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Title  LXIII 

RIVERS,  HARBORS,  AND  CANALS 


The  designation  of  this  Title  in  the  Revised  Statutes,  "Rivers  and  Harbors," 
is  extended  in  this  compilation  to  "Rivers,  Harbors,  and  Canals,"  to  describe 
more  completely  the  contents  of  the  original  title,  as  well  as  the  additional 
provisions  included  here. 

This  Title,  as  enacted  in  the  Revised  Statutes,  was  not  divided  into  chapters. 
For  convenience,  the  sections  of  the  Revised  Statutes  and  the  numerous  addi- 
tional provisions  included  with  them  under  this  Title  are  divided  into  nine  chap- 
ters, designated  as  chapters  A-I. 


Chap.  Sec. 

A.  Navigable   Waters 9836 

B.  Improvement  of  Rivers  and  Harbors 9863 

C-     Preservation  and  Protection  of  Rivers  and  Harbors  and  of  Improve- 
ments   9909 

D.  %  Anchorage    Regulations 9947 

E.  Bridges  over  Navigable  Waters 9960 

F.  Dams  and  Water  Power 9976 

G.  The  Mississippi   River  Commission 9993 

H.    The. California   Dibris  Commission 10004 

I.      The  Panama  Canal  and  the  Canal  Zone 10031 


CHAPTER  A 


Navigable  Waters 


This  chapter  includes  the  sections  of  the  Revised  Statutes  and  other  provi- 
sions, prior  as  well  as  subsequent  to  said  Revision,  declaring  certain  rivers,  etc., 
navigable  waters,  and  regulating  the  operation  and  control  of  such  rivers  and 
of  canals  connected  with  them. 


Sec. 

0836.  Certain  rivers  in  Alabama  to  be 

free  from  tolls. 

0837.  Toll  on  canals  on  the  Tennessee. 
083a  The  Des  Moines  River. 

0639.  Michigan  City  Harbor. 
0630a.  Government    iron    pier,    Dela- 
ware Bay;  open  to  public  use. 

0840.  The  Iowa  River. 

0841.  Iowa  River,  Iowa. 

0842.  Mississippi  River,  West  Channel, 

opposite  La  Crosse,  Wisconsin. 

0843.  Sturgeon  Bay,  Illinois. 

0843a.  Calumet  River,  Cook  County, 
Dlinois,  outside  of  new  chan- 
nel lines. 

9844.  Mill  Slough,  Oregon. 

9845.  Wisconsin  and  Fox  Rivers. 

9845a.  Swan  Creek,  Toledo,  Ohio. 

9645b.  Cram  River  declared  navigable. 

9645c.  Kyle  and  Young  Canal;  accept- 
ance by  United  States;  free 
public  water  way. 

0846.  Rivers  in  Louisiana. 

io  u.s.comp.'i6 


Sec. 


non- 


9846a.  Cache   River,   Arkansas; 
no  vie  a  ble 

9847.  Cuivre  River,  Missouri. 

9848.  Osage  River,  Missouri. 

9849.  Grand  River,  Missouri. 

9850.  One    Hundred   and    Two    River; 

Missouri. 

9851.  Reservation    of   power    to    alter, 

amend,  or  repeal  act 

9852.  Nodaway  River,  Missouri. 

9853.  Reservation    of   power    to    alter, 

amend,  or  repeal  act. 

9854.  Big  Tarkio  River,  Missouri. 

9855.  Reservation    of    power    to    alter, 

amend,  or  repeal  act. 

9856.  Water-gauges  on  the   Mississippi 

River  and  tributaries. 

9857.  Gauging  the  waters  of  the   Mis- 

sissippi River  and  tributaries; 
limit  of  annual  expenditures. 

9858.  Louisville  and  Portland  Canal. 

9859.  Tolls  at  the  Louisville  and  Port- 

land  Canal  abolished ;    manner 
of  paying  expenses. 
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9860.  Tolls   ob  \£jflted    States    canals, 
£tc,  .a&olpfaed ;   payment  of  ex- 
,    *.      tenses* 'of     operation,    mainte* 
'.  ».  •  .#  .nance,  etc.,  thereof;  reconstruc- 
\  •  • '  *    tion    of   works,    with    modifica- 
tions;   statement  of  expenses; 


Sec. 


provisions  not  to  apply  to  Pan- 
ama Canal. 

9861.  Regulations  of  use  of  canals  au- 

thorized;    violation    of    rules; 
penalty. 

9862.  Manner  of   enforcing  regulations 

of  use  of  navigable  waters. 


§  9836.  (R.  S.  §  5244.)  Certain  rivers  in  Alabama  to  be  free  from 
tolls. 
The  Tennessee,  Coosa,  Cahawba,  and  Black  Warrior  Rivers,  with- 
in the  State  of  Alabama,  shall  be  forever  free  from  toll  for  all  prop- 
erty belonging  to  the  United  States,  and  for  all  persons  in  their 
service,  and  for  all  citizens  of  the  United  States,  except  as  to  such 
tolls  as  may  be  allowed  by  act  of  Congress. 

Act  May  23,  1828,  c.  75,  §  7,  4  Stat.  290. 

Navigable  rivers  within  public  lands  were  to  be  deemed  and  remain  public 
highways,  by  R.  S.  §  2476,  ante,  §  4918. 

Notes  of  Decisions 


Navigable  waters  In  Alabama^- Ala- 
bama when  admitted  into  the  Union  be- 
came entitled  to  the  soil  below  high- 
water  mark,  under  the  navigable  waters 
within  the  limits  of  the  state,  where  it 
had  not  been  previously  granted.  Mo- 
bile Transp.  Co.  v.  Mobile  (1903)  23 
Sup.  Ct.  170,  172,  187  U.  S.  479,  47 
L.  Ed.  266. 

By  the  acts  of  congress  regulating 
the  survey  and  disposal  of  the  public 
lands,  the  federal  government  has  re- 
nounced its  title  to  the  navigable  wa- 
ters of  Alabama.  City  of  Mobile  v. 
Eslava  (1639)  9  Port.  577,  33  Am.  Dec 
325. 

The  navigable  waters  embrace  all  the 
soil  that  is  within  the  limits  of  high- 
water  mark.     Id. 

In  determining  the  navigability  of  a 
freshwater  stream,  navigable  for  only  a 
part  of  the  year,  not  less  than  all  of 
the  following  considerations  should  be 
considered:  Whether  the  stream  is 
suitable  for  valuable  floatage  for  a  suf- 
ficient length  of  time  for  its  beneficial 
use  by  the  public;  whether  the  public 
or  only  a  few  individuals  are  interest- 
ed in  transportation  on  it,  or  any  great 
public  interests  are  promoted  in  its  use 
for  transportation;  whether  it  has  been 
previously  used  generally,  and  how  long 
it  has  been  and  will  be  used,  by  the 
public;  and  whether  it  was  meandered 
by  government  surveys,  or  included 
therein.  Blackman  v.  Mauldin  (1909) 
51  So.  23,  164  Ala.  337,  27  L.  R.  A. 
(N.  S.)  670.  See,  also,  Rhodes  v.  Otis 
(1859)  33  Ala.  578,  73  Am.  Dec.  439. 

—  Waters   held    not   navigable.— A 

stream  susceptible  of  floating  logs  only 
at  high  water  or  during  a  freshet  can- 
not be  considered  a  navigable  stream. 
Lewis  v.  Coffee  County  (1884)  77  Ala. 
190,  54  Am.  Rep.  55. 


Where  a  stream  is  suitable  for  pur- 
poses of  navigation  only  at  certain  peri- 
ods of  varying  duration,  and  it  appears 
that  it  was  included  in  the  surveys  of 
the  country,  and  is  not  connected  with 
tide  water,  evidence  that  "the  river 
was  sufficient  for  the  floatage  of  logs 
and  flatboats  during  the  winter  sea- 
sons" does  not  show  the  stream  to  be 
per  se  a  public  highway.  Olive  v.  State 
(1888)  86  Ala.  88,  5  South.  653,  4  L. 
R.  A.  33. 

Stream  held  as  a  matter  of  law,  not 
a  public  stream.  Bayzer  v.  McMillan 
Mill  Co.  (1894)  105  Ala.  395,  16  South. 
923.  Murder  creek.  Ellis  v.  Carey 
(1857)  30  Ala.  725.  Middle  fork  of 
Dog  river.  Peters  v.  New  Orleans,  M. 
&  C.  R.  Co.  (1876)  56  Ala.  528. 

Presumptions  and  burden  of  proof.— 

A  nontidal  stream,  which  was  not 
meandered  in  the  survey  by  the  United 
States  is  prima  facie  nonnavigable. 
Olive  v.  State  (1888)  86  Ala.  88,  5 
South.  653,  4  L.  R.  A.  33;  Blackman 
v.  Mauldin  (Ala.  1909)  51  So.  23.  The 
onus  is  on  the  party  claiming  it  to  be  so 
to  prove  that  a  stream  above  tide  wa- 
ter is  navigable,  and  therefore  open  to 
the  public.  Rhodes  v.  Otis  (1859)  33 
Ala.  578,  73  Am.  Dec.  439;  Morrison 
v.  Coleman  (1888)  87  Ala.  655,  6  South. 
374,  5  L.  R.  A.  384. 

— -  Questions  for  court  and  Jury.— 

Whether  a  stream  is  navigable  is  a 
question  of  law,  after  the  facts  on 
which  the  question  depends  are  ascer- 
tained. Rhodes  v.  Otis  -(1859)  33  Ala. 
578,  73  Am.  Dec.  439;  Walker  v.  Al- 
len (1882)  72  Ala.  456. 

Whether  use  of  a  stream  for  floatage 
of  logs  and  flatboats  during  the  winter 
seasons  makes  it  a  public  highway  is 
for  the  jury.  Olive  v.  State  (1888)  86 
Ala.  88,  5  South.  653,  4  L.  R.  A.  33. 


§  9837.  (R.  S.  §  5245.)    Toll  on  canals  on  the  Tennessee. 

The  assent  of  the  United  States  is  hereby  given  to  any  act  which 
the  legislature  of  the  State  of  Alabama  may* pass  for  imposing  a 
toll  on  the  use  of  such  parts  of  the  canal  or  canals  which  have  been, 
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or  may  be,  constructed  at  or  around  the  Muscle  and  Colbert's  Shoals 
of  the  river  Tennessee.  Such  tolls,  shall  be  expended  exclusively  on 
the  canals,  and  shall  not  exceed  in  amount  the  sum  required  to 
keep  them  in  repair,  and  to  defray  the  expenses  of  lock-tenders,  col- 
lectors, superintendents,  and  managers.  This  section  shall  not  affect 
the  exemption  of  the  property  of  the  United  States,  and  all  persons 
in  their  service,  from  any  toll  whatever.  An  annual  report  shall  be 
made  to  the  Secretary  of  the  Treasury  of  the  United  States,  of  the 
rate  and  amount  of  tolls  charged  or  collected  on  said  canals,  and 
their  application. 

Act  Jane  23,  1836,  c  119,  f  2,  5  Stat  57. 

Provisions  abolishing  tolls  on  United  States  canals  and  providing  for  the 
payment  of  expenses  of  operation,  maintenance,  etc.,  were  made  by  Act  July  5, 
1884,  c  229,  |  4,  amended  by  Act  March  3,  1909,  c.  264,  $  6,  post,  f  9860. 

See  note  to  R.  S.  f  5244,  ante,  f  9836. 

Hotes  of  Decisions 

Bids  for   building   looks   on   canal.—  withdraw  it,  but  the  other  bidders  are 

A  bidder  under  Act  Aug.  14,  1876,  c  not  released,  and  that  the  contract  may 

267,  to  build  locks  on  the  Muscle  Shoals  be  awarded  to  the  one  whose  bid  is 

Canal  may,  until  acceptance  of  his  bid,  lowest     (1877)  15  Op.  Atty.  Gen.  649. 

§  9838.  (R.  S.  §  5246.)    The  Des  Moines  River. 

The  Des  Moines  River  shall  forever  remain  free  from  any  toll,  or 

other  charge  whatever,  for  any  property  of  the  United  States,  or 

persons  in  their  service,  passing  along  the  same. 

Act  Aug.  8, 1846,  c.  103,  f  3,  9  Stat.  78.    Act  Jan.  20, 1870,  c.  7,  16  Stat  61. 
See  note  to  R.  S.  |  5244,  ante,  §  983a 

Hotes  of  Decisions 

Dot     Moines     rtvor     as     navigable  rights  as  the  riparian  owners  had  ac- 

stream.— The  repeal  of  Act  1846  (in-  quired    by    grants    under    which    they 

corpora  ted  in  this  section)  did  not  af-  claimed  to  high- water  mark.    Berry  v. 

feet  riparian  rights  of  the  owners  of  Hoogendoorn    (1906)   108  N.  W.  923, 

land  bounded  on  such  stream  nor  such  133  Iowa,  437. 

§  9839.  (R.  S.  §  5247.)    Michigan  City  Harbor. 

The  passage  of  vessels  to  and  from  the  harbor  of  Michigan  City, 
in  Indiana,  shall  be  free  and  not  subject  to  toll  or  charge. 

Act  June  23,  1866,  c  138,  |  1,  14  Stat.  73.    Act  March  2,  1867,  c.  144,  |  2, 
14  Stat  421. 
See  note  to  R.  S.  f  5244,  ante,  §  9836. 

§  9839a.  (Act  July  27,  1916,  c.  260,  §  1.)     Government  iron  pier, 
Delaware  Bay ;  open  to  public  use. 
Government  iron  pier  in  Delaware  Bay  near  Lewes,  Delaware: 
*    *     Hereafter  said  pier  shall  be  open  to  public  use  under  reg- 
ulations to  be  prescribed  by  the  Secretary  of  War.     (39  Stat.  394.) 

This  was  a  provision  following  an  appropriation  for  maintenance  of  said 
pier  in  section  1  thereof  of  the  rivers  and  harbors  appropriation  act  of  1916, 
cited  above. 

A  further  provision  repealed  Act  March  3,  1801,  c.  542,  26  Stat  969,  au- 
thorizing; a  transfer  of  the  pier  to  the  Treasury  Department. 

§  9840.  (R.  S.  §  5248.)    The  Iowa  Riven 

So  much  of  the  Iowa  River  within  the  State  of  Iowa  as  lies  north 
of  the  town  of  Wapello  shall  not  be  deemed  a  navigable  river  or 
public  highway,  but  dams  and  bridges  may  be  constructed  across  it. 

Res.  July  13,  1868,  No.  55,  §  2,  15  Stat  257.  Act  May  6,  1870,  c.  92,  16 
Stat  121. 

This  section  was  in  effect  amended  by  a  provision  of  Act  Aug.  18,  1894,  c. 
299,  §  1,  post,  §  9841. 

Authority  to  construct  dams  across  navigable  waters  was  granted  by  the 
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Dam  Act  of  June  21, 1906,  c.  3508,  amended  by  Act  Jane  23, 1010,  c  360,  post, 
H  9976-0983. 

Authority  to  construct  bridges  was  granted  by  the  Bridge  Act  of  March  23, 
1906,  c,  1130,  post,  If  9961-9968. 

Hates  of  Decision* 


Implied  declaration  of  navigability  or 
nonnavlgaoillty.— A  statute  declaring 
that  a  river  is  navigable  up  to  a  mill- 
dam,  is  an  implied  declaration  that  it 
is  unnavigable  beyond  that  point. 
American  River  Water  Go.  v.  Amsden 
(1856)  6  Cal.  443. 

A  statute  declaring  a  river  nonnav- 
igable  impliedly  recognises  that  there- 


tofore it  had  been  a  navigable  river. 
Wood  v.  Fowler  (1882)  26  Kan.  682, 
40  Am.  Rep.  300.  See,  also,  Murray  v. 
Preston  (1899)  50  S.  W.  1095,  106 
Ky.  561,  90  Am.  St  Rep.  232;  South- 
ern Ry.  Co.  v.  Ferguson  (1900)  59  S. 
W.  343,  105  Tenn.  552,  80  Am.  St 
Rep.  908. 


§  9841.  (Act  Aug.  18,  1894,  c.  299,  §  1.)    Iowa  River,  Iowa. 

So  much  of  the  Iowa  River  within  the  State  of  Iowa  as  lies  be- 
tween the  town  of  Toolsboro  and  the  town  of  Wapello,  in  the 
county  of  Louisa,  shall  not  be  deemed  a  navigable  river  or  public 
highway,  but  dams  and  bridges  may  be  constructed  across  it.  (28 
Stat.  356.) 

This  was  a  provision  of  section  1  of  the  rivers  and  harbors  appropriation  act 
of  1894,  cited  above. 

See  R.  S.  |  5248,  ante,  f  9840,  and  notes  thereto. 

Notes  of  Decisions 


Effect  of  statutes.— The  effect  of  a 
series  of  statutes  declaring  what 
streams  or  portions  of  streams  shall 
be  navigable,  which,  after  declaring  a 
stream  navigable  between  certain 
points,  and  repeatedly  changing  one  of 


those  points,  omits  the  stream  from  the 
list  of  navigable  waters  entirely,  is  to 
declare  by  implication  that  the  stream 
is  nonnavigable.  Cardwell  v.  Sacra- 
mento County  (1889)  79  CaL  347,  21 
Pac.  763. 


§  9842.  (Act  Feb.  23,  1901,  c.  470.)    Mississippi  River,  West  Chan- 
nel, opposite  La  Crosse,  Wisconsin. 

That  the  branch  of  the  Mississippi  River  flowing  between  Grand 
Island  and  the  mainland  opposite  the  city  of  La  Crosse,  State  of 
Wisconsin,  and  known  as  the  West  Channel,  be,  and  the  same  is 
hereby,  declared  unnavigable,  and  the  said  city  of  La  Crosse  is,  from 
and  after  the  passage  of  this  Act,  relieved  of  the  necessity  of  maintain- 
ing a  draw  or  pontoon  bridge  over  said  West  Channel.    (31  Stat.  804.) 

Notes  of  Decisions 

Effect  of  statutory  declaration.— See 

notes  under  §§  9840,  9841,  ante. 

Navigability    of    Mississippi    river.— 

Mississippi  river  is  a  navigable  stream. 
U.  S.  v.  Milwaukee  &  St  P.  Ry.  Co. 
(C.  C.  1873)  Fed.  Cas.  No.  15,778; 
Hagerla  v.  Mississippi  River  Power 
Co.  (D.  C.  1913)  202  Fed.  776;  People 
v.  City  of  St.  Louis  (1848)  10  111.  (5 
Gilman)  351,  48  Am.  Dec.  339;  Mc- 
Manus  v.  Carmichael  (1856)  3  Iowa 
(3  Clarke)  1;  Tomlin  v.  Dubuque,  B. 
&  M.  R  Co.  (1871)  32  Iowa,  106,  7 
Am.  Rep.  176;  State  v.  Akers  (1914) 
140  Pac  637,  92  Kan.  169,  Ann.  Cas. 
1916B,    543;      Castner    v.    The     Dr. 


Franklin  (1858)  1  Minn.  73  (Oil.  51). 
So  is  its  eastern  channel  between 
Bloody  Island  and  the  main  land. 
People  v.  City  of  St  Louis  (1848)  10 
111.  (5  Gilman)  351,  48  Am.  Dec.  339. 
And  in  the  region  of  the  falls  of  St. 
Anthony,  Minn.  St.  Anthony  Falls 
Water  Power  Co.  v.  Board  of  Water 
Com'rs  of  City  of  St.  Paul,  Minn. 
(1897)  18  Sup.  Ct.  157,  168  U.  S.  349, 
42  L.  Ed.  497.  See  City  of  Chicago 
v.  McGinn  (1869)  51  111.  266,  2  Am. 
Rep.  205;  Houck  v.  Yates  (1876)  82 
111.  179;  The  Magnolia  v.  Marshall 
(1860)  39  Miss.  109;  State  v.  Muncie 
Pulp  Co.  (1907)  104  S.  W.  437,  119 
Tenn.  47. 


§  9843.  (Res.  Feb.  7,  1907,  No.  13.)    Sturgeon  Bay,  Illinois. 

So  much  of  the  west  fork  of  Sturgeon  Bay  within  the  county 
of  Mercer  and  State  of  Illinois  as  lies  west  of  the  line  between  the 
east  half  and  the  west  half  of  the  east  half  of  section  twenty-five, 
in  township  fourteen  north,  range  six  west  of  the  fourth  principal 
meridian,  and  so  much  of  the  east  fork  of  said  Sturgeon  Bay  as 
lies  north  of  the  north  line  of  section  thirty,  in  township  fourteen 
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north,  range  five  west  of  the  fourth  principal  meridian,  shall  not 
be  deemed  navigable  waters  of  the  United  States.    (34  Stat.  1421.) 

§  9843a.  (Act  Feb.  27,  1915,  c  68.)     Calumet  River,  Cook  Coun- 
ty, Illinois,  outside  of  new  channel  lines. 

The  portion  of  the  old  channel  of  the  Calumet  River  in  the  north 
quarter  of  fractional  section  seven,  township  thirty-seven  north, 
range  fifteen,  east  of  the  third  principal  meridian,  south  of  the  In- 
dian boundary  line,  in  Cook  County,  Illinois,  which  lies  outside  of 
the  new  channel  lines  as  established  by  the  United  States  and 
shown  on  "map  of  the  Calumet  River,  Illinois,  from  Lake  Michigan 
to  Calumet  Lake,  to  accompany  report  of  W.  G.  Ewing,  United 
States  attorney,  to  the  Attorney  General,  respecting,  cession  of 
right  of  way  for  improvement  of  said  river,  under  act  of  Congress 
approved  July  fifth,  eighteen  hundred  and  eighty-four,"  is  hereby 
abandoned  as  navigable  water.    (38  Stat.  817.) 

This  wu  an  act  entitled  "An  act  in  relation  to  the  location  of  a  navigable 
channel  of  the  Calumet  River  in  Illinois,"  cited  above.  Said  act  was  preceded 
by  the  following  preamble: 

"Whereas  by  deeds  dated  May  fourth,  eighteen  hundred  and  eighty-seven,  and 
recorded  in  the  recorder's  office  of  Cook  County,  Illinois,  on  April  sixth, 
eighteen  hundred  and  eighty-nine,  in  book  two  thousand  four  hundred  and 
ninety-seven  of  records,  at  page  two  hundred  and  nineteen,  and  on  April 
eighth,  eighteen  hundred  and  eighty-nine,  in  book  two  thousand  four  hundred 
and  eighty-one  of  records,  at  page  two  hundred  and  seventy-one,  respectively, 
the  owners  of  the  north  quarter  of  fractional  section  seven,  township  thirty- 
seven  north,  range  fifteen,  east  of  the  third  principal  meridian,  south  of  the 
Indian  boundary  line  in  Cook  County,  Illinois,  gave  and  granted  unto  the 
United  States  of  America  free  and  unobstructed  right  of  way  in  and  through 
the  above-described  ground  two  hundred  feet  in  width  for  purposes  of  a  chan- 
nel for  the  Calumet  River,  in  accordance^with  the  provisions  of  the  Act  of  Con- 
gress approved  July  fifth,  eighteen  hundred  and  eighty-four,  and  in  order  to 
enable  the  United  States  to  straighten  the  channel  of  the  said  Calumet  River 
and  conform  to  a  survey  and  realignment  of  the  channel  lines  of  said  river  as 
adopted,  established,  and  shown  by  plat  approved  by  the  Chief  of  Engineers  of 
the  United  States  Army  and  filed  for  record  in  the  office  of  the  recorder  of 
deeds  of  Cook  County,  Illinois,  on  the  seventeenth  day  of  May,  eighteen  hun- 
dred and  eighty-nine,  as  document  numbered  one  million  one  hundred  and  two 
thousand  two  hundred  and  eighty-four,  entitled  'Map  of  the  Calumet  River, 
Illinois,  from  Lake  Michigan  to  Calumet  Lake,  to  accompany  report  of  W.  G. 
Ewing,  United  States  attorney,  to  the  Attorney  General,  respecting  cession  of 
right  of  way  for  improvement  of  said  river,  under  Act  of  Congress  approved 
July  fifth,  eighteen  hundred  and  eighty-four'  (Report  dated  January  twenty- 
fourth,  eighteen  hundred  and  eighty-eight,  and  report  dated  February  twelfth, 
eighteen  hundred  and  eighty-nine.  William  G.  Ewing,  United  States  attor- 
ney, northern  district  of  Illinois);  and 

"Whereas  it  is  provided  in  the  said  deeds  above  referred  to  that  'the  shore  or 
dock  lines  of  said  river  as  so  established  and  shown  on  said  plat  shall  here- 
after for  all  purposes  be  taken  as  the  true  meandered  lines  of  said  stream' ;  and 

"Whereas  a  navigable  channel  has  been  cut  through  said  north  quarter  of 
said  fractional  section  seven  within  the  new  channel  lines  of  the  Calumet  Riv- 
er as  shown  on  said  map:  Therefore 

"Be  it  enacted,"  etc. 

The  rivers  and  harbors  appropriation  Act  of  July  5,  1884,  c.  229,  23  Stat 
143,  mentioned  in  this  section,  made  an  appropriation  for  continuing  improve- 
ment of  Calumet  River,  Illinois,  and  provided  that  no  part  thereof  should  be 
expended  until  the  right  of  way  should  have  been  conveyed  to  the  United 
States,  free  from  expense,  and  the  United  States  released  from  liability  to  ad- 
jacent property  owners,  to  the  satisfaction  of  the  Secretary  of  War. 

§  9844.  (Act  Oct.  23,  1913,  c.  33.)     Mill  Slough,  Oregon. 

Mill  Slough,  a  tidal  tributary  of  Coos  Bay,  lying  within  the  lim- 
its of  the  city  of  Marshfield,  State  of  Oregon,  is  hereby  declared 
to  be  not  a  navigable  waterway  of  the  United  States,  within  the 
meaning  of  the  laws  enacted  by  Congress  for  the  preservation  and 
protection  of  such  waterways,  and  the  consent  of  Congress  is  here- 
by given  to  the  filling  in  of  said  slough  by  the  said  city  of  Marsh- 
field.    (38  Stat.  233.) 
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§  9845.  (R.  S.  §  5249.)    Wisconsin  and  Fox  Rivers. 

All  tolls  and  revenues  derived  from  the  improvements  made  or 
acquired  in  the  Wisconsin  River  and  the  line  of  water  communica- 
tion between  the  Wisconsin  River  and  the  Fox  River,  after  providing 
for  the  current  expenses  of  operating  and  keeping  the  same  in  re- 
pair, shall  be  paid  into  the  Treasury;  and  whenever  the  United 
States  shall  be  re-imbursed  for  all  sums  advanced  for  the  same,  with 
interest  thereon,  then  the  tolls  shall  be  reduced  to  the  least  sum 
which,  together  with  other  revenues  properly  applicable  thereto,  if 
any,  shall  be  .sufficient  to  operate  and  keep  the  improvements  in 
repair. 

Act  July  7, 1870,  c.  210,  f  4,  16  Stat.  190. 
See  note  to  R.  S.  f  5244,  ante,  §  9836. 

Notes  of  Decisions 


Abolition  of  tolls.— The  effect  of  Act 
Aug.  2,  1882,  c.  375,  declaring  that  no 
tolls  or  operating  charges  shall  be  lev- 
ied or  collected  on  any  vessels  passing 
through  any  canal  of  the  United 
States,  was  to  abolish  tolls  levied  on 
vessels-  passing  through  the  works  of 
the  Fox  and  Wisconsin  rivers  improve- 
ment, and  this  provision  is  re-enacted 
in  Act  July  4,  1884,  c.  229,  §  4,  incor- 
porated into  post,  §  9800.  (1885)  18 
Op.  Atty.  Gen.  188. 

Payment  of  operating  expenses.— See 

$  9860,  post,  and  notes  thereunder. 
Water   power,   right   to.— The   right 


to  the  water  power  created  inciden- 
tally by  the  dams  and  canals  owned 
and  maintained  by  the  United  States 
in  aid  of  navigation  in  the  Fox  riv- 
er in  Wisconsin,  which  was  reserved 
by  agreement  by  a  canal  company, 
which  conveyed  the  improvements  to 
the  United  States,  is  vested  solely  in 
such  corporation,  unaffected  by  rights 
of  other  riparian  owners,  and  subject 
only  to  such  control  as  may  be  exer- 
cised by  the  United  States.  Green 
Bay  &  M.  Canal  Co.  v.  Patten  Paper 
Co.  (1898)  19  Sup.  Ct.  97,  101,  172 
U.  S.  58,  43  L.  Ed.  364. 


(R.  S.  §  5250.    Transferred.)      x 
This  section  authorized  the  construction  of  bridges  across  the  Maquoketa 
River  in  Iowa.    It  is  placed,  with  other  provisions  relating  to  bridges,  post,  un- 
der chapter  E  of  this  title,  "Bridges  over  Navigable  Waters,"  §  9960. 

§  9845a.  (Act  March  4,  1915,  c.  142,  §  13.)     Swan  Creek,  Toledo, 
Ohio. 

Swan  Creek,  a  stream  lying  within  the  limits  of  the  city  of  To- 
ledo, State  of  Ohio,  is  hereby  declared  to  be  not  a  navigable  water- 
way of  the  United  States  within  the  meaning  of  the  laws  enacted 
by  Congress  for  the  preservation  and  protection  of  such  waterways, 
and  the  consent  of  Congress  is  hereby  given  for  the  filling  in  of  said 
creek  by  the  local  authorities.    (38  Stat.  1055.) 

This  was  a  section  of  the  rivers  and  harbors  appropriation  act  of  1915,  cited 
above. 

§  9845b.  (Act  July  27,.  1916,  c.  260,  §  1.)     Crum  River  declared 
navigable. 

Hereafter  the  said  Crum  River,  as  so  straightened,  shall  be  a 
public  navigable  stream,  and  the  present  course  and  channel  of 
the  said  river  from  the  right  of  way  of  the  Philadelphia  and  Read- 
ing Railway  Company  to  the  low-water  line  in  the  Delaware  River 
shall  be  abandoned  and  vacated  when  the  above-mentioned  new 
channel  shall  have  been  completed  to  a  depth  of  four  feet  at  mean 
low  water,  with  a  bottom  width  of  sixty-two  feet  and  width  of 
one  hundred  feet  at  mean  low-water  level:  Provided,  That  the 
Government  shall  have  such  right,  title,  and  interest  in  and  to  the 
bed  of  said  new  channel  as  will  assure  the  public  the  right  to  the 
perpetual  use  of  said  channel  for  all  the  purposes  of  navigation 
and  commerce.    (39  Stat.  393.) 

This  was  a  provision  of  section  1  of  the  rivers  and  harbors  appropriation  act 
of  1916,  cited  above. 

The  portion  of  said  act  immediately  preceding  this  provision  authorized  cer- 
tain persons  named  to  change  the  course  of  Crum  River  under  the  supervision 
of  the  Secretary  of  War. 
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§  9845c.  (Act  July  27,  1916,  c.  260,  §  1.)     Kyle  and  Young  Canal; 

acceptance  by  United  States ;  free  public  water  way. 
There  shall  be  conveyed  to  the  United  States,  free  of  cost,  title 
to  the  land  occupied  by  what  is  known  as  the  "Kyle  and  Young 
Canal"  and  the  "Morrison 'Landing  extension"  of  the  same,  on  the 
Oklawaha  River,  in  the  State  of  Florida,  together  with  title  to  a 
strip  of  land  on  the  east  .side  of  said  cana]  of  such  width  as  in  the 
judgment  of  the  Secretary  of  War  may  be  required  for  the  future 
widening  of  said  canal  and  extension  by  the  United  States;  and 
the  Secretary  of  War  is  hereby  authorized  to  accept  said  land  and 
navigation  improvements  as  the  property  of  the  United  States 
upon  the  delivery  to  him  by  the  owners  of  a  clear  and  indefeasible 
title;  and  the  said  canal  and  extension  shall  thereupon  become  a 
free  public  waterway  of  the  United  States  in  place  of  the  existing 
natural  bed  of  the  river.    (39  Stat.  396.) 

This  was  a  provision  of  section  1  of  the  riven  and  harbors  appropriation  act 
of  1916,  cited  above. 

§  9846.  (R.  S.  §  5251.)    Rivers  in  Louisiana. 

All  the  navigable  rivers  and  waters  in  the  former  Territories  of 
Orleans  and  Louisiana  shall  be  and  forever  remain  public  highways. 

Act  March  3,  1811,  c.  46,  $  12,  2  Stat.  666. 

This  section  was  modified  by  various  provisions  declaring  parts  of  rivers 
nonnavigable,  set  forth  post,  §|  9846a-9855. 

Act  March  3,  1905,  c.  1482,  §  5,  33  Stat.  1148,  declaring  Cane  River,  Louisi- 
ana, not  a  navigable  river,  was  repealed  by  Act  June  29,  1906,  c.  3609,  34  Stat. 
618. 

Notes  of  Decisions 


Application  of  statute  In  general.— 
See  i  9642,  ante,  and  notes  thereunder. 

This  section  does  not  affect  the  ques- 
tion of  whether  the  patentee  to  land 
on  a  nonnavigable  lake  belonging  to  the 
United  States  takes  title  to  the  adjoin- 
ing submerged  land.  Hardin  v.  Shedd 
(1903)  23  Sup.  Ct.  685,  190  U.  S.  508, 
47  L.  Ed.  1156.  See  Boykin  v.  Shaf- 
fer (1858)  13  La.  Ann.  129,  holding  that 
the  act  of  congress  admitting  Louisi- 
ana into  the  Union,  which  provides  that 
it  shall  be  a  condition  upon  which  said 
state  is  admitted  into  the  Union  that 
the  Mississippi  river,  and  the  navigable 
rivers  and  waters  leading  into  the  same 
and  into  the  Gulf  of  Mexico,  shall  be 
common  highways,  and  open  to  the  in- 
habitants of  the  states  and  territories 
of  the  Union,  was  not  intended  to  ap- 
ply to  streams  only  capable  of  an  im- 
perfect navigation  in  time  of  floods  and 
very  high  water.  And  see  Hamilton  v. 
Vicksburg,  S.  &  P.  R.  Co.  (1886)  7 
S.  Ct.  206,  119  U.  S.  280,  30  L.  Ed. 
393,  holding  that  Act  Feb.  20,  1811, 
enabling  the  people  of  the  territory  of 
Orleans  to  form  a  state,  and  declar- 
ing that  the  Mississippi,  and  its  navi- 
gable tributaries  shall  be  common  high- 
ways, forever  free,  did  not  prohibit 
a  state  from  authorizing  a  railroad  to 
construct  a  drawbridge  over  such  a 
tributary,  since  the  use  of  the  stream 
was  not  thereby  given  to  private  par- 
ties to  the  exclusion  of  the  public. 

Validity  of  state  fttatstss.— Act  La. 

1888,  No.  147,  providing  that  the  gov- 
ernor shall  appoint  two  coal  gaugers 
to  gauge  any  coal  or  coke  boat  or  barge 
in  the  state,  and  ascertain  the  number 
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of  bushels  in  each  load,  and  that  no 
boat  load  of  coal  or  coke  shall  be  sold 
in  the  state  until  gauged,  etc.,  does  not 
violate  Act  Feb.  20,  1811,  admitting 
the  state  of  Louisiana  into  the  Union 
on  an  equal  footing  with  the  original 
states,  and  providing  that  the  river 
Mississippi  and  navigable  waters  lead- 
ing into  it  or  the  Gulf  of  Mexico  shall 
be  free  highways,  without  any  tax,  duty, 
impost,  or  toll  imposed  by  such  state. 
Pittsburgh  &  S.  Coal  Co.  v.  Louisiana 
(1895)  15  Sup.  Ct.  459,  463,  156  U. 
S.  590,  39  L.  Ed.  544. 

Obstructions  by  dams.— A  finding  that 
a  stream  is  navigable  up  to  the  junc- 
tion with  it  of  another  stream,  but  that 
the  portion  above  the  junction,  on  which 
it  was  proposed  to  build  a  dam,  is  not 
navigable,  has  no  channel,  and  is  "noth- 
ing but  a  high-water  outlet,  going  dry 
every  summer  at  many  places,  choked 
with  rafts  and  filled  with  sand,  reefs, 
etc.,"  is,  in  effect,  a  finding  that  the 
navigability  of  the  stream  below  the 
junction  is  not  influenced  by  the  flow 
of  water  from  that  portion  above,  and 
hence  that  such  navigability  would  not 
be  injured  by  the  erection  of  a  dam. 
Egan  v.  Hart  (1897)  17  Sup.  Ct.  300, 
165  U.  S.  188,  41  L.  Ed.  680.  And  see 
post,  chapter  F  of  this  title,  and  notes 
thereunder. 

"  Navigable"  deflned.— "Navigable" 
means  capable  of  being  navigated  dur- 
ing a  considerable  portion  of  the  year, 
and  not  simply  on  the  happening  of 
floods  at  uncertain  intervals.  Bissel  v. 
Olson  (1913)  143  N.  W.  340,  26  N. 
D.  60.  The  word  has  been  extended 
beyond    its   technical    signification   and 
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refers  to  all  bodies  of  water  adapted 
or  used  for  public  purposes.  State  v. 
Korrer  (1914)  148  N.  W.  617. 

In  determining  the  authority  and  du- 
ties of  parish  police  juries  as  to 
bridges,  etc.,  a  water  course  will  be 
held  to  be  navigable  when  in  its  nat- 
ural state  it  can  afford  a  channel  for 
useful  commerce;  and  this,  notwith- 
standing natural  formation  of  sand  bars 
and  accumulation  of  timber.  Goodwill 
v.  Police  Jury  of  Bossier  Parish  (1886) 

88  La.  Ann.  752. 

Rivers  and  waters  held  navigable.— 

The  ebb  and  flow  of  the  tide  is  not  the 
only  test  of  navigability.  McManus  v. 
Garmichael  (1866)  3  Iowa  (3  Clarke) 
1.  The  doctrine,  distinguishing  navi- 
gable and  nonnavigable  rivers  by  their 
position  above  or  below  tide  water,  is 
abolished.  Benson  v.  Morrow  (1875) 
61  Mo.  345.  Test  of  navigability  stat- 
ed. Hurst  v.  Dana  (1912)  122  P.  1041, 
86  Kan.  947.  The  navigability  of  a 
stream  is  determined  by  the  use  of 
which  it  is  capable  rather  than  by  the 
use  actually  made  of  it,  and  hence  evi- 
dence that  a  stream  has  never  been 
used  as  a  highway  of  commerce  is  not 
conclusive  that  it  is  nonnavigable.  Bis- 
sel  v.  Olson  (1913)  143  N.  W.  340,  26 
N.  D.  60. 

A  river  which  is  navigable  in  fact  is 
navigable  in  law.  Little  Rock,  M..R. 
&  T.  R.  Co.  v.  Brooks  (1882)  39  Ark. 
403,  43  Am.  Rep.  277;  McManus  v. 
Garmichael  (1856)  3  Iowa  (3  Clarke) 
1;  Castner  v.  The  Dr.  Franklin  (1852) 
1  Minn.  73  (Gil.  51).  A  stream  not 
tidewater,  to  be  navigable,  must  be 
navigable  in  its  natural  state,  without 
reference  to  artificial  means,  and  be 
adaptable  for  use  as  a  highway  in  the 
transportation  of  products  or  passen- 
gers. And  it  must  be  capable  of  being 
used  for  a  highway  a  considerable  part 
of  the  year,  and  not  merely  during 
brief,  infrequent,  and  uncertain  periods 
of  high  water.  Bissel  v.  Olson  (1913) 
143  N.  W.  340,  26  N.  D.  60.  Where  a 
creek  in  its  natural  state  and  for  a 
large  part  of  the  year  had  sufficient 
water  to  float  rafts  of  railroad  ties 
without  requiring  the  raftsmen  to  use 
the  banks  of  the  stream,  it  was  navi- 
gable.    McKinney  v.   Northcutt   (1905) 

89  S.  W.  351,  114  Mo.  App.  146. 

The  Arkansas  river  is  navigable.  U. 
S.  v.  Mackey  (C.  O.  A.  1913)  214  Fed. 
137,  appeal  of  certain  parties  dismiss- 
ed Gladys  Belle  Oil  Co.  v.  Same  (C.  C. 
A.  1914)  216  Fed.  129,  and  decree  re- 
versed U.  S.  v.  Same  (C.  C.  A.  1914) 
216  Fed.  126.  So  are  Bayou  St.  John 
and  Canal  Carondelet.  State  v.  Car- 
ondelet  Canal  &  Navigation  Co.  (La. 
1911)  56  So.  137.  So  is  Falia  river. 
Ingram  v.  Police  Jury  of  Parish  of  St 
Tammany  (1868)  20  La.  Ann.  226.  So 
are  the  Mississippi  river  and  its  navi- 
gable tributaries,  which  include  the 
Kansas  and  Arkansas  rivers  in  Kan- 
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sas.  State  v.  Akers  (1914)  140  P. 
637,  92  Kan.  169.  And  so  is  the  Mis- 
souri river.  Benson  v.  Morrow  (1875) 
61  Mo.  345;  State  v.  White  River 
Valley  By.  Co.  (1911)  129  N.  W.  1034, 
27  S.  D.  65. 

Rivers  and  waters  held  net  navigable. 

— Where  l>onds  and  bayous  are  grassed, 
choked  bodies  of  water,  they  are  not 
navigable,  and  that  occasional  piroques 
and  skiffs  have  been  pulled  over  them 
is  insufficient  to  show  that  they  are 
navigable  waters.  Burns  v.  Crescent 
Gun  &  Rod  Club  (1900)  41  So.  249, 
116  La.  1038. 

Bayou  La  Chute.  Bendich  v.  Scobel 
(1901)  31  So.  703,  107  La.  242.  Big 
Lake,  in  northeastern  Arkansas.  Har- 
rison v.  Fite  (1906)  148  Fed.  781,  78 
C.  O.  A.  447.  Little  river.  Harrison 
v.  Fite  (1906)  148  Fed.  781,  78  C.  C. 
A.  447.  McDowell  creek.  Lebanon 
Lumber  Co.  v.  Leonard  (1913)  136 
P.  891,  68  Or.  147.  Mouse  river,  near 
Minot  Bissel  v.  Olson  (1913)  143  N. 
W.  340,  26  N.  D.  60.  Republican  river. 
Clark  v.  Cambridge  &  A.  Irr.  &  Imp. 
Co.  (1895)  45  Neb.  798,  64  N.  W.  239. 
Smoky  Hill  river.  Kregar  v.  Fogarty 
(Kan.  1908)  96  P.  845. 

Bayous  which  contain  fresh  water 
and  drain  prairies  are  not  navigable. 
Burns  v.  Crescent  Gun  &  Rod  Club 
(1906)  41  So.  249,  116  La,  1038. 

Judicial  .notice,  presumptions,  and 
burden  of  proof.— -The  courts  take  ju- 
dicial notice  of  the  navigable  character 
of  important  rivers  and  inland  lakes, 
but  as  to  those  of  insignificant  capacity 
and  doubtful  utility  the  question  is  one 
of  fact,  to  be  determined  on  evidence, 
and  the  burden  of  proof  rests  upon  the 
party  who  asserts  the  existence  of  the 
public  servitude.  Harrison  v.  Fite 
(1906)  148  Fed.  781,  78  C.  C.  A.  447. 
See,  also,  McKinney  v.  Northcutt  (1905) 
89  S.  W.  351,  114  Mo.  App.  146. 

A  stream  is  not  navigable  unless  its 
navigability  is  shown  by  evidence. 
Burns  v.  Crescent  Gun  &  Rod  Club 
(1906)  41  So.  249,  116  La.  103S. 

A  party  claiming  that  a  stream  which 
has  not  been  meandered  or  declared 
navigable  by  the  legislature,  is  naviga- 
ble has  the  burden  of  proving  such 
fact.  Bissel  v.  Olson  (N.  D.  1913)  143 
N.  W.  340.  And  the  action  of  the  gov- 
ernment surveyor  in  meandering  a  body 
of  water  or  in  surveying  its  bed  is  evi- 
dence on  question  of  navigability  or  un- 
navigability,  but  is  not  conclusive. 
Harrison  v.  Fite  (1906)  148  Fed.  781, 
78  C.  C.  A.  447;  Kregar  v.  Fogarty 
(Kan.  1908)  96  P.  845.  And  see  Mc- 
Kinney v.  Northcutt  (1905)  89  S.  W. 
351,  114  Mo.  App.  146. 

Question  for  Jury.— Whether  a  stream 
is  navigable  is  for  the  jury.  Weller  v. 
Missouri  Lumber  &  Mining  Co.  (1913) 
161  S.  W.  853,  176  Mo.  App.  243. 

Whether  a  stream  is  navigable  for  the 
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purpose  of  floating  logs,  railroad  ties,  the  party  affirming  it.  McKinney  v. 
etc.  is  ordinarily  a  question  of  fact,  the  Northcutt  (1905)  89  S.  W.  351,  114 
harden  of  establishing  which  rests  on      Mo.  App.  146. 

• 

§  9846a.  (Act  July  27,  1916,  c.  260,  §  1.)     Cache  River,  Arkansas; 
norma  vigable. 

That  the  Cache  River  in  the  State  of  Arkansas  be,  and  the  same 
is  hereby,  declared  to  be  a  nonnavigable  stream  within  the  mean- 
ing of  the  Constitution  and  laws  of  the  United  States.  This  pro- 
vision shall  become  void  after  one  year  from  the  date  of  the  approv- 
al of  this  Act  unless  within  said  period  the  Legislature  of  Arkansas 
shall  pass  an  act  expressly  approving  this  declaration.  The  right 
of  the  Congress  to  alter,  amend,  or  repeal  this  paragraph  is  hereby 
expressly  reserved.    (39  Stat.  399.) 

This  was  a  provision  of  section  1  of  the  rivers  and  harbors  appropriation 
act  of  1916,  cited  above, 

§  9847.  (Act  March  23,  1900,  c.  88.)    Cuivre  River,  Missouri. 

Cuivre  River,  in  the  counties  of  Lincoln  and  Saint  Charles,  in 
the  State  of  Missouri,  being  the  dividing  line,  is  hereby  declared 
not  to  be  a  navigable  stream,  and  shall  be  so  treated  by  the  Secre- 
tary of  War  and  all  other  authorities.    (31  Stat.  50.) 

§  9848.  (Act  March  4,  1904,  c.  393.)     Osage  River,  Missouri. 

The  Osage  River  in  the  State  of  Missouri  above  the  point  where 
the  south  line  of  sections  fifteen  and  sixteen  in  township  forty 
north,  of  range  twenty-two  west,  of  the  fifth  principal  meridian, 
and  in  the  County  of  Benton,  State  of  Missouri,  crosses  said  river, 
is  hereby  declared  not  to  be  a  navigable  stream,  and  shall  be  so 
treated  by  the  Secretary  of  War  and  by  all  other  authorities.  (33 
Stat.  58.) 

This  act  superseded  Act  June  24,  1902,  c  1154,  32  Stat.  398,  which  de- 
clared that  the  Osage  River  above  the  point  where  the  dividing  line  between 
the  counties  of  Benton  and  Saint  Clair  crosses  the  river  should  not  be  a  navi- 
gable stream. 

§  9849.  (Act  Feb.  15,  1905,  c.  574.)     Grand  River,  Missouri. 

Grand  River  in  the  State  of  Missouri  above  the  city  of  Bruns- 
wick, in  the  county  of  Chariton  in  said  State,  is  hereby  declare^ 
to  be  not  a  navigable  stream  and  shall  be  so  treated  by  the  Sec- 
retary of  War  and  by  all  other  authorities.     (33  Stat.  715.) 

§  9850.  (Act  Feb.  15,  1910,  c.  31,  §  1.)     One  Hundred  and  Two 
River,  Missouri. 

That  One  Hundred  and  Two  River  south  of  the  north  boundary 
line  of  Andrew  County,  Missouri,  as  now  located,  be,  and  the  same 
is  hereby,  declared  to  be  not  a  navigable  water  of  the  United 
States  within  the  meaning  of  the  laws  enacted  by  Congress  for  the 
preservation  and  protection  of  such  waters.     (36  Stat.  194.) 

§  9851.  (Act  Feb.  15,  1910,  c.  31,  §  2.)     Reservation  of  power  to 
alter,  amend,  or  repeal  act. 

The  right  to  alter,  amend,  or  repeal  this  Act  is  hereby  expressly  re- 
served.   (36  Stat.  194.) 

§  9852.  (Act  Feb.  15,  1910,  c.  32,  §  1.)  Nodaway  River,  Missouri. 
That  Nodaway  River,  in  the  counties  of  Andrew,  Holt,  and 
Nodaway,  in  the  State  of  Missouri,  be,  and  the  same  is  hereby, 
declared  to  be  not  a  navigable  water  of  the  United  States  within 
the  meaning  of  the  laws  enacted  by  Congress  for  the  preservation 
and  protection  of  such  waters.     (36  Stat.  194.) 

§  9853.  (Act  Feb.  15,  1910,  c.  32,  §  2.)     Reservation  of  power  to 
alter,  amend,  or  repeal  act. 

The  right  to  alter,  amend,  or  repeal  this  Act  is  hereby  expressly 
reserved.    (36  Stat.  194.) 

(12147) 


§  9854  BIVERS,  HARBORS,  AND  CANALS  (Tit.  63 

§  9854.  (Act  Feb.  15,  1910,  c.  33,  §  1.)  Big  Tarkio  River,  Mis- 
souri. 
That  Big  Tarkio  River,  in  the  counties  of  Holt  and  Atchison, 
in  the  State  of  Missouri,  be,  and  the  same  is  hereby,  declared  to 
be  not  a  navigable  water  of  the  United  States  within  the  meaning 
of  the  laws  enacted  by  Congress  for  the  preservation  and  protec- 
tion of  such  waters.     (36  Stat.  194.) 

§  9855.  (Act  Feb.  15,  1910,  c.  33,  §  2.)  Reservation  of  power  to 
alter,  amend,  or  repeal  act. 

The  right  to  alter,  amend,  or  repeal  this  Act  is  hereby  expressly 
reserved.     (36  Stat.   194.) 

§  9856.  (R.  S.  §  5252.)  Water-gauges  on  the  Mississippi  River 
and  tributaries. 

The  Secretary  of  War  is  hereby  authorized  and  directed  to  have 
water-gauges  established,  and  daily  observations  made  of  the  rise  and 
fall  of  the  Lower  Mississippi  River  and  its  chief  tributaries,  at  or 
in  the  vicinity  of  Saint  Louis,  Cairo,  Memphis,  Helena,  Napoleon, 
Providence,  Vicksburgh,  Red  River  Landing,  Baton  Rouge,  and  Car- 
rollton,  on  the  Mississippi,  between  the  mouth  of  the  Missouri  and 
the  Gulf  of  Mexico ;  and  at  or  in  the  vicinity  of  Fort  Leavenworth, 
on  the  Missouri;  Rock  Island,  on  the  Upper  Mississippi;  Louis- 
ville, on  the  Ohio ;  Florence,  on  the  Tennessee ;  Jacksonport,  on  the 
White  River;  Little  Rock,  on  the  Arkansas;  and  Alexandria,  on 
the  Red  River;  and  at  such  other  places  as  the  Secretary  of  War 
may  deem  advisable.  The  expenditure  for  the  same  shall  be  made 
from  the  appropriation  for  the  improvement  of  rivers  and  harbors; 
but  the  annual  cost  of  the  observations  shall  not  exceed  the  sum 
of  five  thousand  dollars. 

Res.  Feb.  21,  1871,  No.  40,  16  Stat.  598. 

This  section  was  modified  by  Act  Aug.  11,  1888,  c  860,  |  6,  amended  by 
Act  June  13,  1902,  c.  1079,  §  9,  post,  §  9857. 

§  9857.  (Act  Aug.  11,  1888,  c.  860,  §  6,  as  amended,  Act  June  13, 
1902,  c.  1079,  §  9.)  Gauging  the  waters  of  the  Mississippi  Riv- 
er and  tributaries ;  limit  of  annual  expenditures. 

For  the  purpose  of  securing  the  uninterrupted  gauging  of  the 
waters  of  the  Mississippi  River  and  its  tributaries,  as  provided  for 
in  joint  resolution  of  the  twenty-first  of  February,  eighteen  hun- 
dred and  seventy-one,  upon  the  application  of  the  Chief  of  En- 
gineers, the  Secretary  of  War  is  hereby  authorized  to  draw  his 
warrant  or  requisition,  from  time  to  time,  upon  the  Secretary  of  the 
Treasury  for  such  sums  as  may  be  necessary  to  do  such  work,  not  • 
to  exceed  in  the  aggregate  for  each  year  the  sum  of  nine  thousand 
six  hundred  dollars:  Provided,  however,  That  an  itemized  state- 
ment of  said  expenses  shall  accompany  the  annual  report  of  the  Chief 
of  Engineers.    (25  Stat.  424.    32  Stat.  374.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  for  1888, 
cited  above. 

The  section,  as  originally  enacted,  provided  for  the  gauging  of  the  waters  of 
the  Lower  Mississippi  and  tributaries,  and  limited  the  cost  for  each  year  to  the 
amount  appropriated  in  the  act  for  such  purpose.  It  was  amended  by  Act  June 
13,  1902,  c.  1079,  §  9,  cited  above,  to  read  as  set  forth  here. 

Res.  Feb.  21,  1871,  No.  40,  mentioned  in  this  section,  was  incorporated  into 
Rev.  St.  §  5252,  ante,  §  9856. 

Provisions  for  gauging  at  or  near  Saint  Paul  during  the  annual  operation  of 
the  reservoirs  at  the  headwaters  of  the  Mississippi  River,  were  made  by  Act 
Aug.  11,  1888,  c.  860,  §  1,  post,  §  9892. 

(R.  S.  §  5253.    Transferred.) 

This  section  authorized  the  employment  of  civil  engineers  on  survey  and  im- 
provements on  western  and  northwestern  waters.  It  is  placed,  with  other  pro- 
visions for  such  improvements,  post,  under  chapter  B  of  this  Title,  "Improve- 
ment of  Rivers  and  Harbors,"  §  9864. 
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(R.  S.  §  5254.    Transferred.) 

This  section  authorized  piers  and  cribs  for  protection  of  saw-mills  and  rafts 
on  toe  Mississippi  and  St.  Croix  Rivers  in  Wisconsin  and  Minnesota.  It  is 
placed,  with  provisions  relating  to  protection  of  rivers,  etc.,  post,  under  chap- 
ter C,  "Preservation  and  Protection  of  Rivers  and  Harbors  and  of  Improve- 
ments," 9  &911. 

§  9858.  (R.  S.  §  5255.)    Louisville  and  Portland  Canal. 

The  Secretary  of  the  Treasury  is  directed  to  assume,  on  behalf  of 
the  United  States,  the  control  and  management  of  the  Louisville 
and  Portland  Canal  in  conformity  with  the  terms  of  the  joint  reso- 
lution of  the  legislature  of  the  State  of  Kentucky,  approved  March 
twenty-eight,  eighteen  hundred  and  seventy-two,  at  such  time  and  in 
such  manner  as  in  his  judgment  the  interests  of  the  United  States, 
and  the  commerce  thereof,  may  require:  Provided,  That  after  the 
United  States  shall  assume  control  of  said  canal,  the  tolls  thereon  on 
vessels  propelled  by  steam  shall  be  reduced  to  twenty-five  cents  per 
ton,  and  on  all  other  vessels  in  proportion. 

Act  March  3,  1873,  c.  233,  ft  1,  17  Stat.  563. 

Provisions  for  the  payment  of  the  bonds  of  the  Canal  Company,  for  a  re- 
daction of  tolls,  and  for  the  management  of  the  canal  by  the  Secretary  of  War, 
were  made  by  Act  May  11,  1874,  c.  165,  18  Stat  43.  But  no  tolls  were  to  be 
charged,  by  Act  May  18,  1880,  c.  95,  post,  ft  0859. 

Hotes  of  Decisions 

Rlfbt  of  Lonisviilt  and  Portland  Ca-  falls  of  the  Ohio  river,"  whether  made 

naJ  to  tolls.— See  sections  9859,  9860,  with    or    without    the    consent    of    the 

and  notes  thereunder.  Louisville    and    Portland    Canal    Com- 

Expenditure    of    appropriation    made  pany,  will  not  affect  any  rights  which 

by  Act  June  10,  1872,  c.  416,  "for  con-  the  latter  may  now  have  as   to  tolls. 

tinning  the  work  on  the  canal  at  the  (1872)  14  Op.  Atty.  Gen.  90. 

§  9859.  (Act  May  18,  1880,  c.  95.)     Tolls  at  the  Louisville  and 
Portland  Canal  abolished;  manner  of  paying  expenses. 

After  the  first  day  of  July,  eighteen  hundred  and  eighty,  no  tolls 
shall  be  charged  or  collected  at  the  Louisville  and  Portland  Canal, 
but  the  Secretary  of  War  shall  be  authorized  to  draw  his  warrant 
from  time  to  time  upon  the  Secretary  of  the  Treasury  to  pay  the 
actual  expenses  of  operating  and  keeping  said  canal  in  repair.  (21 
Stat.  141.) 

This  was  an  act  entitled  "An  act  to  abolish  all  tolls  at  the  Louisville  and 
Portland  Canal." 

The  •  Secretary  of  War  was  authorized  to  make  and  enforce  regulations  for 
the  use  of  this  canal  by  Act  July  5.  1884,  c.  229,  §  7,  23  Stat.  148,  and  by  Act 
Sept  26,  1888,  c.  1041,  25  Stat.  497. 

Tolls  on  United  States  canals  were  abolished,  and  the  expenses  of  operating 
and  keeping  them  in  repair  were  to  be  paid  out  of  the  Treasury  on  warrants  is- 
sued by  the  Secretary  of  War,  by'  Act  July  5,  1884,  c.  229,  §  4,  post,  §  9860, 
and  the  Secretary  of  War  was  authorized  to  make  and  enforce  regulations  of 
the  use  of  United  States  canals  by  Act  Aug.  18,  1894,  c.  299,  §  4,  post,  §  9861. 

Notes  of  Decisions 

Payment  by  secretary  of  the  treasury      rants  drawn  by  the  secretary  of  war. 
«f    warrants.— The    secretary    of    the      (1880)  16  Op.  Atty.  Gen.  557. 
treasury  is  authorized  to  pay  the  war- 

§  9860.  (Act  July  5,  1884,  c.  229,  §  4,  as  amended,  Act  March  3, 
1909,  c.  264,  §  6.)    Tolls  on  United  States  canals,  etc.,  abolish- 
ed ;  payment  of  expenses  of  operation,  maintenance,  etc.,  there- 
of ;  reconstruction  of  works,  with  modifications;  statement  of 
expenses ;  provisions  not  to  apply  to  Panama  Canal. 
No  tolls  or  operating  charges  whatever  shall  be  levied  upon  or 
collected  from  any  vessel,  dredge,  or  other  water  craft  for  passing 
through  any  lock,  canal,  canalized  river,  or  other  work  for  the  use 
and  benefit  of  navigation,  now  belonging  to  the  United  States  or 
that  may  be  hereafter  acquired  or  constructed ;  and  for  the  purpose  of 
preserving  and  continuing  the  use  and  navigation  of  said  canals  and 
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other  public  works  without  interruption,  the  Secretary  of  War,  upon 
the  recommendation  of  the  Chief  of  Engineers,  United  States  Army,  is 
hereby  authorized  to  draw  his  warrant  or  requisition,  from  time  to 
time,  upon  the  Secretary  of  the  Treasury  to  pay  the  actual  expenses  of 
operating,  maintaining,  and  keeping  said  works  in  repair,  which  war- 
rants or  requisitions  shall  be  paid  by  the  Secretary  of  the  Treasury  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated :  Provided, 
That  whenever,  in  the  judgment  of  the  Secretary  of  War,  the  condition 
of  any  of  the  aforesaid  works  is  such  that  its  entire  reconstruction  is 
absolutely  essential  to  its  efficient  and  economical  maintenance  and  op- 
eration as  herein  provided  for,  the  reconstruction  thereof  may  include 
such  modifications  in  plan  and  location  as  may  be  necessary  to  provide 
adequate  facilities  for  existing  navigation :  Provided  further,  That  the 
modifications  are  necessary  to  make  the  reconstructed  work  conform 
to  similar  works  previously  authorized  by  Congress  and  forming  a 
part  of  the  same  improvement,  and  that  such  modifications  shall  be 
considered  and  approved  by  the  Board  of  Engineers  for  Rivers  and 
Harbors  and  be  recommended  by  the  Chief  of  Engineers  before  the 
work  of  reconstruction  is  commenced :  Provided  further,  also,  That  an 
itemized  statement  of  said  expenses  shall  accompany  the  annual  report 
of  the  Chief  of  Engineers :  And  provided  further,  That  nothing  herein 
contained  shall  be  held  to  apply  to  the  Panama  Canal.  (23  Stat. 
147.    35  Stat.  818.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1884, 
cited  above. 

The  section,  as  originally  enacted,  was  as  follows: 

"No  tolls  or  operating  charges  whatsoever  shall  be  levied  or  collected  upon 
any  vessel  or  vessels,  dredges,  or  other  passing  water-craft  through  any  canal 
or  other  work  for  the  improvement  of  navigation  belonging  to  the  United  States ; 
and  for  the  purpose  of  preserving  and  continuing  the  use  and  navigation  of  said 
canals,  rivers,  and  other  public  works  without  interruption,  the  Secretary  of 
War,  upon  the  application  of  the  chief  engineer  in  charge  of  said  works,  is  here- 
by authorized  to  draw  his  warrant  or  requisition  from  time  to  time  upon  the 
Secretary  of  the  Treasury  to  pay  the  actual  expenses  of  operating  and  keep- 
ing said  works  in  repair,  which  warrants  or  requisitions  shall  be  paid  by  the 
Secretary  of  the  Treasury,  out  of  any  money  in  the  Treasury  not  otherwise  ap- 
propriated: Provided,  however,  That  an  itemized  statement  of  said  expenses 
shall  accompany  the  annual  report  of  the  chief  of  engineers." 

It  was  amended  by  Act  March  3,  1909,  c.  264,  §  6,  cited  above,  to  read  as  Bet 
forth  here. 

Provisions  applicable  to  the  Panama  Canal  were  made  by  the  Panama  Canal 
Act  of  Aug.  24,  1912,  c.  390,  §  5,  as  amended  by  Act  June  15,  1914,  c  106, 
post,  §  10041. 

Notes  of  Decisions 

Tolls  for  the  use  of  improvement  of 
a  navigable  stream  may  be  charged, 
notwithstanding  the  stream  was  capable 
of  such  use  in  its  natural  condition,  pro- 
vided the  improvement  facilitated  it 
It  is  not,  it  seems,  competent  for  the 
state  to  give  the  control  of  one  of  its 
navigable  streams  to  private  parties  for 
improvement  with  power  to  charge  toll 
at  discretion.  Nelson  v.  Cheboygan 
Nav.  Co.  (1880)  5  N.  W.  998,  44  Mich. 
7,  38  Am.  Rep.  222. 

Decisions  and  opinions  under  prior 
statutes.— A  contract  for  the  perpetual 
maintenance  of  the  canals  for  which 
lands  were  granted  by  Act  of  May  24, 
1828,  to  the  state  of  Ohio,  was  not 
created  by  the  acceptance  of  the  grant, 
with  the  provision  that  the  canalB, 
"when  completed  or  used,  shall  be  and 
forever  remain  public  highways";  but 
this  imposes  the  obligation  to  maintain 
the  canals  as  public  highways  only  so 
long  as  they  are  "used"  as  such.    Walsh 


Application    of    appropriations.— The 

indefinite  appropriation  made  by  this 
section  as  originally  enacted  for  the 
purpose  of  preserving  and  continuing 
the  use  and  navigation  of  certain  ca- 
nals, rivers,  and  other  public  works, 
without  interruption,  is  not  applicable 
to  river  and  harbor  improvements  gen- 
erally, but  only  to  a  particular  class  of 
public  works,  such  as  canals,  locks,  etc., 
in  the  use  of  which  both  operating  ex- 
penses and  expenses  for  repairs  are 
necessarily  incurred.  (1885)  18  Op. 
Atty.  Gen.  188. 

Right  to  tolls.— The  improvement  of  a 
navigable  stream  by  the  construction 
of  a  canal  or  otherwise  is  a  sufficient 
consideration  to  the  public  for  the  ex- 
action of  toll,  and  such  exaction  does 
not  violate  the  statutory  or  constitu- 
tional promise  that  all  navigable  water 
shall  be  free.  State  v.*  Columbia  Wa- 
ter Power  Co.  (1909)  63  S.  E.  884,  82 
S.  C.  181. 
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dredges,  craft,  or  other  water  craft 
passing  through  any  canal  or  other 
work  for  the  improvement  of  navigation 
belonging  to  the  United  States"  was  to 
abolish  the  tolls  levied  by  the  govern- 
ment on  vessels  passing  through  the 
works  of  the  Fox  ahd  Wisconsin  rivers. 
(1885)  18  Op.  Atty.  Gen.  188. 


v.  Columbus,  H.  V.  &  A.  R.  Co.  (1900) 
20  Sup.  Ct  393,  396*  176  TJ.  S.  469,  44 
L.  Ed.  548,  affirming  decree  (1898)  50 
N.  B.  442,  58  Ohio  St  123. 

The  effect  of  the  river  and  harbor 
act  of  August  2,  1882  (22  Stat.  209), 
which  declared  "that  no  tolls  or  operat- 
ing charges  whatsoever  shall  be  levied 
or   collected   upon   any   vessels,   boats, 

§  9661.  (Act  Aug.  18,  1894,  c.  299,  §  4,  as  amended,  Act  June  13, 
1902,  c.  1079,  §  11.)  Regulations  of  use  of  canals  authorized; 
violation  of  rules;  penalty. 
It  shall  be  the  duty  of  the  Secretary  of  War  to  prescribe  such 
rules  and  regulations  for  the  use,  administration,  and  navigation 
of  any  or  all  canals  and  similar  works  of  navigation  that  now  are, 
or  that  hereafter  may  be,  owned,  operated,  or  maintained  by  the 
United  States  as  in  his  judgment  the  public  necessity  may  require, 
and  he  is  also  authorized  to  prescribe  regulations  to  govern  the 
speed  and  movement  of  vessels  and  other  water  craft  in  any  public 
navigable  channel  which  has  been  improved  under  authority  of  Con- 
gress, whenever,  in  his  judgment,  such  regulations  are  necessary  to 
protect  such  improved  channels  from  injury,  or  to  prevent  interfer- 
ence with  the  operations  of  the  United  States  in  improving  navigable 
waters  or  injury  to  any  plant  that  may  be  employed  in  such  opera- 
tions. Such  rules  and  regulations  shall  be  posted,  in  conspicuous 
and  appropriate  places,  for  the  information  of  the  public ;  and  every 
person  and  every  corporation  which  shall  violate  such  rules  and  reg- 
ulations shall  be  deemed  guilty  of  a  misdemeanor  and,  on  conviction 
thereof  in  any  district  court  of  the  United  States  within  whose  ter- 
ritorial jurisdictions  such  offense  may  have  been  committed,  shall  be 
punished  by  a  fine  not  exceeding  five  hundred  dollars,  or  by  imprison- 
ment (in  the  case  of  a  natural  person)  not  exceeding  six  months,  in 
the  discretion  of  the  court.     (28  Stat.  362.    32  Stat.  374.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1894, 
cited  above. 

The  section,  as  originally  enacted,  was  as  follows: 

"It  shall  be  the  duty  of  the  Secretary  of  War  to  prescribe  such  rules  and 
regulations  for  the  use,  administration,  and  navigation  of  any  or  all  canals 
and  similar  works  of  navigation  that  now  are,  or  that  hereafter  may  be,  owned, 
operated,  or  maintained  by  the  United  States  as  in  his  judgment  the  public  ne- 
cessity may  require. 

"Such  rules  and  regulations  shall  be  posted,  in  conspicuous  and  appropriate 
places,  for  the  information  of  the  public;  and  every  person  and  every  corpo- 
ration which  shall  knowingly  and  willfully  violate  such  rules  and  regulations 
shall  be  deemed  guilty  of  a  misdemeanor  and,  on  conviction  thereof  in  any  dis- 
trict court  in  the  United  States  within  whose  territorial  jurisdiction  such  of- 
fense may  have  been  committed,  shall  be  punished  by  a  fine  not  exceeding  five 
hundred  dollars,  or  by  imprisonment  (in  the  case  of  a  natural  person)  not  ex- 
ceeding six  months,  in  the  discretion  of  the  court." 

It  was  amended  by  Act  June  13, 1902,  c.  1079,  f  3,  cited  above,  to  read  as  set 
forth  here. 

The  consent  of  Congress  was  given  to  the  construction  of  a  ship  canal  along 
the  Government  right  of  way  connecting  the  waters  of  Puget  Sound  with  Lake 
Washington,  said  canal,  when  completed,  to  be  turned  over  to  the  United  States, 
by  Act  June  11,  1906,  c.  3072,  post,  §§  9904-9906. 

Provisions  for  the  acquisition  of  lands,  etc.,  between  the  present  Saint  Marys 
Falls  Ship  Canal  and  the  international  boundary  line  at  Sault  Sainte  Marie, 
Mich.,  for  purposes  of  navigation,  etc.,  of  said  waters,  etc.,  were  made  by  Act 
March  3,  1909,  c.  264,  5  11,  post,  §  9880. 

Provisions  for  conservation  of  the  right  to  the  flow  of  water  and  riparian, 
water  power,  and  other  rights  in  the  Saint  Marys  River,  for  purposes  of  navi- 
gation and  incidentally  for  development  of  the  water  power,  were  added,  by 
Act  March  3,  1909,  c.  264,  §  12,  to  provisions  of  Act  June  13,  1902,  c.  1079,  | 
1,  set  forth,  as  so  amended  post,  §  9989. 

Notes  of  Decisions 

Validity  of  statate— This   section  is      1896)  74  Fed.  207;  U.  S.  v.  Moody  (D. 
not  invalid  as  a  delegation  of  legisla-      C.  1908)   164  Fed.  269. 
tive  power.    U.  S.  v.  Ormsbee  (D.  O.         Prohibited  uses  of  canals  of   United 
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States.— Regulations  made  pursuant  to 
this  section  have  the  force  of  law,  so 
that  persons  violating  the  same  by 
drawing  off  water  from  a  canal  are  sub* 
ject  to  criminal  punishment  under  the 
act.  U.  S.  v.  Ormsbee  (D.  C.  1896)  74 
Fed.  207. 

This  section  impliedly  forbids  the  use 
.of  canals  owned  by  the  United  States, 
under  penalty  of  criminal  prosecution, 
except  in  compliance  with  rules  and 
regulations  made  by  the  secretary  of 
war.  U.  S.  v.  Moody  (D.  0.  1908)  164 
Fed.  269. 


It  is  unnecessary  to  set  out  regula- 
tions made  by  an  executive  department 
in  pursuance  of  authority  delegated  by 
congress  in  an  indictment  for  their  vio- 
lation or  to  specify  the  particular  rule 
violated.     Id. 

Control  and  supervision  by  secretary 
of  war.— The  control  and  supervision  of 
the  navigable  waters  of  the  United 
States  is  placed  in  the  secretary  of 
war.     (1897)  21  Op.  Atty.  Gen.  518. 

Decisions  as  to  navigability  of  waters 
in  general. 


§  9862.  (Act  June  13,  1902,  c.  1079,  §  6.)  Manner  of  enforcing 
regulations  of  use  of  navigable  waters. 
Any  regulations  heretofore  or  hereafter  prescribed  by  the  Sec- 
retary-  of  War  in  pursuance  of  the  fourth  and  fifth  sections  of  the 
river  and  harbor  Act  of  August  eighteenth,  eighteen  hundred  and 
ninety-four,  and  any  regulations  hereafter  prescribed  in  pursuance 
of  the  aforesaid  section  four  as  amended  by  section  eleven  of  this 
Act,  may  be  enforced  as  provided  in  section  seventeen  of  the  river 
and  harbor  Act  of  March  third,  eighteen  hundred  and  ninety-nine,  the 
provisions  whereof  are  hereby  made  applicable  to  the  said  regulations. 
(32  Stat.  374.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1002,  cit- 
ed above. 

Act  Aug.  18,  1894,  c.  209,  §  4,  mentioned  in  this  section,  authorizing  the  Sec- 
retary of  War  to  make  regulations  for  the  use  of  canals,  and  prescribing  a  pen- 
alty for  a  violation  thereof,  is  Bet  forth,  as  amended  by  Act  June  13,  1002,  c 
1079,  §  11,  ante,  §  0861. 

Act  Aug.  18,  1894,  c.  209,  §  5,  also  mentioned  in  this  kection,  authorizing  the 
Secretary  of  War  to  prescribe  regulations  for  drawbridges  over  navigable  wa- 
ters, and  prescribing  a  penalty  for  a  violation  thereof,  is  set  forth  post,  §  0073. 

Act  March  3, 1800,  c.  425,  §  17,  also  mentioned  in  this  section,  prescribing  the 
duties  of  the  Department  of  Justice  in  enforcing  regulations  relating  to  navi- 
gable waters,  authorized  by  several  sections  of  said  act,  is  set  forth  post,  §  0022. 

Decisions  Relating  to  Subject  in  General 


Navigability  In  general.— See  post, 
chapters,  C,  E,  and  F  of  this  title,  and 
notes  thereunder. 

A  stream  running  into  the  sea,  and 
in  which  the  tide  ebbs  and  flows,  is 
"navigable  water."  U.  S.  v.  President, 
etc.,  of  Jamaica  &  R.  Turnpike  Road 
(C.  C.  1910)  183  Fed.  598  (decree  re- 
versed [C.  C.  A.  1913]  204  Fed.  759) ; 
Middleton  v.  Pritchard  (1842)  4  111.  (3 
Scam.)  510,  38  Am.  Dec.  112;  Wilson 
v.  Watson  (1910)  132  S.  W.  563,  141 
Ky.  324;  Charles  C.  Wilson  &  Son  v. 
Harrisburg  (Me.  1910)  77  A.  787; 
Commonwealth  v.  Chapin  (1827)  22 
Mass.  (5  Pick.)  199,  16  Am.  Dec.  386; 
Attorned  General  v.  Woods  (1871)  108 
Mass.  436,  11  Am.  Rep.  380;  Ex  parte 
Jennings  (N.  Y.  1826)  6  Cow.  518,  16 
Am.  Dec.  477;  People  v.  Tibbetts  (1859) 
19  N.  Y.  523;  In  re  Delaware  River 
at  Stilesville  (1909)  115  N.  Y.  S.  745, 
131  App.  Div.  403;  Fulton  Light,  Heat 
&  Power  Co.  v.  State  (1909)  116  N.  Y. 
S.  1000,  62  Misc.  Rep.  189;  Fulton 
Light,  Heat  &  Power  Co.  v.  State 
(1911)  94  N.  E.  199,  200  N.  Y.  400  (af- 
firming judgment  TIOIO]  123  N.  Y.  S. 
1117,  138  App.  Div.  931);  L*wis  v. 
City  of  Utica  (1913)  145  N.  Y.  S.  346, 
159  App.  Div.  160;   Flanagan  v.  City  of 
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Philadelphia  (1802)  42  Pa.  (6  Wright) 
219;  Stuart  v.  Clark's  Lessee  (1852) 
32  Tenn.  (2  Swan)  9,  58  Am.  Dec. 
49;  Dawson  v.  McMillan  (1904)  75 
P.  807,  34  Wash.  269;  Judson  v. 
Tide  Water  Lumber  Co.  (1908)  98  P. 
377,  51  Wash.  164. 

But  tidal  channels  are  navigable  in 
law  only  when  they  are  navigable  in 
faet  for  trade  and  commerce  by  craft 
of  some  kind.  State  v.  Pacific  Quano 
Co.  (1884)  22  S.  C.  50,  rehearing  de- 
nied (1886)  24  S.  C.  598.  And  the  doc- 
trine of  the  common  law  as  to  the 
navigability  of  waters  has  no  applica- 
tion in  this  country.  Here  the  ebb  and 
flow  of  the  tide  do  not  constitute  the 
usual  test,  as  in  England,  or,  indeed, 
any  test  at  all,  of  the  navigability  of 
waters.  The  Daniel  Ball  (1870)  77  U. 
S.  (10  Wall.)  557,  19  L.  Ed.  999; 
Bowman  v.  Wathen  (D.  C.  1841)  Fed. 
Cas.  No.  1,740;  Lowber  v.  Wells  (N. 
Y.  1856)  13  How.  Prac.  454;  Wilson 
v.  Forbes  (1828)  13  N.  C.  30;  Ingram 
v.  Threadgili  (1831)  14  N.  C.  59; 
Hodges  v.  Williams  (1886)  95  N.  C. 
331,  59  Am.  Rep.  242;  State  v.  Eason 
(1894)  114  N.  C.  787,  19  S.  E.  88,  41 
Am.  St.  Rep.  811,  23  L.  R.  A.  520; 
Weise  v.  Smith  (1869)  3  Or.  445,  8  Am. 
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Rep.  621;  Stover  v.  Jack  (1869)  60 
Pa.  (10  P.  F.  Smith)  339,  100  Am.  Dec 
666;  Elder  v.  Burrus  (1845)  25  Tenn. 
(6  Humph.)  358;  Sigler  v.  State  (1874) 
06  Tenn.  (7  Baxt)  493.  CONTRA, 
Cobb  v.  Davenport  (1867)  32  N.  J. 
Law  (3  Vroom)  369.  And  see  Com- 
monwealth v.  Inhabitants  of  Charles- 
town  (1822)  18  Mass.  (1  Pick.)  180, 
11  Am.  Dec  161;  Rowe  v.  Granite 
Bridge  Corp.  (1838)  38  Mass.  (21 
Pick.)  344;  Morgan  v.  King  (1858)  30 
Barb.  9  (affirmed  [1866]  35  N.  Y.  454, 
91  Am.  Dec  58);  Carson  v.  Blazer 
(Pa.  1810)  2  Bin.  475,  4  Am.  Dec.  463. 
A  river  which  is  navigable  in  fact  is 
navigable  in  law.  Genessee  Chief 
(1851)  12  How.  443,  13  L.  Ed.  1058; 
The  Daniel  Ball  (1870)  77  U.  S.  (10 
WalL)  557,  19  L  Ed.  999;  The  Montel- 
lo  (1870)  78  U.  S.  (11  Wall.)  411,  20 
L.  Ed.  191;  Id.  (1874)  87  U.  S.  (20 
Wall.)  430,  22  L.  Ed.  391;  Toledo  Lib- 
eral Shooting  Co.  v.  Erie  Shooting  Club 
(1898)  90  Fed.  680,  33  C.  C.  A.  233; 
Harrison  v.  Fite  (1906)  148  Fed.  781, 
78  C.  C.  A.  447;  Spooner  v.  McConnell 
(C.  C.  1838)  Fed.  Cas.  No.  13,245; 
McGilvra  v.  Robs  (C.  C.  1907)  161 
Fed.  398  (decree  affirmed  [1908]  164 
Fed.  604,  90  C.  C.  A.  398,  which  is  re- 
versed [1909]  30  Sup.  Ct.  27,  215  U. 
S.  70,  54  L.  Ed.  95) ;  Hubbard  v.  Fort 
(C.  C.  1911)  188  Fed.  987;  State  of 
Maryland  v.  Miller  (D.  C.  1910)  180 
Fed.  796  (decree  modified  [1911]  194 
Fed.  775,  114  C.  C.  A.  495) ;  Walker 
v.  Allen  (1882)  72  Ala.  456;  Sullivan 
v.  Spotswood  (1886)  82  Ala.  163,  2 
South.  716;  Miller  &  Lux  v.  Enter- 
prise Canal  &  Land  Co.  (1904)  75  P. 
770,  142  CaL  208,  100  Am.  St  Rep. 
115;  City  and  County  of  San  Fran- 
cisco v.  Main  (1913)  137  P.  281,  23 
Cal.  App.  86;  Wethersfield  v.  Humph- 
rey (1850)  20  Conn.  218;  Broward  v. 
Mabry  (1909)  50  So.  826,  58  Fla.  398; 
Clement  v.  Watson  (Fla.  1912)  58  So. 
25;  Healy  v.  Joliet  &  C.  R.  Co.  (1878) 
2  111.  App.  (2  Bradw.)  435;  Schuite  v. 
Warren  (1905)  75  N.  E.  783,  218  111. 
108  (reversing  120  111.  App.  10) ;  Peo-% 
pie  v.  Board  of  Sup'rs  of  Whiteside 
County  (1905)  122  111.  App.  40;  Martin 
v.  Bliss  (1838)  5  Blackf.  35,  32  Am. 
Dec.  52;  Depew  v.  Board  of  Trustees 
of  Wabash  &  Erie  Canal  (1854)  5 
Ind.  8;  Neaderhouser  v.  State  (1867) 
28  Ind.  257;  McManus  v.  Carmiehael 
(1856)  3  Iowa  (3  Clarke)  1;  Wads- 
worth  v.  Smith  (1834)  11  Me.  (2 
Fairf.)  278,  26  Am.  Dec.  525;  Treat 
v.  Lord  (1856)  42  Me.  552,  66  Am. 
Dec  296;  Kean  v.  Stetson  (1827)  22 
Mass.  (5  Pick.)  492;  Moore  v.  San- 
borne  (1853)  2  Mich.  519,  59  Am.  Dec 
209;  Lorman  v.  Benson  (1860)  8  Mich. 
18>  77  Am.  Dec  435;  Castner  v.  The 
Dr.  Franklin  (1852)  1  Minn.  73  (Gil. 
51);  Browne  v.  Scofield  (N.  Y.  1850) 
8  Barb.  239;  Morgan  v.  King  (1858) 
30  Barb.  9  (affirmed  [1866]  35  N.  Y. 
454,  91  Am.  Dec.  58);  Wilson  v. 
Forbes  (1828)  13  N.  C.  30;   Collins  v. 


Benbury  (1842)  25  N.  O.  277,  38  Am. 
Dec.  722;  Hodges  v.  Williams  (1886) 
95  N.  C.  331,  59  Am.  Rep.  242;  State 
v.  Eason  (1894)  114  N.  C.  787,  19  S. 
E.  88,  23  L.  R.  A.  520,  41  Am.  Rep. 
811;  State  v.  Baum  (1901)  38  S.  E.  900, 
128  N.  C.  600;  State  v.  Twiford  (1904) 
48  S.  E.  586,  136  N.  C.  603;  Hickok  v. 
Hine  (1872)  23  Ohio  St  523,  13  Am. 
Rep.  255;  Flanagan  v.  City  of  Phila- 
delphia (1862)  42  Pa.  (6  Wright)  219; 
Hecksher  v.  Water  &  Gas  Co.  (Pa. 
1874)  2  Leg.  Chron.  273;  Conneaut 
Lake  Ice  Co.  v.  Quigley  (1909)  74  A. 
648,  225  Pa.  605;  State  v.  Columbia 
Water  Power  Co.  (1909)  63  S.  E.  884, 
82  S.  C.  181;  Stuart  v.  Clark's  Lessee 
(1852)  32  Tenn.  (2  Swan)  9,  58  Am. 
Dec.  49;  Southern  Ry.  Co.  v.  Fergu- 
son (1900)  59  S.  W.  343,  105  Tenn. 
552,  80  Am.  St.  Rep.  908;  Webster  v. 
Harris  (1902)  69  S.  W.  782,  111  Tenn. 
668,  59  L.  R.  A.  324;  Miller  v.  State 
(1911)  137  S.  W.  760,  124  Tenn.  293, 
35  L.  R.  A.  (N.  S.)  407,  Ann.  Cas. 
1912D,  1086;  State  v.  West  Tennessee 
Land  Co.  (1913)  158  S.  W.  746,  127 
Tenn.  575;  Bigham  Bros.  v.  Port 
Arthur  Canal  &  Dock  Co.  (Tex.  Civ. 
App.  1910)  126  S.  W.  324;  State  v.  Su- 
perior Court  of  Chehalis  County  (Wash. 
1910)  109  P.  340;  Sumner  Lumber  & 
Shingle  Co.  v.  Pacific  Coast  Power  Co. 

(1913)  131  P.  220,  72  Wash.  631; 
Diedrich  v.  Northwestern  Union  Ry. 
Co.  (1877)  42  Wis.  248,  24  Am.  Rep. 
399;    Diana  Shooting  Club  v.  Husting 

(1914)  145  N.  W.  816,  156  Wis.  261. 
In  order  to  be  a  navigable  stream  it 

is  not  necessary  that  the  waters  shall 
be  deep  enough  to  admit  the  passage  of 
beats  at  all  portions  of  the  stream.  St.  • 
Anthony  Falls  Water-Power  Co.  % 
Board  of  Water  Com'rs  of  City  of  St 
Paul,  Minn.  (1897)  18  Sup.  Ct.  157,  168 
U.  S.  349,  42  L.  Ed.  497. 

As  to  navigability,  see  Charleston  & 
S.  Ry.  Co.  v.  Johnson  (1884)  73  Ga. 
306;  Thunder  Bay  River  Booming  Co. 
v.  Speechly  (1875)  31  Mich.  336,  18 
Am.  Rep.  184;  Schurmeier  v.  St  Paul 
&  P.  R.  Co.  (18(55)  10  Minn.  82  (Gil. 
59),  83  Am.  Dec  59;  Jeremy  v.  Elwell 
(1890)  5  Ohio  Cir.  Ct  R.  379;  South- 
ern Ry.  Co.  v.  Ferguson  (1900)  59  S. 
W.  343,  105  Tenn.  552,  80  Am.  St. 
Rep.  908;  State  v.  West  Tennessee 
Land  Co.  (1913)  158  S.  W.  746,  127 
Tenn.  575,  Ann.  Cas.  1914B,  1043. 

Streams  capable  of  being  used  for  the 
purpose  of  carrying  boats,  passengers, 
freight,  floating  logs,  timber,  wood,  or 
any  other  product  to  market  are  navi- 
gable. The  Daniel  Ball  (1870)  77  U. 
S.  (10  Wall.)  557,  19  L.  Ed.  909;  The 
Montello  (1870)  78  U.  S.  (11  Wall.) 
411,  20  L.  Ed.  191;  Id.  (1874)  87  U. 
S.  (20  Wall.)  430,  22  L.  Ed.  391;  Spo- 
kane Mill  Co.  v.  Post  (C.  C.  1892)  50 
Fed.  429;  Chisolm  v.  Caines  (C.  C. 
1894)  67  Fed.  285;  Bullock  v.  Wilson 
(Ala.  1835)  2  Port  436;  Walker  v. 
Allen  (1882)  72  Ala.  456;  Sullivan  v. 
Spotswood  (1886)  82  Ala.  163,  2  South. 
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716;  American  River  Water  Co.  v. 
Amsden  (1856)  6  CaL  443;  Bailey  y. 
Philadelphia,  W.  &  B.  R.  Co.  (Del. 
1846)  4  Har.  389,  44  Am.  Dec.  593; 
Bucki  v.  Cone  (1889)  25  Fla.  1,  6 
South.  160;  Seaboard  Air  Line  Ry.  v. 
Sikes  (1908)  60  S.  E.  868,  4  Ga.  App.  7; 
Johnson  v.  Johnson  (1908)  95  P.  499, 
14  Idaho,  561;  Moss  y.  Ramey  (1908) 
95  P.  513,  14  Idaho,  598;  La  Veine  v. 
Stack-Gibbs  Lumber  Co.  (Idaho,  1909) 
104  P.  666;  Maahburn  v.  St.  Joe  Im- 
provement Co.  (Idaho,  1911)  113  P.  92; 
Idaho  Northern  R.  Co.  v.  Post  Falls 
Lumber  &  Mfg.  Co.  (1911)  119  P.  1098, 
20  Idaho,  695;  Healy  v.  Joliet  &  C.  R. 
Co.  (1878)  2  111.  App.  (2  Bradw.)  435; 
Schulte  v.  Warren  (1905)  75  N.  E.  783, 
218  111.  108  (reversing  [1905]  120  111. 
App.  10);  People  v.  Economy  Light  & 
Power  Co.  (1909)  89  N.  E.  760,  241 
111.  290;  Neaderhouser  v.  State  (1867) 
28  Ind.  257;  Goodin's  Ex'rs  v.  Ken- 
tucky Lumber  Co.  (1890)  90  Ky.  625, 
14  S.  W.  775;  Ford  Lumber  Co.  v.  Mc- 
Queen (1892)  14  Ky.  Law  Rep.  521; 
Banks  v.  Frazier  (1901)  64  S.  W.  983, 
23  Ky.  Law  Rep.  1197,  111  Ky.  909; 
Asher  v.  McKnight  (Ky.  1908)  112  S. 
W.  647;  Ireland  v.  Bowman  &  Cock- 
rell  (Ky.  1908)  113  S.  W.  56  (rehear- 
ing denied  [1908]  114  S.  W.  338) ;  Berry 
v.  Carle  (1830)  3  Me.  (3  Greenl.)  269; 
Spring  v.  Russell  (1831)  7  Me.  (7 
Greeifl.)  273;  Brown  v.  Chadbourne 
(1849)  31  We.  9,  1  Am.  Rep.  641; 
Treat  v.  Lord  (1856)  42  Me.  552,  66 
Am.  Dec.  298;  Smart  v.  Aroostook 
Lumber  Co.  (1907)  68  A.  527,  103  Me. 
37;  Charles  C.  Wilson  &  Son  v.  Har- 
risburg  (1910)  77  A.  787,  107  Me.  207; 
La  Plaisance  Bay  Harbor  Co.  v.  Com- 
mon Council  of  City  of  Monroe  (Mich. 
1843)  Walk.  Ch.  155;  Moore  v.  San- 
borne  (1853)  2  Mich.  519,  59  Am.  Dec. 
209;  Thunder  Bay  River  Booming  Co. 
v.  Speechly  (1875)  31  Mich.  336,  18 
Am.  Rep.  184;  Turner  v.  Holland 
(1887)  33  N.  W.  283,  65  Mich.  453; 
Jones  v.  Lee  (1889)  43  N.  W.  855,  77 
Mich.  35;  Cole  v.  Dooley  (1904)  100 
N.  W.  561,  137  Mich.  419,  11  Detroit 
Leg.  N.  304;  Carter  v.  Thurston  (1877) 
58  N.  H.  104,  42  Am.  Rep.  584;  Mun- 
son  v.  Hungerford  (N.  Y.  1849)  6  Barb. 
265;  Curtis  v.  Keesler  (1852)  14  Barb. 
511;  Morgan  v.  King  (1858)  30  Barb. 
9:  {Morgan  v.  King  (1866)  35  N.  Y.  454, 
91  Am.  Dec.  58;  In  re  Delaware  River 
at  Stilesville  (1909)  115  N.  Y.  S.  745, 
131  App.  Div.  403;  Burke  County 
Com'rs  v.  Catawba  Lumber  Co.  (1895) 
116  N.  C.  731,  21  S.  E.  941,  47  Am.  St 
Rep.  829  (reversing  [1894]  115  N.  C. 
590,  20  S.  E.  707,  847);  State  v. 
Twiford  (1904)  48  S.  E.  586,  136  N. 
C.  603;  Hickok  v.  Hine  (1872)  23 
Ohio  St.  523,  13  Am.  Rep.  255;  Weise 
v.  Smith  (1869)  3  Or.  445,  8  Am. 
Rep.  621;  Felger  v.  Robinson  (1869) 
3  Or.  455;  Shaw  v.  Oswego  Iron  Co. 
(1882)  10  Or.  371,  45  Am.  Rep.  146; 
Haines  v.  Hall  (1888)  17  Or.  165,  20 
Pac.  831,  3  L.  R.  A.  609;  Nutter  v. 
Gallagher  (1890)   19  Or.  375,  24  Pac. 
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250;  Hallock  v.  Suitor  (1900)  60  P. 
384,  37  Or.  9;  Trullinger  v.  Howe 
(Or.  1908)  97  P.  548  (decree  modified 
on  rehearing  [1909]  99  P.  880);  Leb- 
anon Lumber  Co.  v.  Leonard  (Or. 
1913)  136  P.  891;  Stump  v.  McNairy 
(1844)  24  Tenn.  (5  Humph.)  363,  42 
Am.  Dec  437;  Stuart  v.  Clark  (1852) 
32  Tenn.  (2  Swan)  9,  58  Am.  Dec.  49; 
Sigler  v.  State  (1874)  66  Tenn.  (7 
Baxt)  493;  Allison  v.  Davidson  (Tenn. 
Ch.  App.  1896)  39  S.  W.  905;  Web- 
ster v.  Harris  «1902)  69  S.  W.  782, 
111  Tenn.  668,  59  L.  R.  A.  324;  State 
v.  West  Tennessee  Land  Co.  (1913) 
158  S.  W.  746,  127  Tenn.  575,  Ann. 
Cas.  1914B,  1043;  Orange  Lumber  Co. 
v.  Thompson  (Tex.  Civ.  App.  1910)  126 
S.  W.  604;  Burr's  Ferry,  B.  &  C.  Ry. 
Co.  v.  Allen  (Tex.  Civ.  App.  1912)  149 
S.  W.  358;  Burr's  Ferry,  B.  &  C.  Ry. 
Co.  v.  Allen  (Tex.  Civ.  App.  1914)  164 
S.  W.  878;  Hot  Springs  Lumber  & 
Mfg.  Co.  v.  Revercomb  (1906)  55  S.  E. 
580,  106  Va.  176;  Hot  Springs  Lumber 
&  Mfg.  Co.  v.  Revercomb  (Va.  1909) 
65  S.  E.  557;  Monroe  Mill  Co.  v.  Men- 
zel  (1904)  77  P.  813,  35  Wash.  487,  70 
L.  R.  A.  272,  102  Am.  St.  Rep.  905; 
Kalez  v.  Spokane  Valley  Land  &  Water 
Co.  (1906)  84  P.  395,  42  Wash.  43; 
Brace  &  Hergert  Mill  Co.  v.  State 
(1908)  95  P.  278,  49  Wash.  326;  Fort- 
son  Shingle  Co.  v.  Skagland  (1913)  137 
P.  304,  77  Wash.  8;  Gaston  v.  Mace 
(1889)  33  W.  Va.  14,  10  S.  E.  60,  25 
Am.  St.  Rep.  848,  5  L.  R.  A.  392; 
Whisler  v.  Wilkinson  (1868)  22  Wis. 
572;    Sellers  v.  Union  Lumbering  Co. 

(1876)  39  Wis.  525;    Olson  v.  Merrill 

(1877)  42  Wis.  203;  Falls  Mfg.  Co.  v. 
Oconto  River  Imp.  Co.  (1894)  87  Wis. 
134,  58  N.  W.  257;  Village  of  Bloomer 
v.  Town  of  Bloomer  (1906)  107  N.  W. 
974,  128  Wis.  297;  In  re  Southern 
Wisconsin  Power  Co.  (1909)  122  N.  W. 
801,  140  Wis.  245;  Id.  (1909)  122  N. 
W.  809,  140  Wis.  265. 

Judicial   notice  of  navigability.— The 

courts  will  take  notice  of  the  naviga- 
bility of  streams.  King  v.  American 
Transp.  Co.  (C.  C.  1859)  Fed.  Cas. 
No.  7,787;  Neaderhouser  v.  State 
(1867)  28  Ind.  257;  Wood  v.  Fowler 
(1882)  26  Kan.  682,  40  Am.  Rep.  330. 
But  federal  courts  cannot  take  judicial 
notice  that  a  stream  is  navigable  be- 
cause of  an  apparently  irregular  traf- 
fic in  times  of  high  water,  employing 
Indian  canoes  and  small  steamboats 
and  gasoline  launches,  in  face  of  a  dec- 
laration by  the  legislature  that  such 
stream  is  not  navigable.  Donnelly  v. 
U.  S.  (1913)  33  Sup.  Ct.  1024,  228  U. 
S.  708,  57  L.  Ed.  1035,  denying  re- 
hearing (1913)  33  Sup.  Ct  449,  228 
U.  S.  243,  57  L.  Ed.  820,  Ann.  Cas. 
1913E,  710.  Nor  can  a  court  take  ju- 
dicial notice  of  the  character  of  rivers 
which  are  in  fact  navigable  for  por- 
tions of  the  year,  but  their  capacity  is 
not  historical  or  traditional.  As  to 
geographical  and  similar  facts,  not  his- 
torical and  traditional— aa  here,  the  ca- 
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parity  of  Five-Mile  run,  in  Cattaraugus 
county,  for  navigation,  etc.— the  court 
will  not  take  judicial  notice.  Buffalo 
Pipe  Line  Co.  v.  New  York,  L.  E.  & 
W.  IL  Co.  (1880)  10  Abb.  N.  C.  107. 
See  as  to  Straight  creek,  in  Bell  coun- 
ty, Hoskins  v.  Archer  (1885)  6  Ky. 
Law  Rep.  671. 

Law  determining  navigability.— What 
shall  be  deemed  a  navigable  stream 
within  the  local  rules  of  property  in 
the  bed  of  a  stream  is  for  the  deter- 
mination of  the  several  states.  Don- 
nelly v.  U.  S.  (1913)  33  Sup.  Ct.  449, 
228  U.  S.  243,  57  L.  Ed.  820,  Ann. 
€as.  1913E,  710,  rehearing  denied 
(1913)  33  Sup.  Ct  1024,  228  U.  S.  708, 
57  L.  Ed.  1035. 

Presumptions  as  to  navigability.— A 

stream  will  not  be  presumed  to  be  nav- 
igable. Leihy  v.  Ashland  Lumber  Co. 
(1880)  49  Wis.  165,  5  N.  W.  471. 

That  a  stream  was  not  meandered 
by  the  United  States  surveyors  or  their 
deputies  raises  the  presumption  that  it 
is  not  navigable.  Clute  v.  Briggs 
{1868)  22  Wis.  607. 

A  stream  neither  meandered  nor  de- 
clared navigable  by  the  Legislature  is 
prima  facie  nonnavigable.  Allaby  v. 
Mauston  Electric  Service  Co.  (Wis. 
1908)  116  N.  W.  4.  CONTRA,  Sum- 
ner Lumber  &  Shingle  Co.  v.  Pacific 
Coast  Power  Co.  (1913)  131  P.  220,  72 
Wash.  631. 

Evidence  of  navigability.— See  Idaho 
Northern  R.  Co.  v.  Post  Falls  Lumber 
Co.  (1911)  119  P.  1098,  20  Idaho,  695, 
38  L.  R.  A.  (N.  S.)  114;  People  v. 
Economy  Light  &  Power  Co.  (1909) 
89  N.  E.  760,  241  111.  290;  Holden  v. 
Robinson  Mfg.  Co.  (1876)  65  Me.  215; 
Burroughs  v.  Whitwam  (1880)  59 
Mich.  279,  26  N.  W.  491;  State  v. 
Twiford  (1904)  48  S.  E.  586,  136  N. 
C.  603. 

Question  for  court  or  Jury  as  to  nav- 
igability.—Whether  a  body  of  water  is 
navigable  is  a  question  of  fact  for  the 
jury.  Jeremy  v.  Elwell  (1890)  5  Ohio 
Cir.  Ct  R.  379;  Jones  v.  Johnson 
(1894)  6  Tex.  Civ.  A  pp.  262,  25  S.  W. 
650. 

See  Broward  v.  Mabry  (1909)  50  So. 
626,  58  Fla.  398;  Idaho  Northern  R 
Co.  v.  Post  Falls  Lumber  Co.  (1911) 
119  P.  1098,  20  Idaho,  695,  38  L.  IL 
A.  (N.  S.)  114;  Treat  v.  Lord  (1856) 
42  Me.  552.  66  Am.  Dec.  298;  Smith 
v.  Fonda  (1886)  64  Miss.  551,  1  South. 
757;  Morgan  v.  King  (N.  Y.  1854)  18 
Barb.  277;  Micelli  v.  Andrus  (Or. 
1912)  120  P.  737;  State  v.  Columbia 
Water  Power  Co.  (1909)  63  S.  E.  884, 
82  S.  C.  181,  22  L.  R  A.  (N.  S.)  435, 
129  Am.  St  Rep.  876,  17  Ann.  Cas. 
343;  Sumner  Lumber  &  Shingle  Co. 
v.  Pacific  Coast  Power  Co.  (1913)  131 
P.  220,  72  Wash.  631. 

Navigable  waters  as  oommon  high- 
way*.— It  is  fundamental  law  through- 
out the  United  States  that  all  naviga- 
ble waters  are  common  highways,  for* 


ever  free  to  the  use  of  all  citizens  of 
the  United  States,  without  any  tax,  im- 
post, or  duty  therefor.  Leverich  v. 
City  of  Mobile  (C.  C.  1867)  110  Fed. 
170. 

Waters  held  navigable.— Alleghe- 
ny river.  U.  S.  v.  Union  Bridge  Co. 
(D.  C.  1906)  143  Fed.  377  (judgment 
affirmed  Union  Bridge  Co.  v.  U.  S. 
[19071  27  Sup.  Ct  367,  204  U.  S.  364, 
51  L.  Ed.  523);  Dalrymple  v.  Mead 
(Pa.  1855)  1  Grant,  Cas.  197;  Wain- 
wright  v.  McCullough  (1870)  63  Pa. 
(13  P.  F.  Smith)  66.  Androscoggin 
river.  Gerrish  v.  Brown  (1863)  51 
Me.  256,  81  Am.  Dec.  569;  Thompson 
v.  Androscoggin  River  Imp.  Co.  (1874) 
54  N.  H.  545.  Chippewa  river  in  Wis- 
consin. Pound  v.  Turck  (1877)  95  U. 
S.  459,  24  L.  Ed.  525.  Connecticut 
river.  Chapman  v.  Kimball  (1831)  9 
Conn.  38,  21  Am.  Dec.  707;  Hollister 
v.  Union  Co.  (1833)  9  Conn.  436,  25 
Am.  Dec.  36;  Enfield  Toll  Bridge  Co. 
v;  Hartford  &  N.  H.  R.  Co.  (1845)  17 
Conn.  40,  42  Am.  Dec.  716.  See  Scott 
v.  Willson  (1825)  3  N.  H.  321.  Cum- 
berland river.  Goodin's  Ex'rs  v.  Ken- 
tucky Lumber  Co.  (1890)  90  Ky.  625, 
14  S.  W.  775.  Delaware  river.  Run- 
die  v.  Delaware  &  R.  Canal  Co.  (1852) 
14  How.  80,  14  L.  Ed.  335.  Duck 
creek.  Cummins  v.  Spruance  (Del. 
1845)  4  Har.  315.  Fox  river,  in  Wis- 
consin. The  Montello  (1874)  87  U.  S. 
(20  Wall.)  430,  22  L.  Ed.  391.  Hud- 
son river.  The  Daniel  Drew  (C.  C. 
1876)  Fed.  Cas.  No.  3,565;  Palmer  v. 
Mulligan  (N.  T.  1805)  3  Caines,  307, 
2  Am.  Dec.  270;  Hudson  River  Ice 
Co.  v.  Brady  (1913)  142  N.  Y.  S.  819, 
158  App.  Div.  142;  West  Virginia  Pulp 
&  Paper  Co.  of  Delaware  v.  Peck 
(1913)  143  N.  Y.  S.  720,  82  Misc.  Rep. 
72.  James  river  above  tidewater.  Old 
Dominion  Iron  &  Nail  Works  Co.  y. 
Chesapeake  &  O.  Ry^  Co.  (Va.  1914) 
81  S.  E.  108.  Lake  Coeur  d'Alene. 
Shephard  v.  Coeur  d'Alene  Lumber  Co. 
(Idaho,  1909)  101  P.  591.  Maumee 
river.  Spooner  v.  McConnell  (C.  C. 
1838)  Fed.  Cas.  No.  13,245.  Miller's 
river  in  Charlestown.  Commonwealth 
v.  Inhabitants  of  Charlestown  (1822) 
18  Mass.  (1  Pick.)  180,  11  Am.  Dec. 
161;  Inhabitants  of  Charlestown  v. 
Middlesex  County  Com'rs  (1841)  44 
Mass.  (3  Mete.)  203.  Mohawk  river. 
People  v.  Canal  Appraisers  (1865)  33 
N.  Y.  461;  Crill  v.  City  of  Rome  (N. 
Y.  1873)  47  How.  Prac.  398.  Monon- 
gahela  river.  Monongahela  Bridge  Co. 
v.  Kirk  (1863)  46  Pa.  (10  Wright) 
112,  84  Am.  Dec.  527;  Wainwright  v. 
McCullough  (1869)  63  Pa.  (13  P.  F. 
Smith)  66.  Muskingum  river.  Guth- 
rie v.  McConnel  (1859)  2  Ohio  Dec. 
157;  Same  v.  McConnelly  (Ohio,  1859) 
1  West.  Law  Month.  593.  Niagara 
river.  Hensler  v.  Hartman  (N.  Y. 
1878)  16  Abb.  N.  C.  176,  note;  In  re 
State  Reservation  at  Niagara  (N.  Y. 
1884)  16  Abb.  N.  C.  159;  In  re  State 
Reservation   Com'rs    (1885)    37   Hun, 
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537  (affirmed  [1886]  7  N.  B.  916,  102 
N.  Y.  734).     Oconto  river.     Leigh  v. 
Holt  (0.  C.  1873)  Fed.  Cas.  No.  8,220. 
Ohio  river.     Bennett  v.  Bryan  (1880) 
1  Ky.  Law  Rep.  274;    Wainwright  v. 
McCullough   (1870)   63  Pa.   (13  P.  P. 
Smith)  66;  Monongahela  River  Consol. 
Coal  &  Coke  Co.  v.  Lancaster's  Adm'r 
(Ky.  1916)  183  S.  W.  258.    See  Baker 
v.  Lewis  (1858)  33  Pa.  (9  Casey)  301, 
75  Am.  Dec.  598.     And  see  Porter  v. 
Allen  (1856)  8  Ind.  1,  65  Am.  Dec.  750. 
Pond  branch.     Witt  v.  Jefcoat  (S.  C. 
1857)  10  Rich.  Law,  389.    Presque  Isle 
stream.     Smart  v.  Aroostook  Lumber 
Co.    (1907)    68   A.    527,    103  Me.    37. 
Rappahannock  river.     Home  v.  Rich- 
ards (Va.  1798)  4  Call,  441,  2  Am.  Dec, 
574.     Rock  river,  in  Wisconsin.    Newell 
v.  Smith  (1862)  15  Wis.  101;   Cobb  v. 
Same    (1863)    16  Wis.  661;    State   v. 
Carpenter  (1887)  68  Wis.  165,  31  N. 
W.  730,  60  Am.  Rep.  848;   In  re  Hori- 
con  Drainage  Dist.  (Wis.  1908)  116  N. 
W.  12, 16;  Appeal  of  Rottenberger,  Id. 
12;    Appeal  of  Koch,  Id.  16.     Sacra- 
mento   river.      People    v.    Gold    Run 
Ditch   &  Mining   Co.    (1884)    66   Cal. 
138,   4   Pac.   1152,   56   Am.    Rep.   80. 
Saginaw   river.      Tittabawassee    Boom 
Co.    v.    Cunning    (Mich.    N.    P.    1883) 
Howell,  N.  P.  82.     Susquehanna  river. 
Commonwealth  v.  Fisher  (Pa.  1830)  1 
Pen.     &     W.     462.       Suwanee     river. 
Bucki   v.    Cone    (1889)    25   Fla.    1,   6 
South.   160.     Wabash   river.     Dawson 
v.  James  (1878)  64  Ind.  162;    State  v. 
Wabash   Paper  Co.    (1898)    51   N.   E. 
949,  21  Ind.  App.  167  (denying  rehear- 
ing [1897]  48  N.  E.  653,  21  Ind.  App. 
167).      Willow    river.      Willow    River 
Club  v.  Wade    (1898)   76  N.  W.  273, 
100  Wis.  86,  42  L.  R.  A.  305. 

An  estuary  which  was  not  a  natural 
harbor,  but  has  been  made  a  harbor 
by  government  works,  is  navigable. 
City  of  Oakland  v.  Oakland  Water- 
Front  Co.  (1897)  50  P.  277,  118  CaL 
160. 

Waters  held  not  navigable.— Chicago 
river.  City  of  Chicago  v.  McGinn 
(1869)  51  111.  266,  2  Am.  Rep.  295.  But 
see  CONTRA  (1891)  20  Op.  Atty. 
Gen.  101.  Connecticut  river,  in  New 
Hampshire.  Scott  v.  Willson  (1825) 
3  N.  H.  321.  Desplaines  river,  between 
Lockport  and  its  mouth.  People  v. 
Economy  Light  &  Power  Co.  (1909)  89 
N.  E.  760,  241  111.  290.  Hcaly  slough. 
Joliet  &  C.  R.  Co.  v.  Healy  (1880)  94 
111.  416.  Illinois  river.  City  of  Chicago 
v.  McGinn  (1869)  51  HI.  266,  2  Am. 
Rep.  295.  Oswego  river.-  Fulton 
Light,  Heat  &  Power  Co.  v.  State  (1911) 
94  N.  E.  199,  200  N.  Y.  400,  37  L.  R. 
A.  (N.  S.)  307,  affirming  judgment 
(1910)  123  N.  T.  S.  1117,  138  App.  Div. 
931.  Potomac,  above  tide  water,  ex- 
cept so  far  as  it  is  made  so  by  statute. 
In  re  Binney  (Ind.  1829)  2  Bland,  99. 
Rio  Grande  river,  within  New  Mexico. 
U.  S.  v.  Rio  Grande  Dam  &  Irrigation 
Co.   (1899)  19  Sup.  Ot  770,  174  U.  S. 

(12156) 


690,  43  L.  Ed.  1136,  reversing  decree 
(N.  M.  1898)  51  P.  674.  Thread  river. 
Burroughs  v.  Whitwam  (1886)  26  N. 
W.  491,  59  Mich.  279.  Wabaah  river, 
in  Adams  county.  Neaderhouser  v. 
State*  (1867)  28  Ind.  257.  White  river 
in  Marion  county.  Ross  v.  Faust 
(1876)  54  Ind.  471,  23  Am.  Rep.  655. 

For  nonnavigable  waters  in  general, 
see  Niles  v.  Cedar  Point  Club  (1898) 
85  Fed.  45,  29  C.  C.  A.  5;  Toledo  lib- 
eral Shooting  Co.  v.  Erie  Shooting  Club 
(1898)  90  Fed.  680,  33  C.  C.  A.  233; 
Bolsa  Land  Co.  v.  Burdick  (Cal.  1907) 
90  P.  532;  Iigare  v.  Chicago,  M.  &  N. 
R.  Co.  (1897)  46  N.  E.  803,  1C6  HI. 
249;  Murray  v.  Preston  (1899)  106  Ky. 
561,  50  S.  W.  1095,  21  Ky.  Law  Rep. 
72,  90  Am.  St  Rep.  232;  Wads  worth 
v.  Smith  (1834)  11  Me.  (2  Fairf.)  278, 

26  Am.  Dec.  525;  Treat  v.  Lord  (1856) 
42  Me.  552,  66  Am.  Dec.  298;  Moore  v. 
Sanborne  (1853)  2  Mich.  520,  59  Am. 
Dec.  209;  Thunder  Bay  River  Booming 
Co.  v.  Speechly  (1875)  31  Mich.  336, 
18  Am.  Rep.  184;  Witheral  v.  Muske- 
gon Booming  Co.  (1888)  35  N.  W.  758, 
68  Mich.  48.  13  Am.  St.  Rep.  325 ;  Mun- 
son  v.  Hungerford  (N.  Y.  1849)  6  Barb. 
265;  Curtis  v.  Keesler  (1852)  14  Barb. 
511;  Morgan  v.  King  (1856)  35  N.  Y. 
454,  91  Am.  Dee.  58  (reversing  [1858] 
30  Barb.  9);  Ledyard  v.  Ten  Eyck 
(1862)  36  Barb.  102;  Kerr  v.  West 
Shore   R.   Co.   (1891)    127  N.   Y.   209, 

27  N.  E.  833  (affirming  [1889]  53  Hun, 
634,  6  N.  Y.  Supp.  958) ;    Ten  Eyck  v. 
Town  of  Warwick  (1894)  75  Hun,  562, 
27  N.  Y.  Supp.  536;   City  of  Geneva  v. 
Henson   (1910)   124  N.  Y.  S.  588.  140 
App.  Div.  49  (order  affirmed  [1911]  95 
N.  E.  1125);    State  v.  Glen  (1859)  52 
N.  C.  321;    Cornelius  v.  Same   (1860) 
52    N.    C.    512;     Hodges    v.    Williams 
(1886)  95  N.  C.  331,  59  Am.  Rep.  242; 
Burke  County  Com'rs  v.  Catawba  Lum- 
ber Co.  (1894)  115  N.  C.  590,  20  S.  E. 
707,   847;     Haines   v.    Hall   (1888)    17 
Or.  165,  20  Pac.  831,  3  L.  R.  A.  609; 
Nutter  v.  Gallagher  (1890)  19  Or.  375, 
24  Pac.  250;    Kamra  v.  Normand   (Or. 
1907)  91  P.  448,  11  L.  R.  A.   (N.  S.) 
290;    Webster  v.  Harris   (1902)   69  S. 
W.  782,  59  L.  R.  A.  324.  Ill  Tenn.  668; 
Miller  v.  State  (Tenn.  1911)  137  S.  W. 
760;    East  Hoquiam  Boom  &  Logging 
Co.  v.   Neeson    (1898)   54  P.   1001,   20 
Waah.  142;    Griffith  v.  Holman  (1900) 
63  P.  239,  23  Wash.  347,  54  L.  R.  A. 
178,    83   Am.    St    Rep.    821;     Sumner 
Lumber  &  Shingle  Co.  v.  Pacific  Coast 
Power  Co.  (1913)  131  P.  220,  72  Wash. 
631. 

It  does  not  follow  that,  because  a 
stream  or  body  of  water  was  once  nav- 
igable, it  has  continued  and  remains  so; 
and  whenever,  from  any  natural  or  oth- 
er cause  its  practical  utility  as  a  means 
of  transportation  has  been  permanently 
destroyed,  it  should  cease  to  be  classed 
among  those  waters  that  are  charged 
with  a  public  use.  Harrison  v.  Fite 
(1906)  148  Fed.  781,  78  C.  C.  A.  447. 
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CHAPTER  B 


Improvement  of  Rivers  and  Harbors 

This  chapter  includes  provisions  of  a  general  and  continuing  character  relat- 
ing to  the  work  of  improving  rivers,  harbors,  etc.,  for  purposes  of  navigation. 


0863.  Board   of  engineer  officers;    ap- 

pointment ;  duties ;  reports ; 
authority  to  rent  quarters  and 
employ  civil  employes. 

0864.  Employment  of  civil  engineers  on 

western   and   northwestern   riv- 
ers. 
0866.  Employment  of  retired  officers  of 
Army  or  Navy. 

0866.  Preliminary     examinations,    etc., 

and  reports;  data  required  in 
reports;  terminal  and  transfer 
facilities;  water  power  develop- 
ment; improvement  of  naviga- 
tion; printing  of  reports  dur- 
ing recess  of  Congress. 
0866a.  Preliminary    examination,    etc., 

not  to  be  made  except  when 

designated. 
0866b.  Supplemental    reports    without 

order  by  concurrent  resolution 

prohibited. 

0867.  Surveys  of  navigable  streams  to 

include  investigations  of  water- 
sheds; surveys  for  construction 
of  dams,  etc. 

OS68.  Review  of  reports  by  board  of  en- 
gineers; examinations  on  re- 
quest of  committees  of  Con- 
gress;   membership  of  board. 

9860.  Preliminary  examinations  and 
minor  surveys  and  removal  of 
snags,  etc.,  from  tributaries  of 
waterways; 

0870.  Channel  depths   and  dimensions 

defined. 

0871.  Report  of  examinations  of  river 

and  harbor  improvements. 

0872.  Annual  report  of  names,  etc.,  of 

civilian  engineers. 

0873.  Annual  report  of  engineers. 

0874.  Report  of  deterioration   in   river 

and  harbor  improvements;  cost 
of  repairs,  etc. ;  recommenda- 
tion of  discontinuance  of  ap- 
propriations. 

0875.  (Repealed.) 

0875a.  Printing  of  reports,  etc.;  pay- 
ment from  appropriation  for 
printing  and  binding  for  War 
Department. 

0876.  Mileage    of    officers  of   Engineer 

Corps. 

0877.  Transportation   of    engineer   offi- 

cers. 

0878.  Condemnation  of  land   for   river 

and  harbor  improvements ;  pur- 
chase; donations. 
0870.  Contributions  from  private  par- 
ties;   return  of  excess  to  con- 
tributing interests. 


6ec 

9880. 


0881. 


9882. 

0883. 

9884. 
0885. 

9886. 

0887. 


9888. 


9889. 


9890. 


9891. 
9S92. 
9893. 


9894. 

9895. 
9896. 

9897. 
9898. 


Saint  Marys  Falls  Ship  Canal; 
acquisition  of  additional  lands; 
proceedings  for  condemnation. 

Condemnation  of  land  for  river 
and  harbor  improvements  au- 
thorised by  Congress,  or  for 
locks,  dry  docks,  etc.,  and  dams 
in  connection  therewith,  to  be 
conveyed  to  United  States  free 
of  cost,  at  expense  of  person, 
company,  or  corporation. 

Sale  of  property  acquitted  for  riv- 
er and  harbor  improvements  au- 
thorized. 

Application  of  appropriations ; 
contracts. 

Contracts  for  river  and  harbor 
improvements. 

Works  of  improvement  of  rivers 
and  harbors  to  be  carried  on  by 
contract  or  otherwise. 

Works  of  improvements  of  rivers 
and  harbors  to  be  carried  on  by 
contract  or  otherwise. 

Appropriations  for  completion  of 
works,  if  insufficient  therefor, 
applicable  to  prosecution  of 
work. 

Combination  of  two  or  more 
works  in  one  contract ;  applica- 
tion of  appropriations,  insuffi- 
cient for  completion,  to  prosecu- 
tion of  work. 

Application  of  appropriations 
where  separate  works  or  items 
consolidated. 

Expenditure  of  appropriations  for 
river  and  harbor  improvements 
for  dredging  within  harbor  lines 
prohibited. 

Hiring  of  dredging  plants. 

Construction  of  fish-ways. 

Mississippi  River;  regulations  of 
use,  etc.,  of  reservoirs  at  head- 
waters; punishment  for  viola- 
tion; gaugings  during  operation 
of  reservoirs. 

South  Pass  of  Mississippi  River; 
examinations  and  surveys;  ex- 
penditures. 

Mississippi  River;  operation  of 
snag-boats,    etc. ;     expenditures. 

South  Pass  of  Mississippi  River; 
maintenance  of  channel;  ex- 
penditures. 

South  Pass  of  Mississippi  River; 
maintenance  of  channel ;  use  of 
government  dredges. 

Ohio  River;  operation  of  snag- 
boats,  etc.;    expenditures. 
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Sec. 

9899.  Injuries  by  vessels  engaged  upon 

river  and  harbor  work,,  by  col- 
lision with  other  vessel,  pier, 
etc. ;  examination  by  Chiet  of 
Engineers,  and  adjustment  of 
claims. 

9900.  Shipping  statistics  to  be  furnish- 

ed where  river  and  harbor  im- 
provements are  carried  on. 

9901.  Failure  to  furnish  statistics. 

9902.  Classification    of    freight    statis- 

tics;   collation  of  ton-mileage. 
9902a.  Experiments    in    transportation 
of  heavy   freights   on  Missis- 
sippi River. 

9903.  Navigable  river  improvements  by 

private  parties;  approval  of 
plans. 

9904.  Consent  to  construction  of  canal 

connecting     waters     of     Puget 


Sec 

Sound  with  Lake  Washington; 
approval  of  plans,  etc.,  and  in- 
spection of  work;  damages 
from  construction;  bond;  ca- 
nal to  be  property  of  United 
States,  and  to  be  maintained 
and  operated  for  three  years 
free  of  cost,  charges  and  tolls. 

9905.  Limit  of  time  for  commencement 

and  completion  of  canal. 

9906.  Reservation  of  right  to  amend  or 

repeal  act 

9907.  Authority  given  to  State  of  New 

Jersey  or  to  commission,  indi- 
vidual, corporation,  etc.,  desig- 
nated by  legislature  of  State,  to 
improve  channels  on  New  Jer- 
sey seacoast. 

9908.  Reservation    of   right    to    amend 

or  repeal  act. 


§  9863.  (Act  June  13,  1902,  c.  1079,  §  3.)  Board  of  engineer  offi- 
cers'; appointment;  duties;  reports;  authority  to  rent  quarters 
and  employ  civil  employes. 

There  shall  be  organized  in  the  Office  of  the  Chief  of  Engineers, 
United  States  Army,  by  detail  from  time  to  time  from  the  Corps 
of  Engineers,  a  board  of  [five]  engineer  officers,  whose  duties  shall 
be  fixed  by  the  Chief  of  Engineers,  and  to  whom  shall  be  referred 
for  consideration  and  recommendation,  in  addition  to  any  other 
duties  assigned,  [so  far  as  in  the  opinion  of  the  Chief  of  Engineers 
may  be  necessary,]  all  reports  upon  examinations  and  surveys 
provided  for  by  Congress,  and  all  projects  or  changes  in  projects 
for  works  of  river  and  harbor  improvement  heretofore  or  hereafter 
provided  for.  And  the  board  shall  submit  to  the  Chief  of  Engineers 
recommendations  as  to  the  desirability  of  commencing  or  continuing 
any  and  all  improvements  upon  which  reports  are  required.  And 
in  the  consideration  of  such  works  and  projects  the  board  shall  have 
in  view  the  amount  and  character  of  commerce  existing  or  reason- 
ably prospective  which  will  be  benefited  by  the  improvement,  and 
the  relation  of  the  ultimate  cost  of  such  work,  both  as  to  cost  of  con- 
struction and  maintenance,  to  the  public  commercial  interests  in- 
volved, and  the  public  necessity  for  the  work  and  propriety  of  its 
construction,  continuance,  or  maintenance  at  the  expense  of  the 
United  States.  And  such  consideration  shall  be  given  as  time  per- 
mits to  s^ch  works  as  have  heretofore  been  provided  for  by  Congress, 
the  same  as  in  the  case  of  new  works  proposed.  The  board  shall, 
when  it  considers  the  same  necessary,  and  with  the  sanction  and 
under  orders  from  the  Chief  of  Engineers,  make,  as  a  board  or  through 
its  members,  personal  examinations  of  localities.  And  all  facts,  in- 
formation, and  arguments  which  are  presented  to  the  board  for  its 
consideration  in  connection  with  any  matter  referred  to  it  by  the 
Chief  of  Engineers  shall  be  reduced  to  and  submitted  in  writing, 
and  made  a  part  of  the  records  of  the  Office  of  the  Chief  of  Engineers. 
It  shall  further  be  the  duty  of  said  board,  upon  a  request  trans- 
mitted to  the  Chief  of  Engineers  by  the  Committee  on  Rivers  and 
Harbors  of  the  House  of  Representatives,  or  the  Committee  on  Com- 
merce of  the  Senate,  in  the  same  manner  to  examine  and  report 
through  the  Chief  of  Engineers  upon  any  projects  heretofore  adopted 
by  the  Government  or  upon  which  appropriations  have  been  made, 
and  report  upon  the  desirability  of  continuing  the  same  or  upon  any 
modifications  thereof  which  may  be  deemed  desirable. 

The  board  shall  have  authority,  with  the  approval  of  the  Chief  of 
Engineers,  to  rent  quarters,  if  necessary,  for  the  proper  transaction 
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of  its  business,  and  to  employ  such  civil  employees  as  may,  in  the 
opinion  of  the  Chief  of  Engineers,  be  required  for  properly  transact- 
ing the  business  assigned  to  it,  and  the  necessary  expenses  of  the  board 
shall  be  paid  from  allotments  made  by  the  Chief  of  Engineers  from 
any  appropriations  made  by  Congress  for  the  work  or  works  to  which 
the  duties  of  the  board  pertain.     (32  Stat.  372.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  for  1902, 
cited  above. 

The  word  "five,"  inclosed  in  brackets  in  this  section,  was  superseded  by  a 
provision  that  the  board  should  consist  of  seven  members,  a  majority  of  whom 
should  be  of  rank  not  less  than  lieutenant  colonel,  by  Act  March  4,  1913,  c.  144, 
f  4,  post,  f  9866. 

-  The  words  "so  far  as  in  the  opinion  of  the  Chief  of  Engineers  may  be  nec- 
essary," also  inclosed  in  brackets  in  this  section,  were  superseded  by  a  pro- 
vision that  all  reports  on  examinations  and  surveys  authorized  by  law  should 
be  reviewed  by  said  board,  of  said  Act  March  4,  1913,  c.  144,  f  4,  post,  f  9868. 

This  section  was  further  modified  by  Act  March  4,  1913,  c.  144,  (§  3,  4,  post, 
H  9866,  9868. 

Subsequent  provisions  for  preliminary  examinations,  etc.,  and  supplemental 
reports  were  made  by  Act  July  27,  1916,  c.  260,  f  2,  post,  f§  9866a,  9666b. 

Notes  of  Decisions 

Power  ef  congress.— Congress  has  su-  IT.  S.   (1907)  27  Sup.  Ct.  367,  204  U. 

preme    control   of   a   navigable   stream  S.  304,  51  ii  Ed.  523;    Philadelphia  v. 

where  the  commerce  thereon  is  inter-  Stimson  (1912)  32  Sup.  Ct.  340,  223  IT. 

state  and  foreign.    U.  S.  v.  Rio  Grande  S.  605,  56  L.  Ed.  570;   Hagerla  v.  Mis- 

(1899)  19  Sup.  Ct  770,  174  U.  S.  69Q,  sissippi  River  Power  Co.  (D.  O.  1913) 

43  L.  Ed.  1136;    Union  Bridge  Co.  v.  202  Fed.  776\ 

§  9864.  (R.  S.  §  .5253.)    Employment  of  civil  engineers  on  western 
and  northwestern  rivers. 

The  Chief  of  Engineers  may,  with  the  approval  of  the  Secretary 
of  War,  employ  such  civil  engineers,  not  exceeding  five  in  number, 
for  the  purpose  of  executing  the  surveys  and  improvements  of  west- 
ern and  northwestern  fivers,  ordered  by  Congress,  as  may  be  nec- 
essary to  the  proper  and  diligent  prosecution  of  the  same;  and  the 
persons  so  employed  may  be  allowed  a  reasonable  compensation  for 
their  services,  not  to  exceed  the  sum  of  three  thousand  dollars  a  year. 
Res.  March  29,  1867,  No.  27,  15  Stat.  28. 

§  9865.  (Act  June  3,  1896,  c.  314,  §  7.)  Employment  of  retired  of- 
ficers of  Army  or  Navy. 
Section  two  of  the  Act  making  appropriations  for  the  legislative, 
executive,  and  judicial  expenses  of  the  Government  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and  ninety-five,  and  for  other 
purposes,  approved  July  thirty-first,  eighteen  hundred  and  ninety-four, 
shall  not  be  so  construed  as  to  prevent  the  employment  of  any  retired 
officer  of  the  Army  or  Navy  to  do  work  under  the  direction  of  the 
Chief  of  Engineers  of  the  United  States  Army  in  connection  with  the 
improvement  of  rivers  and  harbors  of  the  United  States,  or  the  pay- 
ment by  the  proper  officer  of  the  Treasury  of  any  amounts  agreed  upon 
as  compensation  for  such  employment.    (29  Stat.  235.) 

This  was  a  provision  of  the  rivers  and  harbors  appropriation  act  of  1896, 
cited  above. 

Act  July  31,  1894,  c.  174,  |  2,  mentioned  in  this  provision,  is  set  forth  ante, 
|  3231. 

Cited    without    definite    application,      Ct.  181,  195,  183  U.  S.  365,  46  L.  Ed. 
Carter  v.  McClaughry   (1902)   22  Sup.      236. 

§  9866.  (Act  March  4,  1913,  c.  144,  §  3.)     Preliminary  examina- 
tions, etc.,  and  reports ;  data  required  in  reports ;  terminal  and 
transfer  facilities ;  water  power  development ;  improvement  of 
navigation;  printing  of  reports  during  recess  of  Congress. 
In   all  cases  where  preliminary   examinations  and  surveys  are 
authorized  a  preliminary  examination  of  the  river,  harbor,  or  other 
proposed  improvement  mentioned  shall  first  be  made  and  a  repdrt 
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as  to  the  advisability  of  its  improvement  shall  be  submitted  unless 
a  survey  or  estimate  is  expressly  directed.  If  upon  such  preliminary 
examination  the  proposed  improvement  is  not  deemed  advisable, 
no  further  action  shall  be  taken  thereon  without  the  further  direc- 
tion of  Congress ;  but  in  case  the  report  shall  be  favorable  to  such 
proposed  improvement  or  that  a  survey  and  estimate  should  be 
made  to  determine  the  advisability  of  improvement,  the  Secretary 
of  War  is  authorized,  in  his  discretion,  to  cause  surveys  to  be 
made,  and  the  cost  and  advisability  to  be  reported  to  Congress. 
And  such  reports  containing  plans  and  estimates  shall  also  con- 
tain a  statement  as  to  the  rate  at  which  the  work  should  be  prose- 
cuted: Provided,  That  every  report  submitted  to  Congress,  in 
addition  to  full  information  regarding  the  present  and  prospective 
commercial  importance  of  the  project  covered  by  the  report  and 
the  benefit  to  commerce  likely  to  result  from  any  proposed  plan 
of  improvement,  shall  also  contain  such  data  as  it  may  be  prac- 
ticable to  secure  in  regard  to  the  following  subjects: 

(a)  The  existence  and  establishment  of  both  private  and  public 
terminal  and  transfer  facilities  contiguous  to  the  navigable  water 
proposed  to  be  improved,  and,  if  water  terminals  have  been  con- 
structed, the  general  location,  description,  and  use  made  of  the 
same,  with  an  opinion  as  to  their  adequacy  and  efficiency,  whether 
private  or  public.  If  no  public  terminals  have  been  constructed,  or 
if  they  are  inadequate  in  number,  there  shall  be  included  in  the 
report  an  opinion  in  general  terms  as  to  the  necessity,  number,  and 
appropriate  location  of  the  same,  and  also  the  necessary  relations 
of  such  proposed  terminals  to  the  development  of  commerce. 

(b)  The  development  and  utilization  of  water  power  for  in- 
dustrial and  commercial  purposes. 

(c)  Such  other  subjects  as  may  be  properly  connected  with  such 
project:  Provided,  That  in  the  investigation  and  study  of  these 
questions  consideration,  shall  be  given  only  to  their  bearing  upon 
the  improvement  of  navigation,  to  the  possibility  and  desirability 
of  their  being  coordinated  in  a  logical  and  proper  manner  with 
improvements  for  navigation  to  lessen  the  cost  of  such  improve- 
ments and  to  compensate  the  Government  for  expenditures  made 
in  the  interest  of  navigation,  and  to  their  relation  to  the  develop- 
ment and  regulation  of  commerce:  Provided  further,  That  the 
investigation  and  study  of  these  questions  may,  upon  review  by  the 
Board  of  Engineers  for  Rivers  and  Harbors  when  called  for  as 
provided  by  law,  be  extended  to  any  work  of  improvement  under 
way  and  to  any  locality  the  examination  and  survey  of  which  has 
heretofore  been,  or  may  hereafter  be,  authorized  by  Congress. 

All  reports  on  examinations  and  surveys  which  may  be  prepared 
during  the  recess  of  Congress  shall,  in  the  discretion  of  the  Sec- 
retary of  War,  be  printed  by  the  Public  Printer  as  documents  of 
the  following  session  of  Congress.     (37  Stat.  825.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1913, 
cited  above. 

This  section  superseded  similar  provisions  of  Act  June  25,  1910,  c.  382,  f  3, 
36  Stat*  668,  for  reports,  investigations  on  review  by  the  board  of  engineers,  and 
for  the  printing  of  reports. 

Subsequent  provisions  for  preliminary  examinations,  surveys,  etc.,  were  made 
by  Act  July  27,  1916,  c.  260,  §  2,  post,  §§  9866a,  9866b. 

The  Secretary  of  War  was  directed  to  cause  preliminary  examinations  and 
surveys  to  be  made  of  the  harbors  and  connecting  waters  of  the  Great  Lakes 
with  a  view  to  determining  what  additional  improvements  would  be  necessary 
to  permit  those  waterways  to  accommodate  vessels  to  pass  through  the  Welland 
Canal  when  enlarged  by  the  Dominion  of  Canada,  including  report  as  to  the 
character  and  draft  of  vessels  which  might  be  expected  to  use  the  canal  when 
so  enlarged  by  a  provision  of  the  rivers  and  harbors  appropriation  act  of  1916, 
Act  July  27,  1916,  c.  260,  S  2,  39  Stat  411. 
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The  Secretary  of  War  and  the  Secretary  of  the  Navy  were  authorized  and 
directed  to  report  to  Congress  at  the  earliest  practicable  date,  such  specific 
plans  for  improvement  of  harbors,  canals  and  connecting  channels  as  would 
best  provide  adequate  facilities  for  operations  of  the  fleet  for  defense  of  the 
harbors  on  the  Atlantic,  Gulf,  and  Pacific  coasts;  also  the  feasible  extensions 
requisite  to  make  existing  approved  projects  for  improvement  of  such  harbors, 
canals,  and  channels  available  for  such  purposes,  and  the  cost  of  each  such 
several  improvements,  calculated  upon  the  basis  of  completion  under  contract 
within  five  years,  by  Act  Aug.  29,  1916,  c.  417,  ante,  f  2813d. 

§  9866a.  (Act  July  27,  1916,  c.  260,  §  2.)     Preliminary  examina- 
tions, etc.,  not  to  be  made  except  when  designated. 
No  preliminary  examination,  survey,  project  or  estimate  for  new 
works  other  than  those  designated  in  this  or  some  prior  Act  or 
joint  resolution  shall  be  made.    (39  Stat.  406.) 

This  was  a  provision  of  section  2  of  the  rivers  and  harbors  appropriation 
act  of  1916,  cited  above. 

Previous  provisions  for  preliminary  examinations  and  reports  thereof  were 
made  by  Act  March  4,  1913,  c.  144,  §  3,  ante,  §  9866. 

Provisions  for  the  organization  of  the  board  of  engineers  were  made  by  Act 
June  13,  1902,  c.  1079,  §  3,  ante,  §  9863. 

§  9866b.  (Act  July  27,  1916,  c.  260,  §  2.)  Supplemental  reports 
without  order  by  concurrent  resolution  prohibited. 
After  the  regular  or  formal  reports  made  as  required  by  law  on 
any  examination,  survey,  project,  or  work  under  way  or  proposed 
are  submitted  no  supplemental  or  additional  report  or  estimate 
shall  be  made  unless  ordered  by  a  concurrent  resolution  of  Con- 
gress.   (39  Stat.  406.) 

This  was  a  provision  of  section  2  of  the  rivers  and  harbors  appropriation  act 
of  1916,  cited  above. 

This  section  contained  a  further  provision  that  the  government  should  not  be 
deemed  to  have  entered  upon  any  project  for  the  improvement  of  any  water- 
way or  harbor  mentioned  in  the  act  until  funds  for  the  commencement  of  the 
proposed  work  should  have  been  actually  appropriated  by  law. 

§  9867.  (Act  June  25,  1910,  c.  382,  §  3.)     Surveys  of  navigable 
streams  to  include  investigations  of  watersheds;  surveys  for 
construction  of  dams,  etc. 
The  surveys  of  navigable  streams  herein  or  hereafter  authorized 
shall  include  such  stream-flow  measurements  and  other  investigations 
of  the  watersheds  as  may  be  necessary  for  preparation  of  plans  of 
improvement  and  a  proper  consideration  of  all  uses  of  the  stream  af- 
fecting  navigation,   and   whenever   necessary    similar   investigations 
may  be  made  in  connection  with  all  navigable  streams  under  improve- 
ment.   Whenever  permission  for  the  construction  of  dams  in  navi- 
gable streams  is  granted,  or  is  under  consideration  by  Congress,  such 
surveys  and  investigations  of  the  sections  of  the  streams  affected  may 
be  made  as  are  necessary  to  secure  conformity  with  rational  plans  for 
the  improvement  of  the  streams  for  navigation.    (36  Stat.  669.) 

These  provisions  were  part  of  section  3  of  the  rivers  and  harbors  appropriation 
act  of  1910,  cited  above. 

The  other  provisions  of  said  section  were  superseded  by  provisions  of  Act 
March  4,  1913,  c  144,  f  3,  ante,  5  9866. 

General  provisions  regulating  the  construction  of  dams  were  made  by  the 
Dam  Act  of  June  21,  1906,  c.  3508,  amended  by  Act  June  23,  1910,  c.  360,  post, 
15  9976^-9983. 

§  9868.  (Act  March  4,  1913,  c.  144,  §  4.)     Review  of  reports  by 
board  of  engineers ;  examinations  on  request  of  committees  of 
Congress;  membership  of  board. 
All  reports  on  examinations  and  surveys  authorized  by  law  shall 
be  reviewed  by  the  Board  of  Engineers  for  Rivers  and  Harbors  as 
provided  for  in  section  three  of  the  river  and  harbor  Act  approved 
June  thirteenth,  nineteen  hundred  and  two,  and  all  special  reports 
ordered  by  Congress  shall,  in  the  discretion  of  the  Chief  of  En- 
gineers, be  reviewed  in  like  manner  by  said  board;  and  the  said 
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board  shall  also,  on  request  by  resolution  of  the  Committee  on 
Commerce  of  the  Senate  or  the  Committee  on  Rivers  and  Harbors 
of  the  House  of  Representatives,  submitted  to  the  Chief  of  En- 
gineers, examine  and  review  the  report  of  any  examination  or 
survey  made  pursuant  to  any  Act  or  resolution  of  Congress,  and 
report  thereon  through  the  Chief  of  Engineers,  United  States 
Army,  who  shall  submit  his  conclusions  thereon  as  in  other  cases : 
Provided,  That  in  no  case  shall  the  board,  in  its  report  thus  called 
for  by  committee  resolution,  extend  the  scope  of  the  project  con- 
templated in  the  original  report  upon  which  its  examination  and 
review  has  been  requested,  or  in  the  provision  of  law  authorizing 
the  original  examination  or  survey:  Provided  further,  That  said 
board  shall  consist  of  seven  members,  a  majority  of  whom  shall 
be  of  rank  not  less  than  lieutenant  colonel.    (37  Stat.  826.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1913, 
cited  above. 

Provisions  for  the  organization  of  the  board  of  engineers  were  made  by  Act 
June  13,  1902,  c.  1079,  |  3,  mentioned  in  this  section,  set  forth  ante,  §  9863. 

§  9869.  (Act  July  25,  1912,  c.  253,  §  1.)    Preliminary  examinations 

and  minor  surveys  and  removal  of  snags,  etc.,  from  tributaries 

of  waterways. 

The  Chief  of  Engineers,  in  his  discretion,  and  after  approval  by 

the  Secretary  of  War,  is  hereby  authorized  to  make  preliminary 

examinations  and  minor  surveys  and  to  remove  snags  and  other 

temporary  or  readily  removable  obstructions  from  tributaries  of 

waterways  already  under  Federal  improvement  or  in  general  use 

by  navigation,  to  be  paid  from  the  appropriations  for  the  adjoining 

waterways:    Provided,  That  the  cost  of  such  work  in  any  single 

year  shall  not  exceed  five  hundred  dollars  per  tributary.     (37  Stat. 

222.) 

These  provisions  were  part  of  section  1  of  the  rivers  and  harbors  appropria- 
tion act  of  1912,  cited  above. 

§  9870.  (Act  March  4,  1915,  c  142,  §  5.)  Channel  depths  and 
dimensions  defined. 
In  the  preparation  of  projects  under  this  and  subsequent  river  and 
harbor  Acts,  unless  otherwise  expressed,  the  channel  depths  re- 
ferred to  shall  be  understood  to  signify  the  depth  at  mean  low  water 
in  tidal  waters  tributary  to  the  Atlantic  and  Gulf  coasts  and  at 
mean  lower  low  water  in  tidal  waters  tributary  to  the  Pacific  coast 
and  the  mean  depth  for  a  continuous  period  of  fifteen  days  of  the 
lowest  water  in  the  navigation  season  of  any  year  in  rivers  and  non- 
tidal  channels,  and  the  channel  dimensions  specified  shall  be  under- 
stood to  admit  of  such  increase  at  the  entrances,  bends,  sidings,  and 
turning  places  as  may  be  necessary  to  allow  of  the  free  movement 
of  boats.    (38  Stat.  1053.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1915, 
cited  above. 

This  section  superseded  Act  March  4,  1913,  c.  144,  §  9,  37  Stat.  827,  which 
read  as  follows: 

"In  the  preparation  of  projects  under  this  and  subsequent  river  and  harbor 
acts,  unless  otherwise  expressed,  the  channel  depths  referred  to  shall  be  under- 
stood to  signify  the  depth  at  mean  lower  low  water  in  tidal  waters,  and  the 
mean  depth  during  the  month  of  lowest  water  in  the  navigation  season  in  riv- 
ers and  n on  tidal  channels,  and  the  channel  dimensions  specified  shall  be  under- 
stood to  admit  of  such  increase  at  the  entrances,  bends,  sidings,  and  turning 
places  as  may  be  necessary  to  allow  of  the  free  movement  of  boats." 

§  9871.  (R.  S.  §  231.)    Report  of  examinations  of  river  and  harbor 

improvements. 

The  Secretary  of  War  shall  cause  to  be  prepared  and  submitted 

to  Congress,  in  connection  with  the  reports  of  examinations  and 

surveys  of  rivers  and  harbors  hereafter  made  by  order  of  Congress, 
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full  statements  of  all  existing  facts  tending  to  show  to  what  ex- 
tent the  general  commerce  of  the  country  will  be  promoted  by  the 
several  works  of  improvements  contemplated  by  such  examinations 
and  surveys,  to  the  end  that  public  moneys  shall  not  be  applied  ex- 
cepting where  such  improvements  shall  tend  to  subserve  the  general 
commercial  and  navigation  interests  of  the  United  States. 

Res.  July  27,  1868,  No.  76,  15  Stat.  262. 

Provisions  applicable  to  all  the  Department*,  as  to  time  of  making  annual 
reports,  and  the  time  of  furnishing  copies  thereof  to  the  printer,  were  made  by 
B.  S.  ||  195,  196,  ante,  If  278,  279. 

Provisions  for  the  submitting  to  Congress  of  reports  of  preliminary  exami- 
nations and  surreys  and  plans  and  estimates  were  made  by  Act  March  4, 1913, 
c.  144,  |  3,  ante,  {  9866. 

Provisions  for  preliminary  examinations,  etc,  and  for  supplemental  reports 
were  made  by  Act  July  27,  1916,  c.  260,  f  2,  ante,  §5  9866a,  9866b. 

§  9872.  (Act  Aug.  5,  1886,  c.  929,  §  8.)  Annual  report  of  names, 
etc.,  of  civilian  engineers. 
The  Secretary  of  War  shall  report  to  Congress,  at  its  next  and 
each  succeeding  session  thereof,  the  name  and  place  of  residence 
of  each  civilian  engineer  employed  in  the  work  of  improving  rivers 
and  harbors  by  means  and  as  the  result  of  appropriations  made  in 
this  and  succeeding  river  and  harbor  appropriation  bills,  the  time 
so  employed,  the  compensation  paid,  and  the  place  at  and  work  on 
which  employed.    (24  Stat.  335.) 

§  9873.  (Act  Aug.  11,  1888,  c.  860,  §  8.)  Annual  report  of  en- 
gineers. 
The  Secretary  of  War  shall  cause  the  manuscript  of  the  annual 
report  of  the  Chief  of  Engineers  and  subordinate  engineers,  relat- 
ing to  the  improvement  of  rivers  and  harbors,  and  the  report  of  the 
Mississippi  [and  Missouri]  River  Commissions  to  be  placed  in  the 
hands  of  the  Public  Printer  on  or  before  the  fifteenth  day  of  Octo- 
ber in  each  year,  and  the  Public  Printer,  shall  cause  said  reports  to 
be  printed  with  an  accurate  and  comprehensive  index  thereof,  on 
or  before  the  first  Monday  in  December  in  each  year,  for  the  use 
of  Congress.     (25  Stat.  424.) 

This  section  was  part  of  the  riven  and  harbors  appropriation  act  of  1886, 
cited  above. 

Provisions  for  the  employment  of  civil  engineers  on  surveys  and  improvements 
on  western  and  northwestern  rivers  were  made  by  R.  S.  §  5253,  ante,  §  9864. 

The  Mississippi  River  Commission  was  created  by  Act  June  28,  1879,  c.  43, 
post,  §*  9993,  9994,  9997-10001. 

The  words  "and  Missouri,"  inclosed  in  brackets  in  this  section,  were  super- 
seded by  the  abolition  of  the  Missouri  River  Commission  by  Act  June  13,  1902, 
c.  1079,  §  1,  32  Stat.  367. 

§  9874.  (Act  March  3,  1899,  c.  425,  §  7.)    Report  of  deterioration  in 
river  and  harbor  improvements;  cost  of  repairs,  etc.;  recom- 
mendation of  discontinuance  of  appropriations. 
The  Secretary  of  War  shall  cause  the  Chief  of  Engineers  of  the 
United  States  Army,  in  submitting  his  annual  reports  to  Congress 
with  regard  to  works  of  river  and  harbor  improvement  ufider  his 
charge,  to  state  what  deterioration,  if  any,  has  taken  place  by  de- 
struction, decay,  obstructions,  or  otherwise,  in   connection   with 
any  of  such  works,  together  with  an  estimate  of  the  cost  of  re- 
building, or  repairing  such  works,  or  removing  such  obstructions; 
and  he  shall  also  cause  the  said  Chief  of  Engineers  to  recommend, 
with  his  reasons  therefor,  the  discontinuance  of  appropriations  for 
any  river  and  harbor  work  which  he  may  deem  unworthy  of  further 
improvement.     (30  Stat.  1150.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1899, 
cited  above. 
Section  8  of  this  act  required  the  Secretary  of  War  to  report  to  Congress  a 
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list  of  all  piers,  wharves,  and  other  structures  or  property  pertaining  to  river 
and  harbor  works  of  the  Government  then  occupied  by  private  persons  or  cor- 
porations, together  with  the  terms  of  such  occupancy. 

§  9875.     (Repealed.) 

This  section,  which  was  a  provision  of  Act  July  25,  1912,  c  258,  f  13,  37 
Stat  234,  read  as  follows: 

"The  printing  of  matter  relating  to  river  and  harbor  works,  including  all 
reports,  compilations,  regulations,  and  so  forth,  whose  preparation  is  allow- 
able under  War  Department  regulations,  may,  upon  recommendation  of  the 
Chief  of  Engineers  and  approval  by  the  Secretary  of  War,  be  paid  for  from 
river  and  harbor  appropriations." 

It  was  repealed  by  Act  July  1,  1916,  c.  209,  f  1,  post,  f  9875a. 

§  9875a.  (Act  July  1,  1916,  c.  209,  §  1.)     Printing  of  reports,  etc.; 
payment  from  appropriation  for  printing  and  binding  for  War 
Department. 
Section  thirteen  of  the  river  and  harbor  appropriation  Act  ap- 
proved July  twenty-fifth,  nineteen  hundred  and  twelve,  which  au- 
thorizes the  payment  for  printing  of  matter  relating  to  river  and 
harbor  works  from  river  and  harbor  appropriations,  is  repealed,  and 
hereafter  such  printing  shall  be  done  and  paid  for  out  of  regular 
annual  appropriations  for  printing  and  binding  for  the  War  Depart- 
ment.   (39  Stat.  330.) 

This  was  a  provision  following  an  appropriation  for  printing  for  the  War 
Department  of  the  sundry  civil  appropriation  act  for  the  fiscal  year  1917,  cited 
above. 

See  note  to  f  9875,  ante. 

§  9876.  (Act  Sept.  19,  1890,  c.  907,  §  15.)  Mileage  of  officers  of  En- 
gineer Corps. 
In  determining  the  mileage  of  officers  of  the  corps  of  engineers 
traveling  without  troops  on  duty  connected  with  works  under  their 
charge,  no  deduction  shall  be  made  for  such  travel  as  may  be  nec- 
essary on  free  or  bond-aided  or  land-grant  railways.  (26  Stat. 
456.) 

Provisions  for  hire  and  use  of  transportation  by  engineer  officers  were  made 
by  Act  July  25,  1912,  c.  253,  f  9,  post,  §  9877. 

§  9877.  (Act  July  25,  1912,  c.  253,  §  9.)  Transportation  of  engi- 
neer officers. 
In  their  execution  and  inspection  of  river  and  harbor  improve- 
ment work,  at  points  beyond  easy  reach  of  ordinary  regular  trans- 
portation lines,  Engineer  officers  are  authorized  to  hire  and  use 
such  transportation  as  they  may  consider  desirable  and  advantage- 
ous to  the  progress  of  work.     (37  Stat.  233.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1912, 
cited  above. 

§  9878.  (Act  April  24,  1888,  c.  194.)  Condemnation  of  land  for 
river  and  harbor  improvements ;  purchase ;  donations. 
The  Secretary  of  War  may  cause  proceedings  to  be  instituted,  in 
the  name  of  the  United  States,  in  any  court  having  jurisdiction  of 
such  proceedings,  for  the  acquirement  by  condemnation  of  any 
land,  right  of  way,  or  material  needed  to  enable  him  to  maintain, 
operate'  or  prosecute  works  for  the  improvement  of  rivers  and  har- 
bors for  which  provision  has  been  made  by  law ;  such  proceedings 
to  be  prosecuted  in  accordance  with  the  laws  relating  to  suits  for 
the  condemnation  of  property  of  the  States  wherein  the  proceed- 
ings may  be  instituted :  Provided,  however,  That  when  the  owner 
of  such  land,  right  of  way,  or  material  shall  fix  a  price  for  the  same, 
which  in  the  opinion  of  the  Secretary  of  War,  shall  be  reasonable, 
he  may  purchase  the  same  at  such  price  without  further  delay: 
And  provided  further,  That  the  Secretary  of  War  is  hereby  au- 
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1.  Authority   to  condemn  property. 

2.  Conduction    of    statutes. 

Of   local    statutes. 

Taking    of    property    for    which    com- 
pensation  must   be  made, 

6.    Compensation,    jurisdiction    of   courts. 

—  Petition   for   condemnation. 

—  Assessment    of    compensation. 

—  Instructions. 

—  Questions   for  Jury. 

—  Right  to  decline  to  complete  pur- 
chase. 

11.    Title  of  United  States. 


S. 

4 


6. 
7. 

8. 

9. 

10. 


thorized  to  accept  donations  of  lands  or  materials  required  for  the 
maintenance  or  prosecution  of  such  works.     (25  Stat.  94.) 

This  was  an  act  entitled  "An  act  to  facilitate  the  prosecution  of  works  pro- 
jected for  the  improvement  of  rivers  and  harbors." 

Provisions  authorizing  the  condemnation  of  land  for  sites  for  public  buildings 
were  made  by  Act  Aug.  1,  1888,  c.  728,  ante,  §|  6909,  6910. 

Authority  to  receive  from  private  parties  funds  contributed  to  be  expended 
with  government  funds  for  any  authorized  work  of  public  improvement  of 
rivers  and  harbors,  was  granted  by  Act  March  4,  1915,  c.  142,  §  4,  post,  §  9879. 

Notes  of  Decisions) 

necessary  to  the  use  of  a  bridge  erect- 
ed, under  Act  Jan.  26,  1901,  c.  181,  31 
Stat.  741,  over  a  navigable  stream,  is 
not  forbidden  by  that  act  because  the 
plans  submitted  to  the  secretary  of 
war,  and  specifically  approved  by  him, 
although  fully  subserving  the  purpose 
of  showing  the  extent  to  which  naviga- 
tion would  be  affected,  do  not  include 
such  terminal  and  connecting  facili- 
ties, and  cannot,  under  the  act,  be  al- 
tered without  his  consent.  Stone  v. 
Southern  Illinois  &  M.  Bridge  Go. 
(1907)  27  Sup.  Ct.  615,  616,  206  U. 
S.  267,  51  L.  Ed.  1057,  affirming  judg- 
ment Southern  Illinois  &  M. .  Bridge 
Co.  v.  Stone  (1906)  92  S.  W.  475,  194 
Mo.   175. 

An  act  making  an  appropriation  for 
improving  the  Point  Judith  harbor  of 
refuge,  Rhode  Island,  under  direction 
of  the  secretary  of  war,  and  provid- 
ing that  the  amount  should  be  applied 
"in  extending  the  easterly  or  shore 
arm  of  the  breakwater  and  continuing 
it  to  the  shore,  with  a  view  of  providing 
a  shelter  for  a  landing  place  for  the 
passengers,  crews,  and  cargoes  of  ves- 
sels in  distress  and  other  vessels,  and 
for  the  life  boats  of  the  Point  Judith 
life-saving  service,"  authorized  the  tak- 
ing not  only  of  such  part  of  the  shore 
as  the  end  of  the  breakwater  should 
actually  rest  upon,  but  of  such  addi- 
tional land,  as  would  give  the  govern- 
ment control  of  the  shore  terminus,  and 
of  a  landing  place  for  passengers,  car- 
goes and  life  boats,  with  access  to  a 
highway  over  its  own  land,  and  that 
the  determination  of  the  amount  re- 
quired for  such  purposes  was  commit- 
ted to  the  discretion  of  the  secretary  of 
war,  whose  judgment  could  not  be  con- 
trolled or  reviewed  by  the  courts  un- 
less his  authority  was  clearly  exceed- 
ed. U.  S.  v.  Certain  Lands  in  the  Town 
of  Narragansett,  R.  I.  (C.  C.  1906)  145 
Fed.  654.  , 

4.  Taking  of  property  for  which 
compensation  must  be  made.— The 
flooding  of  a  plantation  by  a  govern- 
ment dam,  so  as  to  render  it  unfit  for 
cultivation,  is  a  taking  for  public  use, 
requiring  compensation,  although  the 
government  actually  occupies  no  part 
thereof.  King  v.  U.  S.  (C.  C.  1893) 
59  Fed.  9,  appeal  dismissed  U.  S.  v. 
King  (1896)  17  Sup.  Ct.  1001,  164  U. 
S.  703,  41  L.  Ed.  1182. 

The  action  of  government  officers 
in   improving    navigation,    pursuant  to 


1.  Authority  to  condemn  property.— 
See  H  6909-6911,  ante,  and  notes 
thereunder. 

The  general  policy  of  river  and  har- 
bor improvement  is  not  an  exercise  of 
the  right  of  eminent  domain.  Friend  v. 
U.  S.   (1895)  30  Ct.  CL  94. 

As  to  power  of  congress  to  provide 
for  the  taking  of  private  property,  see 
U.  S.  v.  Certain  Lands  in  Narragansett, 
R.L  (C.  C.  1906)  145  Fed.  654;  Chap- 
pell  v.  TL  S.  (1896)  16  Sup.  Ct.  397, 
160  XL  S.  499,  40  L.  Ed.  510;  Shoe- 
maker v.  U.  S.  (1893)  13  Sup.  Ct.  361, 
147  U.  S.  282,  37  L.  Ed.  170;  Kohl  v. 
U.  S.  (1875)  91  U.  S.  367,  23  L.  Ed. 
499. 

2.  Construction  of  statutes-— There  is 
nothing  in  this  section  which  qualifies 
or  removes  this  condition  of  compen- 
sation. In  re  Manderson  (1892)  51 
Fed.  501,  2  C.  C.  A.  490,  affirming  In 
re  Montgomery  (D.  C.  1892)  48  Fed. 
896. 

Under  this  section,  the  secretary  of 
war  is  intrusted  with  the  power  and 
duty  of  determining  specifically  what 
land,  right  of  way,  or  material  is  needed 
for  such  works  as  are  authorized  by 
law.  U.  S.  v.  Certain  Lands  in  Nar- 
ragansett, R.  I.  (C.  C.  1906)  145  Fed. 
654. 

The  secretary  of  war  may,  under 
this  section  and  the  river  and  harbor 
act  of  Aug.  18,  1894  (28  Stat  359), 
condemn  land  necessary  for  construc- 
tion of  a  boat  railway  provided  for. 
If  a  change  in  the  location  of  an  exist- 
ing railway  is  a  necessity  in  the  build- 
ing of  the  boat  railway,  the  acquisition 
by  the  secretary  of  war  of  the  neces- 
sary land  to  make  the  change  is  merely 
an  incident  to  the  enterprise  intrust- 
ed to  him.  (1895)  21  Op.  Atty.  Gen. 
221. 

See  (1853)  6  Op.  Atty.  Gen.  172. 

3.  —  Of  local  statutes.— The  appro- 
priation by  eminent  domain  of  land  for 
the  approaches  and  terminal  facilities 
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authority  from  the  government,  which 
resulted  in  overflowing  private  prop- 
erty is  the  act  of  the  government  in 
taking  property  for  which  compensa- 
tion must  be  made  and  not  the  personal 
act  of  the  officers.  U.  S.  v.  Lynah 
(1903)  23  Sup.  Ct.  349,  355,  188  U.  S. 
445,  47  L.  Ed.   539. 

Owners  of  land  lying  on  a  stream, 
who,  with  their  ancestors,  have  used 
the  waters  of  such  stream  for  nearly 
100  years  for  flowing  the  land  in  the 
growing  of  rice,  have  acquired  an  ease- 
ment therein  which  constitutes  prop- 
erty, within  the  fifth  amendment,  and 
they  are  entitled  to  maintain  an  action 
against  the  United  States  to  recover 
just  compensation  for  the  taking  of 
property  for  public  use  upon  an  allega- 
tion that  the  federal  authorities,  in  the 
exercise  of  their  lawful  power  to  im- 
prove navigation,  have  diverted  the 
waters  of  the  stream,  and  thereby  de- 
stroyed such  easement,  and  the  value 
of  the  land  to  which  it  was  appur- 
tenant. Lowndes  v.  U.  S.  (O.  0.  1901) 
105  Fed.  838. 

In  order  that  the  flooding  of  lands 
resulting  from  the  construction  of  a 
dam  on  a  stream  by  the  United  States 
for  the  improvement  of  navigation 
shall  constitute  a  "taking"  of  the  land, 
it  must  amount  to  a  permanent  flood- 
ing and  an  actual  ouster  of  the  own- 
er, the  effect  of  which  is  the  practical 
destruction  of  the  value  of  the  land. 
There  is  not  such  taking  where  the 
land  was  previously  subject  to  overflow 
each  year  in  time  of  freshets,  to  such 
extent  that  it  had  not  been  cultivated 
for  many  years,  and  the  only  effect 
of  the  dam  was  to  increase  such  over- 
flows in  extent  and  frequency,  the  land 
for  the  most  part  being  free  from  wa- 
ter practically  all  the  time;  and  in  such 
case  there  can  be  a  recovery  only  with 
respect  to  such  portion  as  is  perma- 
nently covered.  Coleman  v.  U.  S.  (C. 
C.  1910)  181  Fed.  599. 

The  widening  of  the  navigable  chan- 
nel of  a  river  by  the  United  States  as 
an  aid  to  navigation  resulting  in  the 
destruction  of  piers  built  by  a  riparian 
owner  under  lawful  authority  held  a 
taking  of  the  property  and  to  entitle 
the  owner  to  compensation.  Green- 
leaf  Johnson  Lumber  Co.  v.  U.  S.  (D. 
C.  1913)  204  Fed.  489. 

The  partial  destruction  of  a  pier 
built,  under  lawful  state  authority,  by 
the  United  States  in  widening  the  chan- 
nel of  the  stream,  held  a  taking  of  the 
property  within  the  fifth  amendment. 
Greenleaf -Johnson  Lumber  Co.  v.  Gar- 
rison (D.  C.  1913)  208  Fed.  1022.  But 
the  owner  of  property  taken  by  eminent 
domain  for  the  approaches  and  ter- 
minal facilities  necessary  to  the  use 
of  a  bridge  erected,  under  Act  Jan.  26, 
1901,  c.  181,  31  Stat.  741,  over  a  navi- 
gable stream  is  denied  no  federal  right 
because  the  erection  of  the  bridge  was 
not  begun  within  the  time  limit  set  by 
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Congress,  where  the  bridge  has  been 
constructed  without  complaint  by  the 
federal  authorities,  Congress  having, 
by  Act  Jan.  18,  1904,  c.  5,  33  Stat.  6, 
extended  the  time  for  its  completion. 
Stone  v.  Southern  Illinois  &  M.  Bridge 
Co.  (1907)  27  Sup.  Ct.  615,  616,  206 
U.  S.  267,  51  L.  Ed.  1057,  affirming 
judgment  Southern  Illinois  &  M.  Bridge 
Co.  v.  Stone  (1906)  92  S.  W.  475,  194 
Mo.  175. 

The  construction  of  a  log  pond  in  a 
navigable  river  below  low-water  mark 
held  not  to  give  a  riparian  owner  any 
property  right  in  the  water  or  land 
beneath  for  which  the  United  States 
was  required  to  pay  when  the  inclosure 
was  destroyed  in  improving  the  navi- 
gation of  the  river.  Greenleaf-John- 
son  Lumber  Co.  v.  Garrison  (D.  C. 
1913)  208  Fed.  1022. 

The  United  States  may  improve  or 
protect  the  navigation  of  navigable 
streams  by  deepening  the  channels  or 
by  erecting  lighthouses,  and  if,  in  so 
doing,  incidental  injury  is  done  to  prop- 
erty below  or  above  the  works,  this 
injury  gives  no  claim  for  compensa- 
tion against  the  United  States;  but 
where  private  property  is  taken  by  a 
change  in  the  natural  channel  of  the 
stream,  the  owner  is  entitled  to  com- 
pensation. Brown  v.  U.  S.  (C.  O. 
1897)   81  Fed.  55,  57. 

The  fact  that  the  volume  and  force 
of  the  current  of  a  navigable  stream 
flowing  against  the  bank  on  the  land  of 
a  riparian  owner  have  been  increased 
by  the  construction  of  a  bridge  and  the 
deepening  of  the  channel  on  the  side 
next  his  land,  rendered  necessary  be- 
cause of  the  construction  of  a  pier  in 
the  middle  of  the  stream,  resulting  in 
the  washing  of  the  bank,  does  not 
amount  to  a  taking  of  his  land.  Sal- 
liotte  v.  King  Bridge  Co.  (1903)  122 
Fed.  378,  58  C.  C.  A.  466,  65  L.  R.  A. 
620,  writ  of  certiorari  denied  (1903) 
24  Sup.  Ct.  841,  191  U.  S.  569,  48  L. 
Ed.  306. 

The  United  States  may  occupy  and 
use  soil  within  the  bed  of  a  river  for 
the  improvement  of  its  navigation. 
(1884)  18  Op.  Atty.  Gen.  64,  citing 
Transportation  Co.  v.  Chicago  (1878) 
99  U.  S.  635,  25  L.  Ed.  336. 

Proprietors  of  land  adjacent  to  Lake 
Huron,  Michigan,  have  no  legal  right 
to  stone  taken  from  the  bed  of  that 
lake,  in  front  of  their  property,  by 
other  persons,  and  delivered  by  them  on 
the  government  works.  (1881)  17  Op. 
Atty.  Gen.  59. 

The  government  has  the  right  to 
dredge  a  channel  in  navigable  waters 
of  the  United  States  for  the  purpose 
of  carrying  out  improvements  authoriz- 
ed and  directed  by  congress,  without 
making  compensation  to  the  owners 
of  oyster  beds  placed  upon  the  soil  un- 
der the  water  originally  owned  and 
occupied  by  them,  for  the  injury  to  or 
destruction     of    their    property,    rea- 
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sonable  opportunity  being  given  such 
owners  to  remove  the  tame.  (1909) 
27  Op.  Atty.  Gen.  811. 

The  opinion  of  Attorney  General 
Bonaparte  in  26  Op.  Atty.  Gen.  441, 
must  be  limited  in  its  application  to 
operations  in  nonnavigable  waters  or 
the  willful  and  unnecessary  taking,  in- 
jury to,  or  appropriation  of  proper- 
ty without  reasonable  opportunity  be- 
ing given  to  the  owner  to  remove  the 
same.    Id. 

The  rights  of  owners  of  land  border- 
ing on  a  navigable  river  must  yield  to 
the  powers  of  the  government  on  im- 
provements of  the  same  for  purposes 
of  navigation,  whether  by  the  federal 
or  the  state  government.  Johnson  v. 
State  (1909)  116  N.  Y.  a  253,  62  Misc. 
Bep.  15. 

The  owner  of  lands  may  recover  from 
the  United  States  damages  and  com- 
pensation for  their  flowage,  caused  by 
the  erection  of  a  dam  by  the  Wiscon- 
sin Improvement  Company  across  the 
Fox  river  at  Governor's  Bend,  for  the 
use  of  the  Fox  and  Wisconsin  rivers 
in  1865,  although  he  became  the  own- 
er of  said  lands  after  the  erection  of 
the  dam,  since  the  United  States  be- 
came the  owner  of  the  improvement  in 
1872,  and  authorised  such  recovery  by 
Acts  1875,  c,  166.  Sweaney  v.  U.  S. 
(1885)  62  Wis.  396,  22  N.  W.  609. 

5.  Compensation,  Jurisdiction  of 
courts.— Act  Aug.  14,  1876,  authorizes 
the  secretary  of  war  to  acquire  land 
on  behalf  of  'the  government  for  the 
purpose  of  constructing  a  canal  around 
the  cascades  of  the  Columbia  river,  and 
provides  that,  if  the  land  cannot  be  pur- 
chased for  a  reasonable  price,  condem- 
nation proceedings  shall  be  resorted  to. 
Held,  in  an  action  by  the  secretary  of 
war  to  procure  condemnation  under 
said  act,  that  the  circuit  court  had  ju- 
risdiction, under  R.  S.  f  629,  ante,  | 
991  (1)  conferring  jurisdiction  on  such 
courts  of  suits  "where  the  United 
States,  or  any  officer  thereof  suing  un- 
der the  authority  of  any  act  of  con- 
gress, are  plaintiffs."  U.  S.  v.  Oregon 
Ry.  &  Nav.  Co.  (1883)  16  Fed.  524. 

Under  Act  March  3,  1875,  which  re- 
lates to  certain  river  improvements  in 
Wisconsin,  provides  that  the  United 
States  may  take  possession  of  and  use 
any  lands  necessary  in  making  such 
improvements,  "after  first  having  paid, 
or  secured  to  be  paid,  the  value  there- 
of, which  may  have  been  ascertained  in 
the  mode  provided  by  the  laws  of  the 
state  wherein  such  property  lies,"  a 
person  whose  land  is  so  taken  may  sue 
the  United  States  for  compensation  in 
the  state  court,  as  provided  by  the 
laws  of  the  state  in  respect  to  lands 
taken  by  right  of  eminent  domain. 
Jones  v.  U.  S.  (1879)  48  Wis.  385,  4 
N.  W.  519. 

6.  —  PotlHon  for  condemnation.— 
Under  an  act  providing  for  condemna- 
tion of  land,  where  the  owner  refuses 


a  reasonable  price  offered  by  the  sec- 
retary of  war,  a  petition  in  condemna- 
tion proceedings  which  alleges  that  de- 
fendant refuses  to  sell  at  a  reasonable 
price  is  good  on  general  demurrer.  It 
is  unnecessary  to  allege  or  prove  that 
the  United  States  was  unable  to  agree 
with  the  owner  as  to  the  value  of  the 
premises.  It  is  not  necessary  to  al- 
lege any  fact  to  show  the  necessity  of 
appropriating  the  land  involved,  except 
that  in  the  judgment  of  the  secretary 
of  war  the  land  is  necessary,  and  has 
been  selected  by  him  for  that  purpose. 
An  allegation  as  to  the  value  of  the 
premises  is  not  necessary.  U.  S.  v. 
Oregon  Ry.  &  Nav.  Co.  (C.  C.  1883) 
16  Fed/524. 

7.  — —  Assessment  of  compensation. 
— The  owner  of  a  farm,  a  part  of  which 
is  permanently  flooded  by  a  government 
dam,  must  be  compensated,  in  addition 
to  the  value  of  the  land  taken,  for  the 
lessened  value  of  the  farm,  caused  by 
the  consequent  cutting  off  of  a  private 
way  across  the  lands  of  others,  which 
is  the  only  practicable  outlet  from  the 
farm  to  the  county  road.  U.  S.  v. 
Welch  (1909)  30  Sup.  Ct  527,  217  U. 
S.  333,  54  L.  Ed.  787,  28  L.  R.  A.  (N. 
a)  385,  19  Ann.  Cas.  680. 

The  damage  to  lands  and  crops  of 
riparian  owners  along  the  Mississippi 
river  from  the  increase  of  water  from 
the  prevention  of  outflow  by  work  of 
the  federal  government  in  its  tributaries 
to  deepen  the  channels  is  too  remote  to 
require  compensation.  Jackson  v.  U. 
S.  (1913)  33  Sup.  Ct  1011,  230  U.  S. 
1,  57  L.  Ed.  1363,  affirming  judgment 
(1912)  47  Ct.  CI.  579. 

Where  the  government,  before  insti- 
tuting condemnation  proceedings  by  the 
filing  of  a  petition,  had  practically  com- 
pleted the  end  of  a  breakwater  adjoin- 
ing claimant's  property,  thus  creating, 
under  the  shelter  of  the  breakwater,  a 
wharf  site,  which  was  taken  away  by 
the  subsequent  condemning  of  part  of 
the  upland  adjacent  to  the  alleged 
wharf  site,  the  rule  that  damages  are 
to  be  assessed  as  of  the  date  of  con- 
demnation did  not  apply,  so  as  to  en- 
title the  owner  of  the  upland  to  dam- 
ages as  of  the  date  of  condemnation, 
and  as  enhanced  by  the  wharf  site  cre- 
ated by  the  work;  it  being  certain  from 
the  beginning  of  the  work  that  the  up- 
land would  be  condemned,  and  the  al- 
leged wharf  site  not  being  available  as 
such  without  the  approval  of  the  Sec- 
retary of  War,  which  could  not  reason- 
ably be  expected  in  view  of  the  location 
of  the  government  improvements.  U. 
S.  v.  Certain  Lands  in  Town  of  Nar- 
ragansett  (C.  C.  1910)  180  Fed.  260. 

8.  —  Instructions.— It  is  not  prop- 
er to  submit  to  the  jury  instructions  to 
determine  whether  the  government  can 
comply  with  a  condition  on  which  its 
proposed  condemnation  of  land  is 
sought,  and  authorize  them  to  award 
damages  in  advance  as  for  a  failure. 
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Where  the  estimates  of  witnesses  as  to 
the  value  of  property  taken  differ  very 
widely,  and  the  jury  themselves  view 
the  premises,  it  is  proper  to  refuse  an 
instruction  that  they  cannot  disregard 
the  testimony  of  the  witnesses,  and  base 
their  verdict  on  mere  conjectures  of 
their  own,  unsupported  by  the  evidence, 
as  such  instructions  are  liable  to  mis- 
lead the  jury  into  supposing  that  they 
must  not  rely  on  their  own  opinions. 
An  instruction  that  when  the  govern- 
ment takes  land  it  takes  the  fee  simple, 
and  the  premises  would  never  revert  to 
defendant  even  if  the  work  should  be 
abandoned,  held  irrelevant.  U.  S.  v. 
Seufert  Bros.  Co.  (O.  0. 1896)  87  Fed. 
35. 

9.  —  Questions  for  Jury.— In  a  pro- 
ceeding by  a  lumber  company  against 
the  United  States  to  recover  damages 
caused  by  flooding  lands  forming  part 
of  its  lumber  yard,  the  company  made 
a  claim  for  filling,  rendered  necessary 
by  the  raising  of  a  dam.  The  land  was 
originally  low,  and  subject  to  overflow, 
and  to  render  it  fit  for  use  it  was  nec- 
essary that  it  should  be  filled.  The 
filling  used  was  sawdust,  slab,  and  oth- 
er material,  and  it  was  claimed  that  the 
water  set  back  thereon  rotted  it,  and 
that  thereby  the  filling  was  constantly 
settling,  necessitating  refilling.  Held, 
that  in  determining  the  amount  of  dam- 
age the  jury  must  consider  the  original 
character  of  the  land,  and  the  conse- 


quent rotting  of  the  filling,  and  that  the 
recovery  must  be  limited  to  such  filling 
as  was  rendered  necessary  by  the  rais- 
ing of  the  dam,  and  the  rotting  result- 
ing therefrom,  and  not  from  natural 
causes.  The  question  whether  the 
property  affected  by  a  rise  of  water  lies 
within  the  banks  of  a  river  is  a  ques- 
tion of  fact  to  be  determined  by  the 
jury.  Paine  Lumber  Co.  v.  U.  S.  (C. 
C.  1893)  55  Fed.  854. 

10.  —  Right  to  decline  to  complete 
purchase.— Under  a  statute  providing 
for  condemnation  of  land  by  the  United 
States  for  the  purpose  of  internal  im- 
provements, after  the  value  has  been 
ascertained,  the  United  States  has  the 
power  to  decline  to  complete  the  pur- 
chase. United  States  v.  Oregon  Ry.  & 
Nav.  Co.  (C.  C.  1883)  16  Fed.  524. 

11.  Title  of  United  States.— When  by 
act  of  congress  a  pier  or  breakwater  is 
constructed  for  the  improvement  of  a 
harbor,  no  right  to  the  land  on  which 
it  is  constructed  accrues  to  the  United 
States  by  that  fact  alone,  and  without 
purchase  and  cession  from  the  states. 
If,  in  consequence  of  any  such  con- 
struction, land  is  made  by  accretion, 
such  accretion  belongs  to  the  owner  of 
the  land  to  which  it  attaches,  and  not 
to  the  United  States.  (1855)  7  Op. 
Atty.  Gen.  314. 

See,  also  (1882)  17  Op.  Atty.  Gen. 
453;    (1886)  18  Op.  Atty.  Gen.  88,  437. 


§  9879.  (Act  March  4,  1915,  c,  142,  §  4.)  Contributions  from 
private  parties;  return  of  excess  to  contributing  interests. 
The  Secretary  of  War  is  hereby  authorized  to  receive  from  pri- 
vate parties  such  funds  as  may  be  contributed  by  them  to  be  ex- 
pended in  connection  with  funds  appropriated  by  the  United  States 
for  any  authorized  work  of  public  improvement  of  rivers  and  har- 
bors whenever  such  work  and  expenditure  may  be  considered  by 
the  Chief  of  Engineers  as  advantageous  to  the  interests  of  naviga- 
tion :  Provided,  That  when  contributions  heretofore  or  hereafter 
made  by  local  interests  for  river  and  harbor  improvements,  in  ac- 
cordance with  specific  requirements  or  under  general  authority  of 
Congress,  are  in  excess  of  the  actual  cost  of  the  work  contemplated 
and  properly  chargeable  to  such  contributions,  such  excess  contri- 
butions may,  with  the  approval  of  the  Secretary  of  War,  be  returned 
to  the  proper  representatives  of  the  contributing  interests,  unless 
the  provision  of  law  under  which  the  contribution  is  made  requires 
that  the  entire  contribution  be  retained  by  the  United  States.  (38  Stat. 
1053.) 

This  section  was  a  part  of  the  rivers  and  harbors  appropriation  act  of  1915, 
cited  above. 

This  section  superseded  Act  March  4,  1913,  c.  144,  §  8,  37  Stat.  827,  which 
read  as  follows: 

"The  Secretary  of  War  is  hereby  authorized  to  receive  from  private  parties 
such  funds  as  may  be  contributed  by  them  to  be  expended  in  connection  with 
funds  appropriated  by  the  United  States  for  any  authorized  work  of  public 
improvement  of  rivers  and  harbors,  whenever  such  work  and  expenditure  may 
be  considered  by  the  Chief  of  Engineers  as  advantageous  to  the  interests  of 
navigation." 
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§  9880.  (Act  March  3,  1909,  c.  264,  §  11.)  Saint  Marys  Falls  Ship 
Canal;  acquisition  of  additional  lands;  proceedings  for  con- 
demnation. 

The  ownership  in  fee  simple  absolute  by  the  United  States  of 
all  lands  and  property  of  every  kind  and  description  north  of  the 
present  Saint  Marys  Falls  Ship  Canal  throughout  its  entire  length 
and  lying  between  said  ship  canal  and  the  international  boundary 
line  at  Sault  Sainte  Marie,  in  the  State  of  Michigan,  is  necessary 
for  the  purposes  of  navigation  of  said  waters  and  the  waters  con- 
nected therewith. 

The  Secretary  of  War  is  hereby  directed  to  take  proceedings  imme- 
diately for  the  acquisition  by  condemnation  or  otherwise  of  all  of  said 
lands  and  property  of  every  kind  and  description,  in  fee  simple  abso- 
lute. He  shall  proceed  in  such  taking  by  filing  in  the  office  of  the 
register  of  deeds  of  Chippewa  County,  in  the  State  of  Michigan,  a 
writing,  stating  the  purpose  for  which  the  same  is  taken  under  the 
provisions  of  this  section,  and  giving  a  full  description  of  all  the  lands 
and  property  of  every  kind  and  description  thus  to  be  taken.  After 
the  filing  of  said  writing,  and  ten  days  after  publication  thereof  in  one 
or  more  newspapers  in  the  city  of  Sault  Sainte  Marie,  in  the  State  of 
Michigan,  the  United  States  shall  be  entitled  to,  and  shall  take,  im- 
mediate possession  of  the  property  described,  and  may  at  once  pro- 
ceed with  such  public  works  thereon  as  have  been  authorized  by  Con- 
gress for  the  uses  of  navigation. 

The  [circuit]  court  of  the  United  States  for  the  western  district 
of  Michigan  is  hereby  given  exclusive  jurisdiction  to  hear  condem- 
nation proceedings  and  to  determine  what  compensation  shall  be 
awarded  for  property  taken  under  authority  of  this  section.  After 
the  taking  of  any  property  by  the  Government  of  the  United  States, 
as  herein  provided  for,  the  United  States,  by  its  proper  officials, 
shall  begin  condemnation  proceedings  in  the  aforesaid  court,  and 
the  practice  shall  be  in  accordance  with  the  practice  in  the  courts 
of  the  State  of  Michigan  for  the  condemnation  of  lands  by  the  State 
for  public  buildings  of  such  State  so  far  as  the  same  may  be  fol- 
lowed without  conflicting  with  the  provisions  hereof.  Possession 
may  be  taken  by  the  United  States  prior  to  a  determination  by  a 
court  of  any  necessity  of  taking,  and  prior  to  any  determination  of 
the  amount  of  compensation.  Any  money  payable  by  the  Govern- 
ment under  the  provisions  of  this  section  shall  be  payable  out  of 
any  money  heretofore  authorized  or  appropriated  for  the  purpose 
of  improving  Saint  Marys  River  at  the  falls,  Michigan.  (35  Stat. 
820.) 

These  provisions  were  part  of  section  11  of  the  rivers  and  harbors  appro- 
priation act  of  1909,  cited  above. 

The  word  "circuit,''  inclosed  in  brackets  in  this  section,  was  superseded  by 
the  abolition  of  the  circuit  courts  and  the  transfer  of  their  powers  and  duties 
to  the  district  courts,  by  Jud.  Code,  §§  289-291,  ante,  §§  1266-1208. 

The  further  provisions  of  this  section  were  temporary  and  have  been  exe- 
cuted, or  were  special  only,  and  are  omitted. 

Notes  of  Decisions 


Validity  of  statute*— The  questions  of 
whether  the  proper  regulation  of  this 
river  required  that  no  construction  of 
any  kind  should  be  placed  or  continued 
in  the  river  and  whether  the  whole  flow 
of  the  stream  should  be  conserved  for 
the  use  and  safety  of  navigation  are  for 
congress.  Congress  did'  not  act  arbi- 
trarily in  determining  that,  for  the  pur- 
poses of  navigation  of  the  waters,  and 
the  waters  connected  therewith,  the  en- 
tire flow  of  the  rapids  and  falls  of  the 


St  Marys  river  should  be  devoted  ex- 
clusively to  navigation.  An  owner  of 
the  bed  and  shore  of  the  St.  Marys 
river,  having  no  property  right  in  the 
flow  of  the  river  which  has  been  taken 
by  the  United  States  cannot  complain 
because  under  post,  §  99S9,  the  Secre- 
tary of  War  may  lease  any  water  pow- 
er resulting  from  the  conservation  of 
the  flow  of  the  river  and  the  works  the 
government  may  construct.  U.  S.  v. 
Chandler-Dunbar    Water    Power    Go. 
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(1913)  38  Sup.  Ct  667,  229  U.  S.  53, 
57  L.  Ed.  1063. 

Conclusiveness  of  determination  by 
Congress.— The  determination  by  con- 
gress that  the  entire  St.  Marys  river 
between  the  American  bank  and  the  in- 
ternational line  and  all  of  the  upland 
north  of  the  present  ship  canal  were 
necessary  for  purposes  of  navigation,  is 
conclusive  in  condemnation  proceedings 
by  the  United  States.  U.  S.  v.  Chand- 
ler-Dunbar  Water  Power  Co.  (1913) 
33  Sup.  Ct  667,  229  U.  S.  53,  57  L. 
Ed.  1063. 

"Lands  and  property"  wfthln  statute. 

—Riparian  owners  of  the  shore  and  ap- 
purtenant bed  of  St.  Marys  river  have 
no  right  of  private  property  in  the  wa- 
ter power  of  the  stream.  Any  right 
which  a  riparian  owner  on  the  St 
Marys  river,  having  title  to  the  middle 
thread  of  the  stream,  may  have  to 
maintain  structures  for  water  power 
purposes,  is  not  a  right  of  private  prop- 
erty for  which  compensation  must  be 
made  by  the  United  States.  Compensa- 
tion for  loss  and  damage  to  a  riparian 
owner  because  of  revocation  of  permits 
issued  by  the  Secretary  of  War  to 
place  in  the  rapids  of  St  Marys  river 
the  dams,  dykes,  and  forebays  neces- 
sary to  control  the  current,  and  to  use 
its  power  for  commercial  purposes,  was 
not  contemplated.  U.  S.  v.  Chandler- 
>  Dunbar  Water  Power  Co.  (1913)  33 
Sup.  Ct  667,  229  U.  S.  53,  57  h.  Ed. 
1063. 

Taking  for  public  use.— The  taking  by 
the  United  States,  in  the  avowed  inter- 
ests of  navigation,  of  all  lands  and 
property  of  every  kind  and  description 
north  of  the  St.  Marys  Falls  ship  canal, 
throughout  its  entire  length,  and  lying 
between  such  canal  and  the  internation- 

a 

al  boundary  line,  is  none  the  less  for  a 
public  use  because  post,  §  9989,  per- 
mits the  lease  by  the  Secretary  of  War 
Of  any  excess  of  water  power  which 
may  result  from  such  conservation  and 
the  works  which  the  government  may 
construct  And  an  owner  of  the  bed 
and  shore  of  the  St.  Marys  river,  who 
has  no  property  right  in  the  flow  of 
the  river  which  has  been  taken  con- 
formably to  this  section,  cannot  com- 
plain on  that  ground.  U.  S.  v.  Chand- 
ler-Dunbar  Water  Power  Co.  (1913)  33 
Sup.  Ct  667,  229  U.  S.  53,  57  L.  Ed. 
1063. 

Compensation,  elements  of.-— The 
availability  for  lock  and  canal  purposes 
of  the  land  between  the  canals  in  use 
and  the  bank  of  St.  Marys  river,  taken 
by  the  United  States,  is  a  proper  ele- 
ment of  value  in  fixing  compensation. 
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But  award  to  riparian  owners  of  the 
bed  and  shore  of  the  St  Marys  river 
for  the  upland  taken  by  the  United 
States  should  not  include  additional 
value  of  the  land  for  use  as  factory 
sites  in  connection  with  the  develop- 
ment of  water  power  by  the  owners, 
where  they  had  no  vested  property 
rights  in  the  water  power.  And  the  so- 
called  strategic  value  of  an  island  lying 
in  the  St.  Marys  river,  growing  out  of 
the  necessity  of  including  it  as  a  tail- 
race  site,  in  any  efficient  plan  of  water 
development  by  any  owner,  is  not  an 
element  of  value.  U.  S.  v.  Chandler- 
Dunbar  Water  Power  Co.  (1913)  33 
Sup.  Ct.  667,  229  U.  S.  53,  57  L.  Ed. 
1063. 

Effect  of  ownership  by  United  States. 

—When  the  United  States  shall  have 
acquired  the  ownership  in  fee  simple 
absolute  of  all  lands  and  property  of 
every  kind  and  description  north  of  the 
present  St  Marys  Fall  Ship  Canal, 
throughout  its  entire  length,  and  lying 
between  said  canal  and  the  internation- 
al boundary  line  at  Sault  Ste.  Marie,  in 
the  state  of  Michigan,  there  will  be  no 
riparian  rights  in  the  water  and  no 
rights  of  owners  of  lands  under  water 
which  will  fall,  within  the  protection  of 
Senate  resolution  of  March  3,  1909,  au- 
thorizing ratification  of  the  treaty  be- 
tween the  United  States  and  Great 
Britian,  signed  January  11,  1909,  and 
the  treaty,  when  ratified,  will  become 
operative  over  the  waters  at  the  rapids. 
The  resolution  does  not  assume  to  af- 
fect the  water  in  any  other  waterway 
within  its  provisions.  (1909)  27  Op. 
Atty.  Gen.  296. 

Recovery  of  surplus  toils  and  moneys 
and  machinery.— Surplus  moneys  over 
and  above  the  cost  of  the  ship  canal  at 
St.  Mary's  Falls,  arising  from  sales  of 
the  public  lands  granted  by  Act  Aug. 
26,  1852,  c.  92,  10  Stat  35,  to  Michigan 
in  aid  of  its  construction  on  a  right  of 
way  therein  granted  to  the  state  for 
that  purpose,  and  any  surplus  tolls  re- 
maining after  the  formal  transfer  of 
canal  to  the  United  States,  and  all  the 
tools  and  machinery  on  hand  at  the 
time  of  such  transfer,  must  be  deemed 
to  be  held  in  trust  by  the  state  for  the 
United  States.  Laches  is  no  defense  to 
a  suit  by  the  United  States  to  compel 
Michigan  to  account  for  surplus  mon- 
eys and  right  of  way  therein  granted  to 
the  state  for  that  tolls  remaining  after 
the  formal  transfer  to  the  United 
States,  and  for  all  tools  and  machinery 
on  hand  at  the  time  of  such  transfer. 
U.  S.  v.  Michigan  (1903)  23  Sup.  Ct 
742,  751,  190  U.  S.  379,  47  L.  Ed. 
1103. 


Ch.  B)  RIVERS,  HARBORS,  AND  CANALS  §   9882 

§  9881.  (Act  May  16,  1906,  c.  2465,  as  amended,  Act  June  29,  1906r 
c.  3628.)  Condemnation  of  land  for  river  and  harbor  improve- 
ments authorized  by  Congress,  or  for  locks,  dry  docks,  etc.,  and 
dams  in  connection  therewith,  to  be  conveyed  to  United  States 
free  of  cost,  at  expense  of  person,  company,  or  corporation. 
Whenever  any  person,  company,  or  corporation,  municipal  or 
private,  shall  undertake  to  secure  any  land  or  easement  therein, 
needed  in  connection  with  a  work  of  river  and  harbor  improve- 
ment duly  authorized  by  Congress,  for  the  purpose  of  conveying 
the  same  to  the  United  States  free  of  cost,  or  for  the  purpose 
of  constructing,  maintaining,  and  operating  locks,  dry  docks,  or  other 
works  to  be  conveyed  to  the  United  States  free  of  cost,  and  of  construct- 
ing, maintaining  and  operating  dams  for  use  in  connection  therewith, 
and  shall  be  unable  for  any  reason  to  obtain  the  same  by  purchase 
and  acquire  a  valid  title  thereto,  the  Secretary  of  War  may,  in  his 
discretion,  cause  proceedings  to  be  instituted  in  the  name  of  the 
United  States  for  the  acquirement  by  condemnation  of  said  land  or 
easement,  and  it  shall  be  the  duty  of  the  Attorney-General  of  the 
United  States  to  institute  and  conduct  such  proceedings  upon  the 
request  of  the  Secretary  of  War :  Provided,  That  all  expenses  of  said 
proceedings  and  any  award  that  may  be  made  thereunder  shall  be  paid 
by  the  said  person,  company,  or  corporation,  to  secure  which  payment 
the  Secretary  of  War  may  require  the  said  person,  company,  or 
corporation  to  execute  a  proper  bond  in  such  amount  as  he  may  deem 
necessary  before  said  proceedings  are  commenced.  (34  Stat.  196. 
34  Stat.  632.) 

This  was  an  act  entitled  "An  act  authorizing  the  condemnation  of  lands  or 
easements  needed  in  connection  with  works  of  river  and  harbor  improvement 
at  the  expense  of  persons,  companies,  or  corporations." 

This  act,  as  originally  enacted,  was  as  follows: 

" Whenever  any  person,  company,  or  corporation,  municipal  or  private,  shall 
undertake  to  secure,  for  the  purpose  of  conveying  the  same  to  the  United 
States  free  of  cost,  any  land  or  easement  therein,  needed  in  connection  with 
a  work  of  river  and  harbor  improvement  duly  authorized  by  Congress,  and 
shall  be  unable  for  any  reason  to  obtain  a  valid  title  thereto,  the  Secretary 
of  War,  may,  in  his  discretion,  cause  proceedings  to  be  instituted  in  the  name 
of  the  United  States  for  the  acquirement  by  condemnation  of  said  land  or  ease- 
ment, and  it  shall  be  the  duty  of  the  Attorney-General  of  the  United  States 
to  institute  and  conduct  such  proceedings  upon  the  request  of  the  Secretary 
of  War:  Provided,  That  all  the  expenses  of  said  proceedings  and  any  award 
that  may  be  made  thereunder  shall  be  paid  by  the  said  person,  company,  or 
corporation,  to  secure  which  payment  the  Secretary  of  War  may  require  the 
said  person,  company,  or  corporation  to  execute  a  proper  bond  in  such  amount 
as  he  may  deem  necessary  before  said  proceedings  are  commenced." 

It  was  amended  by  Act  June  29,  1906,  c.  3628,  cited  above,  to  read  as  set 
forth  here. 

Provisions  regulating  improvements  of  navigable  waters  by  persons  or  cor- 
porations were  contained  in  Act  June  13,  1902,  c.  1079,  {  1,  post,  §  9903. 

Cited  without  definite  application, 
Hagerla  v.  Mississippi  River  Power  Co. 
(D.  C.  1913)  202  Fed.  776. 

§  9882.  (Act  June  13,  1902,  c.  1079,  §  5.)  Sale  ofrproperty  acquired 
for  river  and  harbor  improvements  authorized. 
When  any  land  or  other  property  which  has  been  heretofore  or 
may  be  hereafter  purchased  or  acquired  for  the  improvement  of 
rivers  and  harbors  is  no  longer  needed,  or  is  no  longer  serviceable, 
it  may  be  sold  in  such  manner  as  the  Secretary  of  War  may  direct, 
and  the  proceeds  credited  to  the  appropriation  for  the  work  for 
which  it  was  purchased  or  acquired;  and  the  Secretary  of  War 
may  direct  the  transfer  of  any  property  employed  in  river  and  har- 
bor works,  and  in  such  event  the  property  so  transferred  shall  be 
valued  and  credited  to  the  project  upon  which  it  was  theretofore 
used  and  charged  to  tfie  project  to  which  it  shall  be  transferred. 
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The  Secretary  may  also  direct  a  temporary  transfer  of  any  proper- 
ty employed  in  the  improvement  of  rivers  and  harbors  whenever, 
in  his  judgment,  such  transfer  would  secure  efficient  or  economical 
results,  and  such  adjustment  in  the  way  of  charges  and  credits  shall 
be  made  between  the  projects  affected  as  may  be  equitable.  (32 
Stat.  373.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1902, 
cited  above. 

§  9883.  (Act  Aug.  11,  1888,  c.  860,  §  3.)    Application  of  appropria- 
tions; contracts. 

It  shall  be  the  duty  of  the  Secretary  of  War  to  apply  the  money 
herein  and  hereafter  appropriated  for  improvements  of  rivers  and 
harbors,  other  than  surveys,  estimates  and  gaugings,  in  carrying 
on  the  various  works,  by  contract  or  otherwise,  as  may  be  most 
economical  and  advantageous  to  the  Government.  Where  said 
works  are  done  by  contract,  such  contract  shall  be  made  after  suffi- 
cient public  advertisement  for  proposals,  in  such  manner  and  form 
as  the  Secretary  of  War  shall  prescribe;  and  such  contracts  shall 
be  made  with  the  lowest  responsible  bidders,  accompanied  by  such 
securities  as  the  Secretary  of  War  shall  require,  conditioned  for  the 
faithful  prosecution  and  completion  of  the  work  according  to  such 
contract.     (25  Stat.  423.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1888, 
cited  above,  section  1  of  which  made  appropriations  for  the  purposes  described 
in  this  section. 

This  section  was  not  to  be  construed  so  as  to  prohibit  the  cumulation  of 
two  or  more  works  of  river  and  harbor  improvement  in  the  same  proposal 
and  contract,  when  the  works  are  situated  in  the  same  region,  and  are  of  the 
same  character,  by  Act  Sept.  19,  1890,  c.  907,  |  2,  post,  §  9884. 

Provisions  for  carrying  on  works  of  improvement  by  contract  or  otherwise 
were  made  by  Act  March  2,  1907,  c.  2509,  §  1,  and  Act  July  25,  1912,  c. 
253,  {  1>  Post,  §|  9885,  9886. 

Notes  of  Decisions 


L    Statutory    authority    to    making    im- 
provements. 

3.  Expenditure    of    appropriations. 

8.    Bids,     withdrawal     before     acceptance 
and   effect   thereof. 

4.  Contracts,   construction   of  in   general. 

5.    "Legal     representatives,"     mean- 
ing of. 

6.    Right   of  contractors   to   compen- 
sation. 

7.   Liabilities     of     defaulting     con- 
tractors. 

8.    Liabilities   for   torts. 

9.    Assignments    of   contracts. 

10.    Hours   of   labor   on   river   and   harbor 
improvements. 

1.  Statutory  authority  to  make  Im- 
provements.—An  act  of  congress  mak- 
ing an  appropriation  for  a  specific  im- 
provement of  a  navigable  stream  is 
sufficient  authority  to* the  secretary  of 
war  to  make  the  improvement  Green- 
leaf  Johnson  Lumber  Co.  v.  U.  S.  (0. 
C.  1913)  204  Fed.  489. 

This  section  does  not  modify  R.  S. 
§  3744,  post,  §  6983,  to  the  extent  of 
dispensing  with  the  formal  execution 
of  such  contracts  as  a  prerequisite  to 
their  legality  and  binding  effect  after 
the  acceptance  of  proposals.  U.  S.  v. 
Lamont  (1894)  2  App.  D.  O.  532. 

2.  Expenditure    of    appropriations.— 

See    §§   9887,    9888,    post,    and    notes 
thereunder. 
In  expending  the  appropriation  in  the 
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act  of  March  2,  1889  (25  Stat  963), 
"for  repairs  to  draw  pier  of  the  Rock 
Island  Bridge,"  the  Secretary  of  War  is 
not  required  to  use  all  of  the  money 
appropriated  or  more  than  is  neces- 
sary to  do  the  work  properly,  bearing 
in  mind  that  temporary  repairs  are  not 
always  most  economical  or  expedient 
In  case  of  doubt  as  to  the  necessity  of 
any  expenditure,  due  weight  should  be 
given  to  the  judgment  of  the  lawmaking 
power  as  expressed  in  the  appropria- 
tion. Refusal  of  the  Chicago,  Rock 
Island  &  Pacific  Railroad  Company  to 
contribute  to  the  expense  incurred  any 
sum  in  excess  of  one -half  of  what 
would  be  necessary  to  place  the  exist- 
ing pier  in  as  nearly  as  practicable  the 
condition  it  was  in  when  the  bridge  was 
completed,  does  not  relieve  the  Secre- 
tary of  War  of  his  duty  to  make  the 
repairs  directed.  (1889)  19  Op.  Atty. 
Gen.  375. 

The  Secretary  of  War  is  authorized 
under  the  river  and  harbor  act  of  Sep- 
tember 19,  1890  (26  Stat  426,  448),  to 
draw  his  warrant  in  favor  of  the  city  of 
Galena,  HI.,  in  payment  for  the  im- 
provement of  the  Galena  river  contem- 
plated by  that  act,  notwithstanding  the 
fact  that  the  certificate  of  such  work  is 
signed  by  the  surveyor  of  customs  for 
that  port,  .instead  of  the  collector  of 
the  port,  as  directed  by  that  act,  it  ap- 
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pearing  that  there  is  no  collector  of  the 
port  at  Galena,  and  that  all  the  duties 
of  that  office  are  imposed  upon  the  sur- 
reyor  of  customs.  (1894)  20  Op.  Atty. 
Gen.  700. 

Under  section  5  of  the  river  and 
harbor  act  of  June  3,  1896  (29  Stat 
235),  which  limits  the  amount  that  the 
Secretary  of  War  can  obligate  the  gov- 
ernment for  in  any  fiscal  year  to  $400,- 
000,  the  contractor  may  perform  in  one 
year  the  work  which  the  contract  al- 
lows him  three  years  to  perform  and, 
though  he  may  thus  earn  a  larger  sum 
than  the  amount  stated,  he  may  not  re- 
ceive full  payment  therefor  under  three 
years.  The  section  is  not  limited  in 
its  application  to  cases  in  which  the  to- 
tal amount  authorized  to  be  expended 
is  more  than  $400,000.  (1896)  21  Op. 
Atty.  Gen.  379. 

The  provisions  in  the  river  and  har- 
bor act  of  June  3,  1896,  that  contracts 
"may  be"  entered  into  by  the  Secre- 
tary of  War  for  the  completion  of  cer- 
tain improvements,  to  be  paid  for  out 
of  future  appropriations!  are  not  man- 
datory but  discretionary.  (1896)  21 
Op.  Atty.  Gen.  420. 

The  Secretary  of  War  is  authorized 
to  award  a  contract  for  the  construc- 
tion of  a  breakwater  at  San  Pedro,  Cal., 
in  accordance  with  the  recommenda- 
tion and  the  plans  and  specifications 
adopted  by  the  board  of  engineers  ap- 
pointed under  the  provisions  of  that 
portion  of  the  river  and  harbor  act  of 
June  3,  1896  (29  Stat  213),  which  pro- 
vides for  a  deep-water  harbor  for  com- 
merce and  refuge  at  Port  Los  Angeles 
or  San  Pedro,  Cal.,  the  location  of  the 
harbor  to  be  determined  by  the  board. 
The  project  reported  by  the  board  is  a 
breakwater  which  fulfills  the  provisions 
of  the  law  and  will  make  a  harbor  for 
commerce  and  of  refuge  within  the 
meaning  of  the  statute.  It  was  not  the 
intention  of  congress  that  out  of  the 
appropriation  made  the  harbor  should 
be  equipped  with  piers,  jetties,,  and 
channels  necessary  for  the  highest  con- 
dition of  usefulness  and  efficiency.  It 
was  the  purpose  of  congress  to  con- 
struct a  deep-water  harbor  in  the  sense 
of  having  a  sufficient  depth  of  water  to 
accommodate  vessels  of  large  draft, 
but  not  necessarily  vessels  of  the  great- 
est draft  now  constructed.  The  Secre- 
tary of  War  is  not  called  upon  to  make 
further  plans,  specifications,  or  esti- 
mates for  other  work  not  included  with- 
in the  plans  and  specifications  adopted 
by  the  court  board.  (1898)  22  Op.  Atty. 
Gen.  138. 

The  requirements  as  to  time,  with 
reference  to  the  improvement  of  the 
onter  bar  of  the  harbor  at  Brunswick, 
6a.,  under  the  river  and  harbor  acts 
of  1894  (28  Stat  342)  and  1896  (29 
Stat  208),  have  been  sufficiently  com- 
plied with  in  respect  to  certificate  and 
payment  of  $100,000,  and  the  certificate 
may  now  be  authorized.  (1898)  22  Op. 
Atty.  Gen.  156. 

There  is  no  authority  for  paying  out 


of  the  appropriation  made  by  Act  March 
3,  1899,  30  Stat  1128,  for  widening  a 
channel  any  ^expenses  for  making  the 
contract,  inspecting  or  superintending 
the  work,  unless  it  be  indirectly  through 
a  provision  in  the  contract  that  these 
expenses  shall  be  paid  by  the  contrac- 
tors and  charged  against  their  com- 
pensation. (1899)  22  Op.  Atty.  Gen. 
489. 

The  Secretary  of  War  has  no  author- 
ity to  use  any  portion  of  the  amount 
appropriated  by  the  river  and  harbor 
act  of  March  3,  1899  (30  Stat  1147), 
for  improvement  of  the  Missouri  river 
above  Sioux  City,  for  improvements  at 
or  in  front  of  that  city.  (1899)  22  Op. 
Atty.  Gen.  519. 

The  Secretary  of  War  has  discretion- 
ary authority,  under  the  act  of  June  3, 
1896  (29  Stat.  213),  and  subsequent 
acts,  making  appropriations  for  the 
construction  of  a  tidal  canal  in  Oakland 
Harbor,  California,  to  suspend  the 
work  on  such  improvement  when  the 
suspension  will  best  inure  to  its  ulti- 
mate completion,  but  he  would  not  be 
justified  in  suspending  the  work  if  the 
only  purpose  was  to  delay  its  comple- 
tion with  the  intention  of  abandoning 
it  A  mere  doubt  as  to  the  wisdom  of 
carrying  out  a  public  work  authorised 
by  congress  does  not  justify  its  sus- 
pension and  a  refusal  to  complete  it 
Until  such  act  is  repealed  it  must  be 
assumed  to  be  the  deliberate  and  con- 
tinuing expression  of  the  will  of  con- 
gress, and  respected  as  such.  (1901) 
23  Op.  Atty.  Gen.  504. 

See,  also,  (1886)  18  Op.  Atty.  Gen. 
481. 

3.  Bids,  withdrawal  before  accept- 
ance, and  effect  thereof.— A  bidder  may, 
before  acceptance  of.  his  bid,  withdraw 
it,  and  when  he  does  so  neither  he  nor 
the  sureties  on  the  guaranty  accom- 
panying it  are  liable;  but  the  other 
bidders  are  not  released,  and  the  con- 
tract may  be  let  to  the  lowest  bidder. 
(1877)  15  Op.  Atty.  Gen.  649. 

4.  Contracts,  construction  of  In  gen- 
eral.— Contractors  required  to  erect 
and  maintain  at  their  own  expense  a 
stake  light  at  the  end  of  the  new 
structure  while  the  work  was  in  prog- 
ress, in  accordance  with  the  instruc- 
tions of  the  engineer  officer  in  charge, 
or  his  agent,  and  also  such  other  lights 
as  the  engineer  might  direct,  must  not 
only  maintain  lanterns  in  the  requir- 
ed positions,  but  also  see  that  they 
were  kept  trimmed  and  brightly  burn- 
ing during  the  hours  of  darkness,  and 
they  are  liable  for  injury  to  a  vessel 
stranded  on  the  new  construction  by 
reason  of  the  extinguishment  by  the 
wind  of  the  stake  light,  where  they  had 
knowledge  that  it  was  liable  to  be  so 
extinguished,  and  had  been  a  number 
of  times  previously.  Reasonable  care 
and  vigilance  required  the  contractors 
to  guard  against  the  probable  conse- 
quences of  the  extinguishment  of  the 
light  or  its  failure  to   burn  at  night, 
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and,  if  it  was  impracticable  to  properly 
relight  the  lantern  whenever  the  light 
was  blown  out  in  a  storm  or  high  wind, 
they  should,  in  view  of  the  great  dan- 
ger to  navigation  resulting  from  dark- 
ness at  that  point,  either  have  erected 
an  electric  light  which  could  have  been 
operated  from  the  shore,  or  made  such 
disposition  of  their  floating  plant  as  to 
warn  vessels  away  from  the  new 
breakwater.  The  extinguishment  of 
the  stake  light  by  the  wind  due  to 
its  improper  adjustment  cannot  be  at- 
tributed to  the  act  of  God  or  vis  ma- 
jor, so  as  to  relieve  the  contractors 
from  liability,  being  something  which 
might  reasonably  have  been  anticipat- 
ed, and  could  have  been  guarded 
against  in  the  exercise  of  reasonable 
care  and  vigilance.  The  provision  re- 
quiring the  contractors  to  maintain 
such  other  lights  as  the  engineer 
should  direct  did  not  necessarily  meas- 
ure their  obligations  to  third  persons 
to  whom  they  owed  the  duty  of  main- 
taining such  lights  as  were  necessary 
or  proper  in  view  of  the  *  dangerous 
character  of  the  structure,  whether  di- 
rected by  the  engineer  or  not.  Harri- 
son v.  Hughes  (1903)  125  Fed.  860,  60 
C.  O.  A.  442,  affirming  decree  (D.  C. 
1901)  110  Fed.  545,  and  writ  of  cer- 
tiorari denied  Hughes  v.  Harrison 
(1908)  24  Sup.  Ct  846,  191  U.  S.  575, 
48  L.  Ed.  308. 


5.  —  "Legal  representatives," 
meaning  ef.— "Legal  representatives," 
in  the  act  of  1896  (27  Stat  208),  re- 
fers to  those  who  may  be  charged  with 
the  administration  of  the  contractor's 
estate,  or  as  equivalent  to  the  "as- 
signs" of  the  contract  as  an  integral 
thing.     (1898)  22  Op.  Atty.  Gen.  156. 

6. Right  of  contractors  to  com- 
pensation.—Where  plaintiff  contracted 
to  do  harbor  excavation  at  a  specified 
price  per  cubic  yard,  and  was  directed 
to  make  excavations  at  a  certain  place 
by  a  government  inspector,  it  was  no 
defense  to  its  right  to  recover  therefor 
under  the  contract  that  the  fill  making 
the  excavation  necessary  was  not  a 
natural  one,  but  was  occasioned  by  the 
negligence  of  the  city.  San  Francisco 
Bridge  Co.  v.  U.  S.  (D.  C.  1913)  209 
Fed.  135. 

7. Liabilities  of  defaulting  con- 
tractors.— The  obligations  of  a  contract 
for  a  public  work,  so  far  as  applicable 
to  a  case  of  the  contractor's  default, 
including  the  right  reserved  to  the  gov- 


ernment to  secure  some  one  else  to 
complete  the  work,  and  charge  the 
original  contractor  with  the  reasonable 
difference  in  cost,  remained  in  force 
after  the  government,  exercising  its 
option,  declared^  the  contract  null  and 
void  for  the  contractor's  failure  to  per- 
form, without  prejudice  to  its  right  to 
recover  for  defaults  therein  or  viola- 
tions thereof.  The  right  of  the  gov- 
ernzrfent  under  a  contract  for  a  public 
work  to  charge  the  contractor  with  the 
reasonable  difference  in  cost  in  case  of 
a  reletting  after  his  default  is  not  de- 
feated because  this  second  contract 
does  not  appear  to  have  completed  the 
work  intended  to  be  accomplished  by 
the  first,  where  the  work  done  under 
the  new  contract  was  work  which  the 
first  contractor  had  agreed  to  perform. 
U.  S.  v.  McMullen  (1912)  32  Sup.  Ct. 
128,  131,  222  U.  S.  460,  56  L.  Ed.  269, 
reversing  judgment  McMullen  v.  U.  S. 
(1909)  167  Fed.  460,  93  C.  C.  A.  96. 

8. Liabilities      for     torts.— One 

blasting  in  a  harbor,  in  performance  of 
a  contract  with  the  United  States,  is 
not  liable  for  injuries  to  a  house  by  the 
vibration  of  the  earth  and  pulsation  of 
the  air,  unless  he  is  negligent  Benner 
v.  Atlantic  Dredging  Co.  (1892)  134 
N.  Y.  156,  31  N.  B.  328,  30  Am.  St 
Rep.  649,  17  L.  R.  A.  220. 

9. Assignments    of   contracts.— 

Where  there  is  a  question  as  to  the 
assignment  of  a  contract,  all  parties 
may  execute  an  agreement  in  the  na- 
ture of  a  trust  to  embody  a  release  to 
the  United  States  as  to  a  present  pay- 
ment and  an  agreement  to  release  as 
to  future  payments,  and  providing  for 
payment  to  a  trustee  for  disburse- 
ment As  regards  the  government  and 
the  payment  referred  to,  there  is  but 
one  valid  claim— that  of  the  contractor. 
(1898)  22  Op.  Atty.  Gen.  156. 

10.  Hours  of  labor  on  river  and  har- 
bor   Improvements.— Eight-Hour    Law 

(sections  8918-8922,  ante),  as  origi- 
nally enacted,  applies  to  the  jetty  work 
at  the  mouth  of  the  Columbia  river, 
which  is  being  conducted  directly  by 
the  government,  and  those  employed 
upon  that  work,  who  come  fairly  with- 
in the  meaning  of  the  words  "labor- 
ers and  mechanics,"  should  be  restrict- 
ed to  eight  hours  of  effective  labor 
in  any  one  calendar  day,  irrespective 
of  enforced  idleness  on  other  days, 
except  in  case  of  a  sudden  emergency 
requiring  prompt  action.  (1907)  26 
Op.  Atty.  Gen.  27a 


§  9884.  (Act  Sept.  19,  1890,  c.  907,  §  2.)  Contracts  for  river  and 
harbor  improvements. 
Nothing  contained  in  section  thirty-seven  hundred  and  seven- 
teen of  the  Revised  Statutes  of  the  United  States,  nor  in  section 
three  of  the  river  and  harbor  act  of  August  eleventh,  eighteen  hun- 
dred and  eighty-eight,  shall  be  so  construed  as  to  prohibit  or  prevent 
the  cumulation  of  two  or  more  works  of  river  and  harbor  improve- 
ment in  the  same  proposal  and  contract,  where  such  works  are  sit- 
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uated  in  the  same  region  and  of  the  same  kind  or  character.     (26 
Stat.  452.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1890, 
cited  above. 

R.  S.  |  3717,  mentioned  in  this  section,  providing  that  when  the  Secretary 
of  War  invited  proposals  for  any  works,  or  labor  or  material  for  any  works, 
there  should  be  separate  proposals  and  separate  contracts  for  each  work  and 
for  each  class  of  material  or  labor  for  each  work,  is  set  forth  ante,  §  6858. 

Act  Aug.  11,  1888,  c.  860,  §  3,  also  mentioned  in  this  section,  providing  that, 
when  works  were  to  be  done  by  contract,  the  contract  should  be  made  after 
advertisement  for  proposals  to  the  lowest  bidder,  is  set  forth  ante,  §  9883. 

In  all  contracts  for  material  for  any  public  improvement  the  Secretary  of 
War  was  required  to  give  preference  to  American  materials,  by  Act  March  3, 
1875,  c.  133,  §  2,  ante,  |  6859. 

Recent  rivers  and  harbors  appropriation  acts,  under  paragraphs  making  ap- 
propriations for  certain  specified  improvements,  contained  provisions  author- 
izing the  Secretary  of  War  to  enter  into  contracts  for  such  materials  and 
work  as  might  be  necessary  to  prosecute  the  projects,  to  be  paid  for  as  appro- 
priations might  from  time  to  time  be  made  by  law,  not  to  exceed  in  the  aggre- 
gate a  certain  specified  sum,  exclusive  of  the  amounts  already  appropriated 
for  such  projects,  with  a  further  proviso  that  such  authorizations  should  not 
be  construed  as  adopting  such  projects  beyond  the  work  to  the  extent  and  in 
the  manner  specified.  These  provisions  were  repeated  by  the  rivers  and  harbors 
appropriation  act  of  July  27,  1916,  c.  260,  39  Stat.  392. 

Cited     without    definite    application,      604,  206  U.  S.  246,  51  L.  Ed.  1047,  11 
Ellis  y.  U.  S.  (1907)  27  Sup.  Ct.  600,       Ann.  Gas.  589  (dissenting  opinion). 

§  9885.  (Act  March  2,  1907,  c.  2509,  §  1.)     Works  of  improvement 
of  rivers  and  harbors  to  be  carried  on  by  contract  or  otherwise. 

All  works  of  improvement  heretofore  or  herein  authorized  to  be  pros- 
ecuted or  completed  under  contracts  may,  in  the  discretion  of  the  Secre- 
tary of  War,  be  carried  on  by  contract  or  otherwise,  as  may  be  most 
economical  or  advantageous  to  the  United  States.     (34  Stat.  1110.) 

This  was  a  provision  of  the  rivers  and  harbors  appropriation  act  of  1907, 
cited  above. 

Notes  of  Decisions 


Discretion  of  secretary  of  war.— The 
secretary  of  war  is  not  required  by  the 
act  of  March  3,  1896,  providing  that 
contracts  may  be  entered  into  by  him 
for  the  completion  of  improvements 
named,  to  make  such  contracts,  but 
he  may  decline  to  do  so  in  all  cases 
where  be  is  convinced  the  public  inter- 
est would  not  be  subserved  by  making 
them.    (1896)  21  Op.  Atty.  Gen.  420. 

While  "may"  in  any  statute  is  ordi- 
narily to  be  construed  as  "shall"  or 
"must"  when  public  rights  or  interests 
are  concerned,  yet  the  construction  de- 
pends upon  the  context  of  the  statute, 
the  test  being  the  intent  of  the  legis- 


lature. (1902)  24  Op.  Atty.  Gen.  594. 
The  authority  conferred  on  him  by 
the  river  and  harbor  act  of  June  13, 
1902  (32  Stat.  371),  to  prosecute  or 
complete,  "by  contract  or  otherwise," 
all  river  and  harbor  improvements 
which  theretofore  or  therein  were  au- 
thorized to  be  constructed  or  completed 
under  contract,  vested  in  him  the  power 
to  construct  the  dredge  now  nearing 
completion,  for  use  on  Lake  Michigan, 
and  to  pay  the  cost  of  the  same  by  al- 
lotment from  the  sums  appropriated  for 
the  improvement  of  the  various  harbors 
of  that  lake.  (1904)  25  Op.  Atty.  Gen. 
145. 


§  9886.  (Act  July  25,  1912,  c.  253,  §  1.)  Works  of  improvements 
of  rivers  and  harbors  to  be  carried  on  by  contract  or  otherwise. 
All  works  of  improvement  herein  or  hereafter  authorized  to  be 
prosecuted  or  completed  under  contracts  may,  in  the  discretion  of 
the  Secretary  of  War,  be  carried  on  by  contract  or  otherwise,  as 
may  be  most  economical  or  advantageous  to  the  United  States. 
(37  Stat.  222.) 

This  was  a  provision  of  the  rivers  and  harbors  appropriation  act  of  1912, 
cited  above. 

A  previous  provision  in  the  same  language  was  made  by  Act  Feb.  27,  1911, 
c.  166,  §  1,  36  Stat.  952. 

§  9887.  (Act  March  2,  1907,  c.  2509,  §  1.)     Appropriations  for  com- 
pletion of  works,  if  insufficient  therefor,  applicable  to  prosecu- 
tion of  work. 
In  all  cases  in  which  appropriations  or  authorizations  have  hereto- 
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fore  been  made,  or  are  herein  made,  for  the  completion  of  river  and 

harbor  works,  and  the  amounts  appropriated  or  authorized  shall  prove 

insufficient  for  completion,  the  Secretary  of  War  may,  in  his  discretion, 

on  the  recommendation  of  the  Chief  of  Engineers,  apply  such  amounts 

appropriated  or  authorized  for  the  prosecution  of  such  work.     (34 

Stat  1111.) 

This  was  a  provision  of  section  1  of  the  rivers  and  harbors  appropriation 
act  of  1907,  cited  above. 

Notes  of  Derisions 


Expenditure  of  appropriation.— See  § 
883,  ante,  and  §  9888,  post,  and  notes 
thereunder. 

Under  section  5  of  the  river  and  har- 
bor act  of  June  3,  1896  (29  Stat  235), 
which  limits  the  amount  that  the  Sec- 
retary of  War  can  obligate  the  govern- 
ment for  in  any  fiscal  year  to  $400,000, 
the  contractor  may  perform  in  one  year 
the  work  for  which  the  contract  allows 
him  three  years  to  perform,  and  al- 
though he  may  thus  earn  a  larger  sum 


than  the  amount  Btated  he  may  not  re- 
ceive full  payment  therefor  under  three 
years.  Where  the  total  amount  author- 
ized to  be  expended  is  less  than  $400,- 
000,  contractors  may  be  allowed  to  earn 
the  amounts  authorized  to  be  expended 
in  advance  of  the  appropriation  by  con- 
gress for  such  work.  Appropriation 
may  be  expended  in  the  prosecution  of 
work,  notwithstanding  the  total  cost 
may  exceed  the  appropriation.  (1911) 
29  Op.  Atty.  Gen.  236. 


§  9888.  (Act  July  25,  1912,  c.  253,  §  8.)     Combination  of  two  or 
more  works  m  one  contract;  application  of  appropriations,  in- 
sufficient for  completion,  to  prosecution  of  work. 
Whenever  the  appropriations  made  by  Congress  for  river  and 
harbor  works  can  be  more  advantageously  expended  by  combining 
in  one  contract  two  or  more  works,  such  combinations  shall  be 
made.    And  whenever  the  appropriations  made,  or  authorized  to 
be  made,  for  the  completion  of  any  river  and  harbor  work  shall 
prove  insufficient  therefor,  the  Secretary  of  War  may,  in  his  dis- 
cretion, on  the  recommendation  of  the  Chief  of  Engineers,  apply 
the  funds  so  appropriated  or  authorized  to  the  prosecution  of  such 
work.     (37  Stat.  233.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1912, 
cited  above. 

This  section  superseded  Act  June  25,  1910,  c.  382,  §  2,  36  Stat.  668,  which 
authorized  combinations  in  one  contract  of  two  or  more  works  and  the  ap- 
plication of  insufficient  appropriations  to  the  prosecution  of  such  works. 

Previous  provisions  relating  to  the  cumulation  of  two  or  more  works  of 
river  and  harbor  improvement  in  the  same  contract  were  made  by  Act  Sept. 
19,  1890,  c.  907,  §  2,  ante,  §  9884. 

Notes  of  Decisions 

Expenditure     of    appropriation.— See  pended  in  the  prosecution  of  the  work, 

§§  9883,  9887,  ante,  and  notes  there-  notwithstanding  the  total  cost  may  ex- 

under.  ceed  the  amount  of  the  appropriation. 

Appropriation  authorized  may  be  ex-  (1911)  29  Op.  Atty.  Gen.  236. 

§  9889.  (Act  March  4,  1915,  c.  142,  §  3.)  Application  of  appro- 
priations where  separate  works  or  items  consolidated. 
Where  separate  works  or  items  are  consolidated  in  this  or  sub- 
sequent river  and  harbor  Acts  and  an  aggregate  amount  is  appro- 
priated therefor,  any  balances  remaining  to  the  credit  of  the  sep- 
arate works  or  items  may  be  transferred  to  the  credit  of  the  cor- 
responding aggregate  amounts  appropriated  for  the  consolidated 
items,  and  the  amounts  appropriated  or  transferred  shall,  unless 
otherwise  expressed,  be  expended  in  securing  maintenance  and  im- 
provement according  to  the  respective  projects  adopted  by  Con- 
gress, after  giving  due  regard  to  the  respective  needs  of  traffic.  The 
allotments  to  the  respective  works  consolidated  shall  be  made  by 
the  Secretary  of  War  upon  recommendations  by  the  Chief  of  Engi- 
neers. In  case  such  works  or  items  are  consolidated  and  separate 
amounts  are  given  with  each  project,  the  amounts  so  named  shall  be 
expended  upon  such  separate  projects  unless,  in  the  discretion  of  the 

(12176) 


Ch.B) 


RIVER8,  HARBORS,  AND  CANALS 


§  9891 


Secretary  of  War,  another  allotment  or  division  should  be  made  of 
the  same.  Any  balances  remaining  to  the  credit  of  the  consolidated 
items  shall  be  carried  to  the  credit  of  the  respective  aggregate 
amounts  appropriated  for  the  consolidated  items.    (38  Stat.  1052.) 

This  section  was  a  part  of  the  rivers  and  harbors  appropriation  act  of  19X5, 
cited  above. 

This  section  superseded  Act  March  4,  1913,  c.  144,  {  7,  37  Stat.  827,  which 
read  as  foUows: 

"Where  separate  works  or  items  are  consolidated  in  this  or  subsequent  river 
and  harbor  Acts  and  an  aggregate  amount  is  appropriated  therefor  the  amounts 
appropriated  shall,  unless  otherwise  expressed,  be  expended  in  securing  main- 
tenance and  improvement  according  to  the  respective  projects  adopted  by  Con- 
gress, after  giving  due  regard  to  the  respective  needs  of  traffic.  The  allotments 
to  the  respective  works  consolidated  shall  be  made  by  the  Secretary  of  War 
upon  recommendations  by  the  Chief  of  Engineers.  In  case  such  works  or  items 
are  consolidated  and  separate  amounts  are  given  with  each  project,  the 
amounts  so  named  shall  be  expended  upon  such  separate  projects  unless,  in 
the  discretion  of  the  Secretary  of  .War,  another  allotment  or  division  should 
be  made  of  the  same.  Any  balances  remaining  to  the  credit  of  the  consolidat- 
ed items  shall  be  carried  to  the  credit  of  the  respective  aggregate  amounts  ap- 
propriated for  the  consolidated  items." 

§  9890.  (Act  July  13,  1892,  c.  158,  §  5.)    Expenditure  of  appropria- 
tions for  river  and  harbor  improvements  for  dredging  within 
harbor  lines  prohibited. 
No  money  appropriated  for  the  improvement  of  rivers  and  har- 
bors in  this  act  or  hereafter,  shall  be  expended  for  dredging  inside 
of  harbor  lines  duly  established.     (27  Stat.  111.) 

This  was  a  section  of  the  rivers  and  harbors  appropriation  act  of  1892, 
cited  above. 

The  establishing  of  harbor  lines  was  authorized  by  Act  March  8,  1899,  c. 
425,  |  11,  post,  |  9912. 

Notes  of  Decisions 


Expenditure  of  appropriations  under 
local  acts.— The  act  of  June  3,  1896  (29 
Stat.  202,  228),  authorizing,  the  Secre- 
tary of  War  to  contract  for  the  im- 
provement of  the  Chicago  river,  "as  far 


as  may  be  permitted  by  existing  docks 
and  wharves,"  confines  the  improve- 
ments within  existing  docks  and 
wharves.    (1897)  21  Op.  Atty.  Gen.  471. 


§  9891.  (Act  March  2,  1907,  c.  2509,  §  5.)     Hiring  of  dredging 
plants. 

Whenever  it  shall  become,  in  the  opinion  of  the  Secretary  of  War, 
necessary  or  desirable  to  hire  a  dredging  plant  or  plants  for  the  per- 
formance of  any  of  the  public  work  carried  on  under  his  direction  the 
said  Secretary  may,  in  his  discretion,  agree  for  the  same,  either  in  the 
manner  now  customary  or  on  the  basis  of  an  equitable  reimbursement 
for  deterioration  of  plant  when  in  use  by  the  Government,  and  a  reason- 
able percentage  of  the  total  cost  of  the  work.     (34  Stat.  1119.) 

This  was  a  provision  of  section  5  of  the  rivers  and  harbors  appropriation 
act  of  1888,  cited  above. 

Notes  of  Decisions 


Building    er    hiring    dredges.  — The 

words  "is  authorized"  in  the  river  and 
harbor  act  of  June  13,  1902  (32  Stat. 
842),  which  confers  on  the  Secretary 
of  War  the  power  to  purchase  or  build 
a  dredge  for  use  in  harbor  improvement 
and  maintenance  in  Lake  Erie,  while 
equivalent  to  the  word  "may,"  are  used 
in  a  mandatory  sense  and  are  binding 
upon  the  executive  whose  duty  it  is  to 
carry  them  into  effect.  (1902)  24  Op. 
Atty.  Gen.  594. 
That  congress  has  in  other  instances 

10  U.S.Comp.'16-762 


made  specific  appropriations  for  dredg- 
ing plants,  cannot  be  beld  to  limit  the 
meaning  of  the  words  "by  contract  or 
otherwise,"  in  Act  June  13,  1902,  by 
restricting  the  secretary  to  the  hiring 
of  a  dredge  as  the  only  alternative  of  a 
contract,  nor  to  forbid  that  officer  from 
using  such  dredge  on  improvements 
other  than  those  authorized  by  appro- 
priations from  which  the  moneys  for  its 
construction  have  been  taken.  (1904) 
25  Op.  Atty.  Gen.  145. 
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§  9892.  (Act  Aug.  11,  1888,  c.  860,  §  11.)  Construction  of  fish- 
ways. 

Whenever  the  improvements  provided  for  by  this  act,  or  those 
which  have  heretofore  been  prosecuted  by  the  United  States,  or 
may  hereafter  be  undertaken,  shall  be  found  to  operate  (whether 
by  lock  and  dam  or  otherwise),  as  obstructions  to  the  passage  of  fish, 
the  Secretary  of  War  may,  in  his  discretion,  direct  and  cause  to  be 
constructed  practical  and  sufficient  fish-ways,  to  be  paid  for  out  of 
the  general  appropriations  for  the  streams  on  which  such  fish-ways 
may  be  constructed.     (25  Stat.  425.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1888, 
cited  above,  which,  in  section  1  thereof,  made  appropriations  for  purposes 
described  therein. 

General  provisions  regulating  the  construction  of  dams  over  navigable  wa- 
ters were  made  by  the  Dam  Act  of  June  21,  1906,  c.  3508,  amended  by  Act 
June  23,  1910,  c.  360,  post,  §|  9976-9983,  chapter  F. 

§  9893.  (Act  Aug.  11,  1888,  c.  860,  §  1.)  Mississippi  River;  regu- 
lations of  use,  etc.,  of  reservoirs  at  headwaters;  punishment 
for  violation ;  gaugings  during  operation  of  reservoirs. 

For  continuing  operations  upon  the  reservoirs  at  the  headwaters  of 
the  Mississippi  River,  *  *  And  it  shall  be  the  duty  of  the  Secre- 
tary of  War  to  prescribe  such  rules  and  regulations  in  respect  to  the 
use  and  administration  of  said  reservoirs  as  in  his  judgment  the  pub- 
lic interest  and  necessity  may  require;  which  rules  and  regulations 
shall  be  posted  in  some  conspicuous  place  or  places  for  the  information 
of  the  public.  And  any  person  knowingly  and  willfully  violating  such 
rules  and  regulations  shall  be  liable  to  a  fine  not  exceeding  five  hun- 
dred dollars,  or  imprisonment,  not  exceeding  six  months,  the  same  to 
be  enforced  by  prosecution  in  any  district  court  of  the  United  States 
within  whose  territorial  jurisdiction  such  offense  may  have  been  com- 
mitted. And  the  Secretary  of  War  shall  cause  such  gaugings  to  be 
made  at  or  near  Saint  Paul  during  the  annual  operation  of  said  reser- 
voirs as  shall  determine  accurately  the  discharge  at  that  point,  the  cost 
of  same  to  be  paid  out  of  the  annual  appropriation  fpr  gauging  the 
waters  of  the  Mississippi  River  and  its  tributaries.     (25  Stat.  419.) 

These  were  provisions  of  section  1  of  the  river  and  harbor  appropriation  act 
of  1888,  cited  above. 

Provisions  for  water  gauges  on  the  Mississippi  River  and  tributaries  were 
made  by  R.  S.  §  5252,  ante,  {  9856,  and  by  section  6  of  this  act,  as  amended 
by  Act  June  13,  1902,  c.  1079,  §  9,  ante,  |  9857. 

§  9894.  (Act  Aug.  11,  1888,  c.  860,  §  4.)  South  Pass  of  Mississippi 
River;   examinations  and  surveys;    expenditures. 

For  the  purpose  of  securing  the  uninterrupted  examinations 
and  surveys  at  the  South  Pass  of  the  Mississippi  River,  as  provided 
for  in  the  Act  of  March  third,  eighteen  hundred  and  seventy-five, 
the  Secretary  of  War,  upon  the  application  of  the  Chief  of  En- 
gineers, is  hereby  authorized  to  draw  his  warrant  or  requisition  from 
time  to  time  upon  the  Secretary  of  the  Treasury  for  such  sums  as 
may  be  necessary  to  do  such  work,  not  to  exceed  in  the  aggregate  for 
each  year  the  amount  appropriated  in  this  act  for  such  purpose :  Pro- 
vided, however,  That  an  itemized  statement  of  said  expenditures  shall 
accompany  the  Annual  Report  of  the  Chief  of  Engineers.  (25 
Stat.  424.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1888, 
cited  above. 

§  9895.  (A<:t  Aug.  11,  1888,  c.  860,  §  7.)  Mississippi  River;  oper- 
ation of  snag-boats,  etc. ;  expenditures. 
For  the  purpose  of  securing  the  uninterrupted  work  of  operating 
snag-boats  on  the  Upper  Mississippi  River,  and  of  removing  snags, 
wrecks,  and  other  obstructions  in  the  Mississippi  River,  the  Secre- 
tary of  War,  upon  the  application  of  the  Chief  of  Engineers,  is 
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hereby  authorized  to  draw  his  warrant  or  requisition  from  time  to 
time  upon  the  Secretary  of  the  Treasury  for  such  sums  as  may  be 
necessary  to  do  such  work,  not  to  exceed  in  the  aggregate  for  each 
year  the  amounts  appropriated  in  this  act  for  such  purposes:  Pro- 
vided, howev.er,  That  an  itemized  statement  of  said  expenses  shall  ac- 
company the  annual  report  of  the  Chief  of  Engineers.  (25  Stat. 
424.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1888, 
cited  above. 

Act  March  3,  1875,  c.  134,  mentioned  in  this  section,  provided  in  sections  4, 
etc.,  18  Stat.  463-466,  for  a  contract  with  James  B.  Eads  and  others  to  con- 
struct jetties,  etc.,  to  maintain  the  channel  at  the  South  Pass. 

The  provisions  of  said  act  and  of  this  act  with  regard  to  examinations  and 
surveys  at  the  South  Pass  remained  in  force  notwithstanding  the  termination 
of  said  contract,  by  a  provision  of  Act  June  13,  1902,  c.  1079,  §  1,  32  Stat.  340. 

§  9896.  (Act  June  6,  1900,  c  790,  §  3.)  South  Pass  of  Mississippi 
River;  maintenance  of  channel;  expenditures. 
The  Secretary  of  War  is  hereby  authorized,  in  his  discretion,  to 
terminate  the  contract  heretofore  entered  into  with  the  late  James 
B.  Eads  for  the  maintenance  of  the  channel  through  the  South 
Pass  of  the  Mississippi  River,  *  *  In  case  of  the  termination  of 
said  contract,  by  virtue  of  the  provisions  hereof  or  by  expiration  of 
said  contract  the  Secretary  of  War  is  hereby  directed  to  take  charge 
of  said  channel,  including  the  jetties,  and  all  auxiliary  works  con- 
nected therewith,  and  thereafter  to  maintain  with  the  utmost  efficiency 
said  South  Pass  Channel;  and  for  that  purpose  he  is  authorized  to 
draw  his  warrants  from  time  to  time  on  the  Treasurer  of  the  United 
States,  until  otherwise  provided  for  by  law,  for  such  sums  of  money 
as  may  be  necessary,  not  to  exceed  in  the  aggregate  for  any  one  year 
one  hundred  thousand  dollars.     (31  Stat.  584.) 

These  provisions  were  part  of  section  3  of  an  act  making  provision  for  emer- 
gencies in  river  and  harbor  work,  etc.,  cited  above. 

A  subsequent  provision  for  the  same  purpose,  authorizing  the  use  therefor 
of  Government  dredges,  made  by  Act  June  13,  1902,  c.  1079,  §  1,  is  set  forth 
post,  {  9897. 

Notes  of  Decisions 


Mississippi  river  improvements.— See 
§§  9893-9895,  ante,  and  $  9897,  post 

Under  Act  1875,  c  134,  Act  1878,  c. 
313,  and  Act  1879,  c.  181,  relating  to 
the  improvement  of  South  Pass  of  the 
Mississippi,  a  navigable  depth  of  26 
feet  must  be  maintained  through  the 
shoal  at  the  head  of  the  Pass,  and 
through  the  Pass  itself.  (1881)  17  Op. 
Atty.  Gen.  137. 

"Navigable  depth"  is  a  depth  suffi- 
ciently wide  to  be  navigated  by  vessels 
either  moved  by  sails  or  steam  and  to 
permit  them  to  pass  each  other.  (1894) 
21  Op.  Atty.  Gen.  29. 

If  in  the  judgment  of  the  Secretary 
of  War  justice  either  to  the  government 
or  to  the  contractors  on  the  works  at 
the  South  Pass  channel  of  the  Missis- 
sippi river  requires  him  to  determine 
the  actual  height  of  average  flood  tide 
as  a  datum  of  measurement,  he  has  the 

right  to  determine  Such  height,  and  to 


require  the  expenses  incurred  to  be  pro- 
vided for  by  the  representatives  of 
James  B.  Eads,  the  contractor.  (1896) 
21  Op.  Atty.  Gen.  308. 

The  remote  possibility  that  in  some 
way  and  at  some  time  the  crevasse  in 
Pass  a  Loutre  may  injuriously  affect 
the  channel  in  South  Pass,  cannot  jus- 
tify the  United  States  in  withholding 
final  payment  on  the  contract  for  open- 
ing and  maintaining  said  channel  after 
it  has  been  opened  according  to  con- 
tract and  shall  have  been  maintained 
for  a  period  of  20  years.  The  contrac- 
tor was  under  no  obligation  to  close  the 
crevasse,  unless  it  was  necessary  to 
maintain  the  channel  and  protect  the 
works,  and  the  question  whether  such 
necessity  exists  is  one  of  fact  (1900) 
23  Op.  Atty.  Gen.  143.  See,  also, 
(1896)  21  Op.  Atty.  Gen.  891;  (1896) 
21  Op.  Atty.  Gen.  414. 


§  9897.  (Act  June  13,  1902,  c,  1079,  §  1.)  South  Pass  of  Mfssis- 
sippi  River;  maintenance  of  channel;  use  of  government 
dredges. 

The  Secretary  of  War  is  hereby  directed  to  maintain  the  channel  in 
the  South  Pass  of  the  Mississippi  River  with  the  utmost  efficiency,  and 
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for  that  purpose  the  dredge  boat  Beta,  or  any  other  available  govern- 
ment dredge,  may  be  used.     (32  Stat.  340.) 

This  was  a  provision  of  section  1  of  the  rivers  and  harbors  appropriation 
act  of  1902,  cited  above. 

Further  provisions  of  the  section,  for  the  purchase  of  lands  and  buildings 
on  either  side  of  the  South  Pass,  were  temporary  merely,  and  are  omitted. 

§  9898.  (Act  Sept.  19,  1890,  c.  907,  §  13,  as  amended,  Act  June  3, 
1896,  c.  314,  §  3.)     Ohio  River;   operation  of  snag-boats,  etc.; 
expenditures. 
For  the  purpose  of  securing  the  uninterrupted  work  of  operating 
snag-boats  on  the  Ohio  River  and  removing  snags,  wrecks,  and 
other  obstructions  in  said  river,  the  Secretary  of  War,  upon  the 
application  of  the  Chief  of  Engineers,  is  hereby  authorized  to  draw 
his  warrant  or  requisition  from  time  to  time  upon  the  Secretary  of 
the  Treasury  for  such  sums  as  may;  be  necessary  to  do  such  work, 
not  to  exceed  in  the  aggregate  for  each  year  the  sum  of  fifty 
thousand  dollars :   Provided,  however,  That  an  itemized  statement  of 
said  expenses  shall  accompany  the  annual  report  of  the  Chief  of  En- 
gineers.    (26  Stat.  455.    29  Stat.  234.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1890, 
cited  above. 

The  section,  as  originally  enacted,  limited  the  amount  to  be  drawn  for  the 
work,  by  the  words  "not  to  exceed  in  the  aggregate  for  each  year  the  sum  of 
twenty-five  thousand  dollars."  It  was  amended  by  Act  June  3,  1896,  c.  314, 
{  3,  last  cited  above,  by  inserting  the  words  "fifty  thousand  dollars"  in  lieu 
of  the  words  "twenty-five  thousand  dollars"  therein. 

Cited    without    definite    application,     Ct  181,  195,  183  U.  S.  365,  46  L.  Ed. 
Carter  v.  McClaughry   (1902)   22  Sup.      236. 

§  9899.  (Act  June  25,  1910,  c,  382,  §  4.)     Injuries  by  vessels  en- 
gaged upon  river  and  harbor  work,  by  collision  with  other  ves- 
sel, pier,  etc. ;  examination  by  Chief  of  Engineers,  and  adjust- 
ment of  claims. 
Whenever  any  vessel  belonging  to  or  employed  by  the  United 
States  engaged  upon  river  and  harbor  work  collides  with  and  dam- 
ages another  vessel,  pier,  or  other  legal  structure  belonging  to 
any  person  or  corporation,  the  Chief  of  Engineers  shall  cause  an 
immediate  and  thorough  examination  to  be  made,  and,  if  in  his  judg- 
ment, the  facts  and  circumstances  of  the  collision  are  such  as  to  make 
the  whole  or  any  part  of  the  damage  inflicted  a  proper  charge  against 
the  United  States,  the  Chief  of  Engineers,  subject  to  the  approval  of 
the  Secretary  of  War,  shall  have  authority  to  adjust  and  settle  all 
claims  for  damages  caused  by  such  collision  in  cases  where  the  claim 
for  damage  does  not  exceed  five  hundred  dollars,  and  report  the  same 
to  Congress  for  consideration.     (36  Stat.  676.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1910, 
cited  above. 

Notes  of  Decisions 


Liability  for  injury  caused  by  dredge. 
—A  dredge,  while  working  at  a  place  140 
feet  out  from  Long  Island  City  pier, 
was  moored  to  the  pier  by  two  wire 
cables  stretched  above  the  water,  with 
nothing  to  give  notice  of  their  presence, 
except  the  cables  themselves  and  a  sign 
on  the  dredge  to  "look  out  for  anchor 
cables."  A  New  York  City  fireboat, 
attempting  to  pass  between  the  dredge 
and  pier  in  answering  a  call  to  a  fire, 


did  not  see  the  cables  until  too  late 
to  stop  or  avoid  them,  and  was  injured 
by  running  into  them.  Held,  that  the 
dredge  was  in  fault  for  not  giving  a 
better  warning  of  such  an  unusual  ob- 
struction, and  the  fireboat  was  not 
chargeable  with  contributory  fault  be- 
cause she  was  not  in  the  center  of  the 
river,  as  required  of  all  vessels  by  a 
state  statute.  The  No.  1  (1910)  180 
Fed.  969,  104  O.  O.  A.  125. 


§  9900.  (Act  Feb.  21,  1891,  c.  252,  §  1.)     Shipping  statistics  to  be 
furnished  where  river  and  harbor  improvements  are  carried  on. 
Owners,  agents,  masters,  and  clerks  of  vessels  arriving  at  or  de- 
parting from  localities  where  works  of  river  and  harbor  improve- 
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ment  are  carried  on  shall  furnish,  on  application  of  the  persons  in 
local  charge  of  the  works,  a  comprehensive  statement  of  vessels, 
passengers,  freight,  and  tonnage.     (26  Stat.  766.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act  to 
facilitate  the  collection  of  commercial  statistics  required  by  section  two  of  the 
river  and  harbor  appropriation  acts  of  eighteen  hundred  and  sixty-six  and 
eighteen  hundred  and  sixty-seven." 

The  appropriation  acts  of  June  23,  1866,  c.  138,  |  2,  14  Stat.  73,  and  March 
2, 1867,  c.  144,  §  2,  14  Stat.  421,  referred  to  in  said  title  of  this  act,  required 
the  Secretary  of  War,  in  his  annual  reports  on  the  river  and  harbor  improve- 
ments appropriated  for  in  those  acts,  to  "state  in  what  collection  district  each 
work  is  located,  and  at  or  near  what  port  of  entry,  light-house,  or  fort  ['port' 
in  the  act  of  1867];  what  amount  of  revenue  was  collected  at  the  nearest 
port  of  entry  for  the  last  fiscal  year,  and,  as  far  as  practicable,  what  amount 
of  commerce  and  navigation  would  be  benefited  by  the  completion  of  each  par- 
ticular work."  These  provisions  were  not  included  in  the  Revised  Statutes, 
probably  because  they  were  regarded  as  temporary,  and  limited  to  the  im- 
provements appropriated  for  therein. 

§  9901.  (Act  Feb.  21,  1891,  c.  252,  §  2.)     Failure  to  furnish  statis- 
tics. 

Every  person  or  persons  offending  against  the  provisions  of  this 
act  shall,  for  each  and  every  offense,  be  liable  to  a  fine  of  one  hun- 
dred dollars,  or  imprisonment  not  exceeding  two  months,  to  be  en- 
forced in  any  district  court  in  the  United  States  within  whose  terri- 
torial jurisdiction  such  offense  may  have  been  committed.  (26 
Stat.  766.) 

§  9902.  (Act  July  25,  1912,  c.  253,  §  1.)  Classification  of  freight 
statistics ;  collation  of  ton-mileage. 
In  the  collection  of  statistics  relating  to  traffic,  the  Corps  of  En- 
gineers is  directed  to  adopt  a  uniform  system  of  classification  for 
freight,  and  upon  rivers  or  inland  waterways  to  collate  ton-mileage 
statistics  as  far  as  practicable.    (37  Stat.  201.) 

This  provision  was  part  of  section  1  of  the  rivers  and  harbors  appropria- 
tion act  of  1912,  cited  above. 

§  9902a.  (Act  July  27,  1916,  c.  260,  §  1.)  Experiments  in  transpor- 
tation of  heavy  freights  on  Mississippi  River. 
The  Chief  of  Engineers,  or  such  board  as  the  Secretary  of  War 
may  appoint,  shall,  within  two  years  after  the  passage  of  this  Act, 
make  such  experiments  in  the  transportation  of  heavy  freights 
on  said  Mississippi  River  between  the  mouth  of  the  Ohio  River 
and  Saint  Louis  and  between  Dubuque,  Iowa,  and  Minneapolis, 
Minnesota,  at  all  stages  of  water  in  said  river,  with  the  experi- 
mental tows  and  barges  described  in  House  Document  Numbered 
Eight  hundred  and  fifty-seven,  Sixty-third  Congress,  second  ses- 
sion, as  will  fully  demonstrate  the  economy  or  lack  of  economy 
in  the  transportation  of  such  heavy  freights,  and  particularly  up- 
stream in  parts  of  said  river  in  which  said  improvement  has  been 
completed  or  practically  completed,  and  for  the  making  of  such 
experiments  said  Chief  of  Engineers  or  board  is  hereby  authorized 
to  use  not  to  exceed  $50,000  of  the  unexpended  balance  of  the 
$500,000  appropriated  by  the  Act  of  June  twenty-fifth,  nineteen 
hundred  and  ten,  for  designing  and  constructing  experimental  tow- 
boats  and  barges  and  loading  and  unloading  facilities  for  towing 
and  delivering  supplies  along  the  Mississippi  River  and  its  tribu- 
taries.   (39  Stat.  403.) 

This  was  a  provision  of  section  1  of  the  rivers  and  harbors  appropriation  act 
of  1016,  cited  above. 

Act  Jane  25,  1910,  c.  382,  36  Stat.  659,  mentioned  in  this  section  author- 
ized the  Chief  of  Engineers,  under  the  direction  of  the  Secretary  of  War  to 
design  and  construct  experimental  towage  boats  and  barges  and  loading  and  un- 
loading facilities  for  towing  and  delivering  supplies  along  the  Mississippi 
River  and  tributaries,  and  made  an  appropriation  therefor, 
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§  9903.  (Act  June  13,  1902,  c.  1079,  §  1.)     Navigable  river  improve- 
ments by  private  parties ;  approval  of  plans. 

Any  person  or  persons,  corporations,  municipal  or  private,  who 
desire  to  improve  any  navigable. river,  or  any  part  thereof,  at  their 
or  its  own  expense  and  risk  may  do  so  upon  the  approval  of  the 
plans  and  specifications  of  said  proposed  improvement  by  the  Sec- 
retary of  War  and  Chief  of  Engineers  of  the  Army.  The  plan  of  said 
improvement  must  conform  with  the  general  plan  of  the  Government 
improvements,  must  not  impede  navigation,  and  no  toll  shall  be 
imposed  on  account  thereof,  and  said  improvement  shall  at  all  times 
be  under  the  control  and  supervision  of  the  Secretary  of  War  and 
Chief  of  Engineers.     (32  Stat.  371.) 

These  were  provisions  following  an  appropriation  for  emergencies  in  the 
rivers  and  harbors  appropriation  act  for  1902,  cited  above. 

Authority  was  given  to  the  State  of  New  Jersey,  or,  through  it,  to  any  com- 
mission, individual,  corporation,  or  municipality,  designated  by  the  legislature 
of  the  State  or  by  a  commission  appointed  or  authorized  by  the  legislature,  to 
improve  the  channels  on  the  New  Jersey  seacoast,  etc.,  by  Act  June  30,  1906, 
c.  3923,  post,  §§  9907,  9908. 

The  consent  of  Congress  was  given  to  the  construction  of  a  ship  canal  along 
the  Government  right  of  way  connecting  the  waters  of  Puget  Sound  with 
Lake  Washington,  said  canal,  when  completed,  to  be  turned  over  to  the  United 
States,  by  Act  June  11,  1906,  c.  3072,  post,  |{  9904-9906. 

Notes  of  Decisions 


Extent  of  private  Improvements  prior 
to  statute.— In  the  case  of  natural  wa- 
ter courses,  the  extent  to  which  private 
improvements  are  compatible  with  the 
public  use  of  navigation  must  depend 
upon  circumstances  and  must  always  be 
a  question  of  fact.  The  owner's  use 
is  prima  facie  lawful.  Ryan  v.  Brown 
(1869)  18  Mich.  196,  100  Am.  Dec.  154. 

Right  to  question  form  and  manner 
of  approval  of  plans.— A  property  own- 


er contesting  the  condemnation  of  land 
for  the  improvement  of  a  harbor  made 
under  St  Wis.  1913,  §ft  926—108  to 
926—113,  which  was  aided  by  the  fed- 
eral government,  cannot  question  the 
form  and  manner  of  the  government's 
approval  of  the  plan  for  improvement 
prepared  by  the  municipality.  State  v. 
City  of  Milwaukee  (1914)  146  N.  W. 
775,  156  Wia.  549. 


§  9904.  (Act  June  11,  1906,  c.  3072,  §  1.)     Consent  to  construction 
of  canal  connecting  waters  of  Puget  Sound  with  Lake  Wash- 
ington ;  approval  of  plans,  etc.,  and  inspection  of  work ;  dam- 
ages from  construction ;  bond ;  canal  to  be  property  of  United 
States,  and  to  be  maintained  and  operated  for  three  years  free 
of  cost,  charges  and  tolls. 
The  consent  of  Congress  is  hereby  granted  to,  and  it  shall  be 
lawful  for   James  A.  Moore  or  his  assigns  to  construct  a  ship  canal 
not  less  than  twenty-five  feet  in  depth  and  with  a  bottom  width 
of  not  less  than  sixty  feet,  with  a  suitable  timber  lock  of  not  less 
than  six  hundred  feet  in  length  and  seventy-two  feet  in  width, 
along  the  Government  right  of  way  connecting  the  waters  of  Puget 
Sound,  in  the  State  of  Washington,  with  Lake  Washington,  subject 
always  to  the  provisions  and  requirements  of  this  Act  and  to  such  con- 
ditions and  stipulations  as  may  be  imposed  by  the  Chief  of  Engineers 
and  the  Secretary  of  War  for  the  protection  of  navigation  and  the 
property  and  other  interests  of  the  United  States,  which  shall  include 
provision  for  the  discharge  of  waters  from  Lakes  Union  and  Wash- 
ington and  afford  adequate  protection  against  claims  for  damages  for 
changing  the  level  of  Lake  Washington,  subject  to  every  right  and 
power  of  the  United  States :     Provided,  That  such  canal  and  lock  shall 
not  be  built  or  commenced  until  after  the  plans  and  specifications 
for  their  construction,  together  with  such  drawings  of  the  proposed  con- 
struction and  such  maps  of  the. proposed  locations  as  may  be  required 
for  a  full  understanding  of  the  subject,  have  been  submitted  to  the 
Secretary  of  War  for  his  approval  and  until  after  he  shall  have  approv- 
ed such  plans  and  specifications  and  the  location  of  such  lock  and  any 
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accessory  works,  and  such  works  shall  at  all  times  be  subject  to  the  in- 
spection and  supervision  of  the  Secretary  of  War ;  and  wheh  the  plans 
for  any  lock  and  canal  for  construction  under  the  provisions  of  this 
Act  have  been  approved  by  the  Secretary  of  War  it  shall  not  be  law- 
ful to  deviate  from  such  plans,  either  before  or  after  the  completion  of 
the  structure,  unless  the  modification  of  such  plans  has  previously  been 
submitted  to  and  received  the  approval  of  the  Secretary  of  War :  And 
provided,  That  the  said  James  A.  Moore  or  his  assigns  shall  be  liable 
for  any  damage  that  may  be  inflicted  by  the  construction  of  said  lock 
and  canal  by  overflow,  by  a  lowering  of  the  waters  affected,  or  other- 
wise, in  a  court  of  competent  jurisdiction,  and  the  said  Secretary  of 
War  may  compel  the  execution  of  a  sufficient  bond  by  the  said  James 
A.  Moore,  or  his  assigns,  insuring  compliance  with  the  provisions  and 
conditions  imposed :  And  provided  further,  That  said  canal  and  lock, 
when  completed,  shall  be  turned  over  to  the  United  States  ready  foroise 
and  free  of  all  expense  to  the  United  States,  and  thenceforth  shall  be 
and  remain  the  sole  and  exclusive  property  of  the  United  States,  but 
the  said  James  A.  Moore,  or  his  assigns,  shall  operate  and  maintain 
in  suitable  condition  the  said  canal  and  lock  after  completion  for  a 
period  of  three  years  to  the  satisfaction  of  said  Secretary  of  War  and 
Chief  of  Engineers  of  the  United  States,  free  of  cost  to  the  United 
States,  and  from  charges  of  any  kind  whatever,  and  free  from  the 
payment  of  all  tolls.     (34  Stat.  232.) 

This  section  and  the  two  sections  next  following  were  an  act  entitled  "An 
act  authorizing  James  A.  Moore  or  his  assigns  to  construct  a  canal  along  the 
Government  right  of  way  connecting  the  waters  of  Puget  Sound  with  Lake 
Washington." 

Notes  of  Decisions 


Assessments  for  construction  of  ca- 
nal^-This  section  and  Act  Sept.  19, 
1890,  c  907,  26  Stat  452,  Act  Aug.  17, 
1894,  c.  299,  §  1,  28  Stat  360,  River 
and  Harbor  Act  June  3,  1896,  c.  314, 
i  1,  29  Stat  234,  joint  resolution  of 
April,  1896  (29  Stat.  471),  Act  June 
13,  1902,  c.  1079,  §  1,  32  Stat.  347,  Act 
March  3,  1905,  c  1482,  §  1,  33  Stat. 
1144,  and  Act  March  2,  1907,  c.  2509, 
|  1,  34  Stat  1108,  appropriating 
money  for  the  expense  of  preliminary 
suryeys  and  investigations  for  the  con- 
struction of  a  canal  commonly  known 
as  the  "Lake  Washington  Canal,"  con- 
necting Puget  Sound  through  Lake  Un- 
ion with  Lake  Washington,  and  provid- 
ing that  the  state  of  Washington  shall 


secure  deeds  or  releases  of  a  right  of 
way  for  the  benefit  of  the  United 
States,  but  that  nothing  therein  shall 
be  construed  as  the  adoption  of  any 
project  for  the  construction  of  a  wa- 
terway connecting  Puget  Sound  with 
Lakes  Union  and  Washington,  did  not 
manifest  an  intention  on  the  part  of 
the  United  States  to  construct  or  oper- 
ate the  canal  within  a  reasonable  time 
so  as  to  authorize  the  county  commis- 
sioners of  King  county  to  levy  an  as- 
sessment under  Laws  Wash.  1907,  c. 
236.  State  v.  Board  of  Com'rs  of  King 
County  (Wash.  1910)  109  P.  350. 

Cited  without  definite  application, 
Louisville  &  N.  R.  Co.  v.  Hughes  (D. 
C.  1912)  201  Fed.  727. 


§  9905.  (Act  June  11,  1906,  c.  3072,  §  2.)  Limit  of  time  for  com- 
mencement and  completion  of  canal. 
This  Act  shall  be  null  and  void  unless  the  canal  and  lock  herein 
authorized  shall  be  commenced  within  one  year  and  completed 
within  three  years  ^from  the  date  of  the  approval  hereof.  (34  Stat. 
232.) 

§  9906.  (Act  June  11,  1906,  c.  3072,  §  3.)     Reservation  of  right  to 
amend  or  repeal  act. 
The  right  to  alter,  amend,  or  repeal  this  Act  is  hereby  expressly 
reserved.     (34  Stat.  231.) 

§  9907.  (Act  June  30,  1906,  c.  3923,  §  1.)     Authority  given  to  State 

of  New  Jersey  or  to  commission,  individual,  corporation,  etc., 

designated  by  legislature  of  State,  to  improve  channels  on  New 

Jersey  seacoast. 

That  authority  be  given  to  the  State  of  New  Jersey,  or,  through 

it,   to  any  commission,   individual,   corporation,   or   municipality, 
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singly  or  collectively,  designated  by  the  legislature  of  said  State, 
or  by  a  commission  appointed  or  authorized  by  said  legislature,  to 
improve  the  channels  on  the  New  Jersey  seacoast,  or  any  portion 
of  said  coast,  or  the  waters  adjacent  thereto,  lying  between  thirty- 
eight  degrees  fifty-six  minutes  and  forty  degrees  twenty  minutes 
north  latitude,  by  dredging,  or  by  the  construction  of  piers,  jetties,  or 
breakwaters,  or  other  river  and  harbor  work  of  any  description  or 
nature  adapted  to  attain  the  ends  now  pursued  by  the  United  States 
Government  for  the  advantage  of  said  coast  or  the  relief  of  com- 
merce :  Provided,  That  such  operations  shall  not  encroach  upon  those 
portions  of  said  coast,  or  the  channels  adjacent  thereto,  for  which  the 
United  States  Government  may  undertake  similar  work  according  to  its 
own  plans:  And  provided,  That  the  plans  for  said  work  shall  be 
placed  on  file  with  the  Chief  of  Engineers  of  the  War  Department 
for, thirty  days,  during  which  time  he  is  authorized  to  disapprove  said 
plans  and  forbid  such  work  if,  in  his  judgment,  the  improvements  when 
completed  will  interfere  with  navigation  or  with  any  works  of  the 
United  States  Government  commenced  or  proposed  to  be  made: 
Provided  further,  That  no  tolls  or  other  charges  upon  commerce  shall 
be  imposed  by  those  making  such  improvements :  And  provided  further, 
That  this  Act  shall  not  be  construed  as  affecting  in  any  way  the 
jurisdiction  and  control  of  the  Federal  Government  over  any  waters 
that  may  be  improved  in  pursuance  of  the  provisions  thereof,  nor  as 
exempting  such  waters  from  the  operation  of  the  laws  heretofore  or 
hereafter  enacted  by'  Congress  for  the  preservation  and  protection  of 
navigable  waters.     (34  Stat.  800.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act  to 
improve  the  channels  along  the  New  Jersey  seacoast." 

Notes  of  Decisions 


Title  to  soil  under  navigable  waters. 

—The  soil  under  the  navigable  waters 
of  east  New  Jersey  belongs  to  the 
state,  and  the  principle  governs  a  case 
where  land  has  been  reclaimed  from 


the  water  under  an  act  of  the  legisla- 
ture. Den  ex  dem.  Russell  v.  Jersey 
Co.  (1853)  15  How.  426,  432,  14  U 
Ed.  757. 


§  9908,  (Act  June  30,  1906,  c.  3923,  §  2.)     Reservation  of  right  to 
amend  or  repeal  act. 
The  right  to  alter,  amend,  or  repeal  this  Act  is  hereby  expressly 
reserved.     (34  Stat.  800.) 


CHAPTER  C 

Preservation  and  Protection  of  Rivers  and  Harbors  and 

of  Improvements 

This  chapter  includes  provisions  for  preserving  and  protecting  navigable 
channels  in  rivers  and  harbors  and  works  constructed  for  improvement,  ex- 
tension, etc.,  thereof. 


Sec. 

9909.  Injury   to   river  and   harbor  im- 

provements ;    penalty. 

9910.  Obstruction   of  navigable   waters 

prohibited;    approval   of    plans 

for  wharves,  etc.;    excavations 

in  channels. 

9910a.  Continuance  of  obstructions  of 

navigable  waters;   punishment. 

9911.  Piers  and  cribs  on  the  Mississippi 

and  St.  Croix. 

9912.  Establishment  of  harbor  lines. 

9913.  Establishment  and  modification  of 

harbor    lines    on    the    Potomac 
and  Anacostia  Rivers. 
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Sec. 

9914.  Establishment    of    harbor   lines; 

deposit  of  debris. 

9915.  Modification     and     extension     of 

harbor  lines  in  front  of  the  city 
of  Chicago. 

9916.  Establishment    of    pierhead    and 

bulkhead    lines   in   Wilmington 
Harbor,  Cal. 
9916a.  Establishment  of  pierhead  and 
bulkhead    lines    at    Newport 
Harbor,  Cal. 

9917.  Penalty  for  violation  of  provisions 

of  act;    removal  of  structures, 
etc 
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Sec. 

991& 

0919. 


9920. 


9921. 
9922. 


9923. 
9924. 


9925. 


9926. 


9927. 

9928. 
9929. 

«P0OOa 

9931. 


9932. 
9933. 
9934. 


Depositing  refuse  in  navigable 
waters  prohibited. 

Taking  possession  or  use,  etc,  of 
works,  etc.,  prohibited;  per- 
mits for  temporary  use. 

Obstructions  by  vessels,  anchored 
or  sunk,  and  floating  timber; 
marking  and  removal  of  sunken 
vessels. 

Penalty  for  violation  of  provisions 
of  act 

Duty  of  district  attorneys;  offi- 
cers empowered  to  arrest  offend- 
ers. 

Duty  of  officers  and  agents. 

Removal  of  obstructions  to  navi- 
gation; notice;  proposals  to 
remove ;  bond  of  bidder ;  dispo- 
sition of  proceeds. 

Destruction  of  vessels  grounding, 
etc.,  specially  endangering  navi- 
gation ;  notice ;  expense  of  re- 
moval ;  reimbursement ;  appro- 
priation ;     repeal. 

Regulations  governing  transpor- 
tation and  dumping  into  nav- 
igable waters,  of  dredgings,  etc., 
and  other  refuse,  authorized; 
violations  of  regulations  made 
punishable ;  enforcement  of 
regulations;  exception  of  wa- 
ters within  any  State  used  for 
cultivation  of  oysters. 

Floating  timber  in  certain  naviga- 
ble waters  authorized. 

Regulations  authorized;  publica- 
tion ;    violation ;    penalty. 

Reservation  of  power  to  alter, 
amend,  or  repeal  act. 

Pending  actions  not  affected  by 
act. 

South  and  Southwest  passes  of 
Mississippi  River ;  regulations 
of  navigation ;  violation  of  reg- 
ulation a  misdemeanor;  punish- 
ment. 

Rules  for  navigation  of  Ambrose 
Channel. 

Depositing  refuse  in  New  York 
Harbor  prohibited;    penalty. 

Liability  of  master,  etc.,  of  vessel 


Bee. 


9935. 


9936. 


9937. 

9938. 
9939. 


9940. 


9941. 


9942. 

9943. 
9944. 
9945. 

9946. 


towing  scow,  boat,  etc,  loaded 
with  prohibited  matter. 

Designation  of  dumping  grounds; 
permits;  making  deposits  at 
other  places;  penalty;  scows 
or  boats  to  have  names,  etc., 
painted  thereon ;  to  be  equipped 
with  life  lines,  etc. ;  lists  of 
names  of  men  employed;  pen- 
alty for  failure  to  comply  with 
provisions;  appointment  of  in- 
spectors, etc.,  and  powers  and 
duties  of  supervisor  of  harbor, 
inspectors,  etc.,  for  enforcement 
of  act ;  bribery  ;  penalty ;  re- 
turn of  permits;  penalty  for 
violation  of  provisions. 

Requirements  as  to  life  lines,  etc, 
not  to  apply  to  certain  scows  or 
boats ;  place  where  names,  etc., 
to  be  painted  on  such  scows  or 
boats. 

Disposition  of  dredged  matter; 
penalty. 

Supervisor  of  harbor. 

Consent  to  obstruction  by  city  of 
New  York  of  navigation  of  riv- 
er, etc.,  within  limits  of  city ; 
location  and  plans  for  proposed 
works  to  be  approved;  liability 
of  city  for  damages. 

Reservation  of  right  to  amend  or 
repeal  act,  without  liability  in- 
curred by  United  States  there- 
for. 

Fishing,  etc.,  for  shell  fish  in  New 
York  Harbor  channels  prohib- 
ited; penalty;  arrests;  pro- 
cess ;    proceedings. 

Deposit  of  refuse,  etc.,  in  Poto- 
mac River  prohibited. 

Deposit  of  offal  prohibited. 

Violation  of  act;   penalty. 

Improvements  by  Government 
unaffected. 

Throwing,  discharging,  etc.,  ref- 
use matter  into  Lake  Michigan, 
at  certain  places,  unlawful ;  ex- 
ceptions; violation  of  provi- 
sions, a  misdemeanor;  punish- 
ment. 


§  9909.  (Act  Aug.  14, 1876,  c.  267,  §  3.)     Injury  to  river  and  harbor 
improvements;  penalty. 

Any  person  who  shall  willfully  and  unlawfully  injure  any  pier, 
breakwater,  or  other  work  of  the  United  States  for  the  improve- 
ment of  rivers  or  harbors,  or  navigation  in  the  United  States,  shall, 
on  conviction  thereof,  be  punished  by  a  fine  not  exceeding  one 
thousand  dollars.     (19  Stat.  139.) 

This  provision  was  part  of  section  3  of  the  rivers  and  harbors  appropriation 
act  of  1876,  cited  above. 

Malicious  injury  to  harbor  defenses  and  fortifications  was  made  punishable 
by  Act  July  7,  1898,  c.  576,  |  1,  30  Stat  717,  which  was  incorporated  into  the 
Criminal  Code  in  section  44  thereof,  post,  §  10208,  and  was  repealed  by  sec- 
tion 341  thereof,  post,  |  10515. 

Injury  to  sea  walls,  dikes,  or  other  works  built  by  the  United  States  was 
punishable  by  Act  March  3, 1899,  c  425,  §*  14,  16,  post,  §§  9919,  9921. 

Notes  of  Decisions 

Protection  of  harbor  Improvement  works  from  pillage  or  appropriation  by 
works.— Lawful  authority  exists  for  the  individuals  or  corporations.  (1853)  6 
protection     of     harbor     improvement      Op.  Atty.  Gen.  172. 
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§  9910.  (Act  March  3,  1899,  c.  425,  §  10.)  Obstruction  of  naviga- 
ble waters  prohibited ;  approval  of  plans  for  wharves,  etc. ;  ex- 
cavations in  channels. 
The  creation  of  any  obstruction  not  affirmatively  authorized  by 
Congress,  to  the  navigable  capacity  of  any  of  the  waters  of  the 
United  States  is  hereby  prohibited;  and  it  shall  not  be  lawful  to 
build  or  commence  the  building  of  any  wharf,  pier,  dolphin,  boom, 
weir,  breakwater,  bulkhead,  jetty,  or  other  structures  in  any 
port,  roadstead,  haven,  harbor,  canal,  navigable  river,  or  other  water 
of  the  United  States,  outside  established  harbor  lines,  or  where  no 
harbor  lines  have  been  established,  except  on  plans  recommended 
by  the  Chief  of  Engineers  and  authorized  by  the  Secretary  of  War; 
and  it  shall  not  be  lawful  to  excavate  or  fill,  or  in  any  manner  to 
alter  or  modify  the  course,  location,  condition,  or  capacity  of,  any 
port,  roadstead,  haven,  harbor,  canal,  lake,  harbor  of  refuge,  or  in- 
closure  within  the  limits  of  any  breakwater,  or  of  the  channel  of  any 
navigable  water  of  the  United  States,  unless  the  work  has  been 
recommended  by  the  Chief  of  Engineers  and  authorized  by  the  Sec- 
retary of  War  prior  to  beginning  the  same.     (30  Stat.  1151.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1899, 
cited  above. 

This  section  and  section  9  of  this  act,  post,  §  9971,  superseded  provisions 
of  Act  Sept.  19,  1890,  c.  907,  5  7,  26  Stat.  454,  as  amended  by  Act  July  13, 
1892,  c.  158,  §  3,  27  Stat.  88,  which  prohibited  the  erection  of  obstructions  to 
navigation,  and  prohibited  the  erection  of  bridges  over  navigable  waters  under 
State  legislation  before  the  approval  of  the  plans  by  the  Secretary  of  War, 
and  prohibited  the  alteration  of  channels  unless  authorized  by  said  Secretary. 
They  also  superseded  provisions  of  Act  Sept.  19,  1890,  c.  907,  §  10,  post,  § 
9910a.  which  prohibited  the  creation  of  any  obstruction,  not  affirmatively  au- 
thorized by  law  to  the  navigable  capacity  of  any  waters  under  the  jurisdiction 
of  the  United  States;  but  they  did  not  supersede  the  provisions  of  said  Act 
Sept  19,  1890,  c.  907,  §  10,  making  the  continuance  of  any  such  obstruction, 
except  bridges,  piers,  docks,  and  wharves,  and  similar  structures,  an  offense, 
and  prescribed  a  penalty  for  violations  thereof.  See  post,  §  9910a,  and  notes 
thereunder. 

Provisions  prescribing  what  officers  should  aid  in  the  enforcement  of  Act 
Sept.  19,  1890,  c.  907,  §§  4-10,  were  contained  in  section  11  thereof,  post,  | 
9923.  Said  sections  4-9  were  superseded  by  this  act,  sections  9,  10,  12-16,  18- 
20,  of  which  contained  provisions  more  or  less  similar  to  those  contained  in 
said  superseded  sections,  and  therefore  said  section  11  of  that  act  may  be  re- 
garded as  applicable  to  this  act,  so  far  as  it  contained  substituted  provisions. 

General  provisions  regulating  the  construction  of  bridges  over  navigable  wa- 
ters were  made  by  the  Bridge  Act  of  March  23,  1906,  c.  1130,  post,  §§  9961- 
9968. 

General  provisions  regulating  the  construction  of  dams  over  navigable  wa- 
ters were  made  by  the  Dam  Act  of  June  21,  1906,  c.  3508,  amended  by  Act 
June  23.  1910,  c.  360,  post,  §§  9976-9983. 

Provisions  for  payment  of  expenses  of  investigations,  inspections,  etc.,  by 
the  Engineer  Department,  incidental  to  examinations  for  various  purposes  of 
protection  of  navigable  waters,  etc.,  were  made  by  Act  March  3,  1895,  c.  1482, 
§  6,  post,  §  9974. 

Provisions  authorizing  the  Secretary  of  War  to  make  rules  for  the  naviga- 
tion of  the  South  and  Southwest  passes  of  the  Mississippi  River  were  made  by 
Act  March  3,  1909,  c.  264,  §  5,  post,  ft  9931. 

Provisions  authorizing  the  Secretary  of  War  to  make  rules  for  the  naviga- 
tion of  Ambrose  Channel  were  made  by  Act  March  4,  1913,  c.  144,  §  lt  post, 
|  9932. 

Violations  of  this  section  were  made  misdemeanors  by  Act  March  3,  1899,  c. 
425,  §  12,  as  amended  by  Act  Feb.  20,  1900,  c.  23,  §  2,  set  forth  as  amended, 
post,  S  9^17. 

Notes  of  Decisions 

L    Power  of  states  in  absence  of  federal        9.  Pier   defined. 

statute.  10.  Weir    defined. 

2.    Constitutionality    of    federal  statute.          11.  Wharf   defined. 

8.    Construction   and  operation  of  statute      12.  Navigable  waters  of  the  United  States 

in    general.  in   general. 

4.    Of   prior  statutes.  13.    Waters   held  navigable   waters   of 

6.    Conflict  with  treaties.  the   United   States. 

6.  Boom   defined.  14.    Waters   held    not    navigable    war 

7.  Harbor  defined.                 ,  ters  of  the  United  States. 

8.  Haven    defined.                 *  16.  Bank  and  bed  of  river  defined. 
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lfi.  Eminent  domain,  approval  of  federal 
government  aa  condition  precedent 
to   exercise    of. 

17.  Affirmatively     authorised     obstructions 

or   improvements. 

18.  Surrender  of  authority  to  pre- 
vent obstructions  of  navigable  wa- 
ters. 

19.  Authorization    of    excavations. 

SO.    Rights    of    riparian    owners    to    erect 

structures  on  navigable  water. 
XL    Burden   of  proof. 

22.   Question    for  jury. 

23.  Bridges  as  obstructions. 

24.  Dams  as  obstructions. 

25.  Criminal  prosecution. 

26.  Information  In  name  of  attorney  gen- 

eral  of  United   States. 

27.  Proceedings  by  war  department 

28.  Damages,   recovery  of. 

29.   Waiver  of  right  to  damages. 

SO.    Injunctive   relief.  • 

2L    Acquittal    of    offense   not   barring 

suit    In    equity. 
H.    Persons  entitled   to  sue. 

33.  Persons   not  entitled  to  sue. 

34.   Review  on   appeal. 

I.  Power  of  states  In  absence  of  fed- 
eral statute-— See  post,  chapters  E  and 
F  of  this  title,  and  notes  thereunder. 

In  the  absence  of  the  exercise  by  con- 
gress of  authority  to  the  contrary,  the 
states  may  authorize  the  erection  of 
works  in  navigable  streams  wholly 
within  their  jurisdiction.  Willson  v. 
Black  Bird  Creek  March  (1829)  2  Pet 
246,  7  L.  Ed.  412;  Withers  v.  Buckley 
(185T)  20  How.  84,  15  L.  Ed.  816;  Gil- 
man  T.  City  of  Philadelphia  (1805)  70 
U.  S.  (3  Wall.)  713,  18  L.  Ed.  96; 
The  Passaic  Bridges  (1865)  70, U.  S. 
<3  Wall.)  721,  16  L.  Ed.  Append.  1; 
County  of  Mobile  v.  Kimbal  (1880)  102 
U.  S.  691,  26  L.  Ed.  238;  Escanaba  & 
L.  ML  Transp.  Co.  v.  Chicago  (1882)  2 
Sup.  Ct  185,  107  XJ.  S.  678,  27  L.  Ed. 
442;  Cardwell  v.  American  Bridge  Co. 
(1885)  5  Sup.  Ct  423,  113  U.  S.  205, 
28  L.  Ed.  959;  Bridge  Co.  v.  Hatch 
(1888)  8  Sup.  Ct  811,  125  U.  S.  1,  31 
L.  Ed.  629;  Strively  v.  Bowlby  (1894) 
14  Sup.  Ct  548,  152  U.  S.  1,  38  L.  Ed. 
331;  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Ohio  (1897)  17  Sup.  Ct  357,  165  U.  & 
365,  41  L.  Ed.  747;  U.  S.  v.  Rio  Grande 
Dam  &  Irrigation  Co.  (1899)  19  Sup. 
Ct  770,  174  U.  S.  690,  43  L.  Ed.  1136; 
Manigault  v.  Springs  (1905)  26  Sup. 
Ct  127,  199  U.  S.  473,  50  L.  Ed.  274; 
U.  IS.  v.  Union  Bridge  Co.  (1907)  27 
Sup.  Ct  367,  204  U.  S.  364,  51  L.  Ed. 
523;  Milnor  v.  New  Jersey  R.  Co.  (C. 
C.  1857)  Fed.  Cas.  No.  9,620;  Oregon 
City  Transp.  Co.  v.  Columbia  St 
Bridge  Co.  (D.  C.  1892)  53  Fed.  549. 

In  the  absence  of  legislation  by  con- 
gress, a  state  statute  authorising  the 
erection  of  a  dam  across  a  navigable 
river  which  is  wholly  within  her  lim- 
its is  not  unconstitutional.  Pound  v. 
Turck  (1877)  95  U.  S.  459,  24  L.  Ed. 

525. 

The  common-law  doctrine  as  to  the 
dominion,  sovereignty,  and  ownership 
of  lands  under  tide  waters  on  the  bor- 
ders of  the  sea  applies  equally  to  the 
lands  beneath  tho  navigable  waters  of 


the  Great  Lakes;  and  in  this  country 
such  dominion,  sovereignty,  and  own- 
ership belongs  to  the  states,  respective- 
ly, within  whose  borders  such  lands  are 
situated,  subject  always  to  the  right  of 
congress  to  control  the  navigation  so 
far  as  may  be  necessary  for  the  regu- 
lation of  foreign  and  interstate  com- 
merce. Illinois  Cent  R.  Co.  v.  State  of 
Illinois  (1892)  13  Sup.  Ct.  110,  146  U. 
S.  387,  36  L.  Ed.  1018,  affirming  decree 
State  of  Illinois  v.  Illinois  Cent  R.  Co. 
(C.  C.  1888)  33  Fed.  730. 

The  power  of  a  state,  if  it  existed  at 
all,  to  obstruct  or  close  entirely  a  nav- 
igable stream  wholly  within  a  state,  de- 
pended solely  on  the  absence  of  con- 
gressional legislation  asserting  the  re- 
served authority  of  the  general  gov- 
ernment over  all  navigable  streams,  in- 
cluding even  those  wholly  within  a 
state,  and  therefore  ceased  to  exist 
from  the  enactment  by  congress  of  Act 
Sept  19,  1890,  c.  907,  26  Stat  454. 
Egan  v.  Hart  (1897)  17  Sup.  Ct.  300, 
301,  165  U.  S.  188,  41  L.  Ed.  680. 

In  the  absence  of  any  statute  by  con- 
gress, a  state  has  plenary  power  over 
a  navigable  stream  entirely  within  its 
limits,  and  obstructions  in  the  stream 
may  be  offenses  against  the  laws  of  the 
state,  but  not  an  offense  against  the 
United  States.  North  Shore  Boom  & 
Driving  Co.  v.  Nicomen  Boom  Co. 
(1909)  29  Sup.  Ct  355,  357,  212  U.  S. 
406,  53  L.  Ed.  574. 

State  legislation  to  aid  commerce  by 
improving  a  navigable  river,  by  deep- 
ening its  channel  or  removing  obstruc- 
tions, dries  not  encroach  on  power  of 
congress,  if  not  in  conflict  with  any 
system  for  improvement  of  navigable 
waters  provided  by  congress.  Faust  v. 
City  of  Cleveland  (1903)  121  Fed.  810, 
58  C.  C.  A.  194,  citing  Mobile  County 
v.  Kimball  (1880)  102  U.  S.  691,  26 
L.  Ed.  238. 

A  bridge  across  a  navigable  stream 
built  under  authority  given  by  the  state 
prior  to  the  enactment  of  any  federal 
legislation  on  the  subject  is  a  lawful 
structure.  Rogers  Sand  Co.  v.  Pitts- 
burgh, Ft  W.  &  C.  Ry.  Co.  (1905)  139 
Fed.  7,  71  C.  C.  A.  419. 

All  state  laws  and  regulations  with 
respect  to  navigable  waters,  and  all 
rights  acquired  under  them,  are  sub- 
ject to  the  paramount  right  of  the 
United  States  to  appropriate  any  por- 
tion of  the  submerged  soil  for  the 
purposes  of  navigation.  Garrison  v. 
Greenleaf  Johnson  Lumber^Co.  (1914) 
215  Fed.  576,  131  C.  C.  A.  644,  re- 
versing decree  Greenleaf  Johnson  Lum- 
ber Co.  v.  Garrison  (D.  C.  1913)  208 
Fed.  1022,  appeal  to  Supreme  Court 
granted  (1914)  221  Fed.  1021,  136  C. 
C.  A.  663,  and  decree  affirmed  (1915) 
35  Sup.  Ct  551,  237  U.  S.  251,  59  L. 
Ed.  939. 

Until  congress  assumes  control  of  a 
navigable  river  wholly  within  the  limits 
of  the  state,  a  state  may  legislate  in  ref- 
erence to  its  commercial  use  as  a  pub- 
lic highway,  and  authorize  the  obstruc- 
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tion  of  a  navigable  river  by  a  private 
corporation.  Heerman  v.  Beef  Slough 
Manufacturing,  Booming,  Log-Driving 
&  Transp.  Co.  (C.  C.  1878)  Fed.  Cas. 
No.  6,320;  Id.  (O.  O.  1880)  1  Fed.  145, 
154. 

In  absence  of  federal  statute,  states 
bordering  on  the  Mississippi  river  could 
authorize  improvements  on  their  side 
of  the  river,  but  could  not  justify  the 
destruction  or  substantial  impairment 
of  navigation  of  the  river.  Rutz  v.  St. 
Louis  (C.  C.  1882)  10  Fed.  338,  339. 

States  may  assert  the  same  owner- 
ship to  the  beds  and  shores  of  naviga- 
ble fresh  water  lakes  and  streams  as 
they  may  properly  assert  to  the  beds 
and  shores  of  tidal  waters.  McGilvra 
v.  Ross  (C.  C.  1907)  161  Fed.  398,  de- 
cree affirmed  (1908)  164  Fed.  604,  90 
C.  C.  A.  398,  which  is  reversed  (1909) 
30  Sup.  Ct.  27,  215  U.  S.  70,  54  L. 
Ed.  95.  But  the  right  so  granted  is 
held  subject  to  the  right  of  congress 
at  any  time  to  require  the  removal  or 
alteration  of  such  structure  as  an  ob- 
struction to  navigation,  where  such  wa- 
terway is  used  as  a  means  for  carry- 
ing on  interstate  or  foreign  commerce. 
U.  S.  v.  Union  Bridge  Co.  (D.  C.  1906) 
143  Fed.  377,  judgment  affirmed  Union 
Bridge  Co.  v.  U.  S.  (1907)  27  Sup. 
Ct.  367,  204  U.  S.  364,  51  L.  Ed.  523. 

Where  a  dike  was  being  constructed 
in  the  Ohio  river,  leading  from  the 
shore  to  deep  water,  which  it  was  ap- 
prehended by  persons  engaged  in  nav- 
igating the  river  would  obstruct  its 
navigation,  and  application  was  made 
by  the  latter  to  the  engineer  officers  of 
the  United  States  to  interfere,  the  au- 
thorities of  the  United  States  had  no 
power,  in  the  absence  of  congressional 
legislation.  (1880)  15  Op.  Atty.  Gen. 
526. 

In  the  absence  of  legislation  by  con- 
gress on  the  subject  of  the  improve- 
ment of  the  harbor  of  St  Louis,  or  of 
the  navigation  of  the  Mississippi  river 
at  that  point,  no  one  is  authorized  to 
institute  judicial  proceedings  in  behalf 
of  the  United  States  against  the  city  of 
St.  Louis  for  the  abatement  as  a  nui- 
sance of  the  Bryan  street  dike,  con- 
structed by  that  city  in  said  river. 
The  anticipation  that,  should  such  leg- 
islation hereafter  be  adopted,  the  dike 
will  be  an  obstacle,  is  no  ground  for  in- 
terference. (1875)  15  Op.  Atty.  Gen. 
515. 

The  filling  of  a  navigable  waterway 
for  the  purpose  simply  of  enabling  ri- 
parian owners  to  reach  the  point  of 
navigability  by  means  of  docks,  piers, 
etc.,  when  not  forbidden  by  any  statute 
of  the  United  States  or  of  a  state,  is 
neither  unauthorized  nor  unlawful.  But 
the  filled-in  land  is  subject  to  the  ser- 
vitude of  navigation,  and  any  obstruc- 
tion to  navigation  arising  therefrom 
could  be  abated  by  congress,  even  if 
made  under  the  authority  of  the  state. 
(1911)  29  Op.  Atty.  Gen.  139.  The 
right  of  the  state  to  regulate  and  con- 
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trol  the  beds  of  navigable  streams  does 
not  imply  a  right  to  relinquish  its  con- 
trol over  a  river  bed  or  permit  its  use 
so  as  to  interfere  with  navigation. 
State  v.  Southern  Sand  &  Material  Co. 
(Ark.  1914)  167  S.  W.  854. 

2.  Constitutionality  of  federal  stat- 
ute.— Congress  has  power  to  close  one 
of  several  channels  in  a  navigable 
stream,  if  in  its  judgment  the  naviga- 
tion of  the  river  will  be  thereby  im- 
proved. South  Carolina  v.  Georgia 
(1876)  93  U.  S.  4,  23  L.  EM.  782. 

No  act  of  or  grant  by  an  executive 
department  of  the  United  States  can 
affect  the  right  of  the  public  to  use  the 
waters  of  a  navigable  stream  for  pur- 
poses of  navigation,  nor  the  power  of 
congress  to  control  the  same.  Carver 
V.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  (C. 
C.  1906)  151  Fed.  334. 

The  statute  is  within  the  power  of 
congress  so  far  as  navigation  comes 
within  the  provisions  of  interstate 
commerce  or  within  the  admiralty  and 
maritime  jurisdiction.  U.  S.  v.  Banis- 
ter Realty  Co.  (C.  O.  1907)  155  Fed. 
583,  and  cases  cited. 

The  constitutional  jurisdiction  of  the 
United  States  to  legislate  over  naviga- 
ble waters  applies  to  the  entire  body 
of  water  where  the  tide  ebbs  and  flows, 
over  which  water,  or  through  the  chan- 
nels of  which,  interstate  or  foreign 
commerce  might  ordinarily  or  reason- 
ably be  transacted,  or  which  is  subject 
to  the  admiralty  jurisdiction;  and  the 
power*  of  the  war  department  over  ob- 
structions to  such  waters  is  coexten- 
sive with  such  general  jurisdiction.  U. 
S.  v.  President,  etc.,  of  Jamaica  &  R. 
Turnpike  Road  (C.  C.  1910)  183  Fed. 
598,  decree  reversed  (1913)  204  Fed. 
759, 123  C.  C.  A.  128. 

Congress  has  supreme  control  of  a 
navigable  stream  where  the  commerce 
thereon  is  interstate  and  foreign.  Ha- 
gerta  v.  Mississippi  River  Power  Co. 
(D.  C.  1913)  202  Fed.  776  and  cases 
cited  as  follows:  U.  S.  v.  Rio  Grande 
(1899)  19  Sup.  Ct  770,  174  U.  S.  690, 
43  L.  Ed.  1136;  Union  Bridge  Co.  v. 
U.  S.  (1907)  27  Sup.  Ct  367,  204  U. 
S.  364,  51  L.  Ed.  523;  Philadelphia  v. 
Stimson  (1912)  32  Sup.  Ct  340,  223 
U.  S.  605,  56  L.  Ed.  570. 

It  is  not  an  unconstitutional  delega- 
tion of  the  legislative,  function  for  con- 
gress to  intrust  to  the  secretary  of 
war  the  power  to  declare  what  is  an 
unreasonable  obstruction  to  navigation. 
(1899)  21  Op.  Atty.  Gen.  431. 

See  Frost  v.  Washington  County  R. 
Co.  (1901)  51  A.  806,  96  Me.  76,  59 
L.  R.  A.  68. 

3.  Construction  and  operation  of 
statute  in  general.— Where  there  is  a 
federal  law  which  applies  to  the  sub- 
ject of  obstruction  of  a  navigable 
stream  entirely  within  a  state,  there  is 
a  concurrent  or  joint  jurisdiction  of  the 
state  and  national  governments  over 
the  erection  of  a  structure  obstructing 
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navigation.  North  Shore  Boom  & 
Driving  Go.  v.  Nicomen  Boom  Co. 
(1900)  29  Sup.  Ct  365,  357,  212  U.  S. 
406,  53  I/.-Ed.  574. 

The  authority  of  a  state  to  prohibit 
the  erection,  without  its  permission,  of 
a  structure  in  a  navigable  river  wholly 
within  its  limits,  was  not  superseded 
by  this  section,  and  both  the  state  and 
federal  governments  must  act  con- 
jointly. Cummings  v.  Chicago  (1903) 
23  Sup.  Ct  472,  477,  188  U.  S.  410,  47 
Ij.  Ed.  525;  Calumet  Grain  &  Elevator 
Co.  v.  Same  (1903)  23  Sup.  Ct  477, 
188  U.  S.  431,  47  L.  Ed.  532;  Mont- 
gomerv  v.  Portland  (1903)  23  Sup.  Ct. 
735,  190  U.  S.  89,  47  L.  Ed.  965;  The 
Margaret  J.  Sanford  (D,  C.  1913)  203 
Fed.  331. 

The  delegation  to  the  secretary  of 
war  by  Act  Sept  12,  1890  (26  Stat 
453,  H  4,  5,  7),  of  authority  to  direct 
changes  in  existing  bridges  over  any 
navigable  waters  of  the  United  States, 
or  of  bridges  to  be  erected  under  leg- 
islative authority  of  any  state,  for  the 
purpose  of  preventing  obstructions  to 
navigation,  showed  no  intention  by  con- 
gress to  exercise  exclusive  control  over 
navigable  waters  entirely  within  the 
jurisdiction  of  a  state;  and  conse- 
quently this  act  did  not  deprive  the 
states  of  power  to  compel  the  removal 
or  alteration  of  bridges  erected  over 
such  waters  without  authority.  Lake 
Shore  &  M.  S.  Ry.  Co.  v.  Ohio  (1897) 
17  Sup.  Ct  357,  358,  165  IT.  S.  365,  41 
I*  Ed.  747. 

This  section  and  section  9971,  post, 
merely  provide  that,  under  circum- 
stances described,  the  secretary  of  war 
may  withdraw  all  abjections  on  the 
part  of  the  United  States  to  the  erec- 
tion of  structures  mentioned  therein 
over  navigable  streams,  but  congress 
did  not  assume  to  deprive  a  state  in 
which  such  stream  may  be  situated  of 
all  jurisdiction  thereover.  (1909)  27 
Op.  Atty.  Gen.  327.  And  does  not 
transfer  exclusive  control  over  naviga- 
ble waters  within  the  limits  of  a  state 
to  the  federal  government,  but  the 
right  to  erect  structures  in  such  waters 
is  dependent  upon  the  concurrent  con- 
sent of  both  the  state  and  federal  gov- 
ernments. Minnesota  Canal  &  Power 
Co.  v.  Pratt  (1907)  112  N.  W.  395,  101 
Minn.  197,  11  L.  R.  A.  (N.  S.)  105. 

By  expending  money  in  improving 
the  Willamette  river  in  Oregon,  and 
making  Portland  a  port  of  entry,  con- 
gress did  not  assume  police  power  over 
that  stream  so  as  to  deprive  the  state 
of  the  power  to  authorize  the  erection 
of  a  bridge  over  that  river  without  the 
consent  of  congress.  Willamette  Iron 
Bridge  Co.  v.  Hatch  (1888)  8  Sup.  Ct. 
811,  125  U.  S.  1,  81  L.  Ed.  629,  re- 
versing  decree  Wallamet  Iron  Bridge 
Co.  v.  Same  (C.  C.  1884)  19  Fed.  347. 

The  establishment  of  harbor  lines  did 
not  operate  to  destroy  all  state  power 
concerning  structures  in  navigable  wa- 
ters within  its  border,  or  to  automatic- 


ally destroy  all  vested  property  rights, 
though  acquired  under  state  authority 
prior  to  this  section.  Gring  v.  Ives 
(1912)  32  Sup.  Ct.  167,  222  U.  S.  365, 
56  L.  Ed.  235. 

Acts  of  congress  making  appropria- 
tions for  the  improvement  of  a  river 
do  not  prevent  the  construction  under 
state  authority  of  booms,  dams,  piers, 
or  bridges  on  the  river.  U.  S.  v.  Bel- 
lingham  Bay  Boom  Co.  (1897)  81  Fed. 
658,  661,  26  C.  C.  A.  547. 

The  provision  in  the  act  of  admis- 
sion of  California  into  the  Union,  that 
all  the  navigable  waters  in  the  state 
should  be  common  highways,  and  for- 
ever free,  without  tax  therefor,  does 
not  refer  to  physical  obstructions,  but 
to  political  regulations.  Pacific  Gas 
Imp.  Co.  v.  EUert  (C.  C.  1894)  64 
Fed.  421. 

Filled-in  land  is  subject  to  the  servi- 
tude of  navigation,  and  any  obstruction 
to  navigation  arising  therefrom  could 
be  abated  by  congress,  even  if  made 
under  authority  of  a  state.  The  filling 
of  a  navigable  waterway  for  the  pur* 
pose  simply  of  enabling  riparian  own- 
ers to  reach  the  point  of  navigability 
by  means  of  docks,  piers,  etc.,  when  not 
forbidden  by  any  statute  of  the  Unit- 
ed States  or  of  a  state,  is  neither  un- 
authorized nor  unlawful.  (1911)  29 
Op.  Atty.  Gen.  139.  And  see  post, 
chapter  E  of  this  title,  and  notes 
thereunder,  and  post,  chapter  F  of  this 
title,  and  notes  thereunder. 

This  section  is  designed  to  protect 
the  navigable  waters  of  the  United 
States  from  encroachment  and  from 
obstructions  to  navigation,  and  com- 
mits the  duty  of  their  protection  to  an 
officer  of  the  government  Cobb  v. 
Lincoln  Park  (1903)  202  111.  427,  67 
N.  E.  5,  63  L.  R.  A.  264,  95  Am.  St 
Rep.  258.  It  is  prospective  purely,  and 
not  intended  to  take  away  from  a  rail- 
road company,  which,  under  a  duly  au- 
thorized grant  from  a  state,  has  con- 
structed a  bridge  over  a  navigable  in- 
terstate river,  the  implied  power  to 
make  all  necessary  repairs.  Kansas 
City,  M.  &  B.  R.  Co.  v.  J.  T.  Wiygul 
&  Son  (1903)  33  So.  965,  82  Miss.  223, 
61  ^.  R.  A.  578.  And  it  is  a  mere  reg- 
ulation for  the  benefit  of  commerce  and 
navigation,  and  a  permission  of  the 
secretary  of  war  to  obstruct  the  same 
is  only  a  finding  or  declaration  that 
the  proposed  structure  will  not  inter- 
fere with  or  be  detrimental  to  naviga- 
tion, and  is  not  a  positive  declaration 
by  congress  that  the  licensee  may  make 
such  obstruction  without  obtaining  the 
consent  of  the  owner  of  the  submerged 
land,  and  the  license  given  to  the  Hud- 
son County  Water  Company  by  the 
secretary  of  war  to  lay  pipes  across 
the  Kill  von  Kull  from  Bayonne  in 
New  Jersey  to  Staten  Island  in  New 
York,  is  a  mere  declaration  that  the 
proposed  work  will  not  interfere  with 
navigation,  and  is  not  authority  to  do 
the  work  in    the   absence   of   consent 

(12189) 


§  9910 


RIVERS,  HARBORS,  AND  CANALS 


(Tit  63 


thereto  by  the  state  of  New  Jersey, 
the  owner  of  the  land.  Wilson  v.  Hud- 
son County  Water  Co.  (N.  J.  1910)  76 
A.  560. 

A  license  by  the  Secretary  of  War 
authorizing  a  corporation  to  carry  wa- 
ter pipe  tines  under  a  navigable 
stream  separating  two  states  was  a 
mere  finding  and  declaration  that  the 
pipes,  structure,  or  excavation  would 
not  interfere  with  or  be  detrimental  to 
navigation,  and  was  not  equivalent  to 
a  positive  declaration  by  authority  of 
congress  that  the  licensee  might  make 
such  obstruction  or  excavation  without 
first  obtaining  authority  from  the  state. 
Hubbard  v.  Fort  (C.  C.  1911)  188  Fed. 
987. 

The  control  and  supervision  of  the 
navigable  waters  of  the  United  States 
is  vested  in  the  secretary  of  war. 
(1897)  21  Op.  Atty.  Gen.  518. 

Prior  to  the  Porto  Rican  act  (5  3762, 
ante),  the  secretary  of  war  had  au- 
thority, under  this  section,  to  issue  a  li- 
cense for  the  building  and  maintenance 
of  a  wharf  in  the  harbor  of  San  Juan, 
Porto  Rico,  and  the  rules  imposed  by 
|  3783,  ante,  on  the  grant  of  franchis- 
es by  the  executive  council  of  that  is- 
land do  not  extend  to  an  antecedent  li- 
cense granted  by  him.  The  power  to 
revoke  the  license  so  granted  is  vested 
in  the  Secretary  of  War,  and  so  long 
as  it  is  unrevoked  the  rebuilding  of  the 
wharf  under  such  license  is  subject  to 
his  control  and  supervision,  and  not  to 
that  of  the  executive  council.  (1901) 
23  Op.  Atty.  Gen.  551. 

Congress  did  not  by  this  section  un- 
dertake to  assume  control  over  nav- 
igable streams  to  such  an  extent  as  to 
deprive  a  state  in  which  such  stream 
may  be  situated  of  all  jurisdiction 
thereover.  The  statute  only  in  effect 
provides  that  under  the  circumstances 
described  the  secretary  of  war  may 
withdraw  all  objections  on  the  part  of 
the  United  States  to  the  creation  of 
structures  mentioned.  (1909)  27  Op. 
Atty.  Gen.  327. 

See  Cobb  v.  Lincoln  Park  (1903)  202 
111.  427,  67  N.  B.  5,  63  L.  R.  A.  267, 
95  Am.  St.  Rep.  258,  holding  that  an 
authorization  of  work  by  the  secretary 
of  war  is  a  mere  license  and  not  a 
grant  of  power.  And  see  Wallace  v. 
Aiken  (1911)  72  S.  B.  157,  136  Ga. 
845,  holding  that  a  license  to  build  a 
wharf,  issued  by  the  secretary  of  war 
to  one  of  the  rival  claimants,  was  not 
admissible  in  evidence  as  tending  to 
show  title  in  such  claimant.  Wallace 
v.  Aiken  (1911)  72  S.  B.  157,  136  Ga. 
845. 

And  see,  also,  West  Chicago  St.  R. 
Co.  v.  People  of  State  of  Illinois  ex 
rel.  City  of  Chicago  (1906)  26  Sup. 
Ct.  518,  201  U.  S.  506,  50  L.  Ed.  845. 

4.  —  Of  prior  8tatut68«—Act  Sept 
19,  1890,  c.  907  (set  forth  post,  } 
9910a),  prohibiting  the  maintenance  of 
obstructions  to  navigation  in  navigable 
streams,  is  not  inconsistent  with  this 
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section.  U.  S.  v.  Wishkah  Boom  Co. 
(1905)  136  Fed.  42,  68  C.  C.  A.  592, 
appeal  dismissed  Wishkah  Boom  Co.  v. 
U.  S.  (1906)  26  Sup.  Ct.  765,  202  U.  a 
613,  50  L.  Ed.  1171. 

The  act  of  1890  prohibits  the  con- 
struction of  a  dam  in  a  river,  at  a 
point  where  it  is  not  navigable,  which 
so  retards  the  flow  of  water  as  to  af- 
fect the  navigability  of  the  river  at 
a  point  where  the  river  was  navigable 
before.  .  U.  S.  v.  Rio  Grande  Dam  & 
Irrigation  Co.  (1899)  19  Sup.  Ct  770, 
776,  174  U.  S.  690,  43  L.  Ed.  1136, 
reversing  decree  (N.  M.  1898)  51  Pac. 
674. 

The  riparian  owner  on  the  Missis- 
sippi river  above  tidewater,  whose 
title  under  the  local  law  extends  to 
the  middle  of  the  stream,  is  not  pow- 
erless to  prevent  a  trespasser  from 
dredging  the  sand  in  the  bed  of  the 
river  in  front  of  her  land,  even  if  she, 
under  the  River  and  Harbor  Act  Sept 
19,  1890,  |  7,  could  not  take  out  such 
sand  without  permission  of  the  Secre- 
tary of  War.  Archer  v.  Greenville 
Sand  &  Gravel  Co.  (1914)  34  Sup.  Ct. 
567,  233  U.  S.  60,  58  L.  Ed.  850,  re- 
versing judgment  (1912)  194  Fed.  1020, 
114  C.  C.  A.  664. 

Under  Act  Sept  19,  1890,  c.  907,  |  7, 
which  prohibits  the  erection  of  obstruc- 
tions in  navigable  waters  of  the  Unit- 
ed States,  and  section  10  which  pro- 
vides that  every  person  guilty  of  a  vio- 
lation of  the  provisions  of  section  7 
shall  be  punished,  and  Act  1892,  c.  158, 
which  amends  and  re-enacts  section  7, 
section  10  applies  to  section  7  as 
amended  and  re-enacted,  and  imposes 
a  penalty  for  its  violation.  Leovy  v. 
U.  S.  (1899)  92  Fed.  344,  34  C.  C.  A. 
392. 

The  additional  embankment  which 
caused  the  obstruction  in  the  river  hav- 
ing been  built  after  Act  Sept  19,  1890, 
which  in  express  terms  prohibited  "the 
creation  of  any  obstruction,  not  affirma- 
tively authorized  by  law,  to  the  navi- 
gable capacity  of  any  waters  in  re- 
spect of  which  the  United  States  has 
jurisdiction,"  and  provided  that  the 
creation  or  continuance  of  any  such 
unlawful  obstruction  might  be  prevent- 
ed by  injunction  at  suit  of  the  United 
States,  the  provisions  of  such  act  are 
applicable,  and  the  further  construc- 
tion of  the  embankment  will  be  enjoin- 
ed, except  on  condition  that  the  com- 
pany takes  measures  to  prevent  any 
further  obstruction  of  the  river  there- 
by. Northern  Pac.  Ry.  Co.  v.  U.  S. 
(1900)  104  Fed.  691,  44  C.  C.  A.  135, 
59  L.  R.  A.  80. 

Act  1890,  c.  907,  §  7,  is  prospective 
in  operation.  U.  S.  v.  Bellingham  Bay 
Boom  Co.  (C.  C.  1896)  72  Fed.  585, 
590,  affirmed  (1897)  81  Fed.  658,  26 
C.  C.  A.  547.  And  refers  to  such  per- 
manent construction  as  tends  to  ob- 
struct navigation,  the  building  of  which 
must,  by  the  provisions  of  such  sec- 
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don,  have  the  approval  and  authori- 
sation of  the  secretary  of  war,  and 
not  to  such  alteration  of  the  chan- 
nel aa  would  result  from  a  viola- 
tion of  section  6,  prohibiting  the  cast- 
ing into  any  navigable  waters  of 
the  United  States  from  any  ship  any 
substance  tending  to  obstruct  naviga- 
tion. U.  S.  v.  David  Burns  and  Gid- 
eon Burns  (C.  G.  1893)  54  Fed.  351. 
The  city  of  Chicago  has  no  power  to 
widen  the  Chicago  river  without  ap- 
proval of  the  secretary  of  war.  City 
of  Chicago  v.  Law  (1893)  144  111.  569, 
33  N.  E.  855. 

The  intent  of  congress  in  the  first 
clause  of  section  7  of  Act  Sept  19, 
1890  (chapter  907),  as  amended  by  sec- 
tion 3  of  Act  July  13,  1892,  was  that 
the  navigable  waters  of  the  United 
States  should  thereafter  be  under  the 
exclusive  control  of  the  United  States, 
and  that  for  the  future  their  naviga- 
bility should  be  interfered  with  by 
bridges,  dams,  or  other  obstructions 
only  by  express  permission  of  the  Unit- 
ed States,  granted  through  its  agent, 
the  secretary  of  war.  (1894)  21  Op. 
Atty.  Gen.  42;  (1896)  21  Op.  Atty. 
Gen.  293;    (1898)  22  Op.  Atty.  Gen.  52. 

If  the  proposed  canal  between  Port 
Arthur,  Tex.,  and  the  Sabine  Pass  is 
one  of  the  works  provided  for  in  sec- 
tion 3  of  the  act  of  July  13.  1892  (27 
Stat  110),  making  it  unlawful,  without 
the  authority  and  permission  of  the 
secretary  of  war,  for  any  one  to  build 
or  construct  any  of  the  works  therein 
mentioned  in  or  over  any  of  the  navi- 
gable waters  of  the  'United  States 
that  would  obstruct  or  impair  the  navi- 
gation of  said  waters,  the  secretary  of 
war  has  authority  to  authorize  and  per- 
mit its  construction.  (1897)  21  Op. 
Atty.  Gen.  531. 

The  act  admitting  Oregon  into  the 
Union,  and  providing  "that  all  the  navi- 
gable waters  of  said  state  shall  be  com- 
mon highways  and  forever  free,  as  well 
to  the  inhabitants  of  said  state  as  to 
all  other  citizens  of  the  United  States, 
without  tax,  duty,  impost  or  toll  there- 
for," did  not  prohibit  obstructions  by 
bridges  or  otherwise  to  the  navigation 
of  such  waters.  Willamette  Iron- 
Bridge  Co.  v.  Hatch  (1888)  8  Sup.  Ct 
811.  125  U.  S.  1,  31  L.  Ed.  629,  re- 
versing decree  Wallamet  Iron  Bridge 
Co.  v.  Same  (C.  C.  1884)  19  Fed.  347. 

5.  —  Conflict    with    treaties.— This 

section  and  section  9971,  post  are  not 
in  conflict  with  Webster-Ashburton 
Treaty  1842,  art.  2.  Minnesota  Canal 
&  Power  Co.  v.  Pratt  (1907)  112  N. 
W:  395,  101  Minn.  197,  11  L.  R.  A. 
(N.  S.)  105. 

6.  Boom  dellnodd— See  Rollins  v.  Clay 
(1851)  33  Me.  132;  John  Spry  Lumber 
Co.  v.  C.  H.  Green  (1889)  43  N.  W. 
576,  76  Mich.  320;  Gasper  v.  Heim- 
bach  (1893)  55  N.  W.  559,  53  Minn. 
414;    Id.    (1891)  60  N.   W.   1080,   59 


Minn.  102;  Appeal  of  Powers  (1889) 
17  Atl.  254,  125  Pa.  175,  11  Am.  St. 
Rep.  882. 

7.  Harbor  defined*— A  harbor  is  a  re- 
cess in  the  coast  line  of  a  body  of  wa- 
ter in  which  ships  can  be  sheltered, 
and  it  may  extend  to  a  line  inside  of 
which  vessels  may  find  protection,  and 
the  word  has  a  more  extended  meaning 
than  "shore,"  which  when  applied  to 
a  tide  water  bay  usually  means  the 
part  between  ordinary  high  and  low  wa- 
ter marks.  Leary  v.  Jersey  City  (C. 
0.  1911)  189  Fed.  419.  See,  also,  The 
Aurania  (D.  C.  1886)  29  Fed.  98;  Rowe 
v.  Smith  (1883)  51  Conn.  26G,  50  Am. 
Rep.  16;  Martin  v.  Hilton  (1845)  9 
Mete.  (50  Mass.)  371;  People  v.  Kirsch 
(1887)  35  N.  W.  157,  67  Mich.  539,  and 
cases  cited. 

8.  Haven  defined.— See  Ex  parte 
O'Hare  (1910)  179  Fed.  C62,  103  C.  C. 
A.  220;  De  Lovio  v.  Boit  (O.  C.  1815) 
Fed.  Cas.  No.  3,776;  U.  S.  v.  Morel 
(C.  C.  1834)  Fed.  Cas.  No.  15,807. 

9.  Pier  defined.— See  The  Haxby  (D. 
C.  1899)  94  Fed.  1016;  Western  Mary- 
land Tidewater  R.  Co.  v.  Baltimore 
(1907)  68  Atl.  6,  100  Md.  561;  Sea- 
bright  v.  AUgor  (1903)  56  Atl.  287,  69 
N.  J.  Law,  641;  People  v.  New  York 
Ferry  Co.  (N.  Y.  1876)  7  Hun,  105; 
Thompson  v.  New  York  (1854)  11  N. 
Y.  115,  and  cases  cited. 

10.  Weir  defined.— See  Stannard  v. 
Hubbard  (1867)  34  Conn.  370;  Treat 
v.  Chipman  (1352)  35  Me.  34;  Arnold 
v.  Mundy  (1821)  6  N.  J.  Law  1,  10 
Am.  Dec.  356. 

11.  Wharf  defined.— See  John  J.  Ses- 
non  Co.  v.  U.  S.  (1910)  182  Fed.  573, 
105  C.  C.  A.  545;  Illinois  &  St  Louis 
R.  &  Canal  Co.  v.  St.  Louis  (C.  C. 
1872)  Fed  Cas.  No.  7,007;  Smith  v. 
Britain  S.  S.  Co.  (D.  C.  1903)  123  Fed. 
176;  Geiger  v.  Filor  (1859)  8  Fla.  325; 
City  of  Dubuque  v.  Stout  (1871)  32 
Iowa,  49;  City  of  Keokuk  v.  Keokuk 
Northern  Line  Packet  Co.  (1876)  45 
Iowa,  196;  Doane  v.  Broad  St.  Ass'n 
(1810)  6  Mass.  332;  Palen  v.  City  of 
Ocean  City  (1900)  46  Atl.  774,  64  N. 
J.  Law,  669;  Langdon  v.  City  of  New 
York  (1883)  93  N.  Y.  129;  State  v. 
Cowan  (1847)  29  N.  C.  239:  Reighard 
v.  Flinn  (1900)  44  Atl.  1080.  194  Pa. 
352;  Lososne  v.  Young  (1890)  12  S. 
E.'  414,  33  S.  C.  543.  See,  also,  Prior 
v.  Swartz  (1892)  62  Conn.  132.  25  Atl. 
398,  18  L.  R.  A.  668,  36  Am.  St  Rep. 
333. 

12.  Navigable  waters  ef  the  United 
States  In  general.— See  Const  art  3,  § 
2,  and  notes  thereunder;  and  see,  also, 
ante,  chapter  A  of  this  title,  and  notes 
thereunder;  and  see  post,  chapter  E  of 
this  title,  and  notes  thereunder,  and 
chapter  F  of  this  title,  and  notes  there- 
under. 

All  waters  are  navigable  waters  of 
the  United  States  where  they  form  in 
their  ordinary  condition,  by  themselves 
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or  by  uniting  with  other  waters ,  a  con- 
tinued highway  over  which  commerce 
is  or  may  be  carried  on  with  other 
states  or  foreign  countries  in  the  cus- 
tomary modes  in  which  such  commerce 
is  conducted  by  water.  The  Daniel 
Ball  (1870)  10  Wall.  557,  563,  19  L. 
Ed.  909;  The  Montello  (1874)  20  WalL 
430,  22  L.  Ed.  391;  South  Carolina  ▼. 
Georgia  (1876)  93  U.  S.  4,  23  L.  Ed. 
782;  Cardwell  v.  American  Bridge  Co. 
(1885)  113  U.  S.  205,  5  Sup.  Ct.  423, 
28  L.  Ed.  959;  U.  S.  v.  Rio  Grande 
Dam  &  Irrig.  Co.  (1899)  19  Sup.  Ct 
770,  174  U.  S.  690,  43  L.  Ed.  1136; 
Leovy  v,  U.  S.  (1900)  20  Sup.  Ct.  797, 
801,  177  TL  S.  621,  44  L.  Ed.  914,  and 
cases  cited;  The  Robert  W.  Parsons 
(1903)  24  Sup.  Ct.  8,  191  U.  S.  17, 
48  L.  Ed.  73;  Donnelly  v.  U.  S.  (1913) 
33  Sup.  Ct  449,  228  U.  S.  243,  57  L. 
Ed.  820,  Ann.  Cas.  1913E,  710  (rehear- 
ing denied  [1913]  33  Sup.  Ct.  1024,  228 
U.  S.  708,  57  L.  Ed.  1035);  U.  S.  v. 
Wishkah  Boom  Co.  (1905)  136  Fed. 
42,  68  C.  C.  A.  592  (appeal  dismissed 
Wishka  Boom  Co.  v.  U.  S.  [1906]  26 
Sup.  Ct.  765,  202  U.  S.  613,  50  L.  Ed. 
1171);  Manigault  v.  S.  M.  Ward  & 
Co.  (C.  C.  1903)  123  Fed.  707  (judg- 
ment affirmed  Same  v.  Springs  [1905] 
26  Sup.  Ct  127,  199  U.  S.  473,  50  L. 
Ed.  274);  U.  S.  v.  Burlington  &  Hen- 
derson Co.  Ferry  Co.  (D.  C.  1884)  21 
Fed.  331;  (1891)  20  Op.  Atty.  Gen. 
101. 

The  mere  capacity  to  pass  in  a  boat 
of  any  size,  however  small,  from  one 
stream  or  rivulet  to  another,  is  not 
sufficient  to  constitute  a  navigable  wa- 
ter of  the  United  States,  which  Act 
Sept.  19,  1890,  makes  it  a  misdemean- 
or to  obstruct  unless  the  channel  is 
substantially  useful  to  some  purpose  of 
interstate  commerce.  Leovy  v.  U.  S. 
(1900)  20  Sup.  Ct.  797,  177  U.  S.  621, 
44  L.  Ed.  914,  reversing  judgment 
(1899)  92  Fed.  344,  34  C.  C.  A.  392. 

"Navigable  waters  of  the  United 
States"  applies,  first,  to  all  waters  cap- 
able of  sustaining  or  being  used  for  in- 
terstate or  foreign  commerce,  cover- 
ing every  part  of  any  body  of  water, 
tidal  or  otherwise,  any  portion  of  which 
is  capable  of  such  use;  and,  second, 
to  all  waters  under  the  admiralty  and 
maritime  jurisdiction  of  the  United 
States  and  over  which  the  district  court 
of  the  United  States  can  exercise  its 
peculiar  admiralty  jurisdiction.  U.  S. 
v.  Banister  Realty  Co.  (C.  C.  1907)  155 
Fed.  583. 

13.  —  Waters  held  navigable  wa- 
ters of  the  United  States.— -Buffalo  riv- 
er. City  of  Buffalo  v.  Delaware,  L.  & 
W.  R.  Co.  (1910)  120  N.  Y.  S.  1081, 
136  App.  Div.  274.  Tl^e  Chicago  river 
and  its  branches.  Escanaba  &  L.  M. 
Transp.  Co.  v.  Chicago  (1882)  2  Sup. 
Ct  185,  107  U.  S.  678,  27  L.  Ed.  442; 
(1891)  20,  Op.  Atty.  Gen.  101;  Cuyo- 
hoga  river.  Faust  v.  City  of  Cleveland 
(1903)  121  Fed.  810,  58  C.  C.  A.  194. 
East  river  at  New  York.  Miller  v.  New 
York  (1883)  3  Sup.  Ct  228>  109  U.  S. 
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385,  27  L.  Ed.  971.  Erie  Canal.  Per- 
ry v.  Haines  (1903)  24  Sup.  Ct  8,  191 
U.  S.  17,  48  L.  Ed.  73;  Maloney  v. 
Milwaukee  (D.  C.  1880)  1  Fed.  611. 
Fox  river  in  Wisconsin.  The  Montello 
(1874)  20  Wall.  430,  22  L.  Ed.  391; 
Green  Bay  &  M.  Canal  Co.  v.  Patten 
Paper  Co.  (1898)  19  Sup.  Ct  97,  101, 
172  U.  S.  58,  43  L.  Ed.  364.  Hook 
creek  in  the  county  of  Queens,  New 
York.  U:  S.  v.  President,  etc.,  Jamaica 
&  R.  Turnpike  Road  (C.  C.  1910)  183 
Fed.  598.  The  channel  between  Quan- 
tuc  bay  and  East  bay,  portions  of  the 
Great  South  Bay,  in  Long  Island. 
Whitehead  v.  Jessup  (C.  C.  1893)  53 
Fed.  707.  Coastal  waters,  harbors,  and 
other  navigable  waters  of  the  island  of 
Porto  Rico.  (1901)  23  Op.  Atty.  Genu 
551. 

See  ante,  chapter  A  of  this  title,  and 
notes  thereunder,  and,  post,  chapters 
E  and  F  of  this  title,  and  notes  there- 
under. 

14.  —  Waters  held  not  navigable 
waters  of  the  United  States.— -A  pass 
or  crevasse  caused  by  the  overflow  of 
the  Mississippi  river  making  a  channel 
to  the  Gulf  through  which  a  few  fish- 
ermen had  occasionally  gone  with  small 
vessels  carrying  oysters  for  planting, 
and  through  which  one  or  two  cargoes 
of  timber  may  have  passed,  but  which 
had  not  been  used  for  any  purpose  of 
interstate  commerce,  and  the  Gulf  end 
of  which  became  closed.  Leovy  v.  U. 
S.  (1900)  20  Sup.  Ct  797,  798,  177  U. 
S.  621,  44  L.  Ed.  914.  Coastal  waters 
of  Cuba.  (1900)  23  Op.  Atty.  Gen.  76. 
A  stream  in  a 'swamp.  Jeremy  v.  El- 
well  (1890)  5  Ohio  Cir.  Ct  R.  379. 
A  stream  which  is  only  navigable  for 
three  or  four  miles  from  its  mouth  at 
high  tide  by  small  boats  drawing  from 
three  to  four  feet  of  water,  and 
floatable  for  its  entire  length.  State  v. 
Superior  Court  of  Chehalis  County 
(Wash.  1910)  109  P.  340. 

See  ante,  chapter  A  of  this  title,  and 
notes  thereunder. 

15.  Bank  and  bed  of  river  defined.— 

The  bank  of  a  river  is  that  elevation 
of  land  which  confines  the  waters  of  the 
river  in  their  natural  channel  when 
they  rise  to  their  highest,  but  do  not 
overflow  the  banks.  A  river  does  not 
include  lands  beyond  the  banks,  which 
are  covered  in  times  of  freshet  or  ex- 
treme floods,  or  swamps  or  low  grounds 
which  are  liable  to  overflow,  but  are 
reclaimable  for  meadows  or  agriculture, 
or  which,  being  too  low  for  reclama- 
tion, though  not  always  covered  with 
water,  may  be  used  for  cattle  to  range 
upon,  as  natural  or  uninclosed  pasture. 
The  bed  of  a  river  is  a  definite,  and 
commonly  a  permanent,  channel,  and  is 
the  characteristic  which  distinguishes 
the  water  of  the  river  from  mere  sur- 
face drainage,  and  from  water  perco- 
lating through  the  strata  of  the  earth. 
Paine  Lumber  Co.  v.  U.  S.  (0.  C.  1893) 
55  Fed.  854. 
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16.  Eminent  domain,  approval  of  fooV 
oral  govern mont  as  condition  preoedent 
to  exercise  of.— A  public  service  corpo- 
ration will  not  be  permitted  to  exercise 
the  power  of  eminent  domain  in  fur- 
therance of  an  enterprise  involving  in- 
terference with  navigable  waters  with- 
in  the  state  without  having  first  pro- 
cured the  approval  of  the  federal  gov- 
ernment Minnesota  Canal  &  Power 
Co.  v.  Pratt  (1907)  112  N.  W.  395,  101 
Minn.  197. 

17.  Affirmatively  authorized  obstruc- 
tions er  Improvements.— Obstructions 
not  affirmatively  authorized  by  Con- 
gress are  prohibited,  but  the  case  of 
the  state  assent  remains  with  the  state 
for  its  sole  adjudication.  North  Shore 
Boom  &  Driving  Co.  v.  Nicomen  Boom 
Co.  (1909)  29  Sup.  Ct  355,  357,  212 
U.  S.  406,  53  L.  Ed.  574.  The  word 
"affirmatively"  in  this  section  is  used  to 
distingush  the  two  kinds  of  authority 
referred  to,  and  the  section  should  be 
construed  to  require  that  the  initial 
authorization  to  create  an  obstruction 
must  rest  on  affirmative  congressional 
authority,  and  not  on  a  mere  permit  of 
the  secretary  of  war.  The  word  "au- 
thorize" is  used  in  the  sense  of  to  ap- 
prove of  and  formally  sanction,  and  the 
section  does  not  confer  on  the  secre- 
tary of  war  authority  to  grant  original 
authorization  for  the  construction  of 
any  work  constituting  an  obstruction  of 
the  navigable  waters  of  the  United 
States.  Hubbard  v.  Fort  (C.  C.  1911) 
188  Fed.  987.  And  a  log  boom  con- 
structed in  the  manner  conformable  to 
a  state  statute  at  the  time  congress  had 
not  assumed  jurisdiction  over  the  wa- 
ters in  question  is  "affirmatively  au- 
thorized by  law"  within  Act  1800,  c. 
907,  §  10.  U.  S.  v.  Bellingham  Bay 
Boom  Co.  (1900)  20  Sup.  Ct.  343,  344, 
176  U.  S.  211,  44  L.  Ed.  437. 

At  common  law  no  right  to  wharf  out 
to  navigable  waters  attached  to  the 
ownership  of  shore  lands,  and  such 
right,  if  it  exists,  must  be  based  on 
some  legislation  of  the  state.  Western 
Pac.  Ry.  Co.  v.  Southern  Pac.  Co. 
(1907)  151  Fed.  376,  80  C.  C.  A.  606L 

That  a  log  boom  constructed  under 
authority  of  a  state  statute  on  a  river 
lying  wholly  within  the  state  may  not 
conform  to  the  regulations  prescribed 
by  the  state  statute  does  not  make  it 
an  unlawful  structure,  under  Act  Sept. 
19,  1890  (26  Stat  426).  U.  S.  v.  Bel- 
lingham Bay  Boom  Co.  (1897)  81  Fed. 
658,  26  C.  C.  A.  547,  affirming  judg- 
ment (C.  C.  1896)  72  Fed.  585,  judg- 
ment reversed  (1900)  20  Sup.  Ct.  343, 
176  U.  S.  211,  44  L.  Ed.  437. 

This  section  does  not  apply  to  the 
rebuilding  of  a  bridge  which  was  law- 
fully in  existence  when  passed.  The 
right  to  maintain  a  railroad  bridge  law- 
fully built  across  a  navigable  stream 
carries  the  right  to  rebuild  the  same  in 
whole  or  in  part  when  required  for  the 
safety  of  travel  and  transportation,  and 
also  the  right  to  build  such  temporary 
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structures  in  the  stream  as  may  be  nec- 
essary to  prevent  the  interruption  of 
the  operation  of  the  railroad,  and  to 
maintain  the  same  for  a  reasonable 
length  of  time.  Rogers  Sand  Co.  v. 
Pittsburgh,  Ft.  W.  &  C.  Ry.  Co.  (1905) 
139  Fed.  7,  71  C.  C.  A.  419. 

In  passing  on  whether  permission 
shall  be  given  for  the  erection  of  a 
dolphin  off  the  coast  of  Santa  Barbara, 
Cal.,  the  Chief  of  Engineers  and  the 
Secretary  of  the  Treasury  should  not 
consider  the  incidental  injury  to  the 
bathing  beach  or  the  impairment  of 
bathing  facilities  in  that  vicinity,  or  any 
other  similar  reason  not  having  direct 
relation  to  the  navigable  capacity  of  the 
waters  and  their  use  for  interstate  and 
foreign  commerce.  Such  considerations 
should  not  prevent  the  approval  of  the 
plan,  provided  it  would  otherwise  have 
their  approval.  (1909)  27  Op.  Atty. 
Gen.  285. 

Complaint  held  not  to  show  that  a 
bridge  across  a  navigable  stream  was 
a  public  nuisance  where  it  did  not 
show  whether  it  was  built  since  the 
passage  of  this  section  or  section 
9971,  post,  or  whether  it  was  built 
without  the  approval  of  the  War  De- 
partment as  required  by  that  act. 
Mauldin  v.  Central  of  Georgia  Ry.  Co. 
(Ala.  1913)  61  So.  947. 

No  right  to  obstruct  navigation  pass- 
es to  the  purchasers  under  the  laws  for 
the  sale  of  swamp  and  overflowed  lands. 
Taylor  v.  Underhill  (1871)  40  Cal.  471. 

The  owner  of  a  lot  abutting  on  the 
waters  of  Lake  Michigan  does  not  ac- 
quire the  right  to  construct  a  wharf 
over  submerged  lands,  not  owned  by 
him,  immediately  in  front  of  his  prop- 
erty, by  obtaining  a  license  to  build 
such  wharf  from  the  Secretary  of  War 
under  this  section.  Cobb  v.  Lincoln 
Park  Com'rs  (1903)  67  N.  E.  5,  202 
111.  427,  63  L.  R.  A.  264,  95  Am.  St 
Rep.  258. 

A  water  pipe  across  the  Kennebec 
river,  if  built  according  to  plans  recom- 
mended by  the  chief  of  engineers  and 
authorized  by  the  Secretary  of  War,  is 
deemed  authorized  by  Congress,  and  is 
a  lawful  structure  without  any  further 
action  by  the  courts.  Maine  Water  Co. 
v.  Knickerbocker  Steam  Towage  Co. 
(1905)   59  A.  953,  99  Me.  473. 

That  title  of  the  bed  of  a  navigable 
slough  has  been  vested  in  a  person  by 
purchase  from  the  state  as  tide  lands 
gives  him  no  right  to  obstruct  naviga- 
tion. Dawson  v.  McMillan  (1904)  75 
P.  807,  34  Wash.  269. 

A  sale  by  the  state  of  tide  lands  is 
subject  to  the  paramount  right  of  the 
public  in  the  navigable  waters  thereof, 
and  confers  no  right  to  obstruct  navi- 
gation. Judson  v.  Tide  Water  Lum- 
ber Co.  (1908)  98  P.  377,  51  Wash.  164. 

The  city  of  Chicago  was  empowered, 
without  the  approval  of  the  Secretary 
of  War,  to  require  the  lowering  of  a 
street  railway  tunnel  under  the  Chi- 
cago river  to  give  a  clear  depth  of  21 
feet  of  water  above  it,  or,  in  the  al- 
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tentative,  to  compel  its  removal,  by  the 
declaration  in  River  and  Harbor  Act 
March  3,  1889,  c  426,  30  Stat.  1156, 
that  all  the  work  of  removing  and  re- 
constructing bridges  and  piers  and  low- 
ering tannels,  necessary  to  permit  a 
navigable  channel  with  the  prescribed 
"project"  depth  of  21  feet  in  the  Chi- 
cago river,  should  be  done  by  the  city 
without  expense  to  the  United  States. 
West  Chicago  St  R.  Co.  v.  Illinois  ex 
rel.  Chicago  (1906)  26  Sup.  Ct  518, 
524,  201  U.  S.  506,  50  L.  Ed.  845,  af- 
firming judgment  (1905)  78  N.  E.  393, 
214  111.  9. 

Where  the  Secretary  of  War  author- 
ized the  construction  of  improvements 
In  the  Chicago  river  so  as  to  secure  a 
flowage  capacity  of  300,000  cubic  feet 
per  minute  with  a  velocity  of  1%  miles 
an  hour,  but  reserving  the  right  at  any 
time,  when  it  became  apparent  that  the 
current  created  in  the  river  was  an  un- 
reasonable obstruction  to  navigation,  to 
close  the  connection  between  the  river 
and  the  canal  of  the  sanitary  district, 
the  grant  was  not  conditioned  on  the 
district's  keeping  the  current  within  the 
stated  velocity.  Corrigan  Transit  Co. 
v.  Sanitary  Dist  of  Chicago  (1905)  137 
Fed.  851,  7<f  C.  O.  A.  381. 

18.  —  Surrender  of  authority  to 
prevont  obstructions  of  navigable  wa- 
ters.—That  the  government  permits  a 
structure  in  some  degree  interfering 
with  navigation  of  an  inland  harbor 
does  not  work  a  surrender  of  the  gov- 
ernment's authority  to  prevent  other 
obstructions  on  the  same  spot  City  of 
Milwaukee  v.  Gimbel  Bros.  (1906)  110 
N.  W.  7.  130  Wis.  31. 

19.  Authorization    of    excavations.— 

Inasmuch  as  plans  for  a  proposed  ex- 
cavation in  a  river  have  not  been  sub- 
mitted to  the  Secretary  of  War  for  his 
approval  and  authorization,  he  is  not 
required  by  law  to  give  the  proceedings 
consideration.  (1891)  20  Op.  Atty. 
Gen.  101. 

20.  Rights  of  riparian  owners  to 
ereot  structures  on  navigable  waters- 
Riparian  owners,  in  order  to  secure 
access  to  navigable  water,  may  law- 
fully erect  wharves  or  other  structures. 
Weems  Steamboat  Co.  of  Baltimore  City 
v.  People's  Steamboat  Co.  (1909)  29  Sup. 
Ct.  661,  214  U.  S.  345,  53  L.  Ed.  1024, 
16  Ann.  Cas.  1222  (reversing  decree 
[19071  152  Fed.  1022,  82  C.  C.  A.  276) ; 
Dalton  v.  Hazelet  (1910)  182  Fed.  561, 
105  C.  C.  A.  99;  Case  v.  Toftus  (C. 
C.  1889)  39  Fed.  730,  5  L.  R.  A.  684; 
Dana  v.  Jackson  St  Wharf  Co.  (1866) 
31  Cal.  118,  89  Am.  Dec.  164;  Inhab- 
itants of  Town  of  East  Haven  v.  Hen- 
ningway  (1828)  7  Conn.  186;  Burrows 
v.  Gallup  (1865)  32  Conn.  493,  87  Am. 
Dec.  186;  Ockerhausen  v.  Tyson  (1898) 
40  A.  1041.  71  Conn.  31;  Ensminger 
v.  People  (1868)  47  HI.  384,  95  Am. 
Dec.  495;  City  of  Chicago  v.  Laflin 
(1868)  49  111.  172;  Deering  v.  Pro- 
prietors of  Long  Wharf  (1845)  25  iMe. 
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(12  Shep.)  51;  People  ▼.  Woodruff 
(1899)  53  N.  E.  1129,  159  N.  Y.  536 
(affirming  judgment  and  order  [1898] 
51  N.  Y.  S.  515,  30  App.  Div.  43); 
Bond  v.  Wool  (1890)  107  N.  O.  139, 
12  S.  E.  281. 

And  provided  that  such  structures  are 
so  adapted  as  not  to  obstruct  naviga- 
tion. Dutton  v.  Strong  (1861)  66  TJ.  S. 
(1  Black)  23,  17  L.  Ed.  29;  Leverich 
v.  City  of  Mobile  (C.  C.  1867)  110 
Fed.  170;  Paine  Lumber  Co.  v.  U.  S. 
(C.  C.  1893)  55  Fed.  854;  Greenleaf 
Johnson  Lumber  Co.  v.  U.  S.  (D.  C. 
1913)  204  Fed.  489;  Mobile  Transp. 
Co.  v.  City  of  Mobile  (Ala.  1907)  44 
So.  976,  13  L.  R.  A.  (N.  S.)  352;  Frink 
v.  Lawrence  (1849)  20  Conn.  117,  50 
Am.  Dec.  274;  Simons  v.  French  (1856) 
25  Conn.  346;  Prior  v.  Swarts  (1892) 
62  Conn.  132,  25  Atl.  398,  36  Am.  St 
Rep.  333,  18  L.  R.  A.  668;  Bainbridge 
v.  Sherlock  (1868)  29  Ind.  364,  95  Am. 
Dec.  644;  Mills  &  Allen  v.  Evans  (1897) 
69  N.  W.  1W3,  100  Iowa,  712;  Cin- 
cinnati Cooperage  Co.  v.  Common- 
wealth (1890)  11  Ky.  Law  Rep.  629; 
Goodsell  v.  Lawson  (1875)  42  Md.  348; 
Rice  v.  Ruddiman  (1862)  10  Mich.  125; 
Rippe   v.    Chicago,    D.    &   M.    It    Co, 

(1876)  23  Minn.  18;  Carli  v.  Stillwater 
St  Ry.  &  Transfer  Co.  (1881)  28 
Minn.  373,  10  N.  W.  205.  41  Am.  Rep. 
290;  Union  Depot  St.  Ry.  &  Transfer 
Co.  v.  Brunswick  (1883)  31  Minn.  297, 
17  N.  W.  626;  In  re  Union  Depot  Ry. 
&  Transfer  Co.  (Minn.  1883)  17  N. 
W.  626;  St  Louis,  K.  &  N.  W.  R.  Co. 
v.  St.  Louis  Union  Stock  Yards  Co. 
(1894)  120  Mo.  541,  25  S.  W.  399; 
Barnes  v.  Midland  R.  Terminal  Co.  (N. 
Y.  1908)  85  N.  E.  1093  (reversing  judg- 
ment [1908]  110  N.  Y.  S.  545,  126  App. 
Div.  435);  Bond  v.  Wool  (1890)  107 
N.  C.  139,  12  S.  E.  281;  Pollock  v. 
Cleveland  Shipbuilding  Co.  (1897)  47 
N.  E.  582,  56  Ohio  St  655;  Parker  v. 
Taylor  (1879)  7  Or.  435;  Coquille  Mill 
&  Mercantile  Co.  v.  Johnson  (Or.  1908) 
98  P.  132;  Thornton  v.  Grant  (1873) 
10  R  I.  477,  14  Am.  Rep.  701;  Dela- 
plaine   v.   Chicago    &   N.   W.   Ry.   Co. 

(1877)  42  Wis.  214,  24  Am.  Rep.  386; 
Diedrich  v.  Northwestern  Union  Ry. 
Co.  (1877)  42  Wis.  248,  24  Am.  Rep. 
399;   Stevens  Point  Boom  Co.  v.  Reilly 

(1878)  44  Wis.  295.  But  no  person 
may  impair  the  paramount  right  of  un- 
obstructed navigation.  Lallande  v.  The 
C.  D.  Jr.  (D.  C.  1855)  Fed.  Cas.  No. 
8,000;  Sherlock  v.  Bainbridge  (1872) 
41  Ind.  35,  13  Am.  Rep.  302;  Warner 
v.  Ford  Lumber  &  Mfg.  Co.  (1906)  93 
S.  W.  650,  29  Ky.  Law  Rep.  527,  123 
Ky.  103;  Cumberland  Pipe  Line  Co.  v. 
Stambaugh  (1910)  126  S.  W.  106,  137 
Ky.  528;  Kean  v.  Stetson  (1827)  22 
Mass.  (5  Pick.)  492;  McGunnegle  v. 
Pittsburg  &  L.  E.  It  Co.  (Pa.  1906)  62 
A.  988,  213  Pa.  383.  While  in  other  ju- 
risdictions he  can  extend  his  wharf  to, 
but  not  beyond,  low-water  mark.  Prior 
▼.  Swart*  (1892)  62  Conn.  132,  25  A. 
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398,  18  Ll  IL  A.  668,  36  Am.  St.  Rep. 
333;  Naglee  v.  Ingersoll  (1847)  7  Pa. 
(7  Barr)  186;  Frankford  v.  Lennig 
(Pa.  1853)  1  Am.  Law  Reg.  367;  Bor- 
ough of  Frankford  v.  Lennig  (Pa.  1863) 
2  Phila.  403;  Borough  of  Elizabeth  y. 
The  Geneva  (Pa.  1883)  3  Lane.  Law 
Rev.  134. 

A  right  to  obstruct  navigation  can- 
not be  obtained  by  user  or  prescrip- 
tion. Olive  v.  State  (1888)  86  Ala.  88, 
5  South.  653,  4  L.  R.  A.  33;  Blackman 
v.  Mauldin  (Ala.  1909)  61  So.  23;  In- 
gram v.  Police  Jury  of  Parish  of  St 
Tammany  (1868)  20  La.  Ann.  226; 
Knox  v.  Ghaloner  (1866)  42  Me.  160; 
Gifford  ▼.  McArthur  (1885)  55  Mich. 
535,  22  N.  W.  28.  Subject  to  such  rules 
and  regulations  as  may  be  prescribed  by 
statute.  Sullivan  Timber  Co.  v.  City  of 
Mobile  (C.  C.  1901)  110  Fed.  186; 
Groner  ▼.  Foster  (1897)  94  Va.  650,  27 
S.  E.  493. 

Under  the  common  law  as  it  obtains 
in  some  jurisdictions,  the  riparian  own- 
er cannot  erect  a  wharf  or  other  struc- 
ture below  high-water  mark.  Revell  v. 
People  (1898)  52  N.  B.  1052,  177  M. 
468,  43  L.  R.  A.  790,  60  Am.  St  Rep. 
257;  Trustees,  etc.,  of  Town  of  Brook- 
haven  v.  Smith  (1904)  90  N.  Y.  S.  646, 
98  App.  Div.  212,  reversed  (1907)  80 
N.  E.  665,  188  N.  Y.  74,  9  L.  R.  A.  (N. 

S.)  326. 

When  a  riparian  owner  on  one  side 
of  a  river  seeks,  by  dikes  or  otherwise, 
to  secure  an  improvement  of  his  prop- 
erty, he  must  do  so  without  obstructing 
the  navigability  of  the  river,  or  destroy- 
ing the  property  of  the  riparian  owner 
on  the  opposite  shore.  Rutz  v.  St. 
Louis  (C.  C.  1882)  10  Fed.  33S,  341. 

The  owners  of  lots  fronting  on  a 
street,  the  fee  of  which  is  in  another, 
and  separated  from  it  by  navigable  wa- 
ters, are  not  entitled  by  virtue  of  such 
ownership  to  construct  wharves  along 
the  shore  parallel  with  the  street  op- 
posite their  property.  Potomac  Steam- 
boat Co.  v.  Upper  Steamboat  Co.  (D. 
C.  1880)  4  MacArthur  &  M.  285. 

The  upland  owner  has  a  right  to  build 
a  wharf  on  tide  lands  in  front  of  his 
property,  notwithstanding  a  trespass- 
er's presence  on  the  tide  lands.  Lewis 
v.  Johnson  (1902)  1  Alaska,  529. 

The  owner  of  a  lot  on  the  water  front 
of  San  Francisco  has  no  right,  with- 
out a  license,  to  wharf  out  from  his 
"  own  land  into  the  bay.  Dana  v.  Jack- 
son St  Wharf  Co.  (1866)  31  CaL  118, 
86  Am.  Dec.  164. 

The  public  has  an  easement  in  and 
the  right  to  use  navigable  streams,  but 
in  so  doing  must  have  due  considera- 
tion and  reasonable  care  for  the  rights 
of  the  riparian  owner,  whose  right  to 
use  a  stream  implies  the  necessity  as 
well  as  the  right  to  pass  to  and  from 
such  stream.  Johnson  v.  Johnson 
(1908)  95  P.  499,  14  Idaho,  561;  Moss 
v.  Ramey  (1908)  95  P.  513,  14  Idaho, 
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proceedings,  be  to  laid  out  across  a 
navigable  water  way  at  to  destroy  the 
water  way.  Ligare  v.  City  of  Chicago 
(1891)  139  TJL  46,  28  N.  B.  934. 

Riparian  rights  in  the  Great  Lakes 
do  not  extend  beyond  access  to  naviga- 
ble water.  Stuart  v.  Greanyea  (1908) 
117  N.  W.  665,  15  Detroit  Leg.  N.  689, 
154  Mich.  132. 

The  owner  of  land  bounded  by  a  nav- 
igable river  has  the  right  of  access  to 
the  navigable  part  of  the  river  in  front 
of  his  premises,  and  the  right  to  use 
of  the  waters  for  all  purposes  not  in- 
consistent with  the  public  right  of  navi- 
gation therein.  Hobart-Lee  Tie  Co.  v. 
Stone  (1909)  117  S.  W.  604,  135  Mo. 
App.  438. 

The  right  to  build  docks  being  a  right 
dependent  on  the  shore  ownership,  a 
corporation  to  whom  land  bounding  on 
water  is  conveyed  to  be  used  for  a  spe- 
cific purpose  has  the  right  to  prevent 
third  persons  building  docks  in  front 
of  their  land  though  it  may  not  have 
the  right  to  build  such  docks.  Morris 
Canal  &  Banking  Co.  v.  Brown  (1858) 
27  N.  J.  Law  (8  Dutch.)  13. 

The  right  of  a  riparian  owner  to  con- 
struct booms,  etc.,  adjacent  to  his  land 
is  a  mere  franchise,  distinguishable 
from  the  -appropriation  and  occupation 
of  the  bed  itself,  but  is  not  personal  to 
the  owner,  and  is  the  subject  of  grant 
Coquille  Mill  &  Mercantile  Co.  v.  John- 
son (Or.  1908)  98  P.  132. 

An  obstruction  is  such  an  impediment 
to  the  navigation  that  boats  in  passing 
along  the  stream  cannot  by  the  use  of 
ordinary  care  avoid  being  injured. 
Terre-Haute  Drawbridge  Co.  v.  Halli- 
day  (1S52)  4  Ind.  36. 

This  section  not  only  includes  the 
kind  of  structures  specifically  referred 
to  in  section  9971,  post,  but  all  others 
that  may  be  an  obstruction  to  the  nav- 
igable capacity  of  the  waters  of  the 
United  States,  without  reference  to 
whether  the  obstruction  is  but  slight, 
and  only  temporary.  Hubbard  v.  Fort 
(C.  C.  1911)   188  Fed.  987. 

Particular  structures  held  unlawful 
obstructions   of   navigation: 

A  pier  erected  in  the  navigable  water 
of  the  Mississippi  river  for  the  sole 
use  of  the  riparian  owner,  without  li- 
cense or  authority  of  any  kind,  except 
such  as  may  arise  from  ownership  of 
the  adjacent  shore.  Atlee  v.  North- 
western Union  Packet  Co.  (1874)  88 
U.  S.  (21  Wall.)  389,  22  L.  Ed.  619. 

A  log  boom  which  completely  blocks 
up  the  channel  of  a  navigable  river, 
leaving  no  space  for  the  free  passage 
of  boats  and  vessels,  although  it  has 
what  is  termed  a  "trip,"  which  may  be 
opened  for  the  passage  of  vessels.  U. 
S.  v.  Bellingham  Bay  Boom  Co.  (1900) 
20  Sup.  Ct.  343,  176  U.  S.  211.  44  L. 
Ed.  437,  reversing  decree  (1897)  81 
Fed.  658,  26  C.  C.  A.  547. 

A  rope  stretched  across  the  archway 
of  a  bridge,  and  over  the  principal 
channel  of  a  navigable  river,  and  re- 
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niaining  24  hours.     The  Swan  (D.  G, 
1884)  19  Fed.  455. 

A  gas  main  across  the  Allegheny  riv- 
er, held,  a  wrongful  obstruction  to  navi- 
gation. Omslaer  v.  Philadelphia  Co. 
(D.  C.  1887)  81  Fed.  354. 

Particular  structures  held  not  unlaw* 
ful  obstructions  of  navigation: 

Temporary  obstructions.  State  v. 
Charleston  Light  &  Water  Co.  (1904) 
47  S.  E.  979,  68  S.  C.  540. 

Obstructions  in  aid  of  navigation. 
Delaware  &  H.  Canal  Co.  v.  Lawrence 
(N.  T.  1873)  2  Hun,  163. 

Building  between  high  and  low  water 
marks.  State  ex  rel.  Citizens'  Electric 
Lighting  &  Power  Co.  v.  Longfellow 
(1902)  69  S.  W.  374,  169  Mo.  109. 

Log  booms.  The  City  of  Erie  v. 
Canfield  (1873)  27  Mich.  479;  Canfield 
v.  The  City  of  Erie  (18S9)  1  Mien.  N. 
P.  105;  Pickens  v.  Coal  River  Boom 
&  Timber  Co.  (1902)  41  S.  E.  400,  51 
W.  Va.  445,  90  Am.  St  Rep.  819. 

Piers,  docks,  and  wharves.  Barnes  v. 
Midland  R.  Terminal  Co.  (1908)  110  N. 
Y.  S.  545,  126  App.  Div.  435  (judgment 
reversed  [N.  Y.  1908]  85  N.  E.  1093) ; 
Ryan  v.  Brown  (1869)  18  Mich.  196, 
100  Am.  Dec.  154. 

Piers,  docks,  and  wharves  erected  in 
Lake  Michigan  by  a  railroad  company 
by  virtue  of  its  riparian  proprietorship 
cannot  be  said  to  extend  into  the  lake 
beyond  the  point  of  practical  navigabil- 
ity, having  reference  to  the  manner  in 
which  commerce  in  vessels  is  conduct- 
ed on  that  lake,  where  such  structures 
extend  no  further  into  the  lake  than  is 
necessary  to  accommodate  a  great  num- 
ber of  vessels  of  moderate  capacity, 
and  the  average  depth  of  water  at  the 
outer  line  of  the  structures  is  insuffi- 
cient for  the  accommodation  of  a  vast 
amount  of  commerce. carried  on  in  ves- 
sels on  the  lake.  People  of  State  of 
Illinois  v.  Illinois  Cent  R.  Co.  (1902) 
22  Sup.  Ct  300,  184  U.  S.  77,  46  L.  Ed. 
440,  affirming  decree  (1899)  91  Fed. 
955,  34  C.  C.  A.  138. 

Wire  cable.  The  Vancouver  (D.  O. 
1873)  Fed.  Cas.  No.  16,838. 

Bridge.  Miller  v.  City  of  New  York 
(1883)  3  Sup.  Ct.  228,  109  U.  S.  385, 
27  L.  Ed.  971,  affirming  decree  (C.  O. 
1880)  10  Fed.  513. 

See,  also,  Barrett's  Syndic  v.  City  of 
New  Orleans  (1858)  13  La.  Ann.  105; 
State  v.  Wilson  (1856)  42  Me.  9;  At- 
torney General  v.  Evart  Booming  Co. 
(18760  34  Mich.  462;  Scott  v.  Layng 
(1886)  26  N.  W.  220,  791,  59  Mich.  43; 
Walsh  v.  Hopkins  (1901)  48  A.  390, 
22  R.  I.  418. 

As  to  the  lines  and  boundaries  within 
which  a  riparian  owner  may  erect 
structures,  see  Oregon  Coal  &  Naviga- 
tion Co.  v.  Anderson  (1913)  206  Fed. 
404,  124  C.  C.  A.  286;  Martin  v.  Heck- 
man  (1901)  1  Alaska,  165;  Ladies' 
Seamen's  Friend  Soc.  v.  Hnlstead  (1889) 
58  Conn.  144,  19  Atl.  658;  Chicago 
Yacht  Club  v.  Marks  (1901)  97  HI. 
App.  406  (affirmed  Marks  v.  Columbia 
Yacht  Club  [1905]  76  N.  B.  582,  219 

(12196) 


III  417);  City  of  Baltimore  V.  Balti- 
more &  Philadelphia  Steamboat  Co. 
(1906)  65  A.  353,  104  Md.  485;  Brad- 
ley v.  McPherson  (N.  J.  1904)  58  A. 
105. 

21.  —  Burden  of  proof.— Any  ob- 
struction of  a  navigable  stream  erect- 
ed without  constitutional  legislative 
authority  is  a  nuisance.  Woodman  v. 
Kilbourn  Mfg.  Co.  (C.  C.  1867)  Fed. 
Cas.  No.  17,978;  Northwestern  Union 
Packet  Co.  v.  Atlee  (C.  C.  1873)  Fed. 
Cas.  No.  10,341;  Wethersfield  v.  Hum- 
phrey (1850)  20  Conn.  218;  People  v. 
City  of  St  Louis  (1848)  10  111.  (5 
Gilman)  351,  48  Am.  Dec.  339;  Swain 
v.  Chicago.  B.  &  Q.  R.  Co.  (1911)  160 
HI.  App.  533  (judgment  affirmed  David 
M.  Swain  &  Son  v.  Same  [111.  1912]  97 
N.  E.  247);  Cincinnati  Cooperage  Co. 
v.  Commonwealth  (1890)  11  Ky.  Law 
Rep.  629;  Veazie  v.  Dwinel  (1862)  50 
Me.  479;  Gerrish  v.  Brown  (1863)  51 
Me.  256.  81  Am.  Dec.  569;  Smart  v. 
Aroostook  Lumber  Co.  (1907)  68  A. 
527,  103  Me.  37;  Commonwealth  v. 
Wright,  Thacher  (Mass.  1829)  Cr.  Cas. 
211;  Weller  v.  Missouri  Lumber  & 
Mining  Co.  (1913)  161  S.  W.  853,  176 
Mo.  App.  243;  Newark  Plank  Road  & 
Ferry  Co.  v.  Elmer  (1855)  9  N.  J.  Eq. 
(1  Stockt)  754;  Hart  v.  City  of  Al- 
bany (N.  Y.  1832)  9  Wend.  571,  24 
Am.  Dec.  165;  Hecker  v.  New  York 
Balance  Dock  Co.  (N.  Y.  1857)  13  How. 
Prac.  549;  People  v.  Horton  (N.  Y. 
1875)  5  Hun,  516  (affirmed  [1876]  64 
N.  Y.  610);  People  v.  Steeplechase 
Park  Co.  (1913)  143  N.  Y.  S.  503,  82 
Misc.  Rep.  247;  Reyburn  v.  Sawyer 
(1904)  47  S.  E.  761,  135  N.  C.  328,  65 
L.  R.  A.  930,  102  Am.  St.  Rep.  555; 
McMeekin  v.  Central  Carolina  Power 
Co.  (1908)  61  S.  E.  1020,  80  S.  O.  512; 
Gold  v.  Carter  (1848)  28  Tenn.  (9 
Humph.)  369,  49  Am.  Dec.  712;  Barnes 
v.  City  of  Racine  (1854)  4  Wis.  454; 
Stevens  Point  Boom  Co.  ▼.  Reilly 
(1879)  46  Wis.  237,  49  N.  W.  978; 
Union  Mill  Co.  v.  Shores  (1886)  66 
Wis.  476,  29  N.  W.  243;  McCarthy  ▼. 
Murphy  (1903)  96  N.  W.  531,  119  Wis. 
159,  100  Am.  St.  Rep.  876. 

Where  bridge  piers  and  landing  places 
on  the  shores  of  navigable  waters  do 
not  violate  positive  law,  the  one  who 
alleges  that  they  are  a  nuisance  or  an 
obstruction  to  the  navigation  must 
prove  it.  Dutton  v.  Strong  (1861)  1 
Black,  23,  32, 17  L.  Ed.  29. 

22.  —  Question  for  Jury .P-See  Blanc 
▼.  Klumpke  (1865)  29  Cal.  156;  Wet- 
more  v.  Atlantic  White  Lead  Co.  (N. 
Y.  1862)  37  Barb.  70;  Pilcher  v.  Hart 
(1840)  20  Tenn.  (1  Humph.)  524. 

23.  Bridges      as      obstructions.— See 

post,  chapter  E  of  this  title,  and  notes 
thereunder. 

24.  Dams  as  obstructions*— See  post, 
chapter  F  of  this  title,  and  notes  there- 
under. 
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25.  Criminal  prosecution.— The  ob- 
struction of  navigable  rivers  under  the 
laws  of  the  original  states  is  not  pun- 
ishable as  a  crime,  unless  contrary  to 
some  clause  in  the  federal  constitution, 
or  a  treaty  or  an  act  of  congress.  U. 
S.  v.  New  Bedford  Bridge  (O.  O.  1847) 
Fed.  Cas.  No.  15,867. 

See,  also,  notes  under  §  9917,  post. 

26.  Information  in  name  of  attornoy 
general  of  United  States.— Obstructions 
to  navigation  in  the  navigable  waters  of 
the  United  States,  whether  by  states  or 
by  individuals,  constitute  acts  of  pur- 
presture.  There  is  remedy  in  such  case 
by  ex  officio  information  in  the  name  of 
the  Attorney  General  of  the  United 
States.    (1853)  6  Op.  Atty.  Gen.  172. 

27.  Proceedings  by  war  department.— 

It  is  the  duty  of  the  war  department  to 
direct  proceedings  to  be  taken  to  enjoin 
the  construction  of  a  "dock  line"  which 
will  obstruct,  encroach  upon,  or  inter- 
fere with  harbor  improvement.  (1882) 
17  Op.  Atty.  Gen.  279,  citing  U.  S.  v. 
Duluth  (C.  O.  1871)  Fed.  Cas.  No.  15,- 
001. 

28.  Damages,  recovory  of.— Where  a 
riparian  owner  erects  a  pier  in  the 
navigable  water  of  the  Mississippi  riv- 
er without  license  or  authority  of  any 
kind,  except  such  as  may  arise  from 
his  ownership  of  the  adjacent  shore,  he 
is  liable  for  the  sinking  of  a  barge  by 
colliding  with  it  in  the  night.  Where 
plaintiff,  whose  vessel  was  injured  in  a 
collision  with  a  pier  erected  by  a  ri- 
parian owner,  was  in  fault  because  the 
pilot  was  ignorant  or  negligent  concern- 
ing the  obstruction,  and  the  landowner 
was  in  fault  because  his  pier  was  an 
unlawful  obstruction  to  navigation,  the 
damages  were  divided.  Atlee  v.  North- 
western Union  Packet  Co.  (1874)  88  U. 
S.  (21  Wall.)  389,  22  L.  Ed.  619. 

The  city  of  Chicago  in  erecting  a  wa- 
terworks crib  in  the  navigable  waters 
of  Lake  Michigan  within  the  roadstead 
to  and  from  the  port  of  Chicago  under 
a  permit  from  the  War  Department, 
assumed  the  obligation  to  provide  there- 
on suitable  fog  signals  for  the  protec- 
tion of  navigation  whether  specifically 
prescribed  by  the  permit  or  the  light- 
house board  or  not;  that  the  nonper- 
formance of  such  duty  by  the  failure  to 
provide  a  bell  which,  as  shown  by  the 
evidence,  could  have  been  heard  for  a 
mile  or  more,  rendered  the  party  re- 
sponsible therefor  liable  for  the  re- 
sulting damages.  The  crib  having  been 
previously  turned  over  by  the  contrac- 
tor who  built  it  to  the  city,  which  had 
exclusive  possession*  and  maintained  the 
light  by  its  employes,  without  proof  of 
any  reservation  in  the  contract  the  con- 
tractor could  not  be  held  responsible 
for  the  failure  to  maintain  proper  sig- 
nals. A  steamer  approaching  the  port 
of  Chicago  at  night  in  a  fog  at  half 
speed,  which  was  at  the  rate  of  about 
4%  miles  an  hour,  and  on  the  undis- 
puted testimony  enabled  her  to  clear 


another  vessel  or  an  obstruction  on  a 
warning  received  at  a  distance  of  twice 
her  length,  held  not  in  fault  because  of 
excessive  speed  for  a  collision  with  a 
waterworks  crib  from  which  no  bell 
was  sounded,  as  she  had  a  right  to  ex- 
pect, and  which  was  insufficiently  light- 
ed. Erie  &  Western  Transp.  Co.  v. 
City  of  Chicago  (1910)  178  Fed.  42, 
101  C.  C.  A.  170,  writ  of  certiorari  de- 
nied City  of  Chicago  v.  Erie  &  WTestern 
Transp.  Co.  (1910)  30  Sup.  Ct.  574, 
216  U.  S.  620,  54  L.  Ed.  641. 

The  city  of  Chicago,  as  owner  of  a 
waterworks  crib,  and  a  steamer,  which 
came  into  collision  therewith  in  a  fog, 
both  held  in  fault  for  negligence.  City 
of    Chicago    v.    Goodrich   Transit    Co. 

(1912)  199  Fed.  112,  117  C.  C.  A.  362. 
Injury  to  a  steamer  from  collision  in 

the  night  with  a  crib  under  construction 
as  an  extension  of  a  breakwater  held, 
due  to  inefficient  lookout  or  obstruction 
of  the  light  by  fog  and  smoke  for  which, 
in  either  case,  the  contractors  building 
the  crib  were  not  liable.  Rutland 
Transit  Co.  v.  L.  P.  &  J.  A.  Smith  Co. 

(1913)  209  Fed.  47,  12B  C.  C.  A.  189. 
Where  a  bridge  constructed  over   a 

navigable  stream  under  the  authority 
of  a  state  statute  is  a  material  obstruc- 
tion, the  statute  is  no  defense  to  a  suit 
for  an  injury  caused  thereby.  Jolly  v. 
Terre  Haute  Drawbridge  Co.  (C.  C. 
1853)  Fed.  Cas.  No.  7,441. 

A  steamboat,  the  pilot  of  which  knew 
of  the  presence  of  submerged  piles  in 
the  river,  is  chargeable  with  negligence 
in  backing  towards  the  place  of  danger 
in  daylight,  without  having  a  lookout  at 
the  stern  of  the  boat  to  give  warning  to 
the  pilot.  The  Modoc  (D.  C.  1886)  26 
Fed.  718. 

The  libelants,  whose  steam  towboat 
was  injured  by  coming  in  contact  with 
a  gas  main  laid  on  the  bed  of  the  river, 
are  to  be  judged  by  the  standard  of 
common  prudence  and  experience;  and, 
acting  in  an  emergency,  they  are  not 
to  be  held  responsible  for  a  mere  mis- 
take of  judgment.  Defendant,  having 
wrongfully  placed  in  a  river  a  natural 
gas  main,  which  was  exposed  to  rup- 
ture by  steamboats  running  foul  of  it, 
cannot  be  heard  to  say  that  the  injuries 
resulting  to  libelants,  by  escaping  and 
ignited  gas,  were  such  as  could  not 
have  been  foreseen.  Omslaer  v.  Phil- 
adelphia Co.  (D.  C.  1887)  31  Fed.  354. 

The  owner  of  a  pier,  though  it  is  an 
obstruction  to  navigation,  is  not  liable 
to  a  vessel  striking  it,  where  the  acci- 
dent was  caused  by  careless  navigation. 
The  Henry  Clark  v.  O'Brien  (D.  C. 
1895)  65  Fed.  815. 

The  sanitary  district  of  Chicago,  hav- 
ing been  authorized  by  the  state,  and 
by  the  United  States  government 
through  the  Secretary  of  War,  to  con- 
struct the  drainage  canal  and  connect 
the  same  with  the  Chicago  river,  its  use 
of  the  river  for  that  purpose  is  lawful, 
and  it  cannot  be  held  liable  for  dam- 
ages  resulting    therefrom    so   long   as 
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such  use  is  reasonable  and  within  the 
authority  conferred.  The  provision  in 
the  permit  granted  by  the  Secretary  of 
War  that  the  district  must  assume  all 
responsibility  for  damages  to  property 
and  navigation  interests  by  reason  of 
the  introduction  of  a  current  in  the 
river  does  not  create  a  liability,  but 
merely  undertakes  to  impose  on  the  dis- 
trict such  liability  as  may  legally  arise; 
and  the  creation  of  a  mean  current 
throughout,  the  length  of  the  river  of 
1%  miles  an  hour,  which  at  congested 
points,  such  as  bridge  draws,  is  augu- 
mented,  and  operates  to  obstruct  or  re- 
tard the  passage  of  vessels,  especially 
those  of  large  displacement,  is  not  an 
unreasonable  or  unauthorized  use  of  the 
river,  which  renders'  the  district  liable 
to  a  vessel  for  the  additional  expense 
and  delay  resulting  in  the  absence  of 
any  exercise  by  the  secretary  of  the 
power  reserved  by  him  to  regulate  the 
current  should  it  prove  unreasonably 
obstructive.  Corrigan  Transp.  Go.  v. 
Sanitary  District  (D.  C.  1903)  126  Fed. 
611,  decree  affirmed  Corrigan  Transit 
Co.  v.  Sanitary  "Diet,  of  Chicago  (1905) 
137  Fed.  851,  70  C.  C.  A.  381. 

Evidence  held  insufficient  to  sustain 
an  allegation  that  injury  to  a  vessel  en- 
tering Cleveland  harbor  at  night  was 
caused  by  her  coming  into  collision  with 
a  government  crib  in  process  of  con- 
struction. Rutland  Transit  Co.  v.  K 
P.  &  J.  A.  Smith  Co.  (D.  C.  1912)  199 
Fed.  640. 

And  see,  also,  Silver  v.  Missouri  Pac. 
Ry.  Co.  (1890)  101  Mo.  79,  13  S.  W. 
410;  James  River  &  Kanawha  Co.  v. 
Early  (Va.  1856)  13  Grat  541. 

29.  —  Waiver  of  right  to  damages. 

—Plaintiffs,  by  voluntarily  making  use 
of  the  booms  of  defendant,  waived  any 
right  to  recover  damages  upon  the 
ground  that  such  booms  constituted  an 
unlawful  obstruction  of  the  stream;  nor 
could  such  an  action  be  maintained  be- 
cause plaintiff's  logs  suffered  injury  by 
reason  of  the  unreasonable  delay  of  de- 
fendant in  passing  them  through  its 
gates,  the  action  being  in  tort,  and  not 
upon  contract,  implied  or  express. 
Nester  v.  Diamond  Match  Co.  (1900) 
105  Fed.  567,  44  C.  C.  A.  606,  52  L. 
R.  A.  950. 

30.  Injunctive  relief *— A  riparian  own- 
er  on  the  Mississippi  river  above  tide 
water,  whose  title  under  the  local  law 
extends  to  the  middle  of  the  stream,  is 
not  powerless  to  prevent  a  trespasser 
from  dredging  sand  and  gravel  in  the 
bed  of  the  river  in  front  of  her  land, 
even  if  she  herself,  under  River  and 
Harbor  Act  Sept.  19,  1890,  c  907,  § 
7,  could  not  take  out  such  sand  and 
gravel  without  the  permission  of  the 
Secretary  of  War.  Authority  from  the 
Secretary  of  War  to  dredge  out  sand 
and  gravel  in  the  bed  of  the  Mississippi 
river  in  front  of  the  land  of  a  riparian 
owner  whose  title  under  the  local  law 
extends  to  the  middle  of  the  stream  is 
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a  matter  of  defense,  to  be  pleaded  to  a 
bill  by  a  riparian  owner  to  restrain 
such  dredging  as  a  continuing  trespass. 
Archer  v.  Greenville  Sand  &  Gravel  Co. 
(1914)  34  Sup.  Ct  567,  233  U.  S.  60, 
58  L.  Ed.  850. 

Whether  the  appropriation  of  the  up- 
per waters  of  a  navigable  stream  should 
be  enjoined  on  application  of  the  attor- 
ney general,  as  authorized  by  Act  1890, 
§  10  (set  forth  in  historical  notes  here- 
in), is  a  question  of  fact,  dependent  on 
whether  such  appropriation  interferes 
with  the  navigability  of  the  stream. 
Since  the  duty  of  the  United  States  to 
its  own  citizens,  to  preserve  the  nav- 
igability of  the  Rio  Grande  river,  is  as 
great  as  any  arising  out  of  a  treaty 
with  Mexico,  the  court,  on  a  bill  by 
the  United  States  to  enjoin  the  erection 
of  a  dam  in  such  river,  will  not  con- 
sider the  question  whether  the  erection 
of  such  dam  would  be  a  violation  of  the 
treaty.  U.  S.  v.  Rio  Grande  Dam  & 
Irrigation  Co.  (1899)  19  Sup.  Ct  770, 
774,  174  U.  S.  690,  43  L.  Ed.  1136,  re- 
versing decree  (1898)  51  P.  674,  9  N. 
M.  292. 

Where  proofs  were  admitted  without 
objection  that  a  bill  failed  to  specify 
the  date  at  which  an  obstruction  in  a 
river  was  constructed,  or  during  what 
period  it  was  maintained,  under  a  bill 
alleging  that  defendant  maintained  and 
continues  to  maintain  an  obstruction  to 
navigation  in  the  navigable  waters  of 
the  river,  the  bill  was  maintainable  un- 
der Act  Sept  19,  1890,  c.  907,  26  Stat 
454,  prohibiting  the  maintenance  of  ob- 
structions to  navigation  in  navigable 
streams,  notwithstanding  Act  March  3, 
1899  (incorporated  in  part  into  this 
section).  Where  a  bill  to  restrain  de- 
fendant from  obstructing  a  navigable 
stream  alleged  that  the  river  was  a 
navigable  stream— navigable  for  small 
steamboats — and  was  the  only  practica- 
ble highway  for  the  residents  along  its 
upper  border  to  A.  and  other  markets 
on  a  certain  harbor,  and  that  it  was 
used  largely  for  floating  logs  and  for- 
eign products  to  market,  it  was  not  de- 
murrable for  want -of  equity,  in  that  it 
failed  to  allege  facts  showing  an  actual 
use  of  the  river  in  navigation.  U.  S.  v. 
Wishkah  Boom  Co.  (1905)  136  Fed. 
42,  68  C.  C.  A.  592,  appeal  dismissed 
Wishkah  Boom  Co.  v.  U.  S.  (1906)  26 
Sup.  Ct.  765,  202  U.  S.  1613,  50  L.  Ed. 
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Embankment  causing  an  obstruction 
in  river  having  been  built  after  Act 
1890,  c.  907,  which  prohibited  "the 
creation  of  any  obstruction,  not  affirm- 
atively authorized  lay  law,  to  the  nav- 
igable capacity  of  any  waters  in  re- 
spect of  which  the  United  States  has 
jurisdiction,"  and  provided  that  the 
creation  or  continuance  of  any  such  un- 
lawful obstruction  might  be  prevented 
by  injunction  at  suit  of  the  United 
States,  the  provisions  of  such  act  are 
applicable,  and  the  further  construc- 
tion of   the   embankment  will  be   en- 
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joined,  except  on  condition  that  the 
company  takes  measures  to  prevent  any 
further  obstruction  of  the  river  there- 
by. Northern  Pae.  Ry.  Co.  v.  U.  S. 
(1900)  104  Fed.  091,  44  C.  G.  A.  136, 
99  L.  R.  A.  80. 

A  littoral  owner,  while  not  entitled  to 
wharf  oat  on  the  tide  lands  in  front  of 
his  property,  is  entitled  to  an  injunction 
against  the  erection  of  any  structure  on 
such  lands  or  in  the  water  in  front 
thereof  which  would  interfere  with  his 
right  of  access.  McCloskey  v.  Pacific 
Coast  Co.  (1906)  160  Fed.  794,  87  C. 
C.  A.  568,  22  U  R.  A.  (N.  S.)  673. 

Where  a  private  canal  constructed 
and  used  as  a  cut-off  to  take  the  place 
commercially  of  the  tortuous  channel 
of  a  navigable  stream  has  been  aban- 
doned, and  its  uses  for  such  purpose 
entirely  destroyed  by  the  owner  of  the 
rights  therein,  the  rights  of  the  public 
revert  to  the  original  channel  of  the 
stream,  and  the  United  States  may 
ipatatjiin  a  suit  to  enjoin  the  obstruc- 
tion of  such  channel  by  a  bridge.  U. 
S.  v.  President,  etc.,  of  Jamaica  &  R. 
Turnpike  Road  (C.  C.  1910)  183  Fed. 
598,  decree  reversed  (1913)  204  Fed. 
759,  123  C.  C.  A.  128. 

A  court  of  equity  will  not  enjoin  the 
maintenance  of  piers,  booms,  and  dams 
in  a  navigable  river  at  the  suit  of  an 
individual,  on  the  ground  that  the  de- 
fendant has  exceeded  its  corporate 
powers,  that  being  a  ground  for  inter- 
ference only  by  the  state  creating  it; 
or  that  the  same  is  a  nuisance,  because 
obstructing  the  steamboat  navigation  of 
the  river.  In  such  a  case,  where  the 
interests  involved  are  very  large,  and 
the  improvements  complained  of  have 
been  erected  under  color  of  legislative 
authority,  and  have  been  uded  in  facil- 
itating an  important  branch  of  com- 
merce, and  have  been  acquiesced  in 
for  a  long  time,  a  court  of  equity  will 
not  interfere  by  perpetual  injunction 
until  the  right  of  the  party  complaining 
has  been  established  at  law,  and  it  ap- 
pears that  no  adequate  compensation 
can  be  afforded  in  damages.  Heerman 
v.  Beef  Slough  Manufacturing,  Booming, 
Log-Driving  &  Transportation  Co.  (C. 
C.  1880)  1  Fed.  145,  157;  Id.  (C.  C. 
1878)  Fed.  Cas.  No.  6,320. 

A  person  who  places  an  obstruction  in 
the  navigable  channel  of  a  river  is  not 
entitled  to  notice  to  remove  the  same, 
or  to  abate  the  nuisance  caused  there- 
by. Missouri  River  P.  Co.  v.  Hannibal 
ft  St  J.  R.  Co.  (C.  C.  1880)  2  Fed. 
285. 

Under  Act  Sept.  19,  1890,  §  7,  provid- 
ing that  it  shall  be  unlawful  to  build 
a  wharf  outside  established  harbor 
lines,  or  in  any  navigable  waters  of  the 
United  States  where  no  harbor  lines  are 
or  may  be  established,  in  such  manner 
as  to  impair  navigation,  without  the 
permission  of  the  secretary  of  war,  a 
preliminary  injunction  will  be  granted 
against  the  extension,  without  the  con- 


sent of  the  secretary  of  war,  of  a  dock 
25  feet  into  a  navigable  river,  to  a  point 
where  the  depth  is  from  26  to  28  feet, 
when  such  extension  will  seriously  in- 
jure the  commerce  of  an  adjoining  fer- 
ry company.  The  fact  that  a  dock  ex- 
tends to  a  certain  point  in  a  river  is 
no  ground  for  not  enjoining  the  exten- 
sion of  an  adjacent  dock  to  that  point, 
when  such  extension  is  unlawful. 
Grand  Trunk  Ry.  Co.  v.  A.  Backus,  Jr., 
&  Sons  (C.  C.  1891)  46  Fed.  211. 

One  who  seeks  to  abate  an  obstruction 
in  a  navigable  stream  and  for  an  in- 
junction must  allege  and  show  that  the 
commerce  for  which  he  would  utilize 
the  stream  is  lawful.  Spokane  Mill  Co. 
v.  Post  (C.  C.  1892)  50  Fed.  429. 

See  Martin  v.  Heckman  (1901)  1 
Alaska,  165;  Shephard  v.  Co?ur  d'Alene 
Lumber  Co.  (Idaho,  1909)  101  P.  591; 
Barnes  v.  Midland  R.  Terminal  Co. 
(1908)  110  N.  Y.  S.  545,  126  App.  Div. 
435  (judgment  reversed  [N.  Y.  1908] 
85  N.  B.  1093);  Hulet  v.  Wishkah 
Boom  Co.  (1909)  103  P.  814,  54  Wash. 
510. 

31.  —  Acquittal  of  offense  not 
barring  suit  In  equity.— The  acquittal  of 
a  defendant  indicted  under,  post,*§  9917 
(as  originally  enacted),  for  creating  an 
obstruction  in  a  navigable  stream,  in 
violation  of  this  section,  is  not  a  bar 
to  a  subsequent  suit  in  equity  brought 
by  the  United  States  under  the  same 
section  against  the  same  defendant  to 
compel  the  removal  of  such  obstruction; 
the  issues  and  measure  of  proof  requir- 
ed in  the  two  proceedings  not  being  the 
same.  U.  S.  v.  Donaldson- Shultz  Co. 
(1906)  148  Fed.  681,  79  C.  C.  A.  403, 
reversing  judgment  U.  S.  v.  Donald  sen- 
Shulz  Co.  (O.  C.  1905)  142  Fed.  300. 

32.  Parsons  entitled  to  sue.— -An  indi- 
vidual suffering  special  damages  by  an 
obstruction  of  a  navigable  river  may 
have  a  civil  redress  by  a  suit,  though 
the  obstruction  be  authorized  by  a 
state,  if  it  be  contrary  to,  or  conflict 
with,  an  act  of  congress.  TJ.  S.  v.  New 
Bedford  Bridge  (C.  C.  1847)  Fed.  Cas. 
No.  15,867. 

An  obstruction  to  navigable  waters 
may  be  enjoined  at  suit  of  a  private 
person  who  suffers  a  special  injury 
therefrom,  whether  such  injury  be  dif- 
ferent in  kind  from  that  of  the  public 
at  large  or  only  greater  in  degree. 
Carver  v.  San  Pedro,  L.  A.  &  S.  L.  R. 
Co.  (C.  O.  1906)  151  Fed.  334. 

And  see,  also,  City  of  Chicago  v.  Law 
(1893)  33  N.  E.  855,  144  111.  569; 
Page  v.  Mille  Lacs  Lumber  Co.  (18Q3) 
53  Minn.  492,  55  N.  W.  608;  Penni- 
man  v.  New  York  Balance  Co.  (N.  Y. 
1856)  13  How.  Prac.  40;  Pedrick  v. 
Raleigh  &  P.  S.  R.  Co.  (N.  C.  1906) 
55  S.  E.  877;  Oliver  v.  Klamath  Lake 
Nav.  Co.  (Or.  1909)  102  P.  786;  Drews 
v.  E.  P.  Burton  &  Co.  (1907)  57  S.  E. 
176,  76  S.  C.  362;  Barksdale  v.  Charles- 
ton &  W.  C.  Ry.  Co.  (1909)  64  S.  E, 
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1013,  83  S.  O.  287;  Dawson  v.  Mc- 
Millan (1904)  75  P.  807,  34  Wash.  269; 
Hulet  v.  Wishkah  Boom  Co.  (1909)  103 
P.  814,  54  Wash.  510. 

And  see,  also,  chapter  E  of  this  title, 
and  notes  thereunder. 

-   33.  Persons   not  entitled  to  sue.— A 

private  action  cannot  be  maintained  to 
recover  damages  for  the  unlawful  ob- 
struction of  a  river  by  log  booms  con- 
structed near  its  mouth  by  defendant 
for  its  own  use  in  connection  with  its 
mills,  and  which  stopped  the  passage 
of  all  logs  floated  down  the  river,  where 
plaintiffs  never  made  or  attempted  to 
make  any  use  of  the  stream  with  which 
such  obstructions  interfered.  Neater 
v.  Diamond  Match  Co.  (1900)  105  Fed. 
567,  44  C.  O.  A.  606,  52  L.  R.  A.  950. 

A  court  of  equity  will  not  entertain 
a  suit  by  a  private  individual  to  abate 
a  public  nuisance  consisting  of  an  al- 
leged unlawful  obstruction  of  a  navi- 
gable stream,  where  the  only  special 
injury  claimed  by  plaintiff  is  incidental 
to  his  ownership  of  land  on  the  stream, 
which  he  does  not  occupy,  and  his  title 
to  which  is  disputed.  Lownsdale  v. 
Gray's  Harbor  Boom  Co.  (C.  C.  1902) 
117  F6d.  983. 

An  owner  of  lands  in  Alaska  which 
border  on  tidal  waters  has  no  title  to 
the  soil  below  high-water  mark,  and 
cannot  enjoin  the  maintenance  of  a 
wharf  or  other  structure  in  aid  of  navi- 
gation thereon,  unless  it  prevents  his 
own  free  access  to  the  navigable  wa- 
ters. Decker  v.  Pacific  Coast  S.  S.  Co. 
(1908)  164  Fed.  974,  91  C.  O.  A.  102. 

See,  also,  Gerrish  v.  Proprietors  of 
Union  Wharf  (1846)  26  Me.  (13  Shep.) 
384,  46  Am.  Dec.  568;  Butchers' 
Slaughtering  &  Melting  Ass'n  v.  City  of 
Boston  (1913)  101  N.  E.  426,  214  Mass. 
254;  Lepire  v.  Klenk  (Mich.  19i2) 
134  N.  W.  1119;  Jenks  v.  Miller 
(1897)  43  N.  Y.  S.  927,  14  App.  Div. 
474;  South  Carolina  Steamboat  Co. 
v.  Wilmington,  C.  &  A.  R.  Co.  (1896) 


24  S.  E.  337,  46  S.  C.  327,  33  L.  R.  A. 
541,  57  Am.  St  Rep.  688;  Orange 
Lumber  Co.  v.  Thompson  (Tex.  Civ. 
App.  1908)  113  S.  *W.  563;  Jones  v. 
St.  Paul,  M.  &  M.  Ry.  Co.  (1896)  47 
P.  226,  16  Wash.  25;  Miller  v.  Hare 
(1897)  28  S.  E.  722,  43  .W.  Va.  647,  39 
L.  R.  A.  491;  Yates  v.  Judd  (1864) 
18  Wis.  118. 

And  see,  also,  chapter  E  of  this  title, 
and  notes  thereunder. 

34.  _  Review  on  appeal.— A  decree 
dismissing  a  suit  by  the  United  States, 
under  Act  Sept  19,  1890,  c.  907  (26 
Stat.  426,  454)  §  10,  to  enjoin  the  crea- 
tion of  an  obstruction  of  a  navigable 
stream,  will  be  reversed  in  the  exercise 
of  the  power,  on  an  appeal  in  equity, 
to  render  such  a  decree  as  under  all 
the  circumstances  may  seem  proper, 
and  the  cause  will  be  remanded  for 
further  hearing,  where  material  evi- 
dence is  absent  from  the  record  because 
of  the  action  of  the  trial  court  in  not 
giving  sufficient  time  to  the  govern- 
ment to  prepare  its  case  for  the  in- 
quiry directed  on  a  prior  appeal  to  be 
made  on  the  question  whether  the  navi- 
gability of  the  stream  would  be  sub- 
stantially diminished  by  the  creation 
of  such  obstruction.  U.  S.  v.  Rio  Gran- 
de Dam  &  Irrigation  Co.  (1902)  22 
Sup.  Ct.  428,  184  U.  S.  416,  46  L.  Ed. 
619,  reversing  decree  (190Q)  65  P.  276, 
10  N.  M.  617. 

Cited    without    definite    application, 

Montgomery  v.  Portland  (1903)  23  Sup. 
Ct.  735,  737,  190  U.  S.  89,  47  L. 
Ed.  965;  Ellis  v.  U.  S.  (1907)  27 
Sup.  Ct.  600,  604,  206  U.  S.  246,  51 
L.  Ed.  1047,  11  Ann.  Cas.  589  (dis- 
senting opinion);  Gromer  v.  Standard 
Dredging  6o.  (1912)  32  Sup.  Ct  499, 
501,  224  U.  S.  362.  56  L.  Ed.  801; 
TJ.  S.  v.  Certain  Lands  in  Town  of 
Narragansett  (C.  C.  1910)  180  Fed. 
260;  U.  S.  v.  Ormsbee  (D.  C.  1896) 
74  Fed.  207,  210. 


§  9910a.  (Act  Sept.  19,  1890,  c.  907,  §  10.)  Continuance  of  obstruc- 
tion of  navigable  waters?  punishment. 
The  creation  of  any  obstruction,  not  affirmatively  authorized  by 
law,  to  the  navigable  capacity  of  any  waters,  in  respect  of  which 
the  United  States  has  jurisdiction,  is  hereby  prohibited.  The  con- 
tinuance of  any  such  obstruction,  except  bridges,  piers,  docks  and 
wharves,  and  similar  structures  erected  for  business  purposes,  wheth- 
er heretofore  or  hereafter  created,  shall  constitute  an  offense  and 
each  week's  continuance  of  any  such  obstruction  shall  be  deemed  a 
separate  offense.  Every  person  and  every  corporation  which  shall 
be  guilty  of  creating  or  continuing  any  such  unlawful  obstruction  in 
this  act  mentioned,  or  who  shall  violate  the  provisions  of  the  last 
four  preceding  sections  of  this  act,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  shall  be  punished  by  a  fine  not 
exceeding  five  thousand  dollars,  or  by  imprisonment  (in  the  case  of 
a  natural  person)  not  exceeding  one  year,  or  by  both  such  punish- 
ments, in  the  discretion  of  the  court,  the  creating  or  continuing  of 
any  unlawful  obstruction  in  this  act  mentioned  may  be  prevented  and 
such  obstruction  may  be  caused  to  be  removed  by  the  injunction  of 
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any  circuit  court  exercising  jurisdiction  in  any  district  in  which  such 
obstruction  may  be  threatened  or  may  exist ;  and  proper  proceedings 
in  equity  to  this  end  may  be  instituted  under  the  direction  of  the 
Attorney-General  of  the  United  States.    (26  Stat.  454.) 

This  was  section  10  of  the  rivers  and  harbors  appropriation  act  of  1890, 
cited  above. 

So  much  of  this  section  as  relates  to  the  creation  of  obstructions  of  navigable 
waters  may  be  regarded  as  superseded  by  Act  March  3,  1890,  c.  425,  §  10,  ante, 
|  9910;  but  the  provisions  of  this  section  relating  to  the  continuance  of  such 
obstructions  have  been  held  not  to  be  superseded  by  said  Act  March  8,  1899,  c. 
425,  §  10.  See  United  States  v.  Wishkah  Boom  Go.,  136  Fed.  42,  68  O.  C.  A. 
692.    Accordingly  this  section  is  inserted  here  in  full. 

Motes  of  Decisions 

See  notes  under  §  9910,  ante,  and  f 
9917,  post 

§  9911.  (R.  S.  §  5254,  as  amended,  Act  May  1,  1882,  c.  112.)    Piers 
and  cribs  on  the  Mississippi  and  St.  Croix. 
The  owners  of  saw-mills  on  the  Mississippi  River  and  the  Saint 
Croix  River  in  the  States  of  Wisconsin  and  Minnesota  are  authorized 
and  empowered,  under  the  direction  of  the  Secretary  of  War,  to 
construct  piers  or  cribs  in  front  of  their  mill  property  on  the  banks 
of  the  river,  for  the  protection  of  their  mills  and  rafts  against  dam- 
,  age  by  floods  and  ice :     Provided,  however,  That  the  piers  or  cribs 
so  constructed  shall  not  interfere  with  or  obstruct  the  navigation  of 
the  river.     And  in  case  any  pier  or  crib  constructed  under  authority 
of  this  section  shall  at  any  time,  and  for  any  cause,  be  found  to  ob- 
struct the  navigation  of  the  river,  the  Government  expressly  reserves 
the  right  to  remove  or  direct  the  removal  of  it,  at  the  cost  and  ex- 
pense of  the  owners  thereof. 

Act  March  3, 1873,  c.  278, 17  Stat.  606.    Act  May  1, 1882,  c.  112,  22  Stat.  52. 

This  section,  as  enacted  in  the  Revised  Statutes,  did  not  contain,  in  the  first 
sentence  thereof,  after  the  words  "Mississippi  River,"  the  further  words  "and 
the  Saint  Croix  River  in  the  States  of  Wisconsin  and  Minnesota,"  as  set  forth 
here.  Said  words  were  inserted  by  amendment  by  Act  May  1,  1882,  c.  112,  last 
cited  above. 

Notei  of  Decisions 

Compensation    to    shore     owners^—  between  high  and  low  water  mark  in 

Where  the  owner  of  a  lot  fronting  on  front  of  the  lot  must  compensate  the 

the  Mississippi   river   has   constructed  lot  owner  in  accordance  with  a  provi- 

nnder  authority  of  a   state   statute   a  sion  of  the  state  statute  which  is  not 

pier  and  boom  in  front  of  his  lot,  with-  in  conflict  with  this  section  prior  to  its 

out   the   consent    of   the   Secretary   of  amendment.     Davenport  &  N.  W.  Ry. 

War,  and  the  public  does  "not  complain,  Co.  v.  Renwick  (1880)  102  U.  S.  180, 

a  railroad  company  that  places  its  road  181,  26  L.  Ed.  51. 

§  9912.  (Act  March  3,  1899,  c.  425,  §  11.)  Establishment  of  harbor 
lines. 
Where  it  is  made  manifest  to  the  Secretary  of  War  that  the 
establishment  of  harbor  lines  is  essential  to  the  preservation  and 
protection  of  harbors  he  may,  and  is  hereby,  authorized  to  cause 
such  lines  to  be  established,  beyond  which  no  piers,  wharves,  bulk- 
heads, or  other  works  shall  be  extended  or  deposits  made,  except 
under  such  regulations  as  may  be  prescribed  from  time  to  time  by 
him:  Provided,  That  whenever  the  Secretary  of  War  grants  to  any 
person  or  persons  permission  to  extend  piers,  wharves,  bulkheads, 
or  other  works,  or  to  make  deposits  in  any  tidal  harbor  or  river  of 
the  United  States  beyond  any  harbor  lines  established  under  author- 
ity of  the  United  States,  he  shall  cause  to  be  ascertained  the  amount 
of  tide  water  displaced  by  any  such  structure  or  by  any  such  deposits, 
and  he  shall,  if  he  deem  it  necessary,  require  the  parties  to  whom  the 
permission  is  given  to  make  compensation  for  such  displacement 
either  by  excavating  in  some  part  of  the  harbor,  including  tide-water 
channels  between  high  and  low  water  mark,  to  such  an  extent  as  to 
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create  a  basin  for  as  much  tide  water  as  may  be  displaced  by  such 
structure  or  by  such  deposits,  or  in  any  other  mode  that  may  be  sat- 
isfactory to  him.    (30  Stat.  1151.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1899, 
cited  above. 

This  section  and  section  12  of  this  act,  post,  §  9917,  superseded  Act  Aug.  11, 
1888,  c.  860,  |  12,  25  Stat.  425,  as  amended  by  Act  Sept  19,  1890,  c.  907,  | 
12,  26  Stat  455,  which  authorized  the  establishment  of  harbor  Lines,  and  pre- 
scribed a  penalty  for  a  violation  of  the  section,  or  any  rale  made  in  pursu- 
ance of  it. 

This  section  also  superseded  Act  Aug.  18,  1894,  c.  299,  §  9,  28  Stat  304, 
which  contained  provisions  for  compensation  for  tide  water  displaced  similar 
to  the  proviso  in  this  section. 

Provisions  making  this  section  applicable  to  the  Potomac  and  Anacostia 
Rivers  were  made  by  Act  July  25,  1912,  c.  253,  §  1,  post,  §  9913. 

Provisions  for  the  establishment  of  harbor  lines  for  the  deposit  of  debris 
were  made  by  Act  Aug.  5,  1886,  c  929,  $  2,  post,  §  9914. 

Provisions  for  the  modification  and  extension  of  harbor  lines  in  front  of 
the  city  of  Chicago  were  made  by  Act  Aug.  26,  1912,  c.  408,  $  5,  post,  §  9915. 

Provisions  for  the  establishment  of  pierhead  and  bulkhead  lines  in  Wil- 
mington Harbor  were  made  by  -Res.  March  26,  1908,  No.  14,  post,  §  9916. 

Provisions  for  the  establishment  of  pierhead  and  bulkhead  lines  in  Newport 
Harbor,  California,  were  made  by  Act  July  27,  1916,  c.  260,  §  3,  post,  $  9916a. 

Violations  of  this  section  were  made  misdemeanors  by  Act  March  3,  1899,  c. 
425,  |  12,  as  amended  by  Act  Feb.  20,  1900,  a  23,  |  2,  set  forth  as  amended, 
post,  |  9917. 

Notes  of  Decisions 


1.    Constitutionality. 

8.    Power   to   establish   or  modify  harbor 

lines. 
8.    Location   of  harbor  lines. 

4.  Harbor  lines  defined. 

5.  Conclusiveness   of   action    of   secretary 

of  war. 

6.    Protection    of    property    rights. 

7.    Jurisdiction  of  courts. 

8.  Establishment   of   harbor    lines    as    af- 

fecting right  of  government  to  de- 
posit materials. 

*.    As   affecting   power   of   states. 

10.    As  affecting  right  to  extend  land 

and   wharves. 

tL  Remedy  for  establishment  of  harbor 
lines  in  violation  of  law. 

1.  Constitutionality.  —  In  regulating 
commerce,  congress  may  establish  har- 
bor lines  or  limits  beyond  which  depos- 
its shall  not  be  made  or  structures  built 
in  navigable  waters,  and  it  has  acted 
within  its  constitutional  power  in  au- 
thorizing the  secretary  of  war  to  fix 
the  lines.  Philadelphia  Co.  v.  Stimson 
(1912)  32  Sup.  Ct.  340,  223  U.  S.  605, 
56  L.  Ed.  570. 

The  power  of  congress  over  naviga- 
ble waters  has  been  exercised  by  the 
enactment  of  this  section.  Greenleaf- 
Johnson  Lumber  Co.  v.  Garrison  (1915) 
35  Sup.  Ct.  551,  237  U.  S.  251,  59  L. 
Ed.  939. 

Congress  has  the  power  to  establish 
harbor  lines  or  modify  existing  ones 
in  navigable  waters  within  the  limits 
of  a  state,  although  such  state  has  al- 
ready established  such  harbor  lines. 
The  power  to  establish  harbor  lines  in 
a  given  harbor  is  a  continuing  power, 
and  may  be  exercised  as  often  as  the 
needs  of  commerce  require  it  (1897) 
22  Op.  Atty.  Gen.  501. 

2.  Power  to  establish  or  modify  har- 
bor lines.— Authority  of  Secretary  of 
War  to  establish  harbor  lines  may  be 
exercised  to  widen  the  Elizabeth  river 


to  permit  mooring  of  war  vessels  in 
front  of  Norfolk  Navy  Yard.  Green- 
leaf-Johnson  Lumber  Co.  v.  Garrison 
(1915)  35  Sup.  Ct  551,  237  U.  S.  251, 
59  L.  Ed.  939,  affirming  decree  (1914) 
215  Fed.  576,  131  C.  C.  A.  644. 

The  Secretary  of  War  is  authorized 
to  establish  harbor  lines  when  the  in- 
terests of  commerce  require  them. 
And  he  has  power  to  establish  a  har- 
bor line  for  the  Tacoma  harbor. 
(1899)  22  Op.  Atty.  Gen.  501. 

Act  of  Secretary  of  War  in  fixing  a 
harbor  line  in  an  island  in  a  navigable 
river  outside  the  high-water  mark  does 
not  prevent  him  from  subsequently 
changing  the  lines  to  coincide  with  the 
actual  high -water  line.  Philadelphia 
Co.  v.  Stimson  (1912)  32  Sup.  Ct.  340, 
223  U.  S.  605,  56  L.  Ed.  570,  affirm- 
ing decree  Same  v.  Dickinson  (1909) 
33  App.  D.  C.  338. 

That  harbor  lines  have  once  been  es- 
tablished is  no  bar  to  the  exercise  of 
the  same  power  as  often  as  the  needs 
of  commerce  require.  And  the  Secre- 
tary of  War  has  power  to  modify  the 
existing  one  in  the  harbor  of  Seattle. 
(1899)  22  Op.  Atty.  Gen.  501. 

3.  Looation  of  harbor  lines.— Harbor 

lines  do  not  necessarily  have  to  be  laid 
in  deep  water.  State  v.  Sturtevant 
(1914)  138  P.  650,  76  Wash.  158,  de- 
nying rehearing  (1913)  135  P.  1035,  76 
Wash.  15a 

4.  Harbor  linos  defined.— See  Engs  v. 
Peckham  (1875)  11  R.  I.  210. 

5.  Conclusiveness  of  action  of  secre- 
tary of  war.— The  determination  of 
whether  establishment  of  a  harbor  line 
is  essential  to  preservation  and  protec- 
tion of  a  harbor  rests,  under  section  12 
of  the  act  of  Sept.  19,  1890  (26  Stat 
453),  in  the  discretion  of  the  secretary 
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of  war,  and  his  judgment  in  the  mat- 
ter is  final  and  conclusive  until  subse- 
quently modified  by  himself.  (1894) 
20  Op.  Atty.  Gen.  740. 

6. Protection  of  property  rights. 

—Action  of  state  in  fixing  lines  of  ordi- 
nary high  and  low  water  in  certain 
rivers  held  to  give  riparian  owners  no 
rights  which  will  prevent  Congress 
from  fixing  harbor  lines  in  accordance 
with  the  high-water  mark  as  changed 
by  the  wearing  away  of  banks  in  the 
course  of  years.  One  whose  property 
rights  have  been  invaded  in  fixing  har- 
bor lines  may  sue  to  enjoin  the  Secre- 
tary of  War  from  causing  criminal  pro- 
ceedings to  be  brought  against  him,  un- 
der this  section  and  post,  §  9017,  as 
originally  enacted,  and  section  9922. 
But  lawful  building  of  a  dam  by  the 
United  States  to  increase  depth  of  wa- 
ter in  a  harbor  in  a  navigable  river, 
and  thereby  submerging  an  island  to  a 
greater  extent  than  before,  gives  sub- 
sequent purchaser  no  right  to  relief  in 
an  action  against  the  Secretary  of  War. 
Philadelphia  Co.  v.  Stimson  (1912)  32 
Sup.  Ct  340,  223  U.  S.  606,  56  L.  Ed. 
570,  affirming  decree  Same  v.  Dickin- 
son (1909)  33  App.  D.  C.  338. 

7.  _  Jurisdiction  of  courts.— The 
courts  of  District  of  Columbia  because 
they  have  jurisdiction  over  the  person 
of  the  Secretary  of  War,  have  not,  by 
reason  of  that  fact,  the  right  to  con- 
trol his  action  by  injunction,  in  a  case 
where  the  effect  of  his  action  is  to  de- 
ny the  title  of  the  complainant  to  sub- 
merged land  in  a  navigable  river  in 
Pennsylvania,  outside  of  harbor  lines 
designated  by  him  under  supposed  au- 
thority of  an  act  of  Congress;  and, 
where  the  question  of  title  to  the  land 
is  necessarily  the  fundamental  question 
involved,  such  question  should  be  tried 
in  the  courts  of  that  state.  Philadel- 
phia Co.  v.  Dickinson  (1900)  33  App. 
D.  C.  338. 

8.  Establishment  of  harbor  lines  at 
affecting  right  of  government  to  deposit 
materials.— The  establishment  of  har- 
bor lines  on  the  Hudson  river  from 
Troy  to  below  New  Baltimore  does  not 
preclude  the  government,  in  the  prose- 
cution of  improvements  in#  said  river 
in  the  interest  of  commerce  and  navi- 
gation, from  depositing  the  excavated 
material  in  the  areas  of  shoal  water 
behind  and  shoreward  of  the  said  lines 
without  the  consent  of  the  owners  and 
without  making  compensation.  (1910) 
28  Op.  Atty.  Gen.  433. 


9.  _  As  affecting  power  of  states. 
—The  establishment  of  harbor  lines  did 
not  operate  to  destroy  all  state  power 
concerning  structures  in  navigable  wa- 
ters within  its  border,  or  to  automat^ 
ically  destroy  all  vested  property  rights, 
though  acquired  under  state  authority 
prior  to  this  section.  Gring  v.  Ives 
(1912)  32;  Sup.  Ct.  167,  222  U.  S.  365, 
56  L.  Ed.  235. 

The  federal  statutes  regulating  har- 
bors used  in  interstate  commerce  are 
merely  restrictive  of  certain  acts,  and 
on  their  face  do  not  prevent  the  states 
from  exercising  ordinary  police  con- 
trol over  the  conduct  of  their  citizens, 
or  the  erection  of  structures  within 
their  limits  which  would  obstruct  an  in- 
land navigable  harbor.  City  of  Mil- 
waukee v.  Gimbel  Bros.  (1906)  110  N. 
W.  7,  130  Wis.  31. 

10.  —  As  affecting  right  to  extend 
land  and  wharves.— The  extension  of 
wharves  beyond  harbor  lines  establish- 
ed by  local  law,  in  navigable  waters  of 
the  United  States  wholly  within  the 
limits  of  a  state,  cannot  be  justified  by 
relocation  of  harbor  lines  by  the  Sec- 
retary of  War  acting  under  the  au- 
thority of  Kiver  and  Harbor  Act  Sept 
19,  1890,  c.  860,  §  12  (25  Stat.  400, 
425).  Montgomery  v.  Portland  (1903) 
23  Sup.  Ct.  735,  737,  190  U.  S.  89,  47 
L.  Ed.  966,  affirming  judgment  City  of 
Portland  v.  Montgomery  (1900)  62  P. 
755,  38  Or.  215. 

See,  also,  Commonwealth  v.  Alger 
(1851)  61  Mass.  (7  Cush.)  53;  Engs  v. 
Peckham  (1875)  11  R.  I.  210;  Aborn  v. 
Smith  (1879)  12  R.  I.  370;  Dawson  r_ 
Broome  (1902)  53  Atl.  151,  24  R.  I. 
359;  J.  W.  Bishop  Co.  v.  Curran  & 
Burton  (R.  I.  1910)  76  A.  275. 

11.  Remedy  for  establishment  of 
harbor  lines  in  violation  of  law.— If  the 
laying  of  harbor  lines  in  navigable  wa- 
ters by  a  commission  under  Const. 
Wash.  art.  15,  is  in  violation  of  the 
acts  of  congress  concerning  navigation 
and  harbor  lines  the  United  States,  by 
its  proper  officers,  alone  can  interfere. 
Harbor  Line  Com'rs  v.  State  (1891)  2 
Wash.  St.  530,  27  Pac.  550;  State  v. 
Harbor  Line  Com'rs  (1892)  4  Wash. 
St.  816,  30  Pac.  734. 

Cited    without    definite    application 

Montgomery  v.  Portland  (1903)  23  Sup. 
Ct.  735,  736,  190  U.  S.  89,  47  L.  Ed. 
965;  Southern  Pac.  Co.  v.  Western- 
Pac.  R.  Co.  (C.  C.  1906)  144  Fed.  160, 
reversed  (1907)  151  Fed.  376,  80  C.  C. 
A.  606. 


§  9913.  (Act  July  25,  1912,  c.  253,  §  1.)  Establishment  and  modifi- 
cation of  harbor  lines  on  the  Potomac  and  Anacostia  Rivers. 
The  provisions  of  section  eleven  of  the  river  and  harbor  act  of 
March  third,  eighteen  hundred  and  ninety-nine,  are  hereby  made 
applicable  to  the  Potomac  and  Anacostia  Rivers,  and  hereafter 
harbor  lines  in  the  District  of  Columbia,  or  elsewhere  on  said  riv- 
ers, shall  be  established  or  modified  as  therein  provided ;  and  all 
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laws  or  parts  of  laws  inconsistent  with  this  proviso  are  hereby  re- 
pealed.    (37  Stat.  206.) 

These  provisions  were  part  of  section  1  of  the  rivers  and  harbors  appro- 
priation act  of  1912,  cited  above. 

Act  March  3,  1899,  c.  425,  §  11,  mentioned  in  this  section,  is  set  forth  ante, 
|  9912. 

§  9914.  (Act  Aug.  5,  1886,  c.  929,  §  2.)  Establishment  of  harbor 
lines;  deposit  of  debris. 
In  places  where  harbor-lines  have  not  been  established,  and 
where  deposits  of  debris  of  mines  or  stamp  works  can  be  made  with- 
out injury  to  navigation,  within  lines  to  be  established  by  the  Secre- 
tary of  War,  said  officer  may,  and  is  hereby  authorized  to,  cause 
such  lines  to  be  established ;  and  within  such  lines  such  deposits  may 
be  made,  under  regulations  to  be  from  time  to  time  prescribed  by  him. 
(24  Stat.  329.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1886, 
cited  above. 

General  provisions  for  the  establishment  of  harbor  lines  were  made  by  Act 
March  3,  1899,  c.  425,  §  11,  ante,  §  9912. 

§  9915.  (Act  Aug.  26,  1912,  c.  408,  §  5.)  Modification  and  exten- 
sion of  harbor  lines  in  front  of  the  city  of  Chicago. 
The  Secretary  of  War  is  hereby  authorized,  in  his  discretion,  to 
modify  and  extend  harbor  lines  in  front  of  the  City  of  Chicago  in 
such  manner  as  to  permit  park  extension  work  which  may  be  de- 
sired by  the  municipal  authorities,  including  the  changing  and 
widening  of  the  southern  entrance  to  the  Chicago  Harbor.  (37 
Stat.  626.)       ■ 

This  section  was  part  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1912,  cited  above. 

General  provisions  for  the  establishment  of  harbor  lines  were  made  by  Act 
March  3,  1899,  c.  425,  f  11,  ante,  f  9912. 

§  9916.  (Res.  March  26,  1908,  No.  14.)     Establishment  of  pierhead 
and  bulkhead  lines  in  Wilmington  Harbor,  Cal. 

The  Secretary  of  War  is  hereby  authorized  to  fix  and  establish 
pierhead  and  bulkhead  lines,  either  or  both,  in  the  inner  harbor  of 
San  Pedro,  otherwise  known  as  Wilmington  Harbor,  California, 
beyond  which  no  piers,  wharves,  bulkheads,  or  other  works  shall 
be  extended  or  deposits  made  except  under  such  regulations  as 
shall  be  prescribed  from  time  to  time  by  the  Secretary  of  War. 
(35  Stat.  569.) 

This  was  a  resolution  entitled  "Joint  resolution  authorizing  the  Secretary 
of  War  to  establish  harbor  lines  in  Wilmington  Harbor,  California." 

General  provisions  for  the  establishment  of  harbor  lines  were  made  by  Act 
March  3,  1899,  *c.  425,  S>  11,  ante,  §  9912. 

§  9916a.  (Act  July  27,  1916,  c.  260,  §  3.)    .Establishment  of  pier- 
head and  bulkhead  lines  at  Newport  Harbor,  Cal. 

The  Secretary  of  War  is  hereby  authorized  and  directed  to  fix 
and  establish  pierhead  and  bulkhead  lines,  either  or  both,  at  New- 
port Harbor,  California,  in  accordance  with  plan  dated  United  States 
Engineer  Office,  Los  Angeles,  California,  March  twenty-fifth,  nineteen 
hundred  and  thirteen,  and  entitled  Newport  Bay,  California,  showing 
harbor  lines,  beyond  which  no  piers,  wharfs,  bulkheads,  or  other  works 
shall  be  extended  or  deposit  made,  except  under  such  regulations  as 
shall  be  prescribed  from  time  to  time  by  the  Secretary  of  War.  (39 
Stat.  411.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1916, 
cited  above. 

General  provisions  for  the  establishment  of  harbor  lines  were  made  by  Act 
March  3,  1899,  c  425,  §  H.  ante,  §  9912. 
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§  9917.  (Act  March  3,  1899,  c.  425,  §  12,  as  amended,  Act  Feb.  20, 
1900,  c.  23,  §  2.)  Penalty  for  violation  of  provisions  of  act;  re- 
moval of  structures,  etc. 
Every  person  and  every  corporation  that  shall  violate  any  of 
the  provisions  of  sections  nine,  ten,  and  eleven  of  this  Act,  or  any 
rule  or  regulation  made  by  the  Secretary  of  War  in  pursuance 
of  the  provisions  of  the  said  section  eleven,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  on  conviction  thereof  shall  be  punished  by  a  fine 
not  exceeding  twenty-five  hundred  dollars  nor  less  than  five  hundred 
dollars,  or  by  imprisonment  (in  the  case  of  a  natural  person)  not  ex- 
ceeding one  year,  or  by  both  such  punishments,  in  the  discretion  of  the 
court.  And  further,  the  removal  of  any  structures  or  parts  of  struc- 
tures erected  in  violation  of  the  provisions  of  the  said  sections  may  be 
enforced  by  the  injunction  of  any  [circuit]  court  exercising  jurisdiction 
in  any  district  in  which  such  structures  may  exist,  and  proper  pro- 
ceedings to  this  end  may  be  instituted  under  the  direction  of  the  At- 
torney-General of  the  United  States.    (30  Stat.  1151.    31  Stat.  32.) 

This  section  and  the  five  sections  next  following  were  part  of  the  rivers  and 
harbors  appropriation  act  of  1899  cited  above,  the  immediately  preceding  sec- 
tions 9,  10,  and  11  of  which  are  referred  to  in  this  section. 

Section  9  of  this  act,  mentioned  in  this  section,  is  set  forth  post,  §  9971. 

Section  10  of  this  act,  also  mentioned  in  this  section,  is  set  forth  ante,  I 
9910. 

Section  11  of  this  act,  also  mentioned  in  this  section,  is  set  forth  ante,  § 
9912. 

The  provisions  of  said  section  11  were  made  applicable  to  the  Potomac 
and  Anacostia  Rivers  by  Act  July  25,  1912,  c.  253,  §  1,  ante,  §  9913. 

This  section  was  amended  by  Act  Feb.  20,  1900,  c.  23,  §  2,  cited  above,  by 
striking  out,  after  the  words  "of  the  said  section,"  where  they  first  occur,  the 
word  "fourteen/'  and  inserting  in  lieu  thereof  the  word  "eleven,"  as  set  forth 
here. 

The  word  "circuit,"  inclosed  in  brackets  in  this  section,  was  superseded  by 
the  abolition  of  the  circuit  courts  and  the  transfer  of  their  powers  and  duties 
to  the  district  courts,  by  Jud.  Code,  §f  289-291,  ante,  f§  1266-1268. 

Notes  of  Decisions 


See  ft  9910,  9910a,  and  notes  there- 
under. 

Validity  of  statute— The  statute  is 
within  the  power  of  congress  so  far  as 
navigation  comes  within  the  provisions 
of  interstate  commerce  or  within  the 
admiralty  and  maritime  jurisdiction. 
C.  S.  v.  Banister  Realty  Co.  (C.  C. 
1907)  155  Fed.  583. 

Congress  has  power  to  declare  ob- 
structions of  navigable  waters  an  of- 
fense against  the  United  States. 
(1853)  6  Op.  Atty.  Gen.  172  and  cases 
cited. 

Criminal  responsibility.— The  failure 
of  an  order  by  a  police  jury  for  the 
construction  of  a  dam,  to  say  anything 
about  the  subject  of  health,  does  not 
preclude  the  defense  against  an  indict- 
ment for  obstructing  a  navigable 
stream,  that  it  was  done  in  order  to 
promote  the  health  of  the  community. 
Leovy  v.  TJ.  S.  (1900)  20  Sup.  Ct  797, 
177  U.  S.  621,  44  L.  Ed.  914,  reversing 
judgment  (1899)  82  Fed.  344,  34  C. 
C.  A.  392. 

It  is  not  a  crime,  under  Act  Sept.  19, 
1890,  §  10,  to  float  rafts,  logs,  timber, 
boats,  and  vessels,  loose  and  adrift,  in 
mad  upon  the  navigable  waters  of  the 
United  States,  especially  when  the  of- 
fense is  alleged  to  have  been  committed 
upon   the   Little  Kanawha  river,    the 


navigation  of  which  has  been  improved 
for  that  very  purpose,  and  when  the  al- 
leged offender  pays  toll,  under  lawful 
regulations,  to  the  Little  Kanawha 
Navigation  Company,  for  the  privilege 
of  floating  such  articles  upon  the  river 
and  through  the  locks  of  the  company. 
The  obstructions  to  navigation  prohibit- 
ed by  section  10  are  only  those  which 
are  permanent  in  their  nature. .  U.  S. 
v.  David  Burns  and  Gideon  Burns  (C. 
C.  1893)  54  Fed.  351. 

A  criminal  prosecution  for  obstruc- 
tion of  navigable  waters  under  Act 
Sept.  19,  1890,  §§  6,  7,  10  (26  Stat. 
426),  may  be  maintained,  though  nei- 
ther the  officers  and  agents  of  the  Unit- 
ed States  in  charge  of  works  for  the 
improvement  of  said  waters,  nor  the 
collectors  of  customs  or  other  revenue 
officers,  have  given  information  to  the 
district  attorney  as  provided  in  section 
9923,  post.    Id. 

See    (1870)   13  Op.   Atty.   Gen.  342. 

See  post,  chapter  E  of  this  title,  and 
notes  thereunder. 

Indictment.— An  indictment  un- 
der Act  Sept.  19,  1890,  §  6,  for  casting 
certain  rubbish,  tending  to  obstruct 
navigation,  into  the  Little  Kanawha 
river  from  a  certain  ship  and  from  the 
shore  and  from  a  certain  pier  upon  the 
bank,  is  bad  for  duplicity.     An  indict- 
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ment  charging  the  placing  of  such  arti- 
cles on  the  banks  of  the  Little  Kana- 
wha river  "at  the  district  of  West  Vir- 
ginia/1 in  a  place  where  the  same  were 
liable  to  be  washed  into  the  river,  and 
thereby  impede  navigation,  is  bad  for 
want  of  particularity  of  place.    An  in- 
dictment  charging   the    building   of   a 
certain  wharf,  pier,  or  other  structure 
"in,  along,  upon,  and  across"  the  Little 
Kanawha  river  "at  the  district  of  West 
Virginia,"    so   as    to   obstruct   naviga- 
tion, in  violation  of  Act  Sept  19,  1890, 
§  7,  is  bad  for  want  of  particularity  of 
place.    An  indictment  charging  the  ex- 
cavation  of   the    bottom,    shore,    side, 
bed,  and  channel  of  the  Little  Kanawha 
river    "at   the    district   of   West   Vir- 
ginia," and  with  filling  the  same,  there- 
by unlawfully  altering  the  course  and 
capacity  of  the  channel  of  the  said  riv- 
er, is  bad  for  want  of  particularity  of 
place.      An   indictment    charging    that 
defendant,    in    conducting    the    logging 
business,    unlawfully    created    an    ob- 
struction, not  affirmatively   authorized 
by  law,   to  the  navigable  capacity  of 
the  Little  Kanawha  river,   is  bad  for 
want  of  particularity  of  description  of 
the    offense.      An     indictment,    which 
charges    the    building    of    "a    certain 
wharf,  pier,  dolphin,  boom,  weir,  break- 
water, bulkhead,  jetty,  and  certain  oth- 
er structures,"  is  bad  for  duplicity.     An 
indictment   describing    the    rubbish   as 
"ballast,    stone,  .  slate,    gravel,    earth, 
rubbish,    wreck,    filth,    slabs,    edgings, 
sawdust,    slag,   cinders,   ashes,   refuse, 
and  other  waste  of  divers  kinds,"  and 
alleging  that  it  was  cast  into  the  Little 
Kanawha  river  "at  the  district  of  West 
Virginia,"   is   bad,   although   it   quotes 
the  words  of  the  statute,  since  it  does 
not  give  the  defendant  sufficiently  clear 
notice  of  the  character  of  the  article 
or  of  the  place  where  the  alleged  of- 
fense was  committed.     U.  S.  v.  David 
Burns  and  Gideon  Burns  (O.  C.  1893) 
54  Fed.  351. 

Defenses.— The  failure  of  an  or- 
der by  a  police  jury  for  the  construc- 
tion of  a  dam,  to  say  anything  about 
the  subject  of  health,  does  not  pre- 
clude the  defense  against  an  indictment 
for  obstructing  a  navigable  stream, 
that  it  was  done  in  order  to  promote 
the  health  of  the  community.  Leovy 
v.  U.  S.  (1900)  20  Sup.  Ct.  797,  177 
U.  S.  621,  44  L.  Ed.  914,  reversing 
judgment  (1899)  92  Fed.  344,  34  C.  C. 
A.  392. 

In  &  prosecution  for  the  erection  of 
a  dam  in  a  navigable  stream  without 
consent  of  the  secretary  of  war,  pro- 
hibited by  27  Stat  110,  c.  158,  §  3,  a 
resolution  of  state  levee  commissioners 
within  the  district  in  which  the  dam 
was  built,  approving  defendant's  ac- 
tion, passed  after  indictment  found, 
was  irrelevant.  Leovy  v.  U.  S.  (1899) 
92  Fed.  344,  34  C.  C.  A.  392. 

—  Instructions.— Where  defendant 
was  charged  with  obstructing  a  navi- 
gable stream,   prohibited   by  27   Stat 
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110,  c  158,  5  3,  an  instruction  that  un- 
less such  stream,  when  closed,  was 
substantially  useful  for  interstate  com- 
merce, the  federal  legislation  prohibit- 
ing its  closing  was  unconstitutional, 
was  properly  refused,  as  inapplicable 
to  the  issues.  Leovy  v.  U.  S.  (1899) 
92  Fed.  344,  34  C.  C.  A.  392,  judgment 
reversed  (1900)  20  Sup.  Ct  797,  177 
U.  S.  621,  44  L.  Ed.  914. 

—  Questions  for  Jury.— Where  evi- 
dence of  the  character  of  a  stream  is 
conflicting,  whether  it  is  a  navigable 
stream,  within  27  Stat  110,  c.  158,  §  3, 
prohibiting  the  erection  of  any  dam, 
etc.,  in  navigable  streams  of  the  Unit- 
ed States,  is  a  question  of  law  and  fact, 
for  the  jury.  Leovy  v.  TJ.  S.  (1899)  92 
Fed.  344,  34  C.  C.  A.  392. 

Injunction  relief  against  obstructions. 

—Embankment  causing  an  obstruction 
in  a  river  having  been  built  after  passage 
of  Act  Sept  19,  1890,  c.  907,  26  Stat 
454,  which  prohibited  "the  creation  of 
any  obstruction,  not  affirmatively  au- 
thorized by  law,  to  the  navigable  ca- 
pacity of  any  waters  in  respect  of 
which  the  United  States  has  jurisdic- 
tion," and  provided  that  the  creation  or 
continuance  of  any  such  unlawful  ob- 
struction might  be  prevented  by  injunc- 
tion at  suit  of  the  United  States,  the 
provisions  of  such  act  are  applicable, 
and  the  further  construction  of  the  em- 
bankment will  be  enjoined,  except  on 
condition  that  the  company  takes  meas- 
ures to  prevent  any  further  obstruction 
of  the  river  thereby.  Northern  Pac. 
Ry.  Co.  v.  U.  S.  (1900)  104  Fed.  691, 
44  C.  C.  A.  135,  59  L.  R.  A.  80. 

The  acquittal  of  a  defendant  indict- 
ed under  this  section  (as  originally  en- 
acted) for  creating  an  obstruction  in  a 
navigable  stream,  in  violation  of  sec- 
tion 9910,  ante,  is  not  a  bar  to  a  sub- 
sequent suit  in  equity  brought  by  the 
United  States  under  the  same  section 
against  the  same  defendant  to  compel 
the  removal  of  such  obstruction;  the 
issues  and  measure  of  proof  required 
in  the  two  proceedings  not  being  the 
same.  U.  S.  v.  Donaldson-Schultz  Co. 
(1906)  148  Fed.  581,  79  C.  C.  A.  403, 
reversing  judgment  U.  S.  v.  Donaldson- 
Shulz  Co.   (C.  C.  1905)  142  Fed.  300. 

Where  a  canal  constructed  over  pri- 
vate ground  to  shorten  a  navigable  riv- 
er route  had  never  been  dedicated  to 
the  public,  the  owner  was  entitled  to 
close  it  at  his  election;  and  the  gov- 
ernment could  not  compel  the  removal 
of  a  bridge  as  an  obstruction  to  navi- 
gation, under  Act  Sept.  19,  1890,  as 
amended  by  Act  July  13,  1892  (post,  § 
9971),  and  Act  Feb.  20,  1900.  U.  S. 
v.  Jamaica  &  R.  Turnpike  Co.  (1913) 
204  Fed.  759,  123  C.  C.  A.  128,  re- 
versing decree  (C.  C.  1910)  183  Fed. 
598. 

Enjoining     criminal     prosecutions.— 

One  whose  property  rights  have  been 
invaded  in  fixing  harbor  lines  may  sue 
to  enjoin  the  Secretary  of  War  from 
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causing    criminal    proceedings    to    be  affirming    decree    Same    t.    Dickinson 

brought  against  him,  under  this  section  (1909)  38  App.  D.  C.  338. 

(as  originally  enacted)  and  section  9912,  cited     without    definite    application, 

ante,  and  section  9922,  post    Philadel-  Carver  t.  San  Pedro,  L.  A.  A  S.  L.  R. 

phia  Co.  v.  Stimson  (1912)  32  Sup.  Ct  Co.  (C.  C.  1906)  151  Fed.  334;   Green- 

340,  344,  223  U.  S.  606,  56  U  Ed.  570,  leaf  Johnson  Lumber  Co.  v.  U.  S.  (D. 

C.  1913)  204  Fed.  489,  490,  491. 

§  9918.  (Act  March  3,  1899,  c.  425,  §  13.)     Depositing  refuse  in 
navigable  waters  prohibited. 

It  shall  not  be  lawful  to  throw,  discharge,  or  deposit,  or  cause, 
suffer,  or  procure  to  be  thrown,  discharged,  or  deposited  either 
from  or  out  of  any  ship,  barge,  or  other  floating  craft  of  any  kind, 
or  from  the  shore,  wharf,  manufacturing  establishment,  or  mill 
of  any  kind,  any  refuse  matter  of  any  kind  or  description  whatever 
other  than  that  flowing  from  streets  and  sewers  and  passing  therefrom 
in  a  liquid  state,  into  any  navigable  water  of  the  United  States,  or  into 
any  tributary  of  any  navigable  water  from  which  the  same  shall  float 
or  be  washed  into  such  navigable  water ;  and  it  shall  not  be  lawful  to 
deposit,  or  cause,  suffer,  or  procure  to  be  deposited  material  of  any 
kind  in  any  place  on  the  bank  of  any  navigable  water,  or  on  the 
bank  of  any  tributary  of  any  navigable  water,  where  the  same  shall 
be  liable  to  be  washed  into  such  navigable  water,  either  by  ordinary 
or  high  tides,  or  by  storms  or  floods,  or  otherwise,  whereby  navigation 
shall  or  may  be  impeded  or  obstructed:  Provided,  That  nothing 
herein  contained  shall  extend  to,  apply  to,  or  prohibit  the  operations 
in  connection  with  the  improvement  of  navigable  waters  or  construc- 
tion of  public  works,  considered  necessary  and  proper  by  the  United 
States  officers  supervising  such  improvement  or  public  work:  And 
provided  further,  That  the  Secretary  of  War;  whenever  in  the  judg- 
ment of  the  Chief  of  Engineers  anchorage  and  navigation  will  not  be 
injured  thereby,  may  permit  the  deposit  of  any  material  above  men- 
tioned in  navigable  waters,  within  limits  to  be  defined  and  under  con- 
ditions to  be  prescribed  by  him,  provided  application  is  made  to  him 
prior  to  depositing  such  material;  and  whenever  any  permit  is  so 
granted  the  conditions  thereof  shall  be  strictly  complied  with,  and  any 
violation  thereof  shall  be  unlawful.     (30  Stat.  1152.) 

See  notes  to  section  12  of  this  act,  ante,  §  9917. 

This  section  and  sections  14  and  16  of  this  act,  post,  §§  9919,  9921,  super- 
seded Act  Aug.  18,  1894,  c.  299,  §§  6,  7,  8,  28  Stat  363,  which  prohibited  the 
depositing  of  refuse  in  navigable  waters  for  the  improvement  of  which  money 
had  been  appropriated,  and  the  injury  to  sea  walls  and  other  works  built  by  the 
Government,  and  prescribed  penalties  for  violations,  including  penalties  against 
masters,  etc.,  and  vessels. 

This  section  also  superseded  Act  Sept.  19,  1890,  c.  907,  §  6,  26  Stat.  453, 
which  prohibited  obstructing  navigation  by  deposits  of  refuse,  etc.,  in  navigable 
waters. 

Provisions  regulating  the  transportation  and  dumping  into  navigable  wa- 
ters of  dredgings,  etc,  were  made  by  Act  March  3,  1905,  c.  1482,  f  4,  post,  § 
9926. 

Provisions  regulating  the  dumping  of  refuse,  etc.,  in  New  York  harbor  were 
made  by  Act  June  29,  1888,  c.  496,  post,  §§  9933-9935,  9937,  9938. 

Provisions  regulating  the  depositing  of  refuse,  etc.,  in  the  Potomac  River, 
were  made  by  Act  May  19,  1896,  c  208,  post,  §§  9942-9945. 

Provisions  regulating  the  discharge,  etc.,  of  refuse  matter  into  Lake  Michi- 
gan, were  made  by  Act  June  23,  1910,  c  359,  post,  $  9946. 

_  * 

Notes  of  Decisions 

1.  Constitutionality   of    statute.  8.    Liability   to   penalties. 

2.  Obstructions   to   navigation.  9.    Criminal    prosecution. 

5.  Designation   of  grounds   for  depositing      10.    Indictment. 

4.  nischaw  of  contractor.  I.  Constitutionality  of  •tatute.-This 

«.    Compensation   for   consequential"  dam-  section  was  enacted  in  the  exercise  of 

ages  to  riparian  owner.  tne   police    power   of   the    government. 

6.  Damages  caused  by  obstructions.  Scow  No.  36   (1906)   144  Fed.  932,  75 

7.  Injunctive  relief.  G.  0.  A.  572.    And  is  within  the  con- 
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stitutional  power  of  congress.  The 
Scow  No.  9  (D.  O.  1907)  152  Fed. 
548. 

Congress  has  power  to  regulate  and 
improve  harbors  of  the  navigable  wa- 
ters of  the  United  States,  and  this  car- 
ries with  it  the  right  to  deposit  the 
material  removed  in  making  improve- 
ments in  any  other  part  of  the  har- 
bors or  navigable  waters  or  other  place 
within  its  control.  (1899)  22  Op.  Atty. 
Gen.  646. 

2.  Obstructions  to  navigation.— 
Where,  by  reason  of  the  plastic  nature 
of  the  substratum  of  clay  under  the 
right  of  way  of  a  railroad  located  some 
distance  from  a  navigable  river,  the 
track  of  the  road  settled,  and  the  ad- 
ditional weight  of  an  embankment  built 
by  the  company  forced  the  clay  into 
the  bed  of  the  river,  causing  a  bar, 
which  obstructed  navigation,  such  bar 
is  the  direct  result  of  the  building  of 
the  embankment,  and  constitutes  a 
public  nuisance,  for  the  creation  and 
maintenance  of  which  the  company  is 
liable,  unless  the  obstruction  was  au- 
thorized by  Congress,  and  such  au- 
thority cannot  be  implied  from  an  act 
authorizing  the  building  of  the  road 
where  it  was  located.  Northern  Pac. 
Ry.  Co.  v.  U.  S.  (1900)  104  Fed.  691, 
44  C.  C.  A.  135,  59  L.  R.  A.  80. 

Act  Sept  19,  1890,  §  7,  forbidding  the 
excavation  and  filling,  the  altering  and 
modifying  of  the  course,  location,  and 
capacity  of  the  channel  of  navigable 
waters,  refers  to  such  permanent  con- 
struction as  tends  to  obstruct  naviga- 
tion, the  building  of  which  must,  by 
the  provisions  of  such  section,  have  the 
approval  and  authorization  of  the  sec- 
retary of  war,  and  not  to  such  altera- 
tion of  the  channel  as  would  result 
from  a  violation  of  section  6,  prohibit- 
ing the  casting  into  any  navigable  wa- 
ters of  the  United  States  from  any 
ship  any  substance  tending  to  obstruct 
navigation.  U.  S.  v.  David  Burns  and 
Gideon  Burns  (C.  G.  1893)  54  Fed.  351. 

Act  1890,  c.  907,  making  it  an  offense 
to  obstruct  a  navigable  stream,  is  di- 
rected against  casting  into  or  con- 
structing upon  the  beds  thereof  any- 
thing creating  obstructions  more  or  less 
permanent  in  character,  and  does  not 
apply  to  the  floating  of  logs  or  rafts 
which  may  temporarily  obstruct  the 
surface  of  the  stream.  U.  S.  v.  Mar- 
thinson  (D.  C.  1893)  58  Fed.  765. 

Though  the  Attorney  General  cannot 
determine  without  considering  ques- 
tions of  fact  whether  or  not  a  bar  in 
Flushing  creek  formed  opposite  the 
mouth  of  a  sewer  and  offering  an  ob- 
struction to  navigation  is  such  a  case 
as  comes  within  the  exception  in  Act 
Aug.  18,  1894,  c.  299,  §  6,  the  Secretary 
of  War  is  not  precluded  from  taking 
such  action  inviting  the  attention  of  the 
town  authorities  of  Flushing  to  the 
matter  as  may  be  advisable.  (1897)  21 
Op.  Atty.  Gen.  594. 
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A  municipal  corporation,  given  the 
right  to  discharge  its  refuse  matter  in- 
to an  adjacent  navigable  body  of  wa- 
ter, must  exercise  it  so  as  not  to  create 
a  nuisance  interfering  with  navigation 
or  the  enjoyment  of  private  docks  used 
for  loading  and  unloading  merchandise. 
Peck  v.  Michigan  City  (1898)  49  N. 
E.  800,  149  Ind.  670.      ■ 

It  is  not  prima  facie  a  nuisance  to 
cast  garbage  in  one  of  the  Great  Lakes 
15  miles  from  shore.  Kuehn  v.  City  of 
Milwaukee  (1896)  92  Wis.  263,  65  N. 
W.   1030. 

3.  Designation  of  grounds  for  de- 
positing refuses-It  is  the  duty  of  the 
Secretary  of  War  to  act  on  a  petition 
to  have  designated  the  portion  of  a  riv-: 
er  within  which  refuse  matter  may  be 
discharged,  in  accordance  with  Act  Aug. 
18,  1894,  c.  299,  §  6,  superseded  by 
this  section,  though  the  navigability  of 
the  river  will  not  be  affected.  He 
should  be  governed  only  by  considera- 
tions affecting  the  navigation  of  the 
river,  or  which  may  affect  future  navi- 
gation. The  discretion  given  him  is 
very  broad,  and  no  principles  govern- 
ing it  are  declared.  There  is  no  appeal 
from  his  action.  These  facts  impose 
the  obligation  of  a  careful  scrutiny  of 
the  considerations  which  should  con- 
trol his  judgment.  (1896)  21  Op.  Atty. 
Gen.  305. 

The  authorities  of  the  city  of  Chi- 
cago have  no  legal  power  to  prohibit 
the  government  contractors  from  dump- 
ing material  dredged  from  the  harbor  at 
Chicago  within  the  limits  selected  and 
designated  by  the  Secretary  of  War, 
in  accordance  with  the  authority  con- 
ferred upon  him  by  law.  (1899)  22 
Op.  Atty.  Gen.  646. 

4..  Discharge  of  contractor.— The  Sec- 
retary of  War  has  no  authority  to  dis- 
charge a  dredging  company  from  the 
performance  of  its  contract  with  the 
United  States  to  remove  and  deposit 
dredged  matter  in  such  places  as  the 
United  States  engineer  officer  shall  di- 
rect, because  of  unforeseen  difficulties 
in  selling  or  even  in  disposing  of  the 
material  excavated,  which  the  officers 
of  the  engineer  corps  had  represented 
could  be  disposed  of  at  a  stated  price 
per  cubic  yard.  (1882)  17  Op.  Atty. 
Gen.  368. 

5.  Compensation  for  consequential 
damages    to     riparian     owner.— Where 

dredged  material  in  the  making  of  an 
improvement  in  the  Hudson  river  un- 
der contract  with  the  United  States 
government  is  deposited  along  the 
shore  on  lands  under  water  and  ad- 
jacent to  uplands,  the  owner  of  such 
lands  is  not  entitled  to  compensation 
for  consequential  damages  to  riparian 
and  water  rights  resulting  therefrom. 
Slingerland  v.  International  Contract- 
ing Co.  (1899)  60  N.  Y.  S.  12,  43  App. 
Div.  215,  judgment  affirmed  (1901)  61 


Ch.Q 


BIYBRS,  HARBORS,  AND  CANALS 


§   9918 


N.  £.  995,  169  N.  Y.  60,  56  L.  R.  A. 
404. 

6.  Damages  caused  by  obstructions.— 

Evidence  considered,  and  held  insuffi- 
cient to  sustain  the  claim  of  a  libelant 
that  the  grounding  of  a  coal  barge  while 
being  towed  in  a  canal  was  caused  by 
an  obstruction  by  material  deposited 
and  left  in  the  bottom  by  a  dredging 
company.  Susquehanna  Goal  Co.  v. 
Eastern  Dredging  Co.  (D.  C.  1908) 
200  Fed.  817. 

A  dredging  company,  which  left  the 
channel  of  a  river  temporarily  ob- 
structed by  loose  rock,  without  marking 
the  place  or  giving  notice  of  the  ob- 
struction, held  liable  for  the  grounding 
of  a  barge  thereon.  Consolidated  Coal 
Co.  v.  Knickerbocker  Steam  Towage 
Co.  (D.  C.  1912)  200  Fed.  840. 

7.  Injunctive  relief.— The  threatened 
daily  transportation  by  the  sanitary 
district  of  Chicago,  by  artificial  means 
and  through  an  unnatural  channel,  of 
large  quantities  of  sewage  and  of  ac- 
cumulated deposits  which  will  poison 
the  water  supply  of  inhabitants  of  the 
state  of  Missouri,  and  injuriously  af- 
fect that  portion  of  the  bed  or  soil  of 
the  Mississippi  river  which  lies  within 
its  territory,  entitles  that  state  to 
maintain  a  suit  for  equitable  relief,  in 
advance  of  any  actual  injury  sustained 
thereby.  State  of  Missouri  v.  State  of 
Illinois  (1901)  21  Sup.  Ct.  331,  180 
U.  S.  208,  45  L.  Ed.  497. 

Tne    discharge    into    the    Mississippi 
river,    through    an    artificial    drainage 
canal,  of  the  sewage  of  Chicago,  mix- 
ed with*  a  large  volume  of  pure  water 
from   Lake  Michigan,  will  not  be   en- 
joined by   the  federal   Supreme   Court 
on  complaint  by  the  state  of  Missouri 
that   the   result   of   such  action   is   to 
poison    the    water    supply    of    its    in- 
habitants, where  the   evidence,   though 
disclosing    an   increase    in    the    deaths 
from  typhoid  fever  in  St.  Louis,  leaves 
it  doubtful  whether  the  typhoid  bacil- 
lus can  and  does   survive  the  journey 
and   reach   the  intake  of   St  Louis*  in 
the  Mississippi,  and  shows  other  possible 
sources  of  infection  in  the  discharge  of 
sewage  above  the  St.  Louis  intake  from 
other  towns  and  cities,  some  of  which 
are  situated  in  Missouri.    State  of  Mis- 
souri v.  State  of  Illinois  (1906)  26  Sup. 
Ct.  268,  200  TJ.  S.  496,  50  L.  Ed.  572. 
Complainant   established  a   pulp  mill 
on  the  Potomac  river  a  few  miles  below 
an   ore   bank   which   had   been  worked 
for  many  years,  and  for  the  last  few 
with    washers    to    free    the    ore    from 
the  clay;    the  waste  water  being  run 
into  settling  pools  and  allowed  to  clear 
before    being    returned    to    the    river. 
Subsequently    defendant    acquired    the 
ore  bank,  greatly  enlarged  the  works, 
and   ran    the    waste    water    from    the 
washers  directly  into  the  river,  so  dis- 
coloring the  water  with  clay  and  ochre 
that   complainant  was  obliged  to  stop 
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its  mill  for  about  one-half  the  time. 
Held  that,  in  the  absence  of  proof  by 
defendant  that  complainant  could  avoid 
the  injury  at  a  reasonable  expense,  the 
latter  was  entitled  to  an  injunction  re- 
straining defendant  from  polluting  the 
stream;  it  further  appearing  that  he 
could  provide  settling  pools,  as  former- 
ly done,  for  a  moderate  outlay.  Thropp 
v.  Harpers  Ferry  Paper  Co.  (1002) 
142  Fed.  690.  74  C.  C.  A.  22. 

8.  Liability  to   penalties.— To   render 
a  vessel  subject  to  penalties  it  is  not 
essential  that  some  person  or  corpora- 
tion should  have  previously  been  convict- 
ed thereunder.    The  Scow  No.  9  (D.  C. 
1907)  152  Fed.  548.     A  vessel  used  in 
violation  of  this  section  is  subject  to 
penalties    imposed    by    §    9921,    post, 
though  the  act  was  without  the  knowl- 
edge or  intent  of  her  owner  and  con- 
trary    to     his     general     instructions. 
Where  the  person  placed  in  charge  of 
a  scow  by  the  owner,  for  the  purpose 
of  dumping  her  load,  in  the  business  in 
which  she  was  used,  and  in  which  the 
owner    was    engaged,    discharged    such 
•  load   into   the  waters   of  a   harbor,   in 
violation  of  this  section,  such  act  was 
in  a  sense  within  the  scope  of  his  em- 
ployment, though  contrary  to  the  own- 
er's general  instructions,  and  the  scow 
was  "used"   for  the  unlawful  purpose, 
within  §  9921,  post,  and  subject  to  the 
penalty  thereby  imposed.     Scow  No.  36 
(1906)  144  Fed.  932,  75  C.  C.  A.  572. 
Where  the  owners  of  a  dumping  scow 
placed  a  man  in  sole  charge  with  pow- 
er to  dump  her  load,  and  he  becoming 
unnecessarily  alarmed  at  the  roughness 
of   the   sea  while   being   towed   to   the 
dumping  grounds  dumped  a  part  of  her 
load   into   the    waters    of   a   harbor  in 
violation   of  this   section,    the    scow  is 
subject    to    the    penalty    imposed  by   § 
9921,   post,    though  the   action   of   the 
scowman  was  contrary  to  the  orders  of 
the  owner;  but  the  towing  tug,  although 
the  property  of  the  same  owner,  where 
the  master  had  no  reason  to  anticipate 
the  violation  of  the  statute,  cannot  be 
said  to  have  been  "used  or  employed" 
in   such  violation,   and   is   not   subject 
to  the  penalty  therefor.    The  Scow  No. 
9  (D.  C.  1907)  152  Fed.  548. 

9.  Criminal  prosecution.— A  criminal 
prosecution  for  the  obstruction  of  navi- 
gable waters  of  the  United  States  un- 
der Act  Sept.  19,  1890,  §§  6,  7,  10  (26 
Stat.  426),  may  be  maintained,  though 
neither  the  officers  and  agents  of  the 
United  States  in  charge  of  works  for 
the  improvement  of  said  waters,  nor 
the  collectors  of  customs  or  other  reve- 
nue officers,  have  given  information  to 
the  district  attorney  as  provided  in  sec- 
tion 9923,  post.  U.  S.  v.  David  Burns 
and  Gideon  Burns  (C.  C.  1893)  54  Fed. 
351. 

10.  —  Indictment.— An    indictment 
which  charged  that  M.,  being  the  own- 
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er,  and  R.,  -being  the  master,  of  a 
steamer,  "did  unlawfully  dump,"  and 
"aid  and  abet  in  the  dumping"  of,  ref- 
use matter  "into  the  tidal  waters  of 
the  harbor  of  New  York,  and  the  wa- 
ters adjacent  thereto,"  the  place  being 
"at  the  Southern  district  of  New  York, 


within  the  admiralty  and  maritime  ju- 
risdiction of  the  United  States,  and 
within  the  jurisdiction  of  this  court," 
charged  an  offense  within  this  section 
and  §§  9921,  9935,  post  U.  S.  v.  Moran 
(C.  C.  1901)  113  Fed.  172.  See  §§ 
9921,  9935,  post,  and  notes  thereunder. 


§  9919.  (Act  March  3,  1899,  c.  425,  §  14.)  Taking  possession  or 
use,  etc.,  of  works,  etc.,  prohibited ;  permits  for  temporary  use. 
It  shall  not  be  lawful  for  any  person  or  persons  to  take  posses- 
sion of  or  make  use  of  for  any  purpose,  or  build  upon,  alter,  deface, 
destroy,  move,  injure,  obstruct  by  fastening  vessels  thereto  or 
otherwise,  or  in  any  manner  whatever  impair  the  usefulness  of  any 
sea  wall,  bulkhead,  jetty,  dike,  levee,  wharf,  pier,  or  other  work 
built  by  the  United  States,  or  any  piece  of  plant,  floating  or  other- 
wise, used  in  the  construction  of  such  work  under  the  control  of 
the  United  States,  in  whole  or  in  part,  for  the  preservation  and 
improvement  of  any  of  its  navigable  waters  or  to  prevent  floods,  or 
as  boundary  marks,  tide  gauges,  surveying  stations,  buoys,  or  other 
established  marks,  nor  remove  for  ballast  or  other  purposes  any  stone 
or  other  material  composing  such  works :  Provided,  That  the  Secre- 
tary of  War  may,  on  the  recommendation  of  the  Chief  of  Engineers, 
grant  permission  for  the  temporary  occupation  or  use  of  any  of  the 
aforementioned  public  works  when  in  his  judgment  such  occupation 
or  use  will  not  be  injurious  to  the  public  interest.    (30  Stat.  1152.) 

See  notes  to  sections  12  and  13  of  this  act,  ante,  §§  9917,  9918. 

This  section  superseded  Act  Sept.  19,  1890,  c.  907,  §  9,  26  Stat.  426,  which 
prohibited  persons  taking  possession  of  or  using  or  injuring  government  works 
in  navigable  waters. 

Provisions  punishing  injury  to  river  and  harbor  improvements  were  made 
by  Act  Aug.  14,  1876,  c.  267,  §  3,  ante,  $  9909. 

Notes  of  Decisions 


Applicability  of  statute.— This  sec- 
tion applies  to  a  levee  built  to  prevent 
overflow  of  the  Mississippi,  although 
several  miles  from  the  bank  of  the 
river,   and   whether   completed  or  not 


Houck  v.  U.  S.  (1912)  201  Fed.  862, 
120  C.  G.  A.  200;  Cape  Girardeau  & 
T.  B.  T.  R.  Co.  v.  Jordan  (1912)  201 
Fed.  86S>  120  C.  C.  A.  206. 


§  9920.  (Act  March  3,  1899,  c.  425,  §  15.)  Obstructions  by  vessels, 
anchored  or  sunk,  and  floating  timber;  marking  and  removal 
of  sunken  vessels. 
It  shall  not  be  lawful  to  tie  up  or  anchor  vessels  or  other  craft 
in  navigable  channels  in  such  a  manner  as  to  prevent  or  obstruct 
the  passage  of  other  vessels  or  craft ;  or  to  voluntarily  or  carelessly 
sink,  or  permit  or  cause  to  be  sunk,  vessels  or  other  craft  in  navi- 
gable channels;  or  to  float  loose  timber  and  logs,  or  to  float  what 
is  known  as  sack  rafts  of  timber  and  logs  in  streams  or  channels 
actually  navigated  by  steamboats  in  such  manner  as  to  obstruct, 
impede,  or  endanger  navigation.  And  whenever  a  vessel,  raft,  or 
other  craft  is  wrecked  and  sunk  in  a  navigable  channel,  accidently  or 
otherwise,  it  shall  be  the  duty  of  the  owner  of  such  sunken  craft  to 
immediately  mark  it  with  a  buoy  or  beacon  during  the  day  and  a 
lighted  lantern  at  night,  and  to  maintain  such  marks  until  the  sunken 
craft  is  removed  or  abandoned,  and  the  neglect  or  failure  of  the  said 
owner  so  to  do  shall  be  unlawful;  and  it  shall  be  the  duty  of  the 
owner  of  such  sunken  craft  to  commence  the  immediate  removal  of 
the  same,  and  prosecute  such  removal  diligently,  and  failure  to  do  so 
shall  be  considered  as  an  abandonment  of  such  craft,  and  subject  the 
same  to  removal  by  the  United  States  as  hereinafter  provided  for. 
(30  Stat.  1152.) 

See  notes  to  section  12  of  this  act,  ante,  §  9917. 

The  Secretary  of  War  was  authorized  to  make  regulations  for  floating  logs 

(12210) 


Ch.Q 


RIVERS,  HARBORS,  AND  CANALS 


§  9920 


and  rafts  in  streams  when  the  floating  of  logs  and  rafts  was  the  principal 
method  of  navigation,  by  Act  May  9,  1900,  c  387,  post,  §§  0027-9030. 

Provisions  for  warning  signals  on  vessels  working  on  wrecks,  or  engaged  in 
dredging  or  other  submarine  work,  were  made  by  Act  June  7,  1897,  c  4,  f  2, 
as  amended  by  Act  May  25,  1914,  c  98,  ante,  fi  7906. 

Notes  of  Decisions 


L 
2. 
J. 

4. 

5. 

«. 

•* 
i. 

8. 

9. 

10. 


Construction    In    general. 

Meaning    of    words   or   clauses. 

Superseding   state   legislation. 

Care  required  in  the  anchorage  of  ves- 
sels. 

Vessels   lawfully   anchored. 

- —   Vessels   unlawfully    anchored 
Wrecks,   duty   to  mark. 

Duty  to   remove. 

— —  Abandonment. 

Damages,    liability  for. 


11.    Rafts    obstructing    navigation. 

I.  Construction  in  general.— This  act, 
being  in  aid  of  commerce  and  naviga- 
tion, should  receive  a  sensible  con- 
struction to  further  that  end;  so  far 
as  concerns  any  liability  in  case  of  col- 
lision, it  probably  only  emphasizes  the 
previously  existing  maritime  law.  The 
Caldy  (D.  C.  1903)  123  Fed.  802,  804, 
affirmed  (1907)  153  Fed.  837,  83  C.  C. 
A.  19. 

The  tendency  of  the  courts  is  to  hold 
owners  strictly  to  the  requirement  of 
the  statute.  Lehigh  &  W.  Coal  Co.  v. 
Hartford  &  N.  Y.  Transp.  Co.  (D.  0. 
1914)  220  Fed.  348,  and  cases  cited. 

While  this  section  was  not  intended 
to  absolutely  prohibit  the  anchoring  in 
navigable  channels,  it  makes  it  un- 
lawful whenever  the  result  is  to  ob- 
struct other  vessels  in  passing  to  such 
extent  as  to  make  such  passing  a  dan- 
gerous maneuver;  *and  the  fact  that 
other  vessels  have  succeeded  in  passing 
one  so  anchored  in  safety  is  not  proof 
that  her  anchorage  was  not  in  viola- 
tion of  the  statute,  or  that  she  was 
not  in  fault  for  a  collision  with  another 
vessel  which  was  attempting  to  pass. 
The  Caldy  (1907)  153  Fed.  837,  83  C. 
C.  A.  19,  affirming  decree  (D.  C.  1903) 
123  Fed.  802.  It  places  duty  on  the 
owner,  and  no  one  else,  and  he  cannot 
shift  the  responsibility  for  an  injury  to 
another  vessel  resulting  from  his  fail- 
ore  to  perform  it  upon  tugs  which 
caused  the  wreck  by  their  fault,  when 
he  had  notice  of  the  situation  in  ample 
time  to  have  performed  the  duty  be- 
fore damage  resulted.  The  Anna  M. 
Fahy  (1907)  153  Fed.  866,  83  C.  C.  A. 
48.  It  does  not  apply  to  vessels  an- 
chored in  a  bay  where  there  is  navi- 
gable water  four  miles  in  width,  though 
they  are  in  the  usual  course  of  passing 
vessels.  The  Northern  Queen  (D.  C. 
1902)  117  Fed.  906.  It  was  not  in- 
tended to  prevent  the  aiding  of  a  ves- 
sel grounded  or  in  difficulty,  even  if  it 
involves  the  temporary  obstruction  of 
a  channel.  The  Waverley  (D.  C. 
1907)  155  Fed.  436. 

An  ocean-going  vessel  may  lawfully 
lie  at  anchor  in  the  nighttime  in  the 
deep  channel  of  a  navigable  river  if  not 
so  placed  as  to  prevent  or  obstruct  the 
passage  of  other  vessels,  in  violation 


of  this  section.  The  Europe  (1911) 
190  Fed.  475,  111  C.  C.  A.  307. 

This  section  should  be  construed  and 
enforced  strictly  in  the  interest  of  safe 
navigation,  the  duty  being  not  nega- 
tively, but  affirmatively  and  positively, 
imposed  on  vessels  coming  to  anchor 
in  navigable  channels  to  see  that  they 
do  not  under  any  circumstances,  acci- 
dents excepted,  prevent  or  obstruct  the 
passage  of  other  vessels.  The  Mar- 
garet J.  Sanford  (D.  C.  1913)  203 
Fed.  331;  The  Pocohuntas  (D.  C. 
1914)  217  Fed.  135. 

This  section  is  not  an  absolute  pro- 
hibition of  the  anchorage  of  vessels  in 
navigable  channels,  but  is  intended  to 
prevent  their  anchorage  in  such  a  way 
as  to  monopolise  such  channel,  and  is 
not  violated  where  sufficient  passage- 
way is  left  for  other  vessels.  The 
Grand  Manan  (D.  C.  1913)  208  Fed. 
583. 

Whether  a  vessel  is  so  anchored  as 
to  prevent  or  obstruct  the  passage  of 
other  vessels,  in  violation  of  this  sec- 
tion must  be  determined  by  looking  not 
alone  to  the  chart  and  the  geography 
of  the  situation,  but  also  to  the  weath- 
er conditions  and  to  the  usual  course 
of  vessels  using  the  thoroughfare.  A 
vessel  so  anchored  as  to  leave  room 
for  the  passage  of  vessels  on  either 
side  may  not  be  an  obstruction  in  clear 
weather,  when  an  approaching  vessel 
would  have  abundant  time  to  avoid  her 
by  a  change  of  course,  but  may  be  an 
obstruction  when  there  is  a  thick  fog 
and  she  lies  in  the  compass  course  of 
passing  vessels.  The  Georgia  (D.  C. 
1913)  208  Fed.  635. 

This  section  is  not  violated  by  a  ves- 
sel which  anchors  in  a  channel  if  other 
vessels  can  pass  in  safety  when  navi- 
gated with  proper  care.  The  Strath- 
leven  (1914)  213  Fed.  975,  130  C.  d 
A.  381,  modifying  decree  The  Margaret 
J.  Sanford  (D.  C.  1913)  203  Fed.  331, 
and  resettlement  of  costs  denied  The 
Strathleven  (1914)  213  Fed.  979,  130 
C.  C.  A.  385. 

Ocean-going  vessels  may  lie  at  an- 
chor in  the  nighttime,  in  the  deep  chan- 
nel of  a  navigable  river;  but  they  must 
be  so  placed  as  not  to  prevent  or  ob- 
struct the  passage  of  other  vessels  in 
violation  of  this  section.  The  Hilton 
(D.  C.  1914)  213  Fed.  997.  See  The 
Oregon  (1895)  15  Sup.  Ct.  804,  15& 
U.  S.  186,  39  L.  Ed.  943,  as  to  place  of 
proper  anchorage. 

See,  also,  The  S.  Shaw  (D.  C.  1881) 
6  Fed.  93;  The  Margaret  J.  Sanford 
(D.  C  1913)  203  Fed.  331;  Cummins 
v.  Spruance  (Del.  1845)  4  Har.  315; 
Adams  v.  WigginB  (1858)  27  Mo.  95,. 
72  Am.  Dec,  247;  Brown  v.  Stone  (Pa. 
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1860)  1  Phila.  241,  8  Leg.  Int  147,  5 
Clark,  75,  4  Am.  Law  J.  (N.  S.)  135. 

2. Meaning  of  words  or  clauses. 

— Respondent,  a  coal  company,  having 
in  its  possessjon  a  loaded  coal  flat 
moored  to  its  float  in  the  Allegheny 
river  in  Pittsburgh,  with  the  right  to 
retain  it  until  it  was  unloaded,  cast  it 
loose  during  a  flood  to  avoid  injury  to 
its  float  and  other  vessels,  and  it  sank 
some  distance  below.  The  place  was 
not  marked,  and  some  three  weeks  lat- 
er libelant's  vessel  ran  into  it  and  was 
injured.  Held,  that  respondent  stood 
in  the  place  of  the  owner  within  this 
section.  Second  Pool  Coal  Co.  v.  Peo- 
ple's Coal  Co.  (1911)  188  Fed.  892, 
110  C.  C.  A.  526,  affirming  judgment 
People's  Coal  Co.  v.  Second  Pool  Coal 
Co.  (D.  C.  1910)  181  Fed.  609,  writ 
of  certiorari  denied  (1911)  32  Sup.  Ct 
526,  223  U.  S.  727,  56  L.  Ed.  632. 

The  words  "prevent  or  obstruct"  are 
positive  words,  indicative  of  limited  re- 
straint and  of  legislative  intent  not  to 
interfere  with  the  right  use  of  water- 
ways by  imposing  an  absolute  or  un- 
reasonable prohibition.  The  Europe 
(1911)  190  Fed.  475,  111  C.  C.  A.  307. 

A  log  raft  is  a  "vessel."  A  raft  of 
logs  held  not  a  "sack  raft."  The  Mary 
(D.  C.  1903)  123  Fed.  609,  613.  See 
The  City  of  Birmingham  (1905)  138 
Fed.  555,  71  C.  C.  A.  115,  and  The 
Belfast  (D.  C.  1914)  228  Fed.  362 
defining  an  obstruction. 

3. Superseding  state  legislation. 

This  section  does  not  supersede  state 
legislation  establishing  regulations  for 
rivers  and  harbors  which  does  not  con- 
flict therewith.  The  Margaret  J.  San- 
ford  (D.  C.  1913)  203  Fed.  331,  and 
cases  cited. 

See,  as  to  effect  of  state  legislation, 
The  Dean  Richmond  (1901)  107  Fed. 
1001,  47  C.  C.  A.  138;  The  City  of 
Dundee  (1901)  108  Fed.  679,  47  C.  C. 
A.  581;  The  Bedford  (C.  C.  1863) 
Fed.  Cas.  No.  1,216;  Culbertson  v. 
The  Southern  Belle  (D.  C.  1854)  Fed. 
Cas.  No.  3,462;  Green  v.  The  Helen 
(D.  C.  1880)  1  Fed.  916,  922;  The 
Nicholson  (D.  C.  1886)  28  Fed.  889; 
The  Nettie  Sundberg  (D.  C.  1900)  100 
Fed.  886;  The  Dean  Richmond  (D.  C. 
1900)  103  Fed.  701;  The  Buenos  Aires 
(D.  C.  1902)  119  Fed.  493;  The 
Chauncey  M.  Depew  (D.  C.  1904)  130 
Fed.  59  (decree  reversed  [1905]  139 
Fed.  236,  71  C.  C.  A.  362);  The 
Admiral  Cecille  (D.  C.  1905)  134  Fed. 
673;  I-i  re  Eastern  Dredging  Co.  (D. 
C.  1906)  159  Fed.  541. 

4.  Care  required  In  the  anchorage  of 
vessels.— The  precautions  taken  by  a 
vessel  anchoring  in  a  dangerous  posi- 
tion should  be  commensurate  with  the 
perils  assumed.  The  John  H.  Starin 
(1903)  122  Fed.  236,  58  C.  C.  A.  600 
(writ  of  certiorari  denied  T1903]  23 
Sup.  Ct.  854,  190  U.  S.  559,  47  L.  Ed. 
1184) ;  The  City  of  Birmingham  (1905) 
138  Fed.  555,  71  C.  C.  A.  115;    The 
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Europe  (D.  C.  1909)  175  Fed.  596; 
The  Director  (D.  C.  1910)  180  Fed. 
606. 

Vessels  mooring,  or  anchoring,  espe- 
cially in  a  busy  harbor,  should  do  so 
having  regard  to  the  fact  that  others 
have  the  right  to  navigate  the  waters; 
and  this  obligation  should  be  measured 
by  the  increased  risk  arising  from  the 
circumstances  of  the  particular  case. 
The  Washington  (D.  C.  1910)  182  Fed. 
885. 

The  duty  is  imposed  on  vessels  com- 
ing to  anchor  in  navigable  channels  to 
see  that  they  do  not  under  any  circum- 
stances, accidents  excepted,  prevent  or 
obstruct  the  passage  of  other  vessels. 
The  Pocohuntas  (D.  C.  1914)  217  Fed. 
135. 

A  tug  and  an  anchored  steamship 
both  held  in  fault  for  collision  in  North 
River  at  night  between  a  barge  in  the 
tow  of  the  tug  and  the  steamship;  the 
tug  for  careless  navigation,  and  the 
steamship  for  anchoring  so  that-  she 
swung  into  the  fairway.     Id. 

See,  on  same  point,  U.  S.  v.  St.  Louis 
&  M.  V.  Transp.  Co.  (1902)  22  Sup.  Ct. 
350,  351,  184  U.  S.  247,  46  L.  Ed.  520; 
Campbell  v.  Pennsylvania  R.  Co.  (1898) 
85  Fed.  462,  29  C.  C.  A.  268;  The  Wa- 
terloo and  The  Glenalvon  (1900)  100 
Fed.  332,  40  C.  C.  A.  386  (affirming 
decree  The  Francisco  R.  v.  The  Water- 
loo and  The  Glenalvon  [D.  C.  18971 
79  Fed.  113);  The  Atlas  (1905)  135 
Fed.  1020,  68  C.  C.  A.  666  (affirming 
decree  [D.  C.  1902]  115  Fed.  856); 
The  Rickmers  (1905)  142  Fed.  305,  73 
C.  C.  A.  415;  The  Overbrook  (1905) 
142  Fed.  950,  74  C.  C.  A.  120;  The 
William  E.  Reis  (1907)  152  Fed.  673, 
82  C.  C.  A.  21  (affirming  judgment  [D. 
C.  19061  143  Fed.  1013);  The  Pacific 
(1907)  154  Fed.  943,  83  C.  C.  A.  515; 
The  Ciudad  de  Reus  (1911)  185  Fed. 
391,  107  C.  C.  A.  447  (reversing  decree 
[D.  C.  1909]  171  Fed.  470);  Bradley 
v.  Sullivan  (1913)  209  Fed.  833,  126  C. 
C.  A.  557;  Vantine  v.  The  Lake  (C.  C. 
1850)  Fed.  Cas.  No.  16,878;  The  Bed- 
ford (C.  C.  1863)  Fed.  Cas.  No.  1,216; 
The  Exchange  (C.  C.  1872)  Fed.  Cas. 
No.  4,593;  Pringle  v.  The  Michigan 
(C.  C.  1891)  52  Fed.  501;  The  Lotty 
(D.  C.  1846)  Fed.  Cas.  No.  8,524;  The 
Scioto  (D.  C.  1847)  Fed.  Cas.  No.  12,- 
508;  The  Julia  M.  Hallock  (D.  O. 
1852)  Fed.  Cas.  No.  7,579;  The  Echo 
(D.  C.  1861)  Fed.  Cas.  No.  4,264;  The 
Beaver  (D.  C.  1868)  Fed.  Cas.  No.  1,- 
199;  The  John  Sanderson  (D.  C.  1870) 
Fed.  Cas.  No.  7,364;  The  E.  A.  Packer 
and  The  John  Neilson  (D.  C.  1879)  Fed. 
Cas.  No.  4,241;  The  Milligan  (D.  C. 
1882)  12  Fed.  338;  The  Oscar  Town- 
send  (D.  O.  1883)  17  Fed.  93;  The 
Worthington  and  Davis  (D.  C.  1883) 
19  Fed.  836;  The  St.  Lawrence  (D.  C. 
1884)  19  Fed.  328;  The  Mary  Fraser 
(D.  C.  1886)  26  Fed.  872;  The  Wier 
v.  The  Padre  <D.  C.  1886)  29  Fed.  335; 
The  Wallace  (D.  C.  1890)  41  Fed.  894; 
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Keel  t.  BIythe   (D.  C.  1890)   42  Fed. 

457;  Morrissey  t.  The  Nora  Costello  (D. 

a  1891)  46  Fed.  869;   Wishing  t.  The 

Transfer  No.  2  and  Car  Float  No.  12 

(D.  C.  1893)  56  Fed  313;   The  Anerly 

(D.  C.  1893)  58  Fed.  794;  The  Sharpee 

She   (D.  C.  1894)   60  Fed.  928;    Wil- 

helmsen  v.  Ludlow  (D.  C.  1897)  79  Fed. 

979;    Fenno  t.  The  Mary  E.  Cuff  (D. 

C.  1897)   84  Fed.   719;    The  Syracuse 

(D.  C.  1898)  84  Fed.  1005;   The  Mary 

J.  Bobbins  (D.  C.  1900)  100  Fed.  141; 

The  Comet  (D.  C.  1900)  102  Fed.  702; 

The  Severn  (D.  C.  1902)  113  Fed.  578; 

The  Juniata  (D.  C.  1903)  124  Fed.  861; 

The  Drumcraig  (D.  C.  1904)  138  Fed. 

804;  The  Mallay  (D.  C.  1905)  136  Fed. 

992;   Muller  v.  New  York,  N.  H.  &  H. 

R.   Co.    (D.   C.    190$    144    Fed.   241; 

Sharpsburg   Sand   Co.   v.  Monongahela 

River  ConsoL  Coal  &  Coke  Co.  (D.  C. 

1906)   145  Fed.  424;    The  Lucille   (D. 

C  1909)  169  Fed.  719;  Wright  &  Cobb 

lighterage  Co.   v.   New  England   Nav. 

Co.  (D.  C.  1911)  189  Fed.  809  (decree 

affirmed  [1913]  204  Fed.  762,  125  C.  C. 

A-  129);    The  Evolution   (D.  C.  1912) 

199  Fed.  514;   The  E.  M.  Peck  (D.  C. 

1913)  201  Fed,  599;    Foster  v.  Holly 

(1861)   38  Ala.  76;    Dunn  v.  McComb 

(1856)  11  La.  Ann.  325;    Knowlton  v. 

Sanford    (1850)    32   Me.    148,   52   Am. 

Dec.  649;   Lambert  v.  Staten  Island  R. 

Co.  (1877)  70  N.  Y.  104;  Baker  v.  The 

Hibernia  (Pa.  1850)  1  Phila.  228. 

5. Vessels    lawfully   anchored.— 

This  section  does  not  condemn  a  lighter 
which,  compelled  to  anchor  in  the  Hud- 
son river  because  of  a  dense  fog,  made 
her  way  to  the  side  on  which  were  the 
anchorage  grounds,  as  far  as  was  con- 
sidered safe,  and  anchored  after  taking 
soundings  which  indicated  that  she  was 
within  the  grounds;  the  exercise  of 
precautions  commensurate  with  the 
danger  being  all  that  is  required.  The 
Newburgh  (1904)  130  Fed.  321,  64  C. 
C  A.  567,  reversing  decree  (D.  C. 
1903)  124  Fed.  954. 

An  ocean-going  vessel  may  lawfully 
lie  at  anchor  in  the  nighttime  in  the 
deep  channel  of  a  navigable  river  if  not 
so  placed  as  to  prevent  or  obstruct  the 
passage  of  other  vessels,  in  violation  of 
this  section.  The  Europe  (1911)  190 
Fed.  475,  111  C.  C.  A.  307. 

An  anchoring  place  designated  by  the 
harbor  master  of  Boston  is  a  proper 
anchorage,  though  in  the  channel.  The 
Lady  Franklin  (D.  C.  1873)  Fed.  Cas. 
No.  7,984. 

The  place  of  anchorage  of  vessel 
anchored  in  the  middle  of  a  river  about 
1,900  feet  wide,  where  vessels  "were  fre- 
quently passing,  leaving  room  on  either 
side  for  them  to  pass,  was  not  improp- 
er. The  Ogemaw  (D.  C.  1887)  32  Fed. 
919. 

A  barge  may  properly  anchor  for  the 
night  near  the  middle  of  the  channel  of 
Delaware  Bay,  inside  the  capes,  where 
it  is  four  or  five  miles  wide,  Phinney 
t.  The  Le  Lion  (D.  C.  1898)  84  Fed. 
101L 


Where  the  bulkhead  line  of  a  dock  is 
where  it  has  been  maintained  for  years, 
and  since  a  time  before  there  was  any 
statute  on  the  subject,  persons  using 
the  bulkhead  for  mooring  vessels  in  the 
customary  manner,  with  the  consent  of 
the  city,  cannot  be  deemed  in  fault 
therefor,  although  it  extends  farther  in- 
to the  river  than  the  line  as  established 
by  law.  The  Harry  B.  Hollins  (D.  C. 
1903)  125  Fed.  430. 

A  steamer  which  had  been  disabled, 
and  which  was  moored  on  the  inside  of 
the  Erie  Basin  Breakwater  at  the  port 
of  Buffalo,  some  25  to  30  feet  from  the 
channel  used  by  vessels  passing  from  a 
dock  to  the  open  lake,  and  opposite  a 
bend  in  such  channel,  was  in  a  proper 
place.  Rebstock  v.  Gilchrist  Transp. 
Co.  (D.  C.  1904)  132  Fed.  174.  # 

A  vessel  anchored  at  night  in  calm 
weather  as  the  result  of  a  previous  col- 
lision in  Hampton  Roads  in  the  middle 
of  the  channel,  which  was  there  a  mile 
or  more  wide  for  seagoing  vessels,  was 
not  chargeable  with  violation  of  this 
section.  The  Job  H.  Jackson  (D.  C. 
1906)  144  Fed.  896,  decree  affirmed 
The  Ann  J.  Trainer  (1907)  152  Fed. 
1021,  82  C.  C.  A.  332. 

As  to  vessels  lawfully  anchored,  see 
The  City  of  Dundee  (1901)  108  Fed. 
679,  47  C.  C.  A.  581  (affirming  judg- 
ment [D.  O.  1900]  103  Fed.  696) ;  The 
Col.  John  F.  Gaynor  (1904)  130  Fed. 
856,  65  C.  C.  A.  340  (affirming  decree 
The  John  F.  Gaynor  [D.  C.  1902]  115 
Fed.  382);  Hamburg-American  Packet 
Co.  v.  Rich  (1908)  159  Fed.  667,  86  C. 
C.  A.  535  (affirming  decree  The  Iron 
State  [D.  C.  1907]  154  Fed.  1006) ;  The 
Wyomissing  (1909)  170  Fed.  1021,  95 
C.  C.  A.  672  (affirming  decree  [D.  C. 
1906]  149  Fed.  241) ;  North  American 
Dredging  Co.  v.  Pacific  Mail  S.  S.  Co. 
(1911)  185  Fed.  608,  107  C.  C.  A.  620; 
Wright  &  Cobb  Lighterage  Co.  v.  New 
England  Navigation  Co.  (1913)  204 
Fed.  762,  125  C.  C.  A.  129  (affirming 
decree  [D.  C.  1911]  189  Fed.  809); 
The  Monitor  (D.  C.  1868)  Fed.  Cas. 
No.  9,710;  The  Masters  (D.  C.  1871) 
Fed.  Cas.  No.  9,267;  The  J.  W.  Ever- 
man  (D.  C.  1874)  Fed.  Cas.  No.  7,591; 
The  Mary  Fraser  (D.  C.  1886)  26  Fed. 
872;  The  Idlewild  (D.  C.  1894)  63  Fed. 
1014;  Hastorf  v.  City  of  New  York 
(D.  C.  1894)  64  Fed.  869;  Baxter  v. 
International  Contracting  Co.  (D.  C. 
1894)  65  Fed.  250;  The  Francisco  R. 
v.  The  Waterloo  and  The  Glenalvon 
(D.  C.  1897)  79  Fed.  113;  The  Nettie 
Sundberg  (D.  C.  1900)  100  Fed.  880; 
The  Municipal  (D.  C.  1900)  108  Fed. 
895;  Rich  v.  Hamburg- American  Packet 
Co.  (D.  C.  1902)  117  Fed.  751;  The 
Northern  Queen  (D.  C.  1902)  117  Fed. 
906;  The  Grand  Manan  (D.  C.  1913) 
208  Fed.  583;  The  Wm.  H.  Gilbert  (D. 
C.  1914)  211  Fed.  754;  Foster  v.  Holly 
(1861)  38  Ala.  76. 

6.  —  Vessels  unlawfully  anchored.— 

Anchoring  vessels  of  the  United  States 
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in  an  unusual  and  improper  posi- 
tion in  a  harbor,  in  total  disregard  of 
the  usages  and  regulations  of  the  port 
requiring  notice  to  the  harbor  master 
of  the  intention  to  anchor,  constitutes 
negligence  on  the  part  of  the  officers  of 
the  vessel,  which  will  render  the  Unit- 
ed States  liable  in  the  court  of  claims 
for  damages  thereby  caused  to  other 
vessels  navigating  the  harbor.  U.  S.  v. 
St  Louis  &  M.  V.  Transp.  Co.  (1002) 
22  Sup.  Ct  350,  184  U.  S.  247,  46  L. 
Ed.  520. 

A  dredge,  anchored  at  night  within 
200  feet  of  the  center  of  the  narrow 
channel  of  the  Savannah  river,  held  to 
obstruct  the  passage  of  other  vessels, 
in  violation  of  this  section.  The  City 
of  Birmingham  (1905)  138  Fed.  555, 
71  C.  <j§  A.  115,  writ  of  certiorari  de- 
nied P.  Sanford  Ross  v.  The  City  of 
Birmingham  (1905)  26  Sup.  Ct.  747, 
199  U.  S.  607,  50  L.  Ed.  331,  reversing 
decree  (D.  C.  1903)  125  Fed.  506. 

A  lighter  held  in  fault  for  deliberate- 
ly anchoring  in  a  channel  during  a  fog 
when  in  the  vicinity  of  the  anchorage 
grounds,  which  could  easily  have  been 
reached.  The  Newburgh  (D.  C.  1903) 
124  Fed.  954,  decree  reversed  (1904) 
130  Fed.  321,  64  C.  C.  A.  567. 

A  schooner  anchored  outside  the  legal 
limits  and  too  near  the  channel  courses 
held  in  fault.  The  Vera  (D.  O.  1912, 
1914)  224  Fed.  998,  judgment  affirmed 
(1915)  226  Fed. -369,  141  C.  O.  A.  199. 

As  to  vessels  unlawfully  anchored, 
see  Ross  v.  Cornell  Steamboat  Co. 
(1906)  149  Fed.  196,  79  C.  C.  A.  514 
(affirming  decree  [D.  C.  1906]  143  Fed. 
166) ;  The  Caldy  (1907)  153  Fed.  837, 
83  C.  C.  A.  19  (affirming  decree  [D.  C. 
1903]    123    Fed.    802);     The    Persian 

(1910)  181  Fed.  439,  104  C.  C.  A.  187 
(reversing  decree  [D.  C.  1908]  159  Fed. 
788);  Graves  v.  Lake  Michigan  Car 
Ferry  Transp.  Co.  (1910)  183  Fed.  378, 
105  C.  C.  A.  598;  North  American 
Dredging  Co.  v.  Pacific  Mail  S.  S.  Co. 

(1911)  185  Fed.  698,  107  C.  C.  A.  620; 
The  Eronprinz  Wilhelm  (1911)  186 
Fed.  324,  108  C.  C.  A.  402;  The  Ex- 
press (1914)  212  Fed.  072,  129  C.  C. 
A.  208;  The  Louisville  v.  Strout  (C. 
C.  1839)  Fed.  Cas.  No.  8,542;  Olm- 
stead  v.  The  Sandusky  (D.  C.  1846) 
Fed.  Cas.  No.  10,504;  The  Indiana  (D. 
C.  1848)  Fed.  Cas.  No.  7,020;  The 
Marcia  Tribou  (D.  C.  1858)  Fed.  Cas. 
No.  9,062;  In  re  Cornwall  (D.  C.  1875) 
Fed.  Cas.  No.  3,248;  The  Milligan  (D. 
C.  1882)  12  Fed.  338;  The  Lucy  D. 
(D.  C.  1884)  21  Fed.  142;  Gorley  v. 
The  Carl  Konow  (D.  C.  1894)  64  Fed. 
815;  The  Passaic  (D.  C.  1896)  76  Fed. 
460;  The  Itasca  (D.  C.  1901)  117  Fed. 
885;  The  Charles  E.  Matthews  (D.  C. 
1904)  132  Fed.  143;  The  Amiral  Cecille 
(D.  C.  1905)  134  Fed.  673;  The  J.  G. 
Lindauer  (D.  C.  1907)  158  Fed.  449; 
The  Annasona  (D.  C.  1909)  166  Fed. 
801;  The  Ciudad  de  Reus  (D.  C.  1909) 
171  Fed.  470  (decree  reversed  [1911] 
185  Fed.  391,  107  C.  C.  A.  447) ;  The 
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Margaret  J.  Sanford  (D.  C.  1913)  203 
Fed.  331;  The  Prudence  (D.  C.  1914) 
212  Fed.  537;  The  Terje  Viken  (D.  C. 
1914)  212  Fed.  1020;  The  Adventuress 
(D.  C.  1914)  214  Fed.  834;  The  Bel- 
fast (D.  C.  1914)  226  Fed.  362;  Ches- 
ley  v.  Nan  task  et  Beach  Steamboat  Co. 
(1901)  61  N.  E.  50,  179  Mass.  469. 

7.  Wrecks,  duty  to  mark.— The  own- 
er of  a  canal  boat  which  sank  in  New 
York  Bay,  who  received  notice  of  the 
sinking  at  once,  and  could  have  had  it 
marked  within  an  hour,  is  liable  for 
damages  caused  by  a  collision  6  hours 
later,  when  it  remained  unmarked.  The 
Anna  M.  Fahy  (1907)  153  Fed.  866, 
83  C.  C.  A.  48. 

The  word  "immediately"  in  this  sec- 
tion, means  within  a  reasonable  time 
and  the  word  should  be  construed  in 
view  of  the  circumstances  of  the  par- 
ticular situation,  and  What  might  be 
justifiable  delay  in  one  case  would  be 
culpable  delay  in  another.     Id. 

This  section  places  on  the  owner  the 
duty  of  marking  a  sunken  craft,  and 
he  cannot  shift  responsibility  for  an 
injury  to  another  vessel  resulting  from 
his  failure  to  perform  it  on  tugs  which 
caused  the  wreck  by  their  fault,  when 
he  had  notice  of  the  situation  in  ample 
time  to  have  performed  the  duty  before 
the  damage  resulted.    Id. 

The  owner  of  a  canal  boat  which  was 
sunk  in  the  channel  of  the  Hudson  riv- 
er, who  failed  for  two  days  without 
good  excuse  to  mark  the  place,  as  re- 
quired by  this  section,  did  not  act  with- 
in a  reasonable  time,  and  was  liable  for 
damage  done  to  another  vessel  by  col- 
lision with  the  wreck.  The  Macy 
(1909)  170  Fed.  930,  96  C.  C.  A.  146. 

Owner  of  a  vessel  sunk  in  Hudson 
river  held  to  have  complied  with  this 
section,  requiring  it  to  mark  the  wreck 
by  obtaining  the  services  of  the  Light- 
house Department,  which  had  official 
authority  (Res.  March  2,  1868,  f  1, 
ante,  §  8452),  to  do  the  same.  The 
Plymouth  (1915)  225  Fed.  483,  140  C. 
C.  A.  1,  reversing  decree  Lehigh  & 
Wilkesbarre  Coal  Co.  v.  Hartford  & 
New  York  Transp.  Co.  (D.  C.  1914)  220 
Fed.  348. 

In  a  dangerous  place,  some  notice  of 
the  presence  of  a  wreck  is  a  reasonable 
obligation  on  the  part  of  the  owner  of 
such  wreck;  but,  no  special  signals  be- 
ing prescribed,  any  plain  signals  that 
naturally  serve  as  a  warning  to  keep  off 
are  sufficient.  Du  Bois  v.  The  H.  S. 
NicholB  and  The  Ceres  (D.  C.  1893)  53 
Fed.  665. 

The  use  of  pieces  of  wood  and  two 
partly  submerged  buckets,  together 
with  a  white  pocket  handkerchief  at- 
tached to  the  end  of  a  bamboo  pole, 
held  insufficient  as  danger  signals  to 
indicate  the  presence  of  a  yacht  sunk 
under  18  feet  of  water  in  a  frequented 
channel.  The  Fred.  Schlesinger  (D.  C. 
1896)  71  Fed.  747. 

A  loaded  scow  owned  by  libelants 
sank  in  the  night,  lying  across  the  edge 
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of  the  harbor  channel  aa  dredged,  which 
was  20  feet  deep,  while  the  anchorage 
basin  adjacent,  300  feet  wide,  waa  16 
feet  deep.  libelants  did  not  mark  the 
position  of  the  sunken  vessel,  except  by 
an  ordinary  spar  buoy,  placed  near  its 
center,  which  waa  insufficient  to  give 
warning  of  the  wreck.  On  the  second 
morning  thereafter  the  oyster  steam- 
er Lewis,  coming  in,  ran  into  the  sunk- 
en scow,  both  vessels  being  injured. 
Held,  that  libelants  were  in  fault  for 
failing  to  properly  mark  the  place  of 
the  wreck.  The  Mary  S.  Lewis  (D.  C 
1903)  126  Fed.  848. 

Under  this  section  the  neglect  to 
mark  a  sunken  craft  as  required  is  not 
a  prima  facie  abandonment,  nor  is  the 
failure  to  remove  it  an  abandonment 
until  the  expiration  of  30  days,  and' 
during  all  of  such  time  it  is  the  duty 
of  the  owner  to  keep  the  place  marked, 
and  if  he  does  not  he  is  liable  for  in- 
juries caused  to  others  thereby,  unless 
there  has  been  an  actual  abandonment. 
People's  Coal  Co.  v.  Second  Pool  Coal 
Co.  (D.  C.  1911)  181  Fed.  609,  judg- 
ment affirmed  Second  Pool  Coal  Co.  v. 
.  People's  Coal  Co.  (1911)  188  Fed.  892, 
110  C.  C.  A.  526,  writ  of  certiorari  de- 
nied (1911)  32  Sup.  Ct  526,  223  U.  S. 
727,  56  L.  Ed.  632. 

Owner  of  a  sunken  vessel,  not  aban- 
doned, but  not  properly  marked,  is  lia- 
ble for  an  injury  to  another  vessel,  un- 
der this  section.  Lehigh  &  Wilkee- 
barre  Coal  Co.  v.  Hartford  &  New  York 
Transp.  Co.  (D.  C.  1914)  220  Fed.  348. 

See  The  Swan  (C.  C.  1855)  Fed.  Cas. 
No.  13,667;  Boston  &  H.  Steamboat 
Co.  ▼.  Munson  (1875)  117  Mass.  34. 

8.  —  Duty  to  remove  .—In  Missouri 
River  P.  Co.  v.  Hannibal  &  St  J.  R 
Co.  (C.  C.  1880)  2  Fed.  285,  it  is  held 
that  those  navigating  a  river  are  under 
no  obligation  to  remove  wrecks  which 
may  be  made  in  the  proper  and  ordi- 
nary course  of  navigation,  but  he  who, 
for  his  own  benefit,  uses  any  part  of  a 
navigable  river,  is  liable  in  damages  to 
any  party  injured,  if  such  use  causes 
a  change  in  the  ordinary  course  of  the 
channel. 

If  defendant  had  a  right  to  keep  the 
pontoon  in  the  river  in  connection  with 
the  bridge,  and  it  was  sunk  by  unavoid- 
able accident,  defendant  was  entitled 
to  a  reasonable  time  in  which  to  raise 
and  remove  it,  but  was  not  at  liberty 
to  leave  it  in  the  channel  for  an  in- 
definite period.  Missouri  River  P.  Co. 
v.  Hannibal  &  St  J.  R.  Co.  (C.  C.  1880) 
2  Fed.  285. 

A  loaded  lighter  was  sunk  in  a  dock. 
Although  48  hours  would  have  sufficed 
to  remove  her,  she  was  allowed  to  re- 
main for  six  days,  during  which  two 
vessels  successively'  entered  and  used 
the  dock.  Upon  the  lighter  being  rais- 
ed it  was  found  that  she  had  been  injur- 
ed by  one  of  the  vessels,  and  a  libel  was 
thereupon  filed  against  the  second  ves- 
sel.    Held,    that   the   libelant's   delay, 


coupled  with  the  fact  that  another  ves- 
sel had  previously  occupied  the  dock, 
rendered  ascertainment  of  the  injury 
inflicted  by  the  second  vessel  imprac- 
ticable, and  the  libel  should  therefore 
be  dismissed.  Semble,  that,  after  a 
reasonable  time  for  the  removal  of  the 
lighter  had  elapsed,  she  might  have 
been  treated  as  a  nuisance.  The  Atlee 
(D.  C.  1882)   12  Fed.  734. 

And  see  (1876)  15  Op.  Atty.  Gen.  71, 
holding  that  where  a  vessel  put  into 
harbor  in  a  furious  storm,  and,  leaking 
badly,  was  run  ashore,  thereupon  be- 
coming a  wreck,  which  formed  an  ob- 
struction to  navigation,  and  it  appeared 
that  the  wreck  was  caused  by  stress  of 
weather,  and  not  through  any  fault  or 
misconduct  of  the  master  and  crew,  the 
owners  of  the  vessel  were  under  no 
legal  obligation  to  remove  it. 

9.  —  Abandonment-— A  scow  in  tow 
of  a  steamer  on  a  voyage  from  Charles- 
ton to  Nicaragua  having  broken  adrift 
off  Fortune  island  in  July,  1890,  was 
drifting  in  the  track  of  steamers  going 
up  and  down  the  coast  for  over  three 
weeks,  when  she  was  taken  in  tow  by 
the  defendant  steamer,  and  on  the  fol- 
lowing day  set  fire  to  for  the  purpose 
of  destruction.  The  libelants,  accord- 
ing to  the  libel,  had  notice  from  time 
to  time  during  this  interval  of  the 
whereabouts  of  the  scow,  but  gave  no 
evidence  that  they  made  any  efforts  to 
rescue  her,  or  that  they  intended  to  do 
so.  Held,  that  the  inference  from  these 
facts  was  that  the  scow  was  abandon- 
ed by  the  owners,  to  be  dealt  with  by 
other  vessels  *that  might  meet  her  as 
prudence  should  dictate;  that  by  the 
nature  of  the  vessel  she  was  an  ob- 
struction dangerous  to  navigation;  and 
there  being  no  evidence  of  her  value, 
or  that  she  was  worth  salvage,  there 
was  no  presumption  that  the  act  of 
the  master  of  the  River  Mersey  in  de- 
stroying this  obstruction  was  either 
tortious  or  negligent;  but  that  it  was 
presumptively  a  beneficial  service  in 
the  public  interest,  for  the  safety  of 
life  and  property  at  sea.  North  Amer- 
ican Dredging  &  Improvement  Co.  v. 
The  River  Mersey  (D.  C.  1802)  48  Fed. 
686. 

An  abandoned  vessel,  which  was  sunk 
through  the  fault  of  the  person  in  pos- 
session, is  a  nuisance,  which  he  may  be 
compelled  to  abate.  Board  of  Water 
Com'rs  of  Detroit  v.  City  of  Detroit 
(1898)  76  N.  W.  70,  117  Mich.  458,  5 
Detroit  Leg.  N.  305. 

10.  —  Damages,  liability  for.— Aft- 
er the  sinking  of  a  sloop  by  collision 
with  a  tug  in  a  narrow  channel,  the 
tug  made  fast  to  the  broken  mast, 
boom,  and  sails  of  the  sloop,  and  towed 
them  several  hundred  feet,  and  also 
dragged  the  hull  along  the  bottom  by 
the  wire  shrouds.  Held,  that  the  tug 
was  liable  for  the  damage  thus  done, 
her  removal  of  the  sloop  not  being  jus- 
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tillable  as  the  abatement  of  a  public 
nuisance,  or  for  the  protection  of  the 
sloop  herself,  or  for  the  safety  of  nav- 
igation generally.  The  Brinton  (1895) 
66  Fed.  71,  13  C.  O.  A.  331,  reversing 
decree  (D.  0.  1893)  69  Fed.  714. 

A  city,  although  charged  by  statute 
with  the  duty  of  keeping  the  channels 
of  navigable  streams  within  its  limits 
free  from  obstructions,  cannot  be  held 
liable  for  an  injury  caused  by  a  sunk- 
en wreck,  where  the  owner  had  in  due 
time  undertaken  its  removal  through 
the  agency  of  a  reputable  and  experi- 
enced wrecking  company,  which  was 
proceeding  with  apparent  diligence  and 
good  faith  and  by  customary  methods. 
McCaulley  v.  City  of  Philadelphia 
(1903)  119  Fed.  580,  56  O.  O.  A.  100. 

The  owner  of  a  canal  boat  which  was 
sunk  in  New  York  Bay,  who  received 
notice  of  the  sinking  at  once,  and  could 
have  had  it  marked  as  required  by  stat- 
ute within  an  hour,  is  liable  for  the 
damages  caused  by  a  passing  vessel 
coming  into  collision  with  the  wreck  six 
hours  later,  when  it  was  still  unmarked. 
The  Anna  M.  Fahy  (1907)  153  Fed. 
866,  83  C.  C.  A.  48. 

Where  it  was  alleged  that  a  sunken 
pontoon,  placed  and  kept  in  the  chan- 
nel by  the  defendant,  had  caused  a 
change  in  the  current  of  the  river  which 
had  thrown  plaintiff's  vessel  over 
against  a  pier  of  defendant's  bridge, 
and  that  the  accident  was  the  result 
of  two  causes  combined,  to-wit,  the 
presence  in  the  channel  of  the  pontoon, 
and  of  the  bridge  pier,  both  unlawful 
structures,  held,  that  these  facts  being 
established,  plaintiff  could  recover. 
Missouri  River  P.  Co.  v.  Hannibal  &  St. 
J.  R.  Co.  (C.  C.  1880)  2  Fed.  285. 

The  fact  that  portions  of  a  yacht 
sunk  in  a  channel  came  to  the  surface 
shortly  after  a  certain  steamer  passed, 
does  not  raise  so  strong  a  presump- 
tion that  she  ran  upon  the  wreck  as 
to  overcome  the  testimony  of  those  up- 
on the  steamer,  and  a  tug  towins  her, 
that  they  passed  from  70  to  100  feet 
to  one  side  of  the  flag  marking  the 
wreck.  The  Fred.  Schlesinger  (D.  C. 
1896)  71  Fed.  747. 

Libelant's  tug  was  injured  in  the  East 
river,  in  the  night,  by  reason  of  a  line 
becoming  entangled  in  its  screw.  On 
the  same  night  a  line  used  by  respond- 
ent in  raising  a  sunken  vessel,  which 
had  been  securely  made  fast  to  a  pier 
and  weighted  to  the  bottom,  in  some 
unknown  manner  became  loosened  from 
the  pier.  Held  that,  assuming  that 
such  line  was  the  one  which  caused  the 


injury,  of  which  there  was  no  direct 
proof,  it  did  not  appear  that  there  was 
any  negligence  on  the  part  of  respond- 
ent, which  alone  could  render  it  liable 
for  the  injury.  Moran  v.  Merritt  & 
Chapman  Derrick  &  Wrecking  Co.  (D. 
C.  1905)  135  Fed.  863,  decree  affirmed 
(1906)  142  Fed.  1038,  71  C.  C.  A- 
685. 

A  dredging  company  held  not  liable 
for  injury  to  a  grounded  coal  barge  by 
settling  partly  in  an  excavation  tem- 
porarily left  in  the  bottom  of  the  canal 
in  which  the  stranding  occurred.  Sus- 
quehanna Coal  Co.  v.  Eastern  Dredg- 
ing Co.  (D.  C.  1908)  200  Fed.  817. 

Owner  of  sunken  vessel,  not  aban- 
doned nor  properly  marked,  held  lia- 
ble for  an  injury  to  another  vessel. 
Lehigh  &  Wilkesbarre  Coal  Co.  v, 
Hartford  &  New  York  Transp.  Co.  (D. 
C.  1914)  220  Fed.  348. 

A  master,  seeing  no  danger  signal 
displayed,  held  entitled  to  suppose  that 
danger  from  a  sunken  scow  had  been 
removed,  and  not  negligent  in  assum- 
ing that  there  was  no  danger  where 
there  was  no  danger  signal.  But  if,  at 
the  time  of  the  accident,  the  master 
knew  of  the  danger,  or  if,  under  all  the 
circumstances,  he  ought  to  have  known 
of  it,  and  he  failed  to  take  reasonable 
and  proper  care  to  avoid  it,  and  thus 
met  with  the  accident,  no  recovery  can 
be  had  against  the  owners  of  the  scow. 
(1900)  23  Op.  Atty.  Gen.  43. 

See,  also,  Taylor  v.  Atlantic  Mut. 
Ins.  Co.  (1862)  22  N.  Y.  Super.  Ct  (9 
Bosw.)   369. 

II.  Rafts  obstructing   navigation.— If 

a  log  raft  accidentally  becomes  ground- 
ed, or  otherwise  obstructs  navigation, 
other  vessels  are  required  to  submit 
to  a  reasonable  delay  until  the  owner 
has  had  time  to  remove  it.  in  the  exer- 
cise of  proper  skill  and  reasonable 
diligence  and  dispatch,  before  they  are 
entitled  to  destroy  it  as  a  nuisance. 
The  Mary  (C.  C.  1903)  123  Fed.  609. 
Siee,  also,  Doniphan  Lumber  Co.  v. 
Henderson  (Ark.  1911)  139  S.  W.  649; 
Louisville  &  N.  R.  Co.  v.  Yarbrough 
(1909)  48  So.  634,  57  Fla.  101;  El- 
kins  v.  Winlack  (1899)  10  Pa.  Super. 
Ct.  612. 

Cited  without  definite  application, 
Merritt  &  Chapman  D.  &  W.  Co.  v. 
Cornell  Steamboat  Co.  (D.  C.  1909) 
174  Fed.  716  (affirmed  [1911]  185  Fed. 
261,  107  C.  C.  A.  367.  certiorari  denied 
P911]  31  Sup.  Ct.  720,  220  U.  S.  617, 
55  L.  Ed.  611) ;  The  Protector  (D.  C. 
1910)  176  Fed.  171. 


§  9921.  (Act  March  3,  1899,  c.  425,  §  16.)  Penalty  for  violation  of 
provisions  of  act. 
Every  person  and  every  corporation  that  shall  violate,  or  that 
shall  knowingly  aid,  abet,  authorize,  or  instigate  a  violation  of  the 
provisions  of  sections  thirteen,  fourteen,  and  fifteen  of  this  Act  shall 
be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be 
punished  by  a  fine  not  exceeding  twenty-five  hundred  dollars  nor  less 
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than  five  hundred  dollars,  or  by  imprisonment  (in  the  case  of  a  natural 
person)  for  not  less  than  thirty  days  nor  more  than  one  year,  or  by 
both  such  fine  and  imprisonment,  in  the  discretion  of  the  court,  one- 
half  of  said  fine  to  be  paid  to  the  person  or  persons  giving  informa- 
tion which  shall  lead  to  conviction.  And  any  and  every  master,  pilot, 
and  engineer,  or  person  or  persons  acting  in  such  capacity,  re- 
spectively, on  board  of  any  boat  or  vessel  who  shall  knowingly  en- 
gage in  towing  any  scow,  boat,  or  vessel  loaded  with  any  material 
specified  in  section  thirteen  of  this  Act  to  any  point  or  place  of 
deposit  or  discharge  in  any  harbor  or  navigable  water,  elsewhere 
than  within  the  limits  defined  and  permitted  by  the  Secretary  of  War, 
or  who  shall  willfully  injure  or  destroy  any  work  of  the  United  States 
contemplated  in  section  fourteen  of  this  Act,  or  who  shall  willfully 
obstruct  the  channel  of  any  waterway  in  the  manner  contemplated  in 
section  fifteen  of  this  Act,  shall  be  deemed  guilty  of  a  violation  of 
this  Act,  and  shall  upon  conviction  be  punished  as  hereinbefore  pro- 
vided in  this  section,  and  shall  also  have  his  license  revoked  or  sus- 
pended  for  a  term  to  be  fixed  by  the  judge  before  whom  tried  and 
convicted.  And.  any  boat,  vessel,  scow,  raft,  or  other  craft  used  or 
employed  in  violating  any  of  the  provisions  of  sections  thirteen,  four- 
teen, and  fifteen  of  this  Act  shall  be  liable  for  the  pecuniary  penalties 
specified  in  this  section,  and  in  addition  thereto  for  the  amount  of 
the  damages  done  by  said  boat,  vessel,  scow,  raft,  or  other  craft, 
which  latter  sum  shall  be  placed  to  the  credit  of  the  appropriation 
for  the  improvement  of  the  harbor  or  waterway  in  which  the  damage 
occurred,  and  said  boat,  vessel,  scow,  raft,  or  other  craft  may  be  pro- 
ceeded against  summarily  by  way  of  libel  in  any  district  court  of  the 
United  States  having  jurisdiction  thereof.     (30  Stat.   1153.) 

See  notes  to  section  12  of  this  act,  ante,   §  0017. 

Sections  13-15  of  this  act,  mentioned  in  this  section,  are  set  forth  ante,  $$ 
9918-0020. 

Notes  of  Decisions 


Validity  of  statute,— This  section 
was  enacted  in  the  exercise  of  the  po- 
lice power  of  the  government.  Scow 
No.  36  (1906)  144  Fed.  032,  75  C.  C. 
A-  572.  And  is  within  the  constitu- 
tional power  of  congress.  The  Scow 
No.  0  (D.  C.  1007)  152  Fed.  548. 

Penalties.— To  render  a  vessel  sub- 
ject to  penalties  it  is  not  essential  that 
some  person  or  corporation  should 
have  previously  been  convicted  there- 
under. The  Scow  No.  9  (D.  C.  1007) 
152  Fed.  548. 

Where  the  person  placed  in  charge  of 
a  scow  by  the  owner,  for  the  purpose 
of  dumping  her  load,  in  the  business  in 
which  she  was  used,  and  in  which  the 
owner  was  engaged,  discharged  such 
load  into  the  waters  of  a  harbor,  in 
violation  of  §  0018,  ante,  such  act  was 
in  a  sense  within  the  scope  of  his  em- 
ployment, though  contrary  to  the  own- 
er's general  instructions,  and  the  scow 
was  "used"  for  the  unlawful  purpose, 
within  this  section,  and  subject  to  pen- 
alty. Scow  No.  36  (1006)  144  Fed. 
932,  75  C.  C.  A.  572. 

Where  the  owners  of  a  dumping  scow 
placed  a  man  in  sole  charge,  with  pow- 
er to  dump  her  load,  and  he  becoming 
unnecessarily  alarmed  at  the  roughness 
of  the  sea  while  being  towed  to  the 
dumping  grounds,  dumped  a  part  of  the 
load  in  violation  of  \  0918,  ante,  the 


scow  is  subject  to  the  penalty  imposed 
by  this  section.  The  Scow  No.  0  (D. 
C.  1907)  152  Fed.  548. 

Criminal  prosecution.— See  §  0022, 
post,  and  notes  thereunder. 

Jurisdiction    of    courts.— Under 

14  Stat.  244,  providing  that,  "in  case 
of  any  litigation  arising  from  any  ob- 
struction *  *  *  to  *  *  *  navi- 
gation of  said  river,  the  cause  may  be 
tried  before  the  district  court  of  the 
United  States  of  any  state  in  which 
any  portion  of  said  obstruction  or 
bridge  touches,"  held,  that  the  United 
States  courts  had  only  concurrent  ju- 
risdiction with  the  state  courts.    Mis- 

'  souri  River  Packet  Co.  v.  Hannibal  & 
St  J.  R.  Co.  (1883)  70  Mo.  478. 

—  Indictment. — An  indictment  which 
charged  that  M.,  being  the  owner,  and 
R.,  being  the  master,  of  a  steamer, 
"did  unlawfully  dump,"  and  "aid  and 
abet  in  the  dumping"  of,  refuse  mat- 
ter "into  the  tidal  waters  of  the  har- 
bor of  New  York,  and  the  waters  ad- 
jacent thereto,"  the  place  being  "at  the 
Southern  district  of  New  York,  within 
the  admiralty  and  maritime  jurisdic- 
tion of  the  United  States,  and  within 
the  jurisdiction  of  this  court,"  charged 
an  offense  within  this  section,  §  9918, 
ante,  and  §  9935,  post.  U.  S.  v.  Mor- 
an  (O.  O.  1001)  113  Fed.  172.     And 
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see,  also,  f  9922,  post,  and  notes  there-  Go.  (D.  C.  1910)  181  Fed.  609,  affirm- 
under,  ed  (1911)  188  Fed.  892,  110  C.  0.  A. 
Cited    without    definite    application,  526,  certiorari  denied   (1911)  32  Sup. 
People's  Coal  Co.  v.  Second  Pool  Coal  Ct  526,  223  U.  S.  727,  56  L.  Ed.  632. 

§  9922.  (Act  March  3,  1899,  c.  425,  §  17.)  Duty  of  district  attor- 
neys ;  officers  empowered  to  arrest  offenders. 
The  Department  of  Justice  shall  conduct  the  legal  proceedings 
necessary  to  enforce  the  foregoing  provisions  of  sections  nine  to 
sixteen,  inclusive,  of  this  Act;  and  it  shall  be  the  duty  of  district 
attorneys  of  the  United  States  to  vigorously  prosecute  all  offenders 
against  the  same  whenever  requested  to  do  so  by  the  Secretary 
of  War  or  by  any  of  the  officials  hereinafter  designated,  and  it 
shall  furthermore  be  the  duty  of  said  district  attorneys  to  report 
to  the  Attorney-General  of  the  United  States  the  action  taken  by 
him  against  offenders  so  reported,  and  a  transcript  of  such  reports 
shall  be  transmitted  to  the  Secretary  of  War  by  the  Attorney-Gen- 
eral; and  for  the  better  enforcement  of  the  said  provisions  and  to 
facilitate  the  detection  and  bringing  to  punishment  of  such  offenders, 
the  officers  and  agents  of  the  United  States  in  charge  of  river  and 
harbor  improvements,  and  the  assistant  engineers  and  inspectors  em- 
ployed under  them  by  authority  of  the  Secretary  of  War,  and  the 
United  States  collectors  of  customs  and  other  revenue  officers,  shall 
have  power  and  authority  to  swear  out  process  and  to  arrest  and 
take  into  custody,  with  or  without  process,  any  person  or  persons 
who  may  commit  any  of  the  acts  or  offenses  prohibited  by  the 
aforesaid  sections  of  this  Act,  or  who  may  violate  any  of  the  provi- 
sions of  the  same :  Provided,  That  no  person  shall  be  arrested  with- 
out process  for  any  offense  not  committed  in  the  presence  of  some 
one  of  the  aforesaid  officials :  And  provided  further,  That  whenever 
any  arrest  is  made  under  the  provisions  of  this  Act,  the  person  so 
arrested  shall  be  brought  forthwith  before  a  commissioner,  judge,  or 
court  of  the  United  States  for  examination  of  the  offenses  alleged 
against  him ;  and  such  commissioner,  judge,  or  court  shall  proceed 
in  respect  thereto  as  authorized  by  law  in  case  of  crimes  against  the 
United  States.    (30  Stat.  1153.) 

See  notes  to  section  12  of  this  act,  ante,  §  9917. 

Provisions  for  the  enforcement  of  regulations  prescribed  by  the  Secretary 
of  War  for  the  use  of  canals,  authorized  by  Act  Aug.  18,  1894,  c.  299,  §  4, 
amended  by  Act  June  13,  1902,  c.  1079,  g  11,  ante,  §  9861,  and  the  regulations 
for  drawbridges  authorized  by  Act  Aug.  18,  1894,  c.  299,  §  5,  post,  |  9973,  in 
the  manner  prescribed  by  this  section,  were  made  by  Act  June  13,  1902,  c. 
1079,  |  6,  ante,  §  9862. 

Regulations  to  govern  the  transportation  and  dumping  in  navigable  waters 
of  dredgings,  etc.,  and  other  refuse  materials,  authorized  by  Act  March  3,  1905, 
c.  1482,  §  4,  post,  §  9926,  may  be  enforced  as  provided  in  this  section,  the  pro- 
visions whereof  were  made  applicable  to  said  regulations,  by  a  proviso  con- 
tained in  BR  id  section  4,  post,  f  9926. 

The  duties  of  agents  and  officers  in  the  enforcement  of  Act  Sept  19,  1890,. 
c  907,  §§  4-10,  were  prescribed  by  section  11  thereof,  post,  §  9923. 

Notes  of  Decision* 

Enjoining     orimlnal     prosecutions.—  Go.  v.  Stimson  (1912)  32  Sup.  Gt  340, 

One  whose  property  rights  have  been  344,  223  U.  S.  605,  56  L.  Ed.  570,  af- 

invaded  in  fixing  harbor  lines  may  sue  firming     decree     Same     v.     Dickinson 

to   enjoin  the  Secretary  of  War  from  (1909)  33  App.  D.  C.  338. 

causing    criminal    proceedings    to    be  Cited    without    definite    application, 

brought   against    him,    under    f    9912,  Naumburg    v.    Milwaukee    (1906)    146 

ante,  and  §  9917  (as  originally  enact-  Fed.   641,  77  O.  O.  A.  67  (dissenting 

ed),    and    this    section.      Philadelphia  opicion). 

§  9923.  (Act  Sept.  19,  1890,  c.  907,  §   11.)     Duty  of  officers  and 
agents. 
It  shall  be  the  duty  of  officers  and  agents  having  the  supervi- 
sion, on  the  part  of  the  United  States,  of  the  works  in  progress  for 
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the  preservation  and  improvement  of  said  navigable  waters,  and, 
in  their  absence,  of  the  United  States  collectors  of  customs  and  other 
revenue  officers  to  enforce  the  provisions  of  this  act  by  giving  in- 
formation to  the  district  attorney  of  the  United  States  for  the  dis- 
trict in  which  any  violation  of  any  provision  of  this  act  shall  have 
been  committed:  Provided,  That  the  provisions  of  this  act  shall 
not  apply  to  Torch  take,  Houghton  County,  Michigan.  (26  Stat. 
455.) 

This  was  a  section  of  the  rivers  and  harbors  appropriation  act  of  1890,  cited 
above. 

Sections  4-9  of  this  act  relating  to  obstructions  to  navigation  by  bridges,  de- 
posits of  refuse,  construction  of  wharves,  wrecks,  and  injuries  to  government 
works,  were  superseded  by  Act  March  3,  1899,  c.  425,  S§  9,  10,  12-16,  18-20, 
which  contained  provisions  more  or  less  similar  to  those  contained  in  these 
superseded  sections.  Said  sections  9  and  18  are  set  forth  post,  §§  9970,  9971. 
Said  sections  10,  12-16,  19,  and  20  are  set  forth  ante,  Sf  9910,  9912-9921, 
post,  f§  9924,  9925.  This  section  may  be  regarded  as  applicable  to  the  provi- 
sions of  the  later  act  so  far  as  it  contained  substitutes  for  the  previous  sec- 
tions of  this  act. 

As  to  operation  of  section  10  of  this  act,  see  notes  to  Act  Sept  19,  1890,  c. 
907,  |  10,  ante,  $  9910a. 

Notes  of  Decisions 

Fail  ore  sf  officers  to  perform   duty  of  works  for  the  improvement  of  said 

■ot  preventing  criminal   prosecution.—  waters,  nor  the  collectors  of  customs 

A    criminal    prosecution    for    the    ob-  or   other  revenue   officers,    have   given 

struction    of   navigable   waters   of   the  information  to  the  district  attorney  as 

United  States  under  Act  Sept  19,  1890,  provided  in  this  section.    U.  S.  v.  David 

IS  6,  7,  10  (26  Stat  426),  may  be  main-  Burns  and  Gideon  Burns  (0.  G.  1893) 

tained  though  neither  the  officers  and  54  Fed.  851. 
agents  of  the  United  States  in  charge 

§  9924.  (Act  March  3,  1899,  c.  425,  §  19.)  Removal  of  obstructions 
to  navigation;  notice;  proposals  to  remove;  bond  of  bidder; 
disposition  of  proceeds. 

Whenever  the  navigation  of  any  river,  lake,  harbor,  sound,  bay, 
canal,  or  other  navigable  waters  of  the  United  States  shall  be  ob- 
structed or  endangered  by  any  sunken  vessel,  boat,  water  craft, 
raft,  or  other  similar  obstruction,  and  such  obstruction  has  existed 
for  a  longer  period  than  thirty  days,  or  whenever  the  abandon- 
ment of  such  obstruction  can  be  legally  established  in  a  less  space 
of  time,  the  sunken  vessel,  boat,  water  craft,  raft,  or  other  obstruction 
shall  be  subject  to  be  "broken  up,  removed,  sold,  or  otherwise  disposed 
of  by  the  Secretary  of  War  at  his  discretion,  without  liability  for  any 
damage  to  the  owners  of  the  same:  Provided,  That  in  his  discre- 
tion, the  Secretary  of  War  may  cause  reasonable  notice  of  such  ob- 
struction of  not  less  than  thirty  days,  unless  the  legal  abandonment 
of  the  obstruction  can  be  established  in  a  less  time,  to  be  given  by 
publication,  addressed  "To  whom  it  may  concern,"  in  a  newspaper 
published  nearest  to  the  locality  of  the  obstruction,  requiring  the 
removal  thereof:  And  provided  also,  That  the  Secretary  of  War 
may,  in  his  discretion,  at  or  after  the  time  of  giving  such  notice, 
cause  sealed  proposals  to  be  solicited  by  public  advertisement,  giving 
reasonable  notice  of  not  less  than  ten  days,  for  the  removal  of  such 
obstruction  as  soon  as  possible  after  the  expiration  of  the  above 
specified  thirty  days'  notice,  in  case  it  has  not  in  the  meantime 
been  so  removed,  these  proposals  and  contracts,  at  his  discretion,  to 
be  conditioned  that  such  vessel,  boat,  water  craft,  raft,  or  other  ob- 
struction, and  all  cargo  and  property  contained  therein,  shall  be- 
come the  property  of  the  contractor,  and  the  contract  shall  be  award- 
ed to  the  bidder  making  the  proposition  most  advantageous  to  the 
United  States:  Provided,  That  such  bidder  shall  give  satisfactory 
security  to  execute  the  work:  Provided  further,  That  any  money 
received  from  the  sale  of  any  such  wreck,  or  from  any  contractor  for 
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the  removal  of  wrecks,  under  this  paragraph  shall  be  covered  into  the 
Treasury  of  the  United  States.     (30  Stat.  1154.) 

This  section  and  the  section  next  following  were  part  of  the  rivers  and  har- 
bors appropriation  act  of  1899,  cited  above. 

See  notes  to  section  12  of  the  act,  ante,  §  9917. 

This  section  superseded  Act  June  14,  1880,  c.  211,  §  4,  21  Stat.  197,  and  Act 
Aug.  2,  1882,  c.  375,  22  Stat.  208,  which  required  the  Secretary  of  War  to  give 
notice  to  the  persons  interested  in  wrecks  obstructing  navigation  of  the  purpose 
of  the  Secretary  to  remove  the  same  unless  such  parties  should  do  so,  and 
authorized  the  Secretary  to  remove  the  same  on  the  failure  of  the  parties 
interested  to  dp  so,  and  to  sell  the  same  to  the  highest  bidder,  and  also  author- 
ized the  Secretary  to  dispose  of  any  sunken  vessel  or  cargo  before  removal. 

This  section  also  superseded  Act  Sept.  19,  1890,  c.  907,  f  8,  26  Stat.  454, 
which  authorized  the  Secretary  of  War  to  remove  wrecks  remaining  for  more 
than  two  months. 

Notes  of  Decisions 


Statute  paramount  over  state  legisla- 
tion.—This  section  is  paramount;  and 
Code  Va.  §  2011,  as  amended  by  Acts 
Va.  1889-90,  c.  371  (Code  Va.  1904,  p. 
1022),  and  Richmond  City  Ordinances, 
c.  77,  §  8,  declaring  that  the  board  of 
harbor  commissioners  and  the  commit- 
tee on  improvements  of  James  river 
shall  remove  any  wreck  injurious  to  the 
harbor  at  the  owner's  expense,  are  in- 
valid, unless  the  obstruction  occurs 
with  the  privity  or  knowledge  of  the 
owner.  Hagan  v.  City  of  Richmond 
(1905)  52  S.  E.  385,  104  Va.  723,  3  L. 
R.  A.  (N.  S.)  1120. 

Authority  of  secretary  of  war.— This 
section  did  not  invest  the  secretary  of 
war  with  exclusive  jurisdiction  of  the 
removal  of  obstructions,  but  was  in- 
tended to  clothe  him  with  discretionary 
power,  which  he  might  exert  or  leave 
to  the  enforcement  of  the  local  author- 
ities; and,  if  he  fails  or  declines  to 
act,  the  local  authorities  may  protect 
their  domestic  commerce  by  keeping 
navigable  waters  in  their  jurisdiction 
unobstructed.  Hagan  v.  City  of  Rich- 
mond (1905)  52  S.  E.  385,  104  Va.  723, 
3LR.A.  (N.  S.)  1120.  See  (1877)  15 
Op.  Atty.  Gen.  284,  holding  that  con- 
gress having  made  an  appropriation  for 
the  improvement  of  the  Connecticut 
river,  to  be  expended  under  the  direc- 
tion of  the  secretary  of  war,  the  latter 
has  power,  under  this  legislation,  to  re- 
move a  wrecked  vessel  lying  in  that 
river,  without  waiting  until  it  is  aban- 
doned, if  in  his  judgment  it  constitutes 
an  obstruction  to  navigation. 

Navigable  waters  of  United  States.— 

See  chapter  A  of  this  title,  and  notes 
thereunder,  and  §  9910,  ante,  and  notes 
thereunder. 

Act  June  14,  1880  (21  Stat  197), 
and  Act  Aug.  2,  1882  (22  Stat.  208), 
which  authorize  the  Secretary  of  War 
to  remove  sunken  vessels  or  craft  which 
obstruct  the  navigation  of  a  "navigable" 


water  of  the  United  States,  do  not  ap- 
ply to  the  coastal  waters  of  Cuba,  as 
such  waters  do  not  become  waters  of 
the  United  States  by  reason  of  the  tem- 
porary jurisdiction  of  the  United  States 
over  that  island.  (1900)  23  Op.  Atty. 
Gen.  76. 

Removal  of  sunken  vessels  as  ob- 
structions to  navigation.— See  §  9920, 
ante,  and  notes  thereunder. 

Owners  of  a  vessel,  who  scuttle  and 
sink  her  in  a  harbor  while  on  fire,  for 
the  purpose  of  saving  her  rigging  and 
spars  and  abandoning  her  to  the  under- 
writers, may  be  compelled  to  remove 
the  hull,  as  an  obstruction  to  naviga- 
tion, under  Act  Sept.  19,  1890,  §  10. 
U.  S.  v.  Hall  (1894)  63  Fed.  472,  11  O. 
C.  A.  294. 

Where  the  war  department  has  tak- 
en charge  of  the  removal  of  a  sunken 
wreck  its  jurisdiction  is  exclusive, 
and  a  city  cannot  be  held  negligent  in 
failing  to  take  action  for  its  removal. 
McCaulley  v.  City  of  Philadelphia 
(1903)  119  Fed.  580,  56  C.  C.  A.  100, 
affirming  decrees  (D.  C.  1900)  103  Fed. 
661,  and  McCauley  v.  City  of  Philadel- 
phia (D.  C.  1902)  116  Fed.  438. 

This  section  and  the  following  set 
forth  the  procedure  in  cases  where 
there  has  been  an  abandonment  of  a 
sunken  craft,  or  where  the  government 
takes  over  the  control  of  the  sunken 
-  craft  because  of  obstruction  or  danger 
to  navigation.  Lehigh  &  W.  Coal  Co. 
v.  Hartford  &  N.  Y.  Transp.  Co.  (D. 
C.  1914)  220  Fed.  348. 

Where  congress  appropriated  money, 
to  be  expended  under  the  secretary  of 
war,  for  removal  of  a  wreck,  and  the 
secretary  of  war  contracted  with  a  com- 
pany to  remove  the  wreck,  the  contrac- 
tors could  proceed  with  the  work  as 
against  any  persons  employed  by  the 
owners,  and  the  secretary  of  war  could 
aid  it  with  necessary  force  for  removal 
of  the  obstruction.  (1868)  12  Op. 
Atty.  Gen.  494. 


§  9925.  (Act  March  3,  1899,  c.  425,  §  20,  as  amended,  Act  Feb.  20, 
1900,  c.  23,  §  3,  and  Act  June  13,  1902,  c.  1079,  §  12.)  Destruc- 
tion of  vessels  grounding,  etc.,  specially  endangering  naviga- 
tion; notice;  expense  of  removal;  reimbursement;  appropria- 
tion; repeal. 
Under  emergency,  in  the  case  of  any  vessel,  boat*  water  craft,  or 
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raft,  or  other  similar  obstruction,  sinking  or  grounding,  or  being 
unnecessarily  delayed  in  any  Government  canal  or  lock,  or  in  any 
navigable  waters  mentioned  in  section  nineteen,  in  such  manner 
as  to  stop,  seriously  interfere  with,  or  specially  endanger  naviga- 
tion, in  the  opinion  of  the  Secretary  of  War,  or  any  agent  of  the 
United  States  to  whom  the  Secretary  may  delegate  proper  authority, 
the  Secretary  of  War  or  any  such  agent  shall  have  the  right  to  take 
immediate  possession  of  such  boat,  vessel,  or  other  water  craft,  or  raft, 
so  far  as  to  remove  or  to  destroy  it  and  to  cl^ar  immediately  the 
canal,  lock,  or  navigable  waters  aforesaid  of  the  obstruction  thereby 
caused,  using  his  best  judgment  to  prevent  any  unnecessary  injury; 
and  no  one  shall  interfere  with  or  prevent  such  removal  or  destruc- 
tion :  Provided,  That  the  officer  or  agent  charged  with  the  removal 
or  destruction  of  an  obstruction  under  this  section  may  in  his  discre- 
tion give  notice  in  writing  to  the  owners  of  any  such  obstruction  re- 
quiring them  to  remove  it:  And  provided  further,  That  the  ex- 
pense of  removing  any  such  obstruction  as  aforesaid  shall  be  a 
charge  against  such  craft  and  cargo;  and  if  the  owners  thereof  fail 
or  refuse  to  reimburse  the  United  States  for  such  expense  within 
thirty  days  after  notification,  then  the  officer  or  agent  aforesaid  may 
sell  the  craft  or  cargo,  or  any  part  thereof  that  may  not  have  been 
destroyed  in  removal,  and  the  proceeds  of  such  sale  shall  be  covered 
into  the  Treasury  of  the  United  States. 

Such  sum  of  money  as  may  be  necessary  to  execute  this  section 
and  the  preceding  section  of  this  Act  is  hereby  appropriated  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated,  to  be 
paid  out  on  the  requisition  of  the  Secretary  of  War. 

That  all  laws  or  parts  of  laws  inconsistent  with  the  foregoing  sec- 
tions nine  to  twenty,  inclusive,  of  this  Act  are  hereby  repealed :  Pro- 
vided, That  no  action  begun  or  right  of  action  accrued  prior  to  the 
passage  of  this  Act  shall  be  affected  by  this  repeal:  Provided  fur- 
ther, That  nothing  contained  in  the  said  foregoing  sections  shall  be 
construed  as  repealing,  modifying,  or  in  any  manner  affecting  the  pro- 
visions of  an  Act  of  Congress  approved  June  twenty-ninth,  eighteen 
hundred  and  eighty-eight,  entitled  "An  Act  to  prevent  obstructive 
and  injurious  deposits  within  the  harbor  and  adjacent  waters  of  New 
York  City,  by  dumping  or  otherwise,  and  to  punish  and  prevent  such 
offenses,"  as  amended  by  section  three  of  the  river  and  harbor  Act  of 
August  eighteenth,  eighteen  hundred  and  ninety-four.  (30  Stat. 
1154.    31  Stat.  32.      32  Stat.  375.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1809, 
cited  above. 

See  notes  to  section  12  of  this  act,  ante,  §  9917. 

The  last  paragraph  of  this  section,  as  originally  enacted,  was  as  follows: 

"That  all  laws  or  parts  of  laws  inconsistent  with  the  foregoing  sections  ten 
to  twenty,  inclusive,  of  this  Act,  are  hereby  repealed :  Provided,  That  no  action 
begun,  or  right  of  action  accrued,  prior  to  the  passage  of  this  act  shall  be  af- 
fected by  this  repeal." 

It  was  amended  by  Act  Feb.  20,  1900,  c.  23,  §  3,  cited  above,  by  striking  out, 
after  the  word  "sections,"  the  word  "ten,"  and  inserting  in  place  thereof  the 
word  "nine." 

It  was  further  amended,  by  adding,  at  the  end  of  the  paragraph,  the  last 
proviso,  to  read  as  set  forth  here. 

Act  June  29,  1888,  mentioned  in  the  last  proviso  of  this  section,  is  set  forth 
post,  H  9933-9935,  9937,  9938. 

See  notes  to  Act  Sept.  19,  1890,  c.  907,  %  11,  ante,  §  9922. 

Notes  of  Decisions 

Removal  of  voasels-— See  $  9924,  ante,  and  the  engineer  officer  of  the  govern- 

and  notes  thereunder.  ment  thereupon   took  immediate  pos- 

Where  a  vessel  ran  into  a  bank  at  the  session  of  the  vessel  under  this  sec- 
entrance  to  the  West  Neebish  Channel,  tion  as  orginally  enacted,  and  employ- 
so  as  to  completely  obstruct  navigation  ed  a  wrecking  company  to  swing  it 
between  the  Lakes  Superior  and  Huron,  from  the  channel,  the  vessel,  on  the 
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failure  of  the  owners  thereof  to  pay  for 
this  service,  may  be  regarded  as  having 
been  abandoned  and  forfeited  to  the 
United  States.  The  subsequent  action 
of  the  wrecking  company  in  raising  the 
vessel  and  removing  it  from  the  juris- 
diction of  the  United  States,  and  in  re- 
fusing to  turn  it  over  to  the  war  de- 
partment, thus  placing  it  beyond  the 
power  of  the  United  States  to  enforce 
its  lien,  may  not  relieve  the  govern- 
ment of  its  responsibility  to  that  com- 
pany for  the  expense  incurred  by  it  in 
removing  the  vessel  from  the  channel, 
but  it  would  seem  to  justify  the  govern- 
ment in  refusing  to  pay  such  claim  un- 


less the  vessel  is  brought  within  the 
jurisdiction  of  the  United  States,  so 
that  it  may  be  attached  and  sold  for 
the  benefit  of  all  claimants,  including 
•the  United  States,  according  to  their 
respective  rights  and  priorities.  The 
liens  acquired  by  the  wrecking  com- 
pany on  the  vessel  are  superior  to  that 
which  the  United  States  would  have  if 
it  paid  the  company  for  removing  the 
vessel.  The  authority  of  the  secretary 
of  war  to  pay  the  claims  of  the  wreck- 
ing company,  other  than  for  the  ex- 
penses incurred  in  removing  the  vessel 
from  the  channel,  doubted.  (1911)  28 
Op.  Atty.  Gen.  626. 


§  9926.  (Act  March  3,  1905,  c.  1482,  §  4.)  Regulations  governing 
transportation  and  dumping  into  navigable  waters,  of  dredg- 
ings,  etc.,  and  other  refuse,  authorized;  violations  of  regula- 
tions made  punishable;  enforcement  of  regulations;  exception 
of  waters  within  any  State  used  for  cultivation  of  oysters. 
The  Secretary  of  War  is  hereby  authorized  and  empowered  to 
prescribe  regulations  to  govern  the  transportation  and  dumping 
into  any  navigable  water,  or  waters  adjacent  thereto,  of  dredgings, 
earth,  garbage,  and  other  refuse  materials  of  every  kind  or  descrip- 
tion, whenever  in  his  judgment  such  regulations  are  required  in  the 
interest  of  navigation.  Such  regulations  shall  be  posted  in  conspicuous 
and  appropriate  places  for  the  information  of  the  public;  and  every 
person  or  corporation  which  shall  violate  the  said  regulations,  or  any 
of  them,  shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be  subject 
to  the  penalties  prescribed  in  section  sixteen  of  the  river  and  harbor 
Act  of  March  third,  eighteen  hundred  and  ninety-nine,  for  violation 
of  the  provisions  of  section  thirteen  of  the  said  Act:  Provided,  That 
any  regulations  made  in  pursuance  hereof  may  be  enforced  as  pro- 
vided in  section  seventeen  of  the  aforesaid  Act  of  March  third, 
eighteen  hundred  and  ninety-nine,  the  provisions  whereof  are  hereby 
made  applicable  to  the  said  regulations:  Provided  further,  That  this 
section  shall  not  apply  to  any  waters  within  the  jurisdictional  bound- 
aries of  any  State  which  are  now  or  may  hereafter  be  used  for  the 
cultivation  of  oysters  under  the  laws  of  such  State,  except  navigable 
channels  which  have  been  or  may  hereafter  be  improved  by  the  United 
States,  or  to  be  designated  as  navigable  channels  by  competent  au- 
thority, and  in  making  such  improvements  of  channels,  the  material 
dredged  shall  not  be  deposited  upon  any  ground  in  use  in  accordance 
with  the  laws  of  such  State  for  the  cultivation  of  oysters,  except  in 
compliance  with  said  laws:  And  provided  further,  That  any  expense 
necessary  in  executing  this  section  may  be  paid  from  funds  available 
for  the  improvement  of  the  harbor  or  waterway,  for  which  regulations 
may  be  prescribed,  and  in  case  no  such  funds  are  available  the  said 
expense  may  be  paid  from  appropriations  made  by  Congress  for  exami- 
nations, surveys,  and  contingencies  of  rivers  and  harbors.  (33  Stat. 
1147.) 

This  section  was  part  of  the  riven  and  harbors  appropriation  act  of  1905, 
cited  above. 

Act  March  8,  1899,  c.  425,  §§  13,  16,  17,  mentioned  in  this  section,  are  set 
forth  ante,  ft  9918,  9921,  9922. 

Notes  •£  Decisions 

Permit  by  secretary  ef  war.— A  let- 
ter from  the  secretary  of  war,  inform- 
ing persons  that  there  is  no  objection 
on  the  part  of  that  department  to  their 
dredging  and  boring  wells  for  the  pur- 
pose  of  developing   petroleum  in  the 
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Pacific  Ocean,  below  low-water  mark, 
provided  the  operations  are  conducted 
in  such  manner  as  not  to  produce 
shoals  on  the  water  front  or  otherwise 
interfere  with  navigation,  and  that,  if 
formal  permits  to  erect  wharves  and 
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trestles  are  desired,  it  will  be  neces- 
sary to  furnish  drawings  showing  plan 
and  location  of  structures,  constitutes 
no  authority  to  the  recipients  to  erect 
such  obstructions  in  front  of  the  land 
of  a  littoral  proprietor,  below  ordinary 
high  water,  thereby  interfering  with  his 
access  to  and  use  of  the  ocean  high- 
way, San  Francisco  Sav.  Union  v.  R. 
6.  R.  Petroleum  &  Mining  Co.  41904) 


77  P.  828,  144  Cal.  134,  66  L.  R.  A. 
242,  103  Am.  St  Rep.  72. 

-  Pabllo  nuisance.— Filling  up  the  chan- 
nels and  harbors  of  a  navigable  river 
by  the  deposit  of  refuse  therein  is  a 
public  nuisance,  which  no  length  of 
time  can  legalize.  City  of  Ogdensburg 
v.  Lovejoy  (N.  Y.  1873)  2  Tbomp.  &  C. 
83;   Id.  (1874)  68  N.  Y.  662. 


§  9927.  (Act  May  9,  1900,  c.  387,  §  1.)  Floating  timber  in  certain 
navigable  waters  authorized. 
The  prohibition  contained  in  section  fifteen  of  the  river  and  har- 
bor Act,  approved  March  third,  eighteen  hundred  and  ninety-nine, 
against  floating  loose  timber  and  logs,  or  sack  rafts,  so  called,  of 
timber  and  logs  in  streams  or  channels  actually  navigated  by 
steamboats,  shall  not  apply  to  any  navigable  river  or  waterway 
of  the  United  States  or  any  part  thereof  whereon  the  floating  of 
loose  timber  and  logs  and  sack  rafts  of  timber  and  logs  is  the  prin- 
cipal method  of  navigation.  But  such  method  of  navigation  on 
such  river  or  waterway  or  part  thereof  shall  be  subject  to  the  rules 
and  regulations  prescribed  by  the  Secretary  of  War  as  hereinafter 
provided.     (31  Stat.  172.) 

This  section  and  the  three  sections  next  following  were  an  act  entitled  "An 
act  authorizing  the  Secretary  of  War  to  make  regulations  governing  the  run- 
ning of  loose  logs,  steamboats,  and  rafts  on  certain  rivers  and  streams." 

Act  March  3,  1889,  c.  425,  $ 15,  mentioned  in  this  section,  is  set  forth  ante, 
i  0920. 

Notes  of  Decisions 


Constriction  la  general.— See  §  9920, 
ante,  and  notes  thereunder.  See,  also, 
The  Mary  (D.  C.  1903)  123  Fed.  009, 
613. 

Floating  timber  In  absence  of  statute. 
—The  public  has  a  right  to  float  logs 
on  streams  which  in  their  natural  state 
are  capable  of  being  so  used.  Heerman 
▼.  Beef  Slough  Mfg.,  Booming,  Log- 
Driving  &  Transportation  Co.  (C.  C. 
1880)  1  Fed.  145;  Bucki  y.  Cone  (1889) 
25  Fla.  1,  6  South.  100;  Goodin's  Ex'rs 
v.  Kentucky  Lumber  Co.  (1890)  90  Ky. 
625,  14  S.  W.  775;  Wadsworth  v.  Smith 
(1834)  11  Me.  (2  Fairf.)  278,  26  Am. 
Dec  525;  Brown  v.  Chadbourne  (1849) 
31  Me.  9,  1  Am.  Rep.  641;  Brown  v. 
Black  (1857)  43  Me.  443;  Gerrish  v. 
Brown  (1863)  51  Me.  256,  81  Am.  Dec. 
569;  Moore  v.  Sanborne  (1853)  2 
Mich.  519,  59  Am.  Dec.  209;  Thomp- 
son t.  Androscoggin  River  Imp.  Co. 
(1874)  54  N.  H.  545;  Carter  v.  Thurs- 
ton (1877)  58  N.  H.  104,  42  Am.  Rep. 
584;  Collins  t.  Howard  (1889)  65  N. 
H.  190,  18  AtL  794;  Connecticut  River 
Lumber  Co.  v.  Olcott  Falls  Co.  (1889) 
65  N.  H.  290,  21  AtL  1090,  13  L.  R.  A. 
826;  Morgan  v.  King  (1866)  35  N.  Y. 
454,  91  Am.  Dec  58;  Weise  v.  Smith 
(1869)  3  Or.  445,  8  Am.  Rep.  621; 
Felger  y.  Robinson  (1869)  3  Or.  455; 
Shaw  y.  Oswego  Iron  Co.  (1882)  10 
Or.  371,  45  Am.  Rep.  146;  Haines  v. 
HaH  (1888)  17  Or.  165,  20  Pac  831; 
Stuart  y.  Clark's  Lessee  (1852)  32 
Tenn.  (2  Swan)  9,  58  Am.  Dec  49; 
Gaston  v.  Mace  (1889)  83  W.  Va.  14, 
10  S.  E.  60,  25  Am.  St  Rep.  848,  5  L. 
R.  A.  392;  Whisler  t.  Wilkinson  (1868) 


22  Wis.  572;  Sellers  v.  Union  Lumber- 
ing Co.  (1876)  39  Wis.  525;  Olson  y. 
Merrill  (1877)  42  Wis.  203;  Stevens 
Point  Boom  Co.  y.  Reilly  (1878)  44 
Wis.  295;  Falls  Mfg.  Co.  v.  Oconto 
River  Imp.  Co.  (1894)  87  Wis.  134,  58 
N.  W.  257.  CONTRA,  Munson  v. 
Hungerford  (N.  Y.  1849)  6  Barb.  265; 
Curtis  v.  Keesler  (N.  Y.  1852)  14 
Barb.  511. 

Navigable  streams  are  as  much  dedi- 
cated to  the  use  of  rafts  as  to  the  use 
of  other  vessels.  Rafts  are  included  in 
the  general  term  "vessels."  If  the 
privilege  of  use  be  abused,  the  persons 
so  abusing  the  use  are  liable  for  any 
damages  they  may  occasion.  The  Mart- 
hinson  (D.  C.  1893)  58  Fed.  765;  The 
Mary  (D.  C.  1903)  123  Fed.  609. 

The  use  of  the  Chippewa  river  by  the 
public  as  a  highway  for  the  transporta- 
tion of  logs  and  lumber  is  a  right  com- 
mon to  all,  recognized  and  protected  by 
the  municipal  law;  and  such  right  must 
continue  so  long  as  the  public  have  any 
need  of  its  exercise,  unless  changed  or 
abrogated  by  the  legislature  of  the 
state  or  by  congress.  Heerman  v.  Beef 
Slough  Manufacturing,  Booming,  Log- 
Driving  &  Transportation  Co.  (C.  C. 
1880)  1  Fed.  145,  163;  Id.  (C.  C.  1878) 
Fed.  Cas.  No.  6,320. 

See,  also,  Butterfield  v.  Gilchrist 
(1884)  18  N.  W.  542,  53  Mich.  22; 
Shaw  y.  Crawford  (N.  Y.  1813)  10 
Johns.  236. 

—  Manner  of  exercising  right  and 
liabilities  and  remedies.— See  The  Mary 
(C.  0.  1903)  123  Fed.  609;  Blackman 
y.  Mauldin  (Ala.  1909)  51  So.  23;   Hen- 
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derson  v.  Doniphan  Lumber  Co.  (Ark. 
1910)  127  S.  W.  459;  Louisville  &  N. 
R.  Co.  v.  Yarbrough  (1909)  48  So.  634, 
57  Fla.  101;  Powell  v.  Springston 
Lumber  Co.  (Idaho,  1906)  88  P.  97; 
La  Veine  v.  Stack-Gibbs  Lumber  Co. 
(Idaho,  1909)  104  P.  666;  McGuire  v. 
Post  Falls  Lumber  &  Mfg.  Co.  (1913) 
131  P.  654,  23  Idaho,  608;  Ireland  v. 
Bowman  &  Cockrell  (Ky.  1908)  113  S. 
W.  56  (rehearing  denied  [Ky.  1908]  114 
S.  W.  338);  Pearson  v.  Rolfe  (1884) 
76  Me.  380;  McPheters  v.  Moose  River 
Log-Driving  Co.  (1886)  78  Me.  329,  5 
A.  270;  Foster  v.  Searsport  Spool  & 
Block  Co.  (1887)  79  Me.  508,  11  AtL 
273;  Lorman  v.  Benson  (1860)  8  Mich. 
18,  77  Am.  Dec.  435;  Middleton  v.  Flat 
River  Booming  Co.  (1873)  27  Mich. 
533;  Grand  Rapids  Booming  Co.  v. 
Jarvis  (1874)  30  Mich.  308:  Buchanan 
v.  Grand  River  Log  Co.  (1882)  48  Mich. 
364,  12  N.  W.  490;  Gifford  v.  McAr- 
thur  (1885)  22  N.  W.  28,  55  Mich.  535; 
Koopman  v.  Blodgett  (1888)  38  N.  W. 
649,  70  Mich.  610,  14  Am.  St  Rep.  527; 
Castner  v.  The  Dr.  Franklin  (1858)  1 
Minn.  73  (Gil.  51) ;  Hay  ward  v.  Kuapp 
(1877)  23  Minn.  430;  Page  v.  Mille 
Lacs  Lumber  Co.  (1893)  53  Minn.  492, 
55  N.  W.  608;  Doucette  v.  Little  Falls 
Imp.  &  Nav.  Co.  (1898)  73  N.  W.  847, 


71  Minn.  206;  Kreteschmar  y.  Meehan 
(3898)' 77  N.  W.  41,  74  Minn.  211; 
Mandery  v.  Mississippi  &  Rum  River 
Boom  Co.  (Minn.  1908)  116  N.  W.  1027; 
Connecticut  River  Lumber  Co.  v.  Ol- 
cott  Falls  Co.  (1889)  65  N.  H.  290,  21 
Atl.  1090,  13  L.  R.  A.  826;  Brewster  v. 
J.  &  J.  Rogers  Co.  (1901)  62  N.  E. 
164,  169  N.  Y.  73,  58  L.  R.  A.  495  (af - 
firming  judgment  [1899]  59  N.  Y.  S. 
32,  42  App.  Div.  343) ;  Taylor  v.  Nor- 
folk &  C.  R.  Co.  (1902)  42  S.  B.  464, 
131  N.  C.  50;  Hallock  v.  Suitor  (1900) 
60  P.  384,  37  Or.  9;  TruUinger  v.  Howe 
(Or.  1909)  99  P.  880  (modifying  decree 
on  rehearing  [Or.  1908]  97  P.  548); 
Pursell  v.  Stover  (1885)  110  Pa.  43,  20 
Atl.  403;  Miller  v.  State  (Tenn.  1911) 
137  S.  W.  760;  Orange  Lumber  Co.  v. 
Thompson  (Tex.  Civ.  App.  1908)  113 
S.  W.  563;  Watkinson  v.  McCoy  (1900) 
63  P.  245,  23  Wash.  372;  Matthews  v. 
Belfast  Mfg.  Co.  (1904)  77  P.  1046,  35 
Wash.  662;  Mitchell  v.  Lea  Lumber 
Co.  (1906)  86  P.  405,  43  Wash.  195, 
9  L.  R.  A.  (N.  S.)  900;  State  v.  Superi- 
or Court  of  Lewis  County  (Wash.  1910) 
110  P.  1017;  Pickens  v.  Coal  River 
Boom  &  Timber  Co.  (1902)  41  S.  E. 
400,  51  W.  Va.  445,  90  Am.  St.  Rep. 
819;  Harrington  v.  Edwards  (1863) 
17  Wis.  586,  86  Am.  Dec  768. 


§  9928.  (Act  May  9,  1900,  c.  387,  §  2.)  Regulations  authorized; 
publication;  violation;  penalty. 
The  Secretary  of  War  shall  have  power,  and  he  is  hereby  au- 
thorized and  directed,  within  the  shortest  practicable  time  after  the 
passage  hereof,  to  prescribe  rules  and  regulations,  which  he  may 
at  any  time  modify,  to  govern  and  regulate  the  floating  of  loose 
timber  and  logs,  and  sack  rafts,  (so  called)  of  timber  and  logs  and 
other  methods  of  navigation  on  the  streams  and  waterways,  or  any 
thereof,  of  the  character,  as  to  navigation,  in  section  one  hereof  de- 
scribed. The  said  rules  and  regulations  shall  be  so  framed  as  to  eq- 
uitably adjust  conflicting  interests  between  the  different  methods 
or  forms  of  navigation;  and  the  said  rules  and  regulations  shall 
be  published  at  least  once  in  such  newspaper  or  newspapers  of  gen- 
eral circulation  as  in  the  opinion  of  the  Secretary  of  War  shall  be 
best  adapted  to  give  notice  of  said  rules  and  regulations  to  persons 
affected  thereby  and  locally  interested  therein.  And  all  modifications 
of  said  rules  and  regulations  shall  be  similarly  published.  And  such 
rules  and  regulations  when  so  prescribed  and  published  as  to  any 
such  stream  or  waterway  shall  have  the  force  of  law,  and  any  viola- 
tion thereof  shall  be  a  misdemeanor,  and  every  person  convicted  of 
such  violation  shall  be  punished  by  a  fine  of  not  exceeding  two  thou- 
sand five  hundred  dollars  nor  less  than  five  hundred  dollars,  or  by 
imprisonment  (in  case  of  a  natural  person)  for  not  less  than  thirty 
days  nor  more  than  one  year,  or  by  both  such  fine  and  imprisonment, 
in  the  discretion  of  the  court:  Provided,  That  the  proper  action  to 
enforce  the  provisions  of  this  section  may  be  commenced  before 
any  commissioner,  judge,  or  court  of  the  United  States,  and  such 
commissioner,  judge  or  court  shall  proceed  in  respect  thereto  as 
authorized  by  la\v  in  the  case  of  crimes  or  misdemeanors  committed 
against  the  United  States.    (31  Stat.  172.) 

Notes  of  Decisions 

Construction  In  general.— Rules  pro-      rivers.    Johnson  v.  Irvine  Lumber  Co. 
mulgated  under  this  section  are  in  aid      (Wash.  1914)  140  Pac.  577. 
of  navigation  and  not  for  the  protec-         See  The  Mary  (D.  O.  1903)  123  Fed. 
tion  of  the  owners  of  the  banks  of  the     609,  defining  sack  rafts* 
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§  9929.  (Act  May  9,  1900,  c.  387,  §  3.)     Reservation  of  power  to 
alter,  amend,  or  repeal  act. 

The  right  to  alter,  amend,  or  repeal  this  Act  at  any  time  is  here- 
by reserved.     (31  Stat.  172.) 

§  9930. '  (Act  May  9,  1900,  c.  387,  §  4.)    Pending  actions  not  affect- 
ed by  act. 

This  Act  shall  not,  nor  shall  any  rules  or  regulations  prescribed 
thereunder,  in  any  manner  affect  any  civil  action  or  actions  hereto- 
fore commenced  and  now  pending  to  recover  damages  claimed  to 
have  been  sustained  by  reason  of  the  violation  of  any  of  the  terms 
of  said  section  fifteen,  as  originally  enacted,  or  in  violation  of  any 
other  law.     (31  Stat.  172.) 

See  notes  to  section  1  of  this  act,  ante,  $  9927. 

§  9931.  (Act  March  3,  1909,  c.  264,  §  5.)  South  and  Southwest 
Passes  of  Mississippi  River;  regulations  of  navigation;  viola- 
tion of  regulation  a  misdemeanor;  punishment. 
That  the  Secretary  of  War  be,  and  is  hereby,  authorized  to  make 
such  rules  and  regulations  for  the  navigation  of  the  South  and  South- 
west passes  of  the  Mississippi  River  as  to  him  shall  seem  necessary 
or  expedient  for  the  purpose  of  preventing  any  obstruction  to  the 
channels  through  said  South  and  Southwest  passes  and  any  injury  to 
the  works  therein  constructed.  The  term  "South  and  Southwest  pass- 
es," as  herein  employed,  shall  be  construed  as  embracing  the  entire 
extent  of  channel,  in  each  case,  between  the  upper  ends  of  the  works 
at  the  head  of  the  pass  and  the  outer  or  sea  ends  of  the  jetties  at  the 
entrance  from  the  Gulf  of  Mexico;  and  any  willful  violation  of  any 
rule  or  regulation  made  by  the  Secretary  of  War  in  pursuance  of  this 
Act  shall  be  deemed  a  misdemeanor,  for  which  the  owner  or  owners, 
agent  or  agents,  master  or  pilot  of  the  vessel  so  offending  shall  be 
separately  or  collectively  responsible,  and  on  conviction  thereof  shall 
be  punished  by  a  fine  of  not  less  than  one  hundred  dollars,  nor  ex- 
ceeding five  hundred  dollars,  or  by  imprisonment  for  not  exceeding 
three  months,  or  by  both  fine  and  imprisonment,  at  the  discretion  of 
the  court.    (35  Stat.  818.) 

These  provisions  were  part  of  section  5  of  the  river  and  harbor  appropria- 
tion act  of  1909,  cited  above: 

These  provisions  superseded  previous  similar  provisions  relating  to  the  navi- 
gation of  the  South  Pass  only,  contained  in  Act  Aug.  11,  1888,  c.  860,  f  5,  25 
Stat.  424,  amended  by  Act  Sept.  19,  1890,  c.  907,  §  3,  28  Stat  452. 

Notes  of  Decision* 
Constitutionality      of      statute.— Act      ed  to  make  the  rules,  and  it  is  the  act 

Aug.  11,  1888,  c  860,  §  5  (superseded      of  congress  which   declares  the  viola - 
by  this  section),  is  not  invalid  as  con-      tion   to  be  a  misdemeanor.     U.   S.   v. 
f erring  legislative  authority  on  the  sec-      Breen  (C.  0.  1889)   40  Fed.  402. 
retary  of  war,  as  he  is  only  authoriz- 

§  9932.  (Act  March  4,  1913,  c.  144,  §  1.)  Rules  for  navigation  of 
Ambrose  Channel. 
Improving  New  York  Harbor,  New  York :  *  *  and  the  Secre- 
tary of  War  is  hereby  authorised  to  make  such  rules  and  regulations 
for  the  navigation  of  Ambrose  Channel  after  the  completion  of  its 
improvement  as  he  may  deem  necessary  or  expedient  to  insure  its 
safe  use  in  all  kinds  of  weather,  night  and  day,  for  all  vessels  under 
control  and  running  under  their  own  power,  and  to  this  end  he  may, 
in  his  discretion,  forbid  its  use  to  tows  of  every  description  and  to 
sailing  vessels.    (37  Stat.  803.) 

These  provisions  were  part  of  section  1  of  the  river  and  harbor  appropriation 
act  of  1913,  cited  above. 

§  9933.  (Act  June  29,  1888,  c.  496,  §  1.)     Depositing  refuse  in  New 
York  Harbor  prohibited ;   penalty. 
The  placing,  discharging,  or  depositing,  by  any  process  or  in  any 
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manner,  of  refuse,  dirt,  ashes,  cinders,  mud,  sand,  dredgings,  sludge, 
acid,  or  any  other  matter  of  any  kind,  other  than  that  flowing  from 
streets,  sewers,  and  passing  therefrom  in  a  liquid  state,  in  the  tidal 
waters  of  the  harbor  of  New  York,  or  its  adjacent  or  tributary  waters, 
or  in  those  of  Long  Island  Sound,  within  the  limits  which  -shall  be 
prescribed  by  the  supervisor  of  the  harbor,  is  hereby  strictly  forbid- 
den, and  every  such  act  is  made  a  misdemeanor,  and  every  person 
engaged  in  or  who  shall  aid,  abet,  authorize,  or  instigate  a  violation 
of  this  section,  shall,  upon  conviction,  be  punishable  by  fine  or  im- 
prisonment, or  both,  such  fine  to  be  not  less  than  two  hundred  and 
fifty  dollars  nor  more  than  two  thousand  five  hundred  dollars,  and  the 
imprisonment  to  be  not  less  than  thirty  days  nor  more  than  one 
year,  either  or  both  united,  as  the  judge  before  whom  conviction  is 
obtained  shall  decide,  one  half  of  said  fine  to  be  paid  to  the  person  or 
persons  giving  information  which  shall  lead  to  conviction  of  this. mis- 
demeanor.   (25  Stat.  209.) 

ThiB  was  the  first  section  of  an  act  entitled  "An  act  to  prevent  obstructive 
and  injurious  deposits  within  the  harbor  and  adjacent  waters  of  New  York 
City,  by  dumping  or  otherwise,  and  to  punish  and  prevent  such  offenses." 

Sections  2-5  of  the  act  are  set  forth  post,  §§  9934,  9935,  9937,  9938. 

Section  6  of  the  act  made  an  appropriation  to  carry  out  the  provisions  thereof. 
It  is  omitted,  as  temporary  merely. 

Provisions  permitting  and  regulating  obstruction  to  navigation  by  the  city  of 
New  York  were  made  by  Act  June  25, 1910,  c.  436,  post,  §§  9939,  9940. 

The  anchorage  of  vessels  in  the  port  of  New  York  was  regulated  by  Act  May 
16,  1888,  c.  257,  post,  §§  9947,  9948. 

Fishing  or  dredging  for  shell  fish  in  the  New  York  Harbor  channels,  or  inter- 
fering with  the  safe  navigation  of  the  same,  was  punishable  by  Act  Aug.  18, 
1894,  c.  299,  §  2,  post,  §  9941. 

Appropriations  for  prevention  of  obstructive  and  injurious  deposits  within 
New  York  harbor  and  adjacent  waters  were  made  by  recent  sundry  civil  ap- 
propriation acts.  The  appropriations  for  the  fiscal  year  1917  were  by  Act 
July  1,  1916,  c.  209,  39  Stat  292. 

Notes  of  Decision*     • 


Validity  of  act.— See  §  9935,  post,  and 
notes  thereunder. 

New  York  Harbor  Act,  incorporated 
into  this  section  and  §§  9934,  9035, 
9937,  9938,  post,  does  not  unlawfully 
delegate  any  portion  of  the  power  of 
congress  over  navigation  and  com- 
merce. The  act,  in  effect,  provides 
that  scows  shall  be  dumped  only  at  the 
place  or  places  indicated  by  the  su- 
pervisor, and  makes  disobedience  of 
his  orders  an  offense,  and  is  a  valid 
exercise  of  police  power  to  protect  wa- 
terways from  obstructive  and  injuri- 
ous deposits.  U.  S.  v.  Romard  (C.  G. 
1898)  89  Fed.  156. 

Act  June  29,  1888,  as  amended  by  Act 
Aug.  18,  1894  (embodied  in  this  section 
and  sections  9934,  9935,  9937,  9938, 
post),  is  valid,  both  under  the  police 
power  and  under  the  admiralty  ju- 
risdiction. U.  S.  v.  Various  Tugs  and 
Scows  (D.  O.  1915).  225  Fed.  505. 

See  Randall  v.  U.  S.  (1901)  107  Fed. 
935,  47  C.  O.  A.  80,  where  the  court 
affirmed  a  conviction  under  instructions, 
among  others,  that  the  necessities  of 
commerce  required  the  protection  and 
preservation  of  the  harbor,  and  that  the 
act  was  constitutional. 

Harbor  or  adjacent  or  tributary  wa- 
ters within  statute.— The  purpose  of 
the  act  is  to  prevent  dumping,  where  it 
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will  injure  the  harbor.  Deposits  not 
injuriously  affecting  the  harbor  are  not 
prohibited.  The  G.  L.  Garlic  (D.  O. 
1891)  45  Fed.  380. 

The  bodies  of  water  referred  to  are 
the  harbor  of  New  York,  waters  adja- 
cent and  waters  tributary  to  the  har- 
bor, and  Long  Island  Sound,  and  the 
statute  covers,  not  only  the  harbor 
proper,  but  also  waterways  by  which 
commerce  reaches  that  harbor,  and  it 
covers  all  such  waterways  as  are  tidal 
U.  S.  v.  The  Sadie  (C.  C.  1890)  41  Fed. 
396.  See  U.  S.  v.  The  Sadie  (D.  C. 
1890)  41  Fed.  823,  discussing  the  scope 
of  the  statute. 

The  harbor  and  adjacent  waters  of 
New  York  City  do  not  extend  to  the 
waters  of  the  Hudson  river  as  far  dis- 
tant from  New  York  Harbor  as  Troy, 
Albany,  and  New  Baltimore.  "Tribu- 
tary waters"  covers  only  such  parts  of 
the  Hudson  as  can  be  regarded  as  con- 
nected with  the  harbor.  (1889)  19  Op. 
Atty.  Gen.  317. 

Power  of  officers  to  prevent  deposit 
of  ballast.— Neither  the  Secretary  of 
War  nor  supervisor  of  the  harbor  of 
New  York  has  power  to  prevent  the 
deposit  of  ballast  in  New  York  Harbor 
at  a  distance  of  more  than  three  miles 
from  the  shore  at  low-water  mark. 
(1892)  20  Op.  Atty.  Gen.  293. 
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Ordor  prescribing  Units  for  deposit 
of  rof  Nse«— See  S  9d359  post,  and  notes 
thereunder. 

The  statutory  power  to  fix  the  limits 
of  a  prohibited  area  should  be  executed 
with  reasonable  definiteness,  and  ac- 
cording to  the  statutory  intention.  U. 
S.  y.  The  Sadie  (D.  O.  1890)  41  Fed. 
823. 

An  order  issued  by  an  officer  desig- 
nated to  act  as  supervisor,  providing 
that  the  deposits  of  refuse  mud,  sand, 
and  dredging  must  take  place  east  of 
a  certain  meridian  of  longitude,  and 
south  of  a  certain  parallel  of  latitude, 
prescribed  the  limits  within  which  such 
matter  might  be  deposited.  U.  S.  v. 
The  Sadie  (G.  G.  1890)  41  Fed.  396. 

An  order  that  deposits  must  be  made 
east  of  meridian  73°  55'  56"  W.,  and 
south  of  parallel  40°  31'  N.,  is  void  for 
indefiniteness,  and,  further,  because  the 
supervisor  exceeded  his  powers,  in 
that  his  prohibition  extends  by  impli- 
cation to  all  tributary  waters,  and  wa- 
ters of  Lond  Island  Sound,  which  are 
north  of  the  designated  parallel,  and 
yet  are  not  waters  of  the  harbor  of 
New  York.  U.  S.  v.  The  Sadie  (D.  G. 
1890)  41  Fed.  823. 

An  order  that  the  depositing  of  such 
refuse,  etc.,  "must  take  place  east  of 
meridian  73°  55'  56"  W.  (which  pass- 
es through  the  Scotland  lightship)  and 
south  of  parallel  40°  31'  N.,"  must  be 
so  construed  as  to  allow  dumping  at  all 
points  east  of  the  named  meridian,  or 
south  of  the  named  parallel,  and  not 
to  confine  it  to  points  that  are  both 
east  of  the  meridian  and  south  of  the 
parallel.  The  O.  K  Garlic  (D.  G.  1891) 
45  Fed.  380. 

A  permit,  prescribing  that  the  de- 
posit be  made  in  not  less  than  15  fath- 
oms of  water,  to  the  southward  and 
eastward  of  Sandy  Hook  lightship,  or 
at  the  "Mud  Buoy"  at  any  time  during 
ebb  tide,  except  the  last  hour,  is  suf- 
ficiently definite.  U.  S.  v.  Romard  (C. 
C.  1898)  89  Fed.  156. 

A  permit  to  dump  not  less  than  four 
miles  east  southeast  of  Scotland  light 
ship  excludes  by  implication  dumping 
within  New  York  harbor  and  its  adja- 


cent or  tributary  waters,  and  thus  de- 
fines the  precise  limits.  U.  S.  v.  Vari- 
ous Tugs  and  Scows  (D.  G.  1915)  225 
Fed.  505. 

Off  easts*— See  f  9935,  post,  and  notes 
thereunder. 

A  violation  of  this  section  is  not  an 
infamous  crime.  Ansbro  v.  U.  S.  (1895) 
16  Sup.  Ct.  187,  159  U.  S.  695,  40  L. 
Ed.  310. 

An  offense  is  not  committed  until  re- 
fuse is  dumped  in  some  prohibited  place, 
and  such  place  fixes  the  locus  of  the 
crime  and  the  venue  for  its  prosecution. 
U.  S.  v.  Newark  Meadows  Imp.  Go.  (G. 
C.  1900)  173  Fed.  426. 

Hie  depositing  of  refuse  mud  or  sand 
In  the  channel  of  the  Hudson  river  at 
a  point  60  miles  from  the  harbor  of 
New  York  is  a  violation.  U.  S.  v.  The 
Sadie   (C.  C.  1890)   41  Fed.  396. 

Where  one  of  the  boats  used  in  dump- 
ing refuse  in  New  York  harbor  is  in- 
nocent, the  other  may  be  held  primarily 
liable,  and  a  vessel  whose  owner  and 
master  are  neither  at  fault  may  be  sub- 
ject to  the  penalty.  U.  S.  v.  Various 
Tugs  and  Scows  (D.  G.  1915)  225  Fed. 
505. 

All  parties  are  liable,  but  there  is  but 
one  wrongful  act  and  but  one  penalty 
in  amount  to  be  imposed.     Id. 

.  Punishment,— A     person     convicted' 
cannot   be    sentenced   to   imprisonment 
in    a    penitentiary.     Ansbro    v.    U.    S. 
(1895)  16  Sup.  Ot  187,  188,  150  U.  S. 
695,  40  L.  Ed.  310. 

Discontinuance  of  suit  for  fine  or  pen- 
alty.—The  Secretary  of  Commerce  and 
Labor  haa  no  authority  to  direct  the 
discontinuance  of  a  suit  for  the  recov- 
ery of  a  fine  or  penalty  imposed  for  a 
violation  of  the  New  York  Harbor  act 
(incorporated  in  this  section  and  §§ 
9934,  9935,  9937,  9938,  post),  nor  did 
the  Secretary  of  the  Treasury  have 
such  power  prior  to  the  taking  effect  of 
Act  Feb.  14,  1903  (incorporated  in  ft 
859,  ante),  creating  the  Department. of 
Commerce  and  Labor.  (1904)  25  Op. 
Atty.  Gen.  220. 


§  9934.  (Act  June  29,  1888,  c.  496,  §  2.)  Liability  of  master,  etc., 
of  vessel  towing  scow,  boat,  etc.,  loaded  with  prohibited  mat- 
ter. 

Any  and  every  master  and  engineer,  or  person  or  persons  acting 
in  such  capacity,  respectively,  on  board  of  any  boat  or  vessel,  who 
shall  knowingly  engage  in  towing  any  scow,  boat,  or  vessel  loaded 
with  any  such  prohibited  matter  to  any  point  or  place  of  deposit,  or 
discharge  in  the  waters  of  the  harbor  of  New  York,  or  in  its  adjacent, 
or  tributary  waters,  or  in  those  of  Long  Island  Sound,  or  to  any 
point  or  place  elsewhere  than  within  the  limits  defined  and  permitted 
by  the  supervisor  of  the  harbor  hereinafter  mentioned,  shall  be  deemed 
guilty  of  a  violation  of  this  act,  and  shall,  upon  conviction,  be  pun- 
ishable as  hereinbefore  provided  for  offenses  in  violation  of  section 
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one  of  this  act,  and  shall  also  have  his  license  revoked  or  suspended 
for  a  term  to  be  fixed  by  the  judge  before  whom  tried  and  convicted* 
(25  Stat.  209.) 

Notes  of  Decisions 

Offenses  and  liability  therefor-— See 

notes  under  §  9933,  ante,  and  §f  9935, 
9937,  post. 

§  9935.  (Act  June  29,  1888,  c.  496,  §  3,  as  amended,  Act  Aug.  18, 
1894,  c.  299,  §  3,  and  Act  May  28,  1908,  c.  212,  §  8.)     Designa- 
tion of  dumping  grounds;   permits;   making  deposits  at  other 
places;   penalty;   scows  or  boats  to  have  names,  etc.,  painted 
thereon;  to  be  equipped  with  life  lines,  etc.;  lists  of  names  of 
men  employed ;  penalty  for  failure  to  comply  with  provisions ; 
appointment  of  inspectors,  etc.,  and  powers  and  duties  of  su- 
pervisor of  harbor,  inspectors,  etc.,  for  enforcement  of  act; 
bribery;   penalty;  return  of  permits;  penalty  for  violation  of 
provisions. 
In  all  cases  of  receiving  on  board  of  any  scows  or  boats  such 
forbidden  matter  or  substance  as  herein  described,  the  owner  or  mas- 
ter, or  person  acting  in  such  capacity  on  board  of  such  scows  or 
boats,  before  proceeding  to  take  or  tow  the  same  to  the  place  of  de- 
posit, shall  apply  for  and  obtain  from  the  supervisor  of  the  harbor  ap- 
pointed hereunder  a  permit  defining  the  precise  limits  within  which 
the  discharge  of  such  scows  or  boats  may  be  made ;  and  it  shall  not  be 
lawful  for  the  owner  or  master,  or  person  acting  in  such  capacity,  of 
any  tug  or  towboat  to  tow  or  move  any  scow  or  boat  so  loaded  with 
such  forbidden  matter  until  such  permit  shall  have  been  obtained ;  and 
every  person  violating  the  foregoing  provisions  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be 
punished  by  a  fine  of  not  more  than  one  thousand  nor  less  than  five 
hundred  dollars,  and  in  addition  thereto  the  master  of  any  tug  or 
towboat  so  offending  shall  have  his  license  revoked  or  suspended  for 
a  term  to  be  fixed  by  the  judge  before  whom  tried  and  convicted. 

And  any  deviation  from  such  dumping  or  discharging  place  speci- 
fied in  such  permit  shall  be  a  misdemeanor,  and  the  owner  and  mas- 
ter, or  person  acting  in  the  capacity  of  master,  of  any  scows  or  boats 
dumping  or  discharging  such  forbidden  matter  in  any  place  other 
than  that  specified  in  such  permit  shall  be  liable  to  punishment  therefor 
as  provided  in  section  one  of  the  said  Act  of  June  twenty-ninth,  eight- 
een hundred  and  eighty-eight ;  and  the  owner  and  master,  or  person 
acting  in  the  capacity  of  master,  of  any  tug  or  towboat  towing  such 
scows  or  boats  shall  be  liable  to  equal  punishment  with  the  owner 
and  master,  or  person  acting  in  the  capacity  of  master,  of  the  scows 
or  boats;  and,  further,  every  scowman  or  other  employee  on  board 
of  both  scows  and  towboats  shall  be  deemed  to  have  knowledge  of  the 
place  of  dumping  specified  in  such  permit,  and  the  owners  and  mas- 
ters, or  persons  acting  in  the  capacity  of  masters,  shall  be  liable  to 
punishment,  as  aforesaid,  for  any  unlawful  dumping,  within  the  mean- 
ing of  this  Act  or  of  the  said  Act  of  June  twenty-ninth,  eighteen  hun- 
dred and  eighty-eight,  which  may  be  caused  by  the  negligence  or  ig- 
norance of  such  scowman  or  other  employee;  and,  further,  neither 
defect  in  machinery  nor  avoidable  accidents  to  scows  or  towboats,  nor 
unfavorable  weather,  nor  improper  handling  or  moving  of  scows  or 
boats  of  any  kind  whatsoever  shall  operate  to  release  the  owners  and 
master  and  employees  of  scows  and  towboats  from  the  penalties  here- 
inbefore mentioned. 

Every  scow  or  boat  engaged  in  the  transportation  of  dredgings, 
earth,  sand,  mud,  cellar  dirt,  garbage,  or  other  offensive  material  of 
any  description  shall  have  its  name  or  number  and  owner's  name  paint- 
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ed  in  letters  and  numbers  at  least  fourteen  inches  long  on  both  sides 
of  the  scow  or  boat ;  these  names  and  numbers  shall  be  kept  distinctly 
legible  at  all  times,  and  no  scow  or  boat  not  so  marked  shall  be  used 
to  transport  or  dump  any  such  material.  Each  such  scow  or  boat 
shall  be  equipped  at  all  times  with  a  life  line  or  rope  extending  at  least 
the  length  of  and  three  feet  above  the  deck  thereof,  such  rope  to  be 
attached  to  the  coaming  thereof,  also  with  a  life-preserver  and  a  life 
buoy  for  each  person  on  board  thereof,  also  with  anchor  to  weigh  not 
less  than  two  hundred  and  seventy-five  pounds,  and  at  least  one  hun- 
dred feet  of  cable  attached  thereto;  a  list  of  the  names  of  all  men 
employed  on  any  such  scow  or  boat  shall  be  kept  by  the  owner  or  mas- 
ter thereof  and  the  said  list  shall  be  open  to  the  inspection  of  all  par- 
ties. Failure  to  comply  with  any  of  the  foregoing  provisions  shall  ren- 
der the  owner  of  such  scow  or  boat  liable  upon  conviction  thereof  to 
a  penalty  of  not  more  than  five  hundred  dollars. 

The  supervisor  of  the  harbor  of  New  York,  designated  as  provid- 
ed in  section  five  of  the  said  Act  of  June  twenty-ninth,  eighteen  hun- 
dred and  eighty-eight,  is  authorized  and  directed  to  appoint  inspectors 
and  deputy  inspectors,  and,  for  the  purpose  of  enforcing  the  provisions 
of  this  Act  and  of  the  Act  aforesaid,  and  of  detecting  and  bringing 
to  punishment  offenders  against  the  same,  the  said  supervisor  of  the 
harbor,  and  the  inspectors  and  deputy  inspectors  so  appointed  by  him, 
shall  have  power  and  authority : 

First.  To  arrest  and  take  into  custody,  with  or  without  process, 
any  person  or  persons  who  may  commit  any  of  the  acts  or  offenses 
prohibited  by  this  section  and  by  the  Act  of  June  twenty-ninth,  eight- 
een hundred  and  eighty-eight,  aforesaid,  or  who  may  violate  any  of 
the  provisions  of  the  same:  Provided,  That  no  person  shall  be  ar- 
rested without  process  for  any  offense  not  committed  in  the  presence 
of  the  supervisor  or  his  inspectors  or  deputy  inspectors,  or  either  of 
them:  And  provided  further,  That  whenever  any  such  arrest  is  made 
the  person  or  persons  so  arrested  shall  be  brought  forthwith  before  a 
commissioner,  judge,  or  court  of  the  United  States  for  examination 
of  the  offenses  alleged  against  him ;  and  such  commissioner,  judge,  or 
court  shall  proceed  in  respect  thereto  as  authorized  by  law  in  case  of 
crimes  against  the  United  States. 

Second.  To  go  on  board  of  any  scow  or  towboat  engaged  in  un- 
lawful dumping  of  prohibited  material,  or  in  moving  the  same  without 
a  permit,  as  required  in  this  section  of  this  Act,  or  otherwise  violating 
any  of  the  provisions  of  this  section  of  this  Act,  and  to  seize  and  hold 
said  boats  until  they  are  discharged  by  action  of  the  commissioner, 
judge,  or  court  of  the  United  States  before  .whom  the  offending  per- 
sons are  brought. 

Third.  To  arrest  and  take  into  custody  any  witness  or  witnesses 
to  such  unlawful  dumping  of  prohibited  material,  the  said  witnesses  to 
be  released  under  proper  bonds. 

Fourth.  To  go  on  board  of  any  towboat  having  in  tow  scows  or 
boats  loaded  with  such  prohibited  material,  and  accompany  the  same 
to  the  place  of  dumping,  whenever  such  action  appears  to  be  necessary 
to  secure  compliance  with  the  requirements  of  this  Act  and  of  the  Act 
aforesaid. 

Fifth.  To  enter  gas  and  oil  works  and  all  other  manufacturing 
works  for  the  purpose  of  discovering  the  disposition  made  of  sludge, 
acid,  or  other  injurious  material,  whenever  there  is  good  reason  to 
believe  that  such  sludge,  acid,  or  other  injurious  material  is  allowed  to 
run  into  the  tidal  waters  of  the  harbor  in  violation  of  section  one  of 
the  aforesaid  Act  of  June  twenty-ninth,  eighteen  hundred  and  eighty- 
eight. 

Every  person  who,  directly  or  indirectly,  gives  any  sum  of  money 
or  other  bribe,  present,  or  reward,  or  makes  any  offer  of  the  same  to 
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any  inspector,  deputy  inspector,  or  other  employee  of  the  office  of  the 
supervisor  of  the  harbor  with  intent  to  influence  such  inspector,  deputy 
inspector,  or  other  employee  to  permit  or  overlook  any  violation  of 
the  provisions  of  this  section  or  of  the  said  Act  of  June  twenty-ninth, 
eighteen  hundred  and  eighty-eight,  shall,  on  conviction  thereof,  be 
fined  not  less  than  five  hundred  dollars  nor  more  than  one  thousand 
dollars,  and  be  imprisoned  not  less  than  six  months  nor  more  than 
one  year.  \ 

Every  permit  issued  in  accordance  with  the  provisions  of  this 
section  of  this  Act,  which  may  not  be  taken  up  by  an  inspector  or 
deputy  inspector,  shall  be  returned  within  four  days  after  issuance  to 
the  office  of  the  supervisor  of  the  harbor;  such  permit  shall  bear  an 
indorsement  by  the  master  of  the  towboat,  or  the  person  acting  in  such 
capacity,  stating  whether  the  permit  has  been  used,  and,  if  so,  the 
time  and  place  of  dumping.  Any  person  violating  the  provisions  of 
this  section  shall  be  liable  to  a  fine  of  not  more  than  five  hundred 
dollars  nor  less  than  one  hundred  dollars.  (25  Stat.  209.  28  Stat. 
360.    35  Stat.  426.) 

See  notes  to  section  1  of  this  act,  ante,  §  0933. 

This  section,  as  originally  enacted,  was  as  follows: 

"In  all  cases  of  receiving  on  board  of  any  scows  or  boats  such  forbidden  mat- 
ter or  substance  as  herein  described,  it  shall  be  the  duty  of  the  owner  or  mas- 
ter, or  person  acting  in  such  capacity,  on  board  of  such  scows  or  boats,  before 
proceeding  to  take  or  tow  the  same  to  the  place  of  deposit,  to  apply  for  and  ob- 
tain from  the  supervisor  of  the  harbor  appointed  hereunder  a  permit  defining 
the  precise  limits  within  which  the  discharge  of  such  scows  or  boats  may  be 
made;  and  any  deviation  from  such  dumping  or  discharging  place  specified  in 
such  permit  shall  be  a  misdemeanor  within  the  meaning  of  this  act;  and  the 
master  and  engineer,  or  person  or  persons  acting  in  such  capacity,  on  board  of 
any  tow-boat  towing  such  scows  or  boats,  shall  be  equally  guilty  of  such  of- 
fense with  the  master  or  person  acting  in  the  capacity  of  master  of  the  scow, 
and  be  liable  to  equal  punishment." 

It  was  amended  by  Act  Aug.  18,  1894,  c.  229,  §  3,  cited  above,  to  read  as 
follows: 

"In  all  cases  of  receiving  on  board  of  any  scows  or  boats  such  forbidden  mat- 
ter, or  substance  as  herein  described,  the  owner  or  master,  or  person  acting  in 
such  capacity  on  board  of  such  scows  or  boats,  before  proceeding  to  take  or  tow 
the  same  to  the  place  of  deposit,  shall  apply  for  and  obtain  from  the  supervisor 
of  the  harbor  appointed  hereunder  a  permit  defining  the  precise  limits  within 
which  the  discharge  of  such  scows  or  boats  may  be  made ;  and  it  shall  not  be 
lawful  for  the  owner  or  master,  or  person  acting  in  such  capacity,  of  any  tug 
or  towboat  to  tow  or  move  any  scow  or  boat  so  loaded  with  such  forbidden  mat- 
ter until  such  permit  shall  have  been  obtained ;  and  every  person  violating  the 
foregoing  provisions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  thereof  shall  be  punished  by  a  fine  of  not  more  than  one  thousand 
nor  less  than  five  hundred  dollars,  and  in  addition  thereto  the  master  of  any 
tug  or  towboat  so  offending  shall  have  <his  license  revoked,  or  suspended  for 
a  term  to  be  fixed  by  the  judge  before  whom  tried  and  convicted.  And  any 
deviation  from  such  dumping  or  discharging  place  specified  in  such  permit 
shall  be  a  misdemeanor,  and  the  owner  and  master,  or  person  acting  in  the 
capacity  of  master,  of  any  scows  or  boats  dumping  or  discharging  such  forbid- 
den matter  in  any  place  other  than  that  specified  in  such  permit  shall  be  liable 
to  punishment  therefor  as  provided  in  section  one  of  the  said  Act  of  June  twen- 
ty-ninth, eighteen  hundred  and  eighty-eight ;  and  the  owner  and  master,  or  per- 
son acting  in  the  capacity  of  master,  of  any  tug  or  towboat  towing  such  scows 
or  boats  shall  be  liable  to  equal  punishment  with  the  owner  and  master,  or  per- 
son acting  in  the  capacity  of  master,  of  the  scows  or  boats;  and,  further,  ev- 
ery scowman  or  other  employee  on  board  of  both  scows  and  towboats  shall  be 
deemed  to  have  knowledge  of  the  place  of  dumping  specified  in  such  permit, 
and  the  owners  and  masters,  or  persons  acting  in  the  capacity  of  masters,  shall 
be  liable  to  punishment,  as  aforesaid,  for  any  unlawful  dumping,  within  the 
meaning  of  this  Act  or  of  the  said  Act  of  June  twenty-ninth,  eighteen  hundred 
and  eighty-eight,  which  may  be  caused  by  the  negligence  or  ignorance  of  such 
scowman  or  other  employee;  and,  further,  neither  defect  in  machinery  nor 
avoidable  accidents  to  scows  or  towboats,  nor  unfavorable  weather,  nor  im- 
proper handling  or  moving  of  scows  or  boats  of  any  kind  whatsoever,  shall 
operate  to  release  the  owners  and  masters  and  employees  of  scows  and  tow- 
boats  from  the  penalties  hereinbefore  mentioned.  Every  scow  or  boat  engaged 
in  the  transportation  of  dredgings,  earth,  sand,  mud,  cellar  dirt,  garbage, 
or  other  offensive  material  of  any  description  shall  have  its  name  or  number 
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and  owner's  name  painted  in  letters  and  numbers  at  least  fourteen  inches  long 
on  both  sides  of  the  scow  or  boat ;   these  names  and  numbers  shall  be  kept  dis- 
tinctly legible  at  all  times,  and  no  scow  or  boat  not  so  marked  shall  be  used  to 
transport  or  dump  any  such  material.     The  supervisor  of  the  harbor  of  New 
York,  designated  as  provided  in  section  five  of  the  said  Act  of  June  twenty- 
ninth,  eighteen  hundred  and  eighty-eight,  is  authorized  and  directed  to  appoint 
inspectors  and  deputy  inspectors,  and,  for  the  purpose  of  enforcing  the  provi- 
sions of  this  Act  and  of  the  Act  aforesaid,  and  of  detecting  and  bringing  to  pun- 
ishment offenders  against  the  same,  the  said  supervisor  of  the  harbor,  and  the 
inspectors  and  deputy  inspectors  so  appointed  by  him,  shall  have  power  and 
authority:     First.  To  arrest  and  take  into  custody,  with  or  without  process, 
any  person  or  persons  who  may  commit  any  of  the  acts  or  offenses  prohibited  by 
this  section  and  by  the  Act  of  June  twenty-ninth,  eighteen  hundred  and  eighty- 
eight,  aforesaid,  or  who  may  violate  any  of  the  provisions  of  the  same:     Pro- 
vided, That  no  person  shall  be  arrested  without  process  for  any  offense  not 
committed  in  the  presence  of  the  supervisor  or  his  inspectors  or  deputy  inspec- 
tors, or  either  of  them:    And  provided  further,  That  whenever  any  such  arrest 
is  made  the  person  or  persons  so  arrested  shall  be  brought  forthwith  before  a 
commissioner,  judge,  or  court   of  the  United   States  for  examination  of  the 
offenses  alleged  against  him ;   and  such  commissioner,  judge,  or  court  shall  pro- 
ceed in   respect  thereto  as  authorized  by  law  in  case  of  crimes  against  the 
United  States.    Second.  To  go  on  board  of  any  scow  or  towboat  engaged  in  un- 
lawful dumping  of  prohibited  material,  or  in  moving  the  same  without  a  permit 
as  required  in  this  section  of  this  Act,  and  to  seize  and  hold  said  boats  until  they 
are  discharged  by  action  of  the  commissioner,  judge,   or  court  of  the  United 
States  before  whom  the  offending  persons  are  brought.     Third.  To  arrest  and 
take  into  custody  any  witness  or  witnesses  to  such  unlawful  dumping  of  pro- 
hibited material,  the  said  witnesses  to  be  released  under  proper  bonds.    Fourth. 
To  go  on  board  of  any  towboat  having  in  tow  scows  or  boats  loaded  with  such 
prohibited  material,  and  accompany  the  same  to  the  place  of  dumping,  when- 
ever such  action  appears  to  be  necessary  to  secure  compliance  with  the  require- 
ments of  this  Act  and  of  the  Act  aforesaid.    Fifth.  To  enter  gas  and  oil  works 
and  all  other  manufacturing  works  for  the  purpose  of  discovering  the  disposition 
made  of  sludge,  acid,  or  other  injurious  material,  whenever  there  is  good  reason 
to  believe  that  such  sludge,  acid,  or  other  injurious  material  is  allowed  to  run  in- 
to the  tidal  waters  of  the  harbor  in  violation  of  section  one  of  the  aforesaid  Act 
of  June  twenty-ninth,  eighteen  hundred  and  eighty-eight.     Every  person  who, 
directly  or  indirectly,  gives  any  sum  of  money  or  other  bribe,  present,  or  reward 
or  makes  any  offer  of  the  same  to  any  inspector,  deputy  inspector,  or  other  em- 
ployee of  the  office  of  the  supervisor  of  the  harbor  with  intent  to  influence  such 
inspector,  deputy  inspector,  or  other  employee  to  permit  or  overlook  any  vio- 
lation of  the  provisions  of  this  section  or  of  the  said  Act  of  June  twenty-ninth, 
eighteen  hundred  and  eighty-eight,  shall,  on  conviction  thereof,  be  fined   not 
less  than  five  hundred  dollars  nor  more  than  one  thousand  dollars,  and  be  im- 
prisoned not  less  than  six  months  nor  more  than  one  year.     Every  permit  is- 
sued in  accordance  with  the  provisions  of  this  section  of  this  Act  which  may 
not  be  taken  up  by  an  inspector  or  deputy  inspector  shall  be  returned  within 
forty-eight  hours  after  issuance  to  the  office  of  the  supervisor  of  the  harbor ; 
such  permit  shall  bear  an  indorsement  by  the  master  of  the  towboat,  or  the  per- 
son acting   in  such  capacity,  stating  whether  the  permit  has  been  used,  and  if  so 
the  time  and  place  of  dumping.    Any  person  violating  the  provisions  of  this 
section  shall  be  liable  to  a  fine  of  not  more  than  five  hundred  dollars  nor  less 
than  one  hundred  dollars." 

Said  amended  section  was  further  amended  by  Act  May  28,  1908,  c.  212,  §  8, 
also  cited  above,  to  read  as  set  forth  here. 

Said  section  was  subsequently  amended  as  to  the  requirements  in  regard  to 
life  lines,  etc.,  and  the  painting  of  names,  etc.,  on  scows  or  boats,  by  Act  Feb. 
16,  1909,  c.  132,  post,  §  9936. 

Recent  sundry  civil  appropriation  acts  made  appropriations  for  inspectors 
and  deputy  inspectors.  The  appropriations  for  the  fiscal  year  1917  were  made 
by  Act  July  1,  1916,  c.  209,  S  1,  39  Stat.  292. 

Notes  of  Decisions 


Validity  of  statute.— See  |  9933,  ante, 
and  notes  thereunder. 

The  act,  prior  to  amendment  by  Act 
1908,  c.  212,  §  8,  is  not  unconstitutional 
because  it  makes  the  master  of  a  tug- 
boat criminally  liable  for  the  forbidden 
acts  of  his  associates  in  the  course  of 
their  general  undertaking,  though  he 
may  be  innocent  of  criminal  intent,  since 
the  maxim  that  crime  proceeds  from  a 
criminal  mind  does  not  apply  to  statu- 


tory offenses.     Jay  cox  v.  U.  S.    (1901) 
107  Fed.  938,  47  C.  C.  A.  83. 

This  section  is  valid,  both. under  the 
police  power  and  under  the  admiralty 
jurisdiction.  U.  S.  v.  Various  Tugs  and 
Scows  (D.  C.  1915)  225  Fed.  505. 

Offenses.— See  §  9933,  ante,  and  notes 
thereunder. 

The  clause  "neither  defects  in  ma- 
chinery,   nor    avoidable    accidents    to 
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scows  or  tugboats,  nor  unfavorable 
weather,  nor  improper  handling  or 
moving  of  scows  or  boats  of  any  kind 
whatsoever,  shall  operate  to  release 
the  owners  and  masters,"  in  this  sec- 
tion prior  to  amendment  by  Act  1908, 
c.  212,  {  8,  by  implication  absolves 
masters  of  towboats  and  scows  from 
criminal  responsibility  for  violations 
caused  by  unavoidable  accidents,  but 
not  from  those  caused  by  negligence 
or  ignorance  of  the  employe's  of  the 
scows.  Jaycox  v.  U.  S.  (1901)  107  Fed. 
938,  47  C.  C.  A.  83. 

Under  this  section,  prior  to  amend- 
ment by  Act  1908,  c.  212,  §  8,  providing 
that  the  master  of  the  towboat,  or  per- 
son acting  as  such,  depositing  such 
matter  shall  be  liable  to  equal  punish- 
ment "with  the  master  of  the  scows  for 
dumping  prohibited  matter  in  any  place 
other  than  that  specified  in  the  permit," 
the  fact  that  the  master  of  a  towboat 
engaged  in  towing  scows  laden  with  ref- 
use was  asleep  when  a  forbidden  act 
was  committed  would  not  relieve  him 
from  liability.    Id. 

A  violation  held  a  misdemeanor.     Id. 

An  offense  is  not  committed  until  ref- 
use is  dumped  in  some  prohibited  place, 
and  such  place  fixes  the  locus  of  the 
crime  and  the  venue  for  its  prosecution. 
U.  S.  v.  Newark  Meadows  Imp.  Co.  (O. 
C.  1909)  173  Fed.  426. 

Where  one  of  the  boats  used  in  dump- 
ing refuse  in  New  York  harbor  is  in- 
nocent, the  other  may  be  held  primarily 
liable,  and  a  vessel  whose  owner  and 
master  are  neither  at  fault  may  be  sub- 
ject to  the  penalty.  U.  S.  v.  Various 
Tugs  and  Scows  (D.  O.  1915)  225  Fed. 
505. 

All  parties  are  liable,  but  there  is 
but  one  wrongful  act  and  but  one  pen- 
alty in  amount  to  be  imposed.    Id. 

Penalties  imposed  for  dumping  refuse 
in  tidal  waters  of  New  York  Harbor. 
Id. 

Criminal  prosecutions— Indictment.— 
Where  an  indictment  is  against  sev- 
eral defendants,  who,  it  is  alleged  aid- 
ed and  abetted  in  the  act  of  dumping, 
a  motion  to  dismiss  as  to  each  defend- 
ant on  the  ground  that  they  were  im- 
properly joined  is  properly  overruled, 
since,  the  act  being  a  misdemeanor,  all 
were  principals,  and  the  indictment 
consequently  charged  a  joint  offense. 
Jaycox  v.  U.  S.  (1901)  107  Fed.  938, 
47  C.  O.  A.  83. 

An  indictment  which  charged  that 
M.,  being  the  owner,  and  R.,  being  the 
master,  of  a  steamer,  "did  unlawful- 
ly dump,"  and  "aid  and  abet  in  the 
dumping"  of,  refuse  matter  "into  the 
tidal  waters  of  the  harbor  of  New 
York,  and  the  waters  adjacent  there- 
to"; the  place  being  "at  the  Southern 
district  of  New  York,  within  the  admi- 
ralty and  maritime  jurisdiction  of  the 
United  States,  and  within  the  jurisdic- 
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tion  of  this  court/'  charged  an  of- 
fense within  sections  9918,  9921,  ante, 
as  well  as  within  this  section,  and 
hence  the  court  would  not  consider 
whether  the  earlier  acts  were  repealed 
by  the  act  of  1899.  U.  S.  v.  Moran 
(C.   C.  1901)   113  Fed.   172. 

—  Venue.— An  offense  is  not  com-  ■ 
mitted  until  refuse  is  dumped  in  some 
prohibited  place,  and  such  place  fixes 
the  locus  of  the  crime  and  the  venue 
for  its  prosecution.  U.  S.  v.  Newark 
Meadows  Imp.  Co.  (O.  C.  1909)  173 
Fed.  426. 

—  Defenses.— Defective  machinery 
means  machinery  unsuited  for  the  pur- 
pose, and  does  not  refer  to  a  sudden 
breaking  down  of  properly  installed 
and  inspected  machinery,  so  that  the 
dumping  of  a  recently  overhauled  scow 
because  the  pawl  suddenly  broke  will 
be  penalized.  IT.  S.  v.  Various  Tugs 
and  Scows  (D.  C.  1915)  225  Fed.  505. 

A  breeze,  gradually  increasing  to  a 
gale,  was  not  sufficiently  sudden  to  ex- 
cuse the  master  of  a  tug  and  the  mas- 
ter of  the  scows  from  getting  to  safe 
anchorage  before  the  necessity  of 
dumping  to  save  the  scowman's  life  on 
account  of  the  heavy  seas,  and  the 
negligence  was  inexcusable,  and  sub- 
jected the  tug  and  scow  to  a  penalty. 
Id. 

The  only  defense  in  case  of  ma- 
chinery is  an  accident  which  was  un- 
avoidable and  neither  the  breaking  of 
a  part  not  shown  to  have  been  in- 
spected, though  there  was  a  general  in- 
spection, by  reason  of  which  a  scow 
dumped  a  part  of  her  load,  nor  the 
breaking  of  a  link  in  a  chain  shown 
to  have  been  sound,  and  which  was 
therefore  insufficient  for  the  load  put 
on  it,  is  sufficient  to  sustain  the  de- 
fense. The  J.  Rich  Steers  (1915)  228 
Fed.  319,  142  C.  C.  A.  611. 

— -  Instructions.— An  instruction  on 
issue  whether  deviation  was  caused  by 
an  unavoidable  accident,  due  to  the 
stress  of  weather,  all  the  cargo  not 
having  been  dumped  at  the  specified 
place,  that  the  question  was  whether 
the  weather  was  so  unfavorable  that 
life  and  property  would  have  been 
jeopardized  in  attempting  to  complete 
the  dump  at  the  specified  place,  did  not 
so  construe  the  act  prior  to  amend- 
ment by  Act  1908,  c.  212,  §  8,  as  to 
require  a  conviction,  though  perils  of 
the  sea  required  a  deviation,  so  as  to 
render  the  statute  so  unjust  as  to  vio- 
late the  principles  of  natural  justice. 
Randall  v.  U.  S.  (1901)  107  Fed.  935, 
47  C.  C.  A.  80. 

—  Questions  for  Jury.— Whether  a 
deviation  was  caused  by  an  unavoidable 
accident,  due  to  the  stress  of  weather, 
held  for  the  jury.  Randall  v.  U.  S. 
(1901)  107  Fed.  935,  47  O.  O.  A.  80. 


Ch.C) 


RIVERS,  HARBORS,  AND  CANAL8 


§  9937 


§  9936.  (Act  Feb.  16,  1909,  c.  132.)  Requirements  as  to  life  lines, 
etc.,  not  to  apply  to  certain  scows  or  boats ;  place  where  names, 
etc.,  to  be  painted  on  such  scows  or  boats. 

The  requirements  in  regard  to  life  line  or  rope  contained  in  section 
eight  of  the  Act  approved  May  twenty-eighth,  nineteen  hundred  and 
eight  (being  chapter  two  hundred  and  twelve  of  the  Statutes  at  Large, 
first  session  Sixtieth  Congress)  entitled  "An  Act  to  amend  the  laws 
relating  to  navigation,  and  for  other  purposes,"  shall  not  apply  to  any 
scow  or  boat  the  deck  outside  the  coaming  or  rail  of  which  shall  not 
exceed  one  foot  in  width.  On  any  such  scow  or  boat  its  name  or 
number  and  owner's  name  painted  in  letters  and  numbers,  at  least 
fourteen  inches  long  on  both  ends  of  such  scow  or  boat,  shall  be  a 
compliance  with  the  provisions  of  the  said  section  in  regard  to  name, 
number,  and  owner's  name.    (35  Stat.  623.) 

This  was  an  act  entitled  as  an  act  to  amend  section  8  of  Act  May  28,  1908, 
which  is  mentioned  also  in  the  last  of  the  act  set  forth. 

Said  section  8  amended  Act  June  29,  1888,  c.  496,  §  3,  and  is  incorporated  in 
said  section  as  set  forth  ante.  §  9935. 

§  9937.  (Act  June  29,  1888,  c.  496,  §  4.)  Disposition  of  dredged 
matter;  penalty. 
All  mud,  dirt,  sand,  dredgings,  and  material  of  every  kind  and 
description  whatever  taken,  dredged,  or  excavated  from  any  slip,  ba- 
sin, or  shoal  in  the  harbor  of  New  York,  or  the  waters  adjacent  or 
tributary  thereto,  and  placed  on  any  boat,  scow,  or  vessel  for  the 
purpose  of  being  taken  or  towed  upon  the  waters  of  the  harbor  of 
New  YoYk  to  a  place  of  deposit,  shall  be  deposited  and  discharged 
at  such  place  or  within  such  limits  as  shall  be  defined  and  specified 
by  the  supervisor  of  the  harbor,  as  in  the  third  section  of  this  act 
prescribed,  and  not  otherwise.  Every  person,  firm,  or  corpora- 
tion being  the  owner  of  any  slip,  basin,  or  shoal,  from  which  such 
mud,  dirt,  sand,  dredgings,  and  material  shall  be  taken,  dredged, 
or  excavated,  and  every  person,  firm,  or  corporation  in  any  man- 
ner engaged  in  the  work  of  dredging  or  excavating  any  such  slip, 
basin,  or  shoal,  or  of  removing  such  mud,  dirt,  sand,  or  dredgings 
therefrom,  shall  severally  be  responsible  for  the  deposit  and  dis- 
charge of  all  such  mud,  dirt,  sand,  or  dredgings  at  such  place  or 
within  such  limits  so  defined  and  prescribed  by  said  supervisor  of 
the  harbor;  and  for  every  violation  of  the  provisions  of  this  section 
the  person  offending  shall  be  guilty  of  an  offense  against  this  act, 
and  shall  be  punished  by  a  fine  equal  to  the  sum  of  five  dollars  for 
every  cubic  yard  of  mud,  dirt,  sand,  dredgings,  or  material  not  de- 
posited or  discharged  as  required  by  this  section.  Any  boat  or  ves- 
sel used  or  employed  in  violating  any  provision  of  this  act,  shall  be 
liable  to  the  pecuniary  penalties  imposed  thereby,  and  may  be  pro- 
ceeded against,  summarily  by  way  of  libel  in  any  district  court  of 
the  United  States,  having  jurisdiction  thereof.  (25  Stat.  210.) 
See  notes  to  section  1  of  this  act,  ante,  §  9933. 

Notes  of  Deolslons 


Construction  In  general.— A  penal 
statute  is  to  be  construed  strictly,  es- 
pecially where  a  liability  is  imposed 
upon  persons  who  may  be  in  no  way  at 
fault.  U.  S.  v.  Various  Tugs  and 
Scows  (D.  C.  1915)  225  Fed.  505. 

Where  an  employe*  on  board  a  steam- 
ship threw  overboard  a  single  scuttle 
of  ashes  in  a  place  prohibited  by  stat- 
ute, and  there  was  no  proof  of  orders 
by  any  one  in  authority,  the  steamship 
was  not  used  or  employed  in  violation 
of  the  law,  in  the  sense  of  the  stat- 
ute, and  was  not  liable  in  rem  to  the 


penalties  therein  prescribed.  U.  S.  v 
The  Anjer  Head  (D.  C.  1890)  46  Fed. 
664. 

A  steamship  from  which  ashes  are 
dumped  in  an  unlawful  place,  by  fire- 
men presumably  acting  under  orders 
from  some  superior  officer,  is  liable  as 
having  herself  violated  the  law.  U. 
S.  v.  The  Bombay  (D.  C.  1891)  46  Fed. 
665. 

"Person  offending"  and  "used  or  em- 
ployed" defined.  U.  S.  v.  The  Emperor 
(D.  C.  1892)  49  Fed.  751. 

A  tug  which  had  no  other  connection 
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with  a  violation  than  that  of  towing 
the  offending  scow  is  not  used  or  em- 
ployed in  such  violation.  The  J.  Rich 
Steers  (1915)  228  Fed.  310,  142  C.  C. 
A.  611. 

Authority  to  discontinue  suit  for  pen- 
alty.—The  head  of  the  department  in 
charge  of  the  subject  has  no  author- 
ity to   direct  the  discontinuance  of  a 


suit  for  the  penalty.     (1904)  26  Op. 
Atty.  Gen.  220. 

"Vessel"  defined.— The  word  "vessel" 
does  not  relate  to  vessels  in  the  sense 
contemplated  by  post,  §§  10130,  10131, 
10135,  authorizing  the  remission  of 
fines,  penalties,  and  forfeitures  by  the 
Secretary  of  the  Treasury.  (1904)  25 
Op.  Atty.  Gen.  220. 


§  9938.  (Act  June  29,  1888,  c.  496,  §  5.)     Supervisor  of  harbor. 

A  line  officer  of  the  Navy  shall  be  designated  by  the  President 
of  the  United  States  as  supervisor  of  the  harbor,  to  act  under  the 
direction  of  the  Secretary  of  War  in  enforcing  the  provisions  of  this 
act,  and  in  detecting  offenders  against  the  same.  This  officer  shall 
receive  the  sea-pay  of  his  grade,  and  shall  have  personal  charge  and 
supervision  under  the  Secretary  of  War,  and  shall  direct  the  patrol 
boats. and  other  means  to  detect  and  bring  to  punishment  offenders 
against  the  provisions  of  this  act.    (25  Stat.  210.) 

See  notes  to  section  1  of  this  act,  ante,  §  9933. 

The  supervisor  of  the  harbor  of  New  York  was  authorized  to  appoint  inspec- 
tors by  section  3  of  this  act,  as  amended  by  Act  Aug.  18,  1894,  c.  299,  §  3,  and 
Act  May  28,  1908,  c.  212,  §  8,  incorporated  into  said  section,  ante,  §  9935. 

§  9939.  (Act  June  25,  1910,  c.  436,  §  1.)  Consent  to  obstruction 
by  city  of  New  York  of  navigation  of  river,  etc.,  within  limits 
of  city ;  location  and  plans  for  proposed  works  to  be  approved ; 
liability  of  city  for  damages. 
The  consent  of  Congress  is  hereby  given  to  the  city  of  New  York, 
in  the  State  of  New  York,  to  obstruct  navigation  of  any  river  or 
other  waterway  which  does  not  form  a  connecting  link  between  other 
navigable  waters  of  the  United  States,  and  lying  wholly  within  the 
limits  of  said  city,  by  closing  all  or  any  portion  of  the  same  or  by 
building  structures  in  or  over  the  same  when  the  said  city  shall  be 
lawfully  authorized  to  do  so  by  the  State  of  New  York:  Provided, 
however,  That  any  such  obstruction  shall  be  unlawful  unless  the 
location  and  plans  for  the  proposed  work  or  works  before  the  com- 
mencement thereof  shall  have  been  filed  with  and  approved  by  the 
Secretary  of  War  and  Chief  of  Engineers;  and  when  the  plans 
for  any  such  obstruction  have  been  approved  by  the  Chief  of  En- 
gineers and  by  the  Secretary  of  War  it  shall  not  be  lawful  to  deviate 
from  such  plans  either  before  or  after  the  completion  of  such  ob- 
struction, unless  the  modification  of  such  plans  has  previously  been 
submitted  to  and  received  the  approval  of  the  Chief  of  Engineers  and 
the  Secretary  of  War :  And  provided  further,  That  the  city  of  New 
York  shall  be  liable  for  any  damage  that  may  be  inflicted  upon  pri- 
vate property  by  reason  of  any  of  the  provisions  of  this  Act.     (36 

Stat.  866.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act  to 
confer  upon  the  City  of  New  York  the  power  to  obstruct  certain  navigable  wa- 
ters wholly  within  its  limits." 

Notes  of  Decisions 


Construction  of  statute*— Discretion 
is  vested  in  the  War  Department  for 
approving  obstructions.  And  this  act 
makes  it  possible  for  defendants  in  a 
suit  by  the  United  States  to  compel 
the  removal  of  a  bridge  over  a  stream 
to  apply  to  the  United  States  for  au- 


thority to  retain  the  structure,  but 
does  not  relieve  the  court  of  the  neces- 
sity of  a  decision  of  the  issues  pre- 
sented. U.  S.  v.  President,  etc.,  Ja- 
maica &  R.  Turnpike  Road  (C.  G. 
1910)  183  Fed.  598,  reversed  (1913) 
204  Fed.  759,  123  O.  O.  A.  128. 


§  9940.  (Act  June  25,  1910,  c.  436,  §  2.)     Reservation  of  right  to 
*    amend  or  repeal  act,  without  liability  incurred  by  United  States 

therefor. 
The  right  to  alter,  amend,  or  repeal  this  Act  is  hereby  expressly 
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reserved,  and  the  United  States  shall  incur  no  liability  for  the  altera- 
tion, amendment,  or  repeal  thereof  to  the  city  of  New  York,  or  to 
the  owner  or  owners,  or  any  other  persons  interested  in  any  obstruc- 
tion which  shall  have  been  constructed  under  its  provisions.  (36  Stat. 
867.) 

§  9941.  (Act  Aug.  18,  1894,  c.  299,  §  2.)     Fishing,  etc.,  for  shell 
•    fish  in  New  York  Harbor  channels  prohibited;    penalty;   ar- 
rests;   process;   proceedings. 

It  shall  be  unlawful  for  any  person  or  persons  to  engage  in  fish- 
ing or  dredging  for  shell  fish  in  any  of  the  channels  leading  to  and 
from  the  harbor  of  New  York,  or  to  interfere  in  any  way  with  the 
safe  navigation  of  those  channels  by  ocean  steamships  and  ships  of 
leeo  draft. 

Any  person  or  persons  violating  the  foregoing  provisions  of  this 
section  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  punished  by  fine  or  imprisonment,  or  both,  such  fine 
to  be  not  more  than  two  hundred  and  fifty  dollars  nor  less  than  fifty 
dollars,  and  the  imprisonment  to  be  not  more  than  six  months  nor 
less  than  thirty  days,  either  or  both  united,  as  the  judge  before  whom 
conviction  is  obtained  shall  decide. 

It  shall  be  the  duty  of  the  United  States  Supervisor  of  the  harbor  to 
enforce  this  Act,  and  the  deputy  inspectors  of  the  said  supervisor  shall 
have  authority  to  arrest  and  take  into  custody,  with  or  without  pro- 
cess, any  person  or  persons  who  may  commit  any  of  the  acts  or 
offenses  prohibited  by  this  Act:  Provided,  That  no  person  shall 
be  arrested  without  process  for  any  offense  not  committed  in  the 
presence  of  the  supervisor  or  his  inspector  or  deputy  inspectors,  or 
either  of  them:  And  provided  further,  That  whenever  any  such 
arrest  is  .made  the  person  or  persons  so  arrested  shall  be  brought 
forthwith  before  a  commissioner,  judge,  or  court  of  the  United  States 
for  examination  of  the  offenses  alleged  against  him ;  and  such  com- 
missioner, judge  or  court  shall  proceed  in  respect  thereto  as  author- 
ized by  law  in  case  of  crimes  against  the  United  States.  (28  Stat. 
360.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1894,. 
cited  above. 

The  anchorage  of  vessels  in  the  port  of  New  York  was  regulated  by  Act 
May  16,  1888,  c.  257,  post,  §§  0947,  9948,  and  the  depositing  of  refuse  in  the 
harbor  of  New  York  was  made  punishable  by  Act  June  29,  18S8,  c.  496,  ante,  §§ 
9933-9935,  9937. 

Provisions  for  the  appointment  of  supervisor  of  harbor  were  contained  in  Act 
June  29,  1888,  c.  496,  §  5,  ante,  §  9938. 

§  9942.  (Act  May  19,  1896,  c.  208,  §  1.)  Deposit  of  refuse,  etc., 
in  Potomac  River  prohibited. 
It  shall  be  unlawful  for  any  owner  or  occupant  of  any  wharf  or 
dock,  any  master  or  captain  of  any  vessel,  or  any  person  Or  persons 
to  cast,  throw,  drop,  or  deposit  any  ballast,  dirt,  oyster  shells,  or  ashes 
in  the  water  in  any  part  of  the  Potomac  River  or  its  tributaries  in 
the  District  of  Columbia,  or  on  the  shores  of  said  river  below  high- 
water  mark,  unless  for  the  purpose  of  making  a  wharf,  after  permis- 
sion has  been  obtained  from  the  Commissioners  of  the  District  of 
Columbia  for  that  purpose,  which  wharf  shall  be  sufficiently  inclosed' 
and  secured  so  as  to  prevent  injury  to  navigation.    (29  Stat.  126.) 

This  section  and  the  three  sections  next  following  were  an  act  entitled  "An 
act  to  establish  certain  harbor  regulations  for  the  District  of  Columbia." 

The  anchorage  of  vessels  in  the  Potomac  River  was  regulated  by  Act  March 
2, 1895,  c.  172,  post,  §§  9952,  9953,  chapter  "Anchorage  Regulations." 

Provisions  for  the  determination  of  harbor  lines  were  made  by  Act  March 
3,  1899,  c.  458,  f  3,  ante,  |  3366,  and  by  Act  July  25,  1912,  c.  253,  §  1,  ante. 
$  9913. 
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§  9943.  (Act  May  19,  1896,  c.  208,  §  2.)  Deposit  of  offal  prohib- 
ited. 
It  shall  be  unlawful  for  any  owner  or  occupant  of  any  wharf  or 
dock,  any  captain  or  master  of  any  vessel,  or  any  other  person  or 
persons  to  cast,  throw,  deposit,  or  drop  in  any  dock  or  in  the  waters 
of  the  Potomac  River  or  its  tributaries  in  the  District  of  Columbia 
any  dead  fish,  fish  offal,  dead  animals  of  any  kind,  condemned  oysters 
in  the  shell,  watermelons,  cantaloupes,  vegetables,  fruits,  shavings, 
hay,  straw,  ice,  snow,  filth,  or  trash  of  any  kind  whatsoever.  (29  Stat. 
126.) 

§  9944.  (Act  May  19,  1896,  c.  208,  §  3.)  Violation  of  act;  penalty. 
Any  person  or  persons  violating  any  of  the  provisions  of  this  Act 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
in  the  police  court  of  the  District  of  Columbia  shall  be  punished  by 
a  fine  not  exceeding  one  hundred  dollars  or  by  imprisonment  not  ex- 
ceeding six  months,  or  by  both  such  punishments,  in  the  discretion 
of  the  court.    (29  Stat.  126.) 

§  9945.  (Act  May  19,  1896,  c  208,  §  4.)     Improvements  by  Gov- 
ernment unaffected. 
Nothing  in  this  Act  contained  shall  be  construed  to  interfere  with 
the  work  of  improvement  in  or  along  the  said  river  and  harbor,  un- 
der the  supervision  of  the  United  States  Government.    (29  Stat.  126.) 

Notes  of  Decisions 

Property  of  the  United  States.— The  the  water  front  of  the  Potomac  River 

United  States  is  the  owner  of  the  sub-  just    below    Alexandria,    Va.,    if   filled 

merged  land  and  the  bed  of  navigable  with  material  dredged  from  the  river, 

part  of  the  Potomac  river  within  the  will  remain  the  property  of  the  United 

original  limits  of  the  District  of  Co-  States   up   to   the   present  high-water 

lumbia.    And  the  submerged  area  along  mark.    (1010)  28  Op.  Atty.  Gen.  366. 

§  9946.  (Act  June  23,  1910,  c.  359.)  Throwing,  discharging,  etc., 
refuse  matter  into  Lake  Michigan,  at  certain  places,  unlawful; 
exceptions;  violation  of  provisions  a  misdemeanor;  punish- 
ment. 
It  shall  not  be  lawful  to  throw,  discharge,  dump,  or  deposit,  or 
cause,  suffer,  or  procure,  to  be  thrown,  discharged,  dumped,  or  de- 
posited, any  refuse  matter  of  any  kind  or  description  whatever  other 
than  that  flowing  from-  streets  and  sewers  and  passing  therefrom 
in  a  liquid  state  into  Lake  Michigan,  at  any  point  opposite  or  in  front 
of  the  county  of  Cook,  in  the  State  of  Illinois,  or  the  county  of  Lake 
in  the  State  of  Indiana,  within  eight  miles  from  the  shore  of  said 
lake,  unless  said  material  shall  be  placed  inside  of  a  breakwater  so 
arranged  as  not  to  permit  the  escape  of  such  refuse  material  into 
the  body  of  the  lake  and  cause  contamination  thereof ;  and  no  officer 
of  the  Government  shall  dump  or  cause  or  authorize  to  be  dumped 
any  material  contrary  to  the  provisions  of  this  Act:  Provided,  how- 
ever, That  the  provisions  of  this  Act  shall  not  apply  to  work  in  con- 
nection with  the  construction,  repair,  and  protection  of  breakwaters 
and  other  structures  built  in  aid  of  navigation,  or  for  the  purpose  of 
obtaining  water  supply.  Any  person  violating  any  provision  of  this 
Act  shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall 
be  fined  for  each  offense  not  exceeding  one  thousand  dollars.  (36 
Stat.  593.) 

This  was  an  act  entitled  "An  act  to  prevent  the  dumping  of  refuse  material 
in  Lake  Michigan  at  or  near  Chicago." 
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CHAPTER  D 
Anchorage  Regulations 

This  chapter  includes  provisions  for  the  establishment  and  use  of  anchorage 
grounds  for  vessels  in  ports  and  rivers. 

8cc.  Sec. 

9947.  Establishing    and    regulating  an-      9954.  Regulations    of    movements    and 

chorage  grounds  in  the  port  of  anchorage    of    vessels,    etc,    in 

New  York  authorized.  Saint  Marys  River,  authorized ; 

9948.  Violation  of  rules;   penalty.  detail  of  revenue  cutters. 

9949.  Extension  of  act  authorizing  an-  9955.  Duties  and  powers  of  officers  of 

chorage  regulations  for  the  port*  Revenue-Cutter  Service, 

of  New  York.  9956.  Violation  of  rules ;   penalty. 

9950.  Establishing   and    regulating    an-      9957.  Establishing   and   regulating   an- 

chorage grounds  in  the  port  of  chorage   grounds    in    Kennebec 

Chicago  authorized.  River  authorized. 

9951.  Violation  of  rules;   penalty.  9958.  Violation  of  rules;    penalty.. 

9952.  Anchorage   regulations    in    Poto-  9959.  Regulations  of  Pearl  Harbor  Ter- 

mac   River;    occupancy  of   ca-  ritory  of  Hawaii, 

nals;     removal  of  sunken   ves-  9959a.  Establishment      of      anchorage 

sels;     movement  of   vessels    at  grounds    in    harbors,    rivers, 

wharves.  bays,  and  other  navigable  wa- 

9953.  Performance  of  duties  of  harbor  ters;      regulations,     and     en- 

master  by  pilot  of  police  boat;  forcement  thereof;  penalty  for 

violation  of  instructions;    pen-  violations   of  regulations,  and 

alty.  seizure    of    and    proceedings 

against  vessel  therefor. 

§  9947.  (Act  May  16,  1888,  c.  257,  §  1.)     Establishing  and  regulat- 
ing anchorage  grounds  in  the  port  of  New  York  authorized. 

The  [Secretary  of  the  Treasury]  is  authorized,  empowered,  and  di- 
rected to  define  and  establish  an  anchorage  ground  for  vessels  in  the 
bay  and  harbor  of  New  York,  and  in  the  Hudson  and  East  Rivers, 
to  adopt  suitable  rules  and  regulations  in  relation  thereto,  and  to  take 
all  necessary  measures  for  the  proper  enforcement  of  such  rules  and 
regulations.     (25  Stat.  151.) 

This  section  and  the  section  next  following  were  part  of  an  act  entitled  "An 
act  to  regulate  the  anchorage  of  vessels  in  the  port  of  New  York." 

Section  3  of  the  act  provided  that  the  act  should  take  effect  immediately. 

The  words  "Secretary  of  the  Treasury,"  inclosed  in  brackets  in  this  section 
and  section  2  of  the  act,  were  superseded  by  the  creation  of  the  Department 
of  Commerce,  with  a  Secretary  of  Commerce  as  the  head  thereof,  and  the  trans- 
fer of  the  duties  and  powers  imposed  by  this  section  on  the  Secretary  of  the 
Treasury  to  the  Secretary  of  Commerce,  by  Act  Feb.  14,  1903,  c.  552,  §•§  4,  10, 
ante,  §§  857,  859. 

The  provisions  of  this  act  were  extended  to  the  waters  of  Kill  von  Kull, 
Newark  Bay,  Arthur  Kill,  and  Raritan  Bay,  by  Act  March  3,  1899,  c.  424,  §  1, 
post,  |  9949. 

The  depositing  of  refuse  and  other  matter  in  the  harbor  of  New  York  was 
punishable  by  Act  June  29,  1888,  c.  496,  ante,  §§  9933-9935,  9937,  9938,  and 
fishing  or  dredging  for  shell  fish  in  the  New  York  Harbor  channels  was  made 
punishable  by  Act  Aug.  18,  1894,  c.  299,  \  2,  ante,  §  9941. 

Subsequent  provisions  for  establishment  of  anchorage  grounds  and  for  the 
adoption  and  enforcement  of  regulations  thereof,  were  made  by  Act  March  4, 
1915,  c.  142,  |  7,  post,  §  9959a. 

Navigation  rules  for  the  Red  River  of  the  North  and  rivers  emptying  into 
the  Gulf  of  Mexico  and  their  tributaries  are  set  forth,  ante,  §§  7942-7974; 
for  the  Great  Lakes  and  their  connecting  and  tributary  waters  as  far  east  as 
Montreal,  ante,  §|  7910-7941;  and  for  all  other  harbors,  rivers  and  inland  wa- 
ters of  the  United  States,  ante,  §§  7872-7909. 

Notes  of  Decisions 

Application  and  construction  in  gen-  nel  for  the  purpose  of  discharging  her 

oral.— While  permission  by  the  super-  cargo  relieved  the  derrick  of  fault  as 

intendent  of  anchorages  in  New  York  obstructing  navigation,  it  did  not  give 

Harbor  for  a  derrick  to  lie  alongside  a  her  all  the  privileges  of  a  vessel  at  an- 

steamer  stranded  in  a  frequented  chan-  chor   in   anchorage  grounds;    but   she 
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took  the  risk  of  injury  by  collision  with 
vessels  navigating  with  care  and  skill. 
Merritt  &  Chapman  Derrick  &  Wreck- 
ing Co.  v.  Cornell  Steamboat  Co. 
(1911)  185  Fed.  261,  107  C.  C.  A.  36T, 
affirming  decree  (D.  C.  1009)  174  Fed. 
716,  and  writ  of  certiorari  denied  (1911) 
31  Snp.  Ot  720,  220  U.  S.  617,  55  L. 
Ed.  611. 

The  Anchoring  of  a  derrick  in  the 
East  river,  for  the  purpose  of  raising 
a  sunken  vessel,  is  not  unlawful,  even 
though  it  constitutes  a  very  considera- 
ble obstruction  to  navigation,  but  in 
such  position  the  derrick  is  not  entitled 
to  all  the  immunities,  in  respect  to  dan- 
gers of  collision,  of  vessels  anchored  on 
anchorage  grounds.  The  Chauncey  M. 
Depew  (D.  C.  1894)  59  Fed.  791. 

While  an  exclusive  use  of  anchor- 
age grounds  is  not  allowed  to  anchor- 
ing vessels  so  as  to  exclude  other  ves- 
sels necessarily  going  over  the  grounds 
as  from  wharves  which  would  not  oth- 
erwise be  available,  nevertheless  it  is 
not  intended  that  such  waters  may  be 
used  with  the  same  freedom  as  unre- 
stricted waters,  but  that  vessels  shall 
keep  clear  of  the  grounds  so  as  not  to 
collide  with  vessels  properly  anchored 
there,  nor  embarrass  those  properly 
using  the  waters  for  purposes  of  nav- 
igation in  connection  with  anchoring. 
Both  of  these  classes  of  vessels  have  a 
prior  right  to  the  use  of  such  waters 
over  those  not  necessarily  there.  The 
Merrill  C.  Hart  (D.  C.  1908)  162  Fed. 
871,  decree  affirmed  (1911)  188  Fed. 
49,  110  C.  C.  A.  187. 


Vessels  passing  quarantine  anchorage 
in  New  York  Harbor  are  required  to 
exercise  the  same  high  degree  of  care 
as  though  passing  down  a  narrow  chan- 
nel in  front  of  slips  from  which  other 
vessels  are  likely  to  emerge.  The  At- 
kins Hughes  (D.  C.  1912)  199  Fed. 
938. 

See  La  Bourgogne  (1898)  86  Fed. 
475,  30  C.  C.  A.  203;  The  James  D. 
Leary  v.  The  Evelyn  (1902)  113  Fed. 
1019,  51  C.  C.  A.  620  (affirming  decree 
The  James  D.  Leary  [D.  C.  1900]  110 
Fed.  685),  affirmed  (1902)  113  Fed. 
1019,  51  C.  C.  A.  620;   The  Newburgh 

(1904)  130  Fed.  321,  64  C.  C.  A.  567 
(reversing  decree  [D.  C.  1903]  124  Fed. 
964);     Lind    v.    Pennsylvania    R.    Co. 

(1905)  139  Fed.  233,  71  C.  C.  A.  359; 
Baxter  v.  International  Contracting  Co. 
(D.  C.  1894)  65  Fed.  250;  The  A.  P., 
Skidmore  (D.  C.  1901)  108  Fed.  972; 
The  El  Cid  (D.  C.  1903)  124  Fed.  1009; 
The  Idlewild  (D.  C.  1904)  129  Fed. 
846;  Foley  v.  McKeever  (1900)  67  N. 
Y.   Supp.  559,  56  App.  Div.  517. 

Establishment  of  areas  of  forbidden 
anchorage.— There  is  no  general  au- 
thority under  existing  law  conferred  on 
any  executive  department  to  establish 
areas  of  'forbidden  anchorage"  in  the 
harbors  of  the  United  States.  (1907) 
26  Op.  Atty.  Gen.  258. 

Authority  of  department  of  com- 
merce.—Matters  arising  under  this  sec- 
tion have  been  transferred  by  ante,  §§ 
857,  859,  to  the  department  of  com- 
merce.    (1903)   25  Op.  Atty.  Gen.  37. 


§  9948.  (Act  May  16,  1888,  c.  257,  §  2.)  Violation  of  rules;  pen- 
alty. 
In  the  event  of  the  violation  of  any  such  rules  or  regulations  by 
the  owner,  master,  or  person  in  charge  of  any  vessel,  such  owner, 
master,  or  person  in  charge  of  such  vessel  shall  be  liable  to  a  pen- 
alty of  one  hundred  dollars,  and  the  said  vessel  may  be  holden  for 
the  payment  of  such  penalty,  and  may  be  seized  and  proceeded  against 
summarily  by  libel  for  the  recovery  of  the  same  in  any  United  States 
district  court  for  the  district  within  which  such  vessel  may  be,  and 
in  the  name  of  the  officer  designated  by  the  [Secretary  of  the  Treas- 
ury].   (25  Stat.  151.) 

See  notes  to  preceding  section. 

Notes  of  Deoisions 

Authority  of  department  of  com- 
merce.—Matters  arising  under  this  sec- 
tion have  been  transferred  by  ante,  H 
857,  859,  to  the  department  of  com- 
merce.    (1903)  25  Op.  Atty.  Gen.  37. 

Penalty,  liability  for-— Under  author- 
ity given  by  the  treasury  department 
to  a  wrecking  company  to  go  at  once  to 
the  assistance  of  wrecks,  but  requiring 
them  to  apply,  immediately  after  they 
begin  work,  for  the  proper  permit,  two 
wrecking  derricks  which  went  to  the 
assistance  of  a  steamer  sunk  in  the 
middle  of  the  Harlem  river,  and  made 
fast  to  her,  being  drifted  with  her  with 
the   tide   until  the   following  morning, 

(12238) 


when  they  towed  her  out  of  the  channel, 
cannot  be  subjected  to  the  penalty  im- 
posed by  this  section  for  anchoring  out- 
side of  anchorage  ground,  it  appearing 
that  they  applied  for  the  required  per- 
mit on  the  same  day  they  went  to  the 
wreck,  and  that  it  was  issued  within* 
24  hours,  even  if  the  statute  be  con- 
strued as  applying  to  anchoring  for  the 
purpose  of  wrecking  operations.  The 
Monarch  (D.  C.  1898)  89  Fed.  875.  See 
The  Russia  (D.  C.  1869)  Fed.  Oas.  No. 
12,168,  holding  that  a  general  regula- 
tion of  the  harbor  masters  forbidding 
vessels  to  anchor  in  a  certain  spot  will 
be  held  to  have  been  waived  where  no 
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notice  was  given  to  remove.    See,  also,  lished  anchorage*  lknits  in  a  harbor  has 

The  Chauncey  M.  Depew  (D.  C.  1894)  the  burden  of  proving}  4hat  her  position 

59  Fed.  791,  for  a  case  in  which  the  could  not  have  contributed  to  a  nearby 

court  expressed  doubt  as  whether  the  collision   between   oCHer  •  /easels.     The 

anchoring  of  a  derrick  to  raise  a  wreck  Vera  (D.  C.  1912,  1914):  224  Fed.  998, 

is  within  this  statute.  judgment  affirmed  (1915)  226  Fed.  369, 

A  vessel  anchored  outside  the  estab-  141  G.  C.  A.  199. 

§  9949.  (Act  March  3,  1899,  c.  424,  §  1.)     Extension  of  act  author*/ : 
izing  anchorage  regulations  for  the  port  of  New  York. 
The  Act  of  May  sixteenth,  eighteen  hundred  and  eighty-eight,  re- 
lating to  anchorage  of  vessels  in  the  port  of  New  York,  is  hereby  ex- 
tended to  include  the  waters  of  Kill  von  Kull,  Newark  Bay,  Arthur 
Kill,  and  Raritan  Bay.    (30  Stat.  1081.) 

This  was  a  provision  following  an  appropriation  for  salaries  and  expenses 
of  the  officers  and  employes  of  the  Revenue-Cutter  Service  in  the  sundry  civil 
appropriation  act  for  the  fiscal  year  1900,  cited  above. 

Act  May  16,  1888,  c.  257,  mentioned  in  this  provision,  is  set  forth  ante,  §§ 

§  9950.  (Act  Feb.  6,  1893,  c.  64,  §  1.)  Establishing  and  regulat- 
ing anchorage  grounds  in  the  port  of  Chicago  authorized. 
That  the  .[Secretary  of  the  Treasury]  be  authorized  and  directed 
to  define  and  establish  anchorage  grounds  for  vessels  in  the  harbors 
of  Chicago,  and  waters  of  Lake  Michigan  adjacent  thereto,  to  adopt 
suitable  rules  and  regulations  in  relation  to  the  same,  and  also  to  adopt 
suitable  rules  and  regulations  governing  the  use  of  marked  inshore 
channels  in  Lake  Michigan  in  front  of  the  city  of  Chicago,  and  to  take 
all  necessary  measures  for  the  proper  enforcement  of  such  rules  and 
regulations.    (27  Stat.  431.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act  re- 
lating to  the  anchorage  and  movement  of  vessels  in  the  Port  of  Chicago." 

The  words  "Secretary  of  the  Treasury,"  inclosed  in  brackets  in  this  section 
and  the  section  next  following,  were  superseded  by  the  creation  of  the  Depart- 
ment of  Commerce,  with  a  Secretary  of  Commerce  as  the  head  thereof,  and  the 
transfer  of  the  duties  and  powers  imposed  by  this  section  on  the  Secretary 
of  the  Treasury  to  the  Secretary  of  Commerce,  by  Act  Feb.  14,  1903,  c.  552,  §§ 
4,  10,  ante,  §i  857,  859. 

Subsequent  provisions  for  the  establishment  of  anchorage  grounds  and  for 
the  adoption  and  enforcement  of  regulations  thereof  were  made  by  Act  March 
4,  1915,  c  142,  §  7,  post,  f  9959a. 

Notes  of  Decisions - 

Authority    of    department    of    com-      857,  859,  to  the  department  of  com- 
■ereew— Matters  arising  under  this  sec-      merce.     (1903)  25  Op.  Atty.  Gen.  37. 
tion  have  been  transferred  by  ante, 


§  9951.  (Act  Feb.  6,  1893,  c.  64,  §  2.)  Violation  of  rules;  penalty. 
In  the  event  of  the  violation  of  any  such  rules  or  regulations  by 
the  owner,  master,  or  person  in  charge  of  any  vessel,  such  owner, 
master,  or  person  in  charge  of  such  vessel  shall  be  liable  to  a  pen- 
alty of  one  hundred  dollars,  and  the  said  vessel  may  be  holden  for 
the  payment  of  such  penalty,  and  may  be  seized  and  proceeded  against 
summarily  by  libel  for  the  recovery  of  the  same  in  any  United  States 
district  court  for  the  district  within  which  such  vessel  may  be,  and 
in  the  name  of  the  officer  designated  by  the  [Secretary  of  the  Treas- 
ury].   (27  Stat.  431.) 

See  notes  to  section  1  of  this  act,  ante,  f  9950. 

Notes  of  Decisions 

Authority    of    department    of    com-      857,  859,  to  the  department  of  com- 
merce.—Matters  arising  under  this  sec-      merce.     (1903)  25  Op.  Atty.  Gen.  37. 
tion  have  been  transferred  by  ante, 


§  9952.  (Act  March  2,  1895,  c.  172,  §  1.)     Anchorage  regulations 
in  Potomac  River;   occupancy  of  canals;    removal  of  sunken 
vessels;  movement  of  vessels  at  wharves. 
Every  vessel  coming  to  anchor  in  the  Potomac  River  between  the 
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junction  of  the  Washington  and  Georgetown  channels  of  said  river 
and  the  extension  \>f  the  south  line  of  P  street  southwest,  in  the 
city  of  "\y4§h^ogton>  shall  anchor  as  near  the  flats  in  said  river 
as  possible";  So'  that  the  channel  of  said  river  will  not  be  obstructed ; 
and  ft  sudh  vessel  is  to  remain  over  twelve  hours  it  shall  be  moored 
witty  jSoth  anchors,  so  as  to  give  room  for  passing  vessels  and  so 
-"/;.&$.  not  to  swing  and  obstruct  said  channel.  No  vessel  shall  be  per- 
:  rnitted  to  anchor  in  the  Washington  channel  of  the  Potomac  River 
between  the  extended  lines  of  P  or  K  streets  south.  Vessels  com- 
ing to  anchor  above  the  line  of  K  street  south,  aforesaid,  shall 
come  to  anchor  as  near  the  flats  as  possible  and  so  that  the  chan- 
nel will  not  be  obstructed;  and  all  vessels  coming  to  anchor  shall 
be  so  moored  by  the  use  of  both  anchors  as  to  prevent  obstruction 
of  the  channel  within  four  hundred  feet  of  the  nearest  wharf,  the 
said  anchorage  to  continue  only  twenty-four  hours,  unless  otherwise 
ordered  or  directed  by  the  harbor  master.  No  vessel  shall  be  per- 
mitted to  lie  in  Seventeenth  Street  Canal,  New  Jersey  Avenue  Canal, 
or  James  Creek  Canal,  or  at  the  entrance  thereof,  so  as  to  obstruct 
the  passage  of  any  vessel  going  into  or  out  of  the  same  or  moving 
from  one  place  to  another  therein,  unless  such  obstructing  vessel  is 
actually  engaged  in  loading  or  unloading,  and  shall  then,  if  deemed 
expedient  by  the  harbor  master,  be  removed  to  such  place  as  shall 
be  necessary  to  give  room  to  passing  vessels.  Any  captain  or  owner 
of,  or  anyone  in  charge  of,  any  barge,  sand  scow,  or  any  vessel  that 
may  sink  in  said  canals,  shall  raise  and  remove  the  same  in  five  days. 
Any  vessels  at  the  end  of  wharves  or  in  docks  shall,  when  required 
by  the  harbor  master,  haul  either  way  to  accommodate  vessels  going 
in  or  coming  out  from  such  wharves  or  docks.  They  shall  not  oc- 
cupy regular  steamers'  or  sailing  packets'  berths  without  permission 
from  the  recognized  occupants  of  such  wharves  and  docks.  And  they 
are  required  to  rig  in  all  fore-and-aft  spars,  have  boats  hoisted  up 
under  the  bow,  and  davits  turned  up,  as  the  harbor  master  may  di- 
rect. Vessels  when  not  engaged  in  loading  or  discharging  cargo 
shall  give  place  to  such  vessels  as  are  ready  to  receive  or  deliver 
freights.  And  if  the  captain  or  person  in  charge  of  any  vessel  refuse 
to  move  said  vessel  when  notified  by  the  occupant  of  the  wharf  at 
which  she  is  lying,  the  harbor  master  shall  order  him  to  haul  to  some 
other  berth,  or  into  the  stream.    (28  Stat.  740.) 

This  section  and  the  section  next  following  were  part  of  an  act  entitled  "An 

Act  to  establish  harbor  regulations  for  the  District  of  Columbia." 
Section  3  of  the  act  repealed  all  acts  or  parts  of  acts  inconsistent  therewith. 
Provisions  authorizing  the  determination  of  harbor  lines  of  the  District  of 

Columbia  were  made  by  Act  March  3,  1899,  c.  458,  {  3,  ante,  f  3366,  and  by 

Act  July  25,  1912,  c.  253,  §  1,  ante,  §  9913. 
Subsequent  provisions  for  establishment  of  anchorage  grounds  and  for  the 

adoption  and  enforcement  of  regulations  thereof  were  made  by  Act  March  4r 

1915,  c.  142,  §  7,  post,  §  9959a. 

§  9953.  (Act  March  2,  1895,  c.  172,  §  2.)     Performance  of  duties 
of  harbor  master  by  pilot  of  police  boat;   violation  of  instruc- 
tions; penalty. 
The  powers  and  authority  herein  conferred  upon  the  harbor  mas- 
ter may,  in  his  absence  or  temporary  disability,  be  exercised  by  the 
pilot  of  the  harbor  police  boat.     Any  person  refusing  to  obey  the 
instructions  of  the  harbor  master,  or,  in  case  of  his  absence  or  tem- 
porary disability,  the  said  pilot  of  the  harbor  police  boat,   or  any 
person  failing  to  comply  with  any  of  the  provisions  of  this  Act, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
in  the  police  court  of  the  District  of  Columbia  shall  be  punished  by  a 
fine  not  exceeding  one  hundred  dollars,  or  by  imprisonment  not  ex- 
ceeding six  months,  or  by  both  such  punishments,  in  the  discretion 
of  the  court.    (28  Stat.  740.) 
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§  9954.  (Act  March  6,  1896,  c.  49,  §  1,  as  amended,  Act  April  26, 
1906,  c.  1874,  §  1.)  Regulations  of  movements  and  anchorage 
of  vessels,  etc.,  in  Saint  Marys  River,  authorized;  detail  of 
revenue  cutters. 

That  the  Secretary  of  Commerce  [and  Labor]  be,  and  he  hereby  is, 
authorized  and  directed  to  adopt  and  prescribe  suitable  rules  and  regu- 
lations governing  the  movements  and  anchorage  of  vessels  and  rafts 
in  Saint  Marys  River  from  Point  Iroquois,  on  Lake  Superior,  to  Point 
Detour,  on  Lake  Huron,  and  for  the  purpose  of  enforcing  the  observ- 
ance of  such  regulations  the  Secretary  of  the  Treasury  is  hereby  au- 
thorized to  detail  one  or  more  revenue  cutters  for  duty  upon  the 
request  of  the  Secretary  of  Commerce  [and  Labor]  on  said  river. 
(29  Stat  54.    34  Stat.  136.) 

This  section  and  the  two  sections  next  following  were  an  act  entitled  "An 
Act  relating  to  the  anchorage  and  movements  of  vessels  in  Saint  Marys  River." 

This  section,  as  originally  enacted,  was  as  follows: 

"That  the  Secretary  of  the  Treasury  be,  and  he  hereby  is,  authorized  and 
directed  to  adopt  and  prescribe  suitable  rules  and  regulations  governing  the 
movements  and  anchorage  of  vessels  and  rafts  in  Saint  Marys  River,  from 
Point  Iroquois,  on  Lake  Superior,  to  Point  Detour,  on  Lake  Huron,  and  for 
the  purpose  of  enforcing  the  observance  of  such  regulations  the  said  Secretary 
is  hereby  authorized  to  detail  one  or  more  revenue  cutters  for  duty  on  said 
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river 

It  was  amended  by  Act  April  26,  1906,  c.  1874,  |  1,  cited  above,  to  read  as 
set  forth  here. 

The  words  "and  Labor,"  inclosed  in  brackets  in  this  section,  were  super- 
seded by  the  creation  of  the  Department  of  Labor  and  the  change  of  the  des- 
ignations of  the  Department  of  Commerce  and  Labor,  and  of  the  Secretary 
thereof,  to  the  Department  of  Commerce  and  the  Secretary  of  Commerce,  by 
Act  March  4,  1913,  c.  141,  §  1,  ante,  |  932. 

Subsequent  provisions  for  the  establishment  of  anchorage  grounds  and  for 
the  adoption  and  enforcement  of  regulations  thereof  were  made  by  Act  March 
4,  1915,  c.  142,  |  7,  post,  |  9959a. 

Notes  of  Decisions 


Operation  of  statute  in  general.— This 

section  does  not  take  all  the  waters  on 
the  American  side  of  the  boundary  line 
out  of  the  provisions  of  the  treaty  by 
which  it  was  found  to  be  a  part  of  Lake 
Huron,  nor  change  the  character  of 
the  water  from  a  lake  into  a  river,  the 
term  "St  Mary's  river,"  being  used  for 
convenience  in  designating  the  waters 
between  the  two  points  mentioned  for 
the  purposes  of  navigation.  Ainsworth 
t.  Munoskong  Hunting  &  Fishing  Club 
(1909)  123  N.  W.  802,  159  Mich.  61,  16 
Detroit  Leg.  N.  768. 

Aothority  of  department  of  com- 
■erce. — Matters  arising  under  this  sec- 
tion and  sections  9955,  9956,  post,  have 
been  transferred  by  ante,  §§  857,  859, 
to  the  department  of  commerce.  (1903) 
25  Op.  Atty.  Gen.  37. 

Rules  governing  navigation.— Under 
the  rules  supplementary  to  the  statu- 
tory rales,  and  which  govern  the  right 
of  an  overtaking  vessel  to  pass  anoth- 
er, such  vessel  is  not  absolutely  pro- 
hibited from  passing  because  the  ves- 
sel ahead  fails  to  assent  to  her  signal, 
but  she  may  persist  In  passing  provided 
the  place  is  one  where  such  passing  is 
permitted,  and  she  can  safely  pass  with- 
out exceeding  the  lawful  speed,  but  not 
otherwise.  The  North  Star  (1907)  151 
IPed  168,  80  C.  C.  A.  536.     See  The 
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North  Star  (D.  C.  1901)  108  Fed.  436, 
holding  that,  under  special  rule  5,  which 
requires  an  overtaking  steamer  desiring 
to  pass,  at  any  place  where  that  is 
permitted,  to  signal,  and  the  forward 
vessel  to  answer  such  signal,  either  as- 
senting or  dissenting,  such  agreement 
by  signals  is  essential  to  authorize  the 
overtaking  vessel  to  attempt  passing, 
and  she  is  not  justified  in  taking  the 
failure  of  the  forward  vessel  to  answer 
her  signal  as  an  assent  to  the  passing, 
and  in  acting  upon  it  as  such.  The  spe- 
cial rules  governing  navigation  in  St. 
Mary's  river,  approved  by  this  section 
and  post,  §§  9955,  9956,  take  precedence 
of  all  general  rules,  where  they  apply, 
while,  as  to  matters  not  covered  by 
them,  the  general  rules  for  navigation 
on  the  Great  Lakes,  embodied  in  the 
White  Law  of  February  8,  1895  (ante. 
|  7910,  et  seq.),  and  those  promulgated 
pursuant  to  its  provisions,  govern. 
These  statutory  rules  are  mandatory, 
and  evidence  of  prior  usages  and  cus- 
toms cannot  justify  their  violation,  but 
a  vessel  which  disregards  them  must 
show,  in  case  of  collision,  that  their 
violation  not  only  did  not,  but  could 
not,  contribute  to  the  disaster. 

Cited    without    definite    application; 

The  North  Star  (1907)  151  Fed.  16S. 
80  C.  O.  A.  536. 

(12241) 


§  9955  RIVERS,  HARBORS,  AND  CANALS  (Tit  63 

§  9955.  (Act  March  6,  1896,  c.  49,  §  2.)  Duties  and  powers  of  of- 
ficers of  Revenue-Cutter  Service. 
All  officers  of  the  Revenue-Cutter  Service  who  are  directed  to  en- 
force the  regulations  prescribed  by  the  above  rules  are  hereby  em- 
powered and  directed,  in  case  of  necessity,  or  when  a  proper  notice 
has  been  disregarded,  to  use  the  force  at  their  command  to  remove 
from  channels  or  stop  any  vessel  found  violating  the  prescribed  rules. 
(29  Stat.  55.) 

See  notes  to  preceding  section. 

Subsequent  provisions  creating  the  Coast  Guard,  by  combining  therein  the 
existing  Life- Saving  Service  and  Revenue-Cutter  Service,  were  made  by  Act 
Jan.  28,  1915,  c.  20,  ante,  §  8459%a. 

Notes  of  Decisions 

Rules  governing  navigation  and  au- 
thority of  department  of  commerce.— 
See  notes  under  §  9954,  ante. 

§  9956.  (Act  March  6,  1896,  c.  49,  §  3,  as  amended,  Act  April  26, 
1906,  c,  1874,  §  2.)  Violation  of  rules;  penalty. 
In  the  event  of  the  violation  of  any  such  regulations  or  rules  of 
the  Secretary  of  Commerce  [and  Labor]  by  the  owners,  master, 
or  person  in  charge  of  such  vessel,  such  owners,  masters,  or  per- 
son in  charge  shall  be  liable  to  a  penalty  not  exceeding  two  hundred 
dollars:  Provided,  That  the  Secretary  of  Commerce  [and  Labor]  may 
remit  said  fine  on  such  terms  as  he  may  prescribe :  Provided  also,  That 
nothing  in  this  Act  shall  be  construed  to  amend  or  repeal  the  Act 
entitled  "An  Act  to  regulate  navigation  on  the  Great  Lakes  and  their 
connecting  and  tributary  waters  as  far  east  as  Montreal,"  approved 
February  eighth,  eighteen  hundred  and  ninety-five.  (29  Stat.  55.  34 
Stat.  136.) 

This  section,  as  originally  enacted,  was  as  follows: 

"In  the  event  of  the  violation  of  any  such  regulations  or  rules  of  the  Sec- 
retary of  the  Treasury  by  the  owners,  master,  or  person  in  charge  of  such 
vessel,  such  owners,  master,  or  person  in  charge  shall  be  liable  to  a  penalty 
of  two  hundred  dollars,  and  the  vessel,  its  tackle,  apparel,  furniture,  and 
cargo,  at  any  time  used  or  employed  in  violation  of  such  regulations,  shall  be 
forfeited  to  the  United  States:  Provided,  That  the  Secretary  of  the  Treasury 
may  remit  said  fine  or  release  said  vessel  on  such  terms  as  he  may  prescribe: 
Provided  also,  That  nothing  in  this  Act  shall  be  construed  to  amend  or  repeal 
the  Act  entitled  'An  Act  to  regulate  navigation  on  the  Great  Lakes  and  con- 
necting tributary  waters  as  far  east  as  Montreal.' " 

It  was  amended  by  Act  April  26,  1906,  c.  1874,  f  2,  cited  above,  to  read  as 
set  forth  here. 

The  words  "and  Labor/'  inclosed  in  brackets  in  this  section,  were  super- 
seded by  the  creation  of  the  Department  of  Labor  and  the  change  of  the  desig- 
nations of  the  Department  of  Commerce  and  Labor,  and  of  the  Secretary  there- 
of, to  the  Department  of  Commerce  and  the  Secretary  of  Commerce,  by  Act 
March  4,  1913,  c.  141,  §  1,  ante,  §  932. 

Act  Feb.  8,  1895,  c.  64,  mentioned  in  this  section,  establishing  rules  for  pre- 
venting .  collisions  on  the  Great  Lakes  and  their  connecting  and  tributary  wa- 
ters as  far  east  as  Montreal,  is  set  forth  ante,  §§  7910-7941. 

Notes  of  Decisions 

Rules  governing  navigation  and  au- 
thority of  department  of  commerce.— 
See  notes  under  §  9954,  ante. 

§  9957.  (Act  June  6,  1900,  c.  819,  §  1.)     Establishing  and  regulat- 
ing anchorage  grounds  in  Kennebec  River  authorized. 
The   [Secretary  of  the  Treasury]    is  authorized,  empowered,  and 
directed  to  define  and  establish  an  anchorage  ground  for  vessels  in 
Kennebec  River  at  or  near  Bath,  Maine,  to  adopt  suitable  rules  and 
regulations  in  relation  thereto,  and  to  take  all  necessary  measures  for 
the  proper  enforcement  of  such  rules  and  regulations.    (31  Stat.  682.) 
This  section  and  the  section  next  following  were  part  of  an  act  entitled  "An 
act  relating  to  the  anchorage  of  vessels  in  the  Kennebec  River  at  or  near 
Bath,  Maine." 
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Section  3  of  the  act  provided  that  the  act  should  take  effect  immediately. 

The  words  *' Secretary  of  the  Treasury,"  inclosed  in  brackets  in  this  section 
and  the  section  next  following,  were  superseded  by  the  creation  of  the  Depart- 
ment of  Commerce,  with  a  Secretary  of  Commerce  as  the  head  thereof,  and 
the  transfer  of  the  duties  and  powers  imposed  by  this  section  on  the  Secre- 
tary of  the  Treasury  to  the  Secretary  of  Commerce,  by  Act  Feb.  14,  1903,  c. 
552,  ff  4,  10,  ante,  §§  857,  859. 

Subsequent  provisions  for  the  establishment  of  anchorage  grounds  and  for 
the  adoption  and  enforcement  of  regulations  thereof  were  made  by  Act  March 
4, 1915,  c.  142,  t  7,  post,  §  9959a. 

Kotos  of  Decision* 

Authority  of  department  of  com-  857,  859,  to  the  department  of  com- 
■ereow— Matters  arising  under  this  sec-  merce.  (1903)  25  Op.  Atty.  Gen.  37. 
tion  have  been  transferred  by  ante,  |§ 

§  9958.  (Act  June  6,  1900,  c.  &19,  §  2.)  Violation  of  rules;  pen- 
alty. 
In  the  event  of  the  violation  of  any  such  rules  or  regulations 
by  the  owner,  master,  or  person  in  charge  of  any  vessel,  such 
owner,  master,  or  person  in  charge  of  such  vessel  shall  be  lia- 
ble to  a  penalty  of  one  hundred  dollars ;  and  the  said  vessel  may  be 
holden  for  the  payment  of  such  penalty,  and  may  be  seized  and  pro- 
ceeded against  summarily  by  libel  for  the  recovery  of  the  same 
in  any  United  States  district  court  for  the  district  within  which  said 
vessel  may  be,  and  in  the  name  of  the  officer  designated  by  the  [Sec- 
retary of  the  Treasury].    (31  Stat.  682.) 

See  notes  to  preceding  section. 

Notes  of  Decisions 

Authority    of    department    of    oom-      857,  869,  to  the  department  of  com- 
nerce.— Matters  arising  under  this  sec-      merce.     (1903)  25  Op.  Atty.  Gen.  37. 
tion  have  been  transferred  by  ante, 


§  9959.  (Act  Aug.  22,  1912,  c.  335,  §  1.)     Regulations  of  Pearl 
Harbor,  Territory  of  Hawaii. 

For  the  proper  control,  protection,  and  defense  of  the  naval  station, 
harbor,  and  entrance  channel  at  Pearl  Harbor,  Territory  of  Hawaii, 
the  Secretary  of  the  Navy  is  hereby  authorized,  empowered,  and 
directed  to  adopt  and  prescribe  suitable  rules  and  regulations  govern- 
ing the  navigation,  %movement,  and  anchorage  of  vessels  of  whatso- 
ever character  in  the  waters  of  Pearl  Harbor,  island  of  Oahu,  Ha- 
waiian Islands,  and  in  the  entrance  channel  to  said  harbor,  and  to  take 
all  necessary  measures  for  the  proper  enforcement  of  such  rules  and 
regulations.    (37  Stat.  341.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year 
1913,  cited  above. 

Subsequent  provisions  for  the  establishment  of  anchorage  grounds  and  for 
the  adoption  and  enforcement  of  regulations  thereof  were  made  by  Act  March 
4, 1915,  c.  142,  f  7,  post,  §  9959a. 

§  9959a.  (Act  March  4,  1915,  c  142,  §  7.)     Establishment  of  an- 
chorage grounds  in  harbors,  rivers,  bays,  and  other  navigable 
waters ;  regulations,  and  enforcement  thereof ;  penalty  for  vio- 
lations of  regulations,  and  seizure  of  and  proceedings  against 
vessel  therefor. 
The  Secretary  of  War  is  hereby  authorized,  empowered,  and  di- 
rected to  define  and  establish  anchorage  grounds  for  vessels  in  all 
harbors,  rivers,  bays,  and  other  navigable  waters  of  the  United 
States  whenever  it  is  manifest  to  the  said  Secretary  that  the  mari- 
time or  commercial  interests  of  the  United  States  require  such  an- 
chorage grounds  for  safe  navigation  and  the  establishment  of  such 
anchorage  grounds  shall  have  been  recommended  by  the  Chief  of 
Engineers,  and  to  adopt  suitable  rules  and  regulations  in  relation 
thereto;   and  such  rules  and  regulations  shall  be  enforced  by  the 
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Revenue-Cutter  Service  under  the  direction  of  the  Secretary  of  the 
Treasury :  Provided,  That  at  ports  or  places  where  there  is  no  rev- 
enue cutter  available  such  rules  and  regulations  may  be  enforced 
by  the  Chief  of  Engineers  under  the  direction  of  the  Secretary  of 
War.  In  the  event  of  the  violation  of  any  such  rules  and  regula- 
tions by  the  owner,  master,  or  person  in  charge  of  any  vessel,  such 
owner,  master,  or  person  in  charge  of  such  vessel  shall  be  liable  to 
a  penalty  of  $100;  and  the  said  vessel  may  be  holden  for  the  pay- 
ment of  such  penalty,  and  may  be  seized  and  proceeded  against 
summarily  by  libel  for  the  recovery  of  the  same  in  any  United 
States  district  court  for  the  district  within  which  such  vessel  may 
be  and  in  the  name  of  the  officer  designated  by  the  Secretary  of 
War.    (38  Stat.  1053.)    • 

This  was  a  section  of  the  rivers  and  harbors  appropriation  act  of  1915,  cited 
above. 

General  provisions  for  revenue-cutters  and  boats  were  made  by  the  Revised 
Statutes  and  subsequent  acts,  and  are  set  forth  ante,  Title  LV  A,  Chapter  2. 

Provisions  creating  the  Coast  Guard,  by  combining  therein  the  existing  Life- 
Saving  Service  and  the  Revenue-Cutter  Service,  were  made  by  Act  Jan.  28, 
1015,  c.  20,  ante,  §  8459%  a. 


CHAPTER  E 
Bridges  over  Navigable  Waters 

This  chapter  includes  provisions  regulating  the  construction,  maintenance, 
and  operation  of  bridges  over  navigable  waters,  principally  the  General  Bridge 
Act  of  March  23,  1906,  c.  1130,  with  previous  provisions  relating  to  the  sub- 
ject which  may  remain  in  force. 


Sec. 

9900.  Maquoketa  River. 

99G1.  Bridges  over  navigable  waters  not 
to  be  built  until  plans,  etc.,  ap- 
proved ;  plans  not  to  be  devi- 
ated from  unless  modification 
approved. 

9962.  Bridges  built  in  accordance  with 

act  to  be  lawful  structures  and 
post  routes;  privileges,  as  to 
use  thereof,  of  United  States, 
and  of  telegraph  and  telephone 
companies. 

9963.  Privileges   as   to  use  of  railroad 

bridges  by  other  railroad  compa- 
nies ;    comp6nsation  therefor. 

9964.  Obstructions     to     navigation     by 

bridges;  alterations  and  re- 
moval of  obstructions;  lights 
and  other  signals  ;  draws ;  tolls. 

9965.  Failure  to  comply  with  orders  un- 

der act,  and  violations  of  act, 
punishable ;  penalty ;  removal 
of  bridge,  etc.,  and  proceedings 
therefor. 

9966.  Limit  of  time  for  commencement 

and  for  completion  of  bridge. 

9967.  Word  "persons"  defined. 


Bee. 

9968.  Reservation  of  right  to  amend  or 

repeal  act,  without  liability  in- 
curred by  United  States  there- 
for. 

9969.  Obstruction     to     navigation     by 

bridges ;  construction  of  aids  to 
navigation  ;  failure  to  construct, 
etc. ;    liability. 

9970.  Obstruction      to     navigation     by 

bridges ;  notice  to  alter ;  penal- 
ty on  failure  to  alter ;  appeal  to 
Supreme  Court. 

9971.  Construction  of  bridges,  etc.,  over 

navigable  waters;  approval  of 
plans. 

9972.  Construction  of  bridges  over   Il- 

linois and  Mississippi  Canal ; 
approval  of  plans;  right  of 
way,  etc. 

9973.  Regulations  for  drawbridges  over 

navigable  waters;  violation  of 
rules;  penalty. 

9974.  Expenses    of   investigations,   etc., 

by  Engineer  Department;  funds 
from  which  to  be  paid. 

9975.  Deflection   of   currents   by   piers, 

etc. ;  complaints ;  investiga- 
tions;   liability. 


§  9960.  (R.  S.  §  5250.)     Maquoketa  River. 

The  assent  of  Congress  is  given  to  the  construction  of  bridges 
across  the  Maquoketa  River,  within  the  State  of  Iowa,  with  or  with- 
out draws,  as  may  be  provided  by  the  laws  of  that  State. 

Res.  July  13,  1868,  No.  55,  f  1,  15  Stat.  257. 

Authority  to  construct  bridges  over  a  part  of  the  Iowa  River  was  granted  by 
R.  S.  §  5248,  and  by  Act  Aug.  18,  1894,  c,  299,  f  1,  ante,  f§  9840,  9841. 
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General  provisions  regulating  the  construction  of  bridges  over  navigable  wa- 
ters were  made  by  the  Bridge  Act  of  March  23,  1906,  c.  1130,  post,  §§  9961- 
9968. 

§  9961.  (Act  March  23,  1906,  c.  1130,  §  1.)  Bridges  over  navigable 
waters  not  to  be  built  until  plans,  etc.,  approved;  plans  not  to 
be  deviated  from  unless  modification  approved. 

When,  hereafter,  authority  is  granted  by  Congress  to  any  per- 
sons to  construct  and  maintain  a  bridge  across  or  over  any  of  the 
navigable  waters  of  the  United  States,  such  bridge  shall  not  be 
built  or  commenced  until  the  plans  and  specifications  for  its  con- 
struction, together  with  such  drawings  of  the  proposed  construc- 
tion and  such  map  of  the  proposed  location  as  may  be  required  for 
a  full  understanding  of  the  subject,  have  been  submitted  to  the 
Secretary  of  War  and  Chief  of  Engineers  for  their  approval,  nor 
until  they  shall  have  approved  such  plans  and  specifications  and 
the  location  of  such  bridge  and  accessory  works;  and  when  the 
plans  for  any  bridge  to  be  constructed  under  the  provisions  of  this 
Act  have  been  approved  by  the  Chief  of  Engineers  and  by  the 
Secretary  of  War  it  shall  not  be  lawful  to  deviate  from  such  plans, 
either  before  or  after  completion  of  the  structure,  unless  the  modifica- 
tion of  such  plans  has  previously  been  submitted  to  and  received  the 
approval  of  the  Chief  of  Engineers  and  of  the  Secretary  of  War. 
(34  Stat.  84.)    . 

This  section  and  the  seven  sections  next  following  were  the  Bridge  Act  of 
March  23,  1906,  c.  1130,  entitled  "An  act  to  regulate  the  construction  of 
bridges  over  navigable  waters." 

Provisions  previous  to  this  act,  requiring  the  consent  of  Congress  and  the 
approval  of  plans,  etc.,  before  construction  of  bridges  over  navigable  waters, 
were  made  by  Act  March  3,  1899,  c.  425,  §  9,  post,  §  9971. 

Provisions  previous  to  this  act,  relating  to  bridges  as  obstructions  to  navi- 
gation, for  the  construction  of  aids  to  the  passage  of  draw-openings,  etc.,  and 
for  the  alteration  of  such  bridges  to  render  navigation  free,  etc.,  were  made 
by  Act  July  5,  1884,  c.  229,  §  8,  and  Act  March  3,  1899,  c.  425,  §  18,  post, 
9969,  9970. 

Notes  of  Decisions 


Power  of  congress.— See  §  9910,  ante, 
and  notes  thereunder,  and  §  9971,  post, 
and  notes  thereunder. 

Doty  and  authority  of  secretary  of 
war.— See  notes  under  §  9971,  post 

The  Secretary  of  War  would  not  be 
prohibited  from  approving  the  plan  and 
location  of  a  bridge  across  boundary 
waters  if  acts  of  authorization  were 
passed  by  the  legislatures  of  the  states 
interested-  (1899)  22  Op.  Atty.  Gen. 
332. 

Necessity  of  statutory  authority  for 
construction  of  bridges.— See  §  9971, 
post,  and  notes  thereunder. 

Construction  of  bridge  aot  In  general. 

—Bridge  Act  March  23.  1906  (this 
section  and  post,  i§  9962-9968),  re- 
lates only  to  bridges  the  construction 
of  which  was  authorized  since  its  en- 
actment. State  v.  White.  River  Valley 
Ry.  Co.  (1911)  129  N.  W.  1034,  27 
S.  D.  65.  And  has  no  application  to 
the  construction  of  bridges  across  nav- 
igable waters  which  lie  wholly  within 
the  limits  of  a  single  state.  In  re  City 
of  Seattle  (Wash.  1911)  119  Pac.  798. 

Under  f  9971,  post,  a  bridge  could  be 
built  across  navigable  parts  of  a  stream 
lying  wholly  within  a  single  state,  if  au- 
thorized by  the  state  or  a  subdivision 
thereof,  and  the  location  and  plans  of 


the  bridge  were  first  approved  by  the 
Chief  of  Engineers  and  Secretary  of 
War;  a  special  act  of  Congress  con- 
senting to  the  erection  of  the  bridge  not 
being  required  by  Hridge  Act  (this  sec- 
tion, and  §§  9962-9968,  post),  or  oth- 
erwise.   Id. 

Navigable  waters  of  the  United 
States.— See  chapter  A  of  this  title, 
ante,  and  notes  thereunder,  and  §  9910, 
ante,  and  notes  thereunder  and  §  9971, 
post,  and  notes  thereunder. 

"Bridge"  defined.— The  word  "bridge" 
in  Act  April  2,  1888,  c.  53,  25  Stat.  74, 
prescribing  regulations  to  govern  the 
building  of  bridges  across  a  river,  re- 
quiring any  bridge  thereafter  erected  to 
have  at  least  one  channel  span  of  stat- 
ed width  and  stated  height  above  the 
water,  and  providing  that  any  person  or 
corporation  having  lawful  authority 
"may  hereafter  erect  bridges  across 
said  river  for  railroad  or  other  uses 
upon  compliance  with  the  provisions 
and  requirements  of  this  act,"  but  not 
otherwise,  comprehended  not  only  the 
span  or  roadway,  but  also  the  abut- 
ments and  piers  upon  which  it  was 
supported,  and  the  replacing  of  the 
wooden  superstructure  of  a  bridge, 
which  had  become  unsafe  from  decay 
and  long  use,  by  a  new  superstructure 
of  iron,  did  not  constitute  the  erection 
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of  a  new  bridge.  U.  S.  v.  Cincinnati  Cited  without  definite  application, 
&  M.  V.  R.  Co.  (1904)  134  Fed.  353,  O'Keefe  v.  Staples  Coal  Co.  (D.  C. 
67  C.  C.  A.  335.  1910)  201  Fed.  131. 

§  9962.  (Act  March  23,  1906,  c.  1130,  §  2.)     Bridges  built  in  ac- 
cordance with  act  to  be  lawful  structures  and  post  routes; 
privileges,  as  to  use  thereof,  of  United  States,  and  of  telegraph 
and  telephone  companies. 
Any  bridge  built  in  accordance  with  the  provisions  of  this  Act 
shall  be  a  lawful  structure  and  shall  be  recognized  and  known 
as  a  post  route,  upon  which  no  higher  charge  shall  be  made  for  the 
transmission  over  the  same  of  the  mails,  the  troops,  and  the  munitions 
of  war  of  the  United  States  than  the  rate  per  mile  paid  for  the  trans- 
portation over  any  railroad,  street  railway,  or  public  highway  leading 
to  said  bridge ;  and  the  United  States  shall  have  the  right  to  construct, 
maintain,  and  repair,  without  any  charge  therefor,  telegraph  and  tele- 
phone lines  across  and  upon  said  bridge  and  its  approaches ;  and  equal 
privileges  in  the  use  of  said  bridge  and  its  approaches  shall  be  granted 
to  all  telegraph  and  telephone  companies.     (34  Stat.  85.) 

Notes  of  Decisions 


State  taxation  of  bridge  companies.— 

The  acts  of  congress  prescribing  the 
height,  width  of  span,  etc.,  of  bridges 
to  be  erected  over  the  Ohio,  and  de- 
claring that  they  shall  be  post  roads, 


do  not  affect  the  power  of  the  states 
to  tax  the  intangible  property  of  the 
bridge  companies.  Henderson  Bridge 
Co.  v.  Kentucky  (1897)  17  Sup.  Ct. 
532,  533,  166  U.  S.  150,  41  L.  Ed.  953. 


§  9963.  (Act  March  23,  1906,  c.  1130,  §  3.)     Privileges  as  to  use 
of  railroad  bridges  by  other  railroad  companies ;  compensation 
therefor. 
All  railroad  companies  desiring  the  use  of  any  railroad  bridge 
built  in  accordance  with  the  provisions  of  this  Act  shall  be  en- 
titled to  equal  rights  and  privileges  relative  to  the  passage  of  rail- 
way trains  or  cars  over  the  same  and  over  the  approaches  thereto 
upon  payment  of  a  reasonable  compensation  for  such  use ;  and  in  case 
of  any  disagreement  between  the  parties  in  regard  to  the  terms  of  such 
use  or  the  sums  to  be  paid  all  matters  at  issue  shall  be  determined  by 
the  Secretary  of  War  upon  hearing  the  allegations  and  proofs  sub- 
mitted to  him.     (34  Stat.  85.) 

Notes  of  Decisions 


Railroads  within  statute.— The  word 
"railroad"  in  its  broadest  sense 
includes  a  street  railroad,  while  in  its 
technical  sense  it  does  not  apply  to 
street  railroads.  The  meaning  of  the 
word  in  a  statute  depends  on  the  con- 
text and  legislative  intent  Massachu- 
setts Loan  &  Trust  Co.  v.  Hamilton 
(1898)  88  Fed.  588,  32  O.  C.  A.  46; 
(1905)  25  Op.  Atty.  Gen.  389. 

Determination  of  compensation.— The 

act  of  June,  1870,  which  refers  the 
question  of  the  conditions  upon  which 
railway  companies  shall  enjoy  the  use 
of  the  international  bridge  to  the  dis- 
trict court  of  the  United  States  for  de- 
cision after  hearing  the  proofs  and  al- 
legations of  the  parties,  implies  that 
the  decision  shall  proceed  upon  settled 
principles  of  law  and  equity,  and  not 
upon  arbitrary  discretion.  Canada 
Northern  Ry.  v.  International  Bridge 
Co.  (D.  C.  1880)  7  Fed.  653.  But  does 
not  confer  on  the  court  jurisdiction 
over  a  controversy  relating  solely  to 
the  compensation  which  is  due  the  cor- 
poration for  the  use  of  the  bridge,  nor 
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confer  authority  to  fix  the  amount  of 
such  charges  or  tolls.  And  it  will  not 
be  inferred  that  congress  intended  to 
interfere  with  the  judgment  of  the  offi- 
cers. Canada  Southern  By.  Co.  v.  In- 
ternational Bridge  Co.  (D.  C.  1881)  8 
Fed.  190. 

Authority  of  secretary  of  war  under 
pNor  statutes.— The  Secretary  of  War 
has  no  authority  under  Joint  Res.  July 
20,  1868  (15  Stat  258),  or  Act  March 
3,  1885  (23  Stat.  435),  or  Act  March  2, 
1895  (28  Stat.  942),  or  Act  Feb.  15, 
1897  (29  Stat.  528),  to  grant  a  revoca- 
ble license  to  the  Davenport  &  Subur- 
ban Street  Railway  Company,  or  to  any 
other  street  railway  company,  to  use 
jointly  with  the  Tri-City  Railway  Com- 
pany the  lower  portion  of  the  govern- 
ment bridge  across  the  Mississippi  riv- 
er, connecting  the  cities  of  Rock  Is- 
land, 111.,  and  Davenport,  Iowa.  But, 
since  the  question  is  not  free  from 
doubt,  permission  might  be  granted  in 
order  that  the  matter  may  be  brought 
before  the  courts  for  judicial  determi- 
nation.    (1905)  25  Op.  Atty.  Gen.  389. 
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§  9964.  (Act  March  23,  1906,  c.  1130,  §  4.)  Obstructions  to  navi- 
gation by  bridges;  alterations  and  removal  of  obstructions; 
lights  and  other  signals ;  draws ;  tolls. 
No  bridge  erected  or  maintained  under  the  provisions  of  this 
Act  shall  at  any  time  unreasonably  obstruct  the  free  navigation 
of  the  waters  over  which  it  is  constructed,  and  if  any  bridge  erected 
in  accordance  with  the  provisions  of  this  Act  shall,  in  the  opinion  of 
the  Secretary  of  War,  at  any  time  unreasonably  obstruct  such  navi- 
gation, either  on  account  of  insufficient  height,  width  of  span,  or  other- 
wise, or  if  there  be  difficulty  in  passing  the  draw  opening  or  the  draw- 
span  of  such  bridge  by  rafts,  steamboats,  or  other  water  craft,  it  shall 
be  the  duty  of  the  Secretary  of  War,  after  giving  the  parties  interested 
reasonable  opportunity  to  be  heard,  to  notify  the  persons  owning  or 
controlling  such  bridge  to  so  alter  the  same  as  to  render  navigation 
through  or  under  it  reasonably  free,  easy,  and  unobstructed,  stating  in 
such  notice  the  changes  required  to  be  made,  and  prescribing  in  each 
case  a  reasonable  time  in  which  to  make  such  changes,  and  if  at  the  end 
of  the  time  so  specified  the  changes  so  required  have  not  been  made,  the 
persons  owning  or  controlling  such  bridge  shall  be  deemed  guilty  of  a 
violation  of  this  Act;  and  all  such  alterations  shall  be  made  and  all 
such  obstructions  shall  be  removed  at  the  expense  of  the  persons  own- 
ing or  operating  said  bridge.  The  persons  owning  or  operating  any 
such  bridge  shall  maintain,  at  their  own  expense,  such  lights  and  other 
signals  thereon  as  the  Secretary  of  Commerce  [and- Labor]  shall  pre- 
scribe. If  the  bridge  shall  be  constructed  with  a  draw,  then  the  draw 
shall  be  opened  promptly  by  the  persons  owning  or  operating  such 
bridge  upon  reasonable  signal  for  the  passage  of  boats  and  other  water 
craft.  If  tolls  shall  be  charged  for  the  transit  over  any  bridge  con- 
structed under  the  provisions  of  this  Act,  of  engines,  cars,  street  cars, 
wagons,  carriages,  vehicles,  animals,  foot  passengers,  or  other  passen- 
gers, such  tolls  shall  be  reasonable  and  just,  and  the  Secretary  of  War 
may,  at  any  time,  and  from  time  to  time,  prescribe  the  reasonable  rates 
of  toll  for  such  transit  over  such  bridge,  and  the  rates  so  prescribed 
shall  be  the  legal  rates  and  shall  be  the  rates  demanded  and  received 
for  such  transit.     (34  Stat.  85.) 

The  words  "and  Labor/'  inclosed  in  brackets  in  this  section,  were  superseded 
by  the  creation  of  the  Department  of  Labor  and  the  change  of  the  designations 
of  the  Department  of  Commerce  and  Labor,  and  of  the  Secretary  thereof,  to  the 
Department  of  Commerce  and  the  Secretary  of  Commerce,  by  Act  March  4. 
1913,  c.  141,  §  1,  ante,  *  932. 

Notes  of  Decisions 


Bridge  tender  at  fault.— A  city  held 
liable  for  injury  to  a  schooner  which 
drifted  in  a  high  wind  against  a  draw- 
bridge which  the  city  maintained  oyer 
the  Detroit  river  for  failure  of  those 
in  charge  to  open  the  draw  on  signal  in 
violation  of  this  section.  Dorrington 
v.  City  of  Detroit  (1915)  223  Fed.  232, 
138  C.  C.  A.  474. 

Injury  to  a  schooner  by  collision  with 
a  bridge  held  due  solely  to  the  negli- 
gence of  the  bridge  tenders.  O'Keefe 
v.  Staples  Coal  Co.  (D.  C.  1911)  201 
Fed,  135. 

And  see,  also,  notes  under  $  9973, 
post. 

Power  to  fix  tolls.— Congress  may 
confer  on  a  federal  court  authority  to 


fix  the  amount  of  toll  chargeable  by  a 
bridge  company  for  the  use  of  a  bridge 
constructed  by  it,  under  an  act  of  the 
legislatures  of  Canada  and  New  York, 
over  public  navigable  waters  of  the 
United  States,  as  the  exercise  of  judi- 
cial functions  is  alone  involved  in  de- 
termining the  amount  of  such  compen- 
sation. Canada  Southern  Ry.  Co.  v. 
International  Bridge  Co.  (D.  C.  1881) 
8  Fed.  190. 

Removal   or  alteration  of  bridges.— 
See  §  9970,  post 

Cited    without    definite    application, 

Union  Bridge  Co.  v.  U.  S.  (1907)  27 
Sup.  Ct  367,  204  U.  S.  364,  51  L.  Ed. 
523. 


§  9965.  (Act  March  23,  1906,  c.  1130,  §  5.)     Failure  to  comply  with 
orders  under  act,  and  violations  of  act,  punishable;   penalty; 
removal  of  bridge,  etc.,  and  proceedings  therefor. 
Any  persons  who  shall  fail  or  refuse  to  comply  with  the  lawful 
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order  of  the  Secretary  of  War  or  the  Chief  of  Engineers,  mac 
in  accordance  with  the  provisions  of  this  Act,  shall  be  deemed  guili 
of  a  violation  of  this  Act,  and  any  persons  who  shall  be  guilty  of 
violation  of  this  Act  shall  be  deemed  guilty  of  a  misdemeanor  and  c 
conviction  thereof  shall  be  punished  in  any  court  of  competent  juri 
diction  by  a"  fine  not  exceeding  five  thousand  dollars,  and  every  monl 
such  persons  shall  remain  in  default  shall  be  deemed  a  new  offense  ar 
subject  such  persons  to  additional  penalties  therefor;  and  in  additic 
to  the  penalties  above  described  the  Secretary  of  War  and  the  Chi< 
of  Engineers  may,  upon  refusal  of  the  persons  owning  or  controllin 
any  such  bridge  and  accessory  works  to  comply  with  any  lawful  ord< 
issued  by  the  Secretary  of  War  or  Chief  of  Engineers  in  regard  then 
to,  cause  the  removal  of  such  bridge  and  accessory  works  at  the  es 
pense  of  the  persons  owning  or  controlling  such  bridge,  and  suit  fc 
such  expense  may  be  brought  in  the  name  of  the  United  States  again: 
such  persons,  and  recovery  had  for  such  expense  in  any  court  of  con 
petent  jurisdiction;  and  the  removal  of  any  structures  erected  or  mail 
tained  in  violation  of  the  provisions  of  this  Act  or  the  order  or  directio 
of  the  Secretary  of  War  or  Chief  of  Engineers  made  in  pursuanc 
thereof  may  be  enforced  by  injunction,  mandamus,  or  other  summar 
process,  upon  application  to  the  circuit  court  in  the  district  in  whic 
such  structure  may,  in  whole  or  in  part,  exist,  and  proper  proceeding 
to  this  end  may  be  instituted  under  the  direction  of  the  Attorney-Ger 
eral  of  the  United* States  at  the  request  of  the  Secretary  of  War;  an 
in  case  of  any  litigation  arising  from  any  obstruction  or  alleged  obstru< 
tion  to  navigation  created  by  the  construction  of  any  bridge  under  thi 
.Act,  the  cause  or  question  arising  may  be  tried  before  the  circuit  coui 
of  the  United  States  in  any  district  which  any  portion  of  said  obstruc 
tion  or  bridge  touches.     (34  Stat.  85.) 

Notei  of  Deoliiomi 

Construction  of  statute  In  general.—  Liability  for  damages.— See  §§  9970 

This  section  relates  only  to  bridges  the  9973,  post,  and  notes  thereunder, 

construction  of  which  was   authorized  ■  -■....-♦i--     a_    *    norm    ~    * 

since  the  enactment  of  the  Bridge  Act,  n  'nj"?S  '  ""^!     §            '    P°    '    " 

of  which  this  section  is  a  part.    State  note8  *««»*«. 

v.  White  River  Valley  Ry.  Co.  (1911)  Cited     without    definite    applicatior 

129  N.  W.  1034,  27  S.  D.  65.  Union  Bridge  Co.  v.  U.  S.    (1907)  2 

And   see,   also,  notes  under  §  9961,  Sup.  Ct.  367,  204  U.  S.  364,  51  L.  Ec 

ante.     '  523. 

§  9966.  (Act  March  23,  1906,  c.  1130,  §  6.)     Limit  of  time  for  com 
mencement  and  for  completion  of  bridge. 

Whenever  Congress  shall  hereafter  by  law  authorize  the  con 
struction  of  any  bridge  over  or  across  any  of  the  navigable  wa 
ters  of  the  United  States,  and  no  time  for  the  commencement  an< 
completion  of  such  bridge  is  named  in  said  Act,  the  authority  thereb; 
granted  shall  cease  and  be  null  and  void  unless  the  actual  constructioi 
of  the  bridge  authorized  in  such  Act  be  commenced  within  one  yeai 
and  completed  within  three  years  from  the  date  of  the  passage  of  sucl 
Act.     (34  Stat.  86.) 

§  9967.  (Act  March  23,  1906,  c.  1130,  §  7.)  Word  "persons"  de 
fined. 
The  word  "persons"  as  used  in  this  Act  shall  be  construed  t< 
import  both  the  singular  and  the  plural,  as  the  case  demands,  am 
shall  include  municipalities,  quasi  municipal  corporations,  corpo- 
rations, companies,  and  associations.     (34  Stat.  86.) 

§  9968.  (Act  March  23,  1906,  c.  1130,  §  8.)     Reservation  of  righl 
to  amend  or  repeal  act,  without  liability  incurred  by  United 
States  therefor. 
The  right  to  alter,  amend,  or  repeal  this  Act  is  hereby  expressly 

reserved  as  to  any  and  all  bridges  which  may  be  built  in  accordance 
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with  the  provisions  of  this  Act,  and  the  United  States  shall  incur 
no  liability  for  the  alteration,  amendment,  or  repeal  thereof  to  the 
owner  or  owners  or  any  other  persons  interested  in  any  bridge 
which  shall  have  been  constructed  in  accordance  with  its  provi- 
sions.    (34  Stat.  86.) 

§  9969.  (Act  July  5,  1884,  c.  229,  §  8.)  Obstruction  to  navigation 
by  bridges;  construction  of  aids  to  navigation;  failure  to 
construct,  etc. ;  liability. 
Whenever  the  Secretary  of  War  shall  have  good  reason  to  be- 
lieve that  any  railroad  or  other  bridge  now  or  hereafter  to  be 
constructed  over  any  of  the  navigable  waters  of  the  United  States, 
under  authority  of  the  United  States  or  of  any  State  or  Territory, 
is  an  obstruction  to  the  free  navigation  of  such  waters,  by  reason 
of  difficulty  in  passing  the  draw-opening  or  the  raft-span  of  said 
bridge,  by  rafts,  steamboats,  or  other  water-craft,  it  shall  be  the 
duty  of  the  said  Secretary,  on  satisfactory  proof  thereof,  to  require 
the  company  or  persons  owning,  controlling,  or  operating  said  bridge 
to  cause  such  aids  to  the  passage  of  said  draw-opening  or  of  said 
raft-span,  or  of  both  said  draw-opening  and  raft-span  to  be  con- 
structed, placed,  and  maintained,  at  their  own  cost  and  expense,  in 
the  form  of  booms,  dikes,  piers,  or  other  suitable  and  proper  struc- 
tures for  the  guiding  of  said  rafts,  steamboats,  and  other  water- 
craft  safely  through  said  opening  or  span,  or  both  said  opening  or 
span,  as  shall  be  specified  in  his  order  in  that  behalf ;  and  on  failure 
of  the  company  or  persons  aforesaid  to  make  and  establish  such  ad- 
ditional structures  within  a  reasonable  time,  the  said  Secretary  shall 
proceed  to  cause  the  same  to  be  built  or  made  at  the  expense  of 
the  United  States,  and  shall  refer  the  matter  without  delay  to  the 
Attorney-General  of  the  United  States,  whose  duty  it  shall  be  to 
institute,  in  the  name  of  the  United  States,  proceedings  in  any  [cir- 
cuit or]  district  court  of  the  United  States  in  which  such  bridge,  or 
any  part  thereof,  is  located,  for  the  recovery  of  the  cost  thereof; 
and  all  moneys  accruing  from  such  proceedings  shall  be  covered 
into  the  Treasury  of  the  United  States :  Provided,  That  no  greater 
sum  than  fifteen  thousand  dollars  shall  be  required  to  be  expended 
upon  any  one  bridge  in  a  single  year :  Provided  further,  That  such 
sum  of  money  as  may  be  necessary  to  execute  the  provisions  of 
this  act  is  hereby  appropriated,  out  of  any  money  in  the  Treasury 
of  the  United  States  not  otherwise  appropriated,  to  be  paid  on  the 
requisition  of  the  Secretary  of  War.     (23  Stat.  148.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1884, 
cited  above. 

The  words  "circuit  or,"  inclosed  in  brackets  in  this  section,  were  superseded 
by  the  abolition  of  the  circuit  courts  and  the  transfer  of  their  jurisdiction  to 
the  district  courts,  by  Jud.  Code,  §§  289-291,  ante,  §§  1266-1268. 

Further  provisions  relating  to  obstruction  to  navigation  by  bridges  were 
made  by  Act  March  3,  1899,  c.  425,  §  18,  post,  §  9970. 

General  provisions  regulating  the  construction  of  bridges  over  navigable  wa- 
ters were  made  by  the  Bridge  Act  of  March  23,  1906,  c.  1130,  ante,  §§  9961- 
9968. 

The  construction  of  dams  across  navigable  waters  was  regulated  by  the  Dam 
Act  of  June  21,  1896,  c.  3508,  amended  by  Act  June  23,  1910,  c.  360,  post,  §§ 
9976-9983. 

Notes  of  Decisions 

Validity,  construction,  and  operation  Sup.  Ct  367,  368,  204  U.  S.  364,  51 
of  statute  and  proceedings.— See  §  9970,  L.  Ed.  523;  Naumburg  v.  Milwaukee 
post,  and  notes  thereunder.  (1906)   146  Fed.  641,  77  C.  C.  A.  67 

(dissenting   opinion);    U.    S.   v.   Pitts- 
Cited    without    definite    application,      burgh  &  L.  E.  R.  Go.  (D.  C.  1886)  26 
Union  Bridge  Co.  v.  U.  S.  (1907)  27      Fed.  113,  117. 
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§  9970.  (Act  March  3,  1899,  c.  425,  §  18.)  Obstruction  to  navig 
tion  by  bridges;  notice  to  alter;  penalty  on  failure  to  alte 
appeal  to  Supreme  Court. 
Whenever  the  Secretary  of  War  shall  have  good  reason  to  b 
lieve  that  any  railroad  or  other  bridge  now  constructed,  or  whii 
may  hereafter  be  constructed,  over  any  of  the  navigable  watc 
ways  of  the  United  States  is  an  unreasonable  obstruction  to  tl 
free  navigation  of  such  waters  on  account  of  insufficient  heigl 
width  of  span,  or  otherwise,  or  where  there  is  difficulty  in  passing  t! 
draw  opening  or  the  draw  span  of  such  bridge  by  rafts,  steamboai 
or  other  water  craft,  it  shall  be  the  duty  of  the  said  Secretary,  fii 
giving  the  parties  reasonable  opportunity  to  be  heard,  to  give  noti 
to  the  persons  or  corporations  owning  or  controlling  such  bridge 
to  alter  the  same  as  to  render  navigation  through  or  under  it  re 
sonably  free,  easy,  and  unobstructed;  and  in  giving  such  notice 
shall  specify  the  changes  recommended  by  the  Chief  of  Enginee 
that  are  required  to  be  made,  and  shall  prescribe  in  each  case 
reasonable  time  in  which  to  make  them.  If  at  the  end  of  such  tir 
the  alteration  has  not  been  made,  the  Secretary  of  War  shall  fort 
with  notify  the  United  States  district  attorney  for  the  district  in  whi 
such  bridge  is  situated,  to  the  end  that  the  criminal  proceedings  hei 
inafter  mentioned  may  be  taken.  If  the  persons,  corporation,  or  £ 
sociation  owning  or  controlling  any  railroad  or  other  bridge  sha 
after  receiving  notice  to  that  effect,  as  hereinbefore  required,  frc 
the  Secretary  of  War,  and  within  the  time  prescribed  by  him  willfu 
fail  or  refuse  to  remove  the  same  or  to.  comply  with  the  lawful  ord 
of  the  Secretary  of  War  in  the  premises,  such  persons,  corporatic 
or  association  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  co 
viction  thereof  shall  be  punished  by  a  fine  not  exceeding  five  tho 
sand  dollars,  and  every  month  such  persons,  corporation,  or  ass 
ciation  shall  remain  in  default  in  respect  to  the  removal  or  alterati 
of  such  bridge  shall  be  deemed  a  new  offense,  and  subject  the  persoi 
corporation,  or  association  so  offending  to  the  penalties  above  pi 
scribed:  Provided,  That  in  any  case  arising  under  the  provisio 
of  this  section  an  appeal  or  writ  of  error  may  be  taken  from  t 
district  courts  [or  from  the  existing  circuit  courts]  direct  to  the  S 
preme  Court  either  by  the  United  States  or  by  the  defendan 
(30  Stat.  1153.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  18 
cited  above. 

The  words  "or  from  the  existing  circuit  courts/9  inclosed  in  brackets  in  t 
section,  were  superseded  by  the  abolition  of  the  circuit  courts  and  the  trans 
of  their  jurisdiction  to  the  district  courts,  by  Jud.  Code,  §§  289-291,  ante, 
1266-1268. 

This  section  superseded  Act  Aug.  11,  1888,  c  860,  |f  9,  10,  25  Stat.  424, 

'  amended  by  Act  Sept.  19,  1890,  c.  907,  §§  4,  5,  26  Stat.  453,  which  requii 

the  Secretary  of  War  to  provide  against  obstructions  to  navigation  by  bridg 

and  prescribed  a  punishment  on  the  owner's  default  in  making  the  requi: 

alterations. 

The  Secretary  of  War  was  authorized  to  make  the  required  changes  in  bri 
es  obstructing  navigation  on  the  owner's  failure  to  do  so,  and  the  Attorn 
General  was  required  to  institute  proceedings  against  the  owner  for  the 
covery  of  the  cost  of  such  changes,  by  Act  July  5,  1884,  c  229,  f  8,  ante 
9969. 

Notes  of  Decisions 

1.  Constitutionality   of   statute.  10.    Hearing. 

2.    Of  prior  statute.  11.    Time   for   compliance. 

8.  Construction   of  statute  in  general.  12.    Alterations    or   changes    in   bridges 

4.    Of  prior  statutes.  taking  of  property. 

5.    Of  local  acts.  13.    Compelling    elevation    of    bridges, 

6.  Removal    or   alteration   of   bridges.  proval  of   plans   as   condition  pre 

7.  Conclusiveness     of     determination     of  dent. 

secretary  of  war.  14.    Equitable    relief. 

S,    Notice  of  alteration,  on  whom  served.       16.    Liability  to  line  under  statute. 

9.   Requisites.  16.—   Under  prior  statute. 
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I.  Constitutionality  of  statute.— This 
section  is  within  the  power  of  Con- 
gress.    U.  S.  v.  Union  Bridge  Go.  (D. 
G.   1906)   143  Fed.  377,  judgment  af- 
firmed Union  Bridge  Co.  v.  U.  S.  (1907) 
27  Sup.  Ct  367,  204  U.  S.  364,  51  U 
Ed.  523.    It  is  not  unconstitutional,  as 
delegating  legislative  or  judicial  power 
to  the  secretary  of  war.    Wisconsin  v. 
Duluth  (1877)  96  U.  S.  379,  24  L.  Ed. 
668;    Miller  v.  New  York   (1883)  109 
U.   S.  385,  3  Sup.  Ct  228,  27  L.  Ed. 
971;    Marshall  Field   &   Co.   v.   Clark 
(1892)  12  Sup.  Ct  495,  143  U.  S.  649, 
36  L.  Ed.  294;    U.  S.  v.  Eaton  (1891) 
12    Sup.   Ct   764,   144   U.   S.   677,   36 
L.   Ed.  591;    Lake   Shore  &  Michigan 
By.  v.  Ohio   (1897)   17   Sup.   Ct  357, 
165  U.  S.  3B5,  41  L.  Ed.  747;    In  re 
Kollock  (1897)  17  Sup.  Ct  444,  165  U. 
S.  526,  41  L.  Ed.  813;    Rider  v.  U.  S. 
(1900)  20  Stip.  Ct  841,  178  U.  S.  251, 
44  L.  Ed.  1057;   Buttfield  v.  Stranahan 
(1904)  192  U.  S.  470,  24  Sup.  Ct  356, 
48  L.  Ed.  536;    Union  Bridge  Co.  v. 
U.  S.  (1907)  27  Sup.  Ct.  367,  370,  204 
XL    S.   364,   51  L.   Ed.   523   (affirming 
judgment  U.  S.  t.  Union  Bridge  Co.  [D. 
C  1906]  143  Fed.  377) ;  President,  etc., 
of  Monongahela  Bridge   Co.   v.    U.   S. 
(1910)  30  Sup.  Ct  356,  216  U.  S.  177, 
54  I*  Ed.  435  (affirming  judgment  U. 
S.  y.  Monongahela  Bridge  Co.  [D.  C. 
1908]  160  Fed.  712);    E.  A.  Chatfield 
Co.  v.  City  of  New  Haven  (C.  C.  1901) 
110  Fed.  788;    U.  S.  v.  Moline  (D.  C. 
1897)    82    Fed.    592;     (1904)    25    Op. 
Atty.   Gen.   194   (citing   [1896]   21   Op. 
Atty.  Gen.  430). 

A  bridge  over  an  interstate  water- 
way, though  erected  under  the  sanction 
of  a  state,  and  not  an  illegal  structure, 
or  an  unreasonable  obstruction  to  navi- 
gation in  the  condition  of  commerce 
and  navigation  when  erected,  must  be 
taken  as  having  been  constructed  with 
knowledge  of  the  paramount  power  of 
Congress  to  regulate  commerce  among 
the  states,  and  subject  to  the  condition 
or  possibility  that  Congress  might,  at 
some  time  after  its  construction,  and 
for  the  protection  or  benefit  of  the  pub- 
lic, exert  its  constitutional  power  to 
protect  free  navigation  as  it  then 
was  against  unreasonable  obstructions. 
President  etc,  of  Monongahela  Bridge 
Co.  v.  U.  S.  (1910)  30  Sup.  Ct  356, 
360,  216  U.  S.  177,  54  L.  Ed.  435, 
affirming  judgment  U.  S.  v.  Mononga- 
hela Bridge  Co.  (D.  C.  1908)  160  Fed. 
712. 

A  company  which  built  a  bridge  over 
the  Allegheny  river  under  a  charter 
from  the  state  of  Pennsylvania  con- 
taining no  specifications  as  to  the  char- 
acter of  the  structure,  but  expressly 
providing  that  it  should  not  obstruct 
the  navigation  of  the  river,  and  that 
the  piers  should  be  constructed  in  such 
manner  as  to  meet  the  requisitions  of 
the  law  in  regard  to  obstruction  of  nav- 
igation, holds  the  franchise  granted 
subject  to  such  conditions,  and  may  be 
required  at  any  time  by  any  authority 
having  lawful  jurisdiction  to  so  alter 


its  bridge  as  to  meet  the  enlarged  re- 
quirements of  navigation.  U.  S.  v.  Un- 
ion Bridge  Co.  (D.  C.  1906)  143  Fed. 
377,  judgment  affirmed  Union  Bridge 
Co.  v.  U.  S.  (1907)  27  Sup.  Ct  367, 
204  U.  S.  364,  51  L.  Ed.  523.  See, 
U.  S.  v.  President  etc,  Jamaica  &  R. 
T.  R.  (C.  C.  1910)  183  Fed.  598,  de- 
fining the  power  to  legislation  over 
navigable  waters. 

2.  —  Of  prior  statute.— Act  Sept 
19,  1890,  §  4,  authorizing  the  secretary 
of  war  to  give  notice  for  the  altera- 
tion of  bridges  that  he  believes  to  be 
unreasonable  obstructions  to  naviga-. 
tion,  and  empowering  the  district  at- 
torney to  prosecute  parties  refusing  to 
comply  with  such  notice,  is  not  uncon- 
stitutional, as  vesting  the  secretary 
with  either  judicial  or  legislative  pow- 
ers. U.  S.  v.  City  of  Moline  (D.  C. 
1897)  82  Fed.  592;  (1896)  21  Op. 
Atty.  Gen.  430.  But  see  U.  S.  v.  Rider 
(D.  C.  1892)  50  Fed.  406,  following 
U.  S.  v.  Keokuk  &  H.  Bridge  Co.  (D. 
C.  1891)  45  Fed.  178,  and  holding  that 
Act  Aug.  11,  1888  (25  Stat  424),  §§ 
9,  10,  providing  that,  when  the  sec- 
retary of  war  shall  have  reason  to  be- 
lieve that  any  bridge  is  an  obstruction 
to  free  navigation,  he  shall  give  notice 
requiring  the  bridge  to  be  so  altered  as 
to  render  navigation  through  or  under 
it  easy  and  unobstructed,  and  imposing 
a  penalty  on  the  controllers  of  the 
bridge  for  failing  to  make  such  provi- 
sion, is  unconstitutional,  in  that  it  dele- 
gates to  the  secretary  of  war  powers 
exclusively  vested  in  congress. 

3.  Construction  of  statute  In  general. 

— This  section  was  enacted  to  secure 
navigation  against  unreasonable  ob- 
struction. The  Secretary  of  War  is 
not  invested  by  this  section  with  arbi- 
trary power,  since  he  is  bound,  before 
making  any  decision  or  taking  final  ac- 
tion, to  notify  the  parties  interested  of 
any  proposed  investigation,  by  him  to 
give  them  an  opportunity  to  be  heard, 
and  to  allow  reasonable  time  to  make 
such  alterations  as  he  finds  to  be  neces- 
sary to  free  navigation.  President, 
etc,  of  Monongahela  Bridge  Co.  v.  U. 
S.  (1910)  30  Sup.  Ct  356,  360,  216  U. 
S.  177,  54  L.  Ed.  435,  affirming  judg- 
ment U.  S.  v.  Monongahela  Bridge  Co. 
(D.  C.  1908)  160  Fed.  712. 

A  bridge  over  the  Mississippi  river, 
constructed  under  the  authority  of  Sp. 
Act  July  25,  1866,  c.  246,  14  Stat  244, 
which  expressly  reserves  the  right  of 
alteration  or  amendment  so  as  to  pre- 
vent or  remove  all  material  obstruc- 
tions to  navigation  by  the  construction 
of  bridges,  is  subject  to  this  section. 
Hannibal  Bridge  Co.  v.  U.  S.  (1911) 
31  Sup.  Ct  603,  221  U.  S.  194,  55  L. 
Ed.  699.  See  U.  S.  v.  Baltimore  &  O. 
R.  Co.  (1913)  33  .Sap.  Ct  850,  229  U. 
S.  244,  57  L.  Ed.  1169. 

This  section  does  not  delegate  to  the 
Secretary  of  War  all  the  power  of 
Congress  in  regard  to  the  construction 
of  bridges  over  navigable  waters,  and  to 
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declare  where  bridges  shall  be  built, 
but  it  delegates  the  power  only  to  de- 
termine whether  an  existing  bridge  is 
an  unreasonable  obstruction  to  naviga- 
tion and  to  direct  the  manner  in  which 
the  injury  can  be  obviated.  E.  A.  Chat- 
field  Co.  v.  City  of  New  Haven  (C.  C. 
1001)  110  Fed.  788. 

This  section  superseded  Act  Aug.  11, 
1888,  c.  860,  §§  9,  10,  as  amended  by 
Act  Sept.  19,  1890,  c.  907,  |§  4,  5 
(1904)  25  Op.  Atty.  Gen.  194.  It  ap- 
plies to  bridges  constructed  under  the 
authority  of  acts  of  Congress,  provi- 
sion having  been  made  in  the  previous 
sections  of  the  act  for  structures  of 
that  nature  unauthorized  by  Congress. 
The  power  conferred  is  administrative. 
Obstructions  to  navigation  must  be  ma- 
terial obstructions.  (1904)  25  Op.  Atty. 
Gen.  195. 

The  widening  of  the  channel  of  the 
south  branch  of  the  Chicago  river  by 
the  sanitary  district  of  Chicago,  under 
licenses  granted  by  the  Secretary  of 
War,  does  not  connect  the  federal  gov- 
ernment with  that  project  in  such  a 
way  as  will  authorize  the  Secretary  of 
War,  under  this  section,  to  require  the 
alteration  of  the  bridge  of  the  Metro- 
politan West  Side  Elevated  Railway 
Company  until  the  widening  of  the 
channel  and  the  removal  of  the  filled-in 
land  adjoining  the  west  abutment  of 
the  bridge  has  caused  that  structure  to 
become  an  actual  obstruction  to  the 
free  navigation  of  the  river.  Filled-in 
land  occupied  by  the  west  abutment  of 
the  bridge,  which  could  not  be  removed 
prior  to  removal  of  the  bridge,  should 
be  regarded  as  constituting  a  part  of 
the  bridge,  and  the  Secretary  of  War 
may  proceed  for  the  alteration  of  the 
bridge  when,  by  reason  of  the  widening 
of  the  channel  up  to  that  point,  it  has 
become  an  actual  obstruction  to  the 
free  navigation  of  the  river.  In  such  a 
contingency  notice  to  remove  the  same 
should  be  given  to  both  the  railway 
company  and  the  sanitary  district 
0911)  29  Op.  Atty.  Gen.  139. 

The  Secretary  of  War  has  no  au- 
thority to  order  and  compel  the  com- 
missioners of  a  county  to  remove  an 
established  bridge  over  a  navigable 
river  wholly  within  the  limits  of  the 
state  and  rebuild  it  in  such  a  manner 
as  to  change  the  course  of  such  river 
by  straightening  the  same  at  the  point 
in  question  and  throwing  the  channel 
50  feet  to  the  east.  State  v.  Ashtabula 
County  Com'rs  (1905)  28  Ohio  Cir. 
Ct.  R.  212. 

The  right  of  private  parties  to  in- 
voke the  aid  of  the  courts  to  prevent 
an  unreasonable  obstruction  to  naviga- 
,  tion  depends  on  the  effect  of  this  stat- 
ute. E.  A.  Chatfield  v.  City  of  New 
Haven  (C.  C.  1901)  110  Fed.  788. 

*:  —  Of  prior  statutes.— The  dele- 
gation to  the  secretary  of  war  by  Act 
Sept  19,  1890  (26  Stat.  453),  §§  4,  5, 
7,  of  authority  to  direct  changes  in  ex- 
isting bridges  over  any  navigable  wa- 
ters of  the  United  States,  or  of  bridges 
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to  be  erected  under  legislative  auth< 
ity  of  any  state,  for  the  purpose 
preventing  obstructions  to  navigate 
showed  no  intention  by  congress  to  < 
ercise  exclusive  control  over  navigal 
waters  entirely  within  the  jurisdicti 
of  a  state;  and  this  act  did  not  depr 
the  states  of  power  to  compel  the  : 
moval  or  alteration  of  bridges  erecl 
over  such  waters  without  authori 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  01 
(1897)  17  Sup.  Ct  357,  358,  165  U. 
365,  41  L.  Ed.  747. 

A  bridge  having  been  built  and  ma 
tained  in  accordance  with  the  requi 
ments  of  an  act  of  congress,  the  sec 
tary  of  war  cannot  declare  it  an  < 
struction  to  navigation,  and  require 
to  be  changed,  remodeled,  or  rebu 
under  Act  Aug.  11,  1888  (25  Stat  42 
§§  9,  10,  providing  that  when  he  si 
have  reason  to  believe  that  any  brii 
is  an  obstruction  to  free  navigation, 
where  there  is  difficulty  in  passing 
draw  opening  or  raft  span,  the  sec 
tary  of  war  shall  give  notice  requir 
the  bridge  to  be  altered,  so  as  to  ren 
navigation  through  or  under  it  fi 
easy,  and  unobstructed,  and  that 
owner  of  any  such  bridge  shall  be  lia 
to  a  penalty  for  willfully  failing  to 
move  the  bridge,  or  to  cause  the  nee 
sary  alterations  to  be  made.  U.  S 
Keokuk  &  H.  Bridge  Co.  (D.  C.  18! 
45  Fed.  178. 

Obstructions  to  navigation  cont< 
plated  by  sections  9  and  10  are  such 
pertain  to  the  structure  and  plan  of 
bridge,  in  view  of  its  location.  < 
structions  caused  by  failure  to  promj 
open  the  draw  of  the  bridge  for  past 
vessels  are  not  within  those  secti< 
(1895)  19  Op.  Atty.  Gen.  395. 

The   Secretary   of  War  must,   un 
Act  Sept  19,  1890,  c.  907,  §  4>  26  S 
453,  ascertain  whether,  in  his  judgm< 
the    Canal    Street    bridge    across 
south  branch  of  the  Chicago  river  ia 
unreasonable    obstruction    to    the    i 
navigation  of  that  river,  and  in  case 
decides  that  it  is,  proceed  as  direc 
by   that   statute   and   require    such 
alteration  of  the  bridge  as  will  ren 
navigation  through  and  under  it,  s 
easy,  and  unobstructed.    The  rightf 
intersecting  lines  of  freight  and  of  ti 
el,   the  needs  and   the  convenience 
residents,  and  the  business  movenu 
of  all  who  come  and  all  who  go 
elements  which  help  to  constitute 
reasonableness  or  the  unreasonablei 
of   an   interfering   structure    built 
their  use,  but  to  some  extent  obsti 
tive  to  the  waterway.     (1891)   20 
Atty.  Gen.  101. 

5.  —  Of  local  acts.— A  railroad, 
powered  by  its  charter  to   bridge 
navigable  streams  on  its  lines,   in 
course  of  repairing  a  drawbridge,  wl 
had  become  unsafe,  constructed,  in 
der    to    prevent    the    stoppage    of 
trains,    a    temporary    bridge    adjoii 
the  old  one,  making  unusual  efforts 
expedite  the  work.    Plaintiff's  steal 
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could  have  carried  freight  above  the 
bridge  unusually  early  in  the  season  but 
for  the  temporary  bridge,  and  the  sup- 
ports used  in  the  erection  of  the  new 
bridge,  and  for  the  loss  occasioned  by 
the  obstruction  he  sues.  Held,  that  the 
temporary  obstruction  was  not  a  ground 
for  recovery,  since  wherever  the  exer- 
cise of  a  right  conferred  by  law  for  the 
benefit  of  the  public  is  attended  with 
temporary  inconvenience  to  private  par. 
ties,  in  common  with  the  public  in  gen- 
eral, they  are  not  entitled  to  damages 
therefor.  Hamilton  v.  Vicksburg,  S.  & 
P.  R.  Co.  (1886)  7  .Sup.  Ct.  206,  119 
U.  a  280,  30  L.  Ed.  393. 

Under  Act  April  12,  1900,  declaring 
a  trestle  -built  by  a  railroad  company 
over  a  tide  water  channel  to  be  a  lawful 
structure,  and  providing  that  such  mod- 
ification can  be  made  in  the  trestle's 
position  and  elevation  as  the  secretary 
of  war  may  order  in  the  interests  of 
navigation,  the  trestle  will  be  regarded 
as  a  lawful  structure  until  the  secretary 
of  war  shall  order  modifications  which 
the  company  shall  neglect  to  make. 
Frost  v.  Washington  County  R.  Co. 
(1901)  51  A.  806,  96  Me.  76,  59  L.  R. 
A.  68. 

6.  Removal  or  alteration  of  bridges.— 
The  right  of  the  United  States  to  re- 
quire the  removal  or  alteration  of  a 
bridge  as  an  obstruction  to  navigation 
of  an  interstate  waterway  is  not  affect- 
ed by  the  fact  that  it  made  no  objection 
when  the  bridge  was  built,  or  that  it 
was  built  under  authority  from  the 
state,  nor  do  such  facts  render  the  gov- 
ernment liable  to  compensate  the  own- 
er for  his  loss,  where  the  consent  of 
Congress  was  not  asked;  the  owner  be- 
ing chargeable  with  notice  of  its  power 
over  such  waters  and  its  right  to  exer- 
cise the  same  at  any  time.  A  company 
which  built  a  bridge  over  the  Allegheny 
river  under  a  charter  from  the  state  of 
Pennsylvania  containing  no  specifica- 
tions as  to  the  character  of  the  struc- 
ture, but  expressly  providing  that  it 
should  not  obstruct  the  navigation  of 
the  river,  and  that  the  piers  should  be 
constructed  in  such  manner  as  to  meet 
the  requisitions  of  the  law  in  regard  to 
obstruction  of  navigation,  holds  the 
franchise  granted  subject  to  such  con- 
ditions, and  may  be  required  at  any  time 
by  any  authority  having  lawful  juris- 
diction to  so  alter  its  bridge  as  to  meet 
the  enlarged  requirements  of  naviga- 
tion. U.  S.  v.  Union  Bridge  Co.  (D.  C. 
1906)  143  Fed.  377,  judgment  aflirmed 
Union  Bridge  Co.  v.  U.  S.  (1907)  27 
Sup.  Ct  367,  204  U.  S.  364,  51  L.  Ed. 
523.  But  see  (1904)  25  Op.  Atty. 
Gen.  194,  holding  that  whether  a  bridge 
was  so  constructed  as  not  to  interrupt 
navigation  must  be  determined  by  the 
requirements  of  navigation  at  that  time, 
and  cannot  be  made  dependent  on  the 
interests  of  future  navigation. 

The  bridge  over  the  Muskingum  riv- 
er at  Taylorsville,  Ohio,  is  a  nuisance 


to  navigation  which  ought  to  be  abated. 
(1890)  19  Op.  Atty.  Gen.  599. 

Whether  a  bridge  over  a  navigable 
water  of  the  United  States  is  an  "un- 
reasonable" obstruction  to  navigation 
must  be  determined  in  the  first  instance 
by  the  Secretary  of  War,  whose  deci- 
sion is  probably  subject  to  review  by 
the  courts.  (1890)  19  Op.  Atty.  Gen. 
676. 

7.  Conclusiveness  of  determination  of 

secretary  of  war.— Determination  of  the 
secretary  of  war  in  the  due  exercise  of 
authority  that  a  bridge  is  an  obstruc- 
tion is  conclusive.  U.  S.  v.  Mononga- 
h'ela  Bridge  Co.  (D.  C.  1908)  160  Fed. 
712,  judgment  affirmed  President,  etc., 
of  Monongahela  Bridge  Co.  v.  U.  S. 
(1910)  30  Sup.  Ct  356,  216  U.  S.  177, 
54  L.  Ed.  435.  But  a  decree  in  a  suit 
by  the  United  States  by  procurement 
of  the  Secretary  of  War  after  enact- 
ment of  River  and  Harbor  Act  March 
3,  1899,  refusing  to  enjoin  replacement 
of  a  bridge  over  the  Ohio  river,  con- 
formably to  Act  July  14,  1862,  held  a 
conclusive  determination  as  against  the 
Secretary  of  War,  when  attempting  un- 
der supposed  authority  of  this  section 
to  compel  alterations  in  the  bridge,  that 
in  the  absence  of  changed  conditions  the 
structure  was  not  subject  to  that  act. 
U.  S.  v.  Baltimore  &  O.  B.  Co.  (1913) 
33  Sup.  Ct  850,  229  U.  S.  244,  57  L. 
Ed.  1169. 

8.  Notice  of  alteration,  on  whom 
served.— A  state  is  not  a  person,  cor- 
poration, or  association  within  sections 
4  and  5  of  the  act  of  September  19, 
1890  (26  Stat  453).  Consequently  the 
Secretary  of  War  is  not  authorized  to 
serve  notice  on  a  state  requiring  it  to  al- 
ter a  bridge  which  is  the  property  of  the 
state.    (1893)  20  Op.  Atty.  Gen.  606. 

9.  _ -.Requisites,— A  notice  to  a 
bridge  company  to  make  alterations  in 
a  bridge  over  an  interstate  waterway, 
conformably  to  this  section,  enacted  to 
secure  navigation  against  unreasonable 
obstructions,  is  not  insufficient  as  the 
basis  of  a  criminal  prosecution  in  case 
of  noncompliance  because  it  bears  the 
signature  of  the  Assistant  Secretary  of 
War,  instead  of  the  Secretary  himself, 
who  is  the  official  named  in  the  statute 
as  the  one  to  giv.e  such  notice,  where 
the  communication  shows  upon  its  face 
that  it  was  from  the  War  Department, 
and  from  the  Secretary  of  War,  and 
that  the  latter,  without  abrogating  his 
authority  under  the  statute,  only  used 
the  hand  of  the  Assistant  Secretary  In 
order  to  give  the  owners  of  the  bridge 
notice  of  what  was  required  of  them. 
Hannibal  Bridge  Co.  v.  U.  S.  (1911)  31 
Sup.  Ct.  603,  606,  221  U.  S.  194,  55  L. 
Ed.  699. 

Assuming  that  Act  Aug.  11,  1888,  c. 
860,  ||  9  and  10,  are  valid,  a  notice  giv- 
en by  the  secretary  of  war  must  point 
out  what  alterations  are  required  to  be 
made;  and  a  notice  is  not  sufficient 
which  requires  the  owners  "to  so  alter 

(12253) 


§  9970 


RIVERS,  HARBORS,  AND  CANALS 


(Tit.  ft 


declare  where  bridges  shall  be  built, 
but  it  delegates  the  power  only  to  de- 
termine whether  an  existing  bridge  is 
an  unreasonable  obstruction  to  naviga- 
tion and  to  direct  the  manner  in  which 
the  injury  can  be  obviated.  B.  A.  Chat- 
field  Co.  v.  City  of  New  Haven  (C.  C. 
1901)  110  Fed.  788. 

This  section  superseded  Act  Aug.  11, 
1888,  c.  860,  §§  9,  10,  as  amended  by 
Act  Sept.  19,  1890,  c.  907,  §§  4,  5 
(1904)  25  Op.  Atty.  Gen.  194.  It  ap- 
plies to  bridges  constructed  under  the 
authority  of  acts  of  Congress,  provi- 
sion having  been  made  in  the  previous 
sections  of  the  act  for  structures  of 
that  nature  unauthorized  by  Congress. 
The  power  conferred  is  administrative. 
Obstructions  to  navigation  must  be  ma- 
terial obstructions.  (1904)  25  Op.  Atty. 
Gen.  195. 

The  widening  of  the  channel  of  the 
south  branch  of  the  Chicago  river  by 
the  sanitary  district  of  Chicago,  under 
licenses  granted  by  the  Secretary  of 
War,  does  not  connect  the  federal  gov- 
ernment with  that  project  in  such  a 
way  as  will  authorize  the  Secretary  of 
War,  under  this  section,  to  require  the 
alteration  of  the  bridge  of  the  Metro- 
politan West  Side  Elevated  Railway 
Company  until  the  widening  of  the 
channel  and  the  removal  of  the  filled-in 
land  adjoining  the  west  abutment  of 
the  bridge  has  caused  that  structure  to 
become  an  actual  obstruction  to  the 
free  navigation  of  the  river.  Filled-in 
land  occupied  by  the  west  abutment  of 
the  bridge,  which  could  not  be  removed 
prior  to  removal  of  the  bridge,  should 
be  regarded  as  constituting  a  part  of 
the  bridge,  and  the  Secretary  of  War 
may  proceed  for  the  alteration  of  the 
bridge  when,  by  reason  of  the  widening 
of  the  channel  up  to  that  point,  it  has 
become  an  actual  obstruction  to  the 
free  navigation  of  the  river.  In  such  a 
contingency  notice  to  remove  the  same 
should  be  given  to  both  the  railway 
company  and  the  sanitary  district 
(1911)  29  Op.  Atty.  Gen.  139. 

The  Secretary  of  War  has  no  au- 
thority to  order  and  compel  the  com- 
missioners of  a  county  to  remove  an 
established  bridge  over  a  navigable 
river  wholly  within  the  limits  of  the 
state  and  rebuild  it  in  such  a  manner 
as  to  change  the  course  of  such  river 
by  straightening  the  same  at  the  point 
in  question  and  throwing  the  channel 
50  feet  to  the  east.  State  v.  Ashtabula 
County  Com'rs  (1905)  28  Ohio  Cir. 
Ct.  It.  212. 

The  right  of  private  parties  to  in- 
voke the  aid  of  the  courts  to  prevent 
an  unreasonable  obstruction  to  naviga- 
.  tion  depends  on  the  effect  of  this  stat- 
ute. E.  A.  Chatfield  v.  City  of  New 
Haven  (C.  C.  1901)  110  Fed.  788. 

4. Of  prior  statutes.— The  dele- 
gation to  the  secretary  of  war  by  Act 
Sept  19,  1890  (26  Stat.  453),  §§  4,  5, 
7,  of  authority  to  direct  changes  in  ex- 
isting bridges  over  any  navigable  wa- 
ters of  the  United  States,  or  of  bridges 
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to  be  erected  under  legislative  author 
ity  of  any  state,  for  the  purpose  o 
preventing  obstructions  to  navigatioi 
showed  no  intention  by  congress  to  es 
ercise  exclusive  control  over  navigabl 
waters  entirely  within  the  jurisdictio 
of  a  state;  and  this  act  did  not  depriv 
the  states  of  power  to  compel  the  rt 
moval  or  alteration  of  bridges  erecte 
over  such  waters  without  authority 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Ohi 
(1897)  17  Sup.  Ct  357,  358,  165  U.  I 
365,  41  L.  Ed.  747. 

A  bridge  having  been  built  and  mail 
tained  in  accordance  with  the  require 
ments  of  an  act  of  congress,  the  seen 
tary  of  war  cannot  declare  it  an  ol 
struction  to  navigation,  and  require 
to  be  changed,  remodeled,  or  rebuil 
under  Act  Aug.  11,  1888  (25  Stat.  424 
§§  9,  10,  providing  that  when  he  sha 
have  reason  to  believe  that  any  bridj 
is  an  obstruction  to  free  navigation,  ( 
where  there  is  difficulty  in  passing  tl 
draw  opening  or  raft  span,  the  seen 
tary  of  war  shall  give  notice  requirii 
the  bridge  to  be  altered,  so  as  to  rendt 
navigation  through  or  under  it  fre 
easy,  and  unobstructed,  and  that  tl 
owner  of  any  such  bridge  shall  be  liab 
to  a  penalty  for  willfully  failing  to  r 
move  the  bridge,  or  to  cause  the  nece 
sary  alterations  to  be  made.  U.  S. 
Keokuk  &  H.  Bridge  Co.  (D.  C.  189: 
45  Fed.  178. 

Obstructions  to  navigation  contec 
plated  by  sections  9  and  10  are  such  \ 
pertain  to  the  structure  and  plan  of  tl 
bridge,  in  view  of  its  location.  O 
structions  caused  by  failure  to  prompt 
open  the  draw  of  the  bridge  for  passu 
vessels  are  not  within  those  sectior 
(1895)  19  Op.  Atty.  Gen.  395. 

The  Secretary  of  War  must,  und 
Act  Sept  19,  1890,  c.  907,  §  4>  26  Sti 
453,  ascertain  whether,  in  his  judgmei 
the  Canal  Street  bridge  across  tl 
south  branch  of  the  Chicago  river  is  i 
unreasonable  obstruction  to  the  fr 
navigation  of  that  river,  and  in  case  . 
decides  that  it  is,  proceed  as  direct 
by  that  statute  and  require  such  i 
alteration  of  the  bridge  as  will  rend 
navigation  through  and  under  it,  sai 
easy,  and  unobstructed.  The  rights 
intersecting  lines  of  freight  and  of  tra 
el,  the  needs  and  the  convenience 
residents,  and  the  business  movemen 
of  all  who  come  and  all  who  go  a 
elements  which  help  to  constitute  t 
reasonableness  or  the  unreasonablene 
of  an  interfering  structure  built  f 
their  use,  but  to  some  extent  obstrr 
tive  to  the  waterway.  (1891)  20  C 
Atty.  Gen.  101. 

5.  —  Of  local  acts.— A  railroad,  ei 
powered  by  its  charter  to  bridge  t 
navigable  streams  on  its  lines,  in  t 
course  of  repairing  a  drawbridge,  whi 
had  become  unsafe,  constructed,  in  c 
der  to  prevent  the  stoppage  of  i 
trains,  a  temporary  bridge  adjoini 
the  old  one,  making  unusual  efforts 
expedite  the  work.    Plaintiff's  steam 
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could  have  carried  freight  above  the 
bridge  unusually  early  in  the  season  but 
for  the  temporary  bridge,  and  the  sup- 
ports used  in  the  erection  of  the  new 
bridge,  and  for  the  loss  occasioned  by 
the  obstruction  he  sues.  Held,  that  the 
temporary  obstruction  was  not  a  ground 
for  recovery,  since  wherever  the  exer- 
cise of  a  right  conferred  by  law  for  the 
benefit  of  the  public  is  attended  with 
temporary  inconvenience  to  private  par- 
ties, in  common  with  the  public  in  gen- 
eral, they  are  not  entitled  to  damages 
therefor.  Hamilton  v.  Vicksburg,  S.  & 
P.  R.  Co.  (1886)  7  .Sup.  Ct.  206,  119 
U.  S.  280,  30  L.  Ed.  303. 

Under  Act  April  12,  1900,  declaring 
a  trestle  -built  by  a  railroad  company 
ever  a  tide  water  channel  to  be  a  lawful 
structure,  and  providing  that  such  mod- 
ification can  be  made  in  the  trestle's 
position  and  elevation  as  the  secretary 
of  war  may  order  in  the  interests  of 
navigation,  the  trestle  will  be  regarded 
as  a  lawful  structure  until  the  secretary 
of  war  shall  order  modifications  which 
the  company  shall  neglect  to  make. 
Frost  v.  Washington  County  R.  Co. 
(1901)  51  A.  806,  96  Me.  76,  50  L.  R. 
A.  68. 

6.  Removal  er  alteration  of  bridges.— 

The  right  of  the  United  States  to  re- 
quire the  removal  or  alteration  of  a 
bridge  as  an  obstruction  to  navigation 
of  an  interstate  waterway  is  not  affect- 
ed by  the  fact  that  it  made  no  objection 
when  the  bridge  was  built,  or  that  it 
was  built  under  authority  from  the 
state,  nor  do  such  facts  render  the  gov- 
ernment liable  to  compensate  the  own- 
er for  his  loss,  where  the  consent  of 
Congress  was  not  asked;  the  owner  be- 
ing chargeable  with  notice  of  its  power 
over  such  waters  and  its  right  to  exer- 
cise the  same  at  any  time.  A  company 
which  built  a  bridge  over  the  Allegheny 
river  under  a  charter  from  the  state  of 
Pennsylvania  containing  no  specifica- 
tions as  to  the  character  of  the  struc- 
ture, but  expressly  providing  that  it 
should  not  obstruct  the  navigation  of 
the  river,  and  that  the  piers  should  be 
constructed  in  such  manner  as  to  meet 
the  requisitions  of  the  law  in  regard  to 
obstruction  of  navigation,  holds  the 
franchise  granted  subject  to  such  con- 
ditions, and  may  be  required  at  any  time 
by  any  authority  having  lawful  juris- 
diction to  so  alter  its  bridge  as  to  meet 
the  enlarged  requirements  of  naviga- 
tion. U.  S.  v.  Union  Bridge  Co.  (D.  C. 
1906)  143  Fed.  377,  judgment  affirmed 
Union  Bridge  Co.  v.  U.  S.  (1907)  27 
Sup.  Ct  367,  204  U.  S.  364,  51  L.  Ed. 
523.  But  see  (1904)  25  Op.  Atty. 
Gen.  194,  holding  that  whether  a  bridge 
was  so  constructed  as  not  to  interrupt 
navigation  must  be  determined  by  the 
requirements  of  navigation  at  that  time, 
and  cannot  be  made  dependent  on  the 
Interests  of  future  navigation. 

The  bridge  over  the  Muskingum  riv- 
er at  Taylorsville,  Ohio,  is  a  nuisance 


to  navigation  which  ought  to  be  abated. 
(1890)  19  Op.  Atty.  Gen.  599. 

Whether  a  bridge  over  a  navigable 
water  of  the  United  States  is  an  "un- 
reasonable" obstruction  to  navigation 
must  be  determined  in  the  first  instance 
by  the  Secretary  of  War,  whose  deci- 
sion is  probably  subject  to  review  by 
the  courts.  (1890)  19  Op.  Atty.  Gen. 
676. 

7.  Conclusiveness  of  determination  of 
secretary  of  war.— Determination  of  the 
secretary  of  war  in  the  due  exercise  of 
authority  that  a  bridge  is  an  obstruc- 
tion is  conclusive.  U.  S.  v.  Mononga- 
hela  Bridge  Co.  (D.  C.  1908)  160  Fed. 
712,  judgment  affirmed  President,  etc., 
of  Monongahela  Bridge  Co.  v.  U.  S. 
(1910)  30  Sup.  Ct  356,  216  U.  S.  177, 
54  L.  Ed.  435.  But  a  decree  in  a  suit 
by  the  United  States  by  procurement 
of  the  Secretary  of  War  after  enact- 
ment of  River  and  Harbor  Act  March 
3,  1899,  refusing  to  enjoin  replacement 
of  a  bridge  over  the  Ohio  river,  con- 
formably to  Act  July  14,  1862,  held  a 
conclusive  determination  as  against  the 
Secretary  of  War,  when  attempting  un- 
der supposed  authority  of  this  section 
to  compel  alterations  in  the  bridge,  that 
in  the  absence  of  changed  conditions  the 
structure  was  not  subject  to  that  act. 
U.  S.  v.  Baltimore  &  O.  R.  Co.  (1913) 
33  Sup.  Ct.  850,  229  U.  S.  244,  57  L. 
Ed.  1169. 

8.  Notice  of  alteration,  on  whom 
served.— A  state  is  not  a  person,  cor- 
poration, or  association  within  sections 
4  and  5  of  the  act  of  September  19, 
1890  (26  Stat  453).  Consequently  the 
Secretary  of  War  is  not  authorized  to 
serve  notice  on  a  state  requiring  it  to  al- 
ter a  bridge  which  is  the  property  of  the 
state.    (1893)  20  Op.  Atty.  Gen.  606. 

gt  —.Requisites,— A  notice  to  a 
bridge  company  to  make  alterations  in 
a  bridge  over  an  interstate  waterway, 
conformably  to  this  section,  enacted  to 
secure  navigation  against  unreasonable 
obstructions,  is  not  insufficient  as  the 
basis  of  a  criminal  prosecution  in  case 
of  noncompliance  because  it  bears  the 
signature  of  the  Assistant  Secretary  of 
War,  instead  of  the  Secretary  himself, 
who  is  the  official  named  in  the  statute 
as  the  one  to  give  such  notice,  where 
the  communication  shows  upon  its  face 
that  it  was  from  the  War  Department, 
and  from  the  Secretary  of  War,  and 
that  the  latter,  without  abrogating  his 
authority  under  the  statute,  only  used 
the  hand  of  the  Assistant  Secretary  in 
order  to  give  the  owners  of  the  bridge 
notice  of  what  was  required  of  them. 
Hannibal  Bridge  Co.  v.  U.  S.  (1911)  31 
Sup.  Ct.  603,  606,  221  U.  S.  194,  55  I*. 
Ed.  699. 

Assuming  that  Act  Aug.  11,  1888,  c 
860,  ||  9  and  10,  are  valid,  a  notice  giv- 
en by  the  secretary  of  war  must  point 
out  what  alterations  are  required  to  be 
made;  and  a  notice  is  not  sufficient 
which  requires  the  owners  "to  so  alter 
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said  bridge  as  to  render  navigation 
through  or  under  it  free,  easy,  and  un- 
obstructed," though  the  notice  contains 
a  recital  that  "the  bridge  was  an  ob- 
struction to  free  navigation  by  reason 
of  its  location,  which  at  stages  of  wa- 
ter permitting  navigation  over  the  Des 
Moines  rapids  renders  difficult  the  pas- 
sage of  boats,  rafts,  etc.,  through  its 
west  draw  rest  pier."  U.  S.  v.  Keokuk 
&  H.  Bridge  Go.  (D.  G.  1891)  45  Fed. 
178. 

10.  — -  Hearing.— A  bridge  company 
convicted  for  failure  to  make  the  alter- 
ations in  a  bridge  over  an  interstate 
waterway  which  the  Secretary  of  War, 
acting  under  this  section  requires,  was 
afforded  the  reasonable  opportunity  to 
be  heard,  contemplated  by  that  law,  up- 
on the  question  whether  the  bridge  was, 
in  fact,  an  unreasonable  obstruction  to 
navigation,  where  the  company  had  full 
notice  of  the  action  of  the  officer  of  en- 
gineers, who,  under  the  order  of  the 
Secretary,  made  a  tentative  examina- 
tion of  the  facts,  and  appeared  at  the 
regular  final  hearing  before  that  officer, 
with  liberty  to  contest  the  facts,  and 
introduce  any  evidence  pertinent  to  the 
case,  and  the  decision  of  the  Secretary 
of  War  was  based  on  the  Engineer  of- 
ficer's report  of  all  the  facts  adduced 
before  him,  and  which  constituted  the 
basis  of  his  conclusion  that  the  bridge 
was  an  unreasonable  obstruction  to 
navigation.  President,  etc.,  of  Mononga- 
hela  Bridge  Go.  v.  U.  S.  (1910)  30 
Sup.  Ct.  356,  360,  216  U.  S.  177,  54  L. 
Ed.  435. 

1 1.  _  Time  for  compliance.— 
Where  county  commissioners  of  M. 
County,  Ohio,  were  notified  by  the  sec- 
retary of  war,  Feb.  25,  1891,  to  pro- 
vide a  state  bridge  over  the  M.  river, 
with  a  "draw"  for  the  passage  of  boats, 
on  or  before  September  30,  "1891,  but 
the  commissioners  had  no  funds  with 
which  to  provide  the  "draw,"  nor  could 
make  a  levy  for  that  purpose  until 
March  or  June,  1891,  which  levy  would 
not  be  collectible  in  full  before  Decem- 
ber 20th  of  the  year  following,  and  they 
had  applied  to  the  legislature  for  the 
necessary  funds  without  success,  and 
had  no  opportunity  to  submit  the  ques- 
tion of  the  necessary  expenditure,  which 
exceeded  $10,000,  to  a  popular  vote,  as 
required  in  case  of  such  excess,  the  no- 
tice did  not  give  a  reasonable  time  in 
which  to  provide  the  "draw."  U.  S.  v. 
Rider  (D.  C.  1892)  50  Fed.  406. 

12.  Alterations  or  changes  In  bridges 
as  taking  of  property.— A  railroad 
bridge  over  a  navigable  stream,  built 
under  authority  of  an  act  of  Congress 
which  contained  no  reservation  as  to 
repeal,  modification,  or  alteration,  can 
only  be  required  to  be  removed  or  re- 
placed by  a  new  bridge  constructed,  in 
accordance  with  Act  March  3,  1899,  c. 
425,  30  Stat.  1121,  by  an  act  of  Con- 
gress authorizing  the  same  and  provid- 
ing for  just  compensation.     U.  S.  V. 
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Parkersburg  Branch  R.  Go.  (1906)  14 
Fed.  224,  74  G.  G.  A.  354,  affirming  d< 
cree  (G.  G.  1905)  134  Fed.  969. 

The  making  of  alterations  or  change 
in  a  bridge  erected  under  the  sanctio 
of  a  state  over  an  interstate  waterwa 
which  the  Secretary  of  War,  acting  ui 
der  this  section,  requires  to  secure  na) 
igation  against  an  unreasonable  ol 
struction,  is  not  a  taking  of  prival 
property  for  public  use  for  which  tt 
federal  Constitution  requires  compel 
sation  to  be  made,  but  is  merely  inc 
dental  to  the  exercise  by  the  goven 
ment  of  its  power  to  regulate  commen 
among  the  states.'  Union  Bridge  Co. 
U.  S.  (1907)  27  Sup.  Ct  367,  375,  2( 
U.  S.  364,  51  L.  Ed.  523,  affirmii 
judgment  U.  S.  v.  Union  Bridge  Co.  (I 
C.  1906)  143  Fed.  377. 

The  action  of  the  Secretary  of  War  : 
requiring  changes  in  a  bridge  over  f 
interstate  waterway  within  a  specific 
time,  and  after  the  parties  have  be< 
heard,  conformably  to  this  section,  ei 
acted  to  secure  navigation  against  ui 
reasonable  obstruction,  is  not  such 
taking  of  private  property  for  publ 
use  as  must,  under  the  federal  Const 
tution,  be  preceded  by  making,  or  su 
ficiently  securing,  compensation  to  tl 
owners  of  the  bridge.  President,  et< 
of  Monongahela  Bridge  Co.  v.  U. 
(1910)  30  Sup.  Ct  356,  360,  216  U. 
177,  54  L.  Ed.  435,  affirming  judgme: 
U.  S.  v.  Monongahela  Bridge  Co.  (1 
C.  1908)  160  Fed.  712. 

The  mere  silence  of  Congress  and  1 
failure  directly  to  interfere  and  preve: 
the  original  construction  of  a  bridi 
erected  under  the  sanction  of  a  stat 
over  an  interstate  waterway,  impos 
no  constitutional  obligation  upon  t) 
United  States  to  make  compensation  f 
subsequent  changes  or  alterations  whi 
the  public  good,  in  its  judgment,  r 
quires.    Id. 

The  right  of  the  United  States  to  i 
quire  the  removal-  or  alteration  of 
bridge  as  an  obstruction  to  navigati 
of  an  interstate  waterway  is  not  i 
fected  by  the  fact  that  it  made  no  c 
jection  when  the  bridge  was  built, 
that  it  was  built  under  authority  fr< 
the  state,  nor  do  such  facts  render  t 
government  liable  to  compensate  t 
owner  for  his  loss,  where  the  const 
of  Congress  was  not  asked;  the  owi 
being  chargeable  with  notice  of  its  po 
er  over  such  waters  and  its  right 
exercise  the  same  at  any  time.  U.  S. 
Union  Bridge  Co.  (D.  C.  1906)  143  F 
377,  judgment  affirmed  Union  Brie 
Co.  v.  U.  S.  (1907)  27  Sup.  Ct  367,  2 
U.  S.  364,  51  L.  Ed.  523. 

It  is  the  duty  of  the  Secretary 
War,  under  section  4  of  the  act  of  181 
to  ascertain  whether,  in  his  judgme 
the  Canal  Street  Bridge  across  1 
south  branch  of  the  Chicago  river  ia 
unreasonable  obstruction  to  the  f: 
navigation  of  that  river,  and,  in  case 
decides  that  it  is,  to  proceed  as  direc 
by  that  statute  and  require   such 
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alteration  of  the  bridge  as  will  render 
navigation  through  and  under  it  safe, 
easy,  and  unobstructed  (1891)  20 
Op.  Atty.  Gen.  101. 

Where  a  bridge  was  erected  by  au- 
thority of  a  state  before  Congress  as- 
sumed actual  jurisdiction  over  the  riv- 
er for  the  purposes  of  navigation,  and  it 
was  declared  an  obstruction  to  naviga- 
tion by  the  Secretary  of  War,  the  own- 
ers or  parties  controlling  the  bridge  may 
be  required  to  alter  it  without  compen- 
sation by  the  United  States  for  the  ex- 
penses incurred.  (1896)  21  Op.  Atty. 
Gen.  430.  See,  also,  Union  Bridge  Co. 
v.  U.  S.  (1907)  "27  Sup.  Ct.  367,  204  U. 
a  364,  51  L.  Ed.  523. 

Structures  which  are  unauthorized  by 
law    may   be   summarily    removed    and 
without    compensation.      Those    which 
are  authorized  by  law  can  only  be  re- 
moved upon  making  just  compensation, 
unless  the  authorization  by  the  federal 
government    was.  accompanied    with    a 
reservation  of  a  right  to  change,  modi- 
fy, or  remove.     The  Secretary  of  War 
is  not  authorized  by  section  4  of  the 
act  of  1890,  to  require  changes  to  be 
made  in  the  bridge  of  the  Baltimore  & 
Ohio  Railroad  Company  over  the  Ohio 
river  at  the  expense  of  the  owner  with- 
out compensation,   as   this  act  applies 
only  to  such  bridges  as  are  constructed 
under  the  authority  of  an  act  of  Con- 
gress which  expressly  reserved  »to  Con- 
gress the  right  to  require  changes  or 
modifications    in    the    structure.     But, 
when    the    company    itself    voluntarily 
prostrates   its   bridge    with   the   inten- 
tion of  constructing  another  in  its  place, 
the  Secretary  of  War  has  the  right  to 
prescribe  conditions  as  to  height,  length 
of  span,  etc     (1899)  22  Op.  Atty.  Gen. 
343. 

Reservation  in  the  act  of  December 
17,  1872  (17  Stat.  398),  and  the  amend- 
atory  act   of   February   14,   1883    (22 
Stat.  414),  of  the  power  to  require  the 
alteration  of  any  bridge  constructed  un- 
der their  authority,  places  beyond  ques- 
tion the  power  in  Congress  to  compel 
the    owners  to   alter   any   bridge   con- 
structed at  their  own  expense,  without 
compensation,  so  as  to  remove  all  ma- 
terial   obstructions    to   navigation.      If 
the  Ohio  Falls  bridge,  which  was  con- 
structed under  the  act  of  July  14,  1862 
(12  Stat.  569),  and  the  amendatory  act 
of  February  17,"*  1865  (13  Stat.  431),  at 
the   time   of  its  construction   complied 
with  all  the  requirements  of  those  acts 
and  did  not  then  interrupt  the  naviga- 
tion of  the  river,  there  being  in  neither 
of  those  acts  any  reservation  of  pow- 
er to  alter,  amend,  or  repeal  the  acts, 
the  owners  thereof  cannot  be  required 
to  make  such  changes  therein  as  the 
interests   of   navigation   may  now   de- 
mand,  at  their  own   expense,   without 
compensation.      (1904)    25    Op.    Atty. 
Gen.   194. 

The  Secretary  of  War  cannot  require 
county  commissioners  to  tear  down  a 
bridge   over  a  navigable   river  wholly 


within  state  on  the  ground  that  it  is  an 
unreasonable  obstruction  to  the  free 
navigation  of  such  river  without  ten- 
dering compensation  therefor.  State  v. 
Ashtabula  County  Com'rs  (1905)  28 
Ohio  Cir.  Ct  R.  212. 

13.  Compelling  elevation  of  bridge, 
approval  of  plans  as  condition  prece- 
dents—A  drainage  district  cannot  com- 
pel elevation  of  railroad  bridges  across 
a  river  until  reasonable  plans  therefor 
are  approved  by  the  proper  federal  au- 
thorities. Kaw  Valley  Drainage  Dist 
of  Wyandotte  County  v.  Kansas  City 
Terminal  Ry.  Co.  (1912)  123  P.  991,  87 
Kan.  272. 

14.  Equitable  relief.— Where  a  pri- 
vate canal  constructed  and  used  as  a 
cut-off  to  take  the  place  commercially 
of  the  tortuous  channel  of  a  navigable 
stream  has  been  abandoned,  and  its 
uses  for  such  purpose  entirely  destroy- 
ed by  the  owner  of  the  rights  therein, 
the  rights  of  the  public  revert  to  the 
original  channel  of  the  stream,  and  the 
United  States  may  maintain  a  suit  to 
enjoin  the  obstruction  of  such  channel 
by  a  bridge.  U.  S.  v.  President,  etc.,  of 
Jamaica  &  R.  Turnpike  Road  (C.  C. 
1910)  183  Fed.  598,  decree  reversed 
(1913)  204  Fed.  759,  123  C.  C.  A.  128. 
See  U.  S.  v.  Baltimore  &  O.  R.  Co. 
(1913)  33  Sup.  Ct.  850,  229  U.  S.  244, 
57  1j.  Ed.  1169.  And  see  notes  under 
§  9971,  post 

15.  Liability  to  fine  under  statute.— 
A   verdict    of   guilty   against   a   bridge 
company   in   a   prosecution   under   this 
section  for  failure  to  comply  with  an 
order  of  the  Secretary  of  War  requiring 
the  defendant  to  alter  a  bridge  over  the 
Monongahela   river  at  Brownsville,  50 
miles   above   Pittsburg,    held   sustained 
by  the  evidence,  where  it  appeared  that, 
prior  to  the  time  the  bridge  was  built  in 
1832,    the   river   had   been    declared   a 
navigable  stream  by  the  Legislatures  of 
both    Pennsylvania    and    Virginia,    and 
was  to  a  small  extent  then  navigated  at 
that  point;    that  surveys  looking  to  its 
improved    navigation    as    it    has    since 
been  improved  had  been  made  by  both 
the  state  and  federal  governments,  and 
that  defendant's  charter  granted  by  the 
state  of  Pennsylvania  expressly  provid- 
ed that  the  bridge  to  be  erected  should 
not  obstruct  the  navigation  of  the  river. 
It  is  not  a  defense  that  the  bridge  was 
adopted  and  recognized  by  the  execu- 
tive department  of  the  government  as 
an   integral  part  of   the  national  pike 
and   post   route   over   which   the   mails 
were  carried.     U.   S.   v.   Monongahela 
Bridge  Co.  (D.  C.  1908)  160  Fed.  712, 
judgment   affirmed    President,    etc.,    of 
Monongahela  Bridge  Co.  v.  U.  S.  (1910) 
30  Sup.  Ct  356,  216  TJ.  S.  177,  54  L. 
Ed.  435. 

16.  —  Under  prior  statute.— Fail- 
ure to  comply  with  an  order  of  the  sec- 
retary of  war  directing  an  alteration  in 
a  bridge  to  facilitate  navigation  will  not 
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subject  municipal  officers  to  criminal 
prosecution  under  Act  Aug.  11,  1888,  as 
amended  by  Act  Sept  19,  1890,  where 
such  officers  have  not  in  their  hands 
the  funds  to  do  the  work,  and  under 
the  laws  of  the  state  cannot  obtain 
them  within  the  time  fixed  by  the  sec- 
retary's order  for  the  completion  of  the 
work.  Failure  of  municipal  officers  to 
suggest  any  want  of  public  moneys  in 
their  hands  for  the  alteration  of  a 
bridge,  or  any  want  of  power  to  obtain 
the  funds,  until  after  the  secretary  of 
war  has  made  an  order  for  such  al- 
teration, does  not  preclude  them  from 
setting  up  those  facts  in  defense  of 
their  criminal  liability.  Rider  v.  U.  S. 
(1900)  20  Sup.  Ct.  838,  178  U.  S.  251, 
44  L.  Ed.  1057,  reversing  judgment  U, 
B.  v.  Rider  (D.  C.  1892)  50  Fed.  406. 

Notice  was  served  on  a  railroad  com- 
pany under  Act  Aug.  11,  188S,  requir- 
ing it  to  alter  its  bridge  over  a  certain 
river  so  that  it  would  not  obstruct  nav- 
igation. Before  the  time  allowed  for 
the  purpose  had  expired,  the  company 
was  dispossessed  of  its  property,  in- 
cluding the  bridge,  and  receivers  there- 
of were  appointed,  in  judicial  proceed- 
ings instituted  by  mortgage  bondhold- 
ers.   The  notice  not  having  been  com- 


plied with,  an  action  was  bro 
against  the  receivers  and  the  com] 
to  recover  the  fine  imposed  by  the  s 
ute  in  such  cases.  Held,  that  the 
ceivers  would  not  be  held  liable,  a! 
notice  bad  been  served  on  them  in  t 
official  capacity,  though  prior  to  1 
appointment  they  had  notice  that 
company  had  been  notified  to  alter 
bridge,  as  the  statute  required  the 
tice  to  be  served  on  the  person  or 
poration  owning  or  controlling  the 
jectionable  structure,  and  that  the  < 
pany  was  not  liable,  as  the  fact  thi 
had  been  dispossessed  of  its  prop 
by  judicial  proceedings  was  a  suffi< 
excuse  for  its  noncompliance  with 
notice.  U.  S.  v.  St  Louis,  A.  &  1 
Co.  (D.  C.  1890)  43  Fed.  414. 

Cited    without    definite    applied 
Gummings   v.   Chicago    (1903)   23 
Ct  472,  476,  188  U.  S.  410,  47  L. 
525;   TJ.  S.  v.  Hanson  (1909)  167 
881,  93  C.  C.  A.  371;   U.  S.  v.  Grin 
(D.   C.  1909)   170  Fed.  205   (reve 
[1911]  31  Sup.  Ct.  480,  220  U.  S. 
55  L.  Ed.  563);  U.  S.  v.  11,150  Po 
of  Butter   (D.  C.  1911)   188  Fed. 
(affirmed  [19121  195  Fed.  657, 115  ( 
A.  463). 


§  9971.  (Act  March  3,  1899,  c.  425,  §  9.)     Construction  of  bridj 
etc.,  over  navigable  waters ;  approval  of  plans. 
It  shall  not  be  lawful  to  construct  or  commence  the  construct 
of  any  bridge,  dam,  dike,  or  causeway  over  or  in  any  port,  re 
stead,  haven,  harbor,  canal,  navigable  river,  or  other  navigs 
water  of  the  United  States  until  the  consent  of  Congress  to 
building  of  such  structures  shall  have  been  obtained   and  u 
the  plans  for  the  same  shall  have  been  submitted  to  and  appro 
by  the  Chief  of  Engineers  and  by  the  Secretary  of  War :    Provic 
That  such  structures  may  be  built  under  authority  of  the  legislat 
of  a  State  across  rivers  and  other  waterways  the  navigable  porti 
of  which  lie  wholly  within  the  limits  of  a  single  State,  provided 
location  and  plans  thereof  are  submitted  to  and  approved  by 
Chief  of  Engineers  and  by  the  Secretary  of  War  before  construct 
is   commenced:     And  provided  further,  That  when  plans  for 
bridge  or  other  structure  have  been  approved  by  the  Chief  of  '. 
gineers  and  by  the  Secretary  of  War,  it  shall  not  be  lawful  to  dev 
from  such  plans  either  before  or  after  completion  of  the  struct 
unless  the  modification  of  said  plans  has  previously  been  submit 
to  and  received  the  approval  of  the  Chief  of  Engineers  and  of 
Secretary  of  War.     (30  Stat.  1151.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1 
cited  above. 

This  section  and  section  10  of  this  act,  ante,  §  9910,  superseded  Act  £ 
19,  1890,  c.  907,  f  7,  26  Stat.  454,  as  amended  by  Act  July  13,  1892,  c. 
§  3,  27  Stat.  88,  which  prohibited  the  erection  of  obstructions  to  navigai 
and  prohibited  the  erection  of  bridges  over  navigable  waters  under  State 
islation  before  the  approval  of  the  plans  by  the  Secretary  of  War,  and 
hibited  the  alteration  of  channels  unless  authorized  by  said  Secretary.     A 
operation  of  Act  Sept.  19,  1890,  c.  907,  §  10,  see  said  section,  ante,  §  9910a, 
notes  thereunder. 

Provisions  prescribing  what  officers  should  aid  in  the  enforcement  of 
Sept.  19,  1890,  c.  907,  §§  4-10,  were  made  by  section  11  thereof,  ante,  f  9 
Said  sections  4-9  were  'superseded  by  this  act,  sections  9,  10,  12-16,  18-2C 
which  contained  provisions  more  or  less  similar  to  those  contained  in  the 
perseded  sections,  and  therefore  said  section  11  may  be  regarded  as  applici 
to  this  act  so  far  as  it  contained  such  substitute  provisions. 
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Penalties  for  violations  of  this  section  were  prescribed  by  section  12  of  this 
act,  amended  by  Act  Feb.  20,  1900,  c.  23,  §  2,  ante,  §  9917. 

The  provisions  ot  this  section  were  made  applicable  to  the  completed  and 
uncompleted  portions  of  the  Illinois  and  Mississippi  canal,  by  Act  June  13, 
1902,  c.  1079,  §  10,  post,  §  9972. 

Decision* 

fr.  R.  Co.  (1862)  87  Mass.  (5  Allen) 
221;  Attorney  General  v..  Stevens 
(1831)  1  N.  J.  Eq.  (Saxt.)  369,  22  Am. 
Dec  526;  Miller  v.  Prairie  du  Chien 
&  M.  Ry.  Co.  (1874)  34  Wis.  533. 

2.  Power  of  states  In  absenoe  of  fed- 
eral legislation^— See  §  9910,  ante,  and 
notes  thereunder. 

In  the  absence  of  federal  legislation, 
a  state  may,  by  authorizing  the  erection 
of  a  bridge,  obstruct  a  navigable  river. 
Willson  v.  The  Black  Bird  Creek  Marsh 
Co.  (1829)  2  Pet  245,  7  I*  Ed.  412; 
Gilman  v.  Philadelphia  (1865)  3  Wall. 
713,  18  L.  Ed.  96;  Escanaba  Co.  v.  Chi- 
cago (1882)  107  U.  S.  678,  2  Sup.  Ct 
185,  27  L.  Ed.  442;  Cardwell  v.  Amer- 
ican Bridge  Co.  (1885)  5  Sup.  Ct.  423, 
113  U.  S.  205,  28  L.  Ed.  959;  Huse  v. 
Glover  (1886)  7  Sup.  Ct  313,  119  U. 
S.  543,  30  L.  Ed.  487;  Willamette  Iron 
Bridge  Co.  v.  Hatch  (1888)  8  Sup.  Ct 
811,  815,  125  U.  S.  1,  31  L.  Ed. 
629  (reversing  decree  Wallamet  Iron 
Bridge  Co.  v.  Same  [C.  C  1884]  19  Fed. 
347) ;  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Ohio  (1897)  17  Sup.  Ct  357,  165  U. 
S.  365,  41  L.  Ed.  747;  City  of  Chicago 
v.  Chicago  Transp.  Co.  (1915)  222  Fed. 
238,  137  C.  C.  A.  654,  L.  R.  A.  1915F, 
1062;  Oregon  City  Transp.  Co.  v.  Co- 
lumbia St.  Bridge  Co.  (D.  C.  1892)  53 
Fed.  549;  Mauldin  v.  Central  of  Geor- 
gia Ry.  Co.  (1913)  61  So.  947,  181  Ala. 
591;  Whitehurst  v.  Norfolk  &  S.  R.  R. 
(N.  C.  1911)  72  S.  E.  73. 

Where,  under  authority  of  the  legis- 
lature of  West  Virginia,  it  is  propos- 
ed to  construct  a  bridge  over  a  navi- 
gable river  within  the  *  state,  which 
bridge,  if  built,  will  be  an  obstruction 
to  navigation,  but  its  construction  is 
neither  expressly  nor  impliedly  for- 
bidden by  any  law  of  congress,  there  is 
no  warrant  for  judicial  proceedings  to 
prevent  the  threatened  obstruction  to 
navigation.  (1886)  18  Op.  Atty.  Gen. 
425. 

The  power  depends  solely  on  the  ab- 
sence of  congressional  legislation  as- 
serting the  reserved  authority  of  the 
general  government  over  all  navigable 
streams,  including  even  those  wholly 
within  a  state,  and  ceased  to  exist 
from  the  enactment  of  Act  Sept.  19, 
1890  (26  Stat  454).  Egan  v.  Hart 
(1897)  17  Sup.  Ct.  300,  301,  165  U. 
S.  188,  41  L.  Ed.  680.  And  expenditure 
of  money  by  Congress  in  improving  a 
river  and  making  a  port  of  entry  held 
not  an  assumption  by  Congress  of  pow- 
er over  the  river,  and  the  state  is  not 
deprived  of  the  power  of  authorizing 
a  bridge  over  the  river  without  the  as- 
sent of  Congress.     An   act  admitting 
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L  Necessity    of    statutory    authority    for 
construction   of  bridges. 

I  Power  of  states  in  absence  of  federal 

legislation. 
S.  Power  of  congress. 

4.  —  Delegation  of  power  on  secretary 

of   war. 

5.  Construction  and  operation  of  statutes 

permitting    bridges. 

6.  Conflict   with    treaties. 

7.  Interstate  and   intrastate  waters  with- 

in  statute. 

8.  Navigable  waters  of  the  United  States. 
%.  —  Waters   held   navigable. 

10.  —  Waters    held    not   navigable. 
1L  Duty    and    authority    of    secretary    of 
war   under    this    section. 

II  —  Under    prior    general    statutes. 

13.  —  Under    local    acta. 

14.  —  Notification  of  approval  of  plans. 

15.  —  Question   of  approval. 

16.  Eminent  domain,   right  to  exercise. 

17.  Contracts    for    construction    of    bridge 

as  violative  of  statute. 

18.  Bridge    a    nuisance    or    unlawful    ob- 

struction. 

1*.  —  Question    for   Jury. 

W.  Bridge  not  nuisance  or  unlawful  ob- 
struction. 

n*.  —  Judicial   notice. 

2.  —  Burden  of  proof  and  presump- 
tions. 

23.  Obligation  ot  owner  of  bridge  in  gen- 

eral. 

24.  Bridge   owner    or   contractor   held    lia- 

ble for  damages. 

25.  Damages    held    not   recoverable, 

26.  Abatement  of  bridge. 

27.  Injunctive    relief. 

28.  Criminal    prosecution. 

29.  Jurisdiction   of  courts. 

I.  Necessity  of  statutory  authority 
for  construction  of  bridges.— The  right 
to  cross  navigable  water  by  a  bridge 
roust  be  given  by  statute.  Works  v. 
Junction  R.  R.  (C.  C.  1853)  Fed.  Cas. 
No.  18,046;  Inhabitants  of  Arundel  v. 
McCuIIoch  (1813)  10  Mass.  70;  Com- 
monwealth v.  Inhabitants  of  Charles- 
town  (1822)  18  Mass.  (1  Pick.)  180,  11 
Am.  Dec.  161;  Ft.  Plain  Bridge  Co.  v. 
Smith  (1864)  30  N.  Y.  44;  People  v. 
Gutchess  (1867)  48  Barb.  656.  But  see 
Chenango  Bridge  Co.  v.  Paige  (1880) 
83  N.  Y.  178,  38  Am.  Rep.  407,  holding 
that  a  person  owning  land  on  both  sides 
of  a  river  can  maintain  a  bridge  for 
his  own  use,  although  without  authority 
of  the  legislature  or  even  in  defiance  of 
legislative  prohibition,  providing  he 
does  not  thereby  interfere  with  the  pub- 
lic easement;  but  he  cannot  without 
legislative  authority,  maintain  such 
bridge  for  public  use.  And  see  Works 
▼•  Junction  R.  R.  (C.  C.  1853)  Fed. 
Cas.  No.  18,046;  Iattle  Rook,  M.  R.  & 
T.  B.  Co.  v.  Brooks  (1882)  39  Ark. 
403.  43  Am.  Rep.  277;  Hamilton  v. 
Vicksburg,  S.  &  P.  R.  Co.  (1882)  34 
I«.  Ann.  970,  44  Am.  Rep.  451;  Fall 
Kiver  Iron  Works  Co.  v.  Old  Colony  & 

10  U.S.Comp.,1^-767 


§  9970 


BITERS,  HARBORS,  AND  CANALS 


(Tit 


subject  municipal  officers  to  criminal 
prosecution  under  Act  Aug.  11,  1888,  as 
amended  by  Act  Sept.  19,  1890,  where 
such  officers  have  not  in  their  hands 
the  funds  to  do  the  work,  and  under 
the  laws  of  the  state  cannot  obtain 
them  within  the  time  fixed  by  the  sec- 
retary's order  for  the  completion  of  the 
work.  Failure  of  municipal  officers  to 
suggest  any  want  of  public  moneys  in 
their  hands  for  the  alteration  of  a 
bridge,  or  any  want  of  power  to  obtain 
the  funds,  until  after  the  secretary  of 
war  has  made  an  order  for  such  al- 
teration, does  not  preclude  them  from 
setting  up  those  facts  in  defense  of 
their  criminal  liability.  Rider  v.  XJ.  S. 
(1900)  20  Sup.  Ct.  838,  178  U.  S.  251, 
44  L.  Ed.  1057,  reversing  judgment  IT. 
S.  v.  Rider  (D.  C.  1892)  50  Fed.  406. 

Notice  was  served  on  a  railroad  com- 
pany under  Act  Aug.  11,  18S8,  requir- 
ing it  to  alter  its  bridge  over  a  certain 
river  so  that  it  would  not  obstruct  nav- 
igation. Before  the  time  allowed  for 
the  purpose  had  expired,  the  company 
was  dispossessed  of  its  property,  in- 
cluding the  bridge,  and  receivers  there- 
of were  appointed,  in  judicial  proceed- 
ings instituted  by  mortgage  bondhold- 
ers.   The  notice  not  having  been  com- 


plied with,  an  action  was  bro 
against  the  receivers  and  the  com] 
to  recover  the  fine  imposed  by  the  i 
ute  in  such  cases.  Held,  that  the 
ceivers  would  not  be  held  liable,  a: 
notice  bad  been  served  on  them  in  1 
official  capacity,  though  prior  to  1 
appointment  they  had  notice  that 
company  had  been  notified  to  alter 
bridge,  as  the  statute  required  the 
tice  to  be  served  on  the  person  or 
poration  owning  or  controlling  the 
jectionable  structure,  and  that  the  < 
pany  was  not  liable,  as  the  fact  thi 
had  been  dispossessed  of  its  proc 
by  judicial  proceedings  was  a  suffi< 
excuse  for  its  noncompliance  with 
notice.  U.  S.  v.  St.  Louis,  A.  &  1 
Co.  (D.  C.  1890)  43  Fed.  414. 

Cited    without    definite    app Ileal 

Cummings  v.   Chicago    (1903)   23 
Ct.  472,  476,  188  U.  S.  410,  47  L. 
525;   U.  S.  v.  Hanson  (1909)  167 
881,  93  C.  C.  A.  371 ;   U.  S.  v.  Grin 
(D.   C.  1909)    170  Fed.  205   (reve 
[1911]  31  Sup.  Ct.  480,  220  U.  S. 
55  L.  Ed.  563) ;   U.  S.  v.  11,150  Po 
of  Butter   (D.  C.  1911)   188  Fed. 
(affirmed  [19121  195  Fed.  657, 115  ( 
A.  463). 


§  9971.  (Act  March  3,  1899,  c.  425,  §  9.)     Construction  of  bridj 
etc.,  over  navigable  waters ;  approval  of  plans. 
It  shall  not  be  lawful  to  construct  or  commence  the  construct 
of  any  bridge,  dam,  dike,  or  causeway  over  or  in  any  port,  re 
stead,  haven,  harbor,  canal,  navigable  river,  or  other  navigs 
water  of  the  United  States  until  the  consent  of  Congress  to 
building  of  such  structures  shall  have  been  obtained  and  u 
the  plans  for  the  same  shall  have  been  submitted  to  and  appro 
by  the  Chief  of  Engineers  and  by  the  Secretary  of  War :    Provic 
That  such  structures  may  be  built  under  authority  of  the  legislat 
of  a  State  across  rivers  and  other  waterways  the  navigable  porti 
of  which  lie  wholly  within  the  limits  of  a  single  State,  provided 
location  and  plans  thereof  are  submitted  to  and  approved  by 
Chief  of  Engineers  and  by  the  Secretary  of  War  before  construct 
is  commenced:     And  provided  further,  That  when  plans  for 
bridge  or  other  structure  have  been  approved  by  the  Chief  of  '. 
gineers  and  by  the  Secretary  of  War,  it  shall  not  be  lawful  to  dev 
from  such  plans  either  before  or  after  completion  of  the  struct 
unless  the  modification  of  said  plans  has  previously  been  submil 
to  and  received  the  approval  of  the  Chief  of  Engineers  and  of 
Secretary  of  War.     (30  Stat.  1151.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1 
cited  above. 

This  section  and  section  10  of  this  act,  ante,  §  9910,  superseded  Act  £ 
19,  1890,  c.  907,  |  7,  26  Stat.  454,  as  amended  by  Act  July  13,  1892,  c 
§  3,  27  Stat.  88,  which  prohibited  the  erection  of  obstructions  to  naviga 
and  prohibited  the  erection  of  bridges  over  navigable  waters  under  State 
islation  before  the  approval  of  the  plans  by  the  Secretary  of  War,  and 
hibited  the  alteration  of  channels  unless  authorized  by  said  Secretary.  A 
operation  of  Act  Sept.  19,  1890,  c.  907,  §  10,  see  said  section,  ante,  §  9910a, 
notes  thereunder. 

Provisions  prescribing  what  officers  should  aid  in  the .  enforcement  of 
Sept.  19,  1890,  c.  907,  §§  4-10,  were  made  by  section  11  thereof,  ante,  g  9 
Said  sections  4-9  were  superseded  by  this  act,  sections  9,  10,  12-16,  18-2( 
which  contained  provisions  more  or  less  similar  to  those  contained  in  the 
perseded  sections,  and  therefore  said  section  11  may  be  regarded  as  applic 
to  this  act  so  far  as  it  contained  such  substitute  provisions. 
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Penalties  for  violations  of  this  section  were  prescribed  by  section  12  of  this 
act,  amended  by  Act  Feb.  20,  1900,  c.  23,  §  2,  ante,  §  9917. 

The  provisions  of,  this  section  were  made  applicable  to  the  completed  and 
uncompleted  portions  of  the  Illinois  and  Mississippi  canal,  by  Act  June  13, 
1902,  c.  1079,  §  10,  post,  §  9972. 

Decisions 

*.  R.  Go.  (1862)  87  Mass.  (5  Allen) 
221;  Attorney  General  v..  Stevens 
(1831)  1  N.  J.  Bq.  (Saxt.)  369,  22  Am. 
Dec  526;  Miller  v.  Prairie  du  Ghien 
&  M.  Ry.  Co.  (1874)  34  Wis.  533. 

2.  Power  of  states  In  absence  of  fed- 
eral legislation.— See  §  9910,  ante,  and 
notes  thereunder. 

In  the  absence  of  federal  legislation, 
a  state  may,  by  authorizing  the  erection 
of  a  bridge,  obstruct  a  navigable  river. 
Willson  v.  The  Black  Bird  Creek  Marsh 
Co.  (1829)  2  Pet  245,  7  L.  Ed.  412; 
Gilman  v.  Philadelphia  (1865)  3  Wall. 
713,  18  L.  Ed.  96;  Escanaba  Co.  v.  Chi- 
cago (1882)  107  U.  S.  678,  2  Sup.  Ct 
185,  27  L.  Ed.  442;  Cardwell  v.  Amer- 
ican Bridge  Co.  (1885)  5  Sup.  Ct.  423, 
113  U.  S.  205,  28  L.  Ed.  959;  Huse  v. 
Glover  (1886)  7  Sup.  Ct.  313,  119  U. 
S.  543,  30  L.  Ed.  487;  Willamette  Iron 
Bridge  Co.  v.  Hatch  (1888)  8  Sup.  Ct. 
811,  815,  125  U.  S.  1,  31  L.  Ed. 
629  (reversing  decree  Wallamet  Iron 
Bridge  Co.  v.  Same  [C.  C.  1884]  19  Fed. 
347);  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Ohio  (1897)  17  Sup.  Ct  357,  165  U. 
S.  365,  41  L.  Ed.  747;  City  of  Chicago 
v.  Chicago  Transp.  Co.  (1915)  222  Fed. 
238,  137  C.  C.  A.  654,  L.  R.  A.  1915F, 
1062;  Oregon  City  Transp.  Co.  v.  Co- 
lumbia St.  Bridge  Co.  (D.  C.  1892)  53 
Fed.  549;  Mauldin  v.  Central  of  Geor- 
gia Ry.  Co.  (1913)  61  So.  947,  181  Ala. 
591;  Whitehurst  v.  Norfolk  &  S.  R.  R. 
(N.  C.  1911)  72  S.  E.  73. 

Where,  under  authority  of  the  legis- 
lature of  West  Virginia,  it  is  propos- 
ed to  construct  a  bridge  over  a  navi- 
gable river  within  the  .state,  which 
bridge,  if  built,  will  be  an  obstruction 
to  navigation,  but  its  construction  is 
neither  expressly  nor  impliedly  for- 
bidden by  any  law  of  congress,  there  is 
no  warrant  for  judicial  proceedings  to 
prevent  the  threatened  obstruction  to 
navigation.  (1886)  18  Op.  Atty.  Gen. 
425. 

The  power  depends  solely  on  the  ab- 
sence of  congressional  legislation  as- 
serting the  reserved  authority  of  the 
general  government  over  all  navigable 
streams,  including  even  those  wholly 
within  a  state,  and  ceased  to  exist 
from  the  enactment  of  Act  Sept.  19, 
1890  (26  Stat  454).  Egan  v.  Hart 
(1897)  17  Sup.  Ct.  300,  301,  165  U. 
S.  188,  41  L.  Ed.  680.  And  expenditure 
of  money  by  Congress  in  improving  a 
river  and  making  a  port  of  entry  held 
not  an  assumption  by  Congress  of  pow- 
er over  the  river,  and  the  state  is  not 
deprived  of  the  power  of  authorizing 
a  bridge  over  the  river  without  the  as- 
sent of  Congress.     An  act  Admitting 
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L  Necessity    of    statutory    authority    for 
construction   of   bridges. 

I  Power  of  states  In  absence  of  federal 

legislation. 

3.  Power  of  congress. 

4.  —  Delegation  of  power  on  secretary 

of   war. 

6.  Construction  and  operation  of  statutes 

permitting    bridges. 
&   Conflict   with   treaties. 

7.  Interstate  and   intrastate  waters  with- 

in statute. 

8.  Navigable  waters  of  the  United  States. 

9.  —  Waters   held   navigable. 
10.  —  Waters    held   not   navigable. 
1L   Duty   and    authority    of    secretary    of 

war   under    this    section. 

12.  —  Under    prior    general    statutes. 

13.  —  Under    local    acts. 

14.  —  Notification  of  approval  of  plans. 

15.  —  Question   of   approval. 

16.  Eminent  domain,   right  to  exercise. 

17.  Contracts    for    construction    of    bridge 

as  violative  of  statute. 

II  Bridge    a    nuisance    or    unlawful    ob- 

struction. 
M.  —  Question   for   Jury. 

20.  Bridge   not   nuisance  or  unlawful   ob- 

struction. 

21.  —  Judicial   notice. 

22.  —  Burden    of    proof    and    presump- 

tions. 

23.  Obligation  of  owner  of  bridge  in  gen- 

eral. 

24.  Bridge   owner   or  contractor  held   lia- 

ble for  damages. 

25.  Damages    held    not   recoverable, 

26.  Abatement  of  bridge. 

27.  Injunctive    relief. 

28.  Criminal    prosecution. 

29.  Jurisdiction  of  courts. 

I.  Necessity    of    statutory    authority 
for  construction  of  bridges.— The  right 
to  cross  navigable  water  by  a  bridge 
must  be  given  by  statute.     Works  v. 
Junction  R.  R.  (C.  C.  1853)  Fed.  Cas. 
No.   18,046;    Inhabitants  of  Arundel  v. 
McCulloch  (1813)  10  Mass.  70;    Com- 
monwealth v.   Inhabitants   of   Charles- 
town  (1822)  18  Mass.  (1  Pick.)  180,  11 
Am.  Dec  161;   Ft  Plain  Bridge  Co.  v. 
Smith  (1864)  30  N.  Y.  44;    People  v. 
Gutchess  (1867)  48  Barb.  656.    But  see 
Chenango  Bridge  Co.  v.  Paige   (1880) 
83  W.  Y.  178,  38  Am.  Rep.  407,  holding 
that  a  person  owning  land  on  both  sides 
of  a  river  can   maintain  a  bridge  for 
hig  own  use,  although  without  authority 
of  the  legislature  or  even  in  defiance  of 
legislative     prohibition,     providing     he 
does  not  thereby  interfere  with  the  pub- 
lic easement;    but  he  cannot  without 
legislative     authority,     maintain     such 
bridge  for  public  use.    And  see  Works 
v.  Junction  R.  R.    (C.  C.  1853)    Fed. 
Cas.  No.  18,046;   little  Rock,  M.  R.  & 
T.  R.  Co.  v.  Brooks   (1882)   39  Ark. 
403.  43  Am.   Rep.   277;    Hamilton   v. 
Vicksburg,  S.  &  P.  R.  Co.   (1882)   34 
I«.  Ann.  970,  44  Am.  Rep.  451;    Fall 
River  Iron  Works  Co.  v.  Old  Colony  & 
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subject  municipal  officers  to  criminal 
prosecution  under  Act  Aug.  11,  1888,  as 
amended  by  Act  Sept.  19,  1890,  where 
such  officers  have  not  in  their  hands 
the  funds  to  do  the  work,  and  under 
the  laws  of  the  state  cannot  obtain 
them  within  the  time  fixed  by  the  sec- 
retary's order  for  the  completion  of  the 
work.  Failure  of  municipal  officers  to 
suggest  any  want  of  public  moneys  in 
their  hands  for  the  alteration  of  a 
bridge,  or  any  want  of  power  to  obtain 
the  funds,  until  after  the  secretary  of 
war  has  made  an  order  for  such  al- 
teration, does  not  preclude  them  from 
setting  up  those  facts  in  defense  of 
their  criminal  liability.  Rider  v.  U.  S. 
(1900)  20  Sup.  Ct.  838,  178  U.  S.  251, 
44  L.  Ed.  1057,  reversing  judgment  U. 
S.  v.  Rider  (D.  C.  1892)  50  Fed.  406. 

Notice  was  served  on  a  railroad  com- 
pany under  Act  Aug.  11,  188S,  requir- 
ing it  to  alter  its  bridge  over  a  certain 
river  so  that  it  would  not  obstruct  nav- 
igation. Before  the  time  allowed  for 
the  purpose  had  expired,  the  company 
was  dispossessed  of  its  property,  in- 
cluding the  bridge,  and  receivers  there- 
of were  appointed,  in  judicial  proceed- 
ings instituted  by  mortgage  bondhold- 
ers.   The  notice  not  having  been  com- 


plied   with,    an    action    was    broi 
against  the  receivers  and  the  comp 
to  recover  the  line  imposed  by  the  8 
ute  in  such  cases.     Held,  that  the 
ceivers  would  not  be  held  liable,  &t 
notice  bad  been  served  on  them  in  tl 
official  capacity,  though  prior  to  t 
appointment  they  had  notice  that 
company  had  been  notified  to  alter 
bridge,  as  the  statute  required  the 
tice  to  be  served  on  the  person  or 
poration  owning  or  controlling  the 
jectionable  structure,  and  that  the  c 
pany  was  not  liable,  as  the  fact  thi 
had  been  dispossessed  of  its  prop 
by  judicial  proceedings  was  a  Buffic 
excuse  for  its  noncompliance  with 
notice.     U.  S.  v.  St.  Louis,  A.  &  T 
Co.  (D.  C.  1890)  43  Fed.  414. 

Cited  without  definite  ap  pi  leal 
Gummings  v.  Chicago  (1903)  23  1 
Ct.  472,  476,  188  U.  S.  410,  47  L. 
525;  U.  S.  v.  Hanson  (1909)  167  : 
881,  93  C.  C.  A.  371;  U.  S.  v.  Grin 
(D.  C.  1909)  170  Fed.  205  (reve 
[1911]  31  Sup.  Ct.  480,  220  U.  S. 
55  L.  Ed.  563) ;  U.  S.  v.  11,150  Poi 
of  Butter  (D.  C.  1911)  188  Fed. 
(affirmed  [19121  195  Fed.  657, 115  C 
A.  463). 


§  9971.  (Act  March  3,  1899,  c.  425,  §  9.)     Construction  of  bridj 
etc.,  over  navigable  waters ;  approval  of  plans. 
It  shall  not  be  lawful  to  construct  or  commence  the  construct 
of  any  bridge,  dam,  dike,  or  causeway  over  or  in  any  port,  re 
stead,  haven,  harbor,  canal,  navigable  river,  or  other  navigz 
water  of  the  United  States  until  the  consent  of  Congress  to 
building  of  such  structures  shall  have  been  obtained  and  u 
the  plans  for  the  same  shall  have  been  submitted  to  and  appro 
by  the  Chief  of  Engineers  and  by  the  Secretary  of  War :    Provic 
That  such  structures  may  be  built  under  authority  of  the  legislat 
of  a  State  across  rivers  and  other  waterways  the  navigable  porti 
of  which  lie  wholly  within  the  limits  of  a  single  State,  provided 
location  and  plans  thereof  are  submitted  to  and  approved  by 
Chief  of  Engineers  and  by  the  Secretary  of  War  before  construd 
is   commenced:     And  provided  further,  That  when  plans  for 
bridge  or  other  structure  have  been  approved  by  the  Chief  of 
gineers  and  by  the  Secretary  of  War,  it  shall  not  be  lawful  to  dev 
from  such  plans  either  before  or  after  completion  of  the  strucl 
unless  the  modification  of  said  plans  has  previously  been  sub  mi 
to  and  received  the  approval  of  the  Chief  of  Engineers  and  of 
Secretary  of  War.     (30  Stat.  1151.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1 
cited  above. 

This  section  and  section  10  of  this  act,  ante,  §  9910,  superseded  Act  i 
19,  1890,  c.  907,  §  7,  26  Stat.  454,  as  amended  by  Act  July  13,  1892,  c. 
§  3,  27  Stat.  88,  which  prohibited  the  erection  of  obstructions  to  naviga 
and  prohibited  the  erection  of  bridges  over  navigable  waters  under  State 
islation  before  the  approval  of  the  plans  by  the  Secretary  of  War,  and 
hibited  the  alteration  of  channels  unless  authorized  by  said  Secretary.  A 
operation  of  Act  Sept  19,  1890,  c.  907,  §  10,  see  said  section,  ante,  §  9910a, 
notes  thereunder. 

Provisions  prescribing  what  officers  should  aid  in  the .  enforcement  of 
Sept.  19,  1890,  c.  907,  §§  4-10,  were  made  by  section  11  thereof,  ante,  §  i 
Said  sections  4-9  were  superseded  by  this  act,  sections  9,  10,  12-16,  18-2 
which  contained  provisions  more  or  less  similar  to  those  contained  in  thi 
perseded  sections,  and  therefore  said  section  11  may  be  regarded  as  appli< 
to  this  act  so  far  as  it  contained  such  substitute  provisions. 
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Penalties  for  violations  of  this  section  were  prescribed  by  section  12  of  this 
act,  amended  by  Act  Feb.  20,  1900,  c.  23,  §  2,  ante,  §  9917. 

The  provisions  of,  this  section  were  made  applicable  to  the  completed  and 
uncompleted  portions  of  the  Illinois  and  Mississippi  canal,  by  Act  June  13, 
1902,  c.  1079,  §  10,  post,  §  9972. 

Decisions 

ti.  R.  Go.  (1862)  87  Mass.  (5  Allen) 
221;  Attorney  General  v..  Stevens 
(1831)  1  N.  J.  Eq.  (Saxt.)  369,  22  Am. 
Dec  526;  Miller  v.  Prairie  du  Ghien 
&  M.  Ry.  Co.  (1874)  34  Wis.  533. 

2.  Power  of  states  In  absence  of  fed- 
eral legislation.— See  §  9910,  ante,  and 
notes  thereunder. 

In  the  absence  of  federal  legislation, 
a  state  may,  by  authorizing  the  erection 
of  a  bridge,  obstruct  a  navigable  river. 
Willson  v.  The  Black  Bird  Creek  Marsh 
Co.  (1829)  2  Pet  245,  7  Jj.  Ed.  412; 
Gilman  v.  Philadelphia  (1865)  3  Wall. 
713,  18  L.  Ed.  96;  Escanaba  Co.  v.  Chi- 
cago (1882)  107  U.  S.  678,  2  Sup.  Ct 
185,  27  L.  Ed.  442;  Cardwell  v.  Amer- 
ican Bridge  Co.  (1885)  5  Sup.  Ct.  423, 
113  U.  S.  205,  28  L.  Ed.  959;  Huse  v. 
Glover  (1886)  7  Sup.  Ct.  313,  119  U. 
S.  543,  30  L.  Ed.  487;  Willamette  Iron 
Bridge  Co.  v.  Hatch  (1888)  8  Sup.  Ct. 
811,  815,  125  U.  S.  1,  31  L.  Ed. 
629  (reversing  decree  Wallamet  Iron 
Bridge  Co.  v.  Same  [C.  C.  1884]  19  Fed. 
347) ;  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Ohio  (1897)  17  Sup.  Ct  357,  165  U. 
S.  365,  41  L.  Ed.  747;  City  of  Chicago 
v.  Chicago  Transp.  Co.  (1915)  222  Fed. 
238,  137  C.  C.  A.  654,  L.  R.  A.  1915F, 
1062;  Oregon  City  Transp.  Co.  v.  Co- 
lumbia St.  Bridge  Co.  (D.  C.  1892)  53 
Fed.  549;  Mauldin  v.  Central  of  Geor- 
gia Ry.  Co.  (1913)  61  So.  947,  181  Ala. 
591;  Whitehurst  v.  Norfolk  &  S.  R.  R. 
(N.  C.  1911)  72  S.  E.  73. 

Where,  under  authority  of  the  legis- 
lature of  West  Virginia,  it  is  propos- 
ed to  construct  a  bridge  over  a  navi- 
gable river  within  the  « state,  which 
bridge,  if  built,  will  be  an  obstruction 
to  navigation,  but  its  construction  is 
neither  expressly  nor  impliedly  for- 
bidden by  any  law  of  congress,  there  is 
no  warrant  for  judicial  proceedings  to 
prevent  the  threatened  obstruction  to 
navigation.  (1886)  18  Op.  Atty.  Gen. 
425. 

The  power  depends  solely  on  the  ab- 
sence of  congressional  legislation  as- 
serting the  reserved  authority  of  the 
general  government  over  all  navigable 
streams,  including  even  those  wholly 
within  a  state,  and  ceased  to  exist 
from  the  enactment  of  Act  Sept.  19, 
1890  (26  Stat.  454).  Egan  v.  Hart 
(1897)  17  Sup.  Ct.  300,  301,  165  U. 
S.  188,  41  L.  Ed.  680.  And  expenditure 
of  money  by  Congress  in  improving  a 
river  and  making  a  port  of  entry  held 
not  an  assumption  by  Congress  of  pow- 
er over  the  river,  and  the  state  is  not 
deprived  of  the  power  of  authorizing 
a  bridge  over  the  river  without  the  as- 
sent of  Congress.     An  act  Admitting 
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L  Necessity    of    statutory    authority    for 
construction   of   bridges. 

I  Power  of  states  In  absence  of  federal 

legislation. 

5.  Power  of  congress. 
4.  —  Delegation  of  power  on  secretary 

of  war. 

6.  Construction  and  operation  of  statutes 

permitting    bridges. 
&   Conflict   with   treaties. 

7.  Interstate  and  Intrastate  waters  with- 

in statute. 

8.  Navigable  waters  of  the  United  States. 

9.  —  Waters   held   navigable. 
10.  —  Waters    held   not   navigable. 
1L   Duty   and    authority    of    secretary    of 

war   under    this    section. 

12.  —   Under    prior    general    statutes. 

13.  —  Under    local    acts. 

14.  —  Notification  of  approval  of  plans. 

15.  —   Question   of  approval. 

16.  Eminent  domain,   right  to  exercise. 

17.  Contracts    for    construction    of    bridge 

as  violative  of  statute. 

II  Bridge    a    nuisance    or    unlawful    ob- 

struction. 

M.  —  Question   for   Jury. 

20.  Bridge   not  nuisance  or  unlawful   ob- 
struction. 

21  —  Judicial    notice. 

22.  —  Burden    of   proof    and    presump- 

tions. 

23.  Obligation  of  owner  of  bridge  in  gen- 

eral. 

24.  Bridge   owner   or  contractor  held   lia- 

ble for  damages. 

25.  Damages   held    not   recoverable, 

26.  Abatement  of  bridge. 

27.  Injunctive    relief. 

28.  Criminal    prosecution. 
28.  Jurisdiction  of  courts. 

I.  Necessity  of  statutory  authority 
for  construction  of  bridges.— The  right 
to  cross  navigable  water  by  a  bridge 
roust  be  given  by  statute.  Works  v. 
Junction  R.  R.  (O.  C.  1853)  Fed.  Oas. 
No.  18,046;  Inhabitants  of  Arundel  v. 
McCulloch  (1813)  10  Mass.  70;  Com- 
monwealth v.  Inhabitants  of  Charles- 
town  (1822)  18  Mass.  (1  Pick.)  180,  11 
Am.  Dec.  161;  Ft.  Plain  Bridge  Co.  v. 
Smith  (1864)  30  N.  Y.  44;  People  v. 
Gutchess  (1867)  48  Barb.  656.  But  see 
Chenango  Bridge  Co.  v.  Paige  (1880) 
83  N.  Y.  178,  38  Am.  Rep.  407,  holding 
that  a  person  owning  land  on  both  sides 
of  a  river  can  maintain  a  bridge  for 
Ms  own  use,  although  without  authority 
of  the  legislature  or  even  in  defiance  of 
legislative  prohibition,  providing  he 
does  not  thereby  interfere  with  the  pub- 
lic easement;  but  he  cannot  without 
legislative  authority,  maintain  such 
bridge  for  public  use.  And  see  Works 
v.  Junction  R.  R.  (C.  C.  1853)  Fed. 
Caa.  No.  18,046;  Little  Rock,  M.  R.  & 
T.  R.  Co.  v.  Brooks  (1882)  39  Ark. 
403,  43  Am.  Rep.  277;  Hamilton  v. 
Vicksburg,  S.  &  P.  R.  Co.  (1882)  34 
I*.  Ann.  970,  44  Am.  Rep.  451;  Fall 
Kiver  Iron  Works  Co.  v.  Old  Colony  & 
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§  9970.  (Act  March  3,  1899,  c.  425,  §  18.)  Obstruction  to  naviga- 
tion by  bridges;  notice  to  alter;  penalty  on  failure  to  alter; 
appeal  to  Supreme  Court. 
Whenever  the  Secretary  of  War  shall  have  good  reason  to  be- 
lieve that  any  railroad  or  other  bridge  now  constructed,  or  which 
may  hereafter  be  constructed,  over  any  of  the  navigable  water- 
ways of  the  United  States  is  an  unreasonable  obstruction  to  the 
free  navigation  of  such  waters  on  account  of  insufficient  height, 
width  of  span,  or  otherwise,  or  where  there  is  difficulty  in  passing  the 
draw  opening  or  the  draw  span  of  such  bridge  by  rafts,  steamboats, 
or  other  water  craft,  it  shall  be  the  duty  of  the  said  Secretary,  first 
giving  the  parties  reasonable  opportunity  to  be  heard,  to  give  notice 
to  the  persons  or  corporations  owning  or  controlling  such  bridge  so 
to  alter  the  same  as  to  render  navigation  through  or  under  it  rea- 
sonably free,  easy,  and  unobstructed;  and  in  giving  such  notice  he 
shall  specify  the  changes  recommended  by  the  Chief  of  Engineers 
that  are  required  to  be  made,  and  shall  prescribe  in  each  case  a 
reasonable  time  in  which  to  make  them.  If  at  the  end  of  such  time 
the  alteration  has  not  been  made,  the  Secretary  of  War  shall  forth- 
with notify  the  United  States  district  attorney  for  the  district  in  which 
such  bridge  is  situated,  to  the  end  that  the  criminal  proceedings  here- 
inafter mentioned  may  be  taken.  If  the  persons,  corporation,  or  as- 
sociation owning  or  controlling  any  railroad  or  other  bridge  shall, 
after  receiving  notice  to  that  effect,  as  hereinbefore  required,  from 
the  Secretary  of  War,  and  within  the  time  prescribed  by  him  willfully 
fail  or  refuse  to  remove  the  same  or  to  comply  with  the  lawful  order 
of  the  Secretary  of  War  in  the  premises,  such  persons,  corporation, 
or  association  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shall  be  punished  by  a  fine  not  exceeding  five  thou- 
sand dollars,  and  every  month  such  persons,  corporation,  or  asso- 
ciation shall  remain  in  default  in  respect  to  the  removal  or  alteration 
of  such  bridge  shall  be  deemed  a  new  offense,  and  subject  the  persons, 
corporation,  or  association  so  offending  to  the  penalties  above  pre- 
scribed: Provided,  That  in  any  case  arising  under  the  provisions 
of  this  section  an  appeal  or  writ  of  error  may  be  taken  from  the 
district  courts  [or  from  the  existing  circuit  courts]  direct  to  the  Su- 
preme Court  either  by  the  United  States  or  by  the  defendants. 
(30  Stat.  1153.) 

This  section  wag  part  of  the  rivers  and  harbors  appropriation  act  of  1899, 
cited  above. 

The  words  "or  from  the  existing  circuit  courts/*  inclosed  in  brackets  in  this 
section,  were  superseded  by  the  abolition  of  the  circuit  courts  and  the  transfer 
of  their  jurisdiction  to  the  district  courts,  by  Jud.  Code,  §§  289-291,  ante,  §8 
1266-1268. 

This  section  superseded  Act  Aug.  11,  1888,  c.  860,  §§  9,  10,  25  Stat.  424,  as 

'  amended  by  Act  Sept  19,  1890,  c.  907,  §§  4,  5,  26  Stat  453,  which  required 

the  Secretary  of  War  to  provide  against  obstructions  to  navigation  by  bridges* 

and  prescribed  a  punishment  on  the  owner's  default  in  making  the  required 

alterations. 

The  Secretary  of  War  was  authorized  to  make  the  required  changes  in  bridg- 
es obstructing  navigation  on  the  owner's  failure  to  do  so,  and  the  Attorney- 
General  was  required  to  institute  proceedings  against  the  owner  for  the  re- 
covery of  the  cost  of  such  changes,  by  Act  July  5,  1884,  c.  229,  |  8,  ante,  $ 
9969. 

Notes  of  Decisions 

1.  Constitutionality   of   statute.  10.    —   Hearing. 

2.    Of  prior  statute.  11.    Time   for   compliance. 

8.  Construction  of  statute  in  general.  12.    Alterations    or   changes   in   bridges   as 

4.    Of  prior  statutes.  taking  of  property. 

5.    Of  local  acts.  IS.    Compelling    elevation    of    bridges,    ap- 

6.  Removal    or    alteration   of   bridges.  proval  of   plans  as   condition  prece- 

7.  Conclusiveness     of     determination     of  dent. 

secretary  of  war.  14.    Equitable   relief, 

ft.    Notice  of  alteration,  on  whom  served.       15.    Liability  to  fine  under  statute. 

9.    Requisites,  16.—-   Under  prior  statute, 
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I.  Constitutionality  of  statute.— This 
section  is  within  the  power  of  Con- 
gress. IT.  S.  v.  Union  Bridge  Co.  (D. 
C  1906)  143  Fed.  377,  judgment  af- 
firmed Union  Bridge  Go.  y.  U.  S.  (1907) 
27  Sup.  Ct  367,  204  U.  S.  364,  51  U 
Ed.  523.  It  is  not  unconstitutional,  as 
delegating  legislative  or  judicial  power 
to  the  secretary  of  war.  Wisconsin  v. 
Duluth  (1877)  96  U.  S.  379,  24  L.  Ed. 
668;  Miller  v.  New  York  (1883)  109 
C.  S.  385,  3  Sup.  Ct  228,  27  L.  Ed. 
971;  Marshall  Field  &  Co.  t.  Clark 
(1892)  12  Sup.  Ct  495,  143  U.  S.  649, 
36  U  Ed.  294;  U.  S.  t.  Eaton  (1891) 
12  Sup.  Ct.  764,  144  U.  S.  677,  36 
L.  Ed.  591;  Lake  Shore  &  Michigan 
Ry.  v.  Ohio  (1807)  17  Sup.  Ct  357, 
165  U.  Sw  3B5,  41  L.  Ed.  747;  In  re 
Kollock  (1897)  17  Sup.  Ct  444,  165  U. 
S.  526,  41  L.  Ed.  813;  Rider  v.  U.  S. 
(1900)  20  Sup.  Ct  841,  178  U.  S.  251, 
44  L.  Ed.  1057;  Buttfield  v.  Stranahan 
(1904)  192  U.  S.  470,  24  Sup.  Ct  356, 
48  L.  Ed.  536;  Union  Bridge  Co.  v. 
U.  S.  (1907)  27  Sup.  Ct  367,  370,  204 
U.  S.  364,  51  L.  Ed.  523  (affirming 
judgment  U.  S.  v.  Union  Bridge  Co.  [D. 
C.  1906]  143  Fed.  377);  President,  etc., 
of  Monongahela  Bridge  Co.  v.  U.  S. 
0910)  30  Sup.  Ct  356,  216  U.  S.  177, 
54  I*  Ed.  435  (affirming  judgment  U. 
S.  t.  Monongahela  Bridge  Co.  [D.  C. 
1908]  160  Fed.  712);  E.  A.  Chatfield 
Co.  v.  City  of  New  Haven  (C.  C.  1901) 
110  Fed.  788;  U.  S.  v.  Moline  (D.  C. 
1897)  82  Fed.  592;  (1904)  25  Op. 
Atty.  Gen.  194  (citing  [1896]  21  Op. 
Atty.  Gen.  430). 

A  bridge  over  an  interstate  water- 
way, though  erected  under  the  sanction 
of  a  state,  and  not  an  illegal  structure, 
or  an  unreasonable  obstruction  to  navi- 
gation in  the  condition  of  commerce 
and  navigation  when  erected,  must  be 
taken  as  having  been  constructed  with 
knowledge  of  the  paramount  power  of 
Congress  to  regulate  commerce  among 
the  states,  and  subject  to  the  condition 
or  possibility  that  Congress  might  at 
some  time  after  its  construction,  and 
for  the  protection  or  benefit  of  the  pub- 
lic, exert  its  constitutional  power  to 
protect  free  navigation  as  it  then 
was  against  unreasonable  obstructions. 
President,  etc.,  of  Monongahela  Bridge 
Co.  v.  U.  S.  (1910)  30  Sup.  Ct  356, 
360,  216  U.  S.  177,  54  L.  Ed.  435, 
affirming  judgment  U.  S.  v.  Mononga- 
hela Bridge  Co.  (D.  C.  1908)  160  Fed. 
712. 

A  company  which  built  a  bridge  over 
the  Allegheny  river  under  a  charter 
from  the  state  of  Pennsylvania  con- 
taining no  specifications  as  to  the  char- 
acter of  the  structure,  but  expressly 
providing  that  it  should  not  obstruct 
the  navigation  of  the  river,  and  that 
the  piers  should  be  constructed  in  such 
manner  as  to  meet  the  requisitions  of 
the  law  in  regard  to  obstruction  of  nav- 
igation, holds  the  franchise  granted 
subject  to  such  conditions,  and  may  be 
required  at  any  time  by  any  authority 
having  lawful  jurisdiction  to  so  alter 


its  bridge  as  to  meet  the  enlarged  re- 
quirements of  navigation.  U.  S.  v.  Un- 
ion Bridge  Co.  (D.  C.  1906)  143  Fed. 
377,  judgment  affirmed  Union  Bridge 
Co.  v.  U.  S.  (1907)  27  Sup.  Ct  367, 
204  U.  S.  364,  51  U  Ed.  523.  See, 
U.  S.  v.  President  etc.,  Jamaica  &  R. 
T.  R.  (C.  C.  1910)  183  Fed.  598,  de- 
fining the  power  to  legislation  over 
navigable  waters. 

2.  — -  Of  prior  statute.— Act  Sept 
19,  1890,  §  4,  authorizing  the  secretary 
of  war  to  give  notice  for  the  altera- 
tion of  bridges  that  he  believes  to  be 
unreasonable  obstructions  to  naviga- 
tion, and  empowering  the  district  at- 
torney to  prosecute  parties  refusing  to 
comply  with  such  notice,  is  not  uncon- 
stitutional, as  vesting  the  secretary 
with  either  judicial  or  legislative  pow- 
ers. U.  S»  v.  City  of  Moline  (D.  C. 
1897)  82  Fed.  592;  (1896)  21  Op. 
Atty.  Gen.  430.  But  see  U.  S.  v.  Rider 
(D.  C.  1892)  50  Fed.  406,  following 
U.  S.  v.  Keokuk  &  H.  Bridge  Co.  (D. 
C.  1891)  45  Fed.  178,  and  holding  that 
Act  Aug.  11,  1888  (25  Stat  424),  §§ 
9,  10,  providing  that,  when  the  sec- 
retary of  war  shall  have  reason  to  be- 
lieve that  any  bridge  is  an  obstruction 
to  free  navigation,  he  shall  give  notice 
requiring  the  bridge  to  be  so  altered  as 
to  render  navigation  through  or  under 
it  easy  and  unobstructed,  and  imposing 
a  penalty  on  the  controllers  of  the 
bridge  for  failing  to  make  such  provi- 
sion, is  unconstitutional,  in  that  it  dele- 
gates to  the  secretary  of  war  powers 
exclusively  vested  in  congress. 

3.  Construction  of  statute  in  general. 
—This  section  was  enacted  to  secure 
navigation  against  unreasonable  ob- 
struction. The  Secretary  of  War  is 
not  invested  by  this  section  with  arbi- 
trary power,  since  he  is  bound,  before 
making  any  decision  or  taking  final  ac- 
tion, to  notify  the  parties  interested  of 
any  proposed  investigation,  by  him  to 
give  them  an  opportunity  to  be  heard, 
and  to  allow  reasonable  time  to  make 
such  alterations  as  he  finds  to  be  neces- 
sary to  free  navigation.  President, 
etc.,  of  Monongahela  Bridge  Co.  v.  U. 
S.  (1910)  30  Sup.  Ct  356,  360,  216  U. 
S.  177,  54  L.  Ed.  435,  affirming  judg- 
ment U.  S.  t.  Monongahela  Bridge  Co. 
(D.  C.  1908)  160  Fed.  712. 

A  bridge  over  the  Mississippi  river, 
constructed  under  the  authority  of  Sp. 
Act  July  25,  1866,  c.  246,  14  Stat  244, 
which  expressly  reserves  the  right  of 
alteration  or  amendment  so  as  to  pre- 
vent or  remove  all  material  obstruc- 
tions to  navigation  by  the  construction 
of  bridges,  is  subject  to  this  section. 
Hannibal  Bridge  Co.  v.  U.  S.  (1011) 
31  Sup.  Ct  603,  221  U.  S.  194,  55  L. 
Ed.  699.  See  U.  S.  v.  Baltimore  &  O. 
R.  Co.  (1913)  33  ,Siip.  Ct.  850,  229  U. 
S.  244,  57  L.  Ed.  1169. 

This  section  does  not  delegate  to  the 
Secretary  of  War  all  the  power  of 
Congress  in  regard  to  the  construction 
of  bridges  over  navigable  waters,  and  to 
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declare  where  bridges  shall  be  built, 
but  it  delegates  the  power  only  to  de- 
termine whether  an  existing  bridge  is 
an  unreasonable  obstruction  to  naviga- 
tion and  to  direct  the  manner  in  which 
the  injury  can  be  obviated.  B.  A.  Chat- 
field  Co.  v.  City  of  New  Haven  (C.  C. 
1901)  110  Fed.  788. 

This  section  superseded  Act  Aug.  11, 
1888,  c.  860,  §§  9,  10,  as  amended  by 
Act  Sept.  19,  1890,  c.  907,  §§  4,  5 
(1904)  25  Op.  Atty.  Gen.  194.  It  ap- 
plies to  bridges  constructed  under  the 
authority  of  acts  of  Congress,  provi- 
sion having  been  made  in  the  previous 
sections  of  the  act  for  structures  of 
that  nature  unauthorized  by  Congress. 
The  power  conferred  is  administrative. 
Obstructions  to  navigation  must  be  ma- 
terial obstructions.  (1904)  25  Op.  Atty. 
Gen.  195. 

The  widening  of  the  channel  of  the 
south  branch  of  the  Chicago  river  by 
the  sanitary  district  of  Chicago,  under 
licenses  granted  by  the  Secretary  of 
War,  does  not  connect  the  federal  gov- 
ernment with  that  project  in  such  a 
way  as  will  authorize  the  Secretary  of 
War,  under  this  section,  to  require  the 
alteration  of  the  bridge  of  the  Metro- 
politan West  Side  Elevated  Railway 
Company  until  the  widening  of  the 
channel  and  the  removal  of  the  filled-in 
land  adjoining  the  west  abutment  of 
the  bridge  has  caused  that  structure  to 
become  an  actual  obstruction  to  the 
free  navigation  of  the  river.  Filled-in 
land  occupied  by  the  west  abutment  of 
the  bridge,  which  could  not  be  removed 
prior  to  removal  of  the  bridge,  should 
be  regarded  as  constituting  a  part  of 
the  bridge,  and  the  Secretary  of  War 
may  proceed  for  the  alteration  of  the 
bridge  when,  by  reason  of  the  widening 
of  the  channel  up  to  that  point,  it  has 
become  an  actual  obstruction  to  the 
free  navigation  of  the  river.  In  such  a 
contingency  notice  to  remove  the  same 
should  be  given  to  both  the  railway 
company  and  the  sanitary  district 
(1911)  29  Op.  Atty.  Gen.  139. 

The  Secretary  of  War  has  no  au- 
thority to  order  and  "compel  the  com- 
missioners of  a  county  to  remove  an 
established  bridge  over  a  navigable 
river  wholly  within  the  limits  of  the 
state  and  rebuild  it  in  such  a  manner 
as  to  change  the  course  of  such  river 
by  straightening  the  same  at  the  point 
in  question  and  throwing  the  channel 
50  feet  to  the  east.  State  v.  Ashtabula 
County  Com'rs  (1905)  28  Ohio  Cir. 
Ct.  R.  212. 

The  right  of  private  parties  to  in- 
voke the  aid  of  the  courts  to  prevent 
an  unreasonable  obstruction  to  naviga- 
tion depends  on  the  effect  of  this  stat- 
ute. E.  A.  Chatfield  v.  City  of  New 
Haven  (C.  C.  1901)  110  Fed.  788. 

4.  —  Of  prior  statutes.— The  dele- 
gation to  the  secretary  of  war  by  Act 
Sept  19,  1890  (26  Stat.  453),  §§  4,  5, 
7,  of  authority  to  direct  changes  in  ex- 
isting bridges  over  any  navigable  wa- 
ters of  the  United  States,  or  of  bridges 
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to  be  erected  under  legislative  author- 
ity of  any  state,  for  the  purpose  of 
preventing  obstructions  to  navigation, 
showed  no  intention  by  congress  to  ex- 
ercise exclusive  control  over  navigable 
waters  entirely  within  the  jurisdiction 
of  a  state ;  and  this  act  did  not  deprive 
the  states  of  power  to  compel  the  re- 
moval or  alteration  of  bridges  erected 
over  such  waters  without  authority. 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Ohio 
(1897)  17  Sup.  Ct.  357,  358,  165  U.  S. 
365,  41  L.  Ed.  747. 

A  bridge  having  been  built  and  main- 
tained in  accordance  with  the  require- 
ments of  an  act  of  congress,  the  secre- 
tary of  war  cannot  declare  it  an  ob- 
struction to  navigation,  and  require  it 
to  be  changed,  remodeled,  or  rebuilt, 
under  Act  Aug.  11,  1888  (25  Stat.  424), 
§§  9,  10,  providing  that  when  he  shall 
have  reason  to  believe  that  any  bridge 
is  an  obstruction  to  free  navigation,  or 
where  there  is  difficulty  in  passing  the 
draw  opening  or  raft  span,  the  secre- 
tary of  war  shall  give  notice  requiring 
the  bridge  to  be  altered,  so  as  to  render 
navigation  through  or  under  it  free, 
easy,  and  unobstructed,  and  that  the 
owner  of  any  such  bridge  shall  be  liable 
to  a  penalty  for  willfully  failing  to  re- 
move the  bridge,  or  to  cause  the  neces- 
sary alterations  to  be  made.  U.  S.  v. 
Keokuk  &  H.  Bridge  Co.  (D.  C.  1891) 
45  Fed.  178. 

Obstructions  to  navigation  contem- 
plated by  sections  9  and  10  are  such  as 
pertain  to  the  structure  and  plan  of  the 
bridge,  in  view  of  its  location.  Ob- 
structions caused  by  failure  to  promptly 
open  the  draw  of  the  bridge  for  passing 
vessels  are  not  within  those  sections. 
(1895)  19  Op.  Atty.  Gen.  395. 

The  Secretary  of  War  must,  under 
Act  Sept.  19,  1890,  c.  907,  §  4,  26  Stat 
453,  ascertain  whether,  in  his  judgment, 
the  Canal  Street  bridge  across  the 
south  branch  of  the  Chicago  river  is  an 
unreasonable  obstruction  to  the  free 
navigation  of  that  river,  and  in  case  he 
decides  that  it  is,  proceed  as  directed 
by  that  statute  and  require  such  an 
alteration  of  the  bridge  as  will  render 
navigation  through  and  under  it,  safe, 
easy,  and  unobstructed.  The  right?  of 
intersecting  lines  of  freight  and  of  trav- 
el, the  needs  and  the  convenience  of 
residents,  and  the  business  movements 
of  all  who  come  and  all  who  go  are 
elements  which  help  to  constitute  the 
reasonableness  or  the  unreasonableness 
of  an  interfering  structure  built  for 
their  use,  but  to  some  extent  obstruc- 
tive to  the  waterway.  (1891)  20  Op. 
Atty.  Gen.  101. 

5.  Of  local  acts.— A  railroad,  em- 
powered by  its  charter  to  bridge  the 
navigable  streams  on  its  lines,  in  the 
course  of  repairing  a  drawbridge,  which 
had  become  unsafe,  constructed,  in  or- 
der to  prevent  the  stoppage  of  its 
trains,  a  temporary  bridge  adjoining 
the  old  one,  making  unusual  efforts  to 
expedite  the  work.    Plaintiff's  steamer 
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could  have  carried  freight  above  the 
bridge  unusually  early  in  the  season  but 
for  the  temporary  bridge,  and  the  sup- 
ports used  in  the  erection  of  the  new 
bridge,  and  for  the  loss  occasioned  by 
the  obstruction  he  sues.  Held,  that  the 
temporary  obstruction  was  not  a  ground 
for  recovery,  since  wherever  the  exer- 
cise of  a  right  conferred  by  law  for  the 
benefit  of  the  public  is  attended  with 
temporary  inconvenience  to  private  par- 
ties, in  common  with  the  public  in  gen- 
eral, they  are  not  entitled  to  damages 
therefor.  Hamilton  v.  Vicksburg,  S.  & 
P.  R.  Co.  (1886)  7  .Sup.  Ct.  206,  119 
U.  S.  280,  30  L.  Ed.  398. 

Under  Act  April  12,  1900,  declaring 
a  trestle  -built  by  a  railroad  company 
over  a  tide  water  channel  to  be  a  lawful 
structure,  and  providing  that  such  mod- 
ification can  be  made  in  the  trestle's 
position  and  elevation  as  the  secretary 
of  war  may  order  in  the  interests  of 
navigation,  the  trestle  will  be  regarded 
as  a  lawful  structure  until  the  secretary 
of  war  shall  order  modifications  which 
the  company  shall  neglect  to  make. 
Frost  v.  Washington  County  R.  Co. 
(1901)  51  A.  806,  96  Me.  76,  50  L.  R. 
A.  68. 

6.  Removal  or  alteration  of  bridges.— 

The  right  of  the  United  States  to  re- 
quire  the   removal  or  alteration   of  a 
bridge  as  an  obstruction  to  navigation 
of  an  interstate  waterway  is  not  affect- 
ed by  the  fact  that  it  made  no  objection 
when  the  bridge  was  built,  or  that  it 
was   built    under    authority    from    the 
state,  nor  do  such  facts  render  the  gov- 
ernment liable  to  compensate  the  own- 
er for  his  loss,  where  the  consent  of 
Congress  was  not  asked;  the  owner  be- 
ing chargeable  with  notice  of  its  power 
over  such  waters  and  its  right  to  exer- 
cise the  same  at  any  time.    A  company 
which  built  a  bridge  over  the  Allegheny 
river  under  a  charter  from  the  state  of 
Pennsylvania    containing    no    specifica- 
tions as  to  the  character  of  the  struc- 
ture,  but   expressly   providing   that   it 
should  not  obstruct  the  navigation  of 
the  river,  and  that  the  piers  should  be 
constructed  in  such  manner  as  to  meet 
the  requisitions  of  the  law  in  regard  to 
obstruction    of    navigation,    holds    the 
franchise  granted  subject  to  such  con- 
ditions, and  may  be  required  at  any  time 
by  any  authority  having  lawful  juris- 
diction to  so  alter  its  bridge  as  to  meet 
the   enlarged   requirements  of  naviga- 
tion.   U.  S.  v.  Union  Bridge  Co.  (D.  C. 
1906)  143  Fed.  377,  judgment  affirmed 
Union  Bridge  Co.  v.  U.  S.   (1907)   27 
8up.  Ct.  367,  204  U.  S.  364,  51  L.  Ed. 
523.     But    see    (1904)    25    Op.    Atty. 
Gen.  194,  holding  that  whether  a  bridge 
was  so  constructed  as  not  to  interrupt 
navigation  must  be  determined  by  the 
requirements  of  navigation  at  that  time, 
and  cannot  be  made  dependent  on  the 
interests  of  future  navigation. 

The  bridge  over  the  Muskingum  riv- 
er at  Taylorsville,  Ohio,  is  a  nuisance 


to  navigation  which  ought  to  be  abated. 
(1890)  19  Op.  Atty.  Gen.  599. 

Whether  a  bridge  over  a  navigable 
water  of  the  United  States  is  an  "un- 
reasonable" obstruction  to  navigation 
must  be  determined  in  the  first  instance 
by  the  Secretary  of  War,  whose  deci- 
sion is  probably  subject  to  review  by 
the  courts.  (1890)  19  Op.  Atty.  Gen. 
676. 

7.  Conclusiveness  of  determination  of 
secretary  of  war.— Determination  of  the 
secretary  of  war  in  the  due  exercise  of 
authority  that  a  bridge  is  an  obstruc- 
tion is  conclusive.  U.  S.  v.  Mononga- 
hela  Bridge  Co.  (D.  C.  1908)  160  Fed. 
712,  judgment  affirmed  President,  etc., 
of  Monongahela  Bridge  Co.  v.  U.  S. 
(1910)  30  Sup.  Ct  356,  216  U.  S.  177, 
54  L.  Ed.  435.  But  a  decree  in  a  suit 
by  the  United  States  by  procurement 
of  the  Secretary  of  War  after  enact- 
ment of  River  and  Harbor  Act  March 
3,  1899,  refusing  to  enjoin  replacement 
of  a  bridge  over  the  Ohio  river,  con- 
formably to  Act  July  14,  1862,  held  a 
conclusive  determination  as  against  the 
Secretary  of  War,  when  attempting  un- 
der supposed  authority  of  this  section 
to  compel  alterations  in  the  bridge,  that 
in  the  absence  of  changed  conditions  the 
structure  was  not  subject  to  that  act. 
U.  S.  v.  Baltimore  &  O.  B.  Co.  (1913) 
33  Sup.  Ct.  850,  229  U.  S.  244,  57  L. 
Ed.  1169. 

8.  Notice  of  alteration,  on  whom 
served.— A  state  is  not  a  person,  cor- 
poration, or  association  within  sections 
4  and  5  of  the  act  of  September  19, 
1890  (26  Stat  453).  Consequently  the 
Secretary  of  War  is  not  authorized  to 
serve  notice  on  a  state  requiring  it  to  al- 
ter a  bridge  which  is  the  property  of  the 
state.    (1893)  20  Op.  Atty.  Gen.  606. 

9. —.Requisites.— A  notice  to  a 
bridge  company  to  make  alterations  in 
a  bridge  over  an  interstate  waterway, 
conformably  to  this  section,  enacted  to 
secure  navigation  against  unreasonable 
obstructions,  is  not  insufficient  as  the 
basis  of  a  criminal  prosecution  in  case 
of  noncompliance  because  it  bears  the 
signature  of  the  Assistant  Secretary  of 
War,  instead  of  the  Secretary  himself, 
who  is  the  official  named  in  the  statute 
as  the  one  to  give  such  notice,  where 
the  communication  shows  upon  its  face 
that  it  was  from  the  War  Department, 
and  from  the  Secretary  of  War,  and 
that  the  latter,  without  abrogating  his 
authority  under  the  statute,  only  used 
the  hand  of  the  Assistant  Secretary  in 
order  to  give  the  owners  of  the  bridge 
notice  of  what  was  required  of  them. 
Hannibal  Bridge  Co.  v.  U.  S.  (1911)  31 
Sup.  Ct.  603,  606,  221  U.  S.  194,  55  L. 
Ed.  699. 

Assuming  that  Act  Aug.  11,  1888,  c. 
860,  §§  9  and  10,  are  valid,  a  notice  giv- 
en by  the  secretary  of  war  must  point 
out  what  alterations  are  required  to  be 
made;  and  a  notice  is  not  sufficient 
which  requires  the  owners  "to  so  alter 
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said  bridge  as  to  render  navigation 
through  or  under  it  free,  easy,  and  un- 
obstructed," though  the  notice  contains 
a  recital  that  "the  bridge  was  an  ob- 
struction to  free  navigation  by  reason 
of  its  location,  which  at  stages  of  wa- 
ter permitting  navigation  over  the  Des 
Moines  rapids  renders  difficult  the  pas- 
sage of  boats,  rafts,  etc,  through  its 
west  draw  rest  pier."  U.  S.  v.  Keokuk 
&  H.  Bridge  Co.  (D.  O.  1891)  45  Fed. 
178. 

10.  —  H  carina  .—A  bridge  company 
convicted  for  failure  to  make  the  alter- 
ations in  a  bridge  over  an  interstate 
waterway  which  the  Secretary  of  War, 
acting  under  this  section  requires,  was 
afforded  the  reasonable  opportunity  to 
be  heard,  contemplated  by  that  law,  up- 
on the  question  whether  the  bridge  was, 
in  fact,  an  unreasonable  obstruction  to 
navigation,  where  the  company  had  full 
notice  of  the  action  of  the  officer  of  en- 
gineers, who,  under  the  order  of  the 
Secretary,  made  a  tentative  examina- 
tion of  the  facts,  and  appeared  at  the 
regular  final  hearing  before  that  officer, 
with  liberty  to  contest  the  facts,  and 
introduce  any  evidence  pertinent  to  the 
case,  and  the  decision  of  the  Secretary 
of  War  was  based  on  the  Engineer  of- 
ficer's report  of  all  the  facts  adduced 
before  him,  and  which  constituted  the 
basis  of  his  conclusion  that  the  bridge 
was  an  unreasonable  obstruction  to 
navigation.  President,  etc.,  of  Mononga- 
hela  Bridge  Co.  v.  U.  S.  (1910)  30 
Sup.  Ct.  356,  360,  216  U.  S.  177,  54  L. 
Ed.  435. 

1 1.  —  Time  for  compliance.— 
Where  county  commissioners  of  M. 
County,  Ohio,  were  notified  by  the  sec- 
retary of  war,  Feb.  25,  1891,  to  pro- 
vide a  state  bridge  over  the  M.  river, 
with  a  "draw"  for  the  passage  of  boats, 
on  or  before  September  30,  "1891,  but 
the  commissioners  had  no  funds  with 
which  to  provide  the  "draw,"  nor  could 
make  a  levy  for  that  purpose  until 
March  or  June,  1891,  which  levy  would 
not  be  collectible  in  full  before  Decem- 
ber 20th  of  the  year  following,  and  they 
had  applied  to  the  legislature  for  the 
necessary  funds  without  success,  and 
had  no  opportunity  to  submit  the  ques- 
tion of  the  necessary  expenditure,  which 
exceeded  $10,000,  to  a  popular  vote,  as 
required  in  case  of  such  excess,  the  no- 
tice did  not  give  a  reasonable  time  in 
which  to  provide  the  "draw."  U.  S.  v. 
Rider  (D.  C.  1892)  50  Fed.  406. 

12.  Alterations  or  changes  In  bridges 
as  taking  of  property.— A  railroad 
bridge  over  a  navigable  stream,  built 
under  authority  of  an  act  of  Congress 
which  contained  no  reservation  as  to 
repeal,  modification,  or  alteration,  can 
only  be  required  to  be  removed  or  re- 
placed by  a  new  bridge  constructed,  in 
accordance  with  Act  March  3,  1899,  c. 
425,  30  Stat.  1121,  by  an  act  of  Con- 
gress authorizing  the  same  and  provid- 
ing for  just  compensation.     U.   S.  V. 
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Parkersburg  Branch  B.  Co.  (1906)  143 
Fed.  224,  74  O.  C.  A.  354,  affirming  de- 
cree (C.  C.  1905)  134  Fed.  909. 

The  making  of  alterations  or  changes 
in  a  bridge  erected  under  the  sanction 
of  a  state  over  an  interstate  waterway 
which  the  Secretary  of  War,  acting  un- 
der this  section,  requires  to  secure  nav- 
igation against  an  unreasonable  ob- 
struction, is  not  a  taking  of  private 
property  for  public  use  for  which  the 
federal  Constitution  requires  compen- 
sation to  be  made,  but  is  merely  inci- 
dental to  the  exercise  by  the  govern- 
ment of  its  power  to  regulate  commerce 
among  the  states.'  Union  Bridge  Co.  v. 
U.  S.  (1907)  27  Sup.  Ct  367,  375,  204 
U.  S.  364,  51  L.  Ed.  523,  affirming 
judgment  U.  S.  v.  Union  Bridge  Co.  (D. 
C.  1906)  143  Fed.  377. 

The  action  of  the  Secretary  of  War  in 
requiring  changes  in  a  bridge  over  an 
interstate  waterway  within  a  specified 
time,  and  after  the  parties  have  been 
heard,  conformably  to  this  section,  en- 
acted to  secure  navigation  against  un- 
reasonable obstruction,  is  not  such  a 
taking  of  private  property  for  public 
use  as  must,  under  the  federal  Consti- 
tution, be  preceded  by  making,  or  suf- 
ficiently securing,  compensation  to  the 
owners  of  the  bridge.  President,  etc., 
of  Monongahela  Bridge  Co.  v.  U.  S. 
(1910)  30  Sup.  Ct  356,  360,  216  U.  S. 
177,  54  L.  Ed.  435,  affirming  judgment 
U.  S.  v.  Monongahela  Bridge  Co.  (D. 
C.  1908)  160  Fed.  712. 

The  mere  silence  of  Congress  and  its 
failure  directly  to  interfere  and  prevent 
the  original  construction  of  a  bridge 
erected  under  the  sanction  of  a  state, 
over  an  interstate  waterway,  imposes 
no  constitutional  obligation  upon  the 
United  States  to  make  compensation  for 
subsequent  changes  or  alterations  which 
the  public  good,  in  its  judgment,  re- 
quires.    Id. 

The  right  of  the  United  States  to  re- 
quire the  removal-  or  alteration  of  a 
bridge  as  an  obstruction  to  navigation 
of  an  interstate  waterway  is  not  af- 
fected by  the  fact  that  it  made  no  ob- 
jection when  the  bridge  was  built,  or 
that  it  was  built  under  authority  from 
the  state,  nor  do  such  facts  render  the 
government  liable  to  compensate  the 
owner  for  his  loss,  where  the  consent 
of  Congress  was  not  asked;  the  owner 
being  chargeable  with  notice  of  its  pow- 
er over  such  waters  and  its  right  to 
exercise  the  same  at  any  time.  U.  S.  v. 
Union  Bridge  Co.  (D.  C.  1906)  143  Fed. 
377,  judgment  affirmed  Union  Bridge 
Co.  v.  U.  S.  (1907)  27  Sup.  Ct  367,  204 
U.  S.  364,  51  L.  Ed.  523. 

It  is  the  duty  of  the  Secretary  of 
War,  under  section  4  of  the  act  of  1890, 
to  ascertain  whether,  in  his  judgment, 
the  Canal  Street  Bridge  across  the 
south  branch  of  the  Chicago  river  is  an 
unreasonable  obstruction  to  the  free 
navigation  of  that  river,  and,  in  case  he 
decides  that  it  is,  to  proceed  as  directed 
by  that  statute  and  require  such  an 
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alteration  of  the  bridge  as  will  render 
navigation  through  and  under  it  safe, 
easy,  and  unobstructed  (1891)  20 
Op.  Atty.  Gen.  101. 

Where  a  bridge  was  erected  by  au- 
thority of  a  state  before  Congress  as- 
sumed actual  jurisdiction  over  the  riv- 
er for  the  purposes  of  navigation,  and  it 
was  declared  an  obstruction  to  naviga- 
tion by  the  Secretary  of  War,  the  own- 
ers or  parties  controlling  the  bridge  may 
be  required  to  alter  it  without  compen- 
sation by  the  United  States  for  the  ex- 
penses incurred.  (1896)  21  Op.  Atty. 
Gen.  430.  See,  also,  Union  Bridge  Co. 
v.  U.  S.  (1907)  27  Sup.  Ct.  367,  204  U. 
S.  364,  51  L.  Ed.  523. 

Structures  which  are  unauthorized  by 
law  may  be  summarily  removed  and 
without*  compensation.  Those  which 
are  authorised  by  law  can  only  be  re- 
moved upon  making  just  compensation, 
unless  the  authorization  by  the  federal 
government  was.  accompanied  with  a 
reservation  of  a  right  to  change,  modi- 
fy, or  remove.  The  Secretary  of  War 
is  Dot  authorized  by  section  4  of  the 
act  of  1890,  to  require  changes  to  be 
made  in  the  bridge  of  the  Baltimore  & 
Ohio  Railroad  Company  over  the  Ohio 
river  at  the  expense  of  the  owner  with- 
out compensation,  as  this  act  applies 
only  to  such  bridges  as  are  constructed 
under  the  authority  of  an  act  of  Con- 
gress which  expressly  reserved  .to  Con- 
gress the  right  to  require  changes  or 
modifications  in  the  structure.  But, 
when  the  company  itself  voluntarily 
prostrates  its  bridge  with  the  inten- 
tion of  constructing  another  in  its  place, 
the  Secretary  of  War  has  the  right  to 
prescribe  conditions  as  to  height,  length 
of  span,  etc     (1899)  22  Op.  Atty.  Gen. 

343. 

Reservation  in  the  act  of  December 
17,  1872  (17  Stat  398),  and  the  amend- 
atory act  of  February  14,  1883  (22 
Stat.  414),  of  the  power  to  require  the 
alteration  of  any  bridge  constructed  un- 
der their  authority,  places  beyond  ques- 
tion the  power  in  Congress  to  compel 
the  owners  to  alter  any  bridge  con- 
structed at  their  own  expense,  without 
compensation,  so  as  to  remove  all  ma- 
terial obstructions  to  navigation.  If 
the  Ohio  Falls  bridge,  which  was  con- 
structed under  the  act  of  July  14,  1862 
(12  Stat.  569),  and  the  amendatory  act 
of  February  17;  1865  (13  Stat.  431),  at 
the  time  of  its  construction  complied 
with  all  the  requirements  of  those  acts 
and  did  not  then  interrupt  the  naviga- 
tion of  the  river,  there  being  in  neither 
of  those  acts  any  reservation  of  pow- 
er to  alter,  amend,  or  repeal  the  acts, 
the  owners  thereof  cannot  be  required 
to  make  such  changes  therein  as  the 
interests  of  navigation  may  now  de- 
mand, at  their  own  expense,  without 
compensation.  (1904)  25  Op.  Atty. 
Gen.  194. 

The  Secretary  of  War  cannot  require 
county  commissioners  to  tear  down  a 
bridge  over  a  navigable   river   wholly 


within  state  on  the  ground  that  it  is  an 
unreasonable  obstruction  to  the  free 
navigation  of  such  river  without  ten- 
dering compensation  therefor.  State  v. 
Ashtabula  County  Com'rs  (1905)  28 
Ohio  Cir.  Ct  R.  212. 

13.  Compelling  elevation  of  bridge, 
approval  of  plans  as  condition  prece- 
dent.—A  drainage  district  cannot  com- 
pel elevation  of  railroad  bridges  across 
a  river  until  reasonable  plans  therefor 
are  approved  by  the  proper  federal  au- 
thorities. Kaw  Valley  Drainage  Dist 
of  Wyandotte  County  v.  Kansas  City 
Terminal  Ry.  Co.  (1912)  123  P.  991,  87 
Kan.  272. 

14.  Equitable  relief.— Where  a  pri- 
vate canal  constructed  and  used  as  a 
cut-off  to  take  the  place  commercially 
of  the  tortuous  channel  of  a  navigable 
stream  has  been  abandoned,  and  its 
uses  for  such  purpose  entirely  destroy- 
ed by  the  owner  of  the  rights  therein, 
the  rights  of  the  public  revert  to  the 
original  channel  of  the  stream,  and  the 
United  States  may  maintain  a  suit  to 
enjoin  the  obstruction  of  such  channel 
by  a  bridge.  U.  S.  v.  President,  etc.,  of 
Jamaica  &  R.  Turnpike  Road  (C.  C. 
1910)  183  Fed.  598,  decree  reversed 
(1913)  204  Fed.  759,  123  C.  C.  A.  128. 
See  U.  S.  v.  Baltimore  &  O.  R.  Co. 
(1913)  33  Sup.  Ct.  850,  229  U.  S.  244, 
57  U  Ed.  1169.  And  see  notes  under 
§  9971,  post 

15.  Liability  to  fine  under  etatute*- 

A  verdict  of  guilty  against  a  bridge 
company  in  a  prosecution  under  this 
section  for  failure  to  comply  with  an 
order  of  the  Secretary  of  War  requiring 
the  defendant  to  alter  a  bridge  over  the 
Monongahela  river  at  Brownsville,  50 
miles  above  Pittsburg,  held  sustained 
by  the  evidence,  where  it  appeared  that, 
prior  to  the  time  the  bridge  was  built  in 
1832,  the  river  had  been  declared  a 
navigable  stream  by  the  Legislatures  of 
both  Pennsylvania  and  Virginia,  and 
was  to  a  small  extent  then  navigated  at 
that  point;  that  surveys  looking  to  its 
improved  navigation  as  it  has  since 
been  improved  had  been  made  by  both 
the  state  and  federal  governments,  and 
that  defendant's  charter  granted  by  the 
state  of  Pennsylvania  expressly  provid- 
ed that  the  bridge  to  be  erected  should 
not  obstruct  the  navigation  of  the  river. 
It  is  not  a  defense  that  the  bridge  was 
adopted  and  recognized  by  the  execu- 
tive department  of  the  government  as 
an  integral  part  of  the  national  pike 
and  post  route  over  which  the  mails 
were  carried.  U.  S.  v.  Monongahela 
Bridge  Co.  (D.  C.  1908)  100  Fed.  712, 
judgment  affirmed  President  etc.,  of 
Monongahela  Bridge  Co.  v.  U.  S.  (1910) 
30  Sup.  Ct  356,  216  U.  S.  177,  54  L. 
Ed.  435. 

16. Under  prior  statute.— Fail- 
ure to  comply  with  an  order  of  the  sec- 
retary of  war  directing  an  alteration  in 
a  bridge  to  facilitate  navigation  will  not 
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subject  municipal  officers  to  criminal 
prosecution  under  Act  Aug.  11,  1888,  as 
amended  by  Act  Sept  19,  1890,  where 
such  officers  have  not  in  their  hands 
the  funds  to  do  the  work,  and  under 
the  laws  of  the  state  cannot  obtain 
them  within  the  time  fixed  by  the  sec- 
retary's order  for  the  completion  of  the 
work.  Failure  of  municipal  officers  to 
suggest  any  want  of  public  moneys  in 
their  hands  for  the  alteration  of  a 
bridge,  or  any  want  of  power  to  obtain 
the  funds,  until  after  the  secretary  of 
war  has  made  an  order  for  such  al- 
teration, does  not  preclude  them  from 
setting  up  those  facts  in  defense  of 
their  criminal  liability.  Rider  v.  U.  S. 
(1900)  20  Sup.  Ct.  838,  178  U.  S.  251, 
44  L.  Ed.  1057,  reversing  judgment  U. 
S.  v.  Rider  (D.  C.  1892)  50  Fed.  406. 

Notice  was  served  on  a  railroad  com- 
pany under  Act  Aug.  11,  1888,  requir- 
ing it  to  alter  its  bridge  over  a  certain 
river  so  that  it  would  not  obstruct  nav- 
igation. Before  the  time  allowed  for 
the  purpose  had  expired,  the  company 
was  dispossessed  of  its  property,  in- 
cluding the  bridge,  and  receivers  there- 
of were  appointed,  in  judicial  proceed- 
ings instituted  by  mortgage  bondhold- 
ers.    The  notice  not  having  been  com- 


plied with,  an  action  was  brought 
against  the  receivers  and  the  company 
to  recover  the  fine  imposed  by  the  stat- 
ute in  such  cases.  Held,  that  the  re- 
ceivers would  not  be  held  liable,  as  no 
notice  bad  been  served  on  them  in  their 
official  capacity,  though  prior  to  their 
appointment  they  had  notice  that  the 
company  had  been  notified  to  alter  the 
bridge,  as  the  statute  required  the  no- 
tice to  be  served  on  the  person  or  cor- 
poration owning  or  controlling  the  ob- 
jectionable structure,  and  that  the  com- 
pany was  not  liable,  as  the  fact  that  it 
had  been  dispossessed  of  its  property 
by  judicial  proceedings  was  a  sufficient 
excuse  for  its  noncompliance  with  the 
notice.  U.  S.  v.  St.  Louis,  A.  &  T.  R. 
Co.  (D.  C.  1890)  43  Fed.  414. 

Cited    without    definite    application, 

Cummings  v.  Chicago  (1903)  23  Sup. 
Ct.  472,  476,  188  U.  S.  410,  47  L.  Ed. 
525;  U.  S.  v.  Hanson  (1909)  167  Fed. 
881,  93  C.  C.  A.  371;  U.  S.  v.  Grimand 
(D.  C.  1900)  170  Fed.  205  (reversed 
[1911]  31  Sup.  Ct.  480,  220  U.  S.  506> 
55  L.  Ed.  563) ;  U.  S.  v.  11,150  Pounds 
of  Butter  (D.  C.  1911)  188  Fed.  157 
(affirmed  [1912]  195  Fed.  657,  115  O.  C. 
A.  463). 


§  9971.  (Act  March  3,  1899,  c.  425,  §  9.)     Construction  of  bridges, 
etc.,  over  navigable  waters ;  approval  of  plans. 

It  shall  not  be  lawful  to  construct  or  commence  the  construction 
of  any  bridge,  dam,  dike,  or  causeway  over  or  in  any  port,  road- 
stead, haven,  harbor,  canal,  navigable  river,  or  other  navigable 
water  of  the  United  States  until  the  consent  of  Congress  to  the 
building  of  such  structures  shall  have  been  obtained  and  until 
the  plans  for  the  same  shall  have  been  submitted  to  and  approved 
by  the  Chief  of  Engineers  and  by  the  Secretary  of  War :  Provided, 
That  such  structures  may  be  built  under  authority  of  the  legislature 
of  a  State  across  rivers  and  other  waterways  the  navigable  portions 
of  which  lie  wholly  within  the  limits  of  a  single  State,  provided  the 
location  and  plans  thereof  are  submitted  to  and  approved  by  the 
Chief  of  Engineers  and  by  the  Secretary  of  War  before  construction 
is  commenced:  And  provided  further,  That  when  plans  for  any 
bridge  or  other  structure  have  been  approved  by  the  Chief  of  En- 
gineers and  by  the  Secretary  of  War,  it  shall  not  be  lawful  to  deviate 
from  such  plans  either  before  or  after  completion  of  the  structure 
unless  the  modification  of  said  plans  has  previously  been  submitted 
to  and  received  the  approval  of  the  Chief  of  Engineers  and  of  the 
Secretary  of  War.     (30  Stat.  1151.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1899, 
cited  above. 

This  section  and  section  10  of  this  act,  ante,  §  9910,  superseded  Act  Sept. 
19,  1890,  c.  907,  §  7,  26  Stat.  454,  as  amended  by  Act  July  13,  1892,  c.  158, 
§  3,  27  Stat.  88,  which  prohibited  the  erection  of  obstructions  to  navigation, 
and  prohibited  the  erection  of  bridges  over  navigable  waters  under  State  leg- 
islation before  the  approval  of  the  plans  by  the  Secretary  of  War,  and  pro- 
hibited the  alteration  of  channels  unless  authorized  by  said  Secretary.  As  to 
operation  of  Act  Sept.  19,  1890,  c.  907,  8  10,  see  said  section,  ante,  §  9910a,  and 
notes  thereunder. 

Provisions  prescribing  what  officers  should  aid  in  the .  enforcement  of  Act 
Sept.  19,  1890,  c.  907,  §§  4-10,  were  made  by  section  11  thereof,  ante,  §  9923. 
Said  sections  4-9  were  superseded  by  this  act,  sections  9,  10,  12-16,  18-20,  of 
which  contained  provisions  more  or  less  similar  to  those  contained  in  the  su- 
perseded sections,  and  therefore  said  section  11  may  be  regarded  as  applicable 
to  this  act  so  far  as  it  contained  such  substitute  provisions. 
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Penalties  for  violations  of  this  section  were  prescribed  by  section  12  of  this 
act  amended  by  Act  Feb.  20,  1900,  c.  23,  §  2,  ante,  §  9017. 

The  provisions  o£  this  section  were  made  applicable  to  the  completed  and 
uncompleted  portions  of  the  Illinois  and  Mississippi  canal,  by  Act  June  13, 
1902,  c  1079,  |  10,  post,  f  9972. 


L   Necessity    of    statutory    authority    for 

construction   of  bridges. 
1   Power  of  states  in  absence  of  federal 

legislation. 
1.   Power  of  congress, 
i  —  Delegation  of  power  on  secretary 

of   war. 
S.   Construction  and  operation  of  statutes 

permitting    bridges. 
1   Conflict   with   treaties. 

7.  Interstate  and   intrastate  waters  with- 

in  statute. 

8.  Navigable  waters  of  the  United  States. 

9.  —   Waters   held   navigable. 

W.  —   Waters    held   not   navigable. 

1L   Duty    and    authority    of    secretary    of 

war    under    this    section. 
VL  Under    prior    general    statutes. 

13.  Under    local    acts. 

14.  Notification  of  approval  of  plans. 

15.  Question    of  approval. 

16.  Eminent  domain,   right  to  exercise. 

17.  Contracts    for    construction    of    bridge 

as  violative  of  statute. 

11  Bridge  a  nuisance  or  unlawful  ob- 
struction. 

1*.  Question    for   Jury. 

*>.  Bridge  not  nuisance  or  unlawful  ob- 
struction. 

*1.   Judicial   notice. 

2-  Burden  of  proof  and  presump- 
tions. 

23.  Obligation  of  owner  of  bridge  in  gen- 

eral. 

24.  Bridge   owner   or   contractor   held   lia- 

ble  for  damages. 

25.  Damages    held    not   recoverable. 

26.  Abatement  of  bridge. 

27.  Injunctive    relief. 

28.  Criminal    prosecution. 

29.  Jurisdiction   of  courts. 

I.  Necessity  of  statutory  authority 
for  construction  of  bridges.— The  right 
to  cross  navigable  water  by  a  bridge 
must  be  given  by  statute.  Works  v. 
Junction  R.  R.  (C.  C.  1853)  Fed.  Cas. 
No.  18,046;  Inhabitants  of  Arundel  v. 
McCulloch  (1813)  10  Mass.  70;  Com- 
monwealth v.  Inhabitants  of  Charles- 
town  (1822)  18  Mass.  (1  Pick.)  180,  11 
Am.  Dec.  161;  Ft  Plain  Bridge  Co.  v. 
Smith  (1864)  30  N.  Y.  44;  People  v. 
Gutchess  (1867)  48  Barb.  656.  But  see 
Chenango  Bridge  Co.  v.  Paige  (1880) 
83  N.  Y.  178,  38  Am.  Rep.  407,  holding 
that  a  person  owning  land  on  both  sides 
of  a  river  can  maintain  a  bridge  for 
his  own  use,  although  without  authority 
of  the  legislature  or  even  in  defiance  of 
legislative  prohibition,  providing  he 
does  not  thereby  interfere  with  the  pub- 
lic easement;  but  he  cannot  without 
legislative  authority,  maintain  such 
bridge  for  public  use.  And  see  Works 
▼.  Junction  R.  R.  (C.  C.  1853)  Fed. 
Cas.  No.  18,046;  little  Rock,  M.  R.  & 
T.  R.  Co.  v.  Brooks  (1882)  39  Ark. 
403.  43  Am.  Rep.  277;  Hamilton  v. 
Vicksburg,  S.  &  P.  R.  Co.  (1882)  34 
La.  Ann.  970,  44  Am.  Rep.  451;  Fall 
River  Iron  Works  Co.  v.  Old  Colony  & 
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*\  R.  Co.  (1862)  87  Mass.  (5  Allen) 
221;  Attorney  General  v..  Stevens 
(1831)  1  N.  J.  Bq.  (Saxt.)  369,  22  Am. 
Dec.  526;  Miller  v.  Prairie  du  Chien 
&  M.  Ry.  Co.  (1874)  34  Wis.  533. 


2.  Power  of  states  In  absence  of  fed- 
eral legislation.— See  §  9910,  ante,  and 
notes  thereunder. 

In  the  absence  of  federal  legislation, 
a  state  may,  by  authorizing  the  erection 
of  a  bridge,  obstruct  a  navigable  river. 
Willson  v.  The  Black  Bird  Creek  Marsh 
Co.  (1829)  2  Pet  245,  7  U  Ed.  412; 
Gilman  v.  Philadelphia  (1865)  3  Wall. 
713,  18  L.  Ed.  96;  Escanaba  Co.  v.  Chi- 
cago (1882)  107  U.  S.  678,  2  Sup.  Ct 
185,  27  L..  Ed.  442;  Cardwell  v.  Amer- 
ican Bridge  Co.  (1885)  5  Sup.  Ct.  423, 
113  U.  S.  205,  28  L.  Ed.  959;  Huse  v. 
Glover  (1886)  7  Sup.  Ct.  313,  119  U. 
S.  543,  30  Jm  Ed.  487;  Willamette  Iron 
Bridge  Co.  v.  Hatch  (1888)  8  Sup.  Ct 
811,  815,  125  U.  S.  1,  31  L.  Ed. 
629  (reversing  decree  Wallamet  Iron 
Bridge  Co.  v.  Same  [C.  C.  1884]  19  Fed. 
347);  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Ohio  (1897)  17  Sup.  Ct  357,  165  U. 
S.  365,  41  L.  Ed.  747;  City  of  Chicago 
v.  Chicago  Transp.  Co.  (1915)  222  Fed. 
238,  137  C.  C.  A.  654,  L.  R.  A.  1915F, 
1062;  Oregon  City  Transp.  Co.  v.  Co- 
lumbia St.  Bridge  Co.  (D.  C.  1892)  53 
Fed.  549;  Mauldin  v.  Central  of  Geor- 
gia Ry.  Co.  (1913)  61  So.  947,  181  Ala. 
591;  Whitehurst  v.  Norfolk  &  S.  R.  R. 
(N.  C.  1911)  72  S.  E.  73. 

Where,  under  authority  of  the  legis- 
lature of  West  Virginia,  it  is  propos- 
ed to  construct  a  bridge  over  a  navi- 
gable river  within  the  .state,  which 
bridge,  if  built,  will  be  an  obstruction 
to  navigation,  but  its  construction  is 
neither  expressly  nor  impliedly  for- 
bidden by  any  law  of  congress,  there  is 
no  warrant  for  judicial  proceedings  to 
prevent  the  threatened  obstruction  to 
navigation.  (1886)  18  Op.  Atty.  Gen. 
425. 

The  power  depends  solely  on  the  ab- 
sence of  congressional  legislation  as- 
serting the  reserved  authority  of  the 
general  government  over  all  navigable 
streams,  including  even  those  wholly 
within  a  state,  and  ceased  to  exist 
from  the  enactment  of  Act  Sept.  19, 
1890  (26  Stat.  454).  Egan  v.  Hart 
(1897)  17  Sup.  Ct.  300,  301,  165  U. 
S.  188,  41  L.  Ed.  680.  And  expenditure 
of  money  by  Congress  in  improving  a 
river  snd  making  a  port  of  entry  held 
not  an  assumption  by  Congress  of  pow- 
er over  the  river,  and  the  state  is  not 
deprived  of  the  power  of  authorizing 
a  bridge  over  the  river  without  the  as- 
sent of  Congress.     An   act  admitting 
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a  state  into  the  Union,  and  providing 
that  all  the  navigable  waters  of  said 
state  shall  be  highways  and  forever 
free,  did  not  prohibit  obstructions  by 
bridges  to  the  navigation  of  such  wa- 
ters as  authorized  by  state  law  where 
Congress  had  not  assumed  control. 
Gilman  v.  Philadelphia  (1865)  3  Wall. 
713,  18  L.  Ed.  96;  Oardwell  v.  Bridge 
Co.  (1885)  5  Sup.  Ct  425,  113  U.  S. 

205,  28  L.  Ed.  959;  Hamilton  v.  Vicks- 
burg,  S.  &  P.  B.  Co.  (1886)  7  Sup.  Ct 

206,  119  U.  S.  280,  30  L.  Ed.  393; 
Willamette  Iron  Bridge  Co.  v.  Hatch 
(1888)  8  Sup.  Ct  811,  125  U.  S.  1,  31 
L.  Ed.  629  (reversing  decree  Wallamet 
Iron  Bridge  Co.  v.  Same  [C.  C.  1884] 
19  Fed.  347);  Scheurer  v.  Columbia 
St.  Bridge  Co.  (C.  C.  1886)  27  Fed. 
172;  People  v.  Potrero  &  B.  V.  R.  Co. 
(1885)  7  Pac.  445,  67  Cal.  166.  But 
see  Hatch  v.  Wallamet  Iron  Bridge  Co. 
(C.  C.  1881)  6  Fed.  326,  holding  that 
the  provision  is  paramount;  and  a 
bridge  impeding  or  obstructing  free  nav- 
igation, is  unlawful,  and  parties  con- 
structing it  may  be  enjoined  at  the  suit 
of  riparian  owners  injured  thereby. 

The  erection  of  a  bridge*  within  a 
state  across  a  navigable  river  running 
partly  within  and  partly  without  the 
state  is  not  under  the  exclusive  con- 
trol of  congress,  and,  in  the  absence  of 
congressional  action,  the  state  has  au- 
thority to  regulate  the  same.  Rhea 
v.  Newport  N.  &  M.  V.  R.  Co.  (C. 
C.  1892)  50  Fed.  16. 

A  state  statute  cannot  give  a  right 
to  use  a  bridge  across  a  river  beyond 
low-water  mark  constituting  a  bound- 
ary of  the  state.  Evansvilie  &  H. 
Traction  Co.  v.  Henderson  Bridge  Co. 
(C.  C.  1904)  134  Fed.  973. 

3.  Power  of  congress.— See  §  9910, 
ante,  and  notes  thereunder. 

Congress  may  regulate  or  prohibit 
the  construction  of  bridges  across  navi- 
gable waters  of  the  United  States.  U. 
S.  v.  Milwaukee  &  St.  P.  Ry.  Co.  (C. 
C.  1873)  Fed.  Cas.  No.  15,778.  It 
may  determine  the  location,  plan,  and 
mode  of  construction  of  bridges.  Tex- 
arkana  &  Ft  S.  Ry.  Co.  v.  Parsons 
(1896)  74  Fed.  408,  20  C.  C.  A.  481, 
and  cases  cited.  It  has  supreme  control 
of  a  navigable  stream  where  the  com- 
merce thereon  is  interstate  and  for- 
eign. U.  S.  v.  Rio  Grande  Dam  &  Ir- 
rigation Co.  (1899)  19  Sup.  Ct.  770, 174 
U.  S.  690,  43  L.  Ed.  1136;  Union  Bridge 
Co.  v.  U.  S.  (1907)  27  Sup.  Ct.  367, 
204  U.  S.  364,  51  L.  Ed.  523;  Phil- 
adelphia Co.  v.  Stimson  (1912)  32  Sup. 
Ct.  340,  223  U.  S.  605,  56  L.  Ed.  570; 
Hagerta  v.  Mississippi  River  Power 
Co.   (D.  C.   1913)  202  Fed.  776. 

The  United  States  has  power  to  con- 
fer authority  on  a  municipal  corpora- 
tion to  build  and  maintain  an  interstate 
bridge  over  a  navigable  stream,  and  to 
that  end  to  condemn  land  for  ap- 
proaches in  another   state.     Latinette 
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v.  City  of  St.  Louis  (1912)  201  Fed. 
676,  120  C.  C.  A.  638.  But  a  grant  of 
power  to  build  a  bridge  may  be  with- 
drawn under  a  reservation  where  Con- 
gress determines  that  other  require- 
ments than  those  prescribed  were  es- 
sential to  protect  navigation.  Bridge 
Co.  v.  U.  S.  (1881)  105  U.  S.  470,  26 
L.  Ed.  1143.  See,  also,  U.  S.  v.  Keo- 
kuk &  H.  Bridge  Co.  (D.  C.  1891)  45 
Fed.  178;  U.  S.  v.  Rider  (D.  C.  1892) 
50  Fed.  406,  410;  U.  S.  v.  Moline  (D. 
C.  1897)  82  Fed.  592;  (1896)  21  Op. 
Atty.  Gen.  430. 

4.  —  Delegation  of  power  on  secre- 
tary of  war.— Congress  having  authoriz- 
ed the  construction  of  a  bridge  of  a 
given  height,  over  navigable  water,  may 
empower  the  secretary  of  war  to  deter- 
mine whether  the  proposed  structure 
will  be  a  serious  obstruction  to  navi- 
gation, and  to  authorize  changes  in  the 
plan  of  the  structure.  Miller  v.  Mayor 
of  New  York  (1883)  3  Sup.  Ct  228, 
109  U.  S.  385,  27  L.  Ed.  971. 

Congress  may  delegate  to  one  of  the 
chiefs  of  a  department  authority  to 
regulate  or  prohibit  the  construction  of 
bridges  across  the  navigable  waters  of 
the  United  States.  U.  S.  v.  Milwaukee 
&  St.  P.  Ry.  Co.  (C.  O.  1873)  Fed. 
Cas.  No.  15,778. 

An  act  of  congress  authorizing  the 
erection  of  a  bridge  over  navigable 
waters  may  lawfully  devolve  upon  the 
secretary  of  war  the  duty  of  determin- 
ing, from  a  plan  of  the  proposed  bridge 
to  be  submitted  by  the  bridge  company, 
whether  or  not  it  conforms  to  a  condi- 
tion in  the  act  that  the  navigation  of 
the  river  shall  not  be  injured;  there  be- 
ing an  express  reservation  to  congress 
of  power  to  amend  or  repeal  the  act. 
People  v.  Kelly  (1879)  76  N.  Y.  475, 
5  Abb.  N.  C.  383. 

See  (1891)  20  Op.  Atty.  Gen.  101; 
(1899)  22  Op.  Atty.  Gen.  343. 

5.  Construction  and  operation  of 
statutes  permitting  bridges.— A  statute 
granting  permission  for  the  construc- 
tion of  a  bridge  across  navigable  water 
of  the  United  States  is  a  grant  of  a 
privilege,  and  must  be  construed  most 
strictly  in  favor  of  the  United  States. 
Hannibal  &  St.  J.  R.  Co.  v.  Missouri 
River  Packet  Co.  (1888)  8  Sup.  Ct 
874,  880,  125  U.  S.  260,  31  L.  Ed.  731. 
That  a  bridge  has  been  constructed  un- 
der an  act  of  congress  does  not  render 
it  a  legal  structure,  except  in  so  far  as 
it  conforms  to  the  terms  and  limitations 
of  the  act.  If  the  powers  granted  by 
the  act  were  exceeded,  or  were  exercis- 
ed in  a  manner  different  from  that  pro- 
vided in  the  grant  of  authority,  the 
grant  will  be  no  protection.  Missouri 
River  Packet  Co.  v.  Hannibal  &  St  J. 
R.  Co.  (C.  C.  1880)  2  Fed.  285. 

The  grant  of  power  to  a  railroad  com- 
pany to  bridge  a  navigable  stream  car- 
ries with  it,  as>  a  necessary  incident, 
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the  right  to  repair;  and,  when  the  pil- 
ing necessary  to  such  repair  is  driven 
in  the  ordinarily  skillful  manner,  loss 
resulting  therefrom  to  a  person  who 
uses  the  stream  to  raft  logs  is  damnum 
absque  injuria.  Central  Trust  Co.  v. 
Wabash,  St.  L.  &  P.  Ry.  Co.  (O.  C. 
1887)  32  Fed.  566. 

The  right  to  maintain  a  railroad 
bridge  lawfully  built  across  a  navigable 
stream  carries  the  right  to  rebuild  the 
same  in  whole  or  in  part  when  requir- 
ed for  the  safety  of  travel  and  trans- 
portation, and  also  the  right  to  build 
such  temporary  structures  in  the 
stream  as  may  be  necessary  to  pre- 
vent the  interruption  of  the  operation  of 
the  railroad,  and  to  maintain  the  same 
for  a  reasonable  length  of  time.  Rog- 
ers Sand  Co.  v.  Pittsburgh,  Ft.  W.  & 
C.  Ry.  Co.  (1905)  139  Fed.  7,  71  C.  C. 
A.  419.  Or  repair  or  renew  the  su- 
perstructure when  necessary  to  its 
safe  use,  and,  where  it  is  at  all  tiroes, 
both  during  and  after  the  alteration, 
kept  and  maintained  in  conformity  to 
the  act,  the  courts  have  no  power  to 
enjoin  the  work  or  to  abate  the  struc- 
ture as  a  nuisance,  on  the  ground  that 
it  is  an  unlawful  obstruction  to  naviga- 
tion. U.  S.  v.  Parkersburg  Branch  R. 
Co.  (1906)  143  Fed.  224,  74  C.  C.  A. 
354,  affirming  decree  (C.  C.  1905)  134 
Fed.  969.  And  see  Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  Meadows  (Tex.  Civ.  App.  1909) 
120  S.  W.  521,  holding  that,  where  a 
railroad  company  tore  down  a  wooden 
bridge,  and  erected  in  its  place  a  new 
steel  structure,  it  was  a  "construction" 
of  a  bridge  within  the  statute.  See, 
also,  Hughes  v.  Northern  Pac.  Ry. 
Co.  (C.  C.  1883)  18  Fed.  106;  St 
Louis  &  St  P.  Packet  Co.  v.  Keokuk 
&  EL  Bridge  Co.  (C.  C.  1887)  31  Fed. 
755;  (1885)  18  Op.  Atty.  Gen.  133; 
Silver  v.  Missouri  Pac.  Ry.  Co.  (1890) 
101  Mo.  79,  13  S.  W.  410;  Baltimore 
&  O.  R.  Co.  v.  Wheeling,  P.  &  C. 
Transp.  Co.  (1877)  32  Ohio  St.  116; 
Tuckahoe  Canal  Co.  v.  Tuckahoe  &  J. 
R.  R.  Co.  (Va.  1840)  11  Leigh,  42,  36 
Am.  Dec.  374. 

Neither  this  section  nor,  ante,  § 
9910,  applies  to  the  rebuilding  of  a 
bridge  which  was  lawfully  in  existence 
when  these  sections  were  passed.  Rog- 
ers Sand  Co.  v.  Pittsburgh,  Ft.  W.  & 
C.  Ry.  Co.  (1905)  139  Fed.  7,  71  0. 
C.  A.  419. 

Section  9910,  ante,  not  only  includes 
the  kind  of  structures  specifically  re- 
ferred to  in  this  section,  but  all  others 
that  may  be  an  obstruction  to  the  nav- 
igable capacity  of  the  waters  of  the 
United  States,  without  reference  to 
whether  the  obstruction  is  but  slight, 
and  only  temporary.  Hubbard  v.  Fort 
(C.  C.  1911)  188  Fed.  987. 

This  section  and  ante,  |  9910,  mere- 
ly provided  that,  under  circumstances 
described,  the  Secretary  of  War  may 
withdraw  objections  on  the  part  of  the 
United  States  to  the  erection  of  struc- 


tures mentioned  therein  oyer  navigable 
streams,  but  Congress  did  not  assume 
to  deprive  a  state  in  which  such  stream 
may  be  situated  of  all  jurisdiction 
thereover.  (1909)  27  Op.  Atty.  Gen. 
327.  They  do  not  transfer  exclusive 
control  over  navigable  waters  within 
a  state  to  the  federal  government,  but 
the  right  to  erect  structures  in  such 
waters  is  dependent  on  the  concurrent 
consent  of  both  the  state  and  federal 
governments.  Minnesota  Canal  & 
Power  Co.  v.  Pratt  (1907)  112  N.  W. 
395,  101  Minn.  197,  11  L.  R.  A.  (N.  S.) 
105. 

No  one  may  build  a  bridge  over  a 
navigable  river  within  the  limits  of  one 
state  without  the  concurrent  permis- 
sion of  the  state  and  national  govern- 
ments. Gulf,  C.  &  a  F.  Ry.  Co.  v. 
Meadows  (Tex.  Civ.  App.  1909)  120  S. 
W.  521,  citing  Montgomery  v.  Portland 
(1903)  23  Sup.  Ct  735,  190  U.  S.  89, 
47  L.  Ed.   965.     . 

A  bridge  could  be  built  across  navi- 
gable parts  of  a  stream  lying  wholly 
within  a  single  state,  if  authorized  by 
the  state  or  a  subdivision  thereof,  and 
the  location  and  plans  of  the  bridge 
were  first  approved  by  the  Chief  of 
Engineers  and  Secretary  of  War;  a 
special  act  of  Congress  consenting  to 
the  erection  of  the  bridge  not  being 
required  by  Bridge  Act,  ante,  §§  9961- 
9968,  or  otherwise.  In  re  City  of  Se- 
attle (1911)  66  Wash.  277,  119  P.  798. 

The  words  "navigable  river  of  the 
United  States"  refer  to  the  general 
character  of  navigability,  and  not  to 
the  condition  as  to  navigability,  and 
not  to  the  condition  as  to  navigability 
at  the  particular  point  the  construc- 
tion of  a  bridge  is  proposed.  The 
sanction  of  Congress  is  required  for 
the  construction  of  a  proposed  bridge 
across  the  Niagara  river,  connecting 
Niagara  Falls,  N.  Y.,  with  Niagara 
Falls,  Ontario,  Canada.  (1908)  27  Op. 
Atty.  Gen.  120. 

Delegation  to  the  secretary  of  war 
by  Act  Sept.  12,  1890  (26  Stat  453)  §§ 
4,  5,  7  of  authority  to  direct  changes 
in  existing  bridges  over  any  navigable 
waters  of  the  United  States,  or  of 
bridges  to  be  erected  under  legislative 
authority  of  any  state,  for  the  purpose 
of  preventing  obstructions  to  naviga- 
tion, showed  no  intention  by  congress 
to  exercise  exclusive  control  over  nav- 
igable waters  entirely  within  a  state, 
and  did  not  deprive  states  of  power  to 
compel  removal  or  alteration  of  bridges 
erected  over  such  waters  without  au- 
thority. Lake  Shore  &  M.  S.  Ry.  Co. 
v.  Ohio  (1897)  17  Sup.  Ct  357,  358, 
165  U.  S.  365,  41  L.  Ed.  747. 

The  right  of  a  railroad  company  to 
maintain  a  bridge  across  the  Ohio  riv- 
er, built  in  conformity  to  Act  July  14, 
1862,  c.  167,  12  Stat  569,  which  con- 
tained no  reservation  of  the  right  to 
alter  or  amend  it,  is  not  affected  by  any 
subsequent  acts  relating  to  the  same 
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subject-matter,  all  of  which  '  are  by 
their  terms  prospective  in  their  opera- 
tion. U.  S.  v.  Parkersburg  Branch  R. 
Co.  (0.  0.  1905)  134  Fed.  969,  decree 
affirmed  (1906)  143  Fed.  224,  74  C.  C. 
A.  354. 

In  1892  no  general  law  existed  pro- 
viding for  or  permitting  bridges  to  be 
built  over  navigable  waters  which  di- 
vide or  extend  into  two  or  more  states, 
and  no  general  legislation  confers  the 
power  of  approval  on  the  Secretary 
of  War  as  to  bridges  over  such  waters. 
(1892)  20  Op.  Atty.  Gen.  488. 

The  words  "or  other  works"  in  Act 
1890,  c.  907,  §  7,  as  amended  in  1892 
(chapter  158,  |  3),  making  it  unlawful 
to  begin  the  construction  of  a  "bridge 
*  *  *  or  other  works,"  etc.,  are  re- 
stricted to  things  of  the  same  kind  as 
those  just  enumerated.  (1899)  22  Op. 
Atty.  Gen.  332. 

Canals  being  artificial  waterways  or 
means  of  commercial  transportation, 
as  well  as  natural  lakes  and  rivers,  the 
same  principles  may  be  applied  to  them 
that  are  applied  to  bridges,  turnpikes, 
streets    and    railroads.      Id. 

Where  a  state  has  granted  authority 
to  construct  a  bridge  over  a  naviga- 
ble river  and  the  location  and  plan  has 
been  approved  by  the  Secretary  of 
War,  the  question  whether  the  pur- 
chasers of  such  right  are  authorized  to 
proceed  is  one  which  does  not  con- 
cern the  government  (1896)  21  Op. 
Atty.  Gen.  293.  And  see  Oregon  City 
Transp.  Co.  v.  Columbia  St  Bridge  Co. 
(D.  C.  1892)  53  Fed.  549;  Adams  v. 
Uliner  (1890)  39  Atl.  347,  91  Me.  47; 
City  of  Buffalo  v.  Delaware,  L.  &  W. 
R.  Co.  (1910)  120  N.  Y.  Supp.  1081, 
136  App.  Div.  247,  affirming  judgment 
(1908)  112  N.  Y.  Supp.  690,  60  Misc. 
Rep.  584. 

6.  Conflict  with  treaties.— This  sec- 
tion is  not  in  conflict  with  Webster- 
Ashburton  Treaty  1842,  art  2.  Minne- 
sota Canal  &  Power  Co.  v.  Pratt 
(1907)  112  N.  W.  395,  101  Minn.  197, 
11  L.  R.  A.  (N.  S.)  105. 

7.  Interstate  and  Intrastate  waters 
within  statute.— Act  Sept  19,  1890,  c. 
907,  §§  7,  10,  26  Stat  454,  and  this  sec- 
tion are  not  limited  to  waters  wholly 
within  a  state,  but  apply  to  interstate 
waters  as  well.  Hubbard  v.  Fort  (C.  C. 
1911)   188  Fed.  987. 

8.  Navigable  waters  of  the  United 
States.— See  chapter  A  of  this  title, 
ante,  and  notes  thereunder,  and  §  9910, 
ante. 

The  term  "navigable  waters  of  the 
United  States"  defined.  U.  S.  v.  Ban- 
ister Realty  Co.  (C.  O.  1907)  155  Fed. 
583. 

Act  Sept.  19, 1890,  c.  907,  §§  7,  10,  26 
Stat.  454,  and  this  section,  relating  to 
the  obstruction  of  navigable  waters, 
and  providing  for  the  construction  of 
wharves,  dams,  weirs,  bridges,  etc., 
are  not  limited  to  waters  wholly  within 
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a  state,  but  apply  to  interstate  waters 
as  well  Hubbard  v.  Fort  (C.  C.  1911) 
189  Fed.  987. 

A  stream  is  not  navigable  requiring 
the  assent  of  the  War  Department  of 
the  United  States  to  the  construction 
of  a  bridge,  where  it  is  not  capable  of 
bearing  either  for  the  whole  or  a  part 
of  a  year  boats  loaded  with  freight  in 
the  regular  course  of  trade.  Brantley 
v.  Lee  (1913)  77  S.  E.  788,  139  Ga. 
600. 

The  navigable  waters  of  the  United 
States  are  those  which  form  in  their 
ordinary  conditions,  by  themselves,  or 
by  uniting  with  other  waters  a  con- 
tinued highway  over  which  commerce 
is,  or  may  be  carried  on,  with  other 
states  or  foreign  countries  in  the  cus- 
tomary mode.  People  v.  Board  of  Su- 
pervisors (1905)  122  111.  App.  40,  and 
cases  cited. 

9. Waters      held      navigable.— 

East  River.  (1892)  20  Op.  Atty.  Gen. 
479. 

Lake  Washington  ship  canal.  In  re 
City  of  Seattle  (1911)  119  Pac.  798, 
66  Wash.  277. 

The  Mississippi  river  in  Minnesota, 
both  above  and  below  the  Falls  of  St. 
Anthony.  (1898)  22  Op.  Atty.  Gen.  52. 
See,  also,  U.  S.  v.  Milwaukee  &  St  P. 
Ry.  Co.  (C.  C.  1873)  Fed.  Cas.  No.  15,- 

778. 

Niagara  river  connecting  Niagara 
Falls,  N.  Y.,  with  Niagara  Falls,  On- 
tario, Canada,  is  navigable.  (1908)  27 
Op.  Atty.  Gen.  120,  citing  in  support  of 
definition  of  navigable  waters  The 
Daniel  Ball  (1870)  10  Wall.  557,  19  L. 
Ed.%  999;  The  Montello  (1870)  11  Wall. 
411,  20  L.  Ed.  191;  The  Montello 
(1874)  20  Wall.  430,  22  L.  Ed.  391; 
Water  Power  Co.  v.  Water  Commis- 
sioners (1897)  18  Sup.  Ct  157,  168  TT. 
S.  349,  42  L.  Ed.  497;  TJ.  S.  v.  Rio 
Grande  Irrigation  Co.  (1898)  19  Sup. 
Ct  770,  174  U.  S.  690,  43  L.  Ed.  1136; 
Leovy  v.  U.  S.  (1900)  20  Sup.  Ct  797, 
177  U.  S.  621,  44  L.  Ed.  914. 

And  see  chapter  A  of  this  title, 
ante,  and  notes  thereunder,  and  f 
9910,  ante,  and  notes  thereunder. 

10. Waters  held  not  navigable.-* 

Where  a  canal  constructed  over  private 
ground  to  shorten  a  navigable  river 
route  had  never  been  dedicated  to  the 
public,  the  owner  was  entitled  to  close 
it  at  his  election;  and  the  government 
could  not  compel  the  removal  of  a 
bridge  as  an  obstruction  to  navigation, 
under  Act  Sept  19,  1890,  as  amended 
by  Act  July  13,  1892  (this  section), 
and  Act  Feb.  20,  1900.  U.  S.  v.  Ja- 
maica &  R.  Turnpike  Co.  (1913)  204 
Fed.  759,  123  C.  C.  A.  128,  reversing 
decree  (C.  C.  1910)  183  Fed.  598. 

See  chapter  A  of  this  title,  ante,  and 
notes  thereunder  and  §  9910,  ante. 

II.  Duty  and  authority  of  secretary 
of  war  under  this  seotlon.— A  condition, 
attached  to  the  approval  by  the  secre- 
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tary  of  war  of  the  erection  of  a  bridge 
by  a  city  over  a  canal  under  the  juris- 
diction of  the  federal  government,  to 
the  effect  that  the  bridge  should  be  re- 
moved or  rebuilt  when  the  work  of  con- 
structing the  canal  might  render  such 
action  necessary,  did  not  contemplate 
that  the  Secretary  of  War  might,  sub- 
sequently, arbitrarily  order  the  bridge 
removed  and  prohibit  the  erection  of 
another  in  its  place,  but  that  the  city 
might  afterwards  elect  to  rebuild  at 
the  same  place  if  its  plans  for  rebuild- 
ing were  approved  by  the  Secretary  of 
War.  In  re  City  of  Seattle  (Wash. 
1911)  119  P.  798. 

12. Under  prior  general  statutes. 

-In  Act  Sept.  19,  1890  (26  Stat  453), 
the  provision  of  section  7  that  it  should 
not  be  lawful  to  thereafter  erect  any 
bridge  in  any  navigable  river  or  naviga- 
ble waters  of  the  United  States,  under 
any  act  of  the  legislature  or  any  state, 
until  the  location  and  plan  of  such 
bridge  should  have  been  submitted  to 
and  approved  by  the  secretary  of  war, 
contemplated  that  the  function  of  the 
secretary  should  extend  only  to  the 
form  of  future  structures,  since  the 
act  would  not  have  provided  for  the 
future  erection  of  bridges  under  state 
authority  if  its  very  purpose  was  to 
deny  for  the  future  all  power  to  the 
states  on  the  subject.  Lake  Shore  & 
M.  S.  Ry.  Co.  v.  Ohio  (18I>7)  17  Sup. 
Ct.  357.  358,  165  U.  S.  365,  41  L.  Ed. 
747.  His  authority  is  limited  to  the 
cases  of  bridges  authorized  by  state 
law  to  be  erected  over  waters,  the  nav- 
igable portions  of  which  lie  wholly 
within  the  limits  of  the  state.  He  is 
not  authorized  to  approve  or  disap- 
prove the  location  and  plan  of  the 
bridge  proposed  to  be  erected  over  the 
Monongahela  river  at  Bessemer,  Pa. 
(1892)  20  Op.  Atty.  Gen.  488. 

By  section  3  of  the  river  and  harbor 
act  of  1892  (27  Stat  110),  he  is  au- 
thorized to  approve  or  disapprove  of 
the  location  or  plan  of  a  proposed  bridge 
authorized  by  a  state  legislature  over 
waters  wholly  within  the  state.  (1892) 
20  Op.  Atty.  Gen.  479.  And  is  not  pro- 
hibited from  approving  the  plan  and  lo- 
cation of  a  bridge  across  boundary  wa- 
ters if  acts  of  authorization  were  pass- 
ed by  the  legislature  of  the  states  in- 
terested. (1899)  22  Op.  Atty.  Gen. 
332. 

As  Act  Sept  19,  1890,  which  pro- 
hibits the  erection  of  a  bridge  in  nav- 
igable waters  without  permission  of  the 
secretary  of  war,  excepts  from  its  op- 
eration bridges  the  construction  of 
which  has  been  previously  authorized 
by  law,  such  consent  is  not  necessary 
for  a  bridge  authorized  by  the  state 
legislature  previous  to  such  act.  Ad- 
ams v.  Ulmer  (1897)  39  A.  347,  91 
Me.  47. 

13. Under     local     acts.— Where 

Congress  by  resolution  gave  its  assent 


that  a  bridge  across  the  Ohio  river  at 
Cincinnati  might  be  constructed  in  ac- 
cordance with  the  state  charter,  re- 
serving the  right  to  withdraw  such  as- 
sent if  the  free  navigation  of  the  river 
should  be  materially  obstructed,  a  judi- 
cial decision  that  the  bridge  would  in- 
terfere with  navigation  was  not  first 
necessary  to  exercise  the  right  to  with- 
draw the  assent  Newport  &  C.  Bridge 
Co.  v.  U.  S.  (1881)  105  U.  S.  470,  26 
L.  Ed.  1143. 

Under  Acts  April  1  and  June  4,  1872, 
the  secretary  of  war  is  authorized  to 
determine  whether  the  construction  of 
a  bridge  over  the  Mississippi  at  a  given 
point  would  seriously  affect  navigation, 
and  to  prohibit  the  building  of  the 
bridge  there,  and  will  not  be  disturbed. 
IT.  S.  v.  Milwaukee  &  St.  P.  Ry.  Co. 
(C.  C.  1873)  Fed.  Cas.  No.  15,779. 

Under  Act  Dec.  17,  1872  (17  Stat. 
398),  and  Act  Feb.  14,  1883  (22  Stat. 
414),  authorizing  and  regulating  the 
construction  of  bridges  over  the  Ohio 
river,  the  Secretary  of  War  has  power 
to  disapprove  of  the  plans  of  the  bridg- 
es where  he  is  of  the  opinion  that  they 
would  unduly  obstruct  the  navigation  of 
the  river.  (1886)  18  Op.  Atty.  Gen. 
512.  He  should  not  approve  the  plans 
for  the  bridge  authorized  by  the  act 
of  March  3,  1887  (24  Stat  501),  to  be 
built  across  the  Missouri  River  between 
the  cities  of  Omaha  and  Council  Bluffs, 
unless  they  provide  for  a  structure  of 
sufficient  strength  to  bear  trains  of 
cars  drawn  by  locomotives.  (1887)  19 
Op.  Atty.  Gen.  29.  It  is  not  his  duty 
under  the  act  of  February  28,  1891,(20 
Stat.  789),  incorporating  the  Wash- 
ton  &  Arlington  Railroad  Company,  to 
select  or  approve  of  the  exact  location 
of  the  bridge  to  be  built  across  the 
Potomac  river,  but  rather  to  approve 
the  plans,  specifications,  and  materials 
used,  and  the  manner  of  construction 
of  such  bridge.  It  is  his  duty  to  refuse 
to  approve  the  plans  for  the  construc- 
tion of  a  bridge  at  a  place  so  far  re- 
moved from  the  point  indicated  in  the 
act  as  to  be  plainly  beyond  its  scope. 
He  has  authority  to  relocate  the  bridge 
as  requested  by  the  company,  provided 
the  place  designated  is  a  reasonable 
compliance  with  the  terms  of  the  act. 
(1893)   20  Op.  Atty.  Gen.  549. 

The  Hudson  Highland  Bridge  &  Rail- 
way Company,  a  corporation  created  by 
the  legislature  of  the  state  of  New 
York,  with  authority  to  construct  a 
bridge  across  the  Hudson  river  between 
two  points  in  the  state  of  New  York 
cannot  lawfully  build  such  bridge  with- 
out first  obtaining  the  consent  of  Con- 
gress, as  required  by  this  section. 
(1906)  25  Op.  Atty.  Gen.  601. 

14.  —  Notification  of  approval  of 
plans. — The  notification  required  by  Act 
March  3,  1869,  to  be  given  by  the  sec- 
retary of  war,  that  he  approved  the 
plan  of  the  New  York  and  Brooklyn 
bridge,  was  sufficient  if  made  through 
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one  of  his  subordinates.  People  v. 
Kelly  (1870)  76  N.  Y.  475. 

15. Question    of   approvals—The 

courts  of  the  state  have  no  judicial 
knowledge  as  to  whether  the  plans  and 
specifications  for  bridges  across  naviga- 
ble streams  were  submitted  to  and  ap- 
proved by  the  Chief  of  Engineers  and 
the  Secretary  of  War  as  required  by 
federal  statutes;  this  being  a  question 
of  fact  and  not  of  law.  Mauldin  v. 
Central  of  Georgia  Ry.  Co.  (Ala.  1013) 
61  So.  047. 

16.  Eminont  domain,  right  to  exer- 
cise.—Under  this  section  a  public  serv- 
ice corporation  will  not  be  permitted 
to  exercise  the  power  of  eminent  do- 
main in  furtherance  of  an  enterprise 
involving  interference  with  navigable 
waters  within  the  state  without  having 
first  procured  the  approval  of  the  fed- 
eral government  Minnesota  Canal  & 
Power  Co.  v.  Pratt  (1007)  112  N.  W. 
305.  101  Minn.  107. 

The  appropriation  by  eminent  domain 
of  land  for  the  approaches  and  termi- 
nal facilities  necessary  to  the  use  of  a 
bridge  erected,  under  Act  Jan.  26, 1001, 
c.  181,  31  Stat  741,  over  a  navigable 
stream,  is  not  forbidden  by  that  act 
because  the  plans  submitted  to  the  Sec- 
retary of  War,  and  specifically  approv- 
ed by  him,  though  subserving  the  pur- 
pose of  showing  the  extent  to  which 
navigation  would  be  affected,  do  not  in- 
clude such  terminal  and  connecting  fa- 
cilities, and  cannot,  under  the  act,  be 
altered  without  his  consent  Stone  v. 
Southern  Illinois  &  M.  Bridge  Co. 
(1007)  27  Sup.  Ct  615,  616,  206  U.  S. 
267,  51  L.  Ed.  1057,  affirming  judgment 
Southern  Illinois  &  M.  Bridge  Co.  v. 
Stone  (1906)  02  S.  W.  475,  194  Mo. 
175. 

Act  June  25,  1006,  authorizing  the 
city  of  St  Louis  to  build  and  maintain 
a  bridge  over  the  Mississippi  river,  held 
to  confer  power  on  the  city  to  maintain 
proceedings  in  a  federal  court  to  con- 
demn land  for  approaches  in  the  state 
of  Illinois.  Latinette  v.  City  of  St. 
Louis  (1012)  201  Fed.  676,  120  C.  C. 
A.  638. 

17.  Contracts  for  construction  of 
bridge    as    violative    of   statute.— Only 

the  United  States  government  can  raise 
the  question  that  a  contract  providing 
for  the  construction  of  a  bridge  across 
a  navigable  stream  is  in  violation  of  the 
federal  statute  requiring  the  consent  of 
the  Secretary  of  War  to  the  erection  of 
such  a  bridge.  People  v.  Board  of 
Sup'rs  of  Whiteside  County  (1005)  122 
111.  App.  40. 

18.  Bridge  a  nuisance  or  unlawful  ob- 
struction.—The  public  benefit  arising 
from  the  construction  of  a  bridge  over 
a  navigable  river  is  no  defense  to  a 
bill  in  equity  for  an  injunction  to  abate 
it  as  an  obstruction  to  the  free  naviga- 
tion of  the  river.  State  of  Pennsyl- 
vania   v.   Wheeling   &  B.   Bridge   Co. 
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(1851)  54  U.  S.  (13  How.)  518,  14  L. 
Ed.  240. 

A  bridge  must  be  clearly  shown  to  be 
a  nuisance  before  it  can  be  decreed 
so.  Mississippi  &  M.  R.  Co.  v.  Ward 
(1862)  67  U.  S.  (2  Black)  485,  17  L. 
Ed.  311.  See  Hannibal  &  St  J.  R.  Co. 
v.  Missouri  River  Packet  Co.  (1888) 
8  Sup,  Ct  874, 125  U.  S.  260,  31  L.  Ed. 
731;  Texarkana  &  Ft  S.  Ry.  Co.  v. 
Parsons  (1806)  74  Fed.  408,  20  C.  C. 
A.  481;  South  Carolina  R.  Co.  v. 
Moore  (1850)  28  Ga.  308,  73  Am. 
Dec.  778;  Charleston  &  S.  Ry.  Co.  v. 
Johnson  (1884)  73  Ga.  306;  Healy  v. 
Joliet  &  C.  R.  Co.  (1878)  2  111.  App. 
(2  Bradw.)  435;  Snyder  v.  Foster 
(1880)  77  Iowa,  638,  42  N.  W.  506; 
State  v.  Inhabitants  of  Freeport  (1857) 
43  Me.  108;  Commonwealth  v.  Inhab- 
itants of  Charlestown  (1822)  18  Mass. 
(1  Pick.)  180,  11  Am.  Dec.  161;  Peo- 
ple v.  Jessup  (1808)  51  N.  Y.  Supp. 
228,  28  App.  Div.  524  (judgment  re- 
versed [1899]  54  N.  E.  682,  160  N. 
Y.  240);  Selman  v.  Wolfe  (1863)  27 
Tex.  68. 

19.  —  Question  for  jury.  —  See 
Cantrell  v.  Knoxville,  C.  G.  &  L.  R. 
Co.  (1801)  00  Tenn.  (6  Pickle)  638,  18 
S.  W.  271;  Selman  v.  Wolfe  (1863) 
27  Tex.  68. 

20.  Bridge  not  nuisance  or  unlawful 
obstruction.— A  bridge  constructed  over 
a  navigable  river  in  accordance  with 
the  act  of  Congress  authorizing  it  is 
a  lawful  structure,  however  much  it 
may  interfere  with  navigation.  Tex- 
arkana &  Ft  S.  Ry.  Co.  v.  Parsons 
(1806)  74  Fed.  408,  20  C.  C.  A.  481, 
and  cases  cited. 

A  bridge  constructed  under  the  au- 
thority of  congress  and  of  a  state  leg- 
islature, in  the  manner  authorized  by 
law,  is  a  nuisance.  Miller  v.  City  of 
New  York  (C.  C.  1880)  10  Fed.  513 
(decree  affirmed  [1883]  100  U.  S.  385, 
3  Sup.  Ct  228,  27  L.  Ed.  971) ;  Easton 
v.  New  York  &  L.  B.  R.  Co.  (1873)  24 
N.  J.  Eq.  (0  C.  E.  Green)  49;  People 
v.  Kelly  (1870)  76  N.  Y.  475. 

A  bridge  of  sufficient  elevation,  or 
with  a  proper  draw,  is  not  necessarily 
an  impediment  to  navigation;  nor  is 
any  structure  such  an  impediment 
which  facilitates  commerce,  instead  of 
being  a  hindrance.  Jolly  v.  Terre 
Haute  Draw-Bridge  Co.  (C.  C.  1853) 
Fed.  Cas.  No.  7,441. 

A  drawbridge  over  navigable  water, 
although  it  unavoidably  occasions  some 
delay  in  passing  it,  is  not  necessarily 
such  an  obstruction  to  the  navigation 
as  to  amount  to  a  nuisance.  Works  v. 
Junction  R.  R.  (O.  C.  1853)  Fed.  Cas. 
No.  18,046. 

The  measurement  of  the  length  of  a 
draw,  within  the  meaning  of  the  act  of 
congress  authorizing  the  building  of  a 
drawbridge  over  the  Mississippi  river 
at  Keokuk,  Iowa,  and  requiring  the 
draw  to  be  160  feet  in  length,  must  be 
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on  a  line  at  right  angles  to  the  piers, 
upon  the  surface  of  the  water  at  low- 
water  mark.  St.  Lotus  &  St  P.  Pack- 
et Co.  v.  Keokuk  &  H.  Bridge  Co.  (C. 
a  18S7)  31  Fed.  755. 

Facts  held  insufficient  to  authorize 
judicial  proceedings  in  behalf  of  the 
United  States  on  the  ground  that  bridg- 
es are  an  obstruction  to  navigation. 
(1885)  18  Op.  Atty.  Gen.  200. 

A  bridge  so  built  that  the  piers  were 
parallel  to  the  usual  and  ordinary 
course  of  the  current,  held  a  sufficient 
compliance  with  the  act  of  Congress 
authorizing  it.  Silver  v.  Missouri  Pac 
By.  Co.  (1890)  101  Mo.  79,  13  S.  W. 
410. 

Complaint  held  not  to  show  that  a 
bridge  across  a  .navigable  stream  was 
a  public  nuisance  where  it  did  not  show 
whether  it  was  built  since  the  passage 
of  Act  March  3, 1899,  §§  9, 10  (this  sec- 
tion and  §  9910),  ante,  or  whether  it 
was  built  without  the  approval  of  the 
War  Department  as  required  by  that 
act  Mauldin  v.  Central  of  Georgia 
Ry.  Co.  (1913)  61  So.  947,  181  Ala. 
591. 

Where  a  bridge  over  a  navigable  riv- 
er was  erected  in  accordance  with  this 
section,  noncompliance  with  the  provi- 
sions of  the  city  charter  of  the  munic- 
ipality in  which  the  bridge  was  located 
will  not  render  it  a  nuisance,  so  as  to 
entitle  one  injured  by  the  impediment 
of  navigation  to  recover.  That  the 
plan  of  a  bridge  over  a  navigable 
stream  shows  a  cessation  of  the  street 
lines  at  the  river  bank  and  a  narrower 
passage  over  the  river  is  no  ground  for 
claiming  the  structure  to  be  a  nuisance 
because  not  in  accordance  with  the 
plans,  which  call  for  the  same  width 
as  the  street  Milwaukee  Western 
Fuel  Co.  v.  City  of  Milwaukee  (1913) 
139  N.  W.  540,  152  Wis.  247.     f 

A  drawbridge  constructed  and  main- 
tained according  to  proper  authority 
over  navigable  waters  is  not  an  un- 
lawful obstruction  to  navigation;  the 
owner  being  bound  to  provide  for  the 
safe  and  prompt  passage  of  vessels 
through  the  draw.  Southern  Ry.  Co. 
v.  Reeder  (Ala.  1907)  44  So.  099.  And 
see,  also,  Wethersfield  v.  Humphrey 
(1850)  20  Conn.  218;  Bucki  v.  Cone 
(1889)  25  Fla.  1,  6  South.  160;  Illi- 
nois River  Packet  Co.  v.  Peoria  Bridge 
Ass'n  (1865)  38  HI.  467;  Williams  v. 
Beardsley  (1851)  2  Ind.  (2  Cart.)  591; 
Attorney  General  v.  Hudson  River  R. 
Co.  (1853)  9  N.  J.  Eq.  a  Stockt) 
526;  Pedrick  v.  Raleigh  &  P.  S.  R.  Co. 
(N.  C.  1906)  55  S.  E.  877;  Dugan  v. 
Bridge  Co.  (1856)  27  Pa.  (3  Casey) 
303,  67  Am.  Dec.  464. 

21.  —  Judicial  notice.— On  a  com- 
plaint for  obstructing  navigation  by  a 
bridge  over  navigable  waters,  the  court 
will  take  judicial  notice  of  an  act  of 
congress  authorizing  its  construction 
by  defendant—Pennsylvania  Ry.  Co.  v. 


Baltimore  &  N.  T.  Ry.  Co.  (C.  C.  1888) 
37  Fed.  129. 

22. Burden  of  proof  and  pre- 
sumptions.—Where  an  act  authorizing 
a  bridge  prescribes  details  of  construc- 
tion, and  requires  the  plans  to  be  ap- 
proved by  the  secretary  of  war,  the 
burden,  in  an  action  for  obstructing 
navigation,  is  on  defendant  to  show 
compliance  with  such  provisions.  Penn- 
sylvania Ry.  Co.  v.  Baltimore  &  N.  Y. 
Ry.  Co.  (C.  C.  1888)  37  Fed.  129. 

Where  a  bridge  over  a  navigable  riv- 
er, built  under  authority  of  an  act  of 
Congress,  was  maintained  for  many 
years,  it  would  be  inferred  that  the 
plans  and  location  had  been  approved 
by  the  Secretary  of  War,  as  required, 
and  that  the  structure  was  authorized. 
Shreveport  Cottonwood  Co.  v.  Missouri 
Valley  Bridge  &  Iron  Co.  (Ark.  1909) 
117  S.  W.  750. 

Where  Congress,  without  assuming 
control  of  all  navigable  rivers  in  the 
United  States,  made  it  unlawful  to  con- 
struct a  bridge  across  a  navigable  river 
without  consent  .of  Congress  and  ap- 
proval of  the  plans  by  the  chief  of  en- 
gineers and  Secretary  of  War,  and  un- 
lawful to  deviate  from  the  plans  so  ap- 
proved without  consent  of  such  officers, 
and  authorized  the  building  of  a  rail- 
road bridge  across  a  navigable  stream, 
it  will  be  presumed  that  the  bridge  was 
constructed  according  to  plans  approv- 
ed as  required.  State  v.  White  River 
Valley  Ry.  Co.  (1911)  129  N.  W.  1034, 
27  S.  D.  66. 

23.  Obligation  of  owner  of  bridge  In 
general.-— A  bridge  across  a  navigable 
stream  is  an  obstruction  to  navigation 
tolerated  only  because  of  necessity  and 
the  convenience  of  commerce  on  land, 
and,  the  right  of  navigation  being  par- 
amount, it  is  incumbent  on  the  owner 
of  the  bridge  to  so  construct  it  that  it 
may  be  readily  opened  to  permit  the 
passage  of  vessels,  to  place  it  in  charge 
of  persons  competent  to  operate  it, 
and  to  equip  it  with  lights  and  signals 
giving  warning  of  its  position  in  open- 
ing and  closing,  .and  to  give  timely 
warning  to  approaching  vessels  if  for 
any  reason  it  cannot  be  opened.  Clem- 
ent v.  Metropolitan  West  Side  Ele- 
vated Ry.  Co.  (1903)  123  Fed.  271,  59 
C.  C.  A.  289.  He  must  adequately 
guard  vessels  navigating  in  its  vicinity 
from  any  concealed  danger  to  which  the 
bridge  exposes  navigation.  Southern 
Transp.  Co.  v.  Philadelphia,  B.  &  W. 
R.  Co.  (D.  C.  1912)  196  Fed.  548.  de- 
cree affirmed  (1913)  205  Fed.  732,  124 
C.  C.  A.  26.  Though  licensed  by  Con- 
gress to  maintain  it,  he  has  no  right 
unnecessarily  to  make  it  or  its  ap- 
proaches dangerous  to  vessels  passing 
through  the  draw.    Id. 

In  an  action  for  damages  for  deten- 
tion of  plaintiff's  steamer  by  a  bridge 
erected  by  defendant,  and  by  driftwood 
accumulated  against  its  piers,  it  ap- 
peared that  the  bridge  was  constructed 
under  an  act  requiring  that  the  open- 
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ings  In  the  draw  should  be  130  feet  in 
the  clear,  and  that  the  plans  should  be 
approved  by  the  secretary  of  war,  but 
the  openings  were  only  125  feet  and 
there  was  no  evidence  to  show  that  the 
plans  had  ever  been  submitted  to,  or 
approved  by  the  secretary  of  war.  The 
court  charged  the  jury  that,  if  they 
found  that  the  narrowing  of  the  space 
in  the  draw  caused  the  driftwood  to  ac- 
cumulate, the  railway  company  was  re- 
sponsible therefor,  and,  if  that  was  the 
natural  result  of  the  narrowing,  they 
need  not  particularly  investigate  any 
theory  that  it  did  not  cause  the  ac- 
cumulation. Held,  that  this  instruc- 
tion was  more  favorable  to  the  railway 
company  than  it  had  a  right  to  ask,  and 
it  could  not  complain  of  it  as  error. 
Texarkana  &  Ft.  S.  Ry.  Co.  v.  Par- 
sons (1896)  74  Fed.  408,  20  O.  C.  A. 
481. 

In  the  case  of  a  vessel  attempting  to 
pass  a  bridge  across  the  Chicago  river, 
the  city  must  use  every  reasonable  pre- 
caution, as  soon  as  practicable  after 
notice,  to  remove  all  obstacles.  Scott 
v.  Chicago  (C.  C.  1800)  Fed.  Cas.  No. 
12,52G. 

A  company  authorized  to  construct  a 
bridge  over  the  Allegheny  river,  in  the 
course  of  the  work,  may  lawfully  drive 
piles  in  the  bed  of  the  river  at  a  pier 
site;  but  if,  at  an  ordinary  flood  stage, 
such  piles  are  likely  to  become  a  hid- 
den and  dangerous  obstruction  to  navi- 
gation, it  is  the  duty  of  the  company 
to  mark  the  place  distinctly,  by  a  buoy, 
or  otherwise,  even  though  the  submerg- 
ed caisson  and  piles  might  create  a 
break  on  the  surface  of  the  water 
which  a  skillful  navigator  would  ob- 
serve in  daylight  and  understand.  The 
Modoc  (D.  C.  1886)  26  Fed.  718. 

Under  an  act  of  congress  requiring 
the  piers  to  be  built  "parallel  to  the 
current,"  the  bridge  company  is  requir- 
ed to  use  only  reasonable  care  and 
foresight  in  the  location  of  its  piers. 
If  the  piers  at  the  time  of  location  are 
parallel  to  the  current,  and  by  some  act 
of  the  government  subsequent  to  the 
erection  of  the  bridge  or  by  any  other 
means  not  within  the  control  of  the 
company,  the  current  is  so  changed  as 
to  prevent  navigation  through  the  piers, 
k  is  incumbent  upon  the  company  to 
conform  its  piers  to  the  new  condition 
of  things.  But  if  the  company  has  con- 
structed its  piers  with  reference  to  the 
subsequent  acts  of  the  government,  and 
has  used  reasonable  diligence  and  skill 
in  forming  and  executing  its  plans,  and 
the  change  is  such  as  not  to  unrea- 
sonably endanger  navigation,  negligence 
is  not  to  be  imputed  to  it  St.  Louis 
&  St  P.  Packet  Co.  v.  Keokuk  &  H. 
Bridge  Co.  (C.  C.  1887)  31  Fed.  755. 
See  Idaho  Northern  R.  Co.  v.  Post 
Falls  Lumber  &  Mfg.  Co.  (1911)  119  P. 
1098,  20  Idaho,  695. 

24.  Bridge  owner  or  contractor  held 
liable  for  damages.— In  an  action 
against    persons    building    a    railroad 
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bridge  for  injuries  to  plaintiffs  steam- 
boat, due  to  defendants'  failure  to  in- 
dicate the  position  of  unfinished  piers 
which  were  covered  by  high  water,  it 
appeared  that  the  water  was  not  so 
high  as  to  make  navigation  dangerous, 
and  that  the  steamboat  at  the  time  of 
the  accident  was  under  perfect  control, 
and  had  a  sufficiency  of  competent  look- 
outs, and  the  course  she  pursued  was 
the  customary  and  proper  one.  On  the 
other  hand,  her  pilots  had  passed  the 
locality  frequently  before,  and  had  op- 
portunity to  become  familiar  with  the 
positions  of  the  piers.  There  was  no 
break  in  the  water  to  indicate  that  the 
submerged  pier  was  near  the  surface, 
and  another  boat  had  shortly  before 
taken  the  same  course  in  safety.  Held, 
that  the  pilots  were  not  guilty  of  con- 
tributory negligence,  since  the  absence 
of  the  buoy  which,  until  it  was  washed 
away,  indicated  the  position  of  the  pier, 
might  warrant  the  inference  that  the 
pier  was  submerged  to  such  an  extent 
ad  to  be  no  longer  dangerous.  Case- 
ment v.  Brown  (1893)  13  Sup.  Ct.  672, 
148  U.  S.  615,  37  L.  Ed.  582. 

Defendants  contracted  to  build  the 
piers .  for  a  railroad  bridge  across  a 
river,  and  to  furnish  materials  there- 
for, but  before  the  piers  were  complet- 
ed they  were  submerged  by  high  wa- 
ter, so  as  to  be  a  dangerous  obstruc- 
tion to  navigation,  and  defendants 
placed  buoys  to  indicate  their  position. 
The  buoys  were  washed  away  and  re- 
placed once.  One  of  them  was  again 
washed  away,  and,  after  a  reasonable 
time  for  its  replacement  had  elapsed, 
and  defendants  had  failed  to  replace  it, 
a  barge  in  tow  of  plaintiff's  steamer 
struck  the  submerged  pier,  whose  posi- 
tion it  should  have  indicated,  and  was 
destroyed.  Held,  that  defendants  were 
guilty  of  negligence.    Id. 

The  faces  of  piers  of  a  drawbridge 
were  wot  perpendicular,  but  were  built 
out  under  the  surface  of  the  water,  in 
irregular  projections  of  steps  to  the 
bottom  of  the  river.  Contractors,  in 
repairing  the  bridge,  took  up  piles 
which  had  been  driven  around  the  piers 
to  ward  off  vessels.  Held,  that  they 
were  liable  for  injuries  sustained  by  a 
vessel  striking  against  the  under-water 
projections  of  a  pier.  Vessel  Owners' 
Towing  Co.  v.  Wilson  (1894)  63  Fed. 
626,  11  C.  C.  A.  366. 

A  railroad  company  held  liable  for  in- 
jury to  a  tug  through  coming  into  col- 
lision with  the  abutment  of  its  bridge, 
which  was  in  a  defective  condition. 
Reichert  v.  Long  Island  R.  Co.  (1912) 
194  Fed.  407,  114  C.  C.  A.  369. 

Contractor  for  a  bridge  over  a 
stream,  who  stored  piles  where  they 
were  submerged  at  high  water  without 
any  buoy  or  mark,  held  negligent,  and 
liable  for  injury  to  a  vessel  caused 
thereby.  Red  Star  Towing  &  Trans- 
portation Co.  v.  Snare  &  Triest  Co. 
(1912)  194  Fed.  672,  115  C.  C.  A.  66. 

Although  the  width  between  the  piers 
of  a  bridge  may  be  less  than  the  act  of 


Ch.E) 


RIVERS,  HARBORS,  AND  CANALS 


§   9971 


congress  authorizing  it  requires,  yet 
this  will  not  render  the  owner  of  the 
bridge  liable  for  damages  to  a  passing 
Teasel  unless  the  unlawful  structure 
caused  or  contributed  to  the  injury. 
Missouri  River  Packet  Co.  v.  Hannibal 
&  St.  J.  R.  Co.  (C.  C.  1880)  2  Fed.  285. 

A  city  held  liable  in  admiralty  for  an 
injury  to  a  vessel  by  a  dangerous  ob- 
struction left  under  water  in  the  con- 
struction of  a  bridge  built  and  main- 
tained by  the  city  over  a  navigable 
stream.  Thompson-Lockhart  Co.  v. 
City  of  Philadelphia  (D.  C.  1914)  212 
Fed.  905. 

A  city  held  liable  for  an  injury  to  a 
vessel  while  passing  under  a  bridge 
maintained  by  the  city,  caused  by  the 
projection  of  a  stone  abutment  under 
water  left  unguarded.  Bernard  &  Sam- 
sel  v.  City  of  Philadelphia  (D.  C.  1914) 
212  Fed.  968.  And  see,  also,  St  Louis, 
I  M.  &  S.  Ry.  Co.  v.  Meese  (1884)  44 
Ark.  414;  Armistead  v.  Shreveport  & 
R.  R.  Val.  Ry.  Co.  (1901)  32  So.  456, 
108  La.  171;  Missouri  River  Packet 
Co.  v.  Hannibal  &  St.  J.  R.  Co.  (1883) 
79  Mo.  478;  Farmers'  Co-operative 
Mfg.  Co.  v.  Albemarle  &  R.  R.  Co. 
(1895)  117  N.  C.  579,  23  S.  ¥•  43,  53 
Am.  St.  Rep.  606,  29  L.  R.  A.  700; 
Townsend  v.  McLean  Const  Co.  (N.  C. 
1912)  75  S.  E.  715;  Jutte  v.  Cincin- 
nati &  Newport  Bridge  Co.  (1901)  21 
Ohio  Cir.  Ct  R.  422,  12  O.  C.  D.  136; 
Jones  v.  Seaboard  Air  Line  Ry.  Co. 
(1903)  45  S.  B.  188,  67  S.  C.  181; 
Memphis  &  O.  R.  Co.  v.  Hicks  (1858) 
37  Tenn.  (5  Sneed)  427. 

25.  Damages  held  not  recoverable^— 

A  state  is  not  prohibited  from  author- 
izing a  railroad  to  construct  a  draw- 
bridge over  a  navigable  stream,  and 
where  a  railroad,  empowered  by  its 
charter  to  bridge  navigable  streams  on 
its  lines  while  repairing  a  drawbridge, 
constructed,  in  order  to  prevent  the 
stoppage  of  its  trains,  a  temporary 
bridge  adjoining  the  old  one,  and  plain- 
tiffs steamer  was  prevented  from  pass- 
ing through  the  bridge  by  such  tempo- 
rary work,  the  temporary  obstruction 
was  not  a  ground  for  recovery,  since 
wherever  the  exercise  of  a  right  con- 
ferred by  law  for  the  benefit  of  the 
public  is  attended  with  temporary  in- 
convenience to  private  parties  in  com- 
mon with  the  public  in  general,  they 
are  not  entitled  to  damages  therefor. 
Hamilton  v.  Yicksburg,  S.  &  P.  R.  Co. 
(18S6)  7  Sup.  Ct.  206,  208,  119  U.  S. 
280,  30  L.  Ed.  393. 

The  defendant  railroad  company  fin- 
ished repairs  to  its  bridge  across  a 
navigable  stream  in  the  winter  of  1884 
and  1885  after  the  ice  had  formed  on 
the  river.  The  piles  used  in  the  work 
were  cut  off  at  the  surface  of  the  ice, 
and  when  the  ice  sank  later  with  the 
falling  river,  the  stumps  were  cut 
again,  so  that  when  the  ice  went  out 
the  tops  of  the  piles  were  from  18  to 
30  inches  below  the  surface  of  the  wa- 
ter.   The  plaintiffs  rafted  logs  from  the 


opening  of  the  season  down  to  July, 
when  the  stream  became  so  low  that  it 
would  not  have  been  navigable  even  if 
the  stumps  had  been  removed.  Held, 
that  the  piling  had  been  properly  re- 
moved, and  that  the  company  was  not  li- 
able in  damages  for  any  loss  which  oc- 
curred while  the  river  was  susceptible 
of  navigation.  Central  Trust  Co.  v.  Wa- 
bash, St.  L.  &  P.  Ry.  Co.  (C.  C.  1887) 
32  Fed.  566.  See,  also,  Shreveport 
Cottonwood  Co.  v.  Missouri  Valley 
Bridge  &  Iron  Co.  (Ark.  1909)  117 
S.  W.  750;  Pensacola  &  A.  R.  Co.  v. 
Hyer  (1893)  32  Fla.  539,  14  South. 
381,  22  L.  R.  A.  368;  Illinois  River 
Packet  Co.  v.  Peoria  Bridge  Ass'n 
(1865>  38  111.  467;  Hamilton  v.  Vicks- 
burg  &  P.  R.  Co.  (1882)  34  La.  Ann. 
970,  44  Am.  Rep.  451;  Blackwell  v. 
Old  Colony  R.  Co.  (1877)  122  Mass.  1; 
Thayer  v.  New  Bedford  R.  Co.  (1878) 
125  Mass.  -253;  Whitehurst  &  Nor- 
folk &  S.  R.  R.  (N.  C.  1911)  72  S.  E. 
73;  Monongahela  Bridge  Co.  v.  Kirk 
(1863)  46  Pa.  (10  Wright)  112,  84  Am. 
Dec.  527;  South  Carolina  Steam-Boat 
Co.  v.  South  Carolina  Ry.  Co.  (1889> 
9  S.  E.  650,  30  S.  C.  539,  4  L.  R.  A. 
209,  14  Am.  St  Rep.  923. 

26.  Abatement  of  bridge.— In  pro- 
ceedings to  abate  a  bridge  across  a 
navigable  stream  as  a  nuisance,  defend- 
ant is  entitled  to  the  benefit  of  every 
reasonable  doubt,  the  same  as  in  pro- 
ceedings under  an  indictment  Missis- 
sippi &  M.  R.  Co.  v.  Ward  (1862)  67 
U.  S.  (2  Black)  485,  17  L.  Ed.  311. 
See  Thomas  v.  Wade  (1904)  37  So. 
743,  48  Fla.  311. 

27.  Injunctive  relief.— The  state  of 
Pennsylvania,  having  constructed,  and 
owning  in  whole  or  in  part,  canals,  rail- 
roads, and  other  means  of  travel  and 
transportation,  the  revenues  of  which 
would  be  impaired  by  the  obstruction 
of  the  Ohio  river,  created  by  a  bridge 
at  Wheeling  in  Virginia,  has  such  a  di- 
rect interest  in  the  matter  as  will  en- 
title her,  there  being  no  complete  and 
adequate  remedy  at  law,  to  bring  a  bill 
in  equity  in  the  supreme  court  of  the 
United  States,  in  the  exercise  of  its 
original  jurisdiction,  for  an  injunction 
to  remove  the  obstruction.  Pennsyl- 
vania v.  Wheeling  &  B.  Bridge  Co. 
(1851)  54  U.  S.  (13  How.)  518,  14  L. 
Ed.  249. 

The  proprietor  of  a  wharf  which  is 
situated  upon  a  navigable  river,  al- 
though he  is  not  the  owner  of  a  li- 
censed coasting  vessel,  a  pilot,  or  a 
navigator,  may  file  a  bill  to  restrain 
the  erection  of  a  bridge  over  the 
stream  by  authority  of  the  state  within 
whose  limits  it  wholly  lies;  he  being 
likely  to  suffer  consequential  injury 
therefrom.  Id. ;  Gilman  v.  City  of  Phil- 
adelphia (1865)  70  U.  S.  (3  Wall.) 
713.   18  L.  Ed.  96. 

The  erection  of  a  bridge  across  the 
Hudson  river  between  the  city  of  Troy 
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and  the  village  of  West  Troy,  in  ac- 
cordance with  the  provisions  of  Act  N. 
Y.  April,  1872,  held  not  to  result  in  a 
material  obstruction  to  navigation,  and 
an  injunction  refused.  Silliman  v.  Troy 
&  W.  T.  Bridge  Co.  (C.  C.  1873)  Fed. 
Cas.  No.  12,853. 

A  bridge  constructed  across  a  nav- 
igable stream,  as  authorized  by  act  of 
congress  and  the  local  legislature,  can- 
not be  enjoined  as  a  public  nuisance. 
Miller  v.  New  York  (O.  O.  1876)  Fed. 
Cas.  No.  9,585. 

Where  a  bridge  to  be  constructed 
over  navigable  waters,  with  the  draws 
as  proposed,  will  not  cause  any  ap- 
preciable obstruction  to  commerce,  the 
federal  courts  will  not  act  to  enjoin  the 
same.  United  States  v.  Railroad  Bridge 
Co.  (C.  C.  1855)  Fed.  Cas.  No.  16,114. 

Complainant  held  to  fail  to  show  ei- 
ther that  its  bridge  was  properly  con- 
structed, or  that  defendant's  naviga- 
tion of  the  river  was  dangerous  to  the 
bridge,  and  hence. an  injunction  would 
be  denied.  Texas  &  P.  Ry.  Co.  v.  In- 
terstate Transp.  Co.  (C.  C.  1890)  42 
Fed.  261. 

One  who  seeks  by  suit  in  his  own 
name  to  compel  the  removal  of  an  ob- 
struction to  navigable  waters  must 
show  some  injury  to  himself,  caused 
thereby,  different  from  the  injury  sus- 
tained by  the  general  public  who  navi- 
gate such  waters.  Hence,  where  com- 
plainant, a  riparian  owner,  had  free 
access  to  the  navigable  channel  in  front 
of  his  land,  held,  that  he  could  not,  in 
his  own  name,  maintain  a  suit  to  com- 
pel Ihe  removal  of  a  bridge  over  such 
channel,  half  a  mile  from  his  land, 
though  his  boats,  in  navigating  to  and 
from  adjacent  waters,  were  obstructed 
by  such  bridge.  A  private  bridge  over 
the  channel  between  Quantuc  bay  and 
East  bay,  portions  of  the  Great  South 
bay,  in  Long  Island,  is  an  obstruction 
to  navigation,  and  an  application  for 
the  removal  of  such  bridge  is  a  proper 
subject  of  consideration  by  a  court  of 
equity.  Whitehead  v.  Jessup  (C.  C. 
1893)  53  Fed.  707. 

A  bill  which  alleges  that  complainant 
owns  and  operates  a  manufacturing 
plant  situated  on  a  navigable  river, 
that  it  owns  and  operates  vessels  for 
the  transportation  of  its  products  from 
its  factory  by  water,  and  that  defend- 
ants maintain  a  bridge  across  such 
river  in  violation  of  the  laws  of  the 
United  States,  which  constitutes  a  pub- 
lic nuisance,  and  which  prevents  the 
passage    of    complainant's    vessels    to 


and  from  its  works,  and  makes  it  nec- 
essary to  transship 'its  products,  shows 
special  injury  which  will  sustain  a  suit 
to  abate  the  nuisance.  E.  A.  Chatfield 
Co.  v.  City  of  New  Haven  (C.  C.  1901) 
110  Fed.  788.  And  see  City  of  Buffalo 
v.  Delaware,  L.  &  W.  R.  Co.  (1908) 
112  N.  Y.  Supp.  690,  60  Misc.  Rep. 
584;  People  v.  Delaware  &  Hudson 
Co.  (1912)  135  N.  Y.  Supp.  339,  75 
Misc.  Rep.  322.  And  see  notes  under 
§  9970,  ante. 

28.  Criminal  prosecution.  —  See  §{ 
9910,  9918,  9923,  ante,  and  notes. 

Where  a  bridge  over  a  navigable 
stream  is  built  for  public  uses,  and  pro- 
duces a  public  benefit,  and  leaves  a  rea- 
sonable space  for  the  passage  of  ves- 
sels, it  is  not  indictable.  Mississippi 
&  M  R.  Co.  v.  Ward  (1862)  67  U.  S. 
(2  Black)  485,  17  L.  Ed.  311. 

A  criminal  prosecution  for  the  ob- 
struction of  navigable  waters  of  the 
United  States  under  Act  Sept  19, 
1890,  §§  6,  7,  10  (26  Stat.  426),  may  be 
maintained,  though  neither  the  officers 
and  agents  of  the  United  States  in 
charge  of  works  for  the  improvement 
of  said  waters,  nor  the  collectors  of 
customs  or  other  revenue  officers,  have 
given  information  to  the  district  at- 
torney as  provided  in  section  9923.  U. 
S.  v.  David  Burns  and  Gideon  Burns 
(C.  C.  1893)  54  Fed.  351. 

29.  Jurisdiction     of     courts.  —  The 

courts  of  the  United  States  have  juris- 
diction in  equity  to  abate  a  bridge  over 
a  navigable  river,  although  authorized 
by  statute  of  the  state  in  which  it  is 
situated,  and  although  congress  has 
not  legislated  on  the  subject,  at  the. 
suit  of  any  other  state,  or  of  any  party 
residing  in  another  state,  in  danger  of 
irreparable  injury.  Pennsylvania  v. 
Wheeling  &  B.  Bridge  Co.  (1851)  54 
U.  S.  (13  How.)  518,  14  L.  Ed.  249. 
See  Silver  v.  IVpssouri  Pac.  Ry.  Co. 
(1890)  101  Mo.  79,  13  S.  W.  410; 
LinckR  v.  Amend  (N.  J.  Ch.  1895)  32 
Aa  755. 

Cited     without    definite    application, 

Salliotte  v.  King  Bridge  Co.  (1903) 
122  Fed.  378,  58  C.  C.  A.  466,  65  L.  R. 
A.  620  (writ  of  certiorari  denied 
[1903]  24  Sup.  Ct  841,  191  U.  S.  569, 
48  L.  Ed.  306) ;  Carver  v.  San  Pedro,  L. 
A.  &  S.  L.  R.  Co.  (C.  C.  1906)  151 
Fed.  334.  See,  also,  U.  S.  v.  Ormsbee 
(D.  C.  1896)  74  Fed.  207,  210,  citing 
Act  Sept.  19,  1890,  c.  907.  §  7,  as 
amended  by  Act  July  13,  1892  c.  158, 
§  3. 


§  9972.  (Act  June  13,  1902,  c.  1079,  §  10.)     Construction  of  bridges 

over  Illinois  and  Mississippi  Canal;    approval  of  plans;   right 

of  way,  etc. 

The  provisions  of  section  nine  of  the  river  and  harbor  Act  of 

March  third,  eighteen  hundred  and  ninety-nine,  are  hereby  made 

applicable  alike  to  the  completed  and  uncompleted  portions  of  the 

Illinois  and  Mississippi  Canal.     Whenever  the  Secretary  of  War  shall 

approve  plans  for  a  bridge  to  be  built  across  said  canal  he  may,  in 
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his  discretion,  and  subject  to  such  terms  and  conditions  as  in  his 
judgment  are  equitable,  expedient,  and  just  to  the  public,  grant  to  the 
person  or  corporation  building  and  owning  such  bridge  a  right  of  way 
across  the  lands  of  the  United  States  on  either  side  of  and  adjacent 
to  the  said  canal ;  also  the  privilege  of  occupying  so  much  of  said 
lands  as  may  be  necessary  for  the  piers,  abutments,  and  other  por- 
tions of  the  bridge  structure  and  approaches.     (32  Stat.  374.) 

This  section  wns  part  of  the  river  and  harbor  appropriation  act  of  1902,  cited 
above. 

Act  March  3,  1899,  c  425,  §  9,  mentioned  in  this  section  relating  to  con- 
struction of  bridges,  etc.,  over  navigable  waters  is  set  forth  ante,  §  9971. 

§  9973.  (Act  Aug.  18,  1894,  c.  299,  §  5.)  •  Regulations  for  draw- 
bridges over  navigable  waters;  violation  of  rules;  penalty. 
It  shall  be  the  duty  of  all  persons  owning,  operating,  and  tend- 
ing the  drawbridges  now  built,  or  which  may  hereafter  be  built 
across  the  navigable  rivers  and  other  waters  of  the  United  States, 
to  open,  or  cause  to  be  opened,  the  draws  of  such  bridges  un- 
der such  rules  and  regulations  as  in  the  opinion  of  the  Secretary 
of  War  the  public  interests  require  to  govern  the  opening  of  draw- 
bridges for  the  passage  of  vessels  and  other  water  crafts,  and  such 
rules  and  regulations,  when  so  made  and  published,  shall  have  the 
force  of  law.  Every  such  person  who  shall  willfully  fail  or  refuse 
to  open,  or  cause  to  be  opened,  the  draw  of  any  such  bridge  for  the 
passage  of  a  boat  or  boats,  or  who  shall  unreasonably  delay  the 
opening  of  said  draw  after  reasonable  signal  shall  have  been  given, 
as  provided  in  such  regulations,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  be  punished  by  a  fine  of 
not  more  than  two  thousand  dollars  nor  less  than  one  thousand 
dollars,  or  by  imprisonment  (in  the  case  of  a  natural  person)  for  not 
exceeding  one  year,  or  by  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court:  Provided,  That  the  proper  action  to  en- 
force the  provisions  of  this  section  may  be  commenced  before  any 
commissioner,  judge,  or  court  of  the  United  States,  and  such  com- 
missioner, judge,  or  court  shall  proceed  in  respect  thereto  as  author- 
ized by  law  in  case  of  crimes  against  the  United  States:  Provided 
further,  That  whenever,  in  the  opinion  of  the  Secretary  of  War,  the 
public  interests  require  it,  he  may  make  rules  and  regulations  to 
govern  the  opening  of  drawbridges  for  the  passage  of  vessels  and 
other  water  crafts,  and  such  rules  and  regulations,  when  so  made 
and  published,  shall  have  the  force  of  law,  and  any  violation  thereof 
shall  be  punished  as  hereinbefore  provided.     (28  Stat.  362.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1894, 
cited  above. 

Provisions  for  the  enforcement  of  the  regulations  for. drawbridges  authorized 
by  this  section,  in  the  manner  prescribed  by  Act  March  3,  1899,  c.  425,  §  17, 
ante,  §  9922,  were  made  by  Act  June  13,  1902,  c.  1079,  §  6,  ante,  §  9862. 

General  provisions  regulating  the  construction  of  bridges  over  navigable  wa- 
ters were  made  by  the  Bridge  Act  of  March  23,  1906,  &  1130,  ante,  §§  9961- 
9968. 

Notes  of  Decisions 


L    Effect  of  statute. 

2.  Publication    of    rules— Necessity.    - 

3.    Sufficiency. 

4.  Obstructions    interfering    with    draw. 

5.  Municipal        corporations        operating 

drawbridges. 

6.  Care    required    in    maintaining    draw- 

bridged. 

7.    Repairs. 

8.  Liability   of   owner  in   general. 

9.    Bridge  tender  at  fault. 

10.    Bridge  tender  not  at  fault. 

11.  —   Vessel   at   fault. 

12.    Vessel   not   at   fault. 

13.    Burden   of   proof. 


14. 
15. 
16. 
17. 
18. 


Pleading. 
Evidence. 
Defenses. 
Jury   questions. 
Damages. 


I.  Effect  of  statute.— Regulations  for 
operation  of  drawbridges  over  navigable 
streams  construed.  The  Yucatan  (C.  C. 
A.  1915)  226  Fed.  437. 

This  section  docs  not  add  anything  to 
the  law  on  the  subject,  except  to  au- 
thorize the  Secretary  of  War  to  adopt 
rules  to  govern  the  opening  of  draw- 
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bridges  for  vessels  and  other  water 
crafts,  which  rules,  when  made  and 
published,  have  the  force  of  law.  And 
it  does  not,  of  its  own  force,  prohibit  a 
railroad  company  from  exercising  its 
privilege  under  a  state  statute  of  clos- 
ing its  drawbridge  over  a  river  a  rea- 
sonable time  for  repairs.  (1899)  22 
Op.  Atty.  Gen.  312. 

2.  Publication   of   rules— Necessity.— 

Rules  made  pursuant  to  this  section 
have  no  force  until  published,  so  that  a 
steamboat  owner  would  not  be  negli- 
gent in  not  observing  rules  not  publish- 
ed. Fugina  v.  Chicago  &  N.  W.  Ry. 
Co.  (1910)  125  N.  W.  981,  142  Wis. 
144. 

3.  — —  Sufficiency-— Where  rules  were 
given  to  the  government  officer  in 
charge  of  improvements  of  a  river  at  a 
port,  with  instructions  to  deliver  copies 
thereof  to  the  commanding  officers  of 
every  vessel  entering  it,  but  four  steam- 
boat captains  testified  that  they  never 
received  a  copy  thereof,  it  could  not  be 
said,  as  a  matter  of  law,  that  the  rules 
were  published,  so  as  to  make  it  neg- 
ligent for  a  boat  not  to  whistle  on  ap- 
proaching a  drawbridge,  as  required  by 
the  rules.  Fugina  v.  Chicago  &  N.  W. 
Ry.  Co.  (1910)  126  N.  W.  981,  142 
Wis.  144. 

4.  Obstructions  Interfering  with  draw. 

—The  erection  of  a  drawbridge  across  a 
navigable  stream  is  an  incident  to  nav- 
igation, which  cannot  be  defeated  by  an 
obstruction  erected  between  high  and 
low  water  mark,  or  so  near  the  bridge 
as  to  interfere  with  the  draw.  Lenoir 
County  v.  Crabtree  (1912)  74  S.  E. 
105,  158  N.  C.  357. 

5.  Municipal  corporations  operating 
drawbridges.— A  city,  in  operating  a 
drawbridge  forming  a  part  of  one  of  its 
streets,  acts  in  its  private  or  corporate 
capacity,  and  for  injury  to  a  vessel  from 
the  negligent  operation  of  such  draw, 
the  city  is  liable.  Lehigh  Valley 
Transp.  Co.  v.  City  of  Chicago  (1909) 
86  N.  E.  1003,  237  III.  581,  affirming 
judgment  (1908)  141  111.  App.  618. 

6.  Care  required  In  maintaining  draw- 
bridges.—Proprietors  of  drawbridges 
over  navigable  streams  are.  bound  to 
use  reasonable  means  to  avoid  acci- 
dents, and  not  to  obstruct  navigation, 
including  the  use  of  available  signals  to 
avoid  misunderstanding  and  collision, 
though  not  expressly  required  by  stat- 
ute. Pennsylvania  R.  Co.  v. .  Central 
R.  Co.  of  New  Jersey  (D.  C.  1892)  59 
Fed.  190,  decree  affirmed  Central  R. 
Co.  of  New  Jersey  v.  Pennsylvania  R. 
Co.  (1S93)  59  Fed.  192,  8  C.  C.  A.  86. 
And  must  exercise  reasonable  care,  not 
only  not  to  impede  the  safe  navigation 
of  passing  vessels,  but  to  obviate  any 
unnecessary  delay  thereto.  Central  R. 
Co.  of  New  Jersey  v.  Pennsylvania  R. 
Co.  (1893)  59  Fed.  192,  8  C.  C.  A.  86, 
affirming  decree  Pennsylvania  R.  Co.  v. 

(12268) 


Central  R.  Co.  of  New  Jersey  (D.  C. 
1892)  50  Fed.  190. 

The  duty  to  take  proper  care  of  a 
bridge  includes  the  duty  to  make  proper 
provision  for  the  passage  of  vessels 
through  the  draw.  The  custodians  of 
the  bridge  are  bound  to  the  use  of  or- 
dinary diligence  to  avoid  accidents  to 
vessels  going  through  the  draw  in  a 
customary  manner,  as  one  of  the  inci- 
dents of  the  management  of  the  bridge. 
They  are  therefore  responsible  for  the 
want  of  ordinary  care  on  the  part  of 
their  servants.  Edgerton  v.  The  Mayor 
(D.  C.  1886)  27  Fed.  230.  See,  also 
(1899)  22  Op.  Atty.  Gen.  314,  holding 
that  operators,  of  drawbridges  must 
open  them  in  a  reasonable  manner  and 
at  a  reasonable  time  for  the  passage  of 
vessels  consistent  with  the  uses  for 
which  drawbridges  are  built. 

7.  —  Repairs.— The  repair  of  draws 
and  of  the  bridges  with  which  they  are 
connected  is  necessary  for  their  main- 
tenance. A  sufficient  time  should  be  al- 
lowed for  repairs,  and  if  they  cannot 
be  prosecuted  without  closing  the  bridge 
for  a  number  of  successive  days,  such 
closing  cannot  be  considered  an  un- 
reasonable interference  with  navigation. 
(1899)  22  Op.  Atty.  Gen.  312. 

A  county  is  not  liable  for  detention  of 
vessels  in  a  river  by  breakage  of  the 
machinery  operating  a  draw  in  a  county 
bridge,  where  it  does  not  appear  that 
there  was  any  negligence  by  the  coun- 
ty's agents  or  servants,  or  any  unrea- 
sonable delay  in  making  repairs.  Pettit 
v.  Board  of  Chosen  Freeholders  of 
Camden  County  (D.  C.  1898)  87  Fed. 
768,  decree  affirmed  (1899)  91  Fed. 
998,  34  C.  C.  A.  159. 

Evidence  held  not  to  show  negligence 
in  failing  to  promptly  repair  the  draw 
of  a  bridge.  New  Haven  Towing  Co.  v. 
City  of  New  Haven  (D.  C.  1903)  126 
Fed.  882. 

8.  Liability  of  owner  In  general— In  a 

suit  against  a  city  to  recover  for  an  in- 
jury caused  by  the  draw  of  a  bridge 
swinging  out  and  striking  a  passing  ves- 
sel, where  there  was  evident  fault  on 
the  part  of  the  vessel  or  the  bridge 
tender,  but  it  is  not  satisfactorily  lo- 
cated by  the  evidence,  the  libel  will  be 
dismissed.  City  of  Chicago  v.  Wiscon- 
sin S.  S.  Co.  (1899)  97  Fed.  107,  38 
C.  C.  A.  70. 

Under  the  regulations  of  the  light- 
house board,  requiring  the  suspension 
of  lights  on  drawbridges,  so  that  three 
red  lights  will  be  seen  up  and  down 
stream  when  the  draw  is  closed,  and 
three  green  lights  when  it  is  open,  the 
failure  of  a  city  to  maintain  such  lights 
on  a  drawbridge  erected  by  it  is  such 
negligence  as  will  render  it  liable  for 
damages  to  a  steamer  resulting  from 
such  omission.  Smith  v.  City  of  Shako- 
pee  (1900)  103  Fed.  240,  44  C.  C.  A.  1. 

A  city  held  liable  for  injury  to  a 
steamer  by  striking  an  unguarded  abut- 
ment of  a  drawbridge  maintained  by  the 
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city*  City  of  Milwaukee  v.  Kensington 
a  &  Co.  (1912)  199  Fed.  109,  120  C. 
C.  A.  228,  affirming  decree  The  Starke 
(D.  C.  1910)  182  Fed.  498. 

A  tug  having  a  schooner  in  tow  in 
midstream,  with  a  hawser  190  feet  long, 
passed   safely    through  the  draw  of  a 
bridge,    and     the     schooner,    following 
straight   behind,    entered   between   the 
fenders    of    the    draw)    and    proceeded 
some  feet   within,   when  she  suddenly 
sheered,  and   struck  the  fender  almost 
bows  oil     The  master  of  the  schooner 
was  at  the  wheel.     There  was  nothing 
to  show   that    the  current  caused  the 
sheer,  or   that   the  tug  caused  it,  and 
the   testimony    of    the   master   showed 
that  something  occurred  which  he  could 
not  explain.      Held,  that  libels  against 
the  bridge  company  and  against  the  tug 
must  be  dismissed,  retaining  a  libel  by 
the  bridge  company  against  the  schoon- 
er  for    further    evidence.      Charleston 
Bridge  Co.  v.  The  John  C.  Sweeney  and 
The  Relief   (D.  C.  1893)  55  Fed.  536, 
A  railroad  company  which  constructed 
a  drawbridge  over  a  navigable  river  un- 
der and  in  conformity  to  a  license  from 
the  War  Department  is  liable  for  an  in- 
jury received  by  a  vessel  while  passing 
through  the   draw,  caused  by   striking 
stone  and  other  material  deposited  in 
the  river  in  constructing  the  bridge,  and 
which  obstructed  the  channel  between 
the  piers.     Maxon  v.  Chicago  &  N.  W. 
Ry.  Co.    (D.   C.   1903)   122   Fed.   555. 
And  see,  also,  Southern  Transp.  Co.  v. 
Philadelphia,  B.  &  W.  R.  Co.    (D.  C. 
1912)    196  Fed.   548   (decree   affirmed 
[1913]  205  Fed.  732,  124  C.  C.  A.  26) ; 
Pharr  v.  Morgan's  L.  &  T.  R.  &  S.  S. 
Co.  (1905)  38  So.  943,  115  La.  138,  10 
L.  R.  A.  (N.  S.)  710. 

9.  —  Bridge  tender  at  fault.— 
Where  the  opening  of  a  railroad  draw- 
bridge is  so  unreasonably  delayed  after 
proper  signals  that  a  signaling  tug,  with 
her  tow.  is  unable  to  make  the  passage 
with  safety,  and  in  attempting  to  pass 
through,  in  the  exercise  of  the  best 
judgment  and  proper  diligence  of  those 
navigating  her,  the  tow  is  injured  by 
collision  with  the  bridge,  the  railroad 
company  is  liable.  Central  R.  Co.  of 
New  Jersey  v.  Pennsylvania  R.  Co. 
(1893)  59  Fed.  192,  8  C.  C.  A.  86,  af- 
firming decree  Pennsylvania  R.  Co.  v. 
Central  R.  Co.  of  New  Jersey  (D.  O. 
1892)  59  Fed.  190. 

Where  the  keeper  of  a  drawbridge 
negligently  failed  to  signal  to  an  ap- 
proaching vessel  that  the  drawbridge 
would  not  then  be  opened,  and,  when  it 
was  attempted  to  change  the  vessel's 
course,  a  chain  broke,  owing  to  a  latent 
defect,  and  she  ran  into  the  bridge,  held, 
that  the  negligence  of  the  keeper  of  the 
drawbridge  was  the  proximate  cause  of 
the  injury,  and  that  there  was  no  con- 
tributory negligence  on  the  part  of  the 
vessel.  King  v.  Ohio  &  M.  R.  Co.  (C. 
C.  1885)  25  Fed.  799. 

Failure  to  securely  fasten  the  draw 
of  a  bridge  when  turned  to  permit  ves- 


sels to  pass  through  is  negligence. 
Etheridge  v.  City  of  Philadelphia  (D. 
C.  1885)  26  Fed.  43. 

The  owner  of  a  drawbridge  over  nav- 
igable waters  is  liable  for  injuries  prox- 
imately resulting  to  a  vessel  by  the  neg- 
ligence of  the  operator  of  the  bridge  in 
failing  to  promptly  open  the  draw  to 
permit  the  vessel  to  pass  through. 
Southern  Ry.  Co.  v.  Reeder  (Ala.  1907) 
44  So.  699.  And  see  City  of  Chicago 
v.  Mullen  (1902)  116  Fed.  292,  54  C. 
C.  A.  94;  Munroe  v.  City  of  Chicago 
(1912)  194  Fed.  936,  114  C.  C.  A.  572 
(reversing  decree  [D.  C.  1911]  186  Fed. 
564);  City  of  Chicago  v.  Michigan,  L 
&  L  Line  (1912)  201  Fed.  89,  119  C. 
C.  A.  427;  Edgerton  v.  The  Mayor  (D. 
C.  1886)  27  Fed.  230;  Boland  v.  Com- 
bination Bridge  Co.  (D.  C.  1899)  94 
Fed.  888.  And  see,  §  9964,  ante,  and 
notes  thereunder. 

10.  —  Bridge  tender  not  at  fault.— 

Under  the  rules  prescribed  by  the  fed- 
eral government  requiring  drawbridge 
tenders  to  open  the  draw  on  signal  from 
any  steamboat,  a  drawbridge  tender 
would  not  be  negligent  for  opening  the 
draw  in  answer  to  a  steamboat  signal, 
though  he  knew  that  the  boat  could 
pass  under  without  opening  it.  Louis- 
ville &  N.  R.  Co.  v.  Moran  (1912)  146 
S.  W.  1131,  148  Ky.  418. 

1 1 .  —  Vessel  at  fault.— A  vessel 
having  given  proper  signal  to  open  a 
bridge  and  prudently  proceeding  under 
slow  speed,  in  the  absence  of  warning 
to  the  contrary,  may  presume  that  the 
bridge  will  be  opened  in  time  for  pas- 
sage, and  is  not  bound  to  stop  until  It 
has  been  opened.  Clement  v.  Metropol- 
itan West  Side  Elevated  Ry.  Co.  (1903) 
123  Fed.  271,  59  C.  C.  A.  289. 

When  a  tug,  with  a  float,  attempted 
to  pass  through  a  drawbridge  on  the 
Harlem  river,  but  did  not  approach  the 
draw  in  line  with  the  opening,  and  the 
pilot  house  of  the  tug  struck  the  end  of 
the  draw,  held,  that  the  tug  was  in 
fault.  Edgerton  v.  The  Mayor  (D.  C. 
1886)  27  Fed.  230.  See  Hosford  v. 
Wakefield  (D.  C.  1902)  117  Fed.  945; 
Dunbar  Sullivan  Dredging  Co.  v.  Troy 
&  West  Troy  Bridge  Co.  (D.  C.  1906) 
145  Fed.  428;  Southern  Ry.  Co.  v. 
Reeder  (Ala.  1907)  44  So.  699. 

12. Vessel     not    at    fault.— See 

Clement  v.  Metropolitan  West  Side 
Elevated  Ry.  Co.  (1903)  123  Fed.  271, 
50  C.  C.  A.  289;  In  re  Pratt  (C.  C. 
18S5)  24  Fed.  335;  King  v.  Ohio  &  M. 
R.  Co.  (C.  C.  1885)  25  Fed.  799;  Man- 
istee Lumber  Co.  v.  City  of  Chicago 
(D.  C.  1890)  44  Fed.  87;  Boland  v. 
Combination  Bridge  Co.  (D.  C.  1899) 
94  Fed.  88S. 

13. Burden  of  proof.— An  owner 

of  a  private  bridge  held  to  have  the 
burden  of  excusing  its  failure  to  open 
the  bridge  for  a  vessel  and  the  mere 
statement  that  the  bridge  could  not  be 
opened  did  not  relieve  the  owner  from 
liability.    Clement  v.  Metropolitan  West 
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Side  Elevated  Ry.  Co.  (1903)  123  Fed. 
271,  50  C.  O.  A.  289. 

In  an  action  to  recover  for  injuries 
sustained  by  plaintiffs  boat  while  at- 
tempting to  go  through  the  draw,  the 
burden  of  proof  was  on  the  plaintiff  to 
show  that  draw  rests  were  not  neces- 
sary or  lawful  parts  of  the  bridge,  and 
that,  there  being  no  evidence  that  such 
draw  rests  were  unauthorized  or  dan- 
gerous, the  question  as  to  their  charac- 
ter should  not  have  been  submitted  to 
the  jury.  Silver  v.  Missouri  Pac.  Ry. 
Co.   (1890)  101  Mo.  79,  13  S.  W.  410. 

14.  —  Pleading.— See  Lockwood  v. 
Charleston  Bridge  Co.  (1901)  38  S.  E. 
112,  629,  60  S.  C.  492. 

15. Evidence.— Where,  in  a  steam- 
boat owner's  action  for  injuries  to  the 
boat  by  it  being  struck  by  a  railroad 
drawbridge  as  it  was  passing  through 
the  draw,  the  evidence  did  not  show,  as 
a  matter  of  law,  the  publication  of 
rules  made  by  the  Secretary  of  War, 
pursuant  to  this  section,  requiring  the 
whistle  to  be  sounded  a  sufficient  time 
before  leaving  a  landing  to  pass 
through  a  drawbridge  to  allow  the 
bridge  to  be  opened,  evidence  was  ad- 
missible of  a  custom  existing  since  the 
rules  were  made  by  which  an  approach- 
ing boat  did  not  sound  its  whistle  unless 
the  drawbridge  was  closed.  Fugina  v. 
Chicago  &  N.  W.  Ry.  Co.  (1910)  125 
N.  W.  981,  142  Wis.  144. 

16.   Defenses.— In     an     action 

against  a  town  for  the  loss  of  a  vessel, 
resulting  from  the  failure  of  defendant 
to  open  the  draw  in  its  bridge,  it  is  no 
defense  that  the  vessel's  master  was 
without  a  pilot's  license,  where  the 
master  was  not  guilty  of  any  negligence 
contributing  to  the  loss.  Greenwood  v. 
Town  of  Westport  (D.  C.  1894)  60 
Fed.  560. 

That  states  on  either  side  of  a  nav- 
igable river  have  in  force  statutes  pro- 


hibiting the  doing  of  certain  kinds  of 
work  on  Sunday  does  not  relieve  the 
owner  of  a  bridge  spanning  the  river 
from  the  duty  of  opening  the  draw  on 
Sunday  to  admit  the  passage  of  vessels 
engaged  in  commerce  on  the  river.  Bo- 
land  v.  Combination  Bridge  Co.  (D.  C. 
1899)  94  Fed.  888. 

17. Jury  -  questions.— See      St 

Louis  &  St.  P.  Packet  Co.  v.  Keokuk 
&  H.  Bridge  Co.  (C.  C.  1887)  31  Fed. 
755;    Southern  Ry.  Co.  v.  Reeder  (Ala. 

1907)  44  So.  699;  Louisville  &  N.  R. 
Co.  v.  McDonald  (1902)  31  So.  418, 
79  Miss.  641;  Mattlage  v.  Board  of 
Chosen  Freeholders  of  Hudson  County 
(1899)  44  A.  756,  63  N.  J.  Law,  583; 
Anderson  v.  Pennsylvania  R.  Co.  (N.  J. 

1908)  71  A.  333. 

18.  Damages.— A    bridge    owner 

held  liable  for  the  value  of  a  vessel, 
less  the  value  of  such  parts  as  might 
have  been  saved  by  reasonable  effort 
and  diligence  after  she  sank.  Boland 
v.  Combination  Bridge  Co.  (D.  C.  1899) 
94  Fed.  888. 

Where  a  railroad  drawbridge  over  a 
navigable  stream  was  negligently  bro- 
ken by  running  a  freight  train  thereon 
when  the  draw  was  not  closed,  and  nav- 
igation thereby  interrupted  for  3% 
months,  the  railroad  company  was  lia- 
ble in  damages  to  private  individuals 
specially  injured  thereby.  Where  the 
obstruction  to  navigation  by  the  negli- 
gent breaking  of  the  drawbridge  was 
such  that  barges  could  pass,  but  steam- 
boats could  not,  the  additional  expense 
of  extra  steamboats  should  be  allowed 
as  damages.  Pharr  v.  Morgan's  L.  & 
T.  R.  &  S.  S.  Co.  (1905)  38  So.  943, 
115  La.  138,  10  L.  R.  A.  (N.  S.)  710. 

Cited  without  definite  application, 
Naumburg  v.  Milwaukee  (1906)  146 
Fed.  641,  77  C.  O.  A.  67  (dissenting 
opinion). 


§  9974.  (Act  March  3,  1905,  c.  1482,  §  6.)  Expenses  of  investiga- 
tions, etc.,  by  Engineer  Department;  funds  from  which  to  be 
paid. 
Expenses  incurred  by  the  Engineer  Department  in  all  investiga- 
tions, inspections,  hearings,  reports,  service  of  notice,  or  other  ac- 
tion incidental  to  examination  of  plans  or  sites  of  bridges  or  other 
structures  built  or  proposed  to  be  built  in  or  over  navigable 
waters,  or  to  examinations  into  alleged  violations  of  laws  for  the  pro- 
tection and  preservation  of  navigable  waters,  or  to  the  establishment 
or  marking  of  harbor  lines,  shall  be  payable  from  any  funds  which 
may  be  available  for  the  improvement,  maintenance,  operation,  or 
care  of  the  waterways  or  harbors  affected,  or  if  such  funds  are  not 
available  in  sums  judged  by  the  Chief  of  Engineers  to  be  adequate, 
then  from  any  funds  available  for  examinations,  surveys,  and  contin- 
gencies of  rivers  and  harbors.     (33  Stat.  1148.) 

This  section  was  part  of  the  river  and  harbor  appropriation  act  of  1895,  cited 
above. 

Provisions  for  the  protection  and  preservation  of  navigable  waters  and  the 
establishment  of  harbor  lines  were  made  by  several  acts  and  parts  of  acts  set 
forth  ante,  in  chapter  C  of  this  title,  "Preservation  and  Protection  of  Rivers 
and  Harbors  and  of  Improvements." 
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§  9975.  (Act  Aug.  11,  1888,  c.  860,  §  2.)  Deflection  of  currents  by 
piers,  etc.;  complaints;  investigations;  liability. 
Whenever  complaint  shall  be  made  to  the  Secretary  of  War 
that  by  reason  of  the  placing  in  any  navigable  waters  of  the  United 
States  of  any  bridge  pier  or  abutment,  the  current  of  such  waters 
has  been  so  deflected  from  its  natural  course  as  to  cause  by  pro- 
ducing caving  of  banks  or  otherwise  serious  damage  or  danger  to 
property,  it  shall  be  his  duty  to  make  inquiry,  and  if  it  shall  be  as- 
certained that  the  complaint  is  well  founded,  he  shall  cause  the  own- 
ers or  persons  operating  such  bridge  to  repair  such  damage  or  pre- 
vent such  danger  to  property  by  such  means  as  he  shall  indicate 
and  within  such  time  as  he  may  name,  and  in  default  thereof  the 
owners  or  persons  operating  such  bridge  shall  be  liable  in  any  court 
of  competent  jurisdiction  to  the  persons  injured  in  a  sum  double 
the  amount  of  said  injury:  Provided,  however,  That  nothing  herein 
contained  shall  be  construed  so  as  to  affect  any  rights  of  action 
which  may  exist  at  the  time  of  the  passage  of  this  act.  (25  Stat. 
423.) 

This  section  was  part  of  the  river  and  harbor  appropriation  act  of  1888,  cited 
above. 

Notes  of  Decisions 


Bridge  pier  as  nuisance.— This  section 
does  not  treat  as  a  nuisance  a  bridge 
pier  deflecting  the  current,  but  treats 
it  as  lawfully  existing.  Adams  v.  Ul- 
mer  (1897)  39  AtL  347,  91  Me.  47. 

Liability  for  deflecting  currents  by 
obstructions.— See  South  Carolina  v. 
Georgia  (1876)  93  U.  S.  4,  23  L.  Ed. 
782;  Fischer  v.  Davis  (1911)  116  P. 
412,  19  Idaho,  493;  Idaho  Northern  R. 
Co.  ▼.  Post  Falls  Lumber  &  Mfg.  Co. 
(1911)  119  P.  1098,  20  Idaho,  695; 
Fowler  T.  Wood  (1906)  86  P.  763,  73 


Kan-  511,  6L.R.A.  (N.  S.)  162,  117 
Am.  St.  Rep.  534;  Minnesota  Canal  & 
Power  Co.  v.  Fall  Lake  Boom  Co. 
(Minn.  1914)  148  N.  W.  561;  Judson 
v.  Tidewater  Lumber  Co.  (1908)  98 
P.  377,  51  Wash.  164;  Kuhnis  v.  Lewis 
River  Boom  &  Logging  Co.  (1908)  98 
P.  655,  51  Wash.  196;  Rogers  v.  Coal 
River  Boom  &  Driving  Co.  (1894)  39 
W.  Va.  272,  19  S.  B.  401;  Diedrich  v. 
Northwestern  U.  Ry.  Co.  (1877)  42 
Wis.  248. 


CHAPTER  F 
Dams  and  Water  Power 

This  chapter  includes  provisions  regulating  the  construction,  maintenance, 
and  operation  of  dams  across  or  in  navigable  waters,  and  the  use,  leasing,  etc., 
of  water-power  created  thereby;  principally  the  General  Dam  Act  of  June 
21,  1906,  c.  3508,  and  amendatory  and  additional  provisions,  with  previous 
provisions  relating  to  the  subject  which  may  remain  in  force. 


Sec. 

9976.  Dams  across  navigable  waters  not 
•  to  be  built  until  plans,  etc.,  ap- 

proved ;  •  plans  not  to  be  devi- 
ated from  unless  modification 
approved;  conditions,  includ- 
ing construction  and  operation 
of  locks,  etc.,  title  to  land  there- 
for, and  free  use  of  water  pow- 
er; consideration  of  effect  on 
plan  for  improvement  of  water- 
way; charges  for  privilege 
granted,  for  benefits  from  stor- 
age reservoirs,  etc. 

0977.  Right  reserved  to  construct  and 
operate,  in  connection  with 
dams  built  under  act,  locks, 
etc.,  for  navigation. 

9978.  Damages  from  flowage,  etc.; 
lights  and  other  signals ;  fish- 
ways;      failure     to     maintain 


Sec. 

same  a  misdemeanor;  punish- 
ment. 

9979.  Forfeiture  of  rights  under  act  on 

failure  to  comply  with  its  pro- 
-  visions  or  with  stipulations, 
etc.,  prescribed ;  revocation  of 
rights  when  necessary  for  pub- 
lic use ;  authority  granted  to 
terminate  in  fifty  years ;  ex- 
ceptions from  limitation. 

9980.  Failure    to    comply    with    orders 

under  act,  and  violations  of  act, 
punishable ;  penalty ;  removal 
of  dam,  etc.,  and  proceedings 
therefor. 

9981.  Limit  of  time  for  commencement 

and  for  completion  of  dam. 

9982.  Reservation  of  right  to  amend  or 

repeal  act,  without  liability  in- 
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Sec. 

curred  by  United  States  there- 
for. 

9983.  Definition     of    words     "persons" 

and  "dam"  as  used  in 'act. 

9984.  International  commission  for  in- 

vestigation of  waters  adjacent 
to  Canada  and  the  United 
States ;  report  on  advisability 
of  dam  at  outlet  of  Lake  Erie ; 
United  States  members;  ap- 
pointment ;  qualifications ;  as- 
sistants; compensation  and  ex- 
penses. 

9985.  International    Waterways    Com- 

mission; retired  officers  of  En- 
gineer Corps  eligible  for  serv- 
ice.. 

9986.  Muskingum   River,   Ohio;    leases 

of  water  powers,  etc. 

9987.  Green  and  Barren  Rivers,  Ken- 


dec. 

tucky;  leases  of  water  powers, 
etc. 

9988.  Cumberland     River,     Tennessee; 

leases  of  water  powers,  etc. 

9989.  Diversion    of    water   from    Saint 

Marys  River  for  water  power; 
preservation  of  level  of  Lake 
Superior;  conservation  of  right 
to  flow  of  water,  etc. ;  com- 
pensation for  use  of  water  or 
water  power ;  limitations  on 
grants  of  rights;  leases;  regu- 
lations. 

9990.  Wabash  River  at  Mount  Carmel, 

Illinois ;  leases  of  wajter  power, 
etc 

9991.  Mississippi  River,  Saint  Paul  to 

Minneapolis ;  modified  project 
adopted ;  leases  of  water  power. 

9992.  Development  of  water  power. 


§  9976.  (Act  June  21,  1906,  c.  3508,  §  1,  as  amended,  Act  June  23, 
1910,  c.  360.)  Dams  across  navigable  waters  not  to  be  built 
until  plans,  etc.,  approved;  plans  not  to  be  deviated  from  un- 
less modification  approved;  conditions,  including  construction 
and  operation  of  locks,  etc.,  title  to  land  therefor,  and  free  use 
of  water  power;  consideration  of  effect  on  plan  for  improve- 
ment of  waterway;  charges  for  privilege  granted,  for  benefits 
from  storage  reservoirs,  etc. 
When  authority  has  been  or  may  hereafter  be  granted  by  Con- 
gress, either  directly  or  indirectly  or  by  any  official  or  officials  of 
the  United  States,  to  any  persons,  to  construct  and  maintain  a 
dam  for  water  power  or  other  purpose  across  or  in  any  of  the 
navigable  waters  of  the  United  States,  such  dam  shall  not  be  built 
or  commenced  until  the  plans  and  specifications  for  such  dam 
and  all  accessory  works,  together  with  such  drawings  of  the  proposed 
construction  and  such  map  of  the  proposed  location  as  may  be  re- 
quired for  a  full  understanding  of  the  subject,  have  been  submitted  to 
the  Secretary  of  War  and  the  Chief  of  Engineers  for  their  approval, 
nor  until  they  shall  have  approved  such  plans  and  specifications  and 
the  location  of  such  dam  and  accessory  works;  and  when  the  plans 
and  specifications  for  any  dam  to  be  constructed  under  the  provisions 
of  this  Act  have  been  approved  by  the  Chief  of  Engineers  and  by  the 
Secretary  of  War  it  shall  not  be  lawful  to  deviate  from  such  plans  or 
specifications  either  before  or  after  completion  of  the  structure  unless 
the  modification  of  such  plans  or  specifications  has  previously  been 
submitted  to  and  received  the  approval  of  the  Chief  of  Engineers  and 
of  the  Secretary  of  War :  Provided,  That  in  approving  the  plans,  spec- 
ifications, and  location  for  any  dam,  such  conditions  and  stipulations 
may  be  imposed  as  the  Chief  of  Engineers  and  the  Secretary  of  War 
may  deem  necessary  to  protect  the  present  and  future  interests  of  the 
United  States,  which  may  include  the  condition  that  the  persons  con- 
structing or  maintaining  such  dam  shall  construct,  maintain,  and  op- 
erate,- without  expense  to  the  United  States,  in  connection  with  any 
dam  and  accessory  or  appurtenant  works,  a  lock  or  locks,  booms, 
sluices,  or  any  other  structure  or  structures  which  the  Secretary  of 
War  and  the  Chief  of  Engineers  or  Congress  at  any  time  may  deem 
necessary  in  the  interests  of  navigation,  in  accordance  with  such  plans 
as  they  may  approve,  and  also  that  whenever  Congress  shall  authorize 
the  construction  of  a  lock  or  other  structures  for  navigation  purposes 
in  connection  with  such  dam,  the  persons  owning  such  dam  shall  con- 
vey to  the  United  States,  free  of  cost,  title  to  such  land  as  may  be 
required  for  such  constructions  and  approaches,  and  shall  grant  to 
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the  United  States  free  water  power  or  power  generated  from  water 
power  for  building  and  operating  such  constructions:  Provided  fur- 
ther, That  in  acting  upon  said  plans  as  aforesaid  the  Chief  of  En- 
gineers and!  the  Secretary  of  War  shall  consider  the  bearing  of  said 
structure  upon  a  comprehensive  plan  for  the  improvement  of  the  wa- 
terway over  which  it  is  to  be  constructed  with  a  view  to  the  promo- 
tion of  its  navigable  quality  and  for  the  full  development  of  water 
power;  and,  as  a  part  of  the  conditions  and  stipulations  imposed  by 
them,  shall  provide  for  improving  and  developing  navigation,  and  fix 
such  charge  or  charges  for  the  privilege  granted  as  may  be  sufficient 
to  restore  conditions  with  respect  to  navigability  as  existing  at  the 
time  such  privilege  be  granted  or  reimburse  the  United  States  for  do- 
ing the  same,  and  for  such  additional  or  further  expense  as  may  be 
incurred  by  the  United  States  with  reference  to  such  project,  includ- 
ing the  cost  of  any  investigations  necessary  for  approval  of  plans  and 
of  such  supervision  of  construction  as  may  be  necessary  in  the  inter- 
ests of  the  United  States:  Provided  further,  That  the  Chief  of  En- 
gineers and  the  Secretary  of  War  are  hereby  authorized  and  di- 
rected to  fix  and  collect  just  and  proper  charge  or  charges  for  the 
privilege  granted  to  all  dams  authorized  and  constructed  under  the 
provisions  of  this  Act  which  shall  receive  any  direct  benefit  from  the 
construction,  operation,  and  maintenance  by  the  United  States  of 
storage  reservoirs  at  the  headwaters  of  any  navigable  streams,  or 
from  the  acquisition,  holding,  and  maintenance  of  any  forested  water- 
shed, or  lands  located  by  the  United  States  at  the  headwaters  of  any 
navigable  stream,  wherever  such  shall  be,  for  the  development,  im- 
provement, or  preservation  of  navigation  in  such  streams  in  which 
such  dams  may  be  constructed.    (34  Stat.  386.    36  Stat.  593.) 

This  section  and  the  seven  sections  next  following  were  the  Dam  Act  of 
June  21,  1906,  c.  3508,  first  cited  above,  entitled  "An  act  to  regulate  the  con- 
struction of  darns  across  navigable  waters."  Said  act  was  amended  by  Act 
June  23,  1910,  c.  360,  last  cited  above,  to  read  as  set  forth  here. 

This  section,  as  originally  enacted,  was  as  follows: 

"When,  hereafter,  authority  is  granted  by  Congress  to  any  persons  t©  con- 
struct and  maintain  a  dam  for  water  power  or  other  purposes  across  any  of 
the  navigable  waters  of  the  United  States,  such  dams  shall  not  be  built  or 
commenced  until  the  plans  and  specifications  for  its  construction,  together 
with  such  drawings  of  the  proposed  construction  and  such  map  of  the  pro- 
posed location  as  may  be  required  for  a  full  understanding  of  the  subject,  have 
been  submitted  to  the  Secretary  of  War  and  Chief  of  Engineers  for  their  ap- 
proval, or  until  they  shall  have  approved  such  plans  and  specifications  and 
the  location  of  such  dam  and  accessory  works;  and  when  the  plans  for  any 
dam  to  be  constructed  under  the  provisions  of  this  Act  have  been  approved  by 
the  Chief  of  Engineers  and  by  the  Secretary  of  War  it  shall  not  be  lawful  to 
deviate  from  such  plans  either  before  or  after  completion  of  the  structure  un- 
less the  modification  of  such  plans  has  previously  been  submitted  to  and  re- 
ceived the  approval  of  the  Chief  of  Engineers  and  of  the  Secretary  of  War: 
Provided,  That  in  approving  said  plans  and  location  such  conditions  and  stipu- 
lations may  be  imposed  as  the  Chief  of  Engineers  and  the  Secretary  of  War 
may  deem  necessary  to  protect  the  present  and  future  interests  of  the  United 
States,  which  may  include  the  condition  that  such  persons  shall  construct, 
maintain,  and  operate,  without  expense  to  the  United  States,  in  connection 
with  said  dam  and  appurtenant  works,  a  lock  or  locks,  booms,  sluices,  or  any 
other  structures  which  the  Secretary  of  War  und  the  Chief  of  Engineers  at  any 
time  may  deem  necessary  in  the  interest  of  navigation,  in  accordance  with  such 
plans  as  they  may  approve,  and  also  that  whenever  Congress  shall  authorize 
the  construction  of  a  lock,  or  other  structures  for  navigation  purposes,  in  con- 
nection with  such  dam,  the  person  owning  such  dam  shall  convey  to  the  Unit- 
ed States,  free  of  cost,  title  to  such  land  as  may  be  required  for  such  con- 
structions and  approaches,  and  shall  grant  to  the  United  States  a  free  use  of 
water  power  for  building  and  operating  such  constructions." 

It  was  amended  by  Act  June  23,  1910,  c.  360,  last  cited  above,  to  read  as 
set  forth  here. 

Authority  to  construct  dams  across  the  Iowa  River  was  granted  by  R.  S.  § 
5248,  and  Act  Aug.  18,  1894,  c.  299,  §  1,  ante,  §§  9840,  9841. 

Provisions  prohibiting  the  construction  of  any  bridge,  dam,  dike  or  causeway 
over  navigable  waters  without  the  consent  of  Congress  were  made  by  Act 
March  3, 1899,  c.  425,  §  9,  ante,  |  9971. 

10  U.S.Comp.'IO— 768  (12273) 


§  9976 


RIVERS,  HARBORS,  AND  CANAL6 


(Tit  63 


Provisions  for  the  condemnation  of  land  for  the  construction  of  dams  were 
made  by  Act  May  16,  1906,  &  2465,  amended  by  Act  June  29,  1906,  c.  3628, 
ante,  §  1)881. 

Provisions  for  surveys  for  construction  of  dams  were  made  by  Act  Jan.  25. 
1910,  c.  382,  §  3,  ante,  §  9867. 

Notes  of  Decision* 


Power  of  states  In  absence  of  feder- 
al legislation.— See  §  9910,  ante,  and 
notes  thereunder. 

A  party  is  not  liable  for  obstructing 
the  navigation  of  a  river  wholly  with- 
in the  limits  of  a  state  by  means  of  a 
dam  which  he  has  erected  under  au- 
thority of  a  state  statute  and  pursu- 
ant to  the  requirements  thereof. 
Pound  v.  Turck  (1877)  95  U.  S.  459, 
24  L.  Ed.  525. 

In  the  absence  of  federal  statute,  a 
state  may  by  statute  authorize  the 
erection  of  a .  dam  across  a  navigable 
river  within  its  limits.  Id.;  Mani- 
gault  v.  Springs  (1905)  26  Sup.  Ct. 
127,  199  U.  S.  473,  50  L.  Ed.  274. 
Though  it  may  involve  a  partial  ob- 
struction to  navigation.  Woodman  v. 
Kilbourn  Mfg.  Co.  (G.  C.  1867)  Fed. 
Cas.  No.  17,978.  And  a  constitutional 
provision  that  all  navigable  waters 
shall  remain  public  highways  does  not 
prevent  the  state  from  authorizing  a 
dam  across  a  navigable  stream  for 
drainage.  Manigault  v.  Springs  (1905) 
26  Sup.  Ot.  127,  99  U.  S.  473,  50  L. 
Ed.  274.  See  U.  S.  v.  Rio  Grande  Dam 
&  Irrigation  Co.  (1899)  19  Sup.  Ct. 
770,  174  U.  S.  690,  43  L.  Ed.  1136, 
for  a  discussion  of  the  powers  of  states 
in  absence  of  congressional  action. 

Power  of  congress.— See  §  9910,  ante, 
and  notes  thereunder. 

Congress  has  supreme  control  of  a 
navigable  stream  where  the  commerce 
thereon  is  interstate  and  foreign.  U. 
S.  v.  Rio  Grande  Dam  &  Irrigation  Co. 
(1899)  19  Sup.  Ct.  770,  174  U.  S.  690, 
43  L.  Ed.  1136;  Union  Bridge  Co.  v. 
U.  S.  (1907)  27  Sup.  Ct.  367,  204  U.  S. 
364,  51  L.  Ed.  523;  Philadelphia  Co. 
v.  Stimson  (1912)  32  Sup.  Ct.  340,  223 
U.  S.  605,  56  L.  Ed.  570;  Hagerta  v. 
Mississippi  River  Power  Co.  (D.  C. 
1913)  202  Fed.  776. 

Statutory  authority  for  dams.— The 
right  of  a  riparian  owner  on  a  stream 
notoriously  navigable,  or  declared  so  by 
legislative  enactment,  to  dam  for  milling 
purposes,  must  be  conferred  by  an  ex- 
ercise of  the  legislative  will  amounting 
to  a  license.  York  Haven  Water  & 
Power  Co.  v.  York  Haven  Paper  Co. 
(1912)  201  Fed.  270,  119  C.  C.  A.  508, 
reversing  decree  York  Haven  Paper 
Co.  v.  York  Haven  Water  &  Power 
Co.  (C.  C.  1911)  194  Fed.  255. 

Quaere  if  the  legislature  of  one  state 
can  authorize  a  dam  locally  in  that 
state  to  be  raised,  so  as  to  flow  back 
a  public  river  running  into  another 
state,  to  the  injury  of  mill  privileges 
locally  situate  in  the  latter  state.    Far- 
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num  v.  Blackstone  Canal  Corp.  (C.  C. 
1830)  Fed.  Cas.  No.  4,675.  See  (1909) 
27  Op.  Atty.  Gen.  327,  declaring  that 
Congress  has  authorized  no  one  to  give 
assent  for  the  United  States  to  the 
construction  of  the  dam,  though  the 
legislature  of  a  state  should,  so  far 
as  it  has  power  to  do,  authorize  its 
construction. 


n 


—  Meaning  of  "assent."— The  word 
assent,"  as  used  in  an  act  of  Congress 
of  February  9,  1905,  granting  the  right 
to  a  company  to  build  a  dam  across  the 
Mississippi  river,  held  equivalent  in 
meaning  to  "authorize."  Hagerla  v. 
Mississippi  River  Power  Co.  (D.  C. 
1913)  202  Fed.  776. 

Navigable     waters     of     the     United 

States.— See  chapter  A  of  this  title, 
ante,  and  notes  thereunder,  and  §§  9910, 
91*71,  ante,  and  notes   thereunder. 

A  finding  that  a  stream  is  navigable 
up  to  the  junction  with  it  of  another 
stream,  but  that  the  portion  above 
the  junction,  on  which  it  was  proposed 
to  build  a  dam,  is  not  navigable,  has 
no  channel,  and  is  "nothing  but  a 
high -water  outlet,  going  dry  every 
summer  at  many  places,  choked  with 
rafts,  and  filled  with  sand,  reefs,  etc," 
is,  in  effect,  a  finding  that  the  naviga- 
bility of  the  stream  below  the  junction 
is  not  influenced  by  the  flow  of  water 
from  that  portion  above  and  hence  that 
such  navigability  would  not  be  injured 
bv  the  erection  of  a  dam.  Egan  v.  Hart 
(1897)  17  Sup.  Ct  300,  165  U.  S.  188, 
41  L.  Ed.  680. 

A  pass  or  crevasse  caused  by  the 
overflow  of  the  Mississippi  river,  mak- 
ing a  channel  to  the  Gulf  of  Mexico, 
through  which  a  few  fishermen  have 
occasionally  gone  with  small  vessels 
carrying  oysters  for  planting,  and 
through  which  one  or  two  cargoes  of 
willows  and  timber  may  have  passed, 
but  which  has  not  been  used  for  any 
purpose  of  interstate  commerce,  and 
the  gulf  end  of  which  has  become  clos- 
ed, does  not  constitute  a  navigable  wa- 
ter of  the  United  States  in  such  a  sense 
that  a  dam  erected  therein  for  the  pur- 
pose and  with  the  effect  of  reclaiming 
overflowed  lands  and  rendering  them  fit 
for  cultivation  will  constitute  an  ob- 
struction in  navigable  waters,  within 
the  prohibition  of  the  act  of  Sept.  19, 
1890,  against  such  obstructions  without 
authority  of  the  secretary  of  war. 
Leovy  v.  U.  S.  (1900)  20  Sup.  Ct.  797, 
177  U.  S.  621,  44  L.  Ed.  914,  reversing 
judgment  (1899)  92  Fed.  344,  34  C.  C. 
A.  392. 

The  St  Louis  and  Cloquet  rivers  are 
navigable  waters  of  the  United  States, 
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and  the  Secretary  of  War  has  author- 
ity to  authorise  their  obstruction  by 
dams,  but  he  cannot  revoke  his  permit 
after  large  expenditures  have  been 
made  on  the  faith  thereof.  (1894)  20 
Op.  Atty.  Gen.  713;  (1894)  21  Op. 
Atty.  Gen.  41. 

Waters  held  not  navigable.— A  mean- 
dered slough,  dry  during  the  greater 
portion  of  the  year,  except  during  high 
tide,  at  which  time  it  was  navigable  for 
a  short  distance  for  small  craft  and 
floating  logs,  held  not  navigable,  so 
as  to  require  the  consent  of  the  federal 
government  for  the  construction  of  a 
dam  at  its  mouth.  State  v.  Superior 
Court  of  Skagit  County  (1906)  85  P. 
264,  42  Wash.  491. 

And  see,  also,  chapter  A  of  this  title, 
ante,  and  notes  thereunder,  and  §§  9910, 
9971,  ante,  and  notes  thereunder. 

Compensation  for  privilege  of  con- 
structing dams.— The  Chief  of  Engi- 
neers and  the  Secretary  of  War  are  not 
authorized  to  require  as  a  condition  to 
a  license  for  the  construction  of  a  dam 
across  a  navigable  river,  the  payment 
of  a  sum  or  sums  by  way  of  compensa- 
tion for  the  privilege  granted,  although 
tbey  may  require  such  payments  or  as- 
sumption of  expenses  as  are  necessary 
or  proper  to  insure  the  navigability  of 
the  stream.  Within  the  scope  of  the 
powers  granted  by  Congress  in  this  re- 
gard the  discretion  of  the  Chief  of  En- 
gineers and  the  Secretary  of  War  is 
not  limited.  (1909)  27  Op.  Atty.  Gen. 
402. 


Dams  at  obstruction.— The  construc- 
tion of  a  dam  in  a  river  at  a  point  where 
it  is  not  navigable,  which  so  retards 
the  flow  of  water  as  to  affect  the  nav- 
igability at  a  point  where  it  was  nav- 
igable before,  is  prohibited.  U.  S.  v. 
Rio  Grande  Dam  &  Irrigation  Co. 
(1899)  19  Sup.  Ct.  770,  174  U.  S.  690, 
43  L.  Ed.  1136. 

The  construction  of  a  dam  in  a  river 
was  not  objectionable  as  an  obstruction 
to  navigation  where  there  was  no  pres- 
ent navigation  on  the  river  in  fact. 
People  v.  Economy  Light  &  Power  Co. 
(1909)  89  N.  E.  760,  241  111.  290. 

Where  no  provision  was  made  by  an 
apron  or  sluiceway  to  pass  logs  around 
or  over  a  milldam  constructed  in  a  nav- 
igable stream,  and  a  rise  of  four  or  five 
feet  is  required  to  pass  the  logs  over 
the  dam,  whereas  they  could  be  floated 
on  a  depth  of  from  two  to  three  feet, 
so  that  more  water  was  required  to 
float  them  over  the  dam  than  on  the 
natural  stream,  the  dam  was  an  ob- 
struction. Trullinger  v.  Howe  (Or. 
1908)  97  P.  548,  decree  modified  on 
rehearing   (1909)  99  P.  880. 

—  As  nuisance.— No  one  has  a  right 
to  maintain  a  dam  across  a  navigable 
stream,  so  as  to  obstruct  its  flow  and 
cause  salt  water  to  overflow  on  the 
land  of  another  and  stagnate,  thereby 
causing  the  death  of  trees  on  the  land; 
and  such  action  constitutes  a  nuisance, 
for  which  the  owner  of  the  land  has  a 
cause  of  action  for  its  abatement.  Cle- 
ment v.  Louisiana  Irrigation  &  Mill  Co. 
(1911)  56  So.  902,  129  La.  825. 


§  9977.  (Act  June  21,  1906,  c.  3508,  §  2,  as  amended,  Act  June  23, 
1910,  c.  360.)     Right  reserved  to  construct  and  operate,  in  con- 
nection with  dams  built  under  act,  locks,  etc.,  for  navigation. 
The  right  is  hereby  reserved  to  the  United  States  to  construct, 
maintain,  and  operate,  in  connection  with  any  dam  built  in  ac- 
cordance with  the  provisions  of  this  Act,  a  suitable  lock  or  locks, 
booms,  sluices,  or  any  other  structures  for  navigation  purposes,  and 
at  all  times  to  control  the  said  dam  and  the  level  of  the  pool  caused 
by  said  dam  to  such  an  extent  as  may  be  necessary  to  provide  proper 
facilities  for  navigation.     (34  Stat.  386.     36  Stat.  594.) 

This  section,  as  originally  enacted,  was  as  follows; 

"The  right  is  hereby  reserved  to  the  United  States  to  construct,  maintain 
and  operate,  in  connection  with  any  dam  built  under  the  provisions  of  this  Act, 
a  suitable  lock  or  locks,  or  any  other  structures  for  navigation  purposes,  and 
at  all  times  to  control  the  said  dam  and  the  level  of  the  pool  caused  by  said 
dam  to  such  an  extent  as  may  be  necessary  to  provide  proper  facilities  for 
navigation." 

It  was  amended  by  Act  June  23,  1910,  c.  360,  last  cited  above,  to  read  as  set 
forth  here. 

See  notes  to  preceding  section. 

§  9978.  (Act  June  21,  1906,  c.  3508,  §  3,  as  amended,  Act  June  23, 
1910,  c.  360.)  Damages  from  flowage,  etc.;  lights  and  other 
signals;  fish  ways;  failure  to  maintain  same  a  misdemeanor; 
punishment. 

The  persons  constructing,  maintaining,  or  operating  any  dam 
or  appurtenant  or  accessory  works,  in  accordance  with  the  pro- 
visions of  this  Act,  shall  be  liable  for  any  damage  that  may  be  in- 
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flicted  thereby  upon  private  property,  either  by  overflow  or  other- 
wise. The  persons  owning  or  operating  any  such  dam,  or  accessory 
works,  subject  to  the  provisions  of  this  Act,  shall  maintain,  at  their 
own  expense,  such  lights  and  other  signals  thereon  and  such  fishways 
as  the  Secretary  of  Commerce  [and  Labor]  shall  prescribe,  and  for 
failure  so  to  do  in  any  respect  shall  be  deemed,  guilty  of  a  misdemeanor 
and  subject  to  a  fine  of  not  less  than  five  hundred  dollars,  and  each 
month  of  such  failure  shall  constitute  a  separate  offense  and  subject 
such  persons  to  additional  penalties  therefor.  (34  Stat.  386.  36 
Stat.  594.) 

This  section,  as  originally  enacted,  was  as  follows: 

"The  person,  company,  or  corporation  building,  maintaining,  or  operating 
any  dam  and  appurtenant  works,  under  the  provisions  of  this  Act,  shall  be 
liable  for  any  damage  that  may  be  inflicted  thereby  upon  private  property, 
either  by  overflow  or  otherwise.  The  persons  owning  or  operating  any  such 
dam  shall  maintain,  at  their  own  expense,  such  lights  and  other  signals  there- 
on and  such  fishways  as  the  Secretary  of  Commerce  and  Labor  shall  pre- 
scribe." 

It  was  amended  by  Act  June  23,  1910,  c.  300,  last  cited  above,  to  read  as 
set  forth  here. 

See  notes  to  section  1  of  this  act,  ante,  §  9976. 

The  words  "and  Labor,"  inclosed  in  brackets  in  this  section,  were  superseded 
by  the  creation  of  the  Department  of  Labor  and  the  change  of  the  designa- 
tions of  the  Department  of  Commerce  and  Labor,  and  of  the  Secretary  thereof, 
to  the  Department  of  Commerce,  and  the  Secretary  of  Commerce,  by  Act 
March  4,  1913,  c.  141,  ft  1,  ante,  §  932. 

Provisions  for  the  construction  of  fishways  were  made  by  Act  Aug.  11,  1888, 
c  800,  §  11,  ante,  ft  9892. 

Notes  of  Decisions 

Damages  for  flo wage.— See  Trullinger 
▼.  Howe  (Or.  1908)  97  P.  548,  decree 
modified  on  rehearing  (1909)  99  P.  880. 

§  9979.  (Act  June  21,  1906,  c.  3508,  §  4,  as  amended,  Act  June  23, 
1910,  c.  360.)  Forfeiture  of  rights  under  act  on  failure  to  com* 
ply  with  its  provisions  or  with  stipulations,  etc.,  prescribed; 
revocation  of  rights  when  necessary  for  public  use ;  authority 
granted  to  terminate  in  fifty  years ;  exceptions  from  limitation. 
All  rights  acquired  under  this  Act  shall  cease  and  be  determined 
if  the  person,  company,  or  corporation  acquiring  such  rights  shall, 
at  any  time,  fail,  after  receiving  reasonable  notice  thereof,  to  com- 
ply with  any  of  the  provisions  and  requirements  of  the  Act,  or 
with  any  of  the  stipulations  and  conditions  that  may  be  prescribed 
as  aforesaid  by  the  Chief  of  Engineers  and  the  Secretary  of  War, 
including  the  payment  into  the  Treasury  of  the  United  States  of  the 
charges  provided  for  by  section  one  of  this  Act :  Provided,  That  Con- 
gress may  revoke  any  rights  conferred  in  pursuance  of  this  Act  when- 
ever it  is  necessary  for  public  use,  and,  in  the  event  of  any  such 
revocation  by  Congress,  the  United  States  shall  pay  the  owners  of 
any  dam  and  appurtenant  works  built  under  authority  of  this  Act, 
as  full  compensation,  the  reasonable  value  thereof,  exclusive  of  the 
value  of  the  authority  or  franchise  granted,  such  reasonable  value  to 
be  determined  by  mutual  agreement  between  the  Secretary  of  War 
and  the  said  owners,  and  in  case  they  cannot  agree,  then  by  proceed- 
ings instituted  in  the  United  States  [circuit]  court  for  the  condem- 
nation of  such  properties:  And  provided  also,  That  the  authority 
granted  under  or  in  pursuance  of  the  provisions  of  this  Act  shall 
terminate  at  the  end  of  a  period  not  to  exceed  fifty  years  from  the 
date  of  the  original  approval  of  the  project  under  this  Act,  unless 
sooner  revoked  as  herein  provided  or  Congress  shall  otherwise 
direct:  Provided,  however,  That  this  limitation  shall  not  apply  to 
any  corporation  or  individual  heretofore  authorized  by  the  United 
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States,  or  by  any  State,  to  construct  a  dam  in  or  across  a  navigable 
waterway,  upon  which  dam  expenditures  of  money  have  heretofore 
been  made  in  reliance  upon  such  grant  or  grants.  (34  Stat.  386. 
36  Stat.  595.) 

This  section,  as  originally  enacted,  was  as  follows: 

"All  rights  acquired  under  this  Act  shall  cease  and  be  determined  if  the  per- 
son, company,  or  corporation  acquiring  such  rights  shall,  at  any  time,  fail  to 
comply  with  any  of  the  provisions  and  requirements  of  the  Act,  or  with  any 
of  the  stipulations  and  conditions  that  may  be  prescribed  as  aforesaid  by  the 
Chief  of  Engineers  and  the  Secretary  of  War." 

It  was  amended  by  Act  June  23,  1010,  c.  360,  last  cited  above,  to  read  as 
set  forth  here. 

See  notes  to  section  1  of  this  act,  ante,  §  9976. 

The  word  "circuit,"  inclosed  in  brackets  in  this  section,  was  superseded  by 
the  abolition  of  the  circuit  courts  and  the  transfer  of  their  jurisdiction  to  the 
district  courts,  by  Jud.  Code,  |§  289-291,  ante,  §f  1266-1268. 

§  9980.  (Act  June  21,  1906,  c.  3508,  §  5,  as  amended,  Act  June  23, 
1910,  c.  360.)  Failure  to  comply  with  orders  under  act,  and 
violations  of  act,  punishable;  penalty;  removal  of  dam,  etc., 
and  proceedings  therefor. 

Any  persons  who  shall  fail  or  refuse  to  comply  with  the  lawful 
order  of  the  Secretary  of  War  and  the  Chief  of  Engineers,  made  in 
accordance  with  the  provisions  of  this  Act,  shall  be  deemed  guilty 
of  a  violation  of  this  Act,  and  any  persons  who  shall  be  guilty  of 
a  violation  of  this  Act  shall  be  deemed  guilty  of  a  misdemeanor  and 
on  conviction  thereof  shall  be  punished  by  a  fine  not  exceeding  five 
thousand  dollars,  and  every  month  such  persons  shall  remain  in 
default  shall  be  deemed  a  new  offense  and  subject  such  persons  to 
additional  penalties  therefor;  and  in  addition  to  the  penalties  above 
described  the  Secretary  of  War  and  the  Chief  of  Engineers  may,  upon 
refusal  of  the  persons  owning  or  controlling  any  such  dam  and  acces- 
sory works  to  comply  with  any  lawful  order  issued  by  the  Secretary 
of  War  or  Chief  of  Engineers  in  regard  thereto,  cause  the  removal  of 
such  dam  and  accessory  works  as  an  obstruction  to  navigation  at  the 
expense  of  the  persons  owning  or  controlling  such  dam,  and  suit  for 
such  expense  may  be  brought  in  the  name  of  the  United  States  against 
such  persons,  and  recovery  had  for  such  expense  in  any  court  of 
competent  jurisdiction.  Said  provision  as  to  recovery  of  expense  shall 
not  apply  wherever  the  United  States  has  been  previously  reimbursed 
for  such  removal ;  and  the  removal  or  any  structures  erected  or  main- 
tained in  violation  of  the  provisions  of  this  Act  or  the  order  or  direc- 
tion of  the  Secretary  of  War  or  the  Chief  of  Engineers  made  in  pur- 
suance thereof  may  be  enforced  by  injunction,  mandamus,  or  other 
summary  process,  upon  application  to  the  [circuit]  court  in  the  dis- 
trict in  which  such  structure  may,  in  whole  or  in  part,  exist,  and 
proper  proceedings  to  this  end  may  be  instituted  under  the  direc- 
tion of  the  Attorney-General  of  the  United  States  at  the  request 
of  the  Chief  of  Engineers  or  the  Secretary  of  War;  and  in  case  of 
any  litigation  arising  from  any  obstruction  or  alleged  obstruction 
to  navigation  created  by  the  construction  of  any  dam  under  this 
Act  the  cause  or  question  arising  may  be  tried  before  the  [circuit] 
court  of  the  United  States  in  any  district  in  which  any  portion  of 
said  obstruction  or  dam  touches.     (34  Stat.  386.    36  Stat.  595.) 

This  section,  as  originally  enacted,  did  not  contain  the  provision,  following 
the  words  "any  court  of  competent  jurisdiction,"  set  forth  here,  as  follows: 

"Said  provision  as  to  recovery  of  expense  shall  not  apply  wherever  the 
United  States  has  been  previously  reimbursed  for  such  removal." 

That  provision  was  inserted  by  amendment  by  Act  June  23,  1010,  c.  360, 
last  cited  above,  making  the  section  read  as  set  forth  here. 

See  notes  to  section  1  of  this  act,  ante,  §  9976. 

The  word  "circuit,"  inclosed  in  brackets  in  the  two  places  where  it  occurs  in 
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this  section  was  superseded  by  the  abolition  of  the  circuit  courts  and  the  trans- 
fer of  their  jurisdiction  to  the  district  courts,  by  Jud.  Code,  §§  289-291,  ante, 
§§  1206-1208. 

Notes  of  Decisions 


Remedy    for    unauthorized    dams-— 

Remedy  of  the  United  States  in  case  of 
an  unauthorized  erection  of  a  dam  across 
navigable  waters  is  by  injunction,  un- 
der section  10  of  the  act  of  September 
19,  1890  (26  Stat.  454),  and  if  the  dam 
has  been  constructed,  also  by  criminal 
prosecution.  (1897)  21  Op.  Atty.  Gen. 
518. 


If  waters  confined  by  a  dam  were 
wholly  inclosed  by  plaintiffs'  land,  and 
were  navigable,  and  the  dam  was  a  pur- 
presture,  it  could  only  be  abated  at  the 
instance  of  the  state  or  national  gov- 
ernment; plaintiffs  having  color  of  title 
to  the  water-c\overed  jlands.  Bolsa 
Land  Co.  v.  Burdick  (Cal.  1907)  90  P. 
532. 


§  9981.  (Act  June  21,  1906,  c.  3508,  §  6,  as  amended,  Act  June  23, 
1910,  c.  360.)     Limit  of  time  for  commencement  and  for  com- 
pletion of  dam. 
Whenever  Congress  shall  hereafter  by  law  authorize  the  con- 
struction of  any  dam  across  any  of  the  navigable  waters  of  the 
United  States,  and  no  time  for  the  commencement  and  completiorf  of 
such  dam  is  named  in  said  Act,  the  authority  thereby  granted  shall 
cease  and  be  null  and  void  unless  the  actual  construction  of  the  dam 
authorized  in  such  Act  be  commenced  within  one  year  and  completed 
within  three  years  from  the  date  of  the  passage  of  such  Act.     (34 
Stat.  387.    36  Stat.  596.) 

The  language  of  this  section,  as  originally  enacted,  was  not  changed  by  the 
amendment  of  the  act  by  Act  June  23,  1910,  c.  360,  last  cited  above. 
See  notes  to  section  1  of  this  act,  ante,  §  9976. 

§  9982.  (Act  June  21,  1906,  c.  3508,  §  7,  as  amended,  Act  June  23, 
1910,  c.  360.)  Reservation  of  right  to  amend  or  repeal  act, 
without  liability  incurred  by  United  States  therefor. 

The  right  to  alter,  amend,  or  repeal  this  Act  is  hereby  expressly 
reserved  as  to  any  and  all  dams  which  may  be  constructed  in 
accordance  with  the  provisions  of  this  Act,  and  the  United  States 
shall  incur  no  liability  for  the  alteration,  amendment,  or  repeal 
thereof  to  the  owner  or  owners  or  any  other  persons  interested  in 
any  dam  which  shall  have  been  constructed  in  accordance  with  its 
provisions.    (34  Stat.  387.    36  Stat.  596.) 

The  language  of  this  section,  as  originally  enacted,  was  not  changed  by  the 
amendment  of  the  act  by  Act  June  23,  1910,  c.  360,  last  cited  above. 
See  notes  to  section  1  of  this  act,  ante,  |  9976. 

§  9983.  (Act  June  21,  1906,  c.  3508,  §  8,  as  amended,  Act  June  23, 
1910,  c.  360.)  Definition  of  words  "persons"  and  "dam"  as 
used  in  act. 

The  word  "persons"  as  used  in  this  Act  shall  be  construed  to 
import  both  the  singular  and  the  plural,  as  the  case  demands,  and 
shall  include  corporations,  companies,  and  associations.  The  word 
"dam"  as  used  in  this  Act  shall  be  construed  to  import  both  the 
singular  and  the  plural,  as  the  case  demands.  (34  Stat.  387.  36 
Stat.  596.) 

This  section,  as  originally  enacted,  did  not  contain  the  last  sentence  thereof 
as  set  forth  here,  relating  to  the  construction  of  the  word  "dam"  as  used  in 
the  act.  That  sentence  was  added  by  amendment  by  Act  June  23,  1910,  c,  360, 
last  cited  above,  making  the  section  read  as  set  forth  here. 

See  notes  to  section  1  of  this  act,  ante,  §  9976. 

§  9984.  (Act  June  13,  1902,  c.  1079,  §  4.)  International  commission 
for  investigation  of  waters  adjacent  to  Canada  and  the  United 
States;  report  on  advisability  of  dam  at  outlet  of  Lake  Erie; 
United  States  members;  appointment;  qualifications;  assist- 
ants; compensation  and  expenses. 
The  President  of  the  United  States  is  hereby  requested  to  invite 

the  Government  of  Great  Britain  to  join  in  the  formation  of  an 
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international  commission,  to  be  composed  of  three  members  from 
the  United  States  and  three  who  shall  represent  the  interests  of 
the  Dominion  of  Canada,  whose  duty  it  shall  be  to  investigate  and 
report  upon  the  conditions  and  uses  of  the  waters  adjacent  to  the 
boundary  lines  between  the  United  States  and  Canada,  including 
all  of  the  waters  of  the  lakes  and  rivers  whose  vnatural  outlet  is  by 
the  River  Saint  Lawrence  to  the  Atlantic  Ocean ;  also  upon  the  main- 
tenance and  regulation  of  suitable  levels;  and  also  upon  the  effect 
upon  the  shores  of  these  waters  and  the  structures  thereon,  and  upon 
the  interests  of  navigation,  by  reason  of  the  diversion  of  these  wa- 
ters from  or  change  in  their  natural  flow ;  and,  further,  to  report  upon 
the  necessary  measures  to  regulate  such  diversion,  and  to  make  such 
recommendations  for  improvements  and  regulations  as  shall  "best 
subserve  the  interests  of  navigation  in  said  waters.  The  said  commis- 
sioners shall  report  upon  the  advisability  of  locating  a  dam  at  the 
outlet  of  Lake  Erie,  with  a  view  to  determining  whether  such,  dam 
will  benefit  navigation,  and  if  such  structure  is  deemed  advisable, 
shall  make  recommendations  to  their  respective  Governments  look- 
ing to  an  agreement  or  treaty  which  shall  provide  for  the  construction 
of  the  same,  and  they  shall  make  an  estimate  of  the  probable  cost 
thereof.  The  President,  in  selecting  the  three  members  of  said  Com- 
mission who  shall  represent  the  United  States,  is  authorized  to  ap- 
point one  officer  of  the  Corps  of  Engineers  of  the  United  States 
Army,  one  civil  engineer  well  versed  in  the  hydraulics  of  the  Great 
Lakes,  and  one  lawyer  of  experience  in  questions  of  international  and 
riparian  law,  and  said  Commission  shall  be  authorized  to  employ 
such  persons  as  it  may  deem  needful  in  the  performance  of  the  duties 
hereby  imposed ;  and  for  the  purpose  of  paying  the  expenses  and  sal- 
aries of  said  Commission  the  Secretary  of  War  is  authorized  to  ex- 
pend from  the  amounts  heretofore  appropriated  for  the  Saint  Marys 
River  at  the  Falls,  the  sum  of  twenty  thousand  dollars,  or  so  much 
thereof  as  may  be  necessary  to  pay  that  portion  of  the  expenses  of 
said  Commission  chargeable  to  the  United  States.     (32  Stat.  373.) 

This  section  was  part  of  the  river  and  harbor  appropriation  act  of  1902, 
cited  above. 

Annual  appropriations  for  continuing  the  work  of  the  commission  were  made 
by  subsequent  sundry  civil  appropriation  acts.  The  appropriation  for  the 
fiscal  year  1907,  by  Act  June  30,  1906,  c.  3914,  §  1,  was  acoompaniod  by  a  pro- 
vision that  retired  officers  of  the  Corps  of  Engineers  should  be  eligible  for  serv- 
ice on  the  commission,  post,  §  9985.  The  provisions  for  the  fiscal  year  ending 
1914  were  by  Act  June  23,  1913,  c.  3,  38  Stat.  38,  and  Act  Oct.  22,  1913,  c.  32, 
38  Stat  214.  Subsequent  sundry  civil  appropriation  acts  made  no  appropria- 
tions for  the  work  of  the  commission. 

Provisions  authorizing  the  commission  to  recommend  regulations  of  the  canal 
and  works  diverting  water  from  the  Saint  Marys  River  were  made  by  section 
1  of  this  act  amended  .by  Act  March  3, 1909,  c.  264,  §  12,  post,  §  9989. 

The  President  was  requested  to  open  negotiations  with  Great  Britain  for 
providing  by  treaty  for  maintaining  water  levels  in  the  Great  Lakes  and  the 
waters  connected  therewith,  by  a  provision  of  Act  March  3,  1909,  c.  264,  §  11, 
35  Stat.  820. 

§  9985.  (Act  June  30,  1906,  c.  3914,  §  1.)    International  Waterways 
Commission;  retired  officers  of  Engineer  Corps  eligible  for 
service. 
International  Waterways  Commission:     *     *    And  retired  offi- 
cers of  the  Corps  of  Engineers  of  the  United  States  Army  shall 
be  eligible  for  service  on  said  commission.     (34  Stat.  743.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1907,  cited  above. 
See  notes  to  Act  June  13,  1902,  c.  1079,  |  4,  ante,  |  9984. 

§  9986.  (Act  Aug.  11,  1888,  c.  860,  §  1.)    Muskingum  River,  Ohio; 
leases  of  water  powers,  etc. 

Improving  Muskingum  River,  Ohio,    *     *    and  the  Secretary  of 
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War  is  hereby  authorized  and  empowered  to  grant  leases  or  licenses 
for  the  use  of  the  water  powers  on  the  Muskingum  River  at  such  rate 
and  on  su<5h  conditions  and  for  such  periods  of  time  as  may  seem  to 
him  just,  equitable,  and  expedient:  Provided,  That  the  leases  or  li- 
censes shall  be  limited  to  the  use  of  the  surplus  water  not  required  for 
navigation.  And  he  is  also  empowered  to  grant  leases  or  licenses  for 
the  occupation  of  such  lands  belonging  to  the  United  States  on  said 
Muskingum  River  as  may  be  required!  for  millsites  or  for  other  pur- 
poses not  inconsistent  with  the  requirements  of  navigation;  and  all 
moneys  received  under  such  leases  or  licenses  shall  be  turned  into 
the  Treasury  of-  the  United  States,  and  the  itemized  statement  thereof 
shall  accompany  the  annual  report  of  the  Chief  of  Engineers.  (25 
Stat.  417.) 

These  were  provisions  of  section  1  of  the  river  and  harbor  appropriation  act 
of  1888,  cited  above. 

Notes  of  Decisions 


Lease  of  water  for  power  plant.— A 

lease  granting  to  defendant  the  right 
for  20  years  to  use  the  surplus  water 
not  required  for  navigation  at  dam  No. 
9  on  the  Muskingum  river  for  the  pur- 
pose of  operating  an  electric  power 
plant,  not  exceeding  6,000  feet  per  min- 
ute, to  be  taken  from  the  overflow  ca- 
nal and  returned  thereto,  and  providing 
that  the  quantity  used  should  be  deter- 
mined from  the  tables  prepared  by  the 
manufacturer  of  the  wheels  used  or  in 
the  absence  of  such  tables  by  the  en- 
gineer in  charge,  the  lessee  to  pay  rent 
for  the  quantity  asked  for  until  the 
wheels  were  in  place;  also,  that  the 
water  in  the  pool  should  not  be  lowered 
below  a  certain  stage,  but,  in  case  of 
shortage,  the  leases  first  granted  should 
have  the  preference  and  a  rebate  allow- 
ed for  water  required  and  not  furnish- 
ed, contemplated  the  use  of  the  water 
for  operating  a  power  plant  only,  and 
the  government  was  not  obliged  to  fur- 
nish it  for  any  other  purpose,  and  un- 
til a  plant  was  installed,  it  might  prop- 
erly refuse  to  furnish  water  demanded 
for  any  other  purpose  or  to  go  to  waste, 
to  the  possible  detriment  of  subsequent 
lessees;  and  that  such  refusal  did  not 
relieve   defendant  from   the  obligation 


to  pay  rent  for  the  6,000  feet  named  in 
the  lease,  which,  and  not  the  quantity 
so  demanded,  was  the  quantity  "asked 
for"  within  the  meaning  of  the  lease. 
U.  S.  v.  Shryock  (C.  C.  1908)  162  Fed. 
790. 

Protection  by  Injunction  of  water 
power.— Where  parties  on  opposite 
sides  of  a  stream  between  two  states 
each  have  a  water  power,  and  own  the 
land  to  the  center  line,  so  that  each 
owns  one- half  of  a  dam,  they  are  ten- 
ants in  common  of  the  water;  and  if 
one  construct  a  canal  on  his  own  side, 
and  draw  off  the  water,  the  other  has  a 
right  of  action  which  he  may  enforce 
by  injunction  in  the  state  where  the 
canal  is  built.  In  such  case  the  laws 
which  govern  are  those  of  the  state 
within  whose  borders  the  injurious  act 
is  done.  Stillman  v.  White  Rock  Mfg. 
Co.  (O.  C.  1847)  Fed.  Cas.  No.  13,446. 

In  the  case  of  mills  owned  in  several- 
ty on  the  same  milldam,  one  cannot  di- 
vert the  water  to  his  mill  by  means  of 
a  canal  into  the  pond  above  the  dam, 
though  he  takes  less  than  he  would 
naturally  use  at  his  mill  on  the  dam. 
Webb  v.  Portland  Mfg.  Co.  (C.  C.  1838) 
Fed.  Cas.  No.  17,322. 


§  9987.  (Act  Sept.  19,  1890,  c.  907,  §  1.)    Green  and  Barren  Rivers, 
Kentucky;  leases  of  water  powers,  etc. 

The  Secretary  of  War  is  hereby  authorized  and  empowered  to  grant 
leases  or  licenses  for  the  use  of  the  water-powers  on  the  Green  and 
Barren  Rivers  at  such  a  rate  and  on  such  conditions  and  for  such 
periods  of  time  as  may  seem  to  him  just,  equitable,  and  expedient; 
said  leases  not  to  exceed  the  period  of  twenty  years:  Provided,  That 
the  leases  or  licenses  shall  be  limited  to  the  use  of  the  surplus  water 
not  required  for  navigation.  And  he  is  also  empowered  to  grant 
leases  or  licenses  for  the  occupation  of  such  lands  belonging  to  the 
United  States  on  said  Green  and  Barren  Rivers  as  may  be  required 
for  millsites  or  for  other  purposes  not  inconsistent  with  the  require- 
ments of  navigation ;  said  leases  or  licenses  not  to  extend  beyond  the 
period  of  twenty  years;  and  all  moneys  received  under  such  leases  or 
licenses  shall  be  turned  into  the  Treasury  of  the  United  States,  and 
the  itemized  statement  thereof  shall  accompany  the  annual  rejport  of 
the  Chief  of  Engineers.     But  nothing  in  this  act  shall  be  construed  to 
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affect  any  vested  right,  if  such  there  be,  of  any  lessee  of  water-power 

on  said  river.     (26  Stat.  447.) 

These  were  provisions  of  section  1  of  the  river  and  harbor  appropriation  act 
of  1890,  cited  above. 

§  9988.  (Act  June  13,  1902,  c.  1079,  §  1.)    Cumberland  River,  Ten- 
nessee ;  leases  of  water  powers,  etc. 

Improving  Cumberland  River,  Tennessee,  above  Nashville:  For 
the  completion  of  Lock  and  Dam  Numbered  One  and  for  maintenance, 
*  * .  And  the  Secretary  of  War  is  hereby  authorized,  in  his  dis- 
cretion, to  grant  leases  or  licenses  to  the  highest  responsible  bidder 
for  the  use  of  the  water  power  created  by  said  dam,  at  such  a 
rate  and  on  such  conditions  and  for  such  periods  of  time  as  may 
seem  to  him  expedient;  and  he  is  also  authorized,  in  his  discretion, 
to  issue  permits  for  the  construction,  maintenance,  and  operation 
of  inlet  and  outlet  canals  and  other  structures,  on  such  plans  as  he 
may  approve,  for  the  diversion  of  water  aforesaid :  Provided,  That 
any  lease  or  license  so  granted  shall  be  limited  to  the  use  of  the, 
surplus  water  not  required  for  navigation,  and  no  structures  shall 
be  built  and  no  operations  be  conducted  which  shall  in  any  man- 
ner injure  navigation,  interfere  with  the  operations  of  the  Govern- 
ment, or  impair  the  usefulness  of  any  improvement  made  by  the  Gov- 
ernment for  the  benefit  of  navigation;  and  the  right  of  Congress  to 
alter,  amend,  or  repeal  the  provisions  of  this  paragraph  is  hereby  ex- 
pressly reserved :  Provided  further,  That  before  leasing  or  licensing 
such  water  privileges,  or  issuing  permits  for  the  construction  and 
operation  of  such  canals,  or  otherwise  disposing  of  any  water  power 
or  privilege,  the  Secretary  of  War  shall  first  advertise  the  same  in  one 
or  more  daily  papers  at  Nashville,  for  sixty  days  immediately  pre- 
ceding, stating  specifically  the  right  or  privilege  proposed  to  be  leased 
or  conveyed,  with  its  exact  limitations,  inviting  bids  for  the  same,  and 
he  may,  in  his  discretion,  then  lease  the  same  for  a  specific  term  of 
years  at  so  much  per  year,  to  be  paid  semiannually  in  cash  into  the 
Treasury,  and  the  Secretary  of  War  shall  reserve  the  right  to  reject 
any  or  all  bids.     (32  Stat.  358.) 

These  were  provisions  of  section  1  of  the  river  and  harbor  appropriation  act 
of  1902,  cited  above. 

§  9989.  (Act  June  13,  1902,  c.  1079,  §  1,  as  amended,  Act  March  3, 
1909,  c.  264,  §  12.)    Diversion  of  water  from  Saint  Marys  River 
for  water  power;  preservation  of  level  of  Lake  Superior;  con- 
servation of  right  to  flow  of  water,  etc. ;  compensation  for  use 
of  water  or  water  power;  limitations  on  grants  of  rights;  leas- 
es; regulations. 
Subject  to  the  express  precedent  conditions  hereinafter  mentioned, 
the  Michigan  Lake  Superior  Power  Company,  of  Sault  Sainte  Marie, 
Michigan,  its  successors  and  assigns,  after  first  obtaining  consent  of 
the  Secretary  of  War  and  the  Chief  of  Engineers  and  their  approval 
of  the  said  canal  and  remedial  works  proposed,  is  hereby  authorized 
to  divert  water  from  the  Saint  Marys  River  into  its  water-power  canal 
now  being  constructed  at  Sault  Sainte  Marie,  Michigan,  for  water- 
power  purposes  while  and  so  long  as  such  works  and  diversion  of 
water  from  said  river  shall  not  injuriously  affect  navigation  therein, 
n?r  impair  or  diminish  the  water  levels  or  any  natural  increase  thereof 
ei*her  in  Lake  Superior  or  in  the  United  States  ship  canal  and  locks 
or  the  navigable  channels,  locks,  or  ship  canals  connected  therewith, 
whether  natural  or  artificial,  now  existing  or  which  may  hereafter  be 
established  or  created  by  the  United  States  for  navigation  purposes. 
And  conditioned  further,  that  said  company  shall  establish,  maintain 
and  operate  suitable  and  sufficient  remedial  and  controlling  works  in 
the  rapids  of  said  river,  to  the  approval  of  the  Secretary  of  War  and 
the  Chief  of  Engineers ;  and  said  company  shall  maintain  and  operate 
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said  canal  and  works  in  accordance  with  any  rules  and  regulations 
that  may  hereafter  be  recommended  by  any  International  Commis- 
sion and  that  shall  become  operative.  Whenever,  in  the  judgment  of 
the  Secretary  of  War,  the  operation  of  said  canal  and  remedial  and 
controlling  works,  or  either  of  them,  either  in  themselves  or  in  con- 
junction with  any  other  canal  or  canals  in  the  United  States  or  Can- 
ada which  now  or  hereafter  may  exist,  is  injuriously  affecting  water 
levels  or  the  navigation  of  Lake  Superior,  the  River  Saint  Marys 
or  other  channels,  locks  or  ship  canals  connected  therewith  as  here- 
inbefore provided,  he  s*hall  impose  upon  said  Company  such  rules  and 
regulations  for  the  operation  of  said  canal  and  remedial  works,  as  may, 
in  his  opinion,  be  necessary  to  prevent  such  injury.  It  shall  become 
his  duty,  and  he  shall  have  the  authority  to  enter  upon  the  property  of 
said  Company  and  to  close  said  canal  in  whole  or  in  part  to  the  extent 
necessary  to  maintain  water  levels  and  to  require  said  Company,  at 
its  own  expense,  to  remove,  add  to  or  modify  said  works  or  any  part 
.thereof  to  the  extent  necessary  to  maintain  water  levels.  Neither 
the  Secretary  of  War  nor  the  Chief  of  Engineers  or  any  officer  or  other 
person  acting  under  direction  of  them  or  either  of  them,  shall  be  in 
any  way  liable  by  reason  of  anything  done  in  the  execution  of  this  pro- 
vision. 

All  remedies  herein  provided  however,  shall  be  cumulative  and  shall 
be  without  prejudice  to  any  other  remedies  either  of  the  United  States 
or  of  individuals  for  failure  of  said  Company  to  maintain  said  levels 
for  navigation  purposes  as  herein  provided. 

Nothing  herein  contained  shall  be  held  to  affect  any  existing  riparian 
or  other  rights  of  any  person  or  corporation,  or  the  existing  remedies 
therefor,  or  any  action  at  law  or  equity  now  pending.  The  right  is 
hereby  expressly  reserved  to  Congress  to  alter,  amend  or  repeal  the 
provisions  contained  in  this  paragraph. 

The  right  to  the  flow  of  water,  and  riparian,  water  power,  and  other 
rights,  now  or  hereafter  owned  by  the  United  States  in  the  Saint 
Marys  River  in  Michigan  shall  be  forever  conserved  for  the  benefit  of 
the  Government  of  the  United  States,  primarily  for  the  purposes  of 
navigation  and  incidentally  for  the  purpose  of  having  the  water  power 
developed,  either  for  the  direct  use  of  the  United  States,  or  by  lease 
or  other  agreement,  through  the  Secretary  of  War,  who  is  hereby 
authorized  to  make  such  leases  or  agreements :  Provided,  That  a  just 
and  reasonable  compensation  shall  be  paid  for  the  use  of  ail  waters 
or  water  power  now  or  hereafter  owned  in  said  Saint  Marys  River 
by  the  United  States,  whether  utilized  in  said  river  or  in  any  lateral 
canal,  said  compensation  to  be  fixed  by  the  Secretary  of  War:  Pro- 
vided further,  That  under  no  circumstances  shall  any  rights  be  grant- 
ed in  said  river  which  will  interfere  with  the  needs  and  uses  of  navi- 
gation, or  which  will  limit  the  absolute  control  of  said  land  and  waters 
when  desired  for  purposes  of  navigation  by  the  United  States,  or  for 
a  longer  period  than  thirty  years,  and  the  Secretary  of  War,  in  his 
discretion,  may  provide  for  readjustment  of  compensation  at  periods  of 
ten  years,  nor  shall  any  such  rights  be  granted  without  just  and  ade- 
quate compensation.  It  is  intended  that  any  excess  of  water  in  the 
Saint  Marys  River  at  Sault  Sainte  Marie  over  and  above  the  amount 
now  or  hereafter  required  for  the  uses  of  navigation  shall  be  leased 
for  power  purposes  by  the  Secretary  of  War  upon  such  terms  and  con- 
ditions as  shall  be  best  calculated  in  his  judgment  to  insure  the  develop- 
ment thereof.  The  Secretary  of  War  may,  as  often  as  necessary,  make 
such  regulations  as  in  his  judgment  are  reasonable  and  just  and  best 
calculated  to  carry  out  the  purposes  of  this  section.  (32  Stat.  361. 
35  Stat.  821.) 

The  first  three  paragi&phs  set  forth  here  were  provisions  following  an  appro- 
priation for  improvements  of  Saint  Marys  River,  in  section  1  of  the  river  and 
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harbor  appropriation  act  of  1902,  cited  above.  The  last  paragraph,  beginning 
with  the  words  *4The  right  to  the  flow  of  water,"  etc.,  was  added  thereto  by 
amendment  of  said  act  by  Act  March  3,  1909,  c.  264,  §  12,  also  cited  above. 

Provisions  for  the  revocation  of  licenses  for  use  of  water  power  at  Saint 
Marys  Falls  Ship  Canal,  to  take  effect  January  1,  1911,  were  made  by  Act 
March  3,  1909,  c.  26*,  §  11,  35  Stat.  820. 

Hotes  of  Decisions 


Taking  for  public  use.— Lawful  build- 
ing of  a  dam  by  the  United  States  to 
increase  depth  of  water  in  a  harbor  in 
a  navigable  river  submerged  an  island 
to  a  greater  extent  than  before  gives 
subsequent  purchaser  no  right  to  relief 
in  an  action  against  the  Secretary  of 
War.  Philadelphia  Co.  v.  Stimson 
(1912)  32  Sup.  Ct.  340,  223  U.  S.  605, 
56  L.  Ed.  570,  affirming  decree  Same  v. 
Dickinson   (1909)  33  App.  D.  G.  338. 

The  taking  by  the  United  States  for 
purposes  of  navigation  under  ante,  f 
9680,  all  property  north  of  the  St 
Marys  Falls  ship  canal  between  such 
canal  and  international  boundary  line, 
is  none  the  less  for  public  use  because 
this  section  permits  the  lease  by  the 


Secretary  of  War  of  any  water  power 
resulting  from  such  conservation  and 
the  works  the  government  may  con- 
struct And  an  owner  of  the  bed  and 
shore  of  the  St  Marys  river,  having 
no  property  right  in  the  flow  of  the 
river  which  has  been  taken  by  the  Unit- 
ed States  cannot  complain  because  the 
Secretary  of  War  may  lease  any  water 
power  resulting  from  the  conservation 
of  the  flow  of  the  river  and  the  works 
the  government  may  construct.  U.  S. 
y.  Ghandler-D unbar  Water  Power  Co. 
(1913)  33  Sup.  Ct  667,  229  U.  S.  53,  57 
L.  Ed.  1063. 

Obstructions  by  dooksw— See  Ryan  v. 

Brown  (1869)  18  Mich.  196,  100  Am. 
Dec.  154. 


§  9990.  (Act  March  3,  1909,  c.  264,  §  9.)  Wabash  River  at  Mount 
Carmel,  Illinois;  leases  of  water  power,  etc. 
The  Secretary  of  War  is  hereby  authorized  and  empowered  to 
grant  leases  or  licenses  for  the  use  of  the  water  power  created  by 
the  government  dam  of  the  Wabash  River  at  Mount  Carmel,  Illinois, 
at  such  a  rate,  and  on  such  conditions,  and  for  such  periods  of  time, 
as  may  seem  to  him  just,  equitable,  and  expedient;  the  said  leases 
or  licenses  to  be  limited  to  the  use  of  the  surplus  water  not  re- 
quired for  navigation,  and  to  a  period  not  exceeding  twenty  years ; 
and  he  is  also  empowered  to  grant  leases  or  licenses,  not  exceeding 
twenty  years,  for  the  occupation  of  *  such  land  belonging  to  the 
United  States  on  said  river  as  may  be  required  for  mill  sites  or 
other  industrial  purposes  not  inconsistent  with  the  requirements  of 
navigation :  Provided,  That  all  moneys  received  under  such  leases  or 
licenses  shall  be  deposited  in  the  Treasury  of  the  United  States,  and 
an  itemized  statement  thereof  shall  accompany  the  annual  report  of 
the  Chief  of  Engineers.     (35  Stat.  819.) 

These  provisions  were  part  of  section  9  of  the  river  and  harbor  act  of  1009, 
cited  above. 

§  9991.  (Act  June  25,  1910,  c.  382,  §  1.)  Mississippi  River,  Saint 
Paul  to  Minneapolis;  modified  project  adopted;  leases  of  water 
power. 

Improving  Mississippi  River,  from  Saint  Paul  to  Minneapolis :  The 
modified  project  recommended  by  the  Chief  of  Engineers  in  his  report 
dated  March  third,  nineteen  hundred  and  ten,  printed  in  House  Docu- 
ment Numbered  Seven  hundred  and  forty-one,  Sixty-first  Congress, 
second  session,  is  hereby  adopted,  and  all  future  work  on  said  im- 
provement shall  be  prosecuted  in  accordance  therewith:  Provided, 
That  in  the  making  of  leases  for  water  power  a  reasonable  compen- 
sation shall  be  secured  to  the  United  States,  and  the  rates  as  fixed 
shall  be  subject  to  revision  by  Congress.    (36  Stat.  659.) 

These  provisions  were  part  of  section  1  of  the  river  and  harbor  appropria- 
tion act  of  1910,  cited  above. 

§  9992.  (Act  July  25,  1912,  c.  253,  §  12.)  Development  of  water 
power. 

In  order  to  make  possible  the  economical  future  development  of 
water  power  the  Secretary  of  War,  upon  recommendation  of  the 
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Chief  of  Engineers,  is  hereby  authorized,  in  his  discretion,  to  pro- 
vide in  the  permanent  parts  of  any  dam  authorized  at  any  time  by 
Congress  for  the  improvement  of  navigation  such  foundations, 
sluices,  and  other  works,  as  may  be  considered  desirable  for  the 
future  development  of  its  water  power.     (37  Stat.  233.) 

This  section  was  part  of  the  rivers  and  harbors  appropriation  act  of  1912, 
cited  above. 


CHAPTER  G 
The  Mississippi  River  Commission 

This  chapter  includes  provisions  relating  to  the  Mississippi  River  Commis- 
sion, established  for  the  improvement  of  said  river,  principally  Act  Jane  28, 
1879,  c.  43,  and  subsequent  amendatory  and  additional  provisions. 

The  Missouri  River  Commission,  created  by  Act  July  5,  1884,  c.  229,  §  1,  23 
Stat.  144,  charged  with  the  duty  of  superintending  the  improvement  of  the 
Missouri  River,  was  abolished  by  Act  June  13,  1902,  c.  1079,  §  1,  32  Stat. 
367,  which  repealed  the  provisions  creating  the  Commission  and  prescribing 
its  powers,  etc.,  and  required  it  to  submit  a  report  of  its  proceedings  and 
to  transfer  to  and  place  under  control  of  the  Secretary  of  War  all  vessels,  etc, 
and  other  property  pertaining  to  the  improvement  of  the  Missouri  River,  and 
directed  him  to  control  all  property  previously  under  the  control  of  the  Com- 
mission and  all  works  previously  under  its  supervision. 


Sec. 

9993.  Mississippi      River      Commission 

created. 

9994.  Appointment  of  commission ;    com* 

pensation ;    tenure. 

9995.  Compensation  of  member  appoint- 

ed   from    Coast    and    Geodetic 
Survey. 

9996.  Traveling    expenses     of    civilian 

members  and  Assistant-Engineer 
of  Board  of  Engineers. 

9997.  Duties  of  commission;    detail  of 

assistants,      etc. ;       additional 
force. 

9998.  Plans;    report. 

9999.  Plans  for  immediate  works. 

10000.  Secretary  of  commission. 


Sec. 

10001.  Disposition  of  appropriation  for 

commission. 

10002.  Funds  appropriated  for  improv- 

ing Mississippi  River  between 
Head  of  Passes  and  mouth  of 
Ohio  River  allotted  to  levees; 
expenditure. 
10002a.  Allotments    for    improvements 
on     Mississippi     River     and 
Ohio  River. 
10002b.  Improvement    of    Ohio    River 
not     under    jurisdiction     of 
commission. 
10002c.  Jurisdiction  of  commission  ex- 
tended. 

10003.  Offices  and  meetings  of  commis- 

sion. 


§  9993.  (Act  June  28,  1879,  c.  43,  §  1.)    Mississippi  River  Commis- 
sion created. 
A  commission  is  hereby  created  to  be  called  "The  Mississippi  Riv- 
er Commission",  to  consist  of  seven  members.    (21  Stat.  37.) 

This  was  the  first  section  of  an  act  entitled  "An  act  to  provide  for  the  ap- 
pointment of  a  'Mississippi  River  Commission'  for  the  improvement  of  said 
river  from  the  Head  of  the  Passes  near  its  mouth  to  its  head-waters." 

The  remaining  sections  of  said  act  as  originally  enacted,  sections  2-7  there- 
of, are  set  forth  post,  §§  9994,  9997-10001. 

Another  section,  added  to  the  act,  as  section  8  thereof,  by  amendment  by 
Act  Feb.  18,  1901,  c.  377,  is  set  forth  post,  §  10003. 

Notes  of  Decisions 
Construction   of  statute.— Nothing  in      the    entire    work    of    protection    from 


the  congressional  legislation  creating 
the  commission,  with  power  to  improve 
the  navigation  of  the  river  and  to  build 
levees  for  that  purpose,  justifies  the 
conclusion  that,  irrespective  of  naviga- 
tion, Congress  assumed  the  control  of 


overflow  by  levees,  to  the  displacement 
of  the  state  or  local  authorities.  Jack- 
son v.  U.  S.  (1913)  33  Sup.  Ot  1011, 
230  TJ.  S.  1,  57  L.  Ed.  1363. 

Cited     without    definite    application, 
Overton  y.  U.  S.  (1909)  45  Ct  CI.  17. 


§  9994.  (Act  June  28,  1879,  c.  43,  §  2.)     Appointment  of  commis- 
sion;  compensation;  tenure. 
The  President  of  the  United  States  shall,  by  and  with  the  advice 
and  consent  of  the  Senate,  appoint  seven  commissioners,  three  of 
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whom  shall  be  selected  from  the  Engineer  Corps  of  the  Army,  one 
from  the  Coast  and  Geodetic  Survey,  and  three  from  civil  life,  two 
of  whom  shall  be  civil  engineers.  And  any  vacancy  which  may 
occur  in  the  commission  shall  in  like  manner  be  filled  by  the  Presi- 
dent of  the  United  States;  and  he  shall  designate  one  of  the  com- 
missioners appointed  from  the  Engineer  Corps  of  the  Army  to  be 
president  of  the  commission.  The  commissioners  appointed  from 
the  Engineer  Corps  of  the  Army  and  the  Coast  and  Geodetic  Sur- 
vey shall  receive  no  other  pay  or  compensation  than  is  now  allowed 
them  by  law,  and  the  other  three  commissioners  shall  receive  as  pay 
and  compensation  for  their  services  each  the  sum  of  three  thousand 
dollars  per  annum;  and  the  commissioners  appointed  under  this  act 
shall  remain  in  office  subject  to  removal  by  the  President  of  the 
United  States.     (21  Stat.  37.) 

See  notes  to  preceding  section. 

The  provision  of  this  section  relating  to  the  compensation  of  the  commis- 
sioners appointed  from  the  Coast  and  Geodetic  Survey  was  modified  by  a  pro- 
vision of  Act  June  25,  1910,  c.  382,  §  1,  post,  §  9995. 

Provisions  relating  to  traveling  expenses  of  the  civilian  members  of  the  Com- 
mission, etc,  were  made  by  Act  July  25, 1912,  c.  253,  §  1,  post,  §  9996. 

Notes  of  Decisions 

Engineer  Corps  of  the  Army  are  en- 
titled to  mileage,  at  the  rate  of  8  cents 
per  mile,  for  all  travel  required  of  them 
by  that  commission  pertinent  to  the 
objects  for  which  it  was  constituted. 
Travel  so  required  is  travel  under  or- 
ders, within  Act  July  24,  1876,  c.  226, 
§  2  (superseded  by  ante,  §  2126). 

And    see    |    10001,    post   and   notes 
thereunder. 


Compensation.— Where  a  statute  pro- 
vides that  officers  shall  discharge  addi- 
tional duties  and  they  "shall  receive 
no  other  pay  or  compensation  than  is 
now  allowed  them  by  law,"  the  pay  at 
the  time  of  the  appointment  fixes  the 
amount  to  be  paid  in  the  new  position. 
Whiting  v.  U.  S.  (1900)  35  Ct  CL  291. 
And  see  (1880)  16  Op.  Atty.  Gen.  559, 
holding  that  the  members  of  the  Com- 
mission who   are   appointed   from   the 


§  9995.  (Act  June  25,  1910,  c.  382,  §  1.)  Compensation  of  member 
appointed  from  Coast  and  Geodetic  Survey. 
From  and  after  the  date  of  the  approval  of  this  Act  the  member 
of  said  commission  appointed  from  the  Coast  and  Geodetic  Survey 
shall  receive  the  same  annual  compensation  as  other  civilian  mem- 
bers of  said  commission,  and  the  excess  of  said  compensation  over 
and  above  the  compensation  he  receives  from  the  Coast  and  Geo- 
detic Survey  shall  be  paid  from  the  funds  of  said  commission.  (36 
Stat.  658.) 

This  was  a  proviso  annexed  to  an  appropriation  for  improving  the  Missis- 
sippi River,  etc.,  in  the  river  and  harbor  appropriation  act  of  1910,  cited 
above.  # 

§  9996.  f  Act  July  25,  1912,  c.  253,  §  1.)     Traveling  expenses  of 
civilian  members   and*  Assistant-Engineer  of   Board   of  En- 
gineers. 
The  traveling  expenses  of  the  civilian  members  of  the  Mississippi 
River  Commission,  and  of  the  Assistant  Engineer  of  the  Board  of 
Engineers  for  Rivers  and  Harbors,  when  on  duty,  shall  be  com- 
puted and  paid  in  the  same  way  as  the  traveling  expenses  of  the 
Army  members  of  said  commission  and  of  said  board.     (37  Stat. 
218.) 

This  was  a  provision  accompanying  an  appropriation  for  the  Mississippi 
River  Commission  in  the  river  and  harbor  appropriation  act  of  1912,  cited 
above. 

§  9997.  (Act  June  28,  1879,  c.  43,  §  3.)  Duties  of  commission;  de- 
tail of  assistants,  etc. ;  additional  force. 
It  shall  be  the  duty  of  said  commission  to  direct  and  complete 
such  surveys  of  said  river,  between  the  Head  of  the  Passes  near 
its  mouth  to  its  headwaters  as  may  now  be  in  progress,  and  to 
make  such  additional  surveys,  examinations,  and  investigations,  topo- 
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graphical,  hydrographical,  and  hydrometrical,  of  said  river  and  its 
tributaries,  as  may  be  deemed  necessary  by  said  commission  to 
carry  out  the  objects  of  this  act.  And  to  enable  said  commission 
to  complete  such  surveys,  examinations,  and  investigations,  the  Sec- 
retary of  War  shall,  when  requested  by  said  commission,  detail  from 
the  Engineer  Corps  of  the  Army  such  officers  and  men  as  may  be 
necessary,  and  shall  place  in  the  charge  and  for  the  use  of  said  com- 
mission such  vessel  or  vessels  and  such  machinery  and  instruments 
as  may  be  under  his  control  and  may  be  deemed  necessary.  And 
the  [Secretary  of  the  Treasury]  shall,  when  requested  by  said  com- 
mission in  like  manner  detail  from  the  Coast  and  Geodetic  Survey 
such  officers  and  men  as  may  be  necessary,  and  shall  place  in  the 
charge  and  for  the  use  of  said  commission  such  vessel  or  vessels 
and  such  machinery  and  instruments  as  may  be  under  his  control 
and  may  be  deemed  necessary.  And  the  said  commission  may,  with 
the  approval  of  the  Secretary  of  War,  employ  such  additional  force 
and  assistants,  and  provide,  by  purchase  or  otherwise,  such  vessels 
or  boats  and  such  instruments  and  means  as  may  be  deemed  neces- 
sary.    (21  Stat.  38.) 

See  notes  to  section  1  of  this  act,  ante,  |  9093. 

The  words  ''Secretary  of  the  Treasury/'  inclosed  in  brackets  in  this  sec- 
tion, were  superseded  by  the  transfer  from  the  Department  of  the  Treasury  to 
the  Department  of  Commerce  of  the  Coast  and  Geodetic  Survey,  and  the  trans- 
fer to  the  head  of  the  Department  of  Commerce  of  the  powers  and  duties  per- 
taining to  the  Survey,  by  Act  Feb.  14,  1903,  c  552,  ||  4,  10,  ante,  §&  857,  859. 

§  9998.  (Act  June  28,  1879,  c.  43,  §  4.)    Plans ;  report. 

It  shall  be  the  duty  of  said  commission  to  take  into  consideration 
and  mature  such  plan  or  plans  and  estimates  as  will  correct,  per- 
manently locate,  and  deepen  the  channel  and  protect  the  banks  of 
the  Mississippi  River;  improve  and  give  safety  and  ease  to  the 
navigation  thereof;  prevent  destructive  floods;  promote  and  facili- 
tate commerce,  trade,  and  the  postal  service;  and  when  so  pre- 
pared and  matured,  to  submit  to  the  Secretary  of  War  a  full  and 
detailed  report  of  their  proceedings  and  actions,  and  of  such  plans, 
with  estimates  of  the  cost  thereof,  for  the  purposes  aforesaid,  to  be 
by  him  transmitted  to  Congress:  Provided,  That  the  commission 
shall  report  in  full  upon  the  practicability,  feasibility,  and  probable 
cost  of  the  various  plans  known  as  the  jetty  system,  the  levee  system, 
and  the  outlet  system,  as  well  as  upon  such  others  as  they  deem 
necessary.     (21  Stat.  38.) 

The  Secretary  of  War  was  directed  to  cause  the  report  of  the  Mississippi 
River  Commissions  to  be  printed  by  Act  Aug.  11,  1888,  c  860,  f  8,  ante,  § 
.  9873, 

The  rivers  and  harbors  appropriation  act  of  July  27,  1916,  c.  260,  §  1,  39 
Stat.,  made  an  appropriation  for  continuing  improvement  of  the  Mississippi 
River  with  a  view  of  securing  a  permanent  channel  depth  of  nine  feet,  to  be 
expended  under  the  direction  of  the  Secretary  of  War  in  accordance  with  the 
plans  of  the  Commission,  as  approved  by  the  Chief  of  Engineers,  for  the  gen- 
eral improvement  of  the  river,  for  the  building  of  levees,  and  for  surveys,  in- 
i  eluding  the  survey  from  Head  of  Passes  to  the  headwaters  of  the  river,  to 


!  promote  the  interests  of  commerce. 

i 


The  rivers  and  harbors  appropriation  act  of  July  27,  1916,  c.  260,  39  Stat. 
402,  also  provided  for  a  survey  and  report  by  the  Commission  of  the  Atcha- 
falaya  River  in  accordance  with  the  general  plan  of  the  commission  for  the  im- 
provement of  the  Mississippi  River. 

§  9999.  (Act  June  28,  1879,  c.  43,  §  5.)  Plans  for  immediate  works. 
The  said  commission  may,  prior  to  the  completion  of  all  the  sur- 
veys and  examinations  contemplated  by  this  act,  prepare,  and  sub- 
mit to  the  Secretary  of  War  plans,  specifications,  and  estimates 
of  costs  for  such  immediate  works  as,  in  the  judgment  of  said  com- 
mission, may  constitute  a  part  of  the  general  system  of  works  herein 
contemplated,  to  be  by  him  transmitted  to  Congress.  (21  Stat. 
38.) 
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§  10000.  (Act  June  28,  1879,  c.  43,  §  6.)    Secretary  of  commission. 
The  Secretary  of  War  may  detail  from  the  Engineer  Corps  of 
the  Army  of  the  United  States  an  officer  to  act  as  secretary  of  said 
commission.    (21  Stat.  38.) 

§  10001.  (Act  June  28,  1879,  c.  43,  §  7.)  Disposition  of  appropria- 
tion for  commission. 
The  Secretary  of  War  is  hereby  authorized  to  expend  the  sum  of 
one  hundred  and  seventy-five  thousand  dollars,  or  so  much  thereof 
as  may  be  necessary,  for  the  payment  of  the  salaries  herein  pro- 
vided for,  and  of  the  necessary  expenses  incurred  in  the  comple- 
tion of  such  surveys  as  may  now  be  in  progress,  and  of  such 
additional  surveys,  examinations,  and  investigations  as  may  be  deem- 
ed necessary,  reporting  the  plans  and  estimates,  and  the  plans,  speci- 
fications, and  estimates  contemplated  by  this  act,  as  herein  provided 
for;  and  said  sum  is  hereby  appropriated  for  said  purposes  out  of 
any  money  in  the  Treasury  not  otherwise  appropriated.  (21  Stat. 
38.) 

Appropriations  for  the  Commission  are  made  in  the  several  rivers  and  har- 
bors appropriation  acts.  The  provision  for  the  fiscal  year  1917  "including  sal- 
aries, clerical,  office,  traveling,  and  miscellaneous  expenses"  of  the  Commis- 
sion, was  by  Act  July  27,  1916,  c.  260,  §  1,  39  Stat.  401. 


Notes  of  Decisions 
Mileage  as  necessary  expense.— Mile-      in    this    section 
age  to   members    appointed    from    the 
Engineer   Corps   of    the   Army    should 
be  paid  oat  of  the  appropriation  made 


M. 


in  this  section  for  "necessary  ex- 
penses." (1880)  16  Op.  Atty.  Gen. 
559.    And  see  §  9994,  ante. 


§  10002.  (Act  July  27,  1916,  c.  260,  §  1.)  Funds  appropriated  for 
improving  Mississippi  River  between  Head  of  Passes  and 
mouth  of  Ohio  River  allotted  to  levees;    expenditure. 

Any  funds  which  are  herein,  or  may  hereafter  be,  appropriated  by 
Congress  for  improving  the  Mississippi  River  between  Head  of 
Passes  and  the  mouth  of  the  Ohio  River,  and  which  may  be  allot- 
ted to  levees,  may  be  expended,  under  the  direction  of  the  Secre- 
tary of  War,  in  accordance  with  the  plans,  specifications,  and  rec- 
ommendations of  the  Mississippi  River  Commission,  as  approved 
by  the  Chief  of  Engineers,  for  levees  upon  any  part  of  said  river 
between  Head  of  Passes  and  Rock  Island,  Illinois,  in  such  manner 
as,  in  their  opinion,  shall  best  improve  navigation  and  promote  the 
interest  of  commerce  at  all  stages  of  the  river.    (39  Stat.  402.) 

This  was  a  provision  of  section  1  of  the  rivers  and  harbors  appropriation  act 
of  1916,  cited  above. 

This  provision  superseded  Act  June  4,  1906,  c,  2572,  34  Stat  208,  which 
contained  provisions  more  or  less  similar. 

Notes  of  Decision* 


Location  of  loveea^-This  section 
vests  a  large  discretion  in  the  officers 
as  to  the  location  of  the  levees,  and 
in  the  exercise  of  such  discretion 
they  may  lawfully  locate  a  levee  at 
a  distance  from  the  bank  of  the  river. 
Houck  v.  TL  S.  (1912)  201  Fed.  862, 
120  C.  C.  A.  200;  Gape  Girardeau  & 
T.  B.  T.  R.  Co.  v.  Jordan  (1912)  201 
Fed.  868,  120  C.  O.  A.  206. 

Liability  of  United  States  for  erec- 
tion of  ievees.— Acts  not  constituting  a 
taking.  Bedford  v.  U.  S.  (1904)  24 
Sup.  Ct.  238,  192  U.  S.  217,  48  L.  Ed. 
414;  Jackson  v.  TJ.  S.  (1913)  33  Sup. 
Ct  1011,  230  TL  S.  1,  57  L.  Ed.  1363. 
Damage  to  lands  and  crops  from  in- 
crease in  volume  of  water  from  pre- 
vention of  outflow  by  work  done  by  the 


federal  government  in  the  tributaries 
of  the  Mississippi  to  improve  naviga- 
tion held  too  remote.  Jackson  v.  U.  S. 
(1913)  33  Sup.  Ct.  1011,  230  U.  S.  1, 
57  L.  Ed.  1363.  And  see  (1893)  20 
Op.  Atty.  Gen.  625,  holding  that  the 
United  States  will  not  render  itself 
liable  in  damages  to  persons  owning 
property  along  the  Mississippi  river  on 
whose  land  it  proposes  to  build  levees, 
for  the  reason  that  the  State  of  Louisi- 
ana is  the  owner  of  a  servitude  or  in- 
terest in  the  lands  of  all  riparian  own- 
ers along  that  river  for  the  purpose  of 
building  levees  to  restrain  its  waters 
within  definite  limits  during  flood  times, 
and  has  surrendered  to  the  United 
States  for  that  purpose  its  servitude 
in  the  lands  in  question. 
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§  10002a.  (Act  July  27,  1916,  c.  260,  §  1.)     Allotments  for  improve- 
ments on  Mississippi  River  and  Ohio  River. 

Mississippi  River  from  Head  of  Passes  to  the  mouth  of  the  Ohio 
River:  *  *  The  watercourses  connected  with  said  river  and 
the  harbors  upon  it,  now  under  the  control  of  the  Mississippi  River 
Commission  and  under  improvement,  together  with  the  harbor  at 
Vicksburg,  Mississippi,  and  the  Ohio  River  from  its  mouth  to 
the  mouth  of  the  Cache  River,  which  are  hereby  transferred  to 
and  placed  under  the  control  and  jurisdiction  of  such  commission, 
may,  in  the  discretion  of  said  commission,  upon  approval  by  the 
Chief  of  Engineers,  receive  allotments  for  improvements  now  un- 
der way  or  hereafter  to  be  undertaken,  to  be  paid  for  from  the 
amount  herein  appropriated.    (39  Stat.  402.) 

This  wag  a  further  provision  of  section  1  of  the  rivers  and  harbors  appro- 
priation act  of  1916,  cited  above. 

§  10002b.  (Act  July  27,  1916,  c.  260,  §  1.)  Improvement  of  Ohio 
River  not  under  jurisdiction  of  commission. 
Mississippi  River  from  Head  of  Passes  to  the  mouth  of  the  Ohio 
River:  *  *  That  no  part  of  the  improvement  of  the  Ohio 
River,  with  a  view  to  the  construction  of  locks  and  dams,  shall  be 
considered  as  transferred  to  or  placed  under  the  control  and  ju- 
risdiction of  the  Mississippi  River  Commission.    (39  Stat.  402.) 

This  was  a  further  provision  of  section  1  of  the  rivers  and  harbors  appro- 
priation act  of  1910,  cited  above. 

§  10002c.  (Act  July  27,  1916,  c.  260,  §  1.)  Jurisdiction  of  commis- 
sion extended. 
The  jurisdiction  of  the  Mississippi  River  Commission  is  hereby 
extended  so  as  to  include  that  part  of  the  Arkansas  River  between 
its  mouth  and  the  intersection  thereof  with  the  division  line  be- 
tween Lincoln  and  Jefferson  Counties,  and  any  funds  which  are 
herein  or  may  be  hereafter  appropriated  by  Congress  for  improv- 
ing the  Mississippi  River  between  Head  of  Passes  and  the  mouth 
of  the  Ohio  River,  and  which  may  be  allotted  to  levees  and  bank 
revetment,  may  be  expended  within  the  limits  of  said  extended 
jurisdiction  under  the  direction  of  the  Secretary  of  War,  in  accord- 
ance with  the  plans,  specifications,  and  recommendations  of  the 
Mississippi  River  Commission,  as  approved  by  the  Chief  of  En- 
gineers, and  upon  like  terms  and  conditions  for  levees  and  bank 
revetment  upon  any  part  of  the  Mississippi  River  now  under  the 
jurisdiction  of  said  commission,  and  in  such  manner  as  will  best 
promote  and  accomplish  the  purposes  for  which  commission  was 
created,  in  so  far  as  the  territory  hereby  added  to  its  said  juris- 
diction may  be  involved.    (39  Stat.  402.) 

This  was  a  further  provision  of  section  1  of  the  rivers  and  harbors  appro- 
priation act  of  1916,  cited  above. 

§  10003.  (Act  June  28,  1879,  c.  43,  §  8,  as  amended,  Act  Feb.  18, 
1901,  c.  377.)  Offices  and  meetings  of  commission. 
The  headquarters  and  general  offices  of  said  commission  shall  be 
located  at  some  city  or  town  on  the  Mississippi  River,  to  be  desig- 
nated by  the  Secretary  of  War,  and  the  meetings  of  the  commis- 
sion except  such  as  are  held  on  Government  boats  during  the  time 
of  the  semiannual  inspection  trips  of  the  commission  shall  be  held 
at  said  headquarters  and  general  offices,  the  times  of  said  meet- 
ings to  be  fixed  by  the  president  of  the  commission,  who  shall  cause 
due  notice  of  such  meetings  to  be  given  members  of  the  commis- 
sion and  the  public.     (31  Stat.  793.) 

This  section  was  added  to  Act  June  28,  1870,  c.  43,  which  created  the  Com- 
mission, as  section  8  thereof,  by  amendment  by  Act  Feb.  18,  1901,  c  877, 
cited  above. 
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CHAPTER  H 
The  California  Debris  Commission 

This  chapter  includes  provisions  relating  to  the  California  Debris  Commis- 
sion, established  for  the  improvement  and  protection  of  the  navigability  of 
certain  rivers  in  California,  as  against  encroachment  and  damage  from  debris 
resulting  from  mining  operations,  and  other  causes,  principally  Act  March 
1,  1893,  c  183,  with  subsequent  provisions  amendatory  thereof  and  incidental 
thereto. 


10001 


10005. 
10006. 
100O7. 

1000a 

10009. 

10010. 

10011. 
10012. 


10013. 
10014. 


10015. 
10016. 

10017. 


California  Debris  Commission 
created ;  appointment ;  pow- 
ers. 

Organization;  .  compensation; 
rules  of  procedure. 

Mileage  to  officers  of  Commis- 
sion. 

Jurisdiction;  injurious  hydraul- 
ic mining  prohibited. 

Duty  of  commission  ;   plans. 

Surveys  of  sites  for  debris,  etc.; 
examination  of  hydraulic, 
etc.,  mines,  etc. 

Observations  of  conditions  of 
navigable  channels. 

Annual  report;    contentB. 

Definition  of  "hydraulic  mining" 
and  "mining  by  hydraulic  pro- 
cess." 

Petitions  by  hydraulic  miners. 

Surrender  to  United  States  of 
right  to  regulate  the  debris; 
use  of  other  processes,  etc., 
not  affected. 

Petitions  for  common  dumping 
grounds. 

Publication  of  notice  of  peti- 
tion ;  examination  pending 
publication ;    hearing. 

Order  by  commission  directing 
methods  of  mining;  taxes  on 
gross  proceeds ;  authorizing 
hydraulic  mining  without  re- 
straining or  impounding  works, 
etc 


Sec. 

10018.  Supervision  of  work  by  commis- 

sion. 

10019.  Conditions    precedent    for    com- 

mencing mining  operations. 

10020.  Allotment  of  expenses   for  con- 

structing common  dumping 
grounds. 

10021.  Limitation    of    quantity    of   de- 

bris washed  away. 

10022.  Modification   and    revocation   of 

orders. 

10023.  Violation  of  conditions;  penalty. 

10024.  Examinations     of     mines;      re- 

ports. 

10025.  Use  of  public  lands  and  mate- 

rials. 

10026.  Malicious   injury  to  works  and 

navigation ;    penalty. 

10027.  Tax   on  gross   proceeds   of   hy- 

draulic mines;  ascertainment 
and  payment;  "Debris  Fund" 
created. 

10028.  Co-operation   by  commission  with 

State  authorities. 

10029.  Appropriations     from     "Debris 

Fund/'  etc.,  for  construction 
of  dams,  etc. 

10030.  Acceptance    from   California   of 

dredger,  etc.,  authorized ;  lia- 
bility of  California  for  part 
payment  for  construction  of 
restraining  works,  etc. ;  con- 
tracts for  labor. 


§  10004.  (Act  March  1,  1893,  c.  183,  §  1.)    California  Debris  Com- 
mission created;  appointment;  powers. 

A  commission  is  hereby  created,  to  be  known  as  the  California 
Debris  Commission,  consisting  of  three  members.  The  President 
of  the  United  States  shall,  by  and  with  the  advice  and  consent  of 
the  Senate,  appoint  the  commission  from  officers  of  the  Corps  of 
Engineers,  United  States  Army.  Vacancies  occurring  therein 
shall  be  filled  in  like  manner.  It  shall  have  the  authority,  and  ex- 
ercise the  powers  hereinafter  set  forth,  under  the  supervision  of 
the  Chief  of  Engineers  and  direction  of  the  Secretary  of  War.  (27 
Stat.  507.) 

This  was  the  first  section  of  an  act  entitled  "An  act  to  create  the  California 
Debris  Commission  and  regulate  hydraulic  mining  in  the  State  of  California." 

The  remaining  sections  of  the  act,  sections  2-25  thereof,  are  set  forth  post,  If 
10005-10029. 

Notes  of  Decisions 


Protection  of  navigation.— It  is  the 
duty  of  the  United  States  to  take 
prompt  action    by   an   information   in 

10  U.S.Comp.16-760 


chancery  to  restrain  hydraulic  mining 
operations  in  California  which  are  cre- 
ating obstructions  to  the  navigation  of 
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rivers  in  the  state.  (1886)  18  Op.  Atty. 
Gen.  404. 

Constitutionality  of  act.— The  act  of 
March  1,  1893  (this  section  and  sec- 
tions 10005,  10007-10029,  post),  is 
within  the  constitutional  powers  of 
congress  to  regulate  commerce,  which 
includes  navigation.-  North  Bloomfield 
Gravel  Min.  Co.  v.  U.  S.  (1898)  88  Fed. 
664,  32  C.  C.  A.  84,  affirming  decree 
U.  S.  v.  North  Bloomfield  Gravel-Min. 
Co.  (C.  C.  1897)  81  Fed.  243. 

—  Intervention    by    government.— 

Where  the  superior  court  granted  a 
temporary  injunction  on  a  suit  by  a 
county  restraining  a  company  operat- 
ing under  a  license  from  the  commis- 
sion from  mining  by  the  hydraulic 
process,  and  there  was  no  question 
touching  the  validity  of  the  powers 
granted  to  the  commission,  the  govern- 
ment should  not  intervene  in  the  suit. 
(1899)  22  Op.  Atty.  Gen.  554. 

Construction  of  act  In  general.— Act 
March  1,  1893  (this  section  and  sec- 
tions 10005,  10007-10029,  post),  re- 
quiring owner 8  of  mining  ground  in  the 
territory  drained  by  the  Sacramento 
and  San  Joaquin  river  systems,  who 
desire  to  mine  the  same  by  the  hy- 
draulic process,  to  file  petitions,  and 
obtain    permits    from    the   commission 


thereby  created,  is  mandatory,  and  ap- 
plies to  all  owners  mining  by  that  pro- 
cess, though  they  may  have  erected 
impounding  works,  such  as  are  re- 
quired by  the  act,  before  its  passage. 
North  Bloomfield  Gravel-Min.  Co.  v. 
U.  S.  (1898)  88  Fed.  664,  32  C.  C.  A. 
84,  affirming  decree  U.  S.  v.  North 
Bloomfield  Gravel-Min.  Co.  (C.  C. 
1897)  81  Fed.  243.  And  the  fact  that 
prior  to  the  passage  of  said  act  the 
United  States  had  filed  a  bill  to  re- 
strain a  certain  corporation  from  car- 
rying on  hydraulic  mining  so  as  to  in- 
terfere with  the  navigability  of  such 
rivers,  and  that  a  decree  had  been  en- 
tered adjudging  that  impounding  works 
erected  by  the  company  pending  the 
suit  were  sufficient  to  remove  all  inju- 
rious matter,  and  that  the  company 
could  not  thereafter  be  restrained  un- 
der the  then  existing  law,  is  no  defense 
to  a  suit  by  the  United  States  to  en- 
force compliance  with  the  act  of  1893. 
U.  S.  v.  North  Bloomfield  Gravel-Min. 
Co.  (C.  C.  1897)  81  Fed.  243. 

Civil  office.— The  members  of  the 
commission,  established  by  this  section 
do  not  hold  civil  office  within  section 
1993,  ante,  nor  does  section  1995,  ante, 
necessitate  their  withdrawal  from  the 
Engineer  Corps.  (1893)  20  Op.  Atty. 
Gen.  604. 


§  10005.  (Act  March  1,  1893,  c.  183,  §  2.)  Organization;  com- 
pensation; rules  of  procedure. 
Said  commission  shall  organize  within  thirty  days  after  its  ap- 
pointment by  the  selection  of  such  officers  as  may  be  required  in 
the  performance  of  its  duties,  the  same  to  be  selected  from  the 
members  thereof.  The  members  of  said  commission  shall  receive 
no  greater  compensation  than  is  now  allowed  by  law  to  each,  re- 
spectively, as  an  officer  of  said  Corps  of  Engineers.  It  shall  also 
adopt  rules  and  regulations,  not  inconsistent  with  law,  to  govern  its 
deliberations  and  prescribe  the  method  of  procedure  under  the  provi- 
sions of  this  act.    (27  Stat.  507.) 

§  10006.  (Act  June  6,  1900,  c.  791,  §  1.)  Mileage  to  officers  of 
Commission. 
So  much  of  the  Act  of  March  third,  eighteen  hundred  and  ninety- 
nine,  as  provides  that  the  members  of  the  California  Debris  Com- 
mission shall  receive  only  actual  expenses  in  lieu  of  mileage  while 
traveling  on  duty  is  hereby  repealed,  and  hereafter  the  officers  of 
the  commission  shall  receive  the  mileage  allowed  by  law.  (31  Stat. 
631.) 

This  was  a  provision  accompanying  an  appropriation  for  the  expenses  of 
the  Commission  in  the  sundry  civil  appropriation  act  for  the  fiscal  year  1901, 
cited  above. 

Act  March  3,  1899,  c.  424,  |  1,  30  Stat.  1109,  mentioned  in  this  section,  pro- 
vided that  the  officers  of  the  Commission  traveling  on  duty  might  be  paid 
their  actual  traveling  expenses,  in  lieu  of  mileage  allowed  by  law,  and  should 
thereafter  receive  no  mileage. 

§  10007.  (Act  March  1,  1893,  c.  183,  §  3.)  Jurisdiction;  injurious 
hydraulic  mining  prohibited. 
The  jurisdiction  of  said  commission,  in  so  far  as  the  same  affects 
mining  carried  on  by  the  hydraulic  process,  shall  extend  to  all  such 
mining  in  the  territory  drained  by  the  Sacramento  and  San  Joaquin 
river  systems  in  the  State  of  California.    Hydraulic  mining,  as  de- 
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fined  in  section  eight  hereof,  directly  or  indirectly  injuring  the 
navigability  of  said  river  systems,  carried  on  in  said  territory  other 
than  as  permitted  under  the  provisions  of  this  act  is  hereby  pro- 
hibited and  declared  unlawful.    (27  Stat.  507.) 

See  notes  to  section  1  of  this  act,  ante,  |  10004. 


Notes  of  Deoisioas 

commission.  —  The      21  Op.  Atty.  Gen.  62.    And  see  U.  S.  t. 

North    Bloomfield   Gravel   Mining    Co. 
(G.  O.  1892)  53  Fed.  625. 


Jsrisdiction     of 

North  Bloomfield  Gravel  Mining  Com- 
pany, of  California,  is  within  the 
jurisdiction  of  the  commission.    (1894) 

§  10008.  (Act  March  1,  1893,  c.  183,  §  4.)     Duty  of  commission; 
plans. 

It  shall  be  the  duty  of  said  commission  to  mature  and  adopt  such 
plan  or  plans,  from  examinations  and  surveys  already  made  and 
from  such  additional  examinations  and  surveys  as  it  may  deem 
necessary,  as  will  improve  the  navigability  of  all  the  rivers  com- 
prising said  systems,  deepen  their  channels,  and  protect  their  banks. 
Such  plan  or  plans  shall  be  matured  with  a  view  of  making  the  same 
effective  as  against  the  encroachment  of  and  damage  from  debris 
resulting  from  mining  operations,  natural  erosion,  or  other  causes, 
with  a  view  of  restoring,  as  near  as  practicable  and  the  necessities 
of  commerce  and  navigation  demand,  the  navigability  of  said  rivers 
to  the  condition  existing  in  eighteen  hundred  and  sixty,  and  per- 
mitting mining  by  the  hydraulic  process,  as  the  term  is  understood 
in  said  state,  to  be  carried  on,  provided  the  same  can  be  accom- 
plished, without  injury  to  the  navigability  of  said  rivers  or  the  lands 
adjacent  thereto.     (27  Stat.  507.) 

§  10009.  (Act  March  1,  1893,  c.  183,  §  5.)  Surveys  of  sites  for 
debris,  etc. ;  examination  of  hydraulic,  etc.,  mines,  etc. 
That  it  shall  further  examine,  survey,  and  determine  the  util- 
ity and  practicability,  for  the  purposes  hereinafter  indicated,  of 
storage  sites  in  the  tributaries  of  said  rivers  and  in  the  respective 
branches  of  said  tributaries,  or  in  the  plains,  basins,  sloughs,  and  tule 
and  swamp  lands  adjacent  to  or  along  the  course  of  said  rivers,  for 
the  storage  of  debris  or  water  or  as  settling  reservoirs,  with  the  object 
of  using  the  same  by  either  or  all  of  these  methods  to  aid  in  the  im- 
provement and  protection  of  said  navigable  rivers  by  preventing  de- 
posits therein  of  debris  resulting  from  mining  operations,  natural 
erosion,  or  other  causes,  or  for  affording  relief  thereto  in  flood  time 
and  providing  sufficient  water  to  maintain  scouring  force  therein  in 
the  summer  season;  and  in  connection  therewith  to  investigate  such 
hydraulic  and  other  mines  as  are  now  or  may  have  been  worked  by 
methods  intended  to  restrain  the  debris  and  material  moved  in  operat- 
ing such  mines  by  impounding  dams,  settling  reservoirs,  or  other- 
wise, and  in  general  to  make  such  study  of  and  researches  in  the 
hydraulic  mining  industry  as  science,  experience,  and  engineering 
skill  may  suggest  as  practicable  and  useful  in  devising  a  method  or 
methods  whereby  such  mining  may  be  carried  on  as  aforesaid. 
(27  Stat.  508.) 

.Notes  of  Decisions 

Authority  of  commission^— The  right 
of  the  commission  to  enter  on  lands 
where  hydraulic  mining  is  carried  on, 
or  is  supposed  to  be  unlawfully  con- 
ducted, seems  entirely  clear  under  this 
section.  This  section  and  post,  §§ 
10013,  10024,  10026,  give  the  commis- 
sion ample  means  to  ascertain  the 
method  of  conduct  of  the  mining  in- 


dustry to  protect  navigation  and  pun- 
ish violators  of  the  law.  (1894)  21 
Op.  Atty.  Gen.  62. 

Resort  to  equity.— Resort  may  be  had 
to  a  court  of  equity  to  compel  allow- 
ance of  inspection  of  premises  where 
hydraulic  mining  is  being,  or  is  sup- 
posed to  be,  unlawfully  conducted. 
(1894)  21  Op.  Atty.  Gen.  62. 
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§  10010.  (Act  March  1,  1893,  c.  183,  §  6.)    Observations  of  condi- 
tions of  navigable  channels. 

The  said  commission  shall  from  time  to  time  note  the  conditions 
of  the  navigable  channels  of  said  river  systems,  by  cross-section 
surveys  or  otherwise,  in  order  to  ascertain  the  effect  therein  of 
such  hydraulic  mining  operations  as  may  be  permitted  by  its  orders 
and  such  as  is  caused  by  erosion,  natural  or  otherwise.  (27  Stat. 
508.) 

§  10011.  (Act  March  1,  1893,  c.  183,  §  7.)  Annual  report;  con- 
tents. 
Said  commission  shall  submit  to  the  Chief  of  Engineers,  for  the 
information  of  the  Secretary  of  War,  on  or  before  the  fifteenth  day 
of  November  of  each  year,  a  report  of  its  labors  and  transactions, 
with  plans  for  the  construction,  completion,  and  preservation  of 
the  public  works  outlined  in  this  act,  together  with  estimates  of 
the  cost  thereof,  stating  what  amounts  can  be  profitably  expended 
thereon  each  year.  The  Secretary  of  War  shall  thereupon  submit 
same  to  Congress  on  or  before  the'  meeting  thereof.    (27  Stat.  508.) 

§  10012.  (Act  March  1,  1893,  c.  183,  §  8.)    Definition  of  "hydraulic 

mining"  and  "mining  by  hydraulic  process." 

For  the  purposes  of  this  act  "hydraulic  mining"  and  "mining  by 

the  hydraulic  process,"  are  hereby  declared  to  have  the  meaning 

and  application  given  to  said  terms  in  said  State.     (27  Stat.  508.) 

§  10013.  (Act  March  1,  1893,  c.  183,  §  9.)  Petitions  by  hydraulic 
miners. 
The  individual  proprietor  or  proprietors,  or  in  case  of  a  corpo- 
ration its  manager  or  agent  appointed  for  that  purpose,  owning 
mining  ground  in  the  territory  in  the  State  of  California  mentioned 
in  section  three  hereof,  which  it  is  desired  to  work  by  the  hydraulic 
process,  must  file  with  said  commission  a  verified  petition,  setting 
forth  such  facts  as  will  comply  with  law  and  the  rules  prescribed 
by  said  commission.     (27  Stat.  508.) 

Section  3  of  this  act,  mentioned  in  this  section,  is  set  forth  ante,  §  10007. 

Notes  of  Decisions 

Petitions.— See  notes  under  |  10004,  Authority  of  commission  and  resort 
ante.  to   equity.— See  notes  under  §   10009, 

ante. 

§  10014.  (Act  March  1,  1893,  c.  183,  §  10.)  Surrender  to  United 
States  of  right  to  regulate  the  d6bris ;  use  of  other  processes, 
etc.,  not  affected. 
Said  petition  shall  be  accompanied  by  an  instrument  duly  execut- 
ed and  acknowledged,  as  required  by  the  law  of  the  said  State, 
whereby  the  owner  or  owners  of  such  mine  or  mines  surrender  to 
the  United  States  the  right  and  privilege  to  regulate  by  law,  as 
provided  in  this  act,  or  any  law  that  may  hereafter  be  enacted,  or  by 
such  rules  and  regulations  as  may  be  prescribed  by  virtue  thereof, 
the  manner  and  method  in  which  the  debris  resulting  from  the  work- 
ing of  said  mine  or  mines  shall  be  restrained,  and  what  amount  shall 
be  produced  therefrom ;  it  being  understood  that  the  surrender  afore- 
said shall  not  be  construed  as  in  any  way  affecting  the  right  of  such 
owner  or  owners  to  operate  said  mine  or  mines  by  any  other  process 
or  method  now  in  use  in  said  State :  Provided,  That  they  shall  not 
interfere  with  the  navigability  of  the  aforesaid  rivers.  (27  Stat. 
509.) 

Notes  of  Decisions 

Constitutionality  of  statute.— The  re-  United  States  the  right  to  regulate  the 
quirement  that  all  owners  should  exe-  disposal  of  the  debris  does  not  render 
cute  an  instrument  surrendering  to  the      the  act  unconstitutional  as  taking prop- 
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erty   rights  without   compensation,    as  Min.  Go.  v.  U.  S.  (1898)  88  Fed.  664,  32 

such  instrument  in   fact  adds  nothing  G.  G.  A.  84,  affirming  decree  U.  S.  v. 

to  the  authority  already  possessed  by  North  Bloomfield  Gravcl-Min.  Go.   (C. 

Congress.      North    Bloomfield    Gravel  O.  1897)  81  Fed.  243. 

§  10015.  (Act  March  1,  1893,  c.  183,  §  11.)    Petitions  for  common 
dumping  grounds. 

The  owners  of  several  mining  claims  situated  so  as  to  require 
a  common  dumping  ground  or  dam  or  other  restraining  works 
for  the  debris  issuing  therefrom  in  one  or  more  sites  may  file  a  joint 
petition  setting  forth  such  facts  in  addition  to  the  requirements  of 
section  nine  hereof;  and  where  the  owner  of  a  hydraulic  mine  or 
owners  of  several  such  mines  have  and  use  common  dumping  sites 
for  impounding  debris  or  as  settling  reservoirs,  which  sites  are  lo- 
cated below  the  mine  of  an  applicant  not  entitled  to  use  same,  such 
fact  shall  also  be  stated  in  said  petition.  Thereupon  the  same  pro- 
ceedings shall  be  had  as  provided  for  herein.    (27  Stat.  509.) 

§  10016.  (Act  March  1,  1893,  c.  183,  §  12.)  Publication  of  notice  of 
petition ;  examination  pending  publication ;  hearing. 
A  notice  specifying  briefly  the  contents  of  said  petition  and  fix- 
ing a  time  previous  to  which  all  proofs  are  to  be  submitted  shall 
be  published  by  said  commission  in  some  newspaper  or  newspapers 
of  general  circulation  in  the  communities  interested  in  the  matter  set 
forth  therein.  If  published  in  a  daily  paper  such  publication  shall  con- 
tinue for  at  least  ten  days ;  if  in  a  weekly  paper  in  at  least  three  is- 
sues of  the  same.  Pending  publication  thereof  said  commission,  or  a 
committee  thereof,  shall  examine  the  mine  and  premises  described 
in  such  petition.  On  or  before  the  time  so  fixed  all  parties  interested, 
either  as  petitioners  or  contestants,  whether  miners  or  agriculturists, 
may  file  affidavits,  plans,  and  maps  in  support  of  their  respective 
claims.  Further  hearings,  upon  notice  to  all  parties  of  record,  may 
be  granted  by  the  commission  when  necessary.     (27  Stat.  509.) 

Notes  of  Decisions 

Injuries  subsequent  to  hearing.—  with  respect  to  subsequent  injuries. 
These  provisions  were  not  intended  to  Sutter  County  v.  Nicols  (Cal.  1008)  93 
conclude    the    owners    of   lands   below      P.  872. 

§  10017.  (Act  March  1,  1893,  c.  183,  §  13,  as  amended,  Act  Feb.  27, 
1907,  c.  2077.)  Order  by  commission  directing  methods  of 
mining;  taxes  on  gross  proceeds;  authorizing  hydraulic  mining 
without  restraining  or  impounding  works,  etc. 
In  case  a  majority  of  the  members  of  said  Commission,  within 
thirty  days  after  the  time  so  fixed,  concur  in  the  decision  in  favor 
of  the  petitioner  or  petitioners,  the  said  Commission  shall  there- 
upon make  an  order  directing  the  methods  and  specifying  in  detail 
the  manner  in  which  operations  shall  proceed  in  such  mine  or  mines ; 
what  restraining  or  impounding  works,  if  any,  if  facilities  therefor 
can  be  found,  shall  be  built  and  maintained ;  how  and  of  what  material ; 
where  to  be  located;  and  in  general  set  forth  such  further  require- 
ments and  safeguards  as  will  protect  the  public  interests  and  prevent 
injury  to  the  said  navigable  rivers  and  the  lands  adjacent  thereto, 
with  such  further  conditions  and  limitations  as  will  observe  all  the 
provisions  of  this  Act  in  relation  to  the  working  thereof  and  the  pay- 
ment of  taxes  on  the  gross  proceeds  of  the  same :  Provided,  That  all 
expense  incurred  in  complying  with  said  order  shall  be  borne  by  the 
owner  or  owners  of  such  mine  or  mines :  And  provided  further,  That 
where  it  shall  appear  to  said  Commission  that  hydraulic  mining  may 
be  carried  on  without  injury  to  the  navigation  of  said  navigable  rivers 
and  the  lands  adjacent  thereto,  an  order  may  be  made  authorizing  such 
mining  to  be  carried  on  without  requiring  the  construction  of  any 
restraining  or  impounding  works  or  any  settling  reservoirs :   And  pro- 
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vided  also,  That  where  such  an  order  is  made  a  license  to  mine,  no 
taxes  provided  for  herein  on  the  gross  proceeds  of  such  mining  oper- 
ations shall  be  collected.    (27  Stat.  509.    34  Stat.  1001.) 

This  section,  as  originally  enacted,  did  not  contain  the  two  last  provisos 
annexed  thereto,  as  set  forth  here.  It  was  amended  by  Act  Feb.  27,  1907,  c. 
2077,  last  cited  above,  by  making  slight  changes  in  the  original  provisions, 
principally  the  insertion,  after  the  words  "what  restraining  or  impounding 
works,"  of  the  words  "if  any,"  and  by  adding  at  the  end  of  the  section  as 
originally  enacted,  the  two  further  provisos  relating  to  authorizing  hydraulic 
mining  without  restraining  or  impounding  works,  etc,  making  the  entire  sec- 
tion read  as  set  forth  here. 

Notes  of  Decision* 

Procurement  of  permits.— See  notes  property  from  threatened  injury,  and 
under  f  10004,  ante.  to  redress  injury  thereto  from  the  op- 
Effect  of  compliance  with  order  of  e ration  of  hydraulic  mines,  though  car- 
commission.— This  act  was  not  intended  ried  on  in  compliance  with  the  plans  of 
to  exonerate  the  miner  from  liability  the  commmission.  Sutter  County  v. 
for  injuries  by  dSbris,  nor  to  limit  the  Nicols  (Cal.  1908)  93  P.  872. 
powers  of  the  state  courts  to  protect 

§  10018.  (Act  March  1,  1893,  c.  183,  §  14.)  Supervision  of  work 
by  commission. 
Such  petitioner  or  petitioners  must  within  a  reasonable  time 
present  plans  and  specifications  of  all  works  required  to  be  built 
in  pursuance  of  said  order  for  examination,  correction,  and  ap- 
proval by  said  commission;  and  thereupon  work  may  immediately 
commence  thereon  under  the  supervision  of  said  commission  or  rep- 
resentative thereof  attached  thereto  from  said  Corps  of  Engineers, 
who  shall  inspect  same  from  time  to  time.  Upon  completion  there- 
of, if  found  in  every  respect  to  meet  the  requirements  of  the  said  or- 
der and  said  approved  plans  and  specifications,  permission  shall 
thereupon  be  granted  to  the  owner  or  owners  of  such  mine  or  mines 
to  commence  mining  operations,  subject  to  the  conditions  of  said 
order  and  the  provisions  of  this  act.     (27  Stat.  509.) 

§  10019.  (Act  March  1,  1893,  c.  183,  §  15.)  Conditions  precedent 
for  commencing  mining  operations. 
No  permission  granted  to  a  mine  owner  or  owners  under  this 
act  shall  take  effect,  so  far  as  regards  the  working  of  a  mine,  until 
all  impounding  dams  or  other  restraining  works,  if  any  are  pre- 
scribed by  the  order  granting  such  permission,  have  been  com- 
pleted and  until  the  impounding  dams  or  other  restraining  works 
or  settling  reservoirs  provided  by  said  commission  have  reached  such 
a  stage  as,  in  the  opinion  of  said  commission,  it  is  safe  to  use  the 
same:  Provided,  however,  That  if  said  commission  shall  be  of  the 
opinion  that  the  restraining  and  other  works  already  constructed  at 
the  mine  or  mines  shall  be  sufficient  to  protect  the  navigable  rivers 
of  said  systems  and  the  work  of  said  commission,  then  the  owner  or 
owners  of  such  mine  or  mines  may  be  permitted  to  commence  opera- 
tions.    (27  Stat.  509.) 

§  10020.  (Act  March  1,  1893,  c.  183,  §  16.)  Allotment  of  expenses 
for  constructing  common  dumping  grounds. 
In  case  the  joint  petition  referred  to  in  section  eleven  hereof  is 
granted,  the  commission  shall  fix  the  respective  amounts  to  be  paid 
by  each  owner  of  such  mines  toward  providing  and  building  neces- 
sary impounding  dams  or  other  restraining  works.  In  the  event 
of  a  petition  being  filed  after  the  entry  of  such  order,  or  in  case  the 
impounding  dam  or  dams  or  other  restraining  works1  have  already 
been  constructed  and  accepted  by  said  commission,  the  commission 
shall  fix  such  amount  as  may  be  reasonable  for  the  privilege  of 
dumping  therein,  which  amount  shall  be  divided  between  the  original 
owners  of  such  impounding  dams  or  other  restraining  works  in  pro- 
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portion  to  the  amount  respectively  paid  by  each  party  owning  same. 
The  expense  of  maintaining  and  protecting  such  joint  dam  or  works 
shall  be  divided  among  mine-owners  using  the  same  in  such  propor- 
tion as  the  commission  shall  determine.  In  all  cases  where  it  is 
practicable,  restraining  and  impounding  works  are  to  be  provided, 
constructed,  and  maintained  by  mine-owners  near  or  below  the  mine 
or  mines  before  reaching  the  main  tributaries  of  said  navigable  wa- 
ters.   (27  Stat.  509.) 

Section  U  of  this  act,  mentioned  in  this  section,  is  set  forth  ante,  {  10015. 

§  10021.  (Act  March  1,  1893,  c.  183,  §  17.)  Limitation  of  quantity 
of  debris  washed  away. 
At  no  time  shall  any  more  debris  be  permitted  to  be  washed 
away  from  any  hydraulic  mine  or  mines  situated  on  the  tributaries 
of  said  rivers  and  the  respective  branches  of  each,  worked  under 
the  provisions  of  this  act,  than  can  be  impounded  within  the  re- 
straining works  erected.    (27  Stat.  509.) 

Notes  of  Decisions 

Obstruction  of  navigation^— See  People  v.  Gold  Run  Ditch  &  Mining 
Woodruff  v.  North  Bloomfield  Gravel  Co.  (1884)  60  Cal.  138,  4  Pac.  1152,  56 
Min.  Co.   (C.  C.   1884)    18  Fed.   753;       Am.  Rep.  80. 

§  10022.  (Act  March  1,  1893,  c.  183,  §  18.)  Modification  and  revo- 
cation of  orders. 
The  said  commission  may  at  any  time,  when  the  condition  of 
the  navigable  rivers  or  when  the  capacities  of  all  impounding  and 
settling  facilities  erected  by  mine-owners  or  such  as  may  be  pro- 
vided by  Government  authority  require  same,  modify  the  order 
granting  the  privilege  to  mine  by  the  hydraulic  mining  process  so 
as  to  reduce  amount  thereof  to  meet  the  capacities  of  the  facilities 
then  in  use,  or  if  actually  required  in  order  to  protect  the  navigable 
rivers  from  damage,  may  revoke  same  until  the  further  notice  of 
the  commission.     (27  Stat.  509.) 

§  10023.  (Act  March  1,  1893,  c.  183,  §  19.)    Violation  of  conditions; 
penalty. 

An  intentional  violation  on  the  part  of  a  mine  owner  or  owners, 
company,  or  corporation,  or  the  agents  or  employees  of  either,  of 
the  conditions  of  the  order  granted  pursuant  to  section  thirteen,  or 
such  modifications  thereof  as  may  have  been  made  by  said  commis- 
sion, shall  work  a  forfeiture  of  the  privileges  thereby  conferred, 
and  upon  notice  being  served  by  the  order  of  said  commission 
upon  such  owner  or  owners,  company,  or  corporation,  or  agent 
in  charge,  work  shall  immediately  cease.  Said  commission  shall 
take  necessary  steps  to  enforce  it?  orders  in  case  of  the  failure,  neg- 
lect, or  refusal  of  such  owner  or  owners,  company,  or  corporation, 
or  agents  thereof,  to  comply  therewith,  or  in  the  event  of  any  per- 
son *or  persons,  company,  or  corporation  working  by  said  process  in 
said  territory  contrary  to  law.     (27  Stat.  510.) 

Section  13  of  this  act,  mentioned  in  this  section,  is  set  forth  ante,  §  10017. 

Notes  of  Decisions 

Protection  of  navigability  of  streams.  The  provisions  of  the  above-named 

—The  Commission  is  authorized  under  act  may  be)  enforced  by  an  injunction, 

this  section  to  take  necessary  steps  to  to  be  obtained  from  one  of  the  judges 

prevent  injury  to  the   navigability   of  of  the  federal  courts  in  California  on  a                                       i 

the  Sacramento  river  by  the  operations  bill  in  equity,  brought  by  the  district                                       j 

of  a  certain  company  engaged  in  by-  attorney  in  the   name   of   the   United 

draulic  mining.     (1894)   21  Op.  Atty.  States.    Id. 
Gen.  10. 
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§  10024.  (Act  March  1,  1893,  c.  183,  §  20.)  Examinations  of  mines; 
reports. 

Said  commission,  or  a  committee  therefrom,  or  officer  of  said 
corps  assigned  to  duty  under  its  orders,  shall,  whenever  deemed 
necessary,  visit  said  territory  and  all  mines  operating  under  the 
provisions  of  this  act.  A  report  of  such  examination  shall  be 
placed  on  file.    (27  Stat.  510.) 

Notei  of  Derisions 

Authority  of  commission  and  resort 
to  equity.— See  notes  under  §  10009, 
ante. 

§  10025.  (Act  March  1,  1893,  c.  183,  §  21.)  Use  of  public  lands  and 
materials. 
The  said  commission  is  hereby  granted  the  right  to  use  any  of 
the  public  lands  of  the  United  States,  or  any  rock,  stone,  timber, 
trees,  brush,  or  material  thereon  or  therein,  for  any  of  the  pur- 
poses of  this  act;  and  the  Secretary  of  the  Interior  is  hereby  au- 
thorized and. requested,  after  notice  has  been  filed  with  the  Com- 
missioner of  the  General  Land  Office  by  said  commission,  setting 
forth  what  public  lands  are  required  by  it  under  the  authority  of  this 
section,  that  such  land  or  lands  shall  be  withdrawn  from  sale  and 
entry  under  the  laws  of  the  United  States.    (27  Stat.  511.) 

§  10026.  (Act  March  1,  1893,  c.  183,  §  22.)  Malicious  injury  to 
works  and  navigation;  penalty. 
Any  person  or  persons  who  willfully  or  maliciously  injure,  dam- 
age, or  destroy,  or  attempt  to  injure,  damage,  or  destroy,  any  dam 
or  other  work  erected  under  the  provisions  of  this  act  for  restrain- 
ing, impounding,  or  settling  purposes,  or  for  use  in  connection 
therewith,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  not  to  exceed  the  sum  of  five  thousand  dollars 
or  be  imprisoned  not  to  exceed  five  years,  or  by  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court.  And  any  person  or  per- 
sons, company  or  corporation,  their  agents  or  employees,  who  shall 
mine  by  the  hydraulic  process  directly  or  indirectly  injuring  the  nav- 
igable waters  of  the  United  States,  in  violation  of  the  provisions  of 
this  act  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  not  exceeding  five  thousand  dollars,  or 
by  imprisonment  not  exceeding  one  year,  or  by  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court:  Provided,  That  this 
section  shall  take  effect  on  the  first  day  of  May,  eighteen  hundred  and 
ninety-three.     (27  Stat.  511.) 

Notes  of  Decisions 

See  notes  under  §  10009,  ante, 

§  10027.  (Act  March  1,  1893,  c.  183,  §  23.)  Tax  on  gross  proceeds 
of  hydraulic  mines;  ascertainment  and  payment;  "Debris  Fund" 
created. 

Upon  the  construction  by  the  said  commission  of  dams  or  other 
works  for  the  detention  of  debris  from  hydraulic  mines  and  the 
issuing  of  the  order  provided  for  by  this  act  to  any  individual,  com- 
pany, or  corporation  to  work  any  mine  or  mines  by  hydraulic 
process,  the  individual,  company  or  corporation  operating  thereun- 
der working  any  mine  or  mines  by  hydraulic  process,  the  debris 
from  which  flows  into  or  is  in  whole  or  in  part  restrained  by  such 
dams  or  other  works  erected  by  said  commission,  shall  pay  a  tax;  of 
three  per  centum  on  the  gross  proceeds  of  his,  their,  or  its  mine  so 
worked ;  which  tax  of  three  per  centum  shall  be  ascertained  and  paid 
in  accordance  with  regulations  to  be  adopted  by  the  Secretary  of  the 
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Treasury,  and  the  Treasurer  of  the  United  States  is  hereby  authorized 
to  receive  the  same.  All  sums  of  money  paid  into  the  Treasury  un- 
der this  section  shall  be  set  apart  and  credited  to  a  fund  to  be  known 
as  the  "Debris  Fund,"  and  shall  be  expended  by  said  commission 
under  the  supervision  of  the  Chief  of  Engineers  and  direction  of  the 
Secretary  of  War,  in  addition  to  the  appropriations  made  by  law  in 
the  construction  and  maintenance  of  such  restraining  works  and  set- 
tling reservoirs  as  may  be  proper  and  necessary:  Provided,  That 
said  commission  is  hereby  authorized  to  receive  and  pay  into  the 
Treasury  from  the  owner  or  owners  of  mines  worked  by  the  hy- 
draulic process,  to  whom  permission  may  have  been  granted  so  to 
work  under  the  provisions  hereof,  such  money  advances  as  may  be 
offered  to  aid  in  the  construction  of  such  impounding  dams  or  other 
restraining  works,  or  settling  reservoirs,  or  sites  therefor,  as  may  be 
deemed  necessary  by  said  commission  to  protect  the  navigable  chan- 
nels of  said  river  systems,  on  condition  that  all  moneys  so  advanced 
shall  be  refunded  as  the  said  tax  is  paid  into  the  said  debris  fund: 
And  provided  further,  That  in  no  event  shall  the  Government  of  the 
United  States  be  held  liable  to  refund  same  except  as  directed  by  this 
section.    (27  Stat.  511.) 

§  10028.  (Act  March  1,  1893,  c.  183,  §  24.)     Co-operation  by  com- 
|  mission  with  State  authorities. 

That  for  the  purpose  of  securing  harmony  of  action  and  econ- 
omy in  expenditures  in  the  work  to  be  done  by  the  United  States 
and  the  State  of  California,  respectively,  the  former  in  its  plans  for 
the  improvement  and  protection  of  the  navigable  streams  and  to 
prevent  the  depositing  of  mining  debris  or  other  materials  within  the 
same,  and  the  latter  in  its  plans  authorized  by  law  for  the  reclamation, 
drainage,  and  protection  of  its  lands,  or  relating  to  the  working  of 
hydraulic  mines,  the  said  commission  is  empowered  to  consult  there- 
on with  a  commission  of  engineers  of  said  State,  if  authorized  by 
said  State  for  said  purpose,  the  result  of  such  conference  to  be  re- 
ported to  the  Chief  of  Engineers  of  the  United  States  Army,  and  if 
by  him  approved  shall  be  followed  by  said  commission.  (27  Stat. 
511.) 

§  10029.  (Act  March  1,  1893,  c.  183,  §  25.)  Appropriations  from 
.  "Debris  Fund,"  etc,  for  construction  of  dams,  etc. 
Said  commission,  in  order  that  such  material  as  is  now  or  may 
hereafter  be  lodged  in  the  tributaries  of  the  Sacramento  and  San 
Joaquin  River  systems  resulting  from  mining  operations,  natural 
erosion,  or  other  causes,  shall  be  prevented  from  injuring  the 
said  navigable  rivers  or  such  of  the  tributaries  of  either  as  may  be 
navigable  and  the  land  adjacent  thereto,  is  hereby  directed  and  em- 
powered, when  appropriations  are  made  therefor  by  law,  or  sufficient 
money  is  deposited  for  that  purpose  in  said  debris  fund,  to  build  at 
such  points  above  the  head  of  navigation  in  said  rivers  and  on  the 
main  tributaries  thereof,  or  branches  of  such  tributaries,  or  any  place 
adjacent  to  the  same,  which  in  the  judgment  of  said  commission,  will 
effect  said  object  (the  same  to  be  of  such  material  as  will  insure 
safety  and  permanency),  such  restraining  or  impounding  dams  and 
settling  reservoirs,  with  such  canals,  locks,  or  other  works  adapted 
and  required  to  complete  same.  The  recommendations  contained  in 
Executive  Document  Numbered  Two  hundred  and  sixty-seven,  Fifty- 
first  Congress,  second  session,  and  Executive  Document  Numbered 
Ninety-eight,  Forty-seventh  Congress,  First  session,  as  far  as  they 
refer  to  impounding  dams,  or  other  restraining  works,  are  hereby 
adopted,  and  the  same  are  directed  to  be  made  the  basis  of  opera- 
tions.   The  sum  of  fifteen  thousand  dollars  is  hereby  appropriated, 
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from  moneys  in  the  Treasury  not  otherwise  appropriated,  to  be  im- 
mediately available  to  defray  the  expenses  of  said  commission.  (27 
Stat.  511.) 

Executive  Document  No.  67,  mentioned  in  this  section,  contained  a  report 
of  Lieut.  Col.  G.  H.  Mendell,  Corps  of  Engineers,  U.  S.  A.,  dated  January  26, 
1882,  prepared  pursuant  to  a  provision  in  Act  June  14,  1880,  c.  211.  21  Stat 
196.  Executive  Document  No.  08,  also  mentioned  in  this  section,  contained  a 
report  by  a  board  of  engineers  created  by  Act  Oct  1.  1888,  c.  1057,  25  Stat 
408. 

Appropriations  "defraying  the  expenses  of  the  commission  in  carrying  on  the 
work  authorized  by"  this  act  were  made  by  the  sundry  civil  appropriation  act 
for  the  fiscal  year  1017.    Act  July  1,  1916,  c.  200,  39  Stat.  292. 

§  10030.  (Act  March  3,  1899,  c.  425,  §  1.)  Acceptance  from  Cali- 
fornia of  dredger,  etc.,  authorized;  liability  of  California  for 
part  payment  for  construction  of  restraining  works,  etc. ;  con- 
tracts for  labor. 

The  Secretary  of  War  is  hereby  authorized  to  accept  from  the 
State  of  California  the  use  of  any  dredger,  or  appliances  owned 
or  controlled  by  said  State,  conformably  to  any  offer  thereof  by  the 
said  State ;  and  the  Secretary  of  War  is  hereby  authorized  to  use  any 
such  dredger  or  appliances  in  any  river  or  harbor  improvement  that 
may  be  prosecuted  therein  by  the  United  States,  either  on  the  part 
of  the  United  States  alone  or  conjointly  with  said  State;  Provided, 
That  nothing  shall  be  paid  to  the  State  of  California  for  the  use  of 
said  dredger,  and  that  nothing  herein  contained  shall  create  any 
liability  against  the  United  States. 

The  provisions  of  an  Act  of  Congress,  entitled  "An  Act  mak- 
ing appropriations  for  sundry  civil  expenses  of  the  Government  for 
the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ninety- 
nine,  and  for  other  purposes,"  approved  July  first,  eighteen  hundred 
and  ninety-eight,  authorizing  the  Secretary  of  War,  in  expending 
certain  specified  appropriations  in  the  preparation  for  and  construc- 
tion of  certain  works  for  the  restraining  or  impounding  t>f  mining 
debris  in  the  State  of  California,  to  enter  into  a  contract  or  contracts 
wherein  the  contractor  or  contractors  shall  look  solely  to  that  State 
for  one-half  of  such  expense,  and  that  the  United  States  shall  in  no 
wise  be  liable  for  said  one-half,  are  hereby  extended  to  any  appropria- 
tions, when  made,  that  may  hereafter  be  made  for  said  purposes. 

The  Secretary  of  War,  in  carrying  out  the  provisions  of  any 
Act  of  Congress  providing  for  the  restraining  or  impounding  of  min- 
ing debris  in  California,  may,  in  his  discretion,  when  in  his  judgment 
the  aggregate  of  appropriations  already  made  by  said  State  and  Con- 
gress and  available  therefor  are  sufficient  to  complete  the  same,  un- 
dertake the  works  necessary  thereto  by  hired  labor  and  by  purchase 
of  supplies  and  materials  therefor,  and  may  accept  payments  on  ac- 
count thereof  as  the  work  progresses  under  and  according  to  the 
provisions  of  the  acts  of  the  legislature  of  said  State  for  such  pur- 
poses.    (30  Stat.  1148.)    ' 

These  were  provisions  of  section  1  of  the  river  and  harbor  appropriation  act  of 
1899,  cited  above. 

Act  July  1,  1898,  c.  546,  §  1,  30  Stat.  631,  mentioned  in  this  section,  au- 
thorized the  Secretary  of  War,  in  contracting  for  the  construction  of  certain 
proposed  works,  to  enter  into  an  agreement  that  the  contractor  should  look 
solely  to  California  for  half  of  the  expenses. 
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CHAPTER  I 
The  Panama  Canal  and  the  Canal  Zone 

This  chapter  includes  provisions  for  the  maintenance,  protection,  and  opera- 
tion of  the  Panama  Canal,  and  for  the  sanitation  and  government  of  the  Canal 
Zone  as  an  adjunct  to  the  canal,  principally  the  Panama  Canal  Act  of  Aug. 
24, 1912,  c.  390,  and  previous  and  subsequent  provisions,  of  a  permanent  nature 
and  remaining  in  force,  relating  to  the  canal,  the  Canal  Zone,  and  the  Panama 
Railroad. 


10044. 


Sec.  Sea 

10031.  Acquisition  of  Canal  Zone;   au- 

thority to  construct  and  main- 
tain and  operate  the  Panama 
Canal ;    authority  to  maintain 
and  operate  the  Panama  Rail-      10042. 
road. 

10032.  Leases   by    President   of    public 

lands  in  Canal  Zone  author- 
ized ;  conditions ;  preference 
to  occupants.  10043. 

10033.  Lands  to  be  leased  which  it  is 

not  contemplated  to  use  in  ca- 
nal construction  or  to  set  aside 
as  town  site;  leases  subject 
to  right,  if  necessary,  to  oc- 
cupy or  use  land. 

10034.  Reservation  in  teases  of  miner- 

al, oil,  and  gas  rights. 

10035.  Land  survey  of  Canal  Zone  au- 

thorised. 

10036.  Exercise  of  powers  of  President 

under  act  through  Canal  Com- 
mission or  otherwise. 

10037.  Canal  Zone;   territory  included; 

acquisition  of  additional  land 
authorized. 

10038.  Former    laws,   regulations,    etc.,      10945. 

continued. 

10039.  Acquisition  of  title  to  all  lands 

within  Zone  authorized. 

10040.  President   authorized    to  discon- 

tinue the  Isthmian  Canal 
Commission ;  completion  and 
operation  of  canal  by  governor 
and  others;  compensation  of 
army  or  navy  officers  appoint- 
ed to  positions  in  Zone;  gov- 
ernor; appointment;  term;  10046. 
salary;  other  officials;  ap-  10047. 
pointment ;  removal ;  compen- 
sation ;  opening  of  canal ;  re- 
port of  Commission  on  Fine 
Arts.  10048. 

10041.  President     authorized     to     pre- 

scribe  and   change  tolls;     no- 
tice of  change;   basis  of  tolls;      10040. 
maximum    and    minimum    net 
tonnage    tolls;    maximum   and 
minimum    tolls   not    based    on 
tonnage;    maximum  passenger      10050. 
toll;      operating     regulations; 
claims  for  damages  to  vessels;      10051. 
compensation   for   injuries    to 
employees. 
10041a.  Act    not   to   be    construed    as 

waiver,  etc.,  of  right  of  Unit-      10051a 
ed  States  to  discriminate  in 
favor  of  its  vessels   by  ex- 


emption from  tolls,  or  of  any 
right  of  sovereignty  over,  or 
ownership,    control,    etc.,    of 
canal. 
Erection  and  operation  of  radio- 
communication      installations ; 
maintenance  and   operation  of 
docks,  storehouses,   etc.;    use 
of  receipts;    reports. 
Powers  and  duties  of  governor ; 
civil  government  of  Zone  ad- 
junct  of  canal ;    President   to 
determine   towns  and   subdivi- 
sions   of    Zone;     magistrate's 
courts ;    jurisdiction  ;    appoint- 
ment of  magistrates  and  con- 
stables;     to     be    citizens     of 
United    States;     President    to 
establish  rules,  etc.,  of  courts; 
notaries   public. 

District  Court ;  divisions ; 
rules  of  practice ;  jurisdiction ; 
jurors;  district  attorney  and 
marshal ;  duties ;  appoint- 
ment, tenure,  and  compensa- 
tion of  judge,  attorney,  and 
marshal;    clerk;    acting  judge. 

Transfer  of  causes  and  records 
from  existing  courts;  tempo- 
rary continuance  of  supreme 
court ;  duties  of  existing  court 
officers  transferred  to  similar 
officers  of  new  courts ;  practice- 
and  procedure  of  existing 
courts  continued ;  appeals  to* 
circuit  court  of  appeals;  re- 
view by  United  States  Su- 
preme Court. 

(Superseded.) 

Laws  and  treaties  for  extradi- 
tion and  rendition  of  fugitive* 
from  justice  extended  to  Ca- 
nal Zone. 

Canal  and  Zone  to  be  under  ex- 
clusive control  of  army  during 
war. 

Designation  of  act;  right  to 
amend  or  repeal  its  provisions 
or  regulations  thereunder,  re- 
served. 

Payments  for  Toro  Point  Light 
prohibited. 

Division  of  record  authorized ; 
preservation  of  useful  or  his- 
torical papers ;  destruction  of 
useless  papers. 

.  President  authorized  to  make 
rules  and  regulations  for 
sanitation  for  Canal  Zone; 
penalty  for  violation. 
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Sec 

10051b.  President  authorized  to  make 
regulations  for  assessing  and 
collecting  taxes  in  Canal 
Zone;    limitation  of  amount. 

10051c.  President  authorized  to  make 
rules  and  regulations  for  the 
use  of  highways  in  Canal 
Zone;  license  of  motor  vehi- 
cles; reciprocal  regulations 
with  respect  to  Panama. 

10051d.  Breach  of  the  peace  or  disor- 
derly conduct  in  Canal  Zone. 

lOOole.  Penalty  for  violation  of  regula- 
tions established  by  Presi- 
dent. 

10051f.  Interest  on  deposit  money  or- 
ders issued  in  Canal  Zone  in 
lieu  of  postal  savings  certifi- 
cates. 

10051g.  Disposition  of  interest  received 
from  money  order  funds  de- 
posited in  banks. 

10051h.  Fees  of  customs  officer  for 
certifying  invoices,  etc 

10051i.  Laws  relating  to  seamen  of 
vessels  of  United  States  ap- 
plicable to  vessels  at  Canal 
Zone. 

10051J.  Regulations  by  President  as  to 
passage  of  persons  through 
Canal  Zone;  penalty  for  vio- 
lation of  rules;    penalty  for 


Sec 

injury  or  obstruction  of  Ca- 
nal;   murder. 

10051k.  Repeal. 

10052.  Payment  by   Panama  Railroad 

Company  of  annual  subsidy 
under  concession  granted  by 
Colombia,  not  to  be  required. 

10053.  Panama    Railroad   Company    to 

carry  no  insurance,  nor  make 
further  payment  on  notes  giv- 
en by  it  to  the  United  States. 

10054.  Panama  Railroad  Company  not 

to  be  required  to  give  bond  in 
contracts  for  services,  etc.,  to 
Army,    Navy,    etc.,    such    con- 
tracts  may   be    for   less   than 
one  year;    writing  not  requir- 
ed. 
10054a.  Consolidation    of   functions   in 
regard    to    funds    of    Canal 
Zone    government   and   Pan- 
ama Railroad  operations,  to 
funds  appropriated  for  Pan- 
ama Canal  authorized. 
10054b.  Accounting   by    collecting   offi- 
cers of  canal;   regulations. 
10054c.  Accounting   by   collecting   offi- 
cers of  canal;   regulations  to 
provide   for   examination   of 
accounts  and  vouchers,  etc, 
at  Canal  Zone;    expenses  of 
persons  designated  therefor. 


§  10031.  (Act  June  28,  1902,  c.  1302,  §  2.)  Acquisition  of  Canal 
Zone;  authority  to  construct  and  maintain  and  operate  the 
Panama  Canal ;  authority  to  maintain  and  operate  the  Panama 
Railroad. 

The  President  is  hereby  authorized  to  acquire  from  the  Re- 
public of  Colombia,  for  and  on  behalf  of  the  United  States,  upon 
such  terms  as  he  may  deem  reasonable,  perpetual  control  of  a  strip  of 
land,  the  territory  of  the  Republic  of  Colombia,  not  less  than  six 
miles  in  width,  extending  from  the  Caribbean  Sea  to  the  Pacific 
Ocean,  and  the  right  to  use  and  dispose  of  the  waters  thereon,  and  to 
excavate,  construct,  and  to  perpetually  maintain,  operate,  and  pro- 
tect thereon  a  canal,  of  such  depth  and  capacity  as  will  afford  con- 
venient passage  of  ships  of  the  greatest  tonnage  and  draft  now  in  use, 
from  the  Caribbean  Sea  to  the  Pacific  Ocean,  which  control  shall  in- 
clude the  right  to  perpetually  maintain  and  operate  the  Panama  Rail- 
road, if  the  ownership  thereof,  or  a  controlling  interest  therein,  shall 
have  been  acquired  by  the  United  States,  and  also  jurisdiction  over 
said  strip  and  the  ports  at  the  ends  thereof  to  make  such  police  and 
sanitary  rules  and  regulations  as  shall  be  necessary  to  preserve  order 
and  preserve  the  public  health  thereon,  and  to  establish  such  judicial 
tribunals  as  may  be  agreed  upon  thereon  as  may  be  necessary  to 
enforce  such  rules  and  regulations. 

The  President  may  acquire  such  additional  territory  and  rights 
from  Colombia  as  in  his  judgment  will  facilitate  the  general  pur- 
pose hereof.     (32  Stat.  481.) 

This  was  section  2  of  the  first  act  to  authorize  the  construction  of  an  inter- 
oceanic  canal,  entitled  "An  act  to  provide  for  the  construction  of  a  canal  con- 
necting the  waters  of  the  Atlantic  and  Pacific  Oceans." 

Sections  1  and  3-7  of  the  act,  authorizing  the  acquisition  of  the  rights,  fran- 
chises, etc.,  and  property  owned  by  the  New  Panama  Canal  Company  of  France, 
including  the  capital  stock  of  the  Panama  Railroad  Company,  making  ap- 
propriations and  other  provisions  for  payment  therefor  and  for  the  right  of 
way  to  be  acquired  under  this  section  and  for  the  construction  of  the  canal,  and 
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creating  the  Isthmian  Canal  Commission,  are  omitted,  as  temporary  merely  and 
executed. 

The  provisions  of  this  section,  also,  authorizing  the  acquisition  of  the  Canal 
Zone  and  the  construction  of  the  canal  thereon,  may  be  regarded  as  temporary 
and  executed,  but  the  provisions  authorizing  the  perpetual  maintenance  and 
operation  of  the  canal  and  the  Panama  Railroad  are  permanent  in  their  nature. 

Section  8  of  this  act,  which  authorized  the  issuance  and  sale  of  bonds  to  de- 
fray expenditures  authorized  by  the  act,  is  set  forth  ante,  §  6826,  with  subse- 
quent provisions  relating  to  said  bonds  and  additional  bonds  issued  for  the 
same  purpose,  ante,  |$  6827-6829. 

Leases  of  the  public  lands  of  the  Canal  Zone  were  authorized  by  Act  Feb. 
27,  1909,  c  224,  post,  §§  10032-10036. 

Provisions  for  the  temporary  government  of  the  Canal  Zone  of  Act  April  28, 
1904,  c  1758,  33  Stat  429,  were  superseded  by  the  subsequent  provisions  for 
the  operation  of  the  canal  and  the  government  of  the  zone  of  the  Panama  Ca- 
nal Act  of  Aug.  24,  1912,  c  390,  post,  §|  10032-10049. 

Subsequent  provisions  for  the  government  of  the  zone  were  made  by  Act  Aug. 
21. 1916,  c  371,  post,  U  10051a-10051k. 

Other  provisions  of  acts  subsequent  to  this  act,  supplemental  thereto,  or  oth- 
erwise relating  to  the  work  of  construction  of  the  canal  or  contracts  therefor, 
are  contained  in  Act  Dec.  21,  1905,  c.  3,  34  Stat.  5,  Res.  June  25,  1906,  No.  35, 
34  Stat  835,  Act  June  29, 1906,  c.  3597,  34  Stat  611,  and  the  provisions  of  the 
various  appropriation  acts  for  the  construction  of  the  canal,  are  also  omitted, 
as  temporary  merely. 

Subsequent  provisions  relating  to  the  operation  of  the  Panama  Railroad  were 
made  by  Act  June  25,  1910,  c.  384,  |  2,  and  Act  March  4,  1911,  c.  285,  §§  2,  6, 
post,  §§  10052-10054. 

The  requirement  of  Act  June  19,  1912,  c.  174,  §  1,  ante,  |  8921,  that  pub- 
He  contracts  shall  provide  for  an  eight  hour  work  day  for  laborers  or  mechanics, 
may  be  waived  until  January  1,  1915,  as  to  contracts  entered  into  in  connec- 
tion with  the  construction  of  the  Isthmian  Canal,  by  section  2  of  that  act, 
ante,  |  8922. 

Provisions  for  Panama  Canal  bonds  were  made  by  Act  June  28,  1902,  c. 
1302,  f  8,  Act  Dec.  21,  1905,  c.  3,  §  1,  Act  Aug.  5,  1909,  c  6,  {  39,  and  Act 
July  1,  1916,  c.  209;  |  1,  ante,  ||  6826-6828a. 

Notes  of  Decisions 


Power  of  congress  to  oonstruot  the 
Pas  an  a  Canals-Congress  has  power  to 
construct  the  Panama  Canal  in  the  ter- 
ritory acquired  by  the  treaty  of  No- 
vember 18,  1903,  33  Stat  2234,  with 
the  Republic  of  Panama.  Wilson  v. 
Shaw  (1907)  27  Sup.  Ct  233,  235,  204 
U.  S.  24,  51  L.  Ed.  351,  affirming  de- 
cree (1905)  25  App.  D.  C.  510. 

Power  of  President— See  (1903)  25 
Op.  Atty.  Gen.  54;  (1905)  25  Op. 
Atty.  Gen.  484,  550;  (1906)  25  Op. 
Atty.  Gen.  557.  And  see  (1909)  27 
Op.  Atty.  Gen.  167,  holding  that  the 
license  granted  by  the  President  on 
January  10,  1906,  to  an  oil  company 
to  construct,  operate,  and  maintain  a 
pipe  line  over  and  across  the  Isthmus 
of  Panama,  one  of  the  conditions  being 
that  the  company  should  furnish  the 
Isthmian  Canal  authorities  with  oil  for 
fuel  purposes  at  90  cents  per  barrel, 
which  license  was  revocable  at  the  will 
of  the  President,  may  be  abandoned  at 
any  time  by  the  oil  company  without 
the  consent  of  the  President  As  long 
as  the  company  enjoys  the  license  it 
must  furnish  the  oil  demanded,  not- 
withstanding the  optional  character  of 
the  contract  The  rights  of  the  parties 
under  the  contract  have  not  been  modi- 
fied by  the  fact  that  the  Canal  Com- 
mission has  expended  a  large  sum  of 
money  in  adapting  the  boiler  plants  to 
oil  fuel  on  the  faith  of  the  license  and 
the  price  of  oil  mentioned  in  the  con- 


tract The  company  has  the  right  to 
remove  its  pipe  line  upon  the  revoca- 
tion or  abandonment  of  the  license,  and 
it  cannot  be  prevented  from  so  doing 
by  the  Isthmian  Canal  authorities. 
(1909)  27  Op.  Atty.  Gen.  167. 

Title  to  and  sovereignty  of  the  Canal 

Zone.— Subsequent  ratification  by  Con- 
gress is  a  sufficient  answer  to  the  con- 
tention that  the  title  of  the  United 
States  to  the  Isthmian  or  Panama  Ca- 
nal Zone  was  not  acquired  as  provided 
in  Act  June  28,  1902,  c.  1302,  32  Stat 
481,  by  treaty  with  the  Republic  of 
Columbia.  Failure  to  define  the  exact 
boundary  of  the  zone  in  Treaty  Nov. 
18,  1903  (33  Stat.  2234),  with  the  Re- 
public of  Panama  does  not  affect  the 
title  of  the  United  States,  where  the 
description  is  sufficient  for  identifica- 
tion, and  the  boundaries  have  been 
practically  identified  by  the  concurrent 
action  of  the  two  nations  alone  inter- 
ested. The  title  of  the  United  States 
under  the  treaty  is  no  less  perfect  be- 
cause of  the  omission  from  that  treaty 
of  some  of  the  technical  terms  used  in 
ordinary  conveyances  of  real  estate. 
Wilson  v.  Shaw  (1907)  27  Sup.  Ct  233, 
235,  204  U.  S.  24,  51  L.  Ed.  351. 

The  words  "sovereign  rights"  "within 
the  Zone,"  in  the  treaty,  mean,  among 
other  things,  the  right  to  the  allegiance 
of  the  Zone's  people.  The  sovereignty 
of  the  Canal  Zone  is  not  an  open  or 
doubtful  question.    Citizens  of  Panama 
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who  were  residents  of  the  Canal  Zone 
at  the  time  of  the  treaty  between  the 
United  States  and  Panama,  and  who 
have  not  taken  any  affirmative  action 
to  retain  citizenship  in  that  Republic, 
owe  allegiance  to  the  United  States  and 
are  entitled  to  passports.  (1907)  26 
Op.  Atty.  Gen.  376.  And  see  (1902) 
24  Op.  Atty.  Gen.  144. 

Applicability  of  statutes  to  Canal 
Zone.— The  effect  of  the  order  of  the 
President  of  December  3,  1904,  is  to 
prevent  the  direct  shipment  of  mer- 
chandise into  the  Canal  Zone,  and  dis- 
tilled spirits  withdrawn  for  shipment  to 
Panama  or  Colon,  although  ultimately 
to  go  to  the  Canal  Zone,  are  withdrawn 
for  shipment  to  a  foreign  country  with- 
in the  letter  and  spirit  of  the  statutes. 
(1905)  25  Op.  Atty.  Gen.  324. 

The  Eight-Hour  law  (ante,  §  8913), 
does  not  apply  to  the  office  force  of  the 
Isthmian  Canal  Commission  stationed 
on  the  Isthmus  of  Panama,  or  to  any 
of  the  employees  of  the  government 
who  are  not  within  the  ordinary  mean- 
ing of  the  words  "laborers  and  me- 
chanics,"   but   applies   to   the   employ- 


ment of  laborers  and  mechanics  in  the 
construction  of  the  Panama  Canal. 
(1905)  25  Op.  Atty.  Gen.  441.  It  does 
not  apply  to  laborers  and  mechanics  in 
the  employment  of  the  Panama  Rail- 
road &  Steamship  Line;  such  persons 
being  employed  by  the  corporation,  and 
not  by  the  United  States.  (1905)  25 
Op.  Atty.  Gen.  465. 

The  Canal  Zone  is  not  one  of  the  pos- 
sessions of  the  United  States  within  the 
tariff  act  of  1909,  but  rather  a  place 
subject  to  the  use,  occupation,  and  con- 
trol of  the  United  States,  for  the  pur- 
pose of  constructing  and  maintaining  a, 
ship  canal  connecting  the  waters  of  the 
Atlantic  and  Pacific  Oceans.  And  the 
clause  of  the  tariff  act  of  August  5, 1909 
(36  Stat.  11),  which  provides  that  the 
rate  of  duty  prescribed  in  the  dutiable 
list  of  that  section  shall  be  levied,  col- 
lected, and  paid  upon  all  articles  im- 
ported from  any  foreign  country  into 
the  United  States  or  into  any  of  its 
possessions  (except  the  Philippine  Is- 
lands and  the  islands  of  Guam  and 
Tutuila),  does  not  apply  to  the  Canal 
Zone.  (1909)  27  Op.  Atty.  Gen.  594. 
And  see  notes  under  {  10044,  post. 


§  10032.  (Act  Feb.  27,  1909,  c.  224,  §  1.)  Leases  by  President  of 
public  lands  in  Canal  Zone  authorized ;  conditions ;  preference 
to  occupants. 
The  President  is  hereby  authorized  to  grant  leases  of  the  pub- 
lic lands  in  the  Canal  Zone,  Isthmus  of  Panama,  for  such  period, 
not  exceeding  twenty-five  years,  and  upon  such  terms  and  con- 
ditions as  he  may  deem  advisable.  No  lease,  however,  shall  be 
granted  for  a  tract  of  land  in  excess  of  fifty  hectares,  nor  to  any 
person  who  shall  not  have  first  established,  by  affidavit  and  by  such 
other  proof  as  may  be  required,  that  such  person  is  the  head  of  a 
family  or  over  the  age  of  twenty-one  years,  and  that  the  application 
for  a  lease  is  made  in  good  faith  for  the  purposes  of  actual  settle- 
ment and  cultivation,  and  not  for  the  benefit  of  any  other  person 
whatsoever,  and  that  such  person  will  faithfully  comply  with  all  the 
requirements  of  law  as  to  settlement,  residence,  and  cultivation.  In 
granting  such  leases  preference  shall  be  accorded  to  actual  occupants 
of  lands  in  good  faith.     (35  Stat.  658.) 

This  section  and  the  four  sections  next  following  were  an  act  entitled  "An 
act  relating  to  the  use,  control,  and  ownership  of  lands  in  the  Canal  Zone, 
Isthmus  of  Panama.*' 

§  10033.  (Act  Feb.  27,  1909,  c.  224,  §  2.)  Lands  to  be  leased  which 
it  is  not  contemplated  to  use  in  canal  construction  or  to  set 
aside  as  town  site;  leases  subject  to  right,  if  necessary,  to 
occupy  or  use  land. 

No  portion  of  the  lands  of  the  United  States  within  the  Canal 
Zone  shall  be  leased  hereunder  unless  it  shall  first  be  made  to 
appear,  by  a  statement  or  plat  filed  by  the  Isthmian  Canal  Commis- 
sion with  the  collector  of  revenues  for  the  Canal  Zone,  that  it  is  not 
contemplated  to  use  such  lands  in  the  work  of  canal  construction  or 
to  set  the  same  aside  as  a  town  site ;  and  all  leases  shall  be  made  sub- 
ject to  the  provision  that  if  at  any  time  it  shall  become  necessary,  not- 
withstanding, for  the  United  States  to  occupy  or  use  any  portion  of 
the  leased  lands,  it  shall  have  the  right  to  so  do  without  further  com- 
pensation to  the  lessee  than  for  the  reasonable  value  of  the  necessary 
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improvements  made  upon  said  tracts  by  the  lessee,  the  same  to  be 
determined  by  the  courts  of  the  Canal  Zone.     (35  Stat.  658.) 

The  President  was  authorized  to  declare  all  land  within  the  limits  of  the  Ca- 
nal Zone  to  be  necessary  for  the  construction,  operation,  maintenance,  sani- 
tation or  protection  of  the  canal,  and  to  extinguish  all  claims  thereto,  by  the 
Panama  Canal  Act  of  Aug.  24,  1912,  c  390,  |  3,  post,  |  10039. 

§  10034.  (Act  Feb.  27,  1909,  c.  224,  §  3.)     Reservation  in  leases  of 
mineral,  oil,  and  gas  rights. 
All  leases  of  lands  hereunder  shall  reserve  to  the  United  States 
all  mineral,  oil,  and  gas  rights  in  the  lands  leased.     (35  Stat.  658.) 

§  10035.  (Act  Feb.  27,  1909,  c.  224,  §  4.)     Land  survey  of  Canal 
Zone  authorized. 

The  President  may,  in  his  discretion,  require  a  land  survey  to  be 
made  of  the  Canal  Zone.     (35  Stat.  658.) 

§  10036.  (Act  Feb.  27,  1909,  c.  224,  §  5.)     Exercise  of  powers  of 

President  under  act  through  Canal  Commission  or  otherwise. 

The  powers  conferred  upon  the  President  under  this  Act  may 

be  exercised  by  him  through  the  Isthmian  Canal  Commission  or 

in  such  other  manner  as  he  may  designate.     (35  Stat.  658.) 

The  President  was  authorized  to  discontinue  the  Isthmian  Canal  Commission 
when  the  construction  of  the  canal  had  reached  a  stage  where  it  was  no  longer 
needed  and  to  govern  the  Canal  and  Canal  Zone  through  a  governor  and  such 
other  officers  as  he  deemed  best  by  the  Panama  Canal  Act  of  Aug.  24,  1912,  c. 
390,  §  4,  post,  |  10040. 

§  10037.  (Act  Aug.  24,  1912,  c.  390,  §  1.)  Canal  Zone;  territory 
included ;  acquisition  of  additional  land  authorized. 
The  zone  of  land  and  land  under  water  of  the  width  of  ten 
miles  extending  to  the  distance  of  five  miles  on  each  side  of  the 
center  line  of  the  route  of  the  canal  now  being  constructed  thereon, 
which  zone  begins  in  the  Caribbean  Sea  three  marine  miles  from 
mean  low-water  mark  and  extends  to  and  across  the  Isthmus  of 
Panama  into  the  Pacific  Ocean  to  the  distance  of  three  marine 
miles  from  mean  low-water  mark,  excluding  therefrom  the  cities  of 
Panama  and  Colon  and  their  adjacent  harbors  located  within  said 
zone,  as  excepted  in  the  treaty  with  the  Republic  of  Panama  dated 
November  eighteenth,  nineteen  hundred  and  three,  but  including  all 
islands  within  said  described  zone,  and  in  addition  thereto  the 
group  of  islands  in  the  Bay  of  Panama  named  Perico,  Naos,  Cule- 
bra,  and  Flamenco,  and  any  lands  and  waters  outside  of  said  limits 
above  described  which  are  necessary  or  convenient  or  from  time  to 
time  may  become  necessary  or  convenient  for  the  construction, 
maintenance,  operation,  sanitation,  or  protection  of  the  said  canal 
or  of  any  auxiliary  canals,  lakes,  or  other  works  necessary  or  con- 
venient for  the  construction,  maintenance,  operation,  sanitation,  or 
protection  of  said  canal,  the  use,  occupancy,  or  control  whereof 
were  granted  to  the  United  States  by  the  treaty  between  the  Unit- 
ed States  and  the  Republic  of  Panama,  the  ratifications  of  which 
were  exchanged  on  the  twenty-sixth  day  of  February,  nineteen 
hundred  and  four,  shall  be  known  and  designated  as  the  Canal 
Zone,  and  the  canal  now  being  constructed  thereon  shall  here- 
after be  known  and  designated  as  the  Panama  Canal.  The  Presi- 
dent is  authorized,  by  treaty  with  the  Republic  of  Panama,  to 
acquire  any  additional  land  or  land  under  water  not  already  grant- 
ed, or  which  was  excepted  from  the  grant,  that  he  may  deem  neces- 
sary for  the  operation,  maintenance,  sanitation,  or  protection  of  the 
Panama  Canal,  and  to  exchange  any  land  or  land  under  water  not 
deemed  necessary  for  such  purposes  for  other  land  or  land  under 
water  which  may  be  deemed  necessary  for  such  purposes,  which 
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additional  land  or  land  under  water  so  acquired  shall  become  part 
of  the  Canal  Zone.     (37  Stat.  560.) 

This  was  the  first  section  of  the  Panama  Canal  Act  of  1912,  entitled  "An  act 
to  provide  for  the  opening,  maintenance,  protection,  and  operation  of  the  Pan- 
ama Canal,  and  the  sanitation  and  government  of  the  Canal  Zone." 

Sections  2-9,  12-14  of  the  act  are  set  forth  post,  SI  10038-10049. 

Section  10  of  said  act  was  superseded  by  Act  Aug.  21,  1916,  c.  371,  {  10, 
post,  §  10051J. 

Provisions  of  section  11  of  said  act,  which  amended  the  Interstate  Commerce 
Act  of  Feb.  4,  1887,  c.  104,  S6  5,  6,  are  incorporated  in  those  sections  as  set 
forth,  ante,  §§  8567,  8569. 

Other  provisions  of  said  section  11  of  this  act,  forbidding  the  use  of  the 
canal  by  ships  owned  or  operated  in  violation  of  the  anti-trust  laws,  or  by 
competing  railroads,  are  set  forth  ante,  §  8836. 

Subsequent  provisions  for  the  government  of  the  Canal  Zone  were  made  by 
Act  Aug.  21,  1916,  c.  371,  post,  §§  10051a-10051k. 

§  10038.  (Act  Aug.  24,  1912,  c.  390,  §  2.)  Former  laws,  regula- 
tions, etc.,  continued. 
All  laws,  orders,  regulations,  and  ordinances  adopted  and  pro- 
mulgated in  the  Canal  Zone  by  order  of  the  President  for  the  gov- 
ernment and  sanitation  of  the  Canal  Zone  and  the  construction  of 
the  Panama  Canal  are  hereby  ratified  and  confirmed  as  valid  and 
binding  until  Congress  shall  otherwise  provide.     (37  Stat.  561.) 

A  further  provision  of  this  section,  continuing  in  operation  the  existing 
courts  until  the  courts  provided  by  this  act  should  be  established  is  omitted 
as  temporary  merely. 

All  laws  affecting  imports  of  articles,  etc,  and  entry  of  persons  into  the 
United  States  from  foreign  countries  apply  to  articles,  etc.,  and  persons  com- 
ing from  the  Canal  Zone,  Isthmus  of  Panama,  by  Act  March  3,  1905,  c.  1311, 
ante,  §  5323. 

Subsequent  provisions  for  the  government  of  the  Canal  Zone  were  made  by 
Act  Aug.  21,  1916,  c.  371,  post,  §§  10051a-10051k. 

§  10039.  (Act  Aug.  24,  1912,  c.  390,  §  3.)  Acquisition  of  title  to 
all  lands  within  Zone  authorized. 
The  President  is  authorized  to  declare  by  Executive  order  that 
all  land  and  land  under  water  within  the  limits  of  the  Canal  Zone 
is  necessary  for  the  construction,  maintenance,  operation,  sanita- 
tion, or  protection  of  the  Panama  Canal,  and  to  extinguish,  by 
agreement  when  advisable,  all  claims  and  titles  of  adverse  claim- 
ants and  occupants.  Upon  failure  to  secure  by  agreement  title  to 
any  such  parcel  of  land  or  land  under  water  the  adverse  claim  or 
occupancy  shall  be  disposed  of  and  title  thereto  secured  in  the 
United  States  and  compensation  therefor  fixed  and  paid  in  the 
manner  provided  in  the  aforesaid  treaty  with  the  Republic  of  Pana- 
ma, or  such  modification  of  such  treaty  as  may  hereafter  be  made. 
(37  Stat.  561.) 

The  President  was  authorized  to  grant  leases  of  the  public  lands  within  the 
Canal  Zone,  reserving  therein  a  right  to  occupy  the  lands  upon  payment  of  com- 
pensation for  necessary  improvements  only,  by  Act  Feb.  27,  1909,  c.  224,  ante, 
§§  10032-10036. 

§  10040.  (Act  Aug.  24,  1912,  c.  390,  §  4.)     President  authorized  to 
discontinue  the  Isthmian  Canal  Commission;    completion  and 
operation  of  canal  by  governor  and  others ;   compensation  of 
army  or  navy  officers  appointed  to  positions  in  Zone;   gover- 
nor;   appointment;    term;    salary;    other  officials;    appoint- 
ment;  removal;   compensation;   opening  of  canal;   report  of 
Commission  on  Fine  Arts. 
When  in  the  judgment  of  the  President  the  construction  of  the 
Panama  Canal  shall  be  sufficiently  advanced  tpward  completion  to 
render  the  further  services  of  the  Isthmian  Canal  Commission  un- 
necessary the  President  is  authorized  by  Executive  order  to  dis- 
continue the  Isthmian  Canal  Commission,  which,  together  with  the 
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present  organization,  shall  then  cease  to  exist;  and  the  President 
is  authorized  thereafter  to  complete,  govern,  and  operate  the  Pana- 
ma Canal  and  govern  the  Canal  Zone,  or  cause  them  to  be  complet- 
ed, governed,  and  operated,  through  a  governor  of  the  Panama 
Canal  and  such  other  persons  as  he  may  deem  competent  to  dis- 
charge the  various  duties  connected  with  the  completion,  care, 
maintenance,  sanitation,  operation,  government,  and  protection  of 
the  canal  and  Canal  Zone.  If  any  of  the  persons  appointed  or  em- 
ployed as  aforesaid  shall  be  persons  in  the  military  or  naval  service 
of  the  United  States,  the  amount  of  the  official  salary  paid  to  any 
such  person  shall  be  deducted  from  the  amount  of  salary  or  com- 
pensation provided  by  or  which  shall  be  fixed  under  the  terms  of 
this  Act.  The  governor  of  the  Panama  Canal  shall  be  appointed 
by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
commissioned  for  a  term  of  four  years,  and  until  his  successor  shall 
be  appointed  and  qualified.  He  shall  receive  a  salary  of  ten  thou- 
sand dollars  a  year.  All  other  persons  necessary  for  the  comple- 
tion, care,  management,  maintenance,  sanitation,  government, 
operation,  and  protection  of  the  Panama  Canal  and  Canal  Zone 
shall  be  appointed  by  the  President,  or  by  his  authority,  removable 
at  his  pleasure,  and  the  compensation  of  such  persons  shall  be  fixed 
by  the  President,  or  by  his  authority,  until  such  time  as  Congress 
may  by  law  regulate  the  same,  but  salaries  or  compensation  fixed 
hereunder  by  the  President  shall  in  no  instance  exceed  by  more 
than  twenty-five  per  centum  the  salary  or  compensation  paid  for 
the  same  or  similar  services  to  persons  employed  by  the  Govern- 
ment in  continental  United  States.  That  upon  the  completion  of 
the  Panama  Canal  the  President  shall  cause  the  same  to  be  officially 
and  formally  opened  for  use  and  operation. 

Before  the  completion  of  the  canal,  the  Commission  of  Arts  may 
make  report  to  the  President  of  their  recommendation  regarding 
the  artistic  character  of  the  structures  of  the  canal,  such  report  to 
be  transmitted  to  Congress.     (37  Stat.  561.) 

The  Isthmian  Canal  Commission,  to  enable  the  President  to  construct  the 
canal,  was  created  by  Act  June  28,  1902,  c.  1302,  *  7,  32  Stat  483. 

Notes  of  Decisions 


Authority  of  oanal  com  mission  dis- 
continued by  this  section—- See  (1900) 
23  Op.  Atty.  Gen.  163;  (1906)  26  Op. 
Atty.  Gen.  1.    And  see  §  10051,  post 

Contracts    made    by    commission^— 

Provisions  in  schedule  for  construction 
of  barges  for  the  United  States,  giv- 
ing in  detail  the  weight  and  dimensions 
of  structural  materials,  held  not  affect- 
ed by  provision  in  contract  for  con- 
struction of  barges  in  accordance  with 
specifications  in  such  schedule.  Irrec- 
oncilable conflict  between  essential  pro- 
visions of  contract  for  construction  of 


barges  for  the  United  States,  which 
will  prevent  the  contractor  from  recov- 
ering for  failure  to  carry  it  out,  held 
to  exist  where  the  specifications  pre- 
scribe the  weight  and  dimensions  of 
the  structural  materials,  while  the  con- 
tract provides  for  construction  in  ac- 
cordance with  specifications  with  modi- 
fications shown  bv  proposals  contained 
in  contractor's  bid.  U.  S.  v.  Ellicott 
(1912)  32  Sup.  Ct.  334,  339,  223  U.  S. 
524,  56  L.  Ed.  535,  reversing  judgment 
Ellicott  Machine  Co.  v.  U.  S.  (1908) 
43  Ct  CI.  469. 


§  10041.  (Act  Aug.  24,  1912,  c.  390,  §  5,  as  amended,  Act  June  15, 
1914,  c.  106,  §  1.)  President  authorized  to  prescribe  and  change 
tolls;  notice  of  change;  basis  of  tolls;  maximum  and  mini- 
mum net  tonnage  tolls;  maximum  and  minimum  tolls  not 
based  on  tonnage;  maximum  passenger  toll;  operating  regula- 
tions; claims  for  damages  to  vessels?  compensation  for  in- 
juries to  employees. 
The  President  is  hereby  authorized  to  prescribe  and  from  time  to 

time  change  the  tolls  that  shall  be  levied  by  the  Government  of  the 
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United  States  for  the  use  of  the  Panama  Canal:     Provided,  That 

no  tolls,  when  prescribed  as  above,  shall  be  changed,  unless  six 

months'  notice  thereof  shall  have  been  given,  by  the  President  by 

proclamation. 

********** 

Tolls  may  be  based  upon  gross  or  net  registered  tonnage,  displace- 
ment tonnage,  or  otherwise,  and  may  be  based  on  one  form  of  ton- 
nage for  warships  and  another  for  ships  of  commerce.  The  rate  of 
tolls  may  be  lower  upon  vessels  in  ballast  than  upon  vessels  carry- 
ing passengers  or  cargo.  When  based  upon  net  registered  tonnage 
for  ships  of  commerce  the  tolls  shall  not  exceed  $1.25  per  net  reg- 
istered ton,  nor  be  less  than  75  cents  per  net  registered  ton,  subject, 
however,  to  the  provisions  of  article  nineteen  of  the  convention  be- 
tween the  United  States  and  the  Republic  of  Panama,  entered  into 
November  eighteenth,  nineteen  hundred  and  three.  If  the  tolls  shall 
not  be  based  upon  net  registered  tonnage,  they  shall  not  exceed  the 
equivalent  of  one  dollar  and  twenty-five  cents  per  net  registered  ton 
as  nearly  as  the  same  may  be  determined,  nor  be  less  than  the  equiv- 
alent of  seventy-five  cents  per  net  registered  ton.  The  toll  for  each 
passenger  shall  not  be  more  than  one  dollar  and  fifty  cents.  The 
President  is  authorized  to  make  and  from  time  to  time  amend  reg- 
ulations governing  the  operation  of  the  Panama  Canal,  and  the 
passage  and  control  of  vessels  through  the  same  or  any  part  thereof, 
including  the  locks  and  approaches  thereto,  and  all  rules  and  regula- 
tions affecting  pilots  and  pilotage  in  the  canal  or  the  approaches 
thereto  through  the  adjacent  waters. 

Such  regulations  shall  provide  for  prompt  adjustment  by  agree- 
ment and  immediate  payment  of  claims  for  damages  which  may 
arise  from  injury  to  vessels,  cargo,  or  passengers  from  the  passing 
of  vessels  through  the  locks  under  the  control  of  those  operating 
them  under  such  rules  and  regulations.  In  case  of  disagreement  suit 
may  be  brought  in  the  district  court  of  the  Canal  Zone  against  the 
governor  of  the  Panama  Canal.  The  hearing  and  disposition  of 
such  cases  shall  be  expedited  and  the  judgment  shall  be  immediate- 
ly paid  out  of  any  moneys  appropriated  or  allotted  for  canal  opera- 
tion. 

The  President  shall  provide  a  method  for  the  determination  and 
adjustment  of  all  claims  arising  out  of  personal  injuries  to  em- 
ployees thereafter  occurring  while  directly  engaged  in  actual  work 
in  connection  with  the  construction,  maintenance,  operation,  or 
sanitation  of  the  canal  or  of  the  Panama  Railroad,  or  of  any  auxili- 
ary canals,  locks,  or  other  works  necessary  and  convenient  for  the 
construction,  maintenance,  operation,  or  sanitation  of  the  canal, 
whether  such  injuries  result  in  death  or  not,  and  prescribe  a  sched- 
ule of  compensation  therefor,  and  may  revise  and  modify  such 
method  and  schedule  at  any  time ;  and  such  claims,  to  the  extent 
they  shall  be  allowed  on  such  adjustment,  if  allowed  at  all,  shall 
be  paid  out  of  the  moneys  hereafter  appropriated  for  that  purpose 
or  out  of  the  funds  of  the  Panama  Railroad  Company,  if  said  com- 
pany was  responsible  for  said  injury,  as  the  case  may  require.  And 
after  such  method  and  schedule  shall  be  provided  by  the  President, 
the  provisions  of  the  Act  entitled  "An  Act  granting  to  certain  em- 
ployees of  the  United  States  the  right  to  receive  from  it  compensa- 
tion for  injuries  sustained  in  the  course  of  their  employment,"  ap- 
proved May  thirtieth,  nineteen  hundred  and  eight,  and  of  the  Act 
entitled  "An  Act  relating  to  injured  employees  on  the  Isthmian 
Canal,"  approved  February  twenty-fourth,  nineteen  hundred  and 
nine,  shall  not  apply  to  personal  injuries  thereafter  received  and 
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claims  for  which  are  subject  to  determination  and  adjustment  as 
provided  in  this  section.    (37  Stat.  562.  38  Stat.  385.) 

The  second  paragraph  of  this  section,  omitted  here,  amended  R.  S.  §  4132, 
prescribing  what  vessels  should  be  entitled  to  registry,  and  is  incorporated  in 
that  section  as  set  forth  ante,  $  7709. 

This  section  was  amended  bj  Act  June  15,  1914,  c.  106,  cited  above,  by  re- 
pealing the  following  sentence,  "No  tolls  shall  be  levied  upon  vessels  engaged  in 
the  coastwise  trade  of  the  United  States,"  as  originally  contained  in  this  sec- 
tion following  the  words  "Provided,  That  no  tolls,  when  prescribed  as  above, 
shall  be  changed,  unless  six  months'  notice  thereof  shall  have  been  given  by 
the  President  by  proclamation,"  and  by  striking  out,  after  the  words  "when 
based  upon  net  registered  tonnage  for  ships  of  commerce  the  tolls  shall  not  ex- 
ceed one  dollar  and  twenty-five  cents  per  net  registered  ton,  nor  be  less,"  the 
words  "other  than  for  vessels  of  the  United  States  and  its  citizens,  than  the 
estimated  proportionate  cost  of  the  actual  maintenance  and  operation  of  the 
canal,"  and  by  inserting  in  lieu  thereof  the  words  "than  75  cents  per  net  reg- 
istered ton,"  so  as  to  make  the  section  read  as  set  forth  here. 

This  section  superseded  Act  March  4,  1911,  c.  285,  §  5,  36  Stat.  1452,  which 
provided  that  Act  May  30,  1908,  c.  236,  ante,  f§  8923-8929,  relating  to  com- 
pensation for  injuries  to  employe's  of  the  United  States,  should  apply  to  em- 
ployes on  the  Isthmian  Canal. 

Provisions  abolishing  tolls  on  United  States  canals  were  made  by  Act  July 
5, 1884,  c.  229,  §  4,  amended  by  Act  March  3,  1909,  c  264,  g  6,  ante,  §  9860. 

The  last  paragraph  of  this  section  was  repealed  by  Act  Sept.  7,  1916,  c.  458, 
ante,  §g  8932a-8932uu,  which  provided  that  the  United  States  should  pay  com- 
pensation for  the  disability  or  death  of  an  employs  resulting  from  a  personal 
injury  while  in  the  performance  of  his  duty  and  which  repealed  inconsistent 
acts  or  parts  of  acts  with  a  saving  provision  for  payment  of  compensation  un- 
der existing  law  for  injuries  occurring  before  September  7,  1916. 

Provisions  extending  the  thanks  of  Congress  to  certain  Army  and  Navy  offi- 
cers, members  of  the  Isthmian  Canal  Commission,  and  advancing  such  officers 
in  rank,  the  advancement  in  rank  of  certain  officers  of  the  Public  Health  Serv- 
ice detailed  for  duty  with  the  Canal  Commission,  the  retirement  of  such  offi- 
cers, and  the  advancement  in  rank  upon  retirement  of  certain  officers  of  the 
Army  and  Navy  detailed  for  duty  with  said  Commission  are  contained  in  Act 
March  4,  1915,  c  167,  ante,  §§  1899e,  1899f,  2049b,  and  2068e. 

§  10041a.  (Act  June  15,  1914,  c.  106,  §  2.)     Act  not  to  be  construed 
as  waiver,  etc.,  of  right  of  United  States  to  discriminate  in 
favor  of  its  vessels  by  exemption  from  tolls,  or  of  any  right  of 
sovereignty  over,  or  ownership,  control,  etc.,  of  canal. 
The  passage  of  this  Act  shall  not  be  construed  or  held  as  a  waiver 
or  relinquishment  of  any  right  the  United  States  may  have  under 
the  treaty  with  Great  Britain,  ratified  the  twenty-first  of  February, 
nineteen  hundred  and  two,  or  the  treaty  with  the   Republic   of 
Panama,  ratified  February  twenty-sixth,  nineteen  hundred  and  four, 
or  otherwise,  to  discriminate  in  favor  of  its  vessels  by  exempting 
the  vessels  of  the  United  States  or  its  citizens  from  the  payment  of 
tolls  for  passage  through  said  canal,  or  as  in  any  way  waiving,  im- 
pairing, or  affecting  any  right  of  the  United   States  under   said 
treaties,  or  otherwise,  with  respect  to  the  sovereignty  over  or  the 
ownership,  control,  and  management  of  said  canal  and  the  regula- 
tion of  the  conditions  or  charges  of  traffic  through  the  same.     (38 
Stat.  386.) 

This  was  part  of  section  2  of  an  act  entitled  "An  act  to  amend  section  five 
of  'An  act  to  provide  for  the  opening,  maintainance,  protection,  and  operation 
of  the  Panama  Canal  and  the  sanitation  and  government  of  the  Canal  Zone/ 
approved  August  twenty-fourth,  nineteen  hundred  and  twelve."  The  other  pro- 
vision of  this  section  amended  Act  Aug.  24,  1912,  c.  390,  §  5,  and  is  incor- 
porated into  that  section  as  set  forth  ante,  §  10041. 

Section  1  of  this  act  amended  said  section  5  so  as  to  make  said  section  read 
as  set  forth  ante,  §  10041. 

§  10042.  (Act  Aug.  24,  1912,  c.  390,  §  6.)     Erection  and  operation 
of  radio-communication  installations ;  maintenance  and  opera- 
tion of  docks,  storehouses,  etc. ;   use  of  receipts ;  reports. 
The  President  is  authorized  to  cause  to  be  erected,  maintained, 
and  operated,  subject  to  the  International  Convention  and  the  Act 
of  Congress  to  regulate  radio-communication,  at  suitable  places 
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along  the  Panama  Canal  and  the  coast  adjacent  to  its  two  ter- 
minals, in  connection  with  the  operation  of  said  canal,  such  wire- 
less telegraphic  installations  as  he  may  deem  necessary  for  the 
operation,  maintenance,  sanitation,  and  protection  of  said  canal, 
and  for  other  purposes.  If  it  is  found  necessary  to  locate  such  in- 
stallations upon  territory  of  the  Republic  of  Panama,  the  President 
is  authorized  to  make  such  agreement  with  said  Government  as 
may  be  necessary,  and  also  to  provide  for  the  acceptance  and  trans- 
mission, by  said  system,  of  all  private  and  commercial  messages, 
and  those  of  the  Government  of  Panama,  on  such  terms  and  for 
such  tolls  as  the  President  may  prescribe:  Provided,  That  the 
messages  of  the  Government  of  the  United  States  and  the  de- 
partments thereof,  and  the  management  of  the  Panama  Canal,  shall 
always  be  given  precedence  over  all  other  messages.  The  Presi- 
dent is  also  authorized,  in  his  discretion,  to  enter  into  such  operat- 
ing agreements  or  leases  with  any  private  wireless  company  or 
companies  as  may  best  insure  freedom  from  interference  with  the 
wireless  telegraphic  installations  established  by  the  United  States. 
The  President  is  also  authorized  to  establish,  maintain,  and  oper- 
ate, through  the  Panama  Railroad  Company  or  otherwise,  dry 
docks,  repair  shops,  yards,  docks,  wharves,  warehouses,  storehous- 
es, and  other  necessary  facilities  and  appurtenances  for  the  purpose 
of  providing  coal  and  other  materials,  labor,  repairs,  and  supplies 
for  vessels  of  the  Government  of  the  United  States  and,  incidental- 
ly, for  supplying  such  at  reasonable  prices  to  passing  vessels,  in 
accordance  with  appropriations  hereby  authorized  to  be  made  from 
time  to  time  by  Congress  as  a  part  of  the  maintenance  and  opera- 
tion of  the  said  canal.  Moneys  received  from  the  conduct  of  said 
business  may  be  expended  and  reinvested  for  such  purposes  with- 
out being  covered  into  the  Treasury  of  the  United  States;  and 
such  moneys  are  hereby  appropriated  for  such  purposes,  but  all 
deposits  of  such  funds  shall  be  subject  to  the  provisions  of  exist- 
ing law  relating  to  the  deposit  of  other  pqblic  funds  of  the  United 
States,  and  any  net  profits  accruing  from  such  business  shall  an- 
nually be  covered  into  the  Treasury  of  the  United  States.  Monthly 
reports  of  such  receipts  and  expenditures  shall  be  made  to  the  Pres- 
ident by  the  persons  in  charge,  and  annual  reports  shall  b£  made  to 
the  Congress.     (37  Stat.  563.) 

In  addition  to  the  powers  and  duties  mentioned  in  this  section,  the  President 
is  empowered  to  transfer  to  the  (governor  of  the  Panama  Canal  the  adminis- 
tration of  the  Employes'  Compensation  Act  of  Sept.  7,  1916,  c.  458,  ante,  §§ 
8932a-8932uu,  in  so  far  as  Panama  employes  are  affected  by  section  42  of  said 
act,  ante,  §  8932uu. 

§  10043.  (Act  Aug.  24,  1912,  c.  390,  §  7.)     Powers  and  duties  of 
governor;    civil  government  of  zone  adjunct  of  canal;   Presi- 
dent to  determine  towns  and  subdivisions  of  zone ;  magistrate's 
courts;    jurisdiction;    appointment   of   magistrates   and   con- 
stables ;  to  be  citizens  of  United  States ;  President  to  establish 
rules,  etc.,  of  courts ;  notaries  public. 
The  governor  of  the  Panama  Canal  shall,  in  connection  with  the 
operation  of  such  canal,  have  official  control  and  jurisdiction  over  x 
the  Canal  Zone  and  shall  perform  all  duties  in  connection  with 
the  civil  government  of  the  Canal  Zone,  which  is  to  be  held,  treated, 
and  governed  as  an  adjunct  of  such  Panama  Canal.    Unless  in  this 
Act  otherwise  provided  all  existing  laws  of  the  Canal  Zone  refer- 
ring to  the  civil  governor  or  the  civil  administration  of  the  Canal 
Zone  shall  be  applicable  to  the  governor  of  the  Panama  Canal,  who 
shall  perform  all  such  executive  and  administrative  duties  required 
by  existing  law.    The  President  is  authorized  to  determine  or  cause 
to  be  determined  what  towns  shall  exist  in  the  Canal  Zone  and  sub- 
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divide  and  from  time  to  time  resubdivide  said  Canal  Zone  into  sub- 
divisions, to  be  designated  by  name  or  number,  so  that  there  shall 
be  situated  one  town  in  each  subdivision,  and  the  boundaries  of 
each  subdivision  shall  be  clearly  defined.  In  each  town  there  shall 
be  a  magistrate's  court  with  exclusive  original  jurisdiction  coex- 
tensive with  the  subdivision  in  which  it  is  situated  of  all  civil  cases 
in  which  the  principal  sum  claimed  does  not  exceed  three  hundred 
dollars,  and  all  criminal  cases  wherein  the  punishment  that  may  be 
imposed  shall  not  exceed  a  fine  of  one  hundred  dollars,  or  im- 
prisonment not  exceeding  thirty  days,  or  both,  and  all  violations 
of  police  regulations  and  ordinances  and  all  actions  involving  pos- 
session or  title  to  personal  property  or  the  forcible  entry  and  de- 
tainer of  real  estate.  Such  magistrates  shall  also  hold  preliminary 
investigations  in  charges  of  felony  and  offenses  under  section  ten 
of  this  Act,  and  commit  or  bail  in  bailable  cases  to  the  district 
court.  A  sufficient  number  of  magistrates  and  constables,  who 
must  be  citizens  of  the  United  States,  to  conduct  the  business  of 
such  courts,  shall  be  appointed  by  the  governor  of  the  Panama 
Canal  for  terms  of  four  years  and  until  their  successors  are  ap- 
pointed and  qualified,  and  the  compensation  of  such  persons  shall 
be  fixed  by  the  President,  or  by  his  authority,  until  such  time  as 
Congress  may  by  law  regulate  the  same.  The  rules  governing  said 
courts  and  prescribing  the  duties  of  said  magistrates  and  con- 
stables, oaths  and  bonds,  the  times  and  places  of  holding  such 
courts,  the  disposition  of  fines,  costs,  forfeitures,  enforcements  of 
judgments,  providing  for  appeals  therefrom  to  the  district  court, 
and  the  disposition,  treatment,  and  pardon  of  convicts  shall  be  es- 
tablished by  order  of  the  President.  The  governor  of  the  Panama 
Canal  shall  appoint  all  notaries  public,  prescribe  their  powers  and 
duties,  their  official  seal,  and  the  fees  to  be  charged  and  collected 
by  them.     (37  Stat.  564.) 

The  acknowledgment  of  deeds  affecting  lands  in  the  District  of  Columbia  or 
any  Territory  of  the  United  States  before  a  notary  public  or  judge  in  the  Canal 
Zone  was  authorized,  provided  the  certificate  of  acknowledgment  was  accom- 
panied by  a  certificate  of  the  official  character  of  the  notary  by  the  governor  of 
the  canal,  by  Act  June  28,  1906,  c.  3585,  ante,  §  3261. 

§  10044.  (Act  Aug.  24,  1912,  c.  390,  §  8.)  District  Court;  divi- 
sions ;  rules  of  practice ;  jurisdiction ;  jurors ;  district  attorney 
and  marshal;  duties;  appointment,  tenure,  and  compensation 
of  judge,  attorney,  and  marshal ;  clerk ;  acting  judge. 
There  shall  be  in  the  Canal  Zone  one  district  court  with  two  di- 
visions, one  including  Balboa  and  the  other  including  Cristobal; 
and  one  district  judge  of  the  said  district,  who  shall  hold  his  court 
in  both  divisions  at  such  time  as  he  may  designate  by  order,  at 
least  once  a  month  in  each  division.  The  rules  of  practice  in  such 
district  court  shall  be  prescribed  or  amended  by  order  of  the  Pres- 
ident. The  said  district  court  shall  have  original  jurisdiction  of  all 
felony  cases,  of  offenses  arising  under  section  ten  of  this  Act,  all 
causes  in  equity ;  admiralty  and  all  cases  at  law  involving  principal 
sums  exceeding  three  hundred  dollars  and  all  appeals  from  judg- 
ments rendered  in  magistrates'  courts.  The  jurisdiction  in  ad- 
miralty herein  conferred  upon  the  district  judge  and  the  district 
court  shall  be  the  same  that  is  exercised  by  the  United  States  dis- 
trict judges  and  the  United  States  district  courts,  and  the  precedure 
and  practice  shall  also  be  the  same.  The  district  court  or  the  judge 
thereof  shall  also  have  jurisdiction  of  all  other  matters  and  pro- 
ceedings not  herein  provided  for  which  are  now  within  the  juris- 
diction of  the  Supreme  Court  of  the  Canal  Zone,  of  the  Circuit 
Court  of  the  Canal  Zone,  the  District  Court  of  the  Canal  Zone,  or 
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the  judges  thereof.  Said  judge  shall  provide  for  the  selection,  sum- 
moning, serving,  and  compensation  of  jurors  from  among  the  citi- 
zens of  the  United  States,  to  be  subject  to  jury  duty  in  either  di- 
vision of  such  district,  and  a  jury  shall  be  had  in  any  criminal  case 
or  civil  case  at  law  originating  in  said  court  on  the  demand  of  ei- 
ther party.  There  shall  be  a  district  attorney  and  a  marshal  for 
said  district.  It  shall  be  the  duty  of  the  district  attorney  to  con- 
duct all  business,  civil  and  criminal,  for  the  Government,  and  to 
advise  the  governor  of  the  Panama  Canal  on  all  legal  questions 
touching  the  operation  of  the  canal  and  the  administration  of  civil 
affairs.  It  shall  be  the  duty  of  the  marshal  to  execute  all  process 
of  the  court,  preserve  order  therein,  and  do  all  things  incident  to 
the  office  of  marshal.  The  district  judge,  the  district  attorney,  and 
the  marshal  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  for  terms  of  four  years  each,  and 
until  their  successors  are  appointed  and  qualified,  and  during  their 
terms  of  office  shall  reside  within  the  Canal  Zone,  and  shall  hold  no 
other  office  nor  serve  on  any  official  board  or  commission  nor  re- 
ceive any  emoluments  except  their  salaries.  The  district  judge 
shall  receive  the  same  salary  paid  the  district  judges  of  the  United 
States,  and  shall  appoint  the  clerk  of  said  court,  and  may  appoint 
one  assistant  when  necessary,  who  shall  receive  salaries  to  be  fixed 
by  the  President.  The  district  judge  shall  be  entitled  to  six  weeks' 
leave  of  absence  each  year  with  pay.  During  his  absence  or  during 
any  period  of  disability  or  disqualification  from  sickness  or  other- 
wise to  discharge  his  duties  the  same  shall  be  temporarily  per- 
formed by  any  circuit  or  district  judge  of  the  United  States  who 
may  be  designated  by  the  President,  and  who,  during  such  service, 
shall  receive  the  additional  mileage  and  per  diem  allowed  by  law 
to  district  judges  of  the  United  States  when  holding  court  away 
from  their  homes.  The  district  attorney  and  the  marshal  shall  be 
paid  each  a  salary  of  five  thousand  dollars  per  annum.  (37  Stat. 
565.) 

Notes  of  Decisions 

Applicability  of  statutes.— The  Canal  the  judicial  district  in  which  the  prin- 

Zone  is  not  within  Act  Aug.  13,  1894  cipal  in  the  bond  resided  at  the  time 

(ante,   §  3294).     (1900)   27   Op.   Atty.  it  was  made  or  guaranteed,  and  in  the 

Gen.  136.     A  surety  company  may  be  judicial  district  in  which  the  office  is 

accepted  as  surety  on  the  official  bond  located  to  which  it  is  returnable,  and 

of  an  officer  of  the  government  who  is  provided   the   company   has   also   com- 

to  discharge  his  duties  in  the  Panama  plied  with  all  other  legal  requirements. 

Canal  Zone,  provided  the  surety  com-  (1909)  27  Op.  Atty.  Gen.  208.    And  see 

pany  has  appointed  process  agents  in  notes  under  §  10031,  ante. 

§  10045.  (Act  Aug.  24,  1912,  c.  390,  §  9.)    Transfer  of  causes  and 
records  from  existing  courts;    temporary  continuance  of  su- 
preme court;    duties  of  existing  court  officers  transferred  to 
similar  officers  of  new  courts ;  practice  and  procedure  of  exist- 
ing courts  continued;  appeals  to  circuit  court  of  appeals;  re- 
view by  United  States  Supreme  Court. 
The  records  of  the  existing  courts  and  all  causes,  proceedings, 
and  criminal  prosecutions  pending  therein  as  shown  by  the  dockets 
thereof,  except  as  herein  otherwise  provided,  shall  immediately  up- 
on the  organization  of  the  courts  created  by  this  Act  be  transferred 
to  such  new  courts"  having  jurisdiction  of  like  cases,  be  entered 
upon  the  dockets  thereof,  and  proceed  as  if  they  had  originally 
been  brought  therein,  whereupon  all  the  existing  courts,,  except 
the  supreme  court  of  the  Canal  Zone,  shall  cease  to  exist.    The 
President  may  continue  the  supreme  court  of  the  Canal  Zone  and 
retain  the  judges  thereof  in  office  for  such  time  as  to  him  may  seem 
necessary  to  determine  finally  any  causes  and  proceedings  which 
may  be  pending  therein.    All  laws  of  the  Canal  Zone  imposing  du- 
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ties  upon  the  clerks  or  ministerial  officers  of  existing  courts  shall 
apply  and  impose  such  duties  upon  the  clerks  and  ministerial  offi- 
cers of  the  new  courts  created  by  this  Act  having  jurisdiction  of 
like  cases,  matters,  and  duties. 

All  existing  laws  in  the  Canal  Zone  governing  practice  and  pro- 
cedure in  existing  courts  shall  be  applicable  and  adapted  to  the 
practice  and  procedure  in  the  new  courts. 

The  Circuit  Court  of  Appeals  of  the  Fifth  Circuit  of  the  United 
States  shall  have  jurisdiction  to  review,  revise,  modify,  reverse,  or 
affirm  the  final  judgments  and  decrees  of  the  District  Court  of  the 
Canal  Zone  and  to  render  such  judgments  as  in  the  opinion  of  the 
said  appellate  court  should  have  been  rendered  by  the  trial  court  in 
all  actions  and  proceedings  in  which  the  Constitution,  or  any  statute, 
treaty,  title,  right,  or  privilege  of  the  United  States,  is  involved  and 
a  right  thereunder  denied,  and  in  cases  in  which  the  value  in  con- 
troversy exceeds  one  thousand  dollars,  to  be  ascertained  by  the 
oath  of  either  party,  or  by  other  competent  evidence,  and  also  in 
criminal  causes  wherein  the  offense  charged  is  punishable  as  a  fel- 
ony. And  suqh  appellate  jurisdiction,  subject  to  the  right  of  review 
by  or  appeal  to  the  Supreme  Court  of  the  United  States  as  in  other 
cases  authorized  by  law,  may  be  exercised  by  said  circuit  court  of 
appeals  in  the  same  manner,  under  the  same  regulations,  and  by 
the  same  procedure  as  nearly  as  practicable  as  is  done  in  reviewing 
the  final  judgments  and  decrees  of  the  district  courts  of  the  United 
States.    (37  Stat.  565.) 

§  10046.     (Superseded.) 

This  section,  which  was  Act  Aug.  24, 1912,  c.  390,  §  10,  37  Stat  566,  read  as 
follows: 

"After  the  Panama  Canal  shall  have  been  completed '  and  opened  for  opera- 
tion the  governor  of  the  Panama  Canal  shall  have  the  right  to  make  such  rules 
and  regulations,  subject  to  the  approval  of  the  President,  touching  the  right  of 
any  person  to  remain  upon  or  pass  over  any  part  of  the  Canal  Zone  as  may  be 
necessary.  Any  person  violating  any  of  such  rules  or  regulations  shall  be  guilty 
of  a  misdemeanor,  and  on  conviction  in  the  District  Court  of  the  Canal  Zone 
shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars  or  by  imprison- 
ment not  exceeding  a  year,  or  both,  in  the  discretion  of  the  court.  It  shall  be 
unlawful  for  any  person,  by  any  means  or  in  any  way,  to  injure  or  obstruct, 
or  attempt  to  injure  or  obstruct,  any  part  of  the  Panama  Canal  or  the  locks 
thereof  or  the  approaches  thereto.  Any  person  violating  this  provision  shall  be 
guilty  of  a  felony,  and  on  conviction  in  the  District  Court  of  the  Canal  Zone 
shall  be  punished  by  a  fine  not  exceeding  ten  thousand  dollars  or  by  imprison- 
ment not  exceeding  twenty  years,  or  both,  in  the  discretion  of  the  court.  If 
the  act  shall  cause  the  death  of  any  person  within  a  year  and  a  day  thereafter, 
the  person  so  convicted  shall  be  guilty  of  murder  and  shall  be  punished  ac- 
cordingly." 

It  was  superseded  by  Act  Aug.  21,  1916,  c.  371,  $  10,  post,  §  10051J. 

§  10047.  (Act  Aug.  24,  1912,  c.  390,  §  12.)  Laws  and  treaties  for 
extradition  and  rendition  of  fugitives  from  justice  extended  to 
Canal  Zone. 

All  laws  and  treaties  relating  to  the  extradition  of  persons  ac- 
cused of  crime  in  force  in  the  United  States,  to  the  extent  that 
they  may  not  be  in  conflict  with  or  superseded  by  any  special  treaty 
entered  into  between  the  United  States  and  the  Republic  of  Pana- 
ma with  respect  to  the  Canal  Zone,  and  all  laws  relating  to  the 
rendition  of  fugitives  from  justice  as  between  the  several  States  and 
Territories  of  the  United  States,  shall  extend  to  and  be  considered 
in  force  in  the  Canal  Zone,  and  for  such  purposes  and  such  pur- 
poses only  the  Canal  Zone  shall  be  considered  and  treated  as  an  or- 
ganized Territory  of  the  United  States.     (37  Stat.  569.) 
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§  10048.  (Act  Aug.  24,  1912,  c.  390,  §  13.)  Canal  and  Zone  to  be 
under  exclusive  control  of  army  during  war. 
In  time  of  war  in  which  the  United  States  shall  be  engaged,  or 
when,  in  the  opinion  of  the  President,  war  is  imminent,  such  officer 
of  the  Army  as  the  President  may  designate  shall,  upon  the  order 
of  the  President,  assume  and  have  exclusive  authority  and  jurisdic- 
tion over  the  operation  of  the  Panama  Canal  and  all  of  its  adjuncts, 
appendants,  and  appurtenances,  including  the  entire  control  and 
government  of  the  Canal  Zone,  and  during  a  continuance  of  such 
condition  the  governor  of  the  Panama  Canal  shall,  in  all  respects 
and  particulars  as  to  the  operation  of  such  Panama  Canal,  and  all 
duties,  matters,  and  transactions  affecting  the  Canal  Zone,  be  sub- 
ject to  the  order  and  direction  of  such  officer  of  the  Army.  (37 
Stat.  569.) 

§  10049.  (Act  Aug.  24,  1912,  c.  390,  §  14.)     Designation  of  act; 
right  to  amend  or  repeal  its  provisions  or  regulations  thereun- 
der reserved. 
This  Act  shall  be  known  as,  and  referred  to  as,  the  Panama 
Canal  Act,  and  the  right  to  alter,  amend,  or  repeal  any  or  all  of  its 
provisions  or  to  extend,  modify,  or  annul  any  rule  or  regulation  made 
under  its  authority  is  expressly  reserved.     (37  Stat.  569.) 

§  10050.  (Act  Aug.  24,   1912,  c.  355,  §  4.)     Payments  for  Toro 
Point  Light  prohibited. 

Hereafter  no  payments  shall  be  made  for  maintenance  or  other 
charge  in  connection  with  the  Toro  Point  Light,  Isthmus  of  Pana- 
ma, out  of  moneys  of  the  United  States  or  of  the  Panama  Railroad 
Company.     (37  Stat.  486.) 

This  section  was  part  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1913,  cited  above. 

§  10051.  (Act  Aug.  24,  1912,  c.  355,  §  5.)  Division  of  record  au- 
thorized ;  preservation  of  useful  or  historical  papers ;  destruc- 
tion of  useless  papers. 
The  chairman  of  the  Isthmian  Canal  Commission  is  authorized 
to  establish  a  division  of  records  and,  as  the  requirements  of  the 
service  permit,  to  consolidate  in  the  custody  thereof  the  files  of 
papers  and  other  records  which  have  accumulated  or  which  may 
accumulate  during  the  period  of  the  construction  of  the  Isthmian 
Canal ;  and  he  is  directed  to  carefully-  preserve,  properly  index,  and 
arrange  for  use  all  papers  needed  or  useful  in  the  transaction  of 
current  business  or  having  a  permanent  value  or  historical  inter- 
est ;  and  he  is  authorized  to  destroy  or  otherwise  dispose  of  dupli- 
cations in  the  files  and  other  papers  which  are  not  needed  or  useful 
in  the  transaction  of  current  business  and  have  no  permanent  value 
or  historical  interest  and  which  have  been  recommended  to  him 
for  destruction  or  other  disposition  by  a  committee  of  three  compe- 
tent persons  who  have  personally  examined  the  papers  and  in  con- 
nection with  their  recommendation  have  submitted  a  concise  state- 
ment of  the  condition  and  character  thereof.     (37  Stat.  486.) 

This  section  was  part  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1913,  cited  above. 

Notes  of  Decisions 

Authority  of  canal  commission.— See 
notes  under  §  10040,  ante. 

§  10051a.  (Act  Aug.  21,  1916,  c.  371,  §  1.)     President  authorized 
to  make  rules  and  regulations  for  sanitation  for  Canal  Zone; 
penalty  for  violation. 
Until  otherwise  provided  by  Congress,  the  President  is  author- 
ized to  make  rules  and  regulations  in  matters  of  sanitation,  health, 
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and  quarantine  for  the  Canal  Zone  or  to  modify  or  change  ex- 
isting rules  and  regulations  and  those  hereafter  made  from  time 
to  time.  Violations  of  any  quarantine  regulations  provided  for 
herein  shall  be  punished  by  fine  not  to  exceed  $500  or  by  impris- 
onment in  jail  not  to  exceed  ninety  days,  or  by  both  such  fine 
and  imprisonment,  in  the  court's  discretion;  and  a  violation  of 
any  sanitary  regulations  hereunder  shall  be  punished  by  a  fine  not 
to  exceed  $25  or  by  imprisonment  in  jail  not  to  exceed  thirty  days, 
or  by  both  such  fine  and  imprisonment,  in  the  court's  discretion. 
Each  day  such  violation  may  continue  shall  constitute  a  separate 
offense.    (39  Stat.  527.) 

This  section  and  the  ten  sections  next  following  were  an  act  entitled  "An  act 
extending  certain  privileges  of  Canal  employes  to  other  officials  on  the  Canal 
Zone  and  authorizing  the  President  to  make  rules  and  regulations  affecting 
health,  sanitation,  quarantine,  taxation,  public  roads,  self-propelled  vehicles, 
and  police  powers  on  the  Canal  Zone,  and  for  other  purposes,  including  provi- 
sion as  to  certain  fees,  money  orders  and  interest  deposits." 

Previous  provisions  for  the  Canal  Zone  and  the  sanitation  and  government 
thereof  were  made  by  the  Panama  Canal  Act  of  Aug.  24,  1912,  c.  390,  set  forth 
or  referred  to  ante,  §§  10037-10049. 

§  10051b.  (Act  Aug.  21,  1916,  c.  371,  §  2.)     President  authorized  to 
make  regulations  for  assessing  and  collecting  taxes  in  Canal 
Zone;   limitation  of  amount. 
Until  otherwise  provided  by  Congress,  the  President  is  hereby 
authorized  to  make  and  from  time  to  time  change  rules  and  reg- 
ulations for  levying,  assessing,  and  collecting  ad  valorem,  excise, 
license,  and  franchise  taxes  in  the  Canal  Zone,  or  to  modify  or 
change  existing  rules  or  regulations  for  that  purpose.    Ad  valorem 
taxes  imposed  shall  not  exceed  one  per  centum  of  the  value  of 
the  property,  nor  shall  franchise  or  excise  taxes  exceed  two  per 
centum  of  gross  earnings.    (39  Stat.  528.) 

§  10051c.  (Act  Aug.  21,  1916,  c.  371,  §  3.)  President  authorized 
to  make  rules  and  regulations  for  the  use  of  highways  in 
Canal  Zone;  license  of  motor  vehicles;  reciprocal  regulations 
with  respect  to  Panama. 
Until  otherwise  provided  by  Congress,  it  shall  be  lawful  for  the 
President  to  make,  publish,  and  enforce  all  rules  and  regulations 
for  the  use  of  the  public  roads  and  highways  in  the  Canal  Zone, 
and  also  for  regulating,  licensing,  and  taxing  the  use  and  operation 
of  all  self-propelled  vehicles  using  the  public  highways,  including 
speed  limit,  signals,  tags,  license  fees,  and  all  detailed  regula- 
tions which  may  be  from  time  to  time  deemed  necessary  in  the 
exercise  of  the  authority  hereby  conferred.  The  taxes  on  automo- 
biles may  be  graded  according  to  the  value  or  the  power  of  the 
machine,  and  such  rules  and  regulations  as  now  exist  may  be 
changed  by  such  order  from  time  to  time,  and  any  that  may  be 
hereafter  made  may  be  changed  from  time  to  time.  The  President 
may  make  mutual  agreements  with  the  Republic  of  Panama  touch- 
ing the  reciprocal  use  of  the  highways  of  the  Canal  Zone  and  the 
Republic  of  Panama  by  self-propelled  vehicles  touching  taxes  and 
license  fees,  and  any  other  matter  of  regulation  to  establish  comity 
for  the  convenience  of  the  residents  of  the  two  jurisdictions.  (39 
Stat.  528.) 

§  10051d.  (Act  Aug.  21,  1916,  c.  371,  §  4.)  Breach  of  the  peace  or 
disorderly  conduct  in  Canal  Zone. 
It  shall  be  unlawful  to  commit  any  breach  of  the  peace  or  en- 
gage in  or  permit  any  disorderly,  indecent,  or  immoral  conduct  in 
the  Canal  Zone.  The  President  is  authorized  to  enforce  this  provi- 
sion by  making  rules  and  regulations  to  assert  and  exercise  the  po- 
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lice  power  in  the  Canal  Zone,  or  for  any  portion  or  division  thereof, 
and  he  may  amend  or  change  any  such  regulation  now  existing  or 
hereafter  made.    (39  Stat.  528.) 

§  10051c.  (Act  Aug.  21,  1916,  c.  371,  §  5.)  Penalty  for  violation 
of  regulations  established  by  President. 

Any  person  who  commits  any  act  or  who  carries  on  any  busi- 
ness, trade,  or  occupation  in  the  Canal  Zone  without  complying 
with  the  rules  and  regulations  established  by  the  President  for  the 
levying,  assessing,  and  collecting  of  taxes,  or  who  violates  any 
rules  or  regulations  for  the  use  of  the  public  roads  and  highways, 
or  who  violates  any  rules  and  regulations  touching  the  licensing, 
taxes,  operation,  and  use  of  self-propelled  vehicles,  or  who  violates 
any  of  the  police  regulations  authorized  hereunder,  shall  be  punished 
by  fine  not  to  exceed  $25  or  by  imprisonment  in  jail  not  to  exceed 
thirty  days,  or  by  both  such  fine  and  imprisonment,  in  the  court's 
discretion.    (39  Stat.  528.) 

§  10051f.  (Act  Aug.  21,  1916,  c.  371,  §  6.)     Interest  on  deposit 

money  orders  issued  in  Canal  Zone  in  lieu  of  postal  savings 

certificates. 

Deposit  money  orders  issued  in  the  Canal  Zone  in  lieu  of  postal 

savings  certificates  in  accordance  with  the  rules  and  regulations 

heretofore   established  by   the   President,  or  that   may  hereafter 

be  established  by  him,  shall  bear  interest  at  a  rate  not  exceeding  two 

per  centum  per  annum.    (39  Stat.  528.) 

Provisions  for  the  money-order  system  are  set  forth  ante,  Title  XLXI,  Chap- 
.    ter  13,  and  provisions  for  the  postal-savings  system  are  set  forth  in  chapter 
13A  of  same  Title. 

§  10051g.  (Act  Aug.  21,  1916,  c.  371,  §  7.)  Disposition  of  interest 
received  from  money  order  funds  deposited  in  banks. 
The  interest  received  from  the  Canal  Zone  money-order  funds 
deposited  in  banks  under  Canal  Zone  regulations  shall  be  avail- 
able to  pay  the  interest  on  deposit  money  orders  authorized  by  the 
preceding  section.  Such  interest  shall  also  be  available  to  pay 
any  losses  which  are  chargeable  to  the  Canal  Zone  postal  service. 
(39  Stat.  528.) 

See  note  to  preceding  section. 

§  1005  lh.  (Act  Aug.  21,  1916,  c.  371,  §  8.)  Fees  of  customs  officer 
for  certifying  invoices,  etc. 
Whenever  a  customs  officer  of  the  Canal  Zone  shall  certify  an 
invoice,  landing  certificate,  or  other  similar  document,  or  shall 
register  a  marine  note  of  protest,  or  shall  perform  any  notarial 
services,  he  shall' be  authorized  to  collect  a  fee  equivalent  to  the 
fee  prescribed  by  the  United  States  consular  regulations  for  the 
same  act  or  service  when  performed  by  consular  officials.  (39 
Stat.  528.) 

General   provisions  regulating  fees  of  consular  officers  are  set  forth  ante. 
Title  XVIII,  Chapter  2. 

§  1005H.  (Act  Aug.  21,  1916,  c.  371,  §  9.)  Laws  relating  to  sea- 
men of  vessels  of  United  States  applicable  to  vessels  at  Canal 
Zone. 

The  laws  relating  to  seamen  of  vessels  of  the  United  States  on 
foreign  voyages  shall  apply  to  seamen  of  all  vessels  of  the  United 
States  at  the  Panama  Canal  Zone,  whether  such  vessels  be  reg- 
istered or  enrolled  and  licensed,  and  the  powers  in  respect  of  such 
seamen  of  such  vessels  bestowed  by  law  upon  consular  officers  of 
the  United  States  in  foreign  ports  and  upon  shipping  commission- 
ers in  ports  of  the  United  States  are  hereby  bestowed  upon  the 
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shipping  commissioner  and  deputy  shipping  commissioners  on  the 
Panama  Canal  Zone.    (39  Stat.  529.) 

General  provisions  governing  merchant  seamen  are  set  forth  ante,  Title  LIU. 

§  10051J.  (Act  Aug.  21,  1916,  c.  371,  §  10.)  Regulations  by  Pres- 
ident as  to  passage  of  persons  through  Canal  Zone;  penalty 
for  violation  of  rules;  penalty  for  injury  or  obstruction  of 
Canal;  murder. 

The  President  is  hereby  authorized  to  make  rules  and  regula- 
tions, and  to  alter  or  amend  the  same  from  time  to  time,  touching 
the  right  of  any  person  to  enter  or  remain  upon  or  pass  over  any 
part  of  the  Canal  Zone ;  for  the  detention  of  any  person  entering 
the  Canal  Zone  in  violation  of  such  rules  and  regulations,  and  return 
of  such  person  to  the  country  whence  he  or  she  came,  on  the 
vessel  bringing  such  person  to  the  Canal  Zone,  or  any  other  ves- 
sel belonging  to  the  same  owner  or  interest,  and  at  the  expense 
of  such  owner  or  interest;  and  in  addition  to  the  punishment  pre- 
scribed by  this  section  for  violation  of  any  such  rules  and  regu- 
lations, the  authorities  of  the  Canal  Zone  may  withhold  the  clear- 
ance of  such  vessel  from  any  port  in  the  Canal  Zone  until  any 
fine  imposed  and  the  cost  of  maintenance  of  such  person  are  paid. 
Any  person  violating  any  of  such  rules  or  regulations  shall  be  guilty 
of  a  misdemeanor,  and  on  conviction  in  the  district  court  of  the 
Canal  Zone  shall  be  punished  by  a  fine  not  exceeding  $500  or  by 
imprisonment  not  exceeding  a  year,  or  both  in  the  discretion  of  the 
court.  It  shall  be  unlawful  for  any  person,  by  any  means  or  in 
any  way,  to  injure  or  obstruct  or  attempt  to  injure  or  obstruct, 
any  part  of  the  Panama  Canal  or  the  locks  thereof  or  the  ap- 
proaches thereto.  Any  person  violating  this  provision  shall  be 
guilty  of  a  felony,  and  on  conviction  in  the  district  court  of  the 
Canal  Zone  shall  be  punished  by  a  fine  not  exceeding  $10,000  or 
by  imprisonment  not  exceeding  twenty  years,  or  both,  in  the  dis- 
cretion of  the  court.  If  the  act  shall  cause  the  death  of  any  per- 
son within  a  year  and  a  day  thereafter,  the  person  so  convicted 
shall  be  guilty  of  murder  and  shall  be  punished  accordingly.  (39 
Stat.  529.) 

This  section  superseded  Act  Aug.  24,  1912,  c.  390,  $  10,  37  Stat.  566,  author- 
izing regulations  of  right  to  remain  on  Canal  Zone,  prescribing  punishment 
for  violation  thereof,  prohibiting  injuries  to  the  Canal  or  locks  thereof. 

§  10051k.  (Act  Aug.  21,  1916,  c.  371,  §  11.)     Repeal. 

All  laws,  orders,  or  ordinances  in  conflict  with  this  Act  are  hereby 
repealed.     (39  Stat.  529.) 

§  10052.  (Act  June  25,  1910,  c.  384,  §  2.)     Payment  J>y  Panama 
Railroad  Company  of  annual  subsidy  under  concession  granted 
by  Colombia,  not  to  be  required. 
Hereafter  payment  by  the  Panama  Railroad  Company  to  the 
United  States,  in  accordance  with  the  treaty  with  Panama,  of  the 
annual  subsidy  of  two  hundred  and  fifty  thousand  dollars,  as  pro- 
vided by  the  concession  granted  by  the  United  States  of  Colombia, 
shall  not  be  required.     (36  Stat.  772.) 

This  was  a  proviso  annexed  to  section  2  of  the  sundry  civil  appropriation 
act  for  the  fiscal  year  1911,  cited  above. 

The  transfer  of  vessels  owned  by  the  Panama  railroad  to  the  United  States 
shipping  board  was  authorized  by  Act  Sept.  7,  1916,  c.  451,  §  6,  ante,  §  8146cc. 

Notes  of  Decisions 
Officers  of  railroad  company  as  offl-      protect  the  interests  of  its  stockhold- 
ers of  the  United  States.— Officers  of      ers.     (1908)  27  Op.  Atty.  Gen.  19. 
the  railroad  company  are  not  officers  Effeo|  of  pr|or  cla,m  for  annual  9||D. 

of  the  United   States;    but   they   are  8Wy_gee  (1908)  27  Op.  Atty.  Gen.  19. 
bound  to  protect  the  interests  of  the 

United  States  to  the  same  extent  that  Covenants  by  and  with  railroad  com- 

officers  of  a  corporation  are  bound  to  pany.— See  (1908)  27  Op.  Atty.  Gen.  19. 
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§  10053.  (Act  March  4,  1911,  c.  285,  §  2.)    Panama  Railroad  Com- 
pany to  carry  no  insurance,  nor  make  further  payment  on 
notes  given  by  it  to  the  United  States. 
Hereafter  the   Panama   Railroad   Company  shall  carry  no   in- 
surance to  cover  marine  or  fire  losses,  nor  make  any  further  pay- 
ment on  the  principal  or  interest  on  notes  heretofore  given  by  it  to 
the  United  States  for  moneys  appropriated  for  its  use.     (36  Stat. 
1451.) 

This  section  was  part  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1912,  cited  above. 

A  similar  provision  as  to  insurance  was  made  by  the  sundry  civil  appropria- 
tion act  for  the  preceding  year,  Act  June  25,  1910,  c.  384,  &  2,  36  Stat.  772. 

§  10054.  (Act  March  4,  1911,  c.  285,  §  6.)     Panama  Railroad  Com- 

pany  not  to  be  required  to  give  bond  in  contracts  for  services, 

etc.,  to  Army,  Navy,  etc. ;  such  contracts  may  be  for  less  than 

one  year;  writing  not  required. 

Hereafter  the  Panama  Railroad  Company  shall  not  be  required 

to  give  bond,  either  with  or  without  surety,  in  contracts  which 

it  may  make  to  furnish  services,  materials,  or  supplies  to  the  Army, 

Navy,  Marine  Corps,  or  other  departments  of  the  Government,  and 

such  contracts  may  be  made  for  periods  less  than  one  year,  as  may 

be  agreed  on,  and  formal  contracts  in  writing  shall  not  be  required 

unless  agreed  on.    (36  Stat.  1452.) 

This  section  was  part  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1012,  cited  above. 

§  10054a.  (Act  Aug.  1,  1914,  c.  223,  §  4.)     Consolidation  of  func- 
tions in  regard  to  funds  of  Canal  Zone  government  and  Pan- 
ama Railroad  operations,  and  to  funds  appropriated  for  Pan- 
ama Canal,  authorized. 
The  consolidation  of  the  functions  of  receiving,  disbursing,  and 
accounting  for  the  funds  of  the  Canal  Zone  government  and  the 
Panama  Railroad  operations  on  the  Isthmus  with  the  functions  of 
receiving,  disbursing,  and  accounting  for  the  funds  appropriated 
for  the  Panama  Canal  shall  be  and  is  hereby  authorized  in  so  far 
as  may  be  practicable :   Provided,  That  separate  accounts  shall  be 
kept  of  the  transactions- under  each  fund.    (38  Stat.  679.) 

This  was  section  4  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1915,  cited  above.  • 

§  10054b.  (Act  Aug.  1,  1914,  c.  223,  §  5.)  Accounting  by  collect- 
ing  officers  of  canal;  regulations. 
The  collecting  officers  of  the  Panama  Canal  shall  render  their 
accounts  in % such  detail,  and  shall  transmit  with  their  accounts  to 
the  accounting  officers  of  the  Treasury  charged  with  the  settlement 
thereof  all  such  papers,  records,  and  copies  relating  to  their  trans- 
actions as  collectors  as  shall  be  prescribed  in  regulations  approved 
by  the  President,  and,  in  his  judgment,  not  incompatible  with  the 
methods  of  accounting  prescribed  in  the  so-called  Dockery  Act, 
approved  July  thirty-first,  eighteen  hundred  and  ninety-four.  (38 
Stat.  679.) 

This  was  section  5  of  the  sundry  civU  appropriation  act  for  the  fiscal  year 
1915,  cited  above. 

The  sections  of  the  Dockery  Act  of  July  31,  1894,  c.  174,  mentioned  in  this 
section,  are  set  forth,  or  referred  to,  ante,  §  417. 

Subsequent  provisions  for  accounting  were  made  by  Act  March  3,  1915,  c* 
75,  §  3,  post,  S  10054c. 

§  10054a  (Act  March  3,   1915,  c.  75,  §  3.)     Accounting  by  col- 
lecting officers  of  canal ;  regulations  to  provide  for  examination 
of  accounts  and  vouchers,  etc.,  at  Canal  Zone ;  expenses  of  per- 
sons designated  therefor. 
In  prescribing  regulations  under  the  provisions  of  section  five  of 
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the  sundry  civil  Act  of  August  first,  nineteen  hundred  and  fourteen, 
the  President  shall  provide  that  in  lieu  of  furnishing  to  the  auditor 
individual  detail  collection  vouchers,  not  provided  for  in  said  regula- 
tions, two  competent  persons,  one  from  the  office  of  the  Auditor 
for  the  War  Department,  designated  by  the  auditor,  and  one  from 
the  office  of  the  Comptroller  of  the  Treasury,  designated  by  the 
comptroller,  shall  be  sent  semiannually,  at  such  time  as  may  be 
designated  by  the  comptroller,  to  the  Canal  Zone  to  examine  the 
accounts  and  vouchers  and  verify  the  submitted  schedules  of  col- 
lections and  report  in  triplicate  to  the  Auditor  for  the  War  Depart- 
ment, the  Comptroller  of  the  Treasury,  and  the  auditor  of  the  Pana- 
ma Canal;  and  such  persons  shall  make  such  other  examination 
into  the  accounts  of  the  Panama  Canal  as  may  be  directed  by  the 
comptroller,  and  for  all  such  purposes  they  shall  have  access  to  all 
records  and  papers  pertaining  thereto.  Such  examination  and  in- 
spection shall  be  made  for  the  period  covered  by  the  persons  desig- 
nated as  soon  as  practicable,  and  the  report  of  such  persons  shall 
be  promptly  filed.  Such  persons  shall  be  furnished  their  transporta- 
tion going  and  returning,  including  meals,  and  be  paid  a  per  diem 
of  $4  from  the  day  of  sailing  from  the  United  States  until  return 
thereto,  both  days  inclusive,  in  lieu  of  subsistence  on  the  Isthmus 
and  all  other  expenses,  out  of  such  appropriation  for  the  Panama 
Canal  as  may  be  designated  by  the  governor.    (38  Stat.  886.) 

This  was  erection  3  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1916,  cited  above. 

Act  Aug.  1,  1914,  c  223,  §  5,  mentioned  in  this  section,  is  set  forth  ante, 
110054b. 
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10055.  Union  Pacific  Railroad. 

10056.  Connection  of  other  roads. 

10057.  Railroads    and    telegraphs    con- 

structed from  Missouri  River 
to  Pacific  Ocean  to  be  operat- 
ed and  used  as  one  continuous 
line;  refusal  so  to  operate,  or 
to  afford  to  each  road  equal 
facilities  as  to  rates,  time,  or 
transportation,  punishable ; 
damages  for  failure  or  refusal 
to  comply  with  provisions  of 
acts  and  actions  for  recovery 
thereof. 

10058.  Interstate    communication. 

10059.  Compensation  of  directors,  etc., 

appointed  by  the  United 
States. 

10060.  Secretary  of  Treasury   to  with- 

hold payments  to  certain  rail- 
roads. 

10061.  Collection  of  percentage  of  net 

earnings  due  United  States. 

10062.  Settlement  of  accounts  for  Army 

transportation  services,  etc. 


Bee. 

10063.  Settlement  of  accounts  for  Navy 

and  Marine  Corps  transporta- 
tion services,  etc. 

10064.  Settlement  of  claims  for  trans- 

portation  services   by   certain 
railroads;    credit  on  notes. 

10065.  Payment   for    transportation    of 

property   or   troops    over   cer- 
tain roads  prohibited. 

10066.  Payment   for   Army  transporta- 

tion  services   to   certain   rail- 
roads. 

10067.  Payment    for   transportation  of 

Indian  goods  and  supplies. 

10068.  Companies  may  sue  in  Court  of 

Claims. 

10069.  Circuit    court   to   issue    manda- 

mus, etc. 

10070.  Protection    of   liens    of    United 

States;     redemption   of   mort- 
gages, etc. 

10071.  Investment  of  sinking-funds  for 

security     of    indebtedness     to 
United  States. 


§  10055.  (R.  S.  §  5256.)    Union  Pacific  Railroad. 

The  books,  records,  correspondence,  and  all  other  documents  of 
the  Union  Pacific  Railroad  Company,  shall  at  all  times  be  open  to  in- 
spection by  the  Secretary  of  the  Treasury,  or  such  persons  as  he  may 
delegate  for  that  purpose.  The  laws  of  the  United  States  provid- 
ing for  proceedings  in  bankruptcy  shall  not  be  held  to  apply  to  said 
corporation.  No  dividend  shall  hereafter  be  made  by  said  company 
but  from  the  actual  net  earnings  thereof;  and  no  new  stock  shall  be 
issued  or  mortgages  or  pledges  made  on  the  property  or  future  earn- 
ings of  the  company  without  leave  of  Congress,  except  for  the  pur- 
pose of  funding  and  securing  debt  now  existing,  or  the  renewals 
thereof.  No  director  or  officer  of  said  road  shall  hereafter  be  in- 
terested, directly  or  indirectly,  in  any  contract  therewith  except  for 
his  lawful  compensation  as  such  officer.  Any  director  or  officer  who 
shall  pay  or  declare,  or  aid  in  paying  or  declaring,  any  dividend,  or 
creating  any  mortgage  or  pledge  prohibited  by  this  act,  shall  be 
punished  by  imprisonment  not  exceeding  two  years,  and  by  fine  not 
exceeding  five  thousand  dollars. 

Act  March  3,  1873,  c.  226,  §  4,  17  Star.  509. 

The  provisions  of  Act  March  3,  1873,  c.  226,  §  4,  cited  above,  which  were  in- 
corporated into  this  section  of  the  Revised  Statutes,  were  intended  apparently 
for  the  protection  of  the  rights  and  interests  of  the  United  States  in  the  Union 
Pacific  Railroad,  pursuant  to  Act  July  1.  1862,  c.  120,  12  Stat  489,  as  amend- 
ed by  Act  July  2,  1864,  c.  216,  13  Stat  356,  providing  for  the  incorporation  of 
the  Union  Pacific  Railroad  Company,  etc. 

Further  provisions  on  this  subject  were  contained  in  Act  May  7,  1878,  c.  96, 
20  Stat.  58,  providing  for  the  ascertainment  of  net  earnings  and  the  establish- 
ment of  a  sinking  fund  to  pay  debts  of  the  company  and  other  railroad  com- 
panies. 

Other  provisions  punishing  the  illegal  declaring  or  paying  of  dividends  by 
officers  of  certain  bond-aided  railroads  were  made  by  Act  May  7,*  1878,  c.  96,  § 
6,  20  Stat.  59. 

(12318) 


k 


Tit  64) 


RAILWAYS 


§   10056 


Provisions  relating  to  the  construction  and  operation  of  telegraph  lines  by 
subsidised  railroad  and  telegraph  companies  were  made  by  Act  Aug.  7,  1888, 
c  772,  post,  §5  10060-10086. 

All  railway  companies  which  had  received  aid  by  grants  of  lands,  rights  of 
way,  or  otherwise,  were  required  to  carry  the  mails  at  prices  to  be  fixed  by  Con- 
gress or  the  Postmaster-General,  by  R.  S.  §  4001,  ante,  §  7482. 

Land-grant  railroad  companies  were  entitled  to  receive  as  compensation  for 
canning  the  mails  only  80  per  cent,  of  the  compensation  authorized  to  be  paid 
other  companies,  by  Act  July  12,  1876,  c.  179,  §  13,  ante,  §  7485,  and  Act  July 
28,  1916,  c  261,  S  1,  ante,  f  7482a. 

Notes  of  Decisions 


Enforcement    of    regulations.  —  The 

government,  being  the  creator  of  the 
Union  Pacific  Railway  Company,  and 
a  large  contributor  to  its  finances,  and 
having  a  pecuniary  interest  in  its  suc- 
cessful management,  has  full  supervi- 
sory power  over  it,  and  may  make  and 
enforce  through  the  courts  reasonable 
regulations  not  interfering  with  vested 
rights.  U.  S.  v.  Western  Union  Tel. 
Co.  (C.  C  1892)  50  Fed.  28,  decree  re- 
versed Union  Pac.  Ry.  Co.  v.  U.  B. 
(1894)  59  Fed.  813,  8  C.  C.  A.  282. 

§  10056.  (R.  S.  §  5257.)    Connection  of  other  roads. 

Any  railroad  company  now  or  hereafter  incorporated  under  any 
law  of  the  United  States,  or  of  any  State,  which  has  been  or  may  be 
organized  by  an  act  of  Congress,  may  connect  its  road  with  the 
Union  Pacific  Railroad,  or  any  of  its  branches. 
Act  July  1,  1862,  c  120,  *  15,  12  Stat.  496. 

Notes  of  Decision* 


Equitable  suits— Construction  of  this 
act  directing  a  suit  in  equity  to  be  in- 
stituted in  the  name  of  the  United 
States  against  the  Union  Pacific  Rail- 
road Company  and  others.  U.  S.  v. 
Union  Pac.  R.  Co.  (C.  C.  1873)  Fed. 
Cas.  No.  16,598. 

Redress  for  fraudulent  acts  on  the 
part  of  the  managing  officers  of  the 
Union  Pacific  Railroad  Company  can- 
not be  obtained  in  a  suit  brought  by 
the  United  States.    Id. 


Act  construed-— The  bridge  construct- 
ed by  the  Union  Pacific  Railroad  com- 
pany over  the  Missouri  between  Omaha 
and  Council  Bluffs  is  a  part  of  its  road. 
Union  P.  R.  R.  Co.  v.  Hall  (1875)  91 
U.  S.  343,  23  L.  Ed.  428. 

This  act  and  the  act  of  July  2,  1864 
(13  Stat  356),  construed  in  the  light 
of  Act  of  May  7,  1878  (20  Stat.  5G), 
and  sundry  decisions  of  the  Supreme 
Court    (1895)  21  Op.  Atty.  Gen.  145. 

State  regulation^ This  section  does 
not  place  the  right  of  way  of  the  Union 
Pacific  Railway  beyond  the  reach  of 
the  power  of  eminent  domain  of  the 
utate  of  Kansas,  nor  exempt  it  from 
the  operation  of  the  laws  of  the  state 
respecting  the  crossing  and  connecting 
of  railroads,  and  the  condemnation  of 
property  for  these  purposes.  Union 
Pacific  Ry.  Co.  v.  Leavenworth,  N.  &  S. 
Ry.  Co.  (C.  C.  1887)  29  Fed.  728. 

Sections  1310-1316,  inclusive,  of  the 
Iowa  Code,  requiring  railway  compa- 
nies connecting  with  the  Union  Pacific 
Railway  to  transfer  their  freight,  pas- 
sengers, and  express  matter  at  Council 
Bluffs,  are  in  conflict  with  the  acts  of 
July  1,  1862,  and  June  15,  1866,  as  be- 
ing a  state  regulation  of  commerce,  and 
cannot,  therefore,  be  enforced.  Coun- 
cil Bluffs  v.  Kansas  City,  St  J.  &  C.  B. 
R.  Co.  (1876)  45  Iowa,  338,  24  Am. 
Rep.  773. 

Combinations  In  restraint  of  trade.— 

The  acquisition  by  the  Union  Pacific 
Railroad  Company,  then  operating  a 
bae  from  Missouri  river  points  to  Port- 


land, and  thence  to  San  Francisco  by' 
steamship  connection,  of  46  per  cent,  of 
the  outstanding  capital  stock  of  the 
Southern  Pacific  Company,  with  the  in- 
tent and  result,  not  only  of  securing  the 
California  connection  at  Ogden  over  the 
Central  Pacific  line,  and  thus  effecting 
such  a  continuity  of  the  Union  Pacific 
and  Central  Pacific  lines  from  the  Mis- 
souri river  to  San  Francisco,  as  was 
contemplated  by  the  acts  of  July  1, 
1862  (12  Stat.  489,  c.  120),  July  2,  1864 
(13  Stat.  356,  c.  216),  and  June  20, 
1874  (18  Stat  111,  c.  331),  but  of  ob- 
taining the  dominating  control  of  the 
entire  Southern  Pacific  system,  con- 
sisting of  lines  by  water  and  rail,  to- 
gether forming  a  transportation  sys- 
tem from  New  York  and  other  At- 
lantic ports  to  San  Francisco  and  Port- 
land and  other  Pacific  coast'  points,  with 
various  branches  and  connections,  be- 
sides a  steamship  line  from  San  Fran- 
cisco to  Panama,  and  from  San  Fran- 
cisco to  the  Orient,  and  a  half  interest 
in  another  line  between  the  two  latter 
points,  which*  system  was  actively  com- 
peting with  the  purchasing  road  for 
interstate  business,  large  in  volume, 
though  small  in  comparison  with  the 
tctal  traffic  carried,  creates,  contrary 
to  the  act  of  July  2,  1800,  a  combination 
in  restraint  of  interstate  trade.  U.  S. 
v.  Union  Pacific  R.  -Co.  (1912)  33  Sup. 
Ct  53,  226  IT.  S.  61,  57  L.  Ed.  124. 

Cited    without    definite    application, 

Stuart  v.  Union  Pac.  R.  Co.  (1913) 
33  Sup.  Ct.  338,  227  U.  S.  342,  57  L.  Ed. 
535. 
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§  10057.  (Act  July  2,  1864,  c.  216,  §  15,  as  amended,  Act  June  20, 
1874,  c.  331.)    Railroads  and  telegraphs  constructed  from  Mis- 
souri River  to  Pacific  Ocean  to  be  operated  and  used  as  one  con- 
tinuous line;  refusal  so  to  operate,  or  to  afford  to  each  road  equal 
facilities  as  to  rates,  time,  or  transportation,  punishable;  dam- 
ages for  failure  or  refusal  to  comply  with  provisions  of  acts  and 
actions  for  recovery  thereof. 
The   several  companies   authorized  to   construct   the   aforesaid 
roads  are  hereby  required  to  operate  and  use  said  roads  and  tele- 
graph for  all  purposes  of  communication,  travel,  and  transporta- 
tion, so  far  as  the  public  and  the  government  are  concerned,  as 
one  continuous  line;  and,  in  such  operation  and  use,  to  afford  and 
secure  to  each  equal  advantages  and  facilities  as  to  rates,  time,  and 
transportation,  without  any  discrimination  of  any  kind  in  favor 
of  the  road  or  business  of  any  or  either  of  said  companies,  or  ad- 
verse to  the  road  or  business  of  any  or  either  of  the  others,  and  it 
shall  not  be  lawful  for  the  proprietors  of  any  line  of  telegraph, 
authorized  by  this  act,  or  the  act  amended  by  this  act  to  refuse, 
or  fail  to  convey  for  all  persons  requiring  the  transmission  of  news 
and  messages  of  like  character,  on  pain  of  forfeiting  to  the  person 
injured  for  each  offence,  the  sum  of  one  hundred  dollars,  and  such 
other  damage  as  he  may  have  suffered  on  account  of  said  refusal 
or  failure,  to  be  sued  for  and  recovered  in  any  court  of  the  United 
States,  or  of  any  state  or  territory  of  competent  jurisdiction. 

And  any  officer  or  agent  of  the  companies  authorized  to  con- 
struct the  aforesaid  roads,  or  of  any  company  engaged  in  operating 
either  of  said  roads,  who  shall  refuse  to  operate  and  use  the  road 
or  telegraph  under  his  control,  or  which  he  is  engaged  in  operating 
.for  all  purposes  of  communication,  travel,  and  transportation,  so  far 
as  the  public  and  the  Government  are  concerned,  as  one  continuous 
line,  or  shall  refuse,  in  such  operation  and  use,  to  afford  and  secure 
to  each  of  said  roads  equal  advantages  and  facilities  as  to  rates,  time, 
or  transportation,  without  any  discrimination  of  any  kind  in  favor 
of,  or  adverse  to,  the  road  or  business  of  any  or  either  of  said  com- 
panies, shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  con- 
viction thereof,  shall  be  fined  in  any  sum  not  exceeding  one  thou- 
sand dollars,  and  may  be  imprisoned  not  less  than  six  months.  In 
case  of  failure  or  refusal  of  the  Union  Pacific  Railroad  Company,  or 
either  of  said  branches,  to  comply  with  the  requirements  of  this 
act  and  the  acts  to  which  this  act  is  amendatory,  the  party  injured 
or  the  company  aggrieved  may  bring  an  action  in  the  district  or 
circuit  court  of  the  United  States  in  the  Territory,  district,  or  cir- 
cuit in  which  any  portion  of  the  road  of  the  defendant  may  be  situ- 
ated, for  damages  on  account  of  such  failure  or  refusal;  and,  upon 
recovery,  the  plaintiff  shall  be  entitled  to  judgment  for  treble  the 
amount  of  all  excess  of  freight  and  fares  collected  by  the  defendant, 
and  for  treble  amount  of  damages  sustained  by  the  plaintiff  by  such 
failure  or  refusal;  and  for  each  and  every  violation  of  or  failure  to 
comply  with  the  requirements  of  this  act,  a  new  cause  of  action  shall 
arise ;  and  in  case  of  suit  in  any  such  Territory,  district,  or  circuit, 
process  may  be  served  upon  any  agent  of  the  defendant  found  in 
the  Territory,  district,  or  circuit  in  which  such  suit  may  be  brought, 
and  such  service  shall  be  by  the  court  held  to  be  good  and  sufficient ; 
and  it  is  hereby  provided  that  for  all  the  purposes  of  said  act,  and 
of  the  acts  amendatory  thereof,  the  railway  of  the  Denver  Pacific 
Railway  and  Telegraph  Company  shall  be  deemed  and  taken  to  be  a 
part  and  extension  of  the  road  of  the  Kansas  Pacific  Railroad,  to 
the  point  of  junction  thereof  with  the  road  of  the  Union  Pacific 
Railroad  Company  at  Cheyenne,  as  provided  in  the  act  of  March 
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third,  eighteen  hundred  and  sixty-nine.     (13  Stat.  362.     18  Stat. 
111.) 

This  section  was  part  of  an  act  entitled  as  an  act  to  amend  Act  July  1,  1862, 
c.  120, 12  Stat.  489,  which  was  entitled  "An  act  to  aid  in  the  construction  of  a 
railroad  and  telegraph  line  from  the  Missouri  River  to  the  Pacific  Ocean,  and 
to  secure  to  the  Government  the  use  of  the  same  for  postal,  military,  and  other 
purposes,"  and  which  incorporated  the  Union  Pacific  Railroad  Company. 

Said  Act  July  1,  1862,  c.  120,  also  authorized  the  Leavenworth,  Pawnee  & 
Western  Railroad  Company,  the  Central  Pacific  Railroad  Company,  the  Han- 
nibal &  St.  Joseph  Railroad,  and  the  Pacific  Railroad  Company  of  Missouri  to 
construct  certain  branches  or  portions  of  said  railroad. 

Both  said  acts  were  omitted  from  the  Revised  Statutes,  probably  because 
their  provisions  were  regarded  as  temporary  and  executed,  except  a  provision  of 
said  Act  July  1,  1862,  c.  120,  |  15,  which  was  incorporated  into  R.  S.  §  5257, 
anto,  §■  10056. 

This  section  of  said  amendatory  act  of  July  1,  1864,  c  216,  as  originally 
enacted,  contained  only  the  first  paragraph  thereof  as  set  forth  here,  ending 
with  the  words  **or  of  any  State  or  Territory  of  competent  jurisdiction." 

The  provisions  of  the  second  paragraph,  beginning  with  the  words  "And  any 
officer  or  agent  of  the  companies,"  etc.,  were  added  by  amendment  by  Act 
June  20,  1894,  c.  331,  last  cited  above. 

The  companies  and  the  roads  referred  to  in  this  section,  as  originally  enacted, 
as  "the  several  companies  authorized  to  construct  the  aforesaid  reads,"  and  re- 
ferred to  also  in  the  provisions  added  thereto  by  amendment,  were  the  Union 
Pacific  Railroad  Company  and  the  other  companies  mentioned  above  as  au- 
thorized to  construct  portions  of  the  railroad,  and  the  roads  so  constructed  by 
them. 

See,  also,  notes  to  R.  S.  §  5260,  post,  |  10060. 

Act  March  3,  1869,  c  127,  15  Stat  324,  mentioned  in  the  last  of  the  provi- 
sions so  added  by  amendment  to  the  section,  was  also  omitted  from  the  Revised 
Statutes.  It  related  to  contracts  by  the  Union  Pacific  Railroad  Company  with 
the  Denver  Pacific  Railway  &  Telegraph  Company  for  the  construction  of  cer- 
tain lines  of  roads. 

Notes  of  Decisions 


Construction^-On  the  face  of  the 
acts  of  1862  and  1864,  called  the  "Pa- 
cific Railroad  Acts,"  the  obligation  of 
the  Union  Pacific  Railroad  Company 
tod  its  branches  to  build  and  operate 
for  the  public  a  telegraph  line  along 
its  right  of  way  was  an  obligation  which 
they  could  not  abandon.  Western 
Union  Tel.  Co.  v.  Union  Pac.  Ry.  Co. 
(C.  C.  1880)  3  Fed.  1;   Id.,  3  Fed.  721. 

This  act,  being  in  express  terms 
amendatory  of  Act  July  1,  1862,  c.  120, 
incorporating  the  Union  Pacific  Rail- 
road Company,  both  these  acts  consti- 
tute in  legal  contemplation  but  one  stat- 
ute, and  are  to  be  read  and  construed 
together  as  such.  (1873)  14  Op.  Atty. 
Gen.  233. 

As  to  combinations  in  restraint  of 
trade,  see  note  under  the  preceding 
section. 

"Contlneous  railroad."— A  provision 
in  Act  July  3,  1866,  that  the  Union 
Pacific  Railroad  Company,  Eastern  Di- 
vision, should  be  entitled  only  to  the 
■ame  amount  of  bonds  as  though  it 
bad  connected  its  line  with  the  main 
line  on  the  100th  degree  of  longitude  as 
required  by  law,  is  not  a  legislative  de- 
termination that  this  act  required  such 
union.  Stuart  ▼.  Union  Pac  R.  Co. 
(1913)  33  Sup.  Ct  338,  227  U.  S.  342, 
67  L.  Ed.  535,  affirming  decree  (1910) 
178  Fed.  753,  103  C.  C.  A.  89. 

Act  July  2,  1864,  c.  217,  13  Stat.  365, 
incorporated  the  Northern  Pacific  Rail- 
road Company   and   empowered   it    to 
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construct  and  maintain  a  continuous 
railroad,  etc.,  between  a  point  on  Lake 
Superior  and  some  point  on  Puget 
Sound.  Held,  that  the  Northern  Pa- 
cific Railway  Company,  as  successor  of 
the  original  grantee,  operated  a  "con- 
tinuous railroad"  within  the  meaning  of 
the  charter,  where  it  operated  at  least 
one  train  each  way  daily  from  terminus 
to  terminus  directly  through  without 
change  of  cars  or  deviation  from  the 
main  line,  which  train,  with  the  accom- 
modation afforded  by  others,  furnished 
adequate  service  over  the  line,  and  it 
was  not  required  to  run  all  its  through 
trains  to  the  terminus  of  the  road. 
State  v.  Northern  Pac.  Ry.  Co.  (1909) 
102  P.  24,  53  Wash.  370. 

Through   tariff   rates.— Prior  to   the 

passage  of  the  Hepburn  act  (Act  June 
29,  1906,  c.  3591,  34  Stat  584),  con- 
necting railroads  were  free  to  adopt  or 
refuse  to  adopt  joint  through  tariff 
rates,  and  this  freedom  was  not  abridg- 
ed, as  between  the  Union  Pacific  Rail- 
road Company  and  the  Central  Pacific 
Railroad  Company,  by  either  section  12 
of  Act  July  1, 1862,  e.  120, 12  Stat  495, 
requiring  the  roads  of  such  companies 
to  be  operated  as  one  continuous  line, 
so  far  as  the  public  or  the  government 
are  concerned,  or  the  provision  of  this 
section  which  requires  them  to  afford 
and  secure  to  each  equal  advantages 
and  facilities  as  to  rates,  time,  and 
transportation  without  discrimination. 
(O.  O.  1911)   United  States  v.  Union 
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Pac.  B.  Co.,  188  Fed.  102,  decree  modi- 
fied (1912)  33  S.  Ct  53,  228  U.  S.  61, 
57  L.  Ed.  124. 

State  legislation.— The  right  of  way  of 
the  Union  Pacific  Railway  is  not  prop- 
erty of  the  federal  government  set 
apart  for  its  own  public  use,  so  as  to 
exempt  it  from  the  operation  of  a  law 
of  the  state  of  Nebraska  respecting  the 
crossing  and  connecting  of  railroads, 
and  the  condemnation  of  property  for 
those  purposes.  Union  Pac.  Ry.  Co.  v. 
Burlington  &  M.  R.  R.  Co.  (C.  O.  1880) 
3  Fed.  106. 

Telegraph  lines.— Under  Act  July  1, 
1862,  Act  July  2,  1864,  and  Act  May  7, 
1878,  where  the  Union  Pacific  Rail- 
way Company  contracted  and  owned  a 
telegraph  line  along  its  road  as  did  the 
Western  Union  Telegraph  Company, 
and  by  agreement  the  wires  of  the  rail- 
road company  were  operated  and  used 
by  the  telegraph  company,  the  govern- 
ment could  not  recover  sums  paid  it  on 
account  of  government  messages  de- 
livered to  the  telegraph  company  for 
transmission,  on  the  ground  that  they 
in  part  passed  over  the  wires  of  the 
railroad  company,  there  being  no  evi- 
dence that  any  part  of  them  were  sent 
over  such  wires  rather  than  over  the 
wires  of  the  telegraph  company,  nor 
any  requirement  in  that  regard.  U.  S. 
v.  Western  Union  Telegraph  Co.  (1895) 
16  Sup.  Ct  210,  211,  160  U.  S.  53,  40 
L.  Ed.  337. 


The  United  States  Telegraph  Compa- 
ny had  power  to  assign  and  transfer  to 
another  telegraph  company  its  right  de- 
rived from  this  act  to  construct  a  tel- 
egraph line  along  the  line  of  the  Kan- 
sas Pacific  Railroad.  Western  Union 
Tel.  Co.  v.  Union  Pac.  Ry.  Co.  (C.  C. 
1880)  3  Fed.  423. 

The  papers  submitted  disclosing  the 
fact  that  the  line  of  telegraph  operated 
by  the  Western  Union  Telegraph  Com- 
pany along  the  route  of  the  Union  Pa- 
cific Railroad  and  of  the  Central  Pacific 
Railroad,  from  Omaha  to  San  Francis- 
co, is  a  different  line  from  that  original- 
ly built  and  equipped  between  the  same 
termini  by  the  Union  Pacific  Railroad 
Company  and  the  Central  Pacific  Rail- 
road Company,  under  Act  July  1,  1862, 
c.  120.  Held,  that  the  line  operated  by 
the  Western  Union  Telegraph  Compa- 
ny is  not  subject  to  the  provisions  of 
that  act  and  of  its  supplements,  requir- 
ing one-half  the  compensation  for  serv- 
ices rendered  the  government  over  the 
telegraph  lines  established  thereunder 
to  be  applied  to  the  payment  of  the 
bonds  issued  by  the  United  States  in 
aid  of  the  construction  thereof,  and 
that  no  portion  of  the  compensation  al- 
lowable for  the  transmission  of  gov- 
ernment dispatches  over  the  said  line 
can  be  retained  for  payment  of  the 
bonds  mentioned.  (1873)  14  Op.  Atty. 
Gen.  173. 


§  10058.  (R.  S.  §  5258.)    Interstate  communication. 

Every  railroad  company  in  the  United  States,  whose  road  is  op- 
erated by  steam,  its  successors  and  assigns,  is  hereby  authorized  to 
carry  upon  and  over  its  road,  boats,  bridges,  and  ferries,  all  passen- 
gers, troops,  Government  supplies,  mails,  freight,  and  property  on  their 
way  from  any  State  to  another  State,  and  to  receive  compensation 
therefor,  and  to  connect  with  roads  of  other  States  so  as  to  form  con- 
tinuous lines  for  the  transportation  of  the  same  to  the  place  of  destina- 
tion. But  this  section  shall  not  affect  any  stipulation  between  the  Gov- 
ernment of  the  United  States  and  any  railroad  company  for  transpor- 
tation or  fares  without  compensation,  nor  impair  or  change  the  con- 
ditions imposed  by  the  terms  of  any  act  granting  lands  to  any  such 
company  to  aid  in  the  construction  of  its  road,  nor  shall  it  be  con- 
strued to  authorize  any  railroad  company  to  build  any  new  road  or 
connection  with  any  other  road  without  authority  from  the  State  in 
which  such  railroad  or  connection  may  be  proposed.  And  Congress 
may  at  any  time  alter,  amend,  or  repeal  this  section. 
Act  June  15,  1866,  c.  124,  §§  1,  2,  14  Stat.  66. 

Notes  of  Decisions 


Right  to  engage  In  Interstate  com* 
merce.— This  section  does  not  in  any 
wise  interfere  with  the  enactment  of 
laws  by  the  states  to  promote  the  safe- 
ty of  passengers,  while  traveling,  within 
their  respective  limits,  from  one  state 
to  another,  in  cars  propelled  by  steam. 
New  York,  N.  H.  &  H.  R.  Co.  v.  People 
of  the  State  of  New  York  (1897)  17 
Sup.  Ct  418,  165  U.  S.  628,  41  U  Ed. 
853. 
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This  section  gives  railroads  the 
right  to  engage  in  interstate  business, 
and  to  become  jointly  interested  with 
roads  in  other  states  in  interstate  busi- 
ness originating  on  their  lines;  and  a 
foreign  railroad,  contracting  with  a  do- 
mestic railroad  for  the  through  ship- 
ment of  cars,  stands  on  the  same  foot- 
ing as  the  domestic  railroad,  and  the 
statute  does  not  forbid  the  attachment 
of  a  car  of  the  foreign  railroad  when  in 
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the  state  and  not  in  actual  use.  De 
Rochemont  v.  New  York  Cent.  &  H.  R, 
R.  (1909)  71  A.  868,  76  N.  H.  168. 

State  regulation  of  commerce*— Any 

exercise  of  state  authority,  in  what- 
ever form  manifested,  which  directly 
regulates  interstate  commerce,  is  re- 
pugnant to  the  commerce  clause  of  the 
constitution.  Adams  Exp.  Co.  v.  Ken- 
tucky (1909)  29  Sup.  Ct.  633,  634, 
214  U.  S.  218,  53  L.  Ed.  972. 

This  section  was  passed  by  congress 
under  the  commerce  clause  of  the  con- 
stitution, and  authorizes  continuous 
lines  of  railroads  from  one  state  to 
another,  and  thus  secures  interstate 
commerce  against  obstacles,  even  if  at- 
tempted by  state  action,  and  does  not 
deprive  courts  of  admiralty  of  any  ju- 
risdiction which  they  otherwise  had. 
The  St  Louis  (D.  C.  1891)  48  Fed. 
312,313. 

Sections  1310-1316,  inclusive,  of  the 
Iowa  Code,  requiring  railway  compa- 
nies connecting  with  the  Union  Pacific 
Railway  to  transfer  their  freight,  pas- 
sengers, and  express  matter  at  Coun- 
cil Bluffs,  are  in  conflict  with  the  act 
of  July  1,  1862,  and  this  act,  as  being 
a  state  regulation  of  commerce,  and 
cannot,  therefore,  be  enforced.  Coun- 
cil Bluffs  v.  Kansas  City,  St.  J.  &  C. 
B.  R.  Co.  (1876)  46  Iowa,  338,  24  Am. 
Rep.  773. 

State  police  regulation-— The  state 
can  do  nothing  which  will  directly  bur- 
den interstate  traffic  Illinois  Cent.  R. 
Co.  v.  Illinois  (1896)  16  Sup.  Ct  1096, 
163  U.  S.  142,  41  L.  Ed.  107. 

This  section  does  not  in  any  wise  in- 
terfere with  the  enactment  of  laws  by 
the  states  to  promote  the  safety  of 
passengers,  while  traveling,  within 
their  respective  limits,  from  one  state 
to  another,  in  cars  propelled  by  steam. 
New  York,  N.  H.  &  EL  R.  Co.  v.  New 
York  (1897)  17  Sup.  Ct.  418,  420,  166 
U.  8.  628,  41  L.  Ed.  863. 

This  section,  only  giving  authority 
to  railroad  companies  to  carry  freight 
and  property  over  their  respective 
roads  from  one  state  to  another,  does 
not  authorize  a  railroad  company  to 
carry  into  a  state  cattle  known,  or 
which  by  due  diligence  might  be  known, 
to  be  in  such  condition  as  to  impart  or 
communicate  disease  to  the  domestic 
cattle  of  such  state.  Missouri,  K.  & 
T.  R.  Co.  v.  Haber  (1898)  18  Sup.  Ct 
488,  497,  169  U.  S.  613,  42  L.  Ed.  878. 

Rev.  St  Ohio  1890,  §  3320,  requiring 
all  railroads  within  the  state  to  stop 
three  regular  passenger  trains,  if  so 
many  were  run  daily,  at  places  con- 
taining over  3*000  inhabitants,  was 
not  inconsistent  with  this  section, 
which  was  not  intended  to  interfere 
with  the  state's  authority  to  enact  reg- 
ulations for  the  public  convenience, 
only  incidentally  affecting  interstate 
commerce.  Lake  Shore  &  M.  S.  R. 
Co.  v.  Ohio  (Ohio  1899)  19  Sup.  Ct 
466, 173  U.  S.  286,  43  I*  Ed.  702. 


Attachment  and  garnishment  under 
state  process.— Sums  due  to  a  foreign 
railway  carrier  from  other  carriers  as 
the  former's  share  of  freight  on  inter- 
state shipments  may  be  garnished  un- 
der the  state  laws,  despite  the  provi- 
sions of  the  interstate  commerce  act 
and  of  this  section.  Davis  v.  Cleve- 
land, C,  C.  &  St.  L.  R.  Co.  (1910)  30 
Sup.  Ct.  463,  469,  217  U.  S.  167,  64  L. 
Ed.  708,  27  L.  B.  A.  (N.  S.)  823,  18 
Ann.  Cas.  907. 

Cars  owned  by  a  foreign  railway 
company,  which  have  temporarily  come 
into,  the  state  in  the  course  of  inter- 
state transportation,  through  the 
agency  of  other  carriers,  are  subject 
to  attachment  under  the  state  laws, 
despite  the  provisions  of  the  interstate 
commerce  act  and  of  this  section.    Id. 

The  impounding  of-  a  car  under  a 
state  statute  and  thereby  delaying 
transportatiDn  of  passengers  in  the 
car  and  on  the  train  to  which  it  is  to 
be  attached,  and  in  disregard  of  their 
rights,  is  contrary  to  the  policy  of 
Congress,  favoring  continuous  lines 
and  continuous  carriage  in  the  trans- 
portation of  interstate  pasengers. 
Pullman  Co.  v.  Iinke  (D.  C.  1913)  203 
Fed.  1017. 

Where  a  railroad  company  of  this 
state  receives  from  a  connecting  rail- 
road company  of  another  state  a  rail- 
road car  loaded  with  freight,  consigned 
from  a  point  in  another  state  to  a 
point  in  this  state,  under  a  prevailing 
custom  among  railroads,  and  under  a 
contract  between  the  two  roads  at  in- 
terest that,  instead  of  unloading  and 
reloading  at  the  point  of  intersection 
outside  of  this  state,  the  domestic  com- 
pany, upon  payment  for  the  use,  should 
have  the  right  to  bring  the  foreign  car 
loaded  into  this  state  and  to  the  point 
of  destination,  there  to  be  unloaded 
and  afterwards  reloaded  with  freight, 
and  then  returned,  in  the  direction 
from  which  it  came,  to  a  point  beyond 
the  limits  of  this  state,  such  car,  while 
in  this  state,  is  not  exempt  from  at- 
tachment sought  to  be  executed  by 
service  of  summons  of  garnishment 
for  the  collection  of  a  debt  alleged  to 
be  due  by  the  owner,  upon  the  ground 
that  the  impounding  of  the  car  is  such 
an  interference  with  interstate  com- 
merce as  to  be  violative  of  this  section 
and  Const.  U.  S.  art.  1,  §  8,  par.  3. 
Southern  Flour  &  Grain  Co.  v.  North- 
ern Pac.  Ry.  Co.  (1907)  56  S.  B.  742, 
127  Ga.  626,  9  L.  R.  A.  (N.  S.)  853. 

The  statute  does  not  forbid  the  at- 
tachment of  a  car  of  a  foreign  railroad 
when  in  the  state  and  not  in  actual 
use.  De  Rochement  v.  New  York 
Cent.  &  H.  R.  R.  (N.  ET.  1909)  71  Atl. 
868. 

Through  routes  and  rates.— This  sec- 
tion confers  no  power  to  compel  a  rail- 
road company  to  make  through  routes 
and  through  rates  with  one  connecting 
line  because  it  has,  by  agreement, 
made   them   with   another.     Kentucky 
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&  L  Bridge  Go.  y.  Louisville  &  N.  R. 
Co.  (C.  C.  1889)  37  Fed.  567,  2  L.  R. 
A.  289,  appeal  dismissed  (1893)  13 
Sup.  Ct  1048,  149  U.  S.  777,  37  L.  Ed. 
964. 

Vehicles  and  vessels  as  Instruments 
of  Interstate  commerce. — Cars  owned 
by  a  steam  railroad  company  and  de- 
livered by  it  to  other  companies,  load- 
ed with  freight,  to  be  used  in  the 
transportation  of  such  freight  over 
their  lines  to  points  of  destination  in 
other  states,  and  then  returned  within 
a  reasonable  time,  either  loaded,  or 
empty,  to  the  owner  in  the  state  where 
received,  pursuant  to  agreements  be- 
tween the  companies  for  the  continu- 
ous carriage  of  interstate  shipments  of 
freight,  as  authorized  by  this  section, 
and  in  conformity  to  the  policy  of  the 
statutes  regulating  interstate  com- 
merce, are,  until  their  return  to  the 
owner,  instruments  of  interstate  com- 
merce, and  are  not  subject  to  attach- 
ment under  the  laws  of  a  state  into 
which  they  may  be  carried  by  such 
other  companies.  Davis  v.  Cleveland, 
C,  C.  &  St  L.  R.  Co.  (C.  C.  1906) 
146  Fed.  403. 

This  section  does  not  make  a  steam 
ferryboat  owned  by  an  interstate  rail- 
way company,  and  used  to  carry  its 
trains  across  the  Mississippi  river  be- 
tween two  states,  a  part  of  the  rail- 
way, so  as  to  exclude  admiralty  juris- 
diction over  it,  and  the  same  may  be 
libeled  for  wages.  Hitchcock  v.  The 
St.  Louis  (D.  C.  1891)  48  Fed.  312. 

Censtrnation.— See  Dubuque  &  S. 
City  R.  Co.  v.  Richmond  (1873)  86  U. 
S.  (19  Wall.)  584,  22  L.  Ed.  173,  hold- 
ing that  the  act  of  June  15,  1866,  au- 
thorizing every  railroad  operated  by 
steam  to  carry  upon  and  over  its  road, 
bridges,  etc.,  all  passengers  and  prop- 
erty on  their  way  from  one  state  to 
another  state,  and  to  connect  with 
roads  of  other  states  so  as  to  form 
continuous  lines  of  transportation;  and 
the  act  of  July  25,  1866,  authorizing 
the  construction  of  certain  bridges 
over  the  Mississippi   river,  and  mak- 


ing them  free  for  the  crossing  of  all 
trains  of  railroads  terminating  on  ei- 
ther side  of  the  river,  for  reasonable 
compensation,  were  designed  to  re- 
move trammels  upon  transportation 
between  different  states,  interposed  by 
state  enactments  or  by  existing  laws 
of  congress,  and  were  not  intended  to 
interfere  with  private  contracts,  and 
annul  such  as  had  been  made  on  the 
basis  of  existing  legislation  and  exist- 
ing means  of  interstate  communication. 

This  section  and  kindred  legislation 
discloses  a  great  public  policy  in  fa- 
vor of  continuous  laws.  Union  Pac 
R.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1896)  16  Sup.  Ct.  1173,  1183,  163 
U.  S.  564,  41  L.  Ed.  265. 

It  has  been  the  purpose  of  Congress, 
as  shown  by  this  and  other  statutes, 
constantly  to  promote  and  often  to 
require  the  formation  and  operation 
of  continuous  lines  of  transportation. 
Union  Pac.  Ry.  Co.  v.  Chicago,  R.  L 
&  P.  R.  Co.  (1892)  51  Fed.  309,  323, 
2  C.  C.  A.  174,  affirmed  (1896)  16 
Sup.  Ct  1173,  163  U.  S.  564,  41  L. 
Ed.  265. 

State  corporations  accepting  the 
provisions  of  the  Pacific  Railroad  acts 
are  subject  to  all  the  provisions  there- 
of. W.  U.  Tel.  Co.  v.  Union  Pac.  Ry. 
Co.  (C.  C.  1880)  3  Fed.  721. 

Cited  without  definite  application, 
Bowman  v.  Chicago  &  N.  W.  R.  Co. 
(1888)  8  Sup.  Ct  689,  697,  1062,  125 
U.  S.  465,  31  L.  Ed.  700;  In  re  Debs 
(1895)  15  Sup.  Ct  900,  904,  158  U.  S. 
564,  39  L.  Ed.  1092;  Howard  v.  Illinois 
Cent  R.  Co.  (1908)  28  Sup.  Ct  141, 
155,  207  U.  S.  463,  52  L.  Ed.  297  (dis- 
senting opinion);  Louisville  &  N.  R. 
Co.  v.  Western  Union  Telegraph  Co. 
(1913)  207  Fed.  1,  11,  124  C.  C.  A. 
573;  Little  Rock  &  M.  R  Co.  v.  St. 
Louis,  L  M.  &  S.  R.  Co.  (C.  C.  1894) 
59  Fed.  400,  406  (affirmed  [1894]  63 
Fed.  775,  11  C.  C.  A.  417,  26  L.  R.  A. 
192) ;  Danciger  v.  Stone  (C.  C.  1909) 
187  Fed.  853;  U.  S.  v.  United  States 
Express  Co.  (D.  C.  1910)  180  Fed. 
1006  (reversed  [1911]  191  Fed.  673, 
112  C.  C.  A.  219). 


§  10059.  (R.  S.  §  5259.)    Compensation  of  directors,  etc.,  appointed 
by  the  United  States. 

Whenever,  in  any  grant  of  land  or  other  subsidies,  made  or  here- 
after to  be  made,  to  railroads  or  other  corporations,  the  United  States 
has  reserved  the  right,  or  shall  reserve  it,  to  appoint  directors,  en- 
gineers, commissioners,  or  other  agents  to  examine  the  roads,  or  act 
in  conjunction  with  other  officers  of  such  company  or  companies,  all 
the  costs,  charges,  and  pay  of  such  directors,  engineers,  commission- 
ers, or  agents  shall  be  paid  by  the  respective  companies.  Such  di- 
rectors, engineers,  commissioners,  or  agents  shall  be  paid  for  such 
services  the  sum  of  ten  dollars  per  day,  for  each  and  every  day  ac- 
tually and  necessarily  employed,  and  ten  cents  per  mile  for  each  and 
every  mile  actually  and  necessarily  traveled,  in  discharging  the  duties 
required  of  them,  which  per  diem  and  mileage  shall  be  in  full  com- 
pensation for  such  services.  In  case  any  company  shall  refuse  or 
neglect  to  make  such  payments,  no  more  patents  for  lands  or  other 
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subsidies  shall  be  issued  to  such  company  until  these  requirements  are 
complied  with. 

Act  July  27, 1886,  c  278,  5  21,  14  Stat.  299. 

The  printing  and  distribution  of  the  reports  of  the  Government  directors  of 
the  Union  Pacific  Railway  were  provided  for  by  the  Printing  and  Binding  Act 
of  Jan.  12,  1895,  c.  23,  §  73,  par.  40,  ante,  $  7085  (40). 

Cited  without  deflnlto  application,  Co.  v.  Baker  (1905)  25  Sup.  Ot.  375, 
New  Mexico   ex  rel.   Caledonian   Coal      376, 196  U.  S.  432,  49  L.  Ed.  540. 

§  10060.  (R.  S.  §  5260.)     Secretary  of  Treasury  to  withhold  pay- 
ments to  certain  railroads. 

The  Secretary  of  the  Treasury  is  directed  to  withhold  all  payments 
to  any  railroad  company  and  its  assigns,  on  account  of  freights  or 
transportation  over  their  respective  roads  of  any  kind,  to  the  amount 
of  payments  made  by  the  United  States  for  interest  upon  bonds  of 
the  United  States  issued  to  any  such  company,  and  which  shall  not 
have  been  re-imbursed,  together  with  the  five  per  centum  of  net  earn- 
ings due  and  unapplied,  as  provided  by  law. 

Act  March  3,  1873,  c.  226,  $  2,  17  Stat.  508. 

Act  July  1,  1862,  c.  120,  12  Stat.  4S9,  incorporating  the  Union  Pacific  Rail- 
road Company,  by  section  6  thereof,  12  Stat.  493,  required  that  at  least  five 
per  centum  of  the  net  earnings  of  its  road  should  be  annually  applied  to  the 
payment  of  the  bonds  issued  by  the  United  States  in  aid  of  the  construction 
thereof;  and  by  subsequent  sections  of  said  act,  the  Leavenworth,  Pawnee  & 
Western  Railroad  Company,  the  Central  Pacific  Railroad  Company,  the  Hanni- 
bal &  Saint  Joseph  Railroad,  and  the  Pacific  Railroad  Company  of  Missouri. 
were  authorized  to  construct  certain  branches  or  portions  of  said  road  on  the 
same  terms  and  conditions  as  the  Union  Pacific  Railroad  Company.  Said  re- 
quirement as  to  the  application  of  a  percentage  of  the  net  earnings  is  referred 
to  in  the  last  words  of  this  section  "five  per  centum  of  net  earnings"  "as  pro- 
vided by  law." 

Provisions  for  the  collection  of  said  "five  per  centum  of  net  earnings"  re- 
quired to  be  paid  to  the  United  States  by  said  railroads  were  made  by  Act 
June  22, 1874,  c.  414,  post,  §  10061. 

Subsequent  provisions  of  Act  May  7,  1878,  c.  96,  20  Stat  58,  amending  said 
Act  July  1,  1862,  c.  120,  and  also  Act  July  2,  1864,  c.  216,  13  Stat.  356, 
amendatory  thereof,  by  making  new  provisions  prescribing  a  mode  of  ascer- 
taining said  net  earnings,  and  authorizing  the  retentibn  of  the  entire  amount 
doe  the  Union  Pacific  Railroad  Company  and  other  railroads  for  services  ren- 
dered for  the  Government,  and  the  application  of  one-half  thereof  to  the  liq- 
uidation of  interest  paid  and  to  be  paid  on  bonds  issued  by  the  United  States 
to  said  railroads,  and  the  turning  of  the  other  half  into  a  sinking  fund  provided 
for  in  said  act,  and  otherwise  providing  for  the  enforcement  of  the  rights  of  the 
United  States  against  said  railroad  companies,  are  omitted,  as  temporary  and 
executed. 

Provisions  relating  to  payment  to  railroad  companies,  aided  by  grants  of 
land  or  by  bonds,  for  transportation  of  property  or  troops  of  the  United 
States,  and  for  settlement  of  their  accounts  for  such  transportation,  were  made 
by  subsequent  acts,  post,  §§  10062-10066. 

Provisions  relating  to  payment  for  transportation  of  Indian  goods  and  sup- 
plies were  made  by  Act  April  30,  1908,  c  153,  post,  §  10067. 

Notes  of  Decision* 


Validity.— Section  4048,  ante,  requir- 
ing certain  contracts  for  the  transpor- 
tation of  goods  for  Indian  tribes,  etc., 
to  be  let  to  the  lowest  bidder  after 
advertisement,  does  not  supersede  or 
repeal -section  10065,  post,  or  this  sec- 
tion.   (1884)  18  Op.  Atty.  Gen.  41. 

Nature  of  right  to  withhold  moneys.— 

The  right  of  the  government  to  with- 
hold freight  moneys  earned  in  carrying 
the  mails,  etc.,  and  apply  them  to  the 
payment  of  the  bonds  loaned  the  com- 
panies to  aid  them  in  the  construction 
of  the  roads,  is  not  a  condition  attached 
to  the  franchise  nor  an  obligation 
springing  out  of  the  land  grants  con- 
ferred upon  the  companies,  but  aim- 


ply   a  specific  mode  of  payment  upon 

,the     mortgage     created     by     statutes. 

Denver  Pac.  R.  Co.  v.  U.  S.  (1876)  12 

Ct.  CI.  237;    Id.  (1877)  13  Ct  CI.  382. 

The  right  of  the  government  to  with- 
hold moneys  due  to  the  Pacific  rail- 
roads for  services  rendered,  and  ap- 
ply them  upon  the  subsidy  bonds  loan- 
ed the  roads  (not  yet  due),  rests,  not 
upon  any  general  principal  of  law,  but 
upon  the  statute.     Id. 

The  rights  of  the  government  and 
the  obligations  of  the  Pacific  railroads 
concerning  the  repayment  of  moneys 
expended  by  the  government  in  the 
payment  of  interest  on  the  subsidy 
bonds  loaned  the  roads  must  be  deter- 
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mined,  not  by  general  principles  of  law 
or  equity,  but  by  the  terms  of  the  stat- 
utes which  authorized  the  loan.  The 
Union  Pac.  R.  Co.  v.  U.  S.  (1880)  16 
Ct  CI.  353. 

Where  a  road  was  not  aided  by  the 
government,  the  government  was  not 
authorized  by  former  Act  May  7, 
1878,  c.  06,  20  Stat  56,  to  withhold 
compensation.  The  rule  for  the  con- 
struction of  the  act  stated  and  the  de- 
cisions relating  to  the  Pacific  railroad 
system  reviewed.  Central  Pacific  R. 
Co.  v.  U.  8.  (1886)  21  Ct  CI.  180. 

Extent  of  right.— Under  this  section 
the  government  is  entitled  to  retain 
payment  only  for  services  rendered 
over  that  portion  of  the  road  which  it 
had  aided  in  the  construction.  U.  S.  v. 
Central  Pac.  R.  Co.  (1886)  6  Sup.  Ct. 
1038,  1041,  118  U.  S.  235,  30  L.  Ed. 
173. 

Under  Act  July  1,  1862,  the  govern- 
ment might  recover,  at  law,  of  the 
Union  Pacific  and  other  railroad  com- 
panies receiving  United  States  bonds,  5 
per  cent,  of  the  net  income  until  the 
bonds  and  interest  are  paid.  U.  S.  v. 
Kansas  Pac.  Ry.  Co.  (C.  C.  1876)  Fed. 
Cas.  No.  15,505. 

The  decisions  of  the  Supreme  Court 
are  conclusive  that  the  government  has 
no  statutory  right  to  withhold  half  of 
the  earnings  of  those  portions  of  the 
Pacific  railroads  for  which  no  subsidy 
bonds  were  issued.  The  Union  Pac.  R. 
Co.  v.  U.  S.   (1880)  16  Ct.  CI.  353. 

This  section  extends  to  the  road  of 
the  same  company  over  the  bridge  at 
Omaha;  and  when  the  circumstances 
exist  which  bring  it  into  operation — 
viz.  payment  of  interest  by  the  govern- 
ment and  failure  to  reimburse  by  the 
company — all  compensation  on  account 
of  freight  and  transportation  over  the 
bridge  is  to  be  withheld;  but  when 
those  circumstances  do  not  exist,  the 
provision  in  the  act  of  1864,  requiring 
a  reservation  of  one-half  compensa- 
tion, becomes  applicable  to  such  serv- 
ice.    (1873)  14  Op.  Atty.  Gen.  233. 

Accordingly,  one-half  of  the  com- 
pensation for  transportation  performed 
for  the  government  by  said  company 
over  its  bridge  at  Omaha  should  be 
withheld  and  applied  to  the  payment  of 
the  bonds  issued  by  the  government  to 
the  company,  except  in  the  case  pro-  * 
vided  for  by  this  section,  when  all  com- 
pensation for  such  service  must  be 
withheld.     Id. 

The  Secretary  of  the  Treasury  has 
authority,  under  this  section,  to  with- 
hold payments  for  transportation  serv- 
ices rendered  by  the  Sioux  City  &  Pa- 
cific Railroad  Company  to  the  United 
States  over  the  Fremont,  Elkhorn  & 
Missouri  Valley  Railroad,  a  road  leased 
by  that  company,  in  case  of  default  on 
the  part  of  the  company  to  reimburse 
the  government  for  interest  paid  upon 
the  bonds  of  the  United  States  issued 
thereto.    (1874)  14  Op.  Atty.  Gen.  375. 
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Under  this  section  all  compensation 
due  for  transportation  for  the  Quar- 
termaster's Department  performed 
over  the  Kansas  Pacific  Railroad  (as 
well  over  that  portion  which  was  not 
as  over  that  portion  which  was  built 
with  the  aid  of  government  bonds) 
should  be  withheld.  (1880)  16  Op. 
Atty.  Gen.  517.         » 

"The  expression  Is  directed  to  with- 
hold all  payments'  refers,  in  the  first 
place,  to  the  payments  due  to  such 
companies  at  the  time  of  the  passage 
of  the  act,  but,  no  doubt,  includes  also, 
equitably,  all  payments  thereafter  of 
like  sort,  the  principles  governing 
which  shall  not  previously  have  been 
ascertained  by  the  Court  of  Claims  or, 
upon  appeal,  by  the  Supreme  Court" 
(1883)  17  Op.  Atty.  Gen.  512. 

In  the  settlement  of  the  accounts  of 
the  Sioux  City  and  Pacific  Railroad 
Company,  whose  road  was  in  part  con- 
structed with  the  aid  of  subsidy  bonds 
issued  under  the  acts  of  July  1,  1862 
(12  Stat.  480),  and  July  2,  1864  (13 
Stat  356),  for  government  transpor- 
tation over  the  subsidized  portion  of 
its  road,  advised,  that  the  direction  in 
this  section  "to  withhold  all  payments," 
etc,  is  now,  November  12,  1886,  no 
longer  applicable  thereto;  that  only 
one-half  the  amount  of  compensation 
due  the  company  for  such  transporta- 
tion should  be  withheld,  to  be  applied 
as  required  by  the  act  of  July  2,  1864; 
and  that  the  remaining  one-half  should 
be  paid  over  to  the  company.  (1886) 
18  Op.  Atty.  Gen.  503. 

Determination    of   net    earnings.— In 

ascertaining  the  net  earnings,  expens- 
es for  improvement  of  the  road,  build- 
ings, and  equipments,  whereby  the  cap- 
ital stock  was  increased  in  value,  were 
not  to  be  deducted  from  the  gross 
earnings.  U.  S.  v.  Central  Pac.  R.  Co. 
(1891)  11  Sup.  Ct.  285,  138  U.  S.  84,  34 
L.  Ed.  895. 

In  determining  what  are  the  "net 
earnings"  of  the  Pacific  Railroads,  the 
interest  paid  on  the  first  mortgage 
bonds  issued  for  the  construction  of 
the  road  cannot  be  deducted  from  the 
gross  earnings  as  a  part  of  the  ex- 
pense of  operating  the  road.  Union 
Pac.  R.  Co.  v.  U.  S.  (1877)  13  Ct  CL 
401. 

The  expenditures  of  the  Pacific  rail- 
roads in  regard  to  lands  received  from 
the  government,  but  not  connected 
with  the  business  of  the  roads,  cannot 
be  deducted  from  the  gross  earnings 
in  the  ascertainment  of  the  "net  earn- 
ings."    Id. 

Interest  on  net  earnings.— Interest 
cannot  be  recovered  by  the  government 
on  the  "five  per  centum  of  the  net 
earnings"  of  the  Pacific  railroads, 
which,  by  the  terms  of  the  statute,  are 
to  be  "annually  applied  to  the  pay- 
ment" of  the  bonds  loaned  to  the  com- 


Tit.  64) 


RAILWAYS 


§  10062 


ponies.  Union  Pac.  R.  Co.  ▼.  U.  S. 
(1877)  13  Ct  GL  401. 

i  i dividual  liability  of  stockholders.— 

As  no  one  of  the  Pacific  railroad  acta 
contains  any  clause  imposing  upon  the 
stockholders  of  a  corporation  receiv- 
ing subsidy  bonds  personal  responsi- 
bility for  any  debt  due  the  United 
States  from  such  corporation  by  rea- 
son of  its  failure  to  pay  those  bonds 
at  maturity,  and  as  they  disclose  an 
intention  on  the  part  of  congress  to 
grant  national  aid  to  the  corporations 
named  upon  terms  and  conditions  ap- 
plicable alike  to  all  of  such  corpora- 
tions, it  cannot  be  presumed  that  Con- 
gress intended  that  the  stockholders  of 
the  California  corporations  which  re- 
ceived such  bonds  should  be  individual- 
ly liable  under  the  corporation  law  of 
that  state.  U.  S.  v.  Stanford  (1896) 
10  Sup.  Ct.  576,  577,  161  U.  S.  412, 
40  L.  Ed.  751. 


Ascertainment  of  law  applicable.— It 

Is  sufficient  under  this  section  and  R. 
S.  {  5261,  post,  {  10068,  if,  previous 
to  the  payment  of  claims  for  freight 
and  transportation  over  the  railroads 
of  companies  to  which  the  United 
States  have  issued  bonds,  the  law  ap- 
plicable thereto  has  been  ascertained 
by  a  judgment  of  the  Court  of  Claims, 
or,  upon  appeal,  of  the  Supreme  Court. 
Where  the  law  is  thus  ascertained  in 
one  case,  it  may  be  acted  upon  in  all 
similar  cases  without  further  litiga- 
tion.   (1883)  17  Op.  Atty.  Gen.  512. 

Cited  without  definite  application, 
Union  Pacific  R.  R.  Co.  v.  U.  S.  (1878) 
99  U.  S.  402,  427,  25  L.  Ed.  274;  Id. 
(1885)  6  Sup.  Ct.  325,  116  U.  S.  154, 
29  L.  Ed.  584;  Union  Pac.  R.  Co.  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1806)  16 
Sup.  Ct  1173,  1188,  163  U.  S.  564,  41 
L.  Ed.  265. 


§  10061.  (Act  June  22,  1874,  c.  414.)  Collection  of  percentage  of 
net  earnings  due  United  States. 
That  the  Secretary  of  the  Treasury  be,  and  hereby  is,  directed 
to  require  payment  of  the  railroad-companies,  their  successors  and 
assigns,  or  the  successors  or  assigns  of  any  or  either  of  said  com- 
panies, of  all  sums  of  money  due.  or  to  become  due,  the  United 
States  for  the  five  per  centum  of  the  net  earnings  provided  for 
by  the  act  entitled  "An  act  to  aid  in  the  construction  of  a  railroad  and 
telegraph-line  from  the  Missouri  River  to  the  Pacific  Ocean,  and  to 
secure  to  the  Government  the  use  of  the  same  for  postal,  military, 
and  other  purposes"  approved  July  first,  eighteen  hundred  and  sixty- 
two,  or  by  any  other  act  or  acts  in  relation  to  the  companies  therein 
named,  or  any  other  such  company  or  companies,  and  in  case  either 
of  said  railroad-companies  shall  neglect  or  refuse  to  pay  the  same 
within  sixty  days  after  demand  therefor  made  upon  the  treasurer  of 
such  railroad  company,  the  Secretary  of  the  Treasury  shall  certify 
that  fact  to  the  Attorney-General,  who  shall  thereupon  institute  the 
necessary  suits  and  proceedings  to  collect  and  otherwise  obtain  re- 
dress in  respect  of  the  same  in  the  proper  circuit  courts  of  the  United 
States,  and  prosecute  the  same,  with  all  convenient  dispatch  to  a  final 
determination.    (18  Stat.  200.) 

This  was  an  act  entitled  "An  act  providing  for  the  collection  of  moneys  due 
the  United  States  from  the  Pacific  Railroad  Companies." 
See  notes  to  R.  S.  §  5260,  ante,  §  10060. 

§  10062.  (Act  March  3,  1879,  c.  183.)     Settlement  of  accounts  for 
Army  transportation  services,  etc. 

For  the  proper  adjustment  of  the  accounts  of  the  Union  Pacific, 
Central  Pacific,  Kansas  Pacific,  Western  Pacific,  and  Sioux  City 
and  Pacific  Railroad  Companies,  respectively,  for  services  which 
have  been  or  may  be  hereafter  performed  for  the  government  for 
transportation  of  the  Army  and  transportation  of  the  mails,  the  Sec- 
retary of  the  Treasury  is  hereby  authorized  to  make  such  entries 
upon  the  books  of  the  department  as  will  carry  to  the  credit  of  said 
companies  the  amounts  so  ^earned  or  to  be  earned  by  them  during 
each  fiscal  year  and  withheld  under  the  provisions  of  section  fifty- 
two  hundred  and  sixty  of  the  Revised  Statutes  and  of  the  act  of  Con- 
gress approved  May  seventh,  eighteen  hundred  and  seventy-eight: 
Provided,  That  this  shall  not  authorize  the  expenditure  of  any  money 
from  the  Treasury  nor  change  the  method  now  provided  by  law  for 
the  auditing  of  such  claims  against  the  government;  Provided  fur- 
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ther,  That  this  paragraph  shall  not  be  so  construed  as  to  be  a  dis- 
position of  any  moneys  due  or  to  become  due  to  or  from  said  com- 
panies respectively,  or  to,  in  any  way,  affect  their  rights  or  duties 
or  the  rights  of  the  United  States,  under  existing  laws,  it  being  only 
intended  hereby  to  enable  the  proper  accounting  officers  to  state  on 
the  books  of  the  Treasury  the  accounts  between  the  government  and 
said  companies  respectively.     (20  Stat.  420.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1879,  etc.,  cited  above. 

The  provisions  of  this  paragraph  were  extended  and  made  applicable  to  the 
the  transportation  of  the  Navy  and  Marine  Corps,  by  a  provision  of  Act  March 
8,  1897,  c.  386,  post,  §  10063. 

See  notes  to  R.  S.  |  5260,  ante,  §  10060. 

Notes  of  Decisions 


Accounts  to  which  act  is  applicable.— 
The  methods  adopted  in  settling  ac- 
counts for  transportation  of  the  army 
under  this  act  are  not  applicable  to  ac- 
counts for  the  transportation  of  enlist- 
ed men  of  the  Navy  and  Marine  Corps. 
(1896)  21  Op.  Atty.  Gen.  297. 

An  omission  by  Congress  of  some  ac- 
counts from  an  act  providing  for  the 
settlement  of  certain  accounts  for 
transportation  shows  that  it  was  not 
the  intention  of  congress  to  make  that 


act  apply  to  all  accounts  for  transpor- 
tation furnished  under  preceding  acta. 
Id. 

Transportation  In  freight  oars.— The 
company  ought  not  to  be  paid  for  the 
transportation  of  troops  in  box  freight- 
cars,  at  passenger  rates,  but  at  such 
lower  rates  as  are  a  suitable  compen- 
sation for  the  inadequate  accommoda- 
tions furnished.  (1869)  13  Op.  Atty. 
Gen.  87. 


§  10063.  (Act  March  3,  1897,  c.  386.)  Settlement  of  accounts  for 
Navy  and  Marine  Corps  transportation  services,  etc. 
The  provisions  of  the  clause  contained  in  the  Act  of  Congress 
approved  March  third,  eighteen  hundred  and  seventy-nine,  au- 
thorizing the  Secretary  of  the  Treasury  to  make  such  entries  upon 
the  books  of  the  Department  as  will  carry  to  the  credit  of  certain 
railroad  companies  named  in  said  Act  amounts  earned  or  to  be 
earned  by  them  during  each  fiscal  year  on  account  of  transportation 
of  the  Army  and  transportation  of  the  mails  be,  and  the  same  are 
hereby,  extended  and  made  applicable  to  the  transportation  of  the 
Navy  and  the  Marine  Corps.     (29  Stat.  663.) 

This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year  1898, 
cited  above. 

The  provisions  of  Act  March  3, 1879,  c  183,  mentioned  in  this  provision,  are 
set  forth  ante,  §  10062. 

See  notes  to  B.  3.  §  5260,  ante,  §  10060. 

§  10064.  (Act  March  3,  1901,  c.  831,  §  1.)    Settlement  of  claims  for 
transportation  services  by  certain  railroads ;  credit  on  notes. 

The  Secretary  of  the  Treasury  is  hereby  authorized  and  directed 
to  make  settlement  of  the  claims  growing  out  of  Government 
transportation  over  non-bond-aided  Hnes  of  the  Southern  Pacific 
Company  and  Central  Pacific  Railroad  Company  by  crediting 
against  the  notes  of  the  Central  Pacific  Railroad  Company  held 
in  the  Treasury  of  the  United  States  interest  on  all  of  said  judgment 
and  allowed  claims  at  four  per  centum  per  annum,  as  set  forth  in  his 
letter  to  the  chairman  of  the  Committee  on'  Appropriations  of  the 
Senate,  dated  May  twelfth,  nineteen  hundred.     (31  Stat.  1023.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1901,  cited  above. 
See  notes  to  R.  S.  I  5200,  ante,  §  10060. 

Cited  without  definite %  application, 
In  re  Benson  (C.  C.  1904)  131  Fed. 
968,  970. 

§  10065.  (Act  March  3,  1875,  c.  133,  §  1.)    Payment  for  transporta- 
tion of  property  or  troops  over  certain  roads  prohibited. 

No  money  shall  hereafter  be  paid  to  any  railroad  company  for 
the  transportation  of  any  property  or  troops  of  the  United  States 
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over  any  railroad  which  in  whole  or  in  part  was  constructed  by  the 
aid  of  a  grant  of  public  land  on  the  condition  that  such  railroad 
should  be  a  public  highway  for  the  use  of  the  Government  of  the 
United  States  free  from  toll  or  other  charge,  or  upon  any  other 
conditions  for  the  use  of  such  road,  for  such  transportation,  nor  shall 
any  allowance  be  made  for  the  transportation  of  officers  of  the  Army 
over  any  such  road  when  on  duty  and  under  orders  as  military  officers 
of  the  United  States.  But  nothing  herein  contained  shall  be  construed 
as  preventing  any  such  railroad  from  bringing  a  suit  in  the  Court  of 
Claims  for  the  charges  for  such  transportation,  and  recovering  for 
the  same  if  found  entitled  thereto  by  virtue  of  the  laws  in  force  prior 
to  the  passage  of  this  act ;  provided  that  the  claim  for  such  charges 
shall  not  have  been  barred  by  the  statute  of  limitations  at  the  time  of 
bringing  the  suit,  and  either  party  shall  have  the  right  of  appeal  to 
the  Supreme  Court  of  the  United  States;  and  provided  further, 
That  the  foregoing  provision  shall  not  apply  for  the  current  fiscal 
year,  nor  thereafter,  to  roads  where  the  sole  condition  of  transporta- 
tion is  that  the  company  shall  not  charge  the  Government  higher 
rates  than  they  do  individuals  for  like  transportation,  and  when  the 
Quartermaster-General  shall  be  satisfied  that  this  condition  has  been 
faithfully  complied  with.    (18  Stat.  453.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1876, 
cited  above. 

Provisions  relating  to  payment  for  Army  transportation  by  land-grant  rail- 
roads were  made  by  Act  Aug.  29,  1916,  c.  418,  §  1,  post,  §  10006. 

See  notes  to  R.  S.  §  5260,  ante,  §  10060. 

Notes  of  Decisions 


Conponsation  for  services.— The  full 
local  rate  cannot  be  charged  for  trans- 
portation of  property  and  troops  of  the 
United  States  over  the  nonfree-haul 
portion  of  a  through  shipment  over  a 
continuous  line  of  railway,  part  of 
which,  under  Act  July  25,  1866,  §  5,  is 
free-haul  and  the  remaining  part  non- 
free-haul  under  Act  July  1,  1862. 
Southern  Pae.  Co.  v.  U.  S.  (1915)  35 
Sup.  Ct.  573,  237  U.  S.  202,  59  L.  Ed. 
916,  affirming  judgment  (1913)  48  Gt. 
CI  227. 

A  custom  prior  to  the  Acts  of  1874 
and  1875  (18  Stat.  74;  18  Stat  453) 
of  alio  wing  land  grant  railroads  66  per 
cent  of  their  ordinary  tariff  rates  does 
not  furnish  a  rule  for  the  measure  of 
damages  as  to  services  subsequent  to 
those  statutes.  Atchison,  T.  &  S.  F. 
R.  Co.  v.  U.  S.  (1879)  15  Ct  CI.  126. 

The  act  took  from  the  Quartermaster 
General  the  power  to  agree  upon  rates 
of  transportation  on  land  grant  roads 
and  conferred  it  upon  the  Court  of 
Claims.  Chicago,  M.  &  St.  P.  Ry.  Co. 
v.  U.  S.  (1883)  18  Ct  a.  359. 

The  unconditional  grant  of  lands  by 
Congress  to  an  Iowa  corporation,  which 
were  assigned  by  authority  of  congress 
to  the  claimant  corporation  in  Nebras- 
ka, does  not  bring  the  latter  company 
within  the  terms  of  the  act.  Burling- 
ton &  Mo.  R.  R.  Co.  in  Nebraska  v.  U. 
S.  (1883)  18  Ct  CI.  618. 

The  National  Guard  of  a  state  may 
become  "troops  of  the  United  States," 
within  the  meaning  of  the  Land  Grant 
Act;  but  it  is  not  the  potentiality,  but 
the  actuality,  of  being  in  the  service 
contemplated  by  Const  art  1,   |  10, 


which  fixes  their  status  as  such 
"troops."  Alabama  Great  Southern  R. 
Co.  v.  U.  S.  (1914)  49  Ct.  CI.  522. 

The  meaning  of  the  Land  Grant  Act 
is  not  to  be  restricted  to  the  regular 
army,  nor  can  it  be  extended  to  include 
the  National  Guard,  when  not  actually 
in  the  service  of  the  United  States. 
Alabama  Great  Southern  R.  Co.  v.  U. 
S.  (1914)  49  Ct.  a.  522. 

An  army  quartermaster  may  lawfully 
pay  the  accounts  of  land  grant  rail- 
roads for  army  transportation  without 
previous  action  thereon  by  the  account- 
ing officers  of  the  Treasury.  (1889) 
19  Op.  Atty.  Gen.  264. 

Contracts  prohibited.— The  prohibi- 
tion of  the  statute  extends  to  lessees 
operating  a  land  grant  road,  and  a  con- 
tract made  since  the  statute  by  a  quar- 
termaster with  lessees  operating  a  land 
grant  road,  for  the  transportation  of 
government  freight  over  it,  is  absolute- 
ly void.  Northern  Pac.  R.  Co.  v.  U.  S. 
(1879)  15  Ct.  CI.  428. 

The  provision  of  section  4048,  ante, 
requiring  contracts  to  be  let  to  the 
lowest  bidder  after  advertisement  does 
not  supersede  or  repeal  section  10060, 
ante,  or  this  section.  (1884)  18  Op. 
Atty.  Gen.  41. 

The  prohibition  alluded  to  applies  to 
railroads  whose  land  grants  are  condi- 
tioned for  a  preference  in  transporta- 
tion, or  for  ordinary  rates  of  transpor- 
tation, or  for  average  rates,  etc.,  where 
such  service  is  required  by  the  govern- 
ment, as  well  as  to  railroads  whose  land 
grants  contain  a  condition  in  favor  of 
the  government  (like  the  one  mention- 
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ed  in  said  provision)  for  free  transpor- 
tation. But  it  is  inapplicable  to  rail- 
roads in  whose  land  grants  no  condi- 
tions for  the  use  of  said  roads  by  the 
government  appear.  (1874)  14  Op. 
Atty.  Gen.  663. 

In  the  matter  of  a  claim  of  the  Bur- 
lington &  Missouri  River  Railroad  Com- 
pany of  Nebraska  for  military  trans- 
portation, advised  (after  review  of  Act 
May  15,  1856,  c.  28,  sections  18,  19, 
and  20  of  Act  July  2,  1864,  c.  216,  sec- 
tion 6,  Act  July  1,  1862,  c.  120,  and 
joint  resolution  of  April  10,  1869,  which 
relate  to  the  establishment  of  the  road 
in  Nebraska,  and  upon  consideration  of 
the  provisions  of  the  acts  of  June  16 
and  22,  1874,  and  of  this  act,  forbidding 
the  payment  of  military  transportation 
to  a  certain  class  of  railroads),  that 
payment  be  withheld  from  the  company 
until  its  right  thereto  is  judicially  es- 
tablished. (1878)  15  Op.  Atty.  Gen. 
459. 

In  March,  1877,  the  Northern  Pacific 
Railroad  Company  entered  into  a  con- 
tract with  the  Quartermaster's  Depart- 
ment to  transport  army  supplies,  at  a 
stated  rate  per  hundred  pounds,  be- 
tween certain  points  in  the  state  of 
Minnesota,  in  performing  which  the 
company  was  obliged  to  transport  the 
stores  part  of  the  way  over  a  land  grant 
railroad.  In  the  contract  was  a  stipu- 
lation that  no  deduction  should  be  made 
from  the  rate  stated  "on  account  of 
land  grants."  Held,  that  the  contract 
is  within  this  act,  and  that  the  account- 
ing officers  of  the  Treasury  have  no 
authority  to  audit  and  settle  a  claim 


for  transportation  thereunder,  but  such 
claim  is  required  to  be  settled  by  suit 
in  the  Court  of  Claims.  (1878)  16  Op.' 
Atty.  Gen.  607. 

The  prohibition  in  this  act  is  not  lim- 
ited to  payments  to  the  company  own- 
ing the  land  grant  road  over  which  the 
transportation  was  performed.  It  ex- 
tends to  payments  made  to  any  railroad 
company  for  transportation  over  any 
land  grant  road  of  the  sort  specified, 
whether  its  own  or  another's.    Id. 

Contracts,  with  common  carriers  oth- 
er than  railroads.— This  act  does  not 
take  away  the  authority  of  the  account- 
ing officers  of  the  Treasury  to  audit  and 
settle  accounts  for  transportation  aris- 
ing under  bona  fide  contracts  made  with 
common  carriers  other  than  railroad 
companies,  in  cases  where  such  trans- 
portation has  been  partly  performed 
over  land  grant  roads.  (1883)  16  Op. 
Atty.  Gen.  607. 

Manner   of   transporting   floor.— The 

Union  Pacific  Railroad  Company  can- 
not require  that  flour,  in  order  to  be 
transported  over  its  road  for  the  Unit- 
ed States,  shall  be  packed  in  barrels, 
and  refuse  to  transport  it  if  packed  in 
sacks.  (1880)  16  Op.  Atty.  Gen.  581. 
Whether  the  Kansas  Pacific  Railway 
Company  can  decline  to  transport  over 
its  road,  for  the  United  States,  flour  in 
sacks  at  ordinary  freight  rates,  or  re- 
quire the  same  to  be  transported  at  the 
owner's  risk  when  the  government  pays 
only  the  lowest  rate  therefor,  consid- 
ered.   Id. 


§  10066.  (Act  Aug.  29,   1916,  c.  418,  §  1.)     Payment  for  Army 
transportation  services  to  certain  railroads. 

For  the  payment  of  Army  transportation  lawfully  due  such  land- 
grant  railroads  as  have  not  received  aid  in  Government  bonds  (to 
be  adjusted  in  accordance  with  the  decisions  of  the  Supreme  Court 
in  cases  decided  under  such  land-grant  acts),  but  in  no  case  shall 
more  than  fifty  per  centum  of  full  amount  of  service  be  paid:  Pro- 
vided, That  such  compensation  shall  be  computed  upon  the  basis 
of  the  tariff  or  lower  special  rates  for  like  transportation  performed 
for  the  public  at  large  and  shall  be  accepted  as  in  full  for  all  de- 
mands for  such  service:  Provided  further,  That  in  expending  the 
money  appropriated  by  this  Act  a  railroad  company  which  has  not 
received  aid  in  bonds  of  the  United  States,  and  which  obtained  a 
grant  of  public  land  to  aid  in  the  construction  of  its  railroad  on  con- 
dition that  such  railroad  should  be  a  post  route  and  military  road, 
subject  to  the  use  of  the  United  States  for  postal,  military,  naval, 
and  other  Government  services,  and  also  subject  to  such  regulation 
as  Congress  may  impose  restricting  the  charge  for  such  Govern- 
ment transportation,  having  claims  against  the  United  States  for 
transportation  of  troops  and  munitions  of  war  and  military  supplies 
and  property  over  such  aided  railroads,  shall  be  paid  out  of  the 
moneys  appropriated  by  the  foregoing  provision  only  on  the  basis 
of  such  rate  for  the  transportation  of  such  troops  and  munitions  of 
war  and  military  supplies  and  property  as  the  Secretary  of  War 
shall  deem  just  and  reasonable  under  the  foregoing  provision,  such 
rate  not  to  exceed  fifty  per  centum  of  the  compensation  for  such 
Government  transportation  as  shall  at  that  time  be  charged  to  and 
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paid  by  private  parties  to  any  such  company  for  like  and  similar 
transportation;  and  the  amount  so  fixed  to  be  paid  shall  be  ac- 
cepted as  in  full  for  all  demands  for  such  service:  And  provided 
further,  That  nothing  in  the  preceding  provisos  shall  be  construed 
to  prevent  the  accounting  officers  of  the  Government  from  making 
full  payment  to  land-grant  railroads  for  transportation  of  property 
or  persons  where  the  courts  of  the  United  States  have  held  that 
such  property  or  persons  do  not  come  within  the  scope  of  the  de- 
ductions provided  for  in  the  land-grant  Acts.    (39  Stat.  633.) 

These  were  provisions  of  section  1  of  the  Army  appropriation  act  for  the 
fiscal  year  1917,  cited  above. 

This  section  superseded  a  provision  of  the  Army  appropriation  act  for  the 
fiscal  year  1883.  Act  June  30,  1882,  c,  254,  §  1,  22  Stat.  120,  which  provided: 
"For  the  payment  of  Army  transportation  lawfully  due  such  land-grant  rail- 
roads as  have  not  received  aid  in  government  bonds,  to  be  adjusted  by  the  prop- 
er accounting  officers  in  accordance  with  the  decision  of  the  Supreme  Court  in 
cases  decided  under  such  land-grant  acts,  but  in  no  case  shall  more  than  fifty 
per  centum  of  the  full  amount  of  the  service  be  paid,  *  *  *  :  Provided, 
That  such  compensation  shall  be  computed  upon  the  basis  of  the  tariff  rates 
for  like  transportation  performed  for  the  public  at  large,  and  shall  be  accepted 
as  in  full  for  all  demands  for  said  services:  And  provided  further,  That  any 
such  land-grant  roads  as  shall  file  with  the  Secretary  of  the  Treasury  their 
written  acceptance  of  this  provision  shall  hereafter  be  paid  for  like  services 
as  herein  provided." 

Similar  provisions  were  made  in  prior  Army  appropriation  acts,  and  were 
repeated  in  subsequent  Army  appropriation  acts. 

Notes  of  Decision* 


army  transportation,  under  the  appro- 
priation act  of  September  22,  1888  (25 
Stat  481),  is  not  controlled  by  the 
proviso  in  this  act  and  that  of  August 
5,  1882  (22  Stat.  261),  but  is  governed 
by  the  provisions  of  the  act  of  1888 
alone;  and  under  these  provisions  such 
accounts  can  be  lawfully  paid  by  a 
quartermaster  without  previous  action 
thereon  by  the  accounting  officers  of  the 
treasury.  (1889)  19  Op.  Atty.  Gen. 
264. 


Roads  within   purview  of  seotlon.— 

Similar  restrictions  and  conditions  in 
Act  Feb.  27,  1893  (27  Stat.  483),  con- 
cerning freight  rates  to  be  charged  the 
government  by  land  grant  roads,  held  to 
extend  not  only  to  the  original  land- 
aided  company,  but  to  any  other  com- 
pany carrying  government  freight  over 
such  a  roadway.  Astoria  &  C.  R.  R. 
Co.  v.  U.  S.  (1906)  41  Ct.  01.  284. 

The  payment  of  accounts  of  land 
grant  railroads  (i.  e.,  such  as  have  not 
received  aid  in  government  bonds)  for 

§  10067.  (Act  April  30,  1908,  c.  153.)    Payment  for  transportation 
of  Indian  goods  and  supplies. 

Hereafter  payment  for  transportation  of  Indian  goods  and  sup- 
plies shall  include  all  Indian  transportation  lawfully  due  such  land- 
grant  railroads  as  have  not  received  aid  in  Government  bonds  (to 
be  adjusted  in  accordance  with  the  decisions  of  the  Supreme  Court  in 
cases  decided  under  such  land-grant  Acts),  but  in  no  case  shall  more 
than  fifty  per  centum  of  full  amount  of  service  be  paid  to  said  land- 
grant  roads:  Provided,  That  such  compensation  shall  be  computed 
upon  the  basis  of  the  tariff  or  lower  special  rates  for  like  transporta- 
tion performed  for  the  public  at  large,  and  shall  be  accepted  as  in  full 
for  all  demands  for  such  service :  Provided  further,  That  hereafter  in 
expending  money  appropriated  for  this  purpose  a  railroad  company 
which  has  not  received  aid  in  bonds  of  the  United  States,  and  which 
obtained  a  grant  of  public  lands  to  aid  in  the  construction  of  its  rail- 
road on  condition  that  such  railroad  should  be  a  post  route  and  mili- 
tary road,  subject  to  the  use  of  the  United  States  for  postal,  military, 
naval,  and  other  Government  services,  and  also  subject  to  such  regu- 
lations as  Congress  may  impose,  restricting  the  charge  for  such  Gov- 
ernment transportation,  having  claims  against  the  United  States  for 
transportation  of  Indian  goods  and  supplies  over  such  aided  railroads, 
shall  be  paid  out  of  the  moneys  appropriated  for  such  purpose  only 
on  the  basis  of  such  rate  for  the  transportation  of  such  Indian  goods 
and  supplies  as  the  Secretary  of  the  Interior  shall  deem  just  and  rea- 
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sonable  under  the  provisions  set  forth  herein,  such  rate  not  to  exceed 
fifty  per  centum  of  the  compensation  for  such  Government  transporta- 
tion as  shall  at  that  time  be  charged  to  and  paid  by  private  parties 
to  any  such  company  for  like  and  similar  transportation;  and  the 
amount  so  fixed  to  be  paid  shall  be  accepted  as  in  full  for  all  demands 
for  such  service.     (35  Stat.  73.) 

These  were  provisos  annexed  to  an  appropriation  for  goods  and  supplies  for 
the  Indian  service  in  the  Indian  appropriation  act  for  the  fiscal  year  1909, 
cited  above. 

§  10068.  (R.  S.  §  5261.)     Companies  may  sue  in  Court  of  Claims. 

Any  such  company  may  bring  suit  in  the  Court  of  Claims  to  re- 
cover the  price  of  such  freight  and  transportation,  and  in  such  suit 
the  right  of  such  company  to  recover  the  same  upon  the  law  and 
the  facts  of  the  case  shall  be  determined,  and  also  the  rights  of  the 
United  States  upon  the  merits  of  all  the  points  presented  by  it  in 
answer  thereto  by  them;  and  either  party  to  such  suit  may  appeal 
to  the  Supreme  Court;  and  both  said  courts  shall  give  such  cause 
or  causes  precedence  of  all  other  business. 

Act  March  3,  1873,  c.  226,  $  2,  17  Stat.  508.  ' 

The  words  at  the  beginning  of  this  section,  "Any  such  company,"  refer  to  the 
railroad  companies  from  whom  payments  for  freight  and  transportation  were 
directed  to  be  withheld  by  the  preceding  section  of  the  Revised  Statutes,  R.  S. 
f  5260,  ante,  §  10060.     See  notes  to  that  section. 

Notes  of  Decisions 


Jurisdiction  at  law.— Under  this  sec- 
tion a  jurisdiction  at  law  and  not  in  eq- 
uity is  conferred,  and,  on  appeal  to  the 
supreme  court  of  the  United  States,  a 
motion  that  the  court  of  claims  be  di- 
rected to  send  up  all  the  evidence  and 
interlocutory  rulings,  or  to  make  spe- 
cific findings  upon  incidental  facts  in  ad- 
dition to  its  general  finding  will  be  over- 
ruled. Union  Pac.  Ry.  Co.  v.  U.  S. 
(1885)  6  Sup.  Gt  325,  116  U.  S.  154, 
29  L.  Ed.  584. 

Ascertainment  of  law  applicable.— It 


is  sufficient  under  R.  S.  §  5260,  ante,  | 
10060,  and  this  section,  if,  previous  to 
the  payment  of  claims  for  freight  and 
transportation  over  the  railroads  of 
companies  to  which  the  United  States 
have  issued  bonds,  the  law  applicable 
thereto  has  been  ascertained  by  a  judg- 
ment of  the  Court  of  Claims,  or,  upon 
appeal  of  the  Supreme  Court.  (1883) 
17  Op.  Atty.  Gen.  612. 

Cited  without  definite  application, 
Rider  v.  U.  S.  (1906)  149  Fed.  164* 
165,  79  C.  C.  A.  112. 


§  10069.  (R.  S.  §  5262.)     Circuit  court  to  issue  mandamus,  etc.  - 
The  proper  [circuit]  court  of  the  United  States  shall  have  juris- 
diction to  hear  and  determine  all  cases  of  mandamus  to  compel  said 
Union  Pacific  Railroad  Company  to  operate  its  road  as  required 
by  law. 

Act  March  3,  1873,  c.  226,  §  4,  17  Stat.  509. 

The  word  "circuit,"  inclosed  in  brackets  in  this  section,  was  superseded  by 
the  abolition  of  the  circuit  courts  and  the  transfer  of  their  jurisdiction  to  the 
district  courts,  by  Jud.  Code,  §§  289-291,  ante,  §§  1266-1268. 

Notes  of  Decisions 


Jurisdiction  of  courts.— Act  March  3, 
1875,  confers  original  jurisdiction  on 
the  proper  federal  circuit  court  in  cas- 
es of  mandamus  to  compel  the  Union 
Pacific  Railroad  Company  to  operate  its 
road  according  to  law.  U.  S.  v.  Union 
Pac.  R.  Co.  (C.  C.  1873)  Fed.  Cas.  No. 
16,599. 

A  circuit  court  of  the  United  States 
has  power,  by  mandamus,  to  compel  the 
Union  Pacific  Railroad  Company  to  op- 
erate its  road  as  required  by  law.  Act 
March  3,  1873.  Hall  v.  Union  Pac.  R. 
Co.  (C.  C.  1875)  Fed.  Cas.  No.  5,950. 

The  circuit  court  of  the  district  of 
Iowa  has  jurisdiction  in  such  case,  if 
any  part  of  the  road  is  in  the  district  of 
Iowa;    and  under  Act  June  20,  1874, 
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process  may  be  served  upon  the  presi- 
dent or  general  superintendent  of  the 
company  found  in  the  district.  U.  S.  v. 
Union  Pac.  R.  Co.  (C.  C.  1875)  Fed. 
Cas.  No.  16,600. 

Who     may    Institute    proceedings.— 

Private  persons  may  sue  out  a  writ  un- 
der this  section.  Union  Pacific  R.  R. 
Co.  v.  Hall  (1875)  91  U.  S.  343,  355, 
356,  23  L.  Ed.  428. 

Private  persons,  who  suffer  damage 
and  inconvenience  from  the  failure  of 
the  company  to  operate  its  road  as  re- 
quired by  law,  may  institute  proceed- 
ings under  this  act,  without  the  sanc- 
tion of  the  attorney  general.  Hall  v. 
Union  Pac.  R.  Co.  (C.  O.  1875)  Fed. 
Cas.  No.  5,950. 


Tit  64)  iuilwats  §  10071 

Operation  of  road  over  bridges.— A  Pac.  R.  Co.  (0.  O.  1875)  Fed.  Cas.  No. 

mandamus  will  issue  to  compel  the  com-  16,601. 
pany  to  operate  its  road  over  the  bridge 

over  the  Missouri  river  in  the  same  Cited    without    deflslte    application, 

maimer  in  which  the  other  portions  of  Rider  v.  U.  S.  (1906)  149  Fed.  164, 165, 

its  road  are  operated.    U.  8.  v.  Union  79  C.  C.  A.  112. 

§  10070.  (Act  March  3,  1887,  c.  345,  §  4.)     Protection  of  liens  of 
United  States ;  redemption  of  mortgages,  etc. 

Whenever,  in  the  opinion  of  the  President,  it  shall  be  deemed 
necessary  to  the  protection  of  the  interests  and  the  preservation 
of  the  security  of  the  United  States  in  respect  of  its  lien,  mort- 
gage, or  other  interest  in  any  of  the  property  of  any  or  all  of  the 
several  companies  upon  which  a  lien,  mortgage,  or  other  incum- 
brance paramount  to  the  right,  title,  or  interest  of  the  United  States 
for  the  same  property,  or  any  part  of  the  same,  may  exist  and  be  then 
lawfully  liable  to  be  enforced,  the  Secretary  of  the  Treasury  shall, 
under  the  direction  of  the  President,  redeem  or  otherwise  clear  off 
such  paramount  lien,  mortgage,  or  other  incumbrance  by  paying  the 
sums  lawfully  due  in  respect  thereof  out  of  the  Treasury;  and  the 
United  States  shall  thereupon  become  and  be  subrogated  to  all  rights 
and  securities  theretofore  pertaining  to  the  debt,  mortgage,  lien,  or 
other  incumbrance  in  respect  of  which  such  payment  shall  have  been 
made.  It  shall  be  the  duty  of  the  Attorney-General,  under  the  direc- 
tion of  the  President,  to  take  all  such  steps  and  proceedings,  in  the 
courts  and  otherwise,  as  shall  be  needful  to  redeem  such  lien,  mort- 
gage, or  other  incumbrance,  and  to  protect  and  defend  the  rights  and 
interests  of  the  United  States  in  respect  of  the  matters  in  this  sec- 
tion mentioned,  and  to  take  steps  to  foreclose  any  mortgages  or 
liens  of  the  United  States  on  any  such  railroad  property.  (24 
Stat  491.)      ' 

This  section  and  the  section  next  following  were  part  of  Act  March  8,  1887, 
c  345,  cited  above,  entitled  "An  act  authorizing  an  investigation  of  the 
books,  accounts,  and  methods  of  railroads  which  have  received  aid  from  the 
United  States,  and  for  other  purposes." 

The  preceding  sections  of  the  act,  sections  1-3  thereof,  authorized  the  appoint- 
ment of  a  commission  to  investigate  the  books,  etc.,  of  bond-aided  railroads, 
and  are  omitted  as  temporary  and  executed. 

Previous  provisions  for  protection  of  liens  of  the  United  States  on  property  of 
certain  bond-aided  railroad  companies,  and  for  enforcement  of  the  rights  of  the 
United  States  against  said  companies,  made  by  Act  May  7,  1878,  c.  96,  §§  9, 10, 
20  Stat.  60,  are  omitted  as  temporary  and  executed. 

Notes  of  Decisions 

livestigation    of    expenditure*.— The  and  the  Pacific  Railway  G6mmis8ion, 

United  States  have  no  interest  in  ex-  under  this  act  has  no  power  to  investi- 

penditures  of  the  Central  Pacific  Rail-  gate  such  expenditures  against  the  will 

road  Company   under  vouchers   which  of  the  company  and  its  officers.    In  re 

bare  not  been  charged  against  the  gov-  Pacific  Ry.   Commission  (C.   C.   1887) 

eminent  in  the  accounts  between  them;  32  Fed.  241. 

§  10071.  (Act  March  3,  1887,  c.  345,  §  5.)    Investment  of  sinking- 
funds  for  security  of  indebtedness  to  United  States. 

The  sinking-funds  which  are  or  may  be  held  in  the  Treasury  for 
the  security  of  the  indebtedness  of  either  or  all  of  said  railroad 
companies  may,  in  addition  to  the  investments  now  authorized  by 
law,  be  invested  in  any  bonds  of  the  United  States  heretofore  issued 
for  the  benefit  of  either  or  all  of  said  companies,  or  in  any  of  the 
first-mortgage  bonds  of  either  of  said  companies  which  have  been 
issued  under  the  authority  of  any  law  of  the  United  States  and 
secured  by  mortgages  of  their  roads  and  franchises,  which  by  any 
law  of  the  United  States  have  been  made  prior  and  paramount  to 
the  mortgage,  lien,  or  other  security  of  the  United  States  in  respect 
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of  its  advances  to  either  of  said  companies  as  provided  by  law.    (24 
Stat.  492.) 

See  notes  to  preceding  section. 

Previous  provisions  for  a  sinking  fond  for  the  payment  of  debts  due  from  the 
Union  Pacific  Railroad  Company  and  other  companies,  made  by  Act  May  7, 
1878,  c  96,  20  Stat  58,  are  omitted  as  temporary  and  executed. 

Notes  of  Decisions 


How  fund  nay  be  Invested.— Money 
paid  into  the  sinking  funds  of  said  com- 
panies, under  said  act,  may  be  invest- 
ed: (1)  In  United  States  bonds,  as 
provided  in  act  of  May  7,  1878  (20 
Stat.  66);  (2)  in  any  United  States 
railroad  subsidy  bonds  of  any  of  the 
aided  roads  described  in  the  act  of  July 
1,  1862  (12  Stat'  489) ,  and  its  supple- 
ments; and  (3)  in  any  of  the  first 
mortgage  bonds  of  said  companies,  such 
as  are  described  in  this  section.  (1887) 
18  Op.  Atty.  Gen.  598. 

Reinvestment  of  funds.— This  section 
does  not,  however,  authorize  a  sale  of 
the  United  States  bonds  in  which  the 
funds  are  already  invested  for  the  pur- 
pose of  reinvestment  in  the  first  mort- 
gage bonds  of  said  companies.  (1887) 
18  Op.  Atty.  Gen.  598. 

This  section  applies  to  moneys  be- 
longing to  those  funds  which  are  unin- 
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vested,  and  such  moneys  may  be  invest- 
ed as  therein  provided.    Id. 

The  power  conferred  on  the  Secre- 
tary of  the  Treasury  by  this  section  to 
reinvest  the  "sinking  funds"  of  the  Un- 
ion Pacific  and  other  railroads  referred 
to  in  that  section  extends  as  much  to 
the  United  States  bonds  then  held  by 
him  as  part  of  the  Binking  fund  under 
the  "Thurman  Act"  as  to  any  money 
paid  in  from  time  to  time  for  the  pur- 
poses of  that  sinking  fund.  (1890)  19 
Op.  Atty.  Gen.  491. 

The  United  States  bonds  now  in  such 
fluking  fund  may  be  sold  and  the  pro- 
ceeds thereof  reinvested  in  the  first- 
mortgage  bonds  of  any  of  the  railroad 
companies  referred  to  in  this  act  as 
having  received  aid  from  the  govern- 
ment in  bonds.  Opinion  of  Attorney 
General  Garland  of  March  31,  1887,  18 
Op.  Atty.  Gen.  598,  dissented  from.    Id. 
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Sec 

10072.  TJse  of  public  domain,  etc. 

10073.  Use   of   materials    from    public 

lands. 

10074.  These  rights  not  transferable. 

10075.  Government  to  have  priority  in 

transmission  of  messages. 
10070.  Government  entitled  to  purchase 
lines. 

10077.  Acceptance  of  obligation   to  be 

filed. 

10078.  Transmission    of    telegrams    by 

railroads  having  telegraph 
lines. 

10079.  Penalty  for  refusal  to  transmit 

dispatches. 

10080.  Subsidised  railroad  and  telegraph 

companies  required  to  con- 
struct and  operate  telegraph 
lines. 

1008L  Equal  facilities  to  connecting 
lines;  discrimination  in  rates 
prohibited. 

10082.  Powers  of  Interstate  Commerce 
Commission. 

10063.  Interference  with  liens,  etc.,  of 
United  States ;  Attorney- 
General  to  prevent. 

10084.  Violation  of   act;     punishment; 

action  for  damages. 

10085.  Contracts  to  be  filed  with  Inter- 

state Commerce  Commission; 
reports;  failure  to  make,  pen- 
alty. 

10086.  Reservation   of  power   to   alter, 

amend,  or  repeal  act;  power 
of  United  States  to  fix  rates 
and  purchase  lines  not  affected. 

SUBMARINE    CABLES 

10087.  Willful  injury,  etc.,  punishable. 

10088.  Negligent    injury,    etc.,    punish- 

able. 

10089.  Injury,   etc.,   in  efforts  to   save 

life. 


Sec. 
10090. 


10091. 

10092. 

10093. 

10094. 

10095. 

10096. 
10097. 
10098. 
10099. 


10100. 
10101. 
10102. 


10103. 


10104. 


10105. 
10106. 


10107. 

10108. 
10109. 


Vessels  engaged  in  laying  cable ; 
signals ;  avoidance  of  buoys 
marking  position  of  cable  in 
course  of  construction. 

Fishing  vessels;  duty  to  keep 
nets,  etc.,  from  cables. 

Duties  of  commanders  of  war 
ships. 

Offending  vessels  to  show  na- 
tionality. 

Penalties  provided  not  to  bar 
suits  for  damages. 

Master  of  offending  vessel  pun- 
ishable. 

Definitions. 

Summary  trials. 

Application  of  act. 

Jurisdiction  and  venue  of  of- 
fenses. 

RADIOTELEGRAPHS 

License  for  operation  of  radio- 
telegraph. 

Form  of  license;  persons  en- 
titled to. 

Operators,  license  or  temporary 
permits;  punishment  for  em- 
ployment of  unlicensed  oper- 
ators. 

Regulations;  penalty  for  viola- 
tions; temporary  licenses  for 
experiments,  etc.,  naval  and 
military  stations. 

Willful  or  malicious  interference 
with  radio  communication ; 
punishment  for. 

Radio  communication,  defined. 

Uttering  or  transmitting  false 
or  fraudulent  signals,  etc. ; 
punishment  for. 

Restriction  of  use  on  foreign 
ships. 

Jurisdiction  of  offenses. 

Inapplicability  to  the  Philippine 
Islands. 


§  10072.  (R.  S.  §  5263.)    Use  of  public  domain,  etc. 

Any  telegraph  company  now  organized,  or  which  may  hereafter 
be  organized,  under  the  laws  of  any  State,  shall  have  the  right  to 
construct,  maintain,  and  operate  lines  of  telegraph  through  and  over 
any  portion  of  the  public  domain  of  the  United  States,  over  and 
along  any  of  the  military  or  post  roads  of  the  United  States  which 
have  been  or  may  hereafter  be  declared  such  by  law,  and  over,  un- 
der, or  across  the  navigable  streams  or  waters  of  the  United  States ; 
but  such  lines  of  telegraph  shall  be  so  constructed  and  maintained 
as  not  to  obstruct  the  navigation  of  such  streams  and  waters,  or 
interfere  with  the  ordinary  travel  on  such  military  or  post  roads. 

Act  July  24,  1866,  c.  230,  §  1,  14  Stat.  221. 

Subsidized  railroad  and  telegraph  companies  were  required  to  construct  and 
operate  telegraph  lines  by  Act  Aug.  7,  1888,  c  772,  §  1,  post,  |  10080. 
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Provisions  regulating  radiotelegraphs  were  made  by  Act  Aug.  13,  1912,  c. 
287,  post,  51  1010O-10109. 

Provisions  relating  to  the  protection  of  submarine  cables  were  made  by  Act 
Feb.  29,  1888,  c  17,  post,  §g  10087-10099. 

The  preservation  of  the  liens  of  the  United  States  upon  the  property  of  tel- 
egraph lines  constructed  and  operated  by  subsidized  railroad  and  telegraph 
companies  was  provided  for  by  Act  Aug.  7,  1888,  c  772,  f  4,  post,  §  10083. 

Notes  of  Decisions 

of  the  federal  Constitution.  Town  of 
Essex  v.  New  England  Tel.  Co.  of 
Massachusetts  (1915)  36  Sup.  Ct  102. 
See  Pensacola  Tel.  Co.  v.  Western 
Union  Tel.  Co.  (C.  C.  1875)  Fed.  Cas. 
No.  10,960,  affirmed  in  (1877)  96  U.  S. 
1,  24  L.  Ed.  708,  holding  that  a  statute 
of  a  state  was  in  conflict  with  Act 
July  24,  1800,  and  null  and  void. 

A  telegraph  company  which  has  ac- 
cepted the  provisions  of  the  act  be- 
comes an  agency  of  the  federal  govern- 
ment for  the  transaction  of  its  postal 
business,  and  an  instrumentality  of  in- 
terstate and  foreign  commerce.  State 
▼.  Western  Union  Telegraph  Co.  (1911) 
117  P.  93,  43  Mont.  445. 

This  act  is  a  regulation  of  commerce, 
within  the  meaning  of  that  clause  of 
the  United  States  constitution  which 
declares  that  congress  has  power  to 
"regulate  commerce,"  etc.,  "among  the 
several  states,"  and  supersedes  state 
legislation  upon  the  subject  Western 
Union  Tel.  Co.  v.  Atlantic  &  P.  State 
Tel.  Co.  (1809)  5  Nev.  86;   Id.  102. 

Where  a  foreign  telegraph  company 
operates  a  system  of  lines  extending 
throughout  the  several  states,  and  has 
accepted  the  conditions  and  privileges 
conferred  by  this  act,  it  is  a  corpora- 
tion engaged  in  interstate  commerce, 
within  the  federal  constitution.  Postal 
Tel.  Cable  Co.  v.  City  of  Richmond 
(1901)  37  S.  E.  789,  99  Va.  102,  86  Am, 
St.  Rep.  877. 

2.  Extent  and  character  of  right  as 
federal  question.— A  federal  court  has 
jurisdiction  of  a  suit  by  a  telegraph 
company  which  has  accepted  the  act 
to  enjoin  the  threatened  removal  or 
destruction  of  its  line  by  the  local  of- 
ficers. Ohio  Postal  Telegraph  Cable 
Co.  v.  Board  of  Com'rs  of  Sandusky 
County  (C.  C.  1905)  137  Fed.  947, 
judgment  reversed  Ganz  v.  Ohio  Postal 
Telegraph  Cable  Co.  (1905)  140  Fed, 
692,  72  C.  C.  A.  186. 

The  question  of  the  extent  and  char- 
acter of  the  rights  granted  by  the  stat- 
ute is  exclusively  a  federal  question  on 
which  the  decisions  of  the  federal  Su- 
preme Court  are  final.  Western  Union 
Telegraph  Co.  v.  Hopkins  (Cal.  1911) 
116  P.  557. 

3.  Lines  to  which  applicable.— The  act 

was  intended  to  apply  to  interior  lines 
of  telegraph— that  is  to  say,  those  es- 
tablished between  points  within  the 
United  States— and  not  to  exterior 
oceanic  lines  designed  for  communica- 
tion with  foreign  lands.  (1872)  14 
Op.  Atty.  Gen.  63. 


L  Statute  as  a  regulation  of  interstate 
commerce. 

2.  Extent  and  character  of  right  as  fed- 
eral   question. 

S.    Lines   to   which   applicable. 

4.  Telephone    companies. 

5.  Who   may   accept  act 

6.  Business   authorized   by   statute. 

7.  Priority  of  right. 

8.  Right    of   eminent   domain. 

9.  Military   roads,   post  roads,   and  high- 

ways. 

10.  Grant   of   exclusive  franchise   by   rail- 

road   company. 

11.  Occupation  without  consent  of  railroad 

company. 
VL    Damages  and  compensation  for  use  of 
premises. 

13.  Grant  of  exclusive  right  by  state. 

14.  Municipal    consent   to    construct    Una, 

15.  Removal  or  destruction  of  lines. 

16.  State   police   regulation. 

17.  Municipal    police   regulation. 
IS.    Effect    of   municipal    regulations. 

19.  State    taxation. 

20.  Municipal   license   taxation. 

21.  Obstruction  of  navigation. 

22.  'Jurisdiction  of  federal  courts. 

I.  Statute  as  a  regulation  of  Inter- 
state commerce.— This  and  the  follow- 
ing sections  in  effect  prohibit  all  state 
monopolies  in  this  particular.  .  It  sub- 
stantially declares  in  the  interest  of 
commerce  and  the  convenient  transmis- 
sion of  intelligence  from  place  to  place 
by  the  government  and  its  citizens  that 
the  erection  of  telegraph  lines  shall,  so 
far  as  state  interference  is  concerned, 
be  free  to  all  who  submit  to  the  condi- 
tions imposed  by  congress,  and  that 
corporations  organized  under  the  laws 
of  a  state  to  construct  and  operate 
telegraph  lines  shall  not  be  excluded  by 
another  from  prosecuting  their  business 
within  its  jurisdiction,  if  they  accept 
the  terms  proposed  by  the  national 
government  for  this  national  privilege. 
To  this  extent  they  are  a  legitimate 
regulation  of  commercial  intercourse 
among  the  states,  and  are  appropriate 
legislation  to  carry  into  execution  the 
powers  of  congress  over  the  postal 
service.  Pensacola  Teleg.  Co.  v.  West- 
ern U.  Teleg.  Co.  (1877)  96  TL  S.  1,  11, 
24  L.  Ed.  708. 

Act  July  24,  1866  (embodied  in  R.  S. 
§  5263  et  seq.,  post,  §  10072  et  seq.), 
relating  to  telegraphs,  is  a  legitimate 
regulation  of  commercial  intercourse 
among  the  states.  Leloup  v.  Port  of 
Mobile  (1888)  8  Sup.  Ct.  1380,  1382, 
127  U.  S.  640,  32  L.  Ed.  311. 

The  act  giving  telegraph  companies 
the  right  against  arbitrary  interference 
by  the  state  to  construct  their  lines 
over  the  military  or  post  roads  of  the 
United  States  did  not  exceed  powers  of 
Congress  under  the  commerce  clause 
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4.  Telephone  companies.— This  sec- 
tion has  no  application  to  telephone 
companies,  whose  business  is  that  of 
electrically  transmitting  articulate 
speech  between  different  points.  City 
of  Richmond  v.  Southern  Bell  Tele- 
phone &  Telegraph  Co.  (1889)  19  Sup. 
Ct  778,  781,  174  U.  S.  761,  43  L.  Ed. 
1162. 

The  statute  does  not  give  a  telephone 
company  filing  its  acceptance  thereof 
the  right  to  use  the  streets  of  a  city  for 
its  lines  without  a  grant  of  such  right 
from  the  local  authorities.  Cumber- 
land Telephone  St  Telegraph  Co.  v.  City 
of  Evansville  (C.  C.  1903)  127  Fed. 
187.  decree  affirmed  (1906)  143  Fed. 
238,  74  C.  C.  A.  368. 

A  telephone  company  is  not  within 
the  act.  Sunset  Telephone  &  Tele- 
graph Co.  v.  City  of  Pomona  (C.  O. 
1906)  164  Fed.  561,  judgment  revers- 
ed (1909)  172  Fed.  829,  97  C.  C.  A. 
251,  and  decree  reversed  (1912)  32 
Sap.  Ct  477,  224  U.  8.  330,  56  L. 
Ed.  788. 

Telephone  companies  are  not  within 
the  provisions  of  title  65  of  the  Re- 
vised Statutes  (this  title),  or  entitled 
to  avail  themselves  of  the  privileges 
thereby  granted.  (1887)  19  Op.  Atty. 
Gen.  37. 

5.  Who  may  accept  act.— The  mere 
filing  by  an  individual  with  the  Post- 
master General  of  an  acceptance  of  the 
restrictions  and  obligations  of  the  act 
and  the  acts  amendatory  thereto  nei- 
ther confers  upon  such  person  the 
benefits  and  privileges,  nor  subjects 
him  to  the  burdens  and  restrictions  of 
that  act,  because  he  is  not  a  telegraph 
company  organized  under  the  laws  of 
one  of  the  states.  (1903)  24  Op.  Atty. 
Gen.  603. 

The  words  "any  telegraph  company 
organized  under  the  law's  of  any  state" 
were  used  advisedly,  and  with  a  recog- 
nition that  they  did  not  include  a  "per- 
son" or  an  individual.     Id. 

6.  Business  authorized  by  statute.— 

Act  June  8,  1872  (R.  S.  $  3964,  ante, 
|  7456),  declares  that  all  letter  car- 
rier routes  established  in  any  city  or 
town  shall  be  post  roads.  Held,  that 
this  act  of  1866  was  strictly  limited 
to  the  business  of  telegraph  com- 
panies as  such,  and  hence  did  not  au- 
thorize a  telegraph  company  accept- 
ing the  act  to  use  the  streets  of  a  city 
for  the  installation  of  a  district  tele- 
graph system  for  the  purpose  of  the 
collection  and  delivery  of  telegraph 
messages  and  the  maintenance  of  a 
messenger  system,  fitted  with  call 
boxes  for  watchmen,  fire,  burglar,  and 
police  signals  within  the  city.  City 
of  Toledo  v.  Western  Union  TeL  Co. 
(1901)  107  Fed.  10,  46  C.  O.  A.  Ill, 
52  L.  R.  A.  730. 

A  company  doing  both  a  telegraph 
and  telephone  business  cannot  claim 
the  benefit  of  the  act  as  to  the  lines 
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used  in  its  telephone  business.  The 
fact  that  such  lines  may  be  used  for 
the  local  delivery  of  interstate  tele- 
graphic messages  does  not  make  them 
an  integral  part  of  the  telegraph  lines, 
so  as  to  bring  them  within  the  pur- 
view of  the  act  Sunset  Telephone  & 
Telegraph  Co.  v.  City  of  Pomona  (C. 
C.  1908)  164  Fed.  561,  judgment  re- 
versed (1909)  172  Fed.  829,  97  O.  C. 
A.  251,  and  decree  reversed  City  of 
Pomona  v.  Sunset  Telephone  &  Tele- 
graph Co.  (1912)  32  Sup.  Ct  477,  224 
U.  S.  330,  56  L.  Ed.  788. 

7.  Priority  of  right.— A  franchise  to 
operate  a  telegraph  line  over  any  part 
of  the  United  States  domain,  or  any 
military  or  post  road,  acquired  under 
the  statute,  when  accompanied  by  oc- 
cupancy thereunder,  confers  rights  su- 
perior to  those  of  a  company  subse- 
quently constructing  a  line  for  trans- 
mitting electricity  both  for  lighting 
purposes  and  for  propelling  machin- 
ery, and  the  latter  line  must  be  con- 
structed so  as  not  to  interfere  with 
the  former.  Western  Union  Tel.  Co. 
v.  Los  Angeles  Electric  Co.  (C.  C. 
1896)  76  Fed.  178. 

8.  Right  of  eminent  domain.— Tele- 
graph companies  were  not  granted  the 
right  of  eminent  domain,  or  any  right 
to  enter  upon  and  occupy  the  rights 
of  way  of  railway  companies  without 
the  latter's  consent  by  the  act,  since 
such  statute  must  be  deemed  but  an 
exercise  by  Congress  of  its  power  to 
withdraw  from  state  interference  in- 
terstate commerce  by  telegraph. 
Western  Union  Tel.  Co.  v.  Pennsylva- 
nia R.  Co.  (1904)  25  Sup.  Ct  133,  137, 
195  U.  S.  540,  49  L.  Ed.  312,  1  Ann. 
Cas.  517,  affirming  decree  (1903)  123 
Fed.  33,  59  C.  O.  A.  113. 

The  act  does  not  confer  authority 
on  telegraph  companies  to  condemn 
right  of  way  for  their  lines  over  pri- 
vate property.  Western  Union  Tel. 
Co.  v.  Pennsylvania  R.  Co.  (1903)  123 
Fed.  33,  59  C.  C.  A.  113,  affirming 
order  (C.  C.  1903)  120  Fed.  362,  and 
reversing  decree  (C.  C.  1903)  120 
Fed.  981.  Decree  affirmed  (1904)  25 
Sup.  Ct.  133,  195  U.  S.  540,  49  L. 
Ed.  312,  1  Ann.  Cas.  517,  and  judgment 
affirmed  (1904)  25  Sup.  Ct.  150,  195 
U.  S.  594,  49  L.  Ed.  332,  1  Ann.  Cas. 
533. 

This  section  authorizes  no  compul- 
sory proceedings  to  obtain  a  right  of 
way  over  private  property  for  such 
lines,  and  condemnation  of  such  right 
of  way  can  only  be  made  by  virtue 
of  some  law  of  the  state  where  the 
property  is  situated.  Postal  Tel. 
Cable  Co.  v.  Cleveland,  C,  C.  &  St 
L.  Ry.  Co.  (C.  O.  1899)  94  Fed.  234. 

Under  Rev.  St.  Idaho,  §§  5210,  5212, 
a  telegraph  company  may  maintain 
proceedings  to  condemn  the  right  to 
construct  and  maintain  its  line  upon 
the  right  of  way  of  a  railroad  company, 
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where  luch  use  of  the  property  will 
better  subserve  the  public  interests 
than  the  use  made  of  it  by  the  rail- 
road company,  and  especially  where 
the  latter  acquired  most  of  its  right  of 
way  by  gift  from  the  United  States, 
subject  to  this  section,  and  ante,  f 
7456.  Postal  Tel.  Gable  Co.  of  Idaho 
v.  Oregon  Short  Line  R.  Co.  (C.  C. 
1900)  104  Fed.  623,  judgment  affirm- 
ed Oregon  Short  Line  R.  Co.  v.  Postal 
Tel.  Cable  Co.  of  Idaho  (1901)  111 
•  Fed.  842,  49  C.  C.  A.  663. 

Telegraph  Act  held  not  to  vest  tele- 
graph companies  with  power  of  emi- 
nent domain,  nor  authorize  them  to 
construct  their  lines  over  private 
property,  or  a  railroad  right  of  way, 
without  consent  of  the  owner.  West- 
ern Union  Telegraph  Co.  v.  Atlanta  & 
W.  P.  R.  Co.  (D.  C.  1915)  227  Fed. 
465. 

Condemnation  of  a  part  of  a  rail- 
road's right  of  way  by  a  telegraph  com- 
pany under  stajte  statutes,  and  the 
maintenance  of  the  line  under  such 
circumstances  as  not  materially  to  in- 
terfere with  the  activities  of  the  rail- 
road company,  held  not  an  interfer- 
ence with  interstate  commerce  or  an 
impairment  of  the  efficiency  of  a  post 
road  of  the  United  States  under  R.  S. 
§  39G4,  ante,  §  7456  or .  this  section, 
authorizing  the  maintenance  of  such 
lines  along  post  roads  but  without  any 
provision  for  condemnation  under  the 
federal  law.  Western  Union  Tele- 
graph Co.  v.  South  &  N.  A.  R.  Co. 
(Ala.  1913)  62  So.  788. 

Act  July  24,  1866,  does  not  deprive 
states  of  the  right  to  legislate  relative 
to  condemnation  of  railroad  rights  of 
way  for  telegraph  companies.  Louis- 
ville &  N.  R.  Co.  v.  Postal  Telegraph- 
Cable  Co.  (1915)  85  S.  E.  110,  143 
Ga.  331. 

The  act  is  not  such  an  assumption  by 
Congress  of  all  power  over  interstate 
telegraph  lines  as  to  prevent  condem- 
nation under  state  law  by  a  telegraph 
company  of  an  easement  over  the  right 
of  way  of  a  railway  company.  Western 
Union  Telegraph  Co.  of  Illinois  v.  Lou- 
isville &  N.  R.  Co.  (Dl.  1915)  110  N. 
B.  583. 

Under  R.  S.  §  3964,  ante,  §  7456,  and 
this  section,  and  the  statutes  of  the 
state  giving  to  such  companies  the 
right  to  condemn  land  for  right  of  way, 
a  telegraph  company  incorporated  in 
the  state  may  acquire  a  right  of  way 
for  its  lines  over  and  along  the  right 
of  way  of  a  railroad  company,  when 
such  use  will  not  materially  interfere 
with  the  use  for  which  the  land  was 
originally  condemned  by  the  railroad 
company.  Postal  Telegraph  Cable  Co. 
v.  Chicago,  I.  &  L.  Ry.  Co.  (1903)  66 
N.  E.  919,  30  Ind.  App.  654. 

The  act  does  not  authorize  such  com- 
panies to  appropriate  private  lands  for 
their  right  of  way.  Phillips  v.  Postal 
Tel.  Cable  Co.  (1902)  41  S.  E.  1022, 
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130  N.  C.  513,  89  Am.  St.  Rep.  868, 
judgment  reversed  on  rehearing  (1902) 
42  S.  E.  587,  131  N.  C.  2^5. 

9.  Military  roads,  post  roads,  and 
hlghways^-This  and  the  following  sec- 
tions do  not  extend  only  to  such  mili- 
tary roads  and  post  roads  as  are  on  the 
public  domain.  Pensacola  Teleg.  Co.  v. 
Western  U.  Teleg.  Co.  (1877)  96  U.  S. 
1,  11,  24  L.  Ed.  708,  affirming  (C.  C. 
1875)  Fed.  Cas.  No.  10,960. 

Railways  are  not  "highways"  within 
the  meaning  of  a  provision  in  the  char- 
ter of  a  telegraph  company  giving  it 
the  right  to  occupy  with  its  telegraph 
lines  any  of  the  roads,  highways, 
streets,  and  waters  within  the  state. 
Western  Union  Telegraph  Co.  v.  Penn- 
sylvania R.  Co.  (1904)  25  Sup.  Ct.  150, 
151,  195  U.  S.  594,  49  L.  Ed.  332,  1 
Ann.  Cas.  517. 

A  railroad  is  a  post  road,  and,  ac- 
cordingly this  act  is  paramount  over 
any  agreement  made  by  a  railroad  com- 
pany securing  to  a  telegraph  company 
the  sole  use  of  its  line  of  road  for  its 
wires.  Western  Union  Tel.  Co.  v.  Bal- 
timore &  O.  Tel.  Co.  (O.  C.  1884)  19 
Fed.  660. 

A  telegraph  company  may  erect  a  line 
on  a  railroad  right  of  way  granted  by 
congress  over  public  lands,  that  is  de- 
clared to  be  a  military  and  post  road. 
Mercantile  Trust  Co.  v.  Atlantic  &  P. 
R.  Co.  (C.  C.  1894)  63  Fed.  513. 

"Post  routes,"  within  Act  March  1, 
1884,  declaring  all  public  roads  and 
highways  post  routes,  are  the  same  as 
"post  roads,"  within  this  statute..  New 
England  Telegraph  Co.  of  Massachu- 
setts v.  Town  of  Essex  (D.  C.  1913) 
206  Fed.  926. 

Under  R.  S.  §  3964,  ante,  §  7456,  de- 
claring that  all  letter  carrier  routes  es- 
tablished in  any  city  for  the  collection 
and  delivery  of  mail  shall  be  post  roads, 
and  Code  Civ.  iProc.  Cal.  §  1875,  subd. 
3,  requiring  the  courts  to  take  judicial 
notice  of  acts  of  the  executive  depart- 
ments of  the  United  States,  the  streets 
of  a  city  kept  up  and  maintained  as 
such  are  letter  carrier  routes  estab- 
lished in  the  city  for  the  collection  and 
delivery  of  mail,  and  are  post  roads; 
and  a  telegraph  company  maintaining 
telegraph  lines  on  the  terms  imposed 
by  this  section,  has  such  right  to  the 
streets  of  a  city,  constituting  post 
roads,  as  are  granted  by  the  act,  and 
such  rights  constitute  a  federal  fran- 
chise. Western  Union  Telegraph  Co. 
v.  Hopkins  (Cal.  1911)  116  P.  557. 

The  act  extends  to  all  military  and 
post  roads,  whether  on  the  public  do- 
main or  on  private  property  acquired 
by  a  railroad  company  by  purchase  or 
condemnation  proceedings.  Union  Trust 
Co.  of  New  York  v.  Atchison,  T.  &  S. 
F.  R.  Co.  (1895)  8  N.  M.  327,  43  Pac 
701. 

10.  Grant  of  exclusive  franchise  by 
railroad  company.— The  agreement  dat- 
ed October  1,  1866,  between  the  Union 
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Pacific  Railway  Company,  Eastern  Di- 
vision, and  the  Western  Union  Tele- 
graph Company,  in  effect  giving  to  the 
latter  company  the  exclusive  control  of 
all  telegraphic  business  on  the  route  of 
the  railway  company,  was  in  violation 
of  Act  July  24,  1866,  giving  every  tele- 
graph company  organized  under  state 
laws,  and  accepting  its  provisions,  the 
right  to  erect  its  poles  and  wires  upon 
the  post  roads  of  the  United  States. 
U.  S.  v.  Union  Pac.  Ry.  Co.  (1895)  16 
Sop.  Ct  190,  160  U.  S.  1,  40  L.  Ed. 
319,  reversing  decree  Union  Pac.  R. 
Co.  t.  U.  S.  (1894)  59  Fed.  813,  8  C. 
C.  A.  282. 

A  railroad  cannot  grant  to  a  tele- 
graph company  the  sole  right  to  con- 
struct a  line  over  its  right  of  way,  so 
as  to  exclude  other  telegraph  compa- 
nies. Western  Union  Tel.  Co.  v. 
American  Union  Tel.  Co.  (C.  C.  1879) 
Fed.  Cas.  No.  17,444. 

A  telegraph  company  having  a  grant 
from  a  railroad  of  such  exclusive  right 
to  construct  a  line  along  the  right  of 
way  is  entitled  to  an  injunction  against 
actual  interference  with  its  line,  but 
not  against  such  interruption  of  its 
business  as  results  from  mere  compe- 
tition by  other  companies  constructing 
rival  lines  along  the  same  railroad.    Id. 

It  is  not  competent  for  a  railroad 
company  to  grant  a  telegraph  company 
the  exclusive  right  to  establish  lines  of 
telegraph  communication  along  its  right 
of  way;  such  contracts  being  in  conflict 
with  this  section.  Western  Union  Tele- 
graph Co.  v.  Burlington  &  S.  W.  R. 
Co.  (C.  C.  1882)  11  Fed.  1,  3,  4. 

The  act  in  effect  prohibits  a  railroad 
company  from  granting  an  exclusive 
franchise  along  its  rignt  of  way  to  any 
single  telegraph  company.  Union  Trust 
Co.  of  New  York  v.  Atchison,  T.  &  S. 
P.  R.  Co.  (1895)  8  N.  M.  327,  43  Pac. 
701. 

II.  Occupation  without  oonsent  of 
railroad  company.— This  act  and  R.  S. 
§  3964,  ante,  §  7456,  making  all  rail- 
roads post  roads,— do  not  give  a  tele- 
graph company  the  right  to  occupy  the 
right  of  way  of  a  railroad  with  its  line 
without  its  consent,  or  a  contract  with 
a  prior  owner  which  is  binding  upon  it 
Western  Union  Tel.  Co.  v.  Ann  Arbor 
R.  Co.  (1898)  90  Fed.  379,  33  C.  C. 
A.  113,  reversed  (1900)  20  Sup.  Ct. 
887,  178  U.  S.  239,  44  L.  Ed.  1052; 
Northwestern  TeL  Bxch.  Co.  v.  Chi- 
cago, M.  &  St  P.  Ry.  Co.  (1899)  79 
N.  W.  315,  76  Minn.  334. 

Railway  rights  of  way  are  not  made 
public  property  by  charter  provisions 
declaring  the  railways  "public  high- 
ways," so  as  to  subject  such  rights  of 
way  to  occupation  by  telegraph  com- 
panies without  the  consent  of  the  rail- 
way company,  under  -the  act  Western 
Union  Tel.  Co.  v.  Pennsylvania  R.  Co. 
0904)  25  Sup.  Ct  133,  142,  195  U.  S. 
540,  49  L.  Ed.  312,  1  Ann.  Cas.  517,  af- 
firming decree  (1903)  123  Fed.  33,  59 
C  C.  A.  113. 


A  telegraph  company  is  not  author- 
ized to  occupy  a  railroad  right  of  way 
without  consent  of  the  railroad  or  bind- 
ing contract  with  prior  owner  of  such 
right  of  way  by  this  section,  and  post, 
$§  10077,  10079,  or  by  R.  S.  §  3964, 
ante,  $  7456,  which  makes  all  railroads 
post  roads.  Western  Union  Tel.  Co. 
▼.  Ann  Arbor  R.  Co.  (1898)  90  Fed. 
879,  386,  33  C.  C.  A.  113,  reversed 
(1900)  20  Sup.  Ct  867,  178  U.  S.  239, 
44  L.  Ed.  1052. 

It  is  not  authorized  by  acts  estab- 
lishing post  roads,  or  by  this  act  to 
establish  lines  over  right  of  way  of 
railroad  company  without  making  com- 
pensation. Atlantic  &  P.  Tel.  Co.  ▼. 
Chicago,  R.  I.  &  P.  R.  Co.  (C.  C.  1874) 
Fed.  Cas.  No.  632. 

This  section  does  not  give  such  com- 
panies the  right  to  build  their  lines 
over  the  right  of  way  of  a  railroad  or 
other  private  property  without  the  con- 
sent of  the  owner,  or  the  condemna- 
tion of  the  right  of  way  over  such 
property  in  accordance  with  the  laws 
of  the  state  where  situated.  Postal 
Telegraph  Cable  Co.  v.  Southern  Ry. 
Co.  (C.  C.  1898)  89  Fed.  190. 

Where  a  telegraph  company  uses  a 
post  road  under  the  permission  given 
by  congress  in  this  section,  it  cannot 
displace  private  rights  without  the 
owner's  consent.  U.  S.  v.  Boston  Ele- 
vated Ry.  Co.  (C.  C.  1910)  176  Fed. 
963. 

12.  Damages  and  compensation  for 
use  of  premises.— This  section  and  R. 
S.  §  3964,  ante,  §  7456,  gave  no  un- 
restricted right  to  appropriate  public 
property  of  a  state  or  municipality,  but, 
like  any  other  franchise,  it  was  to  be 
exercised  in  subordination  to  public 
and  private  rights,  and  therefore  was 
no  ground  of  objection  to  the  imposi- 
tion by  a  municipal  corporation  of  a 
reasonable  charge  for  the  use  of  its 
streets  by  the  erection  of  telegraph 
poles.  St.  Louis  v.  Western  Union  Tel. 
Co.  (1803)  13  Sup.  Ct.  483,  488,  148 
U.  S.  92,  37  L.  Ed.  380,  reversing  judg- 
ment (C.  C.  1889)  39  Fed.  59. 

The  compensation  which  a  telegraph 
company  is  required  to  pay  for  the 
right  to  construct  and  maintain  its  line 
upon  the  right  of  way  of  a  railroad 
company  is  the  amount  of  decrease  in 
the  value  of  the  use  of  such  right  of 
way  for  railroad  purposes  which  will 
result  Postal  Tel.  Cable  Co.  of  Idaho 
v.    Oregon   Short  Line   R.   Co.    (C.   C. 

1900)  104  Fed.  623,  judgment  affirmed 
Oregon  Short  Line  R.  Co.  v.  Postal 
Tel.  Cable  Co.  of  Idaho  (1901)  111 
Fed.  842,  49  C.  C.  A.  663. 

The  act  does  not  affect  the  right  of 
a  landowner  to  recover  damages  to 
which  he  is  entitled  for  the  additional 
burden  upon  the  fee  caused  by  the 
erection  of  telegraph  poles  upon  a  pub- 
lic highway  which  is  a  post  road.  Kes- 
ter  v.  Western  Union  Tel.  Co.   (C.  C. 

1901)  108  Fed.  926. 

A  telegraph  company,  which  has  ac- 
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cepted  the  conditions  imposed  by  this 
and  the  following  sections,  is  entitled  to 
construct  its  line  over  the  right  of  way 
of  a  railroad  which  by  R.  S.  §  3964, 
ante,  f  7456,  is  declared  to  be  a  post 
road  of  the  United  States  and  to  have 
the  damages  assessed  in  any  court  of 
competent  jurisdiction,  where  such  line 
may  be  so  constructed  as  not  to  inter- 
fere with  the  operation  of  the  railroad. 
Postal  TeL  Cable  Co.  of  Montana  v. 
Oregon  Short  Line  R.  Co.  (C.  C.  1902) 
114  Fed.  787. 

Under  the  law  of  New  Jersey,  where 
the  title  of  owners  of  land  along  a 
highway  extends  to  the  middle  thereof, 
the  easement  for  the  highway  does  not 
include  any  grantable  right  by  the  pub- 
lic for  the  maintenance  of  a  telegraph 
line  thereon,  nor  does  this  section  con- 
fer such  right  on  telegraph  companies 
accepting  its  provisions,  and  it  can  only 
be  acquired  by  agreement  with  the 
owners  of  the  fee.  Western  Union 
Telegraph  Co.  v.  Polhemus  (C.  C.  1909) 
167  Fed.  231,  decree  reversed  (1910) 
178  Fed.  904,  102  C.  C.  A.  105,  29  U 
It.  A.  (N.  S.)  465. 

Under  this  section,  authority  granted 
telegraph  companies  to  use  post  roads 
gives  no  right  to  use  the  soil,  nor  any 
right  of  eminent  domain,  and  the  com- 
pany may  be  required  to  make  reasona- 
ble compensation  for  the  occupation  of 
such  roads.  New  England  Telegraph 
Co.  of  Massachusetts  v.  Town  of  Es- 
sex (D.  O.  1913)  206  Fed.  926. 

The  act,  though  preventing  a  city 
from  absolutely  prohibiting  a  telegraph 
company  accepting  the  act  from  oper- 
ating under  the  act,  does  not  permit  the 
company  to  appropriate  to  its  exclusive 
use  portions  of  highways  without  be- 
ing subject  to  the  charges  on  behalf  of 
the  state  by  way  of  compensation  for 
such  use,  as  the  state  has  a  property 
interest  in  its  public  highways  which  is 
not  divested  by  a  grant  under  the  act. 
Western  Union  Telegraph  Co.  v.  Hop- 
kins (1911)  116  P.  557. 

13.  Grant  of  exclusive  right  by  state. 

— A  state  law,  so  far  as  it  conferred 
exclusive  rights  on  a  local  telegraph 
company,  held  to  conflict  with  this  and 
the  following  sections,  and  to  that  ex- 
tent to  be  inoperative  as  against  a  cor- 
poration of  another  state  entitled  to 
the  privileges  of  the  federal  statutes. 
Pensacola  Teleg.  Co.  ▼.  Western  U. 
Teleg.  Co.  (1877)  96  U.  S.  1,  12,  24 
L.  Ed.  708. 

A  provision  of  a  state  statute,  giving 
an  exclusive  right  to  a  telegraph  com- 
pany to  erect  and  use  lines  of  telegraph 
within  certain  counties,  held  to  be  in 
conflict  with  the  act.  Pensacola  Tel. 
Co.  v.  Western  Union  Tel.  Co.  (C.  C. 
1875)  Fed.  Cas.  No.  10,960. 

A  telegraph  company  engaged  in 
transmitting  interstate,  international, 
and  government  messages,  which  has 
accepted  the  terms  proposed  by  the  na- 
tional government  for  the  use  of  post 
roads,  cannot  be  excluded  by  a  state, 
or  a  town  within  a  state*     New  Eng- 
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land  Telegraph  Co.  of  Massachusetts  v. 
Town  of  Essex  (D.  C.  1913)  206  Fed. 
926. 

li.  S.  |  3964,  ante,  §  7456,  provides 
that  all  railroads  or  parts  thereof  are 
post  roads.  R.  S.  §  5266,  post,  §  10075, 
provides  that  telegrams  between  the 
several  departments  of  the  government 
and  their  agents  in  transmission  over 
the  lines  of  any.  telegraph  company  to 
which  has  been  given  the  right  of  way, 
etc.,  of  the  public  domain,  shall  have 
priority  over  other  business  at  rates 
to  be  annually  fixed  by  the  Postmaster 
General.  R.  S.  f  5268,  post,  §  10077, 
provides  that,  before  any  telegraph 
company  shall  exercise  any  of  the  pow- 
ers conferred  by  law,  it  shall  file  its 
written  acceptance  with  the  Postmas- 
ter General.  Held,  in  view  of  this  sec- 
tion, that  the  right  of  telegraph  com- 
panies accepting  the  restrictions  and 
obligations  upon  them  prescribed?  by 
Congress  is  solely  in  the  acts  of  Con- 
gress, and  no  state  can  exclude  such 
corporations  from  carrying  on  business 
within  the  state,  on  public  lands,  mili- 
tary or  post  roads  or  navigable  rivers. 
Western  Union  Telegraph  Co.  v.  Su- 
perior Court  of  Sacramento  County 
(1911)  115  P.  1091,  15  CaL  App.  679, 
transfer  of  cause  for  rehearing  denied 
115  P.  1100,  15  Cal.  App.  679. 

Civ.  Code  Cal.  f  536,  empowering 
telegraph  corporations  to  construct 
telegraph  lines  on  any  public  highway, 
grants  to  a  telegraph  company,  having 
a  franchise  under  Act  July  24,  1866,  a 
franchise  in  addition  to  the  franchise 
given  by  the  federal  act,  and  the  state 
franchise  includes  the  right  to  such 
exclusive  occupation  by  a  '  telegraph 
company  of  parts  of  the  streets  as  is 
maintained  for  the  purpose  of  its  sys- 
tem. Western  Union  Telegraph  Co.  v. 
Hopkins  (1911)  116  P.  557. 

Where  a  valid  state  statute  purports 
to  grant  to  a  telegraph  company,  hav- 
ing a  franchise  under  this  act,  to  con- 
struct and  operate  telegraph  lines  on 
military  or  post  roads,  the  right  to  the 
exclusive  possession  of  portions  of  its 
public  highways  without  compensation, 
the  exclusive  occupation  by  the  com- 
pany of  portions  of  public  highways  for 
the  authorized  purposes  is  an  accept- 
ance by  it  of  the  offered  franchise.    Id. 

14.  Municipal  consent  to  construct 
line.— This  act  does  not  grant  to  tele- 
graph companies  the  right  to  occupy 
with  their  poles  and  wires  the  streets 
of  a  city  without  the  latter's  consent. 
Sunset  Telephone  &  Telegraph  Co.  .▼. 
City  of  Pomona  (C.  C.  1908)  164  Fed. 
561,  judgment  reversed  (1909)  172  Fed. 
829,  97  C.  C.  A.  251,  and  decree  re- 
versed City  of  Pomona  v.  Sunset  Tele- 
phone &  Telegraph  Co.  (1912)  32  Sup. 
Ct.  477,  224  U.  S.  330,  56  L.  Ed.  788. 

15.  Removal  or  destruction  of  lines. 

—The  Circuit  Court  of  Appeals  has 
jurisdiction  to  review  the  decree  of  the 
Circuit  Court,  dismissing  a  bill  to  re- 
strain the  city  from  removing  old  wires 
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of  telephone  and  telegraph  companies 
from  the  city  streets,  on  the  ground 
that  the  company's  rights  under  Act 
July  24,  1866,  were  infringed,  and  that 
the  city  had  given  rise  to  a  contract 
protected  against  impairment.  Pomona 
y.  Sunset  Telephone  &  Telegraph  Go. 
(1912)  32  Sup.  Ct  477,  478,  224  U.  S. 
330,  56  L.  Ed.  788,  reversing  decree 
Sunset  Telephone  &  Telegraph  Co.  v. 
Pomona  (1909)  172  Fed.  829,  97  C.  C. 
A.  251. 

Where  a  telegraph  company  which 
had  accepted  the  act  of  1866,  re-enact- 
ed In  this  section,  and  had  maintained 
its  line  along  a  railroad  right  of  way 
for  many  years,  had  been  directed  by 
the  railroad  company  to  remove  its 
line  in  accordance  with  the  contract  un- 
der which  it  was  constructed,  and  had 
brought  suit  to  condemn  a  right  of  way 
along  such  railroad,  and  the  mainte- 
nance of  the  line  during  the  pendency 
of  such  condemnation  proceedings 
would  not  result  in  material  damage  to 
the  railroad  company,  but  its  destruc- 
tion would  result  in  irreparable  dam- 
age to  the  telegraph  company,  an  in- 
junction against  such  destruction,  pend- 
ing the  suit  to  condemn,  should  be 
granted.  Western  Union  Tel.  Co.  v. 
Pennsylvania  R.  Co.  (C.  C.  1903)  120 
Fed.  981,  decree  reversed  (1903)  123 
Fed.  33,  59  C.  C.  A.  113. 

A  telegraph  company  which  has  built 
its  line  on  a  public  highway,  which  is  a 
post  road,  with  the  consent  of  the  local 
authorities  having  jurisdiction,  and  has 
filed  its  acceptance  of  the  provisions  of 
the  act,  cannot  be  required  to  remove 
such  line  without  compensation,  nor 
can  it  be  removed  by  the  authorities, 
because  since  its  erection  it  has  be- 
come an  inconvenience  to  the  public,  by 
reason  of  the  construction  of  a  street 
railway  which  occupies  a  portion  of  the 
highway,  also,  by  consent  of  the  au- 
thorities. Ohio  Postal  Telegraph  Cable 
Co.  v.  Board  of  Com'rs  of  Sandusky 
County  (C.  C.  1905)  137  Fed.  947, 
judgment  reversed  Ganz  v.  Ohio  Postal 
Telegraph  Cable  Co.  (1905)  140  Fed. 
692,  72  C.  C.  A.  186. 

16.  State     police     regulation.  —  The 

privileges  conferred  by  the  act  upon 
telegraph  and  telephone  companies  are 
to  be  enjoyed  in  subordination  to  the 
due  exercise  of  the  police  power  of  the 
state  where  they  operate  their  lines. 
City  of  Richmond  v.  Southern  Bell 
Telephone  &  Telegraph  Co.  (1898)  85 
Fed.  19.  28  C.  C.  A.  659,  decree  af- 
firmed (1899)  19  Sup.  Ct  778,  174  U. 
S.  761,  43  L.  Ed.  1162. 

The  right  given  to  telegraph  com- 
panies hereby  to  use  post  roads  for 
their  lines,  on  compliance  with  certain 
conditions,  is  permissive  only,  and  the 
statute  was  not  intended  to  interfere 
with  the  proper  control  and  regulation 
of  highways  by  the  states,  which  have 
them  in  charge.  Ganz  v.  Ohio  Postal 
Telegraph  Cable  Co.  (1905)  140  Fed. 
«G2>  72  C.  C.  A.  186. 


Laws  N.  T.  1884,  c.  534,  and  Laws 
N.  Y.  1885,  c  499,  requiring  all  electric 
wires  in  any  city  having  a  population 
of  500,000  or  more  to  be  placed  under 
the  surface  of  the  streets  is  valid  as 
a  police  regulation  as  to  a  telegraph 
company  which  has  accepted  the  pro- 
visions of  this  act,  the  statute  not  in- 
fringing the  power  of  congress  to  regu- 
late commerce  or  the  exemption  of  fed- 
eral agencies  from  state  control.  West- 
ern Union  Tel.  Co.  v.  City  of  New  York 
(C.  C.  18S9)  38  Fed.  552,  3  L.  R. 
A.  449. 

Under  Act  March  1,  1884  (23  Stat 
3),  declaring  all  public  highways  and 
roads  to  be  post  roads  of  the  United 
States,  a  person  engaged  in  erecting  a 
telegraph  line  along  a  public  road  for 
a  company  which  has  accepted  the  pro- 
visions of  Act  July  24,  1806,  is  acting 
under  authority  of  an  act  of  congress, 
and,  if  arrested  by  the  state  authorities 
for  obstructing  the  highway  merely  be- 
cause of  the  prosecution  of  such  work, 
he  will  be  released  on  habeas  corpus. 
Ex  parte  Conway  (O.  C.  1891)  48  Fed. 
77. 

Telegraph  companies  using  post 
roads  under  this  section  are  subject  to 
state  police  regulations.  New  Eng- 
land Tel.  Co.  of  Massachusetts  v.  Town 
of  Essex  (D.  C.  1913)  206  Fed.  926. 

A  telegraph  company  is  not  relieved 
from  compliance  with  Act  Leg.  1898, 
commonly  known  as  the  "Bush  Act," 
requiring  foreign  corporations  to  com- 
ply with  certain  conditions  for  the 
privilege  of  exercising  their  fanchises 
within  the  state,  because  of  its  accept- 
ance of  the  restrictions  and  obligations 
of  the  federal  act,  granting  it,  in  con- 
sideration thereof,  permission  to  con- 
struct and  operate  its  lines  over  the 
public  domain  and  along  the  military 
and  post  roads  of  the  United  States. 
State  v.  Western  Union  Telegraph  Co. 
(1907)  90  P.  299,  75  Kan.  609. 

This  act,  R.  S.  §  3904,  ante,  §  7456, 
and  Act  March  1,  1884,  declaring  all 
letter  carrier  routes  and  all  public 
roads  and  highways  to  be  post  routes, 
do  not  give  a  telegraph  company  the 
right  to  maintain  its  wires  above 
ground  contrary  to  the  laws  of  the 
state.  American  Rapid  Telegraph  Co. 
v.  Hess  (1891)  125  N.  Y.  641,  26  N. 
E.  919,  21  Am.  St.  Rep.  764,  13  L.  R. 
A.  454,  affirming  (1891)  58  Hun,  610, 
12  N.  Y.  Supp.  536. 

17.  Municipal  police  regulation.  — 
Rights  of  a  telegraph  company  accept- 
ing the  act  to  construct  lines  over  post 
roads  such  as  the  streets  of  Richmond, 
Va.,  are  subject  to  reasonable  municipal 
regulations.  Western  Union  Tel.  Co. 
v.  Richmond  (1912)  32  Sup.  Ct  449, 
450,  224  U.  S.  160,  56  L.  Ed.  710,  af- 
firming decree  (O.  C.  1909)  178  Fed. 
310. 

Municipal  power  to  make  reasonable 
regulations  as  to  occupancy  of  city 
streets    by    telegraph    company    under 
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the  act  is  not  exceeded  by  an  ordi- 
nance leaving  to  the  determination  of 
the  city  engineer  and  other  officials  the 
manner  of  regulation  and  the  safety 
of  the  equipment     Id. 

Possible  invalidity  of  penalties  pre- 
scribed by  municipal  ordinance  for  vio- 
lation of  its  provisions  as  to  occupancy 
of  city  streets  by  telegraph  company 
does  not  defeat  other  provisions,  where 
the  penalties  are  separable  from  the 
rest  of  the  ordinance.     Id. 

Telegraph  company  accepting  pro- 
visions of  Act  July  24,  1866,  is  pro- 
tected thereby  from  interference  by  a 
town  which  for  20  years  acquiesced  in 
the  operation  of  its  line,  though  the 
company  was  never  granted  formal 
permit,  under  Pub.  St  Mass.  1882,  c. 
109,  §  3.  Town  of  Essex  v.  New  Eng- 
land Tel.  Co.  of  Massachusetts  (1915) 
36  Sup.  Ct.  102. 

Where  the  conditions,  regulations, 
and  restrictions  imposed  by  a  city  coun- 
cil upon  the  maintenance  and  operation 
within  the  city  of  the  lines  of  a  tele- 
phone company  enjoying  the  privileges 
conferred  hereby,  are  such  as  to  evince 
a'  desire  to  oppress  and  control,  and 
perhaps  defeat,  the  company's  exist- 
ence, they  cannot  be  supported  as  a 
lawful  exercise  of  the  police  power. 
City  of  Richmond  v.  Southern  Bell  Tel- 
ephone &  Telegraph  Co.  (1898)  85 
Fed.  19,  28  C.  C.  A.  659,  decree  af- 
firmed (1899)  19  Sup.  Ct.  778,  174  U. 
S.  761,  43  L.  Ed.  1162. 

R.  S.  §  3964,  ante,  §  7456,  declares 
that  all  letter  carrier  routes  establish- 
ed in  any  city  or  town  shall  be  post 
roads.  Held,  that  an  interstate  tele- 
graph company  which  had  accepted  the 
provisions  of  the  act  of  1866  was  not 
entitled  to  erect  and  maintain  its  lines 
over  the  streets  of  a  city  without  com- 
plying with  the  reasonable  regulations 
of  the  city  for  the  erection  and  main- 
tenance of  such  lines,  and  without  pro- 
curing a  permit  therefor  from  the  city. 
City  of  Toledo  v.  Western  Union  Tel. 
Co.  (1901)  107  Fed.  10,  46  C.  C.  A. 
Ill,  52  L.  R.  A.  730. 

The  statute  was  not  intended  to  inter- 
fere with  the  municipal  control  of  high- 
ways. Ganz  v.  Ohio  Postal  Tel.  Co. 
(1905)  140  Fed.  692,  72  C.  C.  A.  186. 

The  right  given  telegraph  companies 
by  this  section  to  construct  and  main- 
tain their  lines  over  all  post  roads  of 
the  United  States,  is  permissive  only, 
and  subject  to  all  state  or  local  legis- 
lation regulating  its  exercise;  and  such 
permission  does  not  affect  the  right  of 
a  municipality,  in  the  exercise  of  its 
police  powers,  to  enact  and  enforce 
ordinances  intended  to  promote  the 
safety  and  convenience  of  the  public  in 
the  use  of  its  streets.  Michigan  Tel. 
Co.  v.  City  of  Charlotte  (C.  C.  1899) 
93  Fed.  11. 

A  telegraph  company,  having  accept- 
ed the  act  and  its  amendments,  includ- 
ing Act  March  1,  1884,  relating  to  post 
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roads,  held  entitled  to  use  the  streets 
and  alleys  of  a  city,  subject  only  to  the 
city's  right  to  impose  reasonable  condi- 
tions in  the  exercise  of  police  power. 
Mackay  Telegraph  &  Cable  Co.  v.  City 
of  Texarkana,  Ark.  (p.  C.  1912)  199 
Fed.  347. 

The  act  has  not  the  effect  of  putting 
such  companies  beyond  municipal  con- 
trol with  respect  to  the  use  of  the 
highways.  American  Telegraph  &  Tel- 
ephone Co.  v.  Harborcreek  Tp.  (1903) 
23  Pa.  Super.  Ct  437. 

18.  Effect  of  municipal  regulations.— 

Property  of  telegraph  company  accept- 
ing the  provisions  of  this  act  is  not 
taken  without  due  process  of  law,  by 
municipal  ordinance  requiring  reserva- 
tion upon  the  poles  for  positions  for 
the  city's  wires  under  certain  condi- 
tions. Western  Union  TeL  Co.  v. 
Richmond  (1912)  32  Sup.  Ct.  449,  224 
U.  S.  160,  56  L.  Ed.  710,  affirming  de- 
cree (C.  C.  1909)   178  Fed.  310. 

Limiting,  by  ordinance,  privilege  of 
telegraph  company  as  to  conduits  to 
15  years,  and  providing  for  imposition 
of  conditions  at  that  time  or  order  for 
removal,  is  not  an  attempt  to  make 
telegraph  company  contract  itself  out 
of  the  benefit  of  the  act.    Id. 

A  telephone  company  protected  by 
the  act  of  congress  is  not  restricted  by 
its  previous  acceptance  of  the  terms- 
of  a  local  ordinance  subsequently  re- 
voked. City  of  Richmond  v.  Southern 
Bell  Telephone  &  Telegraph  Co.  (1898> 
85  Fed.  19,  28  C.  C.  A.  659,  decree  af- 
firmed (1899)  19  Sup.  Ct  778,  174  U. 
S.  761,  43  L.  Ed.  1162. 

The  right  of  a  telegraph  company 
granted  by  this  act  and  Civ.  Code  Cal. 
§  536,  authorizing  telegraph  corpora- 
tions to  construct  telegraph  lines  on 
any  public  road,  to  use  the  streets  of 
a  city  organized  under  Pol.  Code  Cal. 
§  4354  et  seq.,  exists  independently  of 
any  grant  by  the  city,  where  the  com- 
pany had  established  its  system  in  the 
streets  prior  to  the  incorporation  of 
the  city,  and  the  city  cannot  add  to  its 
right  in  that  behalf, .  and  anything  en- 
joyed by  the  company  not  covered  by 
the  act  of  Congress  must  be  derived 
from  Civ.  Code  Cal.  §  536.  Western 
Union  Telegraph  Co.  v.  Hopkins  (1911) 
116  P.  557. 

19.  State  taxation.  —  A  telegraph 
company,  which  accepts  the  provisions 
of  R.  S.  tit  65  (this  title),  is  an  in- 
strument of  foreign  and  interstate 
commerce  and  a  government  agent  for 
the  transmission  of  messages  on  pub- 
lic business,  and  a  state  law  levying  a 
tax  on  every  message,  so  far  as  it 
applies  to  messages  sent  out  of  the 
state  or  those  pertaining  to  government 
business,  is  unconstitutional  Tele- 
graph Co.  v.  Texas  (1881)  105  U.  S. 
460,  466,  26  L.  Ed.  1067. 

The  grant  of  the  United  States  to  a 
telegraph  company  of  the  right  to  con- 
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struct  and  operate  Unci  along  any  mil- 
itary or  post  roads  of  the  United 
States,  declared  such  by  law,  is  not 
such  a  grant  of  a  franchise  as  to  ex- 
empt such  a  company  from  taxes  or  ex- 
cises imposed  by  a  state  in  which  its 
lines  are  thus  constructed  and  operat- 
ed. Western  Union  Tel.  Go.  v.  Massa- 
chusetts (1888)  8  Sap.  Ct  061,  125  U. 
S.  530,  31  L.  Ed.  700. 

A  state  statute  which  provides  for 
the  collection  of  taxes  from  foreign 
corporations,  and  which  authorizes  the 
court  in  certain  cases  to  issue  injunc- 
tions restraining  such  corporations  from 
prosecuting  any  business  until  delin- 
quent taxes  are  paid,  is  void  as  to  the 
issuing  of  an  injunction  against  a 
telegraph  company  whose  lines  in  that 
state  are  mostly  constructed  and  op- 
erated as  United  States  postal  roads 
by  virtue  of  this  section.     Id. 

A  statute  of  the  state  which  provides 
that  the  amount  of  a  tax  or  excise  im- 
posed by  the  state  on  a  telegraph  com- 
pany shall  be  determined  by  the  ascer- 
taining what  proportion  the  number  of 
miles  of  its  lines  in  the  state  bears  to 
the  whole  number  operated  by  the 
company,  and  which  taxes  an  equal 
portion  of  the  assessable  value  of  the 
company's  stock,  is  not  invalid  on  the 
ground  that  no  deduction  is  made  for 
the  value  of  the  property  of  the  com- 
pany subject  to  local  taxation  in  other 
states.     Id. 

The  act  does  not  exempt  a  telegraph 
company  from  state  taxation,  when  no 
part  of  its  line  in  the  state  levying  the 
tax  is  built  over  -or  along  a  military 
or  post  road.  Ra Herman  v.  Western 
Union  Tel.  Co.  (1888)  8  Sup.  Ct.  1127, 
1131, 127  U.  S.  411,  32  L.  Ed.  220. 

Where  a  telegraph  company  is  doing 
the  business  of  transmitting  messages 
between  different  states,  and  has  ac- 
cepted and  is  acting  under  the  tele- 
graph law,  no  state  within  which  it 
sees  fit  to  establish  an  office  can  im- 
pose upon  it  a  license  tax,  or  require 
it  to  take  out  a  license  for  the  transac- 
tion of  such  business.  Leloup  v.  Port 
of  Mobile  (1888)  8  Sup.  Ct.  1380,  1382, 
127  U.  S.  640,  32  L.  Ed.  311. 

Telegraph  companies  cannot  be  taxed 
by  the  state  authorities  on  interstate 
messages.  Western  Union  Tel.  Co.  v. 
Seay  (1880)  10  Sup.  Ct  161,  132  U.  S. 
472,  33  L.  Ed.  400. 

The  fact  that  the  Western  Union  Tel- 
egraph Company,  a  corporation  organ- 
ised under  the  laws  of  New  York,  ac- 
quired from  the  United  States  the  right 
to  construct  and  operate  lines  over 
any  portion  of  the  public  domain,  along 
any  railway  or  post  road,  and  across 
the  navigable  waters  of  the  United 
States,  does  not  prevent  its  being  lia- 
ble to  taxation  under  Pub.  St  Mass. 
c.  13,  |  40,  providing  that  every  tele- 
graph company  owning  a  line  in  the  state 
shall  be  taxed  on  such  proportion  of 
the  whole  value  of  its  capital  stock  as 


the  length  of  its  line  in  the  state  bears 
to  the  whole  length  of  its  line  every- 
where, after  deducting  the  value  of  any 
property  owned  by  it  subject  to  local 
taxation  in  the  cities  and  towns  of  the 
state.  Attorney  General  of  Massa- 
chusetts v.  Western  Union  Tel.  Co. 
(1801)  11  Sup.  Ct.  880,  141  U.  S.  40, 
35  L.  Ed.  628,  affirming  judgment  (C. 
O.  1887)  33  Fed.  120. 

A  state  privilege  tax  of  a  certain 
amount  per  mile  of  wires  operated 
within  the  state,  imposed  on  all  tel- 
egraph companies,  in  lieu  of  all  other 
state  and  municipal  taxes,  and  amount- 
ing to  less  than  the  ordinary  ad  va- 
lorem tax,  is  substantially  a  mere  tax 
on  property  to  which  a  foreign  corpo- 
ration operating  within  the  state  is 
subject,  notwithstanding  it  is  engaged 
in  interstate  commerce  and  has  ac- 
cepted the  rights  conferred  by  this  sec- 
tion. Postal  Telegraph  Cable  Co.  v. 
Adams  (1805)  15  Sup.  Ct.  268,  271, 
155  U.  S.  688,  30  L.  Ed.  311. 

A  state  may  tax  telegraph  property 
within  its  borders,  though  it  is  employ- 
ed in  interstate  or  foreign  commerce. 
Western  Union  Telegraph  Co.  v.  Tag- 
gart  (1806)  16  Sup.  Ct.  1054,  1063, 
163  U.  S.  1,  41  L.  Ed.  40. 

A  state  tax  on  the  property  within 
the  state  belonging  to  a  foreign  tel- 
egraph corporation,  the  value  of  which 
was  determined  by  regarding  it  as  a 
part  of  a  system  operated  in  other 
states,  is  not  invalid  because  such 
corporation  is  engaged  in  interstate 
commerce,  has  accepted  the  provisions 
of  this  act,  and  was  not  created  by  such 
state  or  given  any  franchise  by  it 
Western  Union  Tel.  Co.  v.  Missouri 
(1903)  23  Sup.  Ct.  730,  733,  100  U.  S. 
412,  47  L.  Ed.  1116. 

Act  Ga.  Dec.  16,  1002  (Laws  1902, 
p.  37),  provides  for  the  imposition  of 
a  franchise  tax  on  all  corporations,  do- 
mestic and  foreign,  which  exercise  any 
special  right  or  privilege  within  the 
state  not  allowed  by  law  to  natural  per- 
sons. The  state  board  of  appraisers, 
in  making  an  assessment  thereunder  of 
a  franchise  tax  against  a  telegraph 
company  doing  an  interstate  business, 
and  which  had  accepted  the  provisions 
of  this  act,  expressly  found  that  the 
company  maintained  and  operated  its 
lines  in  the  state  under  the  franchise 
given  it  by  such  act,  and  stated  that 
"our  finding  is  therefore  based  upon 
and  includes  the  value  of  the  fran- 
chise conferred  by  the  act  of  con- 
gress." All  tangible  property  of  the 
company  within  the  state  was  sepa- 
rately assessed  and  taxed  under  a  dif- 
ferent statute.  Held,  that  the  finding 
of  the  board  was  conclusive  as  to  the 
basis  on  which  the  tax  was  assessed, 
and,  since  the  assessment  contained  an 
element  of  unknown  amount  which  was 
not  taxable,  the  tax  based  thereon  was 
illegal  and  void.  Western  Union  Tel- 
egraph Co.  v.  Wright  (1910)  185  Fed, 
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260, 107  0.  0.  A.  356,  reversing  decree 
(C.  O.  1909)  166  Fed.  954;  Id.  (1910) 
185  Fed.  260,  107  O.  G.  A.  366. 

Whatever  franchise  or  right  a  tele- 
graph company  acquires  from  the  Unit- 
ed States  by  its  acceptance  of  the  pro- 
visions of  this  act  is  exempt  from  taxa- 
tion by  a  state.    Id. 

The  fact  that  a  corporation  of  one 
state  derived  its  franchise  from  the 
United  States  under  this  act  did  not 
relieve  the  corporation  from  the  bur- 
dens of  taxation  in  another  state  in 
which  it  had  property.  Western  Union 
Telegraph  Co.  v.  Trapp  (1911)  186 
Fed.  114,  108  O.  C.  A.  226. 

A  telegraph  company  which  has  ac- 
cepted the  provisions  of  this  act  there- 
by becomes  an  agent  of  the  federal  gov- 
ernment, and  is  entitled  to  maintain  a 
suit  in  the  federal  courts  to  enjoin  the 
collection  of  a  state  tax,  though  the 
amount  in  controversy  is  not  sufficient 
to  sustain  the  jurisdiction  of  such 
courts  on  the  ground  of  diverse  citizen- 
ship. Western  Union  Tel.  Co.  v.  City 
"Council  of  Charleston  (O.  C.  1893)  56 
Fed.  419,  decree  affirmed  (1891)  14 
Sup.  Ct  1094,  153  U.  S.  692,  38  L.  Ed. 
87L 

A  telegraph  company  by  its  accept- 
ance of  this  act  derives  no  rights  there- 
from which  exempts  it  from  taxation 
by  a  state  other  than  that  in  which  it 
is  incorporated  in  the  same  manner  in 
which  other  foreign  corporations  doing 
business  in  the  state  are  taxed,  and  it  is 
immaterial  that  the  tax  imposed  is  des- 
ignated by  the  state  statute  as  a  fran- 
chise tax.  Western  Union  Telegraph 
Co.  v.  Wright  (C.  O.  1908)  158  Fed. 
10O4. 

Telegraph  companies  using  post  roads 
under  this  act  held  subject  to  the  tax- 
ing power  of  the  state,  where  the  tax 
or  methods  of  collecting  the  same  are 
not  such  as  to  exclude  the  company 
from  the  state,  or  stop  its  business,  and 
are  not  arbitrary  or  unreasonable.  New 
England  Telegraph  Co.  of  Massachu- 
setts v.  Town  of  Essex  (D.  C.  1913) 
206  Fed.  926. 

The  post  roads  act  does  not  confer 
corporate  rights  or  privileges  on  tele- 
graph companies  to  carry  on  their  busi- 
ness, nor  prevent  the  imposition  by  the 
state  of  license  taxes  on  their  right  to 
do  local  business.  Postal  Telegraph 
Co.  v.  City  of  Portland  (D.  C.  1915) 
228  Fed.  254. 

A  telegraph  company,  by  filing  its  ac- 
ceptance of  the  act  acquired  national 
franchises,  which  no  state  could  tax. 
City  and  County  of  San  Francisco  v. 
Western  Union  Tel.  Co.  (1892)  96  Cal. 
40,  31  Pac.  10,  10  L.  R.  A.  301,  distin- 
guishing Western  Union  Telegraph  Co. 
v.  Attorney  General  (1887)  125  U.  S. 
530,  8  Sup.  Ct  961,  31  L.  Ed.  790. 

A  federal  franchise  acquired  by  a  cor- 
poration under  a  federal  statute  is  not 
subject  to  state  taxation.  Western  Un- 
ion Telegraph  Co.  v.  Los  Angeles  Coun- 
ty (Cal.  1911)  116P.  564. 
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The  permissive  grant  from  the  United 
States  to  telegraph  companies  to  use 
the  military  and  post  roads  for  the 
poles  and  wires  of  such  companies  does 
not  prevent  the  state  from  taxing  the 
real  and  personal  property  belonging  to 
the  companies  in  the  state,  or  from  im- 
posing a  license  tax  upon  the  right  to 
do  a  local  business  within  the  state. 
Ferguson  v.  McDonald  (1913)  63  So. 
915,  66  Fla.  494. 

A  state  tax  on  the  gross  receipts  of 
a  telegraph  company  from  messages  be- 
tween points  within  and  points  outside 
of  the  state,  and  from  messages  be- 
tween points  in  other  states,  which  pass 
over  lines  partly  within  the  state,  is  not 
in  conflict  with  the  interstate  commerce 
clauses  of  the  federal  constitution,  nor 
with  this  act.  Western  Union  Tel.  Go. 
v.  Commonwealth  (1885)  110  Pa.  St. 
405,  20  Atl.  720. 

20.  Municipal     license     taxation.— In 

view  of  section  7456,  ante,  and  of  this 
act  a  franchise  cannot  give  an  unre- 
stricted right  to  appropriate  public 
property  of  a  state  or  city,  but  like  any 
franchise  it  must  be  exercised  in  sub- 
ordination to  the  public  and  private 
rights,  so  that  it  could  not  be  interpos- 
ed to  prevent  the  imposition  by  a  mu- 
nicipal city  of  a  reasonable  charge  for 
using  its  streets  by  erecting  telegraph 
poles.  City  of  St  Louis  v.  Western 
Union  Tel.  Co.  (1893)  13  Sup.  Ct  485, 
488,  148  U.  S.  92,  37  L.  Ed.  380. 

A  license  tax  imposed  by  a  city  upon 
telegraph  companies  "for  business  done 
exclusively  within  the  city,  *  *  * 
and  not  including  any  business  done  to 
or  from  points  without  the  state"  or 
"for  the  United  States,"  is  not  invalid 
as  applied  to  a  company  partly  engaged 
in  transmitting  interstate  messages,  and 
which  has  accepted  the  provisions  of  the 
act  of  July  24,  1866,  and  thereby  be- 
come an  agency  of  the  United  States. 
Postal  Tel.  Cable  Co.  v.  City  Council 
of  Charleston  (1893)  153  U.  S.  692, 
14  Sup.  Ct.  1094,  38  L.  Ed.  871,  affirm- 
ing (C.  C.  1893)  56  Fed.  419. 

An  annual  municipal  charge  for  each 
pole  and  each  mile  of  underground  wire, 
which  has  been  paid  for  many  years 
without  complaint,  is  not  a  denial  of 
due  process  of  law  to  a  telegraph  com- 
pany occupying  city  streets  under  au- 
thority of  this  act.  Western  Union  Tel. 
Co.  v.  Richmond  (1912)  32  Sup.  Ct 
449,  224  U.  S.  160,  56  L.  Ed.  710,  af- 
firming decree  (O..C.  1909)  178  Fed. 
310. 

A  telegraph  company,  which  has  ac- 
cepted terms  of  this  act,  cannot  be  sub- 
jected to  a  city  license  tax  for  "trans- 
mission of  messages  for  the  federal 
government  Williams  v.  City  of  Talla- 
dega (1912)  33  Sup.  Ct.  116,  226  U.  S. 
404.  57  L.  Ed.  275,  reversing  judgment 
(1909)  51  So.  330,  164  Ala.  633. 

Acceptance  by  a  telegraph  company 
of  the  provisions  of  the  act  does  not 
make  it  an  instrumentality  of  the  gov- 
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eminent  so  as  to  prevent  a  municipality 
from  imposing  a  license  tax  on  its  right 
to  do  local  business.    Id. 

A  municipal  ordinance  imposing  a  li- 
cense fee  on  a  local  telegraph  business 
within  the  state,  not  excepting  messages 
for  the  federal  government  forwarded 
by  a  company  which  has  acepted  the 
act,  renders  the  whole  tax  invalid.    Id. 

The  act  does  not  confer  on  telegraph 
companies  accepting  its  provisions  any 
immunity  from  taxation  of  their  prop- 
erty in  the  state,  whether  such  prop- 
erty be  tangible  or  intangible.  Western 
Union  Telegraph  Co.  v.  City  of  Omaha 
(1906)  103  N.  W.  84,  73  Neb.  527. 

A  federal  franchise  acquired  by  a  cor- 
poration under  a  federal  statute  is  not 
subject  to  municipal  taxation.  West- 
ern Union  Tel.  Co.  v.  Los  Angeles 
County  (1887)  116  Pa.  564. 

The  lines  of  plaintiff  telegraph  com- 
pany, a  foreign  corporation  which  there- 
after accepted  the  provisions  of  the  act, 
are  operated  upon  the  public  roads  of 
defendant  county  as  well  as  upon  the 
streets  and  alleys  of  a  city  therein 
which  had  passed  ordinances  permitting 
it  to  operate  in  the  city.  Held  that, 
while  the  tangible  property  of  the  cor- 
poration may  be  taxed  upon  a  valuation 
based  upon  its  use  and  earning  power, 
and  the  right  to  do  business  may  be  in- 
cluded as  an  element  in  fixing  the  valu- 
ation, the  franchise  being  one  granted 
by  the  federal  government,  could  not  be 
taxed  by  itself;  the  city  ordinances  be- 
ing a  mere  police  regulation  of  the  man- 
ner  of  erecting  the  poles,  etc  Western 
Union  Telegraph  Co.  v.  Lakin  (1909) 
101  P.  1094,  53  Wash.  326. 

21.  Obstruction  of  navigation.— A  ves- 
sel which,  though  touching  bottom, 
forces  her  way  by  her  own  screw 
through  the  soft  mud,  is  "navigating," 
and  if,  while  so  doing,  her  screw  is 
fooled  by,  and  breaks,  a  submarine 
cable,  the  burden  is  on  the  cable  com- 
pany to  show  that  the  cable  was  so 
constructed  and  maintained  as  "not  to 
obstruct  navigation/'  as  required  by  this 
lection,  and  this  burden  is  not  sustain- 
ed when  there  is  nothing  to  show  the 
actual  condition  of  the  cable  at  the  time, 
and  it  appears  that  it  was  originally 
laid  near  the  end  of  an  existing  pier  us- 
ed by  large  ocean  steamers,  and  over 
a  mud  bank,  which  they  must  necessari- 
ly plow  through  at  certain  states  of  the 
tide.  Western  Union  Tel.  Co.  v.  Inman 
&  L  Steamship  Co.  (1804)  59  Fed.  :*ti 5, 
8  C.  C.  A.  152,  affirming  (D.  C.  1890) 
43  Fed.  85. 

A  telegraph  company,  whose  sub- 
marine cables  are  laid  in  the  soft  mud 
or  gilt  at  the  bottom  of  a  navigable  riv- 
er, in  such  a  manner  as  to  interfere 
with  vessels,  which  are  accustomed  to 
plow  through  the  mud  in  their  move- 
ments about   the   docks,   thereby   ob- 


structs navigation,  contrary  to  the  pro- 
visions of  this  section,  and  is  answer- 
able for  damages  thereby  caused  to  ves- 
sels. The  City  of  Richmond,  43  Fed. 
85,  decree  affirmed  (1894)  59  Fed.  365, 
8  C.  O.  A.  152. 

Any  unnecessary  interference  with 
the  free  movements  of  vessels  is  an  ob- 
struction to  navigation  within  this  sec- 
tion.   Id. 

22.  Jurisdiction  of  federal  courts,— 
Jurisdiction  of  federal  court  of  a  suit 
by  New  York  telegraph  company  against 
Kentucky  railway  company  to  expropri- 
ate under  a  state  statute  a  telegraph 
right  of  way  over  the  right  of  way  of  a 
railroad  is  dependent  on  diverse  citizen- 
ship, and  pending  judgment  of  court  of 
appeals  final,  though  there  is  an  unex- 
plained averment  by  a  telegraph  com- 
pany that  it  bad  accepted  provisions  of 
this  act.  Louisville  &  N.  R.  Co.  v. 
Western  Union  Tel.  Co.  (1915)  35  S. 
Ct  598,  237  U.  8.  300,  59  L.  Ed.  965, 
dismissing  appeal  (1913)  203  Fed.  1022, 
121  C.  C.  A.  664. 

Cited    without    definite    application, 

Postal  Telegraph  Cable  Co.  v.  City 
Council  of  Charleston  (1894)  14  Sup. 
Ct  1094,  1095,  1097,  153  U.  S.  692,  38 
L.  Ed.  871;  U.  S.  v.  Western  Union 
Telegraph  Co.  (1895)  16  Sup.  Ct.  210, 
213,  160  U.  S.  53,  40  L.  Ed.  337;  Fish- 
back  v.  Same  (1896)  16  Sup.  Ct  506, 
507,  161  U.  S.  96,  40  L.  Ed.  630;  West- 
ern Union  Tel.  Co.  v.  James  (1896)  16 
Sup.  Ct  934,  936,  162  U.  S.  650,  40  L. 
Ed.  1105;  Same  v.  Call  Pub.  Co.  (1901) 
21  Sup.  Ct  561,  181  U.  S.  92,  45  L.  Ed. 
765;  Ludwig  v.  Western  Union  Tel.  Co. 
(1910)  30  Sup.  Ct.  280,  216  U.  S.  146, 
54  L.  Ed.  423;  Western  Union  Tele- 
graph Co.  v.  Pennsylvania  Co.  (1904) 
129  Fed.  849,  64  C.  C.  A.  285,  68  L.  R. 
A.  968;  Wichita  v.  Old  Colony  Trust 
Co.  (1904)  132  Fed. -641,  66  C.  O.  A. 
19;  Rider  v.  U.  S.  (1906)  149  Fed. 
164,  165,  79  C.  C.  A.  112;  Louisville  & 
N.  R.  Co.  v.  Western  Union  Telegraph 
Co.  (1913)  207  Fed.  1,  5,  11,  124  C.  C. 
A.  573;  U.  S.  v.  Union  Pac.  Ry.  Co.  (O. 
O.  1891)  45  Fed.  221,  222;  Mercantile 
Trust  Co.  v.  Atlantic  &  P.  R.  Co.  (O. 
C.  1894)  63  Fed.  910,  911;  Postal  Tel- 
egraph Cable  Co.  v.  Southern  Ry.  Co. 
(C.  C.  1898)  89  Fed.  190,  191;  Sunset 
Telephone  &  Telegraph  Co.  v.  City  of 
Eureka  (C.  C.  1902)  172  Fed.  755; 
New  Castle  v.  Postal  Telegraph-Cable 
Co.  (C.  C.  1907)  152  Fed.  572;  Georgia 
R.  &  Banking  Co.  v.  Atlantic  Postal 
Telegraph  Co.  (C.  C.  1907)  152  Fed. 
991 ;  Western  Union  Tel.  Co.  v.  Penn- 
sylvania (C.  C.  1903)  125  Fed.  67  (re- 
versed [1904]  129  Fed.  849,  64  C.  C.  A. 
285,  68  L.  R.  A.  968) ;  Western  Union 
Tel.  Co.  v.  Kansas  Pac.  R.  Co.  (D.  O. 
1880)  4  Fed.  284,  289. 
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§  10073.  (R.  S.  §  5264.)    Use  of  materials  from  public  lands. 

Any  telegraph  company  organized  under  the  laws  of  any  State 
shall  have  the  right  to  take  and  use  from  the  public  lands  through 
which  its  lines  of  telegraph  may  pass,  the  necessary  stone,  timber, 
and  other  materials  for  its  posts,  piers,  stations,  and  other  needful 
uses  in  the  construction,  maintenance,  and  operation  of  its  lines  of 
telegraph,  and  may  pre-empt  and  use  such  portion  of  the  unoccupied 
public  lands  subject  to  pre-emption  through  which  their  lines  of 
telegraph  may  be  located  as  may  be  necessary  for  their  stations,  not 
exceeding  forty  acres  for  each  station;  but  such  stations  shall  not 
be  within  fifteen  miles  of  each  other. 

Act  July  24,  1866,  c.  230,  |  1,  14  Stat  221. 

Koto*  of  Decisions 


Appropriation  of  lands  under  water. 
—The  provision  of  Const,  art.  1,  f  8, 
subd.  3,  that  congress  shall  have  pow- 
er to  regulate  foreign  and  interstate 
commerce,  although  such  power  ex- 
tends to  the  regulation  of  navigation, 
'does  not  affect  the  rights  of  the  peo- 
ple of  the  state,  as  the  ultimate  own- 
ers of  the  soil  under  the  waters  of  a 
navigable  river  below  high-water  mark, 
as  far  up  the  river  as  the  tide  ebbs 
and  flows;  and  R.  S.  §  3964,  ante,  § 
7456,  making  railroads  post  roads,  and 
this  section,  do  not  operate  as  an  ap- 
propriation, for  the  promotion  of  in- 
terstate or  foreign  commerce,  of  such 
lands  under  water,  over  which  a  rail- 
road and  telegraph  are  constructed. 
Rumsey  v.  New  York  &  N.  E.  R.  Co. 
(1892)  63  Hun,  200,  17  N.  Y.  Supp. 
672. 

Telephone  companies.— See  notes  un- 
der §  10072,  ante. 

Cited    without    definite    application, 

Western  Union  Tel.  Co.  v.  Massachu- 
setts (1888)  8  Sup.  Ct.  961,  962,  125 
U.  S.  530,  31  L.  Ed.  790;  Ratterman 
v.  Western  Union  Tel.  Co.  (1888)  8 
Sup.  Ct.  1127,  127  U.  S.  411,  32  L. 
Ed.  229;  Western  Union  Tel.  Co.  v. 
Seay  (1889)   10  Sup.  Ct.  161,  132  U. 


S.  472,  33  L.  Ed.  409;  Attorney  Gen- 
eral of  Massachusetts  v.  Western  Un- 
ion Telegraph  Co.  (1891)  11  Sup.  Ct. 
889,  891,  141  U.  S.  40,  35  L.  Ed.  628; 
U.  S.  v.  Same  (1895)  16  Sup.  Ct.  210, 
213,  160  U.  S.  53,  40  L.  Ed.  337;  Fish- 
back  v.  Same  (1896)  16  Sup.  Ct.  506, 
507,  161  U.  S.  96,  40  L.  Ed.  630; 
Western  Union  Tel.  Co.  ▼.  James 
(1896)  16  Sup.  Ct.  934,  936,  162  U.  S. 
650,  40  L.  Ed.  1105;  Same  v.  Missouri 
(1903)  23  Sup.  Ct.  730,  731,  190  U.  S. 
412,  47  L.  Ed.  1116;  Ludwig  v.  West- 
ern Union  Tel.  Co.  (1910)  30  Sup.  Ct. 
280,  282,  216  U.  S.  146,  54  L.  Ed.  423 ; 
Union  Pac.  Ry.  Co.  ▼.  U.  S.  (1894)  59 
Fed.  813,  824,  8  C.  C.  A.  282  (revers- 
ed [1895]  16  Sup.  Ct.  190,  160  U.  S. 
1,  40  L.  Ed.  319);  Rider  ▼.  U.  8. 
(1906)  149  Fed.  164,  165,  79  C.  C.  A. 
112;  Louisville  &  N.  R.  Co.  v.  Western 
Union  Telegraph  Co.  (1913)  207  Fed. 
1,  5,  11,  124  C.  C.  A.  573;  U.  S.  ▼. 
Union  Pac.  R.  Co.  (C.  C.  1891)  45 
Fed.  221,  222;  Western  Union  Tele- 
graph Co.  v.  Palhemus  (C.  C.  1909) 
167  Fed.  231  (reversed  [1910]  178 
Fed.  904,  102  C.  C.  A.  105,  29  L.  R.  A. 
[N.  S.1  465) ;  New  England  Telegraph 
Co.  of  Massachusetts  v.  Essex  (D.  O. 
1913)    206  Fed.  926. 


§  10074.  (R.  S.  §  5265.)    These  rights  not  transferable. 

The  rights  and  privileges  granted  under  the  provisions  of  the 
act  of  July  twenty-four,  eighteen  hundred  and  sixty-six,  entitled  "An 
act  to  aid  in  the  construction  of  telegraph  lines,  and  to  secure  to 
the  Government  the  use  of  the  same  for  postal,  military,  and  other 
purposes,"  or  under  this  Title,  shall  not  be  transferred  by  any  com- 
pany acting  thereunder  to  any  other  corporation,  association,  or 
person. 

Act  July  24,  1866,  c.  230,  5  3,  14  Stat.  221. 

Act  July  24,  1866,  c.  230,  mentioned  in  this  section,  was  the  act  cited  above, 
and  its  provisions  constituted  the  larger  part  of  this  Title  of  the  Revised  Stat- 
utes. 

Holes  of  Decisions 


Telephone  companies.— See  notes  un- 
der §  10072,  ante. 

Cited  without  definite  application, 
Western  Union  TeL  Co.  v.  Massachu- 
setts (1888)  8  Sup.  Ct.  961,  962,  125 
U.  S.  530,  31  L.  Ed.  790;  Ratterman 
v.  Western  Union  Tel.  Co.  (1888)  8 
Sup.  Ct.  1127,  127  U.  S.  411,  32  L. 
Ed.   229;   Western  Union  TeL   Co.   Y. 
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Seay  (1889)  10  Sup.  Ct  161,  132  U. 
S.  472,  33  L.  Ed.  409;  Attorney  Gen- 
eral of  Massachusetts  v.  Western  Un- 
ion Telegraph  Co.  (1891)  11  Sup.  Ct 
889,  891,  141  U.  S.  40,  35  L.  Ed.  628; 
U.  S.  v.  Same  (1895)  16  Sup.  Ct  210, 
213,  160  U.  S.  53,  40  L.  Ed.  337;  Fish- 
back  v.  Same  (1896)  16  Sup.  Ct  506, 
507,   161   U.   S.   96,  40  L.    Ed.   630; 
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Western  Union  Tel.  Go.  ▼.  James 
(1896)  16  Sup.  Ct.  934,  936,  162  U.  & 
650.  40  L.  Ed.  1105;  Same  v.  Missouri 
(1903)  23  Sup.  Ct.  730,  731,  190  U.  S. 
412,  47  L.  EcL  1116;  Ludwig  ▼.  West- 
ern Union  Tel.  Co.  (1910)  30  Sup.  Ct 
280,  282,  216  U.  S.  146,  54  L.  Ed.  423; 
Union  Pac.  Ry.  Co.  v.  U.  S.  (1894)  59 
Fed.  813,  824,  8  C.  C.  A.  282  (revers- 
ed T1895]  16  Sup.  Ct.  190,  160  U.  S. 
1,  40  L.    Ed.   319);   Rider   v.   U.    S. 


(1906)  149  Ted.  164,  166,  79  C.  C.  A. 
112;  Louisville  &  N.  R.  Co.  v.  West- 
ern Union  Telegraph  Co.  (1913)  207 
Fed.  1,  5,  11,  124  C.  C.  A.  573;  U.  S. 
v.  Union  Pac  R.  Co.  (C.  C.  1891)  45 
Ted.  221,  222;  Western  Union  Tele- 
graph Co.  v.  Polhemus  (C.  C.  1909) 
167  Fed.  231,  reversed  (1910)  178 
Fed.  904,  102  C.  C.  A.  105,  29  L.  R. 
A.  (N.  S.)  465. 


§  10075.  (R.  S.  §  5266.)  Government  to  have  priority  in  transmis- 
sion of  messages. 
Telegrams  between  the  several  Departments  of  the  Government 
and  their  officers  and  agents,  in  their  transmission  over  the  lines 
of  any  telegraph  company  to  which  has  been  given  the  right  of  way, 
timber,  or  station  lands  from  the  public  domain  shall  have  priority 
over  all  other  business,  at  such  rates  as  the  Postmaster-General  shall 
annually  fix.  And  no  part  of  any  appropriation  for  the  several  De- 
partments of  the  Government  shall  be  paid  to  any  company  which 
neglects  or  refuses  to  transmit  such  telegrams  in  accordance  with 
the  provisions  of  this  section. 

Act  July  24,  1866,  c.  230,  |  2,  14  Stat.  221.  Act  June  8,  1872,  a  335,  i  17, 
17  Stat.  287.    Act  June  10,  1872,  c.  415,  §  1,  17  Stat.  366,  367. 

The  power  of  the  Postmaster-General  to  fix  rates  as  provided  by  this  section 
was  not  affected  or  impaired  in  any  way  by  the  provisions  of  Act  Aug.  7, 
1888,  c  772,  {  7,  post,  |  10086. 

Notes  of  Decisions 


Telephone  companies.— See  notes  un- 
der {  10072,  ante. 

Power  of  state  to  prohibit  business. 

—Under  this  section,  sections  10072 
and  10073,  ante,  and  f  10077,  poet,  the 
right  of  telegraph  companies  accepting 
the  restrictions  and  obligations  upon 
them  prescribed  by  Congress  is  solely 
in  the  acts  of  Congress,  and  no  state 
can  exclude  such  corporations  from 
carrying  on  business  within  the  state, 
on  public  lands,  military  or  post  roads 
or  navigable  rivers.  Western  Union 
Telegraph  Co.  v.  Superior  Court  of 
Sacramento  County  (1911)  115  P. 
1091,  15  Cal.  App.  679,  transfer  of 
cause  for  rehearing  denied  (1911)  115 
P.  1100,  15  Cal.  App.  679. 

Rates  for  transmission.— Act  1862 
(12  Stat.  489),  granting  land  and 
bonds  to  defendant  railway  company, 
provided  (section  6)  that  the  compa- 
ny should  construct  and  keep  in  re- 
pair a  telegraph  line,  "and  that  the 
government  should  at  all  times  have 
the  preference  in  the  use  of  the  same, 
♦  *  *  at  fair  and  reasonable  rates 
of  compensation,  not  to  exceed  the 
amounts  paid  by  private  parties  for 
the  same  kind  of  service."  Afterwards 
defendants  entered  into  an  agreement 
for  the  joint  operation  of  their  tele- 
graph lines.  The  telegraph  operators 
along  the  line  acted  as  agents  for  both 
the  railway  and  telegraph  companies. 
Held,  in  view  of  this  section,  that 
where  a  government  message,  written 
on  blanks  of  the  telegraph  company, 
was  delivered  to  an  operator  for 
transmission,  it  was  to  be  paid  for  at 


the  rates  fixed  by  the  postmaster  gen- 
eral for  the  entire  distance,  though  it 
might  have  been  transmitted  part  of 
the  way  by  the  railroad  telegraph  at 
commercial  rates,  if  the  sender  had 
required  it.  U.  S.  v.  Union  Pac.  By. 
Co.  (C.  C.  1891)  45  Fed.  221. 

Telegraph  messages  between  district 
attorneys  and  marshals,  on  official 
business,  are  entitled  to  be  transmit- 
ted over  telegraphic  lines  operating 
under  the  provisions  of  this  act  at  the 
rates  fixed  by  the  Postmaster  General 
pursuant  to  the  second  section  of  that 
act.     (1873)  14  Op.  Atty.  Gen.  278. 

The  acceptance  by  the  Western  Un- 
ion Telegraph  Company  of  the  rates 
established  by  the  Postmaster  General 
was  not  a  waiver  of  the  right  of  the 
company  to  change  its  local  tariff  rates 
over  the  telegraph  line  constructed 
along  the  Kansas  Pacific  Railroad  be- 
tween Lawrence  and  Denver.  (1876) 
15  Op.  Atty.  Gen.  579. 

The  Postmaster  General  has  author- 
ity to  fix  the  rates  at  which  telegraph- 
ic communications  between  the  sever- 
al departments  of  the  government  and 
their  officers  and  agents  shall  be  car- 
ried over  the  line  controlled  by  the  At- 
lantic &  Pacific  Telegraph  Company. 
(1879)    16  Op.  Atty.  Gen.  353. 

Communications  "between"  /depart- 
ments.—The  word  "between,"  as  used 
in  this  section,  is  to  be  taken  distribu- 
tive^, as  applying  to  official  com- 
munications between  one  department 
of  the  government  and  another,  be- 
tween a  department  and  its  officers 
and  agents,  or  the  officers  and  agents 
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of  another  department,  between  offi- 
cers and  agents  of  the  same  depart- 
ment, and,  finally,  between  officers  and 
agents  of  one  department  and  those  of 
another.  (1873)  14  Op.  Atty.  Gen. 
278. 

The  only  limitation  applicable  is  that 
the  telegraphing  must  be  in  cases 
where  the  rates  are  payable  out  of 
public  moneys,  or  are  to  be  account- 
ed foi  to  the  government  by  the  of- 
ficer making  the  expenditure.     Id. 

Selection  of  route.— The  option  of 
selecting  the  route  is  with  the  govern- 
ment; and  where  no  option  is  express- 
ed thereby,  the  company  is  bound  to 
send  the  dispatch  over  the  cheaper 
route.     (1876)  15  Op.  Atty.  Gen.  579. 

In  transmitting  government  dis- 
patches from  Leavenworth,  Kan.,  to 
points  in  Colorado,  the  Western  Union 
Telegraph  Company  haB  not  the  op- 
tion to  send  them  either  by  way  of 
Denver  (over  the  telegraph  line  con- 
structed along  the  Kansas  Pacific 
Railroad)  or  by  way  of  Pueblo  (over 
the  telegraph  line  constructed  along 
the  Atchison,  Topeka  &  Santa  F6 
Railroad).     Id. 

Messages  received  over  connecting 
lines.— Telegraph  companies  which 
have  accepted  the  rights  and  privi- 
leges conferred  by  the  act  must  give 
priority -to  messages  from  officers  and 
agents  of  the  United  States  to  the  sev- 
eral departments,  and  to  transmit  them 
at  the  rates  fixed  by  the  Postmaster 
General,  whether)  the  messages  are 
received  from  such  officers  and  agents 


directly,  or  through  other  connecting 
telegraph  lines.  (1872)  14  Op.  Atty- 
Gen.  123. 

Cited  without  definite  application, 
Western  Union  Tel.  Co.  v.  Massachu- 
setts (1888)  8  Sup.  Ct.  961,  962,  125 
U.  S.  530,  31  L.  Ed.  790;  Ratterman 
v.  Western  Union  Tel.  Co.  (1888)  8 
Sup.  Ct  1127,  127  U.  S.  411,  32  L.  Ed. 
229;  Western  Union  Tel.  Co.  v.  Seay 
(1889)  10  Sup.  Ct.  161,  132  U.  S.  472, 
33  L.  Ed.  409;  Attorney  General  of 
Massachusetts  v.  Western  Union  Tele- 
graph Co.  (1891)  11  Sup.  Ct.  889,  891, 
141  U.  S.  40,  35  L.  Ed.  628;  U.  a 
v.  Same  (1895)  16  Sup.  Ct  210,  213, 
160  U.  S.  53,  40  L.  Ed.  337;  Fish- 
back  v.  Same  (1896)  16  Sup.  Ct  506, 
507,  161  U.  S.  96,  40  L.  Ed.  630; 
Western  Union  Tel.  Co.  v.  James 
(1806)  16  Sup.  Ct.  934,  936,  162  U. 
S.  650,  40  L.  Ed.  1105;  Same  v.  Mis- 
souri (1903)  23  Sup.  Ct.  730,  731,  190 
U.  S.  412,  47  L.  Ed.  1116;  Ludwi* 
v.  Western  Union  Tel.  Co.  (1910)  30 
Sup.  Ct.  280,  282,  216  U.  S.  146,  54  L. 
Ed.  423;  Union  Pac.  Ry.  Co.  v.  U.  S. 
(1894)  59  Fed.  813,  824,  8  C.  C.  A. 
282  (reversed  [1895]  16  Sup.  Ct  190, 
160  U.  S.  1,  40  L.  Ed.  319);  Louis- 
ville &  N.  R.  Co.  v.  Western  Union 
Telegraph  Co.  (1913)  207  Fed.  1, 
5,  11,  124  C.  C.  A.  573;  Mercantile 
Trust  Co.  v.  Atlantic  &  P.  R.  Co.  (C. 
C.  1894)  63  Fed.  513,  519;  Western 
Union  Telegraph  Co.  v.  Polhemus  (C. 
C.  1909)  167  Fed.  231  (reversed  [19101 
178  Fed.  904,  102  C.  O.  A.  105,  29 
L.  R.  A.  [N.  S.]  465). 


§  10076.  (R.  S.  §  5267.)     Government  entitled  to  purchase  lines. 

The  United  States  may,  for  postal,  military,  or  other  purposes, 
purchase  all  the  telegraph  lines,  property,  and  effects  of  any  or  all 
companies  acting  under  the  provisions  of  the  act  of  July  twenty- 
fourth,  eighteen  hundred  and  sixty-six,  entitled  "An  act  to  aid  in 
the  construction  of  telegraph  lines,  and  to  secure  to  the  Government 
the  use  of  the  same  for  postal,  military,  and  other  purposes,"  or 
under  this  Title,  at  an  appraised  value,  to  be  ascertained  by  five 
competent,  disinterested  persons,  two  of  whom  shall  be  selected  by 
the  Postmaster-General  of  the  United  States,  two  by  the  company 
interested,  and  one  by  the  four  so  previously  selected. 

Act  July  24,  I860,  c.  230,  §  3,  14  Stat  221. 

The  power  of  the  United  States  to  purchase  telegraph  lines  as  provided  by 
this  section  was  not  affected  or  impaired  in  any  way  by  the  provisions  of  Act 
Aug.  7,  1888,  c  772,  §>  7,  post,  {  10086. 

See  note  to  R.  S.  §  5265,  ante,  1 10074. 

Notes  of  Decisions 


Telephone  companies^— See  notes  un- 
der |  10072,  ante. 

Cited    without    definite    application, 

Western  Union  TeL  Co.  v.  Massa- 
chusetts (1888)  8  Sup.  Ct.  961,  962, 
125  U.  S.  530,  31  L.  Ed.  790;  Rat- 
terman v.  Western  Union  Tel.  Co. 
(1888)  8  Sup.  Ct  1127,  127  U.  S.  411, 
32  L.  Ed.  229;  Western  Union  Tel. 
Co.  v.  Seay  (1889)  10  Sup.  Ct.  161, 
132  U.  S.  472,  33  L.  Ed.  409;    Attor- 
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ney  General  of  Massachusetts  v.  West- 
ern Union  Telegraph  Co.  (1S91)  11 
Sup.  Ct  889,  891,  141  U.  S.  40,  35 
L.  Ed.  628;  U.  S.  v.  Same  (1895)  16 
Sup.  Ct  210,  213,  160  U.  S.  53,  40 
L.  Ed.  337;  Fishback  v.  Same  (1896) 
16  Sup.  Ct  506,  507,  161  U.  S.  96,  40 
L.  Ed.  630;  Western  Union  Tel.  Co. 
v.  James  (1896)  16  Sup.  Ct  934,  936, 
162  U.  S.  650,  40  L.  Ed.  1105;  Same 
v.  Missouri    (1903)   23  Sup.   Ct   780, 
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731,  190  U.  &  412,  47  L.  Ed.  1116; 
Lodwig  ▼.  Western  Union  Tel.  Co. 
(1910)  30  Sap.  Ct.  280,  282,  216  U. 
S.  146,  54  L.  Ed.  423;  Union  Pac.  Ry. 
Co.  v.  U.  S.  (1894)  59  Fed.  813,  824, 
8  a  G.  A.  282  (reversed  [1895]  16 
Sup.  Ct  190,  160  U.  S.  1,  40  L.  EEL 
319>;  Rider  v.  U.  S.  (1906)  149  Fed. 
164,  167,  79  O.  O.  A.  112;  Louisville 
k  X.  R.  Co.  v.  Western  Union  Tele- 
graph Co.    (1913)   207  Fed.  1,  5,  II, 


124  O.  G.  A.  573;  Attorney  General  v. 
Same  (G.  G.  1887)  33  Fed.  129  (modi- 
fied [1888]  8  Sup.  Ct  961,  125  U.  S. 
530,  31  L.  Ed.  790);  U.  S.  v.  Union 
Pac.  R.  Co.  (C.  C.  1891)  45  Fed.  221, 
222;  Mercantile  Trust  Co.  v.  Atlantic 
&  P.  R.  Co.  (C.  C.  1894)  63  Fed.  513, 
519;  Western  Union  Telegraph  Co. 
v.  Polhemus  (C.  C.  1909)  167  Fed.  231, 
reversed  (1910)  178  Fed.  904,  102  O. 
O.  A.  105,  29  L.  R.  A.  (N.  S.)  465. 


§  10077.  (R.  S.  §  5268.)     Acceptance  of  obligation  to  be  filed. 

Before  any  telegraph  company  shall  exercise  any  of  the  powers 
or  privileges  conferred  by  law  such  company  shall  file  their  written 
acceptance  with  the  Postmaster-General  of  the  restrictions  and  ob- 
ligations required  by  law. 

Act  July  24,  1866,  c.  230,  ft  4,  14  Stat.  222. 

Any  telegraph  company  which  accepted  the  provisions  of  this  Title  of  the 
Revised  Statutes  was  entitled  to  connections  with  other  telegraph  lines  owned 
and  operated  by  subsidized  railroad  and  telegraph  companies,  by  Act  Aug.  7, 
1888,  c.  772,  |  2,  post,  §  10081. 

Notes  of  Decisions  * 


Telephone  companies,— See  notes  un- 
der |  10072,  ante. 

Right  of  state  to  prohibit  business^- 
See  notes  under  |  10072.  ante. 

Occupation  of  railroad  right  of  way. 
—See  notes  under  $  10072,  ante. 

Necessity,  form,  and  sufficiency  of 
acceptance.— An  allegation  that  a  tele- 
graph company  has  accepted  in  writ- 
ing the  provisions  of  the  act  is  not 
sufficient  to  support  a  claim  of  the 
company  to  the  benefit  conferred  by 
this  section.  Ratterman  v.  Western 
Union  TeL  Co.  (1888)  8  Sup.  Ct.  1127, 
1132,  127  U.  S.  411,  32  L.  Ed.  229. 

A  company  chartered  by  the  state 
of  Oregon  subsequently  to  this  act 
constructed  a  telegraph  line  over  pub- 
lic domain  of  the  United  States,  with- 
in that  state,  but  never  filed  a  "writ- 
ten acceptance,"  as  required  by  that 
act,  and  declines  to  comply  with  the 
provisipns  of  that  act  as  to  rates  for 
government  telegrams.  Advised,  that 
the  company,  in  respect  of  the  erec- 
tion of  its  telegraph  on  the  public 
lands,  is  a  trespasser,  and  that  the 
United  States  (without  special  legis- 
lation) are  entitled  to  all  ordinary 
remedies  for  trespass  given  at  law,  as 
veil  as  to  all  extraordinary  remedies 
given  in  equity.  (1876)  15  Opr  Atty. 
Gen.  554. 

Cited  without  definite  application, 
Western  Union  Tel.  Co.  v.  Massachu- 
setts (1888)  8  Sup.  Ct.  961,  962,  125 
U.  S.  530,  31  L.  Ed.  790;  Ratterman 
v.  Western  Union  TeL  Co.  (1888) 
8  Snp.  Ct  1127,  127  U.  S.  411,  32  L. 
Ed.  229;  Western  Union  TeL  Co.  v. 
Seay  (1889)   10  Sup.  Ct  161,  132  U. 


S.  472,  33  L.  Ed.  409;  Attorney  Gen- 
eral of  Massachusetts  v.  Western 
Union  Telegraph  Co.  (1891)  11  Sup. 
Ct.  889,  891,  141  U.  S.  40,  35  L.  Ed. 
628;  Postal  Telegraph  Cable  Co.  v. 
City  Council  of  Charleston  (1894)  14 
Sup.  Ct.  1094,  153  U.  S.  692,  38  L. 
Ed.  871;  U.  S.  v.  Western  Union  Tele- 
graph Co.  (1895)  16  Sup.  Ct  210,  213, 

160  U.  S.  53,  40  L.  Ed.  337;  Fishback 
v.  Same  (1896)   16  Sup.  Ct  506,  507, 

161  U.  S.  96,  40  L.  Ed.  630;  West- 
ern Union  TeL  Co.  v.  James  (1896) 
16  Sup.  Ct  934,  936,  162  U.  S.  650, 
40  L.  Ed.  1105;  Same  v.  Missouri 
(1903)  23  Sup.  Ct  730,  731,  190  U. 
S.  412,  47  L.  Ed.  1116;  Ludwig  v. 
Western  Union  Tel.  Co.  (1910)  30 
Sup.  Ct  280,  282,  216  U.  S.  146,  54 
L.  Ed.  423;  Union  Pac.  Ry.  Co.  v. 
U.  S.  (1894)  59  Fed.  813,  824,  8 
C.  C.  A.  282  (reversed  [1895]  16  Sup. 
Ct  190,  160  U.  S.  1,  40  L.  Ed.  319) ; 
Ganz  v.  Ohio  Postal  Telegraph  Cable 
Co.  (1905)  140  Fed.  692,  72  C.  C.  A. 
186;  Rider  v.  U.  S.  (1906)  149  Fed. 
164,  167,  79  O.  C.  A.  112;  Louisville 
&  N.  R.  Co.  v.  Western  Union  Tele- 
graph Co.  (1913)  207  Fed.  1,  5,  11, 
124  C.  C.  A.  573;  Attorney  Gener- 
al v.  Same  (C.  C.  1887)  33  Fed.  129 
(modified  [1888]  8  Sup.  Ct.  961,  125 
U.  S.  530,  31  L.  Ed.  790);  U.  S.  v. 
Union  Pac.  R.  Co.  (C.  C.  1891)  45 
Fed.  221,  222;  Western  Union  Tele- 
graph Co.  v.  Polhemus  (C.  O.  1909) 
167  Fed.  231  (reversed  [1910]  178 
Fed.  904,  102  C.  O.  A.  105,  29  L.  R. 
A.  [N.  S.]  465);  New  England  Tele- 
graph Co.  of  Massachusetts  v.  Essex 
(D.  C.  1913)  206  Fed.  926;  Ex  parte 
Thaw  (D.  O.  1913)  209  Fed.  56,  57. 


§  10078.  (Act  June  23,  1879,  c.  35;  §  1.)     Transmission  of  tele- 
grams by  railroads  having  telegraph  lines. 
Telegrams  are  authorized  to  be  transmitted  by  railroad  com- 
panies which  may  have  telegraph  lines,  and  which  shall  file  their 
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written  acceptance  of  the  restrictions  and  obligations  imposed  on 
telegraph  companies  by  title  sixty-five  of  the  Revised  Statutes,  for 
the  government  and  for  the  general  public,  at  rates  to  be  fixed  by 
the  government,  according  to  the  provisions  of  title  sixty-five  of 
the  Revised  Statutes. 

Act  June  23,  1879,  c.  36,  |  1,  21  Stat  31. 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1880. 

§  10079.  (R.  S.  §  5269,  as  amended,  Act  Feb.  27,  1877,  c  69,  §  1.) 
Penalty  for  refusal  to  transmit  dispatches. 
Whenever  any  telegraph  company,  after  having  filed  its  written 
acceptance  with  the  Postmaster-General  of  the  restrictions  and  ob- 
ligations required  by  the  act  approved  July  twenty-fourth,  eighteen 
hundred  and  sixty-six,  entitled  "An  act  to  aid  in  the  construction 
of  telegraph  lines,  and  to  secure  to  the  Government  the  use  of  the 
same  for  postal,  military,  and  other  purposes,"  or  by  this  Title,  shall, 
by  its  agents  or  employes,  refuse  or  neglect  to  transmit  any  such 
telegraphic  communications  as  are  provided  for  by  the  aforesaid  act, 
or  by  this  Title,  or  by  the  provisions  of  section  two  hundred  and 
twenty-one,  Title  "The  Department  of  War,"  authorizing  the  Secre- 
tary of  War  to  provide  for  taking  meteorological  observations  at 
the  military  stations  and  other  points  of  the  interior  of  the  con- 
tinent, and  for  giving  notice  on  the  northern  lakes  and  sea-board 
of  the  approach  and  force  of  storms,  such  telegraph  company  shall 
be  liable  to  a  penalty  of  not  less  than  one  hundred  dollars  and  not 
more  than  one  thousand  dollars  for  each  such  refusal  or  neglect,  to 
be  recovered  by  an  action  or  actions  at  law  in  any  district  court 
of  the  United  States. 

Act  June  10,  1872,  c.  415,  1 1, 17  Stat.  367.  Act  Feb.  27,  1877,  c  69,  1 1, 19 
Stat.  252. 

This  section,  as  originally  enacted,  did  not  contain  the  words  at  the  end 
thereof  as  set  forth  here,  "to  be  recovered  by  an  action  or  actions  at  law  in 
any  distiict  court  of  the  United  States."  Those  words  were  added  by  amend- 
ment by  Act  Feb.  27,  1877,  c.  69,  §  1,  last  cited  above. 

Notes  of  Decisions 


Occupation  of  railroad  right  of  way. 
— See  notes  under  §  10072,  ante. 

Cited    without    definite    application, 

Western  Union  Tel.  Co.  v.  Massachu- 
setts (1888)  8  Sup.  Gt.  961,  962,  125 
U.  S.  530,  31  L.  Ed.  790;  Ratterman 
v.  Western  Union  Tel.  Co.  (1888)  8 
Sup.  Ct.  1127,  127  U.  S.  411,  32  L.  Ed. 
229;  Attorney  General  of  Massachu- 
setts v.  Same  (1891)  11  Sup.  Ct.  889, 
891,  141  U.  S.  40.  35  L.  Ed.  628;  Fish- 
back  v.  Same  (1896)  16  Sup.  Ct  506, 


507, 161  U.  S.  96,  40  L.  Ed.  630;  West- 
ern Union  Tel.  Co.  v.  James  (1896)  16 
Sup.  Ct  934,  936,  162  U.  S.  650,  40  L. 
Ed.  1105;  Ludwig  v.  Western  Union 
Tel.  Co.  (1910)  30  Sup.  Ct.  280,  282, 
216  U.  S.  146,  54  L.  Ed.  423;  Rider  v. 
U.  S.  (1906)  149  Fed.  164,  167,  79  C. 
C.  A.  112;  Louisville  &  N.  R.  Co.  v. 
Western  Union  Telegraph  Co.  (1913) 
207  Fed.  1,  5,  11,  124  C.  C.  A.  573; 
Attorney  General  v.  Same  (C.  C.  1887) 
33  Fed.  129  (modified  [1888]  8  Sup. 
Ct  961,  125  U.  S.  530,  31  L.  Ed.  790). 


§  10080.  (Act  Aug.  7,  1888,  c.  772,  §  10     Subsidized  railroad  and 
telegraph  companies  required  to  construct  and  operate  tele- 
graph lines. 
All  railroad  and  telegraph  companies  to  which  the  United  States 
has  granted  any  subsidy  in  lands  or  bonds  or  loan  of  credit  for  the 
construction  of  either  railroad  or  telegraph  lines,  which,  by  the  acts 
incorporating  them,  or  by  any  act  amendatory  or  supplementary  there- 
to, are  required  to  construct,  maintain,  or  operate  telegraph  lines,  and 
all  companies  engaged  in  operating  said  railroad  or  telegraph  lines 
shall   forthwith  and  henceforward,   by  and   through  their   own  re- 
spective corporate  officers  and  employees,  maintain,  and  operate,  for 
railroad,  Governmental,  commercial,  and  all  other  purposes,  telegraph 
lines,  and  exercise  by  themselves  alone  all  the  telegraph  franchises 
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conferred  upon  them  and  obligations  assumed  by  them  under  the  acts 
making  the  grants  as  aforesaid.    (25  Stat.  382.) 

This  section  and  the  six  sections  next  following  were  an  act  entitled  as  sup- 
plementary to  Act  July  1,  1862,  c.  120,  12  Stat  489,  to  aid  in  the  construc- 
tion of  a  railroad  and  telegraph  line  from  the  Missouri  River  to  the 
Pacific  Ocean,  etc.,  and  also  to  Act  July  2,  1864,  c.  216,  13  Stat  356,  amenda- 
tory of  said  first-named  act 

Note*  of  Decisions 


Power  to  require  performances-Con- 
gress held  to  hare  full  power  as  against 
the  Union  Pacific  Railway  Company  to 
pass  this  act  U.  S.  v.  Union  Pac.  R. 
Co.  (1895)  16  Sup.  Ct  190,  203,  160 
U.  S.  1,  40  L.  Ed.  319. 

The  fact  that  the  enforcement  of  the 
act  may  result  in  injury  to  the  pecun- 
iary interest  of  the  government  in  the 
railway  company  cannot  affect  the  ac- 
tion of  the  judiciary  department.     Id. 

Although  the  main  purpose  of  the  act 
is  to  compel  railroad  companies  that 
have  received  government  aid  to  exer- 
cise their  telegraphic  franchises  direct- 
ly by  their  own  officers  and  employe's, 
yet,  in  enforcing  this  requirement  as 
against  the  Union  Pacific  Company,  the 
government  may  properly  proceed  by 
a  bill  in  equity  instead  of  by  manda- 
mus, since  the  Western  Union  Tele- 
graph Company,  to  which  the  Union 
Pacific  has  transferred  its  telegraphic 
franchises,  has  acquired  property  along 
the  right  of  way,  and  its  interests 
therein  can  only  be  properly  defined 
and  protected  by  the  flexible  procedure 
of  a  court  of  equity.  U.  S.  v.  Western 
fnion  TeL  Co.  (C.  C.  1892)  50  Fed. 
2S,  decree  reversed  Union  Pac.  Ry.  Co. 
v.  U.  a  (1894)  59  Fed.  813,  8G.G.A. 
282. 

In  a  suit  by  a  telegraph  company  to 
obtain  specific  performance  of  right  of 
way  contracts  with  certain  railroads  de- 
fendant was  not  entitled  to  object  that 
the  contracts  were  unenforceable  be- 
cause they  contained  certain  provisions 
in  violation  of  the  act  Western  Union 
Telegraph  Co.  v.  Pittsburg,  C,  C.  &  St 
I*  Ry.  Co.  (C.  C.  1905)  137  Fed.  435. 

Railroad  aid  In  construction  and 
Maintenance  of  telegraph  line,— In  view 


of  this  and  the  following  section,  a  con- 
tract between  the  Northern  Pacific 
Railroad  Company  and  the  Western 
Union  Telegraph  Company  by  which 
the  telegraph  company  agreed  to  con- 
struct telegraph  lines  along  the  rail- 
road's right  of  way,  and  grant  to  the 
railroad  company  the  exclusive  use  of 
one  of  two  wires  erected,  and  the  right 
to  stretch  additional  wires,  for  which 
the  railroad  company  agreed  to  pay 
one-third  the  cost  of  constructing  the 
line,  and  to  transport  the  property  and 
employes  of  the  telegraph  company  in 
constructing  and  maintaining  the  line 
free  of  charge,  was  not  in  violation  of 
such  sections.  U.  S.  v.  Northern  Pac. 
R.  Co.  (C.  C.  1903)  120  Fed.  546,  de- 
cree reversed  (1905)  134  Fed.  715,  67 
C.  C.  A.  269. 

Rate    of    compensation*— Where    the 

government  has  the  power  to  send  tel- 
egraph messagea  either  by  a  bond-aid- 
ed railway's  telegraph  system  or  by  an 
independent  company  system  located 
over  the  bond-aided  railway  company's 
route,  and  delivers  them  to  the  inde- 
pendent company's  system  without  re- 
questing that  they  be  forwarded  over 
the  bond-aided  railway  route,  payment 
must  be  made  at  the  rate  prescribed 
by  the  Postmaster  General.  (1893)  20 
Op.  Atty.  Gen.  581. 

Cited    without    definite    application, 

Western  Union  Tel.  Co.  v.  Pennsylvania 
R.  Co.  (1904)  25  Sup.  Ct  133,  139, 
195  U.  S.  540,  49  L.  Ed.  312,  1  Ann. 
Cas.  517;  Northern  Pac.  Ry.  Co.  v.  Pa- 
cific Coast  Lumber  Mfrs.'  Ass'n  (1908) 
165  Fed.  1,  91  C.  C.  A.  39;  U.  S.  v. 
Southern  Pacific  R.  Co.  (C.  O.  1892)  49 
Fed.  297,  296,  affirmed  (C.  C.  1892)  49 
Fed.  304. 


§  10081.  (Act  Aug.  7,  1888,  c.  772,  §  2.)     Equal  facilities  to  con- 
necting lines;    discrimination  in  rates  prohibited. 

Whenever  any  telegraph  company  which  shall  have  accepted  the 
provisions  of  title  sixty-five  of  the  Revised  Statutes  shall  extend  its 
line  to  any  station  or  office  of  a  telegraph  line  belonging  to  any 
one  of  said  railroad  or  telegraph  companies,  referred  to  in  the  first 
section  of  this  act,  said  telegraph  company  so  extending  its  line 
shall  have  the  right  and  said  railroad  or  telegraph  company  shall 
allow  the  line  of  said  telegraph  company  so  extending  its  line  to 
connect  with  the  telegraph  line  of  said  railroad  or  telegraph  com- 
pany to  which  it  is  extended  at  the  place  where  their  lines  may 
meet,  for  the  prompt  and  convenient  interchange  of  telegraph  busi- 
ness between  said  companies;  and  such  railroad  and  telegraph  com- 
panies, referred  to  in  the  first  section  of  this  act,  shall  so  operate 
their  respective  telegraph  lines  as  to  afford  equal  facilities  to  all,  with- 
out discrimination  in  favor  of  or  against  any  person,  company,  or  cor- 
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poration  whatever,  and  shall  receive,  deliver,  and  exchange  business 
with  connecting  telegraph  lines  on  equal  terms,  and  affording  equal 
facilities,  and  without  discrimination  for  or  against  any  one  of  such 
connecting  lines;  and  such  exchange  of  business  shall  be  on  terms 
just  and  equitable.    (25  Stat.  383.) 


Notes  of  Decision! 


Designation  of  route.— The  fact  that 
the  railroad  company,  in  receiving  tele- 
graph messages  for  points  beyond  its 
lines,  required  the  sender  to  designate 
the  connecting  telegraph  company  over 
whose  line  the  message  should  be  sent, 
and  made  a  small  additional  charge  for 
the  words  necessary  to  designate  such 


line,  which  charge  was  in  accordance 
with  the  uniform  practice  in  like  cases 
among  telegraph  companies,  was  not 
an  arbitrary  impost  or  discrimination 
prohibited  by  this  section.  U.  S.  v. 
Northern  Pac.  R.  Co.  (C.  O.  1903)  120 
Fed.  546,  decree  reversed  (1905)  134 
Fed.  715,  67  C.  C.  A.  269. 


§  10082.  (Act  Aug.  7,  1888,  c.  772,  §  3.)  Powers  of  Interstate 
Commerce  Commission. 
If  any  such  railroad  or  telegraph  company  referred  to  in  the 
first  section  of  this  act,  or  company  operating  such  railroad  or 
telegraph  line  shall  refuse  or  fail,  in  whole  or  in  part,  to  main- 
tain>  and  operate  a  telegraph  line  as  provided  in  this  act  and  acts 
to  which  this  is  supplementary,  for  the  use  of  the  Government  or 
the  public,  for  commercial  and  other  purposes,  without  discrimina- 
tion, or  shall  refuse  or  fail  to  make  or  continue  such  arrangements 
for  the  interchange  of  business  with  any  connecting  telegraph  com- 
pany, then  any  person,  company,  corporation,  or  connecting  tele- 
graph company  may  apply  for  relief  to  the  Interstate  Commerce 
Commission,  whose  duty  it  shall  thereupon  be,  under  such  rules  and 
regulations  as  said  Commission  may  prescribe,  to  ascertain  the  facts, 
and  determine  and  order  what  arrangement  is  proper  to  be  made  in 
the  particular  case,  and  the  railroad  or  telegraph  company  con- 
cerned shall  abide  by  and  perform  such  order;  and  it  shall  be  the 
duty  of  the  Interstate  Commerce  Commission,  when  such  determina- 
tion and  order  are  made,  to  notify  the  parties  concerned,  and,  if 
necessary,  enforce  the  same  by  writ  of  mandamus  in  the  courts  of 
the  United  States,  in  the  name  of  the  United  States,  at  the  relation 
of  either  of  said  Interstate  Commerce  Commissioners:  Provided, 
That  the  said  Commissioners  may  institute  any  inquiry,  upon  their 
own  motion,  in  the  same  manner  and  to  the  same  effect  as  though 
complaint  had  been  made.     (25  Stat.  383.) 

Provisions  relating  to  the  powers  and  duties  of  the  Interstate  Commerce 
Commission  are  contained  in  Title  LVI  A,  "Regulation  of  Interstate  and 
Foreign  Commerce,"  c  A,  "Regulation  of  Transportation." 

Notes  of  Decisions 


Remedy  before  commission  exclusive. 

— The  obligation  of  the  Pacific  Railroad 
Companies  to  afford  equal  facilities  to 
all  connecting  lines  of  telegraph  is  not 
enforceable  by  bill  in  equity,  the  rem- 
edy before  interstate  commerce  com- 
mission  being   exclusive.      Union   Pac 


Ry.  Co.  v.  TJ.  S.  (1894)  59  Fed.  813,  8 
C.  C.  A.  282,  reversing  decree  U.  S.  r. 
Western  Union  TeL  Co.  (C.  O.  1892) 
50  Fed.  28,  decree  reversed  U.  S.  v. 
Union  Pac.  Ry.  Co.  (1895)  16  Sup.  Ct. 
190,  160  U.  S.  1,  40  L.  Ed.  319. 


§  10083.  (Act  Aug.  7,  1888,  c.  772,  §  4.)  Interference  with  liens, 
etc.,  of  United  States;  Attorney-General  to  prevent. 
In  order  to  secure  and  preserve  to  the  United  States  the  full 
value  and  benefit  of  its  liens  upon  all  the  telegraph  lines  re- 
quired to  be  constructed  by  and  lawfully  belonging  to  said  rail- 
road and  telegraph  companies  referred  to  in  the  first  section  of  this 
act,  and  to  have  the  same  possessed,  used,  and  operated  in  con- 
formity with  the  provisions  of  this  act  and  of  the  several  acts  to 
which  this  act  is  supplementary,  it  is  hereby  made  the  duty  of  the 
Attorney-General  of  the  United  States,  by  proper  proceedings,  to 
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prevent  any  unlawful  interference  with  the  rights  and  equities  of  the 
United  States  under  this  act,  and  under  the  acts  hereinbefore  men- 
tioned, and  under  all  acts  of  Congress  relating  to  such  railroads 
and  telegraph  lines,  and  to  have  legally  ascertained  and  finally  ad- 
judicated all  alleged  rights  of  all  persons  and  corporations  whatever 
claiming  in  any  manner  any  control  or  interest  of  any  kind  in  any 
telegraph  lines  or  property,  or  exclusive  rights  of  way  upon  the 
lands  of  said  railroad  companies,  or  any  of  them,  and  to  have  all 
contracts  and  provisions  of  contracts  set  aside  and  annulled  which 
have  been  unlawfully  and  beyond  their  powers  entered  into  by  said 
railroad  or  telegraph  companies,  or  any  of  them,  with  any  other 
person,  company,  or  corporation.    (25  Stat.  383.) 

Notes  of  Decisions 


Relief  in  equity.— Although  the  main 
purpose  of  Act  Aug.  7,  1888,  is  to  com- 
pel railroad  companies  that  have  re- 
ceived government  aid  to  exercise  their 
telegraphic  franchises  directly  by  their 
own  officers  and  employes,  yet,  in  en- 
forcing this  requirement  as  against  the 
Union  Pacific  Company,  the  govern- 
ment may  properly  proceed  by  a  bill  in 
equity  instead  of  by  mandamus,  since 
the  Western  Union  Telegraph  Com- 
pany, to  which  the  Union  Pacific  has 
transferred  its  telegraphic  franchises, 
has  acquired  property  along  the  right 


of  way,  and  its  interests  therein  can 
only  be  properly  defined  and  protected 
by  the  flexible  procedure  of  a  court  of 
equity.  U.  S.  v.  Western  Union  TeL 
Co.  (C.  C.  1892)  50  Fed.  28,  decree  re- 
versed Union  Pac.  Ry.  Co.  v.  U.  S. 
(1894)  59  Fed.  813,  8  C.  C.  A.  282. 

Joinder  of  legal  and  equitable  mat- 
ters.—The  section  did  not  authorize  the 
joinder  of  legal  and  equitable  matters 
in  one  proceeding.  Union  Pac.  Ry.  Co. 
v.  U.  S.  (1894)  59  Fed.  813,  8  C.  C. 
A.  282,  reversing  U.  S.  v.  Western  Un- 
ion TeL  Co.  (C.  C.  1892)  50  Fed.  2a 


§  10084.  (Act  Aug.  7,  1888,  c.  772,  §  5.)  Violation  of  act;  pun- 
ishment; action  for  damages. 
Any  officer  or  agent  of  said  railroad  or  telegraph  companies, 
or  of  any  company  operating  the  railroads  and  telegraph  lines 
of  said  companies,  who  shall  refuse  or  fail  to  operate  the  tele- 
graph lines  of  said  railroad  or  telegraph  companies  under  his  con- 
trol, or  which  he  is  engaged  in  operating,  in  the  manner  directed 
in  this  act  and  by  the  acts  to  which  it  is  supplementary,  or  who 
shall  refuse  or  fail,  in  such  operation  and  use,  to  afford  and  secure 
to  the  Government  and  the  public  equal  facilities,  or  to  secure  to 
each  of  said  connecting  telegraph  lines  equal  advantages  and  facili- 
ties in  the  interchange  of  business,  as  herein  provided  for,  without 
any  discrimination  whatever  for  or  adverse  to  the  telegraph  line  of 
any  or  either  of  said  connecting  companies,  or  shall  refuse  to  abide 
by,  or  perform  and  carry  out  within  a  reasonable  time  the  order  or 
orders  of  the  Interstate  Commerce  Commission,  shall  in  every  such 
case  of  refusal  or  failure  be  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof,  shall  in  every  such  case  be  fined  in  a  sum  of  not 
exceeding  one  thousand  dollars,  and  may  be  imprisoned  not  less 
than  six  months;  and  in  every  such  case  of  refusal  or  failure  the 
party  aggrieved  may  not  only  cause  the  officer  or  agent  guilty  there- 
of to  be  prosecuted  under  the  provisions  of  this  section,  but  may 
also  bring  an  action  for  the  damages  sustained  thereby  against  the 
company  whose  officer  or  agent  may  be  guilty  thereof,  in  the  [circuit 
or]  district  court  of  the  United  States  in  any  State  or  Territory  in 
which  any  portion  of  the  road  or  telegraph  line  of  said  company 
may  be  situated ;  and  in  case  of  suit  process  may  be  served  upon 
any  agent  of  the  company  found  in  such  State  or  Territory,  and 
such  service  shall  be  held  by  the  court  good  and  sufficient.  (25  Stat. 
384.) 

See  note  to  section  3  of  this  act,  ante,  §  10082. 

The  words  "circuit  or"  inclosed  in  brackets  in  this  section,  were  superseded 
by  the  abolition  of  the  circuit  courts  and  the  transfer  of  their  jurisdiction 
to  the  district  courts,  by  Jud.  Code,  »  289-201,  ante,  §§  1266-1268. 
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§  10085.  (Act  Aug.  7,  1888,  c.  772,  §  6.)  Contracts  to  be  filed  with 
Interstate  Commerce  Commission;  reports;  failure  to  make, 
penalty. 
It  shall  be  the  duty  of  each  and  every  one  of  the  aforesaid 
railroad  and  telegraph  companies,  within  sixty  days  from  and  after 
the  passage  of  this  act,  to  file  with  the  Interstate  Commerce  Com- 
mission copies  of  all  contracts  and  agreements  of  every  descrip- 
tion existing  between  it  and  every  other  person  or  corporation 
whatsoever  in  reference  to  the  ownership,  possession,  maintenance, 
control,  use,  or  operation  of  any  telegraph  lines,  or  property  over 
or  upon  its  rights  of  way,  and  also  a  report  describing  with  sufficient 
certainty  the  telegraph  lines  and  property  belonging  to  it,  and  the 
manner  in  which  the  same  are  being  then  used  and  operated  by  it, 
and  the  telegraph  lines  and  property  upon  its  right  of  way  in  which 
any  other  person  or  corporation  claims  to  have  a  title  or  interest, 
and  setting  forth  the  grounds  of  such  claim,  and  the  manner  in 
which  the  same  are  being  then  used  and  operated;  and  it  shall  be 
the  duty  of  each  and  every  one  of  said  railroad  and  telegraph  com- 
panies annually  hereafter  to  report  to  the  Interstate  Commerce  Com- 
mission, with  reasonable  fullness  and  certainty,  the  nature,  extent, 
value,  and  condition  of  the  telegraph  lines  and  property  then  belong- 
ing to  it,  the  gross  earnings,  and  all  expenses  of  maintenance,  use, 
and  operation  thereof,  and  its  relation  and  business  with  all  connect- 
ing telegraph  companies  during  the  preceding  year,  at  such  time  and 
in  such  manner  as  may  be  required  by  a  system  of  reports  which 
said  commission  shall  prescribe ;  and  if  any  of  said  railroad  or  tele- 
graph companies  shall  refuse  or  fail  to  make  such  reports  or  any 
report  as  may  be  called  for  by  said  Commission,  or  refuse  to  sub- 
mit its  books  and  records  for  inspection,  such  neglect  or  refusal  shall 
operate  as  a  forfeiture,  in  each  case  of  such  neglect  or  refusal,  of  a 
sum  not  less  than  one  thousand  dollars  nor  more  than  five  thousand 
dollars,  to  be  recovered  by  the  Attorney-General  of  the  United  States, 
in  the  name  and  for  the  use  and  benefit  of  the  United  States;  and 
it  shall  be  the  duty  of  the  Interstate  Commerce  Commission  to  in- 
form the  Attorney-General  of  all  such  cases  of  neglect  or  refusal, 
whose  duty  it  shall  be  to  proceed  at  once  to  judicially  enforce  the 
forfeitures  hereinbefore  provided.    (25  Stat.  384.) 

Notes  of  Decision* 

Intrastate  railroads.— A  railroad  com-  roads   for   a   conventional  division   of 

pany  whose  line  is  wholly  within  a  sin-  charges,  or  for  a  common  control  or 

gle  state,  and  which,  although  it  car-  management,  is  not  within  the  purview 

ries  freight  destined  to  points  beyond  of  the  interstate  commerce  act  or  of 

such  state,  never  issues  bills  of  lading  this  act     Interstate  Commerce  Com- 

to  points  beyond  its  own  line,  receives  mission  v.  Bellaire,  Z.  &  C.  Ry.  Co. 

no  freight  on  through  bills  of  lading,  (C.  C.  1897)  77  Fed.  942. 
and   has    no   arrangement  with   other 

§  10086.  (Act  Aug.  7,  1888,  c.  772,  §  7.)     Reservation  of  power 
to  alter,  amend,  or  repeal  act;   power  of  United  States  to  fix 
rates  and  purchase  lines  not  affected. 
Nothing  in  this  act  shall  be  construed  to  affect  or  impair  the 
right  of  Congress,  at  any  time  hereafter,  to  alter,  amend>  or  repeal 
the  said  acts  hereinbefore  mentioned;    and  this  act  shall  be  subject 
to  alteration,  amendment,  or  repeal  as,  in  the  opinion  of  Congress, 
justice  or  the  public  welfare  may  require;   and  nothing  herein  con- 
tained shall  be  held  to  deny,  exclude,  or  impair  any  right  or  remedy 
in  the  premises  now  existing  in  the  United  States,  or  any  authority 
that  the  Postmaster-General   now  has  under  title  sixty-five  of  the 
Revised  Statutes  to  fix  rates,  or,  of  the  Government,  to  purchase  lines 
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as  provided  under  said  title,  or  to  have  its  messages  given  precedence 
in  transmission.    (25  Stat.  385.) 

SUBMARINE   CABLES 

The  protection  of  submarine  cables  was  made  the  subject  of  an  international 
convention  between  the  United  States  and  Germany,  Argentine  Confederation, 
Austria-Hungary,  Belgium,  Brazil,  Costa  Rica,  Denmark,  Dominican  Republic, 
Spain,  United  States  of  Colombia,  France,  Great  Britain,  Guatemala,  Greece, 
Italy,  Turkey,  Netherlands,  Persia,  Portugal,  Roumania,  Russia,  Salvador, 
Servia,  Sweden  and  Norway,  Uruguay,  and  the  British  Colonies.  It  was  con- 
cluded March  14,  1834,  ratified  January  26,  1885,  ratifications  exchanged 
April  16,  1885,  and  proclaimed  May  22,  1885.  Its  provisions  were  set  forth 
in  24  Stat  989-1000. 

Act  Feb.  29,  1888,  c.  17,  set  forth  below,  provided  for  the  enforcement  of 
the  provisions  of  said  convention. 

§  10087.  (Act  Feb.  29,  1888,  c  17,  §  1.)  Willful  injury,  etc.,  pun- 
ishable. 
Any  person  who  shall  willfully  and  wrongfully  break  or  injure, 
or  to  attempt  to  break  or  injure,  or  who  shall  in  any  manner  pro- 
cure, counsel,  aid,  abet,  or  be  accessory  to  such  breaking  or  injury, 
or  attempt  to  break  or  injure,  a  submarine  cable,  in  such  manner 
as  to  interrupt  or  embarrass,  in  whole  or  in  part,  telegraphic  com- 
munication, shall  be  guilty  of  a  misdemeanor,  and,  on  conviction  there- 
of, shall  be  liable  to  imprisonment  for  a  term  not  exceeding  two 
years,  or  to  a  fine  not  exceeding  five  thousand  dollars,  or  to  both 
fine  and  imprisonment,  at  the  discretion  of  the  court.    (25  Stat.  41.) 

This  section  and  the  12  sections  next  following  were  the  Submarine  Cable 
Act  of  1888,  entitled  "An  act  to  carry  into  effect  the  international  convention 
of  the  fourteenth  of  March,  eighteen  hundred  and  eighty-four,  for  the  protec- 
tion of  submarine  cables." 

Decisions  Relating  to  Submarine  Cables  in  General 


Interlsland  cables  in  the  Philippines. 

—The  concessions  secured  from  Spain 
by  English  telegraph  companies  in 
Cuba  and  the  Philippines  are  not  bind- 
ing, as  contracts,  on  the  United  States, 
Cuba,  the  Philippines,  or  other  govern- 
ment replacing  Spain;  but  as  to  the 
Philippine  cables  it  does  not  follow 
from  this  fact  that  no  obligation  what- 
ever exists.  (1900)  23  Op.  Atty.  Gen. 
1U5. 

There  is  an  equitable  obligation  on 
the  part  of  the  four  islands  connected 
by  cables,  and  on  the  part  of  the  archi- 
pelago as  a  whole,  with  regard  to  the 
concession  for  interisland  cables  in  the 
Philippines,  which  concession  provides 
for  an  annual  subsidy.    Id. 

With  regard  to  two  other  concessions 
for  cables,  from  Bolinao  to  Manila  and 
from  Bolinao  to  Hongkong,  which  do 
not  call  for  pecuniary  subsidies,  but 
for  a  monopoly  during  a  certain  num- 
ber of  years,  the  equitable  obligation 
upon  the  islands  concerned  and  upon 
the  archipelago,  though  less  obvious, 
exists.    Id. 

It  is  lor  congress  to  determine 
whether  any  such  obligation  exists  on 
the  part  of  the  United  States.    Id. 

In  the  absence  of  any  urgent  reason 
for  executive  action  the  whole  matter 
of  these  equitable  liabilities  concerning 
the  Philippine  cables  ought  to  be  left 
to  Congress  or  to  the  permanent  Phil- 
ippine government.     Id. 

Ciban  cable  concessions.— Owing  to 
the  temporary  nature  of  the  occupation 


of  the  island  of  Cuba  by  the  United 
States,  it  is  inexpedient  to  grant  per- 
mission to  the  Commercial  Cable  Com- 
pany to  land  a  cable  upon  the  soil  of 
Cuba.     (1899)  22  Op.  Atty.  Gen.  408. 

The  authorities  of  the  United  States 
have  full  power,  in  their  discretion,  to 
prevent  by  all  necessary  means  the 
grounding  of  a  cable  in  Cuba  intended 
to  connect  that  island  with  the  United 
States  or  with  any  other  country. 
(1899)  22  Op.  Atty.  Gen.  514. 

The  Secretary  of  War  is  justified  in 
using  force  to  remove  or  disrupt  any 
such  cable  which  may  be  laid  in  dis- 
regard of  his  instructions  and  against 
his  will.    Id. 

The  concessions  secured  from  Spain 
by  English  telegraph  companies  in 
Cuba  and  the  Philippines  are  not  bind- 
ing, as  contracts,  on  the  United  States, 
Cuba,  the  Philippines,  or  other  govern- 
ment replacing  Spain;  but  as  to  the 
Philippine  cables  it  does  not  follow 
from  this  fact  that  no  obligation  what- 
ever exists.  (1900)  23  Op.  Atty.  Gen. 
195. 

The  foreign  and  purely  temporary 
character  of  the  occupation  of  Cuba 
by  the  United  States  makes  it  highly 
proper  for  the  latter  to  leave  the  ques- 
tion of  Cuba's  equitable  liability  in  re- 
gard to  similar  concessions  to  the  per- 
manent government  of  Cuba  to  deter- 
mine.    Id. 

As  a  matter  of  power,  it  is  within 
the  legitimate  function  of  the  War  De- 
partment to  maintain  a  telegraph  line 
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between  Santiago  and  Habana,  Cuba, 
and  to  transmit  private  messages  over 
it,  although  the  transaction  of  business 
of  that  nature  may  be  in  conflict  with 
the  vested  rights  of  the  International 
Ocean  Telegraph  Company.  (1901)  28 
Op.  Atty.  Gen.  425. 

In  the  maintenance  and  operation  of 
such  line  the  military  officers  of  the 
United  States  in  Cuba  are  exercising  a 
war  power  under  a  military  occupation 
of  territory  wrested  by  arms  from  a 
belligerent.    Id. 

The  question  whether  the  business  of 
the  International  Ocean  Telegraph 
Company  is  thereby  injuriously  affected 
in  contravention  of  its  concession  is 
one  the  authority  to  determine  which  is 
not  vested  in  the  Attorney  General. 
Id. 

Opinions  of  July  26  and  27,  1900  (23 
Op.  Atty.  Gen.  182,  195),  holding  that 
the  concessions  granted  by  Spain  to 
certain  railway  and  telegraph  compa- 
nies in  Cuba  and  the  Philippine  Islands 
are  not  binding  as  contracts  on  the 
United  States,  Cuba,  and  the  Philip- 
pines, or  other  government  replacing 
Spain,  reaffirmed.  (1901)  23  Op.  Atty. 
Gen.  451. 

Landing  of  foreign  cables.— The  exec- 
utive permission  to  land  a  cable  is  sub- 
ject to  subsequent  congressional  action. 
(1898)  22  Op.  Atty.  Gen.  13. 

The  President  has  the  power,  in  the 
absence^  of  legislation  by  congress,  to 
control  the  landing  of  foreign  subma- 
rine cables  on  the  shores  of  the  United 
States.  He  may  either  prevent  the 
landing,  if  the  rights  intrusted  to  his 
care  so  demand,  or  permit  it  on  condi- 
tions which  will  protect  the  interests  of 
this  government  and  its  citizens.    Id. 

No  one  has  a  right  to  land  a  foreign 
cable  upon  our  shores  and  establish  a 
physical  connection  between  our  terri- 
tory and  that  of  a  foreign  state  with- 
out the  consent  of  the  government.    Id. 

If  a  landing  has  been  effected  without 
the  consent  or  against  the  protest  of 
this  government,  respect  for  its  rights 
and  compliance  with  its  terms  may  be 
enforced  by  applying  the  prohibition  to 
the  operation  of  the  line,  unless  the 
necessary  conditions  are  accepted  and 
observed.    Id. 

So  far  as  the  landing  of  a  cable  in 
the  island  of  Cuba  is  concerned,  the 
subject  is  under  the  control  of  the  War 


Department,  by  reason  of  the  fact  that 
its  occupation  by  the  United  States  is 
of  a  military  nature.  (1899)  22  Op. 
Atty.  Gen.  408. 

The  application  of  the  Commercial 
Cable  Company  for  leave  to  land  its 
cable  in  the  United  States  is  within  the 
jurisdiction  and  control  of  the  Depart- 
ment of  State,  acting  for  the  Presi- 
dent.   Id. 

The  grounding  of  a  cable  upon  the 
soil  of  the  United  States,  with  the  in- 
tention of  connecting  our  territory  with 
foreign  territory  by  that  means,  is  a 
matter  which  is  under  the  sovereign 
control  of  the  government,  such  control 
to  be  exercised  by  congress,  provided  it 
legislates  upon  the  subject,  and,  in  the 
absence  of  such  legislation,  to  be  regu- 
lated and  controlled  by  the  executive 
department  of  the  government    Id. 

The  grounding  of  a  cable  upon  the 
island  of  Cuba  to  connect  it  with  a  for- 
eign country  cannot  be  done  and  main- 
tained in  opposition  to  the  law  of  the 
government  which  exercises  sovereign 
power  in  the  island.  (1899)  22  Op. 
Atty.  Gen.  514. 

The  authorities  of  the  United  States 
have  full  power,  in  their  discretion,  to 
prevent  by  all  necessary  means  the 
grounding  of  a  cable  in  Cuba  intended 
to  connect  that  island  with  the  United 
States  or  with  any  other  country.     Id. 

The  Secretary  of  War  is  justified  in 
using  force  to  remove  or  disrupt  any 
such  cable  which  may  be  laid  in  disre- 
gard of  his  instructions  and  against  his 
will.    Id. 

Damages  for  cutting  cable.— There  is 
no  ground  to  support  the  claim  for  in- 
demnity of  the  British  Eastern  Exten- 
sion Australasia  and  China  Telegraph 
Company  for  cutting  the  cable  at  Ma- 
nila during  the  war  with  Spain.  (1899) 
22  Op.  Atty.  Gen.  315. 

Property  of  a  neutral  permanently 
situated  within  the  territory  of  an  en- 
emy is  from  its  situation,  liable  to  dam- 
age from  the  lawful  operations  of  war, 
and  no  compensation  is  due  for  such 
damage.    Id. 

There  is  no  objection  to  the  submis- 
sion to  congress  of  the  claim  of  the 
British  Cuba  Submarine  Telegraph 
Company  for  damages  by  our  vessels 
occurring  during  the  hostilities  with 
Spain.     (1899)  22  Op.  Atty.  Gen.  654. 


§  10088.  (Act  Feb.  29,  1888,  c.  17,  §  2.)  Negligent  injury,  etc., 
punishable. 
Any  person  who  by  culpable  negligence  shall  break  or  injure  a 
submarine  cable  in  such  manner  as  to  interrupt  or  embarrass,  in  whole 
or  ki  part,  telegraphic  communication,  shall  be  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  liable  to  imprisonment 
for  a  term  not  exceeding  three  months,  or  to  a  fine  not  exceeding 
five  hundred  dollars,  or  to  both  fine  and  imprisonment,  at  the  dis- 
cretion of  the  court    (25  Stat  41.) 
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§  10089.  (Act  Feb.  29,  1888,  c.  17,  §  3.)     Injury,  etc.,  in  efforts  to 
save  life. 

The  provisions  of  the  foregoing  sections  shall  not  apply  to  a  per- 
son who  breaks  or  injures  a  cable  in  an  effort  to  save  the  life  or  limb 
of  himself  or  of  any  other  person,  or  to  save  his  own  or  any  other 
vessel :  Provided,  That  he  takes  reasonable  precautions  to  avoid  such 
breaking  or  injury.    (25  Stat.  41.) 

Notes  of  Decision* 


Liability  for  cutting  cabled— The  an- 
chor of  a  schooner  became  entangled 
in  an  ocean  telegraph  cable,  and  in  or- 
der to  release  it  the  officers  cut  the  ca- 
ble. The  schooner  remained  at  the 
Mime  place  until  the  following  morning. 
There  was  no  reason  why  she  could 
not  have  cut  away  the  anchor  when 
ready  to  proceed,  having  another  an- 
chor on  board.  There  was  testimony 
that  the  vessel  was  within  anchorage 
grounds,  and  hence  not  guilty  of  neg- 


ligence in  becoming  entangled,  and  the 
cable  was  lawfully  laid  and  maintained 
where  it  was.  Held,  that  in  view  of  this 
section,  and  of  article  7  of  the  treaty 
of  1884,  which  requires  cable  compa- 
nies to  reimburse  vessel  owners  for  an- 
chors sacrificed  to  avoid  injury  to  a 
cable,  the  officers  must  be  held  guilty 
either  of  willful  injury  to  the  cable,  or 
culpable  negligence,  for  which  the  ves- 
sel was  liable.  The  William  H.  Bailey 
(D.  C.  1900)  100  Fed.  115. 


§  10090.  (Act  Feb.  29,  1888,  c.  17,  §  4.)  Vessels  engaged  in  lay- 
ing cable;  signals;  avoidance  of  buoys  marking  position  of 
cable  in  course  of  construction. 
The  master  of  any  vessel  which,  while  engaged  in  laying  or  re- 
pairing submarine  cables,  shall  fail  to  observe  the  rules  concerning 
signals  that  have  been  or  shall  hereafter  be  adopted  by  the  parties 
to  the  convention  with  a  view  to  preventing  collisions  at  sea ;  or  the 
master  of  any  vessel  that,  perceiving,  or  being  able  to  perceive  the 
said  signals  displayed  upon  a  telegraph  ship  engaged  in  repairing  a 
cable,  shall  not  withdraw  to  or  keep  at  distance  of  at  least  one  nauti- 
cal mile;  or  the  master  of  any  vessel  that  seeing  or  being  able  to 
see  buoys  intended  to  mark  the  position  of  a  cable  when  being  laid 
or  when  out  of  order  or  broken,  shall  not  keep  at  a  distance  of  at 
least  a  quarter  of  a  nautical  mile,  shall  be  guilty  of  a  misdemeanor, 
and  on  conviction  thereof,  shall  be  liable  to  imprisonment  for  a  term 
not  exceeding  one  month,  or  to  a  fine  of  not  exceeding  five  hundred 
dollars.    (25  Stat.  41.) 

The  International  Rules  for  Preventing  Collisions  at  Sea,  adopted  by  Act 
Aug.  16,  1890,  c.  802,  are  set  forth  ante,  under  Title  XLVIII,  "Regulation  of 
Commerce  and  Navigation,"  c.  5,  "Navigation,"  §§  7834-7871. 

§  10091.  (Act  Feb.  29,  1888,  c.  17,  §  5.)     Fishing  vessels;   duty  to 
keep  nets,  etc.,  from  cables. 

The  master  of  any  fishing  vessel  who  shall  not  keep  his  im- 
plements or  nets  at  a  distance  of  at  least  one  nautical  mile  from 
a  vessel  engaged  in  laying  or  repairing  a  cable ;  or  the  master  of 
any  fishing  vessel  who  shall  not  keep  his  implements  or  nets  at  a 
distance  of  at  least  a  quarter  of  a  nautical  mile  from  a  buoy  or  buoys 
intended  to  mark  the  position  of  a  cable  when  being  laid  or  when 
out  of  order  or  broken,  shall  be  guilty  of  a  misdemeanor,  and  on 
conviction  thereof,  shall  be  liable  to  imprisonment  for  a  term  not 
exceeding  ten  days,  or  to  a  fine  not  exceeding  two  hundred  and 
fifty  dollars,  or  to  both  such  fine  and  irrfprisonment,  at  the  discretion 
of  the  court :  Provided,  however,  That  fishing  vessels,  on  perceiving 
or  being  able  to  perceive  the  said  signals  displayed  on  a  telegraph 
ship,  shall  be  allowed  such  time  as  may  be  necessary  to  obey  the 
notice  thus  given,  not  exceeding  twenty-four  h6urs,  during  which 
period  no  obstacle  shall  be  placed  in  the  way  of  their  operations.  (25 
Stat  42.) 
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§  10092.  (Act  Feb.  29,  1888,  c.  17,  §  6.)  Duties  of  commanders  of 
war  ships. 
For  the  purpose  of  carrying  into  effect  the  convention,  a  person 
commanding  a  ship  of  war  of  the  United  States  or  of  any  foreign 
state  for  the  time  being  bound  by  the  convention,  or  a  ship  specially 
commissioned  by  the  Government  of  the  United  States  or  by  the 
Government  of  such  foreign  state,  may  exercise  and  perform  the 
duties  vested  in  and  imposed  on  such  officer  by  the  convention.  (25 
Stat.  42.) 

The  powers  conferred  on  commanders  of  vessels  of  war  were  contained  in 
article  X  of  the  Convention,  24  Stat  006.    See  note  to  following  section. 

§  10093.  (Act  Feb.  29,  1888,  c.  17,  §  7.)     Offending  vessels  to  show 
nationality. 

Any  person  having  the  custody  of  the  papers  necessary  for  the 
preparation  of  the  statements  provided  for  in  article  ten  of  the  con- 
vention who  shall  refuse  to  exhibit  them  or  shall  violently  resist  per- 
sons having  authority  according  to  article  ten  of  said  convention  to 
draw  up  statements  of  facts  in  the  exercise  of  their  functions,  shall 
be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be 
liable  to  imprisonment  not  exceeding  two  years,  or  to  a  fine  not  ex- 
ceeding five  thousand  dollars,  or  to  both  fine  and  imprisonment,  at 
the  discretion  of  the  court.    (25  Stat.  42.) 

Article  X  of  the  Convention,  mentioned  in  this  section,  was  as  follows: 
"Evidence  of  violations  of  this  convention  may  be  obtained  by  all  methods 
of  securing  proof  that  are  allowed  by  the  laws  of  the  country  of  the  court 
before  which  a  case  has  been  brought.  When  the  officers  commanding  the 
vessels  of  war  or  the  vessels  specially  commissioned  for  that  purpose,  of  one 
of  the  High  Contracting  Parties,  shall  have  reason  to  believe  that  an  infrac- 
tion of  the  measures  provided  for  by  this  Convention  has  been  committed  by 
a  vessel  other  than  a  vessel  of  war,  they  may  require  the  captain  or  master 
to  exhibit  the  official  documents  furnishing  evidence  of  the  nationality  of  the 
said  vessel.  Summary  mention  of  such  exhibition  shall  at  once  be  made  on 
the  documents  exhibited.  Reports  may,  moreover,  be  prepared  by  the  said  offi- 
cers, whatever  may  be  the  nationality  of  the  inculpated  vessel.  These  reports 
shall  be  drawn  up  in  the  form  and  in  the  language  in  use  in  the  country  to 
which  the  officer  drawing  them  up  belongs;  they  may  be  used  as  evidence  in 
the  country  in  which  they  shall  be  invoked,  and  according  to  the  laws  of  such 
country.  The  accused  parties  and  the  witnesses  shall  have  the  right  to  add 
or  to  cause  to  be  added  thereto,  in  their  own  language,  any  explanations  that 
they  may  deem  proper;    these  declarations  shall  be  duly  signed/' 

§  10094.  (Act  Feb.  29,  1888,  c.  17,  §  8.)     Penalties  provided  not 
to  bar  suits  for  damages. 

The  penalties  provided  in  this  act  for  the  breaking  or  injury  of  a 
submarine  cable  shall  not  be  a  bar  to  a  suit  for  damages  on  account 
of  such  breaking  or  injury.    (25  Stat.  42.) 

§  10095.  (Act  Feb.  29,  1888,  c.  17,  §  9.)  Master  of  offending  ves- 
sel punishable. 
When  an  offense  against  this  act  shall  have  been  committed  by 
means  of  a  vessel,  or  of  any  boat  belonging  to  a  vessel,  the  master  of 
such  vessel  shall,  unless  some  other  person  is  shown  to  have  been 
in  charge  of  and  navigating  such  vessel  or  boat,  be  deemed  to  have 
been  in  charge  of  and  navigating  the  same,  and  be  liable  to  be  punished 
accordingly.     (25  Stat.  42.) 

§  10096.  (Act  Feb.  29,  1888,  c.  17,  §  10.)     Definitions. 

Unless  the  context  of  this  act  otherwise  requires,  the  term  "ves- 
sel" shall  be  taken  to  mean  every  description  of  vessel  used  in  naviga- 
tion, in  whatever  way  it  is  propelled;  the  term  "master"  shall  be 
taken  to  include  every  person  having  command  ot:  charge  of  a  vessel ; 
and  the  term  "person"  to  include  a  body  of  persons,  corporate  or 
incorporate.  The  term  "convention"  shall  be  taken  to  mean  the  In- 
ternational Convention  for  the  Protection  of  Submarine  Cables,  made 
at  Paris  on  the  fourteenth  day  of  May,  eighteen  hundred  and  eighty- 
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four,  and  proclaimed  by  the  President  of  the  United  States  on  the 
twenty-second  day  of  May,  eighteen  hundred  and  eighty-five.  (25 
Stat.  42.) 

§  10097.  (Act  Feb.  29,  1888,  c.  17,  §  11.)     Summary  trials. 

The  provisions  of  the  Revised  Statutes,  from  section  forty-three 
hundred  to  section  forty-three  hundred  and  five,  inclusive,  for  the 
summary  trial  of  offenses  against  the  navigation  laws  of  the  United 
States,  shall  extend  to  the  trial  of  offenses  against  the  provisions  of 
sections  four  and  five  of  this  act.    (25  Stat.  42.) 

R.  S.  U  4300-4306,  mentioned  in  this  section,  are  set  forth  ante,  ff  8046- 
8051. 

§  10098.  (Act  Feb.  29,  1888,  c.  17,  §  12.)     Application  of  act 

The  provisions  of  this  act  shall'  be  held  to  apply  only  to  cables  to 
which  the  convention  for  the  time  being  applies.    (25  Stat.  42.) 

§  10099.  (Act  Feb.  29,  1888,  c.  17,  §  13.)    Jurisdiction  and  venue  of 
offenses. 

The  district  courts  of  the  United  States  shall  have  jurisdiction  over 
all  offenses  against  this  act  and  of  all  suits  of  a  civil  nature  arising 
thereunder,  whether  the  infraction  complained  of  shall  have  been 
committed  within  the  territorial  waters  of  the  United  States  or  out- 
side of  the  said  waters:  Provided,  That  in  case  such  infraction  is 
committed  outside  of  the  territorial  waters  of  the  United  States  the 
vessel  on  board  of  which  it  has  been  committed  is  a  vessel  of  the 
United  States.  From  the  decrees  and  judgments  of  the  district  courts 
in  actions  and  'suits  arising  under  this  act  appeals  and  writs  of  error 
shall  be  allowed  as  now  provided  by  law  in  other  cases.  Criminal 
actions  and  proceedings  for  a  violation  of  the  provisions  of  this  act 
shall  be  commenced  and  prosecuted  in  the  district  court  for  the  dis- 
trict within  which  the  offense  was  committed,  and  when  not  com- 
mitted within  any  judicial  district,  then  in  the  district  court  for  the 
district  within  which  the  offender  may  be  found ;  and  suits  of  a  civil 
nature  may  be  commenced  in  the  district  court  for  any  district  within 
which  the  defendant  may  be  found  and  shall  be  served  with  process. 
(25  Stat.  42.) 

RADIOTELEGRAPHS 

Regulation  of  radiotelegraphs  was  made  the  subject  of  an  international  con- 
vention between  the  United  States  and  the  possessions  thereof,  and  Germany 
and  the  German  Protectorates,  the  Argentine  Republic,  Austria,  Hungary, 
Bosnia-Herzegovina,  Belgium,  the  Belgian  Congo,  Brazil,  Bulgaria,  Chile,  Den- 
mark, Egypt,  Spain  and  the  Spanish  Colonies,  France  and  Algeria,  French 
West  Africa,  French  Equatorial  Africa,  Indo-China,  Madagascar,  Tunis,  Great 
Britain  and  the  various  British  Colonies  and  Protectorates,  the  Union  of 
South  Africa,  the  Australian  Federation,  Canada,  British  India,  New  Zealand, 
Greece,  Italy  and  the  Italian  Colonies,  Japan  and  Chosen,  Formosa,  Japa- 
nese Sakhalin  and  the  leased  territory  of  Kwantung,  Morocco,  Monaco,  Nor- 
way, the  Netherlands,  the  Dutch  Indies  and  the  Colony  of  Curacao,  Persia, 
Portugal  and  the  Portuguese  Colonies,  Roumania,  Russia  and  the  Russian  pos- 
sessions and  Protectorates,  the  Republic  of  San  Marino,  Siam,  Sweden,  Tur- 
key, and  Uruguay.  This  convention  was  concluded  July  5,  1912,  and  proclaim- 
ed July  8, 1913.    The  provisions  thereof  were  contained  in  88  Stat.  pt.  2,  p.  50. 

Act  Aug.  13,  1912,  c.  287,  set  forth  below,  provided  for  the  enforcement 
of  the  provisions  of  said  convention. 

§  10100.  (Act  Aug.  13,  1912,  c.  287,  §  1.)     License  for  operation 
of  radiotelegraph. 

A  person,  company,  or  corporation  within  the  jurisdiction  of  the 
United  States  shall  not  use  or  operate  any  apparatus  for  radio  com- 
munication as  a  means  of  commercial  intercourse  among  the  several 
States,  or  with  foreign  nations,  or  upon  any  vessel  of  the  United 
States  engaged  in  interstate  or  foreign  commerce,  or  for  the  trans- 
mission of  radiograms  or  signals  the  effect  of  which  extends  beyond 
the  jurisdiction  of  the  State  or  Territory  in  which  the  same  are  made, 
or  where  interference  would  be  caused  thereby  with  the  receipt  of 
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messages  or  signals  from  beyond  the  jurisdiction  of  the  said  State 
or  Territory,  except  under  and  in  accordance  with  a  license,  revocable 
for  cause,  in  that  behalf  granted  by  the  Secretary  of  Commerce  [and 
Labor]  upon  application  therefor;  but  nothing  in  this  Act  shall  be 
construed  to  apply  to  the  transmission  and  exchange  of  radiograms 
or  signals  between  points  situated  in  the  same  State :  Provided,  That 
the  effect  thereof  shall  not  extend  beyond  the  jurisdiction  of  the 
said  State  or  interfere  with  the  reception  of  radiograms  or  signals 
from  beyond  said  jurisdiction;  and  a  license  shall  not  be  required  for 
the  transmission  or  exchange  of  radiograms  or  signals  by  or  on  be- 
half of  the  Government  of  the  United  States,  but  every  Government 
station  on  land  or  sea  shall  have  special  call  letters  designated  and 
published  in  the  list  of  radio  stations  of  the  United  States  by  the 
Department  of  Commerce  [and  Labor].  Any  person,  company,  or 
corporation  that  shall  use  or  operate  any  apparatus  for  radio  com- 
munication in  violation  of  this  section,  or  knowingly  aid  or  abet  an- 
other person,  company,  or  corporation  in  so  doing,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  punished 
by  a  fine  not  exceeding  five  hundred  dollars,  and  the  apparatus  or 
device  so  unlawfully  used  and  operated  may  be  adjudged  forfeited 
to  the  United  States.    (37  Stat. 302.) 

This  section  and  the  nine  sections  next  following  were  part  of  an  act  en- 
titled "An  act  to  regulate  radio  communications." 

Section  11  of  the  act  provided  that  it  should  take  effect  four  months  from 
and  after  its  passage. 

The  words  "and  Labor,"  inclosed  in  brackets  in  this  section,  were  superseded 
by  the  creation  of  the  Department  of  Labor  and  the  change  of  the  designa- 
tions of  the  Department  of  Commerce  and  Labor  and  the  Secretary  thereof, 
to  the  Department  of  Commerce  and  the  Secretary  of  Commerce  by  Act  March 
4,  1913,  c.  141,  |  1,  ante,  §  932. 

Notes  of  Decisions 


License  to  foreign-owned  companies. 

— The  Secretary  of  Commerce  and  La- 
bor has  no  authority  to  refuse  to  grant 
a  license  to  a  domestic  corporation  to 
operate  apparatus  for  trans-Atlantic 
radio  communication  on  the  ground 
that  the  stock  of  the  corporation  is 
owned  or  controlled  by  foreigners. 
(1912)  29  Op.  Atty.  Gen.  579. 
A    corporation    organized   under    the 


laws  of  the  state  of  New  York  whose 
stock  is  owned  by  German  interests 
cannot  be  denied  such  a  license  until, 
by  reciprocal  arrangement  with  Ger- 
many, American  capital  is  guaranteed 
the  right  of  investing  in  and  controlling 
corporations  organized  under  German 
laws  to  operate  coast  stations  in  Ger- 
many for  trans-Atlantic  radio  commu- 
nication.    Id. 


§  10101.  (Act  Aug.  13,  1912,  c.  287,  §  2.)  Form  of  license;  per- 
sons entitled  to. 
Every  such  license  shall  be  in  such  form  as  the  Secretary  of  Com- 
merce [and  Labor]  shall  determine  and  shall  contain  the  restrictions, 
pursuant  to  this  Act,  on  and  subject  to  which  the  license  is  granted ; 
every  such  license  shall  be  issued  only  to  citizens  of  the  United  States 
or  Porto  Rico  or  to  a  company  incorporated  under  the  laws  of  some 
State  or  Territory  or  of  the  United  States  or  Porto  Rico,  and  shall 
specify  the  ownership  and  location  of  the  station  in  which  said  ap- 
paratus shall  be  used  and  other  particulars  for  its  identification  and 
to  enable  its  range  to  be  estimated;  shall  state  the  purpose  of  the 
station,  and,  in  case  of  a  station  in  actual  operation  at  the  date  of  pas- 
sage of  this  Act,  shall  contain  the  statement  that  satisfactory  proof 
has  been  furnished  that  it  was  actually  operating  on  the  above-men- 
tioned date;  shall  state  the  wave  length  or  the  wave  lengths  author- 
ized for  use  by  the  station  for  the  prevention  of  interference  and 
the  hours  for  which  the  station  is  licensed  for  work;  and  shall  not 
be  construed  to  authorize  the  use  of  any  apparatus  for  radio  com- 
munication in  any  other  station  than  that  specified.  Every  such  license 
shall  be  subject  to  the  regulations  contained  herein  and  such  regula- 
tions as  may  be  established  from  time  to  time  by  authority  of  this 
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Act  or  subsequent  Acts  and  treaties  of  the  United  States.  Every  such 
license  shall  provide  that  the  President  of  the  United  States  in  time 
of  war  or  public  peril  or  disaster  may  cause  the  closing  of  any  sta- 
tion for  radio  communication  and  the  removal  therefrom  of  all  radio 
apparatus,  or  may  authorize  the  use  or  control  of  any  such  station 
or  apparatus  by  any  department  of  the  Government,  upon  just  com- 
pensation to  the  owners.    (37  Stat.  303.) 

The  words  "and  Labor/'  inclosed  in  brackets  in  this  section  and  subsequent 
sections  of  this  act,  were  superseded  by  the  creation  of  the  Department  of 
Labor  and  the  change  of  the  names  of  the  Department  of  Commerce  and  La- 
bor and  the  Secretary  thereof  to  the  Department  of  Commerce  and  the  Secre- 
tary of  Commerce  by  Act  March  4, 1913,  c.  141,  §  1,  ante,  §  932. 

§  10102.  (Act  Aug.  13,  1912,  c.  287,  §  3.)  Operators,  license  or 
temporary  permits;  punishment  for  employment  of  unlicensed 
operators. 

Every  such  apparatus  shall  at  all  times  while  in  use  and  operation 
as  aforesaid  be  in  charge  or  under  the  supervision  of  a  person  or 
persons  licensed  for  that  purpose  by  the  Secretary  of  Commerce  [and 
Labor.]  Every  person  so  licensed  who  in  the  operation  of  any  radio 
apparatus  shall  fail  to  observe  and  obey  regulations  contained  in  or 
made  pursuant  to  this  Act  or  subsequent  Acts  or  treaties  of  the. United 
States,  or  any  one  of  them,  or  who  shall  fail  to  enforce  obedience 
thereto  by  an  unlicensed  person  while  serving  under  his  supervision, 
in  addition  to  the  punishments  and  penalties  herein  prescribed,  may 
suffer  the  suspension  of  the  said  license  for  a  period  to  be  fixed  by 
the  Secretary  of  Commerce  [and  Labor]  not  exceeding  one  year.  It 
shall  be  unlawful  to  employ  any  unlicensed  person  or  for  any  un- 
licensed person  to  serve  in  charge  or  in  supervision  of  the  use  and 
operation  of  such  apparatus,  and  any  person  violating  this  provision 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be 
punished  by  a  fine  of  not  more  than  one  hundred  dollars  or  imprison- 
ment for  not  more  than  two  months,  or  both,  in  the  discretion  of  the* 
court,  for  each  and  every  such  offepse:  Provided,  That  in  case  of 
emergency  the  Secretary  of  Commerce  [and  Labor]  may  authorize 
a  collector  of  customs  to  issue  a  temporary  permit,  in  lieu  of  a  license, 
to  the  operator  on  a  vessel  subject  to  the  radio  ship  Act  of  June  twen- 
ty-fourth, nineteen  hundred  and  ten.  (37  Stat.  303.) 
See  notes  to  preceding  section. 

§  10103.  (Act  Aug.  13,  1912,  c.  287,  §  4.)  Regulations;  penalty  for 
violations ;  temporary  licenses  for  experiments,  etc. ;  naval  and 
military  stations. 

For  the  purpose  of  preventing  or  minimizing  interference  with 
communication  between  stations  in  which  such  apparatus  is  op- 
erated, to  facilitate  radio  communication,  and  to  further  the  prompt 
receipt  of  distress  signals,  said  private  and  commercial  stations 
shall  be  subject  to  the  regulations  of  this  section.  These  regula- 
tions shall  be  enforced  by  the  Secretary  of  Commerce  [and  Labor] 
through  the  collectors  of  customs  and  other  officers  of  the  Gov- 
ernment as  other  regulations  herein  provided  for. 

The  Secretary  of  Commerce  [and  Labor]  may,  in  his  discretion, 
waive  the  provisions  of  any  or  all  of  these  regulations  when  no 
interference  of  the  character  above  mentioned  can  ensue. 

The  Secretary  of  Commerce  [and  Labor]  may  grant  special  tem- 
porary licenses  to  stations  actually  engaged  in  conducting  experi- 
ments for  the  development  of  the  science  of  radio  communication, 
or  the  apparatus  pertaining  thereto,  to  carry  on  special  tests,  using 
any  amount  of  power  or  any  wave  lengths,  at  such  hours  and  under 
such  conditions  as  will  insure  the  least  interference  with  the  send- 
ing or  receipt  of  commercial  or  Government  radiograms,  of  distress 
signals  and  radiograms,  or  with  the  work  of  other  stations. 
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In  these  regulations  the  naval  and  military  stations  shall  be 
understood  to  be  stations  on  land. 

Regulations. 

Normal  Wave  Length, 

First.  Every  station  shall  be  required  to  designate  a  certain 
definite  wave  length  as  the  normal  sending  and  receiving  wave 
length  of  the  station.  This  wave  length  shall  not  exceed  six  hun- 
dred meters  or  it  shall  exceed  one  thousand  six  hundred  meters. 
Every  coastal  station  open  to  general  public  service  shall  at  all 
times  be  ready  to  receive  messages  of  such  wave  lengths  as  are  re- 
quired by  the  Berlin  convention.  Every  ship  station,  except  as 
hereinafter  provided,  and  every  coast  station  open  to  general  pub- 
lic service  shall  be  prepared  to  use  two  sending  wave  lengths,  one 
of  three  hundred  meters  and  one  of  six  hundred  meters,  as  re- 
quired by  the  international  convention  in  force:  Provided,  That 
the  Secretary  of  Commerce  [and  Labor]  may,  in  his  discretion, 
change  the  limit  of  wave  length  reservation  made  by  regulations 
first  and  second  to  accord  with  any  international  agreement  to 
which  the  United  States  is  a  party. 

Other  Wave  Lengths. 

Second.  In  addition  to  the  normal  sending  wave  length  all  sta- 
tions, except  as  provided  hereinafter  in  these  regulations,  may  use 
other  sending  wave  lengths:  Provided,  That  they  do  not  exceed 
six  hundred  meters  or  that  they  do  exceed  one  thousand  six  hun- 
dred meters:  Provided  further,  That  the  character  of  the  waves 
emitted  conforms  to  the  requirements  of  regulations  third  and 
fourth  following. 

Use  of  a  "Pure  Wave/' 

Third.  At  all  stations  if  the  sending  apparatus,  to  be  referred  to 
hereinafter  as  the  "transmitter,"  is  of  such  a  character  that  the 
energy  is  radiated  in  two  or  more  wave  lengths,  more  or  less 
sharply  defined,  as  indicated  by  a  sensitive  wave  meter,  the  energy 
in  no  one  of  the  lesser  waves  shall  exceed  ten  per  centum  of  that 
in  the  greatest. 

Use  of  a  "Sharp  Wave." 

Fourth.  At  all  stations  the  logarithmic  decrement  per  complete 
oscillation  in  the  wave  trains  emitted  by  the  transmitter  shall  not  ex- 
ceed two-tenths,  except  when  sending  distress  signals  or  signals 
and  messages  relating  thereto. 

Use  of  "Standard  Distress  Wave." 

Fifth.  Every  station  on  shipboard  shall  be  prepared  to  send  dis- 
tress calls  on  the  normal  wave  length  designated  by  the  interna- 
tional convention  in  force,  except  on  vessels  of  small  tonnage  un- 
able to  have  plants  insuring  that  wave  length. 

Signal  of  Distress. 

Sixth.  The  distress  call  used  shall  be  the  international  signal  of 
distress     ...    —    —    —    ... 

Use  of  "Broad  Interfering  Wave"  for  Distress  Signals. 

Seventh.  When  sending  distress  signals,  the  transmitter  of  a 
station  on  shipboard  may  be  tuned  in  such  a  manner  as  to  create  a 
maximum  of  interference  with  a  maximum  of  radiation* 

(12362) 


Tit  65)  TELBGBAPHS  §  10103 


Distance  Requirement  for  Distress  Signals. 

Eighth.  Every  station  on  shipboard,  wherever  practicable,  shall 
be  prepared  to  send  distress  signals  of  the  character  specified  in 
regulations  fifth  and  sixth  with  sufficient  power  to  enable  them  to 
be  received  by  day  over  sea  a  distance  of  one  hundred  nautical 
miles  by  a  shipboard  station  equipped  with  apparatus  for  both 
sending  and  receiving  equal  in  all  essential  particulars  to  that  of  the 
station  first  mentioned. 

"Right  of  Way"  for  Distress  Signals. 

Ninth.  All  stations  are  required  to  give  absolute  priority  to 
signals  and  radiograms  relating  to  ships  in  distress;  to  cease  all 
sending  on  hearing  a  distress  signal;  and,  except  when  engaged 
in  answering  or  aiding  the  ship  in  distress,  to  refrain  from  sending 
until  all  signals  and  radiograms  relating  thereto  are  completed. 

Reduced  Power  for  Ships  Near  a  Government  Station. 

Tenth.  No  station  on  shipboard,  when  within  fifteen  nautical 
miles  of  a  naval  or  military  station,  shall  use  a  transformer  input 
exceeding  one  kilowatt,  nor,  when  within  five  nautical  miles  of 
such  a  station,  a  transformer  input  exceeding  one-half  kilowatt, 
except  for  sending  signals  of  distress,  or  signals  or  radiograms  re- 
lating thereto. 

Intercommunication. 

Eleventh.  Each  shore  station  open  to  general  public  service  be- 
tween the  coast  and  vessels  at  sea  shall  be  bound  to  exchange 
radiograms  with  any  similar  shore  station  and  with  any  ship  sta- 
tion without  distinction  of  the  radio  systems  adopted  by  such  sta- 
tions, respectively,  and  each  station  on  shipboard  shall  be  bound  to 
exchange  radiograms  with  any  other  station  on  shipboard  with- 
out distinction  of  the  radio  systems  adopted  by  each  station,  re- 
spectively. 

It  shall  be  the  duty  of  each  such  shore  station,  during  the  hours 
it  is  in  operation,  to  listen  in  at  intervals  of  not  less  than  fifteen 
minutes  and  for  a  period  not  less  than  two  minutes,  with  the  re- 
ceiver tuned  to  receive  messages  of  three  hundred  meter  wave  lengths. 

Division  of  Time. 

Twelfth.  At  important  seaports  and  at  all  other  places  where 
naval  or  military  and  private  or  commercial  shore  stations  operate 
in  such  close  proximity  that  interference  with  the  work  of  navaL 
and  military  stations  can  not  be  avoided  by  the  enforcement  of 
the  regulations  contained  in  the  foregoing  regulations  concerning 
wave  lengths  and  character  of  signals  emitted,  such  private  or 
commercial  shore  stations  as  do  interfere  with  the  reception  of  sig- 
nals by  the  naval  and  military  stations  concerned  shall  not  use 
their  transmitters  during  the  first  fifteen  minutes  of  each  hour,  local 
standard  time.  The  Secretary  of  Commerce  [and  Labor]  may,  on 
the  recommendation  of  the  department  concerned,  designate  the 
station  or  stations  which  may  be  required  to  observe  this  division 
of  time. 

Government  Stations  to  Observe  Divisions  of  Time. 

Thirteenth.  The  naval  or  military  stations  for  which  the  above- 
mentioned  division  of  time  may  be  established  shall  transmit  sig- 
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nals  or  radiograms  only  (luring  the  first  fifteen  minutes  of  each 
hour,  local  standard  time,  except  in  case  of  signals  or  radiograms 
relating  to  vessels  in  distress,  as  hereinbefore  provided. 

Use  of  Unnecessary  Power. 

Fourteenth.  In  all  circumstances,  except  in  case  of  signals  or 
radiograms  relating  to  vessels  in  distress,  all  stations  shall  use  the 
minimum  amount  of  energy  necessary  to  carry  out  any  communica- 
tion desired. 

General  Restrictions  on  Private  Stations. 

Fifteenth.  No  private  or  commercial  station  not  engaged  in  the 
transaction  of  bona  fide  commercial  business  by  radio  communica- 
tion or  in  experimentation  in  connection  with  the  development  and 
manufacture  of  radio  apparatus  for  commercial  purposes  shall  use 
a  transmitting  wave  length  exceeding  two  hundred  meters,  or  a 
transformer  input  exceeding  one  kilowatt,  except  by  special  au- 
thority of  the  Secretary  of  Commerce  [and  Labor]  contained  in 
the  license  of  the  station :  Provided,  That  the  owner  or  operator  of 
a  station  of  the  character  mentioned  in  this  regulation  shall  not 
be  liable  for  a  violation  of  the  requirements  of  the  third  or  fourth 
regulations  to  the  penalties  of  one  hundred  dollars  or  twenty-five 
dollars,  respectively,  provided  in  this  section  unless  the  person 
maintaining  or  operating  such  station  shall  have  been  notified  in 
writing  that  the  said  transmitter  has  been  found,  upon  tests  con- 
ducted by  the  Government,  to  be  so  adjusted  as  to  violate  the  said 
third  and  fourth  regulations,  and  opportunity  has  been  given  to 
said  owner  or  operator  to  adjust  said  transmitter  in  conformity 
with  said  regulations. 

Special  Restrictions  in  the  Vicinities  of  Government  Stations. 

Sixteenth.  No  station  of  the  character  mentioned  in  regulation 
fifteenth  situated  within  five  nautical  miles  of  a  naval  or  military 
station  shall  use  a  transmitting  wave  length  exceeding  two  hundred 
meters  or  a  transformer  input  exceeding  one-half  kilowatt. 

Ship  Stations  to  Communicate  with  Nearest  Shore  Stations. 

Seventeenth.  In  general,  the  shipboard  stations  shall  transmit 
their  radiograms  to  the  nearest  shore  station.  A  sender  on  board 
a  vessel  shall,  however,  have  the  right  to  designate  the  shore  sta- 
tion through  which  he  desires  to  have  his  radiograms  transmitted. 
If  this  can  not  be  done,  the  wishes  of  the  sender  are  to  be  complied 
with  only  if  the  transmission  can  be  effected  without  interfering 
with  the  service  of  other  stations. 

Limitations  for  Future  Installations  in  Vicinities  of  Government 

Stations. 

Eighteenth.  No  station  on  shore  not  in  actual  operation  at  the 
date  of  the  passage  of  this  Act  shall  be  licensed  for  the  transaction 
of  commercial  business  by  radio  communication  within  fifteen 
nautical  miles  of  the  following  naval  or  military  stations,  to  wit: 
Arlington,  Virginia;  Key  West,  Florida;  San  Juan,  Porto  Rico; 
North  Head  and  Tatoosh  Island,  Washington;  San  Diego,  Cali- 
fornia ;  and  those  established  or  which  may  be  established  in  Alas- 
ka and  in  the  Canal  Zone ;  and  the  head  of  the  department  having 
control  of  such  Government  stations  shall,  so  far  as  is  consistent 
with    the    transaction   of    governmental    business,    arrange    for   the 
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transmission  and  receipt  of  commercial  radiograms  under  the 
provisions  of  the  Berlin  convention  of  nineteen  hundred  and  six  and 
future  international  conventions  or  treaties  to  which  the  United 
States  may  be  a  party,  at  each  of  the  stations  above  referred  to, 
and  shall  fix  the  rates  therefor,  subject  to  control  of  such  rates  by 
Congress.  At  such  stations  and  wherever  and  whenever  shore 
stations  open  for  general  public  business  between  the  coast  and 
vessels  at  sea  under  the  provisions  of  the  Berlin  convention  of 
nineteen  hundred  and  six  and  future  international  conventions  and 
treaties  to  which  the  United  States  may  be  a  party  shall  not  be  so 
established  as  to  insure  a  constant  service  day  and  night  without 
interruption,  and  in  all  localities  wherever  or  whenever  such  serv- 
ice shall  not  be  maintained  by  a  commercial  shore  station  within 
one  hundred  nautical  miles  of  a  naval  radio  station,  the  Secretary 
of  the  Navy  shall,  so  far  as  is  consistent  with  the  transaction  of 
governmental  business,  open  naval  radio  stations  to  the  general 
public  business  described  above,  and  shall  fix  rates  for  such  serv- 
ice, subject  to  control  of  such  rates  by  Congress.  The  receipts  from 
such  radiograms  shall  be  covered  into  the  Treasury  as  miscel- 
laneous receipts. 

Secrecy  of  Messages. 

Nineteenth.  No  person  or  persons  engaged  in  or  having  knowl- 
edge of  the  operation  of  any  station  or  stations,  shall  divulge  or 
publish  the  contents  of  any  messages  transmitted  or  received  by  such 
station,  except  to  the  person  or  persons  to  whom  the  same  may 
be  directed,  or  their  authorized  agent,  or  to  another  station  em- 
ployed to  forward  such*  message  to  its  destination,  unless  legally 
required  so  to  do  by  the  court  of  competent  jurisdiction  or  other 
competent  authority.  Any  person  guilty  of  divulging  or  publish- 
ing any  message,  except  as  herein  provided,  shall,  on  conviction 
thereof,  be  punishable  by  a  fine  of  not  more  than  two  hundred  and 
fifty  dollars  or  imprisonment  for  a  period  of  not  exceeding  three 
months,  or  both  fine  and  imprisonment,  in  the  discretion  of  the 
court. 

Penalties. 

For  violation  of  any  of  these  regulations,  subject  to  which  a 
license  under  sections  one  and  two  of  this  Act  may  be  issued,  the 
owner  of  the  apparatus  shall  be  liable  to  a  penalty  of  one  hundred 
dollars,  which  may  be  reduced  or  remitted  by  the  Secretary  of 
Commerce  [and  Labor],  and  for  repeated  violations  of  any  of  such 
regulations,  the  license  may  be  revoked. 

For  violation  of  any  of  these  regulations,  except  as  provided  in 
regulation  nineteenth,  subject  to  which  a  license  under  section  three 
of  this  Act  may  be  issued,  the  operator  shall  be  subject  to  a  penalty 
of  twenty-five  dollars,  which  may  be  reduced  or  remitted  by  the  Sec- 
retary of  Commerce  [and  Labor],  and  for  repeated  violations  of  any 
such  regulations,  the  license  shall  be  suspended  or  revoked.  (37  Stat. 
304.) 

See  notes  to  section  1  of  this  act,  ante,  §  10100. 

The  Berlin  convention,  mentioned  in  this  section,  was  an  international  wire- 
less telegraph  convention  which  was  signed  at  Berlin  November  3,  1906,  and 
proclaimed  May  25,  1912.  The  provisions  thereof  regulated  wireless  telegra- 
phy and  were  set  forth  in  37  Stat  1565. 

Notes  of  Decisions 

Power  to  impose  conditions  upon  op-  territorial    integrity    of    this    country 

©ration*— The  transmission  of  messages  does  not  depend  upon  the  means  em- 

by  wireless    telegraphy   is    commerce,  ployed,    but    upon    the    end    attained, 

and  the  power  of  the  United  States  to  (1902)  24  Op.  Atty.  Gen.  100. 

regulate  commerce  and  to  preserve  the  The  United  States  have  power,  either 
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alone  or  in  co-operation  with  other  system  which  conveys  messages  to  or 
countries,  to  impose  conditions  upon  the  from  the  United  States.  (1902)  24  Op. 
operation    of    any    wireless    telegraph      Atty.  Gen.  100. 

§  10104.  (Act  Aug.  13,  1912,  c.  287,  §  5.)  Willful  or  malicious  in- 
terference with  radio  communication;  punishment  for. 
Every  license  granted  under  the  provisions  of  this  Act  for  the 
operation  or  use  of  apparatus  for  radio  communication  shall  pre- 
scribe that  the  operator  thereof  shall  not  willfully  or  maliciously 
interfere  with  any  other  radio  communication.  Such  interference 
shall  be  deemed  a  misdemeanor,  and  upon  conviction  thereof  the 
owner  or  operator,  or  both,  shall  be  punishable  by  a  fine  of  not  to 
exceed  five  hundred  dollars  or  imprisonment  for  not  to  exceed 
one  year,  or  both.    (37  Stat.  308.) 

§  10105.  (Act  Aug.  13,  1912,  c.  287,  §  6.)  Radio  communication, 
defined. 
The  expression  "radio  communication"  as  used  in  this  Act  means 
any  system  of  electrical  communication  by  telegraphy  or  telephony 
without  the  aid  of  any  wire  connecting  the  points  from  and  at 
which  the  radiograms,  signals,  or  other  communications  are  sent 
or  received.    (37  Stat.  308.) 

§  10106.  (Act  Aug.  13,  1912,  c.  287,  §  7.)  Uttering  or  transmitting 
false  or  fraudulent  signals,  etc. ;  punishment  for. 
A  person,  company,  or  corporation  within  the  jurisdiction  of  the 
United  States  shall  not  knowingly  utter  or  transmit,  or  cause  to 
be  uttered  or  transmitted,  any  false  or  fraudulent  distress  signal 
or  call  or  false  or  fraudulent  signal,  call,  or  other  radiogram  of  any 
kind.  The  penalty  for  so  uttering  or  transmitting  a  false  or  fraudu- 
lent distress  signal  or  call  shall  be  a  fine  of  not  more  than  two 
thousand  five  hundred  dollars  or  imprisonment  for  not  more  than 
five  years,  or  both,  in  the  discretion  of  the  court,  for  each  and 
every  such  offense,  and  the  penalty  for  so  uttering  or  transmitting, 
or  causing  to  be  uttered  or  transmitted,  any  other  false  or  fraudu- 
lent signal,  call,  or  other  radiogram  shall  be  a  fine  of  not  more 
than  one  thousand  dollars  or  imprisonment  for  not  more  than 
two  years,  or  both,  in  the  discretion  of  the  court,  for  each  and 
every  such  offense.    (37  Stat.  308.) 

§  10107.  (Act  Aug.  13,  1912,  c.  287,  §  8.)  Restriction  of  use  on 
foreign  ships. 
A  person,  company,  or  corporation  shall  not  use  or  operate  any 
apparatus  for  radio  communication  on  a  foreign  ship  in  territorial 
waters  of  the  United  States  otherwise  than  in  accordance  with  the 
provisions  of  sections  four  and  seven  of  this  Act  and  so  much  of 
section  five  as  imposes  a  penalty  for  interference.  Save  as  afore- 
said, nothing  in  this  Act  shall  apply  to  apparatus  for  radio  com- 
munication on  any  foreign  ship.     (37  Stat.  308.) 

The  provisions  of  sections  4  and  7  of  this  act,  mentioned  in  this  section,  are 
set  forth,  ante,  ||  10103,  10106. 

§  10108.  (Act  Aug.  13,  1912,  c.  287,  §  9.)    Jurisdiction  of  offenses. 

The  trial  of  any  offense  under  this  Act  shall  be  in  the  district  in 
which  it  is  committed,  or  if  the  offense  is  committed  upon  the  high 
seas  or  out  of  the  jurisdiction  of  any  particular  State  or  district 
the  trial  shall  be  in  the  district  where  the  offender  may  be  found 
or  into  which  he  shall  be  first  brought.    (37  Stat.  308.) 

§  10109.  (Act  Aug.  13,  1912,  c.  287,  §  10.)     Inapplicability  to  the 
Philippine  Islands. 
This  Act  shall  not  apply  to  the  Philippine  Islands.     (37  Stat. 
308.) 

(12366) 


Title  LXVI 


EXTRADITION 


See. 

10110.  Fugitives  from  the  justice  of  a 
foreign  country,  or  a  country 
under  the  control  of  the  Unit- 
ed States. 

10111  Evidence  on  the  hearing. 

10112.  Place  and  character  of  the  hear- 

ing. 

10113.  Fees  of  commissioners. 

10114.  Witnesses    for   indigent   defend- 

ants. 

10115.  Payment  of  fees  and  costs. 

10116.  Evidence  on  the  hearing. 

10117.  Fees   and    costs    in    extradition 

cases,  how  paid;  duties  of 
Attorney-General  and  Secre- 
tary of  State. 

lOlia  Surrender  of  the  fugitive. 

10119.  Time  allowed  for  extradition. 


Sec. 

10120.  Continuance   of  provisions  lim- 

ited. 

10121.  Protection  of  the  accused. 

10122.  Powers    of    agent    receiving  of- 

fenders delivered  by  a  foreign 
government 

10123.  Penalty  for  opposing  agent,  etc 

10124.  Delivery  of  fugitives  from  jus- 

tice, as  between  foreign  coun- 
try and   Philippine  Islands. 

10125.  Allowing    prisoners    to    escape 

punishable. 

10126.  Fugitives    from     justice    of    a 

State  or  Territory. 

10127.  Penalty  for  resisting  agent,  etc 

10128.  Fugitives  from  justice  of  Phil- 

ippine Islands. 

10129.  (Repealed.) 


§  10110.  (R.  S.  §  5270,  as  amended,  Act  June  6, 1900,  c.  793.)  Fugi- 
tives from  the  justice  of  a  foreign  country,  or  a  country  under 
the  control  of  the  United  States. 

Whenever  there  is  a  treaty  or  convention  for  extradition  between 
the  Government  of  the  United  States  and  any  foreign  government, 
any  justice  of  the  Supreme  Court,  circuit  judge,  district  judge,  com- 
missioner, authorized  so  to  do  by  any  of  the  courts  of  the  United 
States,  or  judge  of  a  court  of  record  of  general  jurisdiction  of  any 
State,  may,  upon  complaint  made  under  oath,  charging  any  person 
found  within  the  limits  of  any  State,  district,  or  Territory,  with  hav- 
ing committed  within  the  jurisdiction  of  any  such  foreign  govern- 
ment any  of  the  crimes  provided  for  by  such  treaty  or  convention, 
issue  his  warrant  for  the  apprehension  of  the  person  so  charged, 
that  he  may  be  brought  before  such  justice,  judge,  or  commissioner, 
to  the  end  that  the  evidence  of  criminality  may  be  heard  and  con- 
sidered. If,  on  such  hearing,  he  deems  the  evidence  sufficient  to 
sustain  the  charge  under  the  provisions  of  the  proper  treaty  or 
convention,  he  shall  certify  the  same,  together  with  a  copy  of  all  the 
testimony  taken  before  him,  to  the  Secretary  of  State,  that  a  war- 
rant may  issue  upon  the  requisition  of  the  proper  authorities  of 
such  foreign  government,  for  the  surrender  of  such  person,  accord- 
ing to  the  stipulations  of  the  treaty  or  convention;  and  he  shall 
issue  his  warrant  for  the  commitment  of  the  person  so  charged  to 
the  proper  jail,  there  to  remain  until  such  surrender  shall  be  made : 
Provided,  That  whenever  any  foreign  country  or  territory,  or  any 
part  thereof,  is  occupied  by  or  under  the  control  of  the  United  States, 
any  person  who  shall  violate,  or  who  has  violated,  the  criminal  laws 
in  force  therein,  by  the  commission  of  any  of  the  following  offenses, 
namely:  Murder  and  assault  with  intent  to  commit  murder;  coun- 
terfeiting or  altering  money,  or  uttering  or  bringing  into  circulation 
counterfeit  or  altered  money;  counterfeiting  certificates  or  coupons 
of  public  indebtedness,  bank  notes,  or  other  instruments  of  public 
credit,  and  the  utterance  or  circulation  of  the  same ;  forgery  or  alter- 
ing, and  uttering  what  is  forged  or  altered ;  embezzlement  or  crim- 
inal malversation  of  the  public  funds,  committed  by  public  officers, 
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employees,  or  depositaries;  larceny  or  embezzlement  of  an  amount 
not  less  than  one  hundred  dollars  in  value;  robbery;  burglary,  de- 
fined to  be  the  breaking  and  entering  by  nighttime  into  the  house 
of  another  person  with  intent  to  commit  a  felony  therein;  and  the 
act  of  breaking  and  entering  the  house  or  building  of  another, 
whether  in  the  day  or  night  time,  with  the  intent  to  commit  a  felony 
therein ;  the  act  of  entering,  or  of  breaking  and  entering  the  offices 
of  the  Government  and  public  authorities,  or  the  offices  of  banks, 
banking  houses,  savings  banks,  trust  companies,  insurance  or  other 
companies,  with  the  intent  to  commit  a  felony  therein;  perjury  or 
the  subornation  of  perjury;  rape;  arson;  piracy  by  the  law  of  na- 
tions; murder,  assault  with  intent  to  kill,  and  manslaughter,  com- 
mitted on  the  high  seas,  on  board  a  ship  owned  by  or  in  control  of 
citizens  or  residents  of  such  foreign  country  or  territory  and  not 
under  the  flag  of  the  United  States,  or  of  some  other  government; 
malicious  destruction  of  or  attempt  to  destroy  railways,  trams,  ves- 
sels, bridges,  dwellings,  public  edifices,  or  other  buildings,  when  the 
act  endangers  human  life,  and  who  shall  depart  or  flee,  or  who  has 
departed  or  fled,  from  justice  therein  to  the  United  States,  any  Ter- 
ritory thereof  or  to  the  District  of  Columbia,  shall,  when  found 
therein,  be  liable  to  arrest  and  detention  by  the  authorities  of  the 
United  States,  and  on  the  written  request  or  requisition  of  the  mili- 
tary governor  or  other  chief  executive  officer  in  control  of  such  for- 
eign country  or  territory  shall  be  returned  and  surrendered  as  here- 
inafter provided  to  such  authorities  for  trial  under  the  laws  in  force 
in  the  place  where  such  offense  was  committed.  All  the  provisions 
of  sections  fifty-two  hundred  and  seventy  to  fifty-two  hundred  and 
seventy-seven  of  this  title,  so  far  as  applicable,  shall  govern  pro- 
ceedings authorized  by  this  proviso:  Provided  further,  That  such 
proceedings  shall  be  had  before  a  judge  of  the  courts  of  the  United 
States  only,  who  shall  hold  such  person  on  evidence  establishing 
probable  cause  that  he  is  guilty  of  the  offense  charged:  And  pro- 
vided further,  That  no  return  or  surrender  shall  be  made  of  any 
person  charged  with  the  commission  of  any  offense  of  a  political 
nature.  If  so  held  such  person  shall  be  returned  and  surrendered 
to  the  authorities  in  control  of  such  foreign  country  or  territory  on 
the  order  of  the  Secretary  of  State  of  the  United  States,  and  such 
authorities  shall  secure  to  such  a  person  a  fair  and  impartial  trial. 

Act  Aug.  12,  1848,  c  167,  §•  1,  9  Stat  902.  Act  June  6,  1900,  c.  793,  31 
Stat  656. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained  only  the  provi- 
sions relating  to  fugitives  from  the  justice  of  a  foreign  country,  without  the 
provisos  annexed  to  the  Bection  as  set  forth  here.  Said  three  provisos,  re- 
lating to  persons  violating  the  criminal  laws  in  force  in  any  foreign  country 
or  territory  under  control  of  the  United  States,  were  added  by  amendment  by 
Act  June  6,  1900,  c.  793,  last  cited  above. 

R.  S.  §§  5270-5277,  mentioned  in  said  first  proviso,  are  this  section  and  §§ 
10111,  1011&-10123. 

R.  S.  S§  5270-5277,  as  amended  by  Act  Aug.  3,  1882,  c.  378,  post,  §§  10112- 
10116,  were  made  to  apply,  so  far  as  applicable,  to  the  Philippine  Islands  by 
Act  Feb.  6,  1905,  c  454,  post,  §§-  10124,  30125. 

Fees  and  costs  in  extradition  cases  were  to  be  paid  out  of  the  appropria- 
tion for  the  expense  of  the  judiciary,  and  the  Attorney-General  was  required  to 
certify  to  the  Secretary  of  State  the  amounts  to  be  paid  to  the  United  States 
on  account  of  such  fees  and  costs  by  the  foreign  government  requesting  the  ex- 
tradition, and  the  Secretary  of  State  was  required  to  cause  such  amounts  to  be 
collected  and  transmitted  to  the  Attorney-General  for  deposit  in  the  Treasury, 
by  a  proviso  of  Act  June  28,  1902.  c.  1301,  §  1,  post,  §  10117. 

Provisions  for  the  removal  of  offenders  against  the  United  States,  arrested 
in  any  district  other  than  that  where  the  offense  was  committed,  to  the  dis- 
trict where  the  offense  was  committed,  were  made  in  R.  S.  §  1014,  ante,  ( 
1674. 

Motes  of  Decisions 

1.  Construction   of   statute.  3.    International    extradition   In   general. 

2.  Constitutionality    of   statute    and    pro-        4.    Treaties— In    general. 

ceedlngs.  5.   — —   Favored  nation  clause. 
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I  —   Formalities. 

7.  —   Extradition   without  treaty  stipu- 

lation. 

8.  - —   Surrender  by  state. 
1  —   Belgium. 

10.  —   France. 

11.  —   German   Empire, 
11  —   Great  Britain. 
13.  —   Italy. 

11  —   Mexico. 

15.  —   Russia. 

16.  Return   procured   Illegally. 

17.  Extraditable  offenses. 

'18.  —   Non treaty  offenses* 

19.  —   Breach  of  trust. 

20.  —    Burglary. 

H  _  Embezzlement. 
8.  - —   Forgery. 
3.  Fraud. 

21  —  Homicide. 
25.  —   Larceny. 
28.  —  Piracy. 

27.  —  Poisoning. 

28.  —  Robbery. 
8.  —  Theft. 

10.  Offenses  within  military  jurisdiction. 

51.  Political   offenses. 

22  State  and  federal  courts. 

S3.  Commissioners— Appointment  and  Ju- 
risdiction. 

M.  Preliminaries,  requisition,  and  man- 
date. 

IS.  —  In  general. 

SC.  —  Requisition  or  demand. 

17.  —  Mandate. 

SS,  39.   Complaint— Necessity. 

4ft,  —  Requisites  and  sufficiency* 

41.  — —  Variance. 

42.  —  Verification. 

43.  Warrant— Issuance. 

44.  —  Requisites  and  sufficiency. 
41.  —  Second   warrant. 

48.  —  Commitment  and  warrant. 

47.  Arrest,   authority   to   make   on   foreign 

vessel. 

48.  Proceedings    In    general. 

49.  Law   governing   proceedings. 

50.  Scope  of  inquiry. 

6L   Adjournment  of  hearing. 

52,  53.    Evidence— Requisites  and  sufficiency. 
84,  —   Admissibility. 

55.  Examination   of   witnesses. 

56.  Foreign   accusation. 

57.  Defenses. 

58.  Conviction    in    contumaciam. 

59.  Certificate   of    commissioner. 

90.   Final  writ  or   warrant  of  extradition. 
CL   Commitment. 

82.  Imprisonment 

83.  Admission   to  balL 

84.  Foreign  territory. 

86.  —  Occupancy  by  United   States. 
88.    Extradition   to  or  from  Porto   Rico. 
97.   Review  of  decision— In  general. 

88.   Appeal. 

89.  —  Certiorari. 

TO.   —  Habeas  corpus. 

TL   Second   examination. 

Tt    Subsequent  to  extradition. 

T3.   Prosecution  for  different  offense. 

I.  Construct)*!!  of  statute.— The  sec- 
tions of  the  act  of  which  this  section 
i*  a  part  must  be  construed  together 
to  determine  the  requisites  of  a  formal 
demand  for  the  surrender  of  a  fugitive, 
except  a  treaty,  when  later,  controls 
where  it  is  in  irreconcilable  conflict  with 
the  statute.  Ex  parte  Charlton  (O.  O. 
1911)  185  Fed.  880,  judgment  affirmed 
Charlton  v.  Kelly  (1913)  33  Sup.  Ct 
W5,  229  U.  S.  447,  57  L.  Ed.  1274* 
46  L.  B.  A.  (N.  S.)  397. 

10  U.S.COMP/ie-774 


2.  Constitutionality  of  atatuto  and 
proceedings.— The  amendatory  act  was 
not  unconstitutional  because  it  did  not 
secure  to  the  accused,  when  surrender- 
ed to  a  foreign  court  for  trial  in  its 
tribunals,  all  the  rights,  privileges,  and 
immunities  guaranteed  by  the  constitu- 
tion to  persons  charged  with  the  com- 
mission in  this  country  of  crime  against 
the  United  States,  Bince  such  constitu- 
tional provisions  have  no  relation  to 
crimes  committed  without  the  jurisdic- 
tion of  the  United  States  against  the 
laws  of  a  foreign  country,  even  though 
committed  by  a  citizen  of  the  United 
States.  Neely  v.  Henkel  (1901)  21  Sup. 
Ct.  302,  307,  180  U.  S.  109,  45  L.  Ed. 
448. 

Where  an  extradition  treaty  subsists 
with  a  foreign  government  under  the 
constitution  and  law  of  the  land,  a  sur- 
render of  an  alleged  fugitive  in  pursu- 
ance thereof  is  in  accordance  with  the 
due  process  of  law  requirement  of  the 
constitution.  Ez  parte  Charlton  (C.  C. 
1911)  185  Fed.  880,  judgment  affirmed 
Charlton  v.  Kelly  (1913)  33  Sup.  Ct 
945,  229  U.  S.  447,  57  L.  Ed.  1274,  46 
L.  R.  A.  (N.  S.)  397. 

Provisions  of  the  sixth  constitution* 
al  amendment  for  the  protection  of  per- 
sons charged  with  crime  held  not  ap- 
plicable to  proceedings  for  extradition 
to  a  foreign  country.  Ex  parte  La 
Mantia  (D.  C.  1913)  206  Fed.  330. 

3.  International  extradition  In  gen- 
oral.— Good  faith  to  the  demanding  for- 
eign government  requires  the  surrender 
of  the  accused  in  extradition  proceed- 
ings if  there  is  presented,  even  in  some- 
what untechnical  form,  such  reasonable 
ground  to  suppose  him  guilty  of  crime 
as  to  make  it  proper  that  he  should  be 
tried.  Glucksman  v.  Henkel  (1911)  31 
Sup.  Ct.  704,  705,  221  U.  S.  508,  55  L. 
Ed.  830. 

The  federal  judiciary  has  no  author- 
ity to  assist  in  the  execution  of  the 
penal  laws  of  a  foreign  country  by  sur- 
rendering a  fugitive  from  the  justice  of 
a  foreign  government,  or  to  detain  him 
in  custody  until  a  formal  demand  can 
be  made  of  the  executive.  Piracy  is  no 
exception  to  this  rule.  Ex  parte  Dos 
Santos  (C.  C.  1835)  Fed.  Cas.  No.  4,- 
016. 

No  order  of  the  president  in  relation 
to  the  prosecution  of  an  extradited 
prisoner  can  legally  restrict  or  enlarge 
the  jurisdiction  of  the  courts.  U.  S.  v. 
Lawrence  (C.  C.  1876)  Fed.  Cas.  No. 
15,573.  • 

Where  a  treaty  of  extradition  does 
not  state  which  department  of  the  gov- 
ernment shall  execute  its  provisions, 
the  judiciary  will  take  jurisdiction.  U. 
S.  v.  Robins  (D.  C.  1799)  Fed.  Cas. 
No.  16,175. 

If  a  Spanish  subject  who  has  violated 
the  territorial  law  of  Florida  shall  be 
within  the  United  States  at  the  time 
of  demand  for  him  as  a  subject  and  fu- 
gitive from  justice,  he  ought  to  be  giv- 
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en  up  for  trial  and  punishment,  yet 
there  is  no  law  directing  the  mode  of 
proceeding.  (1797)  1  Op.  Atty.  Gen. 
68. 

The  international  extradition  of  fugi- 
tives from  justice  is  a  duty  of  comity, 
not  of  strict  right  (1853)  6  Op.  Atty. 
Gen.  85. 

The  mutual  extradition  of  fugitives 
from  justice  is  an  object  alike  interest- 
ing to  all  governments.  (1855)  7  Op. 
Atty:  Gen.  537. 

Emigrants  and  exiles  for  cause  of  po- 
litical difference  at  home  are  entitled  to 
asylum  in  this  country,  but  not  malefac- 
tors; on  the  contrary,  the  foreign  gov- 
ernment which  reclaims  its  fugitive 
malefactors  is  serviceable  to  us  by  rid- 
ding us  of  the  intrusive  presence  of 
crime.  Hence,  when  reclamation  of  a 
fugitive  from  justice  is  made  under 
treaty  stipulation  by  any  foreign  gov- 
ernment, it  is  the  duty  of  the  United 
States  to  aid  in  relieving  the  case  of 
any  technical  difficulties  which  may  be 
interposed  to  defeat  the  ends  of  pub- 
lic justice,  the  object  to  be  accomplish- 
ed being  alike  interesting  to  both  gov- 
ernments, namely,  the  punishment  of 
malefactors,  who  are  the  common  ene- 
mies to  all  society.    Id. 

Attorneys  of  the  United  States  in  the 
several  districts  are  not  obliged  by  any 
act  of  congress  to  appear  on  the  part 
of  foreign  governments  claiming  the  ex- 
tradition of  fugitives,  and  if  the  min- 
ister or  agent  of  an  accusing  foreign 
government  needs  legal  advice,  or  de- 
sires to  have  a  case  presented  to  the 
judicial  authorities  through  the  medium 
of  a  professional  lawyer,  he  may  select 
whom  he  pleases  for  that  purpose. 
(1860)  9  Op.  Atty.  Gen.  497. 

It  is  the  law  and  usage  of  nations  to 
deliver  up  offenders  charged  with  fel- 
ony and  other  high  crimes,  and  who 
have  fled  from  the  country  in  which  the 
crimes  were  committed  into  a  foreign 
and  friendly  jurisdiction.  In  re  Wash- 
burn (N.  Y.  1819)  3  Wheeler,  Cr.  Cas. 
473. 

4.  Treaties— In  general.— As  to  treaty 
offenses,  see  "extraditable  offenses," 
post,  this  note. 

The  treaties. of  extradition  to  which 
the  United  States  are  parties  do  not 
guaranty  a  fugitive  from  the  justice  of 
one  of  the  countries  an  asylum  in  the 
other.  They  only  make  provision  that 
for  certain  crimes  he  shall  be  deprived 
of  that  asylum,  and  surrendered  to  jus- 
tice, and  they  prescribe  the  mode  in 
which  this  shall  be  done.  Ker  v.  State 
of  Illinois  (1886)  7  Sup.  Ct  225,  119 
U.  S.  436,  30  L.  Ed.  421. 

Treaties  of  extradition  are  executory 
in  their  character  and  are  to  be  regard- 
ed by  the  courts  as  acts  of  the  legis- 
lature whenever  they  separate  them- 
selves without  the  aid  of  any  legislative 
provision.  Terlinden  v.  Ames  (1902) 
22  Sup.  Ct.  484,  491,  184  U.  S.  270,  46 
L.  Ed.  534. 

There  is  no  principle  of  international 
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law  by  which  citizens  of  a  country  are 
excepted  from  an  extradition  conven- 
tion for  surrender  of  "persons,"  where 
no  such  exception  was  made  in  the 
treaty.  Charlton  v.  Kelly  (1913)  33 
Sup.  Ct.  945,  229  U.  S.  447,  57  L.  Ed. 
1274,  46  L.  R.  A.  (N.  S.)  397,  affirming 
decree  Ex  parte  Charlton  (C.  C.  1911) 
185  Fed.  880. 

The  construction  of  an  extradition 
treaty,  made  by  the  constitution  a  part 
of  the  supreme  law  of  the  land,  is  for 
the  courts,  and  they  are  not  bound  by 
the  construction  placed  thereon  by  the 
executive  or  diplomatic  branches  of  the 
government,  or  by  the  construction 
placed  thereon  by  the  foreign  country 
with  whom  the  treaty  is  made.  Ex 
parte  Charlton  (C.  C.  1911)  185  Fed. 
880,  judgment  affirmed  Charlton  v.  Kel- 
ly (1913)  33  Sup.  Ct.  945,  229  U.  S. 
447,  57  L.  Ed.  1274,  46  Ll  R.  A.  (N.  S.) 
397. 

Whether  the  government  is  bound,  un- 
der a  treaty,  to  deliver  the  fugitive,  and 
whether  he  is  within  the  description  of 
persons  named  therein  as  subject  to 
extradition,  are  questions  for  the  po- 
litical, not  the  judicial,  department.  In 
re  Metzger  (D.  C.  1847)  Fed.  Cas.  No. 
9,511. 

Where  an  extradition  treaty  uses  gen- 
eral names,  such  as  "murder,"  or  "ar- 
son," in  defining  the  classes  of  crimes 
for  which  extradition  may  be  granted 
thereunder,  such  names  are  not  neces- 
sarily confined  to  their  meaning  at  com- 
mon law,  but  the  question  whether  a 
given  offense  comes  within  the  treaty 
must  be  determined  by  the  law  as  it  ex- 
ists in  the  two  countries  at  the  time 
the  extradition  is  applied  for.  Cohn  v. 
Jones  (D.  C.  1900)  100  Fed.  639. 

In  the  construction  and  carrying  out 
of  extradition  treaties  the  ordinary 
technicalities  of  criminal  proceedings 
are  applicable  only  to  a  limited  extent, 
since  an  exact  correspondence  between 
the  laws  of  the  two  countries  cannot  be 
expected,  and  the  only  purpose  of  ex- 
tradition is  to  put  the  accused  on  trial 
under  the  laws  of  his  own  country.  U. 
S.  v.  Greene  (D.  C.  1906)  146  Fed. 
766. 

The  obligation  of  the  government  to 
institute  extradition  proceedings  pur- 
suant to  a  treaty  with  a  foreign  govern- 
ment continues  until  it  can  say  that 
any  further  attempt  is  subversive  of 
the  protection  which  the  government  af- 
fords to  all  within  its  borders.  Ex 
parte  Schorer  (D.  C.  1912)  195  Fed. 
334.     . 

The  term  "public  officers"  or  that 
of  "public  depositaries"  in  a  treaty 
signifies  officers  or  depositaries  of  the 
government  only  in  some  of  its  branches 
or  degrees,  and  does  not  comprehend 
officers  of  a  railroad  company.  (1856) 
8  Op.  Atty.  Gen.  106. 

An  alleged  criminal  is  subject  to  ex- 
tradition, notwithstanding  that  he  may 
have  come  to  this   country   otherwise 
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than  as  as  apparent  fugitive  on  account 
of  the  particular  crime;  for  the  treaties 
apply,  not  only  to  persons  seeking  an 
asylum  here  professedly,  but  to  such  as 
may  be  found  in  the  country.  (1857) 
8  Op.  Atty.  Gen.  306. 

Statement  of  the  'subsisting  treaties 
between  the  United  States  and  foreign 
governments  for  the  extradition  of  fu- 
gitives from  justice.    (1855)  8  Op.  Atty. 

Gen.  519. 

If  one  construction  of  a  treaty  as- 
sures a  reasonable  opportunity  for  each 
government   to   furnish   the   other   the 
proofs  necessary  to  justify  the  contin- 
ued detention   of   suspected    criminals, 
while   another    construction   facilitates 
the  escape  of  fugitives  from  justice  and 
tends   to   impede    the    punishment    of 
crime,  the  former  is  to  be  preferred  in 
the  absence  of  compelling  words  to  the 
contrary.     (1908)  27  Op.  Atty.  Gen.  4. 
5. Favored    nation    clause.— En- 
gagements  of   extradition,   whether   of 
fugitives  from  justice  or  from  service, 
stand  in  each  case  on  particular  stipu- 
lations of  treaty,  and  are  not  to  be  in- 
ferred    from      the      "favored-nation 
clause  in  treaties.     (1853)  6  Op.  Atty. 
Gen.  148. 

6. Formalities.— Care    Is    to    be 

taken  that  an  extradition  treaty  is  not 
made  an  instrument  for  collecting 
debts,  wreaking  individual  malice,  or 
forcing  the  surrender  of  political  of- 
fenders; but  where  the  proceeding  is 
taken  in  good  faith,  a  technical  non- 
compliance with  some  formality  of 
criminal  procedure  should  not  stand  in 
the  way  of  the  discharge  of  our  obli- 
gations to  other  powers,  provided  no 
legal  or  constitutional  righto  of  the  ac- 
cused are  violated.  Grin  v.  Shine 
(1902)  23  Sup.  Ct  98,  100,  187  U.  S. 
181,  47  L.  Ed.  130. 

Congress  has  power  to  waive  for- 
malities necessary  for  the  extradition 
of  criminals  to  a  foreign  country,  and 
the  provisions  of  treaties  requiring 
other  formalities  than  those  prescrib- 
ed by  this  section  are  deemed  waived. 
Id. 

7.  —  Extradition  without  treaty 
stipulation. — One  nation  is  under  no 
well-defined  obligation  to  deliver  to  an- 
other a  fugitive  from  justice,  in  the 
absence  of  treaty  stipulations  therefor. 
U.  S.  v.  Rauscher  (1886)  7  Sup.  Ot. 
234,  238,  119  U.  8.  407,  30  L.  Ed.  425. 
As  to  offenses  not  covered  by  an  ex- 
tradition treaty  between  two  countries, 
they  stand  toward  each  other  as 
though  there  were  no  treaty,  and  ei- 
ther may  exercise  its  discretion  as  to 
the  surrender  of  a  fugitive  on  demand 
of  the  other.  Greene  v.  U.  S.  (1907) 
154  Fed.  401,  85  C.  C.  A.  251,  affirm- 
ing judgment  U.  S.  v.  Greene  (D.  C. 
1906)  146  Fed.  803,  writ  of  certiorari 
denied  (1907)  28  Sup.  Ct  261,  207  U. 
&  596,  52  L.  Ed.  357. 

The  right   of  a  foreign  government 
to  demand  the  surrender  of  a  fugitive 


from  justice  does  not  exist  except  as 
granted  by  statutory  provisions  or 
treaty  stipulation.  Ex  parte  Dos  San- 
tos (C.  C.  1835)  Fed.  Cas.  No.  4,016; 
U.  S.  v.  Davis  (C.  C.  1837)  Fed.  Cas. 
No.  14,932;  In  re  De  Giacomo  (C.  C. 
1874)   Fed.  Cas.  No.  3,747. 

It  is  optional  with  the  executive  to 
surrender  a  fugitive  from  justice 
where  there  is  no  treaty  or  act  of  con- 
gress requiring  it  to  be  done.  In  re 
Sheazle  (C.  C.  1845)  Fed.  Cas.  No. 
12,734. 

It  is  within  the  power  of  congress  to 
provide  by  statute  for  the  extradition 
of  fugitives  from  the  justice  of  a  for- 
eign country  without  any  reciprocal 
treaty,  but  as  a  matter  of  internation- 
al comity,  and  such  power  is  not  af- 
fected by  the  character  of  the  crimi- 
nal procedure  in  such  country,  or  by 
the  fact  that  the  alleged  offender 
against  its  laws  may  be  a  citizen  of  the 
United  States.  In  re  Neely  (C.  C. 
1900)  103  Fed.  626,  judgment  affirmed 
Neely  v.  Henkel  (1901)  21  Sup.  Ct 
308,  180  TJ.  S.  126,  45  L.  Ed.  457. 

In  the  absence  of  a  treaty  stipula- 
tion, there  is  no  obligation,*  under  the 
laws  of  nations,  upon  a  sovereign  state 
to  surrender  persons  charged  with 
crimes  committed  in  another  country, 
upon  demand  of  the  state  whose  laws 
they  have  violated;  and  where  it  is 
provided  in  an  extradition  treaty  that 
"neither  of  the  contracting  parties 
shall  be  bound  to  deliver  up  its  own 
citizens  under  the  stipulations  of  this 
treaty,"  the  United  States  will  not 
surrender  one  of  its  citizens  charged 
with  a  murder  committed  in  one  of  the 
states  of  Mexico.  Ex  parte  McCabe 
(D.  C.  1891)  46  Fed.  363,  12  L.  R.  A. 

589. 

There  is  no  law  of  Congress  which 
authorizes  the  President  to  deliver  up 
any  one  found  in  the  United  States 
who  is  charged  with  having  committed 
a  crime  against  a  foreign  nation ;  and  we 
have  no  treaty  stipulations  with  Por- 
tugal for  the  delivery  of  offenders. 
(1833)  2  Op.  Atty.  Gen.  559. 

It  is  the  settled  policy  of  the  United 
States  not  to  make  extradition,  except 
in  virtue  of  expressed  stipulations  to 
that  effect.  (1853)  6  Op.  Atty.  Gen. 
85.  Hence  the  United  States  ought 
not  to  ask  for  extradition  in  any  case 
as  an  act  of  mere  comity.     Id. 

The  right  of  one  government  to  de- 
mand and  receive  from  another  the 
custody  of  an  offender,  who  has  sought 
asylum  upon  its  soil,  depends  upon  the 
existence  of  treaty  stipulations  be- 
tween them,  and  in  all  cases  is  derived 
from,  and  is  measured  and  restricted 
by,  the  provisions,  express  or  implied, 
of  the  treaty.  Commonwealth  v. 
Hawes  (1878)  76  Ky.  (13  Bush)  697, 
26  Am.  Rep.  242. 

The  United  States  government  has 
never  acknowledged  the  right  of  for- 
eign nations  to  demand  the  surrender 
of  fugitives  from  justice,  independent 

(12371) 


§  10110 


EXTRADITION 


(Tit.  66 


of  treaty  stipulations.  In  re  Fetter 
(1852)  23  N.  J.  Law  (3  Zab.)  311,  57 
Am.  Dec.  382. 

8. Surrender    by    state.— As    to 

power  of  state  to  surrender  fugitive 
from  justice  to  foreign  country,  see 
Holmes  v.  Jennison  (1840)  14  Pet. 
540,  561,  10  L.  Ed.  579. 

Extradition  must  be  negotiated 
through  the  federal  government,  and 
not  by  a  state,  though  the  demand  be 
for  a  drime  committed  against  the  law 
of  the  state.  U.  S.  v.  Rauscher  (1886) 
7  Sup.  Ct.  234,  238,  119  U.  S.  407,  30 
L.  Ed.  425. 

No  state  can,  without  the  consent  of 
congress,  enter  into  any  agreement  or 
compact,  express  or  implied,  to  deliver 
up  fugitives  from  justice  from  a  for- 
eign state  who  may  be  found  within 
its  limits.  (1841)  3  Op.  Atty.  Gen. 
661. 

There  being  no  extradition  treaty  be- 
tween the  United  States  and  Belgium, 
a  warrant  by  the  governor  of  New 
York  for  surrender  of  a  prisoner  to 
the  Belgium  government  on  request 
of  itB  minister  is  repugnant  to  the  con- 
stitution of  the  United  States  inhibit- 
ing states  from  entering  into  agree- 
ments or  compacts  with  foreign  pow- 
ers. In  re  Vogt  (N.  Y.  1870)  44  How. 
Prac.  171. 

In  Vermont  it  is  held  that  the  gov- 
ernor of  the  state  is  not  authorized  to 
surrender  to  the  governor  of  the  prov- 
ince of  Canada,  on  the  request  of  the 
latter,  a  person  who  has  committed  a 
crime  in  that  province,  and  has  es- 
caped into  that  state,  and  that  a  war- 
rant issued  by  such  governor  to  detain 
and  surrender  such  person  did  not  au- 
thorize his  arrest  and  imprisonment. 
Ex  parte  Holmes  (1840)  12  Vt.  631. 

9.  —  Belgium.— Under  the  treaty 
of  1874  with  Belgium,  the  date  of  the 
signing,  and  not  the  date  of  the  ratifi- 
cation, is  the  time  intended  in  the  dec- 
laration that  its  provisions  shall  not 
apply  to  any  crime  committed  prior  to 
its  date.  In  re  Vandervelpen  (C.  0% 
1877)    Fed.  Cas.  No.  16,844. 

10.  —  France.— A  person  against 
whom  a  complaint  has  been  made  and 
accepted  before  a  judge  of  instruction 
in  France  is  a  person  accused,  within 
the  meaning  of  the  extradition  treaty. 
In  re  Metzger  (D.  C.  1847)  Fed.  Cas. 
No.  9,511. 

The  treaty  with  France  regarding 
the  surrender  of  fugitives  from  jus- 
tice cannot  be  executed  by  the  presi- 
dent of  the  United  States,  without  an 
act  of  congress.  In  re  Metzger  (N.  Y. 
1847)  1  Parker,  Cr.  R.  108. 

11.  German  Empire.— The  treaty 

of  extradition  with  Bavaria  of  1853 
was  not  abrogated  by  the  operation  of 
the  constitution  of  the  German  empire, 
adopted  in  1871.  In  re  Thomas  (C.  C. 
1874)   Fed.  Cas.  No.  13,887. 
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12.  —  Great   Britain.— This  act  is 

not  in  conflict  with  the  treaty  with 
Great  Britain  of  August  9,  1842,  but 
is  merely  supplementary  thereto.  In 
re  Kaine  (C.  C.  1852)  Fed.  Cas.  No* 
7,598. 

The  British  extradition  act  of  Ana;. 
9,  1870  (St  33  &  34  Vict  c.  52),  is 
not  binding  on  the  courts  of  the  Unit- 
ed States  in  respect  to  the  construc- 
tion of  the  treaty  of  1842.  U.  S.  r. 
Lawrence  (C.  C.  1876)  Fed.  Cas.  No. 
15,573. 

The  treaty  of  1889  (26  Stat.  29)  be- 
tween Great  Britain  and  the  United 
States,  which  provides  for  extradition 
for  certain  acts  of  fraud,  "made  crimi- 
nal by  the  laws  of  both  countries/9 
does  not  by  such  phrase  limit  the 
right  of  England  to  extradition  by  this 
country  to  persons  charged  with  acts 
which  are  made  criminal  by  the  laws 
of  the  United  States,  but  must  be  con- 
strued in  the  light  of  the  well-under- 
stood fact  that  under  our  system  of 
government  the  power  of  the  federal 
government  to  legislate  with  respect 
to  crimes  is  limited,  while  the  power 
of  the  states  to  legislate  with  respect 
to  other  offenses  is  recognized;  and 
when,  by  the  law  of  England  and  by 
the  law  of  the  state  in  which  a  fugitive 
from  English  justice  is  found,  the 
fraudulent  acts  with  which  he  is 
charged  are  made  criminal,  he  is  fairly 
within  the  treaty.  In  re  Wright  (C. 
C.  1903)  123  Fed.  463,  order  affirmed 
Wright  v.  Henkel  (1903)  23  Sup.  Ct 
781,  190  U.  S.  40,  47  Iu  Ed.  948. 

The  extradition  treaty  between 
Great  Britain  and  the  United  States 
and  this  section  do  not  vest  a  commis- 
sioner with  power  to  issue  a  warrant 
upon  which  the  accused  may  lawfully 
be  arrested  in  another  state  and  re- 
turned for  examination  before  such 
commissioner.  To  authorize  the  ex- 
tradition of  a  person  under  such  treaty 
the  charge  must  be  one  which  would 
constitute  an  offense  under  the  laws  of 
the  place  where  he  is  found,  and  the 
evidence  such  as  would  justify  his  ap- 
prehension and  commitment  for  trial 
if  the  offense  had  been  there  commit- 
ted; and,  since  the  treaty  recognizes 
the  dual  nature  of  our  government, 
and  the  laws  governing  the  offense 
may  be  either  national  or  local,  it  is 
clearly  contemplated  that  the  hearing 
shall  be  within  the  state,  district,  or 
territory  where  the  accused  is  found. 
In  re  Walshe  (C.  C.  1903)  125  Fed 
672,  judgment  affirmed  Pettit  v.  Walshe 
(1904)  24  Sup.  Ct  657,  194  U.  S.  205, 
48  L.  Ed.  938. 

Article  27  of  the  treaty  of  1794  with 
Great  Britain  applies  to  citizens  of 
the  United  States  who  have  commit- 
ted the  specified  crimes  within  the  ju- 
risdiction of  Great  Britain,  and  have 
fled  to  this  country.  U.  S.  v.  Robins 
(D.  C.  1799)  Fed.  Cas.  No.  16.175. 

Article  27  of  the  treaty  of  1794  with 
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Great  Britain,  which  provides  for  the 
reciprocal  extradition  of  fugitives 
charged  with  the  crimes  of  murder  and 
forgery,  is  not  in  contravention  of  the 
constitution  of  the  United  States,  as 
violating  the  right  of  trial  by  jury. 
Id. 

The  treaty  of  1842  with  Great  Brit- 
ain is  not  only  a  contract  between  the 
government  of  Great  Britain  and  the 
United  States,  but  it  is  also  the  law  of 
this  land;  and  a  person  extradited 
under  it  cannot  be  detained  or  tried 
here  for  a  crime  unless  enumerated 
therein  and  included  in  the  warrant  of 
extradition,  and  he  may,  if  occasion 
require,  invoke  the  treaty  in  any  ju- 
dicial proceeding  as  a  protection 
against  detention  or  trial.  Ex  parte 
Hibbs  (D.  C.  1886)  26  Fed.  421. 

The  treaty  of  1889  between  Great 
Britain  and  the  United  States,  provid- 
ing for  the  extradition  of  persons 
charged  with  offenses  "committed  with- 
in the  jurisdiction  of*  either  party, 
does  not  authorize  the  extradition  of 
a  person  charged  with  the  commission 
of  an  offense  in  a  place  or  country 
which  was  not  at  the  time  within  the 
jurisdiction  of  the  country  seeking  the 
extradition,  although  it  has  since  been 
brought  within  such  jurisdiction.  In  re 
Taylor  (D.  C.  1902)   118  Fed.  196. 

The  territory  of  the  South  African 
Republic  was  not  a  part  of  the  domin- 
ions of  Great  Britain,  in  an  ordinary  or 
unqualified  sense,  prior  to  the  procla- 
mation of  Lord  Roberts  of  1900,  mak- 
ing it  a  British  colony,  nor  in  such 
sense  as  to  bring  it  within  the  purview 
of  the  extradition  treaty  of  1889  be- 
tween Great  Britain  and  the  United 
States;  and  under  that  treaty  Great 
Britain  cannot  require  from  the  Unit- 
ed States  the  extradition  of  a  person 
for  an  offense  alleged  in  the  complaint 
to  have  been  committed  at  Johannes- 
burg prior  to  the  date  of  such  procla- 
mation.   Id. 

The  extradition  treaty  of  1890  (Act 
March  25,  1890,  26  Stat.  1509)  be- 
tween Great  Britain  and  the  United 
8tates  was  designed  to  enlarge  the 
Ashburton  treaty  of  1842.  U.  S.  v. 
Greene  (D.  G.  1906)  146  Fed.  766. 

The  provision  in  the  treaty  of  1795 
between  this  country  and  Great  Brit- 
ain for  the  delivery  of  criminals  charg- 
ed with  murder  or  forgery  being  not  in 
force  in  1819,  the  laws  of  nations  ap- 
plied to  extraditions.  In  re  Washburn 
(N.  T.  1819)  3  Wheeler,  Or.  Oas.  473. 

The  treaty  with  Great  Britain  of  Au- 
gust 9,  1842,  or  Act  1848,  does  not  af- 
fect the  authority  of  the  federal  courts 
in  allowing  and  acting  upon  a  habeas 
corpus  to  inquire  into  imprisonments 
thereunder.  In  re  Kaine  (1852)  10  N. 
Y.  Leg.  Obs.  257. 

13.  — —  Italy.  —  Executive  recogni- 
tion of  the  obligation  of  the  United 
States  to  surrender  its  own  citizens 
under  the  extradition  treaty  with  Italy 


of  March  23,  1868,  and  the  supple- 
mental treaty  of  1884,  notwithstanding 
refusal  of  the  Italian  government  to 
surrender  fugitives  of  Italian  nation- 
ality committing  crimes  in  the  United 
States,  is  a  waiver  of  the  breach,  if 
any.  Charlton  v.  Kelly  (1913)  33  Sup. 
Ot.  945.  229  U.  S.  447,  57  L.  Ed.  1274, 
46  L.  R.  A.  (N.  &)  397,  affirming  de- 
cree Ex  parte  Charlton  (C.  C.  1911) 
185  Fed.  880. 

Citizens  of  country  of  asylum  are 
"persons,"  within  the  treaty  of  March 
23,  1868,  with  Italy,  in  which  the  two 
countries  agreed  to  deliver  up  all  per- 
sons convicted  or  charged  with  any 
of  the  crimes  specified,  committed 
within  the  jurisdiction  of  one  of  the 
contracting  parties.     Id. 

The  treaty  of  March  23,  1868,  be- 
tween the  United  States  and  Italy,  con- 
strued as  covering  the  case  of  a  crime 
committed  before  the  treaty  was  made, 
is  not  open  to  the  objection  that  it  is  a 
bill  of  attainder  or  an  ex  post  facto 
law,  within  the  meaning  of  Const  art. 
1,  J9.  In  re  De  Giacomo  (C.  C.  1874) 
Fed.  Caa.  No.  3,747. 

The  court  may  not  declare  that  the 
extradition  treaty  between  the  United 
States  and  Italy  entered  into  in  1868 
(15  Stat  629)  and  amended  in  1884 
(24  Stat.  1001)  is  abrogated  merely  be- 
cause Italy  refuses  to  surrender  its 
subjects,  committing  crimes  in  the 
United  States  and  then  fleeing  to  Italy, 
where  the  United  States  has  dealt  with 
the  treaty  as  subsisting,  and  has  hon- 
ored the  requisition  of  the  Italian  gov- 
ernment for  the  surrender  of  its  citi- 
sens,  and  the  court  may  not  go  behind 
such  acts  and  say  that  the  treaty  has 
been  ended.  Ex  parte  Charlton  (C. 
C.  1911)  185  Fed.  880,  judgment  af- 
firmed Charlton  v.  Kelly  (1913)  33  Sup. 
Ct  945,  229  U.  S.  447,  57  L.  Ed.  1274, 
46  L.  R.  A.  (N.  S.)  397. 

The  word  "persons"  in  the  extradi- 
tion treaty  between  the  United  States 
and  Italy,  entered  into  in  1868  (15 
Stat.  629)  and  amended  in  1884  (24 
Stat.  1001),  providing  for  the  surren- 
der of  persons  charged  with  enumerat- 
ed crimes,  is  sufficiently  broad  to  em- 
brace citizens  and  subjects  of  the  con- 
tracting parties,  and  a  citizen  of  the 
United  States,  who  while  in  Italy  com- 
mits an  offense,  and  who  then  flees  to 
the  United  States,  is  within  the  treaty 
and  may  be  extradited  thereunder, 
though  Italy  has  always  construed  the 
word  so  as  not  to  include  its  citizens 
and  subjects.    Id. 

14.  Mexico.— The      forty      days 

during  which  a  prisoner  may  be  de- 
tained under  the  terms  of  article  X  of 
the  treaty  of  February  22,  1899  (31 
Stat.  1825),  with  Mexico,  "to  await  the 
production  of  the  documents  upon  which 
the  claim  for  extradition  is  founded," 
must  be  considered  as  meaning  forty 
days  prior  to  the  production  of  the 
documents  to  the  State  Department  in 
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the  United  States,  or  to  the  correspond- 
ing branch  of  the  Mexican  government; 
and  if  such  documents  are  thus  produc- 
ed within  the  forty  days,  the  suspected 
criminal  has  no  absolute  right  or  re- 
lease under  the  treaty,  but  may  be  de- 
tained for  a  reasonable  additional  pe- 
riod to  afford  time  for  an  investigation 
into  his  probable  guilt  or  innocence. 
(1908)  27  Op.  Atty.  Gen.  4. 

The  funds  of  a  private  corporation 
are  not  "public  moneys"  within  the 
meaning  of  the  extradition  treaty  be- 
tween Mexico  and  the  United  States, 
providing  for  extradition  for  the  of- 
fense of  embezzling  public  moneys. 
Blandford  v.  State  (1881)  10  Tex.  App. 
627. 

15.  —  Russia.— The  requirement  of 
the  extradition  treaty  with  Russia  for 
the  production  of  a  warrant  of  arrest, 
signed  by  a  Russian  magistrate,  is 
waived  by  this  section.  Grin  v.  Shine 
(1902)  23  Sup.  Ct.  98,  102,  187  U.  S. 
181,  47  L.  Ed.  130. 

16.  Return  *  procured  Illegally.— See 
note  under  §  10121,  post. 

17.  Extraditable  offenses.— While  the 

extradition  of  a  person  from  a  foreign 
country  for  trial  in  the  United  .States 
and  the  indictment  on  which  he  is 
tried  must  be  for  the  same  criminal 
acts,  it  does  not  follow  that  the  crime 
must  have  the  same  name  in  both 
countries,  but  it  is  sufficient  if  the  acts 
in  question  are  criminal  in  both  coun- 
tries and  are  within  the  terms  of  the 
treaty  under  which  the  extradition  is 
granted.  Greene  v.  U.  S.  (1907)  154 
Fed.  401,  85  O.  O.  A.  251,  writ  of 
certiorari  denied  (1907)  28  Sup.  Ot 
261,  207  U.  S.  596,  52  L.  Ed.  357. 

A  crime  subject  to  infamous  punish- 
ment in  Switzerland  is  an  extraditable 
crime  under  the  treaty  with  that  coun- 
try, although  not  subject  to  such  pun- 
ishment in  this  country.  In  re  Farez 
(C.  O.  1870)   Fed.  Gas.  No.  4.645. 

The  crime  is  shown  to  be  subject  to 
infamous  punishment  in  Switzerland 
by  showing  that  it  -is  punishable  by  im- 
prisonment in  the  state  prison,  by  the 
laws  of  the  canton  of  Berne,  in  which 
it  was  committed.    Id. 

A  subject  of  the  king  of  Prussia, 
charged  with  having  committed  a  crime 
in  Belgium,  is  extraditable  under  the 
treaty  with  Prussia  of  June  16,  1852, 
as  for  a  crime  "committed  within  the 
jurisdiction"  of  Prussia,  where  such 
person  is  punishable  for  such  crime 
in  Prussia,  where  a  prosecution  there- 
for has  been  commenced.  In  re  Stupp 
(C.  O.  1873)  Fed.  Cas.  No.  13,562. 

The  laws  of  France,  and  not  those 
of  the  United  States,  form  the  basis 
for  the  inquiry  whether  an  extradit- 
able offense  has  been  committed,  under 
the  treaty  of  November  9,  1843.  In 
re  Metzger  (D.  C.  1847)  Fed.  Cas.  No. 
9,511. 

A  charge  of  having  committed,  within 

(12374) 


the  jurisdiction  of  a  foreign  country, 
the  crime  of  vol  qualifie,  being  one  of 
the  crimes  enumerated  and  provided 
for  in  a  treaty  of  extradition,  held  suf- 
ficient to  sustain  a  commitment  and 
warrant  of  extradition.  In  re  Vere- 
maitre  (D.  O.  1850)  Fed.  Cas.  No.  16,- 
915. 

The  specific  applications  of  the  defi- 
nitions of  the  crimes  named  in  a  treaty 
are  determinable  in  particular  cases  by 
the  jurisprudence  and  legislation  of  the 
particular  places  of  arrest.  Muller's 
Case  (D.  C.  1863)  Fed.  Cas.  No.  9,- 
913. 

The  extradition  of  persons  under  the 
twenty-seventh  article  of  the  British 
treaty  of  1794  is  not  authorized,  un- 
less the  crime  they  are  accused  of  was 
committed  within  the  jurisdiction  of 
Great  Britain.  (1798)  1  Op.  Atty. 
Gen.  83. 

Whether  a  British  subject  who  has 
run  away  with  a  British  vessel,  and 
entered  one  of  our  ports  in  violation 
of  our  revenue  laws,  should  be  deliv- 
ered to  the  officers  of  his  government 
for  trial,  is  doubtful  as  a  question  of 
international  law,  such  a  case  not  hav- 
ing been  provided  for  by  any  statute  or 
existing  treaty.  (1821)  1  Op.  Atty. 
Gen.  510. 

Where  a  citizen  of  Prussia,  charged 
with  the  commission  of  a  crime  in  Bel- 
gium, and  with  having  thence  afterward 
fled  to  the  United  States,  was  demand- 
ed by  the  German  government  for  the 
purpose  of  trial  and  punishment,  un- 
der the  extradition  treaty  between  the 
United  States  and  Prussia  of  June  16, 
1852,  which  provides  for  the  delivery 
up  of  persons  who,  being  charged  with 
certain  crimes  "committed  within  the 
jurisdiction  of  either  party,"  shall  be 
found  within  the  territories  of  the  oth- 
er, held  that,  although  by  the  law  of 
Prussia  the  accused  might  be  justiciable 
in  that  country  for  the  alleged  offense 
irrespective  of  the  locality  of  its  com- 
mission, ye't  that  under  said  treaty  the 
locus  delicti  is  material,  and  unless  it 
be  within  the  jurisdiction  of  the  de- 
manding party  the  provisions  of  the 
treaty  do  not  apply,  and  that,  accord- 
ingly, in  the  present  case,  as  the  place 
where  the  alleged  crime  was  commit- 
ted is  manifestly  not  within  the  juris- 
diction of  Germany,  the  accused  was 
not  demandable  under  the  treaty. 
(1873)  14  Op.  Atty.  Gen.  281. 

18.  —  N  on  treaty     offenses.  —  The 

existence  of  an  extradition  treaty  be- 
tween the  United  States  and  the  Ha- 
waiian Islands  does  not  prohibit  the 
surrender  by  either  of  a  person  charg- 
ed with  a  crime  not  enumerated  in  the 
treaty.  Ex  parte  Fobs  (1894)  102 
Cal.  347,  36  Pac.  669,  41  Am.  St  Rep. 
182,  25  L.  R.  A.  593. 

19. Breach  of  trusts—Extradi- 
tion cannot  be  demanded  of  France  by 
the   United    States   in  the   case   of  a 
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breach  of  trust  in  the  state  of  Cali- 
fornia, made  grand  larceny  by  the  laws 
of  that  state.  (1850)  7  Op.  Attj. 
Gen.  643. 

20.  —  Barglary^-The  treaty  be- 
tween the  United  States  and  France 
of  February,  .1845,  provides  for  the 
extradition  of  fugitives  from  one  gov- 
ernment to  the  other  for  certain 
crimes,  one  of  which  is  burglary.  A 
New  York  statute  provides  for  the 
punishment  of  burglary  in  the  third 
degree.  Held,  that  where  an  accused 
is  indicted  in  New  York  for  burglary 
in  the  third  degree,  his  extradition  can- 
not be  procured  under  the  treaty,  since 
there  is  no  crime  of  burglary  in  the 
third  degree  included  in  the  treaty. 
In  re  Lagrave  (N.  Y.  1873)  45  How. 
Prac  301. 

21.  —  Embezzlements— The  omis- 
sion of  the  word  "fraudulently"  from 
a  complaint  in  extradition  proceed- 
ings charging  embezzlement  does  not 
render  such  complaint  defective,  where 
it  alleges  that  the  accused  "wrong- 
fully, unlawfully,  and  feloniously"  ap- 
propriated the  property.  Grin  v. 
Shine  (1902)  23  Sup.  Ct.  98,  102,  187 
U.  S.  181,  47  L.  Ed.  130. 

A  complaint  in  extradition  proceed- 
ings does  not  insufficiently  charge  the 
crime  of  embezzlement,  as  defined  in 
Pen.  Code  Gal.  §  508,  because  it  al- 
leges that  the  money  embezzled  was 
intrusted  to  and  received  by  the  accus- 
ed "in  his  capacity  as  clerk,"  instead 
of  charging,  in  the  language  of  that 
section,  that  such  money  came  into 
his  control  or  care  "by  virtue  of  his 
employment  as  such  clerk."     Id. 

A  sufficient  showing  that  one  accus- 
ed, in  extradition  proceedings,  of  the 
crime  of  embezzlement,  had  the  care 
and  control  of  the  property  within  the 
meaning  of  Pen.  Code  Gal.  §  508,  de- 
fining that  crime,  is  made  by  a  com- 
plaint which  charges  him  with  having 
converted  to  his  own  use  the  proceeds 
of  a  check  after  having  cashed  it  at 
a  bank  to  which  he  had  taken  it  in 
accordance  with  hia  employer's  in- 
struations  to  draw  the  money  and 
take  it  to  a  railroad  station,  to  be  for- 
warded to  another  city.     Id. 

Under  Pen.  Code  Guba,  art.  401, 
which  makes  it  a  crime  for  a  public 
employe"  to  take  public  funds  of  which 
be  has  charge  by  virtue  of  his  office,  a 
public  officer  who,  by  falsely  certify- 
ing the  invoices  in  which  certain  cou- 
pons are  inclosed,  obtains  possession 
of  money  paid  out  by  the  Spanish 
bank,  which  could  not  pass  from  the 
bank's  possession  to  his  own  except 
ss  a  consequence  of  his  official  act, 
is  guilty  of  an  extraditable  offense. 
In  re  Cortes  (O.  O.  1890)  42  Fed.  47. 

Where  the  extradition  papers  show 
that  the  party  charged %  received  checks 
for  money  due  a  municipality,  and  de- 
posited them  in  bank  to  the  credit  of 


the  corporation,  but  that  he  account- 
ed for  only  a  part  thereof,  this  is  suf- 
ficient proof  of  embezzlement  to  war- 
rant delivering  him  up,  and  it  is  im- 
material whether  the  amount  unac- 
counted for,  as  testified  to,  was  greater 
or  less  than  the  amount  charged.  In 
re  Breen  (O.  C.  1896)  73  Fed.  458. 

In  proceedings  for  the  extradition 
of  defendant  to  Guba  to  answer  to  a 
charge  of  embezzling  public  funds  as 
a  public  officer,  evidence  that  he  was 
the  head  of  the  bureau  of  finance  in 
the  department  of  posts  of  the  Island 
of  Guba,  which  bureau  issued  stamps 
to  the  postmasters  of  the  island,  and 
received  the  remittances  therefor,  and 
deposited  the  same  in  bank;  that  de- 
fendant personally  received  and  re- 
ceipted for  such  remittances,  and  di- 
rected the  amount  of  each  deposit, 
himself  making  up  the  packages  there- 
for; and  that  during  a  considerable 
time  the  receipts,  as  shown  by  the 
books  uniformly  exceeded  the  deposits, 
—is  sufficient  to  establish  probable 
cause,  and  warrant  the  holding  of  the 
defendant  for  extradition.  In  re  Neely 
(C.  C.  1900)  103  Fed.  631,  judgment 
affirmed  Neely  v.  Henkel  (1901)  21 
Sup.  Ct.  302,  180  U.  S.  109,  45  L. 
Ed.  448. 

Where  defendant  subscribed  for  one 
share  of  the  stock  of  a  French  cor- 
poration, and  agreed  with  the  other 
subscribers  to  devote  his  entire  time  to 
the  management  of  the  corporation's 
affairs,  and  in  consideration  of  his 
services  receive  40  per  cent,  of  the 
profits,  he  was  a  person  "hired  or 
salaried"  by  the  corporation,  within 
French  extradition  treaty,  authorizing 
extradition  for  embezzlement  by  any 
person  or  persons,  hired  or  salaried, 
to  the  detriment  of  their  employers, 
etc.  In  re  Balensi  (C.  O.  1903)  120 
Fed.  864. 

It  being  provided  by  a  treaty  under 
which  extradition  of  a  person  on  the 
charge  of  embezzlement  is  sought  that 
the  evidence  of  criminality  must  be 
shown  according  to  the  laws  of  the 
place  where  he  is  found,  and  the  laws 
of  Oregon  not  allowing  one  to  be  held 
for  embezzlement  where  ownership  of 
the  property  was  in  part  in  him,  or 
he  was  a  partner  in  the  business  from 
which  the  fund  was  derived,  extradi- 
tion will  be  denied,  on  testimony  that 
he  and  others  went  "in  together"  in 
the  business  from  which  the  money 
was  derived,  on  an  agreement  that  it 
should  be  carried  on  in  the  same  name 
as  before  he  was  connected  with  it, 
and  that  he  should  have  half  the 
profits,  though  putting  in  no  money, 
and  though  nothing  was  said  about 
sharing  losses  none  being  contem- 
plated. In  re  Frank  (D.  O.  1901)  107 
Fed.  272. 

The  embezzlement  of  the  funds  of  a 
savings    bank    established,    maintained, 
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the  United  States,  or  to  the  correspond- 
ing branch  of  the  Mexican  government; 
and  if  such  documents  are  thus  produc- 
ed within  the  forty  days,  the  suspected 
criminal  has  no  absolute  right  or  re- 
lease under  the  treaty,  but  may  be  de- 
tained for  a  reasonable  additional  pe- 
riod to  afford  time  for  an  investigation 
into  his  probable  guilt  or  innocence. 
(1908)  27  Op.  Atty.  Gen.  4. 

The  funds  of  a  private  corporation 
are  not  "public  moneys"  within  the 
meaning  of  the  extradition  treaty  be- 
tween Mexico  and  the  United  States, 
providing  for  extradition  for  the  of- 
fense of  embezzling  public  moneys. 
Blandford  v.  State  (1881)  10  Tex.  App. 
627. 

15.  —  Russia.— The  requirement  of 
the  extradition  treaty  with  Russia  for 
the  production  of  a  warrant  of  arrest, 
signed  by  a  Russian  magistrate,  is 
waived  by  this  section.  Grin  v.  Shine 
(1902)  23  Sup.  Ct  98,  102,  187  U.  S. 
181,  47  L.  Ed.  130. 

16.  Return  *  procured     Illegally.— See 

note  under  §  10121,  post. 

17.  Extraditable  offenses.— While  the 
extradition  of  a  person  from  a  foreign 
country  for  trial  in  the  United  .States 
and  the  indictment  on  which  he  is 
tried  must  be  for  the  same  criminal 
acts,  it  does  not  follow  that  the  crime 
must  have  the  same  name  in  both 
countries,  but  it  is  sufficient  if  the  acts 
in  question  are  criminal  in  both  coun- 
tries and  are  within  the  terms  of  the 
treqty  under  which  the  extradition  is 
granted.  Greene  v.  U.  S.  (1907)  154 
Fed.  401,  85  O.  O.  A.  251,  writ  of 
certiorari  denied  (1907)  28  Sup.  Ot 
261,  207  U.  S.  596,  52  L.  Ed.  357. 

A  crime  subject  to  infamous  punish- 
ment in  Switzerland  is  an  extraditable 
crime  under  the  treaty  with  that  coun- 
try, although  not  subject  to  such  pun- 
ishment in  this  country.  In  re  Farez 
(C.  C.  1870)   Fed.  Gas.  No.  4,645. 

The  crime  is  shown  to  be  subject  to 
infamous  punishment  in  Switzerland 
by  showing  that  it  -is  punishable  by  im- 
prisonment in  the  state  prison,  by  the 
laws  of  the  canton  of  Berne,  in  which 
it  was  committed.    Id. 

A  subject  of  the  king  of  Prussia, 
charged  with  having  committed  a  crime 
in  Belgium,  is  extraditable  under  the 
treaty  with  Prussia  of  June  16,  1852, 
as  for  a  crime  "committed  within  the 
jurisdiction"  of  Prussia,  where  such 
person  is  punishable  for  such  crime 
in  Prussia,  where  a  prosecution  there- 
for has  been  commenced.  In  re  Stupp 
(C.  C.  1873)  Fed.  Cas.  No.  13,562. 

The  laws  of  France,  and  not  those 
of  the  United  States,  form  the  basis 
for  the  inquiry  whether  an  extradite 
able  offense  has  been  committed,  under 
the  treaty  of  November  9,  1843.  In 
re  Metzger  (D.  C.  1847)  Fed.  Oas.  No. 
9,511. 

A  charge  of  having  committed,  within 
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the  jurisdiction  of  a  foreign  country r 
the  crime  of  vol  qualifie,  being  one  of 
the  crimes  enumerated  and  provided 
for  in  a  treaty  of  extradition,  held  suf- 
ficient to  sustain  a  commitment  and 
warrant  of  extradition.  In  re  Vere- 
maitre  (D.  O.  1850)  Fed.  Gas.  No.  16,- 
915. 

The  specific  applications  of  the  defi- 
nitions of  the  crimes  named  in  a  treaty 
are  determinable  in  particular  cases  by 
the  jurisprudence  and  legislation  of  the 
particular  places  of  arrest.  Muller's 
Case  (D.  C.  1863)  Fed.  Cas.  No.  9,- 
913. 

The  extradition  of  persons  under  the 
twenty-seventh  article  of  the  British 
treaty  of  1794  is  not  authorized,  un- 
less the  crime  they  are  accused  of  was 
committed  within  the  jurisdiction  of 
Great  Britain.  (1798)  1  Op.  Atty. 
Gen.  88. 

Whether  a  British  subject  who  has 
run  away  with  a  British  vessel,  and 
entered  one  of  our  ports  in  violation 
of  our  revenue  laws,  should  be  deliv- 
ered to  the  officers  of  his  government 
for  trial,  is  doubtful  as  a  question  of 
international  law,  such  a  case  not  hav- 
ing been  provided  for  by  any  statute  or 
existing  treaty.  (1821)  1  Op.  Atty. 
Gen.  510. 

Where  a  citizen  of  Prussia,  charged 
with  the  commission  of  a  crime  in  Bel- 
gium, and  with  having  thence  afterward 
fled  to  the  United  States,  was  demand- 
ed by  the  German  government  for  the 
purpose  of  trial  and  punishment,  un- 
der the  extradition  treaty  between  the 
United  States  and  Prussia  of  June  16, 
1852,  which  provides  for  the  delivery 
up  of  persons  who,  being  charged  with 
certain  crimes  "committed  within  the 
jurisdiction  of  either  party,"  shall  be 
found  within  the  territories  of  the  oth- 
er, held  that,  although  by  the  law  of 
Prussia  the  accused  might  be  justiciable 
in  that  country  for  the  alleged  offense 
irrespective  of  the  locality  of  its  com- 
mission, ye't  that  under  said  treaty  the 
locus  delicti  is  material,  and  unless  it 
be  within  the  jurisdiction  of  the  de- 
manding party  the  provisions  of  the 
treaty  do  not  apply,  and  that,  accord- 
ingly, in  the  present  case,  as  the  place 
where  the  alleged  crime  was  commit- 
ted is  manifestly  not  within  the  juris- 
diction of  Germany,  the  accused  was 
not  demandable  under  the  treaty. 
(1873)  14  Op.  Atty.  Gen.  281. 

18. Nontreaty     offenses.  —  The 

existence  of  an  extradition  treaty  be- 
tween the  United  States  and  the  Ha- 
waiian Islands  does  not  prohibit  the 
surrender  by  either  of  a  person  charg- 
ed with  a  crime  not  enumerated  in  the 
treaty.  Ex  parte  Foss  (1894)  102 
Cal.  347,  36  Pac.  669,  41  Am.  St.  Rep. 
182,  25  L.  R.  A.  593. 

19.  —  Breach  of  trust*- Extradi- 
tion cannot  be  demanded  of  France  by 
the   United    States   in  the    case   of  a 
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breach  of  trust  in  the  state  of  Cali- 
fornia, made  grand  larceny  by  the  laws 
of  that  state.  (1856)  7  Op.  Atty. 
Gen.  643. 

20.  — -  Burglary^-The  treaty  be- 
tween the  United  States  and  France 
of  February,  -1845,  provides  for  the 
extradition  of  fugitives  from  one  gov- 
ernment to  the  other  for  certain 
crimes,  one  of  which  is  burglary.  A 
New  York  statute  provides  for  the 
punishment  of  burglary  in  the  third 
degree.  Held,  that  where  an  accused 
is  indicted  in  New  York  for  burglary 
in  the  third  degree,  his  extradition  can- 
not be  procured  under  the  treaty,  since 
there  is  no  crime  of  burglary  in  the 
third  degree  included  in  the  treaty. 
In  re  Lagrave  (N.  Y.  1873)  45  How. 
Prat  301. 

21.  —  Embezzlements— The  omis- 
sion of  the  word  "fraudulently"  from 
a  complaint  in  extradition  proceed- 
ings charging  embezzlement  does  not 
render  such  complaint  defective,  where 
it  alleges  that  the  accused  "wrong- 
fully, unlawfully,  and  feloniously"  ap- 
propriated the  property.  Grin  v. 
Shine  (1902)  23  Sup.  Ct.  98,  102,  187 
U.  S.  181,  47  L.  Ed.  130. 

A  complaint  in  extradition  proceed- 
ings does  not  insufficiently  charge  the 
crime  of  embezzlement,  as  defined  in 
Pen.  Code  Gal.  §  508,  because  it  al- 
leges that  the  money  embezzled  was 
intrusted  to  and  received  by  the  accus- 
ed "in  his  capacity  as  clerk,"  instead 
of  charging,  in  the  language  of  that 
section,  that  Buch  money  came  into 
his  control  or  care  "by  virtue  of  his 
employment  as  such  clerk."     Id. 

A  sufficient  showing  that  one  accus- 
ed, in  extradition  proceedings,  of  the 
crime  of  embezzlement,  had  the  care 
and  control  of  the  property  within  the 
meaning  of  Pen.  Code  Gal.  |  508,  de- 
fining that  crime,  is  made  by  a  com- 
plaint which  charges  him  with  having 
converted  to  his  own  use  the  proceeds 
of  a  check  after  having  cashed  it  at 
a  bank  to  which  he  had  taken  it  in 
accordance  with  hia  employer's  in- 
structions to  draw  the  money  and 
take  it  to  a  railroad  station,  to  be  for- 
warded to  another  city.     Id. 

Under  Pen.  Gode  Guba,  art.  401, 
which  makes  it  a  crime  for  a  public 
employe*  to  take  public  funds  of  which 
he  has  charge  by  virtue  of  his  office,  a 
public  officer  who,  by  falsely  certify- 
ing the  invoices  in  which  certain  cou- 
pons are  inclosed,  obtains  possession 
of  money  paid  out  by  the  Spanish 
bank,  which  could  not  pass  from  the 
bank's  possession  to  his  own  except 
as  a  consequence  of  his  official  act, 
is  guilty  of  an  extraditable  offense. 
In  re  Cortes  (O.  O.  1890)  42  Fed.  47. 

Where  the  extradition  papers  show 
that  the  party  charged % received  checks 
for  money  due  a  municipality,  and  de- 
posited them  in  bank  to  the  credit  of 


the  corporation,  but  that  he  account- 
ed for  only  a  part  thereof,  this  is  suf- 
ficient proof  of  embezzlement  to  war- 
rant delivering  him  up,  and  it  is  im- 
material whether  the  amount  unac- 
counted for,  as  testified  to,  was  greater 
or  less  than  the  amount  charged.  In 
re  Breen  (O.  G.  1896)  73  Fed.  458. 

In  proceedings  for  the  extradition 
of  defendant  to  Guba  to  answer  to  a 
charge  of  embezzling  public  funds  as 
a  public  officer,  evidence  that  he  was 
the  head  of  the  bureau  of  finance  in 
the  department  of  posts  of  the  Island 
of  Guba,  which  bureau  issued  stamps 
to  the  postmasters  of  the  island,  and 
received  the  remittances  therefor,  and 
deposited  the  same  in  bank;  that  de- 
fendant personally  received  and  re- 
ceipted for  such  remittances,  and  di- 
rected the  amount  of  each  deposit, 
himself  making  up  the  packages  there- 
for; and  that  during  a  considerable 
time  the  receipts,  as  shown  by  the 
books  uniformly  exceeded  the  deposits, 
— is  sufficient  to  establish  probable 
cause,  and  warrant  the  holding  of  the 
defendant  for  extradition.  In  re  Neely 
(G.  G.  1900)  103  Fed.  631,  judgment 
affirmed  Neely  v.  Henkel  (1901)  21 
Sup.  Ct.  302,  180  U.  S.  109,  45  L. 
Ed.  448. 

Where  defendant  subscribed  for  one 
share  of  the  stock  of  a  French  cor- 
poration, and  agreed  with  the  other 
subscribers  to  devote  his  entire  time  to 
the  management  of  the  corporation's 
affairs,  and  in  consideration  of  his 
services  receive  40  per  cent,  of  the 
profits,  he  was  a  person  "hired  or 
salaried"  by  the  corporation,  within 
French  extradition  treaty,  authorizing 
extradition  for  embezzlement  by  any 
person  or  persons,  hired  or  salaried, 
to  the  detriment  of  their  employers, 
etc.  In  re  Balensi  (G.  G.  1903)  120 
Fed.  864. 

It  being  provided  by  a  treaty  under 
which  extradition  of  a  person  on  the 
charge  of  embezzlement  is  sought  that 
the  evidence  of  criminality  must  be 
shown  according  to  the  laws  of  the 
place  where  he  is  found,  and  the  laws 
of  Oregon  not  allowing  one  to  be  held 
for  embezzlement  where  ownership  of 
the  property  was  in  part  in  him,  or 
he  was  a  partner  in  the  business  from 
which  the  fund  was  derived,  extradi- 
tion will  be  denied,  on  testimony  that 
he  and  others  went  "in  together"  in 
the  business  from  which  the  money 
was  derived,  on  an  agreement  that  it 
should  be  carried  on  in  the  same  name 
as  before  he  was  connected  with  it, 
and  that  he  should  have  half  the 
profits,  though  putting  in  no  money, 
and  though  nothing  was  said  about 
sharing  losses  none  being  contem- 
plated. In  re  Frank  (D.  O.  1901)  107 
Fed.  272. 

The  embezzlement  of  the  funds  of  a 
savings    bank    established,    maintained, 
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and  owned  by  a  dty  in  Germany,  by 
a  cashier  who  is  a  public  official  ap- 
pointed b,y  the  city,  is  an  embezzle- 
ment of  public  moneys,  within  the 
treaty  of  1852  between  Prussia  and 
the  other  states  of  the  Germanic  Con- 
federation and  the  United  States.  In 
re  Reiner  (D.  O.  1903)  122  Fed.  109. 
Under  the  extradition  treaty  with 
France,  a  public  officer  of  the  United 
States  who  embezzles  moneys  of  the 
United  States  intrusted  to  his  care, 
and  flies  from  justice  to  the  terri- 
tory of  France,  is  liable  to  be  removed 
to  this  country  for  trial;  such  crime 
being  here  punishable  with  infamous 
punishment  (1867)  12  Op.  Atty.  Gen. 
326. 

22.  —  Forgery*— Under  this  sec- 
tion a  United  States  circuit  court 
commissioner  has  jurisdiction  to  hear 
a  complaint  for  forgery,  made  by  a 
Mexican  consul  against  a  fugitive  from 
that  country,  and,  if  he  deems  the 
evidence  sufficient  to  sustain  the 
charge,  to  commit  the  accused  until 
a  warrant  for  his  surrender  be  issued, 
as  forgery  is  one  of  the  crimes  enu- 
merated in  the  extradition  treaty  with 
Mexico  (12  Stat  1199).  Benson  v. 
McMahon  (1888)  8  Sup.  Ct  1240, 
1241,  127  U.  S.  457,  32  L.  Ed.  234. 

A  violation  of  the  law  of  the  Ger- 
man Empire  against  crime  such  as 
forgery  is  an  offense  extraditable  un- 
der the  treaty  of  June  16,  1852,  be- 
tween the  United  States  and  Prussia, 
when  such  offense  is  committed  in 
Prussia  and  such  law  is  recognized 
and  enforced  in  that  kingdom  as  its 
law  on  that  subject  Terlinden  v. 
Ames  (1902)  22  Sup.  Ct.  484,  488,  184 
U.  S.  270,  46  L.  Ed.  534. 

False  entries  made  in  the  usual 
books  of  account,  or  memoranda  on 
slips  directing  such  entries  by  others, 
made  by  an  officer  or  employe*  of  a 
bank  for  the  purpose  of  concealing  his 
embezzlements,  do  not  constitute  for- 
gery, as  defined  and  recognized  by  the 
courts  of  England;  and  where  a  per- 
son is  held  for  extradition  to  England 
for  forgery  on  such  proofs  only  of  acts 
committed  in  England,  he  should  be 
discharged  on  habeas  corpus.  In  re 
Tully  (O.  C.  1884)  20  Fed.  812. 

Checks  or  drafts  drawn  by  an  agent, 
and  signed  with  the  name  of  the  prin- 
cipal, and  by  the  agent,  "per  procura- 
tion," are  not  forgeries,  whether  the 
agent  has  or  has  not  authority  to 
draw  them,  since  in  either  case  they 
are  nothing  different  from  what  they 
purport  to  be.     Id. 

Falsification  of  written  evidence 
against  another  is  forgery  at  com- 
mon law;  and  where,  by  the  law  of 
the  place,  a  clerk's  or  paying  teller's 
daily  entries  in  the  course  of  his  duty, 
supplemented  by  his  own  oath,  in  the 
absence  of  his  recollection  on  the  sub- 
ject, are  admissible  in  evidence  in  his 
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own  discharge,  In  respect  to  moneys 
received  by  him,  semble,  that  the  falsi- 
fication of  such  entries  for  the  fraud- 
ulent purpose  of  concealing  embezzle- 
ments should  be  deemed  forgery.  Id. 
A  printed  theater  ticket  in  the  usual 
form,  and  stamped  on.  its  face  with 
an  inscription  in  the  Btyle  of  a  seal 
setting  out  the  name  of  the  manager* 
in  printed  characters,  is  the  subject 
of  forgery  at  common  law,  and  under 
the  treaty  of  extradition  between  the 
United*  States  and  the  republic  of 
Mexico  of  December  11,  1861  (12  Stat 
1190),  "printing"  being  "writing"  in 
the  legal  sense  of  that  term,  and  a 
signature  by  impression  from  a  stamp 
being  a  valid  signature.  In  re  Ben- 
son (C.  C.  1888)  34  Fed.  649. 

The  fact  that  a  theater  ticket  ex- 
presses no  consideration,  and  contains 
no  promise  to  admit  the  holder  to  the 
performance  for  which  the  ticket  is 
sold,  does  not  render  it  void  upon  its 
face.  It  is,  "if  genuine,  the  founda- 
tion of  a  legal  liability,"  and  so  the 
subject   of    forgery.      Id. 

The  term  "forgery,"  as  used  in  the 
treaty,  should  have,  so  far  as  our  gov- 
ernment is  concerned,  its  common-law 
definition,  which  includes  forgery  of 
commercial  paper,  though  the  crime 
of  forgery,  as  known  to  the  law  of 
Austria-Hungary,  comprehends  the  fal- 
sification of  public  obligations,  and 
though  the  crime  of  forging  commer- 
cial paper,  charged  against  the  prison- 
er, is  there  classified  as  "fraud  by 
means  of  forgery."  In  re  Adutt  (C. 
C.  1893)  55  Fed.  376. 

The  crime  of  uttering  forged  papers 
is  included  in  the  common-law  defini- 
tion of  forgery,  and  in  the  term  "for- 
gery" as  used  in  the  treaty  between 
Austria-Hungary  and  the  United 
States.     Id. 

The  treaty  of  1842,  between  the 
United  States  and  Great  Britain,  which 
provided  for  the  extradition  of  per- 
sons charged  with  forgery,  allows  the 
extradition  from  Canada  of  a  fugitive 
who  is  charged  with  an  act  which  was 
forgery  by  the  laws  of  Great  Britain 
in  1842.  In  re  Cross  (D.  C.  1890)  43 
Fed.  517. 

Treaty  with  Bavaria  Sept  12,  1853, 
art.  1  (10  Stat  1022),  authorizing  ex- 
tradition of  persons  charged  with  for- 
gery or  utterance  of  forged*  papers, 
was  applicable  where  it  appeared  that 
written  instruments  had  been  falsely 
uttered  by  accused  for  fraud' and  de- 
ceit, and  that  the  instruments  were  of 
such  a  description  that  they  might 
defraud  or  deceive  if  issued  with  such 
intent.  Ex  parte  Zentner  (D.  C.  1910) 
188  Fed.  344. 

Evidence  of  the  forging  of  checks  on 
the  communal  chest  of  Breslau,  in 
Prussia,  is  sufficient  cause  for  the  is- 
sue of  a  warrant  for  judicial  inquiry 
with  a  view  to  the  extradition  of  the 
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party,  tinder  the  treaty  between  the 
United  States  and  Prussia.  (1864)  6 
Op.  Atty.  Gen.  761. 

Recommendation  that  authority  be 
given  to  France  to  institute  process  of 
extradition  for  the  crime  of  forgery,  as 
against  persons  accused  of  defrauding 
the  Northern  Railroad  Company. 
(1357)  8  Op.  Atty.  Gen.  307. 

A  complaint  charged  a  fugitive  with 
having  committed  forgery,  stating  the 
facts  and  circumstances,  from  all  which 
it  appeared  that  the  crime  was  not 
fcrgery,  nor  any  crime  provided  for  in 
the  treaty.  Held,  that  a  warrant  ought 
Dot  to  have  been  granted  by  the  com- 
missioner. In  re  Heilbonn  (N.  Y.  1853) 
1  Parker,  Cr.  R.  429. 

23.  —  Frauds- A  fugitive  from  the 
justice  of  Great  Britain,  charged  with 
the  commission  of  fraudulent  acts  as 
a  corporate  director,  which  are  made 
criminal  by  the  laws  of  that  country 
and  by  the  laws  of  the  state  of  the 
United  States  in  which  the  fugitive  is 
found,  is  extraditable  under  the  treaty 
with  Great  Britain  of  1889,  art  1, 
including,  among  other  extraditable 
crimes,  fraud  by  a  corporate  director 
"made  criminal  by  the  laws  of  both 
countries."  Wright  v.  Henkel  (1903) 
23  Sup.  Ct.  781,  786.  190  U.  S.  40, 
47  L.  Ed.  948,  affirming  order  In  re 
Wright  (C.  C.  1903)  123  Fed.  463. 

The  additional  article  proposed  to 
the  extradition  treaty  between  the 
United  States  and  France  will  be  ef- 
fectual for  the  mutual  surrender  of 
fraudulent  bankrupts.  (1868)  12  Op. 
Atty.  Gen.  434. 

24.  —  Homicide.— A  murder  com- 
mitted on  board  a  British  ship  of  war 
is  committed  within  the  jurisdiction  of 
Great  Britain,  under  the  treaty  of  ex- 
tradition. TJ.  S.  v.  Cooper  (C.  C.  1800) 
Fed.  Cas.  No.  14,865;  Same  v.  Robins 
(D.  C.  1799)  Fed.  Cas.  No.  16,175. 

A  person  may  be  surrendered  under 
the  treaty  of  March  23,  1868,  for  mur- 
der committed  in  Italy  before  the  treaty 
was  made.  In  re  De  Giacomo  (C.  C. 
1874)   Fed.  Cas.   No.  3,747. 

The  lowest  grade  of  inexcusable 
homicide  is  within  the  generic  term 
"murder,"  as  used  in  the  treaty  of  1842 
with  Great  Britain,  and  the  tribunal 
where  the  fugitive  is  found  will  not  in- 
quire into  the  grade  of  guilt  In  re 
Palmer  (D.  C.  1873)  Fed.  Cas.  No. 
10,679. 

Manslaughter  is  not  an  extraditable 
offense  under  the  treaty  with  Great 
Britain  of  1842,  not  being  included  in 
the  term  "murder."  In  re  Kelley  (D. 
C.  1874)  Fed.  Cas.  No.  7,655. 

The  treaty  between  the  United  States 
and  Salvador  (article  3)  defines  mur- 
der as  "comprehending  the  crimes  des- 
ignated in  the  penal  codes  of  the  con- 
tracting parties  by  the  terms  homicide, 
parricide,  assassination,  poisoning,  and 
infanticide."  The  Penal  Code  of  Sal- 
vador provides:  "Art  360.  Murder  is 
homicide  committed  with  premeditation, 


and  under  one  of  the  following  circum- 
stances: (1)  With  perfidy  or  breach  of 
trust;  (2)  for  a  price  or  promise  of 
reward;  (8)  by  means  of  flood,  fire,  or 
poison.  The  crime  of  murder  will  be 
punished  with  the  penalty  of  death. 
Homicide,  Art  361.  He  who  kills  an- 
other with  premeditation,  and  without 
any  of  the  circumstances  enumerated  in 
the  preceding  article,  or  under  some 
one  of  Baid  circumstances  and  without 
•  premeditation,  will  be  punished  with 
the  penalty  of  imprisonment  at  hard 
labor.  In  any  other  case  the  penalty 
of  imprisonment  at  hard  labor  shall 
be  imposed  on  the  offender."  Held, 
that  homicide,  as  defined  in  the  Penal 
Code  of  Salvador  (article  361),  con- 
stitutes murder,  as  defined  in  such 
treaty.  In  re  Eseta  (D.  C.  1894)  62 
Fed.  072. 

25.  —  Laroeny.— Larceny  is  not  in- 
cluded in  the  causes  of  extradition  stip- 
ulated as  between  Great  Britain  and 
the  United  States.  (1853)  6  Op.  Atty. 
Gen.  85. 

Constructive  larceny,  consisting  of 
embezzlement  of  the  money  of  a  bank 
by  one  of  its  officers,  is  not  among  the 
causes  of  extradition  provided  for  by 
treaty  between  Great  Britain  and  the 
United  States.  (1854)  6  Op.  Atty. 
Gen.  431. 

26.  Piracy— Robbery      on       the 

lakes  is  piracy  within  the  meaning  of 
our  extradition  treaty  with  Great 
Britain;  but  inasmuch  as  the  parties 
engaged  in  the  outrages  on  Lake  Erie 
were  guilty  of  robbery  and  assault 
with  intent  to  commit  murder,  the  Sec- 
retary of  State  was  advised,  in  view 
of  the  disputed  question  of  piracy 
on  the  lakes,  that  their  extradition 
should  be  demanded  at  the  hands  of  the 
Canadian  authorities  for  those  offenses. 
(1864)  11  Op.  Atty.  Gen.  114. 

27.  — —  Poisoning.— One  accused  of 
poisoning,  resulting  in  death  in  Canada, 
may  be  extradited,  though  it  appears 
that  the  poison,  if  administered  at  all, 
was  given  in  this  country.  Sternaman 
v.  Peck  (1897)  83  Fed.  600,  28  C.  C. 
A.  377. 

28.  —  Robbery.— The  treaty  be- 
tween the  United  States  and  Salvador 
defines  robbery  as  "the  action  of  fe- 
loniously and  forcibly  taking  from  the 
person  of  another  goods  or  money  by 
violence,  or  putting  him  in  fear."  Held, 
that  taking  money  or  goods  from  the 
presence  or  view  of  the  party  robbed, 
by  violence,  or  by  putting  him  in  fear, 
was  robbery,  within  the  meaning  of 
such  treaty.  In  re  Ezeta  (D.  C.  1894) 
62  Fed.  972. 

29.  —  Theft-— Theft  is  an  extra- 
ditable crime  within  the  laws  of  na- 
tions. In  re  Washburn  (N.  Y.  1819)  3 
Wheeler,  Cr.  Cas.  473. 

30.  Offenses  within  military  Jurisdic- 
tion.—The  overthrow  of  the  Ezeta  gov- 
ernment by  revolution,  and  the  dissolu- 
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tion  of  its  army,  did  not  change  the 
status  of  the  question  as  to  whether 
such  offenses  were  within  such  military 
jurisdiction.  In  re  Ezeta  (D.  C.  1894) 
62  Fed.  072. 

The  killing  of  O.  by  President  Ezeta 
and  his  officer,  being  within  the  juris- 
diction of  the  military  law  of  Salvador, 
is  not  subject  to  extradition.    Id. 

31.  Political  offenses.— Offenses  held 
to  be  of  a  political  character,  and  not 
subject  to  extradition.  In  re  Ezeta  (D. 
C.  1804)  62  Fed.  972. 

32.  State  and  federal  courts.— Where 

a  court  of  one  of  the  states  assumes  to 
take,  by  habeas  corpus,  out  of  the  hands 
of  a  marshal  of  the  United  States,  a 
person  held  by  him  as  a  fugitive  from 
crime,  committed  in  a  foreign  country, 
and  under  reclamation  by  treaty,  the 
United  States  may  well,  by  counsel  and 
direction,  protect  their  marshal  in  the 
maintenance  of  the  laws,  and  in  dis- 
charge of  public  faith  toward  the  re- 
claiming foreign  government.  (1853) 
6  Op.  Atty.  Gen.  227. 

Where  a  district  judge  of  the  United 
States  at  chambers  committed  a  prison- 
er to  await  the  mandate  of  the  presi- 
dent for  his  extradition  under  a  treaty, 
such  action  may  be  reviewed  on  habeas 
corpus  by  a  state  court  In  re  Metzger 
(N.  Y.  1847)  1  Barb.  248. 

Where  a  person  is  in  custody  of  a 
United  States  marshal. for  the  purpose 
of  determining  whether  or  not  he  should 
be  extradited  under  the  treaty  between 
the  United  States  and  Great  Britain, 
the  state  court  has  no  jurisdiction  to 
compel  the  production  of  the  prisoner 
before  it  to  enable  it  to  review  the  pro- 
ceedings of  the  federal  tribunal.  Peo- 
ple v.  Fiske  (N.  Y.  1873)  45  How. 
Prac.  2W. 

33.  Commissioners— Appointment  and 
Jurisdiction.— While  an  executive  order 
of  surrender  to  a  foreign  government 
is  a  purely  national  act,  to  be  perform- 
ed by  the  Secretary  of  State  by  order 
of  the  President,  Congress  may  vest  au- 
thority in  judicial  magistrates  to  ar- 
rest and  commit  a  fugitive  from  jus- 
tice, preparatory  to  a  surrender,  and  in 
this  respect  the  functions  of  the  judicial 
magistrate,  under  this  act,  are  inde- 
pendent of  the  President's  command. 
(Catron,  McLean,  Wayne,  and  Grier, 
J  J.,  in  separate  opinions.)  In  re  Kaine 
(1852)  14  How.  103,  110,  14  L.  Ed.  345. 

The  power  to  appoint  extradition 
commissioners  is  conferred  upon  the 
courts  by  this  section  under  the  au- 
thority of  Const,  art.  2,  §  2,  par.  2, 
since  such  commissioners  are  not  judg- 
es in  the  constitutional  sense.  Rice  v. 
Ames  (1901)  21  Sup.  Ct  406,  409,  180 
U.  S.  371,  45  L.  Ed.  577. 

A  United  States  commissioner  was 
not  without  jurisdiction  over  extradition 
proceedings  because  at  the  time  the 
warrant  of  arrest  was  issued  he  had  not 
been  authorized  to  act  in  such  proceed- 
ings, where  the  warrant  was  issued  by 
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a  district  judge  and  the  commissioner 
did  not  assume  to  act  until  he  was  spe- 
cially designated  to  act.  Grin  v.  Shin* 
(1902)  23  Sup.  Ct  98,  100,  187  U.  S. 
181,  47  L.  Ed.  130. 

The  provision  of  this  section  that  the 
accused  shall  be  brought  before  the  jus* 
tice,  judge,  or  commissioner  who  issued 
the  warrant,  is  limited  by  the  proviso  of 
Act  Aug.  18,  1894,  c.  301,  §  1,  that  the 
prisoner  shall  be  taken  before  the  near- 
est circuit  court  commissioner  or  near- 
est judicial  officer  for  a  hearing.  Pettit 
v.  Walshe  (1904)  24  Sup.  Ct  657,  661, 
194  U.  S.  205,  48  L.  Ed.  938. 

The  authority  of  the  commissioner  is 
sufficiently  shown  where  it  appears  that 
he  was  authorized  to  issue  warrants 
generally  in  cases  of  extradition,  em- 
bracing the  one  covered  by  such  war- 
rant In  re  Fares  (C.  C.  1870)  Fed. 
Cas.  No.  4,645. 

The  jurisdiction  of  a  United  States 
commissioner  to  examine  and  commit 
one  who  has  committed  crime  in  a  for- 
eign country,  and  certify  the  proceed- 
ings to  the  secretary  of  state,  is  not 
dependent  on  the  fact  that  he  issued 
the  warrant  of  arrest.  In  re  Grin  (G. 
C.  1901)  112  Fed.  790,  judgment  af- 
firmed Grin  v.  Shine  (1902)  23  Sup.  Ct 
98,  187  U.  S.  181,  47  L.  Ed.  130. 

The  committing  magistrate  has  juris- 
diction, and  it  is  his  duty,  to  deter- 
mine whether  the  offense  charged  is 
political,  and  not  subject  to  extradi- 
tion. In  re  Ezeta  (D.  C.  1894)  62  Fed. 
972. 

A  commissioner  for  the  United  States, 
appointed  by  the  circuit  court,  is  a 
magistrate  within  the  meaning  of  the 
law  and  the  treaty  of  Washington,  and 
as  such  has  power  to  apprehend,  ex- 
amine, and  certify  as  to  fugitives  from 
justice.     (1843)  4  Op.  Atty.  Gen.  201. 

The  commissioner's  jurisdiction  over 
the  case  ended  after  he  certified  the  re- 
sult of  his  finding  to  the  Secretary  of 
State  and  committed  the  prisoner  to 
the  proper  jaiL  He  was  clearly  with- 
out authority  to  order  the  prisoner 
transported  out  of  the  judicial  district 
in  which  he  was  arrested.  (1909)  27 
Op.  Atty.  Gen.  128. 

The  United  States  marshal  at  New 
York  was  justified  in  refusing  to  re- 
ceive and  hold  an  extradition  prisoner 
under  a  warrant  issued  by  a  United 
States  commissioner  at  Warren,  Pa., 
who  had  examined  the  prisoner  and 
found  that  the  evidence  was  sufficient 
to  sustain  the  charge  against  him.    Id. 

34.  Preliminaries,  requisition,  and 
mandate.— As  to  final  mandate  or  war- 
rant of  extradition,  see  note  under  | 
10118,  post 

35.  —  In  general.— The  issuing  of  a 
warrant  abroad  is  not  a  necessary  pre- 
liminary step.  In  re  Fares  (C.  O. 
1870)  Fed.  Cas.  No.  4,645. 

It  is  not  a  necessary  preliminary  to 
an  investigation  that  a  warrant  of  ar- 
rest should  have  been  issued  or  pro- 
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«edings  had  against  the  accused  in  the 
foreign  jurisdiction.  In  re  Thomas  (O. 
C  1874)  Fed.  Cas.  No.  13,887. 

In  proceedings  for  the  extradition  of 
an  alleged  fugitive  from  justice  by  a 
foreign  country  under  this  section,  it  is 
not  necessary  to  produce  before  the 
commissioner  any  warrant  of  arrest  or 
other  equivalent  document  issued  by  a 
foreign  magistrate.  Ez  parte  Schorer 
(D.  a  1912)  107  Fed.  67. 

Any  foreign  government  entitled  by 
treaty  to  the  extradition  of  a  fugitive 
from  justice  may  apply  to  the  courts, 
in  the  first  instance;  but,  if  requested, 
the  President  will  issue  the  previous 
authorization  held  to  be  necessary  by  a 
portion  of  the  court  in  Kaine'a  case. 
(1853)  6  Op.  Atty.  Gen.  91. 

The  United  States  will  not  make  de- 
mand for  extradition  of  a  person  alleged 
to  be  a  fugitive  from  the  justice  of  one 
of  the  United  States,  and  to  have  taken 
refuge  in  Great  Britain,  except  on  the 
exhibition  of  a  judicial  "warrant"  duly 
issued,  on  sufficient  proofs,  by  the  local 
authority  of  the  state  in  which  the 
crime  is  alleged.  (1854)  6  Op.  Atty. 
Gen.  485. 

Any  competent  magistrate  may  take 
jurisdiction  of  a  question  of  internation- 
al extradition  voluntarily;  that  is,  with- 
out the  previous  application  of  the  for- 
eign  government,  or  issue  of  the  pre- 
paratory letters  permissive  of  the  Pres- 
ident    (1856)  8  Op.  Atty.  Gen.  240. 

A  clerical  error  in  letters  missive,  au- 
thorizing a  foreign  government  to  in- 
stitute proceedings  of  extradition  in  the 
United  States,  is  of  no  account,  such  a 
document  not  being  a  judicial  paper  in 
any  sense,  but  only  a  political  commis- 
sion or  license.    Id. 

The  extradition  laws  do  not  require 
the  proceedings  against  a  foreign  crim- 
inal to  be  either  carried  on  or  approved 
by  the  attorney  of  the  United  States 
for  the  proper  district.  (1858)  9  Op. 
Atty.  Gen.  246. 

36. Requisition  or  demand.— No 

preliminary  requisition  from  the  de- 
manding government  is  essential  to  the 
jurisdiction  of  a  United  States  commis- 
sioner over  extradition  proceedings. 
Grin  v.  Shine  (1902)  23  Sup.  Ct  98, 
104, 187  U.  S.  181,  47  L.  Ed.  130. 

The  requirement  in  the  supplemental 
extradition  treaty  of  1884  with  Italy, 
following  provisions  for  arrest  upon 
the  exhibition  of  a  certificate  from  the 
Secretary  of  State,  attesting  that  a 
requisition  has  been  made,  and  for  the 
remand  of  the  accused  to  prison  until 
a  formal  demand  for  extradition  shall 
be  made  and  supported  by  evidence, 
that  if  "the  requisition,  together  with 
the  documents  above  provided  for," 
shall  not  be  made  within  forty  days 
from  the  date  of  arrest,  the  accused 
■hall  be  set  at  liberty,  cannot  be  deem- 
ed to  mean  that  "formal  demand"  must 
be  proved  in  the  preliminary  proceed- 
ings within  forty  days  after  arrest,  in 
riew  of  the  provisions  of  this  section. 


Charlton  v.  Kelly  (1913)  33  Sup.  Ct 
945,  229  U.  S.  447,  57  L.  Ed.  1274,  46 
L.  R.  A.  (N.  S.)  897. 

Under  the  treaty  with  Great  Britain 
of  August  9,  1842,  a  demand  must  first 
be  made  directly  upon  the  government 
for  the  surrender  of  a  fugitive,  and  its 
authority  obtained  before  a  warrant  of 
arrest  can  be  issued.  Ex  parte  Kaine 
(C.  C.  1853)  Fed.  Cas.  No.  7,597. 

The  initiative  of  proceedings  for  the 
extradition  of  an  alleged  criminal  does 
not  necessarily  rest  on  a  requisition  by 
the  foreign  government,  but  may  be 
commenced  by  the  arrest  of  the  person 
charged,  under  a  warrant  issued  by  a 
United  States  commissioner  on  com- 
plaint of  a  foreign  consul.  In  re  Adutt 
(C.  C.  1893)  55  Fed.  376,  following  In 
re  Kaine  (1852)  14  How.  103,  14  L. 
Ed.  345,  and  Benson  v.  McMahon 
(1888)  8  Sup.  Ct  1240,  127  U.  S.  457, 
82  L.  Ed.  234. 

The  better  practice  requires  that  the 
initiative  of  extradition  proceedings 
shall  be  by  the  demanding  government, 
though  it  seems  to  be  considered  un- 
necessary so  long  as  the  proceedings 
show  as  a  matter  of  fact  that  they  are 
sanctioned  by  the  demanding  govern- 
ment.   Id. 

The  jurisdiction  of  the  commissioner 
in  international  extradition  proceedings 
should,  it  seems,  be  called  into  action 
only  on  the  request  of  the  executive. 
Id. 

Where  an  extradition  treaty,  provid- 
ing for  the  surrender  of  persons  com- 
mitting enumerated  crimes,  exists  be- 
tween the  United  States  and  a  foreign 
government,  a  "request"  by  the  foreign 
government  for  the  surrender  of  a  fu- 
gitive is  a  sufficient  "demand"  for  the 
surrender.  Ex  parte  Charlton  (C.  C. 
1911)  185  Fed.  880,  judgment  affirmed 
Charlton  v.  Kelly  (1013)  33  Sup.  Ct. 
945,  229  U.  S.  447,  57  L.  Ed.  1274,  46 
L.  R.  A.   (N.  S.)  397. 

Where  the  certificate  of  the  Secre- 
tary of  State,  attesting  that  a  requisi- 
tion has  been  made  by  a  foreign  gov- 
ernment to  secure  the  preliminary  ar- 
rest of  a  person  charged  with  crime, 
was  exhibited  to  the  committing  magis- 
trate between  the  time  of  the  arrest  of 
accused  under  a  warrant  issued  on  the 
complaint  of  a  representative  of  the 
foreign  country,  and  the  final  hearing, 
there  was  a  sufficient  compliance  with 
this  section  and  the  treaty  between  the 
United  States  and  Italy  entered  into  in 
1868  (15  Stat.  620)  nnd  amended  in 
1884  (24  Stat.  1001).    Id. 

Failure  to  produce  a  certified  copy 
of  a  requisition  from  a  foreign  country 
before  the  commissioner  in  extradition 
proceedings  was  cured,  where  a  prop- 
erly certified  copy  of  the  requisition  on 
file  in  the  office  of  the  Secretary  of 
State  was  submitted  to  the  court  at 
the  hearing  of  a  writ  of  habeas  corpus. 
In  re  Urzua  (C.  C.  1911)  188  Fed.  540. 

The  requisition  for  the  extradition  of 
•   fugitive   criminal   under   the   treaty 
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with  Great  Britain  of  1842,  and  this 
act  was  properly  made  through  the  ex- 
ecutive of  the  United  States.  In  re 
Heilbronn  (D.  G.  1854)  Fed.  Gas.  No. 
6,323. 

A  federal  judge  has  authority  to  issue 
a  warrant  for  the  arrest  of  a  fugitive 
under  the  treaty  with  Great  Britain  of 
1842,  and  the  statutes  passed  to  aid  in 
carrying  it  into  effect,  without  a  previ- 
ous application  having  been  made  to  the 
executive.  Ex  parte  Ross  (D.  C.  1869) 
Fed.  Cas.  No.  12,069;  In  re  Kelley  (D. 
C.  1874)  Fed.  Cas.  No.  7,655. 

Under  this  section  a  certificate  of  the 
Secretary  of  State  that  application  for 
the  extradition  of  the  person  named 
has  been  made  by  the  foreign  govern- 
ment is  not  necessary  to  the  issuance 
of  such  warrant,  even  where,  as  in  case 
of  Russia,  the  treaty  provides  for  such 
certificate.  In  re  Schlippenbach  (D.  G. 
1908)  164  Fed.  783. 

No  prior  demand  by  a  foreign  gov- 
ernment is  necessary  before  the  arrest 
of  a  fugitive  from  the  justice  of  such 
government  in  extradition  proceedings. 
Ex  parte  Zentner  (D.  C.  1910)  188 
Fed.  344. 

A  foreign  country  may  institute  pro- 
ceedings for  the  extradition  of  an  al- 
leged fugitive  from  justice  under  this 
section,  without  any  precedent  demand 
or  formalities,  in  the  absence  of  treaty 
provisions  requiring  the  same.  Ex 
parte  Schorer  (D.  G.  1912)  197  Fed. 
67. 

The  executive  is  not  authorized  to 
deliver  up  to  the  king  of  Portugal  the 
seamen  confined  in  Boston,  who  are 
charged  by  the  charge*  d'affaires  of  His 
Majesty  with  piracy  committed  on  the 
brig  Triumph.  (1833)  2  Op.  Atty.  Gen. 
559. 

A  requisition  for  a  fugitive  is  not 
necessary  to  a  preliminary  examination 
upon  which  the  evidence  of  criminality 
is  to  be  heard  and  considered,  but  with 
a  view  only  to  the  surrender,  after  the 
ascertainment  of  the  facts  showing  the 
party  charged  to  be  in  a  condition 
which  justifies  the  apprehension  and 
commitment  for  trial,  according  to  the 
laws  of  the  place  where  he  or  she  shall 
be  found.    (1843)  4  Op.  Atty.  Gen.  201. 

The  mode  provided  for  the  surrender 
of  persons  accused  of  the  crimes  men- 
tioned in  the  treaty  with  France  is  by 
requisitions  made  in  the  name  of  the 
respective  parties,  through  the  medi- 
um of  their  respective  diplomatic 
agents.     (1844)  4  Op.  Atty.  Gen.  330. 

A  mere  notification  by  the  local  of- 
ficer  of  a  foreign  government  of  the  es- 
cape of  an  alleged  criminal  is  not  suf- 
ficient prima  fade  evidence  of  a  case  to 
justify  the  preliminary  action  of  the 
President     (1854)  7  Op.  Atty.  Gen.  6. 

All  demands  of  international  extra- 
dition must  emanate  from  the  supreme 
political  authority  of  the  demanding 
state.    Id. 

A  foreign  mandat  d'arrtt,  setting 
forth  the  offense  of  a  fugitive  from  the 
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justice  of  a  foreign  country  within  the 
terms  of  any  treaty  of  extradition,  such 
mandat  coming  through  the  proper  po- 
litical channel,  is  sufficient  foundation 
for  the  issue  of  the  President's  war- 
rant authorizing  the  institution  of  pro- 
ceedings before  the  judicial  authorities 
of  the  United  States.  (1855)  7  Op. 
Atty.  Gen.  285. 

There  can  be  no  actual  extradition 
without  proper  requisition  to  that  ef- 
fect, addressed  by  the  foreign  govern- 
ment to  the  Secretary  of  State.  (1856) 
8  Op.  Atty.  Gen.  240. 

Although  extradition  cannot  be  order- 
ed by  the  President  on  mere  judicial 
documents,'  but  requires  executive  req- 
uisition, still  it  may  be  effected  in  the 
absence  of  any  diplomatic  minister  of 
the  demanding  government,  through 
other  intermediate  agencies,  recognized 
by  the  law  of  nations.    Id. 

A  governor  has  no  power,  under  an 
international  treaty,  to  make  demand 
on  a  foreign  government  for  the  sur- 
render of  a  fugitive.  People  v.  Colum- 
bia County  Sup'rs  (1892)  134  N.  Y.  1, 
31  N.  E.  322. 

A  fugitive  from  a  foreign  country 
cannot  be  arreBted  by  a  magistrate  on 
the  charge  of  a  private  person  with 
having  committed  murder  to  give  the 
executive  of  the  United  States  an  op- 
portunity to  deliver  him  up.  Common- 
wealth v.  Deacon  (Pa.  1823)  10  Serg.  & 
R.  125. 

37.  —  Mandate.— A  preliminary 
mandate  from  the  executive  iB  not  es- 
sential to  jurisdiction  in  such  proceed- 
ings, unless  made  obligatory  by  the 
treaty.  In  re  Thomas  (O.  C.  1874) 
Fed.  Cas.  No.  13,887;  In  re  Orpen 
(C.  C.  1898)  86  Fed.  760;  Castro  t. 
De  Uriarte  (D.  C.  1883)  16  Fed.  93. 

A  mandate,  purporting  to  be  issued 
by  the  government  of  the  United 
States,  and  issued  under  the  hand  of 
the  secretary  of  state  and  the  seal  of 
the  department  of  state,  is  a  sufficient 
mandate.  In  re  Farez  (O.  C.  1869) 
Fed.  Cas.  No.  4,644. 

Necessity  of  a  mandate  from  the  ex* 
ecutive  for  the  arrest  of  a  fugitive 
from  justice  before  the  commissioner 
can  entertain  jurisdiction  of  proceed- 
ings. In  re  MacDonnell  (C.  C.  1873) 
Fed.  Cas.  No.  8,771. 

A  description  in  the  mandate  of  the 
offense  charged,  in  the  terms  of  the 
treaty,  is  .sufficient     Id. 

The  judicial  department  will  presume 
from  the  mandate  of  the  secretary  of 
state  that  a  warrant  for  the  arrest  of 
the  alleged  fugitive  for  the  crime  im- 
puted to  him  was  issued  in  Belgium. 
Ex  parte  Van  Hoven  (O.  O.  1876)  Fed. 
Cas.  No.  16,859. 

A  statement  of  the  offense  with  which 
the  fugitive  is  charged  in  general 
terms,  importing  that  it  is  an  offense 
within  the  treaty,  is  all  that  is  requir- 
ed in  the  mandate  issued  by  the  de- 
partment of  state  in  extradition  pro- 
ceedings.   In  re  Grin  (a  C.  1901)  112 
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Fed.  790,  judgment  affirmed  Grin  v. 
Shine  (1902)  187  U.  S.  181,  23  Sup. 
Ct  98,  47  L.  Ed.  130. 

In  the  convention  with  Spain,  the 
provision  that  it  shall  be  competent  for 
the  demanding  government  to  obtain  a 
mandate  or  preliminary  warrant,  is 
permissive  only,  and  not  obligatory. 
The  demanding  government  may,  at  its 
option,  proceed  under  this  section  with* 
oat  a  preliminary  mandate,  or  may  de- 
mand it  under  the  provisions  of  the 
treaty.  Castro  v.  De  Uriarte  (D.  C. 
1883)  16  Fed.  93. 

Under  the  extradition  treaty  of  1842 
between  the  United  States  and  Great 
Britain,  the  sanction  of  the  executive 
department  of  state  is  necessary,  as  an 
initiative  step,  for  the  surrender  of  an 
alleged  fugitive,  in  order  to  give  the 
commissioner  jurisdiction;  and  where 
no  mandate  has  issued,  showing  a  req- 
uisition duly  made  upon  the  executive 
authority  of  this  government,  the  ex- 
tradition will  not  be  granted.  In  re 
Herns  (D.  C.  1887)   32  Fed.  583. 

38,  39.  Complaint  —  Necessity  -—Un- 
der the  treaty  of  August,  1842,  between 
die  United  States  and  Great  Britain, 
and  this  act,  the  supreme  court  has 
power  to  issue  warrants  for  the  pur- 
pose of  apprehending  fugitives  from 
justice,  only  on  complaint  made  under 
oath,  charging  some  person  with  having 
committed  one  of  the  crimes  enumer- 
ated in  the  treaty;  and,  if  the  complaint 
be  insufficient,  there  is  no  jurisdiction 
to  issue  the  warrant.  In  re  Heilbonn 
(N.  Y.  1853)  1  Parker,  Or.  R.  429. 

40. Requisites  and  sufficiency.— 

That  one  count  in  a  complaint  forming 
the  basis  of  extradition  proceedings  was 
upon  information  and  belief  did  not  af- 
fect other  counts  charging  wholly  dif- 
ferent offenses  and  purporting  to  be 
made  upon  the  personal  knowledge  of 
the  affiant.  Rice  v.  Ames  (1901)  21 
Sup.  Ct  406,  408,  180  U.  S.  371,  45 
L.  Ed.  577. 

The  production  of  a  certified  copy  of 
an  order  purporting  to  be  signed  and 
sealed  by  a  Russian  examining  magis- 
trate, which,  though  not  in  the  form  of 
a  warrant  of  arrest  as  used  in  the  Unit- 
ed States,  was  evidently  designed  to 
secure  the  apprehension  of  the  accused 
and  his  production  before  an  examining 
magistrate,  satisfies  the  requirement  of 
the  extradition  treaty  with  Russia  of 
June  5,  1893  (28  Stat  1071),  that  ap- 
plications for  extradition  shall  be  ac- 
companied by  an  authenticated  copy  of 
the  warrant  of  arrest,  or  of  Borne  other 
equivalent  judicial  document  issued  by 
a  judge  or  magistrate  duly  authorized 
to  do  so.  Grin  v.  Shine  (1902)  23  Sup. 
Ct  98,  102,  187  U.  S.  181,  47  L.  Ed. 
130. 

To  give  jurisdiction  to  a  United  States 
commissioner  of  a  proceeding  to  ex- 
tradite a  fugitive  from  the  justice  of  a 
foreign  state,  the  record  of  proceedings 
before  the  foreign  court,  and  the  depo- 


sitions of  witnesses  therein  contained, 
upon  which  the  extradition  proceeding 
is  based,  need  not  be  attached  to  the 
complaint,  if  they  are  in  the  custody  and 
keeping  of  the  one  making  the  com- 
plaint, and  the  commissioner  is  pos- 
sessed of  the  information  which  they 
contain,  which  is  sufficient  to  satisfy 
him  that  the  proceeding  is  based  upon 
real  grounds.  Yordi  v.  Nolte  (1909)  30 
Sup.  Ct  90,  92,  215  U.  S.  227,  54  L. 
Ed.  170,  affirming  order  Ex  parte  Yordi 
(D.  C.  1909)  166  Fed.  921. 

The  irregularity,  if  any,  in  making  a 
complaint  in  extradition  proceedings-  on 
information  and  belief,  without  attach- 
ing thereto  the  record  of  the  foreign 
court  which  is  the  basis  of  the  pro- 
ceeding, is  cured  by  the  production  at 
the  hearing  of  such  record,  which  is 
sufficient  to  justify  the  detention  of  the 
accused.    Id. 

Where  the  consul  of  Mexico  when 
making  a  complaint  charging  petitioner, 
who  was  a  fugitive  from  justice  of  that 
republic,  with  the  offense  of  forgery 
on  information  and  belief,  had  before 
him  the  record  from  Mexico  and  the 
depositions  of  witnesses  therein  con- 
tained, which  were  sufficient  to  show 
the  commission  of  an  offense,  and  such 
record  and  depositions  were  before  the 
commissioner  when  he  issued  the  war- 
rant based  on  such  complaint,  the  pro- 
ceedings were  not  invalidated  because 
the  record  and  depositions  were  not 
attached  to  the  complaint  or  referred 
to  therein  as  the  sources  from  which 
the  consul  obtained  his  information.    Id. 

Where  a  complaint  charged  accused 
with  burglary  and  theft  in  breaking  and 
entering  a  county  house  in  the  Domin- 
ion of  Canada  and  carrying  away  a  sum 
of  money,  it  charged  an  extraditable 
crime,  which  was  theft  or  stealing  in 
Canada  and  larceny  in  the  United 
States,  and  was  not  objectionable  be- 
cause entering  a  banking  house  was  not 
burglary  at  common  law.  Powell  v. 
U.  S.  (1913)  206  Fed.  400,  124  C.  C. 
A.  282. 

Where  a  complaint  on  which  extradi- 
tion proceedings  are  based  intelligibly 
describes  and  identifies  the  offense, 
which  is  punishable,  by  the  laws  of  both 
countries  and  is  included  in  the  extra- 
dition treaty,  it  is  not  material  that  it 
is  not  described  by  the  same  name  in 
the  laws  of  both  countries  or  at  com- 
mon law.     Id. 

The  complaint  muBt  be  as  specific  as 
in  the  case  of  an  offense  committed  in 
the  United  States.  In  re  Farez  (C.  C. 
1869)  Fed.  CaB.  No.  4,644. 

The  substance  of  the  offense  charged 
should  be  clearly  set  forth  in  the  com- 
plaint praying  for  the  issuing  of  the 
warrant.    Id. 

The  complaint  need  not  allege  that  a 
warrant  was  issued  abroad  against  the 
offender.  In  re  Fares  (C.  C.  1870)  Fed. 
Cas.  No.  4,645. 

The  complaint  on  which  the  warrant 
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is  issued  need  not  set  forth  the  issuing 
of  a  mandate  by  the  executive  for  the 
arrest  of  the  fugitive.  In  re  MacDon- 
nell  (C.  C.  1873)  Fed.  Gas.  No.  8,771. 

A  complaint  on  oath,  made  by  the 
consul  general  of  a  foreign  country  be- 
fore a  commissioner  in  the  district,  on 
the  strength  of  telegrams  and  deposi- 
tions taken  abroad,  held  sufficient  to 
justify  the  court  in  remanding  the  pris- 
oner for  examination  before  the  com- 
missioner before  whom  the  complaint 
was  made,  and  who  issued  the  warrant 
of  arrest.  Ex  parte  Van  Hoven  (O.  O. 
1876)  Fed.  Cas.  No.  16,859. 

It  is  not  necessary  that  the  attorney 
general,  or  any  member  of  the  execu- 
tive department,  of  a  foreign  nation, 
should  himself  make  the  complaint  on 
which  the  accused  is  arrested.  Any 
person  whom  he  authorizes,  or  whom 
he  delegates,  to  act  for  that  govern- 
ment, is  a  proper  person  to  appear 
and  file  a  complaint  In  re  Kelly  (G. 
G.  1886)  26  Fed.  852. 

A  complaint  filed  before  the  United 
States  commissioner  for  the  extradi- 
tion of  an  alleged  fugitive  from  justice 
did  not  show  that  the  proceedings  were 
initiated  by  the  foreign  government,  or 
that  the  party  filing  the  same  was  act- 
ing otherwise  than  in  his  private  ca- 
pacity; but  it  appeared  from  the  tes- 
timony that  the  complaining  witness 
was  acting  under  direct  authority  from 
the  officials  of  the  foreign  government 
Held,  that  it  was  sufficient.  In  re  Her- 
res  (C.  C.  1887)  83  Fed.  165. 

The  complaint,  to  give  jurisdiction, 
need  not  have  the  precision  of  an  in- 
dictment, but  should  set  forth  the  sub- 
stantial features  of  the  offense,  so  that 
the  court  can  see  that  the  particular 
crime  charged  is  one  enumerated  in  the 
treaty.  In  re  Adutt  (C.  C.  1893)  55 
Fed.  376. 

It  is  doubtful  if  it  be  essential  that 
the  complaint  in  extradition  proceed- 
ings should  show  that  it  was  preferred 
by  the  representative  of  the  demanding 
foreign  government,  and  it  is  enough 
probably  if  to  the  commissioner  or  to 
the  executive  acting  on  the  proceedings 
before  the  commissioner  it  appears  that 
the  proceeding  is  in  fact  instituted  and 
conducted  by  the  demanding  nation  or 
its  duly  accredited  representative.     Id. 

The  accused  in  extradition  proceed- 
ings, while  in  Russia,  received  money 
from  his  employer  to  deliver  to  a  cer- 
tain company.  Instead,  he  appropri- 
ated the  money  to  his  own  use,  and 
fled  to  the  state  of  Galifornia,  where  he 
was  arrested,  charged  with  embezzle- 
ment. Held,  under  Pen.  Gode  Gal.  f§ 
503,  508,  defining  "embezzlement"  as 
"the  fraudulent  appropriation  of  prop- 
erty by  a  person  to  whom  it  has  been 
intrusted,"  or  who  received  it  "by  vir- 
tue of  his  employment,"  the  offense  was 
properly  designated  in  the  charge.  In 
re  Grin  (C.  C.  1901)  112  Fed.  790,  judg- 
ment affirmed  Grin  v.  Shine  (1902)  187 
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U.  S.  181,  23  Sup.  Gt  98,  47  L.  Ed.  130. 

A  complaint  in  extradition,  charging 
accused  with  murder  committed  in  Mex- 
ico, the  demanding  country,  was  suffi- 
cient to  confer  jurisdiction  on  the  com- 
missioner to  issue  a  warrant  of  arrest, 
without  charging  the  facts  constituting 
the  substance  of  the  offense.  Ex  parte 
Dinehart   (G.  O.  1911)   188  Fed.  858. 

A  complaint  in  an  extradition  case 
should  show  upon  its  face  that  the  com- 
missioner issuing  the  warrant  is  duly 
empowered  to  act  in  cases  of  that  de- 
scription. Ex  parte  Lane  (D.  G.  1881) 
6  Fed.  34. 

A  complaint  charging  an  offense  at 
common  law  is  good,  notwithstanding  it 
concludes  "against  the  form  of  the  stat- 
ute," etc.  In  such  case  no  proof  of  the 
foreign  statute  is  required.    Id. 

In  an  action  brought  by  a  person  who 
had  been  arrested  for  the  purpose  of 
extradition,  under  the  treaty  with  Spain, 
upon  the  complaint  of  the  defendant, 
the  Spanish  consul,  the  complaint  charg- 
ed in  the  first  count  false  imprisonment, 
upon  the  ground  of  defects  in  the  affi- 
davits submitted  to  the  United  States 
commissioner,  upon  whose  order  the 
arrest  was  made,  and  in  the  second 
count  alleged  a  malicious  prosecution, 
held,  on  demurrer,  that  as  the  com- 
missioner had  full  jurisdiction  of  the 
subject-matter,  the  two  counts  were 
not  necessarily  "inconsistent,"  and 
therefore  not  on  that  ground  improp- 
erly united  in  the  complaint,  under  sec- 
tions 484  and  488  of  the  New  York 
Code  of  Procedure.  Castro  v.  De  Uri- 
arte  (D.  C.  1882)  12  Fed.  260. 

In  extradition  proceedings  the  com- 
plaint is  sufficient  from  which  it  clearly 
appears  that  a  treaty  offense  is  meant 
to  be  charged.  Where  the  form  used 
in  the  complaint  was  that  the  accused 
"is  charged,"  and  the  complaint  con- 
tains other  statements  alleging  a  treaty 
offense,  held  sufficient  In  re  Roth  (D. 
C.  1883)  15  Fed.  506. 

A  complaint  made  before  a  United 
States  commissioner,  upon  which  a 
warrant  issues  for  the  arrest  and  ex- 
tradition of  a  fugitive  from  justice,  is 
fatally  defective  if  it  does  not  show 
on  its  face  that  the  person  making  it 
was  an  agent  or  representative  of  the 
foreign  government.  In  re  Herris  (D. 
O.  1887)  32  Fed.  583. 

A  complaint  in  extradition  proceed- 
ings for  forgery,  which  sets  forth  the 
note  alleged  to  be  forged,  its  amount, 
date,  and  names  of  the  parties,  and  the 
bank  which  discounted  it  is  sufficient  in 
substance  and  form.  In  re  Charleston 
(D.  C.  1888)  34  Fed.  531. 

Under  this  section  a  sufficient  com- 
plaint on  oath  is  essential  to  the  ju- 
risdiction, and  a  warrant  issued  without 
it  is  void.  Ex  parte  McCabe  (D.  C. 
1891)  46  Fed.  363,  12  L.  B.  A.  589. 

A  complaint  on  oath  by  a  duly-au- 
thorized officer  of  Canada,  alleged  that 
8.  had  been  charged  before  a  justice  of 
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the  peace  of  Canada  with  murder  there 
committed,  and  a  warrant  issued  for  her 
arrest,  the  original  warrant  being  at- 
tmched  to  the  complaint,  and  that  the 
officer  believed  the  charge  as  stated  in 
the  warrant  to  be  true.  Held  sufficient 
to  give  the  commissioner  jurisdiction  to 
issue  a  warrant  for  the  arrest  of  S. 
fix  parte  Bternaman  (D.  G.  3896)  77 
Fed.  595,  order  affirmed  Sternaman  v. 
Peck  (1897)  80  Fed.  883,  26  C.  C.  A. 
214;  application  for  reargument  denied 
(1887)  83  Fed.  690,  28  C.  C.  A.  377. 

If  the  complaint  be  sufficiently  explicit 
to  inform  the  accused  of  the  precise  na- 
ture of  the  charge,  it  is  sufficient.    Id. 

Under  article  10  of  the  extradition 
treaty  with  Great  Britain  of  1842,  a 
complaint  for  the  arrest  and  examina- 
tion of  an  alleged  offender  is  not  re- 
quired to  set  out  the  offense  with  the 
particularity  of  an  indictment,  but  is 
sufficient  if  it  conforms  to  the  require- 
ments of  a  preliminary  complaint  under 
the  local  law  where  the  accused  is 
found.  In  re  Herskovitz  (D.  C.  1901) 
136  Fed.  713. 

An  information  in  extradition  pro- 
ceedings charging  accused  with  "assault 
with  intent  to  kill  and  murder"  suffi- 
ciently brings  the  offense  within  article 
10  of  the  treaty  with  Great  Britain,  au- 
thorizing extradition  of  persons  charged 
with  "assault  with  intent  to  commit 
murder."  U.  S.  v.  Plaza  (D.  C.  1904) 
133  Fed.  998. 

41. Variance.— A     variance     in 

proceedings  for  the  extradition  to  a 
foreign  country  of  a  person  charged 
with  forgery  and  uttering  forged  pa- 
per, in  that  the  complaint  speaks  of 
bills  of  exchange,  while  the  evidence 
shows  the  forged  instruments  to  have 
been  promissory  notes,  is  not  fatal, 
where  the  instruments  are  sufficiently 
identified.  Glucksman  v.  Henkel  (1911) 
31  Sup.  Ct  704,  706,  221  U.  S.  608,  66 
L.  Ed.  830. 

The  effect  of  a  variance  between  the 
complaint  and  the  evidence  in  proceed- 
ings for  the  extradition  of  a  person  to 
a  foreign  country  is  to  be  decided  on 
general  principles,  irrespective  of  the 
law  of  the  state  where  the  proceedings 
are  bad.    Id. 

In  proceedings  to  extradite  petition- 
er for  forgery  alleged  to  have  been 
committed  in  to.  foreign  country,  a 
variance  between  the  complaint  and 
the  evidence  as  to  the  dates  of  the 
instruments  alleged  to  have  been  forg- 
ed was  immaterial.  Ex  parte  Zentner 
(D.  C.  1910)  188  Fed.  344. 

42.  —  Verification d— A  complaint  on 
information  and  belief,  made  as  the 
basis  of  extradition  proceedings,  which 
does  not  even  set  forth  the  sources  of 
the  "affiant's  information  or  the  grounds 
of  his  belief,  is  insufficient,  though  the 
affiant  describes  himself  as  a  govern- 
ment detective  duly  authorized  to  act 
as  the  agent    of   the   government   to 


prosecute  such  proceedings.  Rice  v. 
Ames  (1901)  21  Sup.  Ot.  406,  407,  180 
U.  S.  371,  45  L.  Ed.  677. 

A  complaint  in  extradition  proceed- 
ings, sworn  to  before  a  United  States 
commissioner  authorized  to  take  affi- 
davits, but  not  specially  designated  to 
act  in  extradition  proceedings,  is 
sufficient  as  a  basis  for  the  issuance  of 
a  warrant  of  arrest,  at  the  require- 
ment is  simply  that  the  complaint  be 
under  oath.  Grin  v.  Shine  (1902)  23 
Sup.  Ct.  98,  100,  187  U.  S.  181,  47  L. 
Ed.  130. 

No  evidence  is  required  in  extradi- 
tion proceedings  that  the  consul  of  the 
foreign  government  who  made  the 
complaint  had  authority  to  do  so,  since 
all  that  is  required  is  that  the  com- 
plaint be  under  oath,  and  any  one  can 
make  the  complaint.     Id. 

A  complaint  sworn  to  upon  informa- 
tion and  belief  is  sufficient  in  proceed- 
ings for  the  extradition  of  a  person  to 
a  foreign  country,  where  it  is  support- 
ed by  the  testimony  of  witnesses  who 
are  stated  to  have  deposed,  and  who 
therefore  must  be  presumed  to  have 
been  sworn.  Glucksman  v.  Henkel 
(1911)  31  Sup.  Ct.  704,  706,  221  U.  S. 
608,  65  L.  Ed.  830. 

A  complaint  on  which  extradition 
proceedings  were  based  held  not  fatal- 
ly defective  because  made  on  informa- 
tion and  belief,  where  it  alleged  that  it 
web  made  on  information  communicat- 
ed to  the  complainant  by  British  Co- 
lumbia officials  at  their  request.  Pow- 
ell v.  U.  S.  (1913)  206  Fed.  400,  124 
C.  C.  A.  282. 

The  verification  of  a  complaint  by  a 
foreign  consul  may  be  on  information 
and  belief.  In  re  Farez  (C.  C.  1870) 
Fed.  Cas.  No.  4,645. 

"Complaint  on  oath"  for  the  arrest 
and  commitment  of  a  person  for  the 
purpose  of  extradition,  under  this  sec- 
tion must  be  a  complaint  by  some  one 
authorized  to  represent  the  executive 
department  of  the  foreign  treaty  pow- 
er; and,  if  the  complaint  be  made  by 
a  private  individual,  his  authority  to 
act  in  behalf  of  the  foreign  executive 
should  be  made  to  appear  before  the 
proceedings  before  the  commissioner 
are  closed,  or  the  proceedings  should 
be  dismissed.  In  re  Ferrelle  (C.  C. 
1886)    28   Fed.   878. 

Where  the  complaint  states  that 
complainant  is  the  duly  accredited  offi- 
cial agent  of  the  foreign  government, 
it  is  not  necessary  that  a  complainant 
should  swear  positively  in  the  jurat 
that  he  is  consul.  In  re  Adutt  (C.  O. 
1893)   55  Fed.  376. 

Where  a  complaint  in  extradition 
waB  based  on  the  information  and  be- 
lief of  the  vice  consul  general  of  the 
demanding  country,  and  stated  that 
the  sources  of  his  information  and  the 
grounds  of  his  belief  that  petitioner 
committed  the  crime  of  murder,  and 
that  a  warrant  had  been  issued  in 
Mexico  for  his  arrest,  and  a  requisi- 
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tion  accompanied  by  the  warrant,  and 
duly  authenticated  depositions  in  sup- 
port thereof  were  about  to  be  or  had 
been  made,  was  official  correspondence 
that  had  passed  between  deponent  and 
the  department  of  foreign  affairs  of 
the  United  States  of  Mexico  and  offi- 
cial communications  that  had  passed 
between  the  deponent  and  the  Mexican 
government  at  Washington,  the  com- 
plaint was  not  defective  in  that  it  was 
based  on  information  and  belief,  and 
did  not  sufficiently  allege  the  sources 
of  deponent's  information  and  the 
grounds  of  the  deponent's  belief.  Ex 
parte  Dinehart  (C.  C.  1911)  188  Fed. 
858. 

If  the  person  making  the  complaint 
has  no  personal  knowledge  of  the  facts, 
it  should  appear  that  he  is  a  repre- 
sentative of  the  foreign  government, 
acting  in  an  official  capacity,  or  he 
should  produce  an  indictment  against 
the  party  charged  or  depositions  tend- 
ing to  show  his  guilt,  or  at  least  set 
forth  with  particularity  the  sources 
and  details  of  his  information,  that  it 
may  appear  that  the  arrest  of  the  par- 
ty is  sought  upon  something  more  than 
a  rumor  or  suspicion  of  his  guilt.  Ex 
parte  Lane  (D.  C.  1881)  6  Fed.  34. 

A  complaint  made  simply  upon  in- 
formation and  belief  is  fatally  defec- 
tive, and  gives  the  commissioner  no 
jurisdiction.     Id. 

43.  Warrant—  Issuance.  —  The  right 
to  arrest  covers  the  right  to  issue  a 
warrant,  and  the  practice  of  issuing 
warrants  in  such  cases  is  covered  by 
the  general  provisions  of  the  statutes 
governing  proceedings  under  treaties. 
In  re  Mincau  (C.  C.  1891)  45  Fed.  188, 
189. 

A  commissioner  appointed  by  a  dis- 
trict court  may  examine  and  issue  a 
warrant  for  commitment  for  an  offense 
committed  in  a  foreign  country  with 
which  the  United  States  has  a  treaty 
of  extradition.  In  re  Grin  (C.  C. 
1901)  112  Fed.  790,  judgment  affirmed 
Grin  v.  Shine  (1902)  23  Sup.  Ct.  98, 
187  U.  S.  181,  47  L.  Ed.  130. 

This  act  confers  on  judges  of  the 
several  state  courts,  and  on  the  jus- 
tices of  the  supreme  and  district 
courts,  and  on  United  States  commis- 
sioners the  power  to  issue  warrants  to 
apprehend  fugitives  from  justice  un- 
der treaties  with  foreign  nations.  In 
re  Heilbonn  (N.  Y.  1853)  1  Parker, 
Cr.  R.  429. 

44. Requisites  and  sufficiency.— 

The  authority  of  the  commissioner  to 
issue  a  warrant  for  the  apprehension 
of  a  fugitive  must  appear  upon  the 
face  of  the  warrant,  or  it  is  void.  In 
re  Farez  (C.  C.  1869)  Fed.  Cas.  No. 
4,644;  Ex  parte  Lane  (D.  O.  1881)  6 
Fed.  34. 

Technically  a  warrant  in  extradition 
proceedings  should  be  returnable  before 
the  officer  issuing  it;  but  where  a  dis- 
trict judge  issued  a  warrant  returnable 
before  a  commissioner  authorized  to  act 
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in  extradition  proceedings,  In  order  to 
promote  the  dispatch  of  the  business  of 
the  court,  the  objection  could  not  be 
made  available  upon  a  writ  of  habeas 
corpus.  Grin  v.  Shine  (1902)  23  Sup. 
Ct.  98,  101,  187  U.  8.  181,  47  U  Ed. 
130. 

Where*  the  crime  is  forgery,  the 
complaint  on  which  the  warrant  is 
founded  may  charge  more  than  one 
forgery.  In  re  Henrich  (O.  O.  1867) 
Fed.  Cas.  No.  6,369. 

Sufficiency  of  warrant  to  give  juris- 
diction to  arreBt  and  commit  a  fugitive 
from  justice.    Id. 

The  warrant  for  the  arrest  of  an  al- 
leged fugitive  may  follow  the  words 
of  the  treaty  in  describing  the  offense 
charged.  In  re  MacDonnell  (C.  G. 
1873)   Fed.  Cas.  No.  8,771. 

It  is  not  necessary  to  the  validity  of 
a  warrant  by  a  United  States  commis- 
sioner to  arrest  a  person  charged  with 
an  extraditable  crime  that  it  should 
appear  affirmatively  in  the  first  in- 
stance that  the  proceedings  are  insti- 
tuted at  the  request  or  by  the  authori- 
ty of  the  foreign  government  In  re 
Mineau  (C.  C.  1891)  45  Fed.  188. 

In  a  warrant  of  arrest  in  extradi- 
tion proceedings  the  offense  or  accu- 
sation need  be  described  in  general 
terms  only,  such  as  are  used  in  the 
statute  or  treaty.  Castro  v.  De  Uriarte 
(D.  C.  1883)  16  Fed.  93. 

A  warrant  of  extradition  allowed  by 
the  dominion  government,  under  the 
tenth  article  of  the  treaty  of  1842 
with  Great  Britain,  recited  that  the 
party  was  accused  of  the  crime  of 
forgery,  and  had  been  committed  for 
extradition  •  thereon,  without  saying 
what  forgery.  Held,  that  resort  might 
be  had  to  the  proceedings  before  the 
committing  magistrate,  and  his  re- 
port, on  which  the  warrant  issued,  to 
ascertain  what  and  how  many  forgeries 
the  extradition  was  intended  to  apply 
to  or  include.  Ex  parte  Hibbs  (D. 
C.  1886)   26  Fed.  421. 

Where,  upon  the  extradition  of  a 
person  charged  to  be  a  fugitive  from 
justice,  under  the  treaty  with  Mexico, 
December  11,  1861  (12  Stat  1199),  a 
warrant  for  his  arrest  is  issued  by  the 
"county  judge  and  extradition  agent," 
the  function  so  performed  is  judicial, 
and  not  administrative,  and  is  for  the 
purpose  of  preliminary  examination; 
and  the  warrant  is  not  invalid  because 
it  fails  to  show  his'  authority  as  an  ex- 
tradition agent,  under  article  4  of  the 
treaty  providing  that  within  the  fron- 
tier states  and  territories  of  each 
country  the  surrender  may  be  made  by 
the  chief  civil  authority  thereof,  or  by 
such  chief  civil  or  judicial  authority  of 
the  districts  or  counties  bordering  on 
the  frontier  as  may  for  this  purpose 
be  authorized  by  said  chief  civil  au- 
thority of  said  frontier  state  or  terri- 
tory. Ex  parte  McCabe  (D.  O.  1891) 
46  Fed.  363,  12  L.  B.  A.  589. 
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Where  a  complaint  in  proceedings  to 
extradite  accused  for  forgery  set  forth 
the  offense  with  sufficient  particulari- 
ty to  advise  him  of  the  offense  where* 
with  he  was  charged,  it  was  not  de- 
fective for  failure  to  set  forth  copies 
of  the  instrument  alleged  to  have  been 
forged;  the  particularity  of  an  indict- 
ment not  being  required  in  such  a 
complaint  if  a  crime  within  the  extra- 
dition treaty  is  substantially  charged. 
Ex  parte  Zentner  (D.  G.  1910)  188 
Fed.  344. 

45.  _  Second  warrant.  —  Pending 
extradition  proceedings,  a  second  war- 
rant, on  a  new  complaint,  for  a  dis- 
tinct offense,  may  be  issued.  In  re 
MacDonnell  (C.  C.  1873)  Fed.  Cas. 
No.  8.772. 

Where  the  first  warrant  of  arrest  is 
of  questionable  regularity,  and  no  or- 
der is  entered  upon  the  first  complaint 
and  warrant,  the  district  judge  has 
power  under  this  section  to  issue  a 
second  warrant.  In  re  Fergus  (CO. 
1887)  30  Fed.  607. 

46.  —  Commitment  and  warrant.— 
The  warrant  remains  in  force,  notwith- 
standing the  commitment  under  it  was 
set  aside  for  errors  in  the  examination 
before  the  commissioner.  In  re  Fares 
(a  C.  1870)  Fed.  Cas.  No.  4,645,  4,646. 

47.  Arrest,  authority  to  make  on  for- 
eign vessel.— On  an  application  for  ex- 
tradition made  on  behalf  of  the  British 
government,  the  arrest  of  a  British 
subject  who  is  seeking  an  asylum  with- 
in the  United  States  may  be  made  upon 
a  British  vessel  within  our  territory. 
In  re  Newman  (O.  C.  1897)  70  Fed. 
022. 

48.  Proceedings    in    generai.~Under 

the  treaty  with  Great  Britain  of  August, 
1842,  a  person  charged  with  piracy  on 
board  a  British  vessel  on  the  high  seas 
may  be  arrested  and  surrendered  with- 
out any  special  act  to  carry  the  treaty 
into  effect.  In  re  Sheazle  (C.  C.  1845) 
Fed.  Cas.  No.  12,734. 

A  person  charged  with  piracy  on 
board  a  British  vessel  may  be  examin- 
ed by  a  Btate  magistrate,  and  ordered 
into  custody,  with  a  view  to  a  future 
surrender.     Id. 

Proceedings  for  the  arrest  and  com- 
mitment of  a  fugitive  under  the  treaty 
with  Great  Britain  of  August  9,  1842, 
and  the  duties  and  powers  of  magis- 
trates thereunder.  In  re  Kaine  (C.  C. 
1852)  Fed.  Cas.  No.  7,598. 

Rules  prescribed  for  the  conduct  of 
proceedings  under  extradition  treaties. 
In  re  Henrich  (C.  C.  1867)  Fed.  Can. 
No.  6,369. 

The  old  doctrine,  that  proceedings  for 
the  extradition  of  an  alien  are  to  be 
conducted  with  extreme  technicality, 
has  been  abandoned.  The  proceedings 
before  the  commissioner  are  not  to  be 
treated  as  if  it  were  a  trial  before  a 
petit  jury.  In  re  Breen  (a  C.  1896) 
73  Fed.  458. 

10  U.S.Comp.16-775 


.  That  the  name  of  the  person  sought 
to  be  extradited  was  spelled  different- 
ly in  the  Russian  papers,  and  in  the 
papers  written  in  the  English  lan- 
guage, was  immaterial;  the  person 
may  be  held  under  an  alias  without 
knowledge  of  his  true  name.  Ex  parte 
Glucksman  (C  O.  1911)  189  Fed. 
1016. 

In  proceedings  to  extradite  one  ac- 
cused of  forgery,  the  papers  which 
were  forged  being  sufficiently  describ- 
ed, it  was  immaterial  that  they  were 
referred  to  as  "notes"  and  "bills  of 
exchange."     Id. 

Defendant,  the  consul  general  of 
Spain,  was  ordered  by  telegram  from 
Havana  to  procure  the  extradition  of 
plaintiff  for  forgery;  the  accused  hav- 
ing just  arrived  from  Havana,  and  it 
being  feared  he  would  depart  for  Can- 
ada. Held,  that  since  the  only  rea- 
sonable and  probable  inference  con- 
cerning the  date  of  the  forgery  was 
that  it  was  since  the  treaty  of  1877, 
and  it  being  conceded  that  there  was 
no  express  malice,  the  consul  had 
'probable  cause  for  assigning  the  date 
of  the  forgery  as  within  the  treaty 
period,  and  the  verdict  was,  therefore, 
rightly  directed  in  his  favor.  Castro 
v.  De  Uriarte    (D.  O.   1883)   16  Fed. 

93. 

The  mode  of  procedure  is  to  prefer  a 
complaint  to  a  judge  or  magistrate,  set- 
ting out  the  offense  charged  on  oath, 
whereupon  the  judge  or  magistrate  may 
issue  a  warrant  for  the  apprehension 
of  the  person  accused,  and  if,  on  the 
hearing,  the  evidence  be  deemed  suf- 
ficient to  sustain  the  charge,  the  same 
should  be  certified  to  the  executive  au- 
thority, that  a  warrant  may  issue  for 
the  surrender.  (1843)  4  Op.  Atty.  Gen. 
201. 

49.  Law  governing  proceedings,— The 
preliminary  examination  of  the  accused 
must  be  conducted  according  to  the 
mode  of  procedure  which  prevails  in 
the  state  where  the  offender  is  found. 
In  re  Farez  (C.  C.  1870)  Fed.  Cas.  No. 
4,645. 

The  law  of  the  state  in  force  at  the 
date  of  the  commission  of  the  offense, 
and  at  the  time  of  the  hearing  under 
the  application,  will  control.  Muller's 
Case  (D.  C.  1863)  Fed.  Cas.  No.  9,913. 

The  manner  of  the  exercise  of  the 
power  is  derived  exclusively  from  the 
constitution  and  laws  of  the  United 
States.  Ex  parte  Morgan  (D.  C.  1883) 
20  Fed.  298. 

50.  Scope  of  inquiry.— Under  this 
section  it  is  the  sole  function  of  the 
judge  before  whom  such  proceedings 
are  had  to  determine  the  question  of 
probable  cause  on  evidence  which  is 
competent  under  our  laws,  and  it  is  not 
his  province  to  enter  on  the  question 
whether  the  accused,  If  surrendered, 
will  be  accorded  a  fair  and  impartial 
trial.  In  re  Neely  (C.  C.  1900)  103 
Fed.  631,  judgment  affirmed  Neely  T. 

(12385) 


§  10110 


EXTRADITION 


(Tit  66 


Henkel  (1901)  21  Sup.  Ct  802,  180  U. 
S.  109,  45  L.  Ed.  448. 

Under  this  section  an  alleged  fugitive 
may  be  arrested  under  a  warrant  is- 
sued by  the  committing  magistrate  on 
the  complaint  of  a  representative  of 
the  foreign  country,  and  the  committing 
magistrate  can  only  determine  whether 
a  certificate  from  the  Secretary  of 
State,  attesting  that  a  requisition  has 
been  made  by  the  foreign  government, 
has  been  issued,  whether  the  offense 
charged  against  accused  is  extraditable 
under  any  treaty,  whether  the  person 
brought  L  of  ore  him  is  the  one  accused 
of  crime,  and  whether  there  is  proba- 
ble cause  for  holding  accused  for  trial, 
and  the  evidence  in  that  respect  must 
be  such  as,  according  to  the  law  of  the 
state  in  which  accused  is  apprehended, 
is  sufficient  to  commit  him  for  trial. 
Ex  parte  Charlton  (C.  C.  1911)  185 
Fed.  880,  judgment  affirmed  Charlton 
v.  Kelly  (1913)  33  Sup.  Ct.  945,  229  U. 
S.  447,  57  L.  Ed.  1274,  46  L.  R.  A.  (N. 
S.)  397. 

The  court  cannot  question  the  au- 
thority to  make  the  application  for  ex- 
tradition where  it  is  sustained  by  com- 
plaint on  oath.  In  re  Dugan  (D.  O. 
1874)  Fed.  Cas.  No.  4,120. 

The  jurisdiction  of  a  justice  or  judge, 
sitting  as  a  committing  magistrate,  is 
in  no  way  affected  by,  and  he  will  not 
inquire  into,  the  manner  in  which  the 
persons  charged  came  or  were  brought 
into  the  United  StateB.  In  re  Ezeta 
(D.  C.  1894)  62  Fed.  964. 

In  proceedings  under  this  Bection  for 
the  extradition  of  an  alleged  fugitive 
from  justice  of  a  foreign  country  charg- 
ed with  a  crime  specified  in  the  treaty 
and  the  statute,  the  duty  of  the  com- 
missioner is  limited  to  determining 
whether  there  is  sufficient  evidence  to 
justify  holding  the  accused  for  the 
crime  charged  as  understood  in  this 
country  by  its  description  in  the  treaty 
and  in  our  laws.  Ex  parte  Schorer 
(D.  C.  1912)  197  Fed.  67. 

On  the  hearing  of  a  warrant  issued 
by  a  commissioner  to  arrest  a  fugitive 
from  justice  under  a  treaty,  the  judge 
may  go  behind  the  warrant  of  arrest 
to  see  whether  a  warrant  of  extradi- 
tion should  be  issued.  In  re  Heilbonn 
(N.  Y.  1853)  1  Parker,  Cr.  R.  429. 

In  extradition  between  the  United 
States  and  foreign  countries,  the  sov- 
ereign power  upon  whom  demand  is 
made  may  exercise  discretion  as  well  as 
investigate  the  charge  upon  which  the 
surrender  is  demanded.  People  v. 
Thaw  (1915)  154  N.  Y.  S.  949,  order 
affirmed  In  re  Thaw  (1915)  152  N.  Y. 
S.  771,  167  App.  Div.  104. 

51.  Adjournment     ef     hearing.— The 

continuation  of  proceedings  before  an 
extradition  commissioner  for  a  longer 
period  than  an  examining  magistrate  is 
authorized  to  continue  a  case  under  the 
state  laws  doeB  not  invalidate  proceed- 
ings for  extradition  under  the  treaty 
with  Great  Britain,  which  provides  that 
the  extradition  shall  be  carried  out  "in 
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conformity  with  the  laws  regulating  ex- 
tradition for  the  time  being  in  force  in 
the  surrendering  states,"  as  the  laws 
contemplated  therein  are  those  of  the 
United  States,  and  not  the  laws  of  the 
particular  state  within  which  the  pro- 
ceedings are  taken.  Bice  v.  Ames 
(1901)  21  Sup.  Ct  406,  180  U.  S.  371, 
45  L.  Ed.  577. 

A  commissioner  may  continue  extra- 
dition proceedings  for  a  longer  period 
than  an  examining  magistrate  is  au- 
thorized to  continue  a  case  under  the 
state  laws,  notwithstanding  a  provision 
of  the  treaty  of  Great  Britain  that  ex- 
tradition shall  be  carried  out  in  con- 
formity with  the  laws  regulating  extra- 
dition in  force  for  the  time  being  in  the 
surrendering  states.     Id. 

The  commissioner  held  justified  in  not 
adjourning  the  case  to  allow  time  for 
the  prisoner  to  procure  alleged  evidence 
on  his  behalf  from  abroad.  In  re  Farez 
(C.  C.  1870)  Fed.  Cas.  No.  4,645. 

The  commissioner  may,  in  his  discre- 
tion, grant  reasonable  adjournments,  in 
the  course  of  hearing  the  evidence,  to 
enable  testimony  to  be  produced.  In  re 
MacDonnell  (C.  C.  1873)  Fed.  Cas,  No. 
8,771. 

A  refusal  to  grant  an  adjournment  to 
enable  the  accused  to  procure  deposi- 
tions from  England  to  show  an  alibi 
held  to  be  a  legitimate  exercise  of  dis- 
cretion. In  re  Wadge  (C.  C.  1883)  16 
Fed.  332,  affirming  (D.  C.  1883)  15  Fed. 
864. 

It  is  within  the  discretion  of  the  com- 
missioner to  adjourn  the  hearing  on 
motion  of  the  sovereignty  making  the 
demand,  and  the  prisoner  is  not  enti- 
tled to  be  discharged  on  habeas  corpus 
on  the  ground  that  the  adjournment  is 
unreasonably  long,  unless  it  appear  that 
the  commissioner  has  abused  his  dis- 
cretion. In  re  Ludwig  (C.  C.  1887)  32 
Fed.  774. 

A  United  States  commissioner  is  au- 
thorized in  extradition  proceedings  to 
adjourn  the  proceedings  on  representa- 
tions of  the  foreign  government,  deem- 
ed by  him  as  reasonable  grounds  for  ad- 
journment Ex  parte  Schorer  (D.  O. 
1912)  195  Fed.  334. 

52,  53.  Evidence— Requisites  and  suf- 
ficiency.—The  proof  to  warrant  a  com- 
mitment for  extradition  to  a  foreign 
country  must  be  sufficient  to  authorize 
a  conviction.  Ex  parte  Kaine  (C.  C. 
1853)  Fed.  Cas.  No.  7,597;  In  re 
Metzger  (D.  C.  1847)  Fed.  Cas.  No. 
9,511. 

Mexican  public  documents,  consisting 
of  memoranda,  orders,  and  a  deed  from 
the  commissioners  of  that  government, 
respecting  the  appraisement  and  sale  of 
property  declared  in  said  instruments  to 
be  in  the  hands  of  public  officers  charg- 
ed with  its  custody,  as  having  been  con- 
fiscated by  the  commanding  general 
from  one  described  as  a  rebel,  are- in- 
sufficient evidence  that  the  confiscation 
was  made  in  due  form  of  law.    Sabari- 
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ego  v.  Maverick  (1888)  8  Sup.  Ct  461, 
470, 124  U.  S.  261,  31  L.  Ed.  436. 

On  examination  before  a  commission- 
er of  one  charged  with  forgery,  larceny, 
and  embezzlement,  the  evidence  show- 
ed that  the  accused,  as  bookkeeper  for 
a  firm,  had  access  to  its  check  books, 
and  that  three  checks  were  missing 
therefrom,  for  which  no  corresponding 
memoranda  were  made  on  the  stubs; 
that  three  checks  were  presented  to  a 
bank  at  which  the  firm  kept  a  deposit 
by  another  bank,  at  which  the  accused 
kept  a  personal  account;  that  this  ac- 
count showed  a  credit  of  three  checks, 
which,  upon  the  following  day,  were 
presented  to  and  paid  by  the  firm's 
hank;  and  that  the  accused  had  no  au- 
thority to  sign  checks  for  the  firm. 
Held,  that  this  was  sufficient  evidence 
to  justify  the  commissioner  in  commit- 
ting the  accused  for  extradition.  Ex 
parte  Bryant  (1887)  17  Sup.  Ct.  744, 
745,  167  U.  S.  104,  42  L.  Ed.  94. 

The 'evidence  is  sufficient  to  justify 
commitment  in  extradition  proceedings 
on  a  charge  of  forgery  of  railway  wheat 
certificates  purporting  to  show  the  true 
weight  of  car  loads  of  wheat  shipped 
from  the  United  States  to  Mexico, 
where  the  accused  was  a  member  of  a 
firm  of  customs  brokers  which  present- 
ed to  the  Mexican  customs  authorities 
certificates  showing  weights  much  less 
than  the  true  weight;  that  tbe  Mexican 
government  was  thereby  defrauded  of  a 
ltrge  amount  of  import  duties ;  that  the 
accused  was  the  principal,  if  not  the 
only,  beneficiary  of  the  fraud;  and  that, 
instead  of  reparation  or  explanation, 
resort  was  had  to  flight  Elias  v.  Ram- 
ires  (1910)  30  Sup.  Ct  131, 135,  215  U. 
S.  396,  54  L.  Ed.  253,  reversing  judg- 
ment Ex  parte  Ramirez  (1907)  11  Ariz. 
256,  90  P.  323. 

A  finding  that  the  identity  of  the 
prisoner  with  the  person  whose  extra- 
dition to  a  foreign  country  is  sought  is 
made  out  cannot  be  said  to  be  erroneous 
where,  in  addition  to  a  photograph  un- 
der seal  of  the  foreign  magistrate, 
which  represents  the  prisoner,  there 
are  other  facts  tending  to  establish  such 
identity.  Glucksman  v.  Henkel  (1911) 
31  Sup.  Ct  704,  705,  221  U.  S.  508,  55 
L.  Ed.  830. 

Under  the  treaty  of  1852  of  the  Unit- 
ed States  with  Prussia  and  the  other 
states  of  Germanic  Confederation  for 
extradition  of  criminals,  providing  that 
they  shall  be  delivered  on  such  evidence 
of  criminality  as  according  to  the  laws 
of  the  place  where  the  fugitive  was 
found,  would  justify  his  apprehension 
and  commitment  for  trial,  it  is  not  nec- 
essary, to  justify  extradition,  to  present 
evidence  sufficient  to  sustain  a  convic- 
tion, 'evidence  justifying  a  committing 
magistrate  in  holding  accused  by  im- 
prisonment or  by  bail  to  await  subse- 
quent proceedings  being  sufficient,  and 
the  provisions  of  New  York  Code  that 
conviction  cannot  be  had  on  the  uncor- 
roborated   evidence   of   an   accomplice 


having  no  application.  Ex  parte  Glaser 
(1910)  176  Fed.  702,  100  C.  C.  A.  254. 

Depositions  for  the  extradition  of  an 
alleged  fugitive  from  justice  showed 
that  a  forgery  had  been  committed  by 
one  H.,  and  a  witness  testified  that  he 
had  seen  prisoner  in  Toronto,  where  the 
crime  was  charged  to  have  been  com- 
mitted. When  arrested,  prisoner  denied 
his  name,  pretending  it  was  W.,  but 
later  he  Bwore  to  and  signed  an  affidavit 
for  change  of  venue  as  H.  On  habeas 
corpus,  held  that,  if  it  appear  that  a 
crime  has  been  committed,  and  that 
there  is  probable  reason  to  believe  that 
defendant  is  guilty  of  that  crime,  sub- 
stantial justice  requires  that  he  should 
be  put  on  trial  In  re  Herres  (C.  C. 
1887)  33  Fed.  165. 

Circumstantial  evidence  as  to  the 
manner  of  drawing  checks  and  posting 
books  by  an  employe*  held  sufficient 
to  justify  the  commissioner  in  commit- 
ting him  on  a  charge  of  forgery  to 
await  the  action  of  the  secretary  of 
state.  In  re  Bryant  (C.  O.  1897)  80 
Fed.  282. 

Where  a  complaint  for  the  arrest  of 
one  charged  with  crime  committed  in  a 
foreign  country  recites  that  the  com- 
plainant is  consul  of  such  country,  and 
that  criminal  proceedings  have  been  in- 
stituted and  a  mandate  issued  from  the 
state  department  of  this  government  for 
the  surrender  of  accused,  and  prays 
that  the  necessary  proceedings  may  be 
had  as  directed  in  such  mandate,  and 
the  official  title  of  complainant  is  at- 
tached to  his  signature,  it  sufficiently 
appears  that  the  proceeding  is  in  behalf 
of  such  government,  and  evidence  of 
special  authority  for  such  act  should 
not  be  required.  In  re  Grin  (C.  C. 
1901)  112  Fed.  790,  judgment  affirmed 
Grin  v.  Shine  (1902)  187  U.  S.  181,  23 
Sup.  Ct.  98,  47  L.  Ed.  130. 

Article  1  of  the  extradition  treaty  of 
1868  between  the  Kingdom  of  Italy  and 
the  United  States  (Act  March  23,  1868, 
15  Stat.  629),  which  provides  for  ex- 
tradition from  one  country  to  the  other 
of  persons  charged  with  crime  in  the 
demanding  country,  "provided  that  this 
shall  be  done  only  upon  such  evidence 
of  criminality  as  according  to  the  laws 
of  the  place  where  the  fugitive  or  per- 
sons so  charged  shall  be  found  would 
justify  his  or  her  apprehension  and 
commitment  for  trial  if  the  crime  had 
been  there  committed,"  does  not  war- 
rant the  return  to  Italy  of  a  person 
there  charged  with  murder,  where  the 
only  evidence  presented  of  his  connec- 
tion with  the  offense  is  hearsay.  Ex 
parte  Fudera  (C.  C.  1908)  162  Fed. 
591,  appeal  dismissed  Government  of 
Italy  v.  Asaro  (1911)  31  Sup.  Ct.  470, 
219  U.  S.  589,  55  L.  Ed.  348. 

Where,  in  extradition  proceedings  for 
murder,  the  evidence,  though  circum- 
stantial, was  so  strong  that,  if  produc- 
ed before  a  committing  magistrate  in 
the  state  where  petitioner  was  arrested 
and  applied  for  habeas  corpus,  as  proof 
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of  an  assassination  committed  there,  it 
would  have  been  the  commissioner's 
duty  to  hold  accused  to  await  subse- 
quent proceedings,  it  was  sufficient  to 
sustain  an  order  for  his  return.  In  re 
Urzua  (O.  O.  1911)  188  Fed.  540. 

Where,  in  extradition  proceedings  on 
a  requisition  from  Mexico,  depositions, 
properly  authenticated,  stated  that  suf- 
ficient evidence  having  been  forthcom- 
ing to  proceed  against  petitioner  as  the 
presumed  slayer  of  R.  in  accordance 
with  specific  articles  of  the  Code  of 
Penal  Procedure,  that  the  order  be  is- 
sued from  headquarters,  signed,  and  af- 
firmed, etc,  and  that  on  the  same  day 
with  the  above  decree  the  order  of  ar- 
rest was  issued  in  accordance  with  the 
provisions  of  the  decree  duly  signed, 
there  was  sufficient  proof  of  the  issu- 
ance of  a  warrant  of  arrest  to  sustain 
the  proceedings.     Id. 

In  extradition  proceedings  it  is  suf- 
ficient that  there  is  some  evidence  to 
warrant  the  commissioner  in  holding 
the  accused  person;  proof  sufficient  to 
sustain  a  conviction  on  trial  of  an  in- 
dictment is  not  required.  Ex  parte 
Glucksman  (C.  C.  1911)  189  Fed.  1016. 

Evidence  held  to  warrant  the  commis- 
sioner in  holding  a  person  as  the  guilty 
party  in  extradition  proceedings.    Id. 

Sufficiency  of  evidence  to  justify  the 
extradition  of  a  prisoner  charged  with 
having  forged  an  acceptance  in  England 
under  the  provisions  of  the  treaty  of 
August  9,  1842.  U.  S.  v.  Warr  (D.  O. 
1845)  Fed.  Cas.  No.  16,644. 

Testimony  of  a  vice  consul  that  he 
had  received  official  information  from 
his  government  in  respect  to  the  crime 
and  the  fugitive,  together  with  verified 
depositions  in  proceedings  before  a 
judge  of  instruction  in  France,  with 
other  evidence,  held  sufficient  to  justify 
detaining  the  fugitive  for  trial.  In  re 
Metzger  (D.  0.  1847)  Fed.  Cas.  No. 
9,511. 

Documentary  evidence  of  the  prisoner 
having  committed  the  offense  charged 
held  sufficient,  both  in  form  and  sub- 
stance, to  warrant  his  commitment  for 
extradition.  In  re  Heilbronn  (D.  0. 
1854)  Fed.  Cas.  No.  6,323. 

The  evidence  against  accused  may  be 
in  the  form  authorized  in  the  country 
whence  it  comes,  and,  in  substance,  suf- 
ficient to  warrant  action  in  the  country 
whose  action  is  invoked.  In  re  Dugan 
(D.  C.  1874)  Fed.  Cas.  No.  4,120. 

Under  the  treaty  with  Great  Britain, 
the  latter  is  entitled  to  extradition  on 
evidence  of  the  offense  sufficient  to  jus- 
tify commitment  here.  The  accused, 
though  entitled  to  examine  witnesses  in 
his  defense,  is  not  entitled  to  a  full  trial 
here.  In  re  Wadge  (D.  C.  1883)  15 
Fed.  864. 

The  identity  of  the  prisoner  is  suffi- 
ciently established  when,  on  being 
brought  before  the  commissioner,  he 
admits  that  he  is  the  person  named  in 
the  complaint,  and  that  he  executed  the 
note  therein  described,  and  alleged  to 
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be  forged.  In  re  Charleston  (D.  C 
1888)  34  Fed.  531. 

Upon  application  for  the  extradition 
of  prisoner  as  a  fugitive  from  Ger- 
many, charged  with  murder,  it  was 
proved  that  prisoner  was  a  near  neigh-* 
bor  of  deceased,  knowing  his  financial 
condition;  that  deceased  was,  on  the 
day  prior  to  his  disappearance,  engaged 
in  moving  his  property  to  prisoner's 
house,  to  leave  it  in  his  charge  during 
an  intended  journey,  and  to  prevent 
seizure  by  creditors;  that  he  was  last 
seen  in  the  night  at  prisoner's  house 
with  him  and  his  sons;  that  a  servant 
sleeping  in  the  house  was  awakened  by 
sounds  indicating  the  use  of  violence 
to,  and  the  distress  of,  a  human  being; 
that  there  were  opportunities  for  the 
removal  of  the  body  from  the  house  to 
a  forest,  where,  eight  months  after,  it 
was  found,  bearing  indubitable  marks 
of  death  by  violence,  and  that  such 
death  occurred  about  the  date  of  dis- 
appearance; that  property  of  deceased 
known  to  have  been  in  prisoner's  pos- 
session never  was  accounted  for;  that 
deceased  had  a  considerable  sum  of 
money,  which  there  was  evidence  to  in- 
dicate was  in  prisoner's  possession; 
and  that,  in  a  few  days  after  deceas- 
ed's disappearance,  prisoner  unexpect- 
edly left  for  America,  where  he  pur- 
chased a  home,  spending  money,  but 
not  as  much  as  he  was  supposed  to 
have  obtained  from  deceased,  living  fru- 
gally with  his  family,  bearing  a  good 
reputation,  but  going  under  an  assumed 
name,  until  his  arrest.  Held,  that  un- 
der the  treaty  with  Germany  of  1852, 
and  statutes  of  the  United  States  con- 
cerning extradition,  the  evidence  was 
sufficient  to  hold  the  prisoner  for  de- 
livery to  the  German  authorities.  In 
re  Risen  (D.  C.  1888)  36  Fed.  546. 

Under  the  treaty  between  the  gov- 
ernments of  the  Germanic  confedera- 
tion and  the  United  States,  of  1852, 
providing  for  the  extradition  of  crim- 
inals, which  stipulates  for  the  delivery 
of  persons  charged  with  crime  upon 
such  evidence  of  criminality  as,  accord- 
ing to  the  laws  of  the  place  where  the 
fugitive  is  found,  would  justify  his  ap- 
prehension and  commitment  for  trial,  if 
the  crime  had  there  been  committed,  it 
is  sufficient  that  a  prima  facie  case  be 
made,  such  as,  in  the  absence  of  ex- 
planation, would  justify  conviction,  on 
such  evidence  as,  in  case  of  trial  and 
conviction  thereon,  would  sustain  the 
verdict.     Id. 

In  the  examination  of  persons  found 
in  California,  charged  with  being  fugi- 
tives from  the  justice  of  Salvador,  the 
evidence  of  criminality  must  conform 
to,  and  be  weighed  and  judged  by,  the 
laws  of  this  country,  and  particularly 
the  laws  of  California,  and  that  the  evi- 
dence of  criminality  which  will  justify 
holding  the  accused  need  be  such  only 
as  ordinarily  obtains  at  a  preliminary 
examination,  and  amounts  to  probable 
cause,  or  such  as  would  justify  a  can- 
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tious  man  in  believing  the  accused  guil- 
ty. In  re  Ezeta  (D.  C.  1894)  62  Fed. 
872. 

In  order  to  justify  a  commissioner  in 
issuing  a  certificate  to  the  executive 
authority  for  the  surrender  of  the  ac- 
cused in  extradition  proceedings,  it  is 
sufficient  if  the  accused  is  held  on  com- 
petent legal  evidence,  and  if  probable 
cause  exists  for  believing  him  guilty  of 
the  offense  charged.  The  evidence  need 
not  be  conclusive,  nor  must  the  commis- 
sioner be  absolutely  convinced  of  the 
guilt  of  accused.  United  States  v.  Pl- 
us (D.  C.  1904)  133  Fed.  998. 

To  warrant  the  extradition  of  a  per- 
son to  Italy  under  section  7,  art  2,  of 
the  treaty  of  March  23,  1868,  with  that 
country  (15  Stat  630),  which  provides 
for  the  extradition  of  persons  charged 
with  "the  embezzlement  of  public  mon- 
eys committed  within  the  jurisdiction 
of  either  party  by  public  officers  or  de- 
positors," where  the  accused  was  charg- 
ed with  having  as  treasurer  of  a  hos- 
pital embezzled  its  funds,  the  proof 
mast  show  that  the  hospital  was  a  pub- 
lic institution,  that  the  accused,  as  itB 
treasurer,  was  a  public  officer  or  de- 
positor, and  that  the  money  taken  was 
public  money.  Ex  parte  Ronchi  (D. 
C.  1908)  164  Fed.  288. 

Evidence  offered  before  a  commis- 
sioner in  extradition  proceedings  for 
forgery  alleged  to  have  been  commit- 
ted in  a  foreign  country  held  suffi- 
cient to  justify  petitioner's  return.  Ex 
parte  Zentner  (D.  C.  1910)  188  Fed. 

OTt> 

Where  in  proceedings  to  extradite 
petitioner  for  forgeryi  there  was  evi- 
dence that  he  raised  two  acceptances 
beyond  the  amounts,  named  in  figures 
on  them  at  the  time  they  were  given 
him,  and  then  put  them  in  circulation 
without  the  acceptor's  knowledge  or 
consent,  such  proof  was  sufficient  evi- 
dence of  a  fraudulent  intent  for  pur- 
poses of  extradition.     Id. 

Evidence  offered  before  an  extradi- 
tion commissioner  to  sustain  charges  of 
forgery  and  the  utterance  of  forged 
bills  of  exchange  in  Bavaria  by  an  al- 
leged fugitive  from  justice  reviewed  in 
a  habeas  corpus  proceeding,  and  held 
sufficient  to  authorize  the  commissioner 
to  exercise  his  judgment  thereon.  Ex 
parte  Schorer  (D.  C.  1912)  197  Fed. 
67. 

Evidence  produced  in  extradition  pro- 
ceedings for  the  return  of  an  alleged 
fugitive  from  justice  to  a  foreign  coun- 
try considered,  and  the  competent  evi- 
dence held  insufficient  to  identify  the 
prisoner  as  the  person  charged.  Ex 
parte  La  Mantia  (D.  G.  1913)  206  Fed. 
330. 

Where  a  person  is  charged  with  the 
commission  of  the  crime  of  murder  in 
•  Scotland,  and  apprehended  in  the  Unit- 
ed States,  and  examined  before  a  com- 
missioner, and  by  him  certified  to  be 
probably  guilty  on  the  evidence  ad- 
duced, held,  that  he  should  be  deliver- 


ed up  to  justice  if  the  evidence  upon 
which  the  application  is  founded  be 
such  as,  according  to  the  laws  of  the 
place  where  the  fugitive  shall  be  found, 
would  justify  his  or  her  apprehension 
and  commitment  for  trial  if  the  crime 
had  there  been  committed.  (1843)  4 
Op.  Atty.  Gen.  201. 

The  surrender  will  be  made  only 
when  the'  fact  of  the  commission  of  the 
crime  shall  be  so  established  that,  ac- 
cording to  the  laws  of  the  country  in 
which  the  fugitive,  or  the  person  so  ac- 
cused, shall  be  found,  his  or  her  ap- 
prehension and  commitment  for  trial 
would  be  justified,  if  the  crime  had 
been  there  committed.  (1844)  4  Op. 
Atty.  Gen.  330. 

In  granting  his  mandate,  at  the  re- 
quest of  a  foreign  government,  for  the 
purpose  of  commencing  proceedings  in 
extradition,  the  President  does  not  need 
such  evidence  of  the  criminality  of  the 
party  accused  as  would  justify  an  order 
of  extradition,  but  only  prima  facie  evi- 
dence.    (1853)  6  Op.  Atty.  Gen.  217. 

To  justify  the  commencement  of  pro- 
cess in  extradition,  it  must  appear  that 
the  criminal  acts  charged,  as  complic- 
ity with  robbery,  were  committed  with- 
in the  territorial  jurisdiction  of  the 
demanding  government.  (1856)  8  Op. 
Atty.  Gen.  215. 

In  proceedings  for  extradition,  where 
there  was  no  legal  evidence  to  prove 
the  commission  of  the  crime  charged, 
the  judge  of  a  district  court,  sitting  as 
a  commissioner,  has  no  jurisdiction  to 
hold  the  alleged  offender  for  extradi- 
tion. Ex  parte  Ramirez  (Ariz.  1907) 
90  P.  323. 

The  evidence  on  which  a  person  is 
committed  as  a  fugitive  from  justice 
from  a  foreign  state  ought  to  be  such 
as  to  justify  committing  him  for  trial 
if  the  crime  had  been  committed  here. 
In  re  Washburn  (N.  Y.  1819)  4  Johns. 
Ch.  106,  8  Am.  Dec.  548,  3  Wheeler, 
Cr.  Cas.  473. 

On  an  application  by  a  foreign  gov- 
ernment for  the  extradition  of  a  fugi- 
tive from  its  justice,  the  warrant  can 
be  granted  only  where,  by  the  laws  of 
this  state,  the  evidence  of  guilt  is 
strong  enough  to  justify  an  indictment 
against  him.  In  re  Calder  (N.  Y. 
1853)  2JEdm.  Sel.  Cas.  374. 

54.   Admissibility.— Evidence    of 

insanity  is  admissible,  in  proceedings 
before  a  United  States  commissioner 
for  the  extradition  of  one  who  is  charg- 
ed with  an  extraditable  offense  under 
the  treaty  of  1842  with  Great  Britain 
and  this  section,  to  explain  what  has 
been  proved  in  support  of  the  charge. 
(1879)  16  Op.  Atty.  Gen.  642. 

55.  Examination  of  witnesses.— 
Where  the  complaint  is  made  upon  In- 
formation and  belief  only,  the  accused 
cannot  claim  the  right  to  cross-exam- 
ine the  affiant  before  the  prosecution 
gives  evidence.  In  re  Fares  (G.  O. 
1870)  Fed.  Cas.  No.  4,645. 

The  treaty  with  Great  Britain  does 
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not  give  accused  the  right  to  be  con- 
fronted with  the  witnesses  against  him. 
In  re  Dugan  (D.  G.  1874)  Fed.  Cas. 
No.  4,120. 

On  the  examination  of  a  party  before 
a  United  States  commissioner  in  the 
state  of  Minnesota,  in  extradition  pro- 
ceedings under  the  treaty  of  1842  with 
Great  Britain,  he  has  the  right  to  ex- 
amine witnesses  in  his  own  behalf.  In 
re  Kelley  (D.  C.  1885)  25  Fed.  268. 

56.  Foreign  accusation.— While  it  is 
advisable  in  extradition  proceedings 
that  certified  copies  of  the  foreign  com- 
plaint and  warrant  be  attached  to  and 
made  a  part  of  the  local  complaint,  it 
is  sufficient  if  those  documents,  alleg- 
ing positively  the  guilt  of  the  accused, 
are  presented  to  the  commissioner  with 
the  complaint  and  depositions  showing 
probable  cause  are  produced  at  the 
hearing.  Powell  ▼.  U.  S.  (1913)  206 
Fed.  400,  124  O.  C.  A.  282. 

The  application  for  the  surrender 
may  be  made  by  the  British  minister, 
and  need  not  be  founded  upon  a  previ- 
ous indictment  or  warrant.  In  re 
Sheazle  (C.  C.  1845)  Fed.  Cas.  No. 
12,734. 

Where,  in  extradition  proceedings,  the 
accused  is  found  and  arrested  in  a  state 
in  which  indictment  is  not  required,  it 
is  not  necessary  to  produce  the  indict- 
ment, though  it  appears  by  the  record 
that  one  was  found  in  the  country  in 
which  the  crime  was  committed.  In 
re  Grin  (C.  O.  1901)  112  Fed.  790, 
judgment  affirmed  Grin  v.  Shine  (1902) 
187  U.  S.  181,  23  Sup.  Ct  98,  47  L. 
Ed.  130. 

Among  the  documents  contained  in 
an  application  for  extradition  were  two 
orders  signed  and  sealed  by  the  magis- 
trate of  a  circuit  court  in  Russia;  one 
stating  that  he  had  investigated  the 
preliminary  examination  in  regard  to 
the  alleged  embezzlement  of  the  person 
sought  to  be  extradited,  and  found  cer- 
tain facts,  and  ordered  the  arrest  of  the 
accused  pursuant  to  statute.  The  sec- 
ond order,  after  reciting  the  same  pre- 
liminary statement,  found  that  he  was 
arraigned  pursuant  to  law  for  the  crime 
for  which  he  was  to  be  brought  up  for 
examination,  and  ordered  his  arrest 
Held  to  contain  all  the  essentials  of  a 
warrant  of  arrest  or  other  judicial  doc- 
ument issued  by  a  judge  or  magistrate, 
as  required  by  treaty.    Id. 

An  indictment,  or  its  equivalent,  in 
the  foreign  country,  is  not  necessary  to 
authorize  extradition  for  a  crime  com- 
mitted therein.  Muller's  Case  (D.  O. 
1863)  Fed.  Cas.  No.  9,913. 

An  indictment  charging  a  conspiracy 
to  defraud  the  United  States  between 
an  officer  and  agent  of  the  government 
and  his  codefendants,  which  sets  out 
facts  showing  a  corrupt  agreement  be- 
tween the  defendants  and  overt  acts  by 
means  of  which  the  purpose  of  such 
agreement  was  effected  and  the  govern- 
ment defrauded,  charges  fraud  by  an 
agent  and  participation  therein  by  the 
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other  defendants,  within  the  meaning  of 
clauses  4  and  10  of  article  1  of  the 
extradition  treaty  of  1890  (Act  March 
25,  1890,  26  Stat.  1509),  between  Great 
Britain  and  the  United  States,  and  is 
sufficient  to  warrant  their  extradition 
for  trial  thereunder.  U.  S.  v.  Greene 
(D.  C.  1906)  146  Fed.  766. 

On  a  trial  for  conspiracy  to  defraud 
the  United  States  by  presenting  false 
claims  where  the  defendants  have  been 
extradited  under  the  extradition  treaty 
of  1890  (Act  March  25,  1890,  26  Stat. 
1509)  between  Great  Britain  and  the 
United  States,  the  indictment  must  be 
construed  not  by  one  generic  descrip- 
tion alone,  but  after  full  consideration 
of  all  its  clear  and  substantial  aver- 
ments.    Id. 

The  treaty  of  the  United  States  with 
Mexico  provides  for  the  surrender  of 
persons  "to  justice  *  *  *  wbo  being 
accused  of  the  crimes  enumerated,"  etc. 
Held,  that  such  provision  means  that  he 
is  to  be  accused  in  due  form  of  law; 
and  hence  it  applies  to  one  who  is  ac- 
cused on  information,  as  well  as  one 
charged  by  indictment,  since  an  infor- 
mation is  one  of  the  forms  prescribed 
by  statute.  State  v.  Rowe  (1898)  73 
N.  W.  833,  104  Iowa,  323. 

To  entitle  the  French  government  to 
the  delivery,  by  the  United  States,  of 
a  person  as  a  fugitive  from  justice,  un- 
der the  treaty  of  1843,  it  must  appear 
that  such  person  has  been  accused  by 
some  proceeding  equivalent  or  similar 
to  an  indictment  at  common  law.  And 
it  is  not  sufficient  that  he  has  been 
charged  of  a  crime  before  a  magistrate 
in  France;  he  must  be  "mis  en  accu- 
sation." In  re  Metzger  (N.  Y.  1847) 
1  Barb.  248,  1  Parker,  Or.  R.  108. 

57.  Defenses.— On  an  application  for 
extradition,  the  accused  being  found 
within  the  territory  of  the  United 
States,  the  court,  in  passing  upon  his 
plea  to  the  jurisdiction,  will  not  enter 
upon  an  inquiry  as  to  whether  he  came 
here  voluntarily  or  against  his  will.  In 
re  Newman  (C.  C.  1897)  79  Fed.  622. 

On  extradition  proceedings  for  the 
removal  to  a  foreign  country  of  an  al- 
leged fugitive  from  the  justice  thereof, 
evidence  of  the  insanity  of  accused  at 
the  time  of  the  commission  of  the  of- 
fense is  inadmissible.  Ex  parte  Charl- 
ton (C.  C.  1911)  185  Fed.  880,  judg- 
ment affirmed  Charlton  v.  Kelly  (1913) 
33  Sup.  Ct.  945,  229  U.  S.  447,  57 
L.  Ed.  1274,  46  L.  R,  A.  (N.  S.)  397. 

One  accused  of  an  attempt  to  murder 
in  Salvador  admitted  that  he  twice  shot 
at  a  person  as  charged,  but  claimed 
that  he  did  so  in  defense  of  himself  and 
another  whom  he  was  ordered  by  his 
superior  military  officers  to  protect. 
Held,  that  the  accused  should  be  held 
for  extradition,  his  justification  being 
matter  of  defense  for  the  courts  of  Sal- 
vador. In  re  Ezeta  (D.  C.  1894)  02 
Fed.  972. 

The  release  of  the  accused  by  his  su- 
perior officers,  without  being  tried  or 
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pardoned,  construed  as  a  privilege  con- 
ferred on  him  by  the  executive  author- 
ity equivalent  to  an  order  entered  only 
by  judicial  authority  in  the  United 
States,  permitting  him  to  go  on  his 
own  recognizance,  affords  no  legal  ob- 
jection to  his  arrest  and  trial  on  such 
charge;  and  the  magistrate  cannot  con- 
sider the  fact,  if  it  exists,  that  the  re- 
newal of  the  prosecution  is  an  effort 
by  the  present  government  of  Salvador 
to  secure  the  accused's  person  for  the 
purpose  of  wreaking  vengeance  on  him 
for  the  part  he  took  against  the  revolu- 
tionists in  the  late  war.    Id. 

Evidence  of"  malice  or  an  ulterior 
purpose  on  the  part  of  the  prosecuting 
witness  at  whose  instance  a  criminal 
prosecution  was  instituted  in  a  foreign 
country  will  not  invalidate  a  commit- 
ment of  the  accused  for  extradition 
from  this  country.  In  re  Herskovits 
(D.  C  1001)  136  Fed.  713. 

Where  extradition  proceedings  for 
forgery  were  in  the  name  of  the  Ger- 
man government  under  treaty  with  the 
United  States,  the  attitude  or  motives 
of  the  persons  alleged  to  have  been  de- 
frauded were  immaterial.  Ex  parte 
Zentner  (D.  C.  1910)  188  Fed.  344. 

The  primary  resort  of  the  defend- 
ant is  to  the  courts.  He  may  either 
apply  to  the  federal  courts  for  a  writ 
of  habeas  corpus,  or  interpose  the  al- 
leged irregularity  of  his  arrest  as  a 
matter  of  defense  on  the  trial  of  his 
case  in  the  state  court  (1901)  23  Op. 
Atty.  Gen.  604. 

58.  Conviction  In  contumaciam*— For 

the  purposes  of  extradition,  one  who,  in 
his  absence,  has  been  convicted  in  con- 
tumaciam of  a  criminal  offense  in  a 
foreign  country,  is  to  be  regarded  only 
as  charged  with,  and  not  as  convicted 
of,  the  offense.  Ex  parte  Fudera  (C. 
a  1908)  162  Fed.  591,  appeal  dismissed 
Government  of  Italy  v.  Asaro  (1911) 
31  Sup.  Ct  470,  219  U.  S.  589,  55  I* 
Ed.  34a 

For  the  purposes  of  extradition  un- 
der the  treaty  with  Italy  of  March  23, 
1868  (15  Stat.  629),  a  conviction  of  the 
alleged  fugitive  in  contumaciam  in  his 
absence  is  to  be  treated  only  as  a 
charge  of  crime.  Ex  parte  La  Mantia 
(D.  C.  1913)  206  Fed.  330. 

59.  Certificate     of     commissioner^-* 

Record  on  habeas  corpus  held  to  show 
no  irregularity  in  correction  of  a  cer- 
tificate in  extradition  proceedings.  Ti- 
ber* v.  Warren  (1911)  192  Fed.  458, 
112  C.  O.  A.  596. 

The  commissioner  has  no  power  to 
amend  the  complaint  or  warrant,  or  to 
supply  defects  by  his  certificate,  after 
the  case  is  closed  and  a  writ  of  certio- 
rari is  served  upon  him  to  produce  the 
record  of  his  proceedings.  Ex  parte 
Lane  (D.  C.  1881)  6  Fed.  34. 

60.  Final  writ  or  warrant  of  ex(radN 
tloa.— See  note  under  $  10118,  post 

61.  Commitment.  — Without  legisla- 
tive  enactment)   or   provision   in    the 


treaty,  a  district  judge  of  the  United 
States  at  chambers  has  no  authority  to 
commit  a  prisoner  to  await  the  man- 
date of  the  president  for  extradition- 
under  such  treaty.  In  re  Metzger  (N. 
Y.  1847)  1  Barb.  248. 

62.  Imprisonment.— It  is  the  duty  of 
the  United  States  to  provide  a  place  of 
imprisonment  for  persons  detained  for 
extradition  at  the  instance  of  a  foreign 
government  (1857)  8  Op.  Atty.  Gen. 
896. 

63.  Admission  to  bail.— The  denial  of 
an  application  for  bail  in  foreign  ex- 
tradition proceedings,  supported  by  the 
affidavit  of  petitioner's  physician  that 
he  was  suffering  from  bronchitis  and  a 
severe  chill  which  might  develop  into 
pneumonia,  and  that  the  confinement 
tended  greatly  to  injure  his  health  and 
to  result  in  serious  impairment,  is  not 
reversible  error,  although  the  refusal 
was  put  upon  the  ground  of  the  want 
of  power.  Wright  v.  Henkel  (1903)  23 
Sup.  Ct  781,  786,  190  U.  S.  40,  47  L. 
Ed.  948,  affirming  order  In  re  Wright 
(O.  C.  1903)  123  Fed.  463. 

This  section  is  inconsistent  with  the 
allowance  of  bail  after  committal.     Id. 

In  the  absence  of  legislation  con- 
ferring it,  circuit  courts  of  the  United 
States  are  without  power  to  admit  to 
bail  persons  arrested  for  extradition 
under  a  treaty  with  a  foreign  govern- 
ment. In  re  Wright  (C.  C.  1903)  123 
Fed.  463,  order  affirmed  Wright  v.  Hen- 
kel (1903)  23  Sup.  Ct  781,  190  U.  S. 
40,  47  L.  Ed.  948. 

In  international  extradition  proceed- 
ings, the  accused  cannot  be  admitted  to 
bail  during  a  continuance  of  a  hearing 
to  obtain  further  testimony  concerning 
his  probable  guilt,  as  neither  Act  Aug. 
12,  1848  (9  Stat  302),  relating  to  ex- 
tradition, nor  the  amendatory  acts, 
provide  for  bail  pending  a  hearing.  In 
re  Carrier  (D.  C.  1893)  57  Fed.  578. 

A  circuit  court  of  the  United  States 
ha 8  power  independently  of  statute  to 
admit  to  bail  in  a  case  of  foreign  ex- 
tradition pending  examination,  but  such 
power  should  be  exercised  only  under 
the  most  pressing  circumstances.  How- 
ever, where  the  plaintiff  in  an  action  in 
New  York  involving  his  whole  fortune 
was  arrested  on  an  extradition  warrant 
from  Canada  the  day  before  the  trial 
of  his  case  was  to  begin,  at  the  instance 
of  the  adverse  party,  the  hardship  is 
such  that  tne  court  is  justified  in  en- 
larging him  on  bail  until  the  trial  of 
this  case  can  be  completed.  In  re 
Mitchell  (D.  C.  1909)  171  Fed.  289. 

A  person  charged  with  a  misdemean- 
or only  in  extradition  proceedings  is 
entitled  to  bail  as  a  matter  of  absolute 
right,  both  under  the  state  and  federal 
laws,  unless  his  enlargement  on  bail 
would  be  a  menace  to  the  community. 
Ex  parte  Thaw  (D.  C.  1913)  209  Fed. 
954. 

64.  Foreign  territory.— It  is  compe- 
tent for  congress  by  legislation  to  en- 
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force  or  give  efficacy  to  the  provisions 
of  the  treaty  of  Paris  between  the 
United  States  and  Spain,  by  which  the 
United  States  agreed  to  assume  and 
discharge  the  obligations  that  might, 
under  international  law,  result  from  the 
fact  of  its  occupation  of  Cuba,  for  the 
protection  of  life  and  property  there. 
Neely  v.  Henkel  (1901)  21  Sup.  Ct.  302, 
180  U.  S.  109,  45  L.  Ed.  448,  affirming 
judgment  In  re  Neely  (C.  C.  1900)  103 
Fed.  631;  Neely  v.  Henkel  (1901)  21 
Sup.  Ct  308,  180  U.  S.  126,  45  L.  Ed. 
457,  affirming  judgment  In  re  Neely  (C. 
C.  1900)  103  Fed.  626. 

Cuba,  while  under  a  military  govern- 
ment appointed  by  and  representing  the 
President  of  the  United  States  in  the 
work  of  assisting  the  inhabitants  to 
establish  a  government  of  their  own, 
was  foreign  territory  within  the  amend* 
atory  proviso.    Id. 

Act  June  6,  1900,  amending  the  ex- 
tradition laws  by  authorizing  the  ex- 
tradition of  persons  charged  with  vio- 
lation of  the  criminal  laws  of  any  for- 
eign country  or  territory  which,  or  any 
part  of  which,  is  occupied  by  or  under 
the  control  of  the  United  States,  is  not 
unconstitutional,  as  applied  to  Cuba, 
on  the  ground  that  under  the  constitu- 
tion the  United  States  cannot  occupy 
or  exercise  control  over  the  island, 
since  its  inhabitants  are  free  and  inde- 
pendent The  United  States  was  in 
military  occupation  of  the  island  as  the 
territory  of  an  enemy  at  the  time  it 
compelled  Spain,  as  the  result  of  the 
war,  to  relinquish  her  sovereignty  over 
it,  and  may  constitutionally  continue 
such  occupancy  until  the  political 
branch  of  the  government  shall  deter- 
mine that  it  is  no  longer  necessary. 
In  re  Neely  (C.  O.  1900)  103  Fed.  631, 
judgment  affirmed  Neely  v.  Henkel 
(1901)  21  Sup.  Ct  302,  180  U.  S.  109. 
45  L.  Ed.  448. 

Cuba,  under  the  military  governor, 
was  a  foreign  country,  so  that  one  com- 
mitting a  crime  on  a  vessel  registered 
at  a  Cuban  port  was  not  subject  to  trial 
therefor  in  the  courts  of  the  United 
States.  U.  S.  v.  Assia  (C.  C.  1902)  118 
Fed.  915. 

65.  ——Occupancy  by  United  States. 

— Judicial  notice  may  be  taken  that  the 
island  of  Cuba  was,  at  the  date  of  the 
act  of  congress  of  June  6,  1900,  and 
still  is,  occupied  by,  and  under  the  con- 
trol of,  the  United  States.  Neely  v. 
Henkel  (1901)  21  Sup.  Ct  302,  180  U. 
S.  109,  45  L.  Ed.  448,  affirming  judg- 
ment In  re  Neely  (C.  C.  1900)  103  Fed. 
631;  Neely  v.  Henkel  (1901)  21  Sup. 
Ct  308,  ISO  U.  S.  126,  45  L.  Ed.  457, 
affirming  judgment  In  re  Neely  (C.  C. 
1900)   103  Fed.  626. 

Cuba,  under  the  military  governor, 
was  a  foreign  country,  so  that  one 
committing  a  crime  on  a  vessel  regis- 
tered at  a  Cuban  port  was  not  subject 
to  trial  therefor  in  the  courts  of  the 
United  States.  U.  S.  ▼.  Assia  (0.  C. 
•  1902)  118  Fed.  915. 
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66.  Extradition  to  or  from  Porto 
R  too.— See  People  v.  Bingham  (1907) 
102  N.  Y.  8.  878,  117  App.  Div.  411, 
order  affirmed  (1907)  81  N.  E.  773,  189 
N.  Y.  124,  and  In  re  Kopel  (1906)  148 
Fed.  505;  note  under  $  10126,  post 

67.  Review  of  decision— in  general.— 

The  sufficiency  of  the  evidence  on  which 
the  judge  or  commissioner  acts  on  pre- 
liminary examination  in  extradition  pro- 
ceedings cannot  be  reviewed  by  any 
other  tribunal,  except  as  permitted  by 
statute.  Fong  Yue  Ting  v.  U.  S.  (1893) 
13  Sup.  Ot  1016,  1022,  149  U.  &  698, 
37  L.  Ed.  905. 

A  commissioner's  determination  on 
competent  evidence  sufficient  to  call  for 
the  exercise  of  his  judgment  on  the 
facts  cannot  be  reviewed.  Sternaman 
v.  Peck  (1897)  80  Fed.  883,.  884,  26 
C.  C.  A.  214. 

Where  the  commissioner  has  juris- 
diction, and  has  before  him  legal  and 
competent  evidence,  his  decision  on  its 
weight  and  effect  is  not  subject  to  re- 
view. Ex  parte  Van  Aernam  (C.  O. 
1854)  Fed.  Cas.  No.  16,824;  In  re  Van- 
dervelpen  (C.  C.  1877)  Fed.  Cas.  No. 
16,844;  In  re  Wiegand  (C.  C.  1878) 
Fed.  Cas.  No.  17,618;  In  re  Wahl  (O. 
C.  1878)  Fed.  Cas.  No.  17,041. 

Where  the  commissioner  acts  on  le- 
gal evidence  the  court  will  not  reverse 
his  judgment  except  for  substantial  er- 
ror in  law,  or  for  such  manifest  error 
in  fact  as  would  warrant  a  court  in 
granting  a  new  trial  for  a  verdict 
against  evidence.  In  re  Henrich  (C.  O. 
1867)  Fed.  Cas.  No.  6,369. 

The  decision  of  the  commissioner  as 
to  the  weight  of  the  evidence  is  not  re- 
viewable. In  re  Krojanker  (C.  C.  1890) 
44  Fed.  482,  483. 

Under  the  Ashburton  treaty  between 
Great  Britain  and  the  United  States, 
signed  August  9,  1842,  which  provides 
(article  10)  that  a  person  can  be  sur- 
rendered for  trial  on  extradition  pro- 
ceedings only  "upon  such  evidence  of 
criminality  as,  according  to  the  laws 
of  the  place  where  the  fugitive  or  per- 
son so  charged  shall  be  found,  would 
justify  his  apprehension  and  commit- 
ment for  trial  if  the  crime  had  been 
there  committed,"  and  further  provides 
for  the  examination  into  the  charge  by  a 
judge  or  magistrate  of  such  place,  it  is 
the  duty  of  the  authorities  of  the  coun- 
try upon  which  demand  for  extradition 
is  made  to  determine  in  the  final  in- 
stance whether  the  facts  set  forth  in 
the  information  or  other  papers  charge 
the  commission  of  an  offense  within  the 
provisions  of  the  treaty,  and,  in  the 
absence  of  fraud  practiced  upon  them, 
their  decision  cannot  be  questioned. 
Cohn  v.  Jones  (D.  O.  1900)  100  Fed. 
639. 

68.  —  Appeal.— In  a  case  of  extra- 
dition of  a  fugitive  from  justice  of  a 
foreign  country,  the  judge  or  magistrate 
acts  under  special  authority  conferred 
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by  treaties  and  acts  of  congress,  and  as 
no  appeal  from  his  decision  is  given  by 
.the  law  under  which  he  acts,  no  right  of 
appeal,  by  either  party,  exists.  (1863) 
10  Op.  Atty.  Gen.  501. 

69.  —  Certiorari.— Extradition  pro- 
reeding  may  be  reviewed  upon  certio- 
rari after  a  warrant  of  surrender  has 
been  issued  by  the  President.  In  re 
MacDonnell  (C.  C.  1873)  Fed.  Cas.  No. 
8,772. 

The  writ  of  certiorari  furnishes  the 
court  no  wider  range  of  determination, 
on  the  sufficiency  of  the  facts  shown  to 
warrant  a  holding  for  extradition,  than 
does  the  writ  of  habeas  corpus.*  In  re 
Lincoln  (D.  C.  1915)  228  Fed.  70. 

70. Habeas  corpus. —  The  deci- 
sion of  a  committing  magistrate  in  for- 
eign extradition  proceedings  cannot  be 
reviewed  on  habeas  corpus  if  he  had  ju- 
risdiction of  the  subject-matter  and  of 
the  accused,  and  the  offense  charged 
was  within  the  treaty,  and  the  evidence 
was  sufficient  to  establish  the  criminal- 
itv  of  accused  for  extradition  purposes. 
McNamara  v.  Henkel  (1913)  33  Sup. 
Ct  146,  226  U.  S.  520,  57  L.  Ed.  330; 
Rternaman  v.  Peck  (1897)  80  Fed. 
883,  26  C.  C.  A.  214  (affirming  order  Ex 
parte  Sternaman  [D.  C.  1896]  77  Fed. 
595);  In  re  Count  De  Toulouse  Lau- 
trec  (1900)  102  Fed.  878,  43  C.  C.  A. 
42;  U.  S.  v.  Williams  (D.  C.  1910)  175 
Fed.  274;  Ex  parte  Zentner  (D.  C. 
1910)  188  Fed.  344.  Such  decision 
cannot  be  reviewed  for  error.  In  re 
Herskovits  (D.  C.  1901)  136  Fed.  713. 
Nor  for  irregularity;  nor  can  the  court 
determine  the  credit  or  weight  of  the 
evidence  on  which  the  commissioner 
acted.  In  re  Kaine  (1852)  10  N.  Y.  Leg. 
Obs.  257.  Or  review  the  decision  as  to 
the  fact  of  the  criminality  of  the  ac- 
cused. In  re  Fowler  (C.  C.  1880)  4 
Fed.  303. 

The  court  can  inquire  only  as  to  the 
jurisdiction  of  the  commissioner  over 
the  subject-matter,  and  whether  there 
was  legal  evidence  before  him.  support- 
ing the  judgment.  In  re  Adutt  (C.  O. 
1893)  55  Fed.  376.  It  can  consider  the 
record  of  proceedings  subsequent  to  the 
return  to  the  writ,  only  as  tending  to 
establish  the  truth  of  the  return,  and 
hence,  if  the  alien  was  being  held  under 
a  warrant  issued  since  the  return  day, 
so  question  as  to  the  validity  of  that 
warrant  can  be  considered.  Ex  parte 
Avakian  CD.  C.  1910)  188  Fed.  688. 

One  committed  by  a  commissioner  to 
await  the  action  of  the  secretary  of 
state  cannot  be  released  on  habeas  cor- 
pus if  the  commissioner  had  before  him 
legal  evidence  on  which  to  base  his 
judgment,  and  it  appears  that  he  decid- 
ed that  defendant  had  committed  one  of 
tbe  offenses  charged,  and  that  such  of- 
fense was  covered  by  the  extradition 
treaty.  In  re  Bryant  (C.  C.  1897)  80 
Fed.  282. 

In  habeas  corpus  proceedings  for  the 
discharge  of  a  prisoner  held  for  extra- 


dition to  a  foreign  country,  the  court 
is  not  bound  to  accept  the  statement 
of  the  complaint  that  the  place  where 
the  alleged  offense  was  committed  was 
at  the  time  of  its  commission  within 
the  territorial  jurisdiction  of  such  for- 
eign country,  but  should  determine 
that  question  for  itself,  being  govern- 
ed by  the  action  of  the  legislative  or 
executive  branch  of  the  government 
with  respect  to  the  political  status  of 
the  place  or  country  where  the  offense 
is  laid,  if  any  such  action  has  been 
taken,  and,  if  not,  acting  upon  such 
information  as  it  deems  most  trust- 
worthy, to  obtain  which  it  may  con- 
sult the  treaties,  statutes,  or  decisions 
of  foreign  countries.  In  re  Taylor  (D. 
C.  1902)  118  Fed.  196. 

In  habeas  corpus  proceedings  to  se- 
cure petitioner's  release  from  arrest 
in  extradition  for  alleged  forgery  com- 
mitted in  a  foreign  country,  evidence 
that,  by  reason  of  business  relations 
between  petitioner  and  the  persons 
claimed  to  have  been  defrauded,  they 
were  not  entitled  to  claim  that  peti- 
tioner's act  amounted  to  more  than  a 
breach  of  trust,  was  immaterial.  Ex 
parte  Zentner  (D.  C.  1910)  188  Fed. 
344. 

Whether  the  judiciary  has  authority, 
on  habeas  corpus,  after  the  fugitive  is 
under  arrest,  to  prevent  his  extradi- 
tion, if  the  president  decides  to  make 
it,  quaere.  In  re  Metzger  (N.  Y.  1847) 
1  Edm.  Sel.  Cas.  399. 

Where  a  person  had  been  arrested  as 
a  fugitive  from  justice  under  a  war- 
rant issued  by  a  commissioner  appoint- 
ed by  the  court  of  the  United  States, 
and  was  afterwards  brought  before  a 
justice  of  the  supreme  court  of  this 
state  on  habeas  corpus  for  the  purpose 
of  inquiry  into  the  cause  of  his  deten- 
tion, it  was  proper  for  the  justice  to 
look  behind  the  warrant  for  the  pur- 
pose of  ascertaining  whether  the  com- 
plaint made  was  sufficient  to  give  the 
commissioners  jurisdiction.  In  re 
Heilbonn  (N.  Y.  1853)  1  Parker,  Cr. 
R.  429. 

A  United  States  commissioner,  while 
acting  in  proceedings '  under  this  act, 
is  not  exercising  a  part  of  the  judicial 
power  of  the  United  States,  and  hence 
his  acts  are  not  subject  to  review  by 
habeas  corpus  issued  out  of  the  Su- 
preme Court.  In  re  Kaine  (1852)  14 
How.  103,  120,  14  L.  Ed.  345  (Curtis, 
J.,  in   separate   opinion). 

Petitioner  was  extradited  from  Can- 
ada on  a  charge  of  perjury.  He  be- 
came a  witness  in  his  own  behalf  on 
the  trial  which  resulted  in  a  disagree- 
ment of  the  jury,  after  which  he  was 
again  indicted  on  another  charge  of 
perjury  alleged  to  have  been  commit- 
ted in  such  trial.  Of  this  he  was  con- 
victed and  appealed  to  the  state  Court 
of  Appeals,  pending  which  he  applied 
to  the  federal  Circuit  Court  for  dis- 
charge on  habeas  corpus,  challenging 
the  jurisdiction  of  the  Btate  court  to 
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try  him  for  any  other  offense  than 
Chat  for  which  he  was  extradited  an* 
til  he  had  been  either  convicted  and 
•erred  his  sentence,  and  had  a  reason- 
able time  to  return  to  Canada,  or  had 
been  acquitted  and  had  a  like  oppor- 
tunity to  depart  the  country.  Held 
that,  as  such  objection  was  available 
on  petitioner's  appeal  and  finally  on  a 
writ  of  error  issued  from  the  Supreme 
Court  of  the  United  States,  it  would' 
not  be  determined  by  a  federal  Circuit 
Court  on  a  writ  of  habeas  corpus  pend- 
ing such  appeaL  Ex  parte  Collins  (C. 
C.  1906)  149  Fed.  573. 

Where  persons,  arrested  on  an  ap- 
plication for  their  extradition,  made 
under  oath  by  the  consul  of  a  foreign 
state,  are  discharged  on  habeas  cor- 
pus, an  appeal  is  properly  prosecuted 
by  the  consul  on  behalf  of  his  govern- 
ment. Ornelas  v.  Ruiz  (1896)  16  Sup. 
Ct.  689,  690,  161  U.  S.  502,  40  L.  Ed. 
787. 

71.  Second  exam  iaat  lea  ^- Where  a 
party  accused  of  crime  has  been  ar- 
rested, had  an  examination  before  a 
commissioner  duly  appointed,  and  been 
discharged  by  order  of  the  executive 
on  the  ground  that  the  evidence  was 
not  sufficient  to  justify  his  extradition 
for  the  crime  charged,  he  may  be 
again  arrested  for  the  same  offense, 
and  compelled  to  submit  to  a  second 
examination,  without  the  issuance  of 
a  second  mandate  by  the  executive. 
In  re  Kelly  (C.  C.  1886)  26  Fed.  852. 

The  application  may  be  renewed  aft- 
er a  discharge  on  a  previous  applica- 
tion in  another  state,  where  the  case 
1863)  Fed.  Cas.  No.  9,913. 
does  not  appear  to  have  been  fully  in- 
vestigated.      Muller's     Case     (D.     C. 

Where  a  second  extradition  proceed- 
ing is  instituted  after  the  discharge  of 
the  fugitive  on  the  ground  of  the  in- 
sufficiency of  the  evidence,  the  United 
States  commissioner  need  not,  in  ad- 
vance of  the  issuance  of  a  warrant  for 
the  arrest  of  the  fugitive,  consider  the 
sufficiency  of  additional  evidence.  Ex 
parte  Schorer  (D.  C.  1912)  195  Fed. 
334. 

A  second  arrest  and  examination  of 
an  alleged  fugitive  from  the  justice  of 
a  foreign  country  after  his  discharge 
under  prior  arrest  and  examination  is 
permissible,  where  the  discharge  arose 
through  default  either  by  failure  to 
comply  with  the  rules  of  procedure  or 


failure  of  evidence  to  hold  the  fugitive 
as  one  liable  to  extradition. '  Id. 

On  a  party  being  arrested  for  extra- 
dition and  brought  before  a  magistrate, 
that  magistrate  examines  the  case  ju- 
dicially; and  his  decision  is  not  sub- 
ject to  any  direction  on  the  part  of  the 
President.  Hence  the  question  of  re- 
manding the  prisoner  for  farther  ex- 
amination, and  the  time  of  remanding, 
are  questions  for  the  magistrate  to  de- 
termine.   (1853)  6  Op.  Atty.  Gen.  91. 

The  alleged  fugitive  may  be  arrested 
a  second  time  on  a  new  complaint,  ei- 
ther with  or  without  a  new  warrant 
of  the  president.     Id. 

A  discharge  by  a  district  judge  of  a 
person  apprehended  as  a  fugitive  from 
justice  does  not  preclude,  in  a  proper 
case,  his  rearrest  under  the  warrant 
of  another  judge,  with  a  view  to  a  re- 
examination of  the  case.  (1863)  10 
Op.  Atty.  Gen.  501. 

72.  Ssbseaneat  te  extraditiesw— See 
note  under  f  10121,  post. 

73.  Presecatlea  far  different  offense. 
—See  notes  under  H  10118,  10121, 
post. 
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§  10111.  (R.  S.  §  5271.)    Evidence  on  the  hearing. 

In  every  case  of  complaint,  and  of  a  hearing  upon  the  return  of 
the  warrant  of  arrest,  copies  of  the  depositions  upon  which  an  orig- 
inal warrant  in  any  foreign  country  may  have  been  granted,  certified 
under  the  hand  of  the  person  issuing  such  warrant,  and  attested  upon 
the  oath  of  the  party  producing  them  to  be  true  copies  of  the  orig- 
inal depositions,  may  be  received  in  evidence  of  the  criminality  of 
the  person  so  apprehended,  if  they  are  authenticated  in  such  manner 
as  would  entitle  them  to  be  received  for  similar  purposes  by  the 
tribunals  of  the  foreign  country  from  which  the  accused  party  es- 
caped.   The  certificate  of  the  principal  diplomatic  or  consular  officer 

(12394) 


Tit  66) 


■XTKADITION 


§    10111 


of  the  United  States  resident  -in  such  foreign  country  shall  be  proof 
that  any  paper  or  other  document  so  offered  is  authenticated  in  the 
manner  required  by  this  section. 

Act  Aug.  12,  1848,  c.  167,  §  2,  9  Stat.  302.    Act  June  22,  I860,  c.  184,  12 

Stat.  84. 
This  section  was  amended  by  Act  June  19,  1876,  c  133,  19  Stat.  59,  so  as  to 

read  as  follows: 

4iIn  every  case  of  complaint  and  of  a  hearing  upon  the  return  of  the  war- 
rant  of  arrest,  any  depositions,  warrants,  or  other  papers  offered  in  -evidence, 
shall  be  admitted  and  received  for  the  purpose  of  such  hearing  if  they  shall  be 
properly  and  legally  authenticated  so  as  to  entitle  them  to  be  received  as  evi- 
dence of  the  criminality  of  the  person  so  apprehended,  by  the  tribunals  of  the 
foreign  country  from  which  the  accused  party  shall  have  escaped,  and  copies  of 
any  such  depositions,  warrants  or  other  papers,  shall,  if  authenticated  accord- 
ing to  the  law  of  such  foreign  country,  be  in  like  manner  received  as  evidence ; 
and  the  certificate  of  the  principal  diplomatic  or  consular  officer  of  the  United 
States  resident  in  such  foreign  country  shall  be  proof  that  any  such  deposition, 
warrant  or  other  paper,  or  copy  thereof,  is  authenticated  in  the  manner  re- 
quired by  this  section." 

Said  amendatory  act,  however,  was  repealed  by  Act  Aug.  3,  1882,  c.  378,  §  6, 
and  so  much  of  this  section  as  originally  enacted  as  was  inconsistent  with  said 
act  was  also  repealed  thereby. 

Notes  of  Decisions 


Documentary  evidence— In  oeneral*- 

As  to  requisites  and  sufficiency  of  ev- 
idence, see  notes  to  §  10110,'ante,  "Ev- 
idence." 

Forged  papers  produced  to  and  de- 
posed to  by  witnesses  giving  deposi- 
tions abroad,  where  the  charge  is  for- 
gery, need  not  be  produced  here  before 
the  commissioner.  In  re  Farez  (0.  0. 
1870)  Fed.  Cas.  No.  4,645. 

This   section,   as    amended    in    1876 
provides  for  two  classes  of  documen- 
tary evidence:    First,  original  deposi- 
tions,  original  warrants,   and   original 
"other    papers;"      second,    copies    x>f 
"any    such    depositions,    warrants,    or 
other  papers."     In  re   Fowler  (0.  0. 
1880)  4  Fed.  303. 
—  Admissibility.— The     depositions 
authorized  by  this  section  to  be  used 
upon  the  hearing  may  also  be  admit- 
ted for  the  purpose  of  vesting  juris- 
diction in  the  commissioner  to  issue  the 
warrant.    Rice  v.  Ames  (1901)  21  Sup. 
Ct  406,  408,  180  U.  S.  371,  45  L.  Ed. 
577. 

To  render  papers  admissible  in  evi- 
dence under  Act  June  22,  1860,  it  is 
not  necessary  that  they  should  be  pa- 
pers on  which  a  warrant  of  arrest  was 
k*ued    abroad.      In    re    Farez    (O.    O. 
18™)  Fed.  Cas.  No.  4,645. 

Admissibility  of  copies  of  depositions 
token,  abroad  in  extradition  proceed- 
j*8-  In  re  MacDonnell  (C.  O.  1873) 
F«J.    Cas.  No.  8,772. 

■"*«    statutes    in    relation    to    docu- 

me*tary  evidence  from  abroad  in   ex- 

tjj^tion  cases  examined.    In  re  Stupp 

<c-  C.  1875)  Fed.  Cas.  No.  13,563. 

,^Pon  the    hearing,   copies   of^depo- 

ntionn  and  of  warrants  and  other  pa- 

^wm     certified     under     the     hand     of 

t*t  Person  issuing  them,  and  attested 

*Pon  the  oath  of  the  party  producing 

them  to  be  true  copies,  are  admissible. 

Ex  parte  Ross  (D.  0.  1869)  Fed.  Cas. 

TJo.  12,069. 


The  testimony  of  accused  is  not  ad- 
missible in  a  case  of  extradition,  tried 
by  a  federal  judge,  though  sitting  in 
a  state  where  such  evidence  would  be 
received.  In  re  Dugan  (D.  C.  1874) 
Fed.  Cas.  No.  4,120. 

Authentication     of     documents— In 

general.— Documents  which  are  so  au- 
thenticated that  the  tribunals  of  the 
country  where  the  offense  was  com- 
mitted would  receive  them  are  admis- 
sible in  support  of  the  charge.  In  re 
Henrich  (C.  C.  1867)  Fed.  Cas.  No. 
6,369;  Muller's  Case  (D.  C.  1863)  Fed- 
Cas.  No.  9,913. 

The  proper  form  of  such  authentica- 
tion considered.  In  re  Henrich  (C. 
C.  1867)  Fed.  Cas.  No.  6,369. 

There  is  nothing  in  the  statute  which 
made  the  certificate  of  the  United 
States  diplomatic  or  consular  officers 
the  only  competent  f>roof  that  either 
the  originals  or  the  ' copies  were  au- 
thenticated in  the  manner  required  by 
the  statute.  In  re  Fowler  (C  C.  1880) 
4  Fed.  303. 

—  Certificate.— What  .is  a  sufficient' 
certificate  of  authentication  of  papers: 
under  Act  1860.     In  re  Farez   (C.  C. 
1870)  Fed.  Cas.  No.  4,645. 

A  certificate,  under  this  section, 
should  show  upon  its  face  that  the  of- 
ficer who  made  it  is  the  principal  diplo- 
matic or  consular  officer  of  the  Unit- 
ed States,  resident  in  the  country  mak- 
ing the  demand  of  extradition,  and: 
should  declare  that  the  documents  to 
which  it  is  attached  are  legally  authen- 
ticated, according  to  the  laws  of  the 
country  from  which  the  fugitive  es- 
caped, so  as  to  entitle  them  to  be  re- 
ceived as  evidence  for  similar  purposes 
by  the  .tribunals  of  that  country. 
(1863)  10  Op.  Atty.  Gen.  501. 

—  Copies.— Copies  must  be  copies 
of  original  documents,  which  originals 
would  be  entitled  to  be  received  in  the 
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tribunals  of  the  foreign  country  as  «ri- 
dence  of  the  criminality  of  the  person 
in  respect  to  the  offense  charged 
against  him  as  committed  there,  if  the 
inquiry  as* to  his  criminality  in  respect 
of  said  offense  were  being  had  in  such 
foreign  tribunals;  and  such  copies 
must  be  "authenticated  according  to 
the  law  of  such  foreign  country"— that 
is,  authenticated  as  true  copies  of  such 
originals,  the  authentication  being  made 
according  to  the  law  of  the  foreign 
country.  In  re  Fowler  (C.  C.  1880)  4 
Fed.  303. 

There  is  nothing  in  the  statute  which 
necessarily  excluded  the  authentication 
of  the  copies  by  oral  proof,  or  exclud- 
ed oral  proof  as  to  what  the  law  of 
the  foreign  country  was  as  to  such 
authentication,  or  oral  proof  that  such 
oral  authentication  was  according  to 
the  law  of  the  foreign  country.    Id. 

—  Original  papers*— The  require- 
ment that  copies  of  warrants  for  extra- 
dition shall  be  certified  under  the  hand 
of  the  person  issuing  it  is  sufficiently 
met  by  the  production  of  the  original 
official  warrant  without  proof  of  the 
authority  of  the  officer  issuing  it.  In 
re  Kaine  (1852)  14  How.  103,  116,  14 1* 
Ed.  345  (Catron,  J.,  in  separate  opin- 
ion). 

The  originals  must  be  documents 
which  would  be  entitled  to  be  received 


in  tfce  tribunals  of  the  foreign  country 
as  evidence  of  the  criminality  of  the 
person,  in  respect  to  the  offense  charg- 
ed against  him  as  committed  there,  if 
the  inquiry  as  to  his  criminality  in  re- 
spect to  such  offense  were  being  had  in 
such  foreign  tribunals;  and  such  orig- 
inals must  be  authenticated  in  such  a 
proper  and  legal  manner  as  would  en- 
title them  to  be  received  as  such  evi- 
dence in  such  foreign  tribunals.  In  re 
Fowler  (0.  O.  1880)  4  Fed.  303. 

The  original  papers  may  be  authen- 
ticated by  oral  proof.    Id. 

Repeal  of  statute.— Act  Aug.  12, 
1848,  c.  167,  §  2,  giving  effect  to  treaty 
stipulations  with  foreign  governments 
for  the  extradition  of  offenders,  is  re- 
pealed by  Act  June  22,  1860,  c.  184. 
(1863)  10  Op.  Atty.  Gen.  601. 

Cited    without    definite    application, 

U.  S.  v.  Allred  (1895)  15  Sup.  Ot  231, 
233,  155  U.  S.  591,  39  L.  Ed.  273;  Or- 
nelas  v.  Ruiz  (1896)  16  Sup.  Ct  680, 
690,  161  U.  S.  502,  40  L.  Ed.  787;  In 
re  Strauss.  (1905)  25  Sup.  Gt  536, 
537,  197  U.  S.  324,  49  L.  Ed.  774;  Ex 
parte  Charlton  (O.  C.  1911)  185  Fed. 
880  (affirmed  [1913]  33  Sup.  Gt  945, 
229  U.  S.  447,  57  L.  Ed.  1274,  46  U 
R.  A.  [N.  S.]  397) ;  In  re  Wadge  (D. 
O.  1883)  15  Fed.  864  (affirmed  [G.  O. 
1883]  16  Fed.  332);  U.  S.  v.  Horn 
Hing  (D.  G.  1892)  48  Fed.  635,  639. 


§  10112.  (Act  Aug.  3,  1882,  c.  378,  §  1.)     Place  and  character  of 
the  hearing. 
All  hearings  in  cases  of  extradition  under  treaty  stipulation  or 
convention  shall  be  held  on  land,  publicly,  and  in  a  room  or  office 
easily  accessible  to  the  public.     (22  Stat.  215.) 

This  section  and  the  four  sections  next  following  were  part  of  an  act  enti- 
tled "An  act  regulating  fees  and  the  practice  in  extradition  cases." 

Section  6  of  the  act  repealed  Act  June  19,  1876,  c  133,  19  Stat.  59,  which 
amended  R.  S.  §  5271,  and  also  repealed  so  much  of  R.  S.  §  5271,  as  was  in- 
consistent with  the  provisions  of  this  act. 

,  See  note  to  K.  S.  §  5271,  ante. 

Cited    without    definite    application,      Transatlantique  (1882)  2  Sup.  Gt  87, 
New    York    v.     Gumpagnie    Generate       90,  107  U.  S.  59,  27  L.  Ed.  383. 

§  10113.  (Act  Aug.  3,  1882,  c.  378,  §  2.)    Fees  of  commissioners. 

The  following  shall  be  the  fees  paid  to  commissioners  in  cases 
of  extradition  under  treaty  stipulation  or  convention  between  the 
Government  of  the  United  States  and  any  foreign  government, 
and  no  other  fees  or  compensation  shall  be  allowed  to  or  received 
by  them: 

For  administering  an  oath,  ten  cents. 

For  taking  an  acknowledgment,  twenty-five  cents. 

For  taking  and  certifying  depositions  to  file,  twenty  cents  for  each 
folio. 

For  each  copy  of  the  same  furnished  to  a  party  on  request,  ten 
cents  for  each  folio. 

For  issuing  any  warrant  or  writ,  and  for  any  other  service,  the 
same  compensation  as  is  allowed  clerks  for  like  services. 

For  issuing  any  warrant  under  the  tenth  article  of  the  treaty  of 
August  ninth,  eighteen  hundred  and  forty-two,  between  the  United 
States  and  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
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Ireland,  against  any  person  charged  with  any  crime  or  offense  as  set 
forth  in  said  article,  two  dollars. 

For  issuing  any  warrant  under  the  provision  of  the  convention  for 
the  surrender  of  criminals,  between  the  United  States  and  the  King 
of  the  French  concluded  at  Washington  November  ninth,  eighteen 
hundred  and  forty-three,  two  dollars. 

For  hearing  and  deciding  upon  the  case  of  any  person  charged 
with  any  crime  or  offense,  and  arrested  under  the  provisions  of  any 
treaty  or  convention,  five  dollars  a  day  for  the  time  necessarily  em- 
ployed.   (22  Stat.  215.) 

This  section  prescribed  for  extradition  proceedings  the  fees  fixed  by  R.  8. 
S  847,  without  change,  except  that  R.  S.  §  847,  fixed  the  per  diem  allowance 
for  hearing  and  deciding  upon  the  case  of  any  person  charged  with  any  crime  in 
cases  under  the  treaty  with  Great  Britain  and  the  convention  with  France, 
while  this  section  fixed  the  per  diem  allowance  for  hearing  and  deciding  upon 
the  case  of  any  person  charged  with  crime  and  arrested  "under  the  provisions 
of  any  treaty  or  convention."  This  section  may  be  regarded  as  superseded  by 
Act  May  28,  1896,  c.  252,  §  21,  ante,  §  1451,  which  provided  that  each  com- 
missioner "shall  be  entitled  to  the  following  named  fees,  and  none  other,"  and 
which,  as  to  compensation  in  extradition  cases,  re-enacted  the  provisions  con- 
tained in  R.  S.  f  847,  and  not  yiose  of  this  section. 

The  fees  of  clerks  for  issuing  warrants,  etc.,  were  fixed  by  R.  S.  |  828,  ante, 
|1388. 

Notes  of  Decisions 


Fees  Mder  treaty^-Under  the  ex* 
tradition  treaty  with  Prussia  a  com- 
missioner or  marshal  may  lawfully  de- 
mand such  fees  as  are  usual  for  anal- 
ogous services  rendered  to  the  United 
States.     (1860)  0  Op.  Atty.  Gen.  497. 


Cited    without    definite    application, 

New  York  v.  Gompagnie  G£n€rale 
Transatlantique  (1882)  2  Sup.  Ct  87, 
90,  107  U.  B.  59,  27  L.  Ed.  383. 


§  10114.  (Act  Aug.  3,  1882,  c.  378,  §  3.)     Witnesses  for  indigent 
defendants. 

On  the  hearing  of  any  case  under  a  claim  of  extradition  by  any 
foreign  government,  upon  affidavit  being  filed  by  the  person  charg- 
ed setting  forth  that  there  are  witnesses  whose  evidence  is  ma- 
terial to  his  defense,  that  he  cannot  safely  go  to  trial  without  them, 
what  he  expects  to  prove  by  each  of  them,  and  that  he  is  not  pos- 
sessed of  sufficient  means,  and  is  actually  unable  to  pay  the  fees 
of  such  witnesses,  the  judge  or  commissioner  before  whom  such  claim 
for  extradition  is  heard  may  order  that  such  witnesses  be  subpoenaed ; 
2nd  in  such  cases  the  costs  incurred  by  the  process,  and  the  fees  of 
fitnesses,  shall  be  paid  in  the  same  manner  that  similar  fees  are  paid 
'D  the  case  of  witnesses  subpoenaed  in  behalf  of  the  United  States. 
(22  Stat  215.) 

The  fees  of  witnesses  were  fixed  by  R.  S.  $  848,  ante,  $  1452,  and  the  man- 
n*r  of  paying  witnesses  was  prescribed  by  R.  S.  §  855,  ante,  §  1461, 

Notes  of  Decisions 


*•  r'*l^-This  section  does  not  au- 
»rr**  a  "trial"  different  from  the 
una  nary  nea™f  which  was  given 
tr-  r  the  former  statute.  In  re 
nadSe  (D.  O.  1883)  15  Fed.  864. 

k^itfeiice  ef   i ■sanity.— The   right  to 

°<iiice   evidence   of  the   insanity   of 

^5^-%ed  in  proceedings  for  extradition 

wtar  treaty  with  Italy  of  March  23, 

4oj88,  of  a  fugitive  from  justice,  was 


ot  given  by  this  section,  so  as  to  au- 


thorize a  departure  from  the  first 
article  of  the  treaty,  requiring  a  sur- 
render on  evidence  of  criminality  which 
according  to  laws  of  the  place  where 
the  fugitive  was  found  would  justify 
his  arrest  if  the  crime  had  been  there 
committed.  Charlton  v.  Kelly  (1913) 
33  Sup.  Ct.  945,  229  U.  S.  447,  57  L. 
Ed.  1274,  46  L.  R.  A.  (N.  S.)  397, 
affirming  judgment  Ex  parte  Charl- 
ton (C.  C.  1911)  185  Fed.  880. 


§  10115.  (Act  Aug.  3,  1882,  c.  378,  §  4.)     Payment  of  fees  and 
costs. 
All  witness  fees  and  costs  of  every  nature  in  cases  of  extradi- 
tion, including  the  fees  of  the  commissioner,  shall  be  certified  by 
the  judge  or  commissioner  before  whom  the  hearing  shall  take 
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place  to  the  Secretary  of  State  of  the  United  States,  who  is  hereby 
authorized  to  allow  the  payment  thereof  out  of  the  appropriation  to 
defray  the  expenses  of  the  judiciary ;  and  the  Secretary  of  State  shall 
cause  the  amount  of  said  fees  and  costs  so  allowed  to  be  reimbursed 
to  the  Government  of  the  United  States  by  the  foreign  government  by 
whom  the  proceedings  for  extradition  may  have  been  instituted. 
(22  Stat.  216.) 

Provisions  for  the  payment  of  fees  and  costs  in  extradition  cases  were  con- 
tained in  Act  June  28,  1902,  c.  1301,  f  1,  post,  §  10117. 

Notes  of  Decisions 


Fees  allowable.— The  commissioner 
is  not  entitled  to  the  higher  fees  al- 
lowed by  this  act,  but  only  to  the  fees 
prescribed     by     the     general     statute. 


Howe  v.  U.   S.   (1006)  42  Ct  CI.  85. 
The   fees   allowed    to   commissioners 
set  forth.     Howe  v.  U.   S.    (1908)   43 
Ct.  CI.  175. 


§  10116.  (Act  Aug.  3,  1882,  c.  378,  §  5.)  Evidence  on  the  hearing. 
In  all  cases  where  any  depositions,  warrants,  or  other  papers  or 
copies  thereof  shall  be  offered  in  evidence  upon  the  hearing  of  any 
extradition  case  under  Title  sixty-six  of  the  Revised  Statutes  of 
the  United  States,  such  depositions,  warrants,  and  other  papers, 
or  the  copies  thereof,  shall  be  received  and  admitted  as  evidence  on 
such  hearing  for  all  the  purposes  of  such  hearing  if  they  shall  be  prop- 
erly and  legally  authenticated  so  as  to  entitle  them  to  be  received  for 
similar  purposes  by  the  tribunals  of  the  foreign  country  from  which 
the  accused  party  shall  have  escaped,  and  the  certificate  of  the  prin- 
cipal diplomatic  or  consular  officer  of  the  United  States  resident  in 
such  foreign  country  shall  be  proof  that  any  deposition,  warrant  or 
other  paper  or  copies  thereof,  so  offered,  are  authenticated  in  the 
manner  required  by  this  act.     (22  Stat.  216.) 

See  notes  to  R.  S.  §  5271,  ante,  $  10111,  and  to  section  1  of  this  act,  ante,  | 
10112. 

Notes  of  Decisions 


Construction    and    application*— This 

section  applies  only  to  papers  offered 
by  the  prosecution  to  establish  crim- 
inality and  not  to  papers  offered  on  the 
part  of  the  accused.  Oteiza  v.  Jaco- 
bus (1880)  10  Sup.  Ct  1031,  1033,  136 
U.  S.  330,  34  L.  Ed.  464. 

This  section  restores  in  substance 
the  provisions  of  the  act  of  June  22, 
1800,  as  respects  the  mode  of  authen- 
tication of  documentary  evidence  in  ex- 
tradition proceedings  and  supersedes 
also  the  provisions  on  that  subject  of 
R.  S.  §  5271,  ante,  §  10111.  In  re 
Behrendt  (O.  0.  1884)  22  Fed.  609. 

Depositions  not  sworn  to.— Deposi- 
tions authenticated  as  required  by  this 
section  are  properly  admitted,  though 
some  of  them  are  not  sworn  to.  Ex 
parte  Glaser  (1910)  176  Fed.  702,  100 
O.  C.  A.  254. 

Under  this  section  depositions  need 
not  be  sworn  to.  Ex  parte  La  Mantia 
(D.  C.  1913)  206  Fed.  330. 

Originals  and  ooples.— Under  this  act 
both  depositions  and  copies  thereof  re- 
quire the  same  kind  of  authentication 
to  entitle  them  to  be  received  in  evi- 
dence in  proof  of  criminality;  and, 
whether  the  original  or  a  copy  is  of- 
fered, it  is  not  admissible  under  this 
act  unless  it  would  be  receivable  in  the 
foreign  country  in  proof  of  criminali- 
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ty.  In  re  McPhun  (O.  O.  1887)  30 
Fed.  57. 

It  is  not  necessary,  otherwise  than 
by  the  certificate  of  the  consul,  to 
prove  that  the  law  of  the  foreign  coun- 
try would  allow  copies  of  depositions 
taken  before  a  magistrate  to  be  re- 
ceived as  proof  of  criminality.  In  re 
Charleston   (D.  C.  1888)  34  Fed.  531. 

Under  this  section  copies  of  deposi- 
tions certified  by  an  American  consul 
as  therein  required  are  admissible  in 
extradition  proceedings  before  a  com- 
missioner, and  need  not  be  attested 
by  oath,  as  previously  required  by 
Rev.  St.  ft  5271  (U.  S.  Comp.  St  1901, 
p.  3593).  Ex  parte  Schorer  (D.  O. 
1912)  197  Fed.  67. 

Necessary  papers.— Under  this  sec- 
tion it  is  not  necessary  that  an  in- 
dictment accompany  the  complaint  in 
order  to  establish  the  criminality  of 
the  accused.  Grin  v.  Shine  (1902)  23 
Sup.  Ct.  98,  103,  187  U.  S.  181,  47 
L.  Ed.  130. 

It  need  not  appear  that  the  deposi- 
tions or  documentary  evidence  would  be 
competent  evidence  on  the  trial  of  ac- 
cused in  the  foreign  tribunal,  if  they 
are  sufficient  to  authorize  his  arrest. 
In  re  Wadge  (C.  C.  1883)  16  Fed.  332. 

Translation  of  papers*— Where  cer- 
tain depositions  attached  to  extradition 
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papers  were  in  the  German  language, 
and  the  translator  testified  before  the 
commissioner   that  he  had  dictated  the 
translation    to    a    typewriter,    that    he 
Aid  examined  and  compared  it  as  writ- 
ten out,   and   that  the  translation  was 
correct,    there    being;   no   claim   by  pe- 
titioner that  the  translation  was  in  any 
respect  inaccurate,  it  was  no  objection 
to  the  translation  that  the  typewriter 
did   not     also     testify    with    reference 
thereto.       Ex     parte    Zentner    (D.    O. 
1910)   188  Fed.    344. 

In  an  application  by  the  government 
of  Mexico  to   a  United  States  commis- 
sioner for  the  extradition  of  a  fugitive 
under  the  treaty  of  December  11,  1861 
(12  Stat.  1200),   with  that  country,  the 
commissioner     should    decline    to    pro- 
ceed with   the    inquiry  until  a  transla- 
tion    of     the     papers     containing    the 
charges  are   produced  before  him;    but 
in  such  a  case  he  should  so  advise  that 
government    and    make  a  liberal  allow- 
ance of  time  for  the  production  of  such 
translation    before    returning    the    pa- 
pers.     (1896)    21   Op.  Atty.  Gen.  428. 
While   the    treaty  does  not  in  terms 
provide    for    such    translation,   yet   the 
proceedings     thereunder    must    accord 
with  the  rules  and  forms  of  the  tribu- 
nals of   that   jurisdiction  to  which  re- 
course is    had;     and  inasmuch  as   the 
commissioner  is  the  sole  judge  of  the 
weight  and   sufficiency  of  the  evidence 
upon    which    extradition   is    sought,   it 
follows    that    such    evidence    must    be 
presented    in    a   language    that   is   in- 
telligible to  him.     Id. 

Aathesticatloii*— Unsworn  statements 
certified  by  the  United  States  ambassa- 
dor and  the  charge  d'affaires  to  be  au- 
thenticated properly  and  legally  so  as 
to  be  received  for  similar  purposes  by 
tribunals  of  the  country  from  which 
the  accused  has  fled  are,  by  the  ex- 
press terms  of  this  section  admissible 
in  evidence  in  extradition  proceedings. 
Elias  v.  Ramirez  (1910)  30  Sup.  Ct 
181,  135,  215  U.  S.  398.  54  L.  Ed.  253. 

In  extradition  proceedings  under  sec- 
tion 5,  Act  Aug.  3,  1882,  the  certificate 
is  not  the  exclusive  source  of  authen- 
tication, but  may  be  assisted  by  other 
evidence.  In  re  Wadge  (C.  C.  1883) 
.       16  Fed.  332. 

Depositions  for  extradition  having 
been  authenticated  by  the  vice  consul 
of  the  United  States,  held,  that  the  vice 
consul  was  the  principal  diplomatic  con- 
sular officer,  and  authorized  to  authenti- 
cate such  papers.  In  re  Herres  (C.  0. 
1887)  33  Fed.  165. 

Where  the  documentary  evidence  sub- 
mitted on  the  hearing  of  an  application 
for  extradition  is  not  accompanied  by 
a  certificate  of  the  principal  diplomatic 
officer  of  the  United  States  resident  in 
the  requiring  country,  stating  clearly 
that  it  is  legally  authenticated  so  as  to 
entitle  it  to  be  received  in  support  of 
the  same  criminal  charge  in  the  tribu- 


nals of  that  country,  as  required  by  this 
act,  oral  proof  that  the  authentication 
is  proper  may  be  given  before  the 
commissioner  by  an  expert;  and  one 
who  has  served  as  a  judge  and  prac- 
ticed law  for  32  years  in  the  requiring 
country  is  an  expert  for  such  purpose. 
In  re  Benson  (C.  O.  1888)  34  Fed.  649. 

Technical  objections  to  documents  in 
extradition  proceedings  as  to  matters 
of  form  are  not  entitled  to  favorable 
consideration  by  the  courts,  and  if  the 
certificates,  signatures,  etc.,  are  in  sub- 
stantial conformity  to  the  requirements 
of  the  statute,  and  give  reasonable  as- 
surance of  authenticity,  it  is  sufficient. 
In  re  Ncely  (C.  C.  1900)  103  Fed.  626, 
judgment  affirmed  Neely  v.  Henkel 
(1901)  21  Sup.  Ct.  308,  180  U.  S.  126, 
45  I*  Ed.  457. 

The  authentication  of  documents  in 
extradition  proceedings,  which  would  be 
received  "in  similar  proceedings"  in  the 
demanding  country*  when  aided  by  oral 
proof  of  handwriting,  and  by  proof 
showing  the  purpose  for  which  they  are 
issued,  is  sufficient.  In  re  Wadge  (D. 
C   1885)  15  Fed.  864. 

—  Certificate  —  A  certificate  that 
the  depositions  and  other  documents 
offered  in  evidence  in  an  extradition 
case  are  legally  authenticated,  so  as  to 
entitle  them  to  be  received  "as  evi- 
dence" for  similar  purposes  in  the  de- 
manding country,  which  follows  the  lan- 
guage of  the  statute,  except  that  the 
words  "as  evidence"  are  added,  is  suffi- 
cient. Grin  v.  Shine  (1902)  23  Sup.  Ct 
98,  103,  187  U.  S.  181,  47  L.  Ed.  130. 

Where  the  evidence  of  criminality 
consisted  of  affidavits,  appearing  to  be 
taken  in  a  criminal  court  upon  a  charge 
of  forgeiTt  authenticated  by  the  royal 
judge  of  Prussia  to  be  valid  evidence 
according  to  the  laws  existing  in  Prus- 
sia, held  equivalent  to  a  statement  that 
such  documents  were  valid  evidence 
there  of  the  crime  of  forgery  charged. 
In  re  Behrendt  (C.  C.  1884)  22  Fed. 
699. 

The  certificate  of  the  principal  diplo- 
matic officer  of  the, United  States,  in  the 
language  of  the  statute,  certifying  to 
the  signatures  to  documentary  evidence 
taken  for  the  purposes  of  extradition,  is 
sufficient,  and  cures  defects  in  the  other 
certificates,  if  there  be  any.     Id. 

The  consul's  certificate,  if  conforma- 
ble to  the  act  of  congress,  is  absolute 
proof  that  the  papers  certified  are  re- 
ceivable in  proof  of  criminality  abroad, 
whether  they  are  originals  or  copies. 
If  this  certificate  is  not  conformable  to 
the  act  of  congress,  the  papers,  whether 
originals  or  copies,  may  still  be  receiv- 
ed upon  proof  of  the  fact  that  by  the 
foreign  law  the  papers  presented  would 
be  competent  evidence  in  proof  of  the 
criminality  of  the  accused  in  the  coun- 
try from  which  he  escaped.  In  re  Mc- 
Phun  (C.  C.  1887)  30  Fed.  57. 

The  relator  being  arrested  in  New 
York  upon  a  charge  of  forgery  commit- 
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ted  at  Calcutta,  British  India,  the  only 
proofs  of  criminality  submitted  were 
copies  of  depositions  taken  before  the 
criminal  magistrate  at  Calcutta,  attest- 
ed by  his  clerk  and  the  seal  of  his  court. 
The  consul's  certificate  stated  that  the 
depositions  were  so  authenticated  as 
"to  enable  them  to  be  used  in  evidence, 
and  as  proof  that  the  originals  were 
duly  received  in  evidence  of  the  crim- 
inality of  the  accused."  Held  insuffi- 
cient, under  the  act  of  congress;  and, 
no  other  proof  being  made  that  copies 
so  attested  could  be  received  in  evidence 
as  proof  of  criminality  within  the  Brit- 
ish dominions,  the  copies  of  depositions 
were  improperly  received.     Id. 

The  certificate  is  sufficient  where  it 
follows  the  words  of  the  statute.  In  re 
Krojanker  (C.  C.  1890)  44  Fed.  482. 

The  certificate  of  the  American  am- 
bassador to  Great  Britain  that  the  pa- 
pers containing  the  evidence  in  relation 
to  the  commission  of  the  crime  by  the 
person  held  for  extradition  "are  proper- 
ly and  legally  authenticated,  so  as  to 
entitle  them  to  be  received  in  evidence 
for  similar  purposes  by  the  tribunals  of 
Great  Britain/*  is  in  proper  form,  and 
the  documents  are  to  be  received  as 
competent  evidence.  In  re  Breen  (C.  C. 
1896)  73  Fed.  458. 

Where  the  certificate  is  signed  by 
the  charge  d'affaires  ad  interim,  the 
court  will  take  judicial  notice  that  such 
charge"  was,  at  the  time  such  certifi- 


cate was  given,  the  principal  diplomatic 
officer  of  the  country  where  it  was  giv- 
en. In  re  Orpen  (C.  C.  1898)  86  Fed. 
760. 

Documentary  proofs  being  in  German, 
and  describing  proceedings  in  Switzer- 
land as  for  "Unterschlagung,"  which 
may  mean  embezzlement  ("sous trac- 
tion"), or  only  abuse  of  trust  ("d'abus 
de  confiance"),  the  latter  not  being  a 
treaty  offense,  and  the  certificate  to  the 
authentication  of  the  document  stating, 
in  French,  that  they  were  for  a  proceed- 
ing "d'abus  de  confiance,"  held,  that  the 
error  in  the  certificate,  if  it  was  such, 
was  immaterial,  and  that  it  was  to  be 
presumed  that  the  requisition  for  the 
accused  was  for  a  trial  upon  the  treaty 
offense.  In  re  Roth  (D.  C.  1883)  15 
Fed.  506. 

Papers  purporting  to  be  depositions, 
and  duly  certified,  are  admissible, 
though  the  recitals  contained  in  the  in- 
troductory part  thereof  show  that  they 
are  mere  statements,  and  not  deposi- 
tions. In  re  Ezeta  (D.  C.  1894)  62 
Fed.  972. 

Review  —  H  abeas  corpus.  —  Whether 
the  depositions  and  other  documents 
offered  under  this  section  sufficiently 
establish  the  criminality  of  the  accused 
for  the  purpose  of  extradition  cannot 
be  reviewed  upon  habeas  corpus.  Grin 
v.  Shine  (1902)  23  Sup.  Ct.  98,  103, 
187  U.  S.  181,  47  U  Ed.  130. 

See,  also,  note  under  §  10110,  ante. 


§  10117.  (Act  June  28,  1902,  c.  1301,  §  1.)     Fees  and  costs  in  ex- 
tradition  cases,  how  paid;  duties   of  Attorney-General   and 
Secretary  of  State. 
From  and  after  June  thirtieth,  nineteen  hundred  and  three,  all 
the  fees  and  costs  in  extradition  cases  shall  be  paid  out  of  the  ap- 
propriations to  defray  the  expenses  of  the  judiciary,  and  the  At- 
torney-General shall  certify  to  the  Secretary  of  State  the  amounts  to 
be  paid  to  the  United  States  on  account  of  said  fees  and  costs  in  ex- 
tradition cases  by  the  foreign  government  requesting  the  extradition, 
and  the  Secretary  of  State  shall  cause  said  amounts  to  be  collected 
and  transmitted  to  the  Attorney-General  for  deposit  in  the  Treasury 
of  the  United  States.    (32  Stat.  475.) 

This  was  a  proviso  annexed  to  an  appropriation  for  salaries,  etc,  of  mar- 
shals in  the  sundry  civil  appropriation  act  for  the  fiscal  year  1903,  cited  above. 

Other  provisions  for  the  payment  of  fees  and  costs  were  made  by  Act  Aug.  3, 
1882,  c.  378,  |  4,  ante,  §  10115. 

Notes  of  Decisions 


Nation    responsible  for   costs.  —  By 

treaty  between  the  United  States  and 
Great  Britain,  the  expense  attending 
the  proceedings  in  extradition  is  to  be 
borne  by  the  government  making  the 
reclamation..  (1855)  7  Op.  Atty.  Gen. 
396. 

But  where,  in  consequence  of  conflict 
between  the  judicial  authorities  of  the 
United  States  and  those  of  a  state,  the 
latter  aiming  to  prevent  the  extradition, 
the  United  States  intervenes  to  main- 
tain its  own  dignity  in  the  premises,  the 
special   expenses   of   such   intervention 
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should  be  defrayed  by  the  United  States. 
Id. 

The  ordinary  expenses,  including  fees 
of  counsel,  attending  the  process  of  in- 
ternational extradition,  are  to  be  de- 
frayed by  the  demanding  government. 
(1855)  7  Op.  Atty.  Gen.  612. 

By  the  extradition  treaty, between  the 
United  States  and  Prussia,  the  expens- 
es of  the  apprehension  and  delivery  of 
a  fugitive  must  be  defrayed  by  the  par- 
ty who  makes  the  requisition  and  re- 
ceives the  fugitive.  (1860)  0  Op.  Atty. 
Gen.  497. 
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In  article  10  of  the  treaty  between  the 
United  States  and  Great  Britain  of  Au- 
gust 9,  1842  (8  Stat  576),  providing 
that  on  extradition  the  expense  of  ap- 
prehension and  delivery  shall  be  borne 
by  the  "party  who  makes  the  requisi- 
tion, and.  receives  the  fugitive,"  the 
word  "party"  refers  to  the  contracting 
parties  to  the  treaty,  and  has  no  refer- 
ence to  any  question  which  may  arise 
between  the  government  which  receives 
the  fugitive  and  its  officers  or  citizens. 
People  t.  Board  of  Sup'rs  (1890)  56 
Hun,  17,  8  N.  Y.  Supp.  752. 

State  laws.— Pen.  Code  N.  Y.  §  51, 
forbidding  an  officer  to  ask  or  receive 
any  fee  or  compensation  for  expenses 
incurred  in  procuring  from  the  govern- 


ment a  demand  on  the  executive  author- 
ity of  a  state  or  territory  or  of  a  for- 
eign government,  does  not  apply  to  in- 
ternational extradition  proceedings. 
Ellis  v.  Jacob  (1897)  45  N.  Y.  S.  177, 
17  App.  Div.  471. 

The  word  "state,"  as  used  in  Cr.  Code 
Pa.  March  31,  1860  (P.  L.  427)  5  1. 
providing  for  the  allowance  of  expens- 
es of  extradition,  which  shall  be  paid 
out  of  the  treasury  of  the  county  where 
the  offense  Is  charged  to  have  been  com- 
mitted, refers  to  states  of  the  Union; 
and  no  extradition  expenses  can  be  col- 
lected from  a  county  for  a  fugitive 
transported  into  said  county  from  Can- 
ada. Goldfon  v.  Allegheny  County 
(1900)  14  Pa.  Super.  75. 


§  10118.  (R.  S.  §  5272.)    Surrender  of  the  fugitive. 

It  shall  be  lawful  for  the  Secretary  of  State,  under  his  hand  and  seal 
of  office,  to  order  the  person  so.  committed  to  be  delivered  to  such  per- 
son as  shall  be  authorized,  in  the  name  and  on  behalf  of  such  foreign 
government,  to  be  tried  for  the  crime  of  which  such  person  shall  be 
so  accused,  and  such  person  shall  be  delivered  up  accordingly ;  and 
it  shall  be  lawful  for  the  person  so  authorized  to  hold  such  person  in 
custody,  and  to  take  him  to  the  territory  of  such  foreign  government, 
pursuant  to  such  treaty.  If  the  person  so  accused  shall  escape  out  of 
any  custody  to  which  he  shall  be  committed,  or  to  which  he  shall  be 
delivered,  it  shall  be  lawful  to  retake  such  person  in  the  same  manner 
as  any  person  accused  of  any  crime  against  the  laws  in  force  in  that 
part  of  the  United  States  to  which  he  shall  so  escape,  may  be  retaken 
on  an  escape. 

Act  Aug.  12,  1848,  c.  167,  5  3,  9  Stat  302. 

Allowing  prisoners  to  escape  was  punishable  by  R.  S.  ff  5409,  5410,  incor- 
porated into  the  Criminal  Code  in  sections  138,  139,  thereof,  post,  ff  10308, 
10309,  and  repealed  by  section  341  thereof,  post,  f  10515. 

Notes  of  DeelsioiLS 


Reviow  by  secretary  of  state.— The 
secretary  of  state  has  power  under 
this  section  to  review  the  proceedings 
in  an  extradition  case  certified  to  him, 
and  this  power  extends  to  the  review 
of  every  question  therein  presented. 
(1881)  17  Op.  Atty.  Gen.  184. 

Final  writ  or  warrant  of  oxtraditlon. 
—The  order  to  surrender  may  be  sign- 
ed by  the  secretary  of  state,  and  be 
issued  from  the  state  department  In 
re  Sheazle  (C.  C.  1845)  Fed.  Cas.  No. 
12.734. 

The  warrant  on  a  requisition  from 
the  government  of  Belgium  under  the 
treaty  of  May  1,  1874.  art.  6,  is  suffi- 
cient if  issued  from  the  state  depart- 
ment under  its  official  seal.  Ex  parte 
Van  Hoven  (C.  C.  1876)  Fed.  Cas.  No. 
16,858. 

Where  a  judge  had  ordered  a  war- 
rant of  extradition  to  issue,  the  secre- 
tary of  state,  upon  a  review  of  the 
ease,  refused  to  issue  the  warrant,  and 
the  accused  was  discharged.  In  re 
Palmer  (D.  C.  1873)  Fed.  Cas.  No. 
10,679. 

According  to  the  practice  of  the 
Executive  Department,  the  President 
is  not  considered  as  authorised,  in  the 
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absence  of  any  express  provision  by 
treaty,  to  order  the  delivering  up  of 
fugitives  from  justice.  (1841)  3  Op. 
Atty.  Gen.  061. 

The  executive  will  not  issue  his  war- 
rant for  the  surrender  of  fugitives  un- 
der the  tenth  article  of  the  treaty  of 
Washington,  except  in  cases  where  the 
preliminary  proceedings  have  been  had 
and  properly  certified  to  him.  (1843) 
4  Op.  Atty.  Gen.  240. 

When  a  commissioner  of  the  United 
States  has  made  return  according  to 
law,  as  to  an  alleged  fugitive  from  jus- 
tice, that  he  is  lawfully  subject  to  ex- 
tradition, it  is  the  duty  of  the  Secre- 
tary of  State  to  order  the  final  writ 
of  extradition,  notwithstanding  any 
contradictory  proceedings  of  the  courts 
of  a  state.  (1854)  6  Op.  Atty.  Gen. 
270. 

Where  a  marshal  of  the  United 
States  has  in  custody  a  fugitive  from 
foreign  justice,  under  warrant  of  ex- 
tradition from  the  proper  authorities 
of  the  United  States,  and  a  state  court 
undertakes  to  usurp  jurisdiction  of  the 
case,  it  is  the  duty  of  the  marshal, 
disregarding  any  process  of  the  state 
court,    to   take    the    party    to    the   ex- 
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terior  line  of  such  state,  and  there  de- 
liver him  to  the  agent  of  the  foreign 
government  (1854)  6  Op.  Atty.  Gen. 
290. 

In  a  case  of  the  extradition  of  a  fu- 
gitive from  justice,  the  act  of  congress 
does  not  require  or  authorize  the  is- 
suing of  any  warrant  by  the  state  de- 
partment until  the  facts  of  the  case 
are  judicially  ascertained  and  certified. 
(1859)  9  Op.  Atty.  Gen.  379. 

A  warrant  of  extradition,  issued  un- 
der this  section,  is  not  a  warrant  of 
arrest.     (1866)   12  Op.  Atty.  Gen.   75. 

Prosecution    for   different    offense.— 

As  to  prosecution  of  person  surren- 
dered to  the  United  States,  see  notes 
to  f  10121,  post. 

So  long  as  the  prisoner  is  tried  upon 
the  facts  which  appeared  in  evidence 
before  the  commissioner  who  commit- 
ted him  for  extradition,  and  upon  one 
of  the  charges  for  which  he  was  sur- 
rendered, it  is  immaterial  whether  he 
is  indicted  on  all  of  such  charges.  Ex 
parte  Bryant  (1897)  17  Sup.  Ct  744, 
745,  167  U.  S.  104,  42  L.  Ed.  94. 

The  meaning  of  the  words  "ought 
to  be  punished,"  from  Extradition 
Treaty  July  12,  1889,  art  3  (26  Stat 
1508)  with  Great  Britain  is  inade- 
quate to  overcome  the  positive  pro- 
visions of  this  section.  Johnson  v. 
Browne  (1907)  27  Sup.  Ct.  539,  540, 
205  U.  S.  309,  51  L.  Ed.  816,  10  Ann. 
Cas.  636. 

An  alleged  agreement  before  extra- 
dition that  the  prisoner  should  not  be 
tried  for  any  other  offense  until  he 
had  opportunity  to  return  to  the  coun- 
try from  which  he  was  extradited  does 
not  affect  the  jurisdiction  of  the  court 
to  try  him  on  a  different  charge.  U. 
S.  v.  Lawrence  (C.  C.  1876)  Fed. 
Cas.  No.  15,573. 

Where  an  extradited  prisoner  who 
is  out  on  bail  is  arrested  on  a  differ- 
ent charge  than  that  for  which  he  was 
extradited,  the  court,  in  granting  a 
writ  of  habeas  corpus,  and  giving  him 
opportunity  to  return  to  the  place 
from  which  he  was  brought,  will  not 
extend  the  protection  until  a  reason- 
able time  after  the  proceedings  then 
pending  are  ended,  but  will  only  give 
him  a  present  opportunity  to  return. 
In  re  Fitton  (C.  C.  1891)  45  Fed.  471. 

One  extradited  from  England  for  as- 
sault with  intent  to  murder  cannot  be 
convicted    of    assault    with    intent    to 


do  great  bodily  harm.  People  v.  Han- 
nan  (Sup.  1894)  9  Misc.  Rep.  600,  30 
N.  Y.  Supp.  370;  Same  v.  Stout  (1894) 
81  Hun,  336,  30  N.  Y.  Supp.  898,  judg- 
ment affirmed  (1895)  144  N.  Y.  699,  39 
N.  E.   858. 

Personal  effects  of  prisoner.— Under 
the  usages  which  govern  extraditions, 
property  found  upon  the  person  of  a 
criminal  at  the  time  of  his  arrest,  if 
obtained  by  the  commission  of  the 
criminal  act  of  which  he  is  charged, 
or  if  material  as  evidence  to  prove 
such  act,  is  generally  surrendered  with 
the  person  at  the  time  of  the  extradi- 
tion.     (1901)   23   Op.   Atty.  Gen.   535. 

The  money  taken  from  the  person  of 
C.  W.  F.  Neely  at  the  time  of  his  ar- 
rest in  this  country  for  offenses  com- 
mitted in  Cuba,  not  having  been  turn- 
ed over  to  the  authorities  of  that  is- 
land at  the  time  of  his  extradition, 
may  be  delivered  to  the  Secretary  of 
War  and  by  him  to  the  military  gov- 
ernor of  Cuba,  with  the  understand- 
ing that  it  is  to  be  retained  by  the 
latter  pending  a  judicial  determination 
of  its   true   ownership.     Id. 

If  the  request  of  the  court  of  in- 
struction of  Havana  for  this  money  is 
to  be  understood  as  an  assertion  of 
title  to  it,  it  cannot  safely  be  sur- 
rendered in  the  absence  of  a  formal 
adjudication  in  a  civil  proceeding  to 
which  Neely  was  a  party,  and  as  to 
which  he  had  his  day  in  court    Id. 

Preliminaries,  requisition,  and  man- 
date.—See  note  under  §  10110,  ante. 

Commissioners— Appointment  and  Ju- 
risdiction.—See  In  re  Kaine  (1852) 
14  How.  103,  110,  14  L.  Ed.  345;  note 
under  $  10110,  ante. 

Review— Habeas  corpus.— See  note 
under  §  10110,  ante. 

Cited  without  definite  application, 
Ornelas  v.  Ruiz  (1896)  16  Sup.  Ct 
689,  161  .U.  S.  502,  40  L.  Ed.  787; 
In  re  Strauss  (1905)  25  Sup.  Ct  535, 
537,  197  TJ.  S.  324,  49  L.  Ed.  774; 
In  re  Reinitz  (C.  O.  1889)  39  Fed. 
204,  206;  Ex  parte  Charlton  (O.  C. 
1911)  185  Fed.  880  (affirmed  Charl- 
ton v.  Kelly  [1913]  33  Sup.  Ct.  945, 
229  U.  S.  447,  57  L.  Ed.  1274,  46  L. 
R.  A.  [N.  S.]  397);  Ex  parte  McCabe 
(D.  C.  1891)  46  Fed.  363,  377,  12  L. 
R.  A.  589. 


§  10119.  (R.  S.  §  5273.)    Time  allowed  for  extradition. 

Whenever  any  person  who  is  committed  under  this  Title  or  any 
treaty,  to  remain  until  delivered  up  in  pursuance  of  a  requisition,  is 
not  so  delivered  up  and  conveyed  out  of  the  United  States  within  two 
calendar  months  after  such  commitment,  over  and  above  the  time 
actually  required  to  convey  the  prisoner  from  the  jail  to  which  he  was 
committed,  by  the  readiest  way,  out  of  the  United  States,  it  shall  be 
lawful  for  any  judge  of  the  United  States,  or  of  any  State,  upon  ap- 
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plication  made  to  him  by  or  on  behalf  of  the  person  so  committed, 
and  upon  proof  made  to  him  that  reasonable  notice  of  the  intention 
to  make  such  application  has  been  given  to  the  Secretary  of  State,  to 
order  the  person  so  committed  to  be  discharged  out  of  custody,  unless 
sufficient  cause  is  shown  to  such  judge  why  such  discharge  ought  not 
to  be  ordered. 

Act  Aug.  12,  1848,  c.  167,  |  4,  9  Stat  803. 

Notes  of  Decisions 


Tisie    fixed    by    treaty-— Under    the 
treaty  of  February  22,  1899  (31  Stat 
1825),  between  Mexico  and  the  United 
States,  providing  that  on  proper  notifi- 
cation through  the  diplomatic  channel 
either  country  shall  cause  the  arrest  of 
any  alleged  fugitive  criminal  from  the 
other,  and  "keep  him'  in  safe  custody 
for  such  time  as  may  be  practicable, 
not  exceeding  forty  days,  to  await  the 
production  of  the  documents  upon  which 
the  claim  for  extradition  is  founded," 
the  prescribed  40  days'  is  the  limit  of 
time  during  which  a  prisoner  so  arrest- 
ed may  be  detained,  unless  the  docu- 
ments have  been  produced.     Ex  parte 
Reed  (D.  C.  1908)  158  Fed.  891. 

Discharge  of  prisoner.— Under  this 
lection  on"  who  has  been  arrested  as 
a  fugitive  from  justice  from  a  foreign 
country,  and  detained  for  more  than 
two  months  in  jail  without  trial,  is  en- 
titled to  be  discharged,  though  at  the 
time  of  the  application  an  officer  from 
the  country  asking  extradition  is  on  his 
way  to  remove  the  prisoner,  where, 
with  reasonable  diligence,  the  officer 
might  have  been  present  before  the  ap- 
plication was  made,  and  no  sufficient 
cause  is  shown  why  he  has  been  delay- 
ed. In  re  Dawson  (O.  C.  1900)  101 
Fed.  253. 

It  is  the  duty  of  the  civil  magistrate 


to  commit  fugitives  from  justice  from 
a  foreign  state  to  give  the  foreign  gov- 
eminent  an  opportunity  to  demand 
them,  and  our  own  in  time  to  deliver 
him;  and,  if  no  such  application  be 
made  and  recognized  within  reasonable 
time,  the  prisoner  will  be*  discharged  on 
habeas  corpus.  In  re  Washburn  (N. 
Y.  1819)  4  Johns.  Ch.  106,  3  Wheeler, 
Or.  Cas.  473,  8  Am.  Dec.  548. 

Cited  without  definite  application, 
Ornelas  v.  Ruiz  (1896)  16  Sup.  Ct  689, 
161  U.  S.  502,  40  L.  Ed.  787;  Wright 
v.  Henkel  (1903)  23  Sup.  Ct.  781,  786, 
190  U.  S.  40,  47  L.  Ed.  948;  Pettit  v. 
Walshe  (1904)  24  Sup.  Ct  657,  659, 
194  U.  S.  205,  48  L.  Ed.  938;  In  re 
Strauss  (1905)  25  Sup.  Ct  535,  537, 
197  U.  S.  324,  49  L.  Ed.  774;  Charlton 
v.  Kelly  (1913)  33  Sup.  Ct  945,  229  U. 
3.  447,  57  L.  Ld.  1274,  46  L.  R.  A.  (N. 
S.)  397;  In  re  Bryant  (C.  C.  1897)  80 
Fed.  282,  283  (affirmed  [1897]  17  Sup. 
Ct.  744,  167  U.  S.  104,  42  L.  Ed.  94) ; 
Ex  parte  Charlton  (C.  C.  1911)  185 
Fed.  880  (affirmed  [1913]  33  Sup.  Ct 
945,  229  U.  S.  447,  57  L.  Ed.  1274,  46 
L.  R.  A.  [N.  S.]  397) ;  People  v.  Han- 
nan  (Sup.  1894)  9  Misc.  Rep.  600, 
30  N.  Y.  Supp.  370;  Same  v.  Stout 
(1894)  81  Hun,  336,  30  N.  Y.  Supp. 
898  (judgment  affirmed  [1895]  144  N. 
Y.  699,  39  N.  E.  858). 


§  10120.  (R.  S.  §  5274.)    Continuance  of  provisions  limited. 

The  provisions  of  this  Title  relating  to  the  surrender  of  persons 
who  have  committed  crimes  in  foreign  countries  shall  continue  in 
force  during  the  existence  of  any  treaty  of  extradition  with  any  for- 
eign government,  and  no  longer. 

Act  Aug.  12,  1848,  c.  167,  ft  5,  9  Stat.  303. 


Cited  without  definite  application, 
Ornelas  v.  Ruiz  (1896)  16  Sup.  Ct.  689, 
161  TJ.  S.  502,  40  L.  Ed.  787;  In  re 
Strauss  (1905)  25  Sup.  Ct  535,  537, 
197  U.  S.  324,  49  L.  Ed.  774;   Ex  parte 


Charlton  (C.  C.  1911)  185  Fed.  880 
(affirmed  [1913]  33  Sup.  Ct.  945,  229 
U.  S.  447,  57  L.  Ed.  1274,  46  L.  R.  A. 
[N.  S.]  397). 


§  10121.  (R.  S.  §  5275.)    Protection  of  the  accused. 

Whenever  any  person  is  delivered  by  any  foreign  government  to 
an  agent  of  the  United  States,  for  the  purpose  of  being  brought  with- 
in the  United  States  and  tried  for  any  crime  of  which  he  is  duly  ac- 
cused, the  President  shall  have  power  to  take  all  necessary  measures 
for  the  transportation  and  safe-keeping  of  such  accused  person,  and 
for  his  security  against  lawless  violence,  until  the  final  conclusion  of 
his  trial  for  the  crimes  or  offenses  specified  in  the  warrant  of  extra- 
dition, and  until  his  final  discharge  from  custody  or  imprisonment  for 
or  on  account  of  such  crimes  or  offenses,  and  for  a  reasonable  time 
thereafter,  knd  may  employ  such  portion  of  the  land  or  naval  forces 
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of  the  United  States,  or  of  the  militia  thereof,  as  may  be  necessary 
for  the  safe-keeping  and  protection  of  the  accused. 

Act  March  3,  lfc69,  c.  141,  f  1,  15  Stat.  $37. 


i    Notes  of  Decisions 


Right  to  asylum,— A  fugitive  from 
justice  has  no  right  to  an  asylum,  ex- 
cept as  provided  for  by  treaty.  Collins 
v.  O'Neil  (1909)  29  Sup.  Ct.  573,  576, 
214  U.  S.  113,  53  L.  Ed.  933. 

Person  opposing  extradition.— Al- 
though, under  the  extradition  treaty  of 
1890  between  Great  Britain  and  the 
United  States  and  the  laws  of  Canada, 
a  person  whose  extradition  is  sought  by 
the  United  States  from  the  Dominion  of 
Canada  has  the  right  to  oppose  his  ex- 
tradition by  legal  proceedings,  he  is 
nevertheless,  during  the  pendency  of 
such  proceedings,  a  person  fleeing  from 
justice,  within  the  meaning  of  section 
1709.  U.  S.  ▼.  Greene  (D.  C.  1906) 
146  Fed.  803,  judgment  affirmed  Greene 
v.  U.  S.  (1907)  154  Fed.  401,  85  C.  C. 
A.  251,  and  writ  of  certiorari  denied 
(1907)  28  Sup.  Ct.  261,  207  U.  S.  596, 
52  L.  Ed.  357. 

Subsequent  to  extradltlon^-That  an 

indictment  on  the  strength  of  which  the 
defendant  was  extradited  is  defective, 
and  held  bad  on  demurrer,  does  not 
prevent  the  state  from  prosecuting  him. 
In  re  Iiowe  (1896)  77  Fed.  161,  23  C. 
C.  A.  103. 

The  question  whether  or  not  a  fugi- 
tive shall  be  surrendered  by  a  country 
in  which  he  has  sought  asylum  must  of 
necessity  be  decided  by  the  government 
of  such  country,  and  its  decision,  ap- 
proved ,  by  its  courts,  that  the  offense 
charged  is  within  the  terms  of  an  ex- 
tradition treaty  between  that  country 
and  the  one  making  the  demand,  is 
final,  and  the  question  cannot  be  again 
raised  in  the  courts  of  the  latter  coun- 
try after  extradition.  Greene  v.  U.  8. 
(1907)  154  Fed.  401,  85  C.  C.  A.  251, 
affirming  judgment  U.  S.  v.  Greene  (D. 
C.  1906)  146  Fed.  803,  and  writ  of 
certiorari  denied  (1907)  28  Sup.  Ct 
261,  207  U.  S.  596,  52  L.  Ed.  357. 

Persons  surrendered  by  Canada  to  the 
United  States,  under  sections  4  and  10 
of  article  1  of  the  extradition  treaty  of 
1890  between  Great  Britain  and  the 
United  States,  to  be  tried  for  the  crime 
of  "participation  in  fraud  by  an  agent 
or  trustee,"  were  tried  for  such  crime 
where  the  indictment  charged  them  with 
conspiracy  with  a  disbursing  officer  of 
the  government  to  defraud  the  United 
States  by  presenting  false  and  fraudu- 
lent claims  to  such  officer  and  by  his  al- 
lowance and  payment  of  the  same  from 
public  money  in  his  hands,  the  acts  and 
transactions  charged  and  proved  before 
the  extradition  commissioner  and  under 
the  indictment  being  the  same.    Id. 

Where  a  demand  for  the  surrender  of 
a  fugitive  has  been  acceded  to  either 
under  the  obligation  of  a  treaty  or  as  a. 
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matter  of  comity,  the  accused  is  triable 
in  the  courts  of  the  country  to  which 
he  is  returned  on  the  charge  upon  which 
he  was  surrendered.    Id. 

It  is  not  a  good  plea  to  an  indictment 
for  bribery  that  defendant  was  brought 
into  the  jurisdiction  of  the  court  under 
an  extradition  treaty  on  a  charge  of 
forgery.  U.  S.  v.  Caldwell  (C.  C. 
1871)  Fed.  Cas.  No.  14,707. 

In  the  tribunals  of  his  own  country, 
the  surrendered  fugitive  cannot  ques- 
tion the  good  faith  of  the  extradition 
proceedings.  In  re  Miller  (C.  C.  1885) 
23  Fed.  32. 

A  fugitive  from  justice,  extradited 
and  convicted  for  the  crime  for  which 
the  warrant  of  extradition  shows  he 
was  surrendered,  cannot  defeat  execu- 
tion of  sentence  by  setting  up  irregu- 
larities in  the  action  of  the  foreign 
court  which  granted  the  warrant.  Hall 
v.  Patterson  (C.  C.  1891)  45  Fed.  352. 

Acosta,  having  been  returned  from 
Mexico  to  the  state  of  Florida  under 
extradition  proceedings,  to  be  punished 
for  a  crime  committed  within  that 
state,  was  convicted  and  sentenced  to 
imprisonment  Upon  his  release  he 
was  arrested  for  another  crime  without 
having  an  opportunity  of  returning  to 
Mexico.  Demand  having  been  made  up- 
on the  state  department  by  the  Mexican 
government  for  his  release,  and  it  not 
appearing  that  the  prisoner  has  made 
an  attempt  to  invoke  his  right  to  re- 
turn to  Mexico,  held,  that  any  action  by 
the  department  of  state  at  this  time 
to  secure  his  release  would  be  prema- 
ture.    (1901)  23  Op.  Atty.  Gen.  604. 

lie  may  either  apply  to  the  federal 
courts  for  a  writ  of  habeas  corpus,  or 
interpose  the  alleged  irregularity  of  his 
arrest  as  a  matter  of  defense  on  the 
trial  of  his  case  in  the  state  court    Id. 

The  question  whether,  in  case  any 
rights  the  prisoner  may  possess  are  de- 
nied in  the  state  courts,  the  federal 
government  is  powerless  or  free  from 
obligation  to  interfere  in  that  which 
may  then  be  a  matter  of  international 
obligation,  is  not  decided.     Id. 

A  person  brought  within  the  jurisdic- 
tion of  the  state  court  under  extradi- 
tion proceedings  cannot  raise  the  ob- 
jection that  the  offense  with  which  he 
was  charged  in  the  extradition  pro- 
ceedings was  not  within  the  treaty  be- 
tween our  own  and  the  government 
from  whose  territory  he  was  taken,  or 
that  the  latter  government  was  deceiv- 
ed or  defrauded.  The  question  of  good 
faith  is  for  the  two  governments.  Ad- 
riance  v.  Lagrave  (1874)  59  N.  Y.  110, 
17  Am.  Rep.  317,  reversing  order 
Bacharach  v.  Same  (1874)  1  Hun,  689, 
4  Thomp.  &  C.  215. 
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Pretention  for  different  offense.— 
Prosecution  of  person  surrendered  by 
the  United  States,  see  note  under  § 
10118,  ante. 

An  extradited  person  can  only  be 
tried  for  an  extraditable  offense,  and 
only  for  the  offense  for  which  he  is  ex- 
tradited. U.  S.  v.  Rauscher  (1886)  7 
Sup.  Ct.  234,  238,  119  U.  S.  407,  30  L. 
Ed.  425;  Ex  parte  Coy  (D.  C.  1887) 
32  Fed.  911;  People  v.  Gray  (1884)  06 
CaL  271,  5  Pac.  240;  Commonwealth  v. 
Hawea  (1878)  76  Ey.  (13  Bush)  697, 
26  Am,  Rep.  242;  Bacharach  v.  La- 
grave  (N.  Y.  1874)  47  How.  Prac  385. 

Where  an  extradited  person  commit- 
ted perjury  on  the  trial  of  the  offense 
for  which  he  was  extradited,  and  the 
trial  resulted  in  disagreement,  he  could 
be  prosecuted  for  the  perjury  before 
final  conclusion  of  the  trial  of  the  of- 
fense for  which  he  was  extradited. 
Collins  ▼.  O'Neil  (1909)  29  Sup.  Ct 
573.  576,  214  TJ.  S.  113,  53  L.  Ed.  933. 

The  finding  of  a  new  indictment,  to 
remedy  a  technical  defect  in  a  former 
one,  does  not  charge  another  or  differ- 
ent offense,  so  as  to  prevent  the  trial, 
on  the  good  indictment,  of  a  defendant 
who  has  been  extradited  from  a  foreign 
country  on  the  defective  one.  In  re 
Howe  (1896)  77  Fed.  161,  23  C.  C.  A. 
103. 

One  extradited  as  an  accomplice  held 
not  exempt  from  trial  as  a  principal, 
the  distinction  between  principals  and 
accessories  having  been  abrogated  by 
the  laws  of  the  state.    Id. 

Extradition  proceedings  do  not,  by 
their  nature,  secure  immunity  from 
prosecution  for  other  offenses  than  that 
for  which  the  prisoner  was  surrendered. 
U.  8.  v.  Lawrence  (C.  C.  1876)  Fed. 
Cas.  No.  15,573. 

In  the  absence  of  express  treaty  stip- 
ulations to  the  contrary,  one  extradited 
may  be  held  by  the  receiving  govern- 
ment on  account  of  a  prior  conviction 
and  sentence  for  a  nonextraditable 
crime.  In  re  Miller  (C.  C.  1885)  23 
Fed.  32. 

Under  the  treaty  with  the  Swiss  con- 
federation it  is  immaterial  what  prior 
charges  have  been  made  in  Switzerland 
against  the  accused,  if  the  complaint 
here  presented  charge  a  treaty  offense; 
and,  if  the  commission  of  the  offense 
be  duly  established  before  the  commis- 
sioner, he  cannot  be  discharged  on  ha- 
beas corpus,  though  it  should  appear 
that  a  proceeding  for  a  different  and 
less  offense,  not  included  in  the  treaty, 
had  been  previously  taken  against  him 
in  Switzerland.  In  re  Roth  (D.  C. 
1883)  15  Fed.  506. 

The  information  upon  which  extradi- 
tion papers  were  based  charged  the  de- 
fendant with  the  burning  of  a  "house" 
owned  by  a  person  named,  and  "occu- 
pied and  inhabited'*  by  persons  named 
for  specified  business  purposes.  The 
indictment  found  against  the  defendant 
after  his  extradition,  and  upon  which 
he  was   tried,   charged   him   with   the 


burning  of  a  "store  building"  owned 
and  occupied  by  the  same  persons,  and 
for  the  same  purposes,  as  specified  in 
the  information.  Held,  that  the  word 
"house,"  as  used  in  the  information, 
could  not  be  considered  as  meaning  a 
dwelling  house,  but  must  be  construed 
in  connection  with  the  other  averments, 
which  clearly  showed  it  to  be  a  store 
building,  and  that,  therefore,  there  was 
no  variance  between  the  charge  upon 
which  the  defendant  was  extradited, 
and  the  one  for  which  he  was  tried. 
Cohn  v.  Jones  (D.  C.  1900)  100  Fed. 
639. 

A  trial  court  should  refuse  to  try 
the  extradited  prisoner  for  any  offense 
except  the  charges  mentioned  in  the 
warrant  of  extradition,  and  should  dis- 
charge him  from  custody  after  he  has 
been  acquitted  on  trial  for  the  offenses 
for  which  he  was  extradited.  But  if, 
after  being  so  discharged,  he  comes 
voluntarily  within  the  jurisdiction  of 
our  laws,  or  can  be  reached  through 
the  extradition  clause  of  the  federal 
constitution,  or  through  the  comity  of  a 
foreign  government,  he  may  be  tried 
under  the  other  indictments  against 
him  for  embezzlement,  etc.  Common- 
wealth ▼.  Hawes  (1878)  76  Ky.  (13 
Bush)  697,  26  Am.  Rep.  242. 

Where,  though  extradition  proceed- 
ings were  brought  against  defendant  in 
a  foreign  country,  he  was  arrested  on 
board  an  American  ship,  while  volunta- 
rily returning  to  the  United  States,  he 
is  not  entitled  to  claim  immunity  from 
prosecution  under  an  indictemnt  other 
than  that  which  was  the  basis  of  the 
extradition  proceedings.  Ward  v.  State 
(1899)  52  S.  W.  996,  102  Tenn.  724. 

—  Persons  extradited  from  Great 
Britain  ^-Immunity  under  treaty  of 
1842,  see  U.  S.  v.  Lawrence  (C.  C. 
1876)  Fed.  Cas.  No.  15,573;  IT.  S.  v. 
Watts  (D.  C.  1882)  14  Fed.  130;  Ex 
parte  Hibbs  (D.  C.  1886)  26  Fed.  421; 
(1875)  15  Op.  Atty.  Gen.  501;  Com- 
monwealth v.  Hawes  (1878)  76  Ky.  (13 
Bush)  697,  26  Am.  Rep.  242. 

Under  article  3  of  the  extradition 
convention  of  1880  between  the  Unit- 
ed States  and  Great  Britain,  providing 
that  no  person  surrendered  shall  be  tri- 
able for  any  offense  prior  to  his  extra- 
dition, other  than  that  for  which  he 
was  surrendered,  without  opportunity 
of  returning  to  the  country  surrender- 
ing him,  construed  in  connection  with 
this  section,  one  surrendered  by  Can- 
ada could  not  be  arrested  and  held  for 
a  different  offense  committed  prior  to 
"his  extradition,  until  the  charge  on 
which  he  was  surrendered  had  been 
finally  disposed  of,  although  after  be- 
ing admitted  to  bail  he  returned  to 
Canada,  as  until  final  discharge  he  was 
in  the  custody  of  the  authorities  or  of 
his  bail.  Cosgrove  v.  Winney  (1899) 
19  Sup.  Ct.  598,  174  U.  S.  64,  43  L. 
Ed.   897. 

Absolute  identity  of  statutes  in  Great 
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Britain  and  the  United  States  defining 
the  offense  of  fraud  by  a  corporate  di- 
rector is  not  necessary  to  make  such 
offense  "criminal  by  the  laws  of  both 
countries,"  within  the  meaning  of  the 
provisions  of  article  1  of  the  treaty 
with  Great  Britain  of  1889  (26  Stat. 
1508),  defining  extraditable  crimes.  It 
is  sufficient  if  the  essential  character 
of  the  transaction  is  the  same  and  is 
made  criminal  by  both  statutes. 
Wright  v.  Henkel  (1903)  23  Sup.  Ot 
781,  785,  190  U.  S.  40,  47  L.  Ed.  948, 
affirming  order  In  re  Wright  (C.  O. 
1903)  123  Fed.  463. 

The  omission  of  the  words,  "or  be 
punished,"  from  the  provision  of  ar- 
ticle 3  of  Extradition  Treaty  July  12, 
1889  (26  Stat  1508)  with  Great  Brit- 
ain, that  no  person  extradited  "shall  be 
triable  or  be  tried"  for  any  crime  or 
offense  committed  prior  to  his  extradi- 
tion other  than  the  offense  for  which 
he  was  surrendered  until  he  shall  have 
had  an  opportunity  of  returning  to  the 
country  from  which  he  was  surrender- 
ed, does  not  justify  the  imprisonment, 
upon  a  former  conviction  for  another 
and  different  offense,  of  a  person  ex- 
tradited from  Canada  for  an  offense 
against  the  United  States,  until  he  has 
had  an  opportunity  to  return  to  Can- 
ada— especially  where  extradition  has 
been  refused  for  the  other  offense — 
since  this  omission  is  inadequate  to 
overcome  the  positive  provisions  and 
the  otherwise  manifest  scope  and  ob- 
ject of  the  treaty,  and  the  earlier  Ash- 
burton  treaty  of  1842  (8  Stat  572- 
576),  which  are  to  limit  imprisonment 
as  well  as  the  trial  to  the  crime  for 
which  extradition  has  been  demanded 
and  granted.  Johnson  v.  Browne 
(1907)  27  Sup.  Ct.  539,  540,  205  U.  S. 
309,  51  L.  Ed.  816,  10  Ann.  Cas.  636, 
affirming  order  Ex  parte  Browne  (C.  C. 
1906)  148  Fed.  68. 

Immunity  from  trial  for  an  offense 
committed  by  a  person  after  his  extra- 
dition until  he  has  been  afforded  an 
opportunity  to  return  to  the  country 
whence  he  was  extradited  was  not  giv- 
en by  the  provisions  of  the  treaties 
with  Great  Britain  of  Aug.  9,  1842  (8 
Stat  576),  and  July  12,  1889  (26  Stat. 
1508),  or  this  section,  under  which 
such  immunity  as  to  prior  offenses  only 
is  secured.  Collins  v.  O'Neil  (1909) 
29  Sup.  Ct  573,  575,  214  U.  S.  113,  53 
L.  Ed.  933,  affirming  judgments  Ex 
parte  Collins  (1907)  90  Pac.  827,  151 
Cal.  340,  129  Am.  St.  Rep.  122,  and 
(1907)  91  Pac.  397,  151  Cal.  341,  129 
Am.  St  Rep.  122. 

Extradited  person  has  no  right  to 
have  trial  of  the  offense  for  which  he 
was  extradited  before  he  can  be  tried 
for  an  offense  subsequently  committed, 
by  treaties  with  Great  Britain  of  Aug. 
9,  1842,  and  July  12,  1889,  or  this  sec- 
tion. Collins  v.  Johnston  (1915)  35 
Sup.  Ct  649,  237  U.  S.  502,  59  L.  Ed. 
1071.     Immunity  from  trial  for  an  of- 
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fense  committed  after  extradition,  be- 
fore opportunity  to  return  to  the  coun- 
try whence  he  was  extradited,  was  not 
given  by  treaties  with  Great  Britain  of 
Aug.  9,  1842,  and  July  12,  1889,  or  by 
this  section.    Id. 

A  person  extradited  from  Canada 
to  the  United  States  under  the  Treaty 
of  1889  for  trial  on  a  pending  indict- 
ment cannot  be  seized  by  officers  of  the 
United  States  on  his  arrival  in  this 
country  and  imprisoned  in  execution  of 
a  prior  judgment  against  him  on  a  dif- 
ferent charge.  Ex  parte  Browne  (G. 
C.  1906)  148  Fed.  68.  order  affirmed 
Johnson  v.  Browne  (1907)  27  Sup.  Ot. 
539,  205  U.  S.  309,  51  L.  Ed.  816,  10 
Ann.  Cas.  636. 

Under  article  3  of  the  treaty  of  ex- 
tradition of  1890  (26  Stat.  1509)  be- 
tween the  United  .States  and  Great 
Britain  a  person  who,  under  the  pro- 
visions of  that  treaty,  is  extradited  for 
an  offense  and  upon  trial  is  acquitted 
cannot  be  again  arrested  and  tried  up- 
on some  other  charge  until  he  first 
shall  have  had  an  opportunity  of  re- 
turning to  the  country  from  which  he 
was  surrendered.  (1901)  23  Op.  Atty. 
Gen.  431.  Underwood,  an  American 
citizen,  having  been  extradited  from 
Canada  in  1897  on  a  charge  of  murder 
committed  in  Texas,  was  tried  and  ac? 
quitted  and  immediately  rearrested  on 
two  charges  of  robbery  committed  pri- 
or to  his  extradition,  was  tried,  found 
guilty,  and  sentenced  to  sixteen  years* 
imprisonment  in  the  penitentiary  of 
Texas.  Upon  demand  of  the  British 
government  for  his  release,  held,  that 
the  prisoner,  being  an  American  citi- 
zen, and  having  taken  no  legal  steps  to 
invoke  the  provisions  of  that  treaty,  no 
international  obligation  exists  on  the 
part  of  the  United  States  to  secure,  on 
demand  of  the  British  government,  the 
release  of  Underwood,  regardless  of 
any  action  which  he  might  take  on  his 
own  behalf  to  secure  his  release  on 
habeas  corpus.  Id.  The  question  in- 
volved is  a  legal  one  and  respects  the 
legal  rights  of  the  prisoner  under  the 
extradition  treaty;  his  remedy,  there- 
fore, is  a  legal  one,  and,  under  the  cir- 
cumstances of  this  case,  there  are  no 
steps  which  may  appropriately  be  tak- 
en by  the  executive  in  order  to  fulfill 
the  obligations  of  that  treaty.    Id. 

One  extradited  from  Canada  is  not 
immune  from  trial  for  another  offense 
committed  after  his  extradition,  and 
before  given  opportunity  to  return  to 
Canada,  and  that  though  the  Canadian 
officials  might* have  refused  to  surren- 
der him  without  receiving  the  assur- 
ance referred  to  in  the  Canadian  act 
as,  by  surrendering  him  without  such 
assurance,  the  rights  of  the  United 
States  and  the  state  were  limited  only 
by  the  treaty.  Ex  parte  Collins  (CaL 
1907)  90  P.  827. 

Where  defendant  was  extradited 
from   Canada  for  setting  fire  to   and 
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burning  a  certain  brick  "house,"  oc- 
cupied and  inhabited  as  a  retail  shoe 
store,  and  was  indicted  for  setting  fire 
to  and  burning  a  certain  store  "build- 
ing" then  and  there  occupied  as  a 
store,  the  objection  that  the  crimes 
charged  in  the  information  and  in  the 
indictment  were  not  the  same  was  with- 
out merit.  State  v.  Spiegel  (1900)  83 
N.  W.  722,  111  Iowa,  701. 

One  extradited  from  England  for  as- 
sault with  intent  to  murder  cannot  be 
convicted  of  assault  with  intent  to  do 
great  bodily  harm.  People  v.  Hannan 
(Sup.  1894)  9  Misc.  Rep.  600,  30  N.  Y. 
Supp.  370;  Same  v.  Stout  (1894)  81 
Hun,  336,  30  N.  Y.  Supp.  898,  judg- 
ment affirmed  (1895)  144  N.  Y.  699,  39 
N.  E.  85S. 

A  person  extradited  from  Great  Brit- 
ain, and  serving  a  term  of  imprison- 
ment for  the  crime  in  question,  cannot 
be  put  on  trial  for  another  crime  for 
which  he  might  have  been  extradited 
until  the  lapse  of  a  reasonable  time 
from  the  expiration  of  the  term  of 
sentence.  State  v.  Vanderpool  (1883) 
39  Ohio  St.  273,  48  Am.  Rep.  431. 

—  Parsons   extradited   from    Mex- 

teSw— Acosta,  having  been  returned  from 
Mexico  to  the  state  of  Florida  under 
extradition  proceedings,  to  be  punished 
for  a  crime  committed  within  that 
state,  was  convicted  and  sentenced  to 
imprisonment.  Upon  his  release  he 
was  arrested  for  another  crime  without 
having  an  opportunity  of  returning  to 
Mexico.  Demand  having  been  made 
upon  the  state  department  by  the  Mex- 
ican government  for  his  release,  and  it 
not  appearing  that  the  prisoner  has 
made  an  attempt  to  invoke  his  right  to 
return  to  Mexico,  held,  that  any  action 
by  the  department  of  state  at  this  time 
to  secure  his  release  would  be  prema- 
ture.   (1901)  23  Op.  Atty.  Gen.  604. 

A  person  was  extradited  to  Texas 
from  Mexico  on  a  requisition  charging 
him  with  theft,  but  prior  to  his  extra- 
dition he  was  indicted  in  Texas  for 
embezzlement  of  private  funds,  which 
is  an  offense  not  enumerated  in  the  ex- 
tradition treaty  between  the  United 
States  and  Mexico.  Held,  that  he  could 
not  be  prosecuted  for  such  offense, 
since  it  was  not  the  one  for  which  he 
was  extradited.  Blandford  v.  State 
(1881)  10  Tex.  App.  627. 

Where  petitioner  was  extradited  from 
Mexico  under  an  indictment  charging 
an  extraditable  offense,  and  thereafter 
the  indictment  was  quashed  in  the  de- 
manding state,  petitioner  was  not  en- 
tided  to  a  reasonable  time  to  return  to 
Mexico  before  being  called  on  to  an- 
swer a  new  indictment  charging  the 
same  facts.  Ex  parte  Fiscal  (Tex.  Gr. 
App.  1907)  100  S.  W.  773. 

— —  Waiver  of  Immunity.— A  person 
illegally  tried  for  another  crime  than 
that  for  which  he  was  extradited  can- 
not waive  his  privilege  of  exemption 
under  the  provisions  of  the  extradition 


treaty.  Ex  parte  Coy  (D.  C.  1887)  32 
Fed.  911. 

Where  an  indicted  person,  who  has 
escaped  to  Canada,  and  against  whom 
an  extradition  warrant  has  been  issued, 
returns  to  this  country  voluntarily,  un- 
der an  agreement  that  he  shall  only  be 
tried  for  the  offense  for  which  he  has 
been  indicted,  and  he  is  thereupon  tried 
and  convicted,  the  objection  that  the 
crime  for  which  he  was  tried  was  not 
an  extraditable  offense  must  be  raised 
at  the  trial  and  taken  to  the  supreme 
court  on  appeal  or  certiorari  in  order 
to  be  available.  In  re  Cross  (D.  C. 
1890)  43  Fed.  517. 

One  extradited  from  a  foreign  coun- 
try to  answer  a  particular  offense,  and 
rearrested  on  a  different  charge,  from 
which  he  is  immune,  does  not  waive 
such  immunity  by  giving  bail  to  the  sec- 
ond arrest  Bacharach  v.  Lagrave  (N. 
Y.  1874)  47  How.  Prac.  386. 

Arrest  on  civil  process.— The  implied 
limitation  in  extradition  treaties,  that 
the  person  extradited  shall  not  be  ar- 
rested for  any  offense  except  that  for 
which  he  was  extradited  until  the  lapse 
of  a  reasonable  time  after  the  termina- 
tion of  the  extradition  proceedings,  to 
enable  him  to  return  to  the  country 
from  which  he  was  brought,  and  the 
provisions  of  this  section  apply  to  a 
subsequent  arrest  in  a  civil  action,  as 
well  as  to  an  arrest  for  crime.  In  re 
Reinitz  (C.  C.  1889)  39  Fed.  204,  4 
L.  R.  A.  236. 

While  parties  participating  in  having 
a  person  brought  by  extradition  pro- 
ceedings within  the  jurisdiction  of  the 
state  court  in  bad  faith  for  the  purpose 
of  having  him  arrested  on  civil  process 
may  not  receive  an  advantage  from 
their  wrongful  acts,  the  rule  does  not 
apply  to  persons  not  concerned  therein. 
Adriance  v.  Lagrave  (1874)  59  N.  Y. 
110,  17  Am.  Rep.  317,  reversing  order 
Bacharach  v.  Same  (1874)  1  Hun,  689, 
4  Thomp.  &  C.  215. 

An  extradited  person  brought  within 
the  jurisdiction  of  the  courts  of  the 
state  for  any  act,  criminal  or  civil, 
committed  prior  to  the  extradition,  may 
be  retained  by  arrest  under  the  civil 
process.    Id. 

Defendant,  a  judgment  debtor,  was 
extradited  from  England,  and  the  offi- 
cer who  conveyed  her  to  America  ob- 
tained possession  of  certain  personal 
property  belonging  to  her.  While  en 
route  the  judgment  creditor  obtained 
an  order  requiring  the  officer  to  an- 
swer as  to  what  property  of  defendant 
he  had  in  his  possession,  and  after 
reaching  America,  and  while  she  was 
still  in  custody,  orders  appointing  a  re- 
ceiver of  her  property,  and  requiring 
the  officer  to  deliver  it  to  the  receiver, 
were  made,  all  which  orders  she  moved 
to  set  aside,  on  the  ground  that  juris- 
diction was  obtained  by  fraudulent  use 
of  the  extradition  law.  Held  that,  con- 
coding  that  the  arrest  was  caused  by 
the  judgment  creditor,  in  the  absence 
of  proof  that  she  was  wrongfully  ar- 
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rested,  or  of  bad  faith  in  the  institu- 
tion of  the  extradition  proceedings,  the 
motions  should  be  overruled.  Martin 
v.  Woodhall  (1889)  56  N.  Y.  Super.  Ct 
(24  Jones  &  S.)  439,  4  N.  Y.  Supp.  639. 

An  Austrian  subject,  who  is  arrested 
in  New  Jersey,  on  a  warrant  obtained 
by  the  Austrian  consul  from  a  United 
States  commissioner,  for  embezzlement, 
and  is  brought  to  New  York,  given  a 
hearing,  and  discharged,  can  be  arrest- 
ed in  a  civil  action  by  another  person 
against  him  for  conversion.  Woez  v. 
Herrman  (Sup.  1889)  8  N.  Y.  Supp. 
667,  23  Abb.  N.  C.  77. 

Where  one  has  been  brought  into  the 
state,  by  extradition  proceedings  under 
the  federal  constitution  and  act  of  con- 
gress, to  answer  a  criminal  charge,  he 
cannot  be  compelled  to  respond  to  civil 
process  served  on  him  in  an  action  be- 
gun by  the  party  who  secured  his  ex- 
tradition, before  he  has  had  an  oppor- 
tunity to  answer  the  charge  against 
him,  and  a  reasonable  time  in  which  to 
leave  the  state.  Compton  v.  Wilder 
(1878)  6  Ohio  Dec  630,  7  Am.  Law 
Rec.  212. 

Rights  of  prisoner  returned  Illegally. 

— Where  a  prisoner  has  been  kidnapped 
in  a  foreign  country  and  brought  by 
force  within  the  jurisdiction  of  the 
state  whose  law  he  has  violated,  with 
no  reference  to  the  extradition  treaty, 
though  one  existed,  or  any  proceeding 
or  attempt  to  proceed  under  the  treaty, 
the  supreme  court  can  give  no  relief, 
for  treaties  of  extradition  do  not  guar- 
anty a  fugitive  from  justice  from  one 
country  and  asylum  in  Another.  Ker 
v.  Illinois  (1886)  7  Sup.  Ot.  225,  228, 
119  U.  S,  436,  30  L.  Ed.  421. 

Where  a  person  claimed  to  have  com- 
mitted an  offense  in  the  United  States 
was  taken  in  a  foreign  country  by  force 
by  private  persons,  and  brought  to  the 
United  States  and  to  the  state  where 
the  alleged  offense  was  committed,  and 
there  arrested  upon  a  valid  warrant,  he 
cannot  be  discharged  from  such  cus- 
tody on  habeas  corpus.  Although  there 
was  an  extradition  treaty  between  the 
United  States  and  the  country  from 
which  the  prisoner  was  taken,  he  can- 
not be  said  to  have  been  protected  by 
such  treaty,  and  it  is  not  competent  for 
the  court  to  inquire  on  such  application 
into  the  circumstances  under  which  he 
was  taken  from  the  jurisdiction  of  the 
foreign  country.  Ex  parte  Ker  (C.  C. 
1883)  18  Fed.  167. 

For  the  wrong  or  injury  done  to  him, 
not  under  the  authority  of  any  govern- 
ment, state  or  national,  or  of  Peru,  he 
had  a  remedy  against  the  wrongdoers 
before  any  competent  court,  which,  if 
he  were  entitled  thereto,  would  award 
him  damages  for  the  injury.  Being 
within  the  jurisdiction  of  a  court  com- 
petent to  try  him  for  the  offenses 
charged  against  him,  and  taken  under 
its  process,  although  brought  there 
without   authority   of  law,   by   private 
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persons,  his  arrest  could  not  be  con- 
sidered unlawful.  If  protected  by  the 
extradition  treaty  between  the  United 
States  and  Peru,  he  can  set  it  up  in 
the  criminal  cases  referred  to,  or  he 
can  apply  to  the  supreme  court  of  the 
United  States,  and  in  either  way  thus 
obtain  the  opinion  of  that  court  upon 
his  right  to.  immunity  under  the  treaty. 
Id. 

Defendant,  a  citizen  of  the  United 
States,  while  living  in  a  foreign  coun- 
try, under  a  treaty  between  the  United 
States  and  that  country,  was  surren- 
dered to  a  police  agent,  and  brought  to 
California,  on  request  of  the  governor, 
by  the  foreign  government;  the  United 
States  government  having  declined  to 
make  the  request,  there  being  no  ex- 
tradition treaty  with  the  foreign  gov- 
ernment. Held,  that  the  California 
court,  having  jurisdiction  of  the  offense 
with  which  defendant  was  charged,  had 
jurisdiction  to  try  him  on  his  being 
brought  before  it,  even  if  the  act  of 
the  governor  in  obtaining  his  return 
was  illegal.  People  v.  Pratt  (1889)  78 
Cal.  345,  20  Pac.  731. 

The  principle  that  an  extradited  fugi- 
tive from  justice  can  be  tried  only  for 
the  crimes  named  in  the  treaty  between 
the  extradition  countries  does  not  ap- 
ply where  the  prisoner  was  forcibly 
taken  from  the  foreign  country,  and 
not  under  an  extradition  warrant.  Ker 
v.  People  (1884)  110  111.  627. 

It  is  no  ground  for  discharging  a 
person  from  arrest  that  before  the  find- 
ing of  the  indictment,  and  after  the  is- 
suing of  a  warrant  for  his  arrest,  the 
prisoner  was  forcibly  brought  from 
Canada  to  the  state  line,  and  there  de- 
livered to  such  officer  in  arrest  under 
the  warrant.  People  v.  Rowe  (N.  Y. 
1858)  4  Parker,  Cr.  R.  253. 

A  motion  to  dismiss  the  indictment 
on  the  ground  that  accused  was 
brought  into  the  state  from  Mexico 
without  a  proper  warrant  of  extradi- 
tion, supported  by  no  proof  except  his 
sworn  conclusion  that  the  sheriff  did 
not  have  "legal"  and  necessary  extra- 
dition papers,  warrant,  and  authority, 
is  properly  denied.  Lawshe  v.  State 
(Tex.  Cr.  App.  1909)  121  S.  W.  866. 

One  who,  after  committing  a  crime, 
escapes  into  Canada,  and  is  brought 
back  against  his  will  and  without  the 
assent  of  the  Canadian  authorities, 
may  nevertheless  be  tried  and  punish- 
ed for  the  offense  committed.  State  v. 
Brewster  (1835)  7  Vt.  118. 

Cited  without  definite  application, 
Ornelas  v.  Ruiz  (1896)  16  Sup.  Ct. 
689,  161  U.  S.  502,  40  L.  Ed.  787;  In 
re  Strauss  (1905)  25  Sup.  Ct.  535, 
537,  197  U.  S.  324,  49  L.  Ed.  774; 
In  re  Baruch  (C.  O.  1890)  41  Fed.  472, 
474;  Ex  parte  Charlton  (C.  C.  1911) 
185  Fed.  880  (affirmed  Charlton  v.  Kel- 
ly [1913]  33  Sup.  Ct  945,  229  U.  S. 
447,  57  L.  Ed.  1274,  46  L.  R.  A.  [N.  S.] 
897);  Ex  parte  Collins  (D.  C.  1906) 
151  Fed.  35a 
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§  10122.  (R.  S.  §  5276.)    Powers  of  agent  receiving  offenders  de- 
livered by  a  foreign  government. 
Any  person  duly  appointed  as  agent  to  receive,  in  behalf  of  the 
United  States,  the"  delivery,  by  a  foreign  government,  of  any  person 
accused  of  crime  committed  within  the  jurisdiction  of  the  United 
States,  and  to  convey  him  to  the  place  of  his  trial,  shall  have  all  the 
powers  of  a  marshal  of  the  United  States,  in  the  several  districts 
through  which  it  may  be  necessary  for  him  to  pass  with  such  prisoner, 
so  far  as  such  power  is  requisite  for  the  prisoner's  safe-keeping. 
Act  March  3, 1869,  c  141,  |  2,  15  Stat  338. 

Motes  of  Decision* 


Compensation.  —  A  United  Statei 
marshal*  appointed  an  agent,  in  pur- 
suance of  this  section,  to  bring  back  a 
fufitive  criminal  from  a  foreign  coun- 
try, is  entitled  to  receive  compensation 
for  this  service  out  of  the  fund  ap- 
propriated "for  bringing  home  fugitive 
criminals,"  where  the  amount  of  the 
compensation  is  fixed  by  regulation  be- 
fore his  appointment;  otherwise,  he  is 


entitled  to  be  paid  his  expenses  only. 
(1888)  19  Op.  Atty.  Gen.  121. 

Cited  without  definite  application, 
Ornelas  v.  Ruiz  (1896)  16  Sup.  Ct. 
689,  161  U.  S.  502,  40  L.  Ed.  787;  In 
re  Strauss  (1905)  25  Sup.  Ct.  535,  537, 
197  U.  S.  324,  49  L.  Ed.  774;  Ex  par- 
te Charlton  (C.  C.  1911)  185  Fed.  880 
(affirmed  Charlton  v.  Kelly  [1913]  33 
Sup.  Ct  945,  229  U.  S.  447,  57  L.  Ed. 
1274,  46  L.  R.  A.  [N.  S.]  397). 


§  10123.  (R.  S.  §  5277.)    Penalty  for  opposing  agent,  etc. 

Every  person  who  knowingly  and  willfully  obstructs,  resists,  or 
opposes  such  agent  in  the  execution  of  his  duties,  or  who  rescues  or 
attempts  to  rescue  such  prisoner,  whether  in  the  custody  of  the  agent 
or  of  any  officer  or  person  to  whom  his  custody  has  lawfully  been 
committed,  shall  be  punishable  by  a  fine  of  not  more  than  one  thou- 
sand dollars,  and  by  imprisonment  for  not  more  than  one  year. 
Act  March  3,  1869,  c.  141,  §  3,  15  Stat  338. 

Cited  without  definite  application, 
Ornelas  v.  Ruiz  (1896)  16  Sup.  Ct 
689,  161  U.  S.  502,  40  L.  Ed.  787; 
In  re  Strauss  (1905)  25  Sup.  Ct  535, 
537.  197  U.  S.  324,  49  L.  Ed.  774;  Ex 


parte  Clmrlton  (C.  C.  1911)  185  Fed. 
880  (affirmed  Charlton  v.  Kelly  [1913] 
33  Sup.  Ct.  945,  229  U.  S.  447,  57  L. 
Ed.  1274,  46  L.  R.  A.  [N.  S.]  397). 


§  10124.  (Act  Feb.  6,  1905,  c.  454,  §  1.)    Delivery  of  fugitives  from 
justice,  as  between  foreign  country  and  Philippine  Islands. 

The  provisions  of  sections  fifty-two  hundred  and  seventy,  fifty- 
two  hundred  and  seventy-one,  fifty-two  hundred  and  seventy-two, 
fifty-two  hundred  and  seventy-three,  fifty-two  hundred  and  seventy- 
four,  fifty-two  hundred  and  seventy-five,  fifty-two  hundred  and 
seventy-six,  and  fifty-two  hundred  and  seventy-seven  of  the  -Re- 
vised Statutes  (as  amended  by  the  Act  approved  August  third, 
eighteen  hundred  and  eighty-two),  so  far  as  applicable,  shall  apply 
to  the  Philippine  Islands  for  the  arrest  and  removal  therefrom  of 
any  fugitives  from  justice  charged  with  the  commission  within  the 
jurisdiction  of  any  foreign  government  of  any  of  tlie  crimes  provided 
for  by  treaty  between  the  United  States  and  such  foreign  nation,  and  for 
the  delivery  by  a  foreign  government  of  any  person  accused  of  crime 
committed  within  the  jurisdiction  of  the  Philippine  Islands.  Such 
fugitive  from  justice  of  a  foreign  country  may,  upon  warrant  duly 
issued  by  any  judge  or  magistrate  of  the  Philippine  Islands,  and  agree- 
ably to  the  usual  mode  of  process  against  offenders  therein,  be  arrested 
and  brought  before  such  judge  or  magistrate,  who  shall  proceed  in  the 
matter  in  accordance  with  the  provisions  of  the  Revised  Statutes  hereby 
made  applicable  to  the  Philippine  Islands:  Provided,  That  for  the 
purposes  of  this  section  the  order  or  warrant  for  delivery  of  a  person 
committed  for  extradition  prescribed  by  section  fifty-two  hundred  and 
seventy-two  of  the  Revised  Statutes  shall  be  issued  by  the  governor  of 
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the  Philippine  Islands  under  his  hand  and  seal  of  office,  and  not  by 
the  Secretary  of  State.     (33  Stat.  698.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act  to 
extend  certain  provisions  of  the  Revised  Statutes  of  the  United  States  to  the 
Philippine  Islands." 

R.  S.  §§  5270-5277,  and  Act  Aug.  3,  1882,  c.  378,  mentioned  in  this  section, 
are  set  forth  ante,  §§  10110-10123. 

Cited    without    definite    application,      33  Sup.  Ct.  224,  227  XL  S.  145,  57  I*. 

American  R.  Go.  v.  Didricksen  (1913)      Ed.  456. 

« 

§  10125.  (Act  Feb.  6,  1905,  c.  454,  §  2.)  Allowing  prisoners  to 
escape  punishable. 
The  provisions  of  sections  fifty-four  hundred  and  nine  and  fifty- 
four  hundred  and  ten  of  the  Revised  Statutes  are  hereby  made 
applicable  to  proceedings  in  extradition  from  the  Philippine  Islands, 
either  to  the  United  States  under  an  Act  entitled  "An  Act  to 
provide  for  the  removal  of  persons  accused  of  crime  to  and  from  the 
Philippine  Islands  for  trial,  approved  February  ninth,  nineteen  hun- 
dred and  three,  or  to  foreign  countries  under  the  provisions  of  this 
Act.    (33  Stat.  698.) 

See  notes  to  section  1  of  this  act,  ante,  |  10124. 

R.  S.  §•§  5409,  5410,  mentioned  in  this  section  making  punishable  any  marshal, 
deputy  marshal,  etc.,  who,  having  in  his  custody  any  prisoner  by  virtue  of 
process  issued  under  the  laws  of  the  United  States,  voluntarily  suffers  such 
prisoner  to  escape,  were  incorporated  into  the  Criminal  Code  in  sections  138, 
130,  thereof,  post,  §§  10308,  10300,  and  were  repealed  by  section  341  thereof, 
post,  |  10515. 

Act  Feb.  9,  1903,  c.  529,  |  2,  also  mentioned  in  this  section,  is  set  forth 
post,  |  10128. 

§  10126.  (R.  S.  §  5278.)  Fugitives  from  justice  of  a  State  or  Ter- 
ritory. 
Whenever  the  executive  authority  of  any  State  or  Territory  de- 
mands any  person  as  a  fugitive  from  justice,  of  the  executive  author- 
ity of  any  State  or  Territory  to  which  such  person  has  fled,  and  pro- 
duces a  copy  of  an  indictment  found  or  an  affidavit  made  before  a 
magistrate  of  any  State  or  Territory,  charging  the  person  demanded 
with  having  committed  treason,  felony,  or  other  crime,  certified  as 
authentic  by  the  governor  or  chief  magistrate  of  the  State  or  Terri- 
tory from  whence  the  person  so  charged  has  fled,  it  shall  be  the  duty 
of  the  executive  authority  of  the  State  or  Territory  to  which  such 
person  has  fled  to  cause  him  to  be  arrested  and  secured,  and  to  cause 
notice  of  the  arrest  to  be  given  to  the  executive  authority  making 
such  demand,  or  to  the  agent  of  such  authority  appointed  to  receive 
the  fugitive,  and  to  cause  the  fugitive  to  be  delivered  to  such  agent 
when  he  shall  appear.  If  no  such  agent  appears  within  six  months 
from  the  time  of  the  arrest,  the  prisoner  may  be  discharged.  All 
costs  or  expenses  incurred  in  the  apprehending,  securing,  and  trans- 
mitting such  fugitive  to  the  State  or  Territory  making  such  demand, 
shall  be  paid  by  such  State  or  Territory. 

Act  Feb.  12,  1793,  c.  7,  §  1,  1  Stat.  302. 

This  section  and  R.  S.  §  5279,  post,  §  10127,  were  made  to  apply,  so  far  as 
applicable,  to  the  Philippine  Islands,  by  Act  Feb.  9,  1903,  c,  529,  §  2,  post,  9 
10128. 

Notes  of  Decisions 

1.  Construction   and   operation   of  statute      11.    Indictment. 

in  general.  12.    Affidavit    made    before    magistrate— In 

2.    ''State  or  territory."  general. 

8.  Federal  decisions.  18.  Magistrate. 

4.  Constitutional  basis  and  validity.  14.  —  Affidavit  or  complaint. 

6.  Interstate   extradition   in   general.  16.  —  Requisites. 

6.  What    law    governs.  16.  —  Sufficiency. 

7.  Fugitive   from   justice— Who   are   fugi-      17.    Verification. 

Uvea.  18.    Information. 

8.    Necessity  of  presence  In  and  flight      19.    Necessity  of  producing  copy. 

from  demanding  state.  20.    Criminal   charge— Charged   with   crime. 

8.    Evidence.  2L    Necessity  of  charge. 

10.    Extradition  to  or  from  Porto  Rico,  22.   —   Sufficiency. 
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a.  —  Proof. 

M.  Rxtrmdltable  crimes. 

&  Certificate  of  authentication— In  gen- 
eral. 

28.  Necessity. 

!7.  Sufficiency  and  requisites. 

SL  Requisition — In  general. 

».  — r-   Necessity. 

38.  Requisites  and  sufficiency. 

3L  Executive  authority— Territories  and 
District  of  Columbia. 

3L  Duty  of  executive. 

8.  Proceedings— In  general. 

M.  Notice  and  hearing. 

C  Presumptions   and   proof. 

M.  Governor's  finding. 

17.  Mandate. 

38.  Person  already  In  custody. 

31  Defense  to  removal* 

40.  Warrant— Issuance. 
4L  Necessity. 

42.  Requisites. 

41  Sufficiency. 

44.  Revocation. 

46.  Effect  as  evidence. 

41  Arrest  and  detention. 

47.  Arrest  before  demand. 

41  Rearrest 

41.  BaO— Right  of  ball. 
81  Forfeiture. 

5L  —   Liability  and  discharge  of  surety. 

U  —  Insane  person. 

S.  Action  on  ball  bond. 

64.  Agent  appointed  to  receive  fugitive. 

65.  State  and  federal  courts— Jurisdiction. 
61  Federal  question. 

17.  State  laws. 

61  Costs  and  expenses. 

51  Under  state  laws. 

81  Habeas  corpus— Right  to  remedy. 

€L  Jurisdiction. 

62.  Scope  of  inquiry. 

CI  Notice  and  hearing. 

64.  ■   Continuance. 

66.  Pleading. 

61  Return  and  traverse. 

•7.  Evidence. 

68.  Presumptions. 

69.  Burden  of  proof. 

70.  Matters  to  defeat  extradition. 

7L  Right  to  discharge. 

71  Appeal. 

71  Proceedings  after  extradition. 

71  Habeas  corpus. 

71  —   Prosecution  for  different  offense. 

71  Exemption  from  civil  process  and 

suit. 

77.  Fugitive  brought  back  by  artifice,  force, 

or  irregular  proceedings. 

I.  Construction  and  operation  of 
statute  In  general.— This  section  is 
summary  in  effect,  and  must  be  strictly 
complied  with.  Ex  parte  Morgan  (D. 
C.  1883)  20  Fed.  298. 

The  provisions  of  the  constitution  on 
the  subject  of  interstate  extradition, 
together  with  the  act  of  congress  on 
the  subject,  are  a  part  of  the  supreme 
law  of  the  land,  and  therefore  a  part 
of  the  law  of  each  state.    Id. 

2. "State     or     territory."— The 

Cherojcee  Nation  is  neither  a  state  nor 
territory.  It  has  an  autonomy,  but  it 
does  not  come  within  the  meaning  of 
either  a  state  or  territory,  but  is  a 
part  of  what  is  called  "Indian  coun- 
try." Ex  parte  Morgan  (D.  G.  1883) 
20  Fed.  298.       • 

The  several  tribes  or  nations  belong 
to  the  republic,  though  they  are  nei- 
ther a  state  nor  territory.     Id. 


3.  — •  Federal  decisions.  —  State 
courts  are  bound  by  the  construction 
of  the  extradition  laws  adopted  by  the 
United  States  Supreme  Court,  Ex 
parte  Letcher  (1904)  79  P.  65,  145 
Cal.  563;  Ex  parte  Willard  (Neb. 
1913)  140  N.  W.  170;  Ex  parte  Owen 
(Okl.  Gr.  App.  1913)  136  P.  197;  Worth 
▼.  Wheatley  (1915)  108  N.  B.  958,  183 
Ind.  598. 

4.  Constitutional  basis  and  validity.— 
Interstate  extradition  of  a  fugitive  from 
justice  does  not  involve  any  question  of 
state  comity,  but  is  governed  by  the 
federal  constitution.  Ex  parte  Morgan 
(D.  C.  1883)  20  Fed.  298;  Common- 
wealth v.  Johnston  (1892)  12  Pa.  Co. 
Ct  R.  263. 

This  section  enforces  Const,  art.  4, 
|  2,  and  is  valid.  Robb  v.  Connolly 
(1884)  4  Sup.  Ct  544,  549,  111  U.  S. 
624,  28  L.  Ed.  542;  Lascelles  v.  Geor- 
gia (1893)  13  Sup.  Ct.  687,  688,  148 
U.  S.  537,  37  L.  Ed.  549;  In  re  Rob- 
erts (D.  C.  1885)  24  Fed.  132  (affirmed 
[1885]  6  Sup.  Ct.  291,  116  U.  S.  80,  29 
L.  Ed.  544). 

The  provision  is  constitutional  and 
with  the  exception  of  the  part  which 
confers  authority  on  state  magistrates 
is  free  from  reasonable  doubt  or  diffi- 
culty. Prigg  v.  Pennsylvania  (1842)  16 
Pet.  539,  617,  618,  10  L.  Ed.  1060. 

There  is  no  express  grant  to  Con- 
gress of  legislative  power  to  execute 
article  4,  |  2,  cl.  2,  of  the  Constitution, 
and  it  is  not  in  its  nature  self-execut- 
ing; but  a  contemporaneous  construc- 
tion contained  in  the  act  of  1793,  ever 
since  continued  in  force,  and  now  em- 
bodied in  this  and  the  following  section, 
has  established  the  validity  of  its  legis- 
lation upon  this  subject.  Roberts 
v.  Reilly  (1885)  6  Sup.  Ct.  291,  299, 
116  U.  S.  80,  29  L.  Ed.  544. 

The  constitutional  provision  on  the 
subject  of  interstate  extradition  and  the 
act  of  Congress  relating  thereto  are 
part  of  the  supreme  law  of  the  land  and 
of  every  state.  It  is  in  the  nature  of 
a  treaty  between  the  states  to  which 
the  executive  of  each  is  bound  to  give 
effect  Commonwealth  v.  Hare  (1908) 
36  Pa.  Super.  Ct  125. 

The  provision  of  the  United  States 
Constitution  requiring  the  surrender  of 
fugitives  from  justice  is  in  the  nature 
of  a  treaty  stipulation  between  the 
states,  equally  binding  on  each  state  and 
its  officers.  Ex  parte  Coleman  (1908) 
113  S.  W.  17,  53  Tex.  Cr.  R.  93. 

See,  also,  note  under  Const  U.  S. 
art  4,  |  2,  cl.  2. 

5.  Interstate  extradition  in  general.— 

A  man  may  be  indicted  in  a  caBe  in 
which  he  cannot  be  extradited.  Ex  par- 
te Hoffstot  (C.  C.  1910).  180  Fed.  240, 
order  affirmed  HofBtot  v.  Flood  (1910) 
31  Sup.  Ct  222,  218  U.  S.  665,  54  L.  Ed. 
1201. 

The  four  requisites  of  a  valid  commit- 
ment for  trial  in  another  state  are  a 
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charge  of  crime  therein,  a  demand  from 
its  governor,  an  indictment  found  or  af- 
fidavit certified  by  the  governor,  and  the 
presence  of  the  prisoner  in  the  state 
when  the  crime  was  committed.  .Ex 
parte  McKean  (D.  G.  1878)  Fed.  Cas. 
No.  8,848. 

The  constitutional  power  of  interstate 
extradition  does  not  extend  to  the  re- 
turn of  a  person  fleeing  from  guardian* 
ship  custody  based  upon  a  decree  or 
finding  of  insanity,  idiocy,  or  infantile 
irresponsibility,  or  from  process  in  the 
nature  of  civil  process  invoked  for 
parental  and  protective  purposes.  Ex 
parte  Thaw  (D.  C.  1914)  214  Fed.  423, 
order  reversed  Drew  v.  Thaw  (1914)  35 
Sup.  Ct  137,  235  U.  S.  432,  59  L.  Ed. 
302. 

A  "person,"  to  be  subject  to  extradi- 
tion, must  be  a  responsible  person.    Id. 

Where  a  person  charged  with  offenses 
against  separate  states  is  apprehended 
in  one,  and  the  governor  of  such  state 
honors  a  requisition  by  the  governor  of 
the  other,  and  surrenders  the  person,  it 
is  a  waiver  of  jurisdiction  of  the  asylum 
state.  Hess  v.  Grimes  (1897)  48  P. 
596,  5  Kan.  App.  763. 

Courts  should  refuse  in  cases  that  are 
entirely  free  from  doubt  to  allow  any 
use  to  be  made  of  extradition  proceed- 
ings whereby  good  faith  would  be  plain- 
.ly  violated,  and  the  measures  necessary 
to  bring  the  accused  within  their  ju- 
risdiction would  be  perverted.  In  re 
Cannon  (1882)  11  N.  W.  280,  47  Mich. 
481. 

Mere  transition  from  territorial  to 
state  government  is  insufficient  of  itself 
to  abolish  a  crime  committed  by  relator 
against  the  territorial  law,  or  to  pre- 
clude the  state  from  obtaining  his  re- 
turn to  answer  therefor  by  extradition 
proceedings;  but,  to  prevent  such  re- 
turn, it  must  appear  that  the  offense 
no  longer  exists  in  the  state.  Ex  parte 
McCarty  (Tex.  Cr.  App.  1909)  119  S. 
W.  682. 

6.  —  What  law  governs.— A  person 
can  be  extradited  only  in  accordance 
with  the  laws  and  Constitution  of  the 
United  States.  In  re  Robb  (C.  C.  1884) 
19  Fed.  26;  Ex  parte  Morgan  (D.  C. 
1883)  20  Fed.  298;  In  re  Kopel  (D.  C. 
1906)  148  Fed.  505;  Malcolmson  v. 
Scott  (1885)  23  N.  W.  166,  56  Mich. 
459;  Ex  parte  Owen  (Okl.  Cr.  App. 
1913)  136  P.  197. 

As  it  rests  in  the  discretion  of  the 
President  in  what  cases  he  will  exer- 
cise his  military  authority  to  constrain 
those  composing  the  army  to  surrender 
themselves  to  the  civil  authority  of  the 
states,  it  would  seem  proper  to  adopt 
by  analogy  the  principle  of  the  Consti- 
tution relative  to  the  surrender  of  fugi- 
tives by  the  governors  of  the  states,  ap- 
plying the  details  of  this  act.  (1825) 
2  Op.  Atty.  Gen.  11. 

An  affidavit  in  accordance  with  the 
criminal  procedure  of  a  foreign  state  is 
a  sufficient  charge  of  an  offense  against 
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the  laws  of  that  state  to  warrant  ex- 
tradition. Goodale  v.  Splain  (1914)  42 
App.  D.  C.  235. 

The  principles  governing  international 
extradition  have  no  application  to  cases 
of  extradition  between  states.  Knox  v. 
State  (1905)  73  N.  E.  255,  164  Ind. 
226,  108  Am.  St  Rep.  291. 

The  right  of  the  United  States  to 
legislate  in  regard  to  fugitives  from 
justice  is  not  exclusive;  and  therefore, 
notwithstanding  the  act  of  congress,  a 
fugitive  from  one  state  may  be  arrested 
in  another,  on  a  warrant  issued  by  a  ju- 
dicial officer  in  the  latter,  and  commit- 
ted to  await  a  requisition.  Common- 
wealth v.  Wilson  (Pa.  1851)  1  Phila.  80, 
7  Leg.  Int.  146. 

In  proceedings  against  a  fugitive  from 
justice  charged  with  the  crime  of  lar- 
ceny committed  in  another  state,  it  is 
not  necessary  to  proceed  under  the 
United  States  extradition  laws,  but  the 
state  where  the  prisoner  is  found  will, 
as  a  police  regulation  for  the  protection 
of  its  own  citizens,  permit  the  pursuer 
to  file  an  information  within  its  jurisdic- 
tion, and  have  a  warrant  issued  and  the 
party  arrested  and  committed,  in  order 
to  await  a  requisition  from  the  governor 
of  the  Btate  from  which  the  prisoner 
fled.    Id. 

The  laws  of  a  state  cannot  control 
the  definition  of  a  fugitive  from  jus- 
tice within  this  section.  Ex  parte  Berg- 
roan  (Tex.  Cr.  App.  1910)  130  S.  W. 
174. 

7.  Fugitive  from  Justice— Who  are 
fugitives^— A  person  who  commits  a 
crime  in  one  state  and  departs  there- 
from and  is  found  in  another  is  a  "fu- 
gitive from  justice."  Appleyard  v.  Mas- 
sachusetts (1906)  27  Sup.  Ct  122,  203 
U.  S.  222,  51  L.  Ed.  161,  7  Ann.  Cas. 
1073;  Hughes  v.  Pflanz  (1905)  138 
Fed.  980,  71  C.  C.  A.  234;  Ex  parte 
Duddy  (1914)  107  N.  E.  364,  219  Mass. 
548;  In  re  Voorhees  (1867)  32  N.  J. 
Law  (3  Vroom)  141;  People  v.  Pinker- 
ton  (N.  Y.  1879)  17  Hun,  199;  Johnson 
v.  Ammons  (1879)  6  Ohio  Dec.  747,  7 
Am.  Law  Rec.  662;  Ex  parte  Williams 
(Okl.  Cr.  App.  1913)  136  P.  597;  Com- 
monwealth v.  Hare  (1908)  36  Pa.  Super. 
Ct  125:  Ex  parte  Coleman  (1908)  113 
S.  W.  17,  53  Tex.  Cr.  R.  93;  Ex  parte 
McDaniel  (Tex.  Cr.  App.  1915)  173  S. 
W.  1018;  Ryan  v.  Rogers  (Wyo.  1913) 
132  P.  95.  Without  reference  to  his 
purpose  In  going.  Roberts  v.  Reilly 
(1885)  6  Sup.  Ct  291,  116  U.  S.  80, 
29  L.  Ed.  544  (affirming  judgment  In 
re  Roberts  [D.  C.  18851  24  Fed.  132) ; 
Appleyard  v.  Massachusetts  (1906)  27 
Sup.  Ct.  122,  203  U.  S.  222,  51  L.  Ed. 
161,  7  Ann.  Cas.  1073;  In  re  White 
(1893)  55  Fed.  54,  5  C.  C.  A.  29;  Ex 
parte  Hoffstot  (C.  C.  1910)  180  Fed. 
240  (order  affirmed  Hofstot  v.  Flood 
[1910]  31  Sup.  Ct.  222,  218  U.  S.  665. 
54  L.  Ed.  1201);  Ex  parte  Brown  (D. 
C.  1886)  28  Fed.  653;  In  re  Bloch  (D. 
a  1898)  87  Fed.  981;  State  v.  Richter 
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(1887)  37  MiniL  436,  85  N.  W.  9;  Com- 
monwealth y.  Hare  (1906)  36  Pa.  Super. ' 
Ct.  125.    Or  the  manner  of  his  leaving. 
Taylor  ▼.  Wiie  (Iowa,  1910)  126  N.  W. 
1126. 

It  ia  not  necessary  that  he  should 
have  left  after  indictment  found,  or  for 
the  purpose  of  avoiding  a  prosecution 
anticipated  or  begun.  Roberts  v.  Reilly 
(1885)  6  Sup.  Ct  291,  300,  116  U.  S. 
80,  29  L.  Ed.  544;  Ex  parte  Brown  (D. 
C.  1886)  28  Fed.  653;  Depoilly  v. 
Palmer  (1906)  28  App.  D.  G.  324;  Ex 
parte  Dickson  (1902)  69  S.  W.  943f  4 
Ind.  T.  481;  Ex  parte  Oalbreath  (1013) 
139  N.  W.  1050,  24  N.  D.  582.  Nor  is 
it  necessary  that  the  fleeing  shall  have 
been  secret  or  sudden,  or  from  appre- 
hension of  the  enforcement  of  process, 
or  that  there  shall  have  been  a  con- 
sciousness of  having  committed  the 
crime.  Johnson  v.  Ammons  (Ohio  D. 
C.  1878)  4  Wkly.  Law  Bui.  189. 

One  who  does,  within  the  state,  an 
overt  act  which  is,  and  is  intended  to 
be,  a  material  step  towards  accomplish, 
ing  a  crime,  and  then  absents  himself 
from  the  state,  and  does  the  rest  else- 
where, becomes  a  fugitive  from  justice 
for  extradition  purposes  when  the  crime 
is  complete,  if  not  before.  Strassheim 
v.  Daily  (1911)  31  Sup.  Ct.  558,  221  U. 
S.  2S0,  55  L.  Ed.  735;  State  v.  Gerber 
(Minn.  1910)  126  N.  W.  482. 

One  who  goes  into  a  state,  commits 
a  crime,  and  then  returns  home,  is  as 
much  a  fugitive  from  justice,  as  if  he 
had  committed  the  crime  in  the  state 
of  which  he  was  a  resident,  and  had 
then  fled  to  another  state.    In  re  Rob- 
erts  (D.  C.  1885)  24  Fed.  132   (judg- 
ment affirmed  Roberts  v.  Reilly  [1885] 
116  U.  8.  80,  6  Sup.  Ot.  291,  29  L.  Ed. 
544);    In  re   Keller   (D.    G.   1888)    36 
Fed.  681;    Hess  v.  Grimes   (1897)  48 
P.  596,  5  Kan.  App.  763;   In  re  Kings- 
bury   (1870)    106   Mass.    223;     In    re 
Sultan  (1894)  115  N.  O.  57,  20  S.  E. 
375,  44  Am.  St.  Rep.  433,  28  L.  R.  A. 
294;    Johnson    v.    Ammons    (1879)    6 
Ohio  Dec  747,  7  Am.  Law  Rec.  662; 
Simmons  v.  Commonwealth  (Pa.  1813) 
5   Bin.    617;     Ex    parte    Swearingen 
(1880)  13  S.  C.  74. 

One  who  comes  into  a  state  on  busi- 
ness for  a  single  day,  eight  days  aft- 
er the  alleged  commission  of  a  crime 
therein,  and  months  before  an  indict- 
ment is  found  agaiost  him  for  such 
offense,  does  not,  by  his  departure 
from  the  state  after  the  conclusion  of 
his  business,  become  a  "fugitive  from 
justice"  within  the  meaning  of  this 
section.  Hyatt  v.  New  York  ex  reL 
Corkran  (1903)  23  Sup.  Ct  456,  462, 
188  U.  S.  691,  47  L.  Ed.  657,  affirming 
judgment  People  ex  rel.  Corkran  v. 
Hyatt  (1902)  64  N.  B.  825,  172  N. 
T.  176,  60  L.  R.  A.  774,  92  Am.  St. 
Rep.  706,  which  reverses  order  (1902) 
76  N.  Y.  Supp.  1026,  72  App.  Div. 
«29. 

A  person  indicted  the  second  time 


for  the  same  offense  is  none  the  less 
a  fugitive  from  justice  because,  after 
the  dismissal  of  the  first  indictment, 
on  which  he  was  originally  extradited, 
he  left  the  state  with  the  knowledge 
of,  or  without  objection  by,  the  state 
authorities.  Bassing  v.  Cady  (1908) 
28  Sup.  Ct  392,  208  U.  S.  886,  52  L. 
Ed.  540,  13  Ann.  Cas.  905. 

One  who  sets  in  motion  the  agencies 
for  the  commission  of  a  crime,  but 
departs  from  the  state  before  the  of- 
fense is  consummated,  is  a  "fugitive 
from  justice,"  within  the  meaning  of 
the  statutes  relating  to  extradition. 
In  re  Cook  (C.  C.  1892)  49  Fed.  833, 
judgment  affirmed  Cook  v.  Hart  (1892) 
13  Sup.  Ct  40,  146  U.  S.  183,  36  L. 
Ed.  934. 

Where  a  person  starts  a  bank,  in 
which  he  is  an  officer,  and  the  busi- 
ness of  which  is  under  his  control,  and 
afterwards  goes  to  another  state,  and 
allows  the  bank,  while  to  his  knowl- 
edge in  an  insolvent  condition,  to  re- 
ceive a  deposit,  in  violation  of  the 
law  of  the  state,  he  is  guilty  of  the 
offense,  though  not  in  the  state  at  the 
time  of  the  deposit  or  afterwards,  and 
is  a  fugitive  from  the  justice  of  that 
state,  within  the  acts  of  congress  re- 
lating to  interstate   extradition.     Id. 

To  constitute  one  a  fugitive  from 
justice  to  warrant  his  extradition  from 
another  state,  he  must  have  commit- 
ted some  criminal  act  when  within  the 
state,  although  the  crime  may  not 
have  been  complete  until  other  acts 
were  done  after  he  left  the  state.  Ex 
parte  Graham  (D.  C.  1914)  216  Fed. 
813. 

A  prisoner  allowed  to  go  outside  a 
New  York  reformatory  on  parole,  as 
allowed  by  statute  of  that  state,  on 
his  promise  to  obey  the  directions  con- 
tained in  the  parole,  which,  among 
other  things,  directed  that  he  go  to 
Michigan,  who,  instead  of  doing  so, 
comes  to  Connecticut,  is  a  "fugitive 
from  justice."  Drinkall  v.  Spiegel 
(1896)  36  A.  830,  68  Conn.  441,  36 
L.  R.  A.  486. 

The  charge  in  an  indictment  for 
keeping  a  gaming  table  for  gambling 
in  Maryland,  that  the  accused  kept  and 
managed  a  house  for  gambling,  im- 
plies a  crime  of  a  continuous  nature, 
and  if  he  did  so,  in  violation  of  the 
law  of  that  state,  going  between  it  and 
the  District  of  Columbia  both  before 
and  after  the  date  alleged  in  the  in- 
dictment, proof  by  the  state  in  the 
extradition  proceedings  that  he  was 
personally  present  each  time  a  game 
was  exhibited  therein  would  not  be  es- 
sential to  constitute  him  a  fugitive 
from  justice.  Hayes  v.  Palmer  (1903) 
21  App.  D.  C.  450. 

Agent  coming  to  this  state  without 
objection  from  his  principal,  and  there- 
after charged  by  the  principal  with 
embezzlement  in  the  state  whence  he 
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came,  held  a  "fugitive  from  justice" 
who  might  be  extradited.  Leonard  v. 
Zweifel  (Iowa,  1915)  151  N.  W.  1054. 

Where  a  husband  and  wife  in  Penn- 
sylvania agree  to  separate,  he  to  pay 
her  a  monthly  sum  for  her  support 
and  that  of  a  minor  child,  and  prior 
to  any  default  he  left  the  state,  he  was 
not  a  fugitive  from  justice  from  Penn- 
sylvania, based  on  a  criminal-  charge 
for  failure  to  maintain '  his  wife  and 
child  in  Pennsylvania.  Ex  parte 
Kuhns  (1913)  137  P.  83,  36  Nev.  487. 

One  sought  to  be  extradited  for  wife 
abandonment  in  the  state  wherein  he 
was  married,  held  not  to  be  a  fugitive 
from  justice  within  the  law  of  extra- 
dition. Ex  parte  Roberson  (1915)  149 
P.  182,  38  Nev.  326,  L.  R.  A.  1915E, 
691. 

One  convicted  of  an  offense  against 
a  state,  who,  before  the  expiration  of 
that  sentence  was  delivered  to  the  fed- 
eral authorities  to  serve  out  a  prior 
sentence,  would  at  the  end  of  that  sen- 
tence be  a  fugitive  from  justice  under 
the  United  States  constitution,  and 
could  be  taken  by  the  state  under  this 
section.  People  v.  Benham  (Sup. 
1911)  128  N.  Y.  S.  610,  71  Misc.  Rep. 
345. 

Where  a  paroled  prisoner  goes  into 
another  state,  and  his  parol  is  re- 
voked, he  is  a  "fugitive  from  justice" 
within  the  extradition  laws.  Ex  parte 
Williams  (Okl.  Cr.  App.  1913)  136 
P.  597. 

A  fugitive  from  justice  does  not  em- 
brace one  who,  while  in  one  state  and 
remaining  there,  commits  acts  which 
result  in  a  crime  by  the  laws  of  an- 
other state.  Commonwealth  v.  Trach 
(1887)  3  Pa.  Oo.  Ct  R.  65. 

Where  one  sought  to  be  extradited 
for  an  offense  involving  fraud  left  the 
state  where  it  was  alleged  to  have 
been  committed,  not  only  with  the 
knowledge,  but  at  the  special  request, 
of  the  parties  alleged  to  have  been  de- 
frauded, he  is  not  a  fugitive  from  jus- 
tice, within  the  meaning  of  the  feder- 
al constitution  and  the  extradition  act 
In  re  Tod  (1000)  81  N.  W.  637,  12 
S.  D.  386,  47  L.  R.  A.  566,  76  Am.  St 
Rep.  616. 

Convicted  prisoners  in  the  custody 
of  an  officer,  en  route  to  the  peniten- 
tiary, are  not  fugitives  from  justice 
in  another  state  through  which  it  was 
necessary  to  take  them.  In  re  Maney 
(1899)  55  P.  930,  20  Wash.  509,  72 
Am.    St.   Rep.   130. 

8.  —  Necessity  of  presence  In  and 
flight  from  demanding  state.— The  pro- 
visions of  the  constitution  (article  4,  | 
2)  and  this  section  are  confined  to  per- 
sons who  are  actually  and  not  merely 
constructively  present  in  the  demand- 
ing state  when  they  committed  the  act 
charged  against  them.  Hyatt  v.  New 
York  ex  rel.  Corkran  (1903)  23  Sup. 
Ct  456,  459,  188  U.  S.  691,  47  L.  Ed. 
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.657;  Ex  parte  Hoffstot  (O.  C.  1910) 
180  Fed.  240  (order  affirmed  Hofstot 
v.  Flood  [1910]  31  Sup.  Ct  222,  218 
U.  S.  665,  54  L.  Ed.  1201);  In  re 
Mohr  (1883)  73  Ala.  503,  49  Am.  Rep. 
63;  Degant  v.  Michael  (1850)  2  Ind. 
(2  Cart.)  396;  Ex  parte  Roberson 
(Nev.  1915)  149  P.  182,  L.  R.  A. 
1915E,  691;  In  re  Mitchell  (1885)  4 
N.  Y.  Cr.  R.  596;  People  y.  Baker 
(1911)  127  N.  Y.  S.  382,  142  App.  Div. 
598,  25  N.  Y.  Cr.  R.  496;  State  v. 
Hall  (1894)  115  N.  C.  811,  20  S.  E. 
729,  44  Am.  St  Rep.  501,  28  L.  It  A. 
289;  Nolze  v.  Wilcox  (Com.  PI  1878) 
4  Ohio  Dec  125,  3  Wkly.  Law  BuL 
192  (affirmed  Wilcox  y.  Nolze  [1878] 
34   Ohio    St.    520). 

A  state  executive  has  no  authority  to 
cause  the  arrest  and  surrender  of  a  cit- 
izen, unless  it  appears  that  the  alleged 
crime  was  committed  in  the  state  mak- 
ing the  demand.  Ex  parte  Smith  (C.  C. 
1843^  Fed.  Cas.  No.  12,968. 

To  warrant  extradition,  a  crime  must 
not  only  have  been  committed,  but 
the  accused  must  be  a  fugitive  from 
the  state  whose  governor  requires  his 
requisition.  In  re  Mohr  (1884)  73 
Ala.  503,  18  Cent  Law  J.  252. 

One  may  be  a  principal  in  a  crime 
committed  in  another  state,  and  yet 
never  there,  and  so  not  a  fugitive  from 
justice  therefrom,  necessary  under  this 
section,  for  interstate  extradition.  Ex 
parte  Shoemaker  (1914)  144  P.  985,  25 
Cal.  App.  551. 

A  citizen  and  resident  of  Iowa,  who  is 
charged  with  having  been  constructive- 
ly guilty  of  an  offense  in  another  state, 
upon  which  a  requisition  is  based,  but 
who  never  in  fact  has  fled  therefrom, 
is  not  a  fugitive  from  justice.  Jones  v. 
Leonard  (1878)  50  Iowa,  106,  32  Am. 
Rep.  116. 

Where  the  person  demanded  was  sub- 
stantially charged  with  a  crime  against 
the  laws  of  the  demanding  state,  by  in- 
dictments certified  as  authenticated  by 
the  governor  of  the  state,  but  it  was 
shown  that  the  prisoner  was  not  with- 
in the  bounds  of  the  state  at  the  time 
he  wrongfully  received  the  money 
which  he  was  charged  with,  and  had 
not  been  within  the  state  since  that 
time,  he  was  not  a  fugitive  from  jus- 
tice, and  consequently  not  subject  to 
extradition.  Ex  parte  Knowles  (1894) 
16  Ky.  Law  Rep.  263. 

To  warrant  the  surrender  or  deten- 
tion of  a  fugitive,  it  must  appear  that 
the  crime  with  which  he  stands  charged 
was  committed  within  the  state  from 
which  he  is  alleged  to  be  a  fugitive. 
In  re  Fetter  (1852)  23  N.  J.  Law  (3 
Zab.)  311,  57  Am.  Dec.  382. 

9. Evidence.— Proof  that  defend- 
ant committed  a  crime  in  Ohio,  and 
when  sought  to  be  subjected  to  the 
criminal  process  of  that  state  he  was 
found  in  New  York,  was  sufficient  to 
establish  that  he  was  a  fugitive  from 
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justice.    In  re  Strauss  (1003)  126  Fed. 
327,  63  C.  C.  A.  99. 

Where  petitioner  on  a  certain  date 
contracted  the  marriage  which  the  in- 
dictment charges  was  bigamous,  and 
after  the  filing  of  the  indictment  and 
the  issuance  of  the  warrant  for  his  ar- 
rest by  state  court  having  jurisdiction 
of  the  crime  was  not  within  its  juris- 
diction, but  was  found  in  another  state, 
there  was  a  prima  facie  showing  that 
he  was  a  fugitive  from  justice.  In  re 
Bruce  (C.  C.  1904)  132  Fed.  390,  af- 
firmed (1905)  136  Fed.  1022,  69  C.  G. 
A.  342. 

Where  there  was  specific  evidence 
that  petitioner,  a  resident  of  New  York, 
participated  there  in  a  conspiracy  to 
bribe  members  of  the  city  council  of 
Pittsburg  to  select  certain  banks  in 
Pittsburg,  of  one  of  which  petitioner 
was  president,  as  city  depositories,  and 
there  was  substantial  evidence  from 
which  a  jury  would  be  justified  in  draw- 
ing an  inference  that  petitioner  was  in 
Pittsburg  on  a  day  when  some  act  or 
acts  in  furtherance  of  the  conspiracy 
were  performed,  there  was  sufficient 
proof  that  he  was  a  fugitive  from  jus- 
tice to  justify  his  extradition  to  Penn- 
sylvania. Ex  parte  Hoffstot  (C.  C. 
1910)  180  Fed.  240,  judgment  affirmed 
Hofstot  v.  Flood  (1910)  31  Sup.  Ct 
222,  218  U.  S.  665,  54  L.  Ed.  1201. 

In  an  application  for  habeas  corpus 
to  secure  petitioner's  release  from  cus- 
tody under  an  extradition  requisition, 
evidence  held  sufficient  to  justify  a  find- 
ing that  petitioner  was  a  fugitive  from 
the  demanding  state.  Ex  parte  Dick- 
son (1902)  69  S.  W.  943,  4  Ind.  T.  481. 
Requisition  from  governor  of  another 
state  held  accompanied  by  sufficient 
evidence  that  the  person  whose  deliv- 
ery was  demanded  was  a  fugitive  from 
justice,  within  Rev.  Laws  Mass.  c  217, 
{  11.  Ex  parte  Duddy  (1914)  107  N. 
E.  364,  219  Mass.  548. 

Where  there  was  evidence  that  accus- 
ed, charged  with  conspiracy,  committed 
on  or  about  a  designated  date  in  Texas, 
had  been  in  Texas  a  few  days  before 
the  designated  date,  and  he  admitted 
making  the  drafts  by  means  of  which 
the  conspiracy  was  committed,  and  re- 
ceiving money  from  a  coconspirator 
therefor,  there  was  sufficient  proof  that 
he  was  a  fugitive  from  justice  to  jus- 
tify his  extradition  to  Texas.  People 
t.  Baker  (1911)  127  N.  Y.  S.  382,  142 
App.  Div.  598,  25  N.  Y.  Cr.  R.  498. 

10.  Extradition    to    or    from    Porto 

Rico.— Porto  Rico  is  a  territory,  with- 
in this  section.  New  York  ex  rel.  Ko- 
pel  v.  Bingham  (1909)  29  Sup.  Ct  190, 
191,  211  U.  S.  468,  53  L.  Ed.  286,  af- 
firming order  (1907)  81  N.  E.  773,  189 
X.  Y.  124. 

Extradition  from  a  state  or  territory 
of  the  United  States  to  Porto  Rico  is 
not  authorized  by  R.  S.  |  5270,  as 
amended  in  1900  (ante,  |  10110),  nor 
is  Porto  Rico  a  "territory"  of  the  Unit- 
ed States,  within  the  meaning  of  this 


section;  bat  said  section  is  extended 
to  Porto  Rico  by  section  14  of  the  or- 
ganic act  of  April  12,  1900  (31  Stat. 
80,  c.  191),  which  provides  that  "the 
statutory  laws  of  the  United  States  not 
locally  inapplicable  shall  have  the  same 
force  and  effect  in  Porto  Rico  as  in  the 
United  States";  and  by  virtue  of  such 
provision,  and  of  that  of  section  17, 
giving  the  governor  of  Porto  Rico  all 
the  powers  of  governors  of  the  territo- 
ries of  the  United  States  that  are  not 
locally  inapplicable,  such  governor  has 
the  power  to  issue  a  requisition  for  the 
return  of  a  fugitive  criminal  by  a  state 
as  fully  as  the  governor  of  a  territory 
would  have.  In  re  Kopel  (D.  C.  1906) 
148  Fed.  505. 

The  extradition  of  one  fleeing  from 
the  island  of  Porto  Rico  to  the  state 
of  New  York  was  governed  by  this  sec- 
tion and  Code  Cr.  Proc.  |  827.  People 
v.  Bingham  (1907)  102  N.  Y.  S.  878, 
117  App.  Div.  411,  order  affirmed 
(1907)  81  N.  E.  773,  189  N.  Y.  124. 

II.  Indictment.— Upon  a  demand  for 
the  surrender,  under  tnis  section,  of  a 
fugitive  from  justice  from  one  of  the 
states  found  in  a  territory,  it  may  not 
be  objected  that  the  indictment  is  not 
framed  according  to  the  technical  rules 
of  criminal  pleading,  if  it  conforms  sub- 
stantially to  the  laws  of  the  demanding 
state.  Ex  parte  Reggel  (1885)  5  Sup. 
Ct  1148,  1151,  114  U.  S.  642,  29  L. 
Ed.  250. 

Where  the  indictment  sufficiently 
charges  an  offense  against  the  laws  of 
the  demanding  state,  an  objection  not 
apparent  on  the  face  of  it,  but  which 
can  only  arise  at  the  trial  on  the  evi- 
dence, will  not  affect  the  validity  of 
the  extradition  proceedings.  Roberts  v. 
Reilly  (1885)  6  Sup.  Ct.  291,  116  U.  S. 
80,  29  L.  Ed.  544,  affirming  judgment 
In  re  Roberts  (D.  C.  1885)  24  Fed. 
132. 

Indictment  held  sufficient  Pierce  v. 
Creecy  (1908)  28  Sup.  Ct  714,  210  U. 
S.  387,  52  L.  Ed.  1113. 

An  indictment  by  a  New  York  grand 
jury  that  accused,  an  insane  criminal, 
conspired  to  escape  to  the  obstruction 
of  justice,  and  did  escape,  sufficiently 
charges  a  crime  for  the  purpose  of  in- 
terstate extradition,  in  view  of  Penal 
Law  N.  Y.  ||  580,'  583.  Drew  v.  Thaw 
(1914)  35  Sup.  Ct  137,  235  U.  S.  432, 
59  L.  Ed.  302,  reversing  order  Ex  parte 
Thaw  (D.  C.  1914)  214  Fed.  423. 

An  information  is  not  an  equivalent 
of  an  indictment  within  this  section. 
Ex  parte  Hart  (1894)  63  Fed.  249,  11 
C.  C.  A.  165,  28  L.  R.  A.  801,  revers- 
ing (C.  C.  1894)  59  Fed.  894. 

The  indictment  had  in  mind  upon  the 
enactment  of  this  section  was  "a  writ- 
ten accusation  of  one  or  more  persons 
of  a  crime  or  misdemeanor  preferred 
to  and  presented  upon  oath  by  a  grand 

jury."    Id. 

The  indictment  is  sufficient  if  it  con- 
forms to  the  law  of  the  state  where 
the  offense  was  committed.     Webb  v. 
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York  (1887)  79  Fed.  616,  25  0.  C.  A. 
133. 

On  habeas  corpus  to  release  one  held 
under  a  requisition  from  another  state, 
the  indictment  accompanying  the  requi- 
sition will  not  be  held  void  merely  be- 
cause of  some  technical  defect,  if  the 
offense  is  substantially  alleged.    Id. 

Extradition  proceedings  need  not  be 
based  on  an  indictment,  but  may  be 
based  on  a  verified  complaint  or  affida- 
vit In  re  Strauss  (1903)  126  Fed. 
327,  63  C.  O.  A.  99. 

An  indictment,  in  order  to  constitute 
a  sufficient  charge  of  crime  to  warrant 
interstate  extradition,  need  show  no 
more  than  that  the  accused  is  substan- 
tially charged  with  crime.  Ex  parte 
Graham  (D.  C.  1914)  216  Fed.  813. 
,  In  extradition  proceedings  it  is  im- 
material that  the  indictment  found 
against  the  accused  in  the  demanding 
state  does  not  show  indorsement  as  a 
true  bill  over  the  signature  of  the  fore- 
man of  the  grand  jury;  especially 
where  the  proceedings  against  the  pe- 
titioner in  that  state,  as  shown  by  the 
record  accompanying  the  requisition, 
Appear  to  be  in  accordance  with  the 
statutory  practice  of  that  state,  judicial 
notice  of  which  may  be  taken  here. 
Hayes  v.  Palmer  (1903)  21  App.  D.  O. 
450. 

The  indictment  on  which  an  extradi- 
tion proceeding  is  founded  is  not  to  be 
judged  by  any  technical  standard,  and 
is  sufficient  if  it  shows  that  the  fugitive 
has  been,  however  inartificially,  charged 
with  a  crime  against  the  laws  of  the 
state  from  which  he  has  fled.  Wheeler 
v.  Palmer  (1914)  42  App.  D.  O.  395. 

An  indictment  charging  an  offense  in 
the  language  of  a  statute  of  the  state 
in  which  it  was  returned  is  sufficient  to 
warrant  extradition,  where  such  an  in- 
dictment is  declared  sufficient  both  by 
the  courts  and  by  a  statute  of  that 
state.    Id. 

Indictment  charging  neglect  to  sup- 
port a  child  held  not  so  faulty  in  sub- 
stance, as  to  prevent  the  execution  of 
the  writ  Ex  parte  Lewis  (Nev.  1911) 
115  P.  729. 

Where  an  alleged  fugitive  from  jus- 
tice is  arrested  in  extradition  proceed- 
ings and  the  accompanying  indictment 
charges  an  offense  within  the  period  of 
limitations,  it  is  immaterial  that  the 
copy  of  the  indictment  under  which  he 
was  first  arrested  contained  a  clerical 
error  so  as  to  charge  a  crime  barred  by 
limitations.  Ex  parte  Kuhns  (1913) 
137  P.  83,  36  Nev.  487. 

An  indictment  alleging  that  defend- 
ant, intending  to  cheat  and  defraud  the 
prosecutors  held  sufficient  to  show  an 
offense,  so  as  to  warrant  the  extradi- 
tion of  defendant  People  v.  Police 
Com'r  of  City  of  New  York  (1905)  91 
N.  Y.  S.  760,  100  App.  Div.  483. 

The  sufficiency  of  an  indictment  to 
charge  a  crime  justifying  extradition  is 
determined  solely  by  the  courts  of  the 
demanding    state.      People    v.    Baker 
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(1911)  127  N.  Y.  8.  382,  142  App.  Div. 
598,  25  N.  Y.  Cr.  R.  498. 

An  indictment  against  a  person  sought 
to  be  extradited,  duly  certified,  was  con- 
clusive in  the  absence  of  fraud,  and  jus- 
tified a  warrant  of  arrest  by  the  gov- 
ernor of  this  state.  People  ex  reL 
Marshall  v.  Moore  (1915)  153  N.  Y.  S. 
10,  167  App.  Div.  479. 

The  indictment  contemplated  by  this 
section  is  one  found  in  the  due  course 
of  procedure  in  the  demanding  state. 
Id. 

Indictment  for  stealing  held  sufficient 
under  the  statutes  of  Massachusetts, 
though  it  would  not  be  sufficient  in  New 
York.    Id. 

Where  indictment  against  person 
sought  to  be  extradited  is  certified  by 
the  governor,  it  need  not  show  where 
the  crime  took  place,  or  that  accused 
was  within  the  demanding  state.    Id. 

It  is  no  ground  for  discharging  a  fug- 
itive from  justice  on  habeas  corpus  that 
the  indictment,  after  charging  embezzle- 
ment, by  way  of  conclusion  in  the  same 
count  also  avers  that  "so"  the  defend- 
ant committed  larceny.  Ex  parte  Shel- 
don (1878)  34  Ohio  St  319. 

If  a  felony  is  substantially  charged  in 
an  indictment,  the  fact  that  it  may  be 
inartificially  drafted,  or  that  there  is 
some  technical  defect  of  form,  will  not 
defeat  extradition.  Jackson  v.  Archi- 
bald (1896)  5  O.  C.  D.  533,  12  Ohio 
Cir.  Ct  R.  155. 

Where  extradition  proceedings  were 
instituted  by  Alabama  to  prosecute  peti- 
tioner for  an  alleged  homicide  commit- 
ted in  that  state,  under  the  laws  of 
which  it  was  not  essential  that  the  in- 
dictment should  charge  either  the  time 
or  venue  of  the  offense,  an  indictment 
omitting  such  elements  was  not  objec- 
tionable for  that  reason  in  the  extradi- 
tion proceedings.  Ex  parte  Coleman 
(1908)  113  S.  W.  17,  53  Tex.  Cr.  R.  93. 

Facts  set  forth  in  indictment  held  to 
constitute  the  offense  of  obtaining  mon- 
ey by  false  pretenses,  and  that  G.,  hav- 
ing been  arrested  upon  a  warrant  is- 
sued by  the  governor  of  this  state,  in 
compliance  with  a  requisition  duly  made 
by  the  governor  of  Illinois,  and  having 
been  surrendered  to  the  agent  of  that 
state,  to  be  transported  thither,  was  not 
entitled  to  be  discharged  from  the  lat- 
ter's  custody  upon  habeas  corpus.  In 
re  Greenough  (1858)  31  Vt  279. 

An  indictment  charging  that  accused 
unlawfully,  fraudulently,  and  felonious- 
ly obtained  money  and  property  from  B. 
in  Cook  county,  111.,  by  means  of  the 
"confidence  game,"  contrary  to  the  stat- 
ute and  against  the  peace  and  dignity  of 
the  people  of  the  state  of  Illinois,  suf- 
ficiently charged  accused  with  an  ex- 
traditable crime  against  the  laws  of 
that  state.  Ryan  t.  Rogers  (Wyo. 
1913)  132  P.  95. 

12.  Affidavit  made  before  magistrate-^ 
In  general.— A  verified  complaint  or  af- 
fidavit charging  a  person  with  an  in* 
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famous  crime  is  sufficient  to  confer  ju- 
risdiction on  the  governor  of  the  state 
to  which  the  defendant  has  fled.  In  re 
Strauss  (1903)  126  Fed.  327,  63  O.  C. 

The  production  of  a  copy  of  the  orig- 
inal affidavit,  certified  by  the  governor 
of  the  state  from  which  the  fugitive 
fled  as.  authentic,  is  sufficient.  Kurt*  v. 
State  (1886)  22  Fla.  36. 

In  requisition  proceedings  it  is  suffi- 
cient if  the  copy  of  the  affidavit  duly 
certified  by  the  governor  of  the  demand- 
ing state  is  produced  and  delivered  by 
him,  with  the  demand,  to  the  governor 
of  the  state  in  which  the  accused  is 
found.  Johnston  v.  Vanamringe  (Ind. 
1840)  5  Blackf.  311. 

13.  —  Magistrate.— An  affidavit  be- 
fore a  notary  who,  under  Civ.  Code  Ga. 
1885,  §  4052,  is  ex  officio  a  justice,  is 
sufficient  where  the  governor  of  Georgia 
has  based  his  requisition  on  such  affi- 
davit, and  a  warrant  has  been  issued 
thereon  by  the  governor  of  the  state  on 
whom  the  demand  for  arrest  and  ex- 
tradition was  made.  Compton  v.  Ala- 
bama (1909)  29  Sup.  Ct.  605,  607,  214 
U.  S.  1,  53  L.  Ed.  885,  16  Ann.  Cas. 
1098. 

An  affidavit,  laying  the  venue  as 
-State  of  W.,  Municipal  Court,  City  and 
Comity  of  M.,"  and  certified  as  "sworn 
to  before  me,  J.  M,  Clerk  of  the  Mu- 
nicipal Court,"  complies  with  the  act  of 
congress  providing  that  an  affidavit  up- 
on which  a  requisition  may  be  granted 
shall  be  sworn  to  before  "a  magistrate." 
In  re  Keller  (D.  C.  1888)  36  Fed.  681. 

An  assistant  police  magistrate  is  a 
magistrate,  within  this  section.  Kurtz 
v.  State  (1886)  22  Fla.  36. 

A  notary  public  is  not  a  "magistrate" 
within  Act  Feb.  12,  1793,  c.  7,  1  Stat. 
302,  providing  that  a  copy  of  an  indict- 
ment found  or  an  affidavit  made  before 
a  magistrate  must  accompany  the  ap- 
plication in  extradition  proceedings. 
Ex  parte  Owen  (Okl.  Cr.  App.  1913) 
136  P.  197. 

An  affidavit  made  in  Nebraska  before 
a  county  judge,  who  is  a  magistrate, 
charging  relator  with  a  criminal  offense, 
is  a  sufficient  compliance  with  the  act 
of  congress  requiring  an  indictment  by 
a  grand  jury  or  an  affidavit  before  a 
magistrate  as  a  condition  precedent  to 
the  arrest  of  a  fugitive  from  justice  on 
a  requisition  from  a  governor  of  anoth- 
er state,  though  relator  was  subse- 
quently placed  under  bond  to  answer  be- 
fore  the  district  court  of  such  state. 
Ex  parte  Martin  (Tex.  Cr.  App.  1901) 
65  S.  W.  910. 

Where  the  record  in  extradition  pro- 
ceedings disclosed  an  affidavit  of  the 
county  attorney  executed  before  a  mag- 
istrate, it  was  immaterial  that  the  orig- 
inal affidavit  by  complainant  was  ex- 
ecuted before  a  notary  instead  of  a 
magistrate,  as  required  by  this  section. 
Ex  parte  Faihtinger  (Tex.  Cr.  4PP« 
1314)  163  S.  W.  441. 
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14.  — r  Affidavit    or    cam  plaint. —A 

complaint,  duly  sworn,  may  form  the 
basis  of  an  extradition  proceeding, 
where  it  is  a  proper  method  of  charging 
crime  in  the  state  where  committed. 
Morrison  v.  Dwyer  (Iowa,  1909)  121  N. 
W.  1064. 

The  warrant  of  rendition  for  an  ar- 
rest and  surrender  of  a  fugitive  from 
justice  to  another  state  is  not  void  be- 
cause reciting  that  the  person  demand- 
ed was  charged  by  complaint  with  a 
crime,  instead  of  by  affidavit,  where  it 
appears  from  the  return  that  the  com- 
plaint was  verified,  and  was  in  form  and 
legal  effect  an  affidavit,  made  before  a 
magistrate,  charging  such  person  with 
the  crime.  State  v.  Curtiss  (Minn. 
1910)  126  N.  W.  719.  But  see  State 
t.  Richardson  (1885)  34  Minn.  110,  24 
N.  W.  354,  holding  that  the  term  "com- 
plaint" is  not  equivalent  to  "affidavit," 
within  the  meaning  of  this  act  of  con- 
gress relating  to  extradition  proceed- 
ings. 

An  extradition  warrant,  reciting  that 
the  accused  is  charged  "by  complaint" 
with  forgery,  is  based  on  an  affidavit, 
a  complaint  being  equivalent  thereto. 
Ex  parte  White  (1898)  46  S.  W.  639, 
39  Tex.  Cr.  R.  497;  Ex  parte  Cheat- 
ham (1906)  95  S.  W.  1077,  50  Tex.  Cr. 
R.  51. 

15. Requisites.— If    the    affidavit 

on  which  the  requisition  and  warrant 
are  founded  do  not  distinctly  show  that 
the  prisoner  committed  any  crime  in 
the  state  making  the  requisition,  or 
that  he  fled  therefrom,  he  must  be 
discharged.  Ex  parte  Smith  (C.  C. 
1843)  Fed.  Cas.  No.  12,968. 

The  affidavit,  when  this  form  of  evi- 
dence is  adopted,  must  be  explicit  and 
certain,  so  that  if  it  were  laid  before 
a  magistrate  it  would  justify  him  in 
committing  the  accused  to  answer  the 
charge.  Ex  parte  Morgan  (D.  C. 
1883)  20  Fed.  298. 

While  the  naming  of  the  person  in 
extradition  papers  is  accompanied  by 
the  presumption  of  his  mental  respon- 
sibility if  nothing  further  appears,  the 
description  of  the  person  and  the  crime 
may  involve  something  which  over- 
throws such  presumption.  Ex  parte 
Thaw  (D.  C.  1914)  214  Fed.  423.  order 
reversed  Drew  v.  Thaw  (1914)  35  Sup. 
Ct  137.  Uncertainty  appearing  upon 
the  face  of  extradition  papers  in  re- 
spect to  the  material  element  of  men- 
tal condition  and  criminal  responsibil- 
ity is  as  fatal  to  the  idea  of  the  consti- 
tutional right  of  extradition  as  would 
be  uncertainty  as  to  a  physical  fact 
which  is  a  necessary  element  of  the 
crime  sought  to  be  described.    Id. 

The  affidavit  on  which  a  requisition 
for  the  extradition  of  a  fugitive  is  is- 
sued need  not  charge  the  crime  with 
all  the  exactness  necessary  to  be  ob- 
served in  an  indictment,  it  being  suffi- 
cient if   the   crime    be    distinctly    set 
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forth.  In  re  Manchester  (1855)  5  Gal. 
287. 

To  authorize  the  issuing  of  a  war- 
rant for  the  arrest  of  a  person  as  a 
fugitive  from  justice  from  another  state 
the  complaint  must  show,  either  by  di- 
rect averment,  or  by  stating  facts  con- 
stituting a  crime  at  common  law,  that 
such  person  has.  been  guilty  of  some 
crime  against  the  laws  of  that  state. 
So  held  wtfere  the  complaint  alleged 
that  the  person  had  "feloniously"  by 
certain  false  pretenses,  obtained  a 
large  sum  of  money  from  complainant 
in  Burlington,  Iowa,  "against  the  peace 
and  dignity  of  the  state  of  Iowa";  the 
crime  not  being  known  to  the  common 
law,  and  there  being  no  sufficient  al- 
legation that  it  was  a  crime  under  the 
laws  of  that  state.  State  v.  Swope 
(1880)  72  Mo.  399. 

To  hold  a  fugitive  from  justice,  on 
the  ground  that  the  money  taken  by 
him  in  committing  a  robbery  was 
brought  into  the  state  where  it  is 
sought  to  hold  him,  there  must  be  a 
complaint  charging  him  with  this  of- 
fense substantially  in  the  language  of 
the  statute  of  that  state.  Ex  parte 
Lorraine  X1881)  16  Nev.  63. 

Under  2  Bellinger's  Ann.  Codes  & 
St.  Wash.  §  7017,  declaring  that,  when 
any  person  shall  be  found  within  the 
state  charged  with  an  offense  commit- 
ted in  another  state,  any  court  or  mag- 
istrate may  on  complaint  issue  a  war- 
rant for  his  arrest,  etc.,  the  complaint 
on  which  the  warrant  is  issued  must 
show  that  accused  has  been  legally 
charged  with  crime  in  the  demanding 
state.  State  v.  White  (1905)  82  P.  907, 
40  Wash.  560,  2  L.  R.  A.  (N.  S.)  563. 

It  is  not  necessary  that  an  affidavit 
attached  to  extradition  papers  to  iden- 
tify accused  should  allege  all  the  facts 
or  elements  of  the  crime  charged.  Ry- 
an v.  Rogers   (Wyo.  1913)  132  P.  95. 

16.  Sufficiency.— The  affidavit  ac- 
companying the  requisition  will  not  be 
held  void  on  habeas  corpus  merely  be- 
cause of  some  technical  defect,  if  the 
offense  is  substantially  alleged.  Webb 
v.  York  (1897)  79  Fed.  616,  25  C.  C. 
A.  133. 

The  affidavit  is  sufficient  if  it  con- 
forms to  the  law  of  the  state  where 
the  offense  was  committed.     Id. 

Where  an  Ohio  statute  provided  that 
any  person  who  obtains  of  another  any- 
thing of  value  by  any  false  pretense, 
with  intent  to  defraud,  shall  be  guilty 
of  an  offense  which,  if  the  value  of 
the  property  be  $35  or  more,  is  pun- 
ishable by  imprisonment,  an  affida- 
vit charging  that  accused,  on  a  partic- 
ular day,  in  M.  county,  Ohio,  unlawfully 
and  falsely  pretended  to  a  certain 
watch  company,  with  intent  to  defraud 
it,  that  he  was  the  owner  of  a  dry 
goods  store  in  Y.,  Ohio,  which  state- 
ment was  false  and  known  so  to  be  by 
accused,  and  by  means  of  such  false 
statement  accused  obtained   from  the 
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company  jewelry  worth  $400,  sufficient- 
ly stated  an  offense,  under  the  Ohio 
laws,  to  sustain  extradition  proceed- 
ings. In  re  Strauss  (1903)  126  Fed. 
327,  63  O.  O.  A.  99. 

Where  a  charge  of  crime  made 
against  a  person  in  affidavits  filed  be- 
fore a  magistrate  or  a  court  has  culmi- 
nated in  a  conviction,*  the  record  of 
such  conviction  is  sufficient  evidence  in 
proceedings  for  his  extradition  from 
another  state,  and  the  question  as  to 
the  sufficiency  of  the  affidavits  becomes 
immaterial.  Hughes  v.  Pflanz  (1905) 
138  Fed.  980,  71  O.  O.  A.  234. 

A  complaint  held  to  sufficiently 
charge  an  offense  of  breaking  and  rob- 
bing mining  property  within  Carter's 
Ann.  Pen.  Code  Alaska,  {  75,  to  sus- 
tain extradition  proceedings.  Tiberg 
v.  Warren  (1911)  192  Fed.  458,  112 
C.  C.  A.  596. 

An  allegation  in  an  affidavit  to  obtain 
a  requisition  for  the  extradition  of  a 
criminal  that  the  one  charged  com- 
mitted the  crime  and  then  fled  suffi- 
ciently states  that  the  prisoner  is  a 
fugitive  from  justice.  In  re  Manches- 
ter (1855)  5  Cal.  237. 

An  affidavit  accompanying  a  requi- 
sition, which  merely  states  that  affiant 
"has  reason  to  believe  and  does  be- 
lieve" that  petitioner  embezzled  or 
fraudulently  converted  to  his  own  use 
the  property  mentioned,  is  insufficient 
for  the  governor's  warrant  of  arrest  as 
a  fugitive  from  justice,  in  that  it  is  not 
positive  in  its  charge.  Ex  parte  Spears 
(1891)  88  Cal.  640,  26  Pac.  608,  22 
Am.  St.  Rep.  341. 

An  affidavit  for  extradition  held  to 
warrant  extradition  for  false  pretens- 
es under  the  statute  of  a  foreign  state. 
Goodale  v.  Splain  (1914)  42  App.  D. 
C.  235. 

Allegation,  in  affidavit  in  support  of 
requisition  for  return  of  person  charged 
with  crime,  that  such  person  was  a  fu- 
gitive from  justice,  held  not  a  mere 
conclusion  of  law.  Ex  parte  Duddy 
(1914)  107  N.  E.  364,  219  Mass.  548. 

In  interstate  extradition  proceedings 
the  affidavit  accompanying  the  requisi- 
tion is  sufficient  if  it  substantially 
charges  the  commission  of  a  crime 
against  the  laws  of  the  state  from 
whose  justice  the  accused  is  alleged  to 
have  fled.  State  v.  Goss  (1896)  68  N. 
W.  1089.  66  Minn.  291. 

An  affidavit  charging  the  commission 
of  a  crime,  headed  "In  Justice  Court  of 
S.  Township,  in  the  County  of  S.,  State 
of  C,"  following  which  was  the  title 
of  the  cause,  sufficiently  showed  the 
venue  of  the  affidavit  and  of  the  of- 
fense charged,  and  was  not  defective  in 
that  it  also  stated  the  title  of  the 
cause,  though  when  sworn  to  no  such 
cause  was  pending.  State  v.  Bates 
(1907)  112  N.  W.  260,  101  Minn.  303. 

Defendant  was  convicted  of  selling 
and  delivering  a  forged  check,  with  in- 
tent to  have  the  same  passed,  he  hav- 
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ing  been  arrested  In  and  brought  back 
from  another  state  by  requisition  based 
upon  an  affidavit  charging  that  he  felo- 
niously forged  a  certain  check,  setting 
it  out  in  lull,  with  intent  to  cheat  and 
defraud,  and  that  he  had  the  same  in 
possession,  and  did  feloniously  sell,  ex- 
change, utter,  pass,  and  deliver  it,  for 
a  valuable   consideration   knowing  the 
same  to  be  forged,  with  intent  to  pass 
the  same.     Held,  that  the  affidavit  was 
sufficient  to  give  the  court  jurisdiction 
of  defendant's  person.     State  v.  Pat- 
terson   (Mo.   Sup.  1892)  20  S.  W.  9. 
Gr.  Code  Neb.  |  330,  relating  to  the 
extradition  of  criminals  between  states 
and  territories,  contemplates  that  the 
charge  of  the  crime  against  the  person 
to  be  arrested  and  delivered  up  must 
be  made  in  the  state  where  the  offense 
was  committed  and  must  be  to  some 
court,  magistrate,  or  officer,  in  the  form 
of  an  indictment,  complaint,  or  other 
accusation  known  to  the  laws  of  such 
state  or  territory,  and  be  pending;  and 
a  complaint  made  before  a  magistrate 
in  this  state  which  fails  to  allege  that 
such  charge  is  pending  against  the.  ac- 
cused in  the  state  where  it  is  alleged 
the  offense  was  committed  will  not  con- 
fer   jurisdiction    on    such*   magistrate. 
Smith  v.  State  (1887)  21  Neb.  662,  32 
N.  W.  594;    Forbes  v.  Hicks  (1889)  27 
Neb.  Ill,  42  N.  W.  898. 

To  enable  a  magistrate  to  arrest  and 
examine  an  alleged  fugitive  from  jus- 
tice from  another  state,  it  must  be 
shown  to  him,  by  a  complaint  in  writ- 
ing, on  oath,  that  a  crime  has  been 
committed  in  the  foreign  state,  that 
the  accused  has  been  charged  in  such 
state  with  the  commission  of  such 
crime,  and  that  he  has  fled  from  such 
state,  and  is  found  here,  and  these 
facts  must  be  distinctly  alleged.  It  is 
not  sufficient  that  they  may  be  inferred 
from  what  is  stated.  In  re  Heyward 
(1848)  3  N.  Y.  Super.  Ct.  (1  Sandf.) 
701. 

An  affidavit  that  A.  B.  has  been 
charged  in  Pennsylvania,  on  the  oath 
of  CD.,  with  felony,  viz.  with  cheat- 
ing and  defrauding  O.  D.  and  others, 
residents  of  that  state,  and  that  he  is 
a  fugitive  from  justice  from  that  state, 
is  insufficient  to  authorize  the  arrest 
of  A.  B.  in  New  York  under  the  fugi- 
tives from  justice  act.  The  affidavit 
does  not  distinctly  show  that  the  al- 
leged crime  was  committed  in  Penn- 
sylvania, or  that  A.  B.  fled  from  that 
state.    Id. 

The  affidavit  accompanying  a  requi- 
sition from  the  governor  of  one  state 
to  the  governor  of  another  for  the  sur- 
render of  a  fugitive  from  justice, 
charging  merely  that  the  fugitive,  by 
conspiracy  with  others,  and  by  false 
pretenses  and  devices,  had  defrauded 
a  person  of  his  property— the  false 
pretenses  or  the  means  by  which  the 
fraud  was  effected  not  being  set  out — 
is  not  sufficient  to  authorize  the  issu- 
ing of  the  executive  warrant  of  sur- 


render. People  t.  &rady  (1874)  66  N. 
Y.  182. 

An  affidavit  for  a  requisition,  made 
by  the  governor  of  Colorado,  alleged 
that  accused  obtained  from  prosecutor 
two  title  deeds  purporting  to  convey 
lands  in  Kansas;  that  she  promised  to 
take  the  deeds  to  the  recorder  in  the 
county  where  the  lands  described  in 
the  deeds  were  situated,  and  there  re- 
cord the  same,  for  which  purpose  the 
deeds  were  delivered  to  her;  that  she 
did  not  record  them,  but  converted 
them  to  her  own  use,  to  wit,  that  she 
left  Colorado  within  a  few  days  after 
obtaining  the  deeds  for  the  state  of 
Kansas  and  there  obtained  other  con- 
veyances to  the  property  and  trans- 
ferred the  title  to  other  persons,  etc. 
Held,  that  the  offense  stated  in  the  affi- 
davit was  committed  in  Kansas,  and 
was  not  within  the  jurisdiction  of  the 
courts  of  Colorado,  and  hence  the  af- 
fidavit was  insufficient  to  sustain  the 
requisition.  Ex  parte  Cheatham  (1906) 
96  S.  W.  1077,  50  Tex.  Cr.  R.  51. 

17. Verification.— The      affidavit 

is  not  sufficient  if  founded  on  belief  or 
information.  Ex  parte  Morgan  (D.  C. 
1883)  20  Fed.  298;  Ex  parte  Owen 
(Okl.  Cr.  App.  1913)  136  P.  197;  Ex 
parte  Rowland  (1895)  35  Tex.  Cr.  R. 
108,  31  S.  W.  651;  Ex  parte  Cheatham 
(1906)  95  S.  W.  1077,  50  Tex.  Cr.  R. 
51. 

An  information  sworn  to  by  a  prose- 
cuting attorney,  on  which  the  court 
orders  the  arrest  of  the  accused,  may 
be  sufficient  as  an  affidavit  for  his  ex- 
tradition. Ex  parte  Hart  (C.  C.  1894) 
59  Fed.  894. 

An  affidavit,  charging  the  crime  di- 
rectly and  positively,  held  not  vitiated 
by  the  conclusion,  "as  said  deponent 
verily  believes."  In  re  Keller  (D.  C. 
1888)   36  Fed.  681. 

A  complaint,  charging  a  crime  sworn 
to  by  the  county  attorney  as  true  with- 
out qualification,  is  a  sufficient  affi- 
davit as  the  basis  of  an  extradition 
proceeding,  as  against  the  objection 
that  the  complaint  was  necessarily  on 
information  and  belief.  Morrison  v. 
Dwyer  (Iowa,  1909)   121  N.  W.  1064. 

An  affidavit  made  before  an  officer  in 
another  state,  charging  relator  on  in- 
formation and  belief  with  a  felony 
committed  in  that  state,  without  stat- 
ing the  grounds  of  affiant's  belief  or 
the  sources  of  his  information,  was  in- 
sufficient to  sustain  a  warrant  for  re- 
lator's arrest  in  New  York  in  extradi- 
tion proceedings.  People  v.  Warden 
of  City  Prison  of  Brooklyn  (Sup.  1908) 
112  N.  Y.  S.  492,  60  Misc.  Rep.  525. 

Where  a  Pennsylvania  affidavit 
charging  relator  with  a  felony  was  fa- 
tally defective,  because  made  on  in- 
formation and  belief,  without  stating 
the  sources  of  affiant's  information  or 
the  grounds  of  his  belief,  an  affidavit 
in  New  York  for  relator's  arrest  there 
in  extradition  proceedings,  also  on  in- 
formation and   belief,   was   insufficient 
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to  sustain  the  warrant,  where  it  stat- 
ed the  Pennsylvania  affidavit  as  the 
only  source  of  affiant's  information  and 
ground  of  his  belief.     Id. 

Information  or  affidavit  on  which 
requisition  was  based,  when  consider- 
ed as  a  whole,  held  not  based  on  in- 
formation and  belief,  and  hence  to  be 
sufficient.  Ex  parte  Brown  (Tex.  Cr. 
App.  1915)  178  S.  W.  366. 

An  indictment  or  an  information, 
which  under  oath  charges  in  direct  and 
positive  terms  that  the  crime  has  been 
committed,  and  is  sufficient  to  author- 
ize the  issuance  of  a  warrant  by  the 
magistrate  before  whom  the  charge 
was  made,  is  sufficient  to  authorize  de- 
livery over  of  the  prisoner,  though, 
where  it  is  permitted  in  the  state  in 
which  the  warrant  of  arrest  is  issued 
to  charge  a  crime  in  an  information 
upon  information  and  belief,  then  that 
information  must  be  supported  by  the 
affidavit  or  sworn  -statement  of  some 
one  who  is  cognizant  of  the  facts;  and 
hence  an  information  filed  in  Wyoming, 
which  under  the  Wyoming  constitution, 
providing  that  no  warrant  shall  issue 
but  upon  probable  cause  supported  by 
an  affidavit,  does  not  constitute  proba- 
ble cause,  for  the  issuing  of  a  war- 
rant for  the  arrest  of  the  accused  be- 
cause verified  only  on  information  and 
belief  is  insufficient  to  authorize  ex- 
tradition. Mark  v.  Browning  (Utah, 
1911)  115  P.  275. 

18.  Information.— An  information  is 
not  an  equivalent  of  an  indictment 
within  this  section./  Ex  parte  Hart 
(1894)  63  Fed.  249,  11  C.  C.  A.  165, 
28  L.  R.  A.  801,  reversing  (C.  C.  1894) 
59  Fed.  894. 

Where  a  governor's  warrant  empow- 
ers a  sheriff  to  receive  defendant  from 
the  authorities  of  another  state,  and 
convey  him  hither  to  be  dealt  with  ac- 
cording to  law,  it  is  not  necessary  that 
the  information  charge  precisely  the 
same  offense  named  in  the  original 
warrant  of  arrest,  so  long  as  it  is  bas- 
ed on  the  same  transaction.  People  v. 
Stockwell  (1904)  97  N.  W.  765,  135 
Mich.  841,  10  Detroit  Leg.  N.  805. 

An  information  charged  accused  with 
"the  commission  of  a  criminal  offense 
against  the  laws  of  Dakota,  which,  if 
committed  in  Nebraska,  would  by  the 
law  thereof  be  a  crime,"  and  that  "he 
was  now  a  fugitive  from  said  territo- 
ry." Held,  that  it  was  void  for  not 
charging  a  definite  offense.  Smith  v. 
State  (1887)  21  Neb.  552,  82  N.  W. 
594. 

Under  Const  art.  4,  |  2,  and  this 
section,  a  person  charged  by  an  infor- 
mation alone  and  who  has  not  been 
convicted  cannot  be  extradited.  Ex 
parte  Bergman  (Tex.  Cr.  App.  1910) 
130  S.  W.  174.  But  see  Morrison  v. 
Dwyer  (Iowa,  1909)  121  N.  W.  1064, 
and  People  v.  Stockwell  (1904)  97  N. 
W.  765,  135  Mich.  341,  10  Detroit  Leg. 
N.  805,  holding  that  an  information  is 
sufficient  basis  for  extradition,  and  In 
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re  Hooper  (1881)  52  Wis.  699,  58  N. 
W.  741,  holding  that  a  demand  from 
the  governor  of  Kansas  for  a  fugitive, 
accompanied  by  a  copy  of  an  "infor- 
mation" charging  him  with  having  com- 
mitted a  crime,  is  a  sufficient  compli- 
ance with  this  section. 

19.  Necessity  of   producing  copy*— A 

copy  of  the  indictment  or  an  affidavit 
made  before  some  magistrate  charging 
the  crime  must  be  presented  with  the 
demand  for  extradition.  Compton  y. 
Alabama  (1909)  29  Sup.  Ct  605,  607, 
214  U.  S.  1,  53  L.  Ed.  885, 16  Ann.  Gas. 
1098  (affirming  judgment  [1907]  44 
South.  685,  152  Ala.  68) ;  In  re  Jack- 
son (D.  C.  1878)  Fed.  Cas.  No.  7,125; 
In  re  Knowlton  (Colo.  1883)  5  Gr.  Law 
Mag.  250;  Ross  v.  Grofutt  (Conn. 
1911)  80  A.  90,  84  Conn.  370;  Ex  par- 
te Pfitzer  (1867)  28  Ind.  450;  State  v. 
Richardson  (1885)  34  Minn.  110,  24  N. 
W.  334;  Ex  parte  Owen  (Okl.  Cr. 
App.  1913)  136  P.  197;  Commonwealth 
y.  Superintendent  of  County  Prison 
(1907)  33  Pa.  Super.  Ct.  594;  Thorp 
▼.  Metzger  (1913)  137  P.  330,  77 
Wash.  62.  CONTRA,  In  re  Leary  (D. 
C.  1879)  Fed.  Cas.  No.  8,162.  See, 
also,  In  re  Heyward  (1848)  3  N.  Y. 
Super.  Ct.  (1  Sandf.)  701. 

The  mere  recital  in  requisition  pa- 
pers that  an  indictment,  duly  authenti- 
cated, is  annexed,  is  of  no  avail,  there 
being  no  indictment  attached.  Ex  par- 
te Hart  (1894)  63  Fed.  249,  11  C.  C. 
A.  165,  28  L.  R.  A.  801,  reversing  judg- 
ment (C.  C.  1894)  59  Fed.  894. 

The  representations  of  the  executive 
of  the  demanding  state  are  of  no  ef- 
fect unless  supported  by  a  duly  au- 
thenticated copy  of  an  indictment 
found  or  an  affidavit  made.  Ex  parte 
Morgan  (D.  C.  1883)  20  Fed.  298. 

A  requisition  from  the  governor  of 
another  state  to  the  governor  of  New 
York  for  the  arrest  of  an  accused  per- 
son is  not  of  itself  sufficient  authority 
for  such  arrest.  Nor  is  the  affidavit  of 
an  attorney  communicating  informa- 
tion received  by  telegraph  sufficient. 
An  authenticated  copy  of  the  charge 
or  indictment  should  be  presented.  In 
re  Rutter  (N.  Y.  1869)  7  Abb.  Prac. 
(N.  S.)  67. 

The  prisoner  will  be  discharged  by 
the  court  in  extradition  proceedings, 
where  the  requisition  is  defective  in 
several  particulars,  as  where  it  does 
not  contain  a  duly  authenticated  copy 
of  the  indictment  or  affidavit,  and  the 
court,  on  review  of  the  evidence,  is  not 
satisfied  that  the  extradition  is  not 
sought  to  bring  the  fugitive  into  the 
jurisdiction  for  the  purpose  of  dealing 
with  him  summarily  and  unlawfully. 
In  re  Hampton  (Com.  PI.  1895)  1  Ohio 
N.  P.  181. 

A  certified  copy  of  an  information, 
on  which  accused  had  been  convicted 
of  a  misdemeanor,  held  not  a  certified 
copy  of  an  "affidavit  or  indictment,'* 
within  the  congressional  act  governing 
extradition,  and  hence  was  insufficient 
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to  authorise  the  granting  of  the  appli- 
cation. Ex  parte  Lewis  (Tex.  Cr. 
App.  1914)  170  S.  W.  1098. 

20.  Criminal    charge— Charged    with 

crime.— One  convicted  and  sentenced  for 
a  crime,  and  whose  term  of  sentence 
has  not  expired,  is  "charged"  with  the 
ciime.  Drinkall  v.  Spiegel  (1896)  36 
A.  830,  68  Conn.  441,  36  L.  R.  A.  486; 
In  re  Hope  (Ex.  Ch.  1889)  10  N.  Y. 
Sup  p.  28,  7  N.  Y.  Gr.  R.  406;  Ex  parte 
Bergman  (Tex.  Cr.  App.  1910)  130  S. 
W.  174. 

A  person  against  whom  a  complaint 
for  a  felony  has  been  filed  before  a 
committing  magistrate,  who  can  only 
charge  or  hold  for  trial  before  another 
tribunal,  is  ''charged"  with  the  crime 
within  the  meaning  of  Const,  art.  4,  § 
2,  subd.  2,  and  of  this  section.  In  re 
Strauss  (1905)  25  Sup.  Ct.  535,  537, 
197  U.  S.  324,  49  L.  Ed.  774. 

The  term  "charged  with  crime,"  as 
used  in  this  section,  seems  to  have  been 
used  in  its  broad  sense,  and  to  include 
all  persons  accused  of  crime.  It  would 
be  a  very  narrow  and  technical  con- 
struction to  hold  that  after  accusation 
and  before  conviction  a  person  could 
be  extradited,  while  after  conviction, 
which  establishes  the  charge  conclu- 
sively, he  could  escape  extradition. 
The  object  of  this  section  is  to  prevent 
the  escape  of  persons  charged  with 
crime,  whether  convicted  or  unconvict- 
ed, and  to  secure  their  return  and 
punishment,  if  guilty.  Taking  the 
broad  definition  of  "charged  with  crime" 
as  including  the  responsibility  for 
crime,  the  charge  would  not  cease  or 
be  merged  in  the  conviction,  but  would 
stand  until  the  judgment  was  satisfied. 
It  would  include  every  person  accused 
until  he  should  be  acquitted  or  until  the 
judgment  inflicted  should  be  satisfied. 
Hughes  v.  Pflanz  (1905)  138  Fed.  980, 
983,  71  C.  C.  A.  234. 

There  is  nothing,  either  in  this  sec- 
tion or  in  Rev.  St.  Ind.  1876,  p.  420, 
upon  the  subject  of  fugitives  from  jus- 
tice, which  requires  that  a  warrant 
shall  be  issued  for  the  fugitive  upon 
the  charge  against  him  before  his  re- 
turn can  be  demanded  from  the  state 
or  territory  to  which  he  may  have  fled. 
It  is  the  indictment  or  affidavit,  and 
not  the  issuing  of  a  warrant,  which 
constitutes  the  charge  against  a  fugi- 
tive upon  which  his  return  can  be  re- 
quired. Tullis  v.  Fleming  (1879)  69 
Ind.  15. 

A  fugitive  from  justice  is  "charged" 
with  a  crime,  within  the  extradition 
law,  only  when  he  is  charged  lawfully 
by  a  person  who  has  knowledge  of  its 
commission,  or  is  possessed  of  infor- 
mation, which  he  states  under  oath, 
leading  a  reasonable  and  fair  mind  to 
infer  its  commission.  People  v.  Ward- 
en of  City  Prison  of  Brooklyn  (Sup. 
1A08)  112  N.  Y.  S.  492,  60  Misc.  Rep. 
525. 

21.  -—  Necessity  of  charge— The 
governor  of  California  has  no  authority 


to  surrender  a  fugitive  who  has  com- 
mitted a  crime  in  another  state  unless 
judicial  proceedings  have  been  com- 
menced against  him  for  the  crime  in 
the  state  in  which  it  was  committed. 
Ex  parte  White  (1875)  49  Cal.  434. 

One  cannot  be  extradited  between 
states  of  the  Union  except  for  offenses 
that  are  strictly  criminal,  and  with 
which  he  has  been  legally  charged  as  a 
fugitive  from  justice.  In  re  Cannon 
(1882)  11  N.  W.  280,  47  Mich.  481. 

To  give  a  state  the  right  to  demand 
of  another  state  the  surrender  of  a 
fugitive  from  justice,  there  must  be  a 
charge  of  crime  made  in  the  regular 
course  of  judicial  proceedings  against 
the  fugitive  in  the  state  demanding  his 
surrender.  People  v.  Brady  (1874)  56 
N.  Y.  182. 

Under  the  express  provisions  of  Code 
Cr.  Proc.  N.  Y.  §  827,  an  alleged  fugi- 
tive from  justice  from  another  state 
cannot  be  apprehended  in  New  York, 
unless  he  is  legally  charged  with  a 
crime.  People  v.  Warden  of  City  Pris- 
on of  Brooklyn  (Sup.  1908)  112  N.  Y. 
S.  492,  60  Misc.  Rep.  525. 

22. Sufficiency.— All  courts,  both 

English  and  American,  hold  to  rules  of 
strictness  in  respect  to  the  description 
of  the  crime  in  extradition  papers,  and 
to  rules  of  strict  construction  upon 
questions  of  intendment  in  respect  to 
what  is  shown  on  the  face  of  the  pa- 
pers. Ex  parte  Thaw  (D.  C.  1914)  214 
Fed.  423,  order  reversed  Drew  v.  Thaw 
(1914)  35  S.  Ct  137,  235  U.  S.  432,  59 
L.  Ed.  302. 

The  substantial  charge  of  a  crime  de- 
nounced by  the  statute  of  a  foreign 
state  is  sufficient  to  warrant  extradi- 
tion. Goodale  v.  Splain  (1914)  42  App. 
D.  C.  235. 

In  extradition  proceedings,  allega- 
tions that  accused  in  a  specified  county 
and  state  on  a  day  named  obtained  a 
specified  sum^of  money  from  one  named 
person  as  agent  of  another  by  false 
pretenses  by  drawing  and  delivering  to 
such  person  a  check  for  that  amount 
on  a  bank  at  a  specified  place,  and  pro- 
cured such  person  aB  such  agent  to 
cash  the  check  by  falsely  representing 
that  he  was  financially  responsible,  and 
had  funds  in  or  credit  with  the  bank, 
and  that  the  check  would  be  honored, 
and  that  such  person  was  deceived 
thereby,  sufficiently  charges  the  offense 
of  obtaining  money  on  false  pretenses. 
Taylor  v.  Wise  (Iowa,  1910)  126  N. 
W.  1126. 

See,  also,  sections  11,  15,  16,  and  18, 
ante,  this  note. 

23.  —  Proof.— On  proceedings  for 
extradition,  the  fact  that  an  indictment 
waB  found  in  the  state  to  which  the 
person  is  sought  to  be  extradited  is 
prima  facie  evidence  that  the  act  charg- 
ed was  a  crime  by  the  law  of  that  state. 
In  re  Van  Sciever  (1894)  42  Neb.  772, 
60  N.  W.  1037,  47  Am.  St.  Rep.  730. 

24.  Extraditable  crimes.  —  "Crime" 
means   any    offense   indictable    by    the 
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laws  of  the  state  demanding  their  sur- 
render, and  is  not  confined  to  common- 
law  crimes.  State  of  Kentucky  v.  Den- 
nison  (1860)  65  U.  S.  (24  How.)  66, 
16  L.  Ed.  717;  In  re  Burke  (D.  O. 
1870)  Fed.  Oas.  No.  2,158;  In  re 
Brown  (1873)  112  Mass.  409,  17  Am. 
Rep.  114;  In  re  Hughes  (1867)  61  N. 
C.  (Phil.)  57. 

This  section  embraces  every  offense 
known  to  the  laws  of  the  demanding 
state,  including  misdemeanors.  Ex 
parte  Reggel  (1885)  5  Sup.  Ct.  1148, 
1151,  114  U.  S.  642,  29  L.  Ed.  250. 

One  S.,  who  had  been  engaged  with 
G.  in  the  insurance  business,  in  Ten- 
nessee, was  found,  on  a  settlement  of 
their  accounts,  to  be  indebted  to  G., 
in  about  the  sum  of  $1,300,  for  vari- 
ous sums  advanced  to  him  and  his 
family  by  G.f  and  expenses  paid  by  G. 
for  his  account  After  bringing  the 
business  to  an  end,  and  making  some 
efforts  to  raise  money  for  its  further 
prosecution,  S.  returned,  with  his 
family,  to  his  home  in  Virginia.  G. 
assigned  his  claim  against  S.  to  one 
C,  who  caused  a  civil  suit  to  be 
brought  upon  it  in  Virginia  against 
8.  He  also  endeavored,  by  persua- 
sions and  threats,  to  induce  S.  to  re- 
turn to  Tennessee,  for  what  purpose 
did  not  appear.  S.  having  refused  to 
return,  C.  procured  from  the  gover- 
nor of  Tennessee,  upon  -affidavits,  a 
requisition  for  S.,  as  a  fugitive  from 
justice,  alleging  that  he  was  guilty  of 
"fraudulent  appropriation  of  money," 
and  caused  S.  to  be  arrested  there- 
under in  Virginia,  for  removal  to  Ten- 
nessee. Held,  that  no  crime  had  been 
committed  or  was  charged,  that  the 
requisition  was  improvidently  issued, 
and  S.  should  be  discharged  on  habeas 
corpus.  Ex  parte  Slauson  (C.  G. 
1896)  73  Fed.  666. 

Acts  made  criminal  by  the  law  of 
the  demanding  state,  passed  subse- 
quent to  the  adoption  of  the  consti- 
tution and  the  passage  of  this  section, 
are  extraditable  crimes.  In  're  Leary 
(D.  C.  1879)   Fed.   Cas.  No.  8,162. 

A  misdemeanor  punishable  by  a  fine 
not  exceeding  $5,000  is  within  the 
meaning  of  the  word  "crime."  Morton 
y.  Skinner  (1874)  48  Ind.  123. 

It  is  not  necessary,  in  order  to  war- 
rant the  surrender  or  detention  of  a 
fugitive  from  justice,  that  the  crime 
with  which  he  stands  charged  should 
constitute  an  offense  at  the  common 
law.  In  re  Fetter  (1852)  23  N.  J.  Law 
(3  Zab.)  311,  57  Am.  Dec.  382. 

The  clause  of  the  United  States  con- 
stitution providing  for  the  delivery  of 
a  person  charged,  etc.,  "with  trea- 
son," etc.,  "or  other  crime,"  "who 
shall  flee  from  justice,"  etc.,  imposes 
an  absolute  duty  to  surrender  any  per- 
son charged  with  an  offense  made  a 
crime  by  the  laws  of  the  state  making 
the  demand,  although  not  a  crime  by 
said    laws   when    the    constitution   was 
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framed.    In  re  Voorhees  (1867)  32  N. 
J.  Law  (3  Vroom)  141. 

An  offense  made  indictable  by  statute 
is  extraditable.  In  re  Clark  (N.  Y. 
1832)  9  Wend.  212. 

Under  the  statutes  allowing  extra- 
dition in  all  cases  of  crime,  a  fugitive 
from  justice  may  be  arrested  where  he 
committed  an  act  which  is  a  crime 
according  to  the  law  of  the  state  from 
which  he  is  alleged  to  be  a  fugitive. 
In  re  Hayward  (N.  Y.  1848)  1  Code 
Rep.  45. 

The  constitution  and  federal  and 
state  statutes  regulating  extradition 
apply  only  to  persons  charged  with 
felony  or  other  crime.  People  v.  War- 
den of  City  Prison  of  Brooklyn  (Sup. 
1908)  112  N.  Y.  S.  492,  60  Misc.  Rep. 
525. 

The  governor  may  demand  the  extra- 
dition of  a  fugitive  who  is  guilty  of  a 
misdemeanor.  State  v.  Hudson  (Com. 
PI.  1893)  2  Ohio  N.  P.  1. 

The  words  "treason,  felony,  or  other 
crime"  embrace  every  act  forbidden 
and  made  punishable  by  the  law  of 
the  demanding  state,  and  the  grade 
of  the  crime  is  immaterial.  Common- 
wealth v.  Johnston  (1892)  12  Pa.  Co. 
Ct  R.  263. 

Each  state  has  the  power,  unless  for- 
bidden by  the  constitution  of  the 
United  States,  to  declare  what  shall 
be  offenses  against  her  laws,  and  per- 
sons residing  in  such  state  are  sub- 
ject to  her  laws.  The  words  "trea- 
son, felony  and  other  crimes"  include 
every  offense  against  the  laws  of  the 
demanding  state  without  exception  as 
to  the  nature  of  the  crime.  A  state 
may  make  the  desertion  of  a  wife  a 
crime,  and  a  husband  guilty  of  such 
an  act  and  becoming  a  fugitive  from 
justice  may  be  arrested  in  the  state 
to  which  he  has  fled,  by  proper  extra- 
dition proceedings.  Commonwealth  v. 
Hare   (1908)  36  Pa.  Super.  Ct.  125. 

Where  a  defendant,  after  conviction 
in  a  sister  state,  fled  from  the  justice 
of  that  state,  the  mere  fact  that  in  the 
judgment  of  conviction  there  was  im- 
posed a  pecuniary  fine  and  sentence  to 
jail  did  not  show  that  he  was  not  guilty 
of  a  felony  within  Const,  art  4,  §  •  2, 
and  the  federal  statutes  relating  to  ex- 
tradition, there  being  nothing  to  show 
that  under  the  law  of  the  sister  state 
accused  might  not  have  been  imprison- 
ed in  the  penitentiary.  Ex  parte  Berg- 
man (Tex.  Or.  App.  1910)  130  S.  W. 
174. 

The  provisions  of  Const,  art.  4,  §  2, 
and  of  this  act,  apply  to  one  who  has 
been  indicted  for  obtaining  money  or 
property  under  false  pretenses  in  a 
state  which  has  by  statute  made  that 
offense  a  crime.  In  re  Greenough 
(1858)  31  Vt  279. 

25.  Certificate   of   authentication— In 

general.— The  presumption  is  that  one 
authenticating   an   indictment,  made   a 
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part  of  requisition  papers,  as  governor 
of  the  demanding  state,  was  so  act- 
ing at  the  time.  Kemper  v.  Metzger 
(Ind.  1907)  81  N.  E.  663. 

Under  the  statute  requiring  that  the 
governor  certify  the  authenticity  of 
the  complaint  on  which  he  demands  ex- 
tradition, without  specifying  how  the 
governor  is  to  be  satisfied  that  it  is 
authentic,  the  question  of  its  authen- 
ticity is  for  his  own  determination,  and 
his  certificate  to  the  fact  alone  is  re- 
quired. Morrison  v.  Dwyer  (Iowa, 
1909)  121  N.  W.  1064. 

Where  in  extradition  proceedings  the 
governor  of  the  demanding  state  cer- 
tifies that  it  satisfactorily  appears  by 
an  annexed  complaint  in  the  form  of 
an  affidavit  filed  in  and  issued  out  of  a 
certain  justice's  court  that  the  de- 
fendant stands  charged  with  the  com- 
mission of  a  crime,  and  such  affidavit 
purports  to  be  sworn  to  before  such 
justice  of  the  peace,  it  will  be  implied 
from  the  executive  authentication  that 
the  justice  certifying  to  the  jurat  of 
the  affidavit  was  such  magistrate  as 
he  is  therein  represented  to  be.  State 
v.  Bates  (1907)  112  N.  W.  260,  101 
Minn.  303. 

The  purpose  of  requiring  a  certifi- 
cate of  authentication  of  the  affidavit 
charging  a  crime,  attached  to  a  requi- 
sition for  extradition  of  a  fugitive 
from  justice,  is  to  prevent  the  govern- 
or of  the  state  upon  whom  the  de- 
mand is  made  from  being  imposed  up- 
on by  spurious  charges  of  crime,  and 
to  advise  him  of  the  genuineness  of 
the  copy  of  the  indictment  or  affidavit. 
State  v.  Curtiss  (Minn.  1910)  126  N. 
W.  719. 

26.  —  Necessity.— The  copy  of  the 
indictment  or  affidavit  must  be  cer- 
tified as  authentic  by  the  chief  execu- 
tive of  the  state  or  territory  from 
which  the  person  has  fled.  Ex  parte 
Morgan  (D.  C.  1883)  20  Fed.  298; 
State  v.  Richardson  (1885)  34  Minn. 
115,  24  N.  W.  354;  In  re  Soloman  (X 
Y.  1866)  1  Abb.  Prac.  (N.  S.)  347; 
In  re  Hampton  (1895)  2  Ohio  S.  & 
C.  P.  Dec.  579;  Commonwealth  v.  Su- 
perintendent of  County  Prison  (1907) 
33  Pa.  Super.  Ct  594;  Thorp  v.  Metz- 
ger (1913)  137  Pac.  330,  77  Wash.  62. 

A  governor  should  not  deliver  up 
one  on  extradition  where  there  is  no 
evidence  that  the  requirement  of  the 
act  of  congress  that  the  affidavit  shall 
be  produced  and  authenticated  by  the 
governor  demanding  the  extradition 
has  been  complied  with.  Ex  parte 
Powell   (1884)    20  Fla.  806. 

27.  —  Sufficiency  and   requisites^— 

Affidavits  filed  with  the  governor,  re- 
questing him  to  make  a  requisition, 
though  made  a  part  of  the  requisition 
papers,  are  not  sufficient  where  the 
governor  only  certifies  to  the  authentic- 
ity of  an  information,  and  makes  his 
demand  on  this.    Ex  parte  Hart  (1894) 


63  Fed.  249,  11  C.  O.  A.  165,  28  L.  R. 
A.  801,  reversing  (C.  O.  1894)  59  Fed. 
894. 

In  an  extradition  warrant,  a  recital 
that  the  requisition  is  accompanied  by 
a  copy  of  the  indictment,  certified  by 
the  governor  of  the  demanding  state 
to  be  "in  due  form,"  is  a  sufficient  com- 
pliance with  this  section.  Ex  parte 
Dawson  (1897)  83  Fed.  306,  28  C.  C. 
A.  354,  certiorari  denied  Dawson  v. 
Rushin  (1898)  18  Sup.  Ct  941,  170  U. 
S.  705,  42  L.  Ed.  1218. 

Where  affidavits  in  extradition  pro- 
ceedings were  authenticated  by  the 
governor  of  the  demanding  state,  they 
were  sufficiently  authenticated  and  the 
authority  of  the  officer  verifying  the 
affidavits  could  not  be  called  in  ques- 
tion. Chung  Kin  Tow  v.  Flynn  (1914) 
218  Fed.  64,  133  C.  O.  A.  666. 

The  papers  accompanying  a  requisi- 
tion for  extradition  need  not  be  exem- 
plified as  prescribed  by  the  federal 
statute  for  authentication  of  public  acts 
and  judicial  proceedings  in  the  several 
states;  the  statute  on  that  subject  not 
being  applicable.  State  v.  Currie  (Ala. 
App.  1911)   56  So.  736. 

Where  the  requisition  for  the  extra- 
dition of  a  fugitive  from  justice  cer- 
tifies that  the  affidavit  on  which  it  was 
issued  was  duly  authenticated  accord- 
ing to  the  laws  of  the  state,  it  is  suffi- 
cient to  prove  its  genuineness.  In  re 
Manchester   (1855)  5  Cal.  237. 

Where  the  papers  and  information 
accompanying  a  requisition  for  a  fugi- 
tive from  justice  are  authenticated  by 
the  signature  of  the  prosecuting  attor- 
ney and  by  affidavit,  it  is  sufficient 
Hackney  v.  Welsh  (1886)  107  Ind.  253, 
8  N.  E.  141,  57  Am.  Rep.  101. 

It  is  not  necessary  for  the  governor 
who  issues  a  requisition  for  a  fugitive 
from  justice  to  certify  that  the  infor- 
mation and  other  papers  accompanying 
the  requisition  are  genuine;  it  is  suf- 
ficient to  certify  that  they  are  duly  au- 
thenticated.    Id. 

A  requisition  for  extradition  set  forth 
that  "it  appears  by  the  annexed  papers, 
which  I  certify  to  be  authentic  and 
duly  authenticated,  that  D.  stands 
charged  with  the  crime  of  murder  in 
the  first  degree,"  etc.  A  paper  pur- 
porting to  be  an  indictment  charging  D. 
with  being  an  accessory  before  the  fact 
was  annexed.  The  paper  was  indorsed 
on  the  back  as  a  true  bill,  but  it  was 
not  stated  whether  it  was  an  indict- 
ment or  a  copy.  Held,  that  the  authen- 
tication of  the  purported  indictment 
was  sufficient  to  make  the  requisition 
valid.  Ex  parte  Dickson  (1902)  69  S. 
W.  943,  4  Ind.  T.  481. 

Under  this  section  a  certification  of 
copies  of  the  complaint  by  the  gover- 
nor demanding  extradition  is  sufficient. 
Morrison  v.  Dwyer  (Iowa,  1909)  121 
N.  W.  1064. 

Extradition  proceedings  are  suffi- 
ciently authenticated  where  the  record 
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of  the  prosecution  If  certified  by  the 
justice  before  whom  it  is  pending,  the 
county  clerk  certifies  to  the  justice's 
official  character,  and  the  attorney  gen- 
eral certifies  that  the  application  for 
requisition  is  in  due  form  under  the 
laws  of  that  state,  and  that  by  such  pa- 
pers and  records  accused  stands  charged 
with  a  specified  offense.  Taylor  v. 
Wise  (Iowa,  1910)  126  N.  W.  1126. 

The  certificate  of  the  governor  of 
another  state,  in  demanding  the  surren- 
der of  a  fugitive  from  justice,  that  a 
copy,  produced  with  the  demand,  of  a 
complaint  made  on  oath  to  a  person 
styled  a  "trial  justice"  in  said  state, 
charging  the  fugitive  with  a  crime,  is 
authentic,  sufficiently  authenticates  the 
capacity  of  the  person  as  a  magistrate 
authorized  to  receive  the  complaint, 
within  both  this  section  and  Gen.  St. 
Mass.  c.  177,  §  1.  In  re  Kingsbury 
(1870)  106  Mass.  223. 

Under  this  section,  where,  on  demand 
of  the  fugitive,  the  requisition  certifies 
that  all  papers  returned  are  true  and 
correct  copies,  and  one  of  them  con- 
tains a  criminal  accusation  indorsed  as 
"an  indictment,"  signed  by  a  foreman 
as  "a  true  bill,"  such  authentication 
is  sufficient.  State  v.  Justus  (1901) 
87  N.  W.  770,  84  Minn.  237,  55  L.  R.  A. 
325. 

A  certificate,  accompanying  requisi- 
tion papers,  by  the  governor  of  the  de- 
manding state  that  "it  satisfactorily 
appears  by  the  annexed  complaint  in 
the  form  of  an  affidavit  and  warrant  of 
arrest,  also  affidavits  of  persons  named 
[which  I  certify  are  authentic  and  duly 
authenticated  in  accordance  with  the 
laws  of  the  state],  that  defendant  stood 
charged  with  a  crime,"  was  a  sufficient 
authentication  of  the  copy  of  the  affi- 
davit charging  the  crime,  and  was  not 
subject  to  the  objection  that  it  related 
only  to  the  affidavits  of  the  persons 
named.  State  v.  Bates  (1907)  112  N. 
W.  260,  101  Minn.  303. 

The  certificate  of  authentication  of 
an  affidavit  charging  a  crime,  attached 
to  a  requisition  for  extradition  of  a 
fugitive  from  justice,  need  not  be  in 
any  particular  form;  but  it  is  sufficient 
if  it  show  that  a  copy  of  an  indictment 
or  affidavit  annexed  to  the  requisition 
is  authentic,  and  a  certificate  as  fol- 
lows: "It  appears  from  the  annexed 
papers,  duly  authenticated  according  to 
the  laws  of  this  state"— is  sufficient. 
State  v.  Curtiss  (Minn.  1910)  126  N. 
W.  719. 

A  certificate  of  the  executive  that 
the  justice  before  whom  the  affidavit 
was  sworn  to  was  such  officer,  and  that 
his  attestation  is  -in  due  form,  is  suf- 
ficient. In  re  Soloman  (N.  Y.  1866)  1 
Abb.  Prac.  (N.  S.)  347. 

The  certificate  of  authentication  to 
a  requisition  for  a  fugitive  fcom  jus- 
tice provided  for  in  this  section  need 
not  be  in  any  particular  form;  and, 
where   the   language  employed  by  the 
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demanding  governor  shows  the  copy  of 
an  indictment  annexed  thereto  to  be  au- 
thentic, it  is  sufficient  Ex  parte  Shel- 
don   (1878)   34  Ohio   St.  319. 

When  a  copy  of  the  indictment  ac- 
companying a  requisition  upon  the 
governor  of  Texas  for  one  claimed  to 
be  fugitive  from  justice  is  certified  as 
authentic  by  the  governor  who  makes 
the  requisition,  no  further  authentica- 
tion is  needed  under  this  section;  and 
the  absence  of  a  seal  to  the  certificate 
of  the  clerk  of  the  court  in  which  the 
indictment  purports  to  have  been 
found,  or  of  a  file  mark  on  the  indict- 
ment, will  not  be  noticed  on  habeas 
corpus.  Hibler  v.  State  (1875)  43  Tex. 
197. 

28.  Requisition— In  general.— Change 
of  governors  does  not  affect  a  requisi- 
tion already  issued  for  the  extradition 
of  a  criminal.  In  re  Knowlton  (Colo. 
1883)  5  Cr.  Law  Mag.  250. 

A  requisition  of  the  governor  of  an- 
other state,  accompanied  by  a  copy  of  an 
affidavit  charging  petitioner  with  the 
commission  of  a  certain  act,  and  by  a 
certificate  of  such  governor  that  such 
act  constitutes  a  crime  under  the  law  of 
that  state,  makes  a  prima  facie  showing 
authorizing  petitioner's  arrest  Tullia 
v.  Fleming  (1879)  69  Ind.  15. 

Under  this  section,  where  the  consti- 
tution of  the  demanding  state  author- 
izes the  lieutenant  governor  to  act  in 
case  of  the  disability  of  the  governor, 
and  on  disability  of  the  lieutenant  gov- 
ernor the  president  pro  tern,  of  the  sen- 
ate shall  act  as  governor,  and  the  du- 
ty of  the  chief  executive  is  supplied  by 
either  of  such  substitutes,  it  is  not  im- 
proper to  designate  in  a  requisition 
such  substitute  as  "acting  governor," 
in  which  case  the  attestation  by  the 
secretary  of  state  under  the  state  seal 
as  "by  the  governor"  requires  full  faith 
and  credit.  State  v.  Justus  (1901)  87 
N.  W.  770,  84  Minn.  237,  55  L.  R.  A. 
325. 

Requisitions  for  alleged  fugitive  are 
issued  under  the  laws  of  the  United 
States.  Commonwealth  v.  Hare  (1908) 
36  Pa.  Super.  Ct.  125. 

Where  the  party  arrested  under  an 
extradition  warrant  was  the  identical 
•  person  named  and  charged  by  an  indict- 
ment of  the  demanding  state  in  extra- 
dition proceedings,  the  requisition  was 
not  invalidated  by  the  fact  of  the  pos- 
sibly unauthorized  insertion  of  an  alias 
name  to  describe  him.  Ryan  v.  Rogers 
<Wyo.  1913)  132  P.  95. 

29. Necessity.  —  The      fugitive 

must  be  demanded  as  such  by  the  ex- 
ecutive of  the  state  from  which  he 
fled.  Commonwealth  v.  Superintend- 
ent of  County  Prison  (1907)  33  Pa.  Su- 
per. Ct  594;  Thorp  v.  Metzger  (1913) 
137  Pac.  330,  77  Wash.  62. 

Proceedings  in  interstate  rendition 
can  only  be  set  in  motion  by  the  exec- 
utive of  one  state  on  demand  of  the  ex- 
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eeutive  of  another.    In  re  Adutt  (0.  0. 
1883)  55  Fed.  376,  879. 

A  fugitive  from  justice  from  one 
state  cannot  be  arrested  by  private  per- 
sons in  the  state  into  which  he  has 
fled,  and  returned  to  the  authorities  of 
the  state  where  the  crime  was  commit- 
ted, but  he  can  only  be  delivered  up 
upon  the  formal  requisition  of  the  gov- 
ernor of  the  state  in  compliance  with 
the  constitutional  provision.  Botts  v. 
Williams  (1857)  56  Ky.  (17  B.  Mon.1 
687. 

30.  —  Requisites  and  suffloieiicy.— 
It  must  appear  to  the  governor,  before 
he  can  lawfully  comply  with  a  demand 
for  requisition,  that  the  person  demand- 
ed is  substantially  charged  with  a  crime 
against  the  demanding  state,  by  an  in- 
dictment or  an  affidavit,  etc.,  and  that 
he  is  a  fugitive  from  the  justice  of  that 
state.  Hyatt  v.  New  York  ex  reL  Cork- 
ran  (1903)  23  Sup.  Ct  456,  458,  188 
U.  S.  691,  47  L.  Ed.  657. 

An  extradition  requisition  reciting 
that  the  accused  was  charged  by  indict- 
ment with  a  specified  crime  and  had  be- 
come a  fugitive  from  the  justice  of  that 
state,  accompanied  by  a  certified  copy 
of  the  indictment,  makes  a  prima  facie 
case  against  the  accused  as  an  alleged 
fugitive  from  justice,  and,  in  the  ab- 
sence of  proof  to  the  contrary,  author- 
ises the  executive  of  the  surrendering 
state  to  issue  his  warrant  for  the  ar- 
rest and  delivery  of  the  alleged  crim- 
inal. Marbles  v.  Creecy  (1909)  30  Sup. 
Ct  32,  33,  215  U.  8.  63,  54  L.  Ed.  92. 
This  section  held  not  to  require  a 
governor,  in  making  requisition  for  a 
fugitive,  to  certify  to  certain  matters. 
Tiberg  v.  Warren  (1911)  192  Fed.  458* 
112  C.  C.  A.  596. 

Though  a  requisition  for  extradition 
does  not  show  on  its  face  that  it  was 
*  based  on  an  original  proceeding  had  in 
the  proper  court,  it  is  sufficient  where 
it  refers  to  papers  annexed  to  it,  and 
certified  to  be  correct,  which  do  show 
that  fsct.  In  re  White  (C.  C.  1891)  45 
Fod.  237. 

The  charge  must  be  substantially  set 
forth  in  the  papers  filed.  Ex  parte 
Slauson  (C.  C.  1896)  73  Fed.  666,  667. 
The  essential  requisites  of  requisi- 
tion papers  in  ctfses  for  interstate  ex- 
tradition considered.  Ex  parte  Thaw 
(D.  C.  1914)  214  Fed.  423,  order  re- 
versed Drew  v.  Thaw  (1914)  85  S.  Ct 
137. 

Sufficiency  of  requisition  papers  for 
interstate  extradition  considered.    Id. 

Under  this  section  the  requisition  of 
the  governor  of  a  sister  state  on  the 
governor  of  Alabama  for  the  arrest  and 
extradition  of  a  fugitive,  together  with 
a  copy  of  an  indictment  charging  the 
fugitive  with  an  offense  in  the  demand- 
ing state,  and  certified  by  the  governor 
of  the  demanding  state  as  authentic,  is 
sufficient  to  require  the  governor  of 
Alabama,  if  satisfied  that  the  alleged 
criminal  is  a  fugitive  from  justice  of 
the  demanding  state,  to  honor  the  req- 


uisition and  issue  a  warrant  authorizing 
the  arrest  of  the  fugitive.  Law  v.  State 
(Ala.  App.  1911)  56  So.  79. 

The  requisition  in  extradition  need 
not  set  out  an  authenticated  copy  of  the 
law  which  the  alleged  fugitive  is  charg- 
ed with  having  violated.  State  v.  Cur. 
rie  (Ala.  1911)  56  So.  735. 

The  brief  description  of  the  crime  for 
which  a  person  is  sought  to  be  ex- 
tradited, contained  in  the  requisition, 
may  be  regarded  in  the  extradition  pro- 
ceedings as  supplemented  by  the  de- 
scriptions of  the  crime  contained  in  the 
indictment  and  a  bench  warrant  issued 
thereon,  when  the  latter  are  made  parts 
of  the  requisition.  Hayes  v.  Palmer 
(11W3)  21  App.  D.  C.  450. 

The  technical  sufficiency  of  the  in> 
dictment  of  a  person  who  is  sought  to 
be  extradited  is  a  matter  for  the  deter- 
mination of  the  proper  court  of  the  de- 
manding state,  and  the  fact  that  the 
requisition  recites  that  he  "stands 
charged  with  the  crime  of  gambling," 
and  nothing  more,  does  not  constitute  a 
fatal  defect  or  omission,  where  "gam- 
ing" and  "gambling,"  which  mean  sub- 
stantially the  same  thing,  are  used  as 
convertible  terms  in  the  indictment,, 
made  a  part  of  the  requisition.    Id. 

Mere  recitals  in  the  demanding  gov- 
ernor's requisition  are  not  sufficient,  of 
themselves,  to  authorize  the  arrest  and 
surrender  of  the  alleged  fugitive.  Hart- 
man  v.  Aveline  (1878)  63  Ind.  344,  30 
Am.  Rep.  217. 

Where  interlineations  appeared  on 
some  of  the  certificates  and  papers  an- 
nexed to  the  requisition,  but  there  was 
no  evidence  that  they  were  made  after 
its  execution,  it  would  be  presumed  that 
they  were  made  before  or  contempora- 
neously with  its  execution.  Worth  v, 
Wheatley  (Ind.  1915)  108  N.  E.  958. 

It  is  not  necessary  that  the  sworn 
evidence  required  by  Gen.  St.  Mass.  c. 
177,  §  1,  to  accompany  the  demand  of 
the  governor  of  another  state  for  the 
surrender  of  a  fugitive  from  justice, 
shall  be  annexed  to  the  demand.  In  re 
Kingsbury  (1870)  106  Mass.  223. 

When  requisition  papers  for  extradi- 
tion clearly  show  the  county  in  which 
it  is  alleged  the  crime  was  committed 
and  the  proceedings  begun,  and  the  gov- 
ernor  of  this  state  has  ordered  the  re- 
turn of  the  defendant,  the  fact  that  the 
request  for  extradition  names  a  differ- 
ent county  will  not  require  the  court,  on 
habeas  corpus,  to  discharge  the  prison- 
er. Ex  parte  Willard  (Neb.  1913)  140 
N.  W.  170. 

In  an  extradition  proceeding  it  must 
appear  on  the  face  of  the  papers  that 
the  prisoner  was  in  the  demanding  state 
when  the  offense  charged  was  commit- 
ted. In  re  Ryan  frSup.  1895)  15  Misc. 
Rep.  303,  36  N.  Y.  Supp.  888. 

A  requisition  is  not  defeated  by  the 
absence  of  an  affidavit  that  the  prison- 
er is  a  fugitive  from  justice.  Ex  parte 
Swearingen  (1880)  13  S.  C.  74. 

A  requisition  made  upon  the  governor 
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of  Texas  by  the  governor  of  a  sister 
state  for  the  arrest  of  one  claimed  as 
a  "fugitive  from  justice"  is  sufficient 
authority  for  the  issuance  of  an  order 
by  the  governor  of  Texas  for  an  arrest. 
Hibler  ▼.  State  (1875)  43  Tex.  197. 

Where  a  requisition  had  attached  a 
complaint  certified  to  be  authentic  by 
the  governor,  and  it  charged  the  ele- 
ments of  an  offense  under  Rev.  Laws 
Okl.  1910,  §  2755,  it  was  not  necessary 
that  the  requisition  should  define  the 
offense  with  the  particularity  required 
in  an  indictment  Ex  parte  Faihtinger 
(Tex.  Cr.  App.  1914)  163  S.  W.  441. 

Where  a  governor's  requisition  is  cor- 
rect, both  in  form  and  substance,  the 
mere  fact  that  the  seal  of  the  stats  is 
not  attached  thereto  will  not  justify  the 
discharge  of  the  prisoner.  In  re  Baker 
(1899)  57  P.  827,  21  Wash.  259. 

31.  Executive  authority— Territories 
and  Distriot  of  Columbia.— Under  this 
section  the  governor  of  a  state  has  no 
power  to  honor  the  requisition  from 
the  chief  of  the  Cherokee  Nation  by  is- 
suing  a  warrant  for  the  arrest  of  a  per- 
son to  be  delivered  to  the  agent  of  the 
Cherokee  Nation.  Ex  parte  Morgan 
(D.  C.  1883)  20  Fed.  298,  302. 

The  executive  of  a  territory  has  the 
same  rights  and  duties  as  the  governor 
of  a  state.  Ex  parte  Krause  (D.  C. 
1915)  228  Fed.  547. 

The  chief  justice  of  the  supreme  court 
of  the  District  of  Columbia  is  charged 
with  the  same  duties  in  extradition 
proceedings  as  are  imposed  on  the  gov- 
ernors of  the  several  states.  Hayes  v. 
Palmer  (1903)  21  App.  D.  C.  450. 

Under  Const  art  4,  §  3,  congress 
had  power  to  pass  Act  Cong.  May  2, 
1890,  §  41  (Ind.  T.  Ann.  St  1899,  p. 
13,  §  41).    Id. 

Act  Cong.  May  2,  1890,  §  41  (Ind.  T. 
Ann.  St.  1899,  p.  13,  §  41),  provides 
that  the  judge  of  the  United  States 
court  in  the  Indian  Territory  shall  have 
the  same  power  to  extradite  persons 
who  have  taken  refuge  in  the  Indian 
Territory,  charged  with  crimes  in  the 
states  or  other  territories  of  the  Unit- 
ed States,  that  may  now  be  exercised 
by  the  governor  of  Arkansas  in  that 
state.  At  the  time  this  act  was  passed 
there  was  but  one  judicial  district  in 
the  Indian  Territory,  but  later  three  ju- 
dicial districts  were  established.  Held, 
that  the  judge  of  one  of  these  districts 
has  the  same  power  with  respect  to  ex- 
tradition as  was  originally  conferred  on 
the  single  judge.  Ex  parte  Dickson 
(1902)  69  S.  W.  943,  4  Ind.  T.  481. 

Under  Pierce's  Code  Wash.  §  2035 
(Ballinger's  Ann.  Codes  &  St.  §  7016), 
providing  that  when  a  demand  is  made 
upon  the  governor  of  the  state  by  the 
executive  of  any  state  or  territory,  in 
any  case  authorized  by  the  constitution 
and  laws  of  the  United  States,  for  the 
deliyery  over  of  any  person  charged 
with  crime,  the  governor  shall,  if  satis- 
fied that  the  demand  is  conformable  to 
law  and  ought  to  be  complied  with,  ia- 
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sue  his  warrant,  etc.,  the  governor  has 
authority  to  surrender  a  fugitive  from 
justice  upon  the  demand  of  the  govern- 
or of  the  district  of  Alaska,  made  pur- 
suant to  section  393,  Act  March  3, 
1899  (30  Stat  132S,  c.  429),  expressly, 
conferring  upon  the  governor  of  that 
district  power  to  make  such  demand. 
Uillis  v.  Leekley  (1905)  80  P.  300,  38 
Wash.  156. 

32.  Duty  of  executive,— The  ob- 
ligation of  a  state  to  deliver  a  fugitive 
from  justice  on  demand  of  the  state 
from  which  he  fied  arises  when  the  fu- 
gitive is  charged  with  crime  within  the 
state  demanding  the  surrender.  Peo- 
ple v.  Brady  (1874)  56  N.  Y.  182. 

When  prescribed  conditions  are  ful- 
filled, it  becomes  the  duty  of  the  execu- 
tive of  the  state,  to  which  a  person  has 
fled,  to  arrest  him  and  deliver  him  to 
the)  agent  of  the  demanding  state. 
People  ex  rel.  Marshall  v.  Moore 
(1915)  153  N.  Y.  S.  10,  167  App.  Div. 
479.  His  duty  then  becomes  merely 
ministerial.  Ex  parte  Thompson  (N.  J. 
Ch.  1915)  96  A.  102. 

That  part  of  the  law  of  congress  pro- 
viding that  demand  can  be  made  by 
the  governor  of  a  territory  is  binding 
on  the  governors  of  states  and  to  be 
observed  by  them.  Ex  parte  Morgan 
(D.  C.  1883)  20  Fed.  298. 

It  is  the  duty  of  an  executive  of  a 
state,  where  a  fugitive  from  justice  is 
found,  to  have  him  arrested  and  de- 
livered to  the  agent  of  the  executive  of 
another  state  demanding  him  to  be  tak- 
en to  that  state.  Ex  parte  Walters 
(Miss.  1914)  64  So.  2. 

Under  this  section  and  Code  Cr.  Proc 
Tex.  1895,  art  1051,  providing  that  a 
person  charged  in  any  other  state  or 
territory  of  the  United  States  with 
treason,  felony,  or  other  crime,  who 
shall  flee  from  justice  and  be  found  in 
this  state,  shall,  on  demand  of  the  ex- 
ecutive authority  of  the  state  or  terri- 
tory from  which  he  fled,  be  delivered  up 
to  be  removed  to  the  state  or  territory 
having  jurisdiction  of  the  crime,  where 
a  requisition  shows  that  an  affidavit 
against  the  person  demanded  has  been 
lodged  in  the  demanding  state,  and  that 
a  demand  is  made  by  the  governor  of 
that  state,  stating  that  the  affidavit  is 
authentic,  the  governor  of  this  state 
must  issue  his  executive  warrant  for 
such  person.  Ex  parte  Denning  (Tex. 
Cr.  App.  1907)  100  S.  W.  401. 

Whenever  a  requisition  comes  to  the 
governor  of  South  Carolina  from  the 
governor  of  a  sister  state  for  the  sur- 
render of  any  person  found  in  the  for- 
mer state,  and  the  requisition  shows 
upon  its  face  that  all  the  requirements 
of  this  section  have  been  complied 
with,  the  governor  of  South  Carolina 
should  recognize  the  statement  of  facts 
made  therein  as  true,  and  surrender 
the  person  demanded  to  the  agent  of 
the  state  making  the  demand.  Ex  par- 
te Swearingen  (1880)  13  S.  C.  74. 
Where  an  alleged  fugitive  from  jus- 
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tice  is  demanded  under  this  section,  and 
t  copy  of  the  indictment  against  the 
accused  or  an  affidavit  charging  him 
with  the  crime  against  the  laws  prop- 
erly authenticated  and  made  before  a 
magistrate  of  the  demanding  state,  it 
is  the  duty  of  the  executive  of  the  state 
where  the  fugitive  is  found  to  cause 
him  to  be  arrested  and  returned.  Ryan 
t.  Rogers  (Wyo.  1013)  132  P.  95. 

The  duty  of  the  governor  to  issue  the 
warrant   of  arrest  is  absolute,   when- 
ever the  requisition  is  presented  in  due 
form,  with  the  necessary  accompanying 
papers.     Kentucky  v.  Dennison  (I860) 
24  How.  66,  106,  16  K  Ed.  717;  In  re 
Opinion  of  Justices  to  Governor   and 
Council  (1909)  89  N.  E.  174,  201  Mass. 
609;  Commonwealth  v.  Hare  (1908)  36 
Pa.  Super.  Gt  125;  Ex  parte  Coleman 
(1908)   113  S.  W.  17,  53  Tex.  Cr.  R. 
93.    But  see  Taylor  v.  Taintor  (1872) 
16  WalL  366,  371,  21  K  Ed.  287,  hold- 
ing that  the  duty  to  surrender  a  fugi- 
tive is  not  absolute  and  unqualified,  but 
depends  on  circumstances;   if  the  laws 
of  the   state  have   been  put  in   force 
against  the  fugitive,  and  he  is  impris- 
oned there,  the  demands  of  those  laws 
may  first  be  satisfied;   the  duty  of  obe- 
dience to  a  requisition  then  arises,  and 
not  before.    However,  the  word  "duty" 
in  this  section  means  the  moral  obliga- 
tion of  the  state  to  perform  the  com- 
pact in  the  constitution,  when  congress 
bad  by  this  section  regulated  the  mode 
in  which  the  duty  was  to  be  performed. 
Congress  cannot  coerce  a  state  official, 
as  such,  to  perform  any  duty  if  he  re- 
fuses.    Kentucky  v.   Dennison    (1860) 
24  How.  66,  107,  16  L.  Ed.  717.    The 
governor  cannot,  through  the  judiciary 
or  other  department  of  the  federal  gov- 
ernment, be  compelled  to  deliver  up  a 
fugitive.    Id.    Mandamus  will  not  lie  to 
compel  him   to   deliver  up  a  fugitive. 
Id. 

The  duty  enjoined  by  this  statute  is 
several,  and  not  joint,  and  every  gov- 
ernor acts  severally  and  independently 
for  himself.  There  can  be  no  joint  de- 
mand, and  no  joint  neglect  or  refusal. 
In  the  event  of  refusal,  the  state  mak- 
ing the  demand  must  submit  There  is 
no  alternative.  Taylor  v.  Taintor 
(1872)  16  Wall.  366,  374,  21  L.  Ed. 
287. 

A  governor  acts  in  his  official  char- 
acter, and  represents  the  sovereignty  of 
the  state  in  giving  efficacy  to  the  con- 
stitution and  the  law  of  Congress.  If 
he  refuse,  there  is  no  means  of  compul- 
sion; but  if  he  act,  and  the  fugitive  is 
surrendered,  the  state  whence  he  is  re- 
moved can  no  longer  require  his  ap- 
pearance before  her  tribunals,  and  all 
obligations  taken  to  secure  that  result 
lose  their  binding  effect.     Id. 

A  charge  of  crime,  flight,  discovery, 
and  a  formal  demand  for  return  are 
an  that  are  necessary  to  create  the  ob- 
ligation of  the  state  to  which  a  fugi- 
tive fled  to  deliver  him.  Ex  parte 
Rack  (1913)  129  P.  541,  88  Kan.  616. 
When  a  requisition  for  extradition  is 


made  on  the  governor,  he  must  deter- 
mine whether  the  person  demanded  is 
substantially  charged  with  a  crime 
against  the  laws  of  the  state  from 
whose  justice  he  has  fled,  and  whether 
he  is  a  fugitive  from  justice  of  that 
state.  Ex  parte  Willard  (Neb.  1913) 
140  N.  W.  170. 

The  obligation  of  the  executive  of  a 
state  to  deliver  up  a  fugitive  from  jus- 
tice on  demand  of  the  executive  of  an- 
other state  only  arises  when  the  fugi- 
tive is  legally  charged  with  a  crime 
committed  within  the  state  demanding 
his  surrender.  In  re  Waterman  (Nev. 
1907)  88  P.  291. 

The  duty  of  examining  extradition  pa- 
pers, passing  on  their  validity,  and  is- 
suing his  warrant  devolves  on  the  gov- 
ernor personally,  and  the  power  can- 
not be  delegated.  In  re  Tod  (1900)  81 
N.  W.  637,  12  S.  D.  386,  47  L.  R.  A. 
666,  76  Am.  St.  Rep.  616. 

The  governor  of  the  state  of  Tennes- 
see on  demand  of  the  governor  of  Ala- 
bama surrendered  the  accused,  who  had 
been  previously  arrested  for  murder  in 
the  state  of  Tennessee,  and  who  was 
on  bail  at  the  time  of  the  demand. 
Held  that  it  was  not  the  imperative 
duty  of  the  governor  of  Tennessee  to 
have  surrendered  him  until  he  was  le- 
gally discharged  from  the  operation  of 
the  laws  of  Tennessee.  State  v.  Allen 
(1840)  21  Tenn.  (2  Humph.)  258. 

33.  Proceedings— In  general.  —  The 
questions  before  the  governor  are 
whether  the  person  demanded  has  been 
substantially  charged  with  a  crime  and 
whether  he  is  a  fugitive  from  justice; 
the  first  being  a  question  of  law,  and 
the  latter  a  question  of  fact,  which  he 
must  decide  upon  such  evidence  as  is 
satisfactory  to  him.  Munsey  v.  Clough 
(1905)  25  Sup.  Ct  282,  284,  196  U.  S. 
3(34,  49  L.  Ed.  515. 

As  to  regularity  of  procedure  on  ex- 
tradition for  statutory  crime,  see  In  re 
Burke  (D.  C.  1879)  Fed.  Cas.  No. 
2,158. 

The  act  of  congress  provides  for  a 
method  that  is  summary  in  its  effect, 
and  must  therefore  be  strictly  complied 
with.  Ex  parte  Morgan  (D.  C.  1883) 
20  Fed.  298. 

The  governor  of  a  state  in  acting  on 
an  application  for  extradition  is  bound 
to  follow  the  procedure  specified  by 
this  section.  Ross  v.  Crofutt  (1911)  80 
A.  90,  84  Conn.  370. 

Requisition  for  the  delivery  of  a  fugi- 
tive from  justice  held  not  rendered  void 
because  agent  of  demanding  state  de- 
layed nearly  four  months  in  presenting 
it  to  governor  of  Indiana,  nor  because 
the  prosecuting  witness  employed  and 
paid  agent's  attorneys.  Worth  v. 
Wheatley  (Ind.  1915)  108  N.  E.  958. 

In  proceedings  under  the  extradition 
act,  it  is  no  objection  that  the  papers 
are  copies  of  those  presented  to  the 
governor,  and  not  the  originals.  In  re 
Van  Vleck  (Ohio  Com.  PL  1878)  3 
Wkly.  Law  Bui.  763. 

On  an  appeal  from  an  order  of  extra- 
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dition,  the  jurisdiction  of  the  appellate 
court  is  confined  to  an  examination  of 
the  regularity  and  legality  of  the  pro- 
ceedings brought  up  by  the  certiorari, 
and  cannot  be  extended  to  an  examina- 
tion of  the  evidence  adduced  at  the 
hearing,  or  to  the  rulings  of  the  judge 
on  questions  of  evidence.  In  re  Thatch- 
er (1901)  18  Pa.  Super.  Ct.  638. 

34.  — —  Notioe  and  hearing.— Where 
the  requisition  is  in  proper  form,  the 
governor  cannot  determine  whether  the 
charge  is  true.  Johnston  v.  Riley 
(1853)  13  Ga.  07;  People  v.  Brady 
(1874)  56  N.  Y.  182;  People  v.  Pinker- 
ton  (N.  Y.  1879)  17  Hun,  199;  In  re 
Van  Vleck  (Ohio  Com.  PI.  1878)  3 
Wkly.  Law  Bui.  763;  Commonwealth  v. 
Hare  (1908)  36  Pa.  Super.  CL  125. 

The  person  demanded  in  interstate 
extradition  proceedings  has  no  right  to 
a  hearing  before  the  governor. on  the 
question  whether  he  has  been  substan- 
tially charged  with  a  crime  and  wheth- 
er he  is  a  fugitive  from  justice.  Mun- 
sey  v.  Clough  (1905)  25  Sup.  Ct  282, 
284,  196  U.  S.  364,  49  L.  Ed.  515,  af- 
firming judgment  State  v.  Clough 
<1902)  53  AtL  1086,  71  N.  H.  594,  67 
L.  R.  A.  946,  and  (1903)  55  Atl.  554, 
72  N.  H.  178,  67  U  R.  A.  946. 

The  executive  of  the  surrendering 
state  may  act  upon  the  requisition  pa- 
pers in  the  absence  of  the  accused,  and 
without  previous  notice  to  him.  Mar- 
bles v.  Creecy  (1909)  30  Sup.  Ct  32, 
33,  215  U.  S.  63,  54  L.  Ed.  92. 

The  governor  of  an  asylum  state,  on 
whom  requisition  is  made  for  the  sur- 
render of  an  alleged  fugitive  from  jus- 
tice, is  not  required  to  hear  the  pris- 
oner before  ordering  his  removal.  Ex 
parte  Chung  Kin  Tow  (D.  C.  1914)  218 
Fed.  185. 

In  extradition  proceedings  between 
the  states  under  this  section,  no  hear- 
ing before  the  executive  to  whom  the 
requisition  is  addressed  and  no  notice 
to  the  person  charged  with  crime  is 
necessary,  though  the  executive  should 
be  satisfied,  before  issuing  a  warrant, 
that  there  is  probable  cause  to  believe 
that  when  it  is  alleged  the  crime  was 
committed  the  person  demanded  was 
within  the  state  from  which  the  req- 
uisition proceeds.  Farrell  v.  Hawley 
(1905)  61  A.  502,  78  Conn.  150,  112 
Am.  St  Rep.  98. 

The  hearing  of  an  application  for  ex-' 
tradition  before  the  governor  of  the 
state  to  whom  tbe  application  is  made 
is  only  to  consider  whether  the  person 
demanded  has  been  substantially  charg- 
ed with  a  crime  against  the  laws  of  the 
demanding  state  by  an  indictment,  in- 
formation, or  affidavit  properly  certi- 
fied, and  whether  he  is  a  fugitive  from 
justice  of  that  state.  Ross  v.  Crofutt 
(1911)  80  A.  90,  84  Conn.  370. 

The  governor,  on  the  hearing  of  a 
requisition  of  the  governor  of  a  sister 
state  for  the  surrender  of  a  fugitive 
from  justice,  need  not  try  the  question 
of  the  guilt  of  the  fugitive,  nor  hear  evi- 
dence, except  so  far  as  necessary  to  de- 
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termine  whether  he  is  a  fugitive  from 
justice,  and  the  identity  of  the  fugitive 
may  be  inquired  into,  and  whether  the 
venue  of  the  crime  charged  is  properly 
laid  within  the  demanding  state  may  also 
be  inquired  into;  but  where  the  sub- 
stance of  the  act  charged  in  the  indict- 
ment was  committed  by  the  alleged 
fugitive  while  in  the  demanding  state, 
and  the  indictment  on  its  face  fairly 
charges  the  violation  of  the  statutes  of 
such  state,  the  governor  may  find  that 
the  alleged  fugitive  from  justice  is  such, 
and  issue  a  warrant  of  extradition. 
Harris  v.  Magee  (Iowa,  1911)  129  N. 
W.  742. 

The  governor  on  requisition  for  ex- 
tradition does  not  and  ought  not  at- 
tempt to  pass  upon  guilt  of  the  accused 
except  so  far  as  is  necessary  to  deter- 
mine that  an  extraditable  offense  has 
been  regularly  charged.  Leonard  ▼• 
Zweifel  (Iowa,  1915)  151  N.  W.  1054. 

The  governor,  on  whom  requisition  is 
made,  need  not  hear  the  accused  or  re- 
ceive evidence  in  his  behalf  before  or- 
dering his  transportation  to  the  de- 
manding state.  Ex  parte  Thompson 
(N.  J.  Ch.  1915)  96  A.  102. 

A  governor  who  is  asked  to  return 'to 
another  state  a  fugitive  from  justice 
cannot  pass  upon  the  validity  of  the  in- 
dictment People  v.  Byrnes  (N.  Y. 
1884)  33  Hun,  98. 

This  act  gave  the  governor  of  the 
state  on  whom  the  requisition  is  made 
no  discretion  to  inquire  into  any  ques- 
tion further  than  the  identity  of  the 
fugitive  and  the  regularity  of  the  req- 
uisition papers,  and  hente  any  attempt 
by  state  law  to  clothe  him  with  greater 
jurisdiction  would  conflict  therewith. 
Ex  parte  Van  Vleck  (1878)  6  Ohio  Dec. 
636,  7  Am.  Law  Rec  275. 

The  relations  between  the  states,  aa 
created  by  the  general  government, 
render  their  status  and  intercourse  dif- 
ferent in  most  material  respects,  civilly 
and  politically,  from  that  subsisting  be- 
tween separate  and  independent  na- 
tions. Under  the  constitutional  provi- 
sion that  every  person  who  is  "charg- 
ed" with  an  'offense  in  any  state  and 
shall  flee  to  another  state  shall  be  de- 
livered up,  it  is  not  necessary,  as  un- 
der the  comity  of  nations,  to-  examine 
into  the  facts  alleged  against  him,  con- 
stituting the  crime.  This  is  not  one  of 
the  fundamental  "privileges  and  im- 
munities of  citizens  of  the  several 
states,"  guarantied  to  "citizens  of  each 
state."  Ham  v.  State  (1878)  4  Tex, 
App.  645. 

35. Presumptions    and    proof.— 

In  extradition  proceedings,  the  fact 
that  no  copy  of  the  laws  of  the  de- 
manding state,  showing  what  consti- 
tuted the  crime  charged,  was  submit- 
ted to  the  governor  before  the  issue  of 
hie  warrant  for  the  fugitive,  is  not  a 
valid  objection  on  habeas  corpus  to 
the  validity  of  the  proceedings.  Rob- 
erts v.  Reilly  (1885)  6  Sup.  Ct.  291, 
116  U.  S.  80,  29  L.  Ed.  544,  affirming 
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judgment  In  re  Roberts   (D.  G.  1885) 
24  Fed.  132. 

Independent  proof,  apart  from  the 
requisition  papers,  that  the  accused 
was  a  fugitive  from  justice,  need  not 
be  demanded  by  the  governor  of  the 
surrendering  state  before  issuing  his 
warrant  of  arrest  in  extradition  pro- 
ceedings. Pettibone  v.  Nichols  (1906) 
27  Sup.  Ct  Ill,  203  U.  S.  192,  51  K 
Ed.  148,  7  Ann.  Cas.  1047;  Moyer  v. 
Same  (1906)  27  Sup.  Ct  121,  203  U. 
S.  221,  51  L.  Ed.  160. 

A  prima  facie  case  must  be  made 
oat  by  competent  evidence  showing 
that  the  person  charged  with  crime  is 
a  fugitive  from  the  state  by  whose*  ex- 
ecutive he  is  demanded,  before  the 
warrant  of  arrest  can  issue.  In  re 
Jackson  (D.  C.  1878)  Fed.  Cas,  No. 
7,125. 

A  warrant  issued  by  the  governor  of 
a  state  for  the  apprehension  of  a  fugi- 
tive from  another  state  recited  that 
the  demand  of  the  governor  of  the  lat- 
ter state  was  accompanied  by  the  nec- 
essary complaint,  information,  affida- 
vits, and  warrants,  showing  that  the 
person  demanded  stood  charged  with 
the  crime  as  represented  by  the  de- 
manding governor;  that  he  had  fled 
from  justice,  and  taken  refuge  in  the 
former  state;  and  that  said  papers 
were  certified  by  the  demanding  gov- 
ernor to  be  authentic.  Held,  that  the 
warrant  sufficiently  appeared  to  have 
been  issued  on  proper  evidence.  Ex 
parte  Lewis  (1889)  79  Cal.  95,  21  Pac. 
553. 

Under  Gen.  St  Conn.  1902,  §  1566, 
providing  that  when  a  requisition  for 
extradition  is  made  on  the  governor  he 
may  require  any  prosecuting  officer  to 
investigate  the  ground  for  it  and  re- 
port, and  that  if  the  governor  finds 
that  the  demand  is  conformable  to 
law,  and  ought  to  be  complied  with,  he 
shall  issue  his  warrant,  etc.,  the  gov- 
ernor may  act  on  any  proof  satisfac- 
tory to  him  and  having  a  reasonable 
tendency  to  show  a  fleeing  from  jus- 
tice. Farrell  v.  Hawley  (1905)  61  A. 
502,  78  Conn.  150,  112  Am.  St.  Rep. 
98. 

While  the  executive  -of  a  state,  to 
which  a  criminal  has  fled,  may  require 
proof  that  the  accused  is  a  fugitive 
from  justice,  his  determination  of  that 
fact  may  be  based  upon  the  requisition 
and  accompanying  papers  or  independ- 
ent inquiry.  Ex  parte  Walters  (Miss. 
1914)  64  So.  2. 

Whether  a  defendant  is  a  fugitive 
from  justice,  and  therefore  subject  to 
extradition  authorized  by  this  section, 
is  a  question  for  the  determination  of 
the  executive  authority  of  the  state 
where  the  demand  is  made,  and  his  de- 
termination is  presumably  correct 
Katyuga  v.  Cosgrove  (1901)  50  A.  679, 
67  N.  J.  Law,  213. 

It  is  a  condition  precedent  to  the  ob- 
ligation of  a  state  to  surrender  a  fu- 
gitive from   justice    upon   demand    of 


another  state  that  the  executive  of  the 
state  upon  which  the  demand  is  made 
shall  be  apprised  of  the  facts  upon 
which  bis  duty  to  surrender  the  fugi- 
tive depends.  People  v.  Brady  (1874) 
56  N.  Y.  182. 

The  issuance  of  a  commitment  under 
Code  Cr.  Proa  N.  Y.  §  830,  to  author- 
ize the  arrest  of  one  as  alleged  fugitive 
under  the  warrant  of  the  governor  is 
sufficiently  justified,  if  it  appears  from 
the  papers  to  the  satisfaction  of  the 
magistrate  that  he  is  charged  in  some 
other  state  with  crime  and  has  fled 
from  justice,  and  the  proof  need  not 
show  that  his  return  to  the  demanding 
state  is  justified.  People  v.  Flynn 
(1907)  105  N.  Y.  S.  368,  54  Misc. 
Rep.  7. 

On  requisition  from  governor  of  an- 
other state,  held,  that  certified  copy  of 
statutes  of  such  state  was  not  requir- 
ed to  be  presented  to  the  governor  of 
this  state.  People  ex  reL  Marshall  v. 
Moore  (1915)  153  N.  Y.  S.  10,  167 
App.  Div.  479. 

In  requisition  proceedings  identity 
of  name  is  not,  in  the  first  instance,  to 
be  taken  as  identity  of  person,  till  re- 
butted by  sufficient  proof.  Ex  parte 
Ackerman  (Pa.  1879)  3  Del.  Co.  R. 
406. 

When  extradition  papers  are  regu- 
lar on  their  face,  every  intendment  is 
to  be  indulged  in  favor  of  their  validi- 
ty, and  the  burden  is  on  the  prisoner 
to  show  that  the  statutes  have  not 
been  complied  with.  Ex  parte  Massee 
(1913)  79  S.  E.  97,  95  S.  C.  315,  46  L. 
R.  A.   (N.  S.)  781. 

It  is  presumed  that  the  acts  charged 
in  an  indictment  found  in  a  sister  state, 
under  which  the  extradition  of  fugi- 
tives from  justice  is  sought,  are  suffi- 
cient to  constitute  a  crime  under  its 
laws.  In  re  Renshaw  (1904)  99  N.  W. 
83,  18  S.  D.  32,  112  Am.  St  Rep.  778. 

A  statement  of  the  governor  of  a  de- 
manding state,  in  his  requisition  for 
the  return  of  a  prisoner,  that  he  is  a 
fugitive  from  justice,  and  a  similar 
statement  in  the  proclamation  of  the 
governor  of  the  state  honoring  the 
requisition,  makes  a  prima  facie  case 
that  such  is  the  fact.  Ex  parte  Faih- 
tinger  (Tex.  Cr.  App.  1914)  163  S.  W. 
441. 

Under  Pierce's  Code  Wash.  §  2035 
(Ballinger's  Ann.  Codes  &  St.  §  7016), 
making  it  the  duty  of  the  prosecuting 
attorney  or  other  prosecuting  officer 
to  investigate  the  grounds  of  a  de- 
mand for  extradition  before  the  issu- 
ing of  a  rendition  warrant,  the  govern- 
or is  not  required  to  have  these  offi- 
cers make  such  investigation  before  is- 
suing the  warrant,  as  he  acts  under  the 
constitution  and  laws  of  the  United 
States.  GiUis  v.  Leekley  (1905)  80  P. 
300,  38  Wash.  156. 

The  executive  of  a  state  on  whom  a 
requisition  for  the  return  of  a  fugitive 
is  made  may  decline  to  honor  the  same, 
unless  competent  proof  is  made  to  him 
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that  accused  is  substantially  charged 
with  a  crime  against  the  laws  of  the 
demanding  state,  and  is  a  fugitive  from 
justice.  Ryan  v.  Rogers  (Wyo.  1913) 
132  P.  95. 

Whether  an  alleged  criminal  demand- 
ed in  extradition  proceedings  is  a  fugi- 
tive from  justice  may  be  determined 
by  the  executive  of  the  state  on  whom 
the  demand  is  made,  either  by  proper 
requisition  papers  or  by  proof  aliunde. 
Id. 

36.  Governor's     finding.  — The 

finding  of  the  governor  that  the  person 
demanded  in  an  extradition  requisition 
should  be  surrendered  is  not  necessa- 
rily final,  but  may  be  pronounced  by  the 
courts  insufficient  to  support  arrest  on 
conclusive  proof  that  the  person  de- 
manded was  not  within  the  demanding 
state  at  the  time  the  crime  was  alleg- 
ed to  have  been  committed,  and  that 
there  was  no  sufficient  evidence  to  the 
contrary  before  the  governor.  Farrell 
v.  Hawley  (1905)  61  A.  502,  78  Conn. 
150,  112  Am.  St.  Rep.  98. 

A  determination  of  the  governor  of 
a  state  on  whom  a  demand  for  extra- 
dition is  made  that  the  person  demand- 
ed is  a  fugitive  from  justice  is  suffi- 
cient to  justify  the  apprehension  and 
removal  of  the  prisoner  until  the  pre- 
sumption in  favor  of  such  finding  is 
overcome  by  contrary  proof.  Katyuga 
v.  Cosgrove  (Sup.  1901)  50  A.  679,  67 
N.  J.  Law,  213. 

37.  Mandate.— The  fact  that  a  man- 
date issued  by  the  governor  in  pursu- 
ance of  a  requisition  from  the  governor 
of  another  state  did  not  in  express 
terms  order  the  arrest  of  the*  prisoner, 
but  only  directed  his  delivery  to  the 
agent  of  the  other  state,  does  not  ren- 
der such  mandate  insufficient.  Ex  parte 
Swearingen  (1880)  13  S.  C.  74. 

In  extradition  proceedings  under  this 
section,  the  mandate  of  the  governor, 
directing  the  delivery  of  the  accused  to 
the  agent  of  the  state,  demanding  his 
rendition,  need  not  recite  that  the  gov- 
ernor of  the  latter  state  either  produced 
or  caused  to  be  produced  a  copy  of  an 
indictment,  or  an  affidavit  before  a  mag- 
istrate, showing  that  accused  has  been 
charged  with  having  committed  the 
crime.  Ex  parte  Moscato  (1895)  44 
S.  C.  335,  22  S.  E.  308. 

It  is  not  necessary  for  the  governor  of 
a  state,  in  granting  a  requisition  for  the 
return  of  a  fugitive  from  justice,  to  de- 
scribe the  offense  with  the  particularity 
of  an  indictment.  Ex  parte  Faihtinger 
(Tex.  Cr.  App.  1914)  163  S.  W.  441. 

38.  Person     already     In     custody.— 

Where  a  party  has  been  arrested  both 
under  criminal  process  as  a  fugitive 
from  justice  from  another  state  and  in  a 
civil  suit,  the  rights  of  the  plaintiff  in 
such  suit  must  give  way  to  the  interest 
of  the  people,  and  the  fugitive  be  sur- 
rendered to  the  authorities  of  such  oth- 
er state.  Ex  parte  Rosenblat  (1876) 
51  Cal.  285. 
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The  appellant  committed  a  felony  in 
Michigan,  and  fled  to  Indiana,  where  he 
committed  another  felony,  for  which  he 
was  indicted,  arrested,  and  imprisoned. 
While  he  was  in  prison  a  requisition 
from  the  governor  of  Michigan  was  de- 
livered to  the  governor  of  Indiana,  who 
issued  his  warrant  After  this  war- 
rant was  issued,  the  appellant  escaped, 
and  fled  to  Ohio;  whereupon  a  requisi- 
tion was  obtained,  and,  on  a  warrant 
issued  by  the  governor  of  Ohio,  the  ap- 
pellant was  brought  back  to  the  prison 
from  which  he  had  escaped,  and  after 
a.  time  the  prosecutor  entered  a  nolle 
prosequi.  Held,  that  the  appellant  was 
rightfully  surrendered  to  the  agents  of 
the  state  of  Michigan.  Hackney  v. 
Welsh  (1886)  107  Ind.  253,  8  N.  E. 
141,  57  Am.  Rep.  101. 

The  governor,  otherwise  than  by  exer- 
cising his  pardoning  power,  has  no  pow- 
er by  virtue  of  the  federal  constitution, 
or  otherwise,  to  grant  an  extradition 
demand  issued  by  the  governor  of  an- 
other state  for  the  return  of  a  fugitive 
from  the  justice  of  that  state  lawfully 
held  in  a  penal  institution  of  Massa- 
chusetts under  an  unexpired  sentence 
imposed  for  violation  of  its  laws.  In  re 
Opinion  of  Justices  to  Governor  and 
Council  (1909)  89  N.  E.  174,  201  Mass. 
609. 

The  provisions  of  the  constitution  and 
laws  of  the  United  States  on  the  sub- 
ject of  the  extradition  of  fugitives  from 
justice  contemplate  the  case  of  a  fu- 
gitive at  large  only,  so  far  as  immediate 
delivery  is  required.  If  the  requisition 
finds  the  fugitive  already  imprisoned 
on  civil  or  criminal  process  of  the  state 
to  which  he  has  fled,  he  cannot  be  dis- 
charged in  order  to  be  delivered  up  on 
the  requisition.  In  such  a  case  the  req- 
uisition should  be  left  with  the  sheriff, 
whose  duty  it  will  be  to  give  such  notice 
to  the  authorities  of  the  foreign  state  as 
will  enable  them  to  take  him  in  charge 
on  his  release  from  custody.  In  re 
Troutman  (1854)  24  N.  J.  Law  (4  Zab.) 
634. 

A  person  imprisoned  in  one  state  by 
virtue  of  its  laws  cannot  be  extradited 
and  taken  to  another  .state  before  the 
justice  of  the  former  has  been  satisfied. 
In  re  Briscoe  (N.  Y.  1876)  51  How. 
Prac.  422. 

Under  3  Rev.  St  N.  Y.  p.  878,  §  56, 
providing  that  a  person  in  custody  .by 
virtue  of  civil  process  can  be  discharged 
on  habeas  corpus  only  for  causes  spec- 
ified, a  person  in  custody  under  an  or- 
der of  arrest  in  a  civil  action  is  not  en- 
titled to  be  discharged  on  habeas  cor- 
pus proceedings  on  the  ground  that  he 
is  wanted  for  extradition  to  another 
state,  even  though  the  governor  of  New 
York  has,  on  requisition  of  the  governor 
of  such  other  state,  directed  him  to  be 
delivered  up.    Id. 

Petitioner  was  in  jail  for  a  criminal 
offense.  The  day  before  the  expiration 
of  his  sentence,  on  the  requisition  of  the 
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governor  of  another  state,  a  warrant 
was  issued  for  his  apprehension.  The 
next  day,  and  after  the  expiration  of 
his  sentence,  he  was  apprehended,  but 
the  keeper  refused  to  surrender  him,  be- 
cause on  the  previous  day  the  prisoner 
had  been  entered  on  the  jail  book  as  ar- 
rested on  a  civil  writ,  and  committed  for 
want  of  bail.  Having  given  a  bail  bond, 
petitioner  claimed  a  discharge  on  the 
ground  that  extradition  proceedings 
could  not  be  had  against  him  while  un- 
der arrest  on  civil  process.  Held,  that 
the  mere  entry  of  a  commitment  on  the 
jail  book  did  not  constitute  an  arrest, 
and  petitioner  was  properly  held  under 
the  executive  warrant.  In  re  Harriott 
(1882)  18  R.  I.  12,  25  Atl.  349. 

A  fugitive  from  justice,  who,  pending 
extradition,  commits  an  offense  against 
the  laws  of  the  state  of  asylum,  and 
is  in  custody  for  such  offense,  must  an- 
swer for  such  offense  before  surrender 
to  the  state  demanding  extradition.  Ex 
parte  Hobos  (1893)  32  Tex.  Cr.  R.  312, 
22  S.  W.  1035,  40  Am.  St.  Rep.  782. 

39.  Defense  to  removal.— The  mere 
suggestion  that  the  alleged  fugitive 
from  the  justice  of  another  state,  be- 
cause of  his  race  and  color,  will  not 
receive  a  fair  and  impartial  trial,  and 
will  not  be  adequately  protected 
against  violence  while  in  custody,  does 
not  require  the  executive  of  the  state 
in  which  he  may  be  found  to  refuse  to 
surrender  him  on  demand  made  in  con- 
formity with  the  federal  constitution 
and  laws,  nor  furnish  a  ground  for 
his  release  on  habeas  corpus.  Marbles 
v.  Creecy  (1909)  30  Sup.  Ct.  32,  33, 
215  U.  S.  63,  54  L.  Ed.  92.  In  deter- 
mining  the  judicial  question  whether 
a  fugitive  from  justice  has  been  law- 
fully demanded  from  the  asylum  state, 
in  a  proceeding  for  his  discharge  on 
habeas  corpus,  the  court  cannot  take 
into  consideration  the  question  wheth- 
er or  not  he  will  be  accorded  a  fair 
trial  in  the  demanding  state.  U.  S. 
v.  Cooke  (1913)  209  Fed.  607,  126  C. 
G.  A.  429. 

Where,  on  a  proceeding  in  extradi- 
tion, the  proof  shows  that  the  forms 
of  law  have  been  used  for  illegal  and 
ulterior  purposes,  and  that  such  pro- 
ceeding has  been  instituted  not  to 
prosecute  the  prisoner  for  his  crime 
according  to  law,  but  to  deliver  him  at 
a  convenient  place  to  kill  him  in  the 
exercise  of  individual  vengeance,  such 
proceeding  being  violative  of  the  con- 
stitution  relating  to  the  extradition  of 
fugitives  from  justice,  the  judge  is 
not  required  to  aid  in  so  remanding 
him,  but  must  protect  such  prisoner 
from  such  unlawful  death.  In  re 
Hampton  (1895)  2  Ohio  S.  &  O.  P. 
Dec  579. 

The  motive  inducing  departure  from 
demanding  state  of  a  person  accused 
of  having  successfully  conspired  to  es- 
cape from  a  hospital  for  insane  crim- 


inals is  immaterial  in  an  interstate  ex- 
tradition proceeding  if  the  conspiracy 
charged  constituted  a  crime.  Drew  v. 
Thaw  (1914)  35  Sup.  Ct  137,  235  U. 
S.  432,  59  L.  Ed.  302,  reversing  order 
Ex  parte  Thaw  (D.  C.  1914)  214 
Fed.  423. 

Dismissal  of  criminal  proceedings  in 
the  justice  court  had  to  detain  accus- 
ed until  proper  warrant  for  his  ex- 
tradition could  'be  obtained  was  no  de- 
fense to  his  removal  on  requisition. 
Tiberg  v.  Warren  (1911)  192  Fed.  458, 
112  O.  O.  A.  596. 

Evidence  on  behalf  of  the  accused 
in  extradition  proceedings  that  he  had 
been  in  the  demanding  state  several 
times  after  his  indictment  there,  and 
that  no  effort  had  been  made  to  arrest 
him,  is  imm ate  rial  Hayes  v.  Palmer 
(1903)  21  App.  D.  C.  450. 

The  fact  that  the  alleged  offender 
had  given  bond  in  bail  trover  in  a  suit 
against  him  for  the  recovery  of  the 
goods  involved  in  the  criminal  charge 
constituted  no  legal  reason  for  his  re- 
lease, and  evidence  thereof  was  inad- 
missible. Bar  ranger  v.  Baum  (1898) 
30  S.  E.  524,  103  Ga.  465,  68  Am.  St 
Rep.  113. 

The  fact  that  the  sheriff  in  charge 
of  the  jail  in  which  the  appellant,  a 
fugitive  from  justice,  who  had  com- 
mitted felonies  in  two  states,  was  con- 
fined, knew  that  there  was  to  be  no 
trial  of  the  indictment  found  against 
the  appellant  in  his  state,  but  that  the 
appellant  was  detained  there  merely 
until  he  could  be  given  up  to  the  agents 
of  the  other  state  upon  an  extradition 
warrant,  would  not  prejudice  the  right 
of  the  state  obtaining  the  warrant  to 
have  the  appellant  delivered  to  it 
Hackney  v.  Welsh  (1886)  107  Ind. 
253,  8  N.  E.  141,  57  Am.  Rep.  101. 

It  is  no  defense  to  a  warrant  of  ex- 
tradition that  the  prisoner  has  been 
convicted  of  a  crime  in  the  state,  but 
has  been  bailed  during  his  appeal  and 
that  he  cannot  be  extradited  until  he 
has  served  his  sentence,  or  until  he  has 
been  finally  acquitted,  as  the  governor 
of  the  state  may  waive  the  right  of 
the  state  to  punish  the  prisoner  for  a 
crime  committed  in  the  state.  People 
v.  Hagan  (Sup.  1901)  69  N.  Y.  S.  475, 
34  Misc.  Rep.  85,  15  N.  Y.  Cr.  R.  346.* 

Trial  and  acquittal  of  an  extradited 
insane  criminal  constitutes  no  evidence 
of  lack  of  good  faith  on  the  part  of 
the  state  in  obtaining  the  indictment 
or  instituting  extradition  proceedings. 
People  v.  Thaw  (Sup.  1915)  154  N. 
Y.  S.  949,  order  affirmed  In  re  Thaw 
(1915)  152  N.  Y.  S.  771,  167  App. 
Div.   104. 

That  a  divorce  proceeding  is  pend- 
ing between  the  parties  and  that  plain- 
tiff has  been  unable  to  obtain  personal 
service  on  defendant,  will  not  prevent 
his  extradition  on  the  charge  of  aban- 
donment, where   the  complaining   wit- 

(12431) 


I 


§  10126 


EXTRADITION 


(Tit.  66 


ness  alleges  that  the  application  is  not 
to  secure  opportunity  to  serve  him  with 
civil  process.  Ex  parte  Bruchman 
(N.  D.  1914)  148  N.  W.  1052. 

The  fact  that  a  citizen  of  this  state 
originated  the  prosecution  in  another 
state  for  a  crime  there  committed  con- 
stituted no  objection  to  the  arrest  and 
delivery  in  this  state  of  a  person  com- 
mitting the  crime,  upon  the  requisi- 
tion of  the  governor  of  the  state  in 
which  the  crime  was  committed.  Ex 
parte  Swearingen  (1880)   13  S.  O.   74. 

Where  extradition  proceedings  were 
based  on  a  sufficient  affidavit,  it  was 
not  material  that,  after  arrest  of  ac- 
cused in  the  state  to  which  he  fled,  the 
sheriff  having  him  in  charge  was  fur- 
nished with  an  objectionable  indict- 
ment by  the  authorities  of  the  demand- 
ing state.  Ex  parte  Coleman  (1908) 
113  S.  W.  17,  53  Tex.  Cr.  R.  93. 

40a  Warrant—  Issuance*— A  fugitive 
from  justice  from  another  state  may 
be  arrested  under  a  warrant  issued 
to  a  local  officer  by  a  local  magistrate. 
State  v.  Loper  (1842)  Ga.  Dec.  33,  pt 
2;  Rea  v.  Smith  (Ohio,  1856)  2  Han- 
dy, 103. 

State  governors,  in  issuing  warrants 
for  the  arrest  and  surrender  of  an  al- 
leged fugitive,  act  under  the  authori- 
ty of  the  United  States  laws,  although 
the  state  may  have  legislated  on  the 
subject.  Ex  parte  Smith  (C.  C.  1843) 
Fed.  Cas.  No.  12,968. 

A  warrant  for  the  arrest  of  a  fugi- 
tive from  justice  under  this  act  is 
properly  issued  by  the  governor  alone, 
without  the  consent  of  the  council. 
Commonwealth  v.  Hall  (1857)  75 
Mass.  (9  Gray)  262,  69  Am.  Dec.  285. 

A  justice  of  the  peace  cannot  issue 
a  warrant  to  apprehend  a  criminal  for 
an  offense  committed  in  another  state. 
Feople  v.  Wright  (N.  Y.  1804)  2 
Caines,  213. 

Warrants  for  alleged  fugitives  are 
issued  under  the  laws  of  the  United 
States.  Commonwealth  t.  Hare 
(1908)  36  Pa.  Super.  Ct.  125. 

The  governor  of  a  state  in  which  a 
fugitive  from  justice  had  found  asylum, 
and  who,  upon  the  request  of  the  gov- 
ernor of  the  state  in  which  the  of- 
fense was  committed,  had  issued  a 
warrant  for  the  arrest  of  the  fugitive, 
may,  without  a  second  request  from  the 
demanding  state,  order  the  rearrest, 
by  an  alias  warrant,  of  the  fugitive, 
upon  notification  that  he  had  escaped 
from  the  officer  of  the  demanding 
state  while  in  transit  to  such  state, 
and  had  returned  to  the  asylum  state. 
Ex  parte  Hobbs  (1893)  32  Tex.  Cr. 
R.  312,  22  S.  W.  1035,  40  Am.  St  Rep. 
782. 

41.  —  Necessity.— No  one  has  au- 
thority, without  process  legally  issued 
in  this  state,  to  arrest  a  person  charg- 
ed with  a  crime  in  another  state,  and 
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fleeing  here  for  refuge.    State  v.  Shel- 
ton   (1878)  79  N.  C.  605. 

42.  —  Requisites.— It  is  not  neces- 
sary that  the  executive  warrant  in  ex- 
tradition proceedings  should  be  ac- 
companied by  certified  copies  of  the 
affidavit  or  indictment,  or  that  such 
affidavit  or  indictment  be  set  out  in 
the  warrant  Nichols  v.  Cornelius 
(1856)  7  Ind.  611;  Robinson  v.  Flan- 
ders (1867)  29  Ind.  10;  Ex  parte 
Cheatham  (1906)  95  S.  W.  1077,  50 
Tex.  Cr.  R.  51. 

A  warrant  for  the  arrest  and  return 
of  a  fugitive  from  justice  must  recite 
or  set  forth  the  evidence  necessary  to 
authorize  the  state  executive  to  issue 
it,  and  unless  it  does  it  is  illegal  and 
void.  In  re  Doo  Woon  (D.  C.  1883) 
18  Fed.  898. 

A  warrant  for  the  rendition  of  a  fu- 
gitive from  justice  is  defective  when 
it  omits  to  state  that  the  person  to 
be  arrested  has  fled  from  justice  and 
that  he  is  found  in  this  state,  but  the 
prisoner  will  not  be  discharged  on  ha- 
beas corpus  when  the  return  furnish- 
ed a  copy  of  the  requisition  and  the 
original  affidavit  by  which  these  facts 
are  supplied.  In  re  Romaine  (1863) 
23  Cal.  585. 

Proceedings  for  the  arrest  and  de- 
tention of  fugitives  from  justice  in 
California  are  required  to  be  similar 
to  those  against  persons  charged  with 
crimes  committed  in  the  state,  and 
the  warrant  must  specify  the  offense 
alleged  to  have  been  committed  by  the 
accused.  Ex  parte  Cubreth  (1875)  49- 
Cal.  436. 

This  section  does  not  require  that 
the  Governor  shall  make  it  appear  io 
his  warrant  that  a  crime  has  been  reg- 
ularly and  sufficiently  charged  against 
the  person  demanded  by  the  laws  of 
the  demanding  state.  Kemper  v. 
Metzger  (Ind.  1907)   81  N.  E.  663. 

Warrants  issued  by  the  governor  for 
the  apprehension  of  fugitives  from 
justice  are  required  to  be  under  the 
great  seal  of  the  state,  and  the  im- 
pression of  the  seal  being  unintelli- 
'gible  makes  void  the  warrant  Vallad 
v.  Sheriff  of  St  Louis  County  (1828) 
2  Mo.   26. 

The  warrant  issued  by  the  governor 
need  not  show  that  the  offense  alleged 
in  the  indictment  is  contrary  to  the 
statute  or  common  law  of  the  state 
where  it  was  committed.  Common- 
wealth v.  Superintendent  of  County 
Prison   (1907)  33  Pa,   Super.   Ct  594. 

A  warrant  issued  by  the  governor  of 
Texas  for  the  apprehension  of  a  fugi- 
tive from  justice  from  another  state 
should  show  on  its  face  that  it  was 
issued  on  a  requisition  from  the  gov- 
ernor of  such  other  state,  accompanied 
by  an  indictment  found  or  an  affidavit 
made  charging  the  alleged  fugitive  with 
having  committed  the  crime.  Ex  parte* 
Thornton  (1853)  9  Tex.  635. 
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An  extradition  warrant  need  not 
show  that  the  crime  with  which  the 
fugitives  are  charged  in  the  indict- 
ment recited  in  the  demand  is  a  crime 
hj  the  law  of  the  demanding  state. 
Ex  parte  Stanley  (1888)  25  Tex.  App. 
372,  8  a  W.  645,  8  Am.  St  Rep.  440. 

A  warrant  issued  by  the  state  exec- 
sore  for  the  apprehension  and  extra- 
dition of  fugitives  from  justice  need 
only  recite,  without  setting  out  in  full, 
the  affidavit  on  which  it  is  based.     Id. 

It  is  not  necessary  that  the  execu- 
tive warrant  in  extradition  proceedings 
recite  that  the  affidavit  or  indictment 
from  the  demanding  state  was  pre- 
sented to  the  governor  of  Texas  by 
any  legal  authority  from  such  demand- 
ing state.  Ex  parte  Cheatham  (1906) 
95  8.  W.  1077,  50  Tex.  Cr.  R.  51. 

43.  —  Sufficiency.— A  governor's 
warrant  for  the  removal  of  an  alleged 
fugitive  iff  sufficient,  until  the  presump- 
tion of  its  legality  is  overcome  by  proof 
in  a  legal  proceeding  to  review  his  ac- 
tion. Reed  v.  U.  S.  (1915)  224  Fed. 
378, 140  C.  C.  A.  64. 

Where  a  warrant  issued  on  requisi- 
tion stated  that  the  prisoner  was  ac- 
cused of  obtaining  money  under  false 
pretenses,  it  did  not  sufficiently  describe 
the  crime.  People  v.  Shea  (111.  1895) 
27  Chi.  Leg.  N.  214. 

Where  the  governor's  warrant  is- 
sued on  a  requisition  did  not  sufficient- 
ly describe  the  crime,  but  in  connection 
therewith  the  affidavit  and  warrant  of 
the  demanding  state  on  which  the  gov- 
ernor issued  the  warrant  were  filed, 
and  these  papers  fully  set  out  the  of- 
fense, the  warrant  will  be  upheld.    Id. 

A  warrant  held  to  sufficiently  show 
the  agent's  authority  to  arrest  the  fu- 
gitive without  producing  any  authority 
from  the  governor  of  the  demanding 
state.  Nichols  v.  Cornelius  (1856)  7 
Ind.  611. 

Under  the  act  of  congress  making  it 
the  duty  of  the  executive  authority  of  a 
state  or  territory  to  arrest  and  secure 
till  notice,  etc.,  a  fugitive  from  Justice 
from  another  state,  a  general  warrant 
from  the  governor  is  good,  though  not 
directed  to  any  named  officer.  Rob- 
inson v.  Flanders  (1867)  29  Ind.  10. 

Recital  in  governor's  extradition  war- 
rant that  it  was  exesuted  "in  accord- 
ance with  *  *  *  an  act  of  the  gen- 
eral assembly  approved  February  27, 
1897"  (Acts  Ind.  1897,  c.  38),  was  su- 
perfluous, so  that  error  in  recital  by 
reason  of  authority  having  been  em- 
bodied in  a  later  enactment  was  imma- 
terial. Worth  v.  Wheatley  (Ind.  1915) 
108  N.  E.  958. 

A  warrant  for  the  extradition  of  a 
person  charged  with  crime  held  suffi- 
cient. State  ex  rel.  Burnett  v.  Flour- 
noy  (1915)  67  So.  929,  136  La.  852. 

An  extradition  warrant,  reciting  that 
the  demand  is  accompanied  by  a  copy 
of  a  complaint  certified  as  authentic, 
presents  a  prima  facie  case  of  author- 
ity of  a  justice  of  the  peace  to  act  as 
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magistrate  in  the  demanding  state.    Id. 

A  warrant,  issued  by  the  governor 
of  this  commonwealth  authorizing  the 
agent  of  another  state  to  "take  and  re- 
ceive into  custody"  a  fugitive  from  jus- 
tice authorises  him  to  arrest  such  fu- 
gitive, and  is  not  repugnant  to  the  con- 
stitution and  laws  of  this  state  or  of 
the  United  States.  Commonwealth  v. 
Hall  (1857)  75  Mass.  (9  Gray)  262,  69 
Am.  Dec.  285. 

A  warrant  issued  by  the  governor, 
under  Gen.  St.  Mass.  c.  177,  §  3,  for 
the  surrender  of  a  fugitive  from  the 
justice  of  another  state,  which  recites 
generally  the  requisition  for  the  sur- 
render, and  that  it  is  conformable  to 
law  and  ought  to  be  complied  with,  is 
sufficient,  without  a  further  recital  of 
the  facts  on  which  it  is  founded.  In  re 
Kingsbury  (1870)   106  Mass.  223. 

A  statement,  in  the  warrant,  thai 
the  fugitive  is  "charged  with  the  crime 
of  selling  and  furnishing  intoxicating 
liquors  contrary  to  the  laws  of  Ver- 
mont, and  represented  to  be  a  fugitive 
from  the  justice  of  said  state  of  Ver- 
mont/' shows  that  he  has  been  charg- 
ed with  a  crime  against  the  laws  of 
that  state,  and  is  a  sufficient  allegation 
to  that  effect.  In  re  Brown  (1873)  112 
Mass.  409,  17  Am.  Rep.  114. 

A  governor's  warrant  empowering  a 
sheriff  to  receive  defendant  from  the 
authorities  of  another  state  and  convey 
him  hither  to  be  dealt  with  according 
to  law  is  sufficient  to  authorize  defend- 
ant's production  in  the  court  of  trial. 
People  v.  Stockwell  (1904)  97  N.  W. 
765,  10  Detroit  Leg.  N.  805,  135  Mich. 
841. 

The  executive  warrant  for  the  sur- 
render of  a  fugitive  from  justice  on  req- 
uisition of  the  governor  of  another 
state  recited  that  such  fugitive  "stood 
charged  by  complaint"  with  the  crime 
specified,  but  did  not  show  that  he  was 
so  charged  by  indictment  or  affidavit 
accompanying  the  requisition,  and  no 
other  record  was  produced.  Held,  that 
this  was  not  sufficient  to  justify  his  ar- 
rest and  surrender;  the  complaint  re- 
ferred to  could  not  be  intended  to  be  a 
complaint  upon  oath,  equivalent  to  an 
affidavit,  within  the  requirement  of 
this  section.  State  v.  Richardson 
(1885)  34  Minn.  115,  24  N.  W.  354. 

The  governor's  warrant  for  arrest  of 
a  person  as  a  fugitive  from  justice, 
on  requisition  alleging  that  demand  has 
been  made  pursuant  to  the  constitution 
and  laws  of  the  United  States  by  the 
governor  of  Illinois  *on  the  governor 
of  Minnesota  for  the  delivery  of  a  des- 
ignated person  as  a  fugitive  from  jus- 
tice, is  sufficient,  as  such  warrant  need 
not  set  forth  facts  or  grounds  on  which 
it  is  issued  with  the  certainty  requir- 
ed in  criminal  pleading.  State  v.  Jus- 
tus (1901)  87  N.  W.  770,  84  Minn.  287, 
55  L.  R.  A.  325. 

Where  a  certified  copy  of  an  original 
information  on  which  extradition  pro- 
ceedings in  the  demanding  state  were 
based,  was  attached  to  the  requisition, 
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and  charged  petitioner  with  having  sep- 
arated himself  from  his  wife  and  minor 
child,  they  being  destitute  and  depend- 
ing wholly  upon  their  earnings  for  ade- 
quate support,  contrary  to  the  statute, 
etc.,  and  throughout  the  papers  such 
offense  was  designated  as  "desertion/9 
and  was  made  a  misdemeanor  by  Act 
Pa.  March  13,  1903  (P.  L.  26),  a  war- 
rant for  the  arrest  and  return  of  peti- 
tioner to  answer  for  the  crime  of  "de- 
sertion" was  not  objectionable  as  fail- 
ing to  set  out  an  offense  known'  to  the 
laws  of  the  demanding  state.  Ex  parte 
Hose  (Nev.  1911)  116  P.  417. 

Before  a  magistrate  in  New  York  will 
remand  a  prisoner  brought  before  him 
on  habeas  corpus,  who  was  arrested 
under  a  warrant  for  his  extradition  to 
another  state,  it  must  satisfactorily 
appear  that  a  crime  has  been  perpetrat- 
ed in  such  other  state,  that  the  com- 
mitting magistrate  had  jurisdiction  of 
the  matter,  and  the  warrant  must  be 
sufficient  on  its  faze.  A  warrant  which 
only  states  that  the  prisoner  is  charg- 
ed with  forgery  on  the  oath  of  

will  not  be  deemed  sufficient.  In  re 
Leland  (N.  Y.  1869)  7  Abb.  Prac.  (N. 
S.)  64. 

Where,  to  a  writ  of  habeas  corpus  a 
warrant  of  extradition  issued  by  the 
governor  was  alone  returned,  which 
recited  a  representation  by  the  gov- 
ernor of  Connecticut;  that  the  prisoner 
stood  "charged  with  the  crime  of  theft" 
committed  in  said  state;  that  said  gov- 
ernor has  demanded  his  arrest  and  ex- 
tradition; that  the  demand  was  ac- 
companied by  affidavits,  etc.,  whereby 
the  prisoner  "is  charged  with  said  crime 
and  with  having  fled  from  the  said 
state";  and  that  such  papers  were  cer- 
tified by  said  governor  to  be  duly  au- 
thenticated—held, that  the  warrant 
fully  complied  with  the  statute,  and  suf- 
ficiently established  the  conditions  nec- 
essary to  its  issue ;  tbat  it  was  not  nec- 
essary to  state  therein  the  facts  con- 
stituting the  alleged  crime.  People 
v.  Donohue  (1881)  84  N.  Y.  438. 

Naming  relator  in  habeas  corpus  as 
"Scrofford,"  instead  of  "Scrafford,"  as 
in  the  governor's  warrant  of  extradi- 
tion, is  not  such  a  misnomer  as  can  be 
taken  advantage  of,  when  it  appears 
that  relator  was  the  person  intended, 
and  that  he  was  not  prejudiced  thereby. 
In  re  Scrofford  (1891)  59  Hun,  320,  12 
N.  Y.  Supp.  943. 

The  recital  of  a  warrant  issued  by 
the  governor  in  extradition  proceed- 
ings, that  the  requisition  "is  accompa- 
nied by  the  papers  required  by  the  stat- 
ute of  the  United  States,"  and  that  the 
papers  show  that  relator  has  been  "duly 
charged  with  said  crime,  and  with  hav- 
ing fled  from  said  state  and  taken  ref- 
uge in  the  state  of  New  York,"  and 
that  the  papers  were  duly  certified,  is 
sufficient.     Id. 

An  extradition  warrant  to  which  the 
governor's  name  was  signed  by  his 
private   secretary   without   special  in- 
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s tractions,  in  the  absence  of  the  gov- 
ernor and  without  his  knowledge,  but 
merely  on  the  custom  of  the  office  and 
general  instructions  of  the  governor, 
will  not  be  treated  aa  the  warrant  of 
the  governor,  and  the  prisoner  will  not 
be  allowed  to  be  delivered  up  on  it. 
In  re  Payne  (Ohio  D.  O.  1877)  2  Wkly. 
Law  BuL  76. 

The  recital  in  an  extradition  warrant 
that  the  demand  for  the  arrest  of  the 
fugitive  was  accompanied  by  a  copy  of 
the  affidavit  on  which  it  was  based, 
"duly  certified  as  authentic,"  is  equiva- 
lent to  a  recital  that  the  copy  was  "cer- 
tified as  authentic  by  the  governor"  of 
the  state  who  made  the  demand,  as  it 
could  not  have  been  duly  certified  by 
any  other  authority.  Ex  parte  Stanley 
(1888)  25  Tex.  App.  372,  8  S.  W.  645, 
8  Am.  St  Rep.  440. 

An  extradition  warrant  stating  that 
the  persons  whose  arrest  and  surren- 
der is  thereby  ordered  stand  charged 
with  a  certain  crime  in  the  demand- 
ing state,  and  that  they  "have  taken 
refuge  in  the  state  of  Texas,"  suflS- 
ciently  shows  that  they  are  fugitives 
from  justice.    Id. 

Where  extradition  papers  showed  that 
the  alleged  fugitive  from  justice  was 
charged  by  affidavit,  a  recital  in  the 
warrant  of  the  governor  of  the  state  on 
which  the  demand  was  made  that  the 
fugitive  was  charged  by  indictment 
was  a  mere  immaterial  clerical  error. 
Ex  parte  Coleman  (1908)  113  S.  W. 
17,  53  Tex.  Cr.  R.  93. 

An  extradition  warrant,  which  uses 
the  word  "complaint,"  instead  of  recit- 
ing that  the  demand  was  accompanied 
by  a  copy  of  an  affidavit  duly  certified 
as  authentic  by  the  governor  of  the 
demanding  state,  is  sufficient.  Ex  parte 
McDaniel  (Tex.  Cr.  App.  1915)  173  S. 
W.  1018. 

An  extradition  warrant  is  sufficient 
to  entitle  an  agent  of  another  state  to 
the  custody  of  a  fugitive  therefrom, 
where  it  re3ites  that  the  executive  au- 
thority of  the  state  from  which  the" 
fugitive  fled  demanded  him.  and  that 
the  demand  was  accompanied  by  a  copy 
of  the  indictment,  certified  by  the  gov- 
ernor to  be  authentic,  under  thfe  sec- 
tion. In  re  Foye  (1899)  57  P.  825,  21 
Wash.  250. 

A  warrant  of  extradition  reciting 
that  the  governor  of  Massachusetts 
duly  demanded  of  the  governor  of  this 
state  the  delivery  of  the  prisoner  to  the 
agent  of  the  state  of  Massachusetts'  as 
a  fugitive  from  justice  from  that  state, 
and  the  prisoner  was  charged  with  the 
crime  of  embezzlement  committed  in 
said  state,  evidenced  by  a  copy  of  an 
indictment  returned  by  a  grand  jury, 
and  duly  authenticated  by  the  governor 
of  the  state  of  Massachusetts,  is  suffi- 
cient, under  Const,  art.  4.  §  2,  and  this 
section.  In  re  Baker  (1899)  57  P.  827, 
21  Wash.  259. 

A  warrant  of  extradition,  reciting 
that  a  demand  had  been  made  by  the 
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governor  of  another  state  for  the  rendi- 
tion of  the  prisoner  as  a  fugitive  from 
justice  from  that  state,  that  the  de- 
mand was  accompanied  by  affidavits, 
complaint,  information,  indictment,  and 
warrant,  whereby  the  prisoner  is  charg- 
ed with  the  crime  of  embezzlement,  and 
being  a  fugitive  from  justice  from  that 
state,  and  that  the  papers  accompany- 
ing the  requisition  are  duly  authenticat- 
ed by  the  governor  of  the  demanding 
state,  is  sufficient,  under  this  section. 
In  re  Sylvester  (1899)  57  P.  829,  21 
Wash.  263. 

An  extradition  warrant,  reciting  that 
accused  was  charged  in  the  demanding 
state  with  the  crime  of  buying  and  re- 
ceiving stolen  property;  that  he  was  a 
fugitive  from  the  justice  of  that  state; 
that  a  demand  had  been  made  by  the 
governor  thereof,  accompanied  by  a 
copy  of  the  complaint,  information,  or 
indictment,  certified  by  the  governor 
to  be  authentic,  was  sufficient  Thorp 
v.  MeUger  (1913)  137  P.  330,  77  Wash. 
62. 

A  rendition  warrant  stating  that  it 
has  been  represented  by  the  governor 
of  Kansas  that  the  fugitive  stands 
charged  with  the  crime  of  obtaining 
illicit  connection  with  a  female  of  good 
repute,  under  21  years  of  age,  under 
promise  of  marriage,  committed  in  said 
state,  and  has  fled  from  justice,  and 
taken  refuge  in  Wisconsin,  where  such 
an  act  is  a  crime,  shows  that  the  fu- 
gitive is  charged  with  a  crime  author- 
ising the  executive  (Const  art  4,  f  2, 
snbd.  2)  to  cause  him  to  be  delivered 
op  to  the  state  of  Kansas.  In  re  Hoop- 
er (1881)  52  Wis.  6G9,  58  N.  W.  741. 

44.  —  Revocation.— The  governor 
of  a  state  has  the  power  to  revoke  his 
warrant  for  the  surrender  of  an  alleged 
fugitive  from  justice  at  any  time  be- 
fore he  is  taken  out  of  the  state.  State 
v.  Toole  (1897)  72  N.  W.  53,  69  Minn. 
104,  38  L.  R.  A.  224,  65  Am.  St  Rep. 
553.  But  see  Hosmer  v.  Loveland  (N. 
T.  1854)  19  Barb.  Ill,  holding  that  the 
governor  has  no  power  to  entertain  an 
application  to  recall  or  modify  a  war- 
rant issued  in  compliance  with  a  requi- 
sition. 

If  a  warrant  issued  under  Laws  Ohio 
1875,  p.  79,  for  the  surrender  of  a  fugi- 
tive from  justice,  is  obtained  in  a  case 
in  which  it  should  not  have  been  issued, 
the  governor  may  revoke  it,  whether 
issued  by  himself  or  his  predecessor. 
Work  v.  Corrington  (1877)  34  Ohio  St 
64,  32  Am.  Rep.  345. 

45.  —  Effect  as  evidence.— The  is- 
suance of  extradition  makes  a  prima 
facie  case  in  favor  of  the  demanding 
state.  Eaton  v.  State  of  West  Virginia 
(1898)  91  Fed.  760,  34  C.  C.  A.  68; 
Tiberg  v.  Warren  (1911)  192  Fed.  458, 
112  C.  C.  A.  596;  In  re  Cook  (C.  C. 
1892)  49  Fed.  833  (judgment  affirmed 
Cook  v.  Hart  [1892]  13  Sup.  Ct.  40, 
146  U.  8.  183,  36  L.  Ed.  934);  In  re 
Bloch  (D.  O.  1808)  87  Fed.  981; 
Hmes  t.  State  (Ala.  App.  1912)  58  So. 


973;  Ross  v.  Crofutt  (1911)  80  A. 
90,  84  Conn.  370;  State  v.  Buzine  (Del 
1847)  4  Har.  572;  Same  v.  Schlemn, 
Id.  577;  Hayes  v.  Palmer  (1903)  21 
App.  D.  C.  450;  Nichols  v.  Cornelius- 
(1856)  7  Ind.  611;  Kemper  v.  Metzger 
(Ind.  1907)  81  N.  E.  663;  Ex  parte 
Edwards  (Miss.  1905)  44  So.  827; 
Ex  parte  Walters  (Miss.  1914)  64  So. 
2;  People  v.  Pinkerton  (1879)  77  N.  Y* 
245;  People  ex  rel.  Genna  v.  McLaugh- 
lin (1911)  130  N.  Y.  S.  458,  145  App. 
Div.  513;  People  ex  reL  Marshall  v. 
Moore  (1915)  153  N.  Y.  S.  10,  167 
App.  Div.  479;  Gillis  v.  Leekley  (1905) 
80  P.  300,  38  Wash.  156;  Ryan  v. 
Rogers  (Wyo.  1913)  132  P.  95.  But 
is  not  conclusive.  Hyatt  v.  New  York 
ex  rel.  Corkran  (1903)  23  Sup.  Ct  450, 
458,  188  U.  S.  691,  47  L.  Ed.  657; 
Ex  parte  Hart  (1894)  63  Fed.  249,  11 
C.  C.  A.  165,  28  L.  R.  A.  801  (revers- 
ing judgment  [C.  C.  1894]  59  Fed. 
894);  Bruce  v.  Rayner  (1903)  124 
Fed.  481,  62  C.  C.  A.  501 ;  In  re  Cook 
(C.  C.  1892)  49  Fed.  833  (judgment 
affirmed  Cook  v.  Hart  [1892]  13  Sup. 
Ct.  40,  146  U.  S.  183,  36  L.  Ed.  934) ; 
State  v.  Curtiss  (Minn.  1910)  126  N. 
W.  719;  Commonwealth  v.  McCandlass 
(1878)  7  Pa.  Co.  Ct.  R.  51. 

The  warrant  of  the  executive  is  con- 
clusive evidence  that  the  person  nam- 
ed therein  stands  charged  with  the 
crime  in  another  state.  In  re  Leary 
(D.  C.  1879)  Fed.  Cas.  No.  8,162. 

The  issue  of  a  warrant  by  the  gov- 
ernor, under  Gen.  St  Mass.  c.  177,  f 
3,  for  the  surrender  of  a  fugitive  from 
the  justice  of  another  state  upon  de- 
mand of  the  governor  thereof,  is  con- 
clusive that  the  demand  is  conformable 
to  law  and  ought  to  be  complied  with, 
in  the  absence  of  a  defect  apparent  on 
the  record.  In  re  Kingsbury  (1870) 
106  Mass.  223. 

The  governor's  warrant  for  the  sur- 
render of  a  fugitive  from  justice,  under 
Gen.  St  Mass.  c.  177,  §  3,  is  at  least 
prima  facie  evidence  of  a  compliance 
with  all  the  necessary  legal  prerequi- 
sites, and  is  conclusive  of  the  right  of 
removal,  if  the  previous  proceedings 
are  apparently  regular.  In  re  Davis 
(1S77)  122  Mass.  324. 

The  warrant  of  the  governor,  author- 
izing the  extradition  of  a  person  charg- 
ed with  an  offense  in  another  state,  is 
prima  facie  evidence  that  all  the  essen- 
tial prerequisites  have  been  observed; 
and,  if  the  proceedings  appear  to  be 
regular,  such  presumption  becomes 
conclusive  of  the  right  to  extradite  the 
person  so  charged.  People  v.  Police 
Com'r  of  City  of  New  York  (1905)  91 
N.  Y.  S.  760,  100  App.  Div.  483. 

Where  a  requisition  from  a  foreign 
state  had  been  considered  by  the  ex- 
ecutive of  this  state,  and  a  warrant  is- 
sued thereon,  it  is  to  be  presumed  that 
it  was  granted  on  competent  proof  that 
the  prisoner  was  a  fugitive  from  jus- 
tice, charged  with  a  crime,  at  a  time 
when  he   was   within   the    state   from- 
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which  he  has  fled.  State  v.  Justus 
(1901)  87  N.  W.  770,  84  Minn.  237,  55 
L.  R.  A.  325. 

The  issuance  of  a  warrant  for  the 
apprehension  of  a  prisoner  sought  to 
be  extradited  is  sufficient  evidence  of  a 
finding  of  the  executive  authority  of  the 
state  on  whom  the  demand  is  made  that 
the  prisoner  is  a  fugitive  from  justice, 
whether  it  contains  a  recital  of  such 
finding  in  express  terms  or  not.  Kat- 
yuga  v.  Cosgrove  (Bup.  1901)  50  A.  679, 
67  N.  J.  Law,  213. 

Where  an  extradition  warrant  issued 
by  the  governor  of  Ohio  to  the  sheriff 
recites  the  requisition  of  the  governor 
of  the  demanding  state,  and  that  a  copy 
of  the  affidavit  making  the  charge,  duly 
certified  as  authentic,  has  been  filed, 
such  recital  prevails;  and  a  certificate 
from  the  governor  that  certain  papers 
were  filed,  purporting  to  be  an  affi- 
davit certified  as  a  copy  from  the  court 
of  the  demanding  state,  does  not  de- 
stroy the  force  of  the  recital  that  the 
warrant  was  issued  on  affidavit  certified 
as  authentic  by  the  governor  of  the 
demanding  state.  In  re  Moore  (Ohio 
Com.  PL  1877)  2  Wkly.  Law  Bui.  42. 

A  person  charged  with  an  offense 
committed  in  another  state  cannot  be 
delivered  up  as  a  fugitive  from  jus- 
tice unless  the  warrant  of  the  governor 
shows  on  its  face,  where  the  crime 
charged  is  obtaining  money  by  false 
pretenses,  that  such  crime  is  contrary 
to  the  statute  of  the  demanding  state: 
and  it  is  not  the  duty  of  the  judge  hear- 
ing the  case  to  take  judicial  notice  of 
such  statute.  Ex  parte  Butler  (Pa. 
1878)  7  Luz.  Leg.  Reg.  209. 

In  a  warrant  issued  by  the  governor 
of  Pennsylvania  upon  a  requisition 
from  the  governor  of  New  York,  it  was 
recited  that  by  the  representations  of 
the  governor  of  the  last-named  state 
the  prisoners  were  charged  by  indict- 
ment with  the  crime  of  obtaining  mon- 
ey by  false  pretenses,  committed  in  O. 
county,  in  the  state  of  New  York  and 
that  they  had  fled  from  justice  in  that 
state,  and  taken  refuge  in  the  state  of 
Pennsylvania.  Held,  that  the  recitals 
raised  a  presumption  that  the  offense 
charged  was  a  crime  against  the  laws 
of  New  York.  Ex  parte  Ackerman 
(Pa.  1879)  3  Del.  Co.  R.  406. 

Where  a  governor's  warrant  was  is- 
sued in  extradition  proceedings,  it  will 
be  presumed  on  habeas  corpus  in  fa- 
vor of  the  action  of  the  governor  that 
his  requisition  was  attached  to  the  pa- 
pers and  affidavits  on  which  it  was  bas- 
ed, and  that  he  stated  therein  that  the 
annexed  papers  were  duly  authenticat- 
ed in  accordance  with  the  laws  of  the 
demanding  state.  Ex  parte  Cheatham 
(1906)  95  S.  W.  1077,  50  Tex.  Cr.  R. 
51. 

46.  Arrest  and   detention.— One  who 

has  fled  from  one  state  to  another  may 
be  arrested  in  the  latter  on  proof  of 
a  probability  that  he  committed  an  of* 
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fense  in  the  former  state,-  before  req- 
uisition for  his  surrender  has  been 
made  by  the  executive  of  the  state 
from  which  he  fled  on  the  executive  of 
the  other  state,  as  provided  in  Const, 
art.  4,  §  2,  and  this  section.  State  ▼• 
Buzine  (Del.  1847)  4  Har.  572. 

Where  party  is  arrested  in  extradi- 
tion proceedings,  an  indictment  found 
and  bench  warrant  issued  in  the  juris- 
diction to  which  it  is  bought  to  take 
him  are  not  the  process  upon  which  he 
is  arrested  in  the  foreign  jurisdiction, 
but  merely  the  evidence  upon  which  the 
complaint  there  filed  is  based.  Benson 
v.  Palmer  (1908)  31  App.  D.  C.  561. 

Although  section  56,  Code  Ga.,  may 
possibly  authorize  the  arrest  of  a  fu- 
gitive from  justice  without  warrant, 
yet  the  person  so  acting  must,  as  soon 
as  he  can  without  unnecessary  delay, 
take  the  alleged  fugitive  before  a 
magistrate,  as.  in  all  other  arrests 
without  warrant,  and  if  not  done  with- 
in a  reasonable  time  the  imprisonment 
is  illegal.  Lavina  v.  State  (1879)  63 
Ga.  513. 

An  arrest  cannot  be  made  for  pur- 
poses of  extradition  to  another  state 
without  compliance  with  the  laws  of 
the  United  States.  Malcolm  son  v. 
Scott  (1885)  23  N.  W.  166,  56  Mich. 
459. 

Code  Cr.  Proc.  N.  Y.  §  830,  relat- 
ing to  proceedings  against  fugitives 
from  justice,  provides  that  if,  from  the 
examination  under  the  warrant  of  ar- 
rest, it  appears  to  the  satisfaction  of 
the  magistrate  that  the  person  under 
arrest  is  charged  in  another  state  with 
felony  or  other  crime,  and  has  fled  from 
justice,  the  magistrate,  by  warrant, 
must  commit  him  to  the  proper  cus- 
tody. Held,  that  the  essential  facts 
which  must  appear  to  justify  the  war- 
rant, are  that  the  person  under  arrest 
has  been  charged  in  another  state  or 
territory  with  the  commission  of  a 
crime,  and  has  fled  from  justice.  Peo- 
ple v.  Warden  of  City  Prison  (1903) 
82  N.  Y.  S.  439,  83  App.  Div.  456. 

An  information  on  which  a  warrant 
was  granted  was  under  oath,  and  al- 
leged that  relator,  on  a  day  named, 
hired  a  horse  and  wagon  in  New  Jer- 
sey; that  he  failed  to  return  them; 
that  a  complaint  was  made,  charging 
him  with  the  larceny  of  the  property, 
on  which  charge  he  was  duly  indicted; 
and  that  after  the  commission  of  the 
crime  he  fled  from  New  Jersey,  and 
was  then  in  the  city  of  New  York. 
There  was  no  denial  of  any  of  these 
facts.  Held  sufficient  to  give  the  mag- 
istrate jurisdiction,  and  to  justify  the 
warrant.    Id. 

Where  a  sheriff  receives  from  the 
governor  a  warrant  issued  to  him  under 
Rev.  St  Ohio,  1906,  §  97,  relating  to 
the  extradition  of  fugitives  from  jus- 
tice* it  is  his  duty  to  arrest  the  per- 
son named  therein  as  fugitive,  if  found 
within  his  county,  and  take  him  before 
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a  judge  to  be  examined  on  the  charge 
named  in  the  warrant,  and  the  pro- 
bate court  is  without  power  by  virtue 
of  its  general  jurisdiction  in  habeas 
corpus  proceedings  or  otherwise  to  or- 
der a  discharge  of  the  prisoner.  Thom- 
as v.  Evans  (1905)  76  N.  E.  862,  73 
Ohio  St  140. 

A  person  who  has  committed  a  crim- 
inal offense  in  another  state  may  be 
arrested  in  this  state  by  a  private  per- 
son without  a  warrant,  and  held  until 
a  demand  for  his  requisition  is  made 
by  the  governor  of  the  state  where  the 
crime  was  committed.  State  v.  Ander- 
son (S.  C.  1833)  1  Hill,  Law,  327. 

Under  the  acts  of  congress  as  op- 
erative in  Utah  territory,  a  person 
may,  upon  a  warrant  issued  on  proper 
complaint  and  evidence,  be  arrested 
for  a  crime  committed  in  another  state 
or  territory,  before  any  demand  made 
for  his  extradition  by  the  executive  of 
such  state  or  Territory,  and  held  long 
enough  to  communicate  with  such  exec- 
utive. Ex  parte  Romanes  (1876)  1 
Utah,  23. 

47.  —  Arrest  before  demand.— The 
Judicial  tribunals 'of  Louisiana  may  ar- 
rest a  felon  from  Alabama  without 
the  demand  or  order  of  the  governor  of 
either  state.  Morrell  v.  Quarles  (1800) 
35  Ala.  544, 

The  law  of  California  authorizing  the 
arrest  of  a  fugitive  from  justice  who 
has  fled  from  another  state,  before  a 
demand  for  his  surrender  by  the  execu- 
tive authority  of  the  state  from  which 
he  fled,  and  his  detention  for  a  reason- 
able time  to  afford  an  opportunity  for 
such  executive  demand,  is  not  in  con- 
flict with  Const  art  4,  f  2.  Ex  parte 
Cubreth  (1875)   49  Cal.  436. 

A  person  charged  with  committing  a 
felony  in  one  state  may  be  detained  in 
another,  on  the  principle  of  comity,  to 
afford  the  former  an  opportunity  to 
demand  the  accused.  State  v.  Howell 
(Ga.  1821)  R.  M.  Charlt  ISO. 

A  fugitive  from  justice,  from  another 
state,  arrested  in  Georgia,  may,  on 
sufficient  evidence  of  guilt,  be  detained 
in  custody  for  a  reasonable  time,  in  or- 
der to  give  the  foreign  executive  an  op- 
portunity to  make  a  regular  demand  for 
his  delivery,  under  the  constitution  of 
the  United  States.  State  v.  Loper 
(1842)  Ga.  Dec.  33,  pt  2. 

A  fugitive  from  justice  from  either 
of  the  United  States,  may,  under  the 
provisions  of  the  constitution  of  the 
United  States,  be  arrested  and  detain- 
ed in  New  Jersey,  in  order  to  his  sur- 
render, before  a  requisition  is  actually 
made  on  the  executive  for  his  surren- 
der. In  re  Fetter  (1852)  23  N.  J.  Law 
(3  Zab.)  311,  57  Am.  Dec.  382. 

A  fugitive  from  justice  from  another 
state,  arrested  in  Ohio  under  a  war- 
rant, may  be  detained  for  a  reasonable 
time,  tin  the  requisition  of  the  exec- 
utive can  be  made.  Rea  v.  Smith  (Ohio, 
1856)  2  Handy,  193. 


48.  — -  Rearrest*— Upon  a  requisi- 
tion from  the  governor  of  another  state 
for  the  surrender  of  a  fugitive  from 
justice,  the  governor  issued  a  warrant 
for  his  arrest  to  an  agent  of  that  state, 
and  a  similar  warrant  to  a  sheriff  and 
his  deputies.  Held,  that  an  arrest  by 
the  deputy  sheriff  under  the  second 
warrant,  and  a  discharge  of  the  al- 
leged fugitive  on  bail  on  a  writ  of  ha- 
beas corpus,  did  not  prevent  an  arrest 
by  the  agent  of  the  other  state  under 
the  first  warrant.  Commonwealth  v. 
Hall  (1857)  75  Mass.  (0  Gray)  262,  09 
Am.  Dec.  285. 

Where  a  fugitive  from  justice  has 
been  delivered  up  by  the  governor,  al- 
lowed bail,  forfeited  his  bond,  and  again 
become  a  fugitive,  the  governor  may 
order  a  second  arrest  and  delivery.  In 
re  Hughes  (1807)  01  N.  C.  (PhiL)  57. 

49.  Ball— Right  of  bail.— Fugitives 
from  justice  returned  to  the  county 
wherein  the  offense  was  committed  un- 
der Act  Ind.  May  27,  1852,  may  be  let 
to  bail  until  an  examination  be  had. 
State  v.  Elder  (1871)  35  Ind.  308. 

A  person  arrested  in  Iowa,  charged 
with  the  crime  of  murder,  committed 
in  another  state,  is,  upon  an  adjourn- 
ment of  the  examination,  entitled  to  bail 
.for  his  appearance  before  the  magis- 
trate upon  the  date  to  which  the  final 
adjournment  was  made.  State  v.  Huf- 
ford  (1867)  23  Iowa,  579. 

Code  Miss.  1892,  §  1470  et  seq.,  au- 
thorizes conservators  of  the  peace  to 
admit  an  alleged  fugitive  from  justice 
from  another  state  to  bail  pending  de- 
mand by  requisition  for  his  delivery  to 
the  authorities  of  the  other  state.  Sec- 
tion 2162  requires  the  governor,  on  de- 
mand made  by  the  executive  authority 
of  another  state,  to  deliver  up  a  fugi- 
tive from  justice  from  that  state.  Sec- 
tion 2227  excludes  from  the  benefit  of 
the  writ  of  habeas  corpus  any  person 
charged  with  an  offense  committed  in 
another  state,  and  who  ought  to  be  de- 
livered up  to  the  executive  power  of 
that  state.  Held,  that  where  a  fugitive 
from  justice  has  been  delivered  up  by 
the  governor  pursuant  to  section  2162, 
and  not  merely  held  for  requisition  un- 
der section  1470,  and  the  chancellor  has 
refused  to  discharge  him  on  habeas 
corpus,  thereby  determining  that  he 
should  be  delivered  up,  the  judges  of 
the  Supreme  Court  cannot,  pending  an 
appeal  from  the  chancellor's  decision  in 
the  habeas  corpus  proceedings,  admit 
the  fugitive  to  bail.  Ex  parte  Wall 
(1904)  38  So.  028,  84  Miss.  783. 

Code  Miss.  1900,  §  2440,  denies  bail 
to  one  charged  with  an  offense  in  an- 
other state,  and  who  should  therefore 
be  delivered  up  to  the  executive  power 
of  the  other  state;  and  under  this 
statute  it  is  unimportant  whether  or 
not  the  offense  was  bailable  in  the  state 
of  its  commission. — Ex 'parte  Edwards 
(Miss.  1907)  44  So.  827. 

Where  the  alleged  fugitive  appeals, 
he  must,  in  view  of  Code   Civ.   Proc. 
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N.  Y.  S§  2058,  2060,  be  admitted  to 
bail  pending  the  appeal,  where  the  of- 
fense charged  is  bailable.  People  v. 
Baker  (1910)  124  N.  Y.  S.  47,  139 
App.  Div.  471. 

Bail  may  be  granted  pending  final 
hearing  in  habeas  corpus;  but,  where 
the  prisoner  is  held  for  extradition, 
bail  should  not  be  allowed,  if  the  fed- 
eral law  has  been  complied  with,  though, 
if  not,  he  may  be  released  absolutely 
or  on  bail.  Ex  parte  Massee  (1913) 
79  S.  E.  97,  95  S.  O.  315,  46  L.  R.  A. 
(N.  S.)  781. 

That  the  prisoner  held  for  extradi- 
tion for  a  crime  was  guilty  of  no  moral 
wrong,  the  prosecution  was  a  hardship 
and  instituted  to  collect  a  debt,  and  an- 
other state  had  refused  extradition,  did 
not  show  the  statutes  had  not  been 
complied  with,  and,  the  extradition  pa- 
pers being  regular  on  their  face,  the 
court  erred  in  allowing  bail  pending 
hearing  in  habeas  corpus.    Id. 

The  right  of  bail  guaranteed  by  the 
bill  of  rights  does  not  obtain  in  extra- 
dition cases  originating  under  the  pro- 
vision of  the  United  States  constitu- 
tion requiring  rendition  of  fugitives 
from  justice.  Ex  parte  Erwin  (1879) 
7  Tex.  App.  288. 

A  fugitive  from  justice,  under  arrest 
for  an  offense  against  the  law  of  the 
state  of  asylum,  and  for  extradition  un- 
der an  executive  warrant,  is  not  en- 
titled to  bail  pending  the  determination 
of  the  offense,  even  though  such  offense 
is  bailable.  Ex  parte  Ilobbs  (1893)  32 
Tex.  Cr.  R.  312,  22  S.  W.  1035,  40 
Am.  St  Rep.  782. 

50.  —  Forfeiture.— Where  the  fugi- 
tive fails  to  appear  after  being  admit- 
ted to  bail  to  appear  before  the  magis- 
trate on  a  date  to  which  a  final 
adjournment  has  been  made,  the  recog- 
nizance may  be  declared  forfeited. 
State  v.  Hufford  (1867)  23  Iowa,  570. 

If,  pending  final  hearing  in  habeas 
corpus  proceedings,  the  prisoner  is  re- 
leased on  bail,  and  he  fails  to  appear, 
his  bail  will  be  forfeited,  and  the  inquiry 
into  the  legality  of  the  arrest  be  deem- 
ed abandoned,  unless  he  can  give  a 
legal  excuse,  the  acceptance  of  which  is 
in  the  discretion  of  the  court.  Ex  parte 
Massee  (1913)  79  S.  E.  97,  95  S.  C. 
315,  46  L.  R.  A.  (N.  S.)  781. 

51. Liability    and    discharge    of 

surety ,— Where  a  person  arrested  by 
the  order  of  the  state  court  on  informa- 
tion for  a  crime  is  released  on  bail  and 
recognizance,  and  is  suffered  by  his  bail 
to  go  into  another  state,  and  while 
there,  after  the  forfeiture  of  the  recog- 
nizance, is  delivered  up  on  the  requisi- 
tion of  the  governor  of  a  third  state 
for  a  crime  committed  therein,  and  is 
tried,  convicted,  and  imprisoned  in  such 
third  state,  the  bail  is  not  discharged 
from  liability  on  the  recognizance  in 
a  suit  by  the  state  where  the  person 
was  first  arrested.  Tnvlor  v.  Taintor 
(1872)  83  U.  S.  (16  Wall.)  866,  21  K 
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Ed.   287,   affirming  Taintor   v.   Taylor 
(1869)  36  Conn.  242. 

Under  a  bail  bond  for  the  release  of 
a  person  committed  to  await  requisition, 
proceedings  from  a  foreign  state,  and 
to  enable  an  arrest  on  the  executive 
warrant  to  be  made  thereon,  the  liabil- 
ity of  the  surety  extends  to  the  produc- 
tion of  the  defendant  in  execution  of 
any  warrant  issued  by  the  governor  of 
New  York  within  the  time  for  which 
the  preliminary  detention  was  ordered, 
on  requisition  from  the  governor  of  the 
state  at  whose  instance  the  preliminary 
arrest  was  made.  People  v.  Gurphey 
(1911)  132  N.  Y.  S.  666,  73  Misc.  Rep. 
200. 

Where  persons  indicted  in  Pennsyl- 
vania for  obstructing  justice  and  for 
contempt  of  court  were  arrested  in 
New  York,  and  after  having  been  com- 
mitted under  the  New  York  statutes, 
which  provide  for  the  preliminary  ar- 
rest and  detention  of  alleged  fugitives 
from  justice,  were  admitted  to  bail  on 
an  undertaking  given  by  each,  condi- 
tioned to  appear  in  person  before  a 
justice  of  the  court  of  general  sessions 
at  any  time  within  30  days,  and  at  all 
times  render  himself  amenable  to  the 
process  of  the  court  and  render  himself 
in  execution  of  any  warrant  which 
might  be  issued  by  the  governor  of 
New  York,  and  the  governor  subse- 
quently refused  to  honor  the  requisition 
of  the  governor  of  Pennsylvania,  but 
at  the  same  time  honored  a  later  requi- 
sition founded  on  a  subsequent  infor- 
mation for  offenses  based  on  the  same 
transaction,  and  issued  his  warrant  for 
the  arrest  and  surrender  of  the  de- 
fendants, but  they  did  not  appear,  the 
sureties  were  not  discharged  by  the 
refusal  to  honor  the  first  requisition. 
Id. 

Where  a  person  on  bail  is  surrender- 
ed to  the  authorities  of  another  state 
on  demand  of  the  governor,  such  act 
discharges  the  bail  from  his  recogni- 
zance. State  v.  Allen  (1840)  21  Tenn. 
(2  Humph.)   258. 

52.  — —  Insane  person.— Where  an 
alleged  insane  person  escaped  from 
the  hospital  into  another  state,  and  ex- 
tradition proceedings  were  instituted  to 
return  him,  in  which  he  applied  for 
bail,  the  court  had  authority  to  appoint 
an  expert  commission  to  ascertain  his 
mental  condition  and  determine  wheth- 
er his  enlargement  would  probably  be 
dangerous  to  the  public  peace.  Ex 
pnrte  Thaw  (D.  O.  1913)  209  Fed.  954. 

53.  — —  Aotion  on  bail  bond.— In  an 
action  upon  a  recognizance  given  by 
one  arrested  for  a  crime  committed  in 
another  state,  the  petition  need  not  al- 
lege the  particular  facts  which  show 
that  the  magistrate  had  authority  to 
take  the  bail.  State  v.  Hufford  (1868) 
23  Iowa,  579. 

54.  Agent  appointed  to  receive  fugi- 
tive.—One  authorized  by  the  governor 
of  another   state  to  demand,  under  a 
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requisition,  the  arrest  and  extradition 
of  a  fugitive  from  justice,  is  not  an  of- 
ficer or  agent  of  the  federal  govern- 
ment, but  only  an  agent  of  the  state 
issuing  the  requisition.  Robb  v.  Con- 
noDy  (1884)  4  Sup.  Gt  544,  549,  111 
U.  S.  624,  28  K  Ed.  542;  In  re  Mohr 
(1883)  73  Ala.  503,  49  Am.  Rep.  63. 

When  a  fugitive  from  justice  is  sur- 
rendered by  the  executive  of  a  state  up- 
on the  requisition  of  the  executive  of  an- 
other state,  it  is  the  duty  of  the  agent 
appointed  to  receive  such  fugitive  to 
bring  him  before  the  governor  who  is- 
sued the  requisition;  and,  if  he  does 
this  without  unreasonable  delay,  he  is 
not  liable  to  an  action  for  false  im- 
prisonment. Pettus  v.  State  (1871)  42 
Ga.358. 

A  precept  from  the  governor  of  a 
state,  appointing  an  agent  to  receive  a 
fugitive  from  justice,  reciting  that  he 
had  made  a  requisition,  agreeably  to 
the  constitution  and  laws  of  the  United 
States,  upon  the  governor  of  the  state 
into  which  the  fugitive  was  alleged  to 
have  escaped,  is  prima  facie  evidence, 
for  the  protection  of  the  agent,  of  the 
truth  of  the  recitals.  Commonwealth 
v.  Hall  (1857)  75  Mass.  (9  Gray)  262, 
69  Am.  Dec.  285. 

If  the  agent  appointed  by  a  foreign 
state  to  receive  and  receipt  for  a  fugi- 
tive from  justice  declines  to  demand 
such  fugitive,  and  withdraws  the  requi- 
sition for  his  delivery,  such  acts  must 
be  presumed  to  have  been  done  by  the 
agent  according  to  the  instructions  of 
his  principal.  In  re  Trout  man  (1854) 
24  N.  J.  Law  (4  Zab.f  634. 

55.  State  and  federal  courts— Juris- 
dlction<— A  person  held  in  actual  cus- 
tody by  a  state  for  trial  in  one  of  its 
courts  under  an  indictment  for  a  crime 
against  its  laws  will  not  be  released 
on  habeas  corpus  by  a  federal  circuit 
court  because  the  methods  by  which  his 
personal  presence  in  the  state  was  se- 
cured may  have  violated  the  provisions 
of  Const  art.  4,  §  2,  or  this  section. 
Pettibone  v.  Nichols  (1906)  27  Sup.  Ct. 
Ill,  114,  203  U.  S.  192,  51  L.  Ed.  148, 
7  Ann.  Cas.  1047;  Moyer  v.  Same 
(1906)  27  Sup.  Ct.  121,  203  U.  S.  221, 
51  L.  Ed.  160. 

A  federal  court  will  not  on  habeas 
corpus  discharge  one  held  for  inter- 
state extradition  under  a  charge  of 
crime,  where  the  extradition  papers 
show  that  no  right  secured  to  the  pris- 
oner by  the  constitution  or  laws  of  the 
United  States  has  been  violated.  Ex 
parte  Dawson  (1897)  83  Fed.  306,  28 

v.  \j.  A.  «>D4.  \ 

The  power  of  the  federal  courts  to 
interfere  in  interstate  extradition  pro- 
ceedings should  only  be  exercised  in  cas- 
es of  urgency,  where  the  error  is  plain, 
tnd  the  necessity  for  federal  interven- 
tion obvious.  In  re  Strauss  (1903)  126 
Fed.  327,  63  C.  C.  A.  99. 
^  As  a  requisition  for  a  fugitive  from 
justice  rests  altogether  on  the  consti- 
tution and  laws  of  the  United  States,  a 


question  as  to  the  validity  of  the  ar- 
rest and  imprisonment  of  the  accused 
on  the  charge  of  a,  different  offense 
than  that  for  which  ne  was  extradited 
is  within  the  provisions  of  Rev.  St  f 
753,  ante,  {  1281,  giving  federal  courts 
jurisdiction  to  issue  writs  of  habeas 
corpus.  In  re  Fitton  (C.  C.  1891)  45 
Fed.  471. 

A  person  arrested  under  a  warrant  of 
extradition  from  one  state  of  the  Un- 
ion to  another  "is  in  custody  under  or 
by  color  of  the  authority  of  the  United 
States,"  and  the  national  courts  have 
jurisdiction  to  inquire  by  habeas  cor- 
pus into  and  determine  the  legality  of 
the  same.  In  re  Doo  Woon  (D.  C. 
1883)  18  Fed.  898. 

The  federal  and  state  courts  have 
concurrent  jurisdiction  in  cases  of  ex- 
tradition. The  judgments  of  the  latter 
do  not  conclude  the  former  on  this  fed- 
eral question,  but  are  entitled  to  great 
respect,  and  are  strongly  advisory.  In 
re  Roberts  (D.  C.  1885)  24  Fed.  132, 
judgment  affirmed  Roberts  v.  Reilly 
(1885)  6  Sup.  Ct.  291,  116  U.  S.  80,  29 
L.  Ed.  544;  Ex  parte  Brown  (D.  C. 
1886)  28  Fed.  653. 

The  imprisonment  of  one  committed 
for  trial  on  a  criminal  charge,  under 
state  process  which  is  regular  and  valid 
in  itself,  is  not  rendered  illegal,  so  as  to 
justify  his  release  on  habeas  corpus  by 
a  federal  court,  by  the  fact  that  the 
prisoner  was  brought  back  from  anoth- 
er state  as  a  fugitive  from  justice,  by 
means  of  extradition  warrants  procur- 
ed by  false  affidavits.  In  re  Moore  (D. 
C.  1890)  75  Fed.  821,  applying  Ker  v. 
People  v.  State  of  Illinois  (1886)  7 
Sup.  Ct  225,  119  U.  S.  436,  30  L.  Ed. 
421;  Mahon  v.  Justice  (1888)  8  Sup. 
Ct.  1204,  127  U.  S.  700,  32  L.  Ed.  283; 
and  Cook  v.  Hart  (1892)  13  Sup.  Ct. 
40,  146  U.  S.  183,  36  L.  Ed.  934. 

A  federal  court  has  power  to  enter- 
tain a  habeas  corpus  proceeding  for  the 
release  of  a  person  arrested  under  state 
process  for  extradition  to  another  state, 
where  it  is  alleged  that  he  is  restrained 
of  his  liberty  in  violation  of  the  con- 
stitution and  laws  of  the  United  States, 
and  may  proceed  to  a  speedy  and  sum- 
mary hearing  without  regard  to  the  ex- 
tradition proceedings;  but  it  may  in  its 
discretion  delay  the  hearing  to  await 
the  action  of  the  state  executive.  Ex 
parte  Thaw  (D.  C.  1913)  209  Fed.  56. 

Upon  the  federal  courts  is  imposed  the 
duty  of  seeing  that  the  power  of  inter- 
state extradition,  having  its  source  in 
the  federal  constitution,  is  exercised  up- 
on due  and  appropriate  process,  and 
that  it  shall  not  be  extended  to  fields, 
and  exercised  in  classes  of  cases,  not 
clearly  intended  by  the  constitution. 
Ex  parte  Thaw  (D.  C.  1914)  214  Fed. 
423,  order  reversed  Drew.  v.  Thaw 
(1914)  35  Sup.  Ct.  137. 

Where  a  person  sought  to  be  extra- 
dieted  has  been  arrested  under  a  war- 
rant issued  by  the  governor  pursuant 
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to  the  requisition  made  on  hhn,  and  has 
been  placed  in  the  custody  of  the  agent 
of  the  state  demanding  the  extradition, 
the  state  courts  have  jurisdiction,  by 
writ  of  habeas  corpus,  to  inquire  in  and 
determine  the  legality  of  the  arrest  and 
detention.  In  re  Mohr  (1883)  73  Ala. 
503,  49  Am.  Rep.  63,  3  Or.  Law  Mag. 
539. 

An  arrest  "by  the  agent  of  the  govern- 
or of  one  state,  who  has  required  the 
governor  of  another  state  to  surrender 
to  him  a  fugitive  from  justice,  is  not 
an  arrest  by  the  federal  government, 
and  the  state  courts  may  inquire  by  ha- 
beas corpus  into  the  validity  of  the  ar- 
rest   Id. 

The  acts  of  the  chief  executive  of 
the  state  in  which  accused  was  found 
in  issuing  an  executive  warrant  for  his 
extradition,  and  of  the  executive  and 
ministerial  officers  acting  in  aid  of  his 
warrant,  is  a  matter  for  the  consider- 
ation of  the  courts  of  his  state,  sub- 
ject to  the  reviewing  authority  of  the 
federal  courts  in  so  far  as  any  federal 
question  is  involved.  Ex  parte  Moyer 
(1906)  85  P.  897,  12  Idaho,  250,  118 
Am.  St  Rep.  214;  Ex  parte  Pettibone, 
85  P.  902,  12  Idaho,  264;  Ex  parte 
Haywood,  Id. 

56.  —  Federal  question.— In  inter- 
state extradition  the  prisoner  is  only 
held  under  the  extradition  process  un- 
til such  time  as  he  reaches  the  jurisdic- 
tion of  the  demanding  state,  and  is 
thenceforth  held  under  the  process  of 
the  courts  of  that  state,  so  that  no  fed- 
eral question  is  longer  involved  in  his 
detention.  Ex  parte  Moyer  (1906)  85 
P.  S97,  12  Idaho,  250,  118  Am.  St.  Rep. 
214;  Ex  parte  Pettibone,  85  P.  902,  12 
Idaho,  264;    Ex  parte  Haywood,  Id. 

57.  State  laws.— The  courts  of  a  state 
from  which  a  fugitive  from  justice  is 
demanded  on  extradition  do  not  deny 
to  such  person  any  rights  secured  to 
him  by  the  constitution  and  laws  of  the 
United  States  by  refusing  to  pass  on 
the  constitutionality  of  the  statute  of 
the  demanding  state  under  which  the 
indictment  against  such  person  is  suffi- 
cient Pearce  v.  Texas  (1894)  15  Sup. 
Ct  116,  117,  155  U.  S.  311,  39  L.  Ed. 
164. 

The  legislature  may  prescribe  what- 
ever conditions  it  sees  fit  to  the  mode 
in  which  preliminary  arrest  and  ex- 
amination of  a  fugitive  from  justice 
from  another  state  shall  be  conducted. 
Ex  parte  Rosenblat  (1876)  51  Cal.  285. 

Under  Rev.  St  La.  §§  1040,  1041,  held 
that  the  governor  may  direct  the  arrest 
of  one  charged  with  crime  in  a  sister 
state,  without  any  proceedings  in  the 
local  courts.  State  ex  rel.  Burnett  v. 
Flournoy  (1915)  67  So.  929,  136  La. 
852. 

The  provisions  of  Rev.  St  Mass.  c. 
142,  §  7,  authorizing  the  governor  alone 
to  issue  his  warrant  for  the  apprehen- 
sion of  a  fugitive  from  justice,  are  not 
repugnant  to  this  act    Commonwealth 
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v.  Hall  (1857)  75  Mass.  (9  Gray)  262, 
69  Am.  Dec.  285. 

Under  this  section  the  governor  has 
authority  to  order  a  fugitive  from  jus- 
tice from  another  state  to  be  arrested 
and  delivered  up,  without  any  state  law 
conferring  such  power.  In  re  Briscoe 
(N.  Y.  1876)  51  How.  Prac.  422. 

A  state  may  provide  by  statute  for  the 
surrender  upon  requisition  of  persons 
indictable  for  crime  in  another  state, 
although  they  are  not  fugitives  from 
justice.  State  v.  Hall  (1894)  115  N.  C. 
811,  20  S.  E.  729,  44  Am.  St  Rep.  501, 
28  L.  R.  A.  289. 

Act  1875  (75  Ohio  Laws,  pr  79),  re- 
lating to  fugitives  from  justice,  is  valid 
in  so  far  as  it  is  in  aid  of  the  provi- 
sion of  the  United  States  constitution 
and  the  act  of  congress  on  the  same 
subject.  Ex  parte  Ammons  (1878)  34 
Ohio  St.  518. 

The  statute  of  the  state  is  merely  in 
aid  of  interstate  extradition  proceedings 
and  not  inconsistent  with  the  federal 
statute.  Commonwealth  v.  Hare  (1908) 
36  Pa.  Super.  Ct.  125. 

The  extradition  of  fugitives  from  the 
justice  of  a  state  is  provided  for  by 
Const  art  4,  §  2,  and  by  federal  stat- 
utes enacted  in  furtherance  of  the  pro- 
vision, and  a  state  statute  in  aid  there- 
of need  not  be  complied  with;  and 
where  a  fugitive  was  arrested  by  an  of- 
ficer on  information  furnished  him  from 
the  sister  state,  and  on  hearing  the 
governor  issued  his  warrant,  the  fu- 
gitive could  not  complain  that  he  was 
not  arrested  in  accordance  with  White's 
Ann.  Code  Cr.  Proc.  Tex.  art  1051  et 
seq.,  providing  for  the  arrest  of  a  per- 
son charged  in  another  state  with  crime. 
Ex  parte  Bergman  (Tex.  Cr.  App.  1910) 
130  S.  W.  174. 

The  laws  of  Texas  (Vernon's  Ann. 
Code  Cr.  Proc.  art  1088)  touching  the 
return  of  criminals  to  other  states  are 
governed  by  the  federal  act  touching 
the  matter.  Ex  parte  Goodman  (Tex. 
Cr.  App.  1916)  182  S.  W.  1120. 

58.  Costs  and  expenses.— The  objec- 
tion that  an  extradition  requisition  con- 
tains a  clause  that  the  demanding  state 
will  not  be  responsible  for  any  expense 
attending  the  arrest  and  delivery  of  the 
alleged  fugitive  is  not  available  to  the 
accused  on  habeas  corpus  to  inquire  in- 
to the  legality  of  the  extradition  pro- 
ceedings, but  is  a  matter  for  the  con- 
sideration of  the  executive  of  the  sur- 
rendering state  when  he  receives  the 
official  demand  for  the  surrender  of  the 
alleged  fugitive  criminal.  Marbles  v. 
Creecy  (1909)  30  Sup.  Ct.  32,  33,  215 
U.  S.  63,  54  L.  Ed.  92. 

59. Under       state       laws— See 

Kroutinger  v.  Board  of  Examiners 
(1902)  69  P.  279,  8  Idaho,  463;  Moon 
v.  Board  of  Com'rs  of  Butler  County 
(1883)  2  P.  818,  30  Kan.  458;  Rucker 
v.  Board  of  Com'rs  (1898)  54  P.  141, 
7  Kan.  App.  470;  Booker  v.  Stevenson 
(1871)  71  Ky.  (8  Bush)  39;  Wilson  ▼. 
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Bradley  (1888)  48  &  W.  166,  105  Ky. 
52,  20  Ky.  Law  Rep.  1118  (judgment 
reaffirmed  [1899]  48  S.  W.  1088,  105 
Ky.  52,  20  Ky.  Law  Rep.  1118) ;  State 
ex  rcL  See  v.  Allen  (1904)  79  S.  W. 
164,  180  Mo.  27;  Andrus  v.  Warren 
County  (1859)  32  Pa.  (8  Casey)  540; 
Steckman  v.  Bedford  County  (1877)  84 
Pa.  317;  Douthett  v.  Lawrence  County 
(Com.  PL  1895)  16  Pa.  Co.  Ct.  R.  406, 
4  Pa.  Diet..  R.  608. 

60.  Habeas  corpus— Right  to  remedy. 

—In  extradition  proceedings,  the  gov- 
ernor determines  in  the  first  instance 
whether  the  demand  is  in  compliance 
with  the  law,  and  whether  the  person 
whose  return  is  sought  is  a  fugitive 
from  justice;  but  his  decision  is  sub- 
ject to  review  by  habeas  corpus.  Bar- 
riere  v.  State  (1905)  39  So.  55,  142 
Ala.  72;   Ex  parte  Owen  (Okl.  Cr.  App. 

1913)  136  P.  197.  Though  the  issu- 
ance of  the  warrant  makes  a  prima 
facie  case  in  favor  of  the  right  of  ex- 
tradition.     Ex    parte    Walters    (Miss. 

1914)  64  So.  2. 

61.  —  Jurisdiction.— The  court  of 
common  pleas  has  jurisdiction  on  ha- 
beas corpus  to  review  the  action  of  the 
governor  in  granting  a  warrant  of  arrest 
on  the  requisition  of  the  governor  of 
another  state.  Commonwealth  v.  Trach 
(1887)  3  Pa.  Co.  Ct  R.  65. 

61  — -  Scope  of  inquiry.— In  habeas 
corpus  proceedings  the  court  may  de- 
termine whether  the  person  demanded 
is  a  fugitive  from  justice.  Ex  parte 
Mohr  (1883)  73  Ala.  503,  49  Am.  Rep. 
63,  3  Cr.  Law  Mag.  539,  18  Cent.  Law 
J.  252;  Law  v.  State  (Ala.  App.  1911) 
66  So.  79;  Hartman  v.  Aveline  (1878) 
63  Ind.  344,  30  Am.  Rep.  217;  Ex 
parte  Knowles  (1894)  16  Ky.  Law  Rep. 
263;  Commonwealth  v.  Superintendent 
of  Philadelphia  County  Prison  (1908) 
69  A.  916,  220  Pa.  401;  Ryan  v.  Rogers 
(Wyo.  1913)  132  P.  95.  Whether  the 
papers  on  which  the  warrant  is  based 
are  sufficient  In  re  Waterman  (Nev. 
1907)  89  P.  291;  People  v.  Conlin 
(Sup.  1895)  15  Misc.  Rep.  303,  36  N. 
T.  Sopp.  888.  And  whether  the  pur- 
ported warrant  was  in  fact  issued  by 
the  governor.  In  re  Tod  (1900)  81  N. 
W.  637,  12  S.  D.  386,  47  L.  R.  A.  566, 
76  Am.  St  Rep.  616.  And  may  go  be- 
hind such  executive  warrant  and  review 
the  grounds  on  which  the  governor  is- 
sued the  same.  Ex  parte  Cheatham ' 
(1906)  95  S.  W.  1077,  50  Tex.  Cr.  R. 
51.  The  guilt  of  the  prisoner  cannot  be 
inquired  into.  In  re  White  (1893)  55 
Fed.  54,  5  C.  C.  A.  29;  Bruce  v.  Rayner 
(1903)  124  Fed.  481,  62  C.  C.  A.  501; 
In  re  Roberts  (D.  C.  1885)  24  Fed. 
132  (judgment  affirmed  Roberts  v.  Reil- 
ly  [1885]  6  Sup.  Ct  291,  116  U.  S.  80, 
29  L.  Ed.  544);  Singleton  v.  State 
(1906)  42  So.  23,  144  AlxL  104;  Comp- 
ton  v.  State  (Ala.  1907)  44  So.  685; 
Blackwell  v.  Jennings  (1907)  57  S.  E. 
484, 128  Ga.  264;  Robinson  v.  Flanders 


(1867)  29  Ind.  10;  Worth  v.  Wheatley 
(Ind.  1915)  108  N.  E.  958;  Harris  v. 
Magee  (Iowa,  1911)  129  N.  W.  742; 
In  re  Palmer  (1904)  100  N.  W.  996, 11 
Detroit  Leg.  N.  459,  138  Mich.  36; 
Ex  parte  Devine  (1897)  22  So.  3,  74 
Miss.  715;  In  re  Clark  (N.  Y.  1832)  9 
Wend.  212;  Commonwealth  v.  Super- 
intendent of  Philadelphia  County  Prison 
(1908)  69  A.  916,  220  Pa.  401;  Ex 
parte  Denning  (Tex.  Cr.  App.  1907) 
100  S.  W.  401.  Nor  can  inquiry  be 
made  into  matters  of  defense  to  the  in- 
dictment found  in  the  foreign  jurisdic- 
tion, or  into  the  motive  and  purpose  of 
the  extradition  proceeding.  In  re  Bloch 
(D.  C.  1898)  87  Fed.  981;  DepoiUy  v. 
Palmer  (1906)  28  App.  D.  C.  324;  Bar- 
ranger  v.  Baum  (1898)  80  S.  E.  524, 
103  6a.  465,  68  Am.  St  Rep.  113; 
Worth  v.  Wheatley  (Ind.  1915)  108  N. 
E.  958;  In  re  Sultan  (1894)  115  N.  C. 
57,  20  S.  E.  375,  44  Am.  St  Rep,  433, 
28  L.  R.  A.  294;  Commonwealth  v. 
Superintendent  of  Philadelphia  County 
Prison  (1908)  69  A.  916,  220  Pa.  401. 
Nor  will  the  court  inquire  into  the  mer- 
its or  sufficiency  of  alibi  testimony. 
Edmunds  v.  Griffin  (Iowa,  1916)  156 
N.  W.  353;  Ex  parte  Edwards  (Miss. 
1907)  44  So.  827;  Ex  parte  Larney 
(1881)  4  Ohio  N.  P.  304.  Nor,  where 
the  indictment  accompanying  a  requisi- 
tion shows  that  an  offense  has  been 
committed  against  the  laws  of  the  de- 
manding state,  will  the  court  consider 
its  sufficiency  as  a  pleading  for  the  pur- 
'  poses  of  trial.  Reed  v.  U.  S.  (1915) 
224  Fed.  378,  140  C.  C.  A.  64;  Worth 
v.  Wheatley  (Ind.  1915)  108  N.  E.  958; 
In  re  Davis  (1877)  122  Mass.  324; 
State  v.  O'Connor  (1888)  38  Minn.  243, 
36  N.  W.  462;  In  re  Voorhees  (1867) 
32  N.  J.  Law  (3  Vroom)  141;  Katyuga 
v.  Cosgrove  (1901)  50  A.  679,  67  N.  J. 
Law,  213:  People  v.  Police  Com'r  of 
City  of  New  York  (1905)  91  N.  Y.  S. 
760,  100  App.  Div.  483;  In  re  Renshaw 
(1904)  99  N.  W.  83,  18  S.  D.  32,  112 
Am.  St  Rep.  778;  Pearce  v.  State 
(1893)  32  Tex.  Cr.  R.  301,  23  S.  W.  15. 
But  see  Armstrong  v.  Van  De  Vanter 
(1899)  59  P.  510,  21  Wash.  682,  hold- 
ing that  it  is  the  duty  of  the  court  to 
determine  whether  the  indictment  on 
which  the  requisition  was  based  suffi- 
ciently charges  a  crime  against  the  laws 
of  the  foreign  state. 

The  only  inquiry  of  fact  is  as  to  the 
identity  of  the  prisoner.  People  v.  Con- 
lin (Sup.  1895)  15  Misc.  Rep.  303,  36 
N.  Y.  Supp.  888;  Commonwealth  v.  Mc- 
Candlass  (1878)  7  Pa.  Co.  Ct.  R.  51. 
And  whether  he  is  as  a  matter  of  fact 
a  fugitive  from  justice  of  the  state  de- 
manding his  return.  People  v.  Warden 
of  City  Prison  (1885)  3  N.  Y.  Cr.  R. 
870.  The  writ  can  only  reach  error  in 
the  proceedings  which  is  fatal  to  the 
jurisdiction  of  the  officer  entertaining 
them,  over  the  person  of  the  accused 
or  the  subject-matter  of  the  accusation. 
Sternaman  v.  Peck  (1897)  80  Fed.  883, 
26  O.  G,  A.  214,  affirming  order  Ex 
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parte  Sternaman  (D.  O.  1896)  77  Fed. 
595. 

Where  the  affidavit  charging  an  al- 
leged fugitive  with  crime  was  regarded 
as  sufficient  by  the  governors  of  the  re- 
spective states,  the  judiciary  should  not 
interfere  on  habeas  corpus  and  dis- 
charge the  fugitive  on  technical  grounds, 
and  unless  it  is  clear  that  what  was 
done  was  in  plain  contravention  of  law. 
Compton  v.  Alabama  (1909)  29  Sup. 
Ct.  605,  607,  214  U.  S.  1,  53  L.  Ed. 
885,  16  Ann.  Gas.  1098.  Nor  could  a 
fugitive  from  the  justice  of  one  state, 
kidnapped  in  another  state  and  brought 
back  for  trial,  avail  himself  of  the  writ 
of  habeas  corpus  to  procure  his  dis- 
charge. Ex  parte  Davis  (Tex.  Gr.  App. 
1907)  103  S.  W.  891. 

Although  the  courts  have  power,  on 
habeas  corpus,  to  review  the  decisions 
of  the  executive  authority  in  extradi- 
tion proceedings,  they  will  not  over- 
rule such  decisions  unless  they  are 
clearly  satisfied  that  an  error  has  been 
committed.  Ex  parte  Brown  (D.  G. 
18S6)  28  Fed.  653. 

The  fugitive  from  justice  cannot,  on 
habeas  corpus,  impeach  the  validity  of 
the  affidavit  upon  which  the  requisition 
was  founded,  if  it  distinctly  charge  the 
commission  of  a  crime.  Kurtz  v.  State 
(1886)  22  Fla.  36,  1  Am.  St  Rep.  173. 
Nor  can  the  court  where  the  fugitive 
is  taken  inquire  whether  the  affidavit 
is  a  forgery.  In  re  Manchester  (1855) 
5  Gal.  237.  The  right  to  extradite  does 
not  depend  on  guilt,  but  on  flight  from 
charge  of  guilt  Ex  parte  Larney 
(1882)  8  Ohio  Dec.  348,  7  Wkly.  Law 
Bui.  149. 

Whether  crime  charged  against  a 
fugitive  from  justice  is  barred  by  stat- 
utes of  demanding  state  will  not  be  de- 
termined by  the  court  on  habeas  cor- 
pus for  his  discharge.  Reed  v.  U.  S. 
(1915)  224  Fed.  378,  140  C.  O.  A.  64. 

The  court,  on  habeas  corpus  for  the 
discharge  of  a  fugitive,  arrested  under 
this  section,  need  not  consider  an  af- 
fidavit attached  to  the  requisition,  the 
sufficiency  of  which  is  questioned  be- 
cause of  the  absence  of  a  showing  of 
the  office  held  by  the  person  by  whom 
the  affidavit  was  made.  Law  v.  State 
(Ala.  App.  1911)  56  So.  79. 

Where  a  party,  escaped  from  another 
state,  is  arrested  as  a  fugitive  from 
justice,  the  judiciary,  by  a  writ  of  ha- 
beas corpus,  have  jurisdiction  to  ex- 
amine into  the  case;  and  though  the 
courts  possess  no  power  to  control  the 
executive  discretion,  and  compel  a  sur- 
render, yet,  the  executive  having  once 
acted,  that  discretion  may  be  examined 
into,  in  every  case  where  the  liberty  of 
the  subject  is  involved.  In  re  Man- 
chester (1855)  5  Cal.  237. 

Where  one  arrested  for  a  crime  in 
another  state  is  brought  into  court  on 
habeas  corpus,  the  determination  must 
be  on  the  facts  in  the  return  shown  to 
have  existed  at  the  time  of  the  service 
of  the  writ;  and  a  subsequent  valid 
warrant  from  the  governor,  issued  on 
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the  requisition  coming  into  the  hands 
of  the  person  detaining  the  prisoner, 
and  made  a  part  of  the  return,  cannot 
be  considered.  In  re  Knowlton  (Colo. 
1883)  5  Gr.  Law  Mag.  250. 

Where,  in  an  extradition  proceeding, 
the  accused  admits  that  he  was  in 
Maryland  frequently  during  the  sum- 
mer, and  again  shortly  before  June  2, 
1902,  the  date  on  which  he  was  charg- 
ed in  the  indictment  there  with  keep- 
ing a  gaming  table  and  house  for  gam- 
bling, and  that  he  had  leased  the  prem- 
ises in  question,  without  stating  when, 
but  had  previously  sublet  them  to  the 
barkeeper  of  his  saloon  in  this  Dis- 
trict, who  was  in  control  on  June  2, 
1902,  and  in  whose  name  the  license  to 
sell  liquor  stood  on  that  date,  the  ques- 
tion is  raised,  which  is  one  for  the  de- 
termination of  the  proper  trial  court 
of  Maryland,  whether  the  substitution 
of  the  barkeeper  as  lessee  of  the  prem- 
ises, and  with  sole  responsibility  for 
the  uses  to  which  they  might  be  ap- 
plied, was  an  act  of  good  faith,  or  col- 
lusion merely.  Hayes  v.  Palmer  (1903) 
21  App.  D.  C.  450. 

In  a  judicial  inquiry  as  to  what  are 
the  laws  of  a  state  seeking  to  extra- 
dite the  petitioner,  the  courts  are  not 
restricted  to  the  rigid  rule  of  consid- 
ering only  such  testimony  as  has  been 
formally  tendered  in  evidence,  but  may 
seek  the  best  sources  of  information  at 
their  command  to  ascertain  the  laws  of 
the  demanding  state  on  the  subject. 
Barranger  v.  Baum  (1898)  30  S.  E.  524, 
103  Ga.  465,  68  Am.  St.  Rep.  113. 

The  warrant  of  the  chief  executive 
of  the  state  surrendering  an  accused 
person,  whether  issued  lawfully  or  un- 
lawfully, is  functus  officio  as  soon  as 
accused  is  delivered  into  the  demanding 
state,  and  the  regularity  of  its  issuance 
thereupon  ceases  to  be  a  question  for 
judicial  inquiry  on  application  by  the 
prisoner  for  his  discharge,  where  he  is 
at  the  time  held  under  legal  process  is- 
sued out  of  a  court  of  competent  crim- 
inal jurisdiction  of  the  demanding  state. 
Ex  parte  Moyer  (1906)  85  P.  897,  12 
Idaho,  250,  118  Am.  St.  Rep.  214;  Ex 
parte  Pettibone  (Sup.  1906)  85  P.  902, 
12  Idaho,  264;    Ex  parte  Haywood,  Id. 

On  habeas  corpus  to  secure  the  dis- 
charge from  arrest  of  one  held  under 
extradition  from  another  state,  the 
question  whether  the  complaint  or  in- 
dictment which  is  attached  to  the  war- 
,  rant  charges  a  crime  under  the  laws  of 
the  latter  state  will  not  be  considered, 
where  evidence  of  such  laws  is  not  be- 
fore the  court.  Tullis  v.  Fleming 
(1879)  69  Ind.  15. 

In  a  proceeding  in  habeas  corpus  on 
behalf  of  an  alleged  fugitive  from  jus- 
tice, if  it  appears  that  the  warrant  for 
bis  surrender  has  been  revoked,  he 
must  be  discharged,  and  the  grounds  of 
such  revocation  cannot  be  inquired  into. 
State  v.  Toole  (1879)  72  N.  W.  53,  69 
Minn.  104,  38  L.  It  A.  224,  65  Am. 
St.  Rep.  553. 

Under  habeas  corpus  review  in  the 
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supreme  court  under  Gen.  Laws  Minn. 
1895,  c  327,  to  inquire  into  the  validity 
of  the  arrest  and  custody  of  a  fugitive 
from  the  justice  of  a  foreign  state,  de- 
tained on  an  extradition  warrant,  the 
court  will  not  extend  its  inquisition  be- 
yond the  rendition  warrant  to  ascer- 
tain whether  the  prisoner  had  been 
previously  unlawfully  arrested  or  was 
in  unlawful  custody  when  the  warrant 
was  served  on  him.  State  v.  Justus 
(1901)  87  N.  W.  770,  84  Minn.  237,  65 
L.  R.  A.  325. 

On  the  review  of  proceedings  in  ha- 
beas corpus  for  the  discharge  of  one 
sought  to  be  extradited,  the  court  will 
sot  consider  the  evidence  taken  at  the 
preliminary  hearing,  and  accompanying 
the  requisition,  to  ascertain  whether  it 
sustains  the  charge,  and  shows  proba- 
ble cause  to  believe  the  person  guilty. 
In  re  Van  Sciever  (1894)  42  Neb.  7Y2, 
60  N.  W.  1037,  47  Am.  St  Rep.  730. 

In  hearing  an  application  for  habeas 
corpus  seeking  the  petitioner's  release 
from  the  custody  of  an  agent  of  an- 
other state  requisitioning  the  petitioner 
as  a  criminal,  the  court  will  go  behind 
the  executive  warrant  and  inquire  into 
the  sufficiency  of  the  requisition  papers. 
Ex  parte  Overfield  (Nev.  1915)  152  P. 

sea 

Where  the  papers  on  which  a  war- 
rant of  arrest  was  issued  in  extradi- 
tion proceedings  are  not  set  out,  the 
court  on  habeas  corpus  will  consider 
the  warrant  alone  in  determining  its 
validity.  In  re  Scrofford  (1891)  59 
Hon,  320,  12  N.  Y.  Supp.  943. 
^  In  a  habeas  corpus  proceeding  the 
judiciary  may  review  and  control  the 
action  of  the  executive  on  points  of 
law,  but  not  as  to  any  matter  within 
Ms  discretion.  In  re  Hughes  (1867)  61 
N.  C.  (Phil.)  57. 

While  the  accused  may  offer  testi- 
mony to  show  that  in  fact  he  was  never 
in,  and  is  not  a  fugitive  from,  the  state 
from  which  the  requisition  comes,  yet, 
in  the  absence  of  such  testimony,  there 
can  be  no  inquiry  as  to  whether  the 
evidence  as  to  that  matter  presented  to 
the  governor  who  issued  the  requisi- 
tion ought  to  have  been  satisfactory  to 
him.  Jackson  v.  Archibald  (1896)  5  O. 
C.  D.  533,  12  Ohio  Cir.  Ct  R.  155. 

A  judge  having  jurisdiction  to  issue 
the  writ  of  habeas  corpus  cannot  issue 
itat  his  own  will,  and  thereby  review 
with  new  testimony  the  decision  of  the 
jodge  before  whom  a  warrant  in  an  ex- 
tradition proceeding  is  returned,  and 
the  parties  therein  named  held  in  cus- 
tody for  the  agents  of  the  state  from 
vhich  they  are  fugitives  from  justice. 
Milford  v.  Perry  (1899)  9  O.  C.  D.  492, 
18  Ohio  CSr.  Ct  B.  76. 

The  legality  of  the  revocation  of  a 
parol  of  a  convict  in  Indiana  is  for  the 
courts  of  that  state.  Ex  parte  Wil- 
liams (OkL  Cr.  App.  1913)  136  P.  597. 

63.  —  Notice  and  hearing.— When 

it  is  made  substantially  to  appear  on 
what  showing  the  governor  acted*  it  is 


a  question  of  law  whether  accused  has 
been  substantially  charged  with  a  crime 
against  the  demanding  state.  Ex  parte 
Willard  (Neb.  1913)  140  N.  W.  170. 

Where  it  appears  that  the  prisoner  is 
detained  on  a  warrant  committing  him 
for  examination  as  an  alleged  fugitive 
from  justice  from  another  state,  the 
fact  that  his  examination  is  not  closed 
is  no  reason  for  the  officer  issuing  the 
writ  to  omit  to  inquire  into  the  legality 
of  his  detention.  In  re  Heyward  (1848) 
3  N.  Y.  Super.  Ct.  (1  Sandf.)  701. 

Upon  habeas  corpus  issued  from  a 
United  States  court  on  behalf  of  a  pris- 
oner held  in  this  state  for  extradition 
to  another  state  upon  the  governor's 
warrant,  notice  of  the  proceedings  need 
not  be  given  to  the  attorney  general 
of  the  state.  In  re  Leary  (N.  Y.  1879) 
6  Abb.  N.  C.  43. 

64.  — —  Continuance.— On  the  return 
day  of  a  writ  of  habeas  corpus  a  mo- 
tion to  postpone  the  hearing  was  made, 
upon  the  ground  that  counsel  for  the 
petitioner  was  not  physically  able  to 
try  the  case.  It  appeared  that  counsel 
was  sick  at  the  time  he  was  employed. 
There  were  other  counsel  associated 
with  him  who  were  present  The  judge 
asked  counsel  if  there  was  any  attack 
on  the  requisition  papers,  which  requir- 
ed time  for  preparation.  Counsel  re- 
plied to  this  inquiry  that  "he  did  not 
wish  to  give  his  case  away,  but  ex- 
pected to  attack  the  proceeding  from 
the  foundation."  Held,  that  a  refusal 
to  postpone  the  hearing  did  not  consti- 
tute such  an  abuse  of  discretion  as 
would  authorize  a  reversal.  Blackwell 
v.  Jennings  (1907)  57  S.  E.  484,  128 
Ga.  264. 

65.  — -  Pleading.— A  petition  for  a 
writ  of  habeas  corpus  in  proceedings  to 
extradite  one  charged  with  being  a 
fugitive  from  the  justice  of  a  foreign 
country,  where  it  is  admitted  that  the 
commitment  was  founded  upon  evi- 
dence, to  be  entitled  to  consideration 
must  show  either  (1)  all  the  evidence 
which  was  accepted  by  the  commission- 
er as  material,  or  (2)  allegations  of 
fact  respecting  such  evidence  which 
clearly  overcome  the  presumption  that 
legal  evidence  was  heard  in  support  of 
the  commitment;  and,  in  case  of  alle- 
gations of  the  latter  class,  mere  gen- 
eral conclusions  on  the  part  of  the 
pleader  of  the  legal  effect  of  the  evi- 
dence are  insufficient.  In  re  Count  De 
Toulouse  Lautrec  (1900)  102  Fed.  878, 
43  C.  C.  A.  42.  But  defendant  is  en- 
titled to  show  on  habeas  corpus  that 
he  was  illegally  restrained  of  his  lib- 
erty, and  that  the  process  under  which 
he  is  detained  is  void,  specifications  of 
his  petition  alleging  that  the  court  is- 
suing the  warrant  against  him  was 
without  jurisdiction  to  do  so,  that  the 
process  is  void  in  matters  of  substance, 
that  it  was  issued  in  a  case  and  under 
circumstances  not  allowed  by  law,  and 
was  not  authorized  by  any  judgment, 
order,  decree,  or  any  provision  of  law, 
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are  not  demurrable.  Barriere  v.  State 
(1905)  39  So.  55,  142  Ala.  72.  The 
question  whether  the  applicant  for  the 
writ  is  the  person  named  in  the  war- 
rant cannot  be  considered  where  there 
is  no  allegation  in  the  pleadings  that 
he  is  not  such  person.  Gillis  v.  Leek- 
ley  (1905)  80  P.  300,  38  Wash.  156. 
The  question  of  his  identity  cannot  be 
raised  by  demurrer  to  the  return.  In 
re  Bloch  (D.  C.  1898)  87  Fed.  98L 

An  averment  in  the  reply  of  a  pris- 
oner in  custody  under  an  extradition 
warrant  that  no  legal  hearing  or  other 
judicial  proceeding  was  had  to  ascer- 
tain whether  he  was  a  fugitive,  was  in- 
sufficient on  demurrer  without  a  state- 
ment of  the  facts  which  rendered  the 
hearing  not  legal.  Farrell  v.  Hawley 
(1905)  61  A.  502,  78  Conn.  150,  112 
Am.  St.  Rep.  98.  Neither  was  an  aver- 
ment that  the  prisoner  was  not  pres- 
ent in  the  demanding  state  when  the 
crime  was  alleged  to  have  been  com- 
mitted of  any  avail,  where  it  is  admit- 
ted that  the  Governor  had  .probable 
cause  for  believing  that  he  was  pres- 
ent.    Id. 

66.    Return  and  traverse. —  A 

return  to  a  writ  of  habeas  corpus, 
setting  forth  the  warrant  of  the  gov- 
ernor of  this  state  for  the  arrest  of  a 
fugitive  from  the  justice  of  another 
state,  which  contains  recitals  of  facts 
necessary  to  confer  authority  under 
the  constitution  and  laws  of  the  Unit- 
ed States  to  issue  it,  is  sufficient,  with- 
out producing  the  papers  or  evidence 
on  which  the  governor  acted.  Ex  par- 
te Willard  (Neb.  1913)  140  N.  W.  170; 
People  v.  Pinberton  (1879)  77  N.  Y. 
245.  To  show  prima  facie  that  all  nec- 
essary prerequisites  had  been  complied 
with  prior  to  issue  of  the  warrant. 
Singleton  v.  State  (1906)  42  So.  23, 
144  Ala.  104;  Campbell  v.  State  (Ala. 
1910)  52  So.  399. 

Where  an  executive  warrant  for  the 
surrender  of  the  fugitive  from  justice 
is  called  in  question  upon  habeas  cor- 
pus, the  existence  of  the  jurisdiction- 
al facts  required  by  the  act  of  con- 
gress must  appear  upon  the  return  of 
the  writ,  either  by  the  recitals  in  the 
warrant,  or  by  the  records  upon  which 
the  same  is  issued.  State  v.  Richard - 
son  (1885)  34  Minn.  115,  24  N.  W.  354. 

A  judgment  annexed  to  the  return 
to  a  writ  of  habeas  corpus,  reciting 
that  the  fugitive  stands  charged  by 
complaint  with  the  crime  therein  set 
forth,  is  insufficient,  unless  a  copy  of 
the  complaint  is  also  produced,  show- 
ing that  it  has  all  the  essentials  of  the 
required  affidavit.     Id. 

A  prisoner  held  under  extradition 
proceedings  cannot,  on  habeas  corpus, 
except  to  the  return  of  the  officer  on 
the  ground  that  the  warrant  shows  no 
affidavit  or  indictment  charging  him 
with  a  crime  in  the  state  from  which 
he  fled,  the  presumption  being  that  all 
the   necessary   legal  steps  were   com- 


plied with.     Ex  parte  Devine   (1897) 
22  So.  3,  74  Mi*s.  715. 

Under  Code  Miss.  1892,  f  2162, 
which  provides,  in  cases  of  extradition, 
that  the  demand  of  the  executive  of 
the  state  where  the  crime  is  charged 
shall  be  accompanied  by  a  copy  of  the 
affidavit  or  indictment,  certified  as  au- 
thentic by  such  executive,  the  prisoner 
may,  on  habeas  corpus,  traverse  the 
return  of  the  officer,  and  show  that 
at  the  time  of  issuing  the  warrant  the 
governor  had  received  no  copy  of  an 
affidavit  or  indictment  certified  as  re- 
quired.    Id. 

67.  —  Evidence .-rWhere  petitioner 
in  habeas  corpus  is  detained  under 
requisition  proceedings,  the  sheriff,  by 
showing  a  warrant  from  the  governor 
of  the  state,  as  well  as  the  requisition 
papers  from  the  governor  of  the  other 
state,  each  reciting  the  jurisdictional 
facts,  and  that  petitioner  was  charged 
with  a  crime,  makes  out  a  prima  facie 
case  of  lawful  detention  which  can 
be  overcome  only  by  proof  by  petition- 
er that  he  was  not  a  fugitive,  or  that 
the  process  was  void;  and  the  sheriff 
need  not  prove  a  law  of  the  other  state 
covering  the  crime  charged.  Barriere 
v.  State  (1905)  39  So.  55,  142  Ala.  72; 
State  y.  Currie  (Ala,  1911)  56  So. 
735. 

On  an  application  for  a  writ  of  ha- 
beas corpus  for  the  discharge  of  pe- 
titioner from  the  custody  of  an  offi- 
cer holding  him  under  a  warrant  is- 
sued by  the  governor  of  the  state  on  a 
requisition  from  the  governor  of  Ten- 
nessee, the  petitioner  testified,  that  he 
was  not  the  person  mentioned  in  the 
requisition  and  extradition  papers  un- 
der which  he  was  restrained  by  an  of- 
ficer from  Tennessee,  and  that  he  had 
not  been  in  Tennessee  since  1903.  He 
did  not  otherwise  deny  the  charge  for 
which  he  was  being  extradited.  The 
officer  from  Tennessee  testified  to  the 
identity  of  the  petitioner  and  that  he 
had  been  seen  in  Tennessee  in  1905. 
Held,  that  the  court  did  not  err  in  re- 
fusing to  discharge  petitioner.  Har- 
ris v.  State  (1906)  41  So.  416,  148 
Ala.  659. 

A  prima  facie  case  against  petition- 
er's right  to  discharge  from  custody 
on  a  writ  of  habeas  corpus  held  made 
out  Shreve  v.  State  (1912)  59  So. 
223.  4  Ala.  App.  216. 

The  presumption  arising  from  the 
identity  of  the  name  of  the  defendant 
in  extradition  proceedings  with  the 
name  in  the  warrant  and  requisition 
papers  is  sufficient  prima  facie  evi- 
dence of  his  identity,  in  the  absence  of 
any  claim  by  him  either  in  his  petition 
for  a  writ  of  habeas  corpus  or  in  his 
traverse  of  the  return  thereto,  that  he 
was  not  the  person  named  in  the  war- 
rant. State  v.  Bates  (1907)  112  N. 
W.  260,  101  Minn.  303. 

Upon  a  petition  for  discharge  from 
arrest  on  a  warrant  of  extradition,  ev- 
idence as  to  petitioner's  identity  with 
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the  person  wanted  in  another  state 
held  to  preponderate  in  favor  of  peti- 
tioner, and  to  require  hia  discharge. 
Ex  parte  Spencer  (Nev.  1911)  117 
P.  1. 

In  habeas  corpus  proceedings  by  one 
arrested  on  extradition  warrant,  evi- 
dence examined  and  held  insufficient  to 
justify  relator's  discharge.  State  v. 
Sehlachter  (S.  D.  1907)  111  N.  W. 
566. 

Where  he  sets  out  his  true  name  and 
denies  that  he  is  the  person  named  in 
snch  proceedings  as  "E,  alias  S.,"  the 
mere  return  of  the  officer  that  he  "ar- 
rested the  above-named  relator  desig- 
nated in  said  warrant  as  H.,  alias  S.," 
is  insufficient  evidence  of  relator's 
identity  of  the  person  charged  with  the 
crime.  Barnes  v.  Nelson  (S.  D.  1909) 
121  N.  W.  89. 

Testimony  of  a  person  sought  to  be 
extradited,  who  was  indicted  in  Prince 
George  county,  Maryland,  for  keeping 
"a  gaming  table  for  gambling"  and 
with  keeping  and  managing  "a  house 
for  gambling"  on  June  2,  1902,  that 
he  was  not  in  Maryland  on  that  date, 
but  that  he  had  been  there  shortly  be- 
fore and  frequently  during  that  sum- 
mer, is  insufficient  to  meet  the  prima 
facie  case  of  the  state;  but  he  should 
show  with  precision  of  statement  the 
date  of  his  departure  from  Maryland, 
is  which  event  it  would  devolve  on  the 
state  to  show  that  he  was  a  fugitive 
from  justice  by  producing  evidence 
that  he  was  in  the  state  at  the  time 
charged  in  the  indictment,  or  prove 
that  the  date  had  been  erroneously 
charged  and  could  be  carried  back  to 
the  necessary  time.  Hayes  v.  Palmer 
(1903)  21  App.  D.  C.  450. 

In  habeas  corpus  proceedings  for  the 
discharge  of  a  person  held  under  an 
extradition  warrant  for  return  to  an- 
other state  to  answer  to  an  indictment 
for  bigamy,  where,  under  the  statute 
of  such  state,  a  prosecution  for  bigamy 
is  barred  in  two  years  after  the  date 
of  the  offense,  unless  the  accused  flees 
from  justice,  and  the  indictment  upon 
which  the  requisition  was  based  was 
found  more  than  two  years  after  the 
date  of  the  offense  laid  therein,  it  is 
competent  for  *  the  petitioner  to  show 
that  he  remained  in  such  state,  with- 
out being  concealed,  for  more  than  two 
years  after  the  date  of  the  alleged  of- 
fense, since  such  evidence  does  not  go 
to  any  matter  of  defense,  but  tends  to 
prove  that  petitioner  is  not  a  fugitive 
from  justice.  Bruce  v.  Rayner  (1903) 
124  Fed.  481,  62  C.  G.  A.  501. 

A  person  arrested  as  a  fugitive  from 
justice  on  a  warrant  issued  by  the  gov- 
ernor of  Alabama  in  pursuance  of  a 
requisition  by  the  governor  of  Pennsyl- 
vania, based  on  an  indictment  found  in 
that  state,  for  false  pretenses,  may 
show,  on  habeas  corpus,  that  he  was 
not  in  the  state  of  Pennsylvania  at 
the  time  the  offense  is  alleged  to  have 


been  committed,  and  has  never  been 
there  since;  that  the  goods  in  ques- 
tion were  obtained  by  purchase  from 
an  agent  of  the  prosecutor  in  the  state 
of  New  York,  to  whom  the  false  rep- 
resentations, if  any,  were  made;  and 
that  he  has  never  fled  from  the  state 
of  Pennsylvania,  and  was  therefore 
not  a  fugitive  from  justice.  In  re 
Mohr  (1883)  73  Ala.  503,  49  Am.  Rep. 
63. 

Evidence  offered  by  a  party  whose 
extradition  is  sought  in  order  that  he 
may  be  tried  on  an  indictment  in  a 
state  court,  in  support  of  his  claim 
that  he  1b  not  a  fugitive  from  justice, 
is  properly  rejected  when  to  the  effect 
that  he  resided  in  the  demanding  state 
for  more  than  three  years  after  the 
alleged  commission  of  the  offense 
there.  Depoilly  v.  Palmer  (1906)  28 
App.  D.  C.  324. 

In  a  proceeding  of  habeas  corpus  for 
discharge  from  arrest  on  a  warrant  of 
extradition  issued  by  a  governor  in 
compliance  with  the  requisition  of  the 
governor  of  another  state,  parol  evi- 
dence is  admissible  to  show  that  there 
had  been  no  such  actual  presence  of 
the  accused  in  the  demanding  state. 
Nolze  v.  Wilcox  (Com.  PI.  1878)  4 
Ohio  Dec.  125,  3  Wkly.  Law  Bui.  192, 
affirmed  Wilcox  v.  Noise  (1878)  34 
Ohio   St.  520. 

It  was  error  to  admit  as  evidence  in 
a  habeas  corpus  proceeding  an  affidavit 
of  a  private  individual  Btating  that  the 
governor  of  the  demanding  state  had 
told  him  that  an  extradition  requisi- 
tion bearing  his  official  signature  and 
the  great  seal  of  the  state  had  not 
been  signed  by  him.  Ex  parte  Massee 
(1913)  79  S.  E.  97,  95  S.  C.  815,  46 
L.  R.  A.  (N.  S.)  781. 

Telegrams  in  relation  to  extradition 
proceedings  between  the  governors  of 
the  two  states,  indicating  withdrawal 
of  the  requisitions,  which  were  consid- 
ered on  the  preliminary  hearing  in  ha- 
beas corpus  without  objection,  were 
properly  considered  on  the  final  hear- 
ing.    Id. 

In  a  habeas  corpus  proceeding  to  re- 
lease a  person  arrested  on  an  extradi- 
tion warrant,  the  admission  of  certified 
copies  of  the  requisition  and  all  papers 
relating  thereto,  if  error,  is  harmless, 
where  the  warrant  was  sufficient  on  its 
face,  and  the  papers  offered  tended 
to  prove  a  strict  compliance  with  the 
law.  Ex  parte  White  (1898)  46  S. 
W.  639,  39  Tex.  Cr.  R.  497. 

Where,  on  requisition  of  the  govern- 
or of  a  sister  state,  a  person  is  ar- 
rested as  a  fugitive  from  justice,  it  is 
error  on  habeas  corpus  to  admit  In 
evidence,  as  part  of  the  sheriff's  re- 
turn, the  affidavit  on  which  the  war- 
rant of  arrest  was  based,  but  to  which 
it  was  not  attached,  yet  such  admis- 
sion is  no  ground  for  the  reversal  of 
an  order  remanding  the  prisoner.     Bx 
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parte    Stanley    (1888)    25   Tex.    App. 
372,  8  S.  W.  645,  8  Am.  St  Rep.  440. 

68.  — —  Presumptions*— In  habeas 
corpus  to  secure  the  release  of  one  in 
custody  under  an  extradition  warrant 
it  is  presumable  that  the  governor  had 
sufficient  ground  for  believing  that  the 
prisoner  was  present  in  the  demanding 
state  when  the  crime  was  alleged  to 
have  been  committed.  Farrell  v.  Haw- 
ley  (1905)  61  A.  502,  78  Conn.  150, 
112  Am.  St  Rep.  98. 

In  the  absence  of  a  showing  to  the 
contrary,  the  court  will  presume  that 
the  governor  in  issuing  his  warrant  for 
the  arrest  of  a  fugitive  from  the  jus- 
tice of  a  sister  state  acted  only  on 
a  proper  and  legal  requisition  by  the 
governor  of  the  sister  state;  and  re- 
citals in  the  warrant  for  the  arrest  of 
the  fugitive  that  the  demand  was  ac- 
companied by  a  copy  of  the  indictment 
and  judgment  duly  certified  as  authen- 
tic by  the  governor  of  the  sister  state 
were  conclusive  on  habeas  corpus 
when  not  disputed,  and  the  mere  fact 
that  an  instrument  signed  by  the  gov- 
ernor of  the  sister  state  was  insuffi- 
cient as  a  demand  was  not  sufficient 
to  contradict  the  recitals  in  the  ab- 
sence of  a  showing  that  such  instru- 
ment was  the  only  paper  presented  by 
the  governor  of  the  sister  state  to 
the  governor  of  Texas.  Ex  parte 
Bergman  (Tex.  Cr.  App.  1910)  130 
S.  W.  174. 

69.  — -  Burden      of     proof.— Where 

the  executive  warrant  issued  in  ex- 
tradition proceedings  is  in  due  form, 
the  burden  is  on  defendant  as  relator 
In  habeas  corpus  proceedings  of  over- 
coming the  prima  facie  case  thereby 
established.  State  v.  Schlachter  (S. 
D.  1907)  111  N.  W.  566.  The  burden 
Is  on  him  to  substantiate  the  allega- 
tions of  his  traverse.  Tiberg  v.  War- 
ren (1911)  192  Fed.  468,  112  O.  C.  A. 
596.  And  prove  his  contention,  if  he 
so  contend,  that  he  is  not  a  fugitive. 
Morrison  v.  Dwyer  (Iowa,  1909)  121 
N.  W.  1064.  And  that  the  process  un- 
der which  he  was  arrested  is  void. 
Oompton  v.  State  (1907)  44  So.  689, 
152  Ala.  68.  And,  where  he  is  held  in 
custody  under  a  warrant  regular  on  its 
face,  show  why  the  warrant  should 
not  be  executed.  Blackwell  v.  Jen- 
nings (1907)  57  S.  E.  484,  128  Ga. 
264.  But  where  he  denies  that  he  is 
the  person  against  whom  the  warrant 
is  issued,  the  burden  of  proving  his 
identity  is  on  the  state  seeking  his 
extradition.  People  v.  Byrnes  (N.  Y. 
1884)  33  Hun,  98;  Barnes  v.  Nelson 
<S.  D.  1909)   121  N.  W.  89. 

An  indictment  from  a  sister  state, 
duly  authenticated  by  the  proper  au- 
thorities of  that  state,  accompanied 
by  requisition  papers  in  due  form, 
raises  the  presumption  that  it  con- 
forms to  the  laws  of  the  said  state  in 
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charging  a  crime,  and  the  burden  is 
on  the  petitioner  to  show  the  contrary. 
Barranger  v.  Baum  (1898)  30  S.  B. 
524,  103  Ga.  465,  68  Am.  St  Rep. 
113.  The  burden  is  on  him  to  show 
that  the  indictment  is  insufficient  by 
producing,  if  necessary,  the  statute 
under  which  it  was  found;  and  hence 
the  fact  that  such  statute  was  not  sub- 
mitted with  the  requisition  papers  to 
the  governor  under  whose  warranty 
he  was  arrested  will  not  warrant  the 
presumption  that  the  law  of  the  sis- 
ter state  is  the  same  as  that  of  the 
forum,  under  which  the  indictment 
would  be  insufficient  In  re  Renshaw 
(1904)  99  N.  W.  83,  18  S.  D.  32,  112 
Am.    St    Rep.    778. 

That  the  prosecution  of  the  offense 
is  barred  by  the  two-year  statute  of 
limitations  of  the  demanding  state 
must  be  alleged  and  proved  to  be  avail- 
able, though  the  warrant  made  a  part 
of  the  return  to  the  writ  shows  that 
the  indictment  was  not  presented  with- 
in a  period  of  two  years  from  the 
commission  of  the  offense.  Kemper  ▼. 
Metzger  (Ind.  1907)   81  N.  B.  663. 

Where  no  attempt  was  made  to 
show  when  the  crime  was  committed, 
or  that  there  was  any  error  as  to  the 
date  Stated  in  the  affidavit  on  which 
the  demand  was  founded,  relator  was 
simply  required  to  establish  the  fact 
that  he  was  not  personally  present  in 
the  demanding  state  on  the  date  charg- 
ed. State  v.  Schlachter  (&  D.  1907) 
111  N.  W.  566. 

70. Matters  to  defeat  extradi- 
tion.—That  the  evidence  as  to  whether 
one  sought  to  be  extradited  for  a 
crime  claimed  to  have  been  committed 
in  Louisiana  is  conflicting  as  to  wheth- 
er accused  was  present  in  that  state 
when  the  crime  was  committed  is  not 
ground  for  refusing  extradition  and 
discharging  accused  on  habeas  corpus. 
Ex  parte  Walters  (Bliss.  1914)  64 
So.  2. 

It  cannot  be  claimed  that  accused 
should  not  be  extradited  as  a  fugitive 
from  justice  from  Louisiana,  because 
he  is  held  for  the  same  offense  in  Mis- 
sissippi, where  the  proceeding  against 
him  in  Mississippi  was  dismissed  be- 
fore the  hearing  of  accused's  applica- 
tion for  habeas  corpus.     Id. 

Where,  on  application  for  relief  un- 
der habeas  corpus,  the  petitioner 
shows  that  he  obtained  the  consent  of 
the  complaining  witness,  such  consent 
did  not  prevent  him  from  being  a  fugi- 
tive from  Justice,  and  from  being  sub- 
ject to  extradition.  Ex  parte  Gal- 
breath  (N.  D.  1913)  139  N.  W.  1050. 

Where  a  requisition  is  made  by  the 
governor  of  a  sister  state  upon  the 
governor  of  this  state  for  the  arrest 
of  one  claimed  as  a  fugitive  from  jus- 
tice, and  the  prisoner  is  arrested  upon 
an  order  by  the  governor  of  this  state, 
he  can  only  obtain  relief  on  habeas  cor- 
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pus  by  showing  that  the  presumption 
ob  which  the  governor  acted  in  order- 
ing the  arrest  is  unfounded  in  fact 
Efibler  r.  State    (1875)  43  Tex.  197. 

71.  Right  to  discharge,— Peti- 
tioner will  be  discharged  where  it  ap- 
pears that  he  was  delivered  up  on  a 
requisition  based  on  a  false  affidavit 
that  he  is  a  fugitive  from  justice. 
State  of  Tennessee  v.  Jackson  (D.  C. 
18S8)  36  Fed.  258,  1  L.  R.  A.  370. 
That  he  was  not  in  fact  a  fugitive  from 
justice.  Poor  v.  Gudihee  (1905)  79  P. 
1105,  37  Wash.  609.  Nor,  as  shown 
by  the  preponderance  of  the  evidence, 
in  the  demanding  state  when  the  crime 
was  committed.  State  v.  Davis  (Ala. 
1908)  47  So.  182;  People  ex  reL  Fuchs 
t.  Police  Com'r  of  City  of  New  York 
(1914)  146  N.  Y.  S.  781,  6S  Misc.  Rep. 
643.  But  see  Shreve  v.  State  (1912) 
59  So.  223,  4  Ala.  App.  216,  holding 
petitioner  not  entitled  to  discharge 
from  custody,  under  a  warrant  for  his 
extradition  to  another  state,  for  trial 
under  an  indictment  charging  commis- 
sion of  an  offense  on  a  specified  date, 
by  showing  that  he  was  not  in  that 
state  then,  since  proof  that  the  offense 
wag  committed  on  another  date  might 
be  made.  That  the  indictment  or  com- 
plaint on  which  the  requisition  was 
made  and  the  executive  warrant  issued 
is  insufficient.  In  re  Waterman  (1907) 
89  Pac.  291,  29  Nev.  288,  11  L.  R.  A. 
(N.  S.)  424,  13  Ann.  Cas.  926.  And 
that  he  has  been  committed  upon  war- 
rants from  a  justice  of  the  peace  in 
New  York  for  offenses  alleged  to  have 
been  committed  in  Kentucky,  and  suf- 
ficient time  has  elapsed  for  the  com- 
plainant to  have  procured  a  demand  of 
him  from  the  executive  of  that  state. 
People  v.  Goodhue  (N.  Y.  1816)  2 
Johns.  Ch.  198.  He  will  not  be  dis- 
charged where  this  section  has  been 
complied  with  as  to  the  certificate,  by 
the  demanding  governor,  of  the  authen- 
ticity of  the  indictment  accompanying 
the  requisition,  in  the  absence  of  any 
evidence  that  he  was  not  in  fact  a  fu- 
gitive from  the  justice  of  the  demand- 
in;  state.  Law  v.  State  (Ala.  App. 
1911)  56  So.  79.  Where  from  the  re- 
turn it  appears  that  the  proceedings 
are  in  all  respects  regular.  Ex  parte 
Bailey  (1884)  3  P.  107,  64  Cal.  xvii. 
Nor  for  the  reason  that  the  extradition 
papers  were  defective,  and  failed  to 
charge  a  crime,  except  on  complaint  of 
the  authorities  of  the  state  from  which 
the  prisoner  was  extradited.  Ex  parte 
Barker  (1888)  87  Ala.  4,  6  South.  7, 
13  Am.  St  Rep.  17.  Nor  will  he  be 
discharged  merely  because  the  evidence 
is  conflicting  on  the  question  of  his  be- 
ing a  fugitive  from  justice.  State  v. 
Carrie  (Ala.  App.  1911)  56  So.  736. 
Because,  in  the  judgment  of  the  court, 
the  proof  showing  that  he  was  a  fugi- 
tive from  justice  may  not  be  as  full 
as  might  properly  have  been  required. 
Ex  parte   Reggel    (1885)    5   Sup.   Ct 

1148,  1151,  114  U.  S.  642,  29  I*.  Ed. 


250.  Because  of  a  doubt  as  to  the 
sufficiency  of  the  facts  stated  to  sus- 
tain the  charge,  under  statutes  of  the 
demanding  state.  Ex  parte  Hart  (C. 
C.  1894)  59  Fed.  894,  judgment  revers- 
ed (1894)  63  Fed.  249,  11  C.  C.  A.  165, 
28  L.  R.  A.  801.  Because  the  evidence 
of  an  identifying  witness  was  incredible, 
and  mere  possession  of  a  portion  of  the 
stolen  property  long  after  the  robbery 
raised  no  presumption  of  guilt.  Powell 
v.  U.  S.  (1913)  206  Fed.  400,  124  C. 
C.  A.  282.  Because  his  name  was  mis- 
spelled in  the  papers,  where  there  is 
evidence  that  he  had  been  known  by 
two  names,  and  that  he  was  the  person 
charged  with  the  crime  and  demanded 
by  the  other  state.  People  ex  reL 
Edelstein  v.  Warden  of  City  Prison 
(1913)  138  N.  Y.  S.  1095,  154  App. 
Div.  261.  Because  of  substantial  de- 
fects in  the  indictment  under  the  laws 
of  the  demanding  state.  Ex  parte 
Coleman  (1908)  113  S.  W.  17,  53  Tex. 
Cr.  R.  93.  Or  because  the  warrant  re- 
cited that  he  stood  charged  upon  "com- 
plaint" instead  of  "affidavit."  State  v. 
Bates  (1907)  112  N.  W.  260,  101  Minn. 
303. 

Petitioner  was  .duly  charged  before  a 
magistrate  in  Wisconsin  with  the  crime 
of  grand  larceny,  and  a  warrant  of  ar- 
rest issued,  on  which  was  based  a  req- 
uisition to  the  governor  of  Minnesota, 
to  which  state  petitioner  had  fled.  The 
requisition,  however,  stated  that  the 
crime  committed  was  burglary,  and  pe- 
titioner was  discharged  on  habeas  cor- 
pus. Thereupon  a  new  proceeding  was 
had  before  the  Wisconsin  magistrate, 
and  a  new  warrant  of  arrest  issued  and 
a  new  requisition  made,  in  which  the 
crime  was  properly  stated  as  grand  lar- 
ceny. Petitioner  procured  a  new  writ 
of  habeas  corpus.  Held,  that  the  for- 
mer discharge  was  not  res  adjudicata 
unless  it  was  shown  that  it  was  granted 
on  the  question  of  identity  of  petition- 
er with  the  person  charged  before  the 
magistrate.  In  re  White  (C.  C.  1891) 
45  Fed.  237. 

To  justify  one's  discharge  on  habeas 
corpus  after  order  for  his  extradition, 
there  should  be  some  fatal  defect  ap- 
pearing on  the  face  of  the  record. 
Taylor  v.  Wise  (Iowa,  1910)  126  N.  W. 
1126. 

One  held  under  executive  warrant 
pursuant  to  a  requisition  from  the  gov- 
ernor of  a  sister  state,  honored  by  the 
governor  of  Iowa,  preparatory  to  his 
return  thereunder  to  the  sister  state  as 
a  fugitive  from  justice,  to  answer  the 
criminal  charge  of  deserting  his  wife 
and  children  in  the  sister  state,  is  not 
entitled  to  his  discharge  on  habeas  cor- 
pus on  a  showing  that  he  has,  since  his 
desertion  in  the  sister  state,  obtained 
a  divorce  in  Iowa  pursuant  to  regular 
proceedings  and  has  remarried  in  Iowa, 
since  it  will  be  assumed  that  the  courts 
of  the  sister  state  will  give  full  faith 
and  credit  to  the  decree  of  the  court  of 
Iowa  and  will  properly  determine  the 
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question  whether  the  divorce  and  sub- 
sequent remarriage  bars  the  prosecu- 
tion. Ex  parte  Bruyneel  (Iowa,  1912) 
133  N.  W.  1057. 

An  objection  to  the  extradition  of  a 
prisoner  on  the  ground  that  the  affida- 
vit annexed  to  the  requisition  alleging 
that  the  prisoner  was  a  fugitive  from 
justice  was  not  properly  authenticated 
did  not  authorize  the  release  of  the 
prisoner  on  habeas  corpus,  such  affi- 
davit not  being  the  sole  evidence  of  the 
fact,  and  it  being  presumed  that  the 
governor  required  evidence  establishing 
the  fact  before  granting  the  requisi- 
tion. Katyuga  v.  Oosgrove  (Sup.  1901) 
50  A.  679,  67  N.  J.  Law,  213. 

After  an  alleged  fugitive  from  justice 
has  been  arrested  on  an  extradition 
warrant,  he  will  not  be  discharged  on 
the  ground  that  there  was  no  evidence 
before  the  executive  issuing  the  war- 
rant showing  that  the  fugitive  had  fled 
from  the  demanding  state  to  avoid  pros- 
ecution. Ex  parte  Sheldon  (1878)  84 
Ohio  St.  319. 

A  fugitive  from  the  justice  of  a  sister 
state  was  illegally  brought  into  Texas 
by  citizens  of  Mexico.  The  officers  of 
Texas  were  not  parties  to  the  illegal 
conduct,  but  they  arrested  the  fugitive 
on  their  attention  being  called  to  his 
presence  in  the  state.  Subsequently  the 
governor  of  Teias  honored  a  requisi- 
tion of  the  governor  of  the  sister  state. 
Held,  that  the  fugitive  was  not  entitled 
to  his  discharge  on  habeas  corpus.  Ex 
parte  Wilson  (Tex.  Cr.  App.  1911)  140 
S.  W.  98. 

When  the  fugitive  is  charged  with 
trime  by  affidavit,  and  it  appears  clear- 
ly from  the  whole  affidavit  that  no 
crime  has  been  committed,  it  seems 
that  a  court,  upon  habeas  corpus,  may 
properly  discharge  the  prisoner,  not- 
withstanding the  executive,  upon  whom 
the  requisition  is  made,  has  granted  a 
warrant  upon  which  he  has  been  ar- 
rested; but  aliter  when  the  prisoner 
has  been  indicted  in  the  state  from 
which  the  requisition  comes,  and  the 
indictment  has  been  duly  certified  as 
authentic.  In  re  Greenough  (1858)  31 
Vt.  279. 

A  perpetrator  of  a  burglary  in  Ver- 
mont was  arrested  in  New  York  upon 
a  requisition.  Upon  habeas  corpus  in 
New  York  he  was  refused  a  discharge, 
taken  before  another  judge  on  certiorari, 
and  an  order  of  stay  made  upon  the 
sheriff,  which  was  discharged  by  still 
another  judge,  pending  the  certiorari, 
and  the  criminal  brought  to  Vermont. 
Upon  petition  for  habeas  corpus,  he 
contended  that  the  discharge  of  the 
order  of  stay  was  procured  by  fraud. 
The  requisition,  order  of  notice,  and 
extradition  were  conformable  to  law. 
Held,  that  the  petition  should  be  dis- 
missed.   In  re  Miles  (1880)  52  Vt  609. 

72.  —  Appeal.— A  mandate  of  af- 
firmance of  a  decision  of  the  circuit 
court  denying  a  writ  of  habeas  corpus 
will  be  stayed  pending  decision  by  the 
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supreme  court  on  error,  where,  if  the 
mandate  should  issue,  the  relator  would 
be  delivered  to  the  custody  of  officers 
in  another  state.  Rose  v.  Roberts 
(1900)  99  Fed.  952,  40  G.  O.  A.  203; 
People  v.  Baker  (1910)  124  N.  Y.  S. 
47,  139  App.  Div.  471. 

Whether  governor  of  Indiana  might 
properly  have  considered  delay  in  pre- 
senting requisition,  or  the  prosecuting 
witness'  payments  for  services  of  agent 
of  demanding  state,  presented  no  ques- 
tion for  supreme  court.  Worth  v. 
Wheatley  (Ind.  1915)  108  N.  E.  958. 

Regularity  of  proceedings  for  extradi- 
tion will  be  presumed,  and  that  the 
prisoner  is  held  by  virtue  of  a  war- 
rant of  extradition,  where  it  appears 
in  a  bill  of  exceptions  on  error  to  a 
refusal  of  a  writ  of  habeas  corpus  that 
a  crime  was  committed  in  the  state 
demanding  extradition,  that  the  ac- 
cused has  fled  to  the  state  upon  which 
requisition  is  made,  that  the  demand 
was  properly  made  under  the  federal 
laws,  and  that  the  governor. was  author- 
ized to  grant  the  warrant,  although  the 
record  fails  to  disclose  what  action  was 
taken  by  the  governor.  Craig  v.  Ha- 
mann  (1908)  31  Ohio  Cir.  Ct  R.  108. 

An  appeal  from  an  order  in  extradi- 
tion proceedings  takes  up  only  the  rec- 
ord, and  not  the  evidence.  The  fact 
that  the  judge  of  the  quarter  sessions 
granted  a  bill  of  exceptions  is  imma- 
terial, since  it  is  based  on  no  statutory 
authority.  Commonwealth  v.  Superin- 
tendent of  County  Prison  (1907)  33  Pa. 
Super.  Ct  594. 

An  appeal  from  an  order  in  habeas 
corpus  to  prevent  extradition  being  in 
effect  merely  a  certiorari  to  review  the 
proceedings  below  brings  up  only  the 
record,  and  not  the  evidence,  and  the 
fact  that  the  judge  of  the  trial  court 
has  allowed  a  bill  of  exceptions  is  im- 
material. Commonwealth  v.  Superin- 
tendent of  Philadelphia  County  Prison 
(1908)  69  A.  916,  220  Pa.  401. 

On  appeal  from  habeas  corpus  pro- 
ceedings instituted  by  relator  after  ar- 
rest on  requisition,  the  exclusion  of  a 
deed  conveying  to  relator  certain  prop- 
erty which  the  complaint  and  informa- 
tion charged  relator  with  having  sold 
complainant  while  not  the  property  of 
relator,  did  not  present  error,  where 
the  bill  of  exceptions  did  not  show  that 
the  deed  conveyed  the  same  property 
referred  to  by  complainant,  and  there 
was  no  evidence  outside  the  bill  offer- 
ing to  show  the  same.  Ex  parte  Den- 
ning (Tex.  Cr.  App.  1907)  100  S.  W. 
401. 

On  appeal  from  habeas  corpus  pro- 
ceedings, where  there  is  no  statement 
of  facts  or  evidence  in  the  record  to 
show  the  contrary,  it  will  be  presumed 
that  the  court  found  that  the  party 
wanted  under  an  executive  warrant  for 
"Georgia  Holland1'  was  the  "Georgia 
Harland"  arrested,  since  a  bare  dis- 
crepancy in  the  name  would  not  Author- 
ize the  court  of  criminal  appeals  to  dis- 
regard an  executive  warrant  properly 
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signed.     Ex  parte   Holland    (Tex.   Gr. 
App.  1908)  108  S.  W.  1181. 

Where  papers  are  regular  on  their 
face  and  no  error  in  arresting  the  re- 
lator for  extradition  is  alleged  in  the 
record,  the  judgment  remanding  him  to 
custody  after  the  denial  of  habeas  cor- 
pus will  be  affirmed  on  appeal.  Ex 
parte  lies  (Tex.  Gr.  App.  1914)  162 
S.  W.  1150. 

73.  Proceedings    after    extradition-— 

Where  the  person  brought  into  the 
state  and  confined  in  the  state  prison 
on  the  ground  that  he  is  an  escaped 
convict  under  sentence  is  the  convict, 
there  is  no  occasion  for  the  trial  of  any 
question  between  him  and  the  state, 
unless  the  state  desires  to  inflict  fur- 
ther punishment  for  the  escape,  as  au- 
thorized by  Pub.  St.  N.  H.  c.  285,  { 
13;  Id.,  c.  253,  §  14.  In  re  Moebus 
(1905)  62  A.  170,  73  N.  H.  350. 

In  the  matter  of  interstate  extradi- 
tion, the  supreme  law  of  the  land  im- 
poses no  condition  or  limitation  upon 
the  jurisdiction  and  authority  of  the 
ttate  to  which  the  fugitive  is  returned. 
People  v.  Thaw  (Sup.  1915)  154  N.  Y. 
S.  949,  order  affirmed  In  re  Thaw 
(1915)  152  N.  Y.  S.  771,  167  App.  Div. 
101 

A  fugitive  brought  into  Texas  by 
requisition  from  another  state  may 
while  in  custody  be  surrendered  to  a 
third  state.  Ex  parte  Innes  (Tex.  Gr. 
App.  1915)  173  S.  W.  291,  297. 

74.  —  Habeas     corpus-— Where     a 

prisoner  brought  into  the  state  on  an 
extradition  warrant  has  been  indicted 
on  the  charge  of  murder,  and  the  pro- 
ceedings appear  regular  on  the  face  of 
the  return  and  in  conformity  with  the 
laws  of  the  state,  as  the  prisoner  is 
held  under  process  duly  issued  by  a 
court  of  competent  criminal  jurisdic- 
tion, an  application  on  his  part  to  be 
discharged  on  habeas  corpus  will  be 
denied.  Ex  parte  Moyer  (1906)  85  P. 
897,  12  Idaho,  250,  118  Am.  St  Rep. 
214;  Ex  parte  Pettibone  (1906)  85  P. 
902, 12  Idaho,  264;  Ex  parte  Haywood, 
Id. 

Where  accused  is  within  the  jurisdic- 
tion of  the  demanding  state  and  ap- 
plies to  the  court  for  his  discharge  on 
habeas  corpus,  he  cannot  raise  the  ques- 
tion as  to  whether  or  not  he  has  been 
as  a  matter  of  fact  a  refugee  from  jus- 
tice of  that  state  within  the  meaning 
of  the  federal  constitution  and  the  act 
of  congress  authorizing  interstate  ex- 
tradition.   Id. 

The  acts  of  the  chief  executive  in  is- 
suing executive  warrant,  and  of  the 
executive  and  ministerial  officers  acting 
in  aid  of  the  warrant,  will  not  be  re- 
viewed by  the  courts  of  a  foreign  state. 
Id. 

Where  a  warrant  for  the  surrender 
of  a  fugitive  from  justice  has  been  re- 
voked by  the  governor,  no  inquiry  will 
be  made  in  a  proceeding  on  habeas  cor- 
pus on  behalf  of  the  alleged  fugitive  as 
to  the  grounds  for  such  revocation,  al- 
io U.S.Comp.'16-779 


though  at  the  time  of  the  revocation 
the  fugitive  may  have  been  in  custody 
of  the  agent  of  the  demanding  state. 
Work  v.  Gorrington  (1877)  84  Ohio 
St.  64,  32  Am.  Rep.  345. 

75.  — —  Prosecution  for  different  of- 
fense.-—A  fugitive  from  justice,  surren- 
dered by  one  state  to  another,  may  be 
tried  in  the  state  to  which  he  is  re- 
turned for  any  other  offense  than  that 
specified  in  the  requisition  for  his  ren- 
dition; and  in  so  trying  him,  against 
his  objection,  no  right,  privilege,  or  im- 
munity secured  to  him  by  the  consti- 
tution and  laws  of  the  United  States  is 
thereby  denied.  LasceUes  v.  State  of 
Georgia  (1893)  148  U.  S.  537,  13  Sup. 
Gt.  687,  37  L.  Ed.  549  (affirming  [18921 
90  Ga.  347,  16  S.  E.  945,  35  Am.  St. 
Rep.  216) ;  Garr  v.  State  (1894)  104 
Ala.  4,  16  South.  150;  Id.,  104  Ala. 
43,  16  South.  155;  Williams  v.  Weber 
(1891)  1  Colo.  App.  191,  28  Pac.  21; 
Knox  v.  State  (1905)  73  N.  E.  255,  164 
Ind.  226,  108  Am.  St  Rep.  291;  State 
v.  Kealy  (1893)  89  Iowa,  94,  56  N.  W. 
283:  Ex  parte  Flack  (1913)  129  P.  541, 
88  Kan.  616;  Taylor  v.  Gommon wealth 
(1906)  96  S.  W.  440,  29  Ky.  Law  Rep. 
714;  Commonwealth  v.  Wright  (1893) 
158  Mass.  149,  33  N.  E.  82,  35  Am. 
St.  Rep.  475,  19  L.  R.  A.  206;  State 
v.  Patterson  (1893)  116  Mo.  505,  22 
S.  W.  696;  In  re  Petry  (1896)  47  Neb. 
126,  66  N.  W.  308;  In  re  Walker 
(1901)  86  N.  W.  510,  61  Neb.  803; 
Rutledge  v.  Krauss  (Sup.  1906)  63  A. 
988,  73  N.  J.  Law,  397;  In  re  Noyes 
(N.  Y.  1878)  17  Alb.  Law  J.  407;  Peo- 
ple v.  Cross  (1892)  135  N.  Y.  536,  32 
N.  E.  246,  31  Am.  St  Rep.  850  (af- 
firming [1892]  64  Hun,  348,  19  N.  Y. 
Supp.  271,  8  N.  Y.  Cr.  R.  421) ;  In  re 
Thaw  (1915)  152  N.  Y.  S.  771,  167 
App.  Div.  104  (affirming  order  People 
v.  Thaw  [Sup.  1915]  154  N.  Y.  S.  949) ; 
People  ex  rel.  Smith  v.  Grifenhagen 
(1915)  152  N.  Y.  S.  776,  167  App.  Div. 
112;  State  v.  Glover  (1893)  112  N.  C. 
896,  17  S.  E.  525;  State  v.  Stewart 
(1884)  60  Wis.  587,  19  N.  W.  429,  50 
Am.  Rep.  388.  CONTRA,  State  v. 
Hall  (1888)  40  Kan.  338,  19  Pac.  918, 
10  Am.  St  Rep.  200. 

But  see  In  re  Fitton  (C.  C.  1891)  45 
Fed.  471;  State  v.  McNaspy  (1897)  50 
P.  895,  58  Kan.  691,  38  L.  R.  A.  756; 
In  re  Fowles  (1913)  131  P.  598,  89 
Kan.  430;  In  re  Cannon  (1882)  11  N. 
W.  280,  47  Mich.  481;  In  re  Hope  (Ex. 
Ch.  1889)  10  N.  Y.  Supp.  28,  7  N.  Y. 
Cr.  R.  406;  Ex  parte  McKnight  (1891) 
48  Ohio  St.  588,  28  N.  E.  1034,  14  L. 
R.  A.  128;  State  v.  Boynton  (1909) 
121  N.  W.  887,  140  Wis.  89. 

A  prisoner  returned  on  a  requisition, 
stating  that  he  was  charged  with  em- 
bezzling money,  may  be  tried  on  an  in- 
dictment charging  embezzlement  of 
money  in  one  count,  and  of  property 
in  another,  the  same  property  being  in- 
volved in  each  case.  Waterman  v. 
State  (1888)  116  Ind.  51,  18  N.  E.  63. 

On  a  prosecution  for  conspiracy  to 
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obtain  money  by  false  pretenses  from 
an  insurance  company,  a  plea  in  abate- 
ment stating  that  defendant  was  indict- 
ed "for  conspiracy  to  defraud  an  un- 
derwriter" does  not  show  that  he  is 
being  tried  for  an  offense  different  from 
that  for  which  he  was  extradited.  Mus- 
grave  v.  State  (1892)  133  Ind.  297,  32 
N.  E.  885. 

A  claim  that  defendant  was  extra- 
dited for  one  offense  and  convicted  of 
another  was  not  sustained  by  a  showing 
that  in  the  original  warrant  he  was 
charged  with  obtaining  a  signature  to 
a  check  by  false  pretenses,  while  he 
was  convicted  of  obtaining  money  from 
the  signer  by  false  pretenses,  where 
the  means  used  by  him  in  obtaining  the 
money  were  set  out  in  the  warrant  in 
detail,  and  procuring  the  signature  to 
the  check  upon  which  the  money  was 
drawn  was  mentioned  as  one  of  the 
steps  in  the  scheme.  State  v.  Meade 
(1896)  56  Kan.  690,  44  Pac.  619. 

One  brought  from  another  state,  un- 
der a  charge  of  robbery,  by  force  and 
violence,  may  be  tried  under  an  infor- 
mation charging  larceny  from  the  per- 
son and  pocket,  without  first  being  giv- 
en time  and  opportunity  to  return  to 
such  other  state,  since  the  latter  crime 
is  included  in  the  former.  State  v. 
Dunn  (1903)  71  P.  811,  66  Kan.  483. 

One  extradited  for  seduction,  an  in- 
dictable offense,  cannot,  while  detained 
in  the  jurisdiction  to  which  he  is  extra- 
dited, be  arrested  in  a  bastardy  pro- 
ceeding, which  involves  no  indictable  of- 
fense. In  re  Cannon  (1882)  47  Mich. 
481,  11  N.  W.  280. 

One  extradited  for  an  indictable  of- 
fense, and  admitted  to  bail,  is  neverthe- 
less within  the  operation  of  the  extra- 
dition proceedings,  and  cannot  be  ar- 
rested for  an  offense  for  which  he  could 
not  be  extradited.    Id. 

One  who  has  been  extradited,  and  is 
on  bail  for  the  offense,  is  not  subject 
meanwhile  to  arrest  by  the  same  prose- 
cuting authority  for  some  other  offense, 
as  if  he  had  been  at  liberty  to  with- 
draw from  the  jurisdiction.    Id. 

A  person  extradited  for  grand  lar- 
ceny may  be  tried  for  petit  larceny. 
State  v.  Walker  (1894)  119  Mo.  467,  24 
S.  W.  1011. 

A  person  surrendered  to  the  author- 
ities of  one  state  by  another  state  or 
territory,  on  extradition  proceedings, 
does  not  waive  the  privilege  which  pre- 
vents his  trial  for  any  other  offense 
than  the  one  on  which  his  extradition 
was  obtained  by  failing  to  plead  the 
privilege  in  abatement  of  the  indictment 
for  such  other  offense,  or  by  enter- 
ing a  plea  of  not  guilty,  if  before  the 
trial  he  asserted  the  privilege,  and  ob- 
jected to  the  trial.  Ex  parte  McKnight 
(1891)  48  Ohio  St.  588,  28  N.  E.  1034, 
14  L.  K.  A.  128. 

One  extradited  from  another  state 
on  a  charge  of  obtaining  money  on  false 
pretenses  may  be  tried  for  forgery.  In 
re  Brophy  (Com.  PL  1895)  2  Ohio  N. 
P.  230. 
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Where  a  person  released  on  habeas 
corpus  from  confinement  upon  convic- 
tion of  a  crime,  on  the  ground  that  he 
had  not  been  extradited  for  the  offense, 
has  been  at  liberty  for  12  days  between 
his  release  and  second  arrest,  he  has 
had  a  reasonable  opportunity  to  return 
to  the  state  from  whence  he  came,  but* 
not  having  availed  himself  of  that  op- 
portunity, the  second  arrest  and  trial 
were  lawful.  Ex  parte  McKnight 
(1896)  4  Ohio  Dec  284. 

A  person  who  has  been  extradited 
may  be  convicted  of  any  grade  of  the 
crime  charged.  Commonwealth  v.  John- 
ston (O.  &  T.  1892)  12  Pa.  Co.  Ct  R. 
263. 

A  person  extradited  from  a  sister 
state  for  rape  may  be  convicted  of  for- 
nication and  bastardy,  under  an  indict- 
ment for  rape  and  fornication.  Com- 
monwealth v.  Johnston  (O.  &  T.  1894)  2 
Pa.  Dist.  R.  673. 

A  person  extradited  from  Mexico, 
charged  with  the  theft  of  "one  certain 
head  of  neat  cattle,"  may  be  prosecut- 
ed under  an  indictment  charging  him 
with  "willfully  taking  into  his  posses- 
sion, and  driving,  using,  and  removing 
from  its  accustomed  range,  one  certain 
steer,  without  the  consent  of  the  owner, 
and  with  intent  to  defraud,  etc.  Kelley 
▼.  State  (1882)  13  Tex.  App.  158. 

A  prisoner  extradited  upon  a  charge 
of  felony,  L  e.,  the  carrying  on  a 
swindling  game  of  bunco  and  twenty- 
one,  may  be  tried  and  convicted  upon  a 
charge  of  carrying  on  the  game  of 
twenty-one  or  top  and  bottom  dice,  and 
swindling  a  man  thereat.  Harland  v. 
Territory  (1887)  3  Wash.  T.  131,  13 
Pac.  453. 

76.  — -  Exemption  from  civil  pro- 
cess and  suit.— In  some  jurisdictions, 
until  an  extradited  person  has  had 
reasonable  time  in  which  to  return  to 
the  state  from  which  he  was  brought, 
he  is  privileged  from  the  service  of  civ- 
il process.    In  re  Reinitz  (C.  C.  1889) 

39  Fed.  204,  4  L.  R.  A.  236;  Murray 
v.  Wilcox  (1904)  97  N.  W.  1087,  122 
Iowa,  188,  64  L.  R.  A.  534,  101  Am.  St 
Rep.  263;    Compton  v.  Wilder  (1883) 

40  Ohio  St  130.  Issued  at  the  instance 
of  one  who  procured  the  extradition. 
Underwood  v.  Fetter  (1848)  6  N.  Y. 
Leg.  Obs.  66;  Compton  v.  Wilder  (1883) 
40  Ohio  St.  130  (affirming  [1878]  7 
Am.  Law  Rec.  212);  Deuber  Watch 
Co.  v.  Dalzell  (1888)  10  Ohio  Dec  227, 
19  Wkly.  Law  Bui.  269;  White  v. 
Marshall  (1902)  23  Ohio  Cir.  Ct  R. 
376;  Moletor  v.  Sinnen  (1890)  76  Wis. 
308,  44  N.  W.  1099,  20  Am.  St.  Rep. 
71,  7  L.  R.  A.  817.  But  in  other  juris- 
dictions an  extradited  person  is  not 
immune  from  civil  suit  or  process. 
Reid  v.  Ham  (1893)  54  Minn.  305,  56 
N.  W.  35,  40  Am.  St  Rep.  333,  21  L. 
R.  A.  232;  In  re  Walker  (1901)  86 
N.  W.  510,  61  Neb.  803;  Rutledge  v. 
Krauss  (Sup.  1906)  63  A.  988,  73  N. 
J.  Law,  397;  Bank  of  the  Metropolis 
T.  White  (Sup.  1899)  57  N.  Y.  S.  460, 
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26  Misc.  Rep.  504;  In  re  Thaw  (1915) 
152  N.  Y.  Supp.  771,  167  App.  Div.  104 
(affirming  order  People  v.  Thaw  [Sup. 
1915]  154  N.  Y.  Supp.  949) ;  People  ex 
reL  Smith  ▼.  Grifenhagen  (1915)  152 
K.  Y.  Supp.  776,  167  App.  Div.  112; 
Commonwealth  v.  Daniel  (1847)  4 
dark,  49,  6  Pa.  Law  J.  330.  Where 
his  extradition  was  not  procured  by 
connivance  or  in  bad  faith.  Williams 
r.  Bacon  (N.  Y.  1834)  10  Wend.  636; 
SUde  y.  Joseph  (N.  Y.  1874)  5  Daly, 
187;  Olery  v.  Brown  (N.  Y.  1875)  51 
How.  Prac  92;  Browning  v.  Abrams 
(N.  Y.  1876)  51  How.  Prac.  172. 

77.  Fagitivo  brought  back  by  artifice, 
force,  or  irregular  proceedings.— A  fu- 
gitive extradited  from  another  state 
may  be  held  for  trial,  even  if  the  arrest 
under  the  rendition  proceedings  was 
without  legal  authority.  New  Jersey 
v.  Noyes  (D.  C.  1878)  Fed.  Cas.  No. 
10,164;  State  v.  Ross  (1866)  21  Iowa, 
467. 

When  a  governor  of  one  state  has 
voluntarily  surrendered  a  fugitive  from 
justice  to  the  governor  of  another,  the 
details  of  the  demand  made  by  one  gov- 
ernor, and  compliance  by  the  other,  are 
not  proper  subjects  of  inquiry  upon  trial 
of  the  case;  and  hence  the  objection 
that  the  prisoner  for  whom  the  requisi- 
tion was  made  was  not,  as  therein  al- 
leged at  the  time,  in  California,  but  was 
being  illegally  carried  there,  in  accord- 
ance with  an  illegal  scheme  of  which 
the  requisition  was  a  part,  cannot,  even 
if  valid,  be  urged  on  the  trial  of  the 
prisoner  for  the  crime  charged,  or  on 
appeal  from  a  judgment  of  conviction. 
Ker  v.  State  of  Illinois  (1886)  7  Sup. 
Gt  225, 119  U.  S.  436,  30  L.  Ed.  421. 

A  fugitive  from  justice  charged  with 
crime  will  not  be  released,  on  habeas 
corpus,  because  he  was  induced  by  a 
stratagem  to  come  within  territory 
where  he  could  be  properly  arrested, 
provided  the  stratagem  used  was  not  it- 
self an  infraction  of  law.  Ex  parte 
Brown  (D.  G.  1886)  28  Fed.  653. 

The  fact  that  a  wrong  has  been  com- 
mitted against  a  prisoner  in  the  method 
pursued  in  subjecting  him  to  the  juris- 
diction of  the  state  against  the  laws  of 
which  he  is  charged  with  having  trans- 
gressed can  constitute  no  just  reason 
why  he  should  not  answer  the  charge 
against  him  before  the  proper  tribunal. 
Ex  parte  Moyer  (1906)  85  P.  897,  12 
Idaho,  250,  118  Am.  St.  Rep.  214;  Ex 
parte  Pettibone  (1906)  85  P.  902,  12 
Idaho,  264;    Ex  parte  Haywood,  Id. 

The  jurisdiction  of  a  court  in  which 
an  indictment  is  found  is  not  impaired 
by  the  manner  in  which  the  accused  is 
brought  before  the  court.    Id. 

Where  a  fugitive   from  justice  has 


been  surrendered  without  legal  author- 
ity, he  may  be  detained  by  the  author- 
ities of  the  state  to  which  he  is  sur- 
rendered. In  re  Noyes  (N.  Y.  1878)  17 
Alb.  Law  J.  407. 

Where  a  fugitive  from  Michigan  es- 
capes after  having  been  charged  in 
Pennsylvania  with  forgery,  his  arrest  in 
the  latter  state  without  legal  authority 
will  not  entitle  the  prisoner  to  discharge 
before  prosecution;  his  release  not  be- 
ing demanded  by  the  governor  of  Mich- 
igan. In  re  Dow  (1851)  18  Pa.  (6  Har- 
ris) 87. 

Where  a  prisoner  was  kidnapped,  not 
extradited,  from  the  state  of  his  asylum, 
comity  requires  that  he  be  released  on 
demand  of  the  governor  of  such  state. 
Commonwealth  v.  Shaw  (Pa.  1885)  6 
Cr.  Law  Mag.  245.  A.,  a  citizen  of  New 
York,  committed  a  crime  in  Pennsyl- 
vania, and  fled  to  New  York,  whence  he 
was  Drought  back  to  Pennsylvania  by 
artifice  and  force.  His  discharge  was 
refused  on  a  hearing  on  habeas  corpus. 
The  governor  of  New  York  then  re- 
quested A/s  release.  Held,  that  A. 
should  be  released.  In  re  Norton  (Pa. 
1884)  15  Wkly.  Notes  Cas.  396.  It  is 
no  ground  for  the  discharge  or  exemp- 
tion from  punishment  of  one  who  had 
been  guilty,  within  the  limits  of  South 
Carolina,  of  an  offense  against  its  laws, 
that  he  was  subsequently  arrested  with 
lawless  violence  in  another  state,  and 
brought  within  this  state  in  violation 
of  the  jurisdiction  of  the  state  in  which 
he  was  arrested.  State  v.  Smith  (S.  C. 
1829)  1  Bailey,  283,  19  Am.  Dec.  679. 

A  person  accused  of  crime  committed 
within  the  state  may  be  tried  by  its 
courts  after  he  has  been  brought  into 
the  state  by  virtue  of  extradition  pro- 
ceedings, although  such  proceedings 
were  void  because  the  complaint  was 
not  made  upon  affiant's  own  knowledge, 
as  required  by  the  federal  statute,  the 
a  ecu  Bed  having  failed  to  take  advantage 
of  that  defect  in  the  state  where  de- 
mand was  made.  Ex  parte  Baker 
(1901)  65  S.  W.  91,  43  Tex.  Cr.  B. 
281,  96  Am.  St.  Bep.  871. 

Cited  without  definite  application, 
Ex  parte  Clarke  (1879)  100  U.  S.  399, 
409,  25  L.  Ed.  715;    Streep  v.  U.   S. 

(1895)  16  Sup.  Ct.  244,  246,  160  U.  S. 
128,  40  L.   Ed.  365;    Ornelas  v.  Ruiz 

(1896)  16  Sup.  Ct.  689,  161  U.  S.  502, 
40  L.  Ed.  787;  Benson  v.  Henkel  (1905) 
25  Sup.  Ct.  569,  572,  198  U.  S.  1,  49 
L.  Ed.  919;  U.  S.  v.  Powell  (C.  C. 
1907)  151  Fed.  648;  In  re  Doo  Woon 
(D.  C.  1883)  18  Fed.  898;  U.  S.  v. 
Greene  (D.  C.  1900)  100  Fed.  941,  945; 
Ex  parte  Thaw  (D.  C.  1913)  209  Fed. 
56,  73. 


§  10127.  (R.  S.  §  5279.)    Penalty  for  resisting  agent,  etc. 

Any  agent  so  appointed  who  receives  the  fugitive  into  his  custody 
shall  be  empowered  to  transport  him  to  the  State  or  Territory  from 
which  he  has  fled.    And  every  person  who,  by  force,  sets  at  liberty 
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of  rescues  the  fugitive  from  such  agent  while  so  transporting  him, 
shall  be  fined  not  more  than  five  hundred  dollars  or  imprisoned  not 
more  than  one  year. 

Act  Feb.  12,  1793,  c,  7,  §  2,  1  Stat  802. 
See  note  to  preceding  section. 

Notes  •£  Decisions 


Fugitive  from  justloe.-- See  Ex  parte 
Galbreath  (N.  D.  1913)  139  N.  W. 
1060,  and  note  under  |  10126,  ante. 

Constitutional  basis  and  validity.— See 
Roberts  v.  Reilly  (1885)  6  Sup.  Ct. 
291,  299,  116  U.  S.  80,  29  L.  Ed.  544; 
Lascellea  v.  Georgia  (1893)  13  Sup.  Ct 
687,  688,  148  U.  S.  537,  37  L.  Ed.  549. 
See,  also,  notes  under  §§  5278,  10126, 
ante. 

Cited    without    definite    application, 

Ornelas  v.  Ruiz  (1896)  16  Sup.  Ct 
689,  161  U.  S.  502,  40  L.  Ed.  787;  Ben- 
son v.  Henkel  (1905)  25  Sup.  Ct  569, 
572,  198  U.  S.  1,  49  L.  Ed.  919;  Eaton 


v.  West  Virginia  (1898)  91  Fed.  760, 
763,  34  C.  C.  A.  68;  In  re  Doo  Woon 
(C.  C.  1883)  18  Fed.  898;  In  re  Robb 
(0.  C.  1884)  19  Fed.  26;  In  re  Fitton 
(0.  C.  1891)  46  Fed.  471,  473;  Ex 
parte  Rigging  (C.  C.  1904)  134  Fed. 
404  (reversed  [1905]  26  Sup.  Ct  147, 
199  U.  S.  547,  50  L.  Ed.  303) ;  U.  S.  v. 
Powell  (C.  C.  1907)  151  Fed.  648;  In 
re  Kopel  (D.  C.  1906)  148  Fed.  505; 
In  re  Thaw  (1915)  152  N.  Y.  S.  771, 
167  App.  Div.  104  (affirming  order  Peo- 
ple v.  Thaw  [Sup.  1915]  154  N.  Y.  S. 
949) ;  People  ex  rel.  Smith  v.  Grifen- 
hagen  (1915)  152  N.  Y.  S.  776,  167 
App.  Div.  112. 


§  10128.  (Act  Feb.  9,  1903,  c.  529,  §  2.)    Fugitives  from  justice  of 
Philippine  Islands. 

The  provisions  of  sections  fifty-two  hundred  and  seventy-eight 
and  fifty-two  hundred  and  seventy-nine  of  the  Revised  Statutes, 
so  far  as  applicable,  shall  apply  to  the  Philippine  Islands,  which,  for 
the  purposes  of  said  sections,  shall  be  deemed  a  Territory  within  the 
meaning  thereof.     (32  Stat.  807.) 

This  section  was  part  of  an  act  to  provide  for  the  removal  of  persons  accused 
of  crime  to  and  from  the  Philippine  Islands,  cited  above. 

Section  1  of  the  act  is  set  forth  ante,  §  1675. 

R.  S.  §|  5278,  5279,  mentioned  in  this  section,  are  set  forth  ante,  §§  10126, 
10127. 

The  provisions  of  R.  S.  §§  5409,  5410,  incorporated  into  Crim.  Code,  §ft  138, 
139,  post,  §§  10308,  10309,  which  made  punishable  voluntarily  suffering  a  pris- 
oner, in  custody  by  virtue  of  process  under  the  laws  of  the  United  States,  to 
escape,  were  made  applicable  to  proceedings  under  this  act,  by  Act  Feb.  6, 
1905,  c  454,  |  2,  ante,  §  10125. 

§  10129.     (Repealed.) 

This  section  contained  R.  S.  §  5280,  which  read  as  follows: 
"On  application  of  a  consul  or  vice-consul  of  any  foreign  government  hav- 
ing a  treaty  with  the  United  States  stipulating  for  the  restoration  of  seamen 
deserting,  made  in  writing,  stating  that  the  person  therein  named  has  deserted 
from  a  vessel  of  any  such  government,  while  in  any  port  of  the  United  States, 
and  on  proof  by  the  exhibition  of  the  register  of  the  vessel,  ship's  roll,  or  other 
official  document,  that  the  person  named  belonged,  at  the  time  of  desertion,  to 
the  crew  of  such  vessel,  it  shall  be  the  duty  of  any  court,  judge,  commissioner  of 
any  circuit  court,  justice,  or  other  magistrate,  having  competent  power,  to  issue 
warrants  to  cause  such  person  to  be  arrested  for  examination.  If  on  examina- 
tion, the  facts  stated  are  found  to  be  true,  the  person  arrested  not  being  a  citi- 
zen of  the  United  States,  shall  be  delivered  up  to  the  consul  or  vice-consul,  to 
be  sent  back  to  the  dominions  of  any  such  government,  or,  on  the  request  and  at 
the  expense  of  the  consul  or  vice-consul,  shall  be  detained  until  the  consul  or 
vice-consul  finds  an  opportunity  to  send  him  back  to  the  dominions  of  any  such 
government.  No  person  so  arrested  shall  be  detained  more  than  two  months 
after  his  arrest;  but  at  the  end  of  that  time  shall  be  set  at  liberty,  and  shall 
not  be  again  molested  for  the  same  cause.  If  any  such  deserter  shall  be  found 
to  have  committed  any  crime  or  offense,  his  surrender  may  be  delayed  until 
the  tribunal  before  which  the  case  shall  be  depending,  or  may  be  cognizable, 
.  shall  have  pronounced  its  sentence,  and  such  sentence  shall  have  been  carried 
into  effect." 

It  was  repealed,  to  take  effect  upon  the  termination  of  provisions  of  treaties, 
etc.,  for  arrest  or  imprisonment  of  officers  and  seamen  deserting  or  charged 
with  desertion  from  merchant  vessels  of  foreign  countries,  and  for  co-operation, 
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etc,  of  legal  authorities  in  effecting  such  arrest  or  imprisonment,  pursuant  to 
notice  of  such  termination,  by  Act  March  4,  1915,  c.  153,  f §  16-18  ante,  ff 
8382a-8382c 

Notes  of  Decisions 


Construction     and     operation.— This 

section  applies  only  to  cases  of  deser- 
tion that  occurred  while  the  vessel  was 
in  a  port  of  the  United  States  and 
wherein  the  person  charged  with  deser- 
tion is  not  a  citizen  of  the  United 
States.    (1879)  16  Op.  Atty.  Gen.  358. 

Treaties.— The  statute  provision  for 
the  surrender  of  deserting  seamen  ap- 
plies only  to  the  seamen  of  governments 
with  which  a  treaty  exists  to  that  ef- 
fect   (1853)  6  Op.  Atty.  Gen.  148. 

There  is  no  express  provision  to  that 
effect  in  existing  treaties  between  the 
United  States  and  Denmark.    Id. 

A  legislative  act  of  the  British  colony 
of  New  South  Wales,  enacting*  that 
certain  proceedings  may  be  had  in  the 
court  as  to  deserting  seamen  of  any 
foreign  country  in  that  colony,  provided 
its  government  assents.  Held,  that  the 
President  cannot  give  such  assent  on 
the  part  of  the  United  States,  but  that 
it  can  only  be  done  by  treaty  or  act  of 
congress.     (1853)  6  Op.  Atty.  Gen.  209. 

The  provisions  of  the  treaty  of  May 
1, 1828,  between  the  United  States  and 
Prussia,  for  the  arrest  and  imprison- 
ment of  deserters  from  public  ships  and 
merchant  vessels  of  the  respective  coun- 
tries, applies  to  public  vessels  sailing 
raider  the  flag  of  the  North  German 
Union  and  deserters  from  such  vessels. 
(1868)  12  Op.  Atty.  Gen.  463. 

—  Obligations  to  and  rights  of  for- 
eign countries.— The  remedy  which,  by 
treaty  with  foreign  powers,  the  Unit- 
ed States  gives  in  cases  of  foreign  sea- 
men deserting  from  foreign  vessel* 
within  the  jurisdiction  of  the  United 
States,  is  contained  in  this  section,  and 
when  the  provisions  thereof  are  ex- 
hausted the  United  States  has  fulfilled 
its  obligations  with  foreign  powers  un- 
der commercial  treaties  providing  for 
extradition  of  deserting  seamen.  U.  S. 
y.  Minges  (C.  C.  1883)  16  Fed.  657, 
658. 

Authority  from  the  Swedish  govern- 
ment to  emigrate  to  the  United  States 
precludes  it  from  subsequently  demand- 
ing the  surrender  of  the  person  as  a 
deserting  seaman  under  the  treaty  of 
1827,  art.  14.  In  re  Pederson  (D.  0. 
1851)  Fed.  Cas.  No.  10.899a. 

Under  the  treaty  of  1819  with  Spain, 
and  Act  March  2,  1829,  c.  41,  which 
was  made  to  carry  out  that  and  other 
treaties  of  the  same  kind,  the  appre- 
hension and  delivery  of  a  seaman,  who 
1b  alleged  to  be  a  deserter  from  a  Span- 
ish ship,  is  a  judicial  duty,  and  the 
8tate  Department  cannot  change  what 
t  judge  has  done.  (1857)  9  Op.  Atty. 
Gen.  96. 

To  prove  the  fact  of  desertion,  the 
treaty  requires  the  exhibition  of  the 
ship's  roll  with   the  name  of  the  de- 


serter upon  it,  and  this  is  not  met  by 
the  mere  certificate  of  a  Spanish  con- 
sul.    Id. 

Proceeding*.— A  treaty  made  in  1892 
between  Great  Britain  and  the  United 
States  provides  that  a  British  consul 
shall  have  power  to  require  from  the 
proper  authority  the  assistance  "pro- 
vided by  law"  in  apprehending  and  re- 
storing deserting  British  seamen. 
Held,  that  a  commissioner,  who,  pro- 
ceeding under  such  treaty  and  this  stat- 
ute, has  adjudged  persons  to  be  desert- 
ing British  seamen,  while  he  may  law- 
fully order  their  delivery  to  the  consul, 
or  his  authorized  representative,  on 
board  a  British  ship  within  the  dis- 
trict, had  no  power  to  order  them  re- 
stored to  the  ship  "under  the  direc- 
tions" of  the  consul.  U.  S.  v.  Kelly 
(D.  C.  1901)  108  Fed.  538. 

Proceedings  against  deserting  sea- 
man need  not  be  carried  on  or  approved 
by  the  United  States  district  attorney. 
(1858)  9  Op.  Atty.  Gen.  246. 

The  question  as  to  whether  desert- 
ers, or  alleged  deserters,  from  Ger- 
man ships  of  war  or  merchant  vessels 
must,  under  article  14  of  the  consular 
convention  of  1871  between  the  United 
States  and  Germany  (17  Stat.  929),  be 
given  up  without  the  examination  au- 
thorized by  this  section  upon  the  writ- 
ten request  of  a  German  consul,  and 
the  filing  of  certain  papers  named  in 
that  article,  should  be  submitted  to  the 
proper  court  for  a  judicial  determina- 
tion.    (1903)  25  Op.  Atty.  Gen.  77. 

—  Jurisdiction.— This  section  con- 
fers no  jurisdiction  on  the  courts  or 
magistrates  of  this  state  to  arrest  a 
sailor  for  deserting  from  a  vessel  of  a 
foreign  nation  having  such  treaty  with 
the  United  States,  the  federal  courts 
alone  having  that  power.  In  re  Bruni 
(N.  Y.  1847)  1  Barb.  187. 

— —  Application  for  surrender.— The 
restriction  of  applications  under  this 
section  A  such  as  may  be  made  on  be- 
half of  "any  foreign  government  hav- 
ing a  treaty  with  the  United  States" 
does  not  conflict  with  any  duty  impos- 
ed by  international  law.  Motherwell  v. 
U.  S.  (1901)  107  Fed.  437,  441,  48  C. 
C.  A.  97,  reversed  (1902)  22  Sup.  Ot. 
195,  183  U.  S.  424,  46  L.  Ed.  264,  af- 
firming (D.  C.  1900)  103  Fed.  19a 

Cited    without    definite    application, 

U.  S.  v.  Allred  (1895)  15  Sup.  Ct.  231, 
233,  155  U.  S.  591,  39  L.  Ed.  273; 
Ornelas  v.  Ruiz  (1896)  16  Sup.  Ct.  689, 
161  U.  S.  502,  40  L.  Ed.  787;  Tucker 
v.  Alexandroff  (1902)  22  Sup.  Ct  195, 
198,  183  U.  S.  424,  46  L.  Ed.  264; 
U.  S.  v.  Sullivan  (O.  O.  1890)  43  Fed. 
602,  603. 
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This  Title  of  the  Revised  Statute*  included  sections  5281-6291  thereof. 
The  provisions  contained  therein  were  incorporated  in  the  Criminal  Code,  in 
chapters  2  and  12,  §§  9-18,  303,  thereof,  post,  §S  10173-10182,  10476,  and 
were  repealed  by  section  341  of  said  Code,  post,  f  10515. 

(R.  S.  §§  5281-5291.    Repealed.) 


Title  LXVIII 


REMISSION  OF  FINES,  PENALTIES,  AND 

FORFEITURES 


«3gc. 

10130.  Upon  summary  investigation  be- 

fore district  judge. 

10131.  Upon  investigation  under  regu- 

lations of  Secretary  of  Treas- 
ury. 

10132.  Petition  to  court  for  relief  by 

persons  charged  with  having 
incurred  fines,  etc.,  under  cus- 
toms-revenue laws ;  summary 
hearing  by  district  judge ;  no- 
tice to  district  attorney  and 
collector. 

10133.  Hearing;     evidence;     transmis- 

sion to  Secretary  of  Treasury. 

10134.  Applicants      to      Secretary      of 


Sec. 

Treasury  for  remission,  etc., 
of  fines,  etc.,  to  notify  dis- 
trict attorney  and  collector; 
duty  of  district  attorney  and 
collector. 

10135.  Remission    of    penalties    under 

laws  relating  to  vessels;  in- 
formers' rights;  manner  of 
ascertaining  facts. 

10136.  Refunding    of    penalties    under 

laws  relating  to  vessels  or  sea- 
men. 

10137.  Officers   and  informers  may  be 

witnesses. 

10138.  Discharge  of  indigent  convicts. 


§  10130.  (R.  S.  §  5292,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Upon  summary  investigation  before  district  judge. 
Whenever  any  person  who  shall  have  incurred  any  fine,  penalty, 
or  forfeiture,  or  disability,  or  may  be  interested  in  any  vessel  or  mer- 
chandise which  has  become  subject  to  any  seizure,  forfeiture,  or  dis- 
ability by  authority  of  any  provisions  of  law  for  imposing  or  collect- 
ing any  duties  or  taxes,  or  relating  to  registering,  recording,  enroll- 
ing, or  licensing  vessels,  and  for  regulating  the  same,  or  providing 
for  the  suppression  of  insurrections  or  unlawful  combinations  against 
the  United  States,  shall  prefer  his  petition  to  the  judge  of  the  dis- 
trict in  which  such  fine,  penalty,  or  forfeiture,  or  disability  has  ac- 
crued, truly  and  particularly  setting  forth  the  circumstances  of  his  case, 
and  shall  pray  that  the  same  may  be  mitigated  or  remitted,  the  judge 
shall  inquire,  in  a  summary  manner,  into  the  circumstances  of  the 
case ;  first  causing  reasonable  notice  to  be  given  to  the  person  claim- 
ing such  fine,  penalty,  or  forfeiture,  and  to  the  attorney  of  the  United 
States  for  such  district,  that  each  may  have  an  opportunity  of  showing 
cause  against  the  mitigation  or  remission  thereof;  and  shall  cause 
the  facts  appearing  upon  such  inquiry  to  be  stated  and  annexed  to  the 
petition,  and  direct  their  transmission  to  the  Secretary  of  the  Treas- 
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ury.  The  Secretary  shall  thereupon  have  power  to  mitigate  or  remit 
such  fine,  forfeiture,  or  penalty,  or  remove  such  disability,  or  any  part 
thereof,  if,  in  his  opinion,  the  same  was  incurred  without  willful  neg- 
ligence, or  any  intention  of  fraud  in  the  person  incurring  the  same ; 
•  and  to  direct  the  prosecution,  if  any  has  been  instituted  for  the  recov- 
ery thereof,  to  cease  and  be  discontinued,  upon  such  terms  or  condi- 
tions as  he  may  deem  reasonable  and  just. 

Act  March  3,  1797,  c  13,  §  1,  1  Stat.  506.  Act  Feb.  11,  1800,  c.  6,  2  Stat 
7.  Act  March  2,  1803,  c  18,  &  4,  2  Stat.  210.  Act  July  13,  1861,  c.  3,  §  8,  12 
Stat  257.  Act  May  20,  1862,  c.  81,  §  4,  12  Stat  405.  Act  Feb.  27,  1877,  c. 
69,  fi  1,  10  Stat  252. 

This  section  was  amended  by  Act  Feb.  27,  1877,  c  69,  fi  1,  cited  above,  by 
inserting,  after  the  words  "licensing  vessels,"  the  words  "and  for  regulating 
the  same,"  and  by  inserting,  after  the  words  "terms  or  conditions,"  the  word 
"as,"  as  set  forth  here. 

Fines,  penalties,  or  liabilities  incurred  under  a  statute  were  not  released 
or  extinguished  by  the  repeal  of  the  statute,  by  R.  S.  §  13,  ante,  §  14. 

Provisions  for  the  compromise  of  debts  due  the  United  States  and  for  the  dis- 
charge of  poor  debtors  were  contained  in  R.  S.  §§  3469,  3471,  3472,  ante, 
6375,  6377,  6378. 

Notes  of  Decisions 


L   Construction,  scope,  and  validity  of  sec- 
don. 
L  Power  and  discretion  of  secretary. 
S.  Matters  which  may  be  remitted. 
1  —  Customs  duties. 
5.   "Prosecution." 
&   Time  for  proceedings. 

7.  Jurisdiction  of  judge. 

8.  Effect  of  ruling  on  application  for  re- 

mission. 

9.  Revocation  of  remission. 

10.  Conditional  remission. 

1.  Construction,   scope,   and  validity 

of  section.— Congress  has  power  to  vest 
in  the  Secretary  of  the  Treasury  au- 
thority to  remit  forfeitures  after  con- 
demnation. U.  S.  v.  Morris  (1825)  10 
Wheat  246,  6  L.  Ed.  314. 

This  section  is  liable  to  erroneous 
construction  by  reason  of  defective 
punctuation.  It  may  be  understood  to 
mean  "any  person  who  shall  have  in- 
curred any  fine,  penalty,  or  forfeiture, 
or  disability,  or"  [who]  "may  be  inter- 
ested in  any  vessel  or  merchandise 
which  has  become  subject  to  any  sei- 
zure, forfeiture,  disability,"  thus  pro- 
viding for  two  distinct  classes  of  cas- 
es. By  reference  to  the  original  act 
(1  Stat.  506)  it  will  be  seen  by  the 
title  that  "any  person"  and  "any  fine, 
penalty,"  etc.,  is  limited  to  the  "cer- 
tain cases  therein  mentioned."  (1894) 
20  Op.  Atty.  Gen.  705. 

This  section  in  its  relation  to  penal 
duties  was  repealed  by  the  anti-moiety 
act  of  June  22,  1874.  (1895)  21  Op. 
Atty.  Gen.  283.  See  §  10132  et  seq., 
post 

The  word  "vessels,"  in  New  York 
Harbor  Act  (ante,  §  9934),  does  not 
relate  to  vessels  in  the  sense  contem- 
plated by  this  section.  (1904)  25  Op. 
Atty.  Gen.  220. 

2.  Power  and  discretion  of  secretary. 

—The  power  entrusted  by  the  acts  to 
the  Secretary  of  the  Treasury  to  remit 
penalties  is  one  for,  the  exercise  of  his 
discretion  and  admits  of  no  appeal  to 
the  Court  of  Claims  or  to  any  other 


court  Dorsheimer  v.  U.  S.  (1868)  7 
Wall.  16&,  173,  19  L.  Ed.  187. 

The  power  is  lodged  entirely  with 
the  secretary  of  the  treasury.  The 
court  has  no  revisory  power.  Gallego 
v.  U.  S.  (C.  O.  1820)  Fed  Cas.  No.  5,- 
201. 

The  power  of  the  secretary  is  wholly 
distinct  from  the  constitutional  pardon- 
ing power  of  the  president,  and  its  ob- 
ject is  to  afford  merited  relief,  where 
the  courts  are  obliged  to  inflict  the  pen- 
alty. TJ.  S.  v.  Morris  (O.  O.  1822)  Fed. 
Cas.  No.  15,816. 

The  discretion  vested  in  the  sec- 
retary to  remit  penalties,  in  cases 
where  he  may  be  satisfied  no  willful 
negligence  nor  fraudulent  intent  exists, 
cannot  be  revised  or  controlled  by  the 
courts.  Macheca  v.  TJ.  S.  (C.  C.  1886) 
26  Fed.  845. 

There  is  a  clear  distinction  between 
the  compromise  of  a  doubtful  case  and 
the  remission  of  a  penalty,  forfeiture, 
or  disability.  The  former  is  strictly  a 
fiscal  one,  while  the  latter  is  in  the  na- 
ture of  a  pardoning  power.  (1895)  21 
Op.  Atty.  Gen.  264. 

The  power  to  compromise  claims  in 
favor  of  the  United  States,  which  in- 
cludes judgments  on  recognizances,  is 
vested  by  law  in  the  Secretary  of  the 
Treasury  with  respect  to  all  claims 
save  those  arising  under  the  postal 
laws.     (1897)  21  Op.  Atty.   Gen.  494. 

3.  Matters  which  may  be  remitted.— 

The  release  of.  a  forfeiture  applies  to 
the  share  to  which  the  collecting  offi- 
cer would  otherwise  be  entitled.  Mc- 
Lane  v.  U.  S.  (1832)  6  Pet  404,  424, 
8  L.  Ed%  443. 

This  act  does  not  give  the  Secretary 
of  the  Interior  power  to  remit  in  case 
of  property  captured  as  maritime  prize 
of  war.  The  Gray  Jacket  (1866)  5 
Wall.  (U.  S.)  342,  18  L.  Ed.  646. 

These  provisions  allowing  the  Secre- 
tary of  the  Treasury  to  remit  for- 
feitures and  penalties  incurred  under 
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Act  July  13,  1S61,  §  8,  do  not  author- 
•  ize  him  to  remit  a  vessel  captured  as 
a  prize  jure  belli,  and  not  under  that 
act.  The  Hampton  (1866)  5  Wall.  372, 
376,  18  L.  Ed.  659. 

The  secretary  of  the  treasury  has  no 
power  to  remit  penalties,  unless  in 
cases  provided  for  by  law.  The  Mar- 
garetta  (0.  C.  1815)  Fed.  Cas.  No.  9,- 
072. 

The  power  to  remit  fines  under  for- 
mer Act  Jan.  2,  1813,  extended  to  cases 
of  joint  ownership  between  citizens  of 
the  United  States  and  citizens  of  Great 
Britain,  so  far  as  the  former  were 
concerned.  Gallego  v.  U.  S.  (C.  O. 
1820)  Fed.  Cas.  No.  5,201. 

The  secretary  of  the  treasury  may 
remit  not  only  the  interest  of  the 
United  States,  but  of  individuals,  in 
penalties  and  forfeitures  in  certain  cas- 
es, after  suit  brought,  and  before  judg- 
ment U.  S.  v.  Lancaster  (C.  O.  1821) 
Fed.  Cas.  No.  15.557. 

Former  Act  March  3,  1797,  c.  13, 
did  not  confer  the  power  to  release  a 
bond  given  to  entitle  the  obligor  to 
drawback  after  the  same  has  become 
an  absolute  debt  to  the  United  States. 
(1829)  2  Op.  Atty.  Gen.  278. 

Neither  the  President  nor  Secretary 
of  the  Treasury  had  power  under  the 
former  Act  of  1797  to  remit  the  pen- 
alty of  a  bond  to  return  seamen.  (1843) 
4  Op.   Atty.   Gen.  273. 

The  judgments  against  the  employes 
of  the  California  Steam  Navigation 
Company  might  be  released  by  remis- 
sions of  the  Secretary  of,the  Treasury 
under  former  Act  March  8,  1797,  c. 
13.     (1866)  12  Op.  Atty.  Gen.  103. 

The  Secretary  is  not  authorized  un- 
der this  title  to  remit  a  fine  or  penalty 
incurred  for  violation  of  the  alien  im- 
migration laws.  (1894)  20  Op.  Atty. 
Gen.  705. 

The  Secretary  of  the  Treasury  can- 
not remit  a  penalty  imposed  on  a  firm 
for  fraudulent  undervaluation  by  one 
member  of  the  firm,  notwithstanding 
the  fact  that  it  was  his  purpose  to 
cheat  his  own  firm  as  well  as  the  Unit- 
ed States.    (1894)  21  Op.  Atty.  Gen.  90. 

Prior  to  the  taking  effect  of  the  act 
of  February  14,  1903  (32  Stat.  825), 
creating  the  Department  of  Commence 
and  Labor,  the  Secretary  of  the  Treas- 
ury had  no  authority  to  remit  a  fine  or 
penalty  imposed  for  a  violation  of  the 
New  York  Harbor  act  of  June  29,  1888 
(25  Stat.  209),  nor  to  discontinue  a  suit 
instituted  by  the  government  to  re- 
cover a  penalty  under  that  act,  and 
therefore  the  Secretary  of  Commerce 
and  Labor  has  no  authority  to  direct 
the  discontinuance  of  such  a  suit. 
(1904)  25  Op.  Atty.  Gen.  220. 

4.  —  Customs  duties.— The  secre- 
tary of  the  treasury  had  no  right  under 
the  act  of  1797  to  mitigate,  remit,  or 
compromise  the  amount  of  duties  or 
taxes  due  on  the  property.    Dorsheimer 
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v.  U.  S.   (1888)  7  WalL  166,  174,  19 
L.  Ed.  187. 

The  secretary  of  the  treasury  had  no 
authority  under  the  Special  Importation 
Act  of  February  27,  1813  (chapter 
175),  to  make  a  remission  of  part  only 
of  the  property  forfeited.  The  Mar- 
garetta  (C.  C.  1815)  Fed.  Cas.  No. 
9,072. 

A  proceeding  to  procure  remission  of 
a  fine,  penalty,  or  forfeiture  does  not 
include  a  tonnage  tax  alleged  to  have 
been  levied  in  excess  of  the  lawful  rate. 
In  re  Laidlaw  (C.  C.  1890)  42  Fed.  401. 

A  debt  due  the  United  States  under 
a  bond  given  for  duties  does  not  fall  un- 
der either  of  the  heads  named  in  this 
section.     (1814)  1  Op.  Atty.  Gen.  176. 

The  50  per  cent  additional  duty  lev- 
ied on  imported  goods  under  the  sec- 
ond proviso  of  the  seventeenth  section 
of  the  tariff  act  Aug.  30,  1842,  c  270, 
was  a  penalty  which  the  Secretary  of 
the  Treasury  could  remit  under  former 
Act  March  3,  1797,  c.  13.  (1843)  4  Op. 
Atty.  Gen.  182. 

Neither  the  President  nor  Secretary 
of  the  Treasury  had  power  under  the 
former  act  of  1797  to  remit  the  ton- 
nage duty  assessed  with  reference  to 
the  character  of  the  vessel,  officers,  and 
crew.     (1843)  4  Op.  Atty.  Gen.  273. 

The  additional  tonnage  dues  imposed 
by  R.  S.  §  4219,  as  amended  (ante,  | 
7812),  on  any  vessel  any  officer  of  which 
shall  not  be  a  citizen  of  the  United 
States,  is  not  a  penalty  which  can  be 
remitted  by  virtue  of  this  Bection. 
(1881)   17  Op.  Atty.  Gen.  120. 

The  "additional  duties"  provided  for 
by  section  7  of  the  former  customs  ad- 
ministrative act  of  June  10,  1890  (26 
Stat  134),  are  penalties  within  the 
meaning  of  this  section  and  sections 
10131-J0134,  post.  (1893)  20  Op.  Atty. 
Gen.  660. 

The  Secretary  of  the  Treasury  may 
remit  additional  duties  provided  for  by 
the  former  customs  act  of  June  10,  1890 
(section  7),  but  has  no  power  to  remit 
any  part  of  the  duties  strictly  so  called, 
however  erroneously  they  may  have 
been  assessed.    Id. 

Where  payment  of  the  penal  duties 
imposed  under  section  7  of  the  former 
customs  act  of  June  10,  1890,  is  re- 
quired as  a  condition  precedent  to  the 
delivery  of  the  goods,  the  power  of  the 
Secretary  of  the  Treasury  to  remit  such 
penalties  is  unavailing  in  many  cases, 
but  not  in  the  case  of  warehoused  goods, 
nor  where  the  penalties  are  first  assess- 
ed upon  final  liquidation  after  the  de- 
livery of  the  goods  to  the  importer. 
(1896)  21  Op.  Atty.  Gen.  418. 

5.  "Prosecution."  — "Prosecution,"  as 
used  in  the  act  for  the  remission  of 
penalties,  includes  all  the  proceedings 
in  a  suit,  as  well  before  as  after  judg- 
ment, including  the  execution.  U.  S.  v. 
Morris  (C.  C.  1822)  Fed.  Cas.  No.  15,- 
816. 
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6.  Time  for  proceedings.— The  Secre- 
tary of  the  Treasury  has  authority  to 
remit  a  forfeiture  or  penalty  accruing 
under  the  Revenue  Laws  at  any  time 
befdre  or  after  final  sentence  of  con- 
demnation or  judgment  for  the  penalty 
until  the  money  is  paid  over  to  the 
collector  for  distribution.  U.  S.  v.  Mor- 
ris (1825)  10  Wheat.  246,  291,  6  U  Ed. 
314. 

The  provisions  giving  any  person  who 
hag  incurred  a  penalty  or  forfeiture  un- 
der the  laws  relating  to  the  collection  of 
dirties  or  taxes  or  to  the  registration  of 
Teasels  the  right  to  prefer  a  petition 
through  the  judge  of  the  district  for  a 
remission  of  such  penalty  or  forfeiture 
by  the  Secretary  of  the  Treasury  does 
not  require  the  court  to  postpone  the 
trial  of  an  action  brought  to  recover 
the  penalty  on  the  presenting  of  such  a 
petition,  the  secretary  having  the  same 
power  to  remit  the  penalty  after  as  be- 
fore judgment  thereon.  Peacock  v.  U. 
S.  (1903)  125  Fed.  583,  60  C.  C.  A. 
389. 

A  proceeding  under  this  act  as  for- 
merly enacted,  for  the  remission  of  a 
forfeiture,  cannot  be  maintained  until 
the  forfeiture  suit  has  proceeded  to 
judgment  In  re  Princess  of  Orange 
(D.  C.  1831)  Fed.  Cas.  No.  11,431. 

This  section  gives  the  secretary  of 
the  treasury  full  power  to  remit  any 
forfeiture  occurring  without  willful 
negligence  or  intentional  fraud,  and  this 
power  of  remission  may  be  exercised 
after  judgment  of  condemnation  and  be- 
fore payment  of  the  proceeds  to  the 
collector.  TJ.  S.  v.  Griswold  (D.  C. 
1885)  24  Fed.  361,  365,  affirmed  (G.  C. 
1887)  30  Fed.  762. 

After  a  fine  has  been  imposed  by  a 
collector  of  customs  for  a  violation  of 
the  revenue  laws,  and  collected  and  dis- 
tributed, the  Secretary  of  the  Treasury 
is  not  authorized,  under  former  Act  of 
March  3,  1797,  c.  13,  and  Act  July  14, 
1832,  c.  233,  or  either  of  them,  to  re- 
mit it    (1837)  3  Op.  Atty.  Gen.  237. 

7.  Jurisdiction  of  Judge.— In  a  pro- 
ceeding for  the  remission  of  a  forfei- 
ture, the  judge  has  jurisdiction  to  deter- 
mine whether  the  case  presented  to  him 
falls  within  the  statute.  In  re  Princess 
of  Orange  (D.  C.  1831)  Fed.  Cas.  No. 
11,431. 

8.  Effect  of  ruling  on  application  for 
remission.— A  court  in  considering  the 
question  of  forfeiture  under  the  revenue 
laws  will  disregard  a  refusal  of  the 
secretary  of  the  treasury  to  remit  the 


penalty.  The  Cotton  Planter  (C.  C. 
1810)  Fed.  Cas.  No.  3,270. 

Where  a  forfeiture  is  remitted  by  the 
secretary  of  the  treasury,  pursuant  to 
the  statute  authorizing  him  to  do  so, 
the  cause  of  forfeiture  is  released,  and 
any  exactions  based  thereon  are  illegal. 
Murray  v..  Arthur  (C.  C.  1876)  Fed. 
Cas.  No.  0,056. 

The  collector  muBt  restore  the  prop- 
erty to  the  petitioner  without  order  of 
court,  where  the  secretary  of  the  treas- 
ury remitted  the  forfeiture  under  the 
former  Act  March  3,  1797,  §  13,  before 
the  libel  or  information  was  filed;  oth- 
erwise, where  the  remission  was  made 
after  the  proceedings  are  commenced. 
The  Palo  Alto  (D.  C.  1847)  Fed.  Cas. 
No.  10,700. 

9.  Revocation  of  remission.— The  sec- 
retary may  revoke  the  warrant  of  re- 
mission after  it  has  been  communicated 
to  the  claimant  and  until  the  property 
is  actually  delivered.  The  Palo  Alto 
(D.  C.  1847)  Fed.  Cas.  No.  10,700. 

But  where  the  remission  is  on  con- 
dition, the  secretary  cannot  revoke  the 
remission  after  the  condition  is  per- 
formed; and  a  revocation  is  not  op- 
erative until  the  claimant  has  notice 
thereof.    Id. 

The  secretary  of  the  treasury  may  re- 
turn the  findings  to  the  United  States 
commissioner  for  a  further  hearing  on 
a  claim  of  newly  discovered  evidence. 
(1896)  21  Op.  Atty.  Gen.  289. 

10.  Conditional  remission.— The  sec- 
retary of  the  treasury  may  remit  the 
whole  or  any  part  of  a  forfeiture,  and 
may  make  conditions  upon  such  remis- 
sion, the  acceptance  of  which  will  bind 
the  party  by  way  of  estoppel.  Jung- 
bluth  v.  Redfield  (C.  C.  1858)  Fed.  Cas. 
No.  7,583. 

The  authority  vested  in  the  Secretary 
of  the  Treasury  by  former  Act  of 
March  3,  1797,  c,  13,  to  remit  penalties 
and  forfeitures  in  certain  cases,  did  not 
authorize  him  to  remit  upon  conditions 
*hich  would  leave  the  officer  who  seized 
liable  to  a  suit  for  damages.  (1852)  5 
Op.  Atty.  Gen.  658. 

Cited    without    definite    application, 

Fairbauk  v.  U.  S.  (1901)  21  Sup.  Ct. 
648,  663,  181  U.  S.  283,  45  L.  Ed.  862 
(dissenting  opinion);  Helwig  v.  U.  S. 
(1903)  23  Sup.  Ct.  427,  188  U.  S.  605, 
47  L.  Ed.  614;  U.  S.  v.  Curtis  (D.  C. 
1883)  16  Fed.  184,  188;  U.  S.  v.  Mad- 
ison (D.  C.  1884)  21  Fed.  628;  The 
Scow  No.  1  (D.  C.  1909)  169  Fed.  717. 


§  10131.  (R.  S.  §  5293,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Upon  investigation  under  regulations  of  Secretary  of  Treasury. 
The  Secretary  of  the  Treasury  is  authorized  to  prescribe  such  rules 
and  modes  of  proceeding  to  ascertain  the  facts  upon  which  an  applica- 
tion for  remission  of  a  fine,  penalty,  or  forfeiture  is  founded,  as  he 
deems  proper,  and,  upon  ascertaining  them,  to  remit  the  fine,  penalty, 
or  forfeiture,  if  in  his  opinion  it  was  incurred  without  willful  negli- 
gence or  fraud,  in  either  of  the  following  cases : 
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First.  If  the  fine,  penalty,  or  forfeiture  was  imposed  under  author- 
ity of  any  revenue  law,  and  the  amount  does  not  exceed  one  thou- 
sand dollars. 

Second.  Where  the  case  occurred  within  either  of  the  collection- 
districts  in  the  States  of  California  or  Oregon. 

Third.  If  the  fine,  penalty,  or  forfeiture  was  imposed  under  author- 
ity of  any  provisions  of  law  relating  to  the  importation  of  merchan- 
dise from  foreign  contiguous  territory,  or  relating  to  manifests  for 
vessels  enrolled  or  licensed  to  carry"  on  the  coasting-trade  on  the 
northern,  northeastern,  and  northwestern  frontiers. 

Fourth. 

Fifth.  If  the  fine,  penalty,  or  forfeiture  was  imposed  by  authority  of 
any*  provisions  of  law  for  levying  or  collecting  any  duties  or  taxes, 
or  relating  to  registering,  recording,  enrolling,  or  licensing  vessels, 
and  the  case  arose  within  the  collection-district  of  Alaska,  or  was  im- 
posed by  virtue  of  any  provisions  of  law  relating  to  fur-seals  upon 
the  islands  of  Saint  Paul  and  Saint  George. 

Act  July  14,  1832,  c.  233,  4  Stat.  597.  Act  Sept  28,  1850,  c  79,  1 4,  9  Stat. 
509.  Act  June  27,  1864,  c.  164,  |  8,  13  Stat.  198.  Act  July  18,  1866,  c  201, 
§  16,  14  Stat.  182.  Act  July  27,  1868,  c.  273,  §§  8,  9, 15  Stat.  242.  Act  July  1, 
1870,  c.  185,  §  9,  16  Stat.  179.  Act  July*l,  1870,  c  189,  §  7,  16  Stat  182. 
Act  Feb.  27,  1877,  c.  69,  §  1,  19  Stat  253. 

This  section  was  amended  by  Act  Feb.  27,  1877,  c.  69,  (  1,  cited  above,  by 
striking  out,  after  the  word  "First,"  the  words  "If  the  fine,  penalty,  or  for- 
feiture was  imposed  under  authority  of  any  provisions  of  law  for  imposing  or 
collecting  any  duties  or  taxes,  or  relating  to  registering,  recording,  enrolling, 
or*  licensing  vessels,  and  the  amount  does  not  exceed  fifty  dollars,"  which  con- 
stituted the  first  subdivision  of  the  section  as  originally  enacted,  and  by  trans- 
posing the  fourth  subdivision  so  as  to  make  it  the  first  subdivision,  as  set  forth 
here.    . 

Provisions  relating  to  the  proceedings  in  court  and  before  the  Secretary  of  the 
Treasury  for  relief  of  persons  charged  with  incurring  fines,  penalties,  forfei- 
tures, or  disabilities  other  than  imprisonment  for  violations  of  the  customs- 
revenue  laws  were  made  by  the  Anti-Moiety  Act  of  June  22,  1874,  c.  391,  §fr 
17,  18,  20,  post,  |§  10132-10134. 

Provisions  for  remission  of  forfeitures  and  restoration  of  proceeds  of  sales 
of  property  seized  and  sold  under  the  revenue  laws,  to  be  granted  on  applica- 
tion to  the  Secretary  of  the  Treasury  therefor,  were  made  by  R.  S.  §  3078,  ante, 
(  5781. 

Provisions  for  remission  of  fines,  penalties,  and  forfeitures,  etc.,  under  laws 
relating  to  the  officers,  etc.,  or  business  of  the  postal  service,  on  investigation  by 
the  Auditor  of  the  Treasury  for  the  Post-Office  Department  under  rules,  etc., 
prescribed  by  the  Postmaster-General,  by  said  Auditor  with  the  written  con- 
Bent  of  the  Postmaster-General,  were  made  by  ft.  S.  §  409,  ante,  (  601. 

Notes  of  Decisions 


Revenue  laws.— The  power  of  the 
Secretary  of  the  Treasury  to  remit  a 
forfeiture  or  penalty  accruing  under 
the  revenue  laws  extends  to  the  shares 
of  the  forfeiture  or  penalty  to  which 
the  officers  of  the  customs  are  entitled 
as  well  as  to  the  interest  of  the  Unit- 
ed  States.  U.  S.  v.  Morris  (1825)  10 
Wheat  246,  291,  6  L.  Ed.  314. 

This  section  gives  the  Secretary  of 
the  Treasury  power  to  remit  fines, 
penalties,  or  forfeitures  imposed  by 
authority  of  any  provision  of  law  re- 
ferred to  in  the  first  paragraph  "for 
imposing  or  collecting  any  duties  or 
taxes,"  where  the  amount  of  the  fine, 
penalty,  or  forfeiture  does  not  exceed 
one  thousand  dollars,  without  the  sum- 
mary inquiry  and  statement  of  facts  by 
a  judge,  as  provided  in  the  preceding 
section.     (1874)  14  Op.  Atty.  Gen.  454. 

Where  the  delinquent,  a  private 
banker,  was  not  guilty  of  fraud  or  will- 
ful negligence,  but  in  ignorance  of  the 
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internal  revenue  statute  failed  to  make 
his  semiannual  return,  and  obeyed  the 
law  as  soon  as  he  knew  its  require- 
ments, held,  that  the  facts  bring  it 
within  the  discretion  of  the  Secretary 
of  the  Treasury,  given  by  this  section, 
to  remit  fines,  penalties,  etc.  (1882) 
17  Op.  Atty.  Gen.  433. 

It  is  within  the  discretion  of  the  Sec- 
retary of  the  treasury  under  this  sec- 
tion to  remit  a  penalty  imposed  under 
section  5899,  ante,  for  failure  to  list 
taxable  property  as  required  by  sec- 
tion 5896,  ante.     Id. 

The  Secretary  of  the  Treasury  has 
no  power  to  remit  the  forfeiture  of 
articles  contained  in  the  same  pack- 
age with  other  articles  imported  in  vi- 
olation of  the  former  statutes  relat- 
ing to  customs  duties.  (1886)  18  Op. 
Atty.  Gen.  424. 

The  secretary  of  the  treasury  can- 
not remit  a  penalty  imposed  on  a  firm 
for   fraudulent  undervaluation   by   one 
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member,  though  it  was  his  purpose  to 
chest  the  firm  aa  well  as  the  United 
States.     (1894)  21  Op.  Atty.  Gen.  90. 

Penalties  not  over  $1,000  in  customs 
revenue  cases  may  be  remitted  under 
this  section  without  a  proceeding  be- 
fore the  district  judge.  (1894)  21  Op. 
Atty.  Gen.  101. 

Said  limit  of  $1,000  refers  to  the 
amount  of  the  penalty  to  be  remitted 
and  not  to  the  value  of  merchandise. 
Id. 

The  Secretary  of  the  Treasury  has 
the  power  to  remit  penal  duties  under 
this  section  in  the  case  of  any  invoice 
under  $1,000,  although  it  may  be  part 
of  an  entry  whose  total  amount  is  over 
$1,000.    (1895)  21  Op.  Atty.  Gen.  283. 

The  Secretary  of  the  Treasury  had 
authority,  under  this  section,  to  remit 
the  penalty  imposed  on  a  national  bank 
for  its  failure  to  make  a  timely  return 
of  its  liability  for  the  special  tax  lev- 
ied under  section  2  of  the  war  revenue 
act  of  June  13,  1898.  (1901)  23  Op. 
Atty.  Gen.  398. 

lie  words  "any  revenue  laws"  au- 
thorize the  remission  of  a  penalty  un- 
der the  internal  revenue  laws  as  well 
as  under  the  customs  revenue  laws. 
Opinion  of  Attorney  General  Brewster 
of  July  28,  1882  (17  Op.  433),  concur- 
red in.    Id. 

The  additional  tax  of  60  per  cent, 
imposed  by  section  5899,  ante,  is  a 
penalty.     Id. 

The  power  of  the  Secretary  of  the 
Treasury  to  release  and  remit  fines, 
penalties,  and  forfeitures  under  sec- 
tion 5784,  ante,  and  this  section,  and 
under  sections  10132,  10133,  post,  now 
subject  to  the  restriction  of  section  7 
of  the  customs  administrative  act  as 
amended  (30  Stat  212),  relates  only  to 
civil  liability  and  consequences  where 
the  value  of  the  property  seized  or  the 
amount  of  the  fine  or  forfeiture  incur- 
red does  not  exceed  $1,000,  but  does 
not  include  penalties  "accrued"  or  'in- 
curred" which  have  been  "adjudged" 
as  part  of  the  punishment  under  an 
"indictment."  (1903)  24  Op.  Atty. 
Gen.  583. 

The  Secretary  of  the  Treasury  was 
without  authority  to  remit  or  mitigate 


a  seizure  made  pursuant  to  the  provi- 
sions of  subsection  7  of  section  28  of 
the  former  tariff  act  of  Aug.  5,  1909 
(36  Stat.  95),  on  shipments  of  import- 
ed frozen  eggs,  where  the  appraised 
value  of  the  eggs  exceeded  their  en- 
tered value  more  than  75  per  cent. 
(1911)  29  Op.  Atty.  Gen.  261. 

As  to  customs  duties,  see,  also,  note 
under  §  10130,  ante. 

Seizures  In  California  and  Oregon.— 

The  Secretary  of  the  Treasury  was 
authorized  by  Act  Sept  28,  1850,  c. 
79  (substantially  re-enacted  herein)  r 
to  indemnify  owners  of  goods  for  dam- 
ages caused  by  improper  seizures  in 
the  districts  of  Upper  California  and 
Oregon.     (1852)  5  Op.  Atty.  Gen.  50& 

Seal  hunting.— Under  this  section, 
fifth  paragraph,  the  secretary  has 
power  to  remit  the  forfeiture  of  a  ves- 
sel condemned  for  seal  hunting,  but 
only  where  the  forfeiture  was  impos- 
ed "by  virtue  of  any  provisions  of  law 
relating  to  fur  seals  upon  the  islands 
of  St.  Paul  and  St.  George."  (1887) 
18  Op.  Atty.  Gen.  584;  (1887)  19  Op. 
Atty.  Gen.  5. 

Registering,  recording,  onrolling,  or 
licensing  vessels.— Under  this  section 
prior  to  amendment,  if  the  fine,  pen- 
alty, or  forfeiture  was  imposed  by  any 
provision  of  law  referred  to  in  the 
same  paragraph,  "relating  to  register- 
ing, recording,  enrolling,  or  licensing 
vessels,"  power  was  given  the  Secre- 
tary to  remit  the  same,  without  the 
summary  inquiry  and  statement  men- 
tioned only  where  the  amount  did  not 
exceed  fifty  dollars.  (1874)  14  Op. 
Atty.  Gen.  454. 

The  word  "vessels,"  in  New  York: 
Harbor  Act  (ante,  §  9934),  does  not 
relate  to  vessels  in  the  sense  contem- 
plated by  this  section.  (1904)  25  Op. 
Atty.   Gen.  220. 

Cited  without  definite  application, 
Von  Cotzhausen  v.  Nazro  (1883)  2 
Sup.  Ct.  503,  506,  107  U.  S.  215,  27  L- 
Ed.  540;  Logan  v.  U.  8.  (1892)  12  Sup. 
Ct.  617,  629,  144  U.  8.  263,  36  L.  Ed. 
429. 


§  10132.  (Act  June  22,  1874,  c.  391,  §  17.)  Petition  to  court  for 
relief  by  persons  charged  with  having  incurred  fines,  etc.,  un- 
der customs-revenue  laws ;  summary  hearing  by  district  judge ; 
notice  to  district  attorney  and  collector. 

Whenever,  for  an  alleged  violation  of  the  customs-revenue  laws, 
any  person  who  shall  be  charged  with  having  incurred  any  fine, 
penalty,  forfeiture,  or  disability  other  than  imprisonment,  or  shall 
be  interested  in  any  vessel  or  merchandise  seized  or  subject  to 
seizure,  when  the  appraised  value  of  such  vessel  or  merchandise 
is  not  less  than  one  thousand  dollars,  shall  present  his  petition  to  the 
judge  of  the  district  in  which  the  alleged  violation  occurred,  or  in 
which  the  property  is  situated,  setting  forth,,  truly  and  particularly, 
the  facts  and  circumstances  of  the  case,  and  praying  for  relief,  such 
judge  shall,  if  the  case,  in  his  judgment,  requires,  proceed  to  inquire, 
in  a  summary  manner  into  the  circumstances  of  the  case,  at  such. 
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reasonable  time  as  may  be  fixed  by  him  for  that  purpose,  of  which 
the  district  attorney  and  the  collector  shall  be  notified  by  the  peti- 
tioner, in  order  that  they  may  attend  and  show  cause  why  the  peti- 
tion should  be  refused.     (18  Stat.  189.) 

This  section  and  the  two  sections  next  following  were  part  of  the  Anti-Moiety 
Act  of  June  22,  1874,  c  391,  cited  above. 
See  notes  to  section  2  of  the  act,  ante,  §  5796. 

Notes  of  Decisions 


Scope  of  statutes—The  remedy  offer* 
ed  by  this  and  the  .next  section  to  one 
who  is  exposed  to  a  fine,  penalty,  or 
forfeiture,  in  cases  provided  for,  is 
not  exclusive,  but  relief  by  way  of 
compromise  may  also  be  extended  un- 
der section  6375,  ante.  (1879)  16  Op. 
Atty.  Gen.  259;  (1894)  20  Op.  Atty. 
Gen,  727. 

The  power  to  remit  relates  only  to 
civil  liability.  (1903)  24  Op.  Atty. 
Gen.   583. 

Conditions  precedent  and  right  to 
remedy. — No  application  for  remission 
of  the  penalty  of  forfeiture  of  import- 
ed merchandise  can  be  instituted,  un- 
der this  section,  until  a  forfeiture  has 
been  declared.  U.  S.  v.  150  V12  Doz- 
en  Long  Gloves  (D.  G.  1909)  168  Fed. 
1010. 

An  applicant,  under  this  section,  for 
remission  of  the  penalty  of  forfeiture, 
is  not,  though  charged  with  due  notice 
of  the  forfeiture  proceedings,  debarred 
from  making  such  application  by  rea- 
son of  failure  to  appear  as  claimant 
in  those  proceedings.     Id. 

Proceedings  before  Judge,— The  Sec- 
retary of  the  Treasury  is  not  author- 
ized to  remit  penalties  incurred  under 
section  7  of  the  former  customs  admin- 
istrative act  of  June  10,  1890  (26  Stat. 
134),  amounting  to  more  than  $1,000, 
until  after  the  proper  proceeding  be- 


fore a  district  judge.     (1894)   21  Op. 
Atty.  Gen.  101. 

"Persons  Incurring  forfeiture.'9  — 
Where  a  vessel  was  condemned  and 
sold  by  decree  of  a  United  States  court 
as  a  forfeiture  under  section  5565, 
ante,  for  landing  after  sunset  certain 
cases  of  foreign  gin  and  brandy,  valued 
at  more  than  $400,  the  proceeds  of 
the  sale  being  still  retained  subject  to 
the  orders  of  the  court,  held,  that  the 
owner  and  a  mortgagee  of  the  vessel 
are  persons  who  incurred  the  forfeiture 
within  the  meaning  of  this  and  the  next 
section,  which  authorize  the  Secretary 
of  the  Treasury  to  remit  such  forfei- 
ture, "if  in  his  opinion  the  same  shall 
have  been  incurred  without  willful  neg- 
ligence or  any  intention  of  fraud  in  the 
person  or  persons  incurring  the  for- 
feiture."   (1880)  16  Op.  Atty.  Gen.  473. 

Customs— Revenue  laws.— This  sec- 
tion does  not  apply  to  the  case  of  a 
tonnage  tax  alleged  to  have  been  levied 
in  excess  of  the  lawful  rate.  In  re 
Laidlaw  (C.  C.  1890)  42  Fed.  401. 

This  section  supersedes  section  10130, 
ante,  as  to  all  cases  arising  under  the 
customs  revenue  laws,  except  those  of 
vessels  and  merchandise  seized  or  sub- 
ject to  seizure  and  of  less  value  than 
$1,000.     (1894)  21  Op.  Atty.  Gen.  101. 

See,  also,  note  under  §  10130,  ante. 

Cited    without    definite    application, 

Helwig  v.  U.  S.  (1903)  23  Sup.  Ct  427, 
188  TJ.  S.  605,  47  L.  Bd.  614. 


§  10133.  (Act  June  22,  1874,  c.  391,  §  18.)     Hearing;  evidence; 
transmission  to  Secretary  of  Treasury. 

The  summary  investigation  hereby  provided  for  may  be  held 
before  the  judge  to  whom  the  petition  is  presented,  or  if  he  shall  so 
direct,  before  any  United  States  commissioner  for  such  district,  and 
the  facts  appearing  thereon  shall  be  stated  and  annexed  to  the  peti- 
tion, and,  together  with  a  certified  copy  of  the  evidence,  transmitted 
to  the  Secretary  of  the  Treasury,  who  shall  thereupon  have  power 
to  mitigate  or  remit  such  fine,  penalty,  or  forfeiture,  or  remove 
such  disability,  or*any  part  thereof,  if,  in  his  opinion,  the  same  shall 
have  been  incurred  without  willful  negligence  or  any  intention  of 
fraud  in  the  person  or  persons  incurring  the  same,  and  to  direct  the 
prosecution,  if  any  shall  have  been  instituted  for  the  recovery  thereof, 
to  cease  and  be  discontinued  upon  such  terms  or  conditions  as  he 
may  deem  reasonable  and  just.    (18  Stat.  190.)* 

Notes  of  Decisions 


"Persons  Incurring  forfeiture."— See 
note  under  preceding  section. 

Report  of  commissioner.— Exceptions 
to  the  report  of  a  United  States  com- 
missioner,  to  whom  a  case  has  been 
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referred  for  summary  investigation 
hereunder,  to  ascertain  the  amount  of 
freight  due  the  owners  of  a  vessel  on 
importations  forfeited  by  reason  of  un- 
dervaluation,   should    not    be    passed 
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upon  by  the  court,  but  go  with  the  re- 
port to  the  secretary  of  the  treasury, 
and  be  considered  by  him  in  making 
DP  his  judgment  in  the  case;  and  an 
expression  of  the  commissioner  as  to 
the  law  of  the  case  should  be  stricken 
from  the  report  as  not  coming  within 
the  reference.  U.  S.  v.  Six  Hundred 
Tens  of  Iron  Ore  (D.  C.  1874)  17  Fed. 
137. 

Further  hearing  before  oo  m  Mission - 


ei*d— In  proceedings  for  remission  of 
penalties  hereunder,  the  Secretary  of 
the  Treasury  may  return  the  findings 
to  the  United  States  commissioner  for 
a  further  hearing  before  him  upon  a 
claim  of  newly  discovered  evidence. 
(1890)  21  Op.  Atty.  Gen.  289.  CON- 
TRA, (1897)  21  Op.  Atty.  Gen.  549. 

Oited  without  definite  application, 
Helwig  v.  U.  S.  (1903)  23  Sup.  Ot  427, 
188  U.  S.  605,  47  L.  Ed.  614. 


§  10134.  (Act  June  22,  1874,  c.  391,  §  20.)  Applicants  to  Secretary 
of  Treasury  for  remission,  etc.,  of  fines,  etc.,  to  notify  district 
attorney  and  collector;  duty  of  district  attorney  and  collector. 

Whenever  any  application  shall  be  made  to  the  Secretary  of  the 
Treasury  for  the  mitigation  or  remission  6f  any  fine,  penalty,  or 
forfeiture,  or  the  refund  of  any  duties,  in  case  the  amount  involved 
is  not  less  than  one  thousand  dollars,  the  applicant  shall  notify 
the  district  attorney  and  the  collector  of  customs  of  the  district  in 
which  the  duties,  nne,  penalty,  or  forfeiture  accrued ;  and  it  shall 
be  the  duty  of  such  collector  and  district  attorney  to  furnish  to 
the  Secretary  of  the  Treasury  all  practicable  information  necessary 
to  enable  him  to  protect  the  interests  of  the  United  States.  (18 
Stat.  190.) 

Notes  of  Decisions 


Refold  of  penalties.— This  section 
confers  no  power  upon  the  Secretary 
of  the  Treasury  to  refund  any  duties, 
penal  or  otherwise.  There  is  no  stat- 
utory authority  to  refund  penal  duties 
on  the  ground  that  they  were  incurred 


without  willful  negligence  or  an  inten- 
tion of  fraud.  (1896)  21  Op.  Atty.  Gen. 
820. 

As  to  "additional  duties"  as  penalties, 
see  note  under  §10130,  ante. 


§  10135.  (R.  S.  §  5294,  as  amended,  Act  Dec.  15,  1894,  c.  7,  and  Act 
March  2,  1896,  c.  37.)     Remission  of  penalties  under  laws  re- 
lating to  vessels;  informers'  rights;  manner  of  ascertaining 
facts. 
The  Secretary  of  the  Treasury  may,  upon  application  therefor, 
remit  or  mitigate  any  fine,  penalty,  or  forfeiture  provided  for  in  laws 
relating  to  vessels  or  discontinue  any  prosecution  to  recover  penal- 
ties or  relating  to  forfeitures  denounced  in  such  laws,  excepting  the 
penalty  of  imprisonment  or  of  removal  from  office,  upon  such  terms 
as  he,  in  his  discretion,  shall  think  proper ;  and  all  rights  granted  to 
informers  by  such  laws  shall  be  held  subject  to  the  Secretary's  pow- 
ers of  remission,  except  in  cases  where  the  claims  of  any  informer  to 
the  share  of  any  penalty  shall  have  been  determined  by  a  court  of 
competent  jurisdiction  prior  to  the  application  for  the  remission  of  the 
penalty  or  forfeiture;   and  the  Secretary  shall  have  authority  to  as- 
certain the  facts  upon  all  such  applications  in  such  manner  and  un- 
der such  regulations  as  he  may  deem  proper. 

Act  Feb.  28,  1871,  c.  100,  §  64,  16  Stat.  458.  Act  Dec  15,  1894,  c.  7,  28 
8tat  595.     Act  March  2,  1896,  c.  37,  29  Stat.  39. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 

"The  Secretary  of  the  Treasury  may,  upon  application  therefor,  remit  or 
mitigate  any  fine  or  penalty  provided  for  in  laws  relating  to  steam-vessels,  or 
discontinue  any  prosecution  to  recover  penalties  denounced  in  such  laws,  ex- 
cepting the  penalty  of  imprisonment,  or  of  removal  from  office,  upon  such 
terms  as  he,  in  his  discretion,  shall  think  proper;  and  all  rights  granted  to 
informers  by  such  laws  shall  be  held  subject  to  the  Secretary's  power  of  re- 
mission, except  in  cases  where  the  claims  of  any  informer  to  the  share  of  any 
penalty  shall  have  been  determined  by  a  court  of  competent  jurisdiction,  prior 
to  the  application  for  the  remission  of  the  penalty;  and  the  Secretary  shall 
have  authority  to  ascertain  the  facts  upon  all  such  applications,  in  such  man- 
ner and  under  such  regulations  as  he  may  deem  proper." 

It  was  amended  by  Act  Dec.  15,  1894,  c.  7,  cited  above,  by  changing  "steam- 
Teasels,"  in  the  first  sentence  of  the  section  to  "vessels." 
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It  was  farther  amended  by  Act  March  2,  1896,  c  87,  last  cited  above,  to 
read  as  set  forth  here. 

The  Secretary  of  Commerce  was  authorized  to  remit  penalties  imposed  and 
release  vessels  seized  for  violations  of  regulations  adopted  for  the  movements 
and  anchorage  of  vessels  in  St.  Mary's  River,  by  Act  March  6,  1896,  c  49,  as 
amended  by  Act  April  26,  1906,  c.  1874,  §§  2,  3,  ante,  §  9956. 

The  fines  prescribed  for  the  violation  of  R.  S.  §  4153,  as  amended  by  Act 
June  19,  1886,  c.  421,  §  5,  ante,  §  7730,  R.  S.  §  4177,  as  amended  by  Act  June 
19,  1886,  c.  421,  §  6,  ante,  §  7757,  and  Act  June  19,  1886,  c.  421,  §|  7,  8,  ante, 
H  8096,  8125,  could  be  remitted  or  mitigated  by  the  Secretary  of  the  Treasury 
when  the  offense  for  which  the  fine  was  imposed  was  not  willfully  committed, 
by  section  9  of  said  Act  June  19,  1886,  c.  421,  ante,  $  8126. 

The  Secretary  of  the  Treasury  was  authorized  to  refund  penalties  imposed 
for  violations  of  laws  relating  to  vessels  or  seamen,  by  Act  June  26,  1884,  c 
121,  |  26,  post,  {  10136. 

Notes  of  Decisions 


Validity  and  scope.— Act  .  July  13, 
1861,  forfeits  goods  brought  from  a 
state  in  rebellion  into  another  state. 
Held,  that  the  secretary  of  the  treas- 
ury's remission  of  the  forfeiture  incur- 
red under  that  act,  to  the  owner  of  a 
vessel  and  cargo  captured  while  run- 
ning the  blockade,  was  no  bar  to  the 
condemnation  of  Buch  vessel  and  car- 
go as  prize  of  war.  The  Grey  Jacket 
(1806)  72  U.  S.  (5  Wall.)  342,  18  L. 
Ed.  646. 

The  secretary  of  the  treasury  has  no 
power  in  any  case  to  remit  the  for- 
feiture of  property  captured  as  mari- 
time prize  of  war.    Id. 

Act  Feb.  14,  1903,  establishing  De- 
partment of  Commerce  and  Labor,  does 
not  confer  on  the  department  greater 
power  to  remit  fines  and  penalties  un- 
der this  section  than  was  exercised  by 
the  Secretary  of  the  Treasury.  Find- 
lay  v.  U.  S.  (1915)  225  Fed.  337,  139 
C.  O.  A.  207. 

An  application  under  this  section  is 
based  on  an  admission  that  the  fine  or 
penalty  has  been  incurred.    Id. 

This  section  is  not  unconstitutional 
It  does  not  infringe  the  pardoning  pow- 
er of  the  president.  The  Laura  (C.  O. 
1881)  8  Fed.  612,  decree  affirmed  Pol- 
lock v.  Bridgeport  S.  S.  Co.  (1885)  5 
Sup.  Ct  881,  114  U.  S.  411,  29  L. 
Ed.  147. 

This  section,  as  amended  by  the  act 
of  December  15,  1894  (28  Stat  595), 
applies  to  fines  and  penalties  only,  and 
does  not  authorize  the  Secretary  of  the 
Treasury  to  remit  a  forfeiture.  (1896) 
21  Op.  Atty.  Gen.  291. 

The  Secretary  has  authority  to  re- 
turn a  deposit  to  cover  a  fine  which 
might  be  due,  but  which  turns  out  not 
to  have  been  incurred.'  Such  return 
would  not  be  a  remission  of  a  fine  or 
penalty,  but  the  restitution  of  an 
amount  to  which  the  government  was 
never  justly  entitled.  (1900)  23  Op. 
Atty.  Gen.  271. 

The  general  doctrine  expressed  in  the 
opinion  of  February  3,  1894  (20  Op. 
705),  concurred  in.    Id. 

Power  of  remission  of  fines  for  es- 
cape of  alien  immigrants  ordered  to  be 
deported  is  not  conferred  by  this  sec- 
tion, as  amended  March  2,  1896  (30 
Stat.  39).     Id. 

The  word  "vessels/'  as  used  in  New 
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York  Harbor  Act  (25  Stat  209),  does 
not  relate  to  vessels  in  the  sense  con- 
templated by  this  act  (1904)  25  Op. 
Atty.  Gen.  220. 

The  Secretary  of  Commerce  and  La- 
bor had  authority,  under  this  section,  to 
remit  or  mitigate  a  penalty  after  en- 
try of  final  judgment  incurred  for  vio- 
lating a  provision  of  law  relating  to 
vessels  and  seamen  and  discontinue  the 
prosecution.  (1911)  29  Op.  Atty.  Gen. 
149. 

The  Secretary  of  Commerce  and  La- 
bor had  no  authority  to  remit  or  miti- 
gate a  penalty  or  forfeiture  imposed 
upon  a  vessel  for  a  violation  of  sec- 
tion 9157,  ante,  which  requires  a  ves- 
sel to  obtain  a  bill  of  health  before 
clearing  any  foreign  port  for  a  port  in 
the  United  States,  as  that  matter  still 
remains  within  administrative  jurisdic- 
tion and  control  of  the  Secretary  of  the 
Treasury.  (1911)  29  Op.  Atty.  Gen. 
169. 

"Informers."— The  term  "informer," 
as  used  in  this  section,  includes  the 
plaintiff  in  a  popular  action,  or  a  per- 
son suing  foe  a  penalty  given  by  stat- 
ute to  any  person  suing  for  the  same. 
Pollock  v.  The  Laura  (D.  C.  1880)  5 
Fed.  133,  142. 

Rights  of  officers  and  Informers  un- 
der prior  acts*— See  The  Margaretta 
(C.  C.  1815)  Fed.  CaB.  No.  9,072; 
The  Hollen  (C.  C.  1818)  Fed.  CaB.  No. 
6,608;  U.  S.  v.  Morris  (C.  O.  1822) 
Fed.  Cas.  No.  15,816;  In  re  Princess 
of  Orange  (D.  0.  1831)  Fed.  Cas.  No. 
11,431;  U.  S.  v.  Thomasson  (D.  O. 
1869)  Fed.  Cas.  No.  16,479;  (1847) 
4  Op.  Atty.  Gen.  573;  (1863)  10  Op. 
Atty.  Gen.  452;  (1864)  11  Op.  Atty. 
Gen.  122;  (1889)  19  Op.  Atty.  Gen. 
344;  (1895)  21  Op.  Atty.  Gen.  264; 
(1900)  23  Op.  Atty.  Gen.  18. 


Transportation      of      passengers.- 

r  emission  by  the  secretary  of  the 
treasury,  under  this  section  as  exist- 
ing in  1885,  of  penalties-  incurred  by  a 
steam  vessel  for  taking  on  board  an 
unlawful  number  of  passengers,  grant- 
ed before  trial  of  a  suit  in  rem,  brought 
for  the  penalties  against  the  vessel, 
by  an  informer,  discharges  all  liability 
in  the  suit.  The  Laura  (1885)  5  Sup. 
Ct  881,  882,  114  U.  8.  411,  29  L.  Ed. 
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147,  affirming  decree  (C.  0.  1881)  8 
Fed.  612. 

A  bond  to  secure  payment  of  penal- 
ties for  violations  of  the  Passenger 
Act  of  1882,  and  proceedings  leading 
up  to  it  held  not  an  admission  of  lia- 
bility for  penalties  or  an  application 
for  remission  under  this  section. 
Pindlay  v.  U»  S.  (1915)  226  Fed.  337, 
139  C.  0.  A.  207. 

This  section,  when  considered  in  con- 
nection with  the  history  of  the  legis- 
lation and  with  the  interpretation  plac- 
ed thereon  by  Attorney  Generals  does 
not  authorize  remission  of  penalties 
for  violations  of  the  Passenger  Act  of 
1882.     Id. 

Under  this  section  the  power  of  the 
Secretary  of  the  Treasury  to  remit 
penalties  incurred  under  section  8229, 
ante,  for  carrying  a  greater  number 
of  passengers  than  the  certificate  of 
inspection  of  a  steam  vessel  permits 
is  not  a  power  to  pardon,  but  is  a  con- 
dition annexed  to  the  grant  of  the 
penalty,  and  his  power  to  remit  penal- 
ties extends  as  well  to  those  given  to 
the  informer  as  to  those  given  to  the 
United  States,  or  partly  to  each,  and 
in  all  cases  may  be  exercised  as  well 
after  as  before  suit  brought,  provided 

the  informer's  claim  has  not  been 
actually  determined.  Pollock  v.  The 
Laura  (D.  G.  1880)  5  Fed.  133,  135. 

In  certain  cases,  under  the  acts  of 
Congress  regulating  the  transportation 
of   passengers    in    merchant    vessels, 


forfeitures  may  be  remitted  by  the 
Secretary  of  the  Treasury.  (1854)  6 
Op.  Atty.  Gen.  893. 

In  cases  of  mere  forfeiture  or  oth- 
er penalties  accruing  to  the  treasury 
under  the  acts  of  Congress  relative 
to  the  transportation  of  passengers, 
the  Secretary  of  the  treasury  may  re- 
mit, as  in  similar  cases  arising  under 
the  revenue  laws.  (1854)  6  Op.  Atty. 
Gen.  488. 

Act  March  8,  1855,  c.  213,  regulat- 
ing the  carriage  of  passengers  in 
steamships  and  other  vessels,  and  im- 
posing penalties  and  punishment  for 
contravention,  is  made  applicable  to 
ships  abroad  in  sixty  days  in  Europe, 
and  six  months  in  other  parts  of  the 
world,  and  requires  notice  of  the  act 
to  be  given  in  all  foreign  ports  through 
the  Department  of  State.  Held  that, 
where  such  notice  had  failed  to  be 
given  in  such  foreign  port,  and  the 
owner  or  master  of  a  vessel  had  thus 
unconsciously  offended,  it  was  proper 
case  for  remission  of  forfeiture  and  for 
pardon  of  the  master.  (1855)  7  Op. 
Atty.  Gen.  489. 

Remission  of  costs.— The  costs  which 
are  not,  as  a  general  rule,  charged 
against  the  defendant  when  proceed- 
ings are  discontinued  by  the  plaintiff, 
may  also  be  remitted  or  mitigated  by 
the  Secretary  in  accordance  with  the 
provisions  of  this  section.  (1911)  29 
Op.  Atty.  Gen.  149. 


§  10136.  (Act  June  26,  1884,  c.  121,  §  26.)  Refunding  of  penalties 
under  laws  relating  to  vessels  or  seamen. 
Whenever  any  fine,  penalty,  forfeiture,  exaction,  or  charge  aris- 
ing under  the  laws  relating  to  vessels  or  seamen  has  been  paid  to 
any  collector  of  customs  or  consular  officer,  and  application  has 
been  made  within  one  year  from  such  payment  for  the  refunding  or 
remission  of  the  same,  the  Secretary  of  the  Treasury,  if  on  investiga- 
tion he  finds  that  such  fine,  penalty,  forfeiture,  exaction,  or  charge 
was  illegally,  improperly,  or  excessively  imposed,  shall  have  the  pow- 
er, either  before  or  after  the  same  has  been  covered  into  the  Treas- 
ury, to  refund  so  much  of  such  fine,  penalty,  forfeiture,  exaction,  or 
charge  as  he  may  think  proper,  from  any  moneys  in  the  Treasury  not 
otherwise  appropriated.     (23  Stat.  59.) 

This  section  was  part  of  the  Shipping:  Act  of  June  26,  1884,  cited  above. 
See  notes  to  R.  S.  §  4219,  ante,  §  7812,  as  to  other  sections  of  said  act. 

Notes  of  Decisions 

Validity  and  scope.— The  power  given 
by  this  section  to  the  Secretary  of  the 
Treasury  does  not  authorize  him  to 
remit  a  legal  charge  because  it  may 
involve  the  government  in  a  contro- 
versy with  a  foreign  power.  Thing- 
valla  Line  v.  U.  S.  (1889)  24  Ct  OL 
255. 

The  power  of  remitting  fines,  penal- 
ties, etc,  arising  under  the  laws  re- 
lating to  vessels  or  seamen,  given  by 
this  section  to  the  Secretary  of  the 
Treasury,  does  not  extend  to  cases 
where  a  competent  judicial  tribunal 
■haQ  have  decided  that  such  fines,  pen- 


alties, etc.,  were  legally  imposed. 
(1885)    18  Op.   Atty.   Gen.   282. 

As  sections  2932  and  3013  of  the 
Revised  Statutes  were  repealed  before 
the  date  of  the  exaction  under  consid- 
eration, it  does  not  appear  that  any 
power  to  refund  the  money  illegally 
exacted  exists,  except  under  this  sec- 
tion.    (1890)  19  Op.  Atty.  Gen.  600. 

Necessity  of  payment  under  protest. 

— This  section  does  not  require  that  a 
protest  shall  have  accompanied  the 
payment  of  a  fine,  etc.,  a  refunding  of 
which  by  the  Secretary  of  the  Treas- 
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ory  in  asked.  (1884)  18  Op.  Atty.  Gen. 
68. 

Moneys  improperly  exacted  from  and 
paid  by  vessels  proceeding  under  sec- 
Hon  5472,  ante,  to  unlade  at  places 
other  than  a  port  of  entry,  may  be 
refunded  by  the  Secretary  of  the 
Treasury,  without  formal  protest  by 
the  applicant,  in  cases  where  applica- 
tion has  been  made  within  one  year 
from  Buch  payment  (1890)  19  Op. 
Atty.   Gen.   646. 

Taxes     under     Immigration     laws.— 

The  Secretary  of  the  Treasury  is 
authorized,  under  this  section,  to  re- 
fund the  head  tax  levied  in  the  case 
of  the  steamship  Russia  under  the  pro- 
visions of  the  immigration  act  of  Au- 
gust 3,  1882  (22  Stat.  214),  or  so 
much  thereof  as  he  may  think  proper, 
if,  upon  investigation,  he  finds  that 
the  same  was  illegally,  improperly,  or 
excessively  imposed.  (1890)  19  Op. 
Atty.  Gen.  660. 

Taxes     on     foreign-built     vessels^— 

The  Secretary  of  the  Treasury  was 
authorized,  under  this  section,  to  re- 
fund the  head  tax  levied  in  the  case 
of  the  steamship  Russia  under  the 
provisions  of  the  former  act  of  Au- 
gust 3,  1882,  or  so  much  thereof  as  he 
may  think  proper,  if,  upon  investiga- 
tion, he  found  that  the  same  was  il- 
legally, improperly,  or  excessively  im- 
posed. (1890)  19  Op.  Atty.  Gen.  660. 
All  charges  improperly  or  excessive- 
ly imposed  and  erroneously  or  illegally 
collected  on  foreign-built  yachts,  pleas- 
ure boats,  and  vessels  not  used  or  in- 
tended to  be  used  for  trade,  under 
section  37  of  the  tariff  act  of  Aug.  5, 
1909  (36  Stat  112),  may  be  refund- 
ed under  the  provisions  of  section  26 
of  the  act  of  June  26,  1884  (23  Stat 
59).      (1909)    28  Op.  Atty.  Gen.  21. 

Entrance  and  clearance  fees.— The 
right  to  a  refund  of  entrance  and  clear- 
ance fees  improperly  exacted  by  the 
collector  of  customs  at  Pembina,  N.  D., 
from  Canadian  vessels  entering  and 
clearing  that  port  after  the  passage 
of  the  act  of  March  3,  1897  (section 
8139,  ante),    abolishing   such    charges, 


is  governed  by  this  section*     (1905)  25 
Op.  Atty.  Gen.  376. 

Tonnage  duties.— This  section  has 
no  application  to  tonnage  duties.  The 
words  "exaction  and  charge"  in  this 
section,  which  might  in  some  circum- 
stances be  held  to  comprehend  ton* 
nage  duties,  must  from  their  associa- 
tion with  the  terms  "fine,  penalty,  for- 
feiture," be  taken  in  an  acceptation 
akin  to  that  of  these  latter  words. 
(1885)  18  Op.  Atty.  Gen.  197. 

The  Secretary  of  the  Treasury  is 
authorized,  under  this  section,  to  repay 
the  tonnage  tax  imposed  on  the  steam- 
er Cuba  if,  on  investigation,  he  finds 
that  it  was  "illegally,  improperly,  or 
excessively  imposed"  and  if  the  Com- 
missioner of  Navigation  shall  have 
first  decided,  under  section  892,  ante, 
that  such  tax  was  erroneously  or  il- 
legally exacted.  (1890)  19  Op.  Atty. 
Gen.  660. 

The  decision  of  the  Commissioner 
of  Navigation  is  final  on  all  questions 
of  interpretation  relating  to  the  col- 
lection of  tonnage  taxes  and  the  re- 
fund thereof.  The  President  has  no 
authority  to  reverse  his  decision  so  as 
to  adjust  the  claims  of  Sweden  and 
Norway  for  the  return  of  tonnage  dues 
alleged  to  have  been  erroneously  ex- 
acted. Any  application  for  relief 
should  be  addressed  to  the  legislative 
branch  of  the  government  (1892)  20 
Op.  Atty.  Gen.  367. 

This  section  and  Bection  892,  ante, 
imposing  upon  the  Commissioner  of 
Navigation  the  supervision  of  the  laws 
relating  to  the  admeasurement  of  ves- 
sels and  the  interpretation  of  all  ques- 
tions relating  to  the  collection  of  ton- 
nage taxes  and  the  refund  of  such 
taxes,  are  still  in  force.  (1909)  28 
Op.  Atty.   Gen.   21. 

Should  the  provision  of  section  37 
of  the  former  tariff  act  of  August  5, 
1909,  imposing  a  duty  of  $7  per  gross 
ton  on  the  vessels  therein  named  be 
declared  invalid,  such  duty  would  be 
an  improper  or  illegal  charge  within 
the  meaning  of  this  act  and  the  act  of 
July  5,  1884,  and  if  collected  should 
be  refunded.    Id. 


§  10137.  (R.  S.  §  5295.)  Officers  and  informers  may  be  witnesses. 
Any  officer  or  other  person  entitled  to  or  interested  in  a  part  or 
share  of  any  fine,  penalty,  or  forfeiture  incurred  under  any  law  of  the 
United  States,  may  be  examined  as  a  witness  in  any  of  the  proceed- 
ings for  the  recovery  of  such  fine,  penalty,  or  forfeiture  by  either  of 
the  parties  thereto,  and  such  examination  shall  not  deprive  such  wit- 
ness of  his  share  or  interest  in  such  fine,  penalty,  or  forfeiture. 
Act  Feb.  28,  1865,  c.  67,  §  2,  13  Stat  442. 

Notes  of  Decisions 


Competency*— An  informer  is  a  com- 
petent witness,  although  he  may  receive 
part  of  the  penalty.  U.  S.  v.  Voss  (O. 
C.  1802)  Fed.  Cas.  No.  16,628;  U.  S. 
▼.  Patterson   (C.  C.  1842)   Fed.  Cas. 
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No.  16,009;  Id.  (O.  0. 1843)  Fed.  Cas. 
No.  16,010.    CONTRA,  see  U.  S.  v.  Mc- 
Cormick  (C.   C.   1802)    Fed.  CaB.  No. 
15,662. 
The  owner  of  goods  stolen  by  a  slave. 
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being  entitled  to  one-half  of  the  fine, 
is  not  a  competent  witness  for  the 
prosecution.  U.  S.  v.  Rhodes  (0.  O. 
1807)  Fed.  Cas.  No.  16,152. 

The  prosecutor  whose  name  is  in- 
dorsed on  an  indictment  for  a  misde- 
meanor is  not  a  competent  witness  for 
the  prosecution.  U.  S.  ▼.  Birch  (C.  C. 
1809)  Fed.  Can.  No.  14.595. 

A  deposition,  taken  before  trial,  of 
an  informer,  who  is  entitled  under  the 


act  of  congress  to  a  portion  of  a  fine, 
forfeiture,  or  penalty,  is  not  admissible. 
The  Thomas  &  Henry  v.  U.  8.  (O.  O. 
1818)  Fed.  Cas,  No.  13,919. 

A  general  law  admitting  interested 
parties  to  testify  as  witnesses  in  all 
cases  held  not  repealed  by  a  subsequent 
special  law  admitting  interested  parties 
to  testify  in  certain  contingencies.  U. 
S.  v.  Ten  Thousand  Cigars  (C.  0. 1867) 
Fed.  Cas.  No.  16,451. 


§  10138.  (R.  S.  §  5296.)     Discharge  of  indigent  convicts. 

When  a  poor  convict,  sentenced  by  any  court  of  the  United  States 
to  be  imprisoned  and  pay  a  fine,  or  fine  and  cost,  or  to  pay  a  fine,  or 
fine  and  costs,  has  been  confined  in  prison  thirty  days,  solely  for  the 
non-payment  of  such  fine,  or  fine  and  costs,  such  convict  may  make 
application  in  writing  to  any  commissioner  of  the  United  States  court 
in  the  district  where  he  is  imprisoned  setting  forth  his  inability  to,  pay 
such  fine,  or  fine  and  costs,  and  after  notice  to  the  district  attorney  of 
the  United  States,  who  may  appear,  offer  evidence,  and  be  heard,  the 
commissioner  shall  proceed  to  hear  and  determine  the  matter.  If  on 
examination  it  shall  appear  to  him  that  such  convict  is  unable  to  pay 
such  fine,  or  fine  and  costs,  and  that  he  has  not  any  property  exceed- 
ing twenty  dollars  in  value,  except  such  as  is  by  law  exempt  from 
being  taken  on  execution  for  debt,  the  commissioner  shall  administer 
to  him  the  following  oath :  "I  do  solemnly  swear  that  I  have  not  any 
property,  real  or  personal,  to  the  amount  of  twenty  dollars,  except 
such  as  is  by  law  exempt  from  being  taken  on  civil  process  for  debt 
by  the  laws  of  (naming  the  State  where  oath  is  administered ;)  and 
that  I  have*  no  property  in  any  way  conveyed  or  concealed,  or  in  any 
way  disposed  of,  for  my  future  use  or  benefit.  So  help  me  God." 
Upon  taking  such  oath  such  convict  shall  be  discharged;  and  the 
commissioner  shall  give  to  the  keeper  of  the  jail  a  certificate  setting 
forth  the  facts. 

Act  June  1,  1872,  c  266,  *  14,  17  Stat.  108. 

A  similar  provision  was  made  by  R.  S.  §  1042,  ante,  |  1706. 

Notes  of  Decisions 


in  prison  nent  until  payment  of  fine.— 

In  this  section  and  section  1706,  ante, 
the  word  "jail"  did  not  imply  that  no 
prisoner  should  be  held  in  a  peniten- 
tiary for  nonpayment  of  a  fine  or  a 
fine  and  costs,  but  was  used  merely  to 
indicate  the  place  of  confinement,  and 
hence  a  federal  prisoner  could  be  prop- 
erly retained  in  the  same  institution 
where  he  had  served  his  term  of  im- 
prisonment for  the  nonpayment  of  a 
fine,  or  a  fine  and  costs,  assessed  as  a 
part  of  the  sentence,  until  the  fine  was 
paid,  or  the  prisoner  applied  to  take  the 
poor  debtor's  oath  after  the  expira- 
tion of  30  days  from  the  completion  of 
his  term.  Where  a  prisoner  in  the  pen- 
itentiary, after  having  served  the  im- 
prisonment part  of  the  sentence,  was 
erroneously  discharged  on  habeas  cor- 
pus because  it  was  supposed  that  his 
incarceration  could  not  be  continued 
for  nonpayment  of  the  fine  assessed, 
the  United  States,  on  reversal  of  Buch 
order,  could  retake  and  return  him  to 
the  penitentiary  from  which  he  had 
been  released,   and   hold   him  therein 

10  U.S.Comp.'16-780 


until  he  had  been  lawfully  discharged 
by  payment  of  the  fine,  or  by  taking  the 
poor  debtor's  oath  after  30  days'  addi- 
tional imprisonment.  Haddox  v.  Rich- 
ardson (1909)  168  Fed.  636,  94  C.  C. 
A.  99. 

The  plaintiff  in  error,  being  convicted 
of  manslaughter,  was  sentenced  to  pun- 
ishment therefor  under  the  law  of  Ore- 
gon, instead  of  the  act  of  1876  (18  Stat. 
473),  whereby  his  imprisonment  was 
authorized  for  20  days  in  excess  of  the 
punishment  allowed  by  said  act.  Held, 
that  the  judgment  was  erroneous,  and 
the  same  was  reversed,  with  direction 
to  have  plaintiff  in  error  sentenced  ac- 
cording to  law.  Kie  v.  U.  S.  (C.  C. 
1886)  27  Ped.  361,  356. 

'Marshal's  fee  for  service  of  mandate. 
—The  jailer  of  a  state  jail,  in  which 
prisoners,  under  sentence  or  awaiting 
trial  by  the  federal  courts,  are  confined, 
is  not  an  officer  of  the  United  States; 
and  a  United  States  commissioner  has 
no  power  to  call  upon  him  to  perform 
any  service.    A  United  States  marshal 
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is  entitled  to  a  fee  of  two  dollars  for 
the  service  of  a  mandate  to  bring  in 
a  poor  convict  for  examination,  upon 
his  application  for  release,  pursuant  to 
section  1706,  ante,  and  this  section. 
Saunders  v.  U.  S.  (O.  0.  1896)  73  Fed. 
782;  fiitch  v.  U.  S.  (D.  0.  1895)  66 
Fed.  937;  Saunders  ▼.  U.  S.  (D.  C. 
1896)  73  Fed.  792. 
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Cited  without  definite  application, 
Fink  v.  O'Neil  (1882)  1  Sup.  Ct  325, 
334,  106  U.  S.  272,  27  L.  Ed.  196; 
Starr  v.  U.  S.  (1897)  17  Sup.  Ct  223, 
224,  164  U.  S.  627,  41  L.  Ed.  577;  U. 
S.  v.  Horn  Hing  (D.  O.  1892)  48  Fed. 
635,  639;  In  re  Sanborn  (D.  C.  1892) 
52  Fed.  583,  585;  TJ.  S.  v.  Stacey  (D. 
0. 1907)  155  Fed.  510. 


Title  LXIX 


INSURRECTION 


Sac. 

10139.  Insurrection  against  a  State  gov- 

ernment 

10140.  Insurrection    against    the    Got* 

eminent  of  the  United  States. 
1014L  Power  to  suppress  insurrection 
in  violation  of  civil  rights, 

10142.  Proclamation    to    insurgents    to 

disperse. 

10143.  Suspension  of  commercial  inter- 

course. 

10144.  In  loyal  States. 

10146.  To  whom  prohibition  shall  ex- 
tend. 

10146.  Commercial  intercourse,  to  what 

extent  permitted. 

10147.  Appointment   and   compensation 

of  officers. 
1014&  Trading  without  license,  etc 

10149.  Investigations  to  detect  frauds. 

10150.  Confiscation  of  property  employ- 

ed in  aid  of  insurrection. 

1015L  Proceedings,  where  had. 

10152.  Property   taken   on  inland   wa- 
ters. 


8ec 

10158.  How  proceedings  shall  be  insti- 
tuted. 

10154.  Prohibition  upon  transportation 

of  goods  to  aid  insurrection. 

10155.  Prohibition  upon  trade  in  cap- 

tured or  abandoned  property. 

10156.  Change  of  port  of  entry  in  case 

of  insurrection. 

10157.  Removal  of  custom-house. 

10158.  Enforcement    of   preceding   sec- 

tions. 

10159.  Entire  district  closed  to  entry. 

10160.  Vessels,  in  addition  to  revenue- 

cutters,  may  be  employed. 

10161.  Forfeiture   of  vessels  belonging 

to  citizens  of  insurrectionary 
States. 

10162.  Refusal  of  clearance  to  vessels 

laden     with     suspected     mer- 
chandise. 

10163.  Bond  upon  clearance. 

10164.  Liens   upon  condemned   vessels. 


§  10139.  (R  S.  §  5297.)  Insurrection  against  a  State  government. 
In  case  of  an  insurrection  in  any  State  against  the  government 
thereof,  it  shall  be  lawful  for  the  President,  on  application  of  the 
legislature  of  such  State,  or  of  the  executive,  when  the  legislature 
cannot  be  convened,  to  call  forth  such  number  of  the  militia  of  any 
other  State  or  States,  which  may  be  applied  for,  as  he  deems  suffi- 
cient to  suppress  such  insurrection ;  or,  on  like  application,  to  em- 
ploy, for  the  same  purposes,  such  part  of  the  land  or  naval  forces 
of  the  United  States  as  he  deems  necessary. 

Act  Feb.  28, 1705,  c.  36,  §  1,  1  Stat.  424.    Act  March  3,  1807,  c.  38,  2  Stat 

443. 

Notes  of  Decisions 

Applicability  to  District  of  Colum- 
bia.—This  section  applies  to  the  states, 
and  not  to  the  District  of  Columbia. 
XL  S.  v.  Stewart  (D.  C.  1857)  Fed.  Cas. 
No.  16,401a. 


Discretion  of  President— The  Pres- 
ident is  the  judge  of  the  necessity  of 
calling  the  militia  into  service.  Mar- 
tin v.  Mott  (1827)  12  Wheat.  19,  31,  6 
L.  Ed.  537;   (1856)  8  Op.  Atty.  Gen.  8, 

13. 

The  President's  decision  as  to  which 
of  two  opposing  governments  is  the 
lawful  one  cannot  be  questioned  by  the 
courts.  Luther  v.  Borden  (1849)  7 
How.  1,  43,  12  L.  Ed.  581. 

When  the  President  has  proclaimed 
&  state  to  be  in  insurrection,  the  courts 
must  hold  that  this  condition  continues 
until  he  decides  to  the  contrary.  U. 
g.  v.  129  Packages  (D.  a  1862)  Fed. 
Gas.  No.  15,941, 


The  arrest  of  a  United  States  mar- 
shal on  civil  process  under  state  au- 
thority, from  which  he  was  immediately 
released  on  bail,  was  not  considered  an 
emergency  justifying  the  intervention 
of  armed  forces  of  the  United  States. 
(1854)  8  Op.  Atty.  Gen.  445. 

In  a  time  of  great  and  dangerous  in- 
surrection the  President  has  discre- 
tionary power  to  hold  in  custody  per- 
sons known  to  have  criminal  inter- 
course with  the  insurgents,  or  persons 
against  whom  there  is  probable  cause 
for  suspicion  of  such  criminal  complici- 
ty.    (1861)  10  Op.  Atty.  Gen.  74. 

Military  power  subordinate*— Under 
this  act  the  President  may  employ  the 
militia  and  the  land  and  naval  forces 
for  the  purpose  of  causing  the  laws  to 
be  duly  executed;  but  when  a  military 
force  is  called  into  the  field  for  that 
purpose,  its  operations  must  be  purely 
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defensive,  and  the  military  power  on 
such  an  occasion  must  be  kept  in  strict 
subordination  to  the  civil  authority. 
(1860)  9  Op.  Atty.  Gen.  517. 


Cited    without    definite    application, 

Prize  Cases  (1862)  2  Black,  635,  668, 
693,  17  L.  Ed.  459;  (1861)  10  Op.  Atty. 
Gten.   100. 


§  10140.  (R.  S.  §  5298.)  Insurrection  against  the  Government  of 
the  United  States. 
Whenever,  by  reason  of  unlawful  obstructions,  combinations,  or 
assemblages  of  persons,  or  rebellion  against  the  authority  of  the  Gov- 
ernment of  the  United  States,  it  shall  become  impracticable,  in  the 
judgment  of  the  President,  to  enforce,  by  the  ordinary  course  of  judi- 
cial proceedings,  the  laws  of  the  United  States  within  any  State  or 
Territory,  it  shall  be  lawful  for  the  President  to  call  forth  the  militia 
of  any  or  all  the  States,  and  to  employ  such  parts  of  the  land  and 
naval  forces  of  the  United  States  as  he  may  deem  necessary  to  enforce 
the  faithful  execution  of  the  laws  of  the  United  States,  or  to  sup- 
press such  rebellion,  in  whatever  State  or  Territory  thereof  the  laws 
of  the  United  States  may  be  forcibly  opposed,  or  the  execution  there- 
of forcibly  obstructed. 

Act  July  29,  1861,  c.  25,  S  1,  12  Stat  281. 

Notes  of  Decisions 


What  constitutes  insurrection.— An 
insurrection  is  a  rising  against  civil  or 
political  authority;  the  open  and  active 
opposition  of  a  number  of  persons  to 
the  execution  of  law  in  city  or  state. 
In  re  Charge  to  Grand  Jury  (D.  G. 
1894)  62  Fed.  828;  Spruill  v.  North 
Carolina  Mut  Life  Ins.  Co.  (1853) 
46  N.  C.  126;  County  of  Allegheny  v. 
Gibson  (1879)  90  Pa.  397,  35  Am.  Rep. 
670. 

The  confederate  government  viewed 
from  the  standpoint  of  the  Constitution 
was  nothing  more  than  the  military  rep- 
resentative of  the  insurrection  against 
the  authority  of  the  United  States  and 
the  belligerent  rights  conceded  to  it  in 
the  interest  of  humanity,  were  such 
only  as  existed  during  the  war.  Stev- 
ens v.  Griffith  (1884)  4  Sup.  Ct.  283, 
284,  111  U.  S.  48,  28  L.  Ed.  348. 

The  open  and  active  opposition  of  a 
number  of  persons  to  the  execution  of 
the  laws  of  the  United  States,  of  so 
formidable  a  nature  as  to  defy  for  the 
time  being  the  authority  of  the  govern- 
ment, constitutes  an  insurrection,  though 
not  accompanied  by  bloodshed,  and 
not  of  sufficient  magnitude  to  render 
success  probable.  In  re  Charge  to 
Grand  Jury  (D.  a  1894)  62  Fed.  828. 
See,  also,  Pressrer  v.  Illinois  (1886)  6 
Sup.  Ct.  580,  585,  116  U.  S.  252,  29  L. 
Ed.  615. 

Army  as  posse  comltatus.— The  mili- 
tary forces  may,  however,  be  used 
where  an  organized,  armed,  and  forti- 
fied resistance  to  the  execution  of  the 


law  exists,  by  direction  of  the  Presi- 
dent, under  the  provisions  of  this  sec- 
tion and  section  10142,  post,  should  he 
deem  proper  to  take  certain  prelimi- 
nary steps  therein  provided  and  if  re- 
sistance to  the  law  shall  thereafter 
continue.  (1878)  16  Op.  Atty.  Gen. 
162. 

Section  1992,  ante,  renders  unavaila- 
ble the  aid  of  the  military  forces  of  the 
United  States  for  the  suppression  of 
unlawful  organizations,  unless  the  state 
of  facts  be  such  as  to  enable  these 
forces  to  be  used  under  the  provisions 
of  this  section.  (1881)  17  Op.  Atty. 
Gen.  242. 

Upon  consideration  of  the  facts  stat- 
ed: Advised  that  the  military  forces  of 
the  United  States  may  be  employed  un- 
der this  section,  after  proclamation  as 
required  by  section  10142,  post,  to  aid 
in  the  execution  of  the  laws  and  for 
the  suppression  of  combinations  of  out- 
laws and  criminals  in  the  territory  of 
Arizona,  without  the  need  of  further 
legislation.  (1882)  17  Op.  Atty.  Gen. 
333. 

It  is  competent  for  the  President,  un- 
der this  section,  to  direct  the  military 
forces  to  render  the  marshal  for  the 
Indian  Territory,  or  for  Alaska,  such 
aid  as  may  be  necessary  to  enable  him 
to  maintain  the  peace  and  enforce  the 
laws  of  the  United  States,  but  the  mar- 
shal himself  cannot  call  on  the  troops 
for  aid,  their  use  as  a  posse  comitatus 
being  forbidden  by  section  1992,  ante. 
(1889)  19  Op.  Atty.  Gen.  293,  368. 


§  10141.  (R.  S.  §  5299.)  Power  to  suppress  insurrection  in  viola- 
tion of  civil  rights. 
Whenever  insurrection,  domestic  violence,  unlawful  combinations, 
•or  conspiracies  in  any  State  so  obstructs  or  hinders  the  execution  of 
the  laws  thereof,  and  of  the  United  States,  as  to  deprive  any  portion 
•or  class  of  the  people  of  such  State  of  any  of  the  rights,  privileges,  or 
immunities,  or  protection,  named  in  the  Constitution  and  secured  by 
the  laws  for  the  protection  of  such  rights,  privileges,  or  immunities, 
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and  the  constituted  authorities  of  such  State  are  unable  to  protect, 
or,  from  any  cause,  fail  in  or  refuse  protection  of  the  people  in  such 
rights,  such  facts  shall  be  deemed  a  denial  by  such  State  of  the  equal 
protection  of  the  laws  to  which  they  are  entitled  under  the  Consti- 
tution of  the  United  States ;  and  in  all  such  cases,  or  whenever  any 
such  insurrection,  violence,  unlawful  combination,  or  conspiracy,  op- 
poses or  obstructs  the  laws  of  the  United  States,  or  the  due  execution 
thereof,  or  impedes  or  obstructs  the  due  course  of  justice  under  the 
same,  it  shall  be  lawful  for  the  President,  and  it  shall  be  his  duty,  to 
take  such  measures,  by  the  employment  of  the  militia  or  the  land 
and  naval  forces  of  the  United  States,  or  of  either,  or  by  other  means, 
as  he  may  deem  necessary,  for  the  suppression  of  such  insurrection, 
domestic  violence,  or  combinations. 

Act  April  20,  1871,  c.  22,  |  3,  17  Stat  14 

Provisions  prohibiting  the  use  of  the  Army  as  a  posse  comitatns,  except 
as  expressly  authorized  by  the  Constitution  and  the  laws,  were  contained  in 
Act  June  18,  1878,  c.  263,  {  15,  ante,  $  1992. 

§  10142.  (R.  S.  §  5300.)    Proclamation  to  insurgents  to  disperse. 

Whenever,  in  the  judgment  of  the  President,  it  becomes  necessary 
to  use  the  military  forces  under  this  Title,  the  President  shall  forth- 
with, by  proclamation,  command  the  insurgents  to  disperse  and  retire 
peaceably  to  their  respective  abodes,  within  a  limited  time. 

Act  July  29,  1861,  c.  25,  |  2,  12  Stat.  282. 

Notes  of  Decisions 

Essentials  of  proclamation.— A  proc-      Lapeyre  v.  U.  S.  (1872)  17  Wall.  191, 
lunation  held  to  have  taken  effect  when      197,  21  L.  Ed.  606. 
signed  by    the   President    and    sealed. 

§  10143.  (R.  S.  §  5301.)    Suspension  of  commercial  intercourse. 

Whenever  the  President,  in  pursuance  of  the  provisions  of  this 
Title,  has  called  forth  the  niilitia  to  suppress  combinations  against 
the  laws  of  the  United  States,  and  to  cause  the  laws  to  be  duly  exe- 
cuted, and  the  insurgents  shall  have  failed  to  disperse  by  the  time 
directed  by  the  President,  and  when  the  insurgents  claim  to  act  under 
the  authority  of  any  State  or  States,  and  such  claim  is  not  disclaimed 
or  repudiated  by  the  persons  exercising  the  functions  of  government 
in  such  State  or  States,  or  in  the  part  or  parts  thereof  in  which  such 
combination  exists,  and  such  insurrection  is  not  suppressed  by  such 
State  or  States,  or  whenever  the  inhabitants  of  any  State  or  part 
thereof  are  at  any  time  found  by  the  President  to  be  in  insurrection 
against  the  United  States,  the  President  may,  by  proclamation,  de- 
clare that  the  inhabitants  of  such  State,  or  of  any  section  or  part 
thereof  where  such  insurrection  exists,  are  in  a  state  of  insurrection 
against  the  United  States ;  and  thereupon  all  commercial  intercourse 
by  and  between  the  same  and  the  citizens  thereof  and  the  citizens 
of  the  rest  of  the  United  States  shall  cease  and  be  unlawful  so  long 
as  such  condition  of  hostility  shall  continue;  and  all  goods  and 
chattels,  wares  and  merchandise,  coming  from  such  State  or  section 
into  the  other  parts  of  the  United  States,  or  proceeding  from  other 
parts  of  the  United  States  to  such  State  or  section,  by  land  or  water, 
shall,  together  with  the  vessel  or  vehicle  conveying  the  same,  or  con- 
veying persons  to  or  from  such  State  or  section,  be  forfeited  to  the 
United  States. 

Act  July  13,  1861,  c.  3,  |  5,  12  Stat.  257.     Act  July  31,  1861,  c  32,  12 
Stat.  284. 

Notes  of  Decisions 

L  Construction  of  act.  8.  Sales. 

L  Effect  of  act  and  proclamations  there-        9.  Bills  and  notes. 

under.  10.  Enforcement. 

t  Territory  and  persons  affected.  U.  Goods  and  vessels  subject  to  forfeiture. 

i  %££Z  fni'ereiorse  In  general.  '•  CmtnrtlM  Of  MU4M.  was  not 

1  Contracts.  a  temporary  act,  though  passed  during 

j.  —  Conveyance*,    leases,    and    mort-  the  late  rebellion;   nor  on  the  cessation 

gages.  of  hostilities  did  forfeitures  which  had 
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been  incurred,  after  proclamation,  cease 
to  be  capable'  of  enforcement.  The  Re- 
form (1865)  3  Wall.  617,  629,  18  L. 
Ed.  105;  Winchester  v.  U.  S.  (1878) 
14  Ct  CI.  43. 

None  of  the  provisions  of  this  act 
have  any  reference  to  cases  of  condem- 
nation as  prize  of  war.  The  Hampton 
(1866)  72  U.  S.  (5  WalL)  372,  18  L. 
Ed.  659. 

Regulations  of  secretary  of  treasury, 
exacting  certain  payments  as  condition 
precedent  to  shipment  of  cotton  from 
disloyal  states  held  legal  and  valid. 
Hamilton  v.  Dillin  (C.  C.  1871)  Fed. 
Cas.  No.  5,979. 

This  is  not  a  penal,  but  a  revenue, 
statute,  and  is  to  be  construed  liber- 
ally, so  as  to  accomplish  its  proposed 
object  U.  S.  v.  One  Hundred  and 
Twenty-Nine  Packages  (D.  C.  1862) 
Fed.  Cas.  No.  15,941. 

Whether  the  rebellion  was  suppress- 
ed, and  when  it  was  suppressed,  are 
facts  for  the  determination  of  the  po- 
litical branches  of  the  government,  and 
the  judiciary  are  concluded  by  their 
action  in  the  premises.  The  President 
by  virtue  of  the  acts  of  July  13,  1861 
(12  Stat.  257),  July  31,  1861  (12  Stat. 
284),  and  June  7,  1862  (12  Stat.  422, 
§  2),  had  the  right  to  declare  from 
time  to  time  what  states  or  parts  of 
states  were  in  insurrection  against  the 
United  States.  This  power  necessarily 
carried  with  it  the  right  to  decide  and 
declare  that  the  rebellion  had  been  sup- 
pressed in  any  state  or  part  of  a  state 
where  it  had  before  existed.  Gross- 
meyer  v.  U.  S.  (1868)  4  Ct  GL  1. 

The  statutes  and  proclamations  au- 
thorizing and  prohibiting  commercial 
intercourse  with  and  in  the  insurrec- 
tionary districts  during  the  rebellion 
examined  and  reviewed.  Walker's 
Ex'rs  v.  U.  S.  (1876)  12  Ct  CI.  408. 

Under  this  section  and  section  10154, 
post,  a  sound  discretion  was  vested  in 
the  secretary  of  the  treasury  to  make 
rules  in  relation  to  commercial  inter- 
course with  the  insurrectionary  states, 
which  was  of  a  governmental  charac- 
ter and  not  subject  to  revision. 
Hughes  v.  Oakcs  (1868)  59  Pa.  32. 

Mere  military  occupation  of  a  terri- 
tory by  the  forces  of  a  belligerent, 
without  confirmation,  of  conquest  in 
one  of  the  modes  recognized  by  inter- 
national law,  does  not  change  the  na- 
tional character  of  the  inhabitants;  and 
the  President's  proclamation  of  August 
16,  1861,  under  this  act,  only  regulated 
intercourse  of  the  people  of  those  sec- 
tions of  the  Confederate  States  occu- 
pied by  the  Federal  forces  with  the 
people  of  the  United  States,  and  did  not 
regulate  the  intercourse  of  citizens  of 
the  territory  thus  held  with  other  citi- 
zens of  the  Confederate  States.  Shaw 
v.  Carlile  (1872)  56  Tenn.  (9  Heisk.) 
594. 

2.  Effect  of  act  and  proclamations 
thereunder.— The  suspension  of  inter- 
course during  the  Civil  War  did  not 
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prevent  the  accrual  of  interest  on  a 
debt  due  by  a  citizen  of  a  state  in  in- 
surrection to  a  citizen  of  a  loyal  state. 
Shortridge  v.  Macon  (C.  C.  1867)  Fed. 
Cas.  No.  12,812  J  Rogers  v.  Arthur  (D. 
C.  1867)  Fed.  Cas.  No.  12,006. 

Though  a  contract  limitation  in  an 
insurance  policy  does  not  operate  in 
the  same  manner  in  case  of  war  as  a 
statute  of  limitations,  the  disability  im- 
posed by  the  war  on  a  beneficiary  re- 
lieves him  of  the  consequences  of  fail- 
ure to  bring  suit  within  the  contract 
period.  Semmes  v.  Hartford  Ins.  Co. 
(1871)  13  WalL  (U.  S.)  158,  20  I* 
Ed.  490. 

Before  this  enactment  and  the  pres- 
ident's proclamation  of  August  16, 
1861,  commercial  intercourse  between 
citizens  of  the  states  in  insurrection 
and  citizens  of  the  rest  of  the  United 
States  was  not  unlawful,  and  a  part- 
nership between  persons  residing  in 
New  York  and  Louisiana  was  not  dis- 
solved on  April  23,  1861,  and  so  that 
the  acceptance  of  a  bill  of  exchange  by 
the  firm  on  the  latter  date  was  valid. 
Matthews  v.  McStea  (1875)  91  U.  S. 
7,  9,  23  L.  Ed.  188. 

Partition  proceedings  in  Georgia 
courts  by  devisees  of  lands  in  Georgia 
during  the  Civil  War  were  void  as 
against  a  devisee  who  was  in  the  dis- 
charge of  duties  as  a  surgeon  in  the 
United  States  army  and  was  prevented 
by  the  war  from  communication  with 
the  state  of  Georgia.  Cuyler  v.  FerriU 
(O.  C.  1867)  Fed.  Cas.  No.  3,523. 

A  state  statute  of  limitations  was 
suspended  by  the  Civil  War.  Brown 
v.  Hiatt  (C.  C.  1870)  Fed.  Cas.  No. 
2,011;  Chappelle  v.  Olney  (C.  C.  1870) 
Fed.  Cas.  No.  2,613. 

The  president's  proclamation,  issued 
under  authority  of  congress,  declaring 
the  inhabitants  of  certain  states  in  re- 
bellion to  be  in  a  state  of  insurrection, 
and  forbidding  all  commercial  inter- 
course with  them,  suspends  suits  in 
federal  courts  until  after  re-establish- 
ment of  loyal  government  Currie  v. 
The  Josiah  Bar  thorn  (D.  C.  1862) 
Fed.  Cas.  No.  3,491a. 

One  effect  of  the  Nonintercourse  Act 
was  to  postpone  and  determine  the 
time  when  commercial  intercourse  be- 
tween the  loyal  and  insurrectionary 
States  should  become  unlawful.  Ches- 
apeake &  O.  R.  Co.  v.  U.  S.  (1885)  20 
Ct.  CI.  49. 

The  proclamation  of  the  president 
prohibiting  intercourse  did  not  prevent 
proceedings  to  condemn  the  laud  of  a 
party  residing  in  one  of  the  rebellious 
states  for  railroad  purposes.  Mixer  v. 
Sibley   (1869)  53  111.  61. 

This  act  and  the  proclamation  pursu- 
ant thereto,  issued  August  16,  1861, 
prohibiting  Buch  intercourse,  were  not 
designed  to  deprive  creditors  in  the 
loyal  states  of  the  use  of  all  such  rem- 
edies for  the  collection  of  their  debts 
as  the  laws  of  those  states  gave  them, 
Willard  v.  Boggs  (1870)  56  111.  163. 
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The  existence  of  the  late  Civil  War, 
and  the  president's  proclamation,  is- 
sued in  pursuance  of  the  nonintercourse 
acts,  did  not  suspend  the  operation  of 
the  Illinois  statutes  authorising  the 
prosecution  of  suits  against  nonresi- 
dent defendants  domiciled  in  the  rebel- 
lious states,  in  respect  to  their  prop- 
erty situate  in  Illinois  by  publication 
of  notice,  so  as  to  deprive  the  courts, 
in  such  cases,  of  all  jurisdiction.  Sey- 
mour v.  Bailey  (1872)  66  111.  288. 

Contracts  made  prior  to  the  procla- 
mation of  August  16,  1861,  were  valid; 
but  during  the  War  the  debt  and  the 
remedy  were  suspended,  and  did  not 
revive  until  the  restoration  of  peace. 
Perkins  v.  Rogers  (1871)  35  Ind.  124, 
9  Am.  Rep.  639. 

After  the  president's  proclamation  of 
August,  1861,  interdicting  commercial 
intercourse  between  the  rebellious  and 
the  loyal  states,  a  note  having  been  dis- 
honored, certain  lands  were  sold  under 
a  deed  of  trust  to  satisfy  the  debt 
Held,  that  a  bill  in  equity  would  not  lie 
on  behalf  of  the  maker  to  set  aside  the 
sale  on  the  ground  that  he  was,  when 
the  note  matured  and  the  land  was  sold, 
within  the  Confederate  lines,  and  cut 
off  from  all  intercourse  with  the  loyal 
states;  it  appearing  that  he  had  volun- 
tarily gone  and  remained  South.  De 
Jarnette  v.  De  Giverville  (1874)  66 
Mo.  440;  Black  v.  Gregg  (1875)  58 
Mo.  565. 

A  copartnership  existing  between  cit- 
izens of  New  York  and  citizens  of  New 
Orleans  was  not  terminated  by  reason 
of  the  war  until  the  president's  proc- 
lamation, August  16,  1861,  declaring 
commercial  intercourse  between  the 
citizens  of  the  insurrectionary  states 
and  of  the  loyal  states  unlawful.  Mc- 
Stea  v.  Matthews  (1872)  50  N.  Y.  166. 

This  act  did  not  prevent  legal  trans- 
actions between  residents  of  different 
states  of  the  Confederacy.  Bond  v. 
Owen  (1874)  66  Tenn.  (7  Baxt.)  340. 

Where  a  vendee,  who  before  the  be- 
ginning of  the  late  Civil  War  and  dur- 
ing its  continuance  resided  in  Madison 
comity,  Va.,  east  of  the  Allegheny 
Mountains,  purchased  land  before  the 
commencement  of  said  war  situated  in 
Payette  county,  Va.,  from  his  vendor, 
who  then  resided  and  who  during  said 
war  continued  to  reside  in  the  county 
of  Kanawha,  Va.,  the  right  of  the  ven- 
dor to  a  specific  execution  of  the  con- 
tract was  suspended  from  August  16, 
1861,  the  date  of  the  President's  proc- 
lamation, to  the  end  of  the  war,  and 
during  that  period  it  was  unlawful  for 
the  vendee  to  enter  the  military  lined 
of  the  United  States  to  pay  install- 
ments of  the  purchase  money  as  they 
became  payable.  Grinnan  v.  Edwards 
(1883)  21  W.  Va.  347. 

3.  Territory  and  persons  affected.— 
The  rule  that  war  makes  all  citizens  or 
subjects  of  one  belligerent  enemies  of 
all  citizens  and  subjects  of  the  other  ap- 
plies to  civil  war.    The  Venice  (1864) 


2  WalL  258,  17  L.  Ed.  866;  Small's 
Adm'r  v.  Lumpkin's  Ex'r  (1877)  28 
Gratt  (Va.)  832. 

Where  states  have  assumed  to  secede 
and  the  functions  of  the  federal  courts 
are  suspended  in  rebellious  territory, 
the  United  States  government  is  enti- 
tled to  exercise  belligerent  rights 
against  the  seceded  territory.  U.  S.  v. 
The  F.  W.  Johnson  (D.  C.  1861)  Fed. 
Cas.  No.  15,179;  Green's  Case  (1874) 
10  Ct.  CL  466,  470. 

The  court  cannot  take  judicial  notice 
of  the  varying  lines  of  the  federal  army 
of  occupation  during  the  rebellion  so  as 
to  determine  the  validity  of  the  trade 
permits.  U.  S.  v.  Weed  (1866)  5  Wall. 
62,  72,  18  L.  Ed.  531. 

An  inhabitant  of  a  loyal  state  held 
not  to  have  acquired  a  domicile  in  the 
insurrectionary  states,  and  hence  his 
purchases  there  constituted  trading 
with  the  enemy.  Mitchell  v.  U.  S. 
(1874)  21  WalL  350,  352,  22  L.  Ed. 
584. 

A  party  held  to  be  domiciled  in  the 
insurrectionary  states,  and  hence  his 
purchase  there  constituted  trading  with 
the  enemy.  Desmare  v.  U.  S.  (1876) 
93  U.  S.  605,  610,  23  L.  Ed.  959. 

A  citizen  temporarily  residing  in  the 
enemy's  country  is  entitled  to  a  reason- 
able time  to  collect  his  effects  and  con- 
vert them  into  available  and  manage- 
able funds,  to  enable  him  to  withdraw 
them  from  the  country.  The  John  Gil- 
pin (C.  C.  1863)  Fed.  Cas.  No.  7,344. 

Where  a  loyal  citizen,  residing  within 
the  Confederate  lines,  transmits  money 
to  another  city,  also  within  the  Con- 
federate lines,  to  be  invested  in  sugar, 
etc.,  and  the  investment  is  not  made 
until  after  the  place  of  domicile  is  cap- 
tured, so  that  the  purchaser  becomes 
thereby  a  resident  within  the  Union 
lines,  the  transaction  does  not  come 
within  the  prohibition  of  this  act.  Fur- 
man  v.  U.  S.  (1869)  5  Ct  CI.  579. 

In  March,  1865,  commercial  inter- 
course between  a  citizen  of  a  loyal  state 
and  a  person  residing  in  Savannah  is 
unlawful,  although  Savannah  is  per- 
manently occupied  by  United  States 
forces;  the  acts  and  proclamations  af- 
fecting commercial  intercourse  during 
the  rebellion  examined  and  construed. 
Cutner  v.  U.  S.  (1870)  6  Ct  CI.  415. 

A  resident  alien  owes  the  same  obedi- 
ence to  the  law  of  the  place  in  whicn 
he  is,  be  it  municipal  or  military,  as  a 
citizen;  and  when  one,  resident  in  New 
Orleans  after  its  capture,  transmits 
money  across  the  lines  to  his  ageiit, 
previously  appointed,  to  buy  cotton,  it 
is  commercial  intercourse  forbidden  by 
both  municipal  and  military  law,  and  he 
acquires  no  valid  title  to  the  property 
purchased.  Queyrouze  v.  U.  S.  (1871) 
7  Ct.  CI.  402. 

The  proclamation  of  August  16,  1861, 
forbidding  commercial  intercourse  be- 
tween the  inhabitants  residing  within 
the  insurrectionary  districts  and  those 
residing   in   such    portions    thereof   as 
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"may  be  from  time  to  time  occupied 
and  controlled  by  forces  of  the  United 
States/'  does  not  forbid  a  person  re* 
siding  in  a  district  of  country  alternate- 
ly raided  on  by  both  belligerents,  and 
occasionally  occupied  by  one  or  the  oth- 
er, from  acquiring  a  valid  title  to  prop- 
erty situated  within  the  Confederate 
lines.  The  prohibition  imposed  by  the 
words  "from  time  to  time  occupied  and 
controlled"  must  be  held  to  mean  more 
than  a  mere  raid  or  transient  occupa- 
tion. The  occupation  implied  by  the 
law  was  actual,  substantial,  and  com- 
plete. Cartwright  v.  U.  S.  (1872)  8  Ct. 
CI.  465. 

The  status  of  a  person  in  the  Civil 
War  was  fixed  by  his  residence,  and 
businesB  between  persons  in  the  war- 
ring sections  became  illegal.  Shacklett 
v.  Polk  (1875)  51  Miss.  378, 

The  question  of  whether  a  locality 
was  under  the  Federal  or  Confederate 
authority  at  a  time  during  the  war  was 
not  governed  by  the  fact  that  at  such 
time  the  state  capital  was  held  by  a 
Federal. military  governor,  but  depends 
on  actual  occupation  and  dominion. 
Bond  v.  Perkins  (1871)  51  Tenn.  (4 
Heisk.)  304. 

Although  there  seems  to  have  been 
some  doubt,  under  the  first  proclama- 
tion of  the  president  of  the  United 
States,  forbidding  commercial  inter- 
course between  the  United  States  and 
the  Confederate  States,  whether  there 
was  not  an  exception  in  favor  of  places 
permanently  occupied  by  the  United 
States  forces  (although  the  court  held 
no  such  exception  existed),  there  was 
no  such  exception  after  March  31, 1863. 
Nelson  v.  Trigg  (1877)  3  Tenn.  Cas. 
733. 

It  is  competent  to  establish  by  evi- 
dence in  pais  whether  the  people  of  a 
county  not  specifically  mentioned  in  the 
president's  proclamation  of  August, 
1861,  declaring  certain  states  and  parts 
of  states  in  insurrection,  maintained  a 
loyal  adhesion  to  the  constitution  and 
the  Union.  Winternitz  v.  Hyland 
(1869)  3  W.  Va.  461. 

The  people  of  the  county  of  Berkeley 
maintained  a  loyal  adhesion  to  the  Con- 
stitution and  Union  at  the  date  of  the 
proclamation  of  August  16,  1861,  and 
were,  therefore,  excepted  from  the  op- 
eration thereof  as  against  parties  in  re- 
bellion, and  were  inhibited  from  com- 
mercial intercourse  with  parties  engag- 
ed therein  as  public  enemies  of  the 
United  States.  Winternitz  v.  Hyland 
(1869)  3  W.  Va.  461,  cited  and  approv- 
ed Hawver  v.  Seibert  (1871)  4  W.  Va. 
586. 

The  inhabitants  of  Green  Brjer  coun- 
ty, W.  Va.,  were  not  declared  to  be  in 
a  state  of  insurrection  by  the  procla- 
mation of  the  president  of  August  16, 
1861,  but  were  specially  excepted  from 
the  operation  thereof:  and  commercial 
intercourse  with  them  was  not  inhibited 
in  September,  1862.  Hawver  v.  Seibert 
(1871)  4  W.  Va.  586. 
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4.  Nonresident  aliens.— A  contract  for 

the  purchase  of  cotton,  made  during 
the  Civil  War  by  a  subject  of  Norway, 
domiciled  in  New  York,  with  a  citizen 
of  Texas,  actually  residing  therein  at 
the  date  of  the  contract,  held  void. 
Habricht  v.  Alexander  (C.  C.  18G7) 
Fed.  Cas.  No.  5,886. 

This  act  and  Act  Aug.  6,  1861  (sec- 
tion 10150,  post),  are  purely  municipal 
regulations,  with  which  foreigners  have 
no  concern.  U.  S.  v.  The  William 
Arthur  (D.  C.  1861)  Fed.  Cas.  No.  16,- 
702. 

Although  commercial  intercourse  be- 
tween persons  in  the  loyal  states  and 
persons  within  the  insurrectionary  dis- 
tricts during  the  rebellion  must  be  held 
unlawful,  still  the  act  does  not  apply 
to  nonresident  aliens.  Commercial  in- 
tercourse between  a  neutral  and  a  bel- 
ligerent is  not  only  lawful,  but  to  be 
protected  by  courts,  so  long  as  it  is  im- 
partial and  not  intended  to  violate  any 
blockade  or  siege,  or  to  deal  in  goods 
contraband  of  war.  Hence,  where  an 
alien,  resident  in  France,  purchased 
goods  through  an  agent  during  the  re- 
bellion within  the  insurrectionary  dis- 
tricts, and  it  does  not  appear  that  the 
appointment  of  the  agent  or  the  means 
to  purchase  the  goods  were  transmitted 
during  the  rebellion,  and  it  does  appear 
that  the  alien  formerly  resided  at  New 
Orleans,  and  on  his  departure  left  a 
large  amount  of  property  in  the  South, 
the  purchase  will  be  held  valid,  and  the 
alien  entitled  to  relief  under  the  aban- 
doned or  captured  property  act  (12 
Stat.  820).  La  Plante  v.  U.  S.  (1870) 
6  Ct  CI.  311. 

Merchandise  ordered  from  China  by 
merchants  of  Richmond,  Va.,  and  orig- 
inally consigned  to  them,  but  for  which, 
three  days  before  the  president's  proc- 
lamation declaring  that  part  of  Virginia 
in  a  state  of  insurrection,  the  mer- 
chants executed  an  assignment  to  New 
York  creditors,  which  merchandise  on 
its  arrival  at  New  York  passed  into  the 
custody  of  the  assignees,  was  not  lia- 
ble to  confiscation.  U.  S.  v.  156  Pack- 
ages of  Tea  (D.  C.  1865)  Fed.  Cas.  No. 
15,933. 

A  contract  made  in  1862,  between 
French  subjects  residing  in  France  of 
the  one  part,  and  persons  residing  with- 
in the  rebel  lines,  and  within  the  limits 
of  the  insurrectionary  states  of  the 
United  States,  of  the  other,  was  not  a 
traffic  between  enemies,  forbidden  by 
the  law  of  nations,  the  president's  proc- 
lamation, or  the  acts  of  congress. 
Devot  v.  Marx  (1867)  19  La.  Ann.  491. 

An  alien,  residing  abroad,  could  ac- 
quire a  title  to  personal  property  in  the 
insurrectionary  district,  during  the  re- 
bellion, by-  purchase  through  an  agent 
there.  Collie  v.  U.  S.  (1873)  9  Ct  Ct 
431. 

5.  Commercial  Intercourse  in  general. 

—By  this  act  and  the  proclamation  of 
the  president  of  August  16,  1861,  all 
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commercial  Intercourse  between  the 
citizens  of  the  loyal  states  and  the  in- 
habitants of  the  states  declared  to  be 
in  insurrection  was  interdicted  and  be- 
came unlawful.  (1861)  10  Op.  Atty. 
Gen.  152;  Perkins  v.  Rogers  (1871)  36 
Ind.  124,  9  Am.  Rep.  639;  Leathers  v. 
Commercial  Ins.  Co.  (1867)  65  Ky.  (2 
Bush)  296,  92  Am.  Dec.  483;  Woods  v. 
Wilder  (1870)  43  N.  Y.  164,  3  Am. 
Rep.  684;  McStea  ▼.  Matthews  (N.  Y. 
1871)  3  Daly,  349  (reversed  [1872]  50 
X.  Y.  166);  Bank  of  Tennessee  v. 
Woodson  (1867)  45  Term.  (5  Cold.) 
176;  McCormick  v.  Arnspiger  (1873) 
38  Tex.  569. 

The  rule  that  war  dissolves  all  com- 
mercial partnerships  and  all  contracts 
wholly  executory  and  requiring  com- 
mercial intercourse,  and  that  it  sus- 
pends all  other  contracts  and  obliga- 
tions between  the  citizens  of  the  re- 
spective belligerents,  applies  to  civil 
war.  Hamilton  v.  Mut.  Life  Ins.  Co. 
(C.  C.  1871)  Fed.  Cas.  No.  5,986;  Jack- 
son Ins.  Co.  v.  Stewart  (C.  C.  1866) 
Fed.  Cas.  No.  7,152;  Small's  Adm'r  v. 
Lumpkin's  Ex'r  (1877)  28  Gratt  (Va.) 
832. 

Power  to  license  trading  with  enemy 
defined.  McKee  v.  U.  S.  (1868)  8 
Wall.  163,  166,  19  L.  Ed.  329;  U.  S.  v. 
Lane  (1868)  8  Wall.  185,  195,  19  L. 
Ed.  445. 

Real  estate  of  a  testator  was  sold 
by  the  executors  In  Virginia  in  1860, 
and  when  a  bond  for  a  part  of  the  pur- 
chase money  fell  due,  in  1862,  one  of 
the  executors,  who  still  resided  in  Vir- 
ginia, accepted  payment  thereof,  in 
goods  faith,  in  Confederate  money,  and 
distributed  a  portion  of  the  amount  to 
such  heirs  and  legatees  as  were  with- 
in reach,  and  charged  himself  in  his  ac- 
counts with  the  balance.  The  other 
executor  at  that  time  resided  in  In- 
diana. Held,  in  an  action  brought  by 
the  latter,  after  the  death  of  the  Vir- 
ginia executor,  against  the  executor  of 
the  purchaser,  to  recover  the  amount 
of  the  bond,  that  the  payment  in  Con- 
federate money  discharged  the  debt. 
Glasgow  v.  Lipse  (1886)  6  Sup.  Ct.  757, 
11?  U.  S.  327,  29  L.  Ed.  901. 

In  a  civil  war  persons  who  adhere 
to  their  allegiance  are  not,  though 
they  reside  in  insurrectionary  district, 
regarded  as  enemies;  and  trade  with 
snch  persons  in  good  faith  is  lawful  un- 
less interdicted.  By  this  section  and 
a  proclamation  thereunder  trade  is  in- 
terdicted by  the  proper  authority. 
Charge  to  Grand  Jury  (C.  C.  1861) 
Fed.  Cas.  No.  18,271. 

Transporting  gold  to  a  territory  in 
insurrection,  without  a  license,  will 
subject  it  to  forfeiture,  though  the  in- 
surrectionary district  was  at  the  time 
in  possession  of  the  federal  forces.  U. 
S.  v.  Gay's  Gold  (C.  C.  1870)  Fed.  Cas. 
No.  15,194. 

The  measure  of  damages  for  failure 
of  a  carrier  to  deliver  a  package  of 
Confederate  notes  from  one  point  to 


another  within  the  Confederate  states 
was  their  value  at  the  close  of  the 
war  when  demand  was  made  therefor, 
and  interest  is  to  be  computed  from 
that  time.  Caldwell  v.  Southern  Exp. 
Co.  (O.  O.  1876)  Fed.  Cas.  No.  2,303. 

Commercial  transactions  carried  on 
within  the  Confederate  lines  contrary 
to  this  section  is  aid  and  comfort  to 
the  rebellion,  within  the  abandoned  or 
captured  property  act.  Where  a  claim- 
ant voluntarily  enters  the  enemy's 
lines,  he  cannot  claim  that  services  ren- 
dered the  enemy  were  involuntary. 
Gearing  v.  U.  S.  (1867)  3  Ct.  CI.  165. 

A  citizen  of  a  loyal  state  involunta- 
rily detained  during  the  rebellion  with- 
in the  confederate  lines  may,  with  his 
earnings,  buy  and  sell,  acquire  property 
and  dispose  of  property,  so  long  as  he 
gives  neither  aid  nor  comfort  to  the  re- 
bellion, and  so  long  as  he  brings  noth- 
ing within  and  carries  nothing  without 
the  Confederate  lines.  Such  commer- 
cial intercourse  is  not  in  violation  of 
this  act.  Ealer  v.  U.  S.  (1869)  5  Ct 
CI.  708. 

Commercial  intercourse  in  March, 
1864,  between  a  resident  of  Memphis 
and  persons  within  the  Confederate 
military  lines,  through  an  agent  then 
appointed  at  Memphis,  by  power  of 
attorney,  who  passes  the  United  States 
lines  under  a  provost  marshal's  author- 
ity, is  unlawful,  and  no  title  to  personal 
property  could  be  thus  acquired,  not- 
withstanding that  the  proclamation  of 
April  2,  1863,  declares  Tennessee  in  a 
state  of  insurrection,  and  prohibits 
commercial  intercourse  between  its  cit- 
izens and  those  of  loyal  states.  En- 
sley  v.  U.  S.  (1870)  6  Ct  CI.  282. 

Where  partners  domiciled  on  loyal 
and  disloyal  territory  were  engaged  in 
growing  cotton  before  the  war,  the  res- 
ident partner  might  turn  over  to  a 
common  agent  appointed  before  the 
war  a  mass  of  cotton  as  the  share  of 
the  absent  partner.  After  the  war 
the  absent  partner  could  affirm  the 
transaction  and  assert  a  valid  title.  A 
payment  by  one  partner  to  a  partner 
absent  on  hostile  territory,  in  good 
faith,  whether  in  money  or  goods,  will 
be  upheld.    Douglas  v.  U.  S.  (1878)  14 

Ct.  CI.  1. 

A.  moved  from  Georgia  to  the  North 
in  1862,  leaving  money  with  an  agent, 
who  invested  it  in  county  bonds.  The 
county  pleaded  this  section  in  defense 
to  A.'s  suit  on  the  bonds.  Held,  that 
A.  could  recover.  Bartow  County 
Com'rs  v.  Newell  (1880)  64  Ga.  699. 

A  Dili  in  equity  cannot  be  sustained 
by  one  partner  against  his  copartners 
for  an  account  of  profits  resulting  from 
an  illegal  trading  with  inhabitants  of 
states  declared  in  insurrection  against 
the  United  States.  Dunham  v.  Presby 
(1876)  120  Mass.  285. 

6.  —  Contracts.  —  Contracts  be- 
tween residents  in  the  Confederate 
States  during  the  Civil  War,  not  de- 
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signed  to  aid  the  Rebellion,  payable  in 
Confederate  money,  will  be  enforced 
by  reducing  the  nominal  amount  due 
to  its  value  in  lawful  money  of  the 
United  States  at  the  time  and  place 
where  such  contracts  were  made.  Ef- 
finger  v.  Kenney  (1885)  6  Sup.  Ct  179, 
115  U.  S.  566,  20  L.  Ed.  405. 

The  fact  that  a  contract  was  made 
in  enemy  territory  to  a  loyal  citizen 
of  the  United  States  does  not  neces- 
sarily imply  unlawful  intercourse  be- 
tween the  parties;  transactions  with- 
in Confederate  lines  and  affecting  loyal 
citizens  outside  were  not  all  unlawful. 
Carson  v.  Dunham  (1887)  7  Sup.  Ct 
1030,  1034,  121  U.  S.  421,  30  L  Ed 
002. 

A  contract  between  a  resident  of  a 
state  in  insurrection  and  a  loyal  state 
is  void  where  made  without  license  or 
authority  from  the  government  Phil- 
ips v.  Hatch  (C.  O.  1871)  Fed.  Cas. 
No.  11,004. 

Where  a  citizen  during  hostilities 
may  pay  to  a  resident  agent  his  debt 
due  an  alien  enemy  and  the  agent  may 
accept  and  bind  his  principal,  the  agent 
may  receive  the  money  and  protect  it 
by  investment,  and  the  owner,  after 
the  war,  may  recover  the  property  or 
its  proceeds.  Stoddart  v.  U.  S.  (1870) 
6  Ct  CI.  340. 

All  contracts  made  with  a  public 
enemy  without  license  or  permission 
of  the  government  are  void  upon 
grounds  of  public  policy.  Rice  v. 
Shook  (1871)  27  Ark.  137,  11  Am. 
Rep.  783. 

Where  parties  within  the  lines  of 
the  United  States  forces  contracted  to 
"go  into  an  insurgent  state  to  gather  a 
crop,  and  transport  it  to  the  United 
States,  and  provided  that  clearances, 
licenses,  or  permits  should  be  obtain- 
ed, no  intention  to  violate  the  law  was 
shown.  Shacklett  v.  Polk  (1875)  51 
Miss.  378. 

A.  resided  in  that  part  of  Tennessee 
which  became  subject  to  the  president's 
proclamation  of  August  16,  1861,  pro- 
hibiting commercial  intercourse  with 
the  insurgent  states,  and  remained 
there  up  to  the  time  of  the  proclama- 
tion. B.,  his  partner,  resided  at  the 
same  place,  but  fled  into  the  Union 
lines  when  the  war  broke  out,  and  ad- 
hered to  the  Union  cause,  though  com- 
pelled to  provide  for  his  family  near 
his  place  of  residence.  Held,  that  in 
the  absence  of  proof  of  A.'s  loyalty  or 
disloyalty  to  the  Union,  that  he  was 
within  the  prohibitions  of  the  procla- 
mation, and  thereby,  and  as  a  citizen 
of  a  belligerent  state,  precluded  from 
making  a  commercial  contract  with  a 
citizen  of  a  loyal  state,  but  that  it  was 
otherwise  as  to  B.  Leftwich  v.  Clinton 
(N.  Y.  1870)  4  Lans.  176. 

7.  —  Conveyances,  leasee,  and 
mortgages.— Where  the  creditors  were 
residents  of  a  loyal  state,  a  sale,  during 
the  War  of  the  Rebellion  under  a  pow- 
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er  of  sale  in  a  trust  deed  whose  gran- 
tors were  residents  of  a  state  in  re- 
bellion, and  were  not  in  default  when 
the  war  broke  out,  is  void.  Kanawha 
Coal  Co.  v.  Kanawha  &  O.  Coal  Co. 
(C.  C.  1870)  Fed.  Cas.  No.  7,606. 

A  deed  executed  in  time  of  war  with- 
in the  United  States  lines  to  citizens 
of  the  United  States  by  the  attorney  of 
the  grantor,  while  the  grantor  is  with- 
in the  Confederate  lines  and  an  alien 
enemy,  is  void  as  a  contract  between 
enemies.  Filor  v.  U.  S.  (1867)  3  Ct 
CI.  25. 

Where  a  deed  is  executed  in  New 
York  on  the  20th  of  May,  1861,  by  a 
loyal  citizen  resident  in  that  city,  which 
conveys  property  in  Savannah  to  a 
citizen  thereof,  for  the  purpose  of  sav- 
ing it  from  confiscation  by  the  Con- 
federate government,  it  constitutes  a 
standing  relation  between  enemies,  for- 
bidden under  this  act  Dillon  v.  U. 
S.   (1860)  5  Ct  CL  586. 

A  mortgage  of  real  estate  in  Ken- 
tucky, executed  by  a  citizen  of  Ten- 
nessee to  a  citizen  of  Kentucky,  after 
the  proclamation  of  the  president  de- 
claring the  state  of  Tennessee  to  be  in 
a  state  of  insurrection  and  forbidding 
all  intercourse  with  the  inhabitants 
thereof,  is  void.  Hyatt  v.  James*  Adm'r 
(1867)  65  Ky.  (2  Bush)  463,  02  Am. 
Dec  505. 

A  lease  of  a  plantation  lying  with- 
in one  of  the  seceded  states,  made 
within  the  state  by  a  citizen  and  res- 
ident thereof,  during  the  Civil  War  of 
1861-65,  to  a  citizen  of  Massachusetts, 
at  a  rent  payable  and  paid  in  part  in 
cash  on  taking  possession  of  the  plan- 
tation, and  the  rest  payable  out  of  the 
cotton  crop  to  be  raised  thereon,  and 
by  which  the  lessor  agreed  to  deliver 
and  the  lessee  to  receive  and  pay  for 
corn  then  on  the  plantation,  and  which 
was  immediately  delivered  accordingly, 
and  used  thereon,  was  not  prohibited 
by  the  law  of  nations,  or  by  this  sec- 
tion and  the  proclamations  issued  by 
the  president  thereunder,  but  was  val- 
id to  sustain  an  action  in  a  Massachu- 
setts court  to  recover  an  unpaid  install- 
ment of  the  rent  and  the  value  of  the 
corn.  Kershaw  v.  Kelsey  (1868)  100 
Mass.  561,  07  Am.  Dec.  124,  1  Am. 
Rep.  142. 

A  sale  of  realty  under  a  deed  of 
trust  executed  before  the  Civil  War  is 
valid,  though  the  grantors  were  cit- 
izens of  a  state  declared  in  insurrection 
when  the  war  was  in  progress.  Mitch- 
ell v.  Nodaway  County  (1883)  80  Mo. 
257. 

Where  the  vendor  in  a  contract  for 
the  sale  of  land  executed  before  the 
late  Civil  War  on  the  declaration  of 
war  resided  in  Union  territory  and  the 
vendee  in  Confederate  territory,  inter- 
course between  them  during  the  war 
being  prohibited,  the  failure  of  the 
vendee  to  pay  the  installment  of  the 
purchase  price  falling  due  daring  the 
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war  did  not  entitle  the  vendor  to  have 
the  land  sold  to  enforce  their  payment. 
Grinnan  y.  Edwards  (1883)  21  W.  Va. 
347. 

8. Sales.— This  act  and  a  procla- 
mation of  President  Lincoln  thereun- 
der making  commercial  intercourse 
unlawful  rendered  void  purchases  of 
cotton  from  the  Confederacy  by  citi- 
ient  or  corporations  of  New  Orleans 
after  May  6,  1862.  Withenbury  v.  U. 
S.  (1867)  6  Wall.  521,  630,  18  L.  Ed. 
935. 

A  sale  held  void  as  being  a  trading 
with  enemies.     Montgomery  v.   U.    S. 

(1872)  15  WalL  305,  399,  21  L.  Ed.  97. 
See,  also,  Walker's  Ez'rs  t.  U.  & 
(1882)  1  Sup.  Ct  300,  106  U.  S.  413, 
27  L>  Ed.  166. 

A  sale  made  without  a  license  to 
trade  by  a  loyal  citizen  of  the  United 
States  on  March  6,  1865,  when  Savan- 
nah was  occupied  by  federal  troops, 
to  a  loyal  citizen  of  New  York,  of  cot- 
ton which  had  been  returned  by  the 
owner,  registered  and  taken  into  pos- 
session by  the  United  States,  and  sent 
for  sale  to  New  York  under  the  Cap- 
tured and  Abandoned  Property  Act, 
is  void,  and  the  vendor  may  not  sus- 
tain a  suit  in  the  Court  of  Claims  for 
the  proceeds  of  the  cotton  for  the  use 
of  the  vendee,  and  the  vendor  may  not 
■ne   for    himself.      Cutner    v.    U.    S. 

(1873)  17  WalL  517,  520,  21  L.  Ed.  656. 
Where  a  merchant  residing  in  Geor- 
gia left  there  at  the  commencement  of 
the  Civil  War,  and  remained  in  loyal 
territory,  and  his  agent,  with  money 
collected  on  his  account,  bought  cot- 
ton, which  was  afterwards  captured 
by  the  United  States  and  sold,  he  was 
entitled  to  recover  the  proceeds  in  the 
Court  of  Claims.  U.  S.  v.  Quigley 
(1880)  103  U.  S.  595,  26  L.  Ed.  524. 

Daring  the  Civil  War  citizens  of  loy- 
al states  could  make  a  valid  sale  or 
mortgage  of  cotton  growing  within  an 
insurgent  state,  passing  title  to  ex- 
isting cotton  and  future  crops.  Briggs 
▼.  U.  8.  (1892)  143  U.  S.  346,  12  Sup. 
Ct  391,  36  L.  Ed.  180. 

Preparing  cotton  for  market  within 
one  of  the  insurrectionary  states  dur- 
ing the  war  of  the  rebellion,  under  an 
agreement  with  the  owner  that  the 
claimant  should  have  one-half  of  the 
cotton,  is  "commercial  intercourse" 
within  the  meaning  of  the  act,  and  is 
not  legalized  by  the  permit  of  the  com- 
manding general.  Blakeley  v.  U.  S. 
(1866)  2  Ct  CL  323. 

Buying  and  selling  by  an  agent  with- 
in rebel  territory  without  the  knowl- 
edge of  his  principal  is  not  a  violation 
of  this  section.  Mayer  v.  U.  S.  (1867) 
3  Ct  CL  249. 

Where  a  citizen  of  a  loyal  state  tem- 
porarily in  the  insurrectionary  district 
at  the  outbreak  of  the  rebellion  is  in- 
voluntarily compelled  to  remain,  his 
Purchase  of  personal  property  is  not 
in  violation  of  the  nonintercourse  laws, 
there  being  neither  effort  nor  interest 


to  carry  it  through  the  lines,  and  the 
purchase  money  being  his  earnings 
during  his  involuntary  residence. 
Spain  v.  U.  S.  (1869)  5  Ct  CL  598. 

Where  in  1863  and  1864  an  agent 
within  the  Confederate  lines  buys  cot- 
ton, with  funds  previously  placed  in 
his  hands,  the  principal  then  residing 
as  a  refugee  in  Nashville,  the  purchase 
is  not  in  violation  of  the  Noninter- 
course Act  The  acts  and  proclama- 
tions relating  to  commercial  inter- 
course enumerated  and  examined. 
Faulkner  v.  U.  S.  (1869)  5  Ct.  CL  612., 

Where  during  the  rebellion  a  sale/ 
of  personal  property  is  made  by  an 
agent  within  the  Union  lines,  while  his 
principal  and  the  property  are  both 
within 'the  Confederate  lines,  the  sale 
is  void,  and  no  title  is  acquired  within 
the  intent  of  this  act,  as  construed  by 
the  Court  of  Claims  in  Blakely's  Case 
(2  C.  Cls.  R.,  p.  323),  and  by  the  su- 
preme court  in  the  cases  of  Lane  and 
Grossmeyer.  Montgomery  v.  U.  S. 
(1869)  5  Ct.  CL  648. 

Where  merchants  within  the  insur- 
rectionary districts,  early  in  the  rebel- 
lion, send  their  clerk,  in  the  ordinary 
course  of  their  business,  into  the  coun- 
try to  make  collections  and  buy  cotton, 
and  the  clerk  does  so,  the  merchants 
acquire  a  valid  title  to  the  cotton 
bought,  notwithstanding  that  between 
the  departure  of  the  clerk  and  the 
purchase  of  the  cotton  the  merchants 
pass  within  the  United  States  lines  by 
the  capture  of  their  city,  while  the 
clerk  remains  within  the  rebel  lines. 
Such  a  purchase,  through  an  agent, 
pursuant  to  his  previous  instructions, 
is  not  commercial  intercourse  across 
the  military  lines,  nor  between  the  res- 
idents of  loyal  and  disloyal  states,  and 
is  valid.  Lapene  v.  U.  S.  (1870)  6  Ct. 
CL  363. 

Where  the  chief  business  office  of  a 
mercantile  firm  is  in  a  loyal  state, 
with  a  branch  and  resident  partner  in 
the  insurrectionary  districts,  the  firm 
cannot,  through  the  resident  partner, 
appoint  an  agent  after  the  rebellion 
has  begun,  to  buy  property  with  part- 
nership funds;  and  no  valid  title  to 
such  property  can  thereby  be  acquired. 
Such  an  agency  would  be  constructive 
commercial  intercourse  between  ene- 
mies. Cramer  v.  U.  S.  (1870)  6  Ct 
CL  381. 

Where  a  British  subject  residing  in 
New  Orleans  procures  from  the  treas- 
ury agent  there  a  permit  to  buy  cot- 
ton, and  in  1864  passes  within  the 
Confederate  lines  and  confirms  a  pur- 
chase already  made,  the  transaction  is 
illegal.  Millar  v.  U.  a  (1872)  8  Ct 
CL  407. 

A  person  whose  domicile  was  in  New 
Orleans  during  the  rebellion,  but  who 
left  the  city  after  its  capture,  and 
without  change  of  domicile  acted  as  a 
Confederate  financial  agent  within  the 
rebel  lines,  could  not  acquire  a  legal 
title  to  cotton  which  he  bought  there. 
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He  remained  under  the  restriction  of 
nonintercourse  so  long  as  his  domicile 
continued  in  New  Orleans.  Desmare 
v.  U.  S.  (1874)  10  Ct.  CI.  385. 

A  purchase  of  cotton  within  the 
Confederate  lines  during  the  late  war, 
under  military  sanction,  was  in  direct 
contravention  with  the  laws  of  the 
United  States  and  the  proclamation  of 
the  president,  and  was  therefore  void. 
State  v.  Louisiana  State  Bank  (1868) 
20  La.  Ann.  468. 

In  an  action  by  a  partnership  claim- 
ing interest  in  the  profits  of  a  con- 
tract for  the  purchase  of  cotton  upon 
unprohibited  territory  during  the  con- 
tinuance of  the  president's  proclama- 
tion of  August  16,  1861,  one  of  the 
partners  died  before  trial,  and  the  suit 
was  continued  under  order  of  the  court 
by  the  survivor  who  was  a  loyal  citi- 
zen of  the  United  States.  Held,  that 
the  rights  of  the  survivor  were  pro- 
tected, notwithstanding  the  invalidity 
of  the  contract  in  respect  to  the  de- 
ceased partner,  who  was  a  resident  of 
one  of  the  insurgent  states,  and  might 
be  enforced.  Leftwich  v.  Clinton  (N. 
Y.  1870)   4  Lans.  176. 

9. Bills     and     notes.— A     draft 

drawn  within  the  Confederate  States, 
in  a  section  not  under  the  control  of 
the  federal  forces,  upon  a  person  in  a 
loyal  state,  is  absolutely  void  as  to  all 
parties.  Moore  v.  Foster  (C.  C.  1868) 
Fed.  Cas.  No.  9,760;  Britton  v.  Butler 
(C.  C.  1872)   Fed.  Cas.  No.  1,903. 

Forfeitures  declared  hereunder  can 
only  be  enforced  by  seizure  of  the 
property.  U.  S.  v.  Stevenson  (C.  O. 
&  D.  C.  1869)   Fed.  Cas.  No.  16,396. 

The  owner  of  a  promissory  note,  be- 
ing a  resident  citizen  of  New  York, 
might  there  lawfully  transfer  it  in  the 
year  1862  to  another  resident  citizen 
of  New  York,  although  the  note  itself 
was  then  in  the  hands  of  a  sequestra- 
tion receiver  of  the  Confederate  states 
in  Alabama,  where  the  maker  lived. 
Morris  v.  Poillon  (1874)   50  Ala.  403. 

A  party  residing  in  Illinois,  holding 
a  promissory  note  against  a  person  re- 
siding in  one  of  the  states  in  rebellion, 
in  the  year  1862,  after  the  act  of  con- 
gress and  the  president's  proclamation 
prohibiting  commercial  intercourse  be- 
tween the  adhering  states  and  those  in 
rebellion,  commenced  a  suit  thereon  by 
attachment,  which  was  levied  on  real 
estate  situate  in  Illinois,  belonging  to 
the  maker,  and  obtained  a  judgment, 
and  procured  a  sale  to  be  made  of  the 
premises  attached.  Held,  that  the 
court  had  jurisdiction  of  the  cause,  and 
the  judgment  and  proceedings  there- 
under were  valid  and  binding,  notwith- 
standing the  defendant  resided  in  one 
6f  the  rebellious  states,  and  the  war 
was  at  the  time  in  active  progress. 
Mixer  v.  Sibley  (1869)  53  111.  61. 

An  order  for  money  drawn  in  Ken- 
tucky upon  a  resident  of  Texas,  pay- 
able to  another  resident  of  the  latter 
state,  by  a  resident  thereof,  and  de- 
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livered  to  a  second  person  in  Ken- 
tucky, who  sent  the  order  through  the 
lines  during  the  war,  was  not  illegal, 
nor  in  violation  of  the  act  or  of  the 
proclamation  of  August  16,  1861. 
Haggard  v.  Conkwright  (1869)  70  Ky. 
(7  Bush)  16,  3  Am.  Rep.  297. 

A  note  given  for  the  purchase  of 
negroes  taken  into  the  states  in  insur- 
rection without  special  license,  after 
the  proclamation  of  the  president  of 
August  16,  1861,  is  without  legal  con- 
sideration, and  invalid.  Carson  v. 
Hunter  (1870)  46  Mo.  467,  2  Am.  Rep. 
529. 

Under  this  act  the  payment  of  a  note 
in  Confederate  money,  and  the  taking 
of  a  receipt  by  an  attorney  of  a  party 
resident  within  the  military  lines  of 
territory  occupied  and  permanently 
held  by  the  federal  troops,  from  the 
cashier  of  the  Bank  of  Tennessee,  a 
resident  of  the  insurrectionary  district, 
was  illegal,  and  not  binding  on  the 
bank.  Bank  of  Tennessee  v.  Woodson 
(1867)    45  Tenn.    (5  Cold.)    176. 

Bills  or  checks  drawn  by  a  bank  in 
Richmond,  Va.,  upon  a  bank  in  New 
Orleans,  were  indorsed  in  Petersburg, 
Va.,  in  February,  1863,  to  a  resident 
of  Vicksburg.  The  late  war  was  then 
in  progress,  and  Petersburg,  Rich- 
mond, and  Vicksburg  were  within  the 
Confederacy,  while  New  Orleans  was 
in  the  permanent  possession  of  the 
Federal  forces.  After  Vicksburg  had 
been  taken  possession  of  by  the  Fed- 
eral forces  the  bills  were  presented  for 
payment  at  the  New  Orleans  Bank, 
and  payment  was  refused.  Held,  that 
under  the  proclamation  of  the  Presi- 
dent of  the  United  States  of  April  2, 
1863,  intercourse  between  Vicksburg 
and  New  Orleans  was  still  prohibited, 
and  the  demand  of  payment  was  ille- 
gal. Billgerry  v.  Branch  (Va.  1869) 
19  Grat.  393,  100  Am.  Dec.  679. 

I  O4  E  nf orcemen t  —  Forfeitures  in- 
curred under  this  act  may  be  enforced 
after  cessation  of  hostilities.  Duvall 
v.  U.  S.  (1866)  14  Sup.  Ct.  1162,  1163, 
154  U.  S.  548,  18  L.  Ed.  252;  U.  S.  v. 
Stevenson  (C.  C.  &  D.  C.  1869)  Fed. 
Cas.  No.  16,396. 

A  license  to  trade  in  the  rebellious 
states,  obtained  through  error,  mis- 
take, or  fraud,  will  not  prevent  the 
forfeiture  under  this  act  and  act  May 
20,  1862;  the  same  being  prohibitory 
acts.  U.  S.  v.  One  Hundred  and 
Twenty-Nine  Packages  (D.  C.  1862) 
Fed.  Cas.  No.  15,941;  U.  S.  v.  One 
Hundred  Barrels  of  Cement  (D.  C. 
1876)   Fed.  Cas.  No.  15,945. 

Claimants  held  not  estopped,  by  li- 
cense and  clearance  for  one  place,  to 
show  that  the  primary  destination  of 
the  voyage  was  another  place,  so  aa  to 
save  forfeiture.  The  David  E.  Wolf 
(D.  C.  1867)   Fed.  Cas.  No.  3,594. 

Where  the  military  authorities  rea- 
sonably believed  that  horses  were 
about  to  be  carried  into  the  lines  of 
the  enemy  for  sale,  they  could  prevent 
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the  consummation  of  such  intention, 
since  it  was  as  much  the  duty  of  the 
military  commanders  as  of  the  civil 
Authorities  to  see  that  the  noninter- 
eourse  laws  were  enforced  and  that 
nothing  calculated  to  subserve  the  mili- 
tary purposes  of  the  enemy  should  be 
carried  within  their  lines.  McKrell  v. 
Metcalfe  (1866)  63  Ky.  (2  Duv.)  533. 
One  may  recover  from  a  private  citi- 
sen  for  his  conversion  of  live  stock  sent 
by  the  owner  through  the  lines  from 
Missouri  into  Texas  after  the  presi- 
dent's proclamation  of  nonintercourse 
of  1861.  The  owner's  illegal  act  only 
authorized  the  appropriation  of  the 
stock  by  the  general  government 
Charles  v.  McCune  (1874)  57  Mo.  166. 

II.  Goods  and  vessels  subject  to  for- 
feits re*— Gold  coin  comes  within  the 
description  of  "goods  and  chattels, 
wares  and  merchandise."  U.  S.  v.  Ca- 
noe (C.  C.  1867)  Fed.  Cas.  No.  14,718; 
U.  S.  v.  American  Gold  Coin  (C.  C. 
1868)  Fed.  Cas.  No.  14,439. 

The  act  did  not  embrace  choses  in 
action,  such  as  bonds,  stocks,  etc.,  nor 
money.  U.  S.  v.  Virginia  Bonds  (D. 
C.  1862)  Fed.  Cas.  No.  16,626. 

Under  Act  July  13,  1861,  goods  form- 
ing the  cargo  of  a  vessel  proceeding  to 
a  point  in  the  insurrectionary  states 
were  liable  to  forfeiture  only  when  in 
transitu,  and  the  vessel  only  while  the 
contraband  cargo  is  on  board,  but  un- 
der the  regulations  made  under  the  au- 
thority of  Acts  July  13,  1861,  May  20, 
1862,  and  July  2,  1864,  a  vessel  en- 
gaged in  a  prohibited  trade  is  liable  to 
forfeiture,  even  after  the  termination 
of  the  prohibited  voyage  and  the  dis- 


v.  The  Francis  Hatch  (D.  C.  1864)  Fed. 
Cas.  No.  15,15a 

A  vessel  has  not  proceeded  or  de- 
parted on  her  voyage  within  this  act 
and  the  act  of  May  20,  1862,  and  the 
rules  and  regulations  of  the  secretary 
of  the  treasury  supplementary  thereto, 
until  she  is  outside  the  limits  of  the 
harbor  or  her  port  of  departure.  U.  S. 
y.  The  George  Darby  (D.  C.  1864)  Fed. 
Cas.  No.  15,200. 

Dry  goods,  groceries,  and  medicines 
sold  to  the  inhabitants  along  the  Mis- 
sissippi river  during  the  last  year  of 
the  Civil  War  held  not  articles  contra- 
band of  war  by  the  legislation  of  con- 
gress, or  the  regulations  of  the  treas- 
ury department,  or  by  the  law  of  na- 
tions. U.  S.  v.  The  Henry  C.  Homeyer 
(D.  C.  1868)  Fed.  Cas.  No.  15,353. 

The  act  positively  prohibits  residents 
of  both  the  loyal  and  insurrectionary 
states  from  all  commercial  intercourse 
for  whatever  purposes,  and  subjects  to 
confiscation  the  vehicles  employed 
therein  either  for  profit  or  gratuitous- 
ly. U.  S.  v.  The  Josie  (D.  C.  1804) 
Fed.  Cas.  No.  15,498a. 

The  transportation  of  coin  or  bullion 
from  Mexico  into  Texas  during  the 
Civil  War  was  in  violation  of  law,  and 
no  contract  for  such  transportation  can 
be  enforced.  Cantu  v.  Bennett  (1873) 
39  Tex.  303. 

Cited    without    definite    application, 

Hanger  v.  Abbott  (1867)  6  Wall.  532, 
534,  18  L.  Ed.  939;  Gay's  Gold  (1871) 
13  Wall.  358,  362,  20  L.  Ed.  606;  Bur- 
bank  v.  Conrad  (1877)  96  U.  S.  291, 
293,  24  L.  Ed.  731;  Dow  v.  Johnson 
(1879)  100  U.  S.  158,  181,  25  L.  Ed. 
632. 


charge  of  the  contraband  cargo.    U.  S. 

§  10144.  (R.  S.  §  5302.)    In  loyal  States. 

Whenever  any  part  of  a  State  not  declared  to  be  in  insurrection  is 
under  the  control  of  insurgents,  or  is  in  dangerous  proximity  to 
places  under  their  control,  all  commercial  intercourse  therein  and 
therewith  shall  be  subject  to  the  prohibitions  and  conditions  of  the 
preceding  section  for  such  time  and  to  such  extent  as  shall  become 
necessary  to  protect  the  public  interests,  and  be  directed  by  the  Secre- 
tary of  the  Treasury,  with  the  approval  of  the  President. 

Act  July  2,  1864,  c.  225,  5  5,  13  Stat  376. 

Cited    without    definite    application, 
Pargoud  v.  U.  S.  (1868)  4  Ct.  CI.  337. 

§  10145.  (R.  S.  §  5303.)    To  whom  prohibition  shall  extend. 

The  provisions  of  this  Title  in  relation  to  commercial  intercourse 
shall  apply  to  all  commercial  intercourse  by  and  between  persons 
residing  or  being  within  districts  within  the  lines  of  national  military 
occupation  in  the  States  or  parts  of  States  declared  in  insurrection, 
whether  with  each  other  or  with  persons  residing  or  being  within  dis- 
tricts declared  in  insurrection  and  not  within  those  lines ;  and  all  per- 
sons within  the  United  States,  not  native  or  naturalized  citizens  there- 
of, shall  be  subject  to  the  same  prohibitions,  in  all  commercial  inter- 
course with  inhabitants  of  States  or  parts  of  States  declared  in  in- 
surrection, as  citizens  of  States  not  declared  to  be  in  insurrection. 

Act  July  2,  1864,  c.  225,  |  4,  13  Stat  376. 

Notes  of  Decisions 
Effect  of  statute.— A  contract  for  the      domiciled  in  New  York,  with  a  citizen 
purchase  of  cotton,   made   during   the       of  Texas,  was  void.    This  section  was 
Civil  War  by   a   subject   of   Norway,      only  declaratory  of  a  well-known  prin- 
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ciple  of  international  law.    Habricht  v.       Cited    without    definite    application, 
Alexander  (C.  C.  1867)  Fed.  Oas.  No.      Walker  v.  U.  S.  (1882)  1  Sup.  Ct  301, 
5,886.  304,  106  U.  S.  413,  27  L.  Ed.  166. 

§  10146.  (R.  S.  §  5304.)    Commercial  intercourse,  to  what  extent 
permitted. 

The  President  may,  in  his  discretion,  license  and  permit  commercial 
intercourse  with  any  part  of  such  State  or  section,  the  inhabitants  of 
which  are  so  declared  in  a  state  of  insurrection,  so  far  as  may  be  nec- 
essary to  authorize  supplying  the  necessities  of  loyal  persons  residing 
in  insurrectionary  States,  within  the  lines  of  actual  occupation  by  the 
military  forces  of  the  United  States,  as  indicated  by  published  order 
of  the  commanding  general  of  the  department  or  district  so  occu- 
pied; and,  also,  so  far  as  may  be  necessary  to  authorize  persons 
residing  within  such  lines  to  bring  or  send  to  market  in  the  loyal 
States  any  products  which  they  shall  have  produced  with  their  own 
labor  or  the  labor  of  freedmen,  or  others  employed  and  paid  by  them, 
pursuant  to  rules  relating  thereto,  which  may  be  established  under 
proper  authority.  And  no  goods,  wares,  or  merchandise  shall  be 
taken  into  a  State  declared  in  insurrection,  or  transported  therein, 
except  to  and  from  such  places  and  to  such  monthly  amounts  as 
shall  have  been  previously  agreed  upon,  in  writing,  by  the  command- 
ing general  of  the  department  in  which  such  places  are  situated,  and 
an  officer  designated  by  the  Secretary  of  the  Treasury  for  that  pur- 
pose. Such  commercial  intercourse  shall  be  in  such  articles  and  for 
such  time  and  by  such  persons  as  the  President,  in  his  discretion,  may 
think  most  conducive  to  the  public  interest;  and,  so  far  as  by  him 
licensed,  shall  be  conducted  and  carried  on  only  in  pursuance  of  rules 
and  regulations  prescribed  by  the  Secretary  of  the  Treasury. 

Act  July  13,  1861,  c  3,  |  5,  12  Stat.  257.    Act  July  2,  1864,  c.  225,  *  9, 13 
Stat  877. 

Notes  of  Deoisions 

Authority  to  Issue  licensed-Power  to 
license  trading  with  enemy  defined. 
McKee  v.  U.  S.  (1868)  8  Wall.  163, 
166,  19  L.  Ed.  329;  U.  S.  v.  Lane 
(1868)  8  Wall.  185,  195,  19  L.  Ed.  445; 
Snell  v.  Dwight  (1876)  120  Mass.  9. 

Under  this  proviso,  which  gave  the 
President  power  in  his  discretion  to  li- 
cense intercourse,  no  one  else  could 
give  licenses.  The  Reform  (1865)  3 
WalL  617,  18  L.  Ed.  105,  affirming  The 
Sea  lion  (1865)  Id.  642;  Withenbury 
v.  U.  S.  (1867)  6  WalL  521,  531,  18  L. 
Ed.  935. 

Only  the  president  can  license  inter- 
course with  the  inhabitants  of  a  state 
in  insurrection,  and  a  license  by  the 
special  agent  of  the  treasury,  though 
certified  by  the  military  commander  of 
that  district,  is  unavailing.  The  Sea 
Lion  (1866)  5  Wall.  630,  646,  18  L. 
Ed.  618. 

During  the  rebellion  the  President 
alone  had  power  to  license  commercial 
intercourse  between  places  within  the 
lines  of  military  occupation,  by  forces 
of  the  United  States,  and  places  under 
the  control  of  insurgents  against  it 
Hall  v.  Coppell  (1868)  7  Wall.  542,  554, 
19  L.  Ed.  244. 

Under  treasury  regulations,  a  vessel 
engaging  in  trade  with  the  insurrection- 
ary districts  in  the  Civil  War  was  lia- 
ble to  forfeiture  even  after  the  ter- 
mination of  the  prohibited  voyage  and 
the  discharge  of  the  contraband  cargo. 
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The  imposing  of  such  forfeiture  is 
within  the  power  to  make  regulations 
conferred  on  the  secretary  of  the  treas- 
ury. U.  S.  v.  The  Francis  Hatch  (D. 
G.  1864)  Fed.  Gas.  No.  15,15a 

Preparing  cotton  for  market  within 
an  insurgent  state  under  an  agreement 
with  the  owner  that  the  claimant  .should 
have  one-half  of  the  cotton  is  "com- 
mercial intercourse,"  and  is  not  legalis- 
ed by  the  permit  of  the  commanding 
general.  Blakeley  v.  U.  S.  (1866)  2 
Ct  a.  323. 

It  is  within  the  discretion  of  the 
president  to  determine  what  are  neces- 
saries and  to  fix  the  rule  by  which  loy- 
alty, so  far  as  the  purchase  of  neces- 
saries is  concerned,  is  to  be  determin- 
ed.   (1865)  11  Op.  Atty.  Gen.  219. 

The  president's  proclamation  of  June 
13,  1865,  removing  restrictions  general- 
ly upon  trade  with  the  states  in  re- 
bellion, was  lawful  (1895)  21  Op. 
Atty.  Gen.  269. 

Form  and  effect  of  lloensew— Permits 

granted  during  the  rebellion  by  the 
proper  licensing  officers  to  purchase 
goods  in  a  locality  occupied  by  the  fed- 
eral troops  are  prima  facie  evidence 
that  the  locality  is  properly  within  the 
trade  regulations.  U.  S.  y.  Weed  (1866) 
5  Wall.  62,  72,  18  L.  Ed.  531. 

The  grant  of  a  license  pursuant  to 
the  power  herein  granted  restores  the 
standing  of  the  grantee  to  be  heard  in 
the  United  States  courts.    U.  S.  v.  100 
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Barrels  of  Cement  (D.  G.  1862)  Fed. 
Cm.  No.  15,945. 

A  steamboat  having  a  permit  from  a 
special  treasury  agent  to  engage  in  pur- 
chasing cotton  along  the  Mississippi 
river  was  fully  authorized  to  make  such 
purchases,  and  the  forfeiture  of  the 
boat  and  cargo  was  not  incurred  there- 
by. TJ.  S.  v.  The  Henry  C.  Homeyer 
(D.  C.  1868)  Fed.  Cas.  No.  15,353. 

A  citizen  within  the  United  States 
lines,  who  buys  cotton  during  the  war, 
under  a  permit,  may  recover  the  resi- 
due of  proceeds  thereof  under  the  "cap- 
tared  and  abandoned  property  act." 
Babey  ▼.  U.  S.  (1867)  3  Ct  CL  59. 

Where  a  custom  house  permit  issued 
in  October,  1862,  under  the  President's 
order,  authorizes  "partial  restoration  of 
commercial  intercourse"  in  Tennessee, 
is  limited  to  "within  the  lines  of  the 
United  States  army,"  and  the  holder 
proceeds  beyond  the  lines,  and  enters 
into  a  contract  for  cotton  to  be  deliv- 
ered and  paid  for  within  the  lines,  the 
transaction  is  illegal  and  void.  Cones 
t.  F.  S.  (1872)  8  Ct.  CI.  421. 

Under  this  section  trade  was  au- 
thorized between  the  loyal  states  and 
the  states  in  rebellion  under  a  license 
granted  by  the  president  through  and 
under  regulations  and  restrictions  pre- 
scribed by  the  secretary  of  the  treas- 
ury. Held,  that  the  statute  did  not 
mean  that  such  trade  should  be  carried 
on  by  individual  licenses  under  the 
sign  manual  of  the  president,  but.  when 
the  authorized  officer  of  the  government 
granted  such  a  license,  no  illegality 
should  be  imputed  to  transactions  of  cit- 
izens acting  under  it.  Graham  v.  Mer- 
rill (1868)  45  Term.  (5  Cold.)  622. 

A  party,  relying  upon  a  license  to  es- 
tablish the  validity  of  commercial  trans- 
actions in  the  insurrectionary  states 
during  the  Civil  War,  has  the  burden  of 
proving  the  existence  of  such  license. 
Lacy  v.  Sugarman  (1873)  59  Tenn.  (12 
Heisk.)  354. 

Charges  and  fees.— The  treasury  reg- 
ulations giving  permission  to  buy  cotton 
in  the  insurrectionary  states  and   ex- 


port same  on  condition  of  paying  the 
bonus  prescribed  were  authorized. 
Hamilton  v.  Dillin  (1874)  21  WalL  73, 
87,  22  L.  Ed.  528. 

The  charge  of  5  per  cent  on  the 
value  of  all  shipments  from  the  loyal 
to  the  insurrectionary  states,  imposed 
by  the  regulations  of  the  secretary  of 
the  treasury,  during  the  rebellion, 
though  not  expressly  authorized  by  this 
section,  received  an  implied  legislative 
ratification  from  subsequent  acts  on  the 
same  subject  which  neither  rescinded 
nor  changed  them,  and  an  express  sane* 
tion  by  the  act  in  addition  to  the  sev- 
eral acts  concerning  commercial  inter- 
course, etc..  Act  July  2,  18<U  (13  Stat 
375).  Folsom  v.  U.  S.  (18G8)  4  Ct  CL 
366. 

It  must  be  held  from  the  nature  of  the 
decision  that  the  Supreme  Court  intend- 
ed to  decide  in  La  Peyre's  Case  (8  C. 
Cls.  R.  p.  165)  that  the  claimant  had 
primarily  a  good  cause  of  action,  i.  e., 
that  his  payment  of  a  bonus  or  fee  to 
a  treasury  agent  for  a  license  to  bring 
cotton  into  New  Orleans  in  June,  1865, 
under  the  nonintercourse  acts,  was  not 
a  voluntary  payment  made  in  ignorance 
of  law,  all  restrictions  having  then  been 
abrogated  by  the  President's  proclama- 
tion of  June  24,  1865,  but  the  owner 
and  agent  being  ignorant  of  the  exist- 
ence of  the  proclamation.  Norton  v. 
U.  S.  (1875)  11  Ct  CL  672. 

Military  occupation.  —  Substantial, 
complete,  and  permanent  military  oc- 
cupation and  control,  as  distinguished 
from  one  that  is  illusory,  imperfect 
and  transitory,  works  the  exception  in 
the  act,  and  such  military  occupation 
draws  after  it  the  full  measure  of  pro- 
tection to  persons  and  property  con- 
sistent with  a  necessary  subjection  to 
military  government  The  Venice 
(1864)  2  Wall.  258,  277, 17  L.  Ed.  866. 

Cited  without  definite  application, 
Hanger  v.  Abbott  (1867)  6  Wall.  532, 
534,  18  Ia  Ed.  939;  Walker  v.  TJ.  S. 
(1882)  1  Sup.  Ct  301,  305,  106  U.  S. 
413,  27  L.  Ed.  166. 


§  10147.  (R.  S.  §  5305.)    Appointment  and  compensation  of  officers. 
The  Secretary  of  the  Treasury  may  appoint  such  officers  at  places 
where  officers  of  the  customs  are  not  now  authorized  by  law  as  may 
be  needed  to  carry  into  effect  such  licenses,  rules,  and  regulations. 
In  all  cases  where  officers  of  the  customs,  or  other  salaried  officers, 
are  appointed  by  him  to  carry  into  effect  such  licenses,  rules,  and  reg- 
ulations, such  officer  shall  be  entitled  to  receive  one  thousand  dollars 
a  year  for  his  services,  in  addition  to  his  salary  or  compensation  under 
any  other  law.     But  the  aggregate  compensation  of  any  such  officer 
shall  not  exceed  the  sum  of  five  thousand  dollars  in  any  one  year. 
Act  July  13, 1861,  c.  3,  §  6, 12  Stat  257.    Act  June  30,  1864,  c.  171,  §  28,  13 
Stat  218. 

§  10148.  (R.  S.  §  5306.)    Trading  without  license,  etc. 

Every  officer  of  the  United  States,  civil,  military,  or  naval,  and 
every  sutler,  soldier,  marine,  or  other  person,  who  takes,  or  causes 
to  be  taken  into  a  State  declared  to  be  in  insurrection,  or  to  any 
other  point  to  be  thence  taken  into  such  State,  or  who  transports 
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or  sells,  or  otherwise  disposes  of  therein,  any  goods,  wares,  or  mer- 
chandise whatsoever,  except  in  pursuance  of  license  and  authority 
of  the  President,  as  provided  in  this  Title,  or  who  makes  any  false 
statement  or  representation  upon  which  license  and  authority  is  grant- 
ed for  such  transportation,  sale,  or  other  disposition,  or  who,  under 
any  license  or  authority  obtained,  willfully  and  knowingly  transports, 
sells,  or  otherwise  disposes  of  any  other  goods,  wares,  or  merchan- 
dise than  such  as  are  in  good  faith  so  licensed  and  authorized,  or  who 
willfully  and  knowingly  transports,  sells,  or  disposes  of  the  same, 
or  any  portion  thereof,  in  violation  of  the  terms  of  such  license  or 
authority,  or  of  any  rule  or  regulatiop  prescribed  by  the  Secretary 
of  the  Treasury  concerning  the  same,  or  who  is  guilty  of  any  act  of 
embezzlement,  of  willful  misappropriation  of  public  or  private  money 
or  property,  of  keeping  false  accounts,  or  of  willfully  making  any 
false  returns,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be 
fined  not  more  than  five  thousand  dollars,  and  imprisoned  in  the 
penitentiary  not  more  than  three  years.  Violations  of  this  section 
shall  be  cognizable  before  any  court,  civil  or  military,  competent  to 
try  the  same. 

Act  July  2,  1864,  c.  225,  §  10,  13  Stat.  377. 

§  10149.  (R.  S.  §  5307.)    Investigations  to  detect  frauds. 

It  shall  be  the  duty  of  the  Secretary  of  the  Treasury,  from  time  to 
time,  to  institute  such  investigations  as  may  be  necessary  to  detect 
and  prevent  frauds  and  abuses  in  any  trade  or  transactions  which 
may  be  licensed  between  inhabitants  of  loyal  States  and  of  States  in 
insurrection.  And  the  agents  making  such  investigations  shall  have 
power  to  compel  the  attendance  of  witnesses,  and  to  make  examina- 
tions on  oath. 

Act  July  2,  1864,  c.  225,  {  10,  13  Stat.  377. 

Provisions  authorizing  any  officer  of  any  Department  detailed  to  investigate 
frauds  on  the  Government,  or  any  official  misconduct,  to  administer  oaths  to 
witnesses,  were  made  by  R.  S.  §  183,  as  amended  by  Act  March  2, 1901,  c.  809, 
§  3,  and  Act  Feb.  13,  1911,  c.  43,  ante,  {  265. 

§  10150.  (R.  S.  §  5308.)  Confiscation  of  property  employed  in 
aid  of  insurrection. 
Whenever  during  any  insurrection  against  the  Government  of  the 
United  States,  after  the  President  shall  have  declared  by  proclama- 
tion that  the  laws  of  the  United  States  are  opposed,  and  the  execu- 
tion thereof  obstructed,  by  combinations  too  powerful  to  be  sup- 
pressed by  the  ordinary  course  of  judicial  proceedings,  or  by  the 
power  vested  in  the  marshals  by  law,  any  person,  or  his  agent,  at- 
torney, or  employe,  purchases  or  acquires,  sells  or  gives,  any  prop- 
erty of  whatsoever  kind  or  description,  with  intent  to  use  or  employ 
the  same,  or  suffers  the  same  to  be  used  or  employed  in  aiding, 
abetting,  or  promoting  such  insurrection  or  resistance  to  the  laws, 
or  any  person  engaged  therein;  or  being  the  owner  of  any  such 
property,  knowingly  uses  or  employs,  or  consents  to  such  use  or 
employment  of  the  same,  all  such  property  shall  be  lawful  subject  of 
prize  and  capture  wherever  found;  and  it  shall  be  the  duty  of  the 
President  to  cause  the  same  to  be  seized,  confiscated,  and  condemned. 
Act  Aug.  6,  1861,  c.  60,  §  1,  12  Stat.  319.    . 

Notes  of  Decisions 

1.  Validity.  10.    Nature  and  form  of  proceedings  for  con- 

2.  Right  of  confiscation  defined.  flscatlon. 

3.  Property  subject  to  confiscation.  U.    Purchase  of  property  condemned* 

4.    Nature  of  property. 

5.   Corporate  property.  I.  Validity  w— The  act  is  constitution- 

6.   Property  sold  to  or  owned  by  In-      al.    Miller  v.  U.  S.  (1870)  11  Wall.  268, 

surgent  government.  305,  20  L.  Ed.  135;    Tyler  v.  Defrees 

*  "^  u^a°wru1gu6seaof  p"  ^  <Jf  °>  1X  ™  <*  *>  ^\^J^ 
8.  Right  to  rent  on  real  property  seized.  *  161  J  Semple  v.  U.  S.  (D.  O.  1868)  Fed. 
$.    Effect  of  pardon  and  amnesty.  Cas.  No.  12,661. 
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This  statute  is  an  exercise  of  the 
power  vested  in  Congress  by  Const,  art 
1,  |  8,  to  make  rules  concerning  cap- 
tures on  land  and  water.  Kirk  v.  Lynd 
(1882)  1  Sup.  Ct.  296,  297,  106  U.  S. 
315,  27  Ll  Ed.  193. 

2.  Right  of  confiscation  defined.— See 
Miller  v.  U.  S.  (1870)  11  Wall.  268, 
305.  20  L.  Ed.  135. 

3.  Property  subject  to  confiscation.— 

This  provision  does  not  contemplate 
any  proceeding  as  in  admiralty  where 
there  existed  no  specific  property  or 
proceeds  capable  of  seizure  and  cap- 
ture, and  an  information  which  presents 
only  a  case  of  unlawful  conversion  can- 
not be  sustained.  Morris  v.  TJ.  S.  (1868) 
7  WalL  578,  580,  19  U  Ed.  281. 

In  view  of  this  statute  and  Act  July 
17, 1862  (Rev.  St.  §  5332,  post,  §  10166), 
it  was  held  that  an  order  on  August  17, 
1863,  by  an  officer  in  command  of  the 
forces  then  in  quiet  possession  of  the 
city  of  New  Orleans,  for  the  confisca- 
tion of"  private  property,  was  unau- 
thorized. "  Planters'  Bank  v.  Union 
Bank  (1872)  16  Wall.  483,  494,  21  L. 
Ed.  473. 

A  loyal  citizen  converted  his  property 
into  a  vessel  and  cargo  for  the  pur- 
pose of  withdrawing  himself  and  effects 
from  the  enemy's  country.  Held  not 
subject  to  capture  as  enemy's  property. 
The  General  C.  C.  Pinckney  (C.  0. 
1863)  Fed.  Cas.  No.  5,309,  reversing 
(D.  C.  1862)  Fed.  Cas.  No.  5,308. 

Property  found  on  shore,  or  even  land 
itself,  may  be  condemned  under  this 
act  U.  S.  v.  Athens  Armory  (D.  C. 
1862)  Fed.  Cas.  No.  14,473. 

Merchandise  at  sea,  consigned  to  mer- 
chants in  an  insurrectionary  state,  but 
assigned  to  creditors  in  New  York,  to 
cover  previous  advances,  three  days 
before  the  proclamation  of  August  16, 
1861,  and  passing  into  the  custody  of 
the  assignees  on  its  arrival;  held  not 
subject  to  confiscation.  U.  S.  v.  One 
Hundred  and  Fifty-Six  Packages  of  Tea 
(D.  C.  1865)  Fed.  Cas.  No.  15,933. 

4.  —  Nature  of  property w— Cotton 
m  the  southern  rebel  districts  is  a  prop- 
er subject  of  capture  by  the  government 
daring  the  rebellion  on  general  prin- 
ciples of  public  law  relating  to  war,  and 
the  legislation  of  Congress  during  the 
rebellion  authorized  such  captures. 
Mrs.  Alexander's  Cotton  (1864)  2  Wall. 
404.  419, 17  L.  Ed.  915. 

The  act  extended  to  all  descriptions 
of  property,  real  or  personal,  on  land 
or  water.  An  owner  of  real  property 
in  New  Orleans,  who  leased  it  during 
the  Rebellion  to  a  firm  publicly  engaged 
in  manufacturing  arms  for  the  Confed- 
eracy, the  leases  stating  in  terms  that 
lessees  intended  to  establish  "engines, 
machinery,"  etc.,  in  the  property  leased, 
wai  presumed  to  know  the  purpose  for 
which  it  was  to  be  used  and  to  have 
consented  to  it,  and  his  interest  in  the 
property  was  rightly  confiscated  under 
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this  act,  but  the  presumption  was  held 
to  be  otherwise  as  to  a  party  taking  a 
mortgage  from  him  before  lessees  took 
possession,  and  where  there  was  no 
proof  of  consent  to  such  use  by  the 
mortgagee  beyond  the  fact  of  taking  the 
mortgage,  and  the  interest  of  the  mort- 
gagee was  held  not  confiscable  under 
the  act  Union  Ins.  Co.  v.  U.  8.  (1867) 
6  WalL  759,  765, 18  L.  Ed.  879. 

A  debt  or  credit  is  capable  of  seiz- 
ure. Pelham  v.  Way  (1872)  15  Wall. 
196,  201,  21  L.  Ed.  55. 

Money  in  a  bank  in  New  York  held 
to  the  credit  of  an  institute  in  South 
Carolina  is  not  of  such  specific  quality 
that  it  is  liable  to  seizure  by  a  United 
States  marshal  in  confiscation  proceed- 
ings. Phoenix  Bank  v.  Risley  (1884) 
4~Sup.  Ct  322,  324,  111  U.  S.  125,  28  L. 
Ed.  374. 

The  act  applies  to  real  estate.  U.  S. 
v.  P.epuMican  Banner  Officers  (C.  C. 
1863)  Fed.  Cas.  No.  16,148. 

This  section  authorizes  a  seizure  only 
with  a  view  to  judicial  proceedings.  It 
does  not  authorize  the  confiscation  of 
moneys  due  on  drafts  found  on  a  person 
captured,  drawn  by  persons  within  the 
lines  of  the  enemy  on  persons  within 
a  city  occupied  by  the  federal  forces. 
Britton  v.  Butler  (C.  C.  1872)  Fed. 
Cas.  No.  1,903. 

Bonds  of  the  United  States  purchased 
in  London  without  notice  that  the  sale 
was  for  the  purpose  of  raising  supplies 
for  the  rebel  military  forces  are  not 
subject  to  confiscation.  (1806)  12  Op. 
Atty.  Gen.  72. 

The  right  to  money  due  to  an  enemy 
cannot  be  confiscated.  Page  v.  Pendle- 
ton (Va.  1793)  Wythe,  211  (Orig.  Ed. 
127). 

5.  —  Corporate  property.— The  fed- 
eral confiscation  acts  of  1861  and  1862 
do  not  authorize  the  confiscation  of  the 
property  of  corporations.  Ellis  v.  Phe- 
nix  Nat.  Bank  (N.  Y.  1883)  12  Daly, 
177,  judgment  affirmed  (1884)  96  N. 
Y.  630. 

6.  —  Property  sold  to  or  owned  by 
Insurgent  government.— Where  land  was 
sold  to  the  so-called  "Confederate 
States,"  and  was  captured  by  the  Unit- 
ed States,  it  became,  on  the  extinction 
of  the  Confederacy,  without  further 
proceeding,  the  property  of  the  United 
States.  U.  S.  v.  Huckabee  (1872)  16 
Wail.  (U.  S.)  414,  21  L.  Ed.  457;  Titus 
v.  U.  S.  (1874)  20  Wall.  475,  22  L.  Ed. 
400;  U.  S.  v.  Tract  of  Land  (C.  C. 
1871)   Fed.  Cas.  No.  16,535. 

This  act  was  intended  for  private, 
not  public  property,  for  such  property 
of  persons  as  required,  under  the  laws 
of  war,  a  judicial  sentence  of  condem- 
nation to  divest  the  title  of  its  owner, 
not  such  property  of  a  hostile  govern- 
ment as  had  already  been  captured  .by 
an  army  and  subjected  to  the  complete 
and  undisputed  dominion  and  owner- 
ship of  the  conquering  power.    Titus  v. 
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U.  S.  (1874)  20  Wall.  475,  482,  22  I* 
Ed.  400. 

The  mere  existence  of  a  law  prescrib- 
ed by  an  insurrectionary  government 
in  itself  is  not  sufficient  to  justify  a 
sale  to  it,  and  prevent  a  forfeiture  of 
the  property  sold,  under  this  act.  U. 
S.  v.  One  Thousand  Five  Hundred 
Bales  of  Cotton  (C.  0.  1872)  Fed. 
Cas.  No.  15,958,  reversing  (D.  G.  1869) 
Fed.  Cas.  No.  15,957. 

7.  —  Knowledge  and  oonsent  of 
owner  to  unlawful  use  of  property w— 

A  forfeiture  of  property  is  imposed  by 
this  act  only  where  it  is  employed,  with 
the  knowledge  or  consent  of  its  owner, 
in  aid  of  insurrection.  U.  S.  v.  One 
Thousand  Seven  Hundred  and  Fifty-Six 
Shares  of  Capital  Stock  (C.  C.  1865) 
Fed.  Cas.  No.  15,961;  (1869)  13  Op. 
Atty.  Gen.  105.  , 

Property  of  a  resident  of  a  loyal 
state  employed  in  trade  with  the  insur- 
gents, is  subject  to  confiscation,  regard- 
less of  the  question  of  violation  of 
blockade,  or  of  the  owner's  ignorance 
of  the  law.  The  Shark  (D.  C.  1862) 
Fed.  Cas.  No.  12,708. 

8.  Right   to   rent   on   real   property 

eeizedw— Where  military  officers  seized 
real  property  in  the  insurrectionary 
district  during  the  war,  and  continued 
to  occupy  it  after  the  war  closed,  un- 
der a  claim  of  right,  a  claim  for  rent 
cannot  be  maintained  in  the  Court  of 
Claims.  Bishop  v.  U.  S.  (1868)  4  Ct. 
CI.  448;  Dykes  v.  U.  S.  (1880)  16  Ct. 
CI.  289. 

9.  Effect  of  pardon  and  amnesty.— 

A  full  pardon  and  amnesty  by  the  Pres- 
ident for  all  offenses  committed  by  the 
owner  of  property  seized  under  this  act 
relieved  him  from  forfeiture  of  such 
property  so  far  as  the  right  accrued  to 
the  United  States.  Armstrong's  Found- 
ry v.  U.  S.  (1867)  6  Wall.  766,  769, 
18  L.  Ed.  882. 

Effect  of  pardon  on  rights  to  confis- 
cated property.  Osborn  v.  U.  S.  (1875) 
91  U.  S.  474,  475,  23  L.  Ed.  388. 


10.  Nature  and  form  of  proceedings 
from  confiscation.— Under  this  and  the 
following  section  the  property  seized 
being  real  estate,  the  proceedings  in  the 
circuit  court  should  not  conform  to  the 
course  in  admiralty,  but  to  the  proce- 
dure by  information  on  the  common- 
law  side  of  the  court  in  cases  of  seizure 
upon  land.  The  Circuit  Court  had  ju- 
risdiction, and  the  proceedings  might 
be  in  the  form  and  modes  analogous 
to  those  used  in  admiralty,  but  issues 
of  fact,  on  demand  of  either  party  were 
required  to  be  tried  by  jury.  Such  pro- 
ceedings did  not  necessarily  constitute 
a  "cause  in  admiralty."  Where  a  pro- 
ceeding was  carried  on  in  a  circuit  court 
by  libel,  monition,  claim  interposed, 
and  testimony  taken  in  conformity  with 
admiralty  practice,  and  without  a  jury 
anywhere,  jurisdiction  was  taken  by  the 
supreme  court  on  appeal  only  to  reverse 
the  decree  as  irregular  and  direct  a  new 
trial.  Union  Ins.  Co.  v.  U.  S.  (1867)  6 
Wall.  759,  763,  764,  765,  18  L.  Ed. 
879.    See,  also,  §  10153,  post 

11.  Purchase  of  property  condemned. 

—This  act  was  aimed  exclusively  at 
the  property  itself,  to  weaken  insurrec- 
tion, and  not  to  punish  the  owner.  Con- 
sequently the  purchaser  of  property 
condemned  thereunder  took  title  in  fee, 
and  not  a  mere  life  estate  for  the  life  of 
the  owner.  Kirk  v.  Lynd  (1882)  1  Snp. 
Ct.  296,  106  U.  S.  315,  27  L.  Ed.  193, 
decree  affirmed  Kirk  v.  Lewis  (G.  C. 
1881)  9  Fed.  645. 

Cited    without    definite    application, 

Morris's  Cotton  (1869)  8  Wall.  507, 
510,  19  L.  Ed.  481;  Conrad  v.  Waples 
(1877)  96  U.  S.  279,  285,  24  U  Ed. 
721;  Jones  v.  Buckell  (1881)  104  U. 
S.  554,  555,  556,  26  L.  Ed.  841 ;  U.  S. 
v.  Sayward  (1895)  16  Sup.  Ct  371,  372, 
160  U.  S.  493,  40  L.  Ed.  508;  Oakes 
v.  U.  S.  (1899)  19  Sup.  Ct.  864,  868, 
174  U.  S.  778,  43*  L.  Ed.  1169;  U.  S. 
v.  Dewey  (1903)  23  Sup.  Ct.  415,  424, 
188  U.  S.  254,  47  L.  Ed.  463;  U.  S.  v. 
The  Etta  (D.  C.  1864)  Fed.  Cas.  No. 
15,060;  (1866)  11  Op.  Atty.  Gen.  480; 
(1867)   12  Op.  Atty.  Gen.  125,  127. 


§  10151.  (R.  S.  §  5309,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Proceedings,  where  had. 

Such  prizes  and  capture  shall  be  condemned  in  the  district  [or 
circuit]  court  of  the  United  States  having  jurisdiction  of  the 
amount,  or  in  admiralty  in  any  district  in  which  the  same  may  be 
seized,  or  into  which  they  may  be  taken  and  proceedings  first  in- 
stituted. 

Act  Aug.  6,  1861,  c  60,  J  2,  12  Stat  319.  Act  Feb.  27,  1877,  c.  69,  §  1,  19 
Stat.  253. 

This  section  was  amended  by  Act  Feb.  27,  1877,  c.  69,  {  1,  cited  above,  by 
inserting,  after  the  words  "any  district  in  which  the  same,"  the  word  "may," 
as  set  forth  here. 

The  words  "or  circuit,"  inclosed  in  brackets  in  this  section,  were  superseded 
by  the  abolition  of  the  circuit  courts  and  the  transfer  of  their  jurisdiction  to 
the  district  courts,  by  Jud.  Code,  §§  289-291,  ante,  §f  1266-1268. 

Notes  of  Decisions 

Jurisdiction j— A  Circuit  Court  held  to      formation  under  this  and  the  follow- 
have  no  jurisdiction  to  proceed  by  in-      ing  sections,   where  land  sold   to  the 
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Confederacy  was  seised  during  the  war 
and  subsequently  sold  and  conveyed  by 
order  of  the  President  and  the  convey- 
ance confirmed  by  act  of  Congress.  U. 
S.  v.  Huckabee  (1872)  16  Wall.  414, 
424,  21  L.  Ed.  457. 

A  steamboat,  which  was  in  the  hands 
of  the  Confederate  forces  in  a  western 
river,  and  bad  been  dismantled  by  them 
for  the  purpose  of  converting  it  into 
t  gunboat,  when  it  was  captured,  in 
February,  1862,  under  fire,  by  detach- 
ments of  men  in  small  boats  from  feder- 
al gunboats,  under  command  of  a  na- 
val officer,  there  being  no  federal  land 
forces  in  the  vicinity,  must  be  regarded 
as  a  naval  capture,  and  not  one  by  the 
army,  although  the  naval  forces  on  such 
rivers  were  at  the  time  under  the  gen- 
eral control  of  the  war  department. 
Oakes  v.  U.  S.  (1899)  19  Sup.  Ct  864, 
866, 174  U.  S.  778,  43  L.  Ed.  1169,  af- 
firming judgment  (1895)  30  Ct.  CI.  378. 

A  federal  district  court  in  New  York 
cannot  acquire  jurisdiction  in  rem  to 
declare  a  forfeiture  under  this  act  and 
that  of  July  17,  1862,  of  shares  in  the 
capital  stock  of  an  Illinois  corporation. 
U.  S.  v.  One  Thousand  Seven  Hundred 
and  Fifty-Six  Shares  of  Capital  Stock 
(C.  a  1865)  Fed.  Cas.  No.  15,961. 

The  district  courts  of  the  United 
States  have  exclusive  jurisdiction  in 
prize  cases.  The  Hiawatha  (D.  O. 
1861)  Fed.  Cas.  No.  6,451. 

Confiscations  can  be  carried  into  ef- 
fect by  the  prise  courts  of  the  United 
States,  as  respects  property  captured 
at  aea.  The  Sarah  Starr  (D.  C.  1861) 
Fed.  Cas.  No.  12,352. 

Under  this  act  the  jurisdiction  of  the 
United  States  district  court  to  entertain 
proceedings  for  condemnation  of  such 
property  included  the  general  power  of 
determining  whether  the  property  pro- 
ceeded against  was  enemies'  property, 
and  if  the  proceedings  were  regular  in 
form,  the  decree  cannot  be  impeached 
in  a  state  court,  on  the  ground  that 
the  owner  of  the  property  was  a  loyal 
citizen  and  had  no  notice  of  the  pro- 
ceedings. Chapman  v.  Phoenix  Nat 
Bank  (1878)  44  N.  Y.  Super.  Ct.  (12 
Jones  &  S.)  340. 

Nats  re  of  proceedings.— This  provi- 
sion does  not  contemplate  any  proceed- 
ing as  in  admiralty  where  there  existed 
no  specific  property  or  proceeds  ca- 
pable of  seizure  and  capture.  Morris  v. 
U.  S.  (1868)  7  WalL  578,  580,  19  L. 
Ed.  281. 

Under  this  act,  where  the  subject  of 
condemnation  proceedings  was  a  vessel, 
and  the  libel  therefor  was  filed  in  a 
court  of  admiralty,  the  pleadings  and 
procedure  were  governed  by  the  rules 
in  admiralty,  and  not  by  the  strict  rules 
of  criminal  procedure.  Nor  was  a  pre- 
liminary order  by  the  president  direct- 
ing such  proceedings  to  be  instituted 
essential  to  their  validity  under  such 
statute.  Oakes  v.  U.  S.  (1899)  19  Sup. 
Ct  864,  868,  174  U.  S.  778,  43  L.  Ed. 
1169.  affirming  judgment  (1895)  30  Ct 
a  378. 


The  practice  of  price  courts  is  to 
make  final  condemnation  of  enemy 
property  at  the  hearing,  upon  the  ship's 
papers  and  the  evidence  in  prepar- 
atory. The  Falcon  (D.  C.  1861)  Fed. 
Cas.  No.  4,616. 

In  a  proceeding  hereunder  to  forfeit 
an  interest  in  a  vessel,  the  pleadings 
and  proceedings  are  subject  to  like 
rules  as  in  ordinary  cases  of  prize  of 
war.  U.  S.  v.  The  Picayune  (D.  C. 
1863)  Fed.  Cas.  No.  16,041a. 

The  proper  method  of  procedure  in 
the  case  of  seizures  at  sea  and  on 
navigable  waters  of  the  United  States 
is  in  accordance  with  the  practice  in 
admiralty,  while,  as  to  seizures  on 
land,  the  proceeding  must  be  at  common 
law  and  in  rem.  Pasteur  v.  Lewis 
(1887)  39  La.  Ann.  5,  1  South.  307. 

The  effect  of  a  monition  and  publica- 
tion in  such  a  proceeding  in  rem  for 
the  condemnation  of  property  is  to 
make  all  parties  interested  in  the  prop- 
erty, including  alien  enemies,  parties  to 
the  proceeding,  and  to  give  them  the 
right  to  appear  and  defend,  and  their 
rights  are  concluded  by  a  judgment 
therein.    Id. 

Proceedings  under  this  act  and  that 
of  1862  were  not  simply  in  rem,  but 
the  right  to  condemn  property  under 
them  depended  upon  the  delictum  of 
the  owner,  whom  it  was  necessary  to 
bring  into  court  in  some  manner  so 
that  he  could  have  a  hearing.  Chap- 
man v.  Phoenix  Nat.  Bank  of  New  York 
(1881)  85  N.  Y.  437. 

Method  of  seizure.— Seizure  of  corpo- 
rate stocks  held  sufficient  to  give  the 
court  jurisdiction  to  condemn  them  as 
forfeited.  Miller  v.  U.  S.  (1870)  11 
Wall.  268,  294,  20  L.  Ed.  135. 

In  a  proceeding  to  confiscate  debts 
due  from  a  municipal  corporation  to  a 
person  charged  to  be  in  rebellion,  the 
method  of  seizure  must  conform  to  the 
state  law  as  nearly  as  possible,  and  no- 
tice of  the  seizure  must  be  given  to  the 
person  on  whom,  by  law,  process  against 
the  corporation  is  required  to  be  served. 
Fairfax  v.  City  of  Alexandria  (Va. 
1877)  28  Grat.  16. 

Trial  by  Jury.— The  circuit  court  had 
jurisdiction  hereunder  of  proceedings 
to  condemn  real  estate  or  property  on 
land,  and  such  proceedings  might  be 
shaped  in  general  conformity  to  the 
practice  in  admiralty;  that  is  to  say, 
they  might  be  in  the  form  and  modes 
analogous  to  those  used  in  admiralty, 
but  issues  of  fact,  on  demand  of  either 
party,  were  required  to  be  tried  by 
jury.  Union  Ins.  Co.  v.  U.  S.  (1867)  6 
Wall.  759,  763,  18  L.  Ed.  879. 

Such  proceedings  did  not  necessarily 
constitute  a  "cause  in  admiralty."     Id. 

Where  a  proceeding  hereunder  to  en- 
force forfeiture  of  real  estate  was  car- 
ried on  in  a  circuit  court  by  libel,  moni- 
tion, claim  interposed,  and  testimony 
taken  in  conformity  with  admiralty 
practice,  and  without  a  jury  anywhere, 
jurisdiction  was  taken  by  the  Supreme 
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Court  on  appeal  only  to  reverse  the 
decree  as  irregular  and  direct  a  new 
trial.    Id. 

Proceedings  in  cases  of  seizure  of 
real  estate  should,  as  to  trial  by  jury 
and  exceptions  to  evidence,  be  con- 
formed to  the  course  of  proceedings  by 
information  on  the  common-law  side  of 
•  the  court  in  cases  of  seizure  on  land. 
Id. 

Claimants  of  property  seized  on  land 
held  entitled  to  trial  by  jury.  Morris' 
Cotton  (1869)  8  Wall.  507,  511,  19 
L.  Ed.  481. 

Enforcement  of  forfeiture.— To  effect 
a  seizure  of  a  debt  evidenced  by  a 
note,  it  is  necessary  for  the  marshal 
to  tajte  the  note  into  his  actual  cus- 
tody. Pelham  v.  Way  (1872)  15  WalL 
196,  202,  21  L.  Ed.  55. 

Forfeitures  declared  under  this  act 
can  only  be  enforced  by  seizure  of  the 
property.  U.  S.  v.  Stevenson  (C.  C. 
&  D.  C.  1869)  Fed.  Cas.  No.  16,396. 

Sale.— A  purchaser  of  real  property 
condemned  under  the  confiscation  act, 
takes  title  in  fee.  Kirk  v.  Lynd  (1882) 
1  Sup.  Ct.  296,  106  U.  S.  315,  27  L. 
Ed.  193. 

This  act  required  confiscation  to  be 
decreed  by  a  district  court  of  the  Unit- 
ed States,  and  title  through  that  source 
must  be  proved  by  the  record.  Snow  v. 
Grace  (1874)  29  Ark.  131. 

A  person  who  engaged  in  the  Rebel- 
lion, and  whose  real  estate  has  been 
sold  under  this  act,  in  pursuance  of  a 
judicial  decree  of  confiscation,  forfeits 
thereby  its  use  during  life;  but  such 
decree  and  sale  do  not  wprk  a  divesti- 
ture of  title,  and  he  has  afterwards  the 
right  to  execute  a  mortgage  or  con- 
veyance of  the  same  property;  which, 
however,  will  only  take  effect  upon  the 
death  of  the  original  owner.  Wallach 
v.  Van  Riswick  (D.  C.  1873)  1  Mac- 
Arthur,  73. 

Title  acquired*— The  rightful  capture 
of  movable  property  on  land  transfers 
the  title  to  the  government  of  the  cap- 
tor as  soon  as  the  capture  is  complete, 
which  it  is  when  the  property  is  re- 
duced to  "firm  possession,*'  and  there 
is  no  necessity  for  judicial  condemna- 
tion, in  which  respect  captures  on  land 


differ  from  those  at  sea.  Young  v. 
U.  S.  (1877)  97  U.  S.  39,  60,  24  L.  Ed. 
992. 

Property  captured  by  the  United  States 
forces  from  the  public  enemy,  and 
afterwards  regularly  inspected  and  sold 
by  a  quartermaster  as  condemned  prop- 
erty under  the  acts  of  congress  in  re- 
lation to  forfeiture  of  private  property, 
will  not  pass  by  virtue  of  such  sale  to 
the  party  purchasing,  if  the  original 
owner  can  show  that  it  was  stolen  from 
him  and  used  by  the  wrongful  taker  in 
aid  of  the  Rebellion,  without  his  con- 
sent. Porter  v.  Botts  (1866)  63  Ky. 
(2  Duv.)  365. 

The  refusal  of  the  United  States  dis- 
trict court  to  set  aside  a  void  decree 
of  confiscation  and  the  proceedings  had 
thereunder  does  not  validate  the  de- 
cree, nor  prevent  the  true  owner  of 
the  confiscated  property  from  asserting 
his  rights  therein.  Chapman  v.  Phoenix 
Nat.  Bank  of  City  of  New  York  (1881) 
85  N.  Y.  437. 

Review.— Proceedings  under  this  act 
relating  to  a  seizure  of  land  present  a 
case  of  common  law  jurisdiction,  which 
proceedings  are  to  be  conformed  as  to 
trial  by  jury  and  exceptions  to  evidence 
to  the  course  of  the  common  law,  a 
final  decision  in  which  can  be  review- 
ed in  the  supreme  court  only  on  writ 
of  error.  Armstrong's  Foundry  v.  U. 
S.  (1867)  6  WalL  766,  769,  18  L.  Ed. 
882. 

A  claimant  of  property  held  entitled 
to  sue  out  a  writ  of  error,  though  not 
a  claimant  in  the  court  below.  Page 
v.  U.  S.  (1870)  11  Wall.  268,  293,  20 
L.   Ed.   135. 

Proceedings  for  the  condemnation  of 
land  can  only  be  reviewed  after  final 
judgment  or  decree  on  writ  of  error. 
Semple  v.  U.  S.  (D.  C.  1868)  Fed. 
Cas.  No.  12,661. 

Cited    without    definite    application, 

Conrad  v.  Waples  (1877)  96  U.  S.  279, 
285,  24  L.  Ed.  721;  U.  S.  v.  Dewey 
(1903)  23  Sup.  Ct.  415,  424,  188  U. 
S.  254,  47  L.  Ed.  463;  Four  hundred 
and  Forty-Three  Cans  of  Frozen  Egg 
Product  v.  U.  S.  (1912)  88  Sup.  Ct. 
50,  226  U.  S.  172,  57  L.  Ed.  174. 


§  10152.  (R.  S.  §  5310.)     Property  taken  on  inland  waters. 

No  property  seized  or  taken  upon  any  of  the  inland  waters  of  the 
United  States  by  the  naval  forces  thereof  shall  be  regarded  as  mari- 
time prize;  but  all  property  so  seized  or  taken  shall  be  promptly 
delivered  to  the  proper  officers  of  the  courts. 

Act  July  2,  1864,  c.  225,  §  7,  13  Stat.  377. 


Notes  of 

"Inland  waters."— A  capture  made 
within  a  state  on  a  river  130  miles 
from  its  mouth  is  a  capture  upon  "in- 
land waters"  within  the  meaning  of 
this  section.  The  Cotton  Plant  v.  U. 
S.  (1870)  10  Wall.  677,  580,  19  L.  Ed. 
083. 
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This  section  applies  to  all  the  waters 
of  the  United  States  upon  which  a 
naval  force  could  go,  other  than  bays 
and  harbors  on  the  seacoast,  and  in- 
cludes such  water  as  the  James  riv- 
er, lying  within  the  body  of  counties  in 
Virginia.     U.  S.  v.  Steam  Vessels  of 
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War   (1883)    1  Sup.  Ct.  539,   106  U. 
S.  607,  27  L.  Ed.  286. 

Rivers  across  which  a  person  can 
see  from  one  bank  what  is  done  on  the 
other   are   inland   waters,   though    the 


tide  may  ebb  and  flow  for  miles  above 
their  mouths.     Id. 

Cited  without  definite  application, 
U.  S.  v.  Dewey  (1903)  23  Sup.  Ct 
415,  424,  188  U.  8.  254,  47  L.  Ed.  463. 


§  10153.  (R.  S.  §  5311.)     How  proceedings  shall  be  instituted. 

The  Attorney-General,  or  the  attorney  of  the  United  States  for  any 
judicial  district  in  which  such  property  may  at  the  time  be,  may  in- 
stitute the  proceedings  of  condemnation,  and  in  such  case  they  shall 
be  wholly  for  the  benefit  of  the  United  States ;  or  any  person  may 
file  an  information  with  such  attorney,  in  which  case  the  proceedings 
shall  be  for  the  use  of  such  informer  and  the  United  States  in  equal 
parts. 

Act  Aug.  6,  1861,  c.  60,  {  8,  12  Stat  319. 

Notes  of  Decisions 


Right  to  prosecute.— Private  persons, 
other  than  >mere  informers,  cannot 
join  with  the  United  States  in  prose- 
cuting an  information;  nor  can  the 
United  States  prosecute  such  a  suit 
merely  to  confirm  the  title  of  a  third 
party.  U.  S.  v.  Huckabee  (1872)  16 
Wall.  414,  430,  21  L.  Ed.  457. 

Rights  of  informers.— While  an  in- 
former may  file  an  information  along 
with  the  attorney  general  and  so  make 
the  proceeding  inure  to  his  own  bene- 
fit equally  as  to  the  benefit  of  the 
United  States,  yet,  after  a  proceeding 
has  been  instituted  by  the  attorney 
general  alone,  an  informer  cannot  come 
in  and  share  the  benefits.  Francis  v. 
U.  S.  (1866)  5  Wall.  338,  341,  18  L. 
Ed.  603. 

An  informer  has  no  vested  interest 
in  the  subject-matter  of  suits,  and  the 
attorney  general  may,  against  the  in- 
terest and  objection  of  the  informer, 
ask  for  a  dismissal  of  an  appeal  to  the 
Supreme  Court  and  for  a  remand  of 
the  cause  to  the  court  below  with  di- 
rections to  dismiss  the  libel.  Confisca- 
tion Cases  (1868)  7  Wall.  454,  455,  19 
L.Ed.  196. 

Under  this  act,  an  informer  acquires 
no  right  in  regard  to  land  informed 
against  after  a  complete  title  to  the 
property    has    been    acquired    by    con- 


quest. Titus  v.  U.  S.  (1874)  20  Wall. 
475,  22  L.  Ed.  400. 

Form  and  effect  of  proceedings.— In 

a  proceeding  under  this  act  to  for- 
feit an  interest  in  a  vessel,  the  plead- 
ing and  proceedings  are  subject  to  like 
rules  as  in  ordinary  cases  of  prize  of 
war,  and  therefore  the  charge  of  the 
offense  is  all  the  specification  that  need 
be  made  in  a  libel  alleging  that  the 
property  was  seized  as  a  prize.  U. 
S.  v.  The  Picayune  (D.  C.  1863)  Fed. 
Cas.  No.  16,041a. 

Land  condemnation  proceedings  here- 
under may  be  according  to  forms  used 
in  admiralty,  but  they  must  conform  to 
the  course  of  the  common  law  in  re- 
spect to  issues  of  fact  and  exceptions 
to  evidence.  Semple  v.  IT.  S.  (D.  C. 
1868)    Fed.   Cas.   No.  12,661. 

The  institution  of  proceedings 
against  real  property  under  this  act 
waives  any  claim  on  the  part  of  the 
United  States  of  title  by  conquest 
(1866)  12  Op.  Atty.  Gen.  76. 

Cited    without    definite    application, 

U.  S.  v.  Dewey  (1903)  23  Sup.  Ct.  415, 
424,  188  U.  S.  254.  47  L.  Ed.  463; 
Four  Hundred  and  Forty-Three  Cans 
of  Frozen  Egg  Product  v.  U.  S.  (1912) 
33  Sup.  Ct  50,  226  U.  S.  172,  57  L. 
Ed.  174. 


§  10154.  (R.  S.  §  5312.)  Prohibition  upon  transportation  of  goods 
to  aid  insurrection. 
The  Secretary  of  the  Treasury  is  authorized  to  prohibit  and  pre- 
vent the  transportation  in  any  vessel,  or  upon  any  railroad,  turnpike, 
or  other  road  or  means  of  transportation  within  the  United  States, 
of  any  property,  whatever  may  be  the  ostensible  destination  of  the 
same,  in  all  cases  where  there  are  satisfactory  reasons  to  believe 
that  such  property  is  intended  for  any  place  in  the  possession  or  un- 
der the  control  of  insurgents  against  the  United  States,  or  that  there 
is  imminent  danger  that  such  property  will  fall  into  the  possession 
or  under  the  control  of  such  insurgents ;  and  he  is  further  author- 
ized, in  all  cases  where  he  deems  it  expedient  so  to  do,  to  require 
reasonable  security  to  be  given  that  property  shall  not  be  transported 
to  any  place  under  insurrectionary  control,  and  shall  not,  in  any 
way,  be  used  to  give  aid  or  comfort  to  such  insurgents ;  and  he  may 
establish  all  such  general  or  special  regulations  as  may  be  necessary 
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or  proper  to  carry  into  effect  the  purposes  of  this  section;  and  if 
any  property  is  transported  in  violation  of  this  act,  or  of  any  regula- 
tion of  the  Secretary  of  the  Treasury,  established  in  pursuance  there- 
of, or  if  any  attempt  shall  be  made  so  to  transport  any,  it  shall  be 
forfeited. 

Act  May  20,  1862,  c.  81,  |  3,  12  Stat  404. 

Notes  of  Decision* 

Regulations  authorized.— Gold  coin  in 
packages  and  not  used  for  traveling 
expenses  was  merchandise  in  1864  and 
within  thtt  mischief  to  be  remedied  by 
the  nonintercourse  acts.  Gay's  Gold 
(1871)  13  Wall.  358,  362,  20  L.  Ed. 
606;  U.  S.  v.  Canoe  (O.  O.  1867)  Fed. 
Cas.  No.   14,718. 

The  treasury  regulation  forbidding 
all  transportation  of  coin  or  bullion 
to  any  state  or  section  declared  by  the 
president's  proclamation  to  be  in  in- 
surrection is  valid  as  authorized  by 
this  act  Gay's  Gold  (1871)  13  WalL 
358,  362,  20  L.  Ed.  606. 

Under  this  section  a  sound  discre- 
tion was  vested  in  the  secretary  of  the 


treasury  to  make  rules  in  relation  to 
the  commercial  intercourse  with  the 
insurrectionary  states,  which  was  of 
a  governmental  character  and  not  sub- 
ject to  revision.  Hughes  v.  Oakes 
(1868)  59  Pa.  (9  P.  F.  Smith)  32. 

Security  required.— A  bond  taken  by 
a  collector  in  double  the  value  of  the 
goods,  executed  by  the  shipper  and 
two  sureties,  was  a  reasonable  secu- 
rity. U.  S.  v.  Mora  (1878)  97  U.  S. 
413,  24  L.  Ed.  1013. 

Enforcement  of  forfeiture.— Forfei- 
tures declared  under  this  act  can  only 
be  enforced  by  seizure  of  the  property. 
U.  S.  v.  Stevenson  (C.  C.  &  D.  C. 
1869)  Fed.  Cas.  No.  16,396. 


§  10155.  (R.  S.  §  5313.)  Prohibition  upon  trade  in  captured  or 
abandoned  property. 
All  persons  in  the  military  or  n^val  service  of  the  United  States 
are  prohibited  from  buying  or  selling,  trading,  or  in  any  way  deal- 
ing in  captured  or  abandoned  property,  whereby  they  shall  receive 
or  expect  any  profit,  benefit,  or  advantage  to  themselves,  or  any 
other  person,  directly  or  indirectly  connected  with  them;  and  it 
shall  be  the  duty  of  such  person  whenever  such  property  comes  into 
his  possession  or  custody,  or  within  his  control,  to  give  notice  thereof 
to  some  agent,  appointed  by  virtue  of  this  Title,  and  to  turn  the 
same  over  to  such  agent  without  delay.  Any  officer  of  the  United 
States,  civil,  military,  or  naval,  or  any  sutler,  soldier,  or  marine,  or 
other  person  who  shall  violate  any  provision  of.  this  section,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall  be  fined  not  more 
than  five  thousand  dollars,  and  imprisoned  in  the  penitentiary  not 
more  than  three  years.  Violations  of  this  section  shall  be  cognizable 
before  any  court,  civil  or  military,  competent  to  try  the  same. 

Act  July  2,  1864,  c.  225,  *  10,  13  Stat  377. 

Notes  of  Decisions 


Captured  and  abandoned  property.— 

Property  is  captured  on  land  when  seiz- 
ed or  taken  from  hostile  possession  by 
the  military)  forces  under  orders  from 
a  command-officer.  Lamar  v.  Browne 
(1875)  92  U.  S.  187, 193,  23  L.  Ed.  650. 

Property  was  not  "abandoned,"  in  the 
meaning  of  the  statute,  unless  the  own- 
er was  voluntarily  absent  engaged  In 
aiding  or  encouraging  the  Rebellion  by 
arms  or  otherwise.  Kimball  v.  Taylor 
(O.  O.  1874)  Fed.  Cas.  No.  7,775. 

Where  property  was  seised  and  sold, 
and  the  proceeds  paid  into  the  United 
States  treasury,  under  the  captured  and 
abandoned  property  act,  the  question 
whether  the  property  was  in  fact  cap- 
tured or  abandoned  is  not  open  to  liti- 
gation in  the  courts,  but  the  only  rem- 
edy of  the  person  claiming  to  be  the 
owner  is  by  a  proceeding  for  the  pro- 
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ceeds  in  the  court  of  claims.  Chamber- 
lain v.  Stanton  (C.  C.  1875)  Fed.  Cas. 
No.  2,579. 

Property  in  a  rebel  city,  occupied  by 
the  military  authorities  for  the  accom- 
modation of  our  troops  in  garrisoning 
the  city,  cannot  be  brought  as  captur- 
ed property  within  the  operation  of  the 
captured  and  abandoned  property  acta. 
(1867)  12  Op.  Atty.  Gen.  125. 

A  woman  left  her  house  and  furni- 
ture during  the  Civil  War,  first  making 
a  pretended  sale  thereof  to  another, 
and  went  to  reside  in  an  adjoining 
county.  Held,  that  these  facts  did  not 
amount  to  an  "abandonment,"  within 
Act  March  12,  1863,  authorizing  the 
secretary  of  the  treasury  to  appoint 
agents  to  collect  abandoned  property. 
Hart  v.  Reynolds  (1870)  48  Tenn.  (1 
Heisk.)  208. 
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Csstody  of  eaptartd  and  abandoned 

property.— Under  this  act  the  collection 
of  captured  and  abandoned  property 
within  the  districts  dominated  by  the 
seceding  states  in  the  Civil  War  was 
giren  to  the  secretary  of  the  treasury, 
and  on  him  devolved  the  execution  of 
the  statute,  through  his  appointed 
agents;  and  in  the  absence  of  fraud, 
positive  violation  of  the  statute,  or 
contravention  of  public  policy,  a  settle- 
ment made  by  the  treasurer  with  an 
agent  will  not  be  set  aside  on  mere 
technicalities,  especially  after  the 
agent* 8  remedy  is  barred  by  lapefe  of 


time.  U.  S.  v.  Johnston  (1888)  8  Sup. 
Ct.  446,  455,  124  U.  S.  236,  31  L.  Ed. 
389. 

No  treasury  agent  could  receive  after 
June  30,  1865,  any  captured  or  aban- 
doned property,  unless  theretofore  sur- 
rendered by  Confederate  agents  or  offi- 
cers. McLeod  v.  Callicott  (C.  C.  1869) 
Fed.  Cas.  No.  8,897. 

A  treasury  agent  acting  under  color 
of  the  captured  and  abandoned  prop- 
erty act,  or  under  a  mistaken  sense  of 
duty,  cannot  be  held  personally  respon- 
sible.   Id. 


§  10156.  (R.  S.  §  5314.)     Change  of  port  of  entry  in  case  of  insur- 
rection. 

Whenever  the  President  shall  deem  it  impracticable,  by  reason  of 
unlawful  combinations  of  persons  in  opposition  to  the  laws  of  the 
United  States,  to  collect  the  duties  on  imports  in  the  ordinary  way, 
at  any  port  of  entry  in  any  collection-district,  he  may  cause  such 
duties  to  be  collected  at  any  port  of  delivery  in  the  district  until  such 
obstruction  ceases;  in  such  case  the  surveyor  at  such  port  of  de- 
livery shall  have  the  powers  and  be  subject  to  all  the  obligations 
of  a  collector  at  a  port  of  entry.  The  Secretary  of  the  Treasury, 
with  the  approval  of  the  President,  shall  also  appoint  such  weigh- 
ers, gaugers,  measurers,  inspectors,  appraisers,  and  clerks,  as  he  may 
deem  necessary,  for  the  faithful  execution  of  the  revenue  laws  at 
such  port  of  delivery,  and  shall  establish  the  limits  within  which  such 
port  of  delivery  is  constituted  a  port  of  entry.  And  all  the  pro- 
visions of  law  regulating  the  issue  of  marine  papers,  the  coasting- 
trade,  the  warehousing  of  imports,  and  the  collection  of  duties,  shall 
apply  to  the  ports  of  entry  thus  constituted,  in  the  same  manner  as 
they  do  to  ports  of  entry  established  by  law. 
Act  July  13,  1861,  c  8,  f  1,  12  Stat  255. 

§  10157.  (R.  S.  §  5315.)     Removal  of  custom-house. 

Whenever,  at  any  port  of  entry,  the  duties  on  imports  cannot,  in 
the  judgment  of  the  President,  be  collected  in  the  ordinary  way,  or 
by  the  course  provided  in  the  preceding  section,  by  reason  of  the 
cause  mentioned  therein,  he  may  direct  that  the  custom-house  for 
the  district  be  established  in  any  secure  place  within  the  district, 
either  on  land  or  on  board  any  vessel  in  the  district,  Or  at  sea  near 
the  coast;  and  in  such  case  the  collector  shall  reside  at  such  place, 
or  on  shipboard,  as  the  case  may  be,  and  there  detain  all  vessels 
and  cargoes  arriving  within  or  approaching  the  district,  until  the 
duties  imposed  by  law  on  such  vessels  and  their  cargoes  are  paid 
in  cash.  But  if  the  owner  or  consignee  of  the  cargo  on  board  any 
vessel  thus  detained,  or  the  master  of  the  vessel,  desires  to  enter  a 
port  of  entry  in  any  other  district  where  no  such  obstructions  to  the 
execution  of  the  laws  exist,  the  master  may  be  permitted  so  to 
change  the  destination  of  the  vessel  and  cargo  in  his  manifest ;  where- 
upon the  collector  shall  deliver  him  a  written  permit  to  proceed  to 
the  port  so  designated.  And  the  Secretary  of  the  Treasury,  with 
the  approval  of  the  President,  shall  make  proper  regulations  for 
the  enforcement  on  shipboard  of  such  provisions  of  the  laws  regu- 
lating the  assessment  and  collection  of  duties  as  in  his  judgment 
may  be  necessary  and  practicable. 

Act  July  13,  1861,  c  3,  g  2,  12  Stat.  256.  . 

§  10158.  (R.  S.  §  5316.)     Enforcement  of  preceding  sections. 

It  shall  be  unlawful  to  take  any  vessel  or  cargo  detained  under 
the  preceding  section  from  the  custody  of  the  proper  officers  of 
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the  customs,  unless  by  process  of  some  court  of  the  United  States ; 
and  in  case  of  any  attempt  otherwise  to  take  such  vessel  or  cargo 
by  any  force,  or  combination,  or  assemblage  of  persons,  too  great 
to  be  overcome  by  the  officers  of  the  customs,  the  President,  or 
such  person  as  he  shall  have  empowered  for  that  purpose,  may  em- 
ploy such  part  of  the  Army  or  Navy  or  militia  of  the  United  States, 
or  such  force  of  citizen  volunteers  as  may  be  necessary,  to  prevent 
the  removal  of  such  vessel  or  cargo,  and  to  protect  the  officers  of 
the  customs  in  retaining  the  custody  thereof. 
Act  July  13,  1861,  c.  3,  §  3,  12  Stat.  256. 

§  10159.  (R.  S.  §  5317.)     Entire  district  closed  to  entry. 

Whenever,  in  any  collection-district,  the  duties  on  imports  cannot, 
in  the  judgment  of  the  President,  be  collected  in  the  ordinary  way, 
nor  in  the  manner  provided  by  the  three  preceding  sections,  by  rea- 
son of  the  cause  mentioned  in  section  fifty-three  hundred  and  four- 
teen, the  President  may  close  the  port  of  entry  in  that  district ;  and 
shall  in  such  case  give  notice  thereof  by  proclamation.  And  there- 
upon all  right  of  importation,  warehousing,  and  other  privileges  in- 
cident to  ports  of  entry  shall  cease  and  be  discontinued  at  such  port 
so  closed  until  it  is  opened  by  the  order  of  the  President  on  the 
cessation  of  such  obstructions.  Every  vessel  from  beyond  the  United 
States,  or  having  on  board  any  merchandise  liable  to  duty,  which 
attempts  to  enter  any  port  which  has  been  closed  under  this  section, 
shall,  with  her  tackle,  apparel,  furniture,  and  cargo,  be  forfeited. 
Act  July  13,  1801,  c.  3,  §  4,  12  Stat.  256. 

§  10160.  (R.  S.  §  5318.)     Vessels,  in  addition  to  revenue-cutters, 
may  be  employed. 
In  the  execution  of  laws  providing  for  the  collection  of  duties  on 
imports   and  tonnage,  the   President,   in   addition  to  the  revenue- 
cutters  in  service,  may  employ  in  aid  thereof  such  other  suitable 
vessels  as  may,  in  his  judgment,  be  required. 
Act  July  13,  1861,  c.  3,  §  7,  12  Stat  257. 

§  10161.  (R.  S.  §  5319.)  Forfeiture  of  vessels  belonging  to  citi- 
zens of  insurrectionary  States. 
From  and  after  fifteen  days  after  the  issuing  of  the  proclamation, 
as  provided  in  section  fifty-three  hundred  and  one,  any  vessel  be- 
longing in  whole  or  in  part  to  any  citizen  or  inhabitant  of  such  State 
or  part  of  a  State  whose  inhabitants  are  so  declared  in  a  state  of 
insurrection,  found  at  sea,  or  in  any  port  of  the  rest  of  the  United 
States,  shall  be  forfeited. 

Act  July  13,  1861,  c.  3,  §  7,  12  Stat  257. 

Notes  of  Decisions 


Status  of  owner.— Vessel  belonging  to 
alien  woman  residing  transiently  in 
rebel  territory,  not  engaged  in  mercan- 
tile business,  held  not  subject  to  con- 
fiscation. The  D.  F.  Keeling  (D.  O. 
1861)  Fed.  Cas.  No.  3,873. 

The  fact  that  a  person's  place  of 
residence  is  occupied  by  the  army  of 
the  United  States  will  not  affect  his 
status,  where  the  government  of  the 
state  is  still  under  the  control  of  the 
insurgents.  U.  S.  v.  The  Allegheny 
(D.  C.  1863)  Fed.  Cas.  No.  14,429. 

Before  the  passage  of  the  ordinance 
of  secession  by  Virginia,  a  vessel  clear- 
ed from  Norfolk,  owned  in  Virginia, 
and  her  officers  and  crew  were  inhab- 
itants of  that  state.  On  her  return 
voyage  she  was  captured  by  a  United 
States  man  of  war.  Her  papers  were 
regular,  and  she  sailed  under  the  Unit- 
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ed  States  flag.  Her  master  testified 
that  he  considered  himself  a  subject  of 
the  United  States,  that  he  considered 
his  allegiance  to  the  Union  as  greater 
and  stronger  than  the  allegiance  to  his 
native  state,  and  that  he  would  sustain 
the  United  States  against  his  native 
state.  Held,  that  the  vessel  at  the 
time  of  her  capture  was  enemy  prop- 
erty, in  consequence  of  the  residence 
of  her  owners  in  the  enemy  country. 
U.  S.  v.  The  Sally  Mears  (1864)  6  D. 
O.  36. 

Liens.— Where  the  share  of  one  own- 
er In  a  vessel  was  condemned  under 
this  act,  and  the  remainder  acquitted, 
held,  that  the  owner  of  the  latter  had 
no  lien  for  outlays  in  fitting  the  vessel. 
The  Mary  McRae  (D.  O.  1861)  Fed. 
Cas.  No.  9,221. 
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§  10162.  (R.  S.  §  5320.)     Refusal  of  clearance  to  vessels  laden  with 
•suspected  merchandise. 

The  Secretary  of  the  Treasury  is  authorized  to  refuse  a  clearance 
to  any  vessel  or  other  vehicle  laden  with  merchandise,  destined  for  a 
foreign  or  domestic  port,  whenever  he  shall  have  satisfactory  reason 
to  believe  that  such  merchandise,  or  any  part  thereof,  whatever  may 
be  its  ostensible  destination,  is  intended  for  ports  in  possession  or 
under  control  of  insurgents  against  the  United  States;  and  if  any 
vessel  for  which  a  clearance  or  permit  has  been  refused  by  the  Sec- 
retary of  the  Treasury,  or  by  his  order,  shall  depart  or  attempt  to 
depart  for  a  foreign  or  domestic  port  without  being  duly  cleared  or 
permitted,  such  vessel,  with  her  tackle,  apparel,  furniture,  and  cargo, 
shall  be  forfeited. 

Act  May  20,  1862,  c  81,  §  1,  12  Stat  404. 

Notes  of  Decision! 

Grosses  for  refusal  of  otearanotv— A  Bas  v.  Steele  (C.  0.  1818)  Fed.  Gas. 

license  from  a  blockading  squadron  to  No.  1,088. 

t  neutral  vessel  carrying  provisions  will  cited    without     definite     application, 

not  anthorixe  refusal  of  clearance  un-  TJ.  S.  v.  Mora  (1878)  07  U.  8.  413,  24 

less  illicit  intercourse  is  contemplated.  L.  Ed.  1013. 

§  10163.  (R.  S.  §  5321.)     Bond  upon  clearance. 

Whenever  a  permit  or  clearance  is  granted  for  either  a  foreign  or 
domestic  port,  it  shall  be  lawful  for  the  collector  of  the  customs 
granting  the  same,  if  he  deems  it  necessary,  under  the  circumstances 
of  the  case,  to  require  a  bond  to  be  executed  by  the  master  or  the 
owner  of  the  vessel,  in  a  penalty  equal  to  the  value  of  the  cargo,  and 
with  sureties  to  the  satisfaction  of  such  collector,  that  the  cargo  shall 
be  delivered  at  the  destination  for  which  it  is  cleared  or  permitted, 
and  that  no  part  thereof  shall  be  used  in  affording  aid  or  comfort 
to  any  person  or  parties  in  insurrection  against  the  authority  of  the 
United  States. 

Act  May  20,  1862,  c  81,  f  2,  12  Stat.  404. 

Notes  of  Decisions 

Indeninity   for  detention   of   foreign  entitled  to  indemnity.    Diekelman  ▼.  U. 

vessel.— Where  a  Prussian  ship  was  de-  S.  (1872)  8  Ct.  CI.  871. 
tained  in  New  Orleans  by  order  of  the 

commanding  general  after  the  port  had  Cited     without    definite    application. 

been  thrown  open  to  commerce  by  the  IT.  S.  v.  Mora  (1878)  97  U.  S.  413.  24 

President's  proclamation,  the  owner  is  L.  Ed.  1013. 

§  10164.  (R.  S.  §  5322.)     Liens  upon  condemned  vessels. 

In  all  cases  wherein  any  vessel,  or  other  property,  is  condemned 
in  any  proceeding  by  virtue  of  any  laws  relating  to  insurrection  or 
rebellion,  the  court  rendering  judgment  of  condemnation  shall,  not- 
withstanding such  condemnation,  and  before  awarding  such  vessel, 
or  other  property,  or  the  proceeds  thereof,  to  the  United  States,  or 
to  any  informer,  first  provide  for  the  payment,  out  of  the  proceeds 
of  such  vessel,  or  other  property,  of  any  bona-fide  claims  which  shall 
be  filed  by  any  loyal  citizen  of  the  United  States,  or  of  any  foreign 
state  or  power  at  peace  and  amity  with  the  United  States,  inter- 
vening in  such  proceeding,  and  which  shall  be  duly  established  by 
evidence  as  a  valid  claim  against  such  vessel,  or  other  property,  un- 
der the  laws  of  the  United  States  or  of  any  State  thereof  not  de- 
clared to  be  in  insurrection.  No  such  claim  shall  be  allowed  in 
any  case  where  the  claimant  has  knowingly  participated  in  the  illegal 
use  of  such  ship,  vessel,  or  other  property.  This  section  shall  ex- 
tend to  such  claims  only  as  might  have  been  enforced  specifically 
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against  such  vessel,  or  other  property,  in  any  State  not  declared  to 
be  in  insurrection,  wherein  such  claim  arose. 
Act  March  8,  1863,  c.  90,  12  Stat  762. 

Notes  of  Decisions 


Proof  and  priority  of  Hens  and  olalms. 

—A  lien  on  enemy's  property  set  up 
under  Act  March  3,  1863,  to  protect 
the  liens  of  all  citizens  of  vessels  and 
other  property  which  belonged  to  reb- 
els, was  not  sufficiently  proved  by  the 
test  oath  of  the  party  setting  up  a 
lien  and  asserting  it  without  any  spec- 
ification as  to  date  of  origin,  "from 
correspondence"  with  the  parties  and 
"copies  of  the  invoice  of  the  cargo" 
sworn  to  as  "believed  to  be  true,"  the 
correspondence  and  copies  not  being 
produced,  nor  their  absence  accounted 
for.  The  Sally  Magee  (1865)  3  Wall. 
451,  458,  18  L.  Ed.  197. 

The  mere  affidavit  of  a  claimant  that 
he  is  not .  within  the  exceptions  of  a 
proclamation  which  he  sets  up  in  sup- 
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port  of  his  claim  is  not  sufficient  proof 
that  he  is  not  The  Gray  Jacket 
(1866)  72  U.  S.  (5  Wall.)  342,  18  L. 
Ed.  646. 

A  mortgagee  of  a  vessel  captured  as 
a  prize  cannot  claim  that  his  rights  are 
superior  to  those  of  the  captors  be- 
cause he  was  a  loyal  citizen.  The 
Hampton  (1866)  5  Wall.  372,  375,  18 
L.  Ed.  659. 

Vessels  captured  jure  belli.— A  vessel 

was  captured  jure  belli  and  not  under 
the  nonintercourse  acts  of  Congress, 
and  the  vessel  and  cargo  libeled  as  en- 
emy property  simply  and  in  that  char- 
acter alone  were  condemned.  Held, 
that  the  case  did  not  come  within  this 
section.  U.  S.  v.  The  Hampton  (1864) 
6  D.  0.  75. 
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Title  LXIX  A 

THE  CRIMINAL  CODE 


The  Criminal  Code  was  enacted  by  Act  March  4,  1909,  c.  821,  36  Stat  1088, 
entitled  "An  act  to  codify,  revise,  and  amend  the  penal  laws  of  the  United 
States,"  the  enacting  clause  of  which  was  as  follows: 

"Be  it  enacted,  etc.,  That  the  penal  laws  of  the  United  States  be,  and  they 
hereby  are,  codified,  revised,  and  amended,  with  title,  chapters,  headnotes,  and 
sections,  entitled,  numbered,  and  to  read  as  follows.*' 

Said  act  took  effect  January  1,  1910,  by  section  345  thereof,  post,  {  10519. 

This  Title  of  this  compilation  includes  said  Criminal  Code  and  specific 
amendments  thereof  incorporated  in  the  several  sections  amended,  and  sub- 
sequent provisions  relating  to  subjects  embraced  in  the  Code,  each  such  pro- 
vision inserted  in  connection  with  the  provisions  of  the  Code  of  the  same 
nature. 

Many  sections  of  Title  LXX  ot  the  Revised  Statutes,  "Crimes,"  and  subse- 
quent acts  and  parts  of  acts  relating  to  the  subjects  thereof,  were  incorporated 
in  the  Criminal  Code  and  repealed  or  superseded  thereby.  Such  repeals,  etc., 
are  indicated  specifically,  post,  under  the  several  chapters  of  said  Title  LXX 
affected  thereby. 

Acts  and  parts  of  acts  subsequent  to  the  Revised  Statutes  relating  to  sub- 
jects included  in  Title  LX11  thereof,  but  not  within  the  scope  of  the  Criminal 
Code,  which  remain  in  force,  are  set  forth,  post,  under  the  several  chapters  of 
said  Title  LXX. 

For  penal  provisions,  other  than  those  contained  in  this  title,  see  the  Gener- 
al Index  under  the  heading  "Crimes  and  Offenses." 


CRIMES 

Chap.  Bee. 

1.  Offenses  against  the  existence  of  the  Government 10165 

2.  Offenses  against  neutrality   10173 

3.  Offenses  against  the  elective  franchise  and  oivil  rights  of  oitlzens  10183 

4.  Offenses  against  the  operations  of  the  Government 10191 

5.  Offenses  relating   to  official   duties 10253 

6.  Offenses  against  publlo  justice 10295 

7.  Offenses  against  the  ourrency,  oolnage,  etc. 10317 

8.  Offenses  against  the  postal  service 10349 

9.  Offenses  against  foreign  and  interstate  commerce 10402 

10.  The  slave  trade  and  peonage 10419- 

11.  Offenses  within  the  admiralty  and  maritime  and  the  territorial  ju- 

risdiction of  the  United  States 10445- 

12.  Piracy  and  other  offenses  upon  the  Seas 10463 

13L    Certain  offenses  in  the  Territories 10484 

14.  General  and  special  provisions 10497 

15.  Repealing    provisions 10515 


CHAPTER  ONE 
Offenses  against  the  Existence  of  the  Government 

Sec  Sec. 

10165.  Treason  defined.  ment  for;    redress  of  private 

10166.  Punishment  for.  injuries. 

10167.  Misprision   of   treason  defined;      10170.  Seditious    conspiracy;     punish- 

punishment  for.  ment  for. 

10168.  Inciting,  etc.,  rebellion  or  insur-      10171.  Recruiting    for    service    against 

rection;    punishment  for.  United     States;      punishment 

10169.  Criminal     correspondence     with  for. 

foreign  governments;    punish-      10172.  Enlisting  to  serve  against  Unit* 

ed  States;   punishment  for. 
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§  10165.  (Crim.  Code,  §  1.)     Treason  defined. 

Whoever,   owing  allegiance   to   the   United   States,   levies  war 
against  them  or  adheres  to  their  enemies,  giving  them  aid  and  com- 
fort within  the  United  States  or  elsewhere,  is  guilty  of  treason. 
It.  S.  §  5331.    Act  March  4,  1900,  c.  321,  §  1,  35  Stat.  1088. 


Notes  of  Decision* 


1.  Levying  war  in  general. 

2.  Adhering  to  enemies  and  giving  them 

aid  and  comfort. 

3.  Persons  regarded  as  enemies. 

4.  Overt  acts. 

5.  Felonious  intent. 

6.  Duress  and  compulsion. 

7.  Persons  liable  in  general. 

8.  Persona  owing  allegiance. 

9.  People  In  rebellion. 

10.  Secession  ordinances  as  defense. 

11.  Merger  of  treason  against  state  in  trea- 

son against  United  States. 

12.  Revolutionizing  territory  as  means  for 

foreign  expedition. 
IB.    Quashing  indictment. 
14.    Evidence. 

See  note  under  §  10,171,  post.  See, 
also,  notes  under  Const,  art.  3,  §  3, 
cl.  1,  and  Amend.  14,  §  3. 

.  I.  Levying  war  In  general.— To  con- 
stitute a  levying  of  war,  there  must  be 
an  assemblage  of  persons  for  the  pur- 
pose of  effecting;  by  force  a  treasonable 
purpose.  Enlistment  of  men  to  serve 
against  government  is  not  sufficient. 
When  war  is  levied,  all  those  who  per- 
form any  part,  however  minute,  or 
however  remote  from  the  scene  of  ac- 
tion, and  who  are  actually  leagued  in 
the  general  conspiracy,  are  traitors. 
Any  assemblage  of  men  for  the  pur- 
pose of  revolutionizing  by  force  the 
government  established  by  the  Unit- 
ed States  in  any  of  its  territories,  al- 
though as  a  step  to,  or  the  means  of 
executing  some  greater  projects, 
amounts  to  levying  war.  The  trav- 
eling of  individuals  to  the  place  of 
rendezvous  is  not  sufficient;  but  the 
meeting  of  particular  bodies  of  men, 
and  their  marching  from  places  of 
partial,  to  a  place  of  general,  rendez- 
vous, is  such  an  assemblage  as  con- 
stitutes a  levying  of  war.  Ex  parte 
Bollman  (1807)  4  Cranch,  75,  125, 
2  L.   Ed.  554. 

A  conspiracy  to  prevent  by  force,  the 
execution  of  any  one  law  of  the  United 
States  in  all  cases,  is  a  treasonable 
conspiracy;  and  if  there  be  an  actual 
assemblage  of  men  for  the  purpose  of 
carrying  this  intention  into  effect, — that 
is,  of  acting  together,  and  preventing 
by  force  the  execution  of  the  law  gen- 
erally—this constitutes  a  levying  of 
war,  and  involves  the  crime  of  trea- 
son. Charge  to  Grand  Jury,  Treason 
(O.  O.  1842)  Fed.  Cas.  No.  18,275; 
Charge  to  Grand  Jury,  Fugitive  Slave 
Law  (C.  C.  1851)  Fed.  Cas.  No.  18,- 
262;  Charge  to  Grand  Jury,  Treason 
(D.  C.  1863)  Fed.  Cas.  No.  18,274. 

The  sudden  outbreak  of  a  mob,  or 
the  assembling  of  men,  in  order,  by 
force,   to   prevent  the  execution  of  a 
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law  in  a  particular  instance,  and  then, 
to  disperse,  without  any  intention  of 
continuing  together  or  reassembling  for 
defeating  the  law  generally  and  in  all 
cases,  is  not  a  levying  of  war  such  as 
constitutes  treason.  Charge  to  Grand 
Jury,  Fugitive  Slave  Law  (C.  O.  1851) 
Fed.  Cas.  No.  18,262;  Charge  to  Grand 
Jury,  Treason  (D.  O.  1863)  Fed.  Cas. 
No.  18,274. 

The  combination  of  a  body  -of  men, 
with  the  design  of  seizing,  and  the  ac- 
tual seizing,  of  the  forts  and  other  pub- 
lic property  of  the  United  States,  is  a 
levying  of  war  against  the  United 
States,  and  is  treason.  Charge  to 
Grand  Jury,  Treason  (C.  C.  1861)  Fed. 
Cas.  No.  18,270;  Id.  (D.  C.  1863)  18,- 
274. 

A  combination  to  suppress  the  excise 
officers  of  the  government,  and  prevent 
the  execution  of  an  act  of  Congress, 
accompanied  by  a  display  of  force,  con- 
sisting of  a  number  of  men  arrayed  in 
a  military  manner,  and  with  arms,  and 
by  acts  of  violence,  for  the  purpose  of 
compelling  an  excise  officer  to  resign 
his  commission,  is  a  levying  of  war,  and 
constitutes  treason.  U.  S.  ▼.  Mitchell 
(C.  C.  1795)  Fed.  Cas.  No.  15,788,  2 
Dall.  348,  1  L.  Ed.  410;  Same  v.  Vi- 
gol  (C.  C.  1795)  Fed.  Cas.  No.  16,621, 
2  Dall.  346,  1  L.  Ed.  409. 

To  go,  with  a  large  party,  in  arms, 
marshaled  and  arrayed,  to  the  houses 
of  officers  of  the  excise,  and  there  com- 
mit acts  of  violence  and  devastation, 
with  the  avowed  object  of  suppressing 
such  offices,  and  compelling  the  resig- 
nation of  the  officers  for  the  purpose  of 
nullifying  an  act  of  congress,  is  trea- 
son.   Id. 

Opposing,  by  force  of  arms,  an  act 
of  congress,  with  a  view  to  defeating? 
its  efficacy,  and  thus  defying  the  au- 
thority of  the  government  is  levying 
war  against  the  United  States,  and  con- 
stitutes treason.  Case  of  Fries  (C.  C. 
1799)   Fed.  Cas.  No.  5,126. 

An  insurrection  to  resist  by  force  the 
execution  of  a  federal  tax  law,  or  the 
militia  called  out  to  enforce  it,  on  any 
ground  whatever,  is  a  levying  of  war 
against  the  United  States.  Case  of 
Fries  (C.  C.  1800)  Fed.  Cas.  No.  5,127. 

A  conspiracy  to  raise  an  insurrection 
to  resist  the  execution  of  a  federal 
statute  by  force  is  only  a  misdemeanor. 
Treason  is  not  committed  until  the  per- 
sons proceed  to  carry  the  intention  in- 
to execution  by  force.    Id. 

Either  acts  of  hostility  and  resist- 
ance to  the  government,  or  a  hostile  in- 
tention in  the  body  assembled,  are 
necessary  to  convert  a  meeting  of  men 
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with  ordinary  appearances  into  an  act 
of  levying  war.  A  treasonable  intent 
on  the  part  of  the  leader,  uncommuni- 
cated  to  the  assemblage,  is  not  suffi- 
cient U.  8.  ▼.  Burr  (O.  C.  1807)  Fed. 
Gas.  No.  14,094a. 

An  intention  to  commit  treason 
against  the  United  States  by  levying 
war,  not  carried  out  by  the  actual  as- 
sembling of  troops,  is  not  punishable 
as  treason.     Id. 

The  engaging  or  enlisting  of  men  for 
levying  war  against  the  United  States, 
not  followed  by  a  future  embodying  of 
such  men,  is  not  punishable  as  trea- 
son.   Id. 

The  fact  of  levying  war  may  consist 
of  a  multiplicity  of  acts  performed  in 
different  places  by  different  persons, 
and  any  one  of  such  persons,  when 
leagued  in  the  general  conspiracy,  is 
liable  as  a  principal  traitor.     Id. 

If  there  be  an  assembly  of  persons, 
with  force,  with  an  intent  to  prevent 
the  collection  of  lawful  taxes  or  duties 
levied  by  the  government,  or  to  destroy 
all  customhouses,  or  to  resist  the  ad- 
ministration of  justice  in  the  courts  of 
the  United  States,  and  the  assemblage 
proceed  to  execute  this  purpose  by 
force,  this  is  treason  against  the  Unit- 
ed States.  Charge  to  Grand  Jury, 
Treason  (C.  C.  1842)  Fed.  Cas.  No. 
18,275. 

If  the  assembly  is  arrayed  in  a  mil- 
itary manner,  if  they  are  armed  and 
marched  in  military  form,  for  the  ex- 
press purpose  of  overawing  and  intim- 
idating the  public,  and  thus  attempt  to 
carry  into  effect  the  treasonable  design, 
this  will,  of  itself,  amount  to  a  levy 
of  war,  although  no  actual  blow  be 
struck  or  engagement  take  place.     Id. 

There  may  be  treason  against  a  state 
by  levying  war  which  is  aimed  alto- 
gether against  the  sovereignty  of  the 
state.    Id. 

To  constitute  treason  against  the 
United  States  by  levying  war,  there 
must  be  a  levying  of  war  against  the 
United  States  in  their  sovereign  char- 
acter and  not,  merely  a  levying  of  war 
exclusively  against  the  sovereignty  of 
a  particular  state.-    Id. 

Direct  proof  of  the  combining  to  pre- 
vent the  enforcement  of  a  law  may  be 
found  in  declared  purposes  of  the  in- 
dividual party  before  the  actual  out- 
break, or  it  may  be  derived  from 
proceedings  of  meetings  in  which  he 
took  part  openly,  or  which  he  either 
prompted  or  made  effective  by  his 
countenance  or  sanction,  commending, 
counseling,  or  instigating  forcible  re- 
sistance to  the  law.  Charge  to  Grand 
Jury,  Treason  (C.  C.  1851)  Fed.  Cas. 
No.  18,276. 

The  words  "levying  war,"  as  used  in 
the  constitutional  definition  of  "trea- 
son," include  not  only  the  act  of  mak- 
ing war  for  the  purpose  of  entirely 
overturning  the  government,  but  also 
■ay  combination  forcibly  to  oppose  the 


execution  of  any  public  law  of  the 
United  States,  with  intent  to  prevent 
its  enforcement  in  all  cases,  if  accom- 
panied or  followed  by  an  act  of  forci- 
ble opposition  to  such  law  in  pursuance 
of  such  combination.  Charge  to 
Grand  Jury,  Neutrality  Laws  and  Trea- 
son (C.  C.  1851)  Fed.  Oas.  No.  18,- 
269;  Charge  to  Grand  Jury,  Treason 
(C.  O.  1851)  Fed.  Cas.  No.  18,276. 

To  be  employed  in  actual  service  in 
an  army  raised  to  oppose  the  govern- 
ment in  its  action,  or  directly  or  indi- 
rectly to  aid  or  assist  in  the  levying  or 
embodying  of  a  military  force  for  the 
subversion  of  the  government,  are 
plainly  acts  of  "levying  war,"  and  in- 
volve the  commission  of  the  crime  of 
treason.  The  constitutional  definition 
of  treason,  however,  is  of  broader  sig- 
nification, and  includes  all  those  who 
join  a  hostile  army  after  war  js  be- 
gun. Charge  to  Grand  Jury,  Treason 
(C.  C.  1861)  Fed.  Cas.  No.  18,272. 

All  persons  engaged  therein  are  by 
the  law  regarded  as  levying  war  against 
the  United  States;  and  all  who  adhere 
to  them  are  to  be  regarded  as  enemies; 
and  all  who  give  them,  in  any  part  of 
the  United  States,  aid  and  comfort, 
come  within  the  provisions  of  the  act 
of  April  30,  1790,  and  are  guilty  of 
treason.    Id. 

A  letter  of  marque  issued  by  an  in- 
surrectionary government,  which  has 
not  been  recognized  by  the  legislative 
and  executive  departments  of  the  exist- 
ing government,  is  no  defense  to  trea- 
son in  levying  war  under  such  letter. 
U.  S.  v.  Greathouse  (C.  O.  1863)  Fed. 
Cas.  No.  15,254. 

Levying  war  against  the  United 
States  by  citizens  of  the  republic,  un- 
der the  pretended  authority  of  the 
new  state  government  of  North  Caro- 
lina, or  of  the  so-called  "Confederate 
Government,"  is  treason  against  the 
United  States.  Shortridge  v.  Macon 
(C.  C.  1867)  Fed.  Cas.  No.  12,812. 

Levying  war  against  the  United 
States  by  persons  however  combined 
and  confederated,  even  though  success- 
ful in  establishing  their  actual  author- 
ity in  several  states,  is  treason.  Kep- 
pel  v.  Petersburg  R.  Co.  (C.  C.  1868) 
Fed.  Cas.  No.  7,722. 

If  a  convention,  legislature,  junto,  or 
other  assemblage  entertain  the  pur- 
pose of  subverting  the  government,  and 
to  that  end  pass  acts,  resolves,  ordi- 
nances, or  decrees,  even  with  the  view 
of  raising  a  military  force  to  carry 
their  purpose  into  effect,  this  alone 
does  not  constitute  a  levying  of  war. 
Charge  to  Grand  Jury,  Treason  (D.  C. 
1863)   Fed.  Cas.  No.  18,274. 

If  a  body  of  men  be  actually  assem- 
bled in  force,  in  a  condition  to  make 
war,  in  order  to  overturn  the  govern- 
ment at  any  one  place  by  force,  this 
is  levying  war.  It  is  not  necessary 
that  the  assemblage  should  be  with 
military    arms    and    array;     numbers 
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alone  may   supply  the  requisite  force. 
Id 

2.  Adhering  to  enemies  and  giving 
them  aid  and  comfort.— The  going  from 
the  enemy's  squadron  to  the  shore  for 
the  purpose  of  peaceably  procuring  pro- 
visions for  the  enemy  is  not  an  act  of 
treason;  otherwise  where  provisions 
are  carried  towards  the  enemy  with  in- 
tent to  supply  them,  though  such  in- 
tention is  defeated.  U.  S.  v.  Pryor  (O. 
'    G.  1814)  Fed.  Gas.  No.  16,096. 

Delivering  up  prisoners  and  deserters 
to  an  enemy  is  treason,  and  nothing 
but  a  well-grounded  fear  of  life  will  ex- 
cuse the  act.  U.  S.  v.  Hodges  (C.  O. 
1815)   Fed.  Cas.  No.  15,374. 

A  person  present,  directing,  aiding, 
abetting,  counseling,  or  countenancing 
the  violence,  or  if,  though  absent  at  the 
time  of  its  actual  perpetration,  he  yet 
directed  the  act,  or  devised  or  know- 
ingly furnished  the  means  for  carrying 
it  into  effect,  and  instigated  others 
thereto,  he  is  guilty  of  treason.  Charge 
to  Grand  Jury,  Treason  (O.  O.  1851) 
Fed.  Gas.  No.  18,276. 

The  words,  "adhering  to  their  ene- 
mies, giving  them  aid  and  comfort,"  in- 
clude, in  general,  any  act  committed 
after  war  actually  exists  which  indi- 
cates a  want  of  loyalty  to  the  govern- 
ment and  sympathy  with  its  enemies, 
and  which,  by  fair  construction,  is  di- 
rectly in  furtherance  of  their  hostile  de- 
signs. Charge  to  Grand  Jury,  Trea- 
son (O.  C.  1861)  Fed.  Cas.  No.  18,272. 

Mere  expressions  of  opinion  indica- 
tive of  sympathy  with  the  public  enemy 
are  not  sufficient,  under  the  constitu- 
tion and  laws,  to  warrant  a  convic- 
tion of  treason.     Id. 

After  war  actually  exists,  it  is  trea- 
sonable to  sell  to,  or  provide  arms  or 
munitions  of  war,  or  military  stores 
and  supplies,  including  food,  clothing, 
etc.,  for  the  use  of  the  enemy;  to  hire, 
sell,  or  furnish  boats,  railroad  cars,  or 
other  means  of  transportation,  or  to 
advance  money  or  obtain  credits  for  the 
use  and  support  of  the  hostile  army; 
and  to  communicate  intelligence  to  the 
enemy  by  letter,  telegraph,  or  other- 
wise, relating  to  the  strength,  move- 
ments, or  position  of  the  army.    Id. 

Overt  acts  which,  if  successful,  would 
advance  the  interests  of  the  rebellion, 
amount  to  aid  and  comfort,  though  they 
failed.  U.  S.  v.  Greathouse  (C.  C. 
1863)  Fed.  Cas.  No.  15,254. 

If  war  be  actually  levied  at  one 
place,  and  any  person  actually  engaged 
therein  send  them  arms,  money,  pro- 
visions or  intelligence  for  the  purpose 
of  aiding  them,  he  is  guilty.  Charge 
to  Grand  Jury,  Treason  (D.  C.  1863) 
Fed.  Cas.  No.  18,274. 

And  it  makes  no  difference  how  dis- 
tant he  may  be  from  the  place  of  the 
assemblage  of  the  enemy.    Id. 

It  is  treason  for  a  citizen  or  other 
person  not  commissioned  within  the 
United  States  to  abet  France  during  a 
maritime  war  with  her.  (1798)  1  Op. 
Atty.  Gen.  84. 
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3.  Persons    regarded    as    enemies,— 

In  a  civil  war,  persons  who  adhere  to 
their  allegiance  are  not,  although  they 
reside  in  an  insurrectionary  district,  re- 
garded as  enemies ;  and  trade  with  such 
persons,  in  good  faith  and  without  col- 
lusion with  the  enemy,  is  lawful,  unless 
interdicted  by  the  government.  Charge 
to  Grand  Jury,  Treason  (O.  G.  1861) 
Fed.  Gas.  No.  18,271. 

4.  Overt  acts.— See,  also,  notes  under 
|  10,170,  post 

The  fact  that  treason  might  inciden- 
tally arise  in  the  attempt  to  embark 
troops  against  a  foreign  nation,  with 
which  the  United  States  are  at  peace, 
will  not  affect  a  previous  assemblage  of 
troops,  where  the  treason  was  neither 
committed  nor  intended.  IT.  S.  v.  Burr 
(C.  C.  1807)  Fed.  Cas.  No.  14,694a. 

A  person  who  advised  or  procured  a 
warlike  assemblage,  charged  as  the 
overt  act  of  treason,  cannot  be  con- 
victed of  treason  until  after  the  con- 
viction of  one  of  those  charged  with 
the  overt  act  U.  S.  v.  Burr  (C.  C. 
1807)  Fed.  Cas.  No.  14,693. 

An  indictment  for  levying  war  against 
the  United  States  must  specify  an  overt 
act,  and  the  charge  must  be  proved 
as  laid.  U.  S.  v.  Burr  (C.  C.  1807)  Fed. 
Gas.  No.  14,693. 

And  there  must  be  some  overt  act 
done,  or  some  attempt  made  by  them, 
with  force,  to  execute,  or  towards  ex- 
ecuting, that  purpose.  The  assembly 
must  be  in  a  condition  to  use  force, 
and  must  intend  to  use  it,  if  necessary, 
to  further,  aid,  or  accomplish  the  trea- 
sonable design.  Charge  to  Grand  Jury, 
Treason  (C.  C.  1842)  Fed.  Oas.  No. 
18,275. 

Where  a  body  of  armed  men  is  mus- 
tered in  military  array  for  a  treason- 
able purpose,  every  step  which  any  one 
of  them  takes,  by  marching  or  other- 
wise, in  part  execution  of  such  pur- 
pose, is  an  overt  act  of  treason  in  levy- 
ing war.  U.  S:  v.  Greiner  (D.  C.  1861) 
Fed.  Cas.  No.  15,262. 

Words,  oral,  written,  or  printed,  how- 
ever treasonable,  seditious,  or  criminal 
of  themselves,  do  not  constitute  an 
overt  act, of  treason.  Charge  to  Grand 
Jury,  Treason  (C.  O.  1861)  Fed.  Cas. 
No.  18,271. 

Purchase  of  a  vessel,  and  fitting  her 
up  for  service  with  arms  and  ammuni- 
tion, and  the  employment  of  men  to 
manage  it,  in  pursuance  of  a  design 
to  commit  hostilities  on  the  high  seas 
in  aid  of  an  existing  rebellion  against 
the  United  States,  are  overt  acts  of 
treason.  U.  S.  v.  Greathouse  (C.  O. 
1863)  Fed.  Gas.  No.  15,254. 

5.  Felonious  intent.— Treason  in  the 
assembling  of  bodies  of  men,  armed  or 
arrayed  in  a  warlike  manner,  is  de- 
termined by  the  intent  If  the  purpose 
be  of  a  private  nature,  it  is  not  treason, 
regardless  of  the  acts  actually  commit- 
ted; otherwise,  where  the  intent  is  to 
effect  some  object  of  general  public  na- 


Ch.l) 


THE  CRIMINAL  CODE    (g  1) 


§  10165 


tore.  Case  of  Fries  (O.  C.  1800)  Fed. 
Cas.  No.  5,127. 

If  a  man  joins  and  acts  with  an  as- 
sembly of  people,  his  intent  is  always 
to  be  considered  and  adjudged  to  be 
the  same  as  theirs;  and  the  law  judg- 
es of  the  intent  by  the  fact  Case  of 
Fries  (C.  C.  1800)  Fed.  Gas.  No.  5,127. 

A  conspiracy  to  resist  by  force  the 
execution  of  a  law  of  the  United  States 
in  particular  instances  only,  for  per- 
sonal or  private  purposes  only,  is  not 
treason.  U.  S.  ▼.  Hoxie  (C.  O.  1808) 
Fed.  Cas.  No.  15,407. 

A  felonious  intent  is  necessary  to 
commit  treason.  The  Ambrose  Light 
(D.  G.  1885)   25  Fed.  408,  427. 

6.  D areas  and  eompulsion^The  put- 
ting in  fear  which  is  sufficient  to  ex- 
cuse the  perpetration  of  a  criminal  act 
must  proceed  from  an  immediate  and 
actual  danger  threatening  the  life  of 
the  accused.  The  apprehension  of  the 
loss  of  property  or  of  slight  or  remote 
injury  to  the  person  is  not  sufficient. 
U.  S.  t.  Vigol  (C.  C.  1795)  Fed.  Cas. 
No.  16,621. 

Except  in  the  case  of  force  under  a 
personal  fear  of  death,  a  private  soldier 
or  subordinate  officer  cannot  excuse  a 
treasonable  act  on  the  ground  of  com- 
pulsion. U.  S.  v.  Greiner  (D.  C.  1861) 
Fed.  Cas.  No.  15,262. 

7.  Persons    liable    In    gene  raid— If   a 

body  of  men  be  actually  assembled  to 
effect  by  force  a  treasonable  purpose, 
aD  those  who  perform  any  part,  how- 
ever minute,  or  however  remote  from 
the  scene  of  action,  and  who  are  actu- 
ally leagued  in  the  general  conspiracy, 
are  to  be  considered  guilty  of  treason. 
Charge  to  Grand  Jury,  Neutrality  Laws 
and  Treason  (C.  C.  1851)  Fed.  Cas.  No. 
18369;  Charge  to  Grand  Jury,  Trea- 
son and  Piracy  (C.  G.  1861)  Fed.  Cas. 
No.  18,277. 

An  alien  resident  may  be  guilty  of 
treason  by  co-operating  either  with  reb- 
els or  foreign  enemies.  Charge  to 
Grand  Jury,  Treason  (D.  C.  1863)  Fed. 
Cas.  Nob.  18,274  (C.  C.  1851),  18,276. 

All  who  aid  in  the  prosecution  of  war 
levied  against  the  United  States,  wheth- 
er by  open  hostilities  in  the  field,  or 
by  performing  any  part  in  the  further- 
ance of  the  common  object,  however 
minute,  or  however  remote  from  the 
scene  of  action,  are  guilty  of  treason. 
U.  S.  v.  Greathouse  (C.  C.  1863)  Fed. 
Cas.  No.  15,254. 

In  treason  there  are  no  accessories. 
AH  who  engage  in  rebellion,  or  who  de- 
signedly give  to  it  any  species  of  aid 
and  comfort,  in  whatever  part  of  the 
country  they  may  be,  are  principals. 
U.  8.  v.  Greathouse  (C.  C.  1863)  Fed. 
Cas.  No.  15,254;  Case  of  Fries  (O.  O. 
1800)  Fed.  Cas.  No.  5,127. 

8.  Persons  owing  allegiance.  —  The 
words  "owing  allegiance  to  the  United 
States"  in  this  section  are  surplusage, 
since  treason  is  a  breach  of  allegiance, 
and  can  be  committed  by  one  only  who 
owes   allegiance    either    perpetual    or 


temporary.  U.  S.  ▼.  Wiltberger  (1820) 
5  Wheat  76,  97,  5  L.  Ed.  37. 

9.  People  In  resell  Ion. —Until  bellig- 
erent rights  are  accorded  by  the  polit- 
ical department  of  the  government  to 
the  state  or  people  in  rebellion,  the  ju- 
diciary must  regard  them  as  rebels  and 
lawless  aggressors,  and  apply  to  them 
the  penal  law.  Charge  to  Grand  Jury 
(C.  C.  1861)  Fed.  Cas.  No.  18,256. 

Belligerent  rights  conceded  to  the 
Confederate  States  cannot  be  invoked 
for  the  protection  of  persons  entering 
within  the  limits  of  a  loyal  state,  and 
secretly  getting  up  hostile  expeditions 
against  the  government.  U.  S.  v. 
Greathouse  (C.  C.  1863)  Fed.  Cas.  No. 
15,254. 

The  agreement  of  capitulation  be- 
tween Generals  Sherman  and  Johnston 
was  a  mere  military  parol,  terminating 
with  the  war,  and  the  persons  included 
were  liable  to  arrest  for  treason  after 
the  war.  U.  S.  v.  Rucker  (C.  C.  1866) 
Fed.  Cas.  No.  16,203. 

The  national  government  conceded 
belligerent  rights  to  the  armies  of  the 
Confederate  States;  and  acts  of  a 
strictly  military  character,  performed 
under  military  authority,  may  be  pro- 
tected by  reason  therof.  U.  S.  v.  Mor- 
rison (C.  C.  1869)  Fed.  Cas.  No.  15,817. 

The  whole  existence  of  the  Confed- 
erate government  was  a  continued  re- 
bellion against  the  lawful  government 
of  the  United  States;  and  no  one  can 
be  protected  by  the  sanction  of  its  au- 
thority save  in  acts  of  war.    Id. 

Rebellion,  whether  conducted  on  land 
or  sea,  is  felonious  and  treasonable, 
and  punishable  by  death.  The  Ambrose 
Light  (D.  C.  1885)  25  Fed.  408,  427. 

10.  Secession  ordinances  as  defense. 

—The  ordinances  of  secession  of  the 
states  in  rebellion  do  not  furnish  any 
defense  to  their  citizens  for  treasonable 
acts  against  the  United  States  govern- 
ment. U.  S.  v.  Cathcart  (C.  C.  1864) 
Fed.  Cas.  No.  14,756. 

11.  Merger  of  treason  against  state 
In    treason    against    United    States.— 

Treason  begun  against  a  state  may  be 
mixed  up  or  merged  in  treason  against 
the  United  States.  If  the  treasonable 
purpose  be  to  overthrow  the  govern- 
ment of  the  state,  and  forcibly  to  with- 
draw it  from  the  Union,  and  thereby  to 
prevent  the  exercise  of  the  national 
sovereignty  within  the  limits  of  the 
state,  this  would  be  treason  against  the 
United  States.  Charge  to  Grand  Jury, 
Treason  (C.  O.  1842)  Fed.  Cas.  No. 
18,275. 

If  the  troops  of  the  United  States 
should  be  called  out  by  the  president, 
upon  the  application  of  a  state  legis- 
lature or  executive,  to  protect  the  state 
against  domestic  violence,  and  tncre 
should  be  an  assembly  of  persons  with 
force  to  resist  and  oppose  the  United 
States  troops,  this  would  be  treason 
against  the  United  States,  although  the 
primary  intention  of  the  insurgents 
may  have  been  only  to  overthrow  the 
state   government  or   the   state   laws. 
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Charge  to  Grand  Jury,  Treason  (O.  C. 
1861)  Fed.  Cas.  No.  18,272.  See,  also, 
Charge  to  Grand  Jury  (C.  C.  1842) 
Fed.  Cas.  No.  18,275. 

12.  Revolutionizing  territory  as  means 
for  foreign  expedition.— The  act  of  rev- 
olutionizing a  territory  of  the  United 
States,  though  only  as  a  means  for  an 
expedition  against  a  foreign  power,  is 
treason.  U.  S.  v.  Burr  (C.  C.  1807) 
Fed.  Cas.  No.  14,692a. 

13.  Quashing  Indictments— On  motion 
to  quash  an  indictment  for  treason, 
held,  that  defendant's  counsel  would  be 
required  to  file  with  the  clerk  a  for* 
mal  statement  of  the  grounds  on  which 
the  motion  was  based.  Case  of  Davis 
(C.  C.  1867-1871)  Fed.  Cas.  .No.  3621a. 

14.  Evidence*— It  is  not  competent, 
on  a  trial  for  treason,  to  prove  that  the 
accused,  in  the  course  of  the  insurrec- 
tion, joined  with  others  in  robbing  the 
mails,  when  a  separate  indictment  for 
that  offense  is  already  pending  against 
him.  U.  S.  ▼.  Mitchell  (C.  C.  1795) 
Fed.  Cas.  No.  15,789. 

Where  it  was  claimed  that  a  circular 
letter  had  been  written  by  leaders  of 
an  insurrection  calling  citizens  to  as- 
semble with  arms,  etc.,  held,  that  a 
copy  thereof  was  not  admissible,  unless 
it  was  proved  to  be  one  of  the  copies 
actually  circulated.    Id. 

Where  it  is  shown  by  the  evidence  of 
several  witnesses  that  accused  was  pres- 
ent and  took  part  in  a  treasonable  con- 
spiracy, proof  by  two  or  more  witnesses 
that  he  marched  is  a  volunteer  with 
arms  and  in  military  army,  with  a  Dar- 
ty  which  actually  used  force  to  prevent 
the  execution  of  an  act  of  Congress,  *'s 
sufficient  without  proof  by  two  witness- 
es that  he  was  actually  present  when 
the  acts  of  violence  were  committed. 
Id. 

On  the  trial  of  a  person  indicted  for 
treason  in  levying  war  against  the 
United  States,  the  court  cannot  control 
the  order  of  proof  to  the  extent  of  re- 
quiring the  prosecution  to  prove  the 
overt  act  charged,  before  proving  the 
intention  with  which  such  act  was  -com- 
mitted. U.  S.  v.  Burr  (C.  C.  1807) 
Fed.  Cas.  No.  14,G92h  (C.  C.  1807) 
Id.  14,693;  Same  v.  Lee  (C.  O.  1814) 
Id.  15,584. 

A  person  will  not  be  held  to  trial  for 


treason  in  levying  war  against  the 
United  StateB  on  an  affidavit  that  he  is 
enlisting  men  for  such  purpose,  with- 
out proof  of  the  actual  embodying  of 
men,  where  ample  time  is  given  to  get 
such  proof.  U.  S.  v.  Burr  (C.  C.  1807) 
Fed.  Cas.  No.  14,692a. 

Facts  out  of  the  district  may  be  prov- 
ed after  the  overt  act  as  corroborative 
evidence  of  the  intention.    Id. 

The  overt  act  of  levying  war  must  be 
proved  by  two  witnesses  before  testi- 
mony is  admissible  relative  to  the  con- 
duct or  declarations  of  the  prisoner 
elsewhere,  and  subsequent  to  the  overt 
act  charged.     Id.         , 

Proof  of  remote  intentions  may  be 
relevant  by  proof  of  the  continuance  of 
the  intention,  and  consequently  is  ad- 
missible.   Id. 

Query,  whether,  after  proving  a  con- 
nection for  some  general  object  between 
persons  accused  of  treason  in  levying 
war,  the  conversations  of  one  with 
third  persons  may  be  given  in  evidence 
against  the  other  to  prove  what  that 
object  was.    Id. 

The  declaration  of  the  prisoner  ac- 
companying the  overt  act  charged  may 
be  proved  to  show  his  intention  in  do- 
ing it;  but  his  confession  of  committing 
such  act  is  not  admissible.  U.  S.  v.  Lee 
(C.  C.  1814)  Fed.  Cas.  No.  15,584. 

Everything  tending  to  show  that 
there  was  an  intention  to  make  public 
resistance  to  a  law  of  the  United  States 
is  entirely  evidence  in  chief,  and  cannot 
be  received  in  rebuttal.  U.  S.  v.  Han- 
way  (C.  C.  1851)  Fed.  Cas.  No.  15,299. 

Facts  occurring  and  rumors  prev- 
alent in  the  neighborhood  which  would 
explain  certain  particulars  relied  upon 
to  show  treasonable  intent,  and  make 
them  show  a  different  intent,  though 
a  long  time  in  advance  of  the  alleged 
treasonable  occurrence,  are  admissible. 
Id. 

Direct  proof  of  the  purpose,  however, 
is  not  legally  necessary.  The  concert 
of  purpose  may  be  deduced  from  the 
concerted  action  itself,  or  it  may  be  in- 
ferred from  facts  occurring  at  the  time, 
or  before  or  afterwards.  Charge  to 
Grand  Jury,  Treason  (C.  C.  1851)  Fed. 
Cas.  No.  18,276. 

Cited    without    definite    application. 

Hart's  Adm'r  ▼.  U.  S.  (1880)  16  Ct. 
CI.  459;  U.  S.  v.  Craig  (C.  C.  1886) 
28  Fed.  795,  801. 


§  10166.  (Crim.  Code,  §  2.)     Punishment  for. 

Whoever  is  convicted  of  treason  shall  suffer  death;  or,  at  the 
discretion  of  the  court,  shall  be  imprisoned  not  less  than  five  years  and 
fined  not  less  than  ten  thousand  dollars,  to  be  levied  on  and  collected 
out  of  any  or  all  of  his  property,  real  and  personal,  of  which  he  was 
the  owner  at  the  time  of  committing  such  treason,  any  sale  or  con- 
veyance tQ  the  contrary  notwithstanding;  and  every  person  so  con- 
victed of  treason  shall,  moreover,  be  incapable  of  holding  any  office 
under  the  United  States. 

B.  S.  §  5332.    Act  March  4, 1909,  c.  321,  §  2,  35  Stat  1088. 

Notes  of  Decisions 

Death  penalty.— Where  the  treason  rebellion  or  insurrection,  the  death  pen* 
consists  in  engaging  in  or  assisting  a      alty  cannot  be  inflicted,  under  Act  July 
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17,  1862.  U.  S.  v.  Greathouse  (O.  0. 
1863)  Fed.  Gas.  No.  15,254. 

Disqualification  from  holding  office.— 

Qo&re,  whether  the  constitutional  dis- 
qualifications from  holding  office  by  hav- 
ing engaged  in  rebellion  (Amendment 
14)  operates  to  exempt  from  prosecu- 


tion for  treason.    Case  of  Davis  (O.  G. 
1867-1871)  Fed.  Oas.  No.  3,621a. 

Jurisdiction.-— See  charge  to  Grand 
Jury,  Treason  (O.  C.  1861)  Fed.  Cas. 
No.  18,270. 

Confiscation  of  property,  etc,  under 
former  laws.— See  notes  under  {  10168, 
post 


§  10167.  (Crim.  Code,  §  3.)  Misprision  of  treason  defined;  pun- 
ishment for. 
Whoever,  owing  allegiance  to  the  United  States  and  having 
knowledge  of  the  commission  of  any  treason  against  them,  conceals 
and  does  not,  as  soon  as  may  be,  disclose  and  make  known  the  same 
to  the  President  or  to  some  judge  of  the  United  States,  or  to  the 
governor  or  to  some  judge  or  justice  of  a  particular  State,  is  guilty 
of  misprision  of  treason  and  shall  be  imprisoned  not  more  than  seven 
years  and  fined  not  more  than  one  thousand  dollars. 

R.  S.  §  5333.    Act  March  4,  1909,  c.  321,  §  3,  35  Stat.  1088. 

Notes  of  Decisions 


Persons  guilty  of  offense.— Persons 
who  have  any  knowledge  of  acts  of 
treason,  and  do  not  as  soon  as  possible 
make  it  known  in  the  manner  prescribed 


by  Act  April  30,  1790,  f  2,  are  guilty  of 
misprision  of  treason.  Charge  to  Grand 
Jury,  Treason  (O.  C.  1861)  Fed.  Cas. 
No.  18,270. 


§  10168.  (Crim.  Code,  §  4.)     Inciting,  etc.,  rebellion  or  insurrec- 
tion; punishment  for. 

Whoever  incites,  sets  on  foot,  assists,  or  engages  in  any  rebel- 
lion or  insurrection  against  the  authority  of  the  United  States 
or  the  laws  thereof,  or  gives  aid  or  comfort  thereto,  shall  be  im- 
prisoned not  more  than  ten  years,  or  fined  not  more  than  ten  thousand 
dollars,  or  both;  and  shall,  moreover,  be  incapable  of  holding  any 
office  under  the  United  States. 

R.  8.  f  5334.    Act  March  4,  1909,  c  821,  6  4,  35  Stat  108a 

x         Notes  of  Decision* 


See  notes  under  §  10165,  ante. 

Former  law  as  limited  to  persons  ow- 
in§  allegiances The  general  terms  of 
the  former  statute  relating  to  the  same 
offense  held  limited  to  persons  owing 
allegiance  to  the  United  States,  either 
perpetual  or  temporary.  U.  S.  v.  Wilt- 
ber&er  (1820)  5  Wheat.  76,  97,  5  L. 
Ed.  37. 

Despatching  vessel  ultimately  intend- 
ed to  carry  cargo  to  blockaded  port.— 

The  act  of  despatching  an  American 
vessel  in  ballast  from  a  port  of  the 
United  States  with  an  immediate  des- 
tination to  a  neutral  port,  and  an  ulteri- 
or destination,  with  cargo  taken  in  at 
inch  neutral  port,  to  a  blockaded  port, 
is  an  offense  against  the  United  States 
under  this  section.  (1863)  10  Op.  Atty. 
Gen.  513. 

Isdlctment^-On  indictment  under  Act 
July  17,  1862,  §  2,  need  not  use  the 
phrase  "levying  war"  specifically;  it 
is  sufficient  to  follow  the  language  of 
the  act  U.  S.  v.  Greathouse  (O.  O. 
1863)  Fed.  Cas.  No.  15,254. 

Confiscation  of  property  nndor  for- 
■er  law.— See  Bigelow  v.  Forrest 
(1869)  76  U.  S.  (9  Wall.)  339,  19  I* 
Ed.  096;  Planters'  Bank  v.  Union  Bank 
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(1872)  16  Wall.  483,  494,  21  L.  Ed. 
473;  Chaffraix  v.  Sniff  (1875)  92  U.  S. 
214,  23  L.  Ed.  478;  Pike  v.  Wassell 
(1876)  94  U.  S.  711,  24  L.  Ed.  307; 
Waples  v.  Hays  (1882)  1  Sup.  Ct.  80, 
81,  108  U.  S.  6,  27  L.  Ed.  632;  Kirk 
v.  Lynd  (1882)  1  Sup.  Ct.  296,  299,  106 
U.  S.  315,  27  L.  Ed.  193;  Avegno  v. 
Schmidt  (1885)  5  Sup.  Ct.  487,  489, 
113  U.  S.  293,  28  L.  Ed.  976;  Snow  v. 
Grace  (1874)  29  Ark.  131;  The  Con- 
fiscation Cases  (C.  C.  1872)  Fed.  Cas. 
No.  3,097;  Pike  v.  Wassell  (C.  C.  1873) 
Fed.  Cas.  No.  11,164;  Wallach  v.  Van 
Riswick  (D.  C.  1873)  1  MacArthur,  73; 
Knoefel  v.  Williams  (1868)  30  Ind.  1; 
Dewey  v.  McLain  (i871)  7  Kan.  126, 
12  Am.  Rep.  418;  Menger  v.  Carruthers 
(1896)  3  Kan.  App.  75,  44  Pac.  1096; 
Norris  v.  Doniphan  (1863)  61  Ky.  (4 
Mete.)  385;  Nelligan  v.  Citizens'  Bank 
of  Louisiana  (I860)  21  La.  Ann.  332, 
99  Am.  Dec.  734;  Micou  v.  Benjamin 
(1874)  26  La.  Ann.  718;  Burbank  v. 
Conrad  (1875)  27  La.  Ann.  152;  Slid  ell's 
Heirs  v.  Hippenbauer  (1875)  27  La. 
Ann.  383;  Pendegast  v.  Schawtz  (1878) 
30  La.  Ann.  590;  Thomas  v.  Hunter 
(1868)  29  Md.  406;  Chapman  v.  Phoenix 
Nat.  Bank  of  New  York  (1881)  85  N. 
Y.  437;   Ellis  v.  Phenix  Nat.  Bank  (N. 
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Y.  1883)  12  Daly,  177;  Underwood  v. 
McVeigh  (Va.  1873)  23  Grat  409; 
Avegno  v.  Schmidt  (1883)  35  La.  Ann. 
585. 

Transfers    of    property    Invalidated 
under    former    law.— See    Wallach    v. 


Van  Riswick  (D.  0.  1879)  3  MacAr- 
thuf,  168;  Knoefel  ▼.  Williams  (1868) 
30  Ind.  1;  DobbinB  v.  Hyde  (1865)  37 
Mo.  114;  Galbraith  v.  McFarland 
(1866)  43  Term.  (3  Gold.)  267,  91  Am. 
Dec.  281. 


§  10169.  (Crim.  Code,  §  5.)  Criminal  correspondence  with  foreign 
governments;  punishment  for;  redress  of  private  injuries. 
Every  citizen  of  the  United  States,  whether  actually  resident 
or  abiding  within  the  same,  or  in  any  place  subject  to  the  juris- 
diction thereof,  or  in  any  foreign  country,  without  the  permission  or 
authority  of  the  Government,  directly  or  indirectly,  commences  or 
carries  on  any  verbal  or  written  correspondence  or  intercourse  with 
any  foreign  government  or  any  officer  or  agent  thereof,  with  an  in- 
tent to  influence  the  measures  or  conduct  of  any  foreign  government 
or  of  any  officer  or  agent  thereof,  in  relation  to  any  disputes  or  con- 
troversies with  the  United  States,  or  to  defeat  the  measures  of  the 
Government  of  the  United  States;  and  every  person,  being  a  citizen 
of  or  resident  within  the  United  States  or  in  any  place  subject  to  the 
jurisdiction  thereof,  and  not  duly  authorized,  counsels,  advises,  or  as- 
sists in  any  such  correspondence  with  such  intent,  shall  be  fined  not 
more  than  five  thousand  dollars  and  imprisoned  not  more  than  three 
years;  but  nothing  in  this  section  shall  be  construed  to  abridge  the 
right  of  a  citizen  to  apply,  himself  or  his  agent,  to  any  foreign  govern- 
ment or  the  agents  thereof  for  redress  of  any  injury  which  he  may 
have  sustained  from  such  government  or  any  of  its  agents  or  sub- 
jects. 

R.  S.  §  5335.     Act  March  4,  1909,  c.  321,  {  5,  35  Stat.  1088. 

**  Notes  of  Decisions 


Letters    urging    acknowledgment    of 
Independence   of   Insurgents.— It  is  an 

offense  punishable  by  fine  and  impris- 
onment, under  the  act  of  1799  (1  Stat. 
618,  c.  1),  for  a  citizen  of  the  United 
States,  at  a  time  when  a  part  of  the 
inhabitants  of  the  United  States  are 
in  rebellion  against  the  government,  to 
write  letters  to  a  member  of  the  Brit- 


ish  parliament,  urging  that  body  to  ac- 
knowledge the  independence  of  the  in- 
surgents. Charge  to  Grand  Jury, 
Treason  and  Piracy  (G.  C.  1861)  Fed. 
Cas.  No.  18,277. 

Cited    without    definite    application, 

U.  S.  v.  Craig  (C.  C.  1886)  28  Fed. 
795,  801. 


§  10170.  (Crim.  Code,  §  6.)  Seditions  conspiracy;  punishment 
for. 
If  two  or  more  persons  in  any  State  or  Territory,  or  in  any 
place  subject  to  the  jurisdiction  of  the  United  States,  conspire  to  over- 
throw, put  down,  or  to  destroy  by  force  the  Government  of  the  United 
States,  or  to  levy  war  against  them,  or  to  oppose  by  force  the  authority 
thereof,  or  by  force  to  prevent,  hinder,  or  delay  the  execution  of  any 
law  of  the  United  States,  or  by  force  to  seize,  take,  or  possess  any 
property  of  the  United  States  contrary  to  the  authority  thereof,  they 
shall  each  be  fined  not  more  than  five  thousand  dollars,  or  imprisoned 
not  more  than  six  years,  or  both. 

R.  S.  §  5336.    Act  March  4,  1909,  c.  321,  §  6,  35  Stat.  1089. 
Provisions  defining  and  punishing  conspiracies  to  prevent  the  acceptance  or 
holding  of  an  office  under  the  United  States  were  made  by  Crim.  Code,  §  21, 
post,  §  10185. 

Notes  of  Decisions 


Offense  In  general.— To  constitute 
the  offense,  there  must  be  a  conspira- 
cy to  resist  generally  and  publicly  by 
force,  and  an  actual  resistance  by 
force  or  by  intimidation  of  numbers, 
a  law  of  the  United  States.  U.  S.  v. 
Hanway  (C.  C.  1851)  Fed.  Cas.  No. 
15,299. 

A  conspiracy  to  resist  by  force  the 
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execution  of  such  law  in  particular  in- 
stances only,  for  personal  or  private 
purposes  only,  is  not  treason.  U.  S.  v. 
Hanway  (C.  G.  1851)  Fed.  Cas.  No. 
15,299;  Same  v.  Hoxie  (C.  C.  1808) 
Id.  15,407. 

Overt  act.— Prior  to  Act  July  31, 
1861,  of  which  this  section  is  a  part, 
there  was  no  law  for  punishing  trea- 
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sonable  combinations  or  conspiracies 
which  were  not  consummated  by  an 
overt  act  The  statute  of  that  date, 
however,  makes  criminal  not  only 
combinations  to  overthrow  the  govern- 
nent,  but  conspiracies  or  mutual 
agreements,  whether  by  few  or  many, 
whether  public  or  private,  forcibly  to 
-resist,  or  even  to  delay,  the  execution 
of  any  law.  Charge  to  Grand  Jury, 
Treason  and  Piracy  (C.  O.  1861)  Fed. 
Cm.  No.  18,277;  Charge  to  Grand  Ju- 
ry, Treason  (C.  C.  1861)  Fed.  Cas. 
No.  18,272. 

Opposing  authority  of  government 
•r  preventing,  hindering,  or  delaying 
txecition  of  law.— The  ill  treatment  of 
Chinese  in  this  country,  and  their  ex- 
pulsion from  a  town  where  they  re- 
tide,  is  not,  in  itself,  opposing  by  force 
the  authority  of  the  United  States,  or 
preventing  the  execution  of  any  law 
thereof,  within  this  section,  and  such 
acts  are  not  punishable  thereunder. 
Baldwin  ▼.  Franks  (1887)  120  U.  S. 
678,  7  Sup.   Ct.  656,  657,  32  L.  Ed. 


766,  reversing  judgment  In  re  Bald- 
win (C.  C.  1886)   27  Fed.  187. 

A  conspiracy  or  agreement  of  two  or 
more  persons  to  drive  the  Chinese  out 
of  the  United  States,  or  to  maltreat 
or  intimidate  them,  with  a  view  of  con- 
straining them  to  depart  therefrom,  is 
prima  facie  a  conspiracy  to  prevent 
■and  hinder  the  execution,  operation,  or 
fulfillment  of  a  law  of  the  United 
States,  namely,  the  treaties  with  Chi- 
na of  1868  and  1880,  and  is  an  indicta- 
ble offense  under  this  section.  In  re 
Impaneling  and  Instructing  the  Grand 
Jury  (D.  C.  1886)   26  Fed.  749. 

Cited    without    definite    application, 

Johnson  v.  U.  S.  (1912)  32  Sup.  Ct. 
748,  750,  225  U.  S.  405,  56  L.  Ed. 
1142;  Wright  v.  U.  S.  (1901)  108  Fed. 
805,  48  C.  C.  A.  37  (writ  of  certio- 
rari denied  [1901]  21  Sup.  Ct  924, 
181  U.  S.  620,  45  L.  Ed.  1031);  In  re 
Baldwin  (C.  C.  1886)  27  Fed.  187, 
193  (reversed  [1887]  7  Sup.  Ct.  656. 
763,  120  U.  S.  678,  30  L.  Ed.  766). 


§  10171.  (Crim.  Code,  §  7.)     Recruiting  for  service  against  United 
States;    punishment  for. 

Whoever  recruits  soldiers  or  sailors  within  the  United  States, 
or  in  any  place  subject  to  the  jurisdiction  thereof,  to  engage  in  armed 
hostility  against  the  same,  or  opens  within  the  United  States,  or  in 
any  place  subject  to  the  jurisdiction  thereof,  a  recruiting  station  for 
the  enlistment  of  such  soldiers  or  sailors  to  serve  in  any  manner  in 
armed  hostility  against  the  United  States,  shall  be  fined  not  more  than 
one  thousand  dollars 'and  imprisoned  not  more  than  five  years. 

B.  S.  |  5337.    Act  March  4,  19«)9,  c  321,  §  7,  35  Stat  1089. 

Notes  of  Decisions 

Statite  as  reaching  acts  not  deemed  able  under  the  statute.  Charge  to 
treasonable.— This  section  was  intend-  Grand  Jury,  Treason  (C.  C.  1861) 
ed  to  reach  acts  not  deemed  treason-      Fed.  Cas.  No.  18,272. 

§  10172.  (Crim.  Code,  §  8.)  Enlisting  to  serve  against  United 
States;  punishment  for. 
Every  person  enlisted  or  engaged  within  the  United  States  or 
in  any  place  subject  to  the  jurisdiction  thereof,  with  intent  to  serve 
in  armed  hostility  against  the  United  States,'  shall  be  fined  one  hun- 
dred dollars  and  imprisoned  not  more  than  three  years. 

B.  S.  S  5338.    Act  March  4,  1909,  c.  321,  5  8,  35  Stat.  1089. 
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Offenses  against  Neutrality 


8ec 
10173. 


10174. 
10175. 

10176. 


Accepting  foreign  commission  to 
serve  against  friendly  power; 
punishment  for. 

Enlisting  in  foreign  service; 
punishment  for. 

Arming  vessels  against  friendly 
powers ;  punishment ;  forfeit- 
ure of  vessel,  etc. 

Augmenting  force  of  foreign 
armed  vessel;  punishment  for* 


Sec. 

10177.  Organizing    military    expedition 

against  friendly  power;    pun- 
ishment for. 

10178.  Enforcement    by     courts;      em- 

ployment   of    land    or    naval 
forces. 

10179.  Compelling    foreign    vessels    to 

depart 
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6ec. 

10180.  Bonds    from    armed   vessels   on 

'  clearing. 

10181.  Detention   by  collectors  of  cus- 

toms. 

10182.  Construction    of    this    chapter; 

transient  aliens ;  prosecutions 
for  treason  or  piracy  not  af- 
fected. 


Sec 

10182a.  Withholding  clearance  from 
vessel;  departing,  etc.,  with- 
1  out     clearance     punishable, 

and  vessel  to  be  forfeited; 
employment  of  land  and  na- 
val forces  to  carry  out  provi- 
sions authorized;  extent  of 
application  of  provisions. 


§  10173.  (Crim.    Code,   §    9.)     Accepting   foreign   commission  to 
serve  against  friendly  power;    punishment  for. 
Every  citizen   of  the  United   States  who,   within   the  territory 
or  jurisdiction  thereof,  accepts  and  exercises  a  commission  to  serve 
a  foreign  prince,  state,  colony,  district,  or  people,  in  war,  by  land  or 
by  sea,  against  any  prince,  state,  colony,  district,  or  people,  with  whom 
the  United  States  are  at  peace,  shall  be  fined  not  more  than  two  thou- 
sand dollars  and  imprisoned  not  more  than  three  years. 
It.  S.  g  5281.    Act  March  4.  1909,  c.  321,  *  9,  35  Stat.  1089. 
Subsequent  provisions,  empowering  the  President  to  better  enforce  and  main- 
tain the  neutrality  of  the  United  States,  were  made  by  Joint  Res.  March  4, 1915, 
No.  14,  post,  |  10182a. 

Notes  of  Decisions 


Overt  act  constituting  offense.— To 
constitute  the  offense  of  accepting  and 
exercising  a  commission  to  serve 
against  a  foreign  prince,  state,  etc., 
with  whom  the  United  States  are  at 
peace,  under  the  first  section  of  the 
act  of  congress,  some  overt  act  under 
the  commission  must  be  done,  such  as 
raising  men  for  the  enterprise,  col- 
lecting provisions,  munitions  of  war, 
or  any  other  act  which  shows  an  ex- 


ercise of  the  authority  which  the  com- 
mission was  supposed  to  confer. 
Charge  to  Grand  Jury,  Neutrality 
Laws  (C.  C.  1838)  Fed.  Cas.  No.  18,- 
265. 

Secondary  evidence  of  commission. — 

Secondary  evidence  of  the  commission 
is  admissible  if  the  nonproduction  of 
the  instrument  is  satisfactorily  ac- 
counted for.  U.  S.  v.  Reyburn  (1832) 
6  Pet  352,  364,  8  L.  Ed.  424. 


Decisions  Relating  to  Subject  in  General 


Effeot  of  proviso  In  repealing  clause 
of  act.— The  proviso  in  the  repealing 
clause  of  the  neutrality  act  does  not  au- 
thorize a  forfeiture  under  Act  March 
3,  1817,  which  is  included  in  the  repeal, 
after  the  time  when  the  act  would  have 
expired  by  its  own  limitation.  The  Ir- 
resistible (1822)  7  Wheat.  551,  5  Ii. 
Ed.  520. 

Purpose  and  operation  of  neutrality 
laws  In  general.— R.  S.  tit.  67,  including 
sections  5281-5291  (see  tnis  compila- 
tion, §§  10173-10182),  was  designed  in 
general  to  secure  neutrality  in  wars 
between  two  other  nations,  or  between 
contending  parties  recognized  as  bellig- 
erents, but  its  operation  is  not  neces- 
sarily dependent  on  the  existence  of 
such  state  of  belligerency.  U.  S.  v.  The 
Three  Friends  (1897)  17  Sup.  Ct.  495, 
497,  166  U.  S.  1,  41  L.  Ed.  897. 

The  neutrality  laws  are  not  designed 
to  interfere  with  commerce,  even  in 
contraband  of  war,  but  merely  to  pre- 
vent distinctly  hostile  acts,  as  against 
a  friendly  power,  which  tend  to  involve 
this  country  in  war.  U.  S.  v.  The 
Ijaurada  (P.  C.  1898)  85  Fed.  760. 

Act  April  20,  1818,  c.  88,  like  that  of 
June  5,  1794,  c.  50,  was  intended  to 
secure,  beyond  all  risk  of  violation,  the 
neutral  and  pacific  policy  which  they 
consecrate  as  our  fundamental  law. 
(1842)  3  Op.  Atty.  Gen.  741. 
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The  neutrality  laws  of  the  United 
States,  so  called  because  their  main 
purpose  is  to  carry  out  the  obligations 
imposed  upon  the  United  States  while 
occupying  a  position  of  neutrality  to- 
ward belligerents,  were  intended  to  pre- 
vent offenses  against  friendly  powers, 
whether  they  should  or  should  not  be 
engaged  in  war  or  in  attempting  to  sup- 
press revolt.  (1895)  21  Op.  Atty.  Gen. 
267. 

Former  laws  repeaiedw— No  part  of 
Act  June  5,  1794,  c.  226,  is  repealed  by 
Act  March  3,  1817,  c  58.  Act  1794,  c. 
226,  remained  in  force  until  Act  April 
20,  1818,  c.  83,  by  which  all  the  provi- 
sions as  to  our  neutral  relations  were 
embraced,  and  all  former  laws  on  the 
same  Bubject  were  repealed.  The  Es- 
trella  (1819)  4  Wheat  298,  310,  4  Lr. 
Ed.  574. 

Obligations  and  duties  of  government 
and  citizens  In  general.— The  duty  of  the 
United  States,  when  a  state  of  war  ia 
declared  or  recognized  by  another  coun- 
try, is  of  its  own  motion  to  use  diligence 
to  discover  and  prevent  within  its  bor- 
ders the  formation  or  departure  of  any 
military  expedition  intended  to  carry 
on  or  take  part  in  such  war.  (1895)  21 
Op.  Atty.  Gen.  267. 

The  rules  of  international  law  with 
respect  to  belligerent  and  neutral  rights 
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and  duties  do  not  apply  to  the  present 
Cuban  insurrection.    Id. 

The  failure  of  the  United  States  to 
pass  neutrality  laws  would  not  diminish 
its  international  obligations,  nor  would 
the  passing  thereof  increase  such  ob- 
ligations.   Id. 

Neither  our  government  nor  our  citi- 
zens have  means  of  knowledge,  and 
therefore  are  not  bound  to  take  notice 
as  to  who  are  and  who  are  not  loyal 
subjects  of  Spain  so  long  as  their  ac- 
tions are  confined  to  her  own  territory. 
Id. 

International  law  takes  no  account  of 
a  mere  insurrection  confined  within  the 
limits  of  a  country,  which  has  not  been 
protracted  or  successful  enough  to  se- 
cure for  those  engaged  in  it  recognition 
as  belligerents  by  their  own  government 
or  by  foreign  governments.     Id. 

The  fact  that  neutral  individuals,  in- 
stead of  their  government,  give  aid  to 
the  belligerent,  does  not  relieve  the  neu- 
tral government  from  guilt;  but  the 
government  is  innocent  if  fhe  acts  of  in- 
dividuals are  such  as,  from  their  na- 
ture, make  it  impracticable  or  exces- 
sively burdensome  for  the  government 
to  watch  and  prevent,  or,  if  preventable 
without  excessive  burden,  the  govern- 
ment uses  due  diligence  about  their 
prevention.  (1902)  24  Op.  Atty.  Gen. 
15. 

The  fact  that  neutral  merchants  give 
aid  to  belligerents  purely  from  motives 
of  gain  seeking  does  not  relieve  their 
government  from  its  obligation  to  pre- 
vent such  aid  being  given.  (1902)  24 
Op.  Atty.  Gen.  15. 

It  is  no  infraction  of  neutrality,  for 
a  neutral  nation  to  carry  its  exports, 
not  contraband,  to  a  port  of  one  of  the 
belligerents.  Vasse  v.  Ball  (Pa.  1797) 
2  DalL  270,  1  L.  Ed.  377. 

Treaty  provisions.— The  provision  of 
chapter  2,  art.  11,  of  the  Hague  Treaty 
of  October  18,  1907,  ratified  by  the 
United  States  November  27,  1909  (86 
Stat  2324),  requiring  a  neutral  power 
which  receives  on  its  territory  troops 
of  a  belligerent  army  to  intern  them, 
does  not  require  legislation  to  make  it 
effective.  Ex  parte  Toscano  (D.  C. 
1913)  208  Fed.  938. 

That  the  United  States  has  not  ac- 
corded official  recognition  to  cither  par- 
ty to  the  civil  war  in  Mexico  does  not 
alter  their  status  as  belligerent  parties, 
nor  affect  its  right  and  duty  to  execute 
such  treaty  provision.     Id. 

The  provision  of  chapter  2,  art.  11,  of 
we  Hague  Treaty  of  October  18,  1907, 
ratified  by  the  United  States  Novem- 
ber 27,  1909  (36  Stat  2324),  requiring 
»  neutral  power  which  receives  on  its 
territory  troops  of  a  belligerent  army 
to  intern  them,  does  not  violate  any 
constitutional  provision.     Id. 

Sals  of  vessel  by  belligerent  to  neu- 

tw^-A  sale  by  a  belligerent  of  a  war 
«"-P  to  a  neutral  in  a  neutral  port  is 


invalid  by  the  law  of  nations.  The 
Georgia  (D.  C.  1866)  Fed.  Cas.  No. 
5,349. 

Sale  or  shipment  of  contraband.— See, 

also,  notes  under  §  10177,  post. 

There  is  nothing  in  the  laws  of  the 
United  States,  or  in  the  laws  of  na- 
tions, that  forbids  neutrals  from  send- 
ing armed  vessels  as  well  as  munitions 
of  war  to  foreign  ports  for  sale.  It 
is  a  commercial  adventure,  which  no 
nation  is  bound  to  prohibit,  and  which 
only  exposes  those  engaged  in  it  to  the 
penalty  of  confiscation.  The  Santissiraa 
Trinidad  (1822)  20  U.  S.  (7  Wheat) 
283,  5  L.  Ed.  454. 

While  flour  is  not  in  general  contra- 
band of  war  it  may  be  so  if  intended 
for  military  use  by  a  belligerent  or  des- 
tined for  a  port  of  military  or  naval 
equipment,  and  being  thus  on  the  bor- 
der line  a  proclamation  of  one  of  the 
governments  at  war  declaring  it  con- 
traband is  sufficient  to  impress  it  with 
that  character.  Balfour,  Guthrie  &  Co. 
v.  Portland  &  Asiatic  S.  S.  Co.  (D.  C. 
1909)  167  Fed.  1010. 

A  citizen  of  a  neutral  state  may  law- 
fully contract  to  carry  contraband  of 
war  and  his  undertaking  will  be  en- 
forced by  the  courts  of  the  neutral 
state.    Id. 

On  indictment  for  violation  of  the 
neutrality  laws  by  shipping  arms  to 
the  state  of  Sonora  in  Mexico,  the  court 
would  take  judicial  notice  that  such 
state  was  a  large  country  and  not  a 
"place"  in  Mexico.  U.  S.  v.  Albert 
Steinfeld  Si  Co.  (D.  C.  1913)  209  Fed. 
904. 

The  mere  sale  or  shipment  of  arms 
and  munitions  of  war  by  persons  in  the 
United  States  to  persons  in  Cuba  is  not 
a  violation  of  international  law,  how- 
ever strong  a  suspicion  there  may  be 
that  they  are  to  be  used  in  an  insur- 
rection against  the  Spanish  government. 
Individuals  in  the  United  States  have 
a  right  to  sell  such  articles  and  ship 
them  to  whoever  may  choose  to  buy. 
(1895)  21  Op.  Atty.  Gen.  267. 

The  goods,  and  sometimes  the  ship 
carrying  them,  are  subject  to  seizure 
by  the  government  within  whose  juris- 
diction they  may  come,  if  its  domestic 
laws  or  regulations  are  violated,  but 
international  law  imposes  no  duty  upon 
our  government  with  respect  to  such 
transactions.     Id. 

The  sale  and  shipment  or  carriage  of 
such  articles  to  Cuba  does  not  become 
a  violation  of  international  law  merely 
because  they  are  not  destined  to  a  port 
thereof  which  is  recognized  by  the 
Spanish  government  as  open  to  com- 
merce, nor  because  they  are  to  be,  or 
are,  landed  by  stealth.    Id. 

If,  however,  the  persons  supplying 
or  carrying  arms  and  munitions  from  a 
place  in  the  United  States  are  in  any 
wise  parties  to  a  design  that  force  shall 
be  employed  against  the  authorities  of 
Spain,   or   that,    either   in   the   United 
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States  or  elsewhere,  before  final  deliv- 
ery of  such  arms  and  munitions,  men 
with  hostile  purpose  toward  the  Span- 
ish government  shall  also  be  taken  on 
board  and  transported  in  furtherance 
of  such  purpose,  the  enterprise  is  not 
commercial  but  military,  and  is  in  vio- 
lation of  international  law  and  of  the 
United  States  Statutes.    Id. 

The  mere  sale  or  shipment  of  arms 
and  munitions  of  war  by  persons  in  the 
United  States  to  persons  in  Cuba  is  not 
a  violation  of  international  law,  how- 
ever strong  a  suspicion  there  may  be 
that  they  are  to  be  used  in  an  insur- 
rection against  the  Spanish  govern- 
ment Individuals  in  the  United  States 
have  a  right  to  sell  such  articles  and 
ship  them  to  whoever  may  choose  to 
buy.    Id. 

The  goods,  and  sometimes  the  ship 
carrying  them,  are  subject  to  seizure 
by  the  government  within  whose  juris- 
diction they  may  come,  if  its  domestic 
laws  or  regulations  are  violated,  but 
international  law  imposes  no  duty  upon 
our  government  with  respect  to  such 
transactions.    Id. 

The  sale  and  shipment  or  carriage  of 
such  articles  to  Cuba  does  not  become 
a  violation  of  international  law  merely 
because  they  are  not  destined  to  a  port 
thereof  which  is  recognized  by  the 
Spanish  government  as  open  to  com- 
merce, nor  because  they  are  to  be,  or 
are,  landed  by  stealth.    Id. 

If,  however,  the  persons  supplying 
or  carrying  arms  and  munitions  from  a 
place  in  the  United  States  are  in  any 
wise  parties  to  a  design '  that  force 
shall  be  employed  against  the  authori- 
ties of  Spain,  or  that,  either  in  the 
United  States  or  elsewhere  before  final 
delivery  of  such  arms  and  munitions, 
men  with  hostile  purpose  toward  the 
Spanish  government  shall  also  be  taken 
on  board  and  transported  in  further- 
ance of  such  purpose,  the  enterprise  is 
not  commercial  but  military,  and  is  in 
violation  of  international  law  and  of 
the  United  States  statutes.    Id. 

A  general  statement  of  the  law  to  be 
applied  in  the  matter  of  the  shipment 
of  horses  from  New  Orleans  to  South 
Africa,  for  military  purposes,  and  the 
alleged  establishment  of  foreign  agen- 
cies in  the  United  States  for  the  pur- 
chase and  shipment  of  hostile  supplies 
(horses  and  mules)  for  use  against  a 
third  party.  (1902)  24  Op.  Atty. 
Gen.  15. 

According  to  the  weight  of  authority, 
the  sale  of  contraband  or  war  supplies 
to  a  belligerent  is  not  unlawful,  or  a 
thing  which  a  neutral  nation  must  for- 
bid to  its  citizens.    Id. 


A  neutral  nation  must  not  give  aid 
to  one  of  the  belligerents  in  the  carry- 
ing on  of  war;  but  the  carrying  on  of 
commerce  with  the  belligerent  nations 
'  in  the  manner  usual  before  the  war  is 
not  in  itself  the  giving  of  such  aid.    Id. 

The  mere  increased  demand  for  war- 
like articles,  and  their  consequent  in- 
creased quantity  in  the  commerce  be- 
tween the  neutral  and  the  belligerent 
countries,  does  not  of  itself  make  the 
commerce  cease  to  be  the  same  that 
was  usual  before  the  war.    Id. 

A  belligerent  may  seize  merchandise 
at  sea  involved  in  such  commerce  when 
it  is  the  property  of  his  enemy,  or 
when  it  is  composed  of  articles  for  di- 
rect and  immediate  use  for  warlike 
purposes.    Id. 

In  determining  whether  a  series  of 
transactions  which,  in  one  aspect  are 
commercial  in  character,  are  prohibited 
to  the  neutral  nation  and  its  people  as 
being  an  aid  to  one  of  the  belligerents 
in  carrying  on  war  against  the  other, 
the  criteria  are  practically  impossible  to 
specify  in  advance.  Among  the  points 
by  which  to  be  guided  in  determining 
that  question  are  the  systematic  char- 
acter of  the  transactions,  their  greater 
or  less  eztensiveness,  their  persistence 
In  time,  their  governmental  character 
or  the  absence  of  it,  their  objects  and 
results,  and,  principally,  their  relation, 
if  any,  to  the  prosecution  of  the  war 
being  carried  on  by  the  belligerent    Id. 

The  mere  shipment  or  exportation 
of  arms,  in  the  way  of  commerce,  to  a 
country  in  which  there  are  insurrection- 
ary movements,  does  not  seem  to*  be 
prohibited  by  the  statutes  of  the  Unit- 
ed States  or  by  the  law  of  nations. 
(1902)  24  Op.  Atty.  Gen.  25. 

A  neutral  merchant  is  not  obliged  to 
regard  the  state  of  war  between  other 
nations;  but,  if  he  ships  goods  prohib- 
ited, they  will  be  liable  to  seizure  and 
condemnation.  Richardson  v'  Maine 
Fire  &  Marine  Ins.  Co.  (1809)  6  Mass. 
102,  4  Am.  Dec.  92. 

Carrying  contraband  of  war  by  the 
subjects  of  a  neutral  is  not  a  sufficient 
cause  for  war  against  Buch  neutral. 
Id. 

The  penalty  of  forfeiture,  incurred  by 
a  neutral  by  carrying  on  a  circuitous 
trade  between  the  mother  country  and 
a  colony,  which  is  prohibited,  attaches 
only  during  the  prohibited  voyage,  and 
does  not  vitiate  a  subsequent  lawful 
voyage.  Kemble  v.  Rhinelander  (N.  Y. 
1802)  3  Johns.  Cas.  130. 

Cited    without    definite    application, 

Wiborg  v.  U.  S.  (1896)  16  Sup.  Ct 
1127,  1133,  163  U.  S.  632,  41  L.  Ed. 
289. 


§  10174.  (Crim.  Code,  §  10.)  Enlisting  in  foreign  service;  pun- 
ishment for. 
Whoever,  within  the  territory  or  jurisdiction  of  the  United  States, 
enlists,  or  enters  himself,  or  hires  or  retains  another  person  to 
enlist  or  enter  himself,  or  to  go  beyond  the  limits  or  jurisdiction  of  the 
United  States  with  intent  to  be  enlisted  or  entered  in  the  service  of 
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any  foreign  prince,  state,  colony,  district,  or  people,  as  a  soldier,  or 
as  a  marine  or  seaman,  on  board  of  any  vessel  of  war,  letter  of  marque, 
or  privateer,  shall  be  fined  not  more  than  one  thousand  dollars  and  im- 
prisoned not  more  than  three  years. 

B.  S.  S  5282.    Act  March  4,  1909,  c  321,  §  10,  35  Stat.  1089. 

Hotel  of  Decision* 


See  notes  under  1 10177,  post. 

Raising  troops  in  the  United  States 

ii  general.— It  is  a  settled  principle  of 
the  law  of  nations  that  no  belligerent 
can  rightfully  make  use  of  the  territory 
of  a  neutral  state  for  belligerent  pur- 
poses without  the  consent  of  the  neu- 
tral government  Hence  the  undertak- 
ing of  a  belligerent  to  enlist  troops  of 
land  or  sea  in  a  neutral  state,  without 
the  previous  consent  of  the  latter,  is  a 
hostile  attack  on  its  national  sovereign- 
ty.  (1855)  7  Op.  Atty.  Gen.  367. 

A  neutral  state  may,  if  it  please,  per- 
mit or  grant  to  belligerents  the  liberty 
to  raise  troops  of  land  or  sea  within  its 
territory;  but  for  the  neutral  state  to 
allow  or  concede  this  liberty  to  one 
belligerent  and  not  to  all  would  be  an 
act  of  manifest  belligerent  partiality 
and  a  palpable  breach  of  neutrality. 
Id. 

The  TJnited  States  constantly  refuse 
this  liberty  to  all  belligerents  alike, 
with  impartial  justice,  and  that  prohi- 
bition is  made  known  to  the  world  by  a 
permanent  act  of  Congress.    Id. 

Great  Britain,  in  attempting,  by  the 
agency  of  her  military  and  civil  author- 
ities in  the  British  North  American 
provinces,  and  her  diplomatic  and  con- 
sular functionaries  in  the  United 
States,  to  raise  troops  here,  committed 
an  act  of  usurpation  against  the  sov- 
ereign rights  of  the  United  States.    Id. 

All  persons  engaged  in  such  under- 
taking to  raise  troops  in  the  United 
States  for  the  military  service  of  Great 
Britain,  whether  citizens  or  foreigners, 
individuals  or  officers,  unless  protected 
by  diplomatic  privilege,  are  indictable 
as  malefactors  by  statute.    Id. 

Foreign  consuls  are  not  exempted,  ei- 
ther by  treaty  or  the  law  of  nations, 
from  the  penal  effect  of  the  statute. 
And  in  case  of  indictment  of  any  such 
consul  or  other  official  person,  his  con- 
viction of  the  misdemeanor,  or  his  es- 
cape by  reason  of  arranged  instructions 
or  contrivances  to  evade  the  operation 
of  the  statute,  is  primarily  a  matter  of 
domestic  administration,  altogether  sub- 
ordinate to  the  consideration  of  the  na- 
tional insult  or  injury  to  this  govern- 
ment involved  in  the  fact  of  a  foreign 
government  instructing  its  officers  to 
abuse,  for  unlawful  purposes,  the  priv- 
ileges which  they  happen  to  enjoy  in 
the  United  States.    Id. 

The  undertaking  of  a  belligerent  to 
enlist  troops  of  land  or  sea  in  a  neu- 
tral state  without  the  previous  consent 
of  the  latter,  is  a  hostile  attack  on  its 
national  sovereignty.  (1855)  7  Op. 
Atty.  Gen.  ^367. 


Views  on  questions  involved  in  the 
enlistment  of  troops  by  British  officers 
in  the  United  States.    Id. 

Statutes  prohibiting  enlistments  as 
matter  of  domestlo  or  municipal  right. 

— The  acts  of  Congress  prohibiting  for- 
eign enlistments  is  a  matter  of  domes- 
tic or  municipal  right,  as  to  which  for- 
eign governments  have  no  right  to  in- 
quire, the  international  offense  being  in- 
dependent of  the  question  of  the  ex- 
istence of  a  prohibitory  act  of  Con- 
gress.    (1855)  7  Op.  Atty.  Gen.  367. 

Foreign  minister  enlisting  troops.— A 

foreign  minister  who  engages  in  the 
enlistment  of  troops  here  for  his  gov- 
ernment is  subject  to  be  summarily  ex- 
pelled from  the  country,  or,  after  de- 
mand of  recall,  dismissed  by  the  Presi- 
dent    (1855)  7  Op.  Atty.  Gen.  367. 

Right  ef  citizen  to  enter  service  of 
foreign  govern mentw— A  citizen  of  one 
country  may  enter  the  military  service 
of  a  foreign  government  without  com- 
promising the  neutrality  of  his  own. 
Chacon  v.  Eighty-Nine  Bales  of  Cochi- 
neal (C.  C.  1821)  Fed.  Cas.  No.  2,568; 
Juando  ▼.  Taylor  (D.  O.  1818)  Fed. 
Cas.  No.  7,558. 

Persons  leaving  oountry  to  enlist  and 
transportation  thereof.— It  being  lawful 
for  individuals  to  go  abroad  to  enlist, 
they  may  go  in  any  number  and  in  any 
way  they  see  fit,  by  regular  lines  of 
steamers,  by  chartering  a  vessel,  or  in 
any  other  manner,  either  separately  or 
associated ;  provided,  always,  that  they 
do  not  go  as  a  military  expedition,  or 
set  on  foot  or  begin  within  our  jurisdic- 
tion a  military  expedition  or  enterprise, 
to  be  carried  on  from  this  country,  or 
provide  or  prepare  the  means  therefor. 
U.  S.  v.  O'Brien  (C.  C.  1806)  75  Fed. 
900. 

It  is  not  a  crime  under  the  statutes 
to  leave  this  country  with  intent  to  en- 
list in  foreign  military  service.  U.  S. 
v.  Kazinski  (D.  C.  1855)  Fed.  Cas.  No. 
15,508. 

It  is  not  a  crime  to  transport  per- 
sons out  of  this  country  with  their  con- 
sent, who  intend  to  enlist  in  foreign 
military  service.    Id. 

To  constitute  a  crime  under  the  stat- 
ute, such  persons  must  be  hired  or  re- 
tained to  go  abroad  with  intent  to  be 
so  enlisted.    Id. 

It  is  not  a  crime  or  offense  against 
the  United  States,  under  the  neutrality 
laws,  for  individuals  to  leave  the  coun- 
try with  intent  to  enlist  in  foreign  mili- 
tary service;  nor  is  it  an  offense  to 
transport  persons  out  of  the  United 
States,  and  land  them  in  foreign  coun- 
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tries,  when  such  persons  intend  to  en- 
list in  foreign  armies.  U.  S.  v.  Wiborg 
(D.  C.  1896)  73  Fed.  159,  judgment 
modified  Wiborg  v.  U.  S.  (1896)  16  Sup. 
Ct  1127,  163  U.  S.  632,  41  L.  Ed.  289. 

Engaging  person  to  go  beyond  limits 
of  country  to  enlistw— It  is  an  offense 
under  Act  April  20,  1818,  to  engage  a 
person  to  go  beyond  the  limits  of  the 
United  States  to  enlist  in  the  service 
of  a  foreign  country,  where  there  is  an 
intention  that  a  consideration  should  be 
paid  therefor.  TJ.  S.  v.  Hertz  (C.  C. 
1855)  Fed.  Cas.  No.  15,357. 

Enlistment  of  seamen  in  Amerioan 
port.— The  enlistment  of  seamen  or 
others  for  marine  service  on  Mexican 
steamers  in  the  port  of  New  York,  they 
not  being  Mexicans  transiently  within 
the  United  States,  is  a  clear  violation  of 
the  second  Bection  of  Act  April  20, 
1818,  c.  88,  to  preserve  and  vindicate 
the  neutrality  of  the  United  States,  and 
the  persons  enlisted,  as  well  as  the  offi- 
cers enlisting  them,  are  liable  to  the 
penalties  thereby  incurred.  (1844)  4 
Op.  Atty.  Gen.  336. 

Native  American  naturalized  under 
laws  of  France  and  serving  on  French 
vessel.— A   native    American   who    has 


become  naturalized  under  the  laws  of 
France  still  remains  subject  to  indict- 
ment in  the  United  States  courts  for 
serving  on  a  French  privateer  engaged 
in  committing  hostilities  against  a  pow- 
er at  peace  with  the  United  States. 
Williams'  Case  (C.  C.  1799)  Fed.  Cas. 
No.  17,708. 

Enlistment  for  service  of  colony  in 
rebellion.— Quaere,  whether  a  colony  in 
a  state  of  rebellion  is  embraced  by  Act 
1794,  prohibiting  the  enlistment  of  sol- 
diers, etc.,  within  the  limits  of  the  Unit- 
ed States  to  enter  the  service  of  any 
foreign  prince  or  state.  Chacon  v. 
Eighty-Nine  Bales  of  Cochineal  (C.  O. 
1821)   Fed.  Cas.  No.  2,568. 

A  colony  in  rebellion  is  within  the 
law  of  nations  relating  to  the  rights  of 
neutrals,  without  regard  to  its  status 
as  a  state.     Id. 

Conspiracy  to  violate  statute.— De- 
fendants held,  on  the  facts  guilty  of 
conspiracy  to  violate  this  section.  U. 
S.  v.  Blair-Murdock  Co.  (D.  C.  1915) 
228  Fed.  77. 

Cited    without    definite    application, 

U.  S.  v.  Hart  (C.  C.  1896)  74  Fed.  724, 
726;  U.  S.  v.  Nunez  (C.  C.  1896)  82 
Fed.  599,  600. 


§  10175.  (Crim.  Code,  §  11.)  Arming  vessels  against  friendly 
powers;  punishment;  forfeiture  of  vessel,  etc. 
Whoever,  within  the  territory  or  jurisdiction  of  the  United 
States,  fits  out  and  arms,  or  attempts  to  fit  out  and  arm,  or  procures 
to  be  fitted  out  and  armed,  or  knowingly  is  concerned  in  the  furnishing, 
fitting  out,  or  arming  of  any  vessel,  with  intent  that  such  vessel  shall 
be  employed  in  the  service  of  any  foreign  prince  or  state,  or  of  any 
colony,  district,  or  people,  to  cruise  or  commit  hostilities  against  the 
subjects,  citizens,  or  property  of  any  foreign  prince  or  state,  or  of  any 
colony,  district,  or  people,  with  whom  the  United  States  are  at  peace, 
or  whoever  issues  or  delivers  a  commission  within  the  territory  or 
jurisdiction  of  the  United  States  for  any  vessel,  to  the  intent  that  she 
may  be  so  employed,  shall  be  fined  not  more  than  ten  thousand  dol- 
lars and  imprisoned  not  more  than  three  years.  And  every  such  vessel, 
her  tackle,  apparel,  and  furniture,  together  with  all  materials,  arms, 
ammunition,  and  stores  which  may  have  been  procured  for  the  build- 
ing and  equipment  thereof,  shall  be  forfeited;  one  half  to  the  use  of 
the  informer  and  the  other  half  to  the  use  of  the  United  States. 
R.  S.  §  5283.    Act  March  4,  1909,  c.  321,  §  11,  35  Stat.  1090. 


Notes  of  Decisions 


1. 
2. 
8. 
4. 

5. 
6. 

7. 

8. 

9. 
10. 
11. 

12. 

13. 

14. 


Offense  under  statute  In  general. 

Intent  as  element  of  offense. 

Attempt  defined. 

Independent  states. 

New  government. 

Recognition  of  belligerency. 

Vessels  belonging  to  citizens  sailing  out 

of  our  ports. 
Equipment  of  vessels  In  neutral  port. 
Building  war  vessels. 
Sale  of  vessels  to  belligerents. 
Necessity  of  fitting  out  and  arming  in 

United  States. 
Expedition    in   separate   parts    meeting 

on  sea  and  proceeding  to  hostile  acts. 
Conversion  of  merchant  ship  into  war 

vessel. 
Vessels    receiving    and   carrying   arms 

and  munitions. 


15.  Transportation  of  arms  and  munitions 
to  other  vessels. 

1&  Foreign  Insurgent  vessel  receiving  car- 
go of  munitions. 

17.  Landing  contraband  cargo  at  point  not 

blockaded. 

18.  Captives  made  by  vessels  violating  law. 

19.  Prosecutions  and  forfeiture  proceedings 

under  statute. 

20.  Informers. 

I.  Offense  under  statute  In  general.— 

As  to  what  constitutes  an  illegal  outfit 
to  cruise  against  a  belligerent  power  at 
peace  with  the  United  States,  see  The 
Phoebe  Anne  (1796)  3  Dall.  319,  1  L. 
Ed.  618;  Den  Onzekeren  (1796)  3 
Dall.  285,  296,  1  L.  E<L  605. 
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A  capture  made  by  a  vessel  fitted  out 
and  armed  in  an  American  port,  in  con- 
travention of  the  statutes  of  neutrality, 
and  proceeding  thence  on  a  cruise,  can- 
not be  justified,  whether  the  vessel  was 
with  or  without  a  commission.  The 
Santa  Maria  (1822)  20  U.  S.  (7 
Wheat)  490,  5  L.  Ed.  505. 

To  constitute  the  offense  against  this 
section  the  vessel  must  not  only  have 
been  fitted  out  with  intent  to  be  em- 
ployed against  a  friendly  nation,  but  ac- 
tually armed  for  that  purpose.  U.  S. 
v.  Skinner  (C.  C.  1818)  Fed.  Cas.  No. 
16,309. 

Until  it  appears  by  information  and 
conviction  thereunder  that  a  privateer 
has  been  fitted  out  In  our  country  in 
Tiolation  of  its  laws,  the  courts  will 
not  violate  the  obligation  of  neutrality 
by  seizing  and  restoring  prizes  made  by 
inch  privateer.  The  Maria  Josepha 
(C.  C.  1819)  Fed.  Cas.  No.  9,078. 
If  the  owner  of  a  vessel  provides  and 
famishes  her,  knowing  that  she  is  to 
be  used  for  the  transportation  to  a 
foreign  country  of  an  organized  body 
of  men,  intending  to  act  together  in  a  ' 
concerted  military  way,  and  with  arms, 
he  is  guilty  of  a  violation  of  the  stat- 
ute. U.  S.  v.  O'Brien  (C.  C.  1896)  75 
Fei9C0. 

What  equipments  in  our  ports  amount 
to  a  breach  of  neutrality.  Moodie  v. 
The  Betty  Carthcart  (D.  C.  1795)  Fed. 
Cas.  No.  9,742. 

Where  a  privateer  was  illegally  fit- 
ted out  and  commissioned  in  this  coun- 
try by  the  French  minister,  but  was 
afterwards  dismantled  and  her  register 
canceled,  then  sold  to  a  foreigner,  and 
fitted  out  and  commissioned  in  a  for- 
eign port,  held,  that  her  proceedings 
under  the  latter  commission  were  not 
in  violation  of  the  neutrality  laws. 
Williamson  v.  The  BetBy  (D.  C.  1795) 
Fed.  Cas.  No.  17,750. 

This  section  is  designed  to  prevent 
hostile  expeditions  altogether  by  the 
seizure  and  forfeiture  of  the  vessel  en- 
gaged in  them,  and  not  to  set  a  price 
by  releasing  the  vessel  on  bond,  upon 
the  violation  of  international  obliga- 
tions; and  no  interpretation  of  the  ad- 
miralty rules  should  be  permitted  which 
would  admit  of  that  result.  The  Mary 
N.  Hogan  (D.  C.  1883)  17  Fed.  813. 

The  offense  under  this  section  is  con- 
fined to  cases  in  which  the  vessel  shall 
be  fitted  out  with  intent  that  she  shall 
be  employed  to  cruise  or  commit  hos- 
tilities, and  it  does  not  forbid  giving 
•id  and  comfort  to  either  belligerent, 
•nd  is  not  directed  against  commercial 
adventures  or  peaceable  aid,  however 
important,  rendered  by  our  citizens  so 
long  as  such  aid  arises  indirectly  only 
through  commercial  dealings,  and  in 
the  ordinary  channels  of  trade.  City  of 
Mexico  (D.  C.  1885)  24  Fed.  33,  36. 

The  terms  "furnishing"  and  "fitting 
out"  have  no  legal  or  technical  meaning 
requiring  a  construction  different  from 
the  ordinary  acceptation  in   maritime 


and  commercial  parlance.    The  City  of 
Mexico  (D.  C.  1886)  28  Fed.  148. 

A  vessel  may  at  the  same  time  trans- 
port a  military  enterprise  and  a  cargo 
of  arms  and  munitions  of  war,  and, 
while  the  transportation  of  the  latter  is 
lawful,  that  of  the  former  is  unlawful. 
U.  S.  v.  Murphy  (D.  C.  1898)  84  Fed. 
609. 

2.  Intent  as  element  of  frffense.— It 
is  not  necessary  that  the  intention 
should  be  carried  into  execution  in  or- 
der to  constitute  the  offense.  U.  S. 
v.  Quincy  (1832)  6  Pet.  445,  463,  8  L. 
Ed.  458. 

Defendant's  intention  is  a  question 
for  the  jury.     Id. 

It  is  necessary  that  the  intention 
with  respect  to  the  employment  of  the 
vessel  should  be  formed  before  she 
leaves  the  United  States.    Id. 

To  bring  an  American  vessel  within 
this  section,  it  must  be  shown  that  the 
employment  of  the  vessel  in  the  pro- 
hibited service  was  pursuant  to  an  in- 
tention formed  within  the  limits  of  the 
United  States;  and  the  formation  of 
such  intention  after  she  has  left  the 
jurisdiction  of  the  United  States,  and 
while  she  is  on  the  high  seas,  cannot 
be  construed,  because  of  her  nation- 
ality, to  be  within  such  limits.  U.  S. 
v.  The  Laurada  (CCA.  1900)  98 
Fed.  983. 

To  constitute  an  offense,  under  this 
section,  it  is  not  necessary  that  the 
vessel  should  be  armed  or  manned  for 
the  purpose  of  committing  hostilities 
before  she  leaves  the  United  States, 
if  it  is  the  intention  that  she  be  so 
fitted  subsequently.  The  City  of  Mexi- 
co (D.  O.  1886)  28  Fed.  148. 

The  crime  necessary  to  be  shown  in 
orcler  to  secure  a  forfeiture  of  a  ves- 
sel, under  this  section,  consists  of  an 
act  done  within  the  limits  of  the  Unit- 
ed StateB,  with  the  intent  that  the  ves- 
sel in  connection  with  which  the  act 
is  done  shall  be  employed  in  the  serv- 
ice of  some  foreign  prince  or  state,  or 
colony,  district,  or  people,  as  a  cruiser 
or  committer  of  hostilities  against  the 
subjects,  citizens,  or  property  of  some 
foreign  prince  or  state,  or  colony,  dis- 
trict, or  people  with  whom  the  Unit- 
ed States  are  at  peace.  The  intent 
described  in  the  statute  is  a  necessary 
ingredient  of  the  offense  created  by  the 
statute,  in  the  absence  of  which  no 
crime  is  committed  or  forfeiture  in- 
curred. The  Conserva  (D.  C.  1889) 
38  Fed.  431. 

It  is  necessary  to  a  forfeiture  that 
the  intent  that  the  vessel  shall  com- 
mit hostilities  against  the  subjects  or 
property  of  a  friendly  foreign  power 
shall  be  formed  within  the  limits  of 
the  United  States  and  shall  be  of  a 
fixed  and  unconditional  nature.  If 
the  intent  originates  on  the  high  seas 
after    the    vessel  leaves    our    borders, 
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no  forfeiture  accrues.  U.  S.  v.  The 
Laurada  (D.  C.  1898)  85  Fed.  760. 

The  act  makes  no  difference  between 
the  degrees  of  intent  with  which  a 
vessel  shall  be  fitted  out;  any  intent 
to  commit  hostilities  against  a  na- 
tion with  which  the  nation  fitting  her 
out  is  at  war  is  within  its  prohibitions. 
(1849)  5  Op.  Atty.  Gen.  92. 

3.  Attempt  defined.— See  U.  S.  v. 
Quincy  (1832)  6  Pet  445,  463,  8  L. 
Ed.  458. 

4.  Independent  states.— The  parts  of 
the  island  of  St.  Domingo  respective- 
ly under  the  government  of  Petion  and 
Ghristophe  are  not  independent  states, 
within  the  meaning  of  Act  June  5, 
1794,  and  therefore  it  is  not  illegal 
to  fit  out  a  vessel  for  the  purpose  of 
assisting  the  one  against  the  other. 
Hoyt  v.  Gelston  (N.  Y.  1818)  13  Johns. 
141. 

5.  New  government.— The  provisions 
of  the  statute  do  not  apply  to  any  new 
government  unless  it  has  been  ac- 
knowledged by  the  United  States  or 
by  the  government  of  the  country  to 
which  Buch  new  state  belonged.  Gel- 
ston v.  Hoyt  (1818)  3  Wheat  246,  323, 
4  L.  Ed.  881. 

6.  Recognition   of  beHlgerenoy.— This 

section,  by  forbidding  the  fitting  out 
and  arming  of  a  vessel  with  intent  that 
she  shall  be  employed  in  the  service  of 
any  foreign  prince  or  state  "or  of  any 
colony,  district,  or  people,"  includes 
any  insurgent  or  insurrectionary  body 
of  people  acting  together  and  conduct- 
ing 'hostilities,  though  their*  belliger- 
ency has  not  been  recognized.  U.  S. 
v.  The  Three  Friends  (1897)  17  Sup. 
Ct.  495,  497,  166  U.  S.  1,  41  L.  Ed. 
897,  reversing  (D.  O.  1897)  78  Fed. 
175. 

Under  a  libel  seeking  the  forfeiture 
of  a  vessel  under  this  section  the  ves- 
sel cannot  be  condemned  as  piratical 
on  the  ground  that  she  is  in  the  em- 
ploy of  an  insurgent  party,  which  has 
not  been  recognized  by  our  government 
as  having  belligerent  rights.  U.  S.  v. 
The  Itata  (1893)  56  Fed.  505,  5  C.  O. 
A.  608,  following  U.  S.  v.  Weed  (1866) 
72  U.  S.  62,  18  L.  Ed.  531,  and  The 
Watchful  (1867)  73  U.  S.  91,  18  L. 
Ed.  763,  and  affirming  judgment  (D. 
C.  1892)  49  Fed.  646. 

Recognition  of  belligerency  may  be 
express,  as  by  proclamation,  implied 
by  acts  of  war,  such  as  blockade,  or 
tacit  by  acquiescence  in  the  exercise  of 
belligerent  rights.  A  refusal  to  ac- 
quiesce in  the  decree  of  a  foreign  Btate 
closing  its  own  ports  to  commerce  by 
municipal  decree,  such  ports  being  in 
possession  of  armed  rebels,  unless 
such  decree  were  also  supported  by  an 
effective  blockade,  is  a  recognition  by 
implication  of  "a  state  of  war,"  and 
of  mutual  belligerent  rights,  sufficient 
to    prevent    subsequent    condemnation 
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of  rebel  vessels  as  piratical.  The  Am- 
brose Light  (D.  O.  1885)  25  Fed.  408. 
Where,  on  the  evidence,  the  most 
that  can  be  said  is  that  a  vessel  was 
fitted  out  with  intent  to  send  her  to 
the  port  of  Samana,  San  Domingo, 
where  she  might,  in  certain  contin- 
gencies, be  employed  to  sally  forth  in 
the  service  of  a  faction  in  the  island  of 
Hayti,  under  one  Hyppolite,  to  cruise 
or  commit  hostilities  against  an  or- 
ganization controlled  by  one  Legitime, 
neither  of  which  factions  had  been  rec- 
ognized as  a  belligerent  power  by  the 
government  of  the  United  States,  a 
proceeding  cannot  be  maintained  to 
forfeit  the  vessel,  under  this  section 
as  the  fact  must  be  shown  that  the 
government  against  which  the  vessel 
is  to  commit  hostilities  has  been  recog- 
nized by  the  United  States.  The  Gon- 
serva  (D.  C.  1889)  38  Fed.  431. 

7.  Vessels  belonging  to  oJtizens  sail- 
ing out  of  our  ports.— The  law  does  not 
prohibit  vessels  belonging  to  citizens 
of  the  United  States  from  sailing  ont 
of  our  ports.  U.  S.  v.  Quincy  (1832) 
6  Pet  445,  463,  8  L.  Ed.  458. 

8.  Equipment   of  vessels   in   neutral 

port.— Equipment  for  war  in  a  neutral 
port  does  not  take  place  merely  by 
alteration  of  two  ports  in  repairing 
the  waist  of  a  vessel  previously  armed. 
Moodie  v.  The  Brothers  (D.  C.  1795) 
Fed.   Cas.  No.  9,743. 

It  is  no  breach  of  neutrality  on  the 
part  of  a  belligerent  to  equip  vessels 
of  war  in  a  neutral  port,  unless  the 
act  be  interdicted.  Juando  v.  Taylor 
(D.  G.  1818)   Fed.  Gas.  No.  7,558. 

9.  Building  war  vessels.— A  vessel 
built  and  partly  equipped  in  New  York 
for  warlike  purposes  was  sold  to  a 
foreigner  who  carried  her  to  a  foreign 
port  where  she  was  completely  equip- 
ped and  commissioned,  and  on  a  sub- 
sequent cruise  a  prize  was  taken. 
Held,  that  there  was  no  violation  of 
our  neutrality.  Moodie  v.  The  Alfred 
(1796)  8  U.  S.  (3  Dall.)  307,  1  L.  Ed 
614. 

The  building  of  two  schooners  of 
war  in  New  York  for  the  Mexican  gov- 
ernment, and  being  about  to  be  fur- 
nished with  guns  and  the  usual  mili- 
tary equipments,  is  clearly  within  this 
section.     (1818)  3  Op.  Atty.  Gen.  739. 

These  vessels  having  been  built  ex- 
pressly {for1  the  service  of  Mexico, 
which  is  waging  war  against  Texas, 
the  persons  are  liable  to  the  penalties 
of  the  act  and  the  vessels  to  forfei- 
ture.   Id. 

If  such  vessels,  however,  were  not 
delivered,  nor  the  property  changed, 
within  our  jurisdiction,  but  were  sent 
out  of  the  port  under  control  of  our 
own  citizens  unarmed,  and  every  pos- 
sible precaution  was  taken  to  insure 
pacific  conduct  on  the  high  seas,  the 
doctrine  above  laid  down,  though   re- 


Ch.2) 


THE  CRIMINAL  OODB    (§  11) 


§  10175 


affirmed,  does  not  as  fully  apply  to 
the  case  now  presented  as  was  sup- 
posed from  the  first  statement  of  the 
case.    (1842)  3  Op.  Atty.  Gen.  741. 

Judicial   proceedings    should    not   be 
instituted  by  the  United  States,  under 
this  section,  against  certain  gun  boats 
holding  in  New  York  for  the  Spanish 
government,   and   which,  there  is   rea- 
son to  believe,  are  to  be  employed  by 
that  government   against   Cuba.     The 
provisions    of    this    section    examined, 
and  shown  to  be  inapplicable,  in  view 
of  all  the  circumstances,  to   the   case 
considered.     (1869)   18  Op.  Atty.  Gen. 
177. 

10.  Sale  of  vessels  to  belligerents.— 

See,  also,  notes  under  §  10173,  ante. 

The  sale  of  a  vessel,  fitted  for  a  pri- 
vateer, to  the  subject  of  a  belligerent, 
which  the  purchaser  subsequently  equip- 
ped in  a  port  of  his  own  country,  is  not 
a  breach  of  our  neutrality  act.  The 
Alfred  (1796)  3  DalL  307,  1  L.  Ed.  614. 
Mere  carrying  on  of  negotiations  by 
the  owners  of  a  ship  in  this  country 
with  foreign  agents,  with  knowledge 
that,  if  a  sale  were  effected,  the  vessel 
would  be  employed  against  a  nation 
with  whom  the  United  States  are  at 
Peace,  held  not  a  breach  of  the  law, 
the  negotiations  having  failed.  U.  S.  v. 
Tbe  Meteor  (O.  C.  1868)  Fed.  Oas.  No. 
16,760. 

A  vessel  sent  by  her  owners  to  a 
°entral  port  to  find  a  market  for  her, 
without  previous  understanding  with  a 
j*%erent,  may  be  sold  there  to  such 
J^^igerent,  without  violating  the  neu- 
W%  laws.     Id. 

The  purchase  and  fitting  out  a  war 
steamer  by  the  German  government  in 
the  port  of  New  York  whilst  a  state  of 
war  exists  between  that  government 
and  Denmark,  and  which  is  adapted 
for  cruising  and  committing  hostilites 
against  the  property  or  subjects  of  the 
latter,  is  contrary  to  the  provisions  of 
this  section.  (1849)  5  Op.  Atty.  Gen. 
92. 

li.  Necessity  of  fitting  out  and  arm- 
itg  is  United  States.— Actual  fitting  out 
and  arming  in  the  United  States  is  not 
necessary  to  subject  to  forfeiture  a  ves- 
sel in  part  prepared  for  hostilities 
therein.  The  Meteor  (D.  0. 1866)  Fed. 
Cas.  No.  9,49a 

It  is  not  necessary  to  a  forfeiture  of 
a  vessel  under  this  section  that  the 
furnishing,  fitting  out,  or  arming  of  her 
for  the  prohibited  purpose  should  be 
completed  within  the  limits  of  the  Unit- 
ed States.  It  is  sufficient  that,  by  pre- 
urangement  within  the  limits  of  the 
United  States,  the  vessel  having  been 
Procured  here,  the  furnishing,  fitting 
0at»  or  arming  is  to  be  effected  or  com- 
pleted after  she  has  gone  beyond  those 
JSJts.  u.  S.  v.  The  Laurada  (D.  a 
"  85  Fed.  760. 
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acts.— An  expedition  organized  and  dis- 
patched from  our  ports,  in  separate 
parts,  to  meet  at  a  common  rendezvous 
on  the  high  seas,  and  thence  proceed 
to  acts  of  hostility  against  a  friendly 
power,  is  within  the  prohibition  of  this 
section,  U.  S.  v.  The  Mary  N.  Hogan 
(D.  G.  1883)  18  Fed.  529. 

13.  Conversion  of  merchant-ship  Into 
war  vessel.— The  conversion  of  a  mer- 
chant ship  into  a  vessel  of  war  to  com- 
mit hostilities  against  a  friendly  nation 
is  an  original  fitting  out  of  a  vessel 
with  such  intent,  within  the  meaning  of 
the  statute.  U.  S.  v.  Guinet  (C.  O. 
1795)  Fed.  Cas.  No.  15,270,  2  DalL 
321,  328,  1  L.  Ed.  398. 

14.  Vessels  receiving  and  carrying 
arms  and  munitions.— This  section  does 
not  cover  the  case  of  a  vessel  which  re- 
ceives arms  and  munitions  of  war  in 
this  country  with  intent  to  carry  them 
to  a  party  of  insurgents  in  a  foreign 
country,  but  not  with  intent  that  they 
shall  constitute  any  part  of  the  fittings 
or  furnishings  of  the  vessel  herself.  U. 
S.  v.  The  ltata  (1893)  56  Fed.  505,  5 
C.  C.  A.  608,  affirming  (D.  C.  1892)  49 
Fed.  646. 

This  section,  in  prescribing  a  punish- 
ment for  any  person  who  is  in  any  way 
concerned  in  "furnishing,  fitting  out,  or 
arming"  any  vessel  with  intent  that  she 
shall  be  employed  in  the  service  of  any 
foreign  state  or  people,  to  cruise  or 
commit  hostilities  against  any  foreign 
state  or  people  with  whom  the  United 
States  are  at  peace,  does  not  cover  the 
act  of  purchasing  arms  and  munitions 
of  war  and  putting  them  on  board  a 
vessel  sent  to  receive  them,  with  in- 
tent that  they  shall  be  carried  to  a  par- 
ty of  insurgents  in  a  foreign  country, 
to  be  used  in  carrying  on  war  against 
the  government  thereof,  but  which  are 
not  designed  to  constitute  any  part  of 
the  fittings  or  furnishings  of  the  vessel 
herself.  U.  S.  v.  Trumbull  (D.  O.  1891) 
48  Fed.  99. 

The  carrying  of  arms  by  a  United 
States  vessel  for  the  use  of  a  belliger- 
ent, to  a  port  in  its  possession,  is  not 
against  our  municipal  law  or  the  law  of 
nations,  but  merely  subjects  vessel  and 
goods  to  search  and  seizure  by  the  oth- 
er belligerent.  This  Bection  prohibits 
warlike  or  hostile  voyages  only,  and 
not  commercial  ventures.  The  City  of 
Mexico  (D.  C.  1885)  24  Fed.  33. 

15.  Transportation  of  arms  and  muni- 
tions to  other  vesselSw— The  steam  tug 
Morgan  was  purchased  and  repaired  at 
New  York,  to  be  sent  to  the  waters  of 
Hayti  and  used  there  to  commit  hostil- 
ities in  aid  of  the  late  insurrectionists 
against  the  government  of  Hayti,  with 
which  the  United  States  are  at  peace. 
Shortly  before  she  was  to  sail,  two 
cannons,  with  naval  carriages,  sundry 
boxes  of  Winchester  rifles  and  Spring- 
field muskets,  with  ammunition,  and  100 
kegs  of  gunpowder,  were  purchased  by 
the  purchasers  of  the  Morgan  and  put 
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on  board  a  schooner  at  New  York, 
which  had  cargo  for  Richmond,  with  or- 
ders, on  being  hailed  with  concerted 
signals,  to  put  these  munitions  off  some- 
where near  the  Virginia  capes,  on  any 
steamer  giving  the  concerted  signals. 
The  proofs  showed  that  the  Morgan 
was  to  be  the  steamer  to  take  these 
munitions  off  the  schooner.  The  Mor- 
gan, when  about  to  set  out  from  New 
York,  was  seized  by  the  United  States 
marshall  on  the  charge  of  attempting  to 
violate  the  neutrality  laws  of  the  Unit- 
ed States,  and  failed  to  be  at  the  Vir- 
ginia capes  to  receive  the  said  muni- 
tions. The  schooner,  accordingly,  pro- 
ceeded on  her  voyage  to  Richmond,  and 
on  her  arrival  there  the  munitions  were 
seized  under  a  libel  in  admiralty  for 
forfeiture,  under  this  section.  Held,  on 
the  proofs,  that  the  munitions  were  li- 
able to  forfeiture.  U.  S.  v.  Two  Hun- 
dred and  Fourteen  Boxes  of  Arms,  Am- 
munition, and  Munitions  of  War  (D.  G. 
1884)  20  Fed.  50. 

Under  this  section  no  forfeiture  can 
be  claimed  of  a  vessel  which  is  only  em- 
ployed to  transport  arms  and  munitions 
of  war  to  a  vessel  fitting  out  to  pursue 
the  forbidden  warlike  enterprises.  U. 
S.  v.  The  Robert  and  Minnie  (D.  C. 
1891)  47  Fed.  84. 

16.  Foreign  insurgent  vessel  receiv- 
ing cargo  of  munitions.— The  steamship 
Itata,  a  vessel  belonging  to  a  foreign 
insurgent  party,  but  not  being  a  vessel 
of  war,  came  into  the  territory  of  the 
United  States,  and  there  received  on 
board  a  cargo  of  munitions  of  war  pur- 
chased there  by  an  agent  of  the  in- 
surgents. The  cargo  was  not  for  the 
equipment  of  the  Itata,  but  was  to  be 
transported  to  her  country,  for  the  use 
there  of  the  said  insurgents.  Held,  that 
the  vessel  was  not  liable,  nor  was  her 
cargo  liable,  to  forfeiture,  under  this 
section,  for  violation  of  the  neutrality 
laws.  U.  S.  v.  The  Itata  (D.  C.  1892) 
49  Fed.  646.  following  U.  S.  v.  Trum- 
bull (D.  C.  1891)  48  Fed.  99,  and  judg- 
ment affirmed  (1893)  56  Fed.  505,  5  C. 
C.  A.  608. 

17.  Landing  contraband  cargo  at  point 
not  blockaded.— The  landing  of  a  cargo 
contraband  of  war  on  the  shore  of  the 
country  of  one  belligerent  at  a  point 
not  blockaded,  is  not  an  act  of  hostility 
against  the  other  belligerent.  The 
Florida  (D.  O.  1871)  Fed.  Cas.  No.  4,- 
887. 

18.  Captures  made  by  vessels  violat- 
ing law.— Prizes  made  by  armed  vessels 
which  have  violated  the  statutes  for 
preserving  the  neutrality  of  the  United 
States  will  be  restored  if  brought  into 
the  ports  of  the  United  States.  The 
Gran  Para  (1822)  7  Wheat.  471,  486, 
5  L.  Ed.  501. 

A  vessel  armed  and  fitted  out  in  vio- 
lation of  the  statutes  of  neutrality  of 
the  United  States  may  not  justify  a 
capture.  The  Santa  Maria  (1822)  7 
Wheat.  490,  494,  5  L.  Ed.  505. 
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Captures  made  by  a  vessel  in  viola- 
tion of  the  laws  of  the  United  States 
for  the  preservation  of  neutrality  will 
be  restored  when  brought  within  the 
territory  of  the  United  States.  The 
Monte  Allegre  (1822)  7  Wheat  520, 
522,  5  L.  Ed.  513. 

Belligerent  captures  by  privateers 
armed  and  equipped  within  the  United 
States  in  violation  of  the  neutrality  of 
the  United  States  may  be  restored  to 
the  injured  belligerent,  if  brought  with- 
in the  jurisdiction  of  the  federal  courts. 
Chacon  v.  Eighty-Nine  Bales  of  Coch- 
ineal (C.  C  1821)  Fed.  Cas.  No.  2,568* 

19.  Prosecutions  and  forfeiture  pro- 
ceedings under  statute.— An  indictment 
charging  the  offense  in  the  words  of  the 
act  is  sufficient  U.  S.  v.  Quincy  (1832) 
6  Pet  445,  463,  8  L.  Ed.  458. 

A  vessel  libeled  for  forfeiture  for  vio- 
lation of  the  neutrality  laws,  in  that 
she  was  fitted  out  and  armed  to  be  em. 
ployed  in  the  service  of  a  body  of 
Cuban  insurgents  to  commit  hostilities 
against  the  subjects  of  the  king  of 
Spain,  should  not,  in  the  exercise  of  a 
sound  discretion,  be  released  on  bond, 
pending  the  continuance  of  the  insur- 
rection, prior  to  the  determination  of 
the  cause.    U.  S.  v.  The  Three  Friends 

(1897)  17  Sup.  Ct  495, 166  U.  S.  1,  41 
L.  Ed.  897,  reversing  decree  (D.  C. 
1897)  78  Fed.  175. 

Under  this  statute  no  prior  personal 
conviction  of  an  offender  is  necessary 
to  warrant  a  decree  of  forfeiture  in 
rem  against  the  vessel.     Id. 

A  libel  of  forfeiture  against  a  vessel 
for  violating  the  neutrality  laws  charg- 
ed, in  one  article,  that  she  was  "heavi- 
ly laden  with  supplies,  rifles,  cartridges, 
*  *  *  and  other  munitions  of  war, 
including  one  large  12-pound  Hotchkiss 
gun."  In  the  following  article  it  was 
charged  that  the  vessel  was  "fitted  out 
and  armed  by  being  heavily  laden  with 
supplies,  rifles,  cartridges,"  etc,  "with 
intent,"  etc.  Held  that,  while  this*  libel 
was  lacking  in  legal  precision,  yet  tak- 
en as  a  whole,  it  was  sufficient  as 
against  objections  first  urged  on  ap- 
peal.     IT.    S.    v.    The    Three    Friends 

(1898)  85  Fed.  424,  29  C.  C.  A.  244. 
An  answer  to  a  libel  of  forfeiture  for 

violation  of  the  neutrality  laws  con- 
strued, and  held  not  to  contain  an  ad- 
mission that  the  vessel  was  fitted  out 
and  armed  within  the  jurisdiction  of 
the  United  States,  as  averred  in  the 
libel.    Id. 

Proceedings  for  the  enforcement  of 
the  neutrality  laws  are  necessarily  un- 
der control  of  the  United  States,  and  a 
proceeding  against  a  vessel,  seized  on 
complaint  of  an  informer  for  violation 
of  this  section,  cannot  be  continued,  if 
the  United  States  disavows  and  declines 
to  ratify  the  seizure.  Olivier  v.  Hy- 
land  (1911)  186  Fed.  843,  108  C.  C. 
A.  576. 

In  a  prosecution  for  fitting  out  a 
vessel  to  cruise  against  a  friendly  na- 
tion, there  was  evidence  that  defend- 
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tut,  who  claimed  to  be  merely  an  inter- 
preter for  the  owner,  carried  orders 
from  the  latter  to  the  ship  carpenter, 
told  the  pilot  at  what  time  guns  should 
be  taken  on  board  his  boat  to  be  car- 
ried to  the  vessel,  and  had  in  his  pos- 
session an  account  stating  charges  for 
supplies  of  cannon  ball,  muskets,  and 
commissions  for  services,  and  the  whole 
matter  was  conducted  in  a  secret  and 
mysterious  way.  Held,  that  this  jus- 
tified a  finding  that  he  was  actually  con- 
cerned in  the  fitting  out  of  the  vessel. 
U.  S.  v.  Guinet  (C.  C.  1795)  Fed.  Cas. 
No.  15,270,  2  DalL  321,  329,  1  L.  Ed. 

39a 

Sufficiency  of  evidence  to  justify  find- 
ing that  defendant  was  actually  con- 
cerned in  the  fitting  out  of  a  vessel  with 
intent  to  commit  hostilities  against  a 
friendly  nation.  TJ.  S.  v.  Gurnet  (0.  C. 
1795)  Fed.  Cas.  No.  15,270. 

When  it  is  claimed  that  defendant  fit- 
ted ont  a  privateer  in  his  country,  con- 
trary to  Act  of  June,  1794  (1  Stat  381), 
it  must  appear  affirmatively,  to  convict 
him,  that  the  equipment  was  within  the 
United  States,  that  defendant  caused 
such  equipment  to  be  made,  or  was 
knowingly  concerned  in  it,  and  that  the 
intent  of  the  equipment  was  to  commit 
hostilities  on  nations  with  whom  the 
United  States  were  at  peace.  TJ.  S.  v. 
Owners  of  the  Unicorn  (D.  C.  1796) 
Fed.  Cas.  No.  15,979a. 

A  French  citizen  transiently  within 
the  United  States  cannot  be  criminally 
prosecuted  for  piracies  and  robberies 
committed  by  the  captain  of  a  privateer 
owned  by  him,  upon  neutral  vessels. 
Id. 

In  libels  of  forfeiture  it  is  sufficient 
to  describe  the  offense  and  the  method 
of  its  commission  in  the  words  of  the 
statute  creating  it.  The  manner  or 
agency  of  arrest  need  not  be  averred, 
except  in  prize  cases.  U.  S.  v.  Arms 
and  Ammunitions  (D.  G.  1856)  Fed. 
Gas.  No.  14,466a. 

A  vessel  alleged  to  have  been  fitted 
ont  and  armed  in  violation  of  the  neu- 
trality laws  will  be  condemned,  where 
the  government's  evidence  raises  a 
well-grounded  suspicion,  which  claim- 
ants fail  to  explain.  The  Meteor  (D. 
C.  1866)  Fed.  Cas.  No.  9,498. 

Proof  that  the  vessel  was  fitted  out 
and  armed,  or  that  there  was  an  at- 
tempt to  fit  and  arm  her,  with  the  un- 
lawful intent  to  cruise  against  a  neu- 
tral nation,  is  sufficient,  without  iden- 
tifying the  persons  engaged  therein. 
Id. 

On  a  libel  for  forfeiture  of  a  vessel 
for  a  violation  of  neutrality  laws  (Act 
1818),  the  question  of  ownership  of 
die  vessel  is  not  material.    Id. 

Admissibility  of  executive  documents 
as  proof  of  a  state  of  war  between  for- 
eign nations,  and  of  their  consular  of- 
ficers, etc.,  on  a  libel  of  forfeiture  for 
breach  of  the  neutrality  laws.     Id. 

Where  the  steam  tug  M.  N.  H.  was 


seized  for  forfeiture  under  this  section 
and  section  7775,  ante,  on  a  libel  charg- 
ing, upon  responsible  authority,  that 
she  had  been  fitted  out  for,  and  waa 
about  to  depart  upon,  a  hostile  expedi- 
tion against  Hayti,  and  was  registered 
under  a  false  certificate  of  ownership, 
and  application  was  made  by  the  alleg- 
ed owner,  under  rule  11,  for  appoint- 
ment of  appraisers  for  the  purpose  of 
bonding  the  vessel,  held,  that  rule  11 
was  not  designed  for  such  a  case,  and 
that  the  vessel  should  not  be  releas- 
ed on  bond,  and  the  application  for 
appraisers  was  denied.  The*  Mary  N. 
Hogan   (D.  C.  1883)  17  Fed.  813. 

Evidence  held  sufficient  to  show  that 
the  firearms  and  ammunition  shipped  on 
a  vessel  were  subject  to  forfeiture  un- 
der this  section.  U.  S.  v.  Two  Hundred 
and  Fourteen  Boxes  of  Arms,  Ammuni- 
tion, and  Munitions  of  War  (D.  O. 
1884)  20  Fed.  50,  51,  52. 

The  United  States  having  filed  two  . 
libels  against  the  same  vessel— the  one 
in  prize,  the  other  for  forfeiture  under 
this  section— the  government  cannot  be 
required  to  elect  to  proceed  upon  one 
and  abandon  the  other.  The  City  of 
Mexico  (D.  C.  1886)  28  Fed.  148. 

Where  the  evidence  shows  that  a  ves- 
sel is  chartered  by  the  consul  of  a  for- 
eign government  to  carry  a  cargo  of 
arms,  deliverable  as  per  bill  of  lading 
to  the  representatives  of  that  govern- 
ment, she  cannot  be  seized,  under  this 
section,  for  being  fitted  out  and  armed 
to  aid  warring  factions  in  another  for- 
eign government,  though  there  is  slight 
evidence  that  the  arms  may  ultimately 
be  employed  for  such  purpose.  The 
Carondelet  (D.  C.  1889)  37  Fed.  799. 

The  evidence  showed  that  a  vessel 
was  fitted  out  for  the  purpose  of  pro- 
ceeding from  New  York  to  Samana,  in 
a  condition  incapable  of  being  used  to 
commit  hostilities  against  any  one,  to  be 
there  delivered  to  the  government  of 
the  Dominican  republic.  Held  that,  for 
the  use  to  which  she  might  thereafter  . 
be  put  by  the  government  of  the  Domin- 
ican republic,  that  government  was  re- 
sponsible, and  not  the  United  States, 
and  that  a  well-founded  suspicion  that 
the  government  of  the  Dominican  re- 
public would  use  the  vessel  to  violate 
Its  neutral  obligations  was  not  suffi- 
cient to  justify  a  finding  in  this  case 
that  the  fitting  out  done  in  New  York 
was  done  with  the  intent  to  use  her 
to  commit  hostilities,  which,  under  the 
statute,  is  the  gist  of  the  offense.  The 
Conserva  (D.  C.  1889)  38  Fed.  431. 

A  consul  of  a  foreign  government,  who 
is  the  only  representative  present  of  his 
government,  has  the  right  to  intervene, 
and  claim  a  vessel  belonging  to  such 
government,  against  which  a  libel  has 
been  filed  to  secure  her  forfeiture.    Id. 

A  proceeding  under  this  section  is 
a  simple  suit  in  admiralty,  where  the 
decree  will  be  simply  that  the  libel  be 
dismissed    or    the    vessel    condemned; 
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and  no  decree  of  restitution  is  neces- 
sary.   Id. 

20.  Informers.— In  a  proceeding  to 
enforce  the  forfeiture  of  a  vessel  for 
violation  of  the  neutrality  laws,  the  fact 
that,  after  a  decree  of  forfeiture,  the 
case  was  allowed  to  remain  open  for 
further  hearing  on  the  question  of  who 
were  entitled  to  a  moiety  of  the  pro- 
ceeds as  informers,  and  that  only  one 
person  filed  a  petition  making  a  claim, 
does  not  deprive  others  appearing  on 
the  original  evidence  to  be  entitled  to 
Bhare  as  informers.  The  City  of  Mex- 
ico (D.  O.  1887)  32  Fed.  105. 

An  "informer"  is  one  who  gives  in- 
formation leading  directly  to  seizure 
and  condemnation  regardless  of  the 
questions  of  evidence  furnished  or  in- 
terest  taken   in   the   prosecution.     Id. 

Neither  a  consular  officer  who  fur- 
nishes the  government  authorities 
with  a  statement  of  the  facts  regard- 
ing the  sailing  and  the  objects  and  in- 
tentions of  a  vessel,  and  does  all  in  his 
power  to  thwart  or  prevent  her  voy- 
age, and  after  her  seizure  furnishes 
assistance  of  much  value  in  obtaining 
evidence,  nor  a  detective  employed  by 
such  consular  officer  to  obtain  accu- 
rate information,  and  upon  whose  in- 
formation such  officer  acts,  are  in- 
formers, so  as  to  entitle  them  to  the 
informer's  moiety,  where  such  acts  and 
information  do  not  result  in  the  sei- 
zure of  the  vessel,  and  it  does  not  ap- 
pear that  any  party  active  in  the  sei- 
zure bad  any  information  from  such 
consular  officer  or  detective,  or  orders 
or  instructions  from  those  they  had  in- 
formed.    Id. 

United  States  naval  officers,  and  a 
consular  agent  who  conveyed  informa- 
tion received  by  them,  leading  to  the 
seizure  of -a  vessel,  to  other  official  au- 
thorities, but  gave  no  information  ex- 
cept what  had  been  received  in  the 
regular  discharge  of  their  duty,  are 
not  informers  entitled  to  an  informer's 
'  share  of  the  proceeds  of  the  condemn- 
ed vessel.     Id. 

Where  the  testimony  showed  that 
the  entire  crew  of  a  vessel,  which  was 
afterwards  seized  and  forfeited,  met 
the  consular  agent  upon  his  leaving  the 
ship,  and  demanded  an  audience,  and 
made  a  statement  of  their  suspicions, 
and  the  facts  on  which  they  were  bas- 
ed, and  protested  against  proceeding 
on  the  voyage,  at  which  meeting  the 
chief  mate  took  a  prominent  part,  but 
no  steps  were  taken  by  the  consular 
agent  looking  to  the  seizure  of  the  ves- 


sel, but  an  arrangement  was  made  to 
proceed  on  the  voyage;  that,  after  the 
departure  of  the  consular  agent,  the 
crew  held  another  meeting,  and  drew 
up  a  formal  written  protest,  setting  up 
the  facts  before  stated,  and  refusing 
to  proceed  on  the  voyage  under  any 
circumstances,  which  protest  was  not 
in  the  handwriting  of  the  mate,  and 
was  signed  by  all  the  crew;  that,  up- 
on the  receipt  of  this  protest,  the  con- 
sul began  the  first  official  interference 
in  anticipation  of  seizure,  took  the 
crew  ashore,  and  took  the  sworn  tes- 
timony of  each  of  the  crew  upon  the 
charges  preferred  by  them  against  the 
officers  and  passengers  of  the  vessel, 
at  which  hearing  other  members  of  the 
crew  took  as  prominent  a  part  as  did 
the  mate;  that,  after  this  investigation, 
a  man  of  war  was  sent  for  and  the 
seizure  made,— held,  that  the  entire 
crew,  and  not  the  mate,  were  the  in- 
formers, so  as  to  entitle  them  to  the 
informer's  moiety.     Id. 

Where  a  vessel  is  forfeited  and  sold, 
and  one  half  of  the  proceeds  is  paid 
to  the  United  States,  the  other  half 
remaining  in  the  custody  of  the  court, 
the  latter  half  will  not  be  paid  to  the 
United  States,  even  after  the  lapse  of 
many  years,  where  it  does  not  appear 
that  it  will  not  be  needed  to  satisfy  a 
judgment  for  some  claimant  as  infor- 
mer; and  it  is  immaterial  that  section 
6709,  ante,  provides  for  refunding 
moneys  "received  and  covered  into  the 
treasury  before  the  payment  of  legal 
and  just  charges  against  the  same." 
U.  S.  v.  The  Resolute  (D.  O.  1889) 
40  Fed.  543. 

E^en  if  no  other  claimant  ever  ap- 
pears, such  fund  is  not  the  property 
of  the  United  States,  under  the  stat- 
ute.    Id. 

Libel  instituted  by  an  informer 
against  a  vessel  for  forfeiture  thereof 
for  violating  this  section  was  criminal 
in  its  nature,  maintainable  only  in  the 
name  of  the  United  States,  either  ex- 
press or  implied,  and  primarily  for 
her  use  and  benefit;  and  hence  the  At- 
torney General  may  intervene  and 
move  to  dismiss  the  libel,  regardless 
of  the  rights  of  the  informer.  The 
Venus   (D.  C.  1910)   180  Fed.  635. 

Cited    without    definite    application, 

Wiborg  v.  U.  S.  (1896)  16  Sup.  Ctu 
1127,  1133,  163  U.  S.  632,  41  L.  Ed. 
289;  U.  S.  v.  McCarthy  (C.  C.  1883) 
18  Fed.  87,  88;  U.  S.  v.  Hart  (O.  C. 
1896)  74  Fed.  724,  726;  U.  S.  v.  Nunea 
(C.  C.  1896)  82  Fed.  599,  600. 


§  10176.  (Crim.  Code,  §  12.)  Augmenting  force  of  foreign  armed 
vessel;  punishment  for. 
Whoever,  within  the  territory  or  jurisdiction  of  the  United 
States,  increases  or  augments,  or  procures  to  be  increased  or  aug- 
mented, or  knowingly  is  concerned  in  increasing  or  augmenting,  the 
force  of  any  ship  of  war,  cruiser,  or  other  armed  vessel  which,  at  the 
time  of  her  arrival  within  the  United  States,  was  a  ship  of  war,  or 
cruiser,  or  armed  vessel,  in  the  service  of  any  foreign  prince  or  state, 
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or  of  any  colony,  district,  or  people,  or  belonging  to  the  subjects  or 
citizens  of  any  such  prince  or  state,  colony,  district,  or  people,  the 
same  being  at  war  with  any  foreign  prince  or  state,  or  of  any  colony, 
district,  or  people,  with  whom  the  United  States  are  at  peace,  by  add- 
ing to  the  number  of  the  guns  of  such  vessel,  or  by  changing  those  on 
board  of  her  for  guns  of  a  larger  caliber,  or  by  adding  thereto  any 
equipment  solely  applicable  to  war,  shall  be  fined  not  more  than  one 
thousand  dollars  and  imprisoned  not  more  than  one  year. 
B.  S.  |  5285.    Act  March  4, 1909,  c.  321,  §  12,  35  Stat  1090. 

Hotel  of  Decision! 

Restitution  of  prize  because  of  aug- 
menting force.— Under  Act  June,  1794, 
relating  to  the  enlistment  within  the 
territory  of  the  United  States  of  per- 
sons to  serve  as  soldiers  and  marines 
on  board  vessels  of  war,  the  district 
courts  of  the  United  StateB  have  juris- 
diction to  restore  to  the  original  Span- 
ish owner  (in  amity  with  the  United 
States)  his  property  captured  by  a 
French  vessel,  whose  force  has  been 
increased  in  the  United  States  if  the 
prize  be  brought  intra  pra&sidia.  The 
Alerta  v.  Moran  (1815)  9  Cranch,  359, 
365,  3  L.  Ed.  758. 

Where  restitution  of  captured  prop- 
erty is  claimed  on  the  ground  that  the 
force  of  the  cruiser  making  the  cap- 
ture was  augmented  within  the  United 
States  by  enlisting  men,  the  burden  of 
proving  such  enlistment  is  on  the  claim- 
ant, and,  that  fact  being  proved,  it  is 
incumbent  on  the  captors  to  show  by 
proof  that  the  persons  so  enlisting  were 
subjects  or  citizens  of  the  prince  or 
state  under  whose  flag  the  cruiser  sails, 
transiently  within  the  United  States, 
in  order  to  bring  the  case  within  the 
provision  of  section  2  of  Act  June  5, 
1794,  c.  226,  and  of  Act  April  20,  1818, 
c.  83.  The  Estrella  (1819)  4  Wheat 
298,  305,  4  L.  Ed.  574. 

An  augmentation  of  force  in  our 
ports  is  a  breach  of  neutrality,  and  of 
the  law  of  nations,  and  of  the  United 
States;  and  will  occasion  a  restitution 
of  the  prize  if  brought  within  our  ju- 
risdiction. British  Consul  v.  The  Nan- 
cy (D.  O.  1799)  Fed.  Cas.  No.  1,898. 

Prizes  made  by  armed  vessels,  either 
equipped  originally,  or  whose  force  has 
been  augmented,  in  the  United  States, 
will  be  restored  if  brought  within  their 
jurisdiction.  Juando  v.  Taylor  (D.  C. 
1818)  Fed.  Cas.  No.  7,558. 

Evidence  on  trial  of  offense.— On  a 
trial  on  indictment  under  Act  June  5, 
1794,  |  5,  the  president's  message  to 
congress,  and  other  documents  trans- 
mitted therewith,  are  inadmissible  to 
show  the  existence  of  a  war  at  the  time 
the  acts  were  charged  to  have  been 
committed.  U.  S.  v.  Smith  (C.  C.  1806) 
Fed.  Cas.  No.  16,342a. 

Cited    without    definite    application, 

Wiborg  v.  U.  S.  (1896)  16  Sup.  Ct 
1127,  1133,  163  U.  S.  632,  41  L.  Ed. 
289;  U.  S.  v.  TrumbuU  (D.  C.  1891) 
48  Fed.  94,  95;   Id.,  99,  103. 


Bee,  also,  notes  under  §  10178,  post. 

Augmenting  force  In  general.— The 
substitution  of  new  for  old  gun  car- 
riages is  not  such  an  illegal  augmenta- 
tion of  the  forces  of  a  foreign  vessel 
as  will  forfeit  her  right  to  a  prize  sub- 
sequently captured  from  a  belligerent 
power  at  peace  with  the  United  States. 
Geyer  v.  Michel  (1796)  3  U.  S.  (3 
DalL)  285,  1  L.  Ed.  605. 

Allowing  a  foreign  privateer  to  make 
necessary  repairs  in  one  of  our  ports, 
and  to  replace  her  guns,  taken  out 
while  such  repairs  were  made,  is  not 
such  a  violation  of  our  neutrality  as 
will  vitiate  a  subsequent  capture  from 
a  belligerent  power  at  peace  with  the 
United  States,  where  such  repairs  are 
permitted  by  a  prior  treaty.  Moodie 
v.  The  Phoebe  Anne  (1796)  3  U.  S.  (8 
DaH)  319,  1  L.  Ed.  61& 

In  case  of  an  illegal  augmentation  of 
the  force  of  a  belligerent  cruiser  in 
our  ports  by  enlisting  men,  it  is  in- 
cumbent on  a  claimant  to  show  that 
the  persons  enlisted  were  subjects  of 
the  belligerent  state  or  belonging  to  its 
service,  and  then  transiently  within 
the  United  States.  The  Santisshna 
Trinidad  (3822)  20  U.  S.  (7  Wheat.) 
283,  5  L.  Ed.  454. 

Raising  or  lowering  gun  carriages  on 
a  vessel  of  war,  or  replacing  rotten 
with  sound  timbers,  is  an  offense,  with- 
in Act  June  5,  1794,  §4.  U.  S.  v. 
Grassin  (C.  C.  1811)  Fed.  Cas.  No. 
15,248. 

The  repair  of  Mexican  war  steamers 
in  the  port  of  New  York,  together  with 
the  augmenting  of  their  force  by  add- 
ing to  the  number  of  their  guns,  or  by 
ehanging  those  originally  on  board  for 
those  of  larger  caliber,  or  by  the  addi- 
tion of  any  equipment  solely  applicable 
to  war,  is  a  violation  of  the  statute. 
(1844)  4  Op.  Atty.  Gen.  336. 

But  the  repair  of  their  bottoms,  cop- 
per, &c,  does  not  constitute  any  in- 
crease or  augmentation  of  force  with- 
in the  meaning  of  the  act,  and  the 
steamers  themselves  are  not  subject 
to  seizure  by  any  judicial  process  un- 
der it    Id. 

Liability  of  officers  of  vossols  of  oth- 
er nations.— Commanders  and  officers 
of  vessels  of  other  nations  found  to 
have  violated  the  statute  in  question 
are  amenable  to  the  criminal  jurisdic- 
tion of  our  courts,  and  may  be  prose- 
cuted.   (1844)  4  Op.  Atty.  Gen.  336. 
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§  10177.  (Crim.  Code,  §  13.)  Organizing  military  expedition 
against  friendly  power;  punishment  for. 
Whoever,  within  the  territory  or  jurisdiction  of  the  United 
States,  begins,  or  sets  on  foot,  or  provides  or  prepares  the  means  for, 
any  military  expedition  or  enterprise,  to  be  carried  on  from  thence 
against  the  territory  or  dominions  of  any  foreign  prince  or  state,  or 
of  any  colony,  district,  or  people,  with  whom  the  United  States  are 
at  peace,  shall  be  fined  not  more  than  three  thousand  dollars  and  im- 
prisoned not  more  than  three  years. 

R.  S.  |  5286.    Act  March  4,  1909,  a  321,  §  13,  35  Stat  1090. 

Hotel  of  Decisions 

used  in  this  section  means  an  under* 
taking  of  hazard;  an  arduous  attempt. 
U.  S.  v.  Ybane*  (C.  O.  1892)  53  Fed. 
536. 

5.  Beginning  or  setting  expedition  on 
foot  In  general.— The  carrying  on  from 
the  United  States  of  an  expedition 
against  a  neutral  power  is  an  offense, 
though  the  association  originated  in 
another  country.  Ex  parte  Needham 
(C.  C.  1817)  Fed.  Cas.  No.  10,080. 

Any  combination  of  individuals  to 
carry  on  an  expedition  is  "setting  it  on 
foot,'*  within  the  meaning  of  the  stat- 
ute, and  the  contribution  of  money  or 
anything  else  which  shall  induce  such 
combination  may  be  a  beginning  of  the 
enterprise.  Charge  to  Grand  Jury, 
Neutrality  Laws  (O.  O.  1851)  Fed.  Cas. 
No.  18,267. 

The  phrase  "set  on  foot,"  as  used  in 
this  section,  means  to  arrange;  place 
in  order;  set  forward;  put  in  the  place 
of  being  ready.  U.  S.  v.  Ybanex  (C. 
C.  1892)  53  Fed.  536. 

The  word  "begin,"  as  used  in  this 
section,  means  to  do  the  first  act;  to 
enter  on.     Id. 

6.  Providing  and  preparing  means  for 
expedition.— See,  also,  notes  post 

This  section  applies  to  the  providing 
or  preparing  of  means  of  transporta- 
tion for  such  an  expedition  or  enter- 
prise. Wiborg  v.  U.  S.  (1896)  16  Sup. 
Ct.  1127,  1133,  163  U.  S.  632,  41  L. 
Ed.  289,  modifying  judgment  U.  S.  v. 
Wiborg  (D.  C.  1896)  73  Fed.  159. 

One  who  provides  the  means  for 
transporting  a  military  expedition  on 
any  part  of  its  journey,  with  knowledge 
of  its  ultimate  destination  and  unlaw- 
ful character,  is  punishable  under  R.  S. 
ft  5286  (embodied  herein).  Hart  v.  U. 
S.  (.1898)  84  Fed.  799,  28  C.  C.  A.  612, 
affirming  U.  S.  v.  Hart  (D.  C.  1897) 
78  Fed.  868. 

Providing  means  for  carrying  a 
known  military  expedition  to  an  island 
over  which  the  United  States  has  ju- 
risdiction, as  one  stage  of  its  journey, 
with  knowledge  of  its  final  destination, 
is  an  offense  under  the  statute.     Id. 

To  constitute  the  offense  of  beginning 
or  setting  on  foot  a  military  expedition 
against  a  friendly  power,  within  this 
section,  it  is  not  necessary  that  the 
expedition  shall  be  actually  set  on  foot. 
It  is  sufficient  if  such  preparations  are 
made  for  it  as  show  an  intent  to  set 
it  on  foot    Charge  to  Grand  Jury,  Neu- 
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or  abroad. 

16.  Expedition  against  nation  with  which 
war  is  inevitable. 

16.  Expedition   against   friendly   power   at 

peace. 

17.  Purchasing  arms  and  ammunition  and 

placing  them  on  board  vessel. 

18.  Shipping  and  transportation,  and  leav- 

ing country  to  enlist  in  foreign  serv- 
ice. 

19.  Venue  of  offense. 

20.  Indictment 

21.  Evidence. 

22.  Questions  for  Jury. 

See  notes  under  §  10174,  ante,  and 
§§  10178  and  10181,  post 

1.  Duty  of  government  as  to  military 
expeditions.— The  duty  of  the  United 
States,  when  a  state  of  war  is  declared 
or  recognized  by  another  country,  is  of 
its  own  motion  to  use  diligence  to  dis- 
cover and  prevent  within  its  borders 
the  formation  or  departure  of  any  mili- 
tary expedition  intended  to  carry  on  or 
take  part  in  such  war.  (1895)  21  Op. 
Atty.  Gen.  267. 

2.  Statute    commented    on.    —    See 

Charge  to  Grand  Jury,  Neutrality  Laws 
(O.  C.  1806)  Fed.  Cas.  No.  18,264. 

3.  Statute  as  creating  two  offenses^- 

This  section  creates  two  offenses:  (1) 
Setting  on  foot,  within  the  United 
States,  a  military  expedition,  to  be  car- 
ried on  against  any  power,  etc.,  with 
whom  the  United  States  are  at  peace; 
(2)  providing  the  means  for  such  an 
expedition.  U.  S.  v.  Hart  (D.  C.  1897) 
78  Fed.  868,  judgment  affirmed  Hart  v. 
U.  S.  (1898)  84  Fed.  799,  28  C.  C.  A. 
612. 

4.  Meaning  of  "expedition"  and  "en- 
terprise."—The  word  "enterprise,"  as 
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trality  Laws  (C.  C.  1838)  Fed.  Gas. 
So.  18.265. 

To  "provide  or  prepare  the  means 
for  any  military  expedition  or  enter- 
prise," within  the  meaning  of  this  sec- 
tion such  preparation  must  be  made  as 
dull  aid  the  expedition.  The  contri- 
bution of  money,  clothing  for  the 
troops,  provisions,  arms,  or  any  other 
contribution  which  shall  tend  to  for- 
ward the  expedition  or  add  to  the  com- 
fort or  maintenance  of  those  engaged 
in  it,  is  a  violation  of  this  provision. 
Charge  to  Grand  Jury,  Neutrality  Taws 
(C  G.  1838)  Fed.  Cas.  No.  18,265;  Id. 
(G.  C.  1851)  Fed.  Cas.  No.  18,267;  Id. 
(C.  C.  1859)  Fed.  Cas.  No.  18,268. 

If  the  means  provided  were  to  be 
used  only  on  the  occurrence  of  a  future 
contingent  event,  or  if  they  were  to  be 
nsed  at  a  time  and  under  circumstances 
when  their  use  would  not  violate  the 
law,  there  is  no  offense.  U.  S.  v.  Lums- 
den  (C.  C.  1856)  Fed.  Cas.  No.  15,641. 

To  provide  the  means  for  such  an 
expedition  implies  that  such  means 
shall  be  actually  furnished  and  brought 
together  for  the  criminal  purpose.     Id. 

The  captain  and  mate  of  a  United 
•  States  vessel,  who,  knowing  the  char- 
acter of  their  cargo  and  its  intended 
purpose,  transported  arms  from  a  port 
within  the  United  States  to  a  foreign 
port,  together  with  men  and  stores  to 
be  nsed  in  a  military  expedition  against 
t  people  at  peace  with  the  United 
States,  are  guilty  of  violating  this  sec- 
tion. U.  S.  v.  Rand  (D.  C.  1883)  17 
Fed.  142. 

Whether  the  master  of  a  vessel, 
which  took  on  board,  from  a  tug  oil 
the  coast  of  New  Jersey,  30  or  35  men, 
and  at  the  same  times  boxes  of  arms 
and  ammunition,  and  then  set  sail  for 
Cuba,  provided  or  prepared  the  means 
for  i  military  expedition  or  enterprise, 
within  this  section,  depends  on  whether 
they  (not  being  a  military  organization 
when  they  came  aboard)  were,  with  the 
knowledge  of  the  master,  after  coming 
on  board,  armed,  and  given  military 
drill  and  instruction,  and  put  into  a 
state  of  efficiency  for  warlike  opera- 
tions. U.  S.  v.  Hughes  (D.  C.  1896) 
75  Fed.  267. 

To  convict  of  providing  means  for  a 
military  expedition,  etc,  it  must  be 
proved  (1)  that  a  military  expedition 
was  organized  in  this  country,  and  (2) 
that  defendant,  in  the  district  of  his 
trial,  provided  means  for  it  with  knowl- 
edge of  its  character.  U.  S.  v.  Hart 
(D.  C.  1897)  78  Fed.  868.  judgment  af- 
firmed Hart  v.  U.  S.  (1898)  84  Fed. 
799.  28  C.  C.  A.  612. 

Providing  the  means  of  transporta- 
tion for  a  known  military  enterprise  to 
be  carried  on  from  the  United  States 
against  Spanish  rule  in  Cuba  is  an  of- 
fense, under  this  section.  U.  S.  ▼. 
Mnrphy  (D.  C.  1898)  84  Fed.  609. 

Furnishing  money  to  be  used  on  be- 
half of  the  people  of  another  country 
in  a  struggle  for  independence,  provid- 
ed it  is  not  to  be  used  in  organizing  and 
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fitting  out  with  arms  and  ammunitions 
of  war  expeditions  into  and  against  any 
foreign  country  or  its  commerce,  is  not 
in  contravention  of  the  neutrality  laws. 
Bailey  v.  O'Mahony  (1871)  33  N.  Y. 
Super.  Ct.  (1  Jones  &  S.)  239,  10  Abb. 
Prac.  (N.  S.)  270. 

7.  Military  character  of  expedition.— 
It  was  proper  for  the  court  to  charge 
that  any  combination  of  men  organized 
in  the  United  States  to  go  to  Cuba,  to 
make  war  upon  its  government,  pro- 
vided with  arms  and  ammunition  (the 
United  States  being  at  peace  with  Cu- 
ba) constituted  a  military  expedition; 
and  that  it  was  not  necessary  that  the 
men  should  be  drilled,  put  in  uniform, 
or  prepared  for  efficient  service;  but 
that  it  was  sufficient  that  they  should 
have  combined  and  organized  in  the 
United  States  to  go  to  Cuba,  and  make 
war  on  a  foreign  government,  and 
should  have  provided  themselves  with 
the  means  of  doing  so.  Wiborg  v.  U.  S. 
(1896)  16  Sup.  Ct  1127,  163  U.  S. 
632,  41  L.  Ed.  280,  affirming  U.  S.  v. 
Wiborg  (D.  C.  1896)  73  Fed.  159. 

Under  this  section  the  military  char- 
acter of  an  expedition  against  a  nation 
at  peace  with  the  United  States  may  be 
determined  by  the  designation  of  offi- 
cers or  leaders,  the  organization  of 
men  in  regiments  or  companies  or  oth- 
erwise, and  the  purchase  of  military 
stores;  but  no  particular  number  of 
men  is  necessary  to  complete  the  crime, 
nor  is  it  necessary  that  such  an  expedi- 
tion should  actually  set  out,  for  the 
crime  is  completed  by  the  mere  organ- 
ization, or  any  other  step  in  the  incep- 
tion thereof.  U.  S.  v.  Ybanes  (C.  C. 
1892)  53  Fed.  536. 

In  order  to  constitute  a  military  ex- 
pedition, within  the  meaning  of  this 
section,  it  is  not  necessary  that  the 
men  shall  be  drilled,  put  in  uniform,  or 
prepared  for  efficient  service,  nor  that 
they  shall  have  been  organized,  accord- 
ing to  the  tactics,  as  infantry,  artil- 
lery, or  cavalry;  but  it  is  sufficient 
that  they  shall  have  combined  or  or- 
ganized, within  the  United  States,  to 
go  to  the  foreign  territory  and  make 
war  on  the  foreign  government,  either 
as  an  independent  body,  or  in  connec- 
tion with  others,  and  have  provided 
themselves  with  the  means  of  doing  so; 
and  such  provision,  as  by  arming,  etc., 
is  itself  probably  not  essential.  U.  S. 
v.  Wiborg  (D.  C.  1896)  73  Fed.  159, 
judgment  modified  Wiborg  v.  U.  S. 
(1896)  16  Sup.  Ct.  1127,  163  U.  S. 
632,  41  L.  Ed.  289. 

A  military  expedition,  in  the  meaning 
of  the  statute,  comprehends  any  combi- 
nation of  men,  organized  in  this  coun- 
try, however  imperfectly,  and  provided 
with  arms  and  ammunition,  to  go  to  a 
foreign  country,  and  make  war  on  its 
government;  and  it  is  immaterial 
whether  the  expedition  intends  to  make 
war  as  an  independent  body,  or  in  com- 
bination with  others  in  the  foreign 
country.    U.  S.  v.  Hart  (D.  C.  1897)  78 
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Fed.  868,  judgment  affirmed  Hart  v. 
U.  S.  (1898)  84  Fed.  799,  28  O.  O.  A. 
612. 

A  combination  of  a  number  of  men  in 
the  United  States,  with  a  common  in- 
tent to  proceed  in  a  body  to  a  foreign 
territory,  and  engage  in  hostilities,  ei- 
ther by  themselves  or  in  co-operation 
with  others,  against  a  power  with  whom 
the  United  States  are  at  peace,  consti- 
tutes a  military  expedition,  when  they 
actually  proceed  from  the  United 
States,  whether  they  are  then  provided 
with  arms,  or  intend  to  secure  them  in 
transit  It  is  not  necessary  that  all 
the  persons  shall  be  brought  in  per- 
sonal contact  with  each  other  in  the 
United  States,  or  that  they  shall  be 
drilled,  uniformed,  or  prepared  for  ef- 
ficient service.  U.  S.  v.  Murphy  (D.  0. 
1898)  84  Fed.  609. 

8.  Necessity  of  hostile  intention.— To 

constitute  the  offense  of  beginning,  set- 
ting on  foot,  or  providing  the  means  for 
a  military  expedition  against  a  nation 
with  whom  the  United  States  are  at 
peace,  under  Act  April  20,  1818,  §  6, 
there  must  be  a  hostile  intention  con- 
nected with  the  act  of  beginning  or 
setting  on  foot  the  expedition.  U.  S. 
v.  O'Sullivan  (D.  C.  1851)  Fed.  Cas. 
No.  15,975. 

When  connected  with  such  hostile  in- 
tent the  crime  is  completed  either  by 
beginning  or  setting  on  foot  an  expedi- 
tion, or  providing  or  procuring  the 
means  therefor.    Id. 

9.  Overt  or  definite  act.— The  overt 
act  is  not  an  invasion  of  a  foreign  coun- 
try, but  taking  the  incipient  steps  in 
the  enterprise,  such  as  providing  the 
means  for  the  expedition,  furnishing 
munitions  of  war  or  money,  enlisting 
men,  and,  in  short,  doing  anything  and 
everything  that  is  necessary  to  the 
commencement  and  prosecution  of  the 
enterprise.  Charge  to  Grand  Jury, 
Neutrality  Laws  (C.  C.  1851)  Fed.  Cas. 
No.  18,266;  Id.  (C.  C.  1851)  Fed.  Cas. 
No.  18,267. 

The  offense  of  beginning  or  setting  on 
foot,  or  providing  or  preparing  the 
means  for,  a  military  expedition  against 
a  friendly  state,  under  this  section,  is 
not  complete  without  some  overt  or 
definite  act.  U.  S.  v.  Lumsden  (C.  C. 
1856)  Fed.  Cas.  No.  15,641. 

Mere  words  spoken  or  written,  though 
indicative  of  the  most  determined  pur- 
pose to  do  the  forbidden  acts,  will  not 
constitute  an  offense  under  the  statute. 
Id. 

10.  Persons  liable.— Mates  of  a  for- 
eign vessel  sailing  from  a  United  States 
port,  who  at  the  time  of  sailing  did 
not  know  that  the  vessel  was  to  carry 
an  expedition  in  violation  of  the  neu- 
trality law,  and  did  not  learn  thereof 
until  they  met  beyond  the  three-mile 
limit  another  vessel  containing  men  and 
arms,  are  not  guilty  of  the  offense. 
Wiborg  v.  U.  S.  (1896)  16  Sup.  Ct. 
1127,   163  U.   S.  632,  41  L.  Ed.  289, 
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modifying  judgment  U.  S.  v.  Wiborg 
(D.  C.  1896)  73  Fed.  159. 

1 1.  Knowledge  and  approbation  of  the 

President.— The  fact  that  defendant  set 
on  foot  a  military  expedition,  in  viola- 
tion of  Act  June  5,  1794,  §  5,  with  the 
knowledge  and  approbation  of  the  Pres- 
ident is  no  justification,  as  the  president 
has  no  authority  to  set  on  foot  a  mili- 
tary expedition  against  a  nation  with 
which  the  United  States  are  at  peace. 
U.  S.  v.  Smith  (C.  C.  1806)  Fed.  Cas. 
No.  16,342. 

12.  Necessity  of  expedition  starting 
for  destination.— To  constitute  the  of- 
fense, it  is  not  necessary  that  the  ex- 
pedition should  start  for  its  destina- 
tion. U.  S.  v.  O'Sullivan  (D.  C.  1851) 
Fed.  Cas.  No.  15,975. 

13.  Necessity  of  expedition  being  con- 
summated with  deviation  of  course.— An 
expedition,  to  be  within  Act  June  5, 
1794,  §  5,  need  not  to  have  been  con- 
summated without  deviation  of  course. 
It  is  sufficient  if  it  was  begun  and  the 
means  prepared  to  be  carried  on  from 
the  United  States,  though  the  vessel,  at 
the  identical  time  of  sailing,  was  not 
in  complete  readiness  for  hostile  en- 
gagements. U.  S.  v.  Smith  (C.  C.  1806) 
Fed.  Cas.  No.  16,342a. 

14.  Expedition  originating  in  United 
States  or  abroad  .—It  is  an  offense 
against  the  act  passed  1794  (1  Stat. 
381)  to  concert  an  expedition  from  the 
United  States  to  commit  hostilities 
against  a  power  at  peace  with  the  Unit- 
ed States;  and  it  is  unimportant  that 
such  association  originated  beyond  seas, 
if  the  expedition  was  carried  on  from 
hence.  Ex  parte  Needham  (O.  C.  1817) 
Fed.  Cas.  No.  10,080. 

It  is  unimportant  whether  the  per- 
sons engaged  in  such  a  purpose  engage 
the  whole  vessel  to  themselves,  or  de- 
part from  the  United  States  as  passen- 
gers.   Id. 

Upon  an  indictment  charging  defend- 
ants with  beginning  or  setting  on  foot 
or  providing  means  for  a  military  ex- 
pedition or  enterprise  from  this  country 
against  Spain  in  aid  of  Cuban  insurgents 
by  the  steamer  Bermuda,  where  the 
steamer  was  arrested  before  she  sail- 
ed, after  taking  on  board  about  60  men 
neither  armed,  eqnipped,  nor  officered, 
and  no  proof  except  the  doubtful  tes- 
timony of  one  witness  belonging  to  the 
party  of  any  other  intent  on  the  part 
of  the  men  except  to  go  to  Cuba  and 
join  the  army  after  arrival  there,  the 
jury  were  instructed:  (1)  That  it  is 
no  offense  for  individuals,  singly  or  in 
company,  and  in  any  way  they  choose, 
to  go  abroad  for  the  mere  purpose  of 
enlisting  in  a  foreign  army,  provided 
they  do  not  enlist  in,  or  set  on  foot 
here,  or  prepare  any  military  expedi- 
tion or  enterprise;  (2)  that  such  an 
expedition  or  enterprise,  to  come  with- 
in the  statute  as  one  "carried  on  from 
this  country/'  must  consist  of  some 
body  of  persons  designing  to  act  to- 
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gether  in  a  military  way,  and  possess 
at  the  start  from  this  country  some 
element  of  a  military  character  beyond 
the  mere  intent  to  enlist  individually 
after  arrival  in  Cuba;  (3)  that  it  'is 
not  necessary  that  it  should  possess  all 
the  elements  of  a  military  body  at  the 
start,  but  it  is  sufficient  if  there  was  a 
combination  of  men  for  that  purpose, 
with  the  intent  that  it  should  become 
to  before  reaching  the  scene  of  action; 
(4)  that  it  is  not  unlawful  to  transport 
peaceably  and  by  an  unarmed  vessel  a 
body  of  men  as  individuals  to  Cuba 
who  wish  to  enlist  there,  and  such 
transportation  does  not  constitute  a 
providing  of  the  means  for  a  military 
expedition  or  enterprise,  unless  there 
is  some  enlistment  or  combination  or 
agreement  of  the  men  to  act  in  some 
way  as  a  military  body,  or  the  use  of 
some  military  force  is  contemplated, 
if  necessary,  in  order  to  reach  the  in- 
surgent army.  U.  S.  v.  Hart  (C.  C. 
1896)  74  Fed.  724. 

It  is  not  an  offense  against  the  laws 
of  the  United  States  to  transport  to  a 
foreign  country  men  intending  to  enlist 
in  foreign  armies,  and  munitions  of 
war,  provided  the  persons  transported 
have  not  combined  and  organized  them- 
selves, in  the  United  States,  to  make 
war  on  a  foreign  government.  U.  S.  v. 
Wiborg  (D.  C.  1896)  73  Fed.  159, 
judgment  modified  Wiborg  v.  U.  S. 
(1896)  16  Sup.  Ct.  1127,  163  U.  S.  632. 
41  L.  Ed.  289. 

It  is  lawful  for  men,  many  or  few,  to 
go  from  this  country  as  individuals, 
even  by  the  same  vessel,  and  though 
that  vessel  also  carries  arms  as  mer- 
chandise, for  the  purpose  of  joining  a 
body  of  insurgents  to  fight  against  a 
foreign  government.  U.  S.  v.  Hart  (D. 
C.  1897)  78  Fed.  868,  judgment  affirm- 
ed Hart  v.  U.  S.  (1898)  84  Fed.  799,  28 
C.  C.  A.  612. 

15.  Expedition  against  nation  with 
which  war  is  Inevitable.— The  setting 
on  foot  or  providing  the  means  of  a 
military  expedition  against  a  nation 
with  which  the  United  States  are  at 
peace  is  an  offense,  notwithstanding  it 
appear  that  war  is  inevitable,  unless 
the  prosecution  of  the  expedition  de- 
pended upon  its  taking  place.  U.  S.  v. 
Burr  (C.  C.  1807)  Fed*  Cas.  No.  14,- 
694a. 

A  citizen  cannot  make  the  election,  or 
anticipate  his  government's  making 
the  election,  to  consider  as  an  act  of 
war  the  taking  possession  by  another 
nation  of  contested  territory,  arising 
oat  of  a  dispute  as  to  boundaries.    Id. 

16.  Expedition  against  friendly  power 
at  peace.— Act  June  5,  1794,  extends 
to  warlike  expeditions  from  this  coun- 
try, though  not  intended  to  aid  one 
belligerent  against  another,  but  direct- 
ed against  a  friendly  power  at  peace 
with  all  the  world.  U.  S.  v.  O'Sullivan 
(D.  C.  1851)  Fed.  Cas.  No.  15,974; 
Id.  (D.  a  1851)  Fed.  Cas.  No.  15,975. 


17.  Purchasing  arms  and  ammunition 
and  placing  them  on  board  vessel.— 
When  a  party  of  insurgents,  already  or- 
ganised and  carrying  on  war  against 
the  government  of  a  foreign  country, 
send  a  vessel  to  procure  arms  and  am- 
munition in  the  United  States,  the  act 
of  purchasing  such  arms  and  ammuni- 
tion, and  placing  them  on  board  the 
vessel,  is  not  within  the  scope  of  this 
section,  prescribing  a  punishment  for 
every  person  who,  within  the  limits  or 
jurisdiction  of  the  United  States,  be- 
gins or  sets  on  foot,  or  provides  or 
prepares  the  means  for,  any  military 
expedition  or  enterprise,  "to  be  car- 
ried on  from  thence."  U.  S.  v.  Trum- 
bull <D.  C.  1891)  48  Fed.  99. 

18.  Shipping  and  transportation,  and 
leaving  country  to  enlist  In  foreign 
service*— See,  also,  notes  under  1 10174, 
ante. 

It  is  no  offense  against  the  laws  of 
the  United  States  to  transport,  from 
this  to  a  foreign  country,  arms,  ammu- 
nition, and  materials  of  war,  either 
alone  or  together,  in  the  same  ship, 
with  men  who  intend  to  enlist,  provid- 
ed they  are  not  a  part  of  or  in  aid  of 
any  military  expedition  or  enterprise 
set  on  foot  in  this  country.  In  such 
case  the  persons  transported  and  the 
shipper  and  transporter  only  run  the 
risk  of  capture,  and  the  seizure  of  such 
arms  and  munitions  by  the  foreign  pow- 
er against  which  the  arms  are  intend- 
ed to  be  used.  U.  S.  v.  O'Brien  (C.  C. 
1896)  75  Fed.  900. 

The  transportation  of  goods  for  com- 
mercial purposes  only  and  the  carriage 
of  persons  separately,  though  their  in- 
dividual design  may  be  to  enlist  in  a 
foreign  strife,  are  not  prohibited  by 
our  law  if  the  transportation  is  with- 
out any  features  of  a  military  charac- 
ter. Indications  of  a  military  operation 
or  of  a  military  expedition  are  concert 
and  unity  of  action,  organization  of 
men  to  act  together,  the  presence  of 
weapons,  and  some  form  of  command 
or  leadership.  U.  S.  v.  Nunez  (C.  C. 
1896)  82  Fed.  599. 

This  section  does  not  prohibit  the 
shipping  of  arms,  ammunition,  or  mili- 
tary equipments  to  a  foreign  country, 
nor  forbid  one  or  more  individuals,  sin- 
gly or  in  unarmed  association,  from 
leaving  the  United  States  to  join  in  any 
military  operations  being  carried  on  be- 
tween other  countries  or  different  par- 
ties in  the  same  country.  U.  S.  v. 
Pena  (D.  C.  1895)  69  Fed.  983. 

It  is  not  an  offense  against  the  laws 
of  the  United  States  to  transport  arms, 
ammunition,  and  munitions  of  war  from 
the  United  States  to  a  foreign  country, 
whether  they  are  to  be  used  in  war  or 
not,  and  the  shipper  or  transporter 
only  runs  the  risk  of  capture,  seizure, 
etc.  U.  S.  v.  Wiborg  (D.  C.  1896)  73 
Fed.  159,  judgment  modified  Wiborg  v. 
U.  S.  (1896)  16  Sup.  Ct.  1127,  163  U. 
S.  632,  41  L.  Ed.  289. 

Defendants,  who  are  officers  of  a  for- 
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eigc  vessel,  charged  with  violation  of 
this  section,  in  aiding  a  military  expedi- 
tion against  a  foreign  state  by  trans- 
porting it  to  its  destination,  cannot  be 
convicted  if  it  appears  that  the  persons 
transported  were  taken  on  board  the 
vessel  at  sea,  beyond  the  jurisdiction  of 
the  United  States,  unless  it  is  shown 
that  the  defendants  left  the  shores  of 
the  United  States  under  an  agreement 
to  provide  the  means  of  transporting 
the  expedition  and  to  transport  it.     Id. 

It  is  not  a  crime  or  offense  against 
the  United  States,  under  the  neutrality 
laws,  for  individuals  to  leave  the  coun- 
try with  intent  to  enlist  in  foreign  mil- 
itary service;  nor  is  it 'an  offense  to 
transport  persons  out  of  the  United 
States,  and  land  them  in  foreign  coun- 
tries, when  such  persons  intend  to  en- 
list in  foreign  armies.    Id. 

A  defendant  charged  with  a  violation 
of  this  section,  in  aiding  a  military  ex- 
pedition against  a  foreign  state  by 
transporting  it  to  its  destination,  can- 
not be  convicted  unless  he  is  shown  to 
have  known  that  the  persons  transport- 
ed constituted  a  military  expedition. 
Id. 

Proof  that  a  vessel  transported  from 
Aspinwall  to  the  coast  of  Cuba  men, 
arms,  and  munitions  of  war,  destined 
to  aid  the  Cuban  insurgents,  is  insuffi- 
cient, by  itself,  to  warrant  proceedings 
against  such  vessel  for  violation  of  the 
neutrality  law  of  the  United  States. 
(1871)  13  Op.  Atty.  Gen.  541. 

19.  Venue  of  offense.— If  the  officers 
of  a  foreign  vessel,  sailing  from  a 
United  States  port,  which,  after  pass- 
ing the  three-mile  limit,  took  aboard 
men  and  arms  for  an  expedition  in  vio- 
lation of  the  neutrality  law,  had  pre- 
pared for  sailing,  and  had  taken  aboard 
extra  boats  while  in  port,  with  knowl- 
edge of  the  proposed  expedition,  they 
were  guilty  of  the  crime  in  the  district 
from  which  they  sailed.  Wiborg  v.  U. 
S.  (1896)  16  Sup.  Ct.  1127,  1133,  163 
U.  S.  632,  41  L.  Ed.  289,  modifying 
judgment  U.  S.  v.  Wiborg  (D.  C.  1896) 
73  Fed.  159. 

20.  Indictment. — Sufficiency  of  indict- 
ment for  setting  on  foot  and  preparing 
the  means  for  a  military  expedition 
against  a  foreign  country  with  which 
the  United  States  were  at  peace.  U. 
S.  v.  O'Sullivan  (D.  C.  1851)  Fed.  Cas. 
No.  15,974. 

21.  Evidence.— Any  legal  testimony 
which  shows  the  expedition  in  question 
to  be  military,  or  to  have  been  design- 
ed against  the  dominions  of  the  na- 
tion, as  charged,  is  admissible.  U.  S.  v. 
Burr  (C.  C.  1807)  Fed.  Cas.  No.  14,- 
694. 

The  acts  of  accomplices,  except  so 
far  as  they  prove  the  character  or  ob- 
ject of  the  expedition  in  question,  are 
not  admissible  in  evidence.     Id. 

In  a  prosecution  under  this  section, 
written  and  printed  evidence,  though 
containing  no  proof  of  an  overt  act,  is 
admissible  as  confessions  and  declara- 
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tions,  subject  to  the  rule  that  the  parts 
favorable  to  defendants  must  be  con* 
side  red,  as  well  as  those  implying  guilt. 
U.  S.  v.  Lumsden  (C.  C.  1856)  Fed. 
Cas.  No.  15,641. 

Evidence  that  defendant  admitted 
that  a  certain  person  was  associated 
with  him  in  the  plan  to  invade  a  for- 
eign territory  is  sufficient  to  render  ad- 
missible statements  of  such  person  to 
show  the  extent  of  the  plan,  and  wheth- 
er it  was  legal.  U.  S.  v.  Workman  (D. 
C.  1807)  Fed.  Cas.  No.  16,764. 

Evidence  that  the  vessel  of  which  de- 
fendant was  captain  stopped  outside 
Sandy  Hook,  took  on  arms  and  men; 
that  the  men  were  drilled  during  the 
voyage,  and  were  secretly  landed  at 
night  on  the  coast  of  Cuba— is  suffi- 
cient to  justify  holding  the  defendant 
for  trial.  U.  S.  v.  Hughes  (D.  C.  1S95) 
70  Fed.  972.  I 

22.  Questions  for  Jury.— A  body  of 
men  went  on  board  a  tug  loaded  with 
boxes  of  arms,  and  were  taken  by  it  30 
or  40  miles  out  to  sea,  when  they  met 
a  steamer  outside  the  3-mile  limit,  by 
prior  arrangement  They  boarded  her, 
taking  the  boxes  with  them,  which  they 
opened,  distributing  the  arms  among 
themselves.  They  drilled  to  some  ex- 
tent on  board,  and  were  apparently  offi- 
cered; and,  as  preconcerted,  they  dis- 
embarked near  the  coaat  of  Cuba,  to 
effect  an  armed  landing  thereon.  Held, 
that  the  jury  had  a  right  to  find  that 
this  was  a  military  expedition  or  en- 
terprise, within  the  meaning  of  the 
neutrality  law.  Wiborg  v.  U.  S.  (1896) 
16  Sup.  Ct  1127,  163  U.  S.  632,  41  L. 
Ed.  289,  modifying  judgment  U.  S.  ▼. 
Wiborg  (D.  C.  1896)  73  Fed.  159. 

Whether  the  men  and  munitions  of 
war  for  which  the  accused  furnished 
transportation  constituted  a  "military 
expedition,"  in  the  meaning  of  the 
statute,  or  the  men  were  traveling  as 
individuals,  without  organization  or 
concert  of  action,  and  the  arms  and 
munitions  were  carried  as  articles  of 
legitimate  commerce,  and  whether  the 
accused  had  guilty  knowledge  of  the 
facts  constituting  the  military  expedi- 
tion, if  it  were  such,  are  questions  for 
the  jury,  under  proper  instructions, 
when  from  the  evidence  a  conclusion 
adverse  to  the  accused  may  rationally 
be  reached.  Hart  v.  U.  S.  (1898)  84 
Fed.  799,  28  C.  C.  A.  612,  affirming 
judgment  U.  S.  v.  Hart  (D.  C.  1897) 
78  Fed.  868. 

The  fact  that  men  intending  to  enlist, 
and  arms  and  munitions  designed  to  be 
used,  against  a  foreign  power,  are  car- 
ried in  the  same  ship,  and  landed  in 
such  foreign  country,  and  that  the  men 
there  handle  and  carry  the  arms  and 
munitions,  is  not  of  itself  absolutely 
conclusive  of  a  military  expedition; 
it  being  possible  that  the  men  may  in- 
tend to  act  merely  as  individuals  and 
simply  as  porters  of  the  arms.  In 
such  case  the  existence  of  a  military 
expedition  is  one  of  fact  for  the  jury. 
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F.  S.  v.  O'Brien  (C.  C.  1806)  75  Fed. 
900. 

Whether  secrecy  and  mystery  in  the 
arrangements  and  departure  of  the  ves- 
sel are  evidences  of  criminality,  or  oth- 
erwise, is  a  question  for  the  jury  alone. 
U.  S.  v.  Hart  (D.  C.  1897)  78  Fed.  868, 


judgment  affirmed  Hart  v.  U.  S.  (1898) 
84  Fed.  799,  28  C.  C.  A.  612. 
Cited    without    definite    application, 

U.  S.  v.  Trumbull  (D.  C.  1891)  48  Fed. 
94,  95;  The  Three  Friends  (D.  C. 
1897)  78  Fed.  175,  180,  182;  V.  S.  v. 
Murphy  (D.  C.  1897)  82  Fed.  893,  894. 


§10178.  (Crim.  Code,  §  14.)  Enforcement  by  courts;  employ- 
ment of  land  or  naval  forces. 
The  district  courts  shall  take  cognizance  of  all  complaints,  by 
whomsoever  instituted,  in  cases  of  captures  made  within  the  waters 
of  the  United  States,  or  within  a  marine  league  of  the  coasts  or  shores 
thereof.  In  every  case  in  which  a  vessel  is  fitted  out  and  armed,  or 
attempted  to  be  fitted  out  and  armed,  or  in  which  the  force  of  any  ves- 
sel of  war,  cruiser,  or  other  armed  vessel  is  increased  or  augmented, 
or  in  which  any  military  expedition  or  enterprise  is  begun  or  set  on 
foot,  contrary  to  the  provisions  and  prohibitions  of  this  chapter ;  and 
in  every  case  of  the  capture  of  a  vessel  within  the  jurisdiction  or  pro- 
tection of  the  tJnited  States  as  before  defined ;  and  in  every  case  in 
which  any  process  issuing  out  of  any  court  of  the  United  States  is  dis- 
obeyed or  resisted  by  any  person  having  the  custody  of  any  vessel  of 
war,  cruiser,  or  other  armed  vessel  of  any  foreign  prince  or  state,  or  of 
any  colony,  district,  or  people,  or  of  any  subjects  or  citizens  of  any 
foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  it  shall  be 
lawful  for  the  President,  or  such  other  person  as  he  shall  have  empow- 
ered for  that  purpose,  to  employ  such  part  of  the  land  or  naval  forces 
of  the  United  States,  or  of  the  militia  thereof,  for  the  purpose  of  taking 
possession  of  and  detaining  any  such  vessel,  with  her  prizes,  if  any, 
in  order  to  enforce  the  execution  of  the  prohibitions  and  penalties  of 
this  chapter,  and  the  restoring  of  such  prizes  in  the  cases  in  which  res- 
toration shall  be  adjudged;  and  also  for  the  purpose  of  preventing 
the  carrying  on  of  any  such  expedition  or  enterprise  from  the  terri- 
tory or  jurisdiction  of  the  United  States  against  the  territory  or  do- 
minion of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or 
people  with  whom  the  United  States  are  at  peace. 

R.  S.  §  5287.    Act  March  4,  1909,  c.  321,  §  14,  35  Stat.  1090. 


Notes  of  Decisions 


1 


6. 
6. 


Punishment  of  offenses  by  indictment. 
Presentation  of  grand  Jury  as  sufficient 
ground  of  suspicion. 
1  Arrest  and  incarceration  of  Mexican  by 

military  authorities. 
4.  Seizure  of  vessel  or  property  by  mili- 
tary officers. 
Plea  Justifying  seizure. 
Interference  with  Judiciary  In  proceed- 
ings under  statute. 
?.  Determination    on    preliminary    exami- 
nation of  question  as  to  military  ex- 
pedition. 
t  Affidavit  as  Justifying  commitment  for 

setting  expedition  on  foot. 
9.  Evidence    of    breach   of    neutrality    by 
arrested  vessel. 
Restoration  of  captured  property. 
U>  Authority  to  arrest  and  detain  suspect- 
ed person. 

See,  also,  notes  under  |  10177,  ante. 

I.  Psnishment  of  offenses  by  Indict- 
ment—Acts of  hostility  committed  by 
American  citizens  against  such  as  are 
in  amity  with  us,  being  in  violation  of 
the  treaty  and  against  the  public  peace, 
are  offenses  against  the  United  States 
io  far  as  they  were  committed  within 
the  territory  op  jurisdiction  thereof, 
•ad  as  audi  are  punishable  by  indict- 


10, 


ment  in  the  district  or  circuit  courts. 
Acts  of  the  kind  occurring  in  a  for- 
eign country  are  not  within  the  cogni- 
zance of  our  courts.  (1795)  1  Op. 
Atty.  Gen.  58. 

2.  Presentation  of  grand  Jury  as  suf- 
ficient ground  of  suspicion.— The  pres- 
entation of  a  grand  jury,  charged  with 
the  duty  of  inquiring  into  the  exist- 
ence of  the  organization  whose  object 
was  the  invasion  of  the  territory  of  a 
friendly  power,  that  they  believed  such 
organization  to  exist,  but  could  get 
no  evidence,  because  witnesses  refused 
to  testify  on  the  ground  that  their  an- 
swers might  criminate  them,  held  suf- 
ficient ground  of  suspicion.  IT.  S.  v. 
Quitman  (C.  C.  1854)  Fed.  Cas.  No. 
16,111. 

3.  Arrest  and  Incarceration  of  Mexi- 
can by  military  authorities.— An  order 
directing  the  arrest  of  a  Mexican  alien 
by  the  military  authorities  in  the  Unit- 
ed States  and  his  incarceration  with- 
out trial,  while  an  attempt  was  being 
made  to  secure  evidence  that  he  was 
endeavoring    to   violate    the   neutrality 
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laws,  held  void,  and  that  he  was  en- 
titled to  his  discharge  on  habeas  cor- 
pus. Ex  parte  Orozco  (D.  O.  1912) 
201  Fed.  106. 

4.  Seizure  of  vessel  or  property  by 
military  officers.— See,  also,  notes  under 
|  10181,  post. 

Property  may  be  seized  by  the  com- 
manding officer  of  a  military  force 
ordered  out  to  prevent  the  violation 
of  the  neutrality  act  of  1838,  with  a 
view  to  detaining  the  same  until  it 
should  be  proceeded  against  in  the 
manner  directed  by  law.  Stoughton 
v.  Dimick  (C.  O.  1855)  Fed.  Cas.  No. 
13,500. 

An  officer  in  the  army,  with  orders 
to  execute  the  neutrality  act  of  March 
10,  1838,  has  authority  to  arrest  a 
vessel  containing  arms  and  munitions 
of  war  intended  to  be  carried  to  insur- 
gent subjects  of  Great  Britain,  al- 
though the  vessel  itself  is  not  about 
to  pass  the  frontier.  Stoughton  v. 
Dimick  (1855)  29  Vt.  (3  Williams) 
535. 

5.  Ploa  justifying  seizure.— A  plea 
justifying  a  seizure  under  the  presi- 
dent's instructions  must  aver  that  the 
naval  or  military  force  was  employed 
for  that  purpose,  and  that  the  seizor 
belonged  to  the  force.  Gelston  v.  Hoyt 
(1818)  3  Wheat.  246,  330,  4  L.  Ed. 
381. 

6.  Interference  with  Judiciary  in  pro- 
ceedings under  statute.— The  executive 
has  no  right  to  interfere  with  the  ju- 
diciary in  proceedings  against  persons 
charged  with  being  concerned  in  hos- 
tile expeditions  against  friendly  na- 
tions.    (1895)  21  Op.  Atty.  Gen.  287. 

7.  Determination  on  preliminary  ex- 
amination of  question  as  to  military 
expedition.— The  question  whether  a 
military  expedition  against  a  nation 
with  which  the  United  States  were  at 
peace  was  really  to  depend  upon  war 
being  declared  will  not  be  determined 
upon  a  preliminary  examination.  U. 
S.  v.  Burr  (O.  C.  1807)  Fed.  Cas.  No. 
14,694a. 

8.  Affidavit  as  Justifying  commitment 
for  setting  expedition  on  foot.— Suffi- 
ciency of  affidavit  giving  translation  of 
letter  and  cipher,  taken  in  connection 
with  declarations  of  accused  to  jus- 
tify commitment  for  setting  on  foot 
a  military  expedition  against  a  nation 
with  which  the  United  States  were  at 
peace.  U.  S.  v.  Burr  (O.  O.  1807)  Fed. 
Cas.   No.   14,692a. 

9.  Evidence  of  breach  of  neutrality 
by  arrested  vessel.— Evidence  to  acquit 
or  condemn,  in  the  case  of  a  vessel 
arrested  for  breach  of  the  neutrality 
laws,  must,  in  the  first  instance,  come 
from  the  vessel  taken,  the  persons  on 
board,  and  the  examination  on  oath 
of  the  officers.     Moodie  v.  The  Betty 
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Carthcart  (D.  C.  1795)  Fed.  Cas.  No. 
9,742. 

10.  Restoration  of  captured  proper- 
ty.—The  district  courts  of  the  United 
States  have  jurisdiction  to  restore  to 
the  original  Spanish  owners,  in  amity 
with  the  United  States,  property  cap- 
tured by  a  French  vessel  whose  force 
was  increased  in  the  United  States  in 
violation  of  the  neutrality  of  the  Unit- 
ed States,  if  the  prize  be  brought  infra 
praesidia;  it  being  the  duty  of  the  neu- 
tral nation  in  such  case  to  restore  the 
property  to  its  owner.  The  Alerta  v. 
Bias  Moran  (1815)  13  U.  S.  (9  Crane h) 
359,  3  L.   Ed.   758. 

In  absence  of  an  act  of  Congress  on 
the  subject,  the  federal  courts  would 
have  authority  under  the  general  law 
of  nations  to  decree  restitution  of 
property  captured  in  violation  of  their 
neutrality,  under  a  commission  issued 
within  the  United  States  or  under  an 
armament  or  augmentation  of  the  ar- 
mament, or  crew,  of  the  captured  ves- 
sel within  the  same.  The  Estrella 
(1819)  17  U.  S.  298,  311,  4  L.  Ed.  574. 

Where  restitution  of  captured  prop- 
erty is  claimed  upon  the  ground  that 
the  force  of  the  cruiser  making  the 
capture  has  been  augmented  within  the 
United  States,  by  enlisting  men,  the 
burden  of  proving  such  enlistment  is 
thrown  upon  the  claimant;  and,  that 
fact  being  proved,  it  is  incumbent  on 
the  captors  to  show  by  proof  that  the 
persons  so  enlisted  were  subjects  or 
citizens  of  the  prince  or  state  under 
whose  flag  the  cruiser  sails,  transient- 
ly within  the  United  States,  in  order 
to  bring  the  case  within  the  proviso 
of  Act  June  5,  1794,  c.  226,  §  2,  and 
of  Act  April  20,  1818,  c.  83.    Id. 

If  a  captured  vessel  be  brought,  or 
comes,  infra  prsesidia  of  a  neutral  na- 
tion, that  nation  may  ascertain  wheth- 
er a  trespass  has  been  committed  on 
its  own  neutrality  by  the  vessel  which 
has  made  the  capture.     Id. 

A  cruiser,  commissioned  under  au- 
thority of  Carthagena,  in  war  with 
Spain,  captured  on  the  high  seas  as 
prize  a  vessel  belonging  to  the  sub- 
jects of  Spain,  and  put  a  prize  crew  on 
board.  The  captured  vessel  was  aft- 
erwards taken  by  a  private  armed  ves- 
sel of  the  United  States,  and  the  car- 
go taken  out  and  brought  into  the 
United  States  for  adjudication  as  the 
property  of  their  enemy.  Held,  that 
the  property  should  be  restored  to  the 
Carthagena  prize  master,  since  where 
a  captured  prize  is  brought  innocent- 
ly within  our  jurisdiction*  it  will  be 
restored  to  the  state  from  which  it  was 
forcibly  taken  by  the  act  of  our  own 
citizens.  The  Neustra  Senora  de  la 
Caridad  Q819)  17  U.  S.  (4  Wheat.) 
497,  4  L.  Ed.  624. 

The  existence  of  a  war  between  two 
countries  being  recognized  by  our  gov- 
ernment,  the   duty   of   our   courts   ia, 
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where  the  property  of  either  belliger- 
ent is  brought  Innocently  within  oar 
jurisdiction,  to  leave  things  as  we  find 

them,  or  to  restore  them  to  the  state 
from  which    they   have   been    forcibly 

removed  by   our  citizens.     Id. 

Where  a  claim  is  tried  to  a  vessel 
captured  in  violation  of  neutrality,  and 
the  case  is  continued  for  further  proof, 
and  on  the  coming  in  of  the  proof  it 
is  shown  that  the  vessel  was  not  sub- 
ject to  capture,  though  she  was  fur- 
nished with  defective  papers,  the  court 
will  decree  restitution  of  the  vessel, 
hot  decree  all  costs  of  the  suit  against 
claimant  The  Venus  (1820)  18  U.  S. 
(5  Wheat)  127,  5  L.  Ed.  50. 

Whenever  a  capture  is  made  by  any 
belligerent  in  violation  of  our  neutrali- 
ty, if  the  prize  come  voluntarily  with- 
in our  jurisdiction,  it  shall  be  restored 
to  the  original  owners,  but  jurisdic- 
tion in  cases  of  violation  of  neutrali- 
ty is  not  carried  beyond  authority  to 
decree  restoration  of  the  specific  prop- 
erty, with  costs  and  expenses,  during 
the  pending  of  the  judicial  proceed- 
ings. La  Amistad  de  Rues  (1820)  18 
U.  S.  (5  Wheat)  385,  389,  5  L.  Ed. 
115. 

Where  restitution  of  property  taken 
as  prize  is  claimed  by  the  original  own- 
ers in  our  courts,  on  the  ground  of 
the  illegal  armament  of  the  captor 
in  our  ports,  the  burden  of  proof  rests 
on  the  claimants;  and,  to  justify  a 
restitution,  the  violation  of  neutrality 
must  be  clearly  made  out     Id. 

A  vessel  captured  by  an  armed  ves- 
sel fitted  out  in  a  port  of  the  United 
States,  in  violation  of  our  neutrality, 
will  be  restored  to  the  original  own- 
ers, and  the  claim  of  an  alleged  bona 
fide  purchaser  in  a  foreign  port  re- 
jected. The  La  Conception  (1821)  19 
U.  8.  (6  Wheat.)  235,  5  L.  Ed.  249; 
The  Fanny  (1824)  22  TJ.  S.  (9  Wheat) 
658,  6  L.  Ed.  184. 

On  a  claim  for  a  vessel  as  captured 
in  violation  of  neutrality  laws,  evi- 
dence considered,  and  held  to  show 
that  there  was  a  bona  file  sale  of  the 
ship,  which  demanded  a  restitution  of 
the  vessel  seized.  The  'Monte  Allegre 
11822)  18  U.  S.  (7  Wheat.)  520,  5  L. 
Ed.  513. 

Prizes  made  by  armed  vessels,  which 
have  violated  the  statutes  for  pre- 
serving the  neutrality  of  the  United 
States,  will  be  restored  if  brought  in- 
to our  ports.  The  Santissima  Trini- 
dad (1822)  20  U.  S.  (7  Wheat)  283, 
5  L.  Ed.  454;  The  Gran  Para  (1822) 
20  U.  S.  (7  Wheat.)  471,  5  L.  Ed.  501. 

An  offense  against  our  neutrality 
does  not  adhere  to  the  vessel  under 
every  change  of  circumstance;  but  if 
an  offense  be  committed  during  the 
cruise  for  which  the  vessel  was  origi- 
nally equipped,  and  a  colorable  termi- 
nation of  which  only  has  been  made, 
the  delictum  is  not  purged.    The  Gran 


Para  (1822)  20  TJ.  8.  (7#Wheat)  471, 
6  L.  Ed.  501. 

An  augmentation  of  force  in  a  neu- 
tral territory,  or  an  illegal  outfit,  does 
not  affect  captures  made  after  the 
original  cruise  is  terminated.  The 
Santissima  Trinidad  (1822)  20  U.  S. 
(7  Wheat.)  283,  5  L.  Ed.  454. 

Property  captured  in  violation  of  the 
neutrality  of  the  United  States  will 
be  restored  to  its  former  owners,  if 
claimed  by  the  original  wrongdoer, 
though  It  may  have  come  back  to  his 
possession  after  a  regular  condemna- 
tion as  prize.  The  Arrogante  Barce- 
lona (1822)  20  U.  S.  (7  Wheat)  496, 
6  L.  Ed.  507. 

A  bona  fide  purchaser,  in  a  foreign 
port,  without  notice,  of  a  vessel  cap- 
tured in  violation  of  our  neutrality, 
and  restored  by  our  courts  to  the 
original  owners,  is  entitled  to  be  re- 
paid the  freight  paid  by  him  on  the 
good*  captured;  and  an  innocent  Car- 
rie.* of  such  goods,  they  having  been 
transshipped  in  a  foreign  port,  is  en- 
titled to  freight  out  of  the  goods.  The 
Fanny  (1824)  22  U.  S.  (9  Wheat) 
058,  067,  6  L.  Ed.  184. 

The  United  States,  having  captured 
a  vessel  for  alleged  violation  of  neu- 
trality laws,  delayed  bringing  her  in  for 
condemnation  for  175  days,  and  contin- 
ued to  use  her  in  military  and  naval 
service  under  a  charter  party  which 
stipulated  that  it  should  be  void  if  the 
vessel  was  confiscated,  and  by  which 
the  United  States  agreed  to  pay  $200 
a  day  for  the  use  of  her.  Held,  upon 
a  decree  of  restitution,  that,  the  Unit- 
ed States  having  submitted  to  the  ju- 
risdiction, a  judgment  for  damages  for 
demurrage  could  properly  be  rendered 
against  it,  and  that  claimant  was  fairly 
entitled  to  $200  per  diem  from  the 
seisure  until  the  vessel  was  actually 
surrendered  for  adjudication,  and  also 
to  her  value  in  money,  with  interest  to 
the  decree  of  restitution.  U.  S.  v.  The 
Nuestra  Senora  De  Begla  (1883)  108  TJ. 
S.  92,  2  Sup.  Ct.  287,  27  U  Ed.  662. 

Though  the  question  of  prize  or  no 
prize  belongs  exclusively  to  the  courts 
of  the  captor,  a  neutral  will  restore  a 
prize  wrongfully  taken  by  one  of  the 
belligerents  in  violation  of  the  rights 
of  the  neutral.  Chacon  v.  Eighty-Nine 
Bales  of  Cochineal  (C.  C.  1S21)  Fed. 
Cas.  No.  2,568. 

Though  the  capture  of  an  English  ves- 
sel by  a  French  vessel  within  the  coast- 
line jurisdiction  of  the  United  States 
during  the  existence  of  hostilities  be- 
tween France  and  England  is  an  of- 
fense against  the  United  States  as  a 
neutral  power,  yet.  as  it  is  not  neces- 
sary to  bring  the  captured  vessel  within 
the  territory  of  the  captors  in  order  to 
vest  the  right  of  property  in  the  cap- 
tors, admiralty  will  not  entertain  juris- 
diction of  a  libel  filed  by  the  British 
owners  of  the  captured  vessel  for  the 
restoration  thereof,  as  redress  of  the 
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offense  against  the  United  States  should 
be  left  in  the  first  instance  to  the  exec- 
utive department  of  the  government. 
Moxon  v.  The  Fanny  (D.  C.  1793)  Fed. 
Cas.  No.  9,895. 

The  capture  of  a  vessel  from  a  bel- 
ligerent, by  an  American  citizen,  under 
a  foreign  commission,  is  unlawful,  and 
the  court  will  decree  a  restitution. 
Talbot  v.  Janson  (1795)  3  U.  S.  (3 
Dall.)  133,  1  L.  Ed.  540;  Jansen  v.  The 
Vrow  Christina  Magdalena  (D.  C.  1794) 
Fed.  Cas.  No.  7,216. 

It  is  unlawful  for  an  American  ves- 
sel, commanded  by  an  American  citi- 
zen, to  cruise  in  concert  with  a  foreign 
privateer,  and  if  a  capture  is  made  by 
the  former  with  the  aid  of  the  latter, 
restitution  will  be  awarded.    Id. 

The  capture  of  a  vessel  of  a  nation 
at  peace  under  a  treaty  with  the  Unit- 
ed States,  made  by  an  armed  vessel  il- 
legally fitted  out  in  the  ports  of  the 
United  States,  and  commanded  by  an 
American  citizen,  though  he  sets  up  the 
right   of   expatriation,   being   unlawful, 


restitution  will  J>e  restored  by  the  dis- 
trict court,  if  brought  into  its  jurisdic- 
tion.    Id. 

Fitting  out  a  privateer  by  American 
citizens  in  one  of  our  ports,  to  cruise 
against  a  belligerent  power  at  peace 
with  the  United  States,  is  unlawful,  and 
our  courts  will  award  restitution  of  a 
prize  taken  by  her.     Id. 

II.  Authority  to  arrest  and  detain 
suspected  person.— This  section  held  not 
to  authorize  the  president  to  use  the 
military  power  in  time  of  peace  to  ar- 
rest without  a  warrant  and  imprison 
without  the  benefit  of  a  trial  a  person 
within  the  United  States  merely  sus- 
pected of  intention  to  organize  an  ex- 
pedition in  aid  of  a  revolution  in  his 
own  country  with  which  the  United 
States  is  at  peace.  Ex  parte  Orozco 
"(D.  C.  1912)  201  Fed.  106. 

Cited    without    definite    application, 

Wiborg  v.  U.  S.  (1896)  16  Sup.  Ct 
1127,  1133,  163  U.  S.  632,  41  L.  Ed. 
289. 


§  10179.  (Crim.  Code,  §  15.)  Compelling  foreign  vessels  to  depart. 
It  shall  be  lawful  for  the  President,  or  such  person  as  he  shall 
empower  for  that  purpose,  to  employ  such  part  of  the  land  or  naval 
forces  of  the  United  States,  or  of  the  militia  thereof,  as  shall  be 
necessary  to  compel  any  foreign  vessel  to  depart  the  United  States 
in  all  cases  in  which,  by  the  laws  of  nations  or  the  treaties  of  the 
United  States,  she  ought  not  to  remain  within  the  United  States. 
R.  S.  §  528a    Act  March  4,  1909,  c.  321,  §  15,  35  Stat.  1091. 

Cited  without  definite  application, 
Wiborg  v.  U.  S.  (1896)  16  Sup.  Ct.  1127, 
1133,  163  U.  S.  632,  41  L.  Ed.  289. 

§  10180.  (Crim.  Code,  §  16.)     Bonds  from  armed  vessels  on  clear- 
ing. 
The  owners   or  consignees  of  every  armed  vessel   sailing  out 
,  of  the  ports  of,  or  under  the  jurisdiction  of,  the  United  States, 
belonging  wholly  or  in  part  to  citizens  thereof,  shall,  before  clearing 
out  the  same,  give  bond  to  the  United  States,  with  sufficient  sureties, 
in  double  the  amount  of  the  value  of  the  vessel  and  cargo  on  board, 
including  her  armament,  conditioned  that  the  vessel  shall  not  be  em- 
ployed by  such  owners  to  cruise  or  commit  hostilities  against  the  sub- 
jects, citizens,  or  property  of  any  foreign  prince  or  state,  or  of  any 
colony,  district,  or  people,  with  whom  the  United  States  are  at  peace. 

R.  S.  §  5289.    Act  March  4, 1909,  c.  321,  §  16,  35  fetat.  1091. 

Notes  of  Decisions 


Power  to  require  bond.— A  federal 
judge  has  power,  on  just  grounds  of 
suspicion,  to  require  a  bond  to  observe 
the  neutrality  laws.  TJ.  S.  v.  Quitman 
(C.  O.  1854)  Fed.  Cas.  No.  16,111. 


Cited    without    definite    application, 

U.  S.  v.  Quincy  (1832)  6  Pet  445,  466, 
8  L.  Ed.  458;   Wiborg  v.  U.  S.  (1896) 
16  Sup.  Ct.  1127,  1133,  163  U.  S.  632, 
41  Lr.  Ed.  289. 


§  10181.  (Crim.  Code,  §  17.)     Detention  by  collectors  of  customs. 

The  several  collectors  of  the  customs  shall  detain  any  vessel 
manifestly  built  for  warlike  purposes,  and  about  to  depart  the  United 
States,  or  any  place  subject  to  the  jurisdiction  thereof,  the  cargo  of 
which  principally  consists  of  arms  and  munitions  of  war,  when  the 
number  of  men  shipped  on  board,  or  other  circumstances,  render  it 
probable  that  such  vessel  is  intended  to  be  employed  by  the  owners 
to  cruise  or  commit  hostilities  upon  the  subjects,  citizens,  or  property 
of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people 
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with  whom  the  United  States  are  at  peace,  until  the  decision  of  the 
President  is  had  thereon,  or  until  the  owner  gives  such  bond  and  se- 
curity as  is  required  of  the  owners  of  armed  vessels  by  the  preceding 
section. 

R.  S.  |  5290.    Act  March  4,  1909,  c.  321;  §  17,  35  Stat  1091. 


Notes  of  Decisions 


Authority  to  detain  vessels.— Collect- 
or's authority  to  detain  vessels  defined. 
U.  S.  v.  Quincy  (1832)  6  Pet  445,  463, 
8  L.  Ed.  458. 

It  is  not  enough  to  justify  a  collector 
of  customs  in  refusing  clearance  to  a 
vessel  and  her  cargo,  under  this  section, 
that  it  is  the  purpose  of  her  intended 
voyage  to  transport  arms  and  muni- 
tions of  war  for  the  use  of  an  insurrec- 
tionary party  in  a  country  with  which 
the  United  States  are  at  peace.  Hen- 
dricks v.  Gonzalez  (1895)  67  Fed.  351, 
14  C.  C.  A.  659. 

The  neutrality  act  of  1838  authorized 
collectors  and  other  officers  therein 
named  to  seize  and  detain  vessels  about 
to  pass  the  frontier  for  a  place  within  a 
foreign  state  or  colony  coterminous 
with  the  United  States  when  they  had 
reason  to  believe  that  such  vessels 
were  to  be  employed  in  a  military  ex- 
pedition or  operation  against  such  state 
or  colony.  Held,  that  the  term  "fron- 
tier" meant  a  tract  of  country  contigu- 
ous to  the  boundary  line,  and  it  was  not 
material  whether  such  vessels  were 
actually  intended  to  be  passed  across 
the  boundary  line  into  tbe  foreign  ter- 


ritory. Stoughton  v.  Mott  (1843)  15 
Vt  162. 

Wrongful  detention  and  action  there- 
fore—Where an  officer  seized  a  vessel 
and  goods,  under  the  law  of  congress 
passed  March  10,  1838,  and  neglected 
to  procure  a  warrant  from  the  district 
court,  within  10  days,  to  justify  the 
detention,  as  required  by  that  act,  held, 
that  the  detention,  after  10  days,  was 
wrongful,  and  that  an  action  could  be 
sustained:  in  the  state  courts  for  such 
wrongful  detention.  Stoughton  v.  Mott 
(1841)   13  Vt  175. 

Evidence  of  illegal  seizure.— A  sen- 
tence of  restitution  in  the  district  court 
of  the  United  States  of  a  vessel  seized 
by  a  collector  is  conclusive  evidence,  in 
an  action  of  trespass  brought  by  the 
owner  against  the  collector,  that  the 
seizure  was  illegal.  Hoyt  v.  Gelston 
(N.   Y.  1816)   13  Johns.  141. 

Cited    without    definite    application, 

Wiborg  v.  U.  S.  (1896)  16  Sup.  Ct. 
1127,  1133,  163  U.  S.  632,  41  U  Ed. 
289;  U.  S.  v.  Hughes  (D.  C.  1895)  70 
Fed.   972,   975. 


§  10182.  (Crim.  Code,  §  18.)     Construction  of  this  chapter;   tran- 
sient aliens ;   prosecutions  for  treason  or  piracy  not  affected. 
The  provisions  of  this  chapter  shall  not  be  construed  to  extend 
to  any  subject  or  citizen  of  any  foreign  prince,  state,  colony,  dis- 
trict, or  people  who  is  transiently  within  the  United  States  and  en- 
lists or  enters  himself  on  board  of  any  vessel  of  war,  letter  of  marque, 
or  privateer,  which  at  the  time  of  its  arrival  within  the  United  States 
was  fitted  and  equipped  as  such,  or  hires  or  retains  another  subject 
or  citizen  of  the  same  foreign  prince,  state,  colony,  district,  or  people 
'who  is  transiently  within  the  United  States  to  enlist  or  enter  himself 
to  serve  such  foreign  prince,  state,  colony,  district,  or  people  on  board 
such  vessel  of  war,  letter  of  marque,  or  privateer,  if  the  United  States 
shall  then  be  at  peace  with  such  foreign  prince,  state,  colony,  district, 
or  people.    Nor  shall  they  be  construed  to  prevent  the  prosecution  or 
punishment  of  treason,  or  of  any  piracy  defined  by  the  laws  of  the 
United  States. 

R.  S.  |  5291.     Act  March  4,  1909,  c.  321,  §  18,  35  Stat  1091. 

Cited    without    definite    application,      1127,  1133,  163  U.  S.  632,  41  L.  Ed. 
Wiborg  v.   U.   S.    (1896)    16   Sup.   Ct      289. 

§  10182a.  (Res.  March  4,  1915,  No.   14.)     Withholding  clearance 
from  vessel ;  departing,  etc.,  without  clearance  punishable,  and 
vessel  to  be  forfeited;    employment  of  land  and  naval  forces 
to  carry  out  provisions  authorized ;  extent  of  application  of  pro- 
visions. 
That,  from  and  after  the  passage  of  this  resolution,  and  during  the 
existence  of  a  war  to  which  the  United  States  is  not  a  party,  and  in 
order  to  prevent  the  neutrality  of  the  United  States  from  being  vio- 
lated by  the  use  of  its  territory,  its  ports,  or  its  territorial  waters  as 
the  base  of  operations  for  the  armed  forces  of  a  belligerent,  contrary 
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to  the  obligations  imposed  by  the  law  of  nations,  the  treaties  to 
which  the  United  States  is  a  party,  or  contrary  to  the  statutes  of 
the  United  States,  the  President  be,  and  he  is  hereby,  authorized  and 
empowered  to  direct  the  collectors  of  customs  under  the  jurisdiction 
of  the  United  States  to  withhold  clearance  from  any  vessel,  Ameri- 
can or  foreign,  which  he  has  reasonable  cause  to  believe  to  be  about 
to  carry  fuel,  arms,  ammunition,  men,  or  supplies  to  any  warship, 
or  tender,  or  supply  ship  of  a  belligerent  nation,  in  violation  of  the 
obligations  of  the  United  States  as  a  neutral  nation. 

In  case  any  such  vessel  shall  depart  or  attempt  to  depart  from  the 
jurisdiction  of  the  United  States  without  clearance  for  any  of  the 
purposes  above  set  forth,  the  owner  or  master  or  person  or  persons 
having  charge  or  command  of  such  vessel  shall  severally  be  liable  to 
a  fine  of  not  less  than  $2,000  nor  more  than  $10,000,  or  to  imprison- 
ment not  to  exceed  two  years,  or  both,  and,  in  addition,  such  vessel 
shall  be  forfeited  to  the  United  States. 

That  the  President  of  the  United  States  be,  and  he  is  hereby, 
authorized  and  empowered  to  employ  such  part  of  the  land  or  naval 
forces  of  the  United  States  as  shall  be  necessary  to  carry  out  the 
purposes  of  this  resolution. 

That  the  provisions  of  this  resolution  shall  be  deemed  to  extend 
to  all  land  and  water,  continental  or  insular,  within  the  jurisdiction 
of  the  United  States.    (38  Stat.  1226.) 

This  was  a  joint  resolution  entitled  "Joint  resolution  to  empower  the  Presi- 
dent to  better  enforce  and  maintain  the  neutrality  of  the  United  States,"  cited 
above. 


CHAPTER  THREE 

Offenses  against  the  Elective  Franchise,  and  Civil  Rights 

of  Citizens 


Sec. 

10183.  Conspiracy  to  injure,  etc.,  per- 

sons in  the  exercise  of  civil 
rights;    punishment  for. 

10184.  Depriving  citizens  of  civil  rights 

under  color  of  State  laws,  etc. ; 
punishment  for. 

10186.  Conspiring  to  prevent  officer 
from  performing  duties;  pun- 
ishment for. 

10186.  Unlawful  presence  of  troops  at 
polls;    punishment  for. 


Sec. 

10187.  Intimidating  voters  by  Army  or 

Navy    officers,    etc.;     punish- 
ment for. 

10188.  Army  or  Navy  officers  prescrib- 

ing qualifications  of  voters. 

10189.  Interfering    with    election    offi- 

cers  by   Army   or   Navy    offi- 
cers, etc. 

10190.  Additional     punishment ;       suf-  v 

frage  by  officers,  etc.,  not  im- 
paired. 


§  10183.  (Crim.  Code,  §  19.)  Conspiracy  to  injure,  etc.,  persons 
in  the  exercise  of  civil  rights;  punishment  for. 
If  two  or  more  persons  conspire  to  injure,  oppress,  threaten, 
or  intimidate  any  citizen  in  the  free  exercise  or  enjoyment  of  any  right 
or  privilege  secured  to  him  by  the  Constitution  or  laws  of  the  United 
States,  or  because  of  his  having  so  exercised  the  same,  or  if  two  or 
more  persons  go  in  disguise  on  the  highway,  or  on  the  premises  of 
another,  with  intent  to  prevent  or  hinder  his  free  exercise  or  enjoy- 
ment of  any  right  or  privilege  so  secured,  they  shall  be  fined  not  more 
than  five  thousand  dollars  and  imprisoned  not  more  than  ten  years, 
and  shall,  moreover,  be  thereafter  ineligible  to  any  office,  or  place  of 
honor,  profit,  or  trust  created  by  the  Constitution  or  laws  of  the  United 
States. 

R.  S.  §  5508.    Act  March  4,  1909,  c.  321,  §•  19,  85  Stat.  1092. 

Notes  of   Decisions 

1.  Constitutionality    and   validity.  3.    Violation  of  statute  in  general. 

2.  Relation  of  section  10201  with  offenses        4.    Meaning  of  word  "citizen." 

under  this  section.  &    Citizens  protected. 
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I  Meaning  of  "rights"  and  "privileges" 

In  general. 
7.  Right  or  privilege  to  vote. 
I  Public  employment. 
i  Freedom   from   slavery   or  Involuntary 

servitude. 
10.  Protection  against  violence. 
XL  Speedy  and  public  trial 

II  Right  to  testify. 

11  Right  to  inform  officer  of  violation  of 

law. 
11  Right  to  lease  and  cultivate  land. 
15.  Perfection  of  title  to  public  land. 
It  Defenses  and  bar  to  prosecution. 
17.  Indictment  or  information. 
It  Evidence. 

IS.  Instructions   and*  questions  for  Jury. 
SL  Conviction  of  conspiracy  where  felony 

is  not  proved,  and  vice  versa. 
2L  Punishment. 

See,  also,  notes  under  Const.  Amend. 
15,  f  1.  See,  also,  |  1686,  ante,  and 
notes  thereunder. 

i.  Constitutionality     and     validity.— 

This  section  is  constitutional  and  valid. 
The  Ku-Klux  Cases  (1884)  4  Sup.  Ct. 
152, 153,  110  U.  S.  661,  28  L.  Ed.  274; 
U.  a  v.  WaddeU  (1884)  112  U.  S.  76, 
5  Sap.  Ct  35,  28  L.  Ed.  673  (on  cer- 
tificate from  [C.  C.  1883]  16  Fed.  221) ; 
U.  S.  v.  Lackey  (D.  C.  1900)  99  Fed. 
852;  U.  8.  v.  Morris  (D.  C.  1903)  126 
Fed.  322. 

Congress  may  protect  a  citizen  in 
the  exercise  of  rights  conferred  by  the 
constitution  necessary  to  the  welfare 
of  the  government,  and  may  enact  R. 
S.  |  5508  (embodied  herein),  and  sec- 
tion 5520,  punishing  persons  conspir- 
ing to  prevent  by  force  or  threat  any 
lawful  voter  from  casting  his  vote  for 
presidential  electors  or  members  of 
congress.  The  Ku-Klux  Cases  (1884) 
4  Sup.  Ct  152,  159,  110  U.  S.  661,  28 
L  Ed.  274. 

R.  8.  {  5508  (embodied  herein),  and 
section  5509  are  constitutional.  Motes 
v.  U.  S.  (1900)  20  Sup.  Ct.  993,  996, 
178  U.  S.  458,  44  L.  Ed.  1150. 

Const  Amend.  14,  §  5,  authorizes 
congress  to  adopt  such  legislation  as  is 
necessary  to  control  and  counteract 
state  abridgment  of  constitutional 
rights  and  privileges  of  citizens,  and 
the  Enforcement  Act  of  1870  (R.  S. 
f  2004  et  seq.,  and  section  6506  et 
seq.  [this  compilation,  |§  3906,  10183, 
et  seq.])  and  the  Civil  Rights  Act  of 
1875  (ante,  §  3926  et  seq.)  apply  only 
to  such  rights  as  are  granted  by  and 
dependent  on  the  federal  constitution 
and  laws  of  the  United  States.  U.  S. 
v.  Sanges  (C.  C.  1891)  48  Fed.  78,  87, 
writ  of  error  dismissed  (1892)  12  Sup. 
Ct  609,  144  U.  S.  310,  36  L.  Ed  445. 

This  section  is  a  lawful  exercise  of 
the  authority  of  Congress,  but  the 
guaranty  is  dependent  on  the  constitu- 
tion and  laws  of  the  United  States  and 
treaties,  and  does  not  protect  any  oth- 
er right  U.  S.  v.  Moore  (C.  C.  1904) 
129  Fed.  630. 

In  the  exercise  of  the  powers  given 
by  the  fourteenth  and  fifteenth  amend- 
ments  to    the    Constitution    Congress 


has  passed  several  acts  embodied  in  R. 
S.  If  2004,  6507-5609  (see  this  com- 
pilation, §|  3966,  10183).  U.  S.  v. 
Lackey  <D.  C.  1900)  99  Fed.  952,  956, 
reversed  (1901)  107  Fed.  114,  46  C. 
C.  A.  189,  53  L.  R.  A.  660. 

2.  Relation  of  section  10201  with  of- 
fense* under  this  section.— R.  S.  | 
6440,  post,  |  10201,  has  no  connection 
with  such  an  offense  as  R.  S.  §  5508 
(embodied  herein),  relates  to.  U.  S.  v. 
Patrick  (C.  C.  1893)  54  Fed.  888,  349. 

3.  Violation  of  statute  in  general,— 

The  offenses  provided  for  by  this  stat- 
ute do  not  consist  in  the  mere  band- 
ing or  conspiring  of  two  or  more  per- 
sons together,  but  in  their  banding  or 
conspiring  with  the  intent  or  for  any 
of  the  purposes  specified,  and  to  bring 
a  case  under  the  operation  of  this  stat- 
ute it  must  appear  that  the  right,  the 
enjoyment  of  which  the  conspirators 
intended  to  hinder  or  prevent  was  one 
granted  or  secured  by  the  constitution 
or  laws  of  the  United  States.  U.  S.  v. 
Cruikshank  (1875)  92  U.  S.  542,  548, 
23  L.  Ed.  588. 

Private  individuals  who  take  a  pris- 
oner from  the  custody  of  state  officers 
and  murder  him  to  prevent  his  trial  do 
not  thereby  deprive  him  of  any  right 
secured  by  the  constitution  and  laws 
in  violation  of  the  fourteenth  amend- 
ment, and  they  are  not  indictable  un- 
der these  sections  for  conspiracy  to 
injure  the  prisoner.  U.  S.  v.  Powell 
(1909)  29  Sup.  Ct.  690,  212  U.  S.  664, 
63  L.  Ed.  653. 

It  makes  no  difference  in  guilt  if  the 
motive  of  one  joining  a  conspiracy  was 
not  illegal  at  the  time  of  joining,  if  he 
was  afterwards  aware  of  its  illegality, 
and  still  remained  a  member.  U.  S.  v. 
Mitchell  (C.  C.  1871)  Fed.  Cas.  No. 
15,790. 

Where  a  person  has  procured  a  de- 
cree of  the  United  States  circuit  court 
quieting  his  title  to  land,  and  enjoining 
certain  persons  from  interfering  with 
his  possession,  and  has  instituted  con- 
tempt proceedings  against  them  for  vi- 
olating such  injunction,  a  conspiracy 
among  them  to  intimidate  or  injure 
him  on  account  of  such  proceedings  is 
indictable  and  punishable  in  the  federal 
courts,  under  this  section.  U.  S.  v. 
Lancaster  (C.  C.  1891)  44  Fed.  896, 
10  L.  R.  A.  333. 

When  a  conspiracy  is  directed 
against  a  citizen  in  the  exercise  of  a 
federal  right  or  privilege  with  the  in- 
tent to  prevent  the  exercise  of  such 
right  or  privilege,  there  is  an  interfer- 
ence with  national  authority,  and  the 
criminal  acts  done  pursuant  thereto 
are  within  the  statute,  and  come  with- 
in the  legitimate  cognizance  of  the  fed- 
eral courts.  U.  S.  v.  Patrick  (C.  C. 
1893)  54  Fed.  338,  346. 

R.  S.  {  5447,  post,  §  10233,  relates 
to  assaults,  resistances,  or  interfer- 
ences by  an  individual,  and  to  the  use 
of  deadly  or  dangerous  weapons  with 
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intent  to  commit  bodily  injury,  or  to 
deter  or  prevent  the  person  authorized 
from  discharging  his  duty,  and  it  does 
not  deal  with  the  case  of  conspiracy 
and  the  actual  commission  of  personal 
or  bodily  injury,  and  is  entirely  con- 
sistent with  R.  S.  {  5508  (embodied 
herein),  and  section  5509,  which  only 
extend  the  same  principle  to  crimes 
actually  committed  pursuant  to  a  con- 
spiracy to  prevent  the  exercise  of  the 
authority  conferred  by  law.     Id. 

There  is  a  deprivation  of  equal  pro- 
tection of  the  laws  where  the  officers 
of  the  law,  with  knowledge  of  the  pub- 
lic outrages  and  crimes  committed  by 
defendants,  willfully  failed  to  employ 
legal  means  to  bring  the  offenders  to 
trial  because  of  the  color  of  their  vic- 
tims. U.  S.  v.  Blackburn  (D.  C.  1874) 
Fed.  Cas.  No.  14.603. 

4.  Meaning   of   word   "citizen."— The 

word  "citizen,"  as  it  occurs  in  this 
section,  is  used  in  its  strict  sense,  as 
contrasted  with  "alien,"  and  not  as 
synonymous  with  "resident,"  "inhabit- 
ant," or  "person."  Baldwin  v.  Franks 
(1887)  120  U.  S.  678,  7  Sup.  Ct.  656, 
763,  30  L.  Ed.  766,  reversing  judgment 
In  re  Baldwin  (C.  C.  1886)  27  Fed. 
187. 

5.  Citlzons  protected.— This  section 
was  not  intended  for  the  sole  protec- 
tion of  the  civil  rights  of  citizens  of 
African  descent,  depending  entirely  on 
the  federal  Constitution  and  laws  pass- 
ed in  accordance  therewith,  but  pro- 
tected all  citizens  in  the  civil  rights 
guaranteed  and  secured  to  them  by  the 
Constitution  and  laws  of  the  United 
States.  Felix  v.  U.  S.  (1911)  186  Fed. 
685,  108  C.  C.  A.  503. 

6.  Meaning  of  "rights"  and  "privileg- 
es" in  general.— This  section  presup- 
poses that  the  right  or  privilege  in- 
volved has  been  secured  by  the  consti- 
tution and  laws  of  the  United  States. 
U.  S.  v.  Sanges  (C.  C.  1891)  48  Fed. 
78,  84,  writ  of  error  dismissed  (1892) 
12  Sup.  Ct  609,  144  U.  S.  310,  36  L. 
Ed.   445. 

The  words  "rights"  and  "privileg- 
es" are  used  in  this  section  to  include 
that  which  one  has  a  legal  claim  to  do, 
and  mean  "legal  power,"  "authority," 
"immunity  granted  by  authority,"  "the 
investure  with  special  or  peculiar 
rights,"  with  the  qualification  that  the 
right  or  privilege  must  be  derived  from 
or  secured  by  the  federal  Constitution 
or  laws.  U.  S.  v.  Patrick  (C.  C.  1893) 
54  Fed.  338,  348. 

R.  S.  §  5508  (embodied  herein),  and 
section  5509  are  confined  to  rights  or 
privileges  created  and  secured  by  the 
Constitution,  and  can  never  extend  to 
offenses  affecting  rights  or  privileges 
of  citizens,  which  exist  by  state  au- 
thority alone.     Id. 

7.  Right  or  privilege  to  vote.— Re- 
peal by  Act  Feb.  8,  1894,  of  all  sec- 
tions of  R.  S.  tit.  70,  c.  7,  relating  to 
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offenses  against  elective  franchise,  did 
not  withdraw  offenses  of  election  offi- 
cers from  operation  of  R.  S.  §  5508 
(embodied  herein).  Guinn  v.  U.  S. 
(1915)  35  Sup.  Ct.  926,  238  U.  S.  347, 
59  L.  Ed.  1340;  U.  S.  v.  Mosley  (1915) 
35  Sup.  Ct.  904,  238  U.  S.  383,  59  L. 
Ed.  1355. 

The  one-year  limitation  prescribed 
by  Civ.  Code  La.  art  3536,  for  actions 
for  damages,  and  not  the  five-year  lim- 
itation prescribed  by  R.  S.  §  1047, 
ante,  §  1712,  against  penalties  and  for- 
feitures, must  govern  a  civil  action  for 
an  assault  committed  in  attempting  to 
prevent  plaintiff  from  voting,  contrary 
to  title  24  of  the  Revised  Statutes 
(this  compilation,  tit.  24),  securing 
equal  rights  to  citizens,  in  view  of  the 
provisions  of  R.  S.  if  1979-1981,  5508. 
5510  (this  compilation,  §1  3932-3934, 
10183,  10184),  which  provide  criminal 
proceedings  and  punishment  for  the 
public  wrong,  and  actions  in  law  or 
equity  for  the  redress  of  any  private 
injury,  without  prescribing  any  specific 
limitation  for  such  actions.  O* Sullivan 
v.  Felix  (1914)  34  Sup.  Ct.  596,  233 
U.  S.  318,  58  L.  Ed.  980. 

The  right  to  have  one's  vote  at  an 
election  for  member  of  Congress  count- 
ed is  as  open  to  protection  by  Congress 
as  is  the  right  to  vote  itself.  U.  S.  v. 
Mosley  (1915)  35  Sup.  Ct  904,  238  U. 
S.  383,  59  L.  Ed.  1355. 

A  conspiracy  of  state  election  officers 
to  omit  returns  from  certain  precincts 
at  election  of  Congressmen  from  their 
count  and  from  their  return  is  indicta- 
ble under  Cr.  Code,  March  4,  1909,  8 
19.    Id. 

State  election  officials,  who  conspire 
to  deprive  legal  citizens  of  their  right 
to  vote  under  Const.  Amend.  15,  are  in- 
dictable under  this  section.  Guinn  v. 
U.  S.  (1915)  35  Sup.  Ct.  926,  238  U. 
S.  347,  59  L.  Ed.  1340. 

This  section  is  not  appropriate  legis- 
lation for  the  enforcement  of  the  fif- 
teenth constitutional  amendment,  both 
because  it  relates  to  the  acts  of  indi- 
viduals, and  not  of  a  state,  and  because 
it  is  broader  in  its  terms  than  the  leg- 
islation authorized  by  the  amendment; 
and  it  will  not  sustain  an  indictment 
for  conspiring  to  prevent  a  citizen  from 
voting  at  a  purely  state  or  municipal 
election  on  account  of  his  race  or  color, 
whether  the  defendants  are  charged  as 
individuals,  or  as  officers  of  the  state. 
Karem  v.  U.  S.  (1903)  121  Fed.  250, 
57  C.  C.  A.  486,  61  L.  R.  A.  437. 

The  right  of  a  qualified  voter  to 
vote  for  a  member  of  Congress  is  a 
right  secured  by  the  Constitution  and 
laws  of  the  United  States  within  this 
section.    Id. 

The  right  or  privilege  to  vote  at  an 
election  for  a  member  of  the  House  of 
Representatives  of  the  United  States  ia 
a  right  or  privilege  secured  by  the  Con- 
stitution of  the  United  States,  and 
such    right    is    therefore    within    the 
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ing  of  this  section.     Felix  v.  U. 
911)  186  Fed.  085,  108  G.  G.  A. 

as  section  covers  a  conspiracy  to 
4ve  a  citisen  of  his  right  to  vote 
i  congressional  election  and  there- 
injure    him,    within    the    ordinary 
aning  of  the  word  "injure,"  and  a 
jspiracy  to  deprive  illiterate   negro 
ten  of  their  right  to  vote  by  pre- 
"ing  the  ballots  in  such  a  way  as  to 
wke  it  difficult  to  vote  for  their  can- 
didate for  Congress  is  punishable.     U. 
8.  v.  Stone    (D.    G.    1911)    188    Fed. 
S36. 

Under  Const,  art  1,  fi  2,  Const. 
Amend.  17,  and  Act  June  4,  1914,  the 
right  to  vote  for  Representatives  and 
Senators  and  to  serve  on  election 
boarda  at  the  election  of  such  officers 
are  rights  secured  by  the  Constitution 
and  laws  of  the  United  States  within 
this  section.  U.  S.  v.  Aczel  (D.  G. 
1915)  219  Fed.  917. 

8.  Public  employment.— An  office  is  a 
public  employment,  and  in  the  perform- 
ance of  its  functions  the  citizen  selected 
to  represent  the  sovereign  is  in  the  ex- 
ercise of  both  a  private  right  or  priv- 
ilege and  public  duty,  and  a  conspiracy 
to  hinder,  oppress,  and  injure  him  in 
the  discharge  of  such  functions  cannot 
be  regarded  as  directed  solely  against 
the  official  in  his  representative  char- 
acter, but  must  be  considered  as  also 
against  the  citizen  exercising  or  en- 
joying the  right  or  privilege  of  accept- 
ing public  employment  and  engaging  in 
the  administration  of  its  functions.  U. 
S.  v.  Patrick  (C.  C.  1893)  54  Fed.  338. 

9.  Freedom  from  slavery  or  involun- 
tary servitude.— The  right  to  freedom 
from  slavery  or  involuntary  servitude, 
except  as  a  punishment  for  crime,  is. one 
lecnred  to  every  person  within  the  ju* 
riadiction  of  the  United  States  by  the 
thirteenth  constitutional  amendment; 
and  a  conspiracy  to  deprive  any  citizen 
of  such  right  is  indictable  under  this 
section.  Smith  v.  U.  S.  (1907)  157 
Fed.  721,  85  C.  C.  A.  353.  writ  of  cer- 
tiorari denied  (1908)  28  Sup.  Gt.  569, 
208  U.  S.  618,  52  L.  Ed.  647. 

If  two  or  more  persons  conspire  to 
effect  by  false  accusations  their  pur- 
pose of  hiring,  or  enabling  another  to 
hire,  a  person  after  he  is  convicted  of 
crime  and  put  to  hard  labor,  they  are 
guilty,  under  R.  S.  §  5508  (embodied 
herein),  if  such  accused  person  is  a 
citizen  of  the  United  States,  of  a  con- 
spiracy to  deprive  him  of  the  free  ex- 
ercise or  enjoyment  of  a  right  or  priv- 
ilege secured  to  him  by  the  Consti- 
tution of  the  United  States.  Peonage 
Cases  (D.  C.  1903)  123  Fed.  671. 

10.  Protection  against  violence.— The 

right  of  a  citizen  of  the  United  States, 
in  the  custody  of  a  United  States  mar- 
shal under  a  lawful  commitment,  to  an- 
swer for  an  offense  against  the  Unit- 
ed States,  to  be  protected  against  law- 


less violence,  is  a  right  "secured  to 
him  by  the  constitution  or  laws  of  the 
United  States,"  within  the  meaning  of 
this  section.  Logan  v.  U.  S.  (1892)  12 
Sup.  Gt  617,  623,  144  U.  S.  263,  36 
L.  Ed.  429. 

1 1 .  Speedy  and  public  trial.— When  a 
citizen  of  the  United  States  is  commit- 
ted to  the  custody  of  the  United  States 
marshal  or  to  a  state  jail  by  process  Is- 
suing from  one  of  the  courts  of  the 
United  States,  to  be  held,  in  default  of 
bail,  to  await  his  trial,  on  a  criminal 
charge,  within  the  exclusive  jurisdic- 
tion of  the  national  courts,  such  citisen 
has  a  right,  under  the  constitution  and 
laws  of  the  United  States,  to  a  speedy 
and  public  trial;  and  persons  who  con- 
spire to  deprive  citizens  of  such  rights 
are  offenders  under  R.  S.  §  5508  (em- 
bodied herein),  and  if  in  the  commis- 
sion of  such  offense  murder  is  commit- 
ted by  them,  are  liable  to  be  tried  and 
punished  in  the  United  States  courts 
for  such  murder  under  R.  S.  |  5509. 
U.  S.  v.  Logan  (C.  C.  1891)  45  Fed. 
872. 

12.  Right  to  testify.— The  right  to 
testify  before  a  federal  grand  jury 
without  interference  from  private  in- 
dividuals is  not  one  conferred  by  the 
constitution  of  the  United  States,  with- 
in the  meaning  of  R.  S.  %  5508  (em- 
bodied herein),  and  section  5509.  U.  S. 
v.  Sanges  (G.  G.  1891)  48  Fed.  78,  dis- 
tinguishing Ex  parte  Yarbrough  (1884) 
110  U.  S,  653,  4  Sup.  Gt  152,  28  L. 
Ed.  274;  U.  S.  v.  Waddeli  (1884)  112 
U.  S.  76,  5  Sup.  Ct  35,  28  L.  Ed.  673; 
Same  v.  Lancaster  (G.  G.  1891)  44  Fed. 
896,  10  L.  R.  A.  333. 

13.  Right  to  Inform  offloer  of  viola- 
tion of  law.— It  is  the  constitutional 
right  of  every  private  citizen  of  the 
United  States  to  inform  a  marshal  or 
his  deputy  of  a  violation  of  the  inter- 
nal revenue  laws,  and  a  conspiracy  to 
injure,  oppress,  or  intimidate  him  in 
the  free  enjoyment  of  this  right,  or  be- 
cause of  his  having  exercised  it,  is  pun- 
ishable under  this  section.  In  re 
Quarles  (1895)  15  Sup.  Ct.  959,  961, 
158  U.  S.  532,  39  L.  Ed.  1080. 

14.  Right  to  lease  and  cultivate  land. 
— A  conspiracy  between  two  or  more 
persons  to  prevent  negro  citizens  from 
exercising  the  right  to  lease  and  cul- 
tivate land,  because  they  are  negroes, 
is  a  conspiracy  to  deprive  them  of  a 
right  secured  to  them  by  the  Constitu- 
tion and  laws  of  'the  United  States, 
within  the  meaning  of  this  section.  U. 
S.  v.  Morris  (D.  C.  1903)  125  Fed.  322. 

15.  Perfection  of  title  to  public  land. 

— During  the  period  that  a  settler  on 
public  lands  is  required  by  the  laws  of 
the  United  States  to  reside  upon  the 
land  in  order  to  perfect  his  title  there- 
to, he  is  in  the  enjoyment  of  a  right 
guaranteed  to  him  by  those  laws,  and 
a  conspiracy   to  deprive   him   of  that 
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right  is  a  conspiracy  to  deprive  him 
of  a  right  guaranteed  by  the  constitu- 
tion and  laws  of  the  United  States,  and 
a  crime,  under  this  section.  U.  S.  v. 
Waddell  (O.  O.  1883)  16  Fed.  221,  de- 
termined on  certificate  (1884)  5  Sup. 
Ct  35,  112  U.  S.  76,  28  L.  Ed.  673. 

16.  Defenses  and  bar  to  prosecution. 

—An* acquittal  of  murder  after  a  reg- 
ular trial  in  a  state  court  having  full 
jurisdiction  in  the  premises  is  a 
bar  to  so  much  of  an  indictment  for 
conspiring  criminally  in  violation  of  R. 
S.  |  5508  (embodied  herein),  and  sec- 
tion 5509,  as  seeks  by  charging  de- 
fendants with  the  commission  of  such 
murder,  to  enforce  the  provision  of  said 
section  5509,  that  if,  in  carrying  out 
such  conspiracy,  an  offense  against  the 
state  has  been  committed,  the  punish- 
ment provided  for  by  the  state  for  such 
offense  shall  be  imposed.  U.  S.  v.  Ma- 
son (1909)  29  Sup.  Ct.  480,  482,  213  U. 
S.  115,  53  L.  Ed.  725. 

On  a  prosecution  for  conspiracy  to 
deprive  colored  citizens  of  the  equal 
protection  and  privileges  of  the  laws, 
it  is  no  defense  that  such  colored  per- 
sons were  charged  by  defendants  or 
other  with  illegal  acts  or  crimes.  U.  S. 
v.  Blackburn  (D.  C.  1874)  Fed.  Cas. 
No.  14,603. 

17.  Indictment  or  Information.— An 
indictment  held  not  to  present  a  case 
within  this  section.  U.  S.  v.  Cruik- 
shank  (1875)  92  U.  S.  542,  543,  23  L. 
Ed.   588.  , 

An  information  charging  that  one  L. 
made  a  homestead  entry  on  land;  that, 
while  residing  on  and  cultivating  said 
land  for  the  purpose  of  perfecting  his 
right  to  the  same,  defendants  conspired 
to  prevent  him  from  exercising  his 
rights,  went  upon  said  land  in  disguise, 
and  with  force  and  arms  drove  him 
from  the  same,  charges  an  offense  un- 
der this  section.  U.  S.  v.  Waddell 
(1884)  5  Sup.  Ct  35,  36,  112  U.  S.  76, 
28  L.  Ed.  673,  certifying  and  deter- 
mining cases  (C.  G.  1883)  16  Fed.  221. 

An  indictment  under  this  section 
charging  a  conspiracy  to  prevent  a 
person  from  entering  upon  a  tract  of 
public  land  and  establishing  a  settle- 
ment thereon,  which  fails  to  describe 
the  acts  constituting  the  conspiracy,  to 
describe  the  land  or  to  aver  that  it  was 
public  land  subject  to  entry,  is  insuffi- 
cient Haynes  v.  U.  S.  (1900)  101  Fed. 
817,  42  O.  O.  A.  34. 

An  indictment  under  this  section 
which  charges  that 'defendants  conspir- 
ed to  injure,  etc.,  certain  named  per- 
sons, male  citizens  of  Kentucky  over 
21  years  of  age,  "in  the  free  exercise 
and  enjoyment  of  a  right  and  privilege 
secured  to  them,"  is  bad  as  indefinite, 
in  that  it  fails  to  state  what  particu- 
lar right  and  privilege  is  meant,  though 
it  continues  with  a  recital  that  defend- 
ants were  officers  of  an  election  pre- 
cinct, conspired  together  "for  the  pur- 
poses   aforesaid,"    and    "to    carry   out 
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and  effect  the  object  of  the  same"  fail- 
ed to  open  the  polls  promptly,  and  by  a 
tardy  discharge  of  their  duties  and  fre- 
quent absences  prevented  the  persons 
named  from  voting.  McKenna  v.  U.  & 
(1904)  127  Fed.  88,  62  C.  O.  A.  88. 

In  an  indictment  under  this  section 
for  conspiracy  to  deprive  a  citizen  of  a 
right  secured  to  him  by  the  Constitu- 
tion or  laws  of  the  United  States,  it  is 
not  necessary  to  aver  any  overt  act,  and 
any  averment  in  such  an  indictment  of 
acts  done  must  necessarily  be  referred 
to  the  charge  of  conspiracy  as  describ- 
ing or  particularizing  such  charge. 
Smith  v.  U.  S.  (1907)  157  Fed.  721,  85 
C.  G.  A.  353,  writ  of  certiorari  denied 
(1908)  28  Sup.  Ct  569,  208  U.  S.  618, 
52  L.  Ed.  647. 

An  indictment  which  charges  the  ac- 
cused, in  the  language  of  this  section, 
with  having  conspired  to  injure  and  in- 
timidate a  citizen  named  in  the  free  ex- 
ercise of  a  right  secured  by  the  Consti- 
tution and  laws,  and  avers  that  such 
right  was  the  right  to  the  free  exercise 
and  enjoyment  of  freedom  from  invol- 
untary servitude,  and  that  the  conspira- 
cy was  to  be  effected  by  arresting, 
guarding,  and  compelling  him  by  threats 
and  intimidation  to  work  against  his 
will  for  the  defendants,  sufficiently  de- 
scribes the  offense,  and  need  not  ex- 
clude the  defendants  from  the  opera- 
tion of  die  exception  in  the  thirteenth 
constitutional  amendment  by  an  aver- 
ment that  such  person  was  not  held  in 
servitude  as  a  punishment  for  crime. 
Id. 

To  convict  for  conspiracy  under  R.  S. 
|  5508  (embodied  herein),  and  section 
5520,  it  is  not  necessary  to  find  that 
the  conspiracy  charged  was  formed 
against  the  voter  named  in*  the  indict- 
ment alone.  U.  S.  v.  Butler  (C.  C. 
1877)  Fed.  Cas.  No.  14,700. 

A  decree  settling  the  title  to  land  is 
a  judicial  and  conclusive  determination 
by  the  federal  court  that  it  had  juris- 
diction of  the  subject-matter  and  of  the 
parties  to  the  suit;  and  hence  an  in- 
dictment, which  alleges  that  defendants 
conspired  to  prevent  the  complaining 
witness-  from  enforcing  the  decree  of 
the  federal  court,  is  not  defective  by 
reason  of  its  failure  to  specially  allege 
that  the  complaining  witness  is  a  citi- 
zen of  a  different  state  from  defendants, 
U.  S.  v.  Lancaster  (C.  C.  1890)  44  Fed. 
885,  10  L.  R.  A.  333. 

Neither  is  the  indictment  defective  by 
reason  of  its  failure  to  set  out  the  de- 
cree which  the  complaining  witness 
sought  to  enforce,  or  to  specifically  de- 
scribe the  federal  statute  which  defend- 
ants violated  by  the  formation  of  the 
conspiracy.    Id. 

Since  R  S.  $  5508  (embodied  herein), 
defines  and  punishes  a  conspiracy 
against  the  civil  rights  of  a  citizen,  and 
R  S.  §  5509,  provides  for  an  additional 
punishment  for  a  felony  committed  in 
pursuance  thereof,  an  indictment  which 
unites  a  count  for  conspiracy  with  an- 


Ch.3) 


THE  CRIMINAL  CODE   (|  19) 


§  10183 


other  count  for  murder  committed  in 
pursuance  thereof  is  not  bad  for  mis- 
joinder.   Id. 

B.&S  1877,  ante,  f .  3925,  declaring 
that  all  persons  within  the  jurisdiction 
•f  the  United  States  shall  have  the  full 
and  equal  benefit  of  all  laws  and  pro- 
ceedings for  the  security  of  persons  and 
property  as  is  enjoyed  by  white  citizens, 
and  shall  be  subject  to  like  punishment, 
pains,  penalties,  taxes,  licenses,  and  ex- 
actions of  every  kind,  and  to  no  other, 
will  not  support  an  indictment  for  a 
conspiracy  by  private  individuals  to  in- 
jure and  oppress  a  citizen  for  testify- 
ing before  a  federal  grand  jury,  in  the 
absence  of  allegations  that  such  citi- 
sen  was  a  person  of  color,  or  that  the 
acts  were  committed  because  of  his 
color  and  previous  condition  of  servi- 
tude. U.  S.  v.  Sanges  (C.  C.  1881)  48 
Fed.  78,  writ  of  error  dismissed  (1882) 
12  Sup.  Ct,  608,  144  U.  &  310,  36  L. 
Ed.  445. 

An  indictment  under  this  section  for 
conspiracy  to  "injure,  oppress,  threat- 
en, or  intimidate  any  citizen"  in  the  free 
exercise  of  any  right  or  privilege  se- 
cured by  the  constitution  or  laws  of  the 
United  States  must  aver  that  the  per- 
sons conspired  against  were  citizens, 
and  it  is  insufficient  merely  to  allege 
that  they  were  officers  conspired  against 
in  the  discharge  of  their  official  duties. 
U.  S.  v.  Patrick  (C.  O.  1882)  53  Fed. 

856. 

Revenue  officers  in  search  for  spirits 
concealed  to'  evade  taxation,  for  the 
purpose  of  making  seizure  thereof,  are 
exercising  a  right  secured  to  them  by 
the  federal  laws,  and  an  indictment  al- 
leging the  killing  by  defendants  of  such 
officers  while  exercising  such  right,  and 
while  defendants  were  engaged  .in  a 
conspiracy  to  injure  or  oppress  such  of- 
ficers, sufficiently  charges  the  offense 
prescribed  by  R.  S.  §  5508,  providing 
for  the  punishment  of  a  felony  commit- 
ted in  the  act  of  violating  R.  S.  §  5508 
(embodied  herein).  U.  S.  v.  Patrick 
(C.  C.  1883)  54  Fed.  338. 

"Where  an  indictment  charged  that  de- 
fendants conspired  to  injure,  oppress, 
threaten,  and  intimidate  B.,  a  citizen  of 
-  the  United  States,*  in  the  free  exercise 
of  his  privilege  of  contracting  and  be- 
ing contracted  with,  his  right  of  per- 
sonal security  and  personal  liberty,  and 
the  overt  act  charged  was  the  seizing  of 
B.,  the  placing  of  handcuffs  on  him,  and 
compelling  him,  by  force  and  against 
his  will,  to  enter  into  a  pretended  con- 
tract to  work  for  a  long  period  of  time 
for  the  defendant,  the  indictment  did 
not  state  an  offense  within  the  juris- 
diction of  the  federal  courts,  under  this 
section;  the  citizen's  right  to  personal 
liberty  and  security  being  within  the 
primary  jurisdiction  of  the  state.  U. 
8.  v.  Eberhart  (C.  C.  1808)  127  Fed. 
254. 

Under  this  section  an  indictment 
charging  one  with  having  conspired  to 
injure,  oppress,  threaten,  and  intimidate 


a  United  States  marshall  and  his  posse, 
and  to  deprive  them  of  their  constitu- 
tional right  to  arrest  him  on  legal  pro- 
cess, and  resulting  in  the  killing  of  the 
deputy  marshall,  is  not  objectionable  as 
charging  defendant  with  both  conspira- 
cy and  murder.  U.  S.  v.  Davis  (O.  O. 
1800)  103  Fed.  457. 

An  indictment  is  sufficient,  under  this 
section,  which  charges  the  defendants 
with  conspiring  to  injure,  oppress, 
threaten,  and  intimidate  certain  colored 
men  in  the  exercise  of  their  right  to 
vote,  to  which  they  were  legally  enti- 
tled, on  account  of  their  race  and  color, 
and  need  not  charge,  in  terms,  that  the 
right  injured  was  the  right  not  to  be 
discriminated  against  on  account  of 
race,  color,  or  previous  condition  of 
servitude.  U.  S.  v.  Lackey  (D.  C.  1800) 
88  Fed.  852. 

An  indictment  charging  a  conspiracy 
to  deprive  negro  voters  of  their  right 
to  vote  at  a  congressional  election,  in 
violation  of  this  section,  need  not  al- 
lege the  names  of  the  negro  voters 
whom  defendants  intended  to  injure. 
U.  S.  v.  Stone  (D.  C.  1811)  188  Fed. 
836w 

An  indictment,  alleging  that  accused 
aided  and  abetted  two  persons  named 
who  conspired  to  deprive  citizens  of 
their  right  to  vote  at  a  congressional 
election  by  printing  the  ballots  for  the 
other  two  with  knowledge  of  their  pur- 
pose, is  sufficient  as  against  a  demur- 
rer.   Id. 

18.  Evidence/— In  a  prosecution   for 
conspiracy   under   R.    S.   §  5508    (em- 
bodied  herein),  and  section  5508,  the 
alleged  purpose  of  which  was  to  prevent 
the  arrest  of  defendant  and  others  for 
violating  the  revenue  laws,  and  includ- 
ing the  crime  of  murder  in  aggravation 
thereof,  a  neighbor  of  defendant  was  al- 
lowed to  testify  that  at  the  time  when 
the  officers  attempted  defendant's  ar- 
rest, and  a  deputy  marshal  was  killed, 
defendant  had  a  still,  which  at  one  time 
was  east  of  his  house,  and  then  on  the 
west  side  thereof.    Another  witness  tes- 
tified that  he  frequently  visited  defend- 
ant's house  before  the  deputy  was  kill- 
ed, and  bought  whisky  of  him;   that  he 
let  defendant  know  be  wanted  it,  and 
would  lay  his  money  down  in  a  certain 
place,  and  after  going  back  would  find 
a  bottle  of  whisky  there  and  the  money 
gone.     Deputy  marshals  were  allowed 
to  testify  that  on  a  visit  which  they 
made   to  defendant's  place  a  year  or 
two  before  the  occurrence  in  question 
they   found   whisky   in  jugs   concealed 
about   the  premises,  and   that,   on   at- 
tempting to  continue  their  search  down 
a  ravine  leading  from  defendant's  house, 
the  latter  and  another  appeared  with 
guns,  and  compelled  them  to  turn  back. 
Held,  that  this  evidence  was  properly 
admitted  to  prove  the  object  and  pur- 
pose of  the  conspiracy,  and  explain  de- 
fendant's motive  in  entering  into  it,  and 
in    resisting    the   officers   by   firing    on 

them  and  killing  one  of  their  number, 
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Davis  v.  U.  S.  (1901)  107  Fed.  753,  46 
O.  C.  A.  619. 

Where,  in  a  prosecution  for  conspira- 
cy under  R.  S.  §  5508  (embodied  here- 
in), and  section  5509,  the  evidence 
shows  a  detail  of  circumstances  in 
which  the  alleged  conspirators  are  in- 
volved, separately  or  collectively,  and 
which  is  clearly  referable  to  a  precon- 
cert of  the  actors,  and  there  is  a  moral 
probability  that  they  would  not  have 
occurred  as  they  did  without  such  pre- 
concert, it  is  sufficient,  if  it  satisfies  the 
jury  beyond  a  reasonable  doubt.    Id. 

Evidence  held  to  sustain  a  conviction 
of  defendants  for  violation  of  the  Civil 
Rights  Law,  by  conspiring  to  prevent 
colored  persons  from  voting  on  account 
of  their  race  and  color.  Guinn  v.  U. 
S.  (1915)  228  Fed.  103,  142  C.  0.  A. 
509. 

Evidence  held  properly  excluded  in  a 
prosecution  for  violation  of  this  section 
by  conspiring  to  prevent  colored  per- 
sons from  voting  at  a  congressional 
election.    Id. 

A  conspiracy  to  deprive  colored  cit- 
izens of  the  equal  protection  and  priv- 
ileges of  the  law  is  proved  by  evidence 
that  the  colored  people  of  a  certain 
township  were  entitled  to  a  public 
school,  and  that  defendants  conspired 
by  illegal  means  to  deprive  such  colored 
persons,  as  a  class,  and  on  account  of 
their  color,  of  such  school  by  intimida- 
tion. U.  S.  v.  Blackburn  (D.  C.  1874) 
Fed.  Cas.  No.  14,603. 

19.  Instructions  and  questions  for  Ju- 
ry._No  error  was  committed  in  in- 
structing the  jury  in  a  prosecution  of 
state  election  officials  under  this  sec- 
tion for  conspiring  to  deprive  legal  cit- 
izens of  their  right  to  vote  that  the 
1910  amendment  of  Const.  Okl.  art.  3, 
|  4a,  was  repugnant  to  Const.  Amend. 
15.  Guinn  v.  U.  S.  (1915)  35  Sup.  Ct. 
926,  238  U.  8.  347,  59  L.  Ed.  1340. 

In  a  prosecution  under  R.  S.  §  5508 
(embodied  herein),  and  section  5509, 
for  conspiracy,  the  alleged  purpose  of 
which  was  to  prevent  the  arrest  of  de- 
fendant and  others  for  violating  the 
revenue  laws,  including  a  charge  of 
murder  in  aggravation  thereof,  the 
court,  having  particularly  in  mind  the 
period  within  which  the  conspiracy 
might  have  been  formed  prior  to  its  ex- 
ecution, churged  that  it  would  be  suffi- 
cient to  establish  it  if  defendant  knew 
that  the  United  States  officials  were 
coming  for  his  lawful  apprehension  and 
arrest,  and  that  then  and  there  he  and 
those  associated  with  him,  or  any  one 
or  more  of  them,  and  named  as  his  co- 
conspirators in  the  indictment,  deter- 
mined to  resist  the  proposed  or  threat- 
ened arrest  by  force  of  arms,  if  nec- 
essary, or  by  flight;  or  if  previously  to 
that,  at  a  time  more  or  less  remote,  de- 
fendant and  the  alleged  conspirators, 
any  one  or  more  of  them,  knew  that  the 
officers  were  coming  wherever  he  might 
be,  with  lawful  process  to  arrest  de- 
fendant, and  determined  that  they  would 
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resist,  by  his  flight  and  their  assistance 
to  that  end,  or  by  force  of  arms,  if  nec- 
essary. Held,  that  the  jury  must  have 
understood  that,  the  conspiracy,  to  be 
within  the  statute,  must  have  included 
an  agreement  to  resist  the  arrest  of  ac- 
cused by  force  of  arms,  if  the  attempt 
to  effect  his  escape  by  flight  should  fail, 
and  that,  thus  construed,  the  instruc- 
tion was  not  erroneous.  Davis  v.  U. 
S.  (1901)  107  Fed.  753,  46  C.  C.  A.  619. 
On  the  trial  of  defendants  charged 
with  conspiracy  to  deprive  a  person 
named  of  his  rights  under  the  Consti- 
tution and  laws  of  the  United  States  by 
subjecting  him  to  involuntary  servitude, 
there  was  evidence  that  one  of  the  de- 
fendants went  to  Memphis,  Term.,  and 
there  hired  15  or  more  negroes  to  go 
with  him  to  his  place  in  Missouri  to 
work  in  a  mill,  promising  liberal  wages. 
On  their  arrival  in  the  night,  they  were 
met  at  the  station  by  another  of  the  de- 
fendants with  hacks  and  taken  to  a 
farm  12  miles  distant,  where  they  were 
searched  for  weapons,  and  then  placed 
in  a  cabin  under  the  guard  of  others  of 
the  defendants,  armed  with  repeating 
rifles  and  revolvers.  They  were  kept 
under  such  guards  night  and  day,  and 
worked  on  the  farm  in  clearing  and 
ditching,  were  subjected  to  brutal  pun- 
ishments, and  few,  if  any,  received  the 
promised  wages.  Some  who  succeeded 
in  escaping  were  brought  back  by  some 
of  defendants  armed  with  guns.  Each 
of  the  defendants  convicted  participated 
in  some  way  in  such  transactions,  either 
as  owner  of  the  farm,  overseer,  or 
guards.  Held,  that  such  evidence  was 
sufficient  to  warrant  the  submission  of 
the  case  to  the  jury,  and  to  support  a 
finding  of  conspiracy  as  charged.  Smith 
v.  IT'S.  (1907)  157  Fed.  721,  85  C.  C. 
A.  353,  writ  of  certiorari  denied  (1908) 
28  Sup.  Ct  569,  208  U.  S.  618,  52  U 
Ed.  647. 

20.  Conviction  of  conspiracy  where 
felony  is  not  proved,  and  vice  versa.— 
R.  S.  §  5508  (embodied  herein),  and 
section  5509  do  not  contemplate  two 
distinct  offenses  against  the  United 
States;  the  conspiracy  only  being  of 
federal  cognizance,  and  made  punish- 
able, and  the  other  crime  being  merely 
an  aggravation  thereof,  so  that  if  the 
conspiracy  is  not  proved  there  can  be 
no  conviction  for  the  felony.  Davis  v. 
U.  S.  (1901)  107  Fed.  753,  46  C.  C.  A. 
619. 

Although  one  charged  with  conspiracy 
to  intimidate  citizens  in  the  exercise  of 
their  civil  rights,  in  violation  of  this  sec- 
tion, and  with  murder  as  the  result  of 
such  conspiracy,  be  acquitted  of  the 
murder,  he  may  yet  be  punished  for  the 
conspiracy,  if  that  charge  is  established. 
U.  S.  v.  Davis  (C.  C.  1900)  103  Fed. 
457. 

21.  Punishment.— A  sentence  to  im- 
prisonment for  life  for  conspiracy  ac- 
companied with  murder  in  violation  of 
R.  S.  |  5508  (embodied  herein),  and 
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section  5509  was  not  in  excess  of  the 
authority  of  the  circuit  court,  although 
the  verdict  of  the  jury  did  not  indicate 
the  punishment  as  required  by  the  state 
statute  in  case  of  murder,  since  Act 
Jan.  15,  1887  (section  10504,  post), 
abolishing;  the  penalty  in  such  cases, 
provided  for  life  imprisonment.  Motes 
t.  U.  &  (1900)  20  Sup.  Gt  993,  995, 
178  U.  8.  458,  44  L.  Ed.  1150. 

Cited    without    definite    application, 

Mackin  t.  U.  S.  (1888)  6  Sup.  Ct.  777, 
779.  117  U.  S.  348,  29  L.  Ed.  909;  In 
re  Lancaster  (1890)  11  Sup.  Ct.  117, 
137  U.  a  393,  34  L.  Ed.  713;  Wiley  v. 
Snkler  (1900)  21  Sup.  Ct.  17,  19,  179 
U.  S.  58,  45  L.  Ed.  84;  Biggins  r.  U. 
8.  (1905)  26  Sup.  Ct  147,  149,  199  U. 


S.  547,  50  L.  Bd.  803;  Hodges  v.  U. 
S.  (1906)  27  Sup.  Ct.  6,  7,  11,  16,  17, 
203  U.  S.  1,  51  L.  Ed.  65;  Rakes  v. 
U.  S.  (1909)  29  Sup.  Ct  244,  245,  212 
TJ.  S.  55,  53  L.  Ed.  401;  Lackey  v. 
U.  S.  (1901)  107  Fed.  114,  117,  119, 
46  C.  C.  A.  189,  58  L.  R.  A.  660  (writ 
of  certiorari  denied  [1901]  21  Sup.  Ct 
925,  181  TJ.  S.  621,  45  L.  Ed.  1032); 
Wright  v.  U.  S.  (1901)  108  Fed.  805, 
48  C.  C.  A.  37  (writ  of  certiorari  de- 
nied [1901]  21  Sup.  Ct  924,  181  U.  S. 
620,  46  L.  Ed.  1031) ;  U.  S.  ▼.  Patter- 
son (C.  C.  1893)  55  Fed.  606,  638;  Ex 
parte  Riggins  (C.  C.  1904)  134  Fed. 
404  (reversed  [1905]  26  Sup.  Ct  147, 
199  U.  S.  547,  50  L.  Ed.  303) ;  Brawner 
v.  Irvin  (C.  C.  1909)  169  Fed.  964. 

§  10184.  (Crim.  Code,  §  20.)     Depriving  citizens  of  civil  rights  un- 
der color  of  State  laws,  etc.;   punishment  for. 

Whoever,  under  color  of  any  law,  statute,  ordinance,  regulation, 
or  custom,  willfully  subjects,  or  causes  to  be  subjected,  any  in- 
habitant of  any  State,  Territory,  or  District  to  the  deprivation  of  any 
rights,  privileges,  or  immunities  secured  or  protected  by  the  Consti- 
tution and  laws  of  the  United  States,  or  to  different  punishments,  pains, 
or  penalties,  on  account  of  such  inhabitant  being  an  alien,  or  by  rea- 
son of  his  color,  or  race,  than  are  prescribed  for  the  punishment  of 
citizens,  shall  be  fined  not  more  than  one  thousand  dollars,  or  im- 
prisoned not  more  than  one  year,  or  both. 

B.  S.  |  5510.    Act  March  4,  1909,  c.  321,  J  20,  35  Stat.  1092. 

Notes  of  Decisions 


Statute  as  penal.— This  section  is  a 
penal  statute,  the  infringement  of  which 
will  not  give  rise  to  a  civil  action  for 
damages.  Brawner  v.  Irvin  (G.  C. 
1009)  169  Fed.  904. 

Effect  as  to  limitations  as  to  action 
ftr  assault  to  prevent  voting.— The  one- 
year  limitation  prescribed  by  Civ.  Code 
La.  art  3536,  for  actions  for  damages, 
and  not  the  five-year  limitation  pre- 
scribed by  R.  S.  §  1047,  ante,  §  1712, 
against  penalties  and  forfeitures,  must 
govern  a  civil  action  for  an  assault 
committed  in  attempting  to  prevent 
plaintiff  from  voting,  contrary  to  title 
24  of  the  Revised  Statutes  (this  com- 
pilation, tit.  24),  securing  equal  rights 
to  citizens,  in  view  of  the  provisions  of 
R.  S.  §|  1979-1981,  5508,  5510  (this 
compilation,  §§  3932-3934,  10183, 
10184),  which  provide  criminal  proceed- 
ings and  punishment  for  the  public 
wrong,  and  actions  in  law  or  equity  for 
the  redress  of  any  private  injury,  with- 
out prescribing  any  specific  limitation 
for  such  actions.  O'Sullivan  v.  Felix 
(1914)  34  Sup.  Ct  596,  233  U.  S.  318, 
58  L.  Ed.  980. 

Depriving  colored  child  of  right  to 
attend  school.— To  warrant  conviction 
for  depriving  a  colored  child  of  the 
right  to  attend  the  public  school,  de- 
fendant must  have  excluded  such  child 
under  color  of  a  law,  statute,  or  custom 
of  a  state,  and  on  account  of  his  color. 
U.  S.  v.  Buntin  (C.  C.  1882)  10  Fed. 
730. 

Special  schools  may  be  provided  for 
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colored  children,  but  they  must  be  rea- 
sonably accessible,  and  must  afford  sub- 
stantially equal  educational  advantages 
with  those  provided  for  white  children. 
Id. 

Indictment  for  conspiracy  to  violate 
statute— An  indictment,  charging  a  vio- 
lation of  section  10201,  post,  punishing 
a  conspiracy  to  commit  the  offense  pun- 
ishable by  this  section,  which  alleges 
that  a  state  law  requires  that  the  offi- 
cial ballots  in  a  designated  part  of  the 
state  shall  be  arranged  in  alphabetical 
order  with  a  designation  of  the  politi- 
cal party,  and  that  sample*  ballots  must 
be  posted  before  the  election,  and  that 
in  other  £arts  of  the  state  the  super- 
visors of  election  may  arrange  the 
names  of  the  candidates  in  any  order 
without  party  designation  and  without 
furnishing  sample  ballots,  that  the  Leg- 
islature in  enacting  the  law  intended  to 
give  the  supervisors  of  election  of  the 
counties  where  the  negro  population  is 
large  the  opportunity  to  so  arrange  the 
ballots  as  to  deprive  negro  voters  of 
the  right  to  vote,  and  that  defendants 
by  the  form  of  the  ballots  adopted 
made  it  extremely  difficult  for  negro 
voters  to  vote  their  choice  at  a  con- 
gressional election,  etc.,  is  sufficient  as 
against  a  demurrer,  though  it  does  not 
allege  that  the  state  statute  is,  on  its 
face,  directed  against  negro  voters,  and 
does  not  disclose  an  intent  to  discrim- 
inate against  negro  voters.  U.  S.  v. 
Stone  (D.  C.  1911)  188  Fed.  836. 

Defense  to  Indictment  under  statute. 

—That  defendant  acted  in  good  faith 
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and  under  advice  of  counsel  ia  no  de- 
fense to  an  indictment  under  this  sec- 
tion. U.  S.  v.  Buntin  {C  C.  1882)  10 
Fed.  730. 

That  the  defendant  acted  in  good 
faith  in  excluding  a  colored  child  from 
a  public  school,  and  under  the  advice 
of  counsel,  is  no  defense,  although  such 
evidence  would  address  itself  strongly 
to  the  discretion  of  the  court  in  mitiga- 
tion of  punishment.    Id. 

Evidence.— In  a  prosecution  under 
this  section  for  depriving  a  colored 
child  of  the  right  to  attend  a  public 


school,  evidence  of  the  good  character 
of  defendant  is  immaterial  U.  S.  v. 
Buntin  (G.  C.  1882)  10  Fed.  730. 

Cited  without  definite  application, 
Civil  Rights  Cases  (1883)  3  Sup.  Ct. 
18,  26,  109  U.  S.  3,  27  L.  Ed.  836; 
Mackin  v.  U.  S.  (1886)  6  Sup.  Ct.  777, 
779,  117  U.  S.  348,  29  L.  Ed.  909; 
Hodges  v.  U.  S.  (1906)  27  Sup.  Ct.  6,  7, 
11,  203  U.  S.  1,  51  L.  Ed.  65;  In  re 
Parrott  (C.  C.  1880)  1  Fed.  481,  520; 
U.  S.  v.  Jackson  (C.  C.  1885>  25  Fed. 
548,  549;  U.  S.  v.  Cobb  (D.  C.  1890) 
43  Fed.  570,  571. 


§  10185.  (Crim.  Code,  §  21.)  Conspiring  to  prevent  officer  from 
performing  duties;  punishment  for. 
If  two  or  more  persons  in  any  State,  Territory,  or  District  con- 
spire to  prevent,  by  force,  intimidation,  or  threat,  any  person  from 
accepting  or  holding  any  office,  trust,  or  place  of  confidence  under  the 
United  States,  or  from  discharging  any  duties  thereof;  or  to  induce 
by  like  means  any  officer  of  the  United  States  to  leave  any  State, 
Territory,  District,  or  place,  where  his  duties  as  an  officer  are  required 
to  be  performed,  or  to  injure  him  in  his  person  or  property  on  account 
of  his  lawful  discharge  of  the  duties  of  his  office,  or  while  engaged  in 
the  lawful  discharge  thereof,  or  to  injure  his  property  so  as  to  molest, 
interrupt,  hinder,  or  impede  him  in  the  discharge  of  his  official  duties, 
each  of  such  persons  shall  be  fined  not  more  than  five  thousand 
dollars,  or  imprisoned  not  more  than  six  years,  or  both. 
B.  S.  §  5518.    Act  March  4, 1909,  c.  321,  §  21,  85  Stat  1092. 

Notes  of  Decision* 


Exercise  of  official  right  or  privilege. 
— R.  S.  §  5518  (embodied  herein),  is  in 
perfect  harmony  with  R.  S.  §  5508, 
ante,  §  10183,  and  R.  S.  §  5509,  and 
tends  jto  show  that  Congress  intended 
by  such  sections  to  include  the  case  of 
a  citizen  in  the  exercise  of  a  right  or 
privilege  appertaining  to  official  station 
or  function.  U.  S.  v.  Patrick  (C.  C. 
1893)  54  Fed.  338,  350. 

Performance  of  duty  by  revenue  of- 
ficer.— A  conspiracy  is  the  corrupt 
agreeing  together  of  two  or  more  per- 
sons to  do,  by  concerted  action,  some- 
thing unlawful,  either  as  a  means  or  an 
end;  and  one  who  conspires  with  oth- 
ers to  injure  by  force,  or  threaten  or 
intimidate,  a  revenue  officer,  while 
searching  for  an  illicit  distillery,  or  to 
prevent  him  from  continuing  the  dis- 
cbarge of  his  duty  with  respect  thereto, 
is  punishable  under  this  section.  U.  S. 
v.  Johnson  (C.  C.  1885)  26  Fed.  682. 

Variance  between  indictment  and 
proof,— Where  the  indictment  charges 
that  the  conspiracy  is  to  injure  and 
hinder  a  certain  deputy  collector  of 
internal  revenue  in  the  discharge  of  his 
dudes,  by  firing  at  him,  and  the  proof 
shows  that  the  firing  was  directed  at 
the  posse  to  which  he  belonged,  and  of 
which  he  was  in   command,  he   being 


present,  there  is  no  variance.    U.  S.  v. 
Johnson  (C.  O.  1885)  26  Fed.  682. 

Acquittal  of  conspiracy  as  bar  to 
trial  for  other  offense.— Where  defend- 
ants were  indicted  for  disturbing  the 
peace  of  the  family  of  a  person  named, 
the  fact  that  one  of  the  defendants  had 
been  acquitted  of  conspiring  to  injure 
the  same  person  on  account  of  his  law- 
ful discharge  of  his  official  duties,  under 
this  section,  is  no  bar  to  the  trial,  as 
the  two  offenses  differed  in  character, 
in  their  essential  facts,  and  in  the  evi- 
dence necessary  to  establish  them. 
Wilcox  v.  U.  S.  (1908)  161  Fed.  109, 
88  C.  C.  A.  273. 

Where  an  assault  and  battery  had 
been  committed  on  an  officer,  an  ac- 
quittal, under  an  indictment  under  this 
section  charging  a  conspiracy  to  com- 
mit the  assault  and  battery,  was  not  a 
bar  to  a  prosecution  for  disturbing  the 
peace  and  quiet  of  a  family  in  whose 
presence  the  assault  and  battery  was 
committed.  Wilcox  v.  U.  S.  (Ind.  T. 
1907)  103  S.  W.  774. 

Cited    without    definite    application, 

Mackin  v.  U.  S.  (1886)  6  Sup.  Ct.  777, 
779,  117  U.  S.  348.  29  L.  Ed.  909; 
Wright  v.  TJ.  S.  (1901)  108  Fed.  805,  48 
C.  C.  A.  37,  writ  of  certiorari  denied 
(1901)  21  Sup.  Ct  924,  181  U.  S.  620, 
45  L.  Ed.  1031. 


§  10186.  (Crim.  Code,  §  22.)     Unlawful  presence  of  troops  at  polls ; 
punishment  for. 
Every  officer  of   the   Army   or  Navy,   or   other   person   in   the 
civil,  military,  or  naval  service  of  the  United  States,  who  orders, 
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brings,  keeps,  or  has  under  his  authority  or  control  any  troops  or 
armed  men  at  any  place  where  a  general  or  special  election  is  held  in 
any  State,  unless  such  force  be  necessary  to  repel  armed  enemies  of 
the  United  States,  shall  be  fined  not  more  than  five  thousand  dollars 
and  imprisoned  not  more  than  five  years. 

B.  S.  §  552a    Act  March  4, 1909,  c  3*21,  |  22,  35  Stat  1092, 

Cited  without  definite  applioation, 
Mackin  v.  U.  S.  (1886)  6  Sup.  Ct.  777, 
779,  117  U.  S.  848,  29  L.  Ed.  909. 

§  10187.  (Crim.  Code,   §  23.)     Intimidating  voters  by  Army  or 
Navy  officers,  etc. ;  punishment  for. 
Every  officer  or  other  person   in   the  military   or  naval   serv- 
ice of  the  United  States  who,  by  force,  threat,  intimidation,  order, 
advice,  or  otherwise,  prevents,  or  attempts  to  prevent,  any  qualified 
voter  of  any  State  from  freely  exercising  the  right  of  suffrage  at  any 
general  or  special  election  in  such  State  shall  be  fined  not  more  than 
five  thousand  dollars  and  imprisoned  not  more  than  five  years, 
R.  8.  |  5529.    Act  March  4,  1909,  c.  321,  |  23,  35  Stat.  1092. 

Cited  without  definite  application, 
Mackin  ▼.  U.  S.  (1886)  6  Sup.  Ot  777, 
779,  117  U.  S.  348,  29  L.  Ed.  909. 

§  10188.  (Crim.  Code,  §  24.)     Army  or  Navy  officers  prescribing 
qualifications  of  voters. 
Every  officer  of  the  army  or  navy  who  prescribes  or  fixes,  or 
attempts  to  prescribe  or  fix,  whether  by  proclamation,  order,  or 
otherwise,  the  qualifications  of  voters  at  any  election  in  any  State 
shall  be  punished  as  provided  in  the  preceding  section. 
R.  S.  J  5530.    Act  March  4,  1909,  c.  821,  |  24,  35  Stat.  1092. 

Cited  without  definite  application, 
Mackin  v.  U.  S.  (1886)  6  Sup.  Ct.  777. 
779,  117  U.  S.  348,  29  L.  Ed.  909. 

§  10189.  (Crim.  Code,  §  25.)  Interfering  with  election  officers  by 
Army  or  Navy  officers,  etc. 
Every  officer  or  other  person  in  the  military  or  naval  service  of 
the  United  States  who,  by  force,  threat,  intimidation,  order,  or  other- 
wise, compels,  or  attempts  to  compel,  any  officer  holding  an  elec- 
tion in  any  State  to  receive  a  vote  from  a  person  not  legally  quali- 
fied to  vote,  or  who  imposes,  or  attempts  to  impose,  any  regulations 
for  conducting  any  general  or  special  election  in  a  State  different  from 
those  prescribed  by  law,  or  who  interferes  in  any  manner  with  any 
officer  of  an  election  in  the  discharge  of  his  duty,  shall  be  punished  as 
provided  in  section  twenty-three. 

R.  S.  |  5531.    Act  March  4,  1909,  c.  321,  |  25,  35  Stat  1092. 

Cited    without    definite    application, 

Mackin  v.  U.  S.  (1886)  6  Sap.  Ct.  777, 
779,  117  U.  S.  348,  29  L.  Ed.  909. 

§  10190.  (Crim.  Code,  §  26.)  Additional  punishment ;  suffrage  by 
officers,  etc.,  not  impaired. 
Every  person  convicted  of  any  offense  defined  in  the  four  pre- 
ceding sections  shall,  in  addition  to  the  punishment  therein  pre- 
scribed, be  disqualified  from  holding  any  office  of  honor,  profit,  or 
trust  under  the  United  States ;  but  nothing  therein  shall  be  construed 
to  prevent  any  officer,  soldier,  sailor,  or  marine  from  exercising  the 
right  of  suffrage  in  any  election  district  to  which  he  may  belong,  if 
otherwise  qualified  according  to  the  laws  of  the  State  in  which  he 
offers  to  vote. 

R.  S.  |  5532.    Act  March  4,  1909,  c.  321,  §  26,  35  Stat.  1093. 

Cited  without  definite  application, 
Mackin  v.  U.  S.  (1886)  6  Sup.  Ct.  777, 
779,  117  U.  S.  348,  29  L.  Ed.  909. 
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CHAPTER  FOUR 
Offenses  against  the  Operations  of  the  Government 


Sec. 
10191, 

10192. 


10193. 


10194. 
10195. 
10196. 
10197. 

10198. 

10199. 


10200. 
10201. 


10202. 

10203. 
10204. 

10205. 

10206. 
10207. 
10208. 
10209. 
10210. 


10211. 


10212. 
10213. 


10214. 


Forging,  etc.,  letters  patent; 
punishment  for. 

Forging  bonds,  bids,  public  rec- 
ords, etc. ;  transmitting  forg- 
ed, etc.,  papers;  punishment 
for. 

Forging  deeds,  powers  of  at- 
torney, etc. ;  transmitting  forg- 
ed, etc.,  papers;  punishment 
for. 

Having  false,  etc.,  papers  in  pos- 
session ;     punishment   for. 

Officer  making  false  acknowledg- 
ments;   punishment  for. 

Falsely  pretending  to  be  United 
States  officer ;  punishment  for. 

False  personation  of  holder  of 
public  stocks,  pensioner,  etc. ; 
punishment  for. 

False  demand  on  fraudulent 
power  of  attorney ;  punish- 
ment for. 

Presenting  false  claims;  pun- 
ishment for;  unlawful  pur- 
chase of  public  property ;  pun- 
ishment for. 

Embezzling  arms,  stores,  etc. 

Conspiring  to  commit  offense 
against  United  States;  pun- 
ishment for  all  parties. 

Fraudulent  interference  with 
delivery,  etc.,  of  prize  proper- 
ty;   punishment  for. 

Bribery. of  United  States  officer; 
punishment  for. 

Unlawfully  taking  or  using  pa- 
pers relating  to  claims;  pun- 
ishment for. 

Persons  interested  not  to  act  as 
government  agents ;  punish- 
ment for. 

Enticing  desertion  from  Army 
or  Navy. 

Enticing  workmen  from  arsenals 
or  armories ;    punishment  for. 

Injuries  to  fortifications,  etc.; 
punishment  for. 

Unlawfully  entering  fort,  etc.; 
punishment  for. 

Obtaining  unlawful  information 
respecting  national  defense,  or 
receiving,  communicating,  etc., 
such  information ;  punish- 
ment. 

Communicating  information  un- 
lawfully    obtained     respecting 
national    defense    to    foreign 
government,  etc. ;    punishment 

Jurisdiction  of  offenses  against 
preceding  provisions. 

Robbery  of  personal  property  of 
the  United  States;  punish- 
ment for. 

Embezzling  public  moneys,  etc.; 
punishment  for. 


Sec. 

10215.  Receiving,     etc.,     stolen     public 

property;     punishment   for. 

10216.  Timber    depredations    on    public 

lands;  punishment  for;  rights 
of  entrymen. 

10217.  Timber,  etc.,  depredations  on  In- 

dian lands  or  trust  allotments  ; 
punishment  for. 

10218.  Boxing,   etc.,   trees    for   turpen- 

tine, etc. ;    punishment  for. 

10219.  Setting  fire  to  timber  on  public 

lands;    punishment  for. 

10220.  Failing     to     extinguish      fires; 

punishment  for. 

10221.  Fines    to    be    paid    into    school 

funds. 

10222.  Trespassing   on    Bull    Run    Na- 

tional Forest,  Oregon ;  pun- 
ishment for. 

10223.  Breaking  fences,   driving  cattle, 

etc.,  on  inclosed  public  lands; 
punishment  for;  lands  except- 
ed. 

10224.  Injuring     or     removing     survey 

marks;     punishment  for. 

10225.  Interrupting    surveys;     punish- 

ment for. 

10226.  Agreement    to    prevent    bids    at 

land  sales;    punishment  for. 

10227.  Inducing    conveyances    by     In- 

dians of  trust  interests  in 
lands;  punishment  for;  ex- 
ception. 

10228.  Injuries  to   United   States  tele- 

graph, etc.,  lines;  punishment 
for. 

10229.  Counterfeiting      weather      fore- 

casts ;    punishment  for. 

10230.  Molesting  Animal   Industry  em- 

ployees; punishment  for;  us- 
ing deadly  weapon ;  punish- 
ment for. 

10231.  Foreign    customs    entry    certifi- 

cates;   punishment  for. 

10232.  Concealing  or  destroying  invoic- 

es, etc. ;    punishment  for. 

10233.  Resisting  revenue  officers,  rescu- 

ing or  destroying  seized  prop- 
erty, etc. ;  punishment  for ; 
using  deadly  weapon ;  pun- 
ishment for. 

10234.  Falsely   assuming  to   be  a   rev- 

enue officer;    punishment  for. 

10235.  Offering  presents  to  customs  of- 

ficer;   punishment  for. 

10236.  Admitting  entries  for  less  than 

legal  duty;    punishment  for. 

10237.  Securing  false  entry  of  goods; 

punishment  for. 

10238.  False   certification    by   consular 

officer;   punishment  for. 

10239.  Taking  seized  property  from  rev- 

enue officer;    punishment   for. 

10240.  Forging    or    altering    ship's    or 

custom-house  papers ;  pun- 
ishment for. 
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fee. 

10241.  Forging,   etc,   military    bounty- 

land  warrants,  etc.;  punish- 
ment for. 

10242.  Forging,  etc.,  certificates  of  cit- 

izenship;   punishment  for. 

10243.  Engraving,       etc,       counterfeit 

plates  for  citizenship  certifi- 
cates; printing,  etc;  distinc- 
tive paper;    punishment  for. 

10244.  False  personation,  etc,  in   pro- 

curing naturalization ;  pun- 
ishment for. 

10245.  Using  false  certificate  o/  citizen- 

ship; citizenship  blanks;  de- 
nying citizenship;  punishment 
for. 


See. 

10246.  Attempting     to    vote,    etc,    on 

false    certificate ;     punishment 
for. 

10247.  Falsely     claiming     citizenship; 

punishment  for. 

10248.  Falsely  swearing  in  naturaliza- 

tion cases;    punishment  for. 

10249.  Provisions     applicable     to     all 

courts  of  naturalization. 

10250.  Shanghaiing  of   sailors  describ- 

ed ;    punishment  for. 

10251.  Corporations     contributing     for 

political     elections ;       penalty 
for;  additional  to  officers. 

10252.  Hunting,    taking   eggs,    etc.,    on 

bird-breeding    grounds ;      pun- 
ishment for. 


§  10191.  (Crim.  Code,  §  27.)  Forging,  etc.,  letters  patent;  punish- 
ment for. 
Whosoever  shall  falsely  make,  forge,  counterfeit,  or  alter  any 
letters  patent  granted  or  purporting  to  have  been  granted  by  the 
President  of  the  United  States;  or  whoever  shall  pass,  utter,  or 
publish,  or  attempt  to  pass,  utter,  or  publish  as  genuine,  any  such 
forged,  counterfeited,  or  falsely  altered  letters  patent,  knowing  the 
same  to  be  forged,  counterfeited,  or  falsely  altered,  shall  be  fined  not 
more  than  five  thousand  dollars  and  imprisoned  not  more  than  ten 
years. 

R.  S.  {  5416.    Act  March  4,  1009,  c  321,  §  27,  35  Stat.  1094. 

Cited    without    definite    application,      30,  32;   U.  S.  v.  Lehman  (D.  C.  1889) 
U.  S.  v.  Creciliufl  (D.  C.  1888)  34  Fed.       39  Fed.  768,  770. 

§  10192.  (Crim.  Code,  §  28.)  Forging  bonds,  bids,  public  records, 
etc.;  transmitting  forged,  etc.,  papers;  punishment  for. 
Whoever  shall  falsely  make,  alter,  forge,  or  counterfeit,  or  cause 
or  procure  -to  be  falsely  made,  altered,  forged,  or  counterfeited,  or 
willingly  aid,  or  assist  in  the  false  making,  altering,  forging,  or  coun- 
terfeiting, any  bond,  bid,  proposal,  contract,  guarantee,  security,  of- 
ficial bond,  public  record,  affidavit,  or  other  writing  for  the  pur- 
pose of  defrauding  the  United  States ;  or  shall  utter  or  publish  as 
true,  or  cause  to  be  uttered  or  published  as  true,  or  have  in  his  pos- 
session with  the  intent  to  utter  or  publish  as  true,  any  such  false, 
forged,  altered,  or  counterfeited  bond,  bid,  proposal,  contract,  guar- 
antee, security,  official  bond,  public  record,  affidavit,  or  other  writing, 
for  the  purpose  of  defrauding  the  United  States,  knowing  the  same 
to  be  false,  forged,  altered,  or  counterfeited ;  or  shall  transmit  to,  or 
present  at,  or  cause  or  procure  to  be  transmitted  to,  or  presented  at, 
the  office  of  any  officer  of  the  United  States,  any  such  false,  forged, 
altered,  or  counterfeited  bond,  bid,  proposal,  contract,  guarantee,  se- 
curity, official  bond,  public  record,  affidavit,  or  other  writing,  knowing 
the  same  to  be  false,  forged,  altered,  or  counterfeited,  for  the  purpose 
of  defrauding  the  United  States,  shall  be  fined  not  more  than  one  thou- 
sand dollars,  or  imprisoned  not  more  than  ten  years,  or  both. 
R.  S.  ft  5418,  5479.    Act  March  4,  1909,  c.  321,  §  28,  35  Stat.  1094. 

Notes  of   Decisions 


L  Offense  in  general. 

*•  Invalid  instrument  as  basis  of  forgery. 

3-  False  or  forged  affidavits  in  general. 

*  Homestead    applications   and    affidavits. 

5-  Proof  of  pre-emption  claim. 

J-  Proof  of  timber  culture  entry. 

7.  Application  to  civil  service,  commission. 

*•  Certificate  of  residence. 

••  Writing  used  in  entering  goods  at  cus- 
tom house. 

W.  Military  land  warrant. 

U-  Insertion  of  false  Item  in  blank  receipt. 


12.  Forgery   of   note   to   deceive   bank   ex- 

aminer. 

13.  Alteration  of  engineer's  license. 

14.  Indictment. 

15.  Evidence. 

See,  also,  §  10317  et  seq.,  post,  and 
notes  thereunder. 

I.  Offense  In  general.— The  offense  de- 
fined in  the  act  of  April  5,  1866  (R.  S. 
§  5418  [embodied  herein]),  consists  in 
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the  false  and  fraudulent  making,  alter- 
ing, forging,  or  counterfeiting  of  any 
bid,  proposal,  guaranty,  or  uny  instru- 
ment or  document  named  in  the  statute, 
and  does  not  consist  in  the  making  of 
a  false  or  fraudulent  instrument  or 
document.  In  the  first  case  the  crime 
is  forgery,  while  in  the  latter  it  would 
be  perjury;  and  this  distinction  must 
regulate  the  allegations  and  proof  in 
each  case.  U.  S.  v.  Wentworth  (O.  C. 
1882)  11  Fed.  52. 

It  is  not  lawful  for  an  official  to  ac- 
cept an  office  and  then  use  false  means 
and  methods  to  obtain  money  for  carry- 
ing it  on,  as  by  certifying  charges  for 
boat  services,  the  expenses  of  janitor's 
fees,  carriage  hire,  ice,  gas,  etc.,  in  or- 
der to  obtain  money  from  one  depart- 
ment for  services  which  had  been  ren- 
dered in  another,  and  for  the  payment 
of  which  the  government  has  made  no 
provision.  U.  S.  v.  Houghton  (D.  0. 
1882)  14  Fed.  544. 

The  false  writing  spoken  of  in  R.  S. 
§  5421,  post,  §  10193,  which  provides 
that  every  person  "who  utcers  or  pub- 
lishes as  true,  or  causes  to  be  uttered 
or  published  as  true,  any  *  *  * 
false,  forged,  altered,  or  counterfeited 
*  *  *  writing,  with  intent  to  defraud 
the  United  States,"  shall  be  imprisoned, 
etc.,  includes  one  false  in  respect  of  the 
facts  embodied  therein,  as  well  as  one 
forged  or  counterfeited.  U.  S.  v. 
Spaulding  (1882)  3  Dak.  85,  13  N.  W. 
357. 

2.  Invalid  Instrument  as  basis  of  for- 
gery.— See,  also,  notes  post. 

Where  a  false  instrument  is  so  ab- 
solutely invalid  that  it  cannot  defraud 
or  injure  under  any  circumstances,  it 
may  not  form  the  basis  of  the  charge  of 
forgery,  or  of  transmitting  it  to  an  of- 
ficer to  defraud  the  United  States. 
Neff  v.  U.  S.  (1908)  165  Fed.  273,  91 
C.  C.  A.  241. 

3.  False  or  forged  affidavits  In  gen- 
eral.—A  notary  public  has  no  author- 
ity to  administer  an  oath  such  as  is  re- 
quired by  the  statute,  to  a  deputy  sur- 
veyor, and  to  take  and  certify  his  affi- 
davit, in  regard  to  the  manner  in  which 
he  had  fulfilled  a  contract  for  survey- 
ing, to  be  used  in  procuring  pay  for 
such  services.  U.  S.  v.  Hall  (1889)  9 
Sup.  Ot.  663,  131  U.  S.  50,  33  L.  Ed. 
97. 

Nor  has  a  commissioner  of  the  circuit 
court  authority  to  administer  such  an 
oath.  U.  S.  v.  Reilly  (1889)  9  Sup.  Ct. 
604,  131  U.  S.  58,  33  L.  Ed.  75. 

One  presenting  accounts  to  the  gov- 
ernment cannot  be  convicted  under  R. 
S.  §§  5418,  5479  (embodied  herein),  for 
forging  the  name  of  a  justice  of  the 
peace  to  the  affidavit  attached  thereto, 
unless  it  be  done  to  defraud  the  United 
*States.  Staton  v.  U.  S.  (1898)  88  Fed. 
253,  31  C.  O.  A.  521. 

A  forged  affidavit  received  in  evi- 
dence by  the  officers  of  a  land  office  in 
the  trial  to  a  claim  to  land  may  deceive 
them   and   defraud   the   United  States, 
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and  hence  may  become  the  basis  of  a 
conviction  under  R.  S.  §  5418  (embodied 
herein),  because  a  patent  issued  upon 
it  could  not  be  collaterally  attacked, 
and  the  United  States  would  be  estop- 
ped from  avoiding  it  by  a  direct  attack 
after  the  title  passed  to  an  innocent 
purchaser.  If  the  land  was  beyond  the 
jurisdiction  of  the  land  department,  the 
transmission  of  such  an  affidavit  to  its 
officers  could  not  defraud  the  United 
States  or  form  the  basis  of  a  convic- 
tion. Neff  v.  U.  S.  (1908)  165  Fed. 
273,  278,  91  C.  C.  A.  241. 

Where  under  any  contingency  a  false 
affidavit  may  have  the  effect  to  deceive 
and  defraud,  it  is  sufficient  to  found  a 
conviction  of  forgery.    Id. 

An  affidavit  is  sufficient  as  a  basis  of 
conviction  for  forgery  if  it  is  appar- 
ently valid  on  its  face,  though  extrinsic 
facts  may  exist  that  will  render  it  void 
or  ineffective  if  genuine.    Id. 

It  is  not  indispensable  to  a  conviction 
for  transmitting  a  forged  affidavit  to 
an  officer  to  defraud  the  United  States, 
or  to  a  conviction  of  forgery,  or  of  ut- 
tering a  forged  instrument,  that  the  af- 
fidavit, the  forgery,  or  the  uttering 
shall  be  sufficient,  without  other  evi- 
dence or  acts,  to  win  the  controversy 
or  to  accomplish  the  object  of  the 
wrongful  act,  but  it  is  sufficient  that 
it  may  aid  to  bring  about  such  a  re- 
sult.    Id. 

The  regulations  of  June  30,  and  Sep- 
tember 1,  1880,  by  which  the  land  de- 
partment of  the  United  States  in  con- 
junction with  the  state  of  Oregon  un- 
dertook, by  means  of  agents,  to  exam- 
ine the  character  of  the  lands  claimed 
by  the  state  under  the  swamp-land 
grant,  superseded  the  regulation  of  the 
commissioner  of  the  general  land  office 
of  March  13,  1875,  providing  that  when 
selections  are  made  by  state  agents 
they  are  to  be  forwarded  to  the  United 
States  surveyor  general,  with  evidence 
of  the  swampy  character  of  the  land; 
and  thereafter  no  affidavit  could  be  le- 
gally used  before  the  commissioner  or 
secretary  of  the  interior  on  the  ques- 
tion, other  than  those  of  the  agents 
employed  to  make  examination;  and 
therefore  affidavits  of  a  private  person 
could  not  have  been  legally  used  to  de- 
fraud the  United  States,  under  R.  S-  f 
5418  (embodied  herein),  relating  to  the 
offense  of  forgery  with  intent  to  de- 
fraud the  government.  U.  S.  v.  Barn- 
hart  (D.  C.  1887)  33  Fed.  459. 

4.  Homestead  applications  and  affida- 
vits.— The  forgery  of  homestead  appli- 
cations and  affidavits,  with  intent  to 
thereby  obtain  title  to  public  lands  of 
the  United  States,  constitutes  an  of- 
fense, under  R.  S.  §  5418  (embodied 
herein),  although  the  land  was  describ- 
ed as  "in  township  24  south  of  range  1 
east,"  without  naming  the  meridian, 
where  in  fact  all  the  townships  in  the 
state  are  numbered  from  the  same  me- 
ridian, and  the  description  was  there- 
fore sufficient  to  identify  the  lands  to 
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the  officers  acting  on  the  papers,  and 
such  papers  were  capable  of  effecting 
the  intended  fraud.  U.  S.  v.  McKinley 
(C.  C.  1903)  127  Fed.  106. 

5.  Proof  ef  pre-emption  claim.— The 
making  of  an  affidavit  on  final  proof  of 
a  pre-emption  claim  containing  false 
statements  is  not  a  crime,  under  R.  S. 
§  5479  (embodied  herein),  which  pro- 
Tides  that  "if  any  person  shall  falsely 
make,  alter,  forge,  •  •  •  any  bond, 
•  •  •  affidavit,  or  other  public  writ- 
ing, for  the  purpose  of  defrauding  the 
United  States,  *  *  •  he  shall  be 
punishable,"  etc.;  such  statute  refer- 
ring to  the  false  making  of  an  instru- 
ment purporting  to  be  the  act  of  an- 
other, which  it  is  not  U.  S.  v.  Cam- 
eron (1882)  3  Dak.  132,  13  N.  W.  561. 

6.  Proof  of  tl aiber  culture  entry.— A 
forged  affidavit  regarding  a  material 
fact  erroneously  received  in  evidence  by 
the  officers  of  the  local  land  office  in  the 
trial  of  a  claim  to  land  within  their  ju- 
risdiction may  deceive  the  United 
States  so  as  to  form  a  basis  for  a  con- 
viction under  R.  S.  §  5418  (embodied 
herein),  because  a  patent  issued  on  it 
by  the  Land  Department  will  not  be 
subject  to  collateral  attack  and  the 
United  States  will  be  estopped  in  re- 
covering it,  even  by  direct  attack  after 
the  title  had  passed  to  an  innocent 
third  party.  Neff  v.  U.  S.  (1908)  165 
Fed.  273,  91  C.  C.  A.  241. 

Where  land  and  a  claim  to  the  same 
were  beyond  the  jurisdiction  of  the 
Land  Department,  the  transmission  of 
a  forged  affidavit  regarding  the  mate- 
rial fact  connected  with  such  land  to  the 
officers  of  the  Land  Department  could 
not  defraud  the  United  States  nor  form 
a  basis  for  conviction  under  R.  S.  | 
5418  (embodied  herein).    Id. 

A  forged  affidavit  which  appeared  on 
its  face  to  have  been  taken  more  than 
10  days  after  the  date  named  in  the 
notice  of  the  taking  of  final  proofs  for 
a  timber  culture  entry  which  was  trans- 
mitted to  the  officers  of  the  local  land 
office  by  defendant  and  was  received 
and  approved  by  them  as  a  part  of  the 
proof  was  sufficient  to  form  the  basis 
for  a  conviction  of  forgery  under  R.  S. 
$5418  (embodied  herein).    Id. 

A  forged  affidavit  which  was  sufficient 
to  aid  in  making  final  proofs  of  a  tim- 
ber culture  entry,  but  insufficient  in  it- 
self to  make  the  proof,  was  enough  to 
form  a  basis  for  a  conviction  under  R. 
S.  |  5418  (embodied  herein).    Id. 

7.  Application  to  civil  servics  com- 
mission.—An  applicant  for  a  govern- 
ment clerkship  filed  a  sworn  application 
in  the  form  required  for  an  examination 
by  the  civil  -service  commission,  and 
was  afterwards  notified  by  postal  card 
to  appear  for  examination  at  a  time 
stated.  By  previous  arrangement,  an- 
other person,  impersonating  the  appli- 
cant, presented  himself  for  examina- 
tion, and  filled  out  a  paper  known  as 
the  "Declaration   Sheet,"    which   con: 


tained  questions  concerning  the  appli- 
cant, and  signed  the  applicant's  name 
thereto.  Held,  that  these  two  persons 
were  indictable,  under  R.  S.  §§  5440, 
5418  (this  compilation,  H  10192, 
10201),  which  denounce  respectively  the 
offense  of  conspiring  to  commit  any  of* 
fense  against  the  United  States  or  to 
defraud  the  United  States,  and  the  of- 
fense of  falsely  making,  altering,  or 
forging  various  enumerated  papers,  in- 
cluding affidavits  or  other  writings',  for 
the  purpose  of  defrauding  the  United 
States.  U.  S.  v.  Bunting  (D.  C.  1897) 
82  Fed.  883. 

The  making  and  swearing  to  an  ap- 
plication to  the  United  States  civil 
service  commission  for  examination  for 
appointment  in  the  civil  service,  con- 
taining willfully  false  statements  is  in- 
dictable under  R.  S.  §  5479  (embodied 
herein),  declaring  it  indictable  for  any 
person  to  transmit  to  or  present  at  the 
office  of  any  officer  of  the  United 
States  any  false  affidavit,  or  other 
writing  knowing  it  to  be  false,  for  the 
purpose  of  defrauding  the  United 
States.  U.  S.  v.  Johnson  (1905)  26 
App.  D.  O.  136. 

8.  Certificate  of  reside noe.— The  mak- 
ing of  a  blank  form  of  a  certificate  of 
residence,  such  as  when  filled  are  is- 
sued by  the  United  States  to  Chinese 
entitled  to  remain  in  the  country,  is 
not  within  R.  S.  §  -5418  (embodied 
herein),  making  it  a  crime  to  counter- 
feit any  writing  for  the  purpose  of  de- 
frauding the  United  States.  U.  S.  v. 
Ah  Won  (C.  O.  1899)  97  Fed.  494. 

9.  Writing  used  In  entering  goods  at 
custom  house. — Forgery  of  writings 
used  in  entering  goods  at  the  custom- 
house is  punishable  under  R.  S.  §  5418 
(embodied  herein),  relating  to  forgery 
of  certain  writings  named,  or  "other 
writing."  U.  S.  v.  Lawrence  (C.  C. 
1875)  Fed.  Cas.  No.  15,572. 

10.  Military  land  warrant.— A  mili- 
tary land  warrant  is  neither  an  indent- 
ure nor  a  public  security,  within  the 
meaning  of  the  Crimes  Act  of  March  3, 
1825,  §  17,  relating  to  forgery.  U.  S. 
v.  Irwin  (C.  C.  1851)  Fed.  Cas.  No. 
15,445. 

1 1.  Insertion  of  false  Item  in  blank 
receipt. — The  insertion  of  a  false  item 
in  a  blank  receipt  for  money,  used  as  a 
voucher  in  a  disbursing  officer's  ac- 
counts certified  by  him  to  be  correct, 
with  intent  to  defraud  the  United 
States,  is  a  criminal  offense,  under  R. 
S.  §|  5418,  5421,  5479  (this  compila- 
tion, §§  10192,  10193),  whether  forgery 
at  common  law  or  not.  Ilowgate  v.  U. 
S.  (1895)  7  App.  D.  C.  217. 

12.  Forgery  of  note  to  deceive  bank 
examiner. — The  forgery  of  a  note  for 
the  purpose  of  deceiving  a  national  bank 
examiner  held  not  within  this  statute. 
Cross  v.  North  Carolina  (1889)  10  Sup. 
Ct  47,  132  U.  S.  131,  33  L.  Ed.  287. 

13.  Alteration  of  engineer's  license.— 
The  alteration  of  a  license  of  an  engi- 
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neer  of  steam  Teasels  issued  under  R„ 
S.  |  4441,  ante,  |  8203,  is  not  an  offense 
within  R.  S.  |§  5418,  6470,  or  5-123  (this 
compilation,  §§  10192,  10240).  Revoca- 
tion of  the  license,  under  R.  S.  §  4450, 
ante,  §  8212,  seems  to  be  the  .only  pun- 
ishment provided  by  law  for  such  case. 
(1890)  19  Op.  Atty.  Gen.  049. 

14.  Indictment.— An  indictment  charg- 
ing that  defendant  forged  the  name  of  a 
justice  of  the  peace  to  accounts  pre- 
sented by  him  to  the  government  ac- 
counting officers,  "with  intent  to  de- 
fraud the  United  States,"  must  be  re- 
garded as  based  on  R.  S.  |§  5418,  5479 
(embodied  herein),  and  not  on  R.  S.  f 
5421,  post,  §  10193,  which  denounces 
the  making,  altering,  forging,  etc.,  of 
papers,  for  the  purpose  of  "obtaining 
or  receiving  *  *  *  from  the  United 
States  or  any  of  their  officers  or  agents 
any  sum  of  money."  Staton  v.  U.  S. 
(1898)  SS  Fed.  253,  31  C.  C.  A.  521. 

An  indictment  for  forging  a  writing 
with  intent  to  defraud  the  United  States 
is  sufficient  to  charge  the  offense,  so  far 
as  concerns  the  nature  of  the  instru- 
ment, if  it  is  made  to  appear  that  it  is 
one  by  which  the  government  might 
have  been  defrauded,  and  it  need  not 
aver  the  existence  of  extraneous  facts 
which  would  or  might  be  necessary  to 
that  result.  Meldrum  v.  U.  S.  (1907) 
151  Fed.  177,  80  .0.  C.  A.  543,  10  Ann. 
Cas.  324,  affirming  judgment  U.  S.  v. 
Meldrum  (D.  C.  1906)  146  Fed.  390. 

An  indictment  which  charges  the  de- 
fendant with  having  feloniously  'and 
falsely  made  and  forged  and  uttered  a 
certain  affidavit  purporting  to  be  the 
affidavit  of  a  person  named,  a  pretend- 
ed settler  on  unsurveyed  public  lands, 
and  which  sets  out  the  affidavit,  in 
which  it  is  stated  that  affiant  is  such 
settler,  has  made  improvements,  etc., 
and  then  charges  that  it  was  so  made 
by  defendant  with  intent  to  file  the 
same  in  the  office  of  a  Surveyor  General 
of  the  United  States  to  be  used  as  a 
basis  for  letting  a  contract  for  survey- 
ing said  lands  described  therein,  and 
with  the  further  intent  that  it  should 
be  transmitted  to  the  General  Land  Of- 
fice for  the  purpose  of  obtaining  the  ap- 
proval of  and  payment  for  said  survey, 
charges  an  offense  of  forging  a  writing 
for  the  purpose  of  obtaining,  or  en- 
abling others  to  obtain,  money  from  the 
United  States.    Id. 

In  an  indictment,  under  Act  March  2, 
1831,  §  11,  for  uttering  a  forged  check, 
it  is  not  necessary  to  aver  that  such 
uttering  was  "to  the  prejudice  of  the 
right  of  any  other  person,"  or  that 
the  check  was  "a  paper  writing  or  print- 
ed paper."  U.  S.  v.  McCarthv  (C.  C. 
1841)  Fed.  Cas.  No.  15,656. 

This  question  discussed.  U.  S.  v.  Lar- 
ned  (C.  C.  1833)  Fed.  Cas.  No.  15,566. 
In  an  indictment  under  R.  S.  8  5418 
(embodied  herein),  for  fo-ging  writings 
used  in  entering  goods  at  the  custom- 
house, it  is  unnecessary  to  aver  the 
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existence  of  the  goods  mentioned  in  the 
writings.  U.  S.  v.  Lawrence  (C.  a 
1875)  Fed.  Cas.  No.  15,572. 

An  indictment  which  charges  that  a 
genuine  pension  check  drawn  by  an 
authorized  officer  of  the  United  States 
on  an  assistant  treasurer,  directing  the 
payment  of  money,  was  altered  and 
forged  by  the  name  of  the  payee  being 
forged  and  fraudulently  placed  tbereon 
as  his  indorsement,  and  that  defendant 
knowingly  and  fraudulently  uttered  and 
published  it  as  true,  with  intent  thereby 
to  defraud  the  United  States,  does  not 
state  an  offense  within  R.  S.  §  5418 
(embodied  herein),  because  it  does  not 
sufficiently  describe  any  altered,  forged, 
or  counterfeited  writing,  for  the  pur- 
pose of  defrauding  the  United  States. 
U.  S.  v.  Albert  (C.  C.  1891)  45  Fed. 
552. 

The  rule  which  requires  a  setting  out 
of  an  entire  instrument  or  its  tenor  in 
an  indictment  in  the  federal  courts  is 
limited  mainly,  if  not  wholly,  to  cases  of 
forgery,  counterfeiting,  and  sending 
threatening  letters.  'U.  S.  ▼.  Heinze  (C. 
C.  1908)  101  Fed.  425. 

It  is  not  a  ground  for  quashing  an  in- 
dictment under  R.  S.  §  5479  (embodied 
herein),  for  aiding  and  procuring  one  to 
make  a  false  affidavit  for  the  purpose 
of  procuring  a  pension,  that  the  affidavit 
was  in  fact  made  before  a  proper  offi- 
cer, as  that  section  applies  also  to  the 
offense  of  •  using  a  genuine  instrument 
containing  false  statements,  knowing 
them  to  be  false,  with  intent  to  defraud 
the  United  States.  U.  S.  v.  Gowdy  (D. 
C.  1889)  37  Fed.  332. 

An  indictment  for  making,  or  pro- 
curing to.be  made,  a  false  affidavit,  must 
allege  specifically  in  what  the  falsity 
consists,  and  connect  defendant  there- 
with. U.  S.  v.  Moore  (D.  t.  1894)  60 
Fed.  738;    Id.  740. 

An  indictment  under  R.  S.  §  5418  (em- 
bodied herein),  for  transmitting  to  the 
office  of  the  commissioner  of  pensions 
a  false  and  altered  affidavit,  with  intent 
to  defraud  the  United  States,  is  fa- 
tally defective,  where  it  fails  to  charge 
that  the  affidavit  was  transmitted  with 
relation  to,  or  in  support  of,  a  claim 
against  the  United  States,  or  to  aver 
facts  from  which  the  court  can  find  that 
the  United  States  could  be  prejudiced  in 
any  way  thereby.  U.  S.  v.  Van  Leuven 
(D.  C.  1804)  62  Fed.  69. 

The  insertion  of  a  false  item  in  a 
blank  receipt  for  money,  used  as  a 
voucher  in  a  disbursing  officer's  ac- 
counts certified  by  him  to  be  correct, 
with  intent  to  defraud  the  United 
States,  being  a  criminal  offense,  under 
R.  S.  |§  5418,  5421,  5479  (this  com- 
pilation, §§  10192,  10193),  whether  for- 
gery at  common  law  or  not,  an  indict- 
ment which  charges  such  offense  in  the 
words  of  the  statute,  and  which  sets 
forth  the  circumstances,  is  good.  How- 
gate  v.  U.  S.  (1895)  7  App.  D.  C.  217. 
(  Where  an  indictment  under  R.  S.  § 


a  4) 


THE  CRIMINAL  CODE   (§  29) 


§   10193 


5479  (embodied  herein),  for  falsely 
making  and  forging  an  Application  to 
the  United  States  Civil  Service  Com- 
mission for  examination  for  employ- 
ment in  the  civil  service,  charged  the  ac- 
cused by  implication  only  with  making  a 
ftlie  answer  to  a  question  in  the  appli- 
cation, such  defect  was  not  cured  by 
Terdtct,  where  a  demurrer  to  the  count 
containing  it  was  overruled.  V.  S.  v. 
Johnson  (1905)  26  App.  D.  G.  136. 

Where  an  indictment  under  It.  S.  § 
5479  (embodied  herein),  for  falsely 
making  and  forging  an  application  to 
the  United  States  civil  service  commis- 
sion for  examination  for  employment 
in  the  civil  service,  charged  the  se- 
nsed, by  implication  only,  with  making 
a  false  answer  to  a  question  in  the  ap- 
plication, a  motion  by  the  accused  in 
arrest  of  judgment  is  properly  granted, 
even  though  it  may  be  said  that  the 
effect  of  the  charge  in  the  indictment  is 
sufficiently  dear  to  be  unmistakable  to 
the  ordinary  intelligence.     Id. 

An  averment  that  a  note  was  forged 
with  intent  to  defraud  the  United  States 
is  necessary  to  withdraw  the  forgery 
from  the  general  jurisdiction  of  the 
state  courts.  State  v.  White  (1888) 
101  N.  C.  770,  7  S.  B.  715. 

15.  Evidence.— On  the  trial  of  an  in- 
dictment charging  the  defendant  with 
the  forgery  of  a  bid  for  a  mail-carrying 
contract,  it  was  not  error  to  admit  in 
evidence  another  bid  shown  by  the  un- 
disputed evidence  to  have  been  forged 
by  the  defendant  at  the  same  time  as 
the  one  for  which  he  was  indicted. 
Pirscher  v.  TJ.  S.  (1904)  133  Fed.  526, 
67  C.  C.  A.  660. 

Witnesses  skilled  in  handwriting  will 


not  be  permitted  to  give  their  opinion, 
upon  inspection  of  the  papers,  whether 
the  forgery  was  done  by  defendant.  U. 
S.  v.  Prout  (O.  C.  1833)  Fed.  Cas.  No. 
16,094. 

In  an  action  against  defendants  for 
an  attempt  to  defraud  the  government 
toy  procuring  pensions  on  false  and 
fraudulent  affidavits,  the  application  for 
the  pension  is  properly  admitted  in 
evidence  to  show  the  use  to  which  the 
false  affidavits  were  to  be  applied,  and 
to  prove  the  intent.  U.  S.  v.  Went- 
worth   (C.  O.  1882)   11  Fed.  52. 

In  order  to  a  conviction  of  the  of- 
fense defined  in  section  5418,  H.  S.  (em- 
bodied herein),  the  jury  must  be  satis- 
fied beyond  a  reasonable  doubt  (1)  that 
the  time  and  pay  roll  described  in  the  in- 
dictment was  a  false,  forged,  and  coun- 
terfeit writing;  (2)  that  the  same  was 
transmitted  to  the  proper  officer  of  the 
government  by  the  defendant;  and  (3) 
that  the  false  character  of  the  writing 
was  known  by  the  defendant  at  the  time 
of  the  sending,  and  that  it  was  sent 
with  the  intent  to  defraud  the  United 
States.  U.  S.  v.  Houghton  (D.  C.  1882) 
14  Fed.  544. 

Cited     without    definite    application, 

TJ.  S.  v.  Davis  (1913)  34  Sup.  Ct.  112, 
231  U.  S.  183,  58  L.  Ed.  177;  Pooler  v. 
U.  S.  (1904)  127  Fed.  509,  62  C.  C.  A. 
307;  TJ.  S.  v.  Owen  (D.  C.  1887)  32 
Fed.  534,  538;  U.  S.  v.  Crecilius  (D. 
C.  1888)  34  Fed.  30,  32;  U.  S.  v.  Leh- 
man (I).  C.  1889)  39  Fed.  768,  770;  TJ. 
S.  v.  Hartman  (D.  C.  1894)  65  Fed. 
490,  491;  U.  8.  v.  Haas  (D.  O.  1906) 
167  Fed.  211;  Woog  v.  U.  S.  (1913) 
48  Ct.  01.  80. 


§  10193.  (Crim.  Code,  §  29.)  Forging  deeds,  powers  of  attorney, 
etc. ;  transmitting  forged,  etc.,  papers ;  punishment  for. 
Whoever  shall  falsely  make,  alter,  forge,  or  counterfeit,  or  cause 
or  procure  to  be  falsely  made,  altered,  forged,  or  counterfeited,  or 
willingly  aid,  or  assist  in  the  false  making,  altering,  forging,  or  coun- 
terfeiting, any  deed,  power  of  attorney,  order,  certificate,  receipt, 
contract,  or  other  writing,  for  the  purpose  of  obtaining  or  receiv- 
ing, or  of  enabling  any  other  person,  either  directly  or  indirectly, 
to  obtain  or  receive  from  the  United  States,  or  any  of  their  officers 
or  agents,  any  sum  of  money ;  or  whoever  shall  utter  or  publish  as 
true,  or  cause  to  be  uttered  or  published  as  true,  any  such  false,  forged, 
altered,  or  counterfeited  deed,  power  of  attorney,  order,  certificate, 
receipt,  contract,  or  other  writing,  with  intent  to  defraud  the  United 
States,  knowing  the  same  to  be  false,  altered,  forged,  or  counterfeited ; 
or  whoever  shall  transmit  to,  or  present  at,  or  cause  or  procure  to  be 
transmitted  to,  or  presented  at,  any  office  or  officer  of  the  Govern- 
ment of  the  United  States,  any  deed,  power  of  attorney,  order,  certifi- 
cate, receipt,  contract,  or  other  writing,  in  support  of,  or  in  relation 
to,  any  account  or  claim,  with  intent  to  defraud  the  United  States, 
blowing  the  same  to  be  false,  altered,  forged,  or  counterfeited,  shall 
be  fined  not  more  than  one  thousand  dollars  and  imprisoned  not  more 
than  ten  years. 

R.  S.  1 5421.    Act  March  4,  1909,  c.  321,  f  29,  35  Stat.  1094. 


1  Repeal  of  former  statute. 

I  8eparate  offenses  under  statute. 


Notes  of  Decisions 

3.  "Papers"  'within  meaning  of  statute. 

4.  "Claim"  within  meaning  of  statute. 
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6.    Documents  or  writing  supporting  or  re- 
lating to  claim. 

6.  What  constitutes  forgery  in  general. 

7.  False  affidavits  or  certificates  in  gen- 

eral. 

8.  False  Jurat  or  certificate. 

9.  False  pension  affidavit. 

10.  Forgery    of    indorsement    on    pension 

chask. 

11.  False  exportation  bond. 

12.  Insertion   of   false   item  in   blank   re- 

ceipt. 

13.  Aiding  or  assisting  in  forgery. 

14.  Procuring  false  papers  with  a  view  to 

transmission. 

15.  Transmitting  forged  papers  in  support 

of  claim  for  bounty  land. 

16.  defrauding   government   of   land    war- 

rant. 

17.  Venue. 

IB.    Indictment. 

1.  Repeal  of  former  statute.— The  re- 
pealing clause  of  Act  March  2,  1863, 
saves  prosecution  under  Act  March  3, 
1823,  for  offenses  previously  commit- 
ted. U.  S.  v.  Kohnstamm  (G.  G.  1864) 
Fed.  Gas.  No.  15,542. 

2.  Separate  offenses  under  statute.— 

The  two  acts  of  transmitting  and  pre- 
senting forged  papers,  etc.,  are  not  sep- 
arate offenses,  under  Act  March  3, 
1823,  to  punish  frauds  against  the  Unit- 
ed States.  U.  S.  v.  Armstrong  (D.  O. 
1862)  Fed.  Gas.  No.  14,468. 

3.  "Papers"  within  meaning  of  stat- 
ute—Declarations and  affidavits  sub- 
scribed and  sworn  to  by  the  signers  are 
"papers"  within  said  act.  U.  S.  v. 
Bickford  (0.  C.  1859)  Fed.  Oas.  No. 
14,591. 

4.  "Claim"  within  meaning  of  statute. 

—The  word  "claim"  in  R.  S.  §  5421 
(embodied  herein),  which  prescribes  a 
penalty  for  presenting  any  writing  in 
support  of  any  "claim"  with  intent  to 
defraud  the  United  States,  knowing  the 
same  to  be  false,  includes  a  claim  to 
exercise  the  right  of  pre-emption,  or  a 
claim  of  right  to  bounty  lands,  and  the 
claim  to  thereby  acquire  from  the  Unit- 
ed States  government  title  to  the  public 
lands.  United  States  v.  Spaulding 
(1882)  3  Dak.  85,  13  N.  W.  357. 

5.  Documents  or  writing  supporting 
or  relating  to  claim.— False  and  fraudu- 
lent documents  made  and  used  in  sup- 
port of  a  fraudulent  claim  under  sec- 
tions 4592  and  4602,  ante,  to  a  soldier's 
additional  homestead  right,  whether 
forged  or  counterfeited  or  not,  are  em- 
braced within  the  provision'  of  R.  S. 
§  5421  (embodied  herein).  U.  S.  v. 
Davis  (1913)  34  Sup.  Ct  112,  231  U. 
S.  183,  58  L.Ed.  177. 

To  constitute  the  offense  of  knowing- 
ly presenting  a  false  paper  in  support 
of  a  claim,  with  intent  to  defraud  the 
United  States  (Act  March  3,  1823,  § 
1),  it  is  not  necessary  that  the  claim 
be  in  favor  of  the  accused.  U.  S.  ▼. 
Kohnstamm  (C.  C.  1864)  Fed.  Cas.  No. 
15,542. 

Act  March  3,  1823,  §  1,  applies  only 
to  instruments  altered  or  forged  for 
the  purpose  of  obtaining  moneys  from 
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the  United  States,  their  officers  or 
agents.  U.  fe.  v.  Reese  (G.  G.  1866) 
Fed.  Cas.  No.  16,138. 

The  offense  denounced  by  this  section 
obviously  is  the  making  of  a  forged 
writing  in  aid  of  a  claim  against  the 
United  States  with  the  purpose  and  in- 
tent of  thereby  obtaining  for  the  claim- 
ant or  some  other  person  a  sum  of 
money  from  the  United  States.  The 
forged  writing  must  have  such  direct 
relation  of  the  object  to  be  accomplish- 
ed as  to  evince  an  intent  or  purpose  on 
the  part  of  the  forger  to  thereby  ob- 
tain money.  The  gist  of  the  offense  is 
as  much  the  wrongful  obtaining  of  the 
money  as  the  forgery  of  the  means  to 
do  so.  Both  of  these  elements  must 
concur  to  constitute  the  offense.  The 
forged  writing  must  obviously  be  the 
means  whereby  the  money  was  intended 
to  be  secured.  U.  S.  v.  Swan  (D.  G. 
1904)  131  Fed.  140,  141. 

Preliminary  sworn  application  for 
purchase  of  land  under  Timber  and 
Stone  Act  is  not  a  writing  in  support 
of  or  in  relation  to  a  claim,  within  this 
section.  U.  S.  ▼.  Byron  (D.  G.  1915) 
223  Fed.  798. 

6.  'What  constitutes  forgery  In  gener- 
al.—Any  addition  to  a  genuine  paper,  or 
any  alteration  of  it  in  an  essential  par- 
ticular, so  as  to  give  it  a  different 
meaning,  is  a  forgery.  U.  S.  v.  Osgood 
(C.  C.  1839)  Fed.  Cas.  No.  15,971a. 

7.  False  affidavits  or  certificates  In 
general.— The  offense  defined  in  this 
section  includes  the  making  of  an  affi- 
davit or  certificate  which  is  genuine  it- 
self, but  contains  false  statements.  U. 
S-  v.  Hartman  (D.  G.  1894)  65  Fed. 
490. 

8.  False     Jurat     or     certificate.— /To 

forge  the  name  of  a  magistrate  to  the 
jurat  of  an  affidavit  is  a  forgery  of  the 
affidavit  U.  S.  v.  Osgood  (G.  G.  1839) 
Fed.  Cas.  No.  15,971a. 

The  making  by  a  notary  public  of  a 
jurat  or  certificate,  containing  false 
statements,  to  an  affidavit  in  support 
of  a  pension  claim,  does  not  constitute 
an  offense  under  this  section.  U.  S.  v. 
Glasener  (D.  G.  1897)  81  Fed.  566. 

9.  False  pension  affidavit.— The  mak- 
ing, or  procuring  to  be  made,  an  affida- 
vit with  the  false  statements  that  the 
pension  claimant  and  identifying  wit- 
nesses appeared  before  the  notary,  and 
that  the  alleged  affiants  subscribed  their 
names  and  were  sworn  in  his  presence, 
where  all  its  signatures  are  genuine, 
and  no  part  has  been  altered,  forged, 
or  counterfeited,  is  not  indictable  under 
this  section.  U.  S.  v.  Moore  (D.  C. 
1894)  60  Fed.  738;  Id.  740. 

10.  Forgery  of  Indorsement  on  pen- 
sion check.— The  words  "other  writing," 
as  used  in  Act  March  8,  1823,  making 
it  a  crime  to  forge  certain  writings 
with  intent  to  defraud  the  United 
States,  does  not  cover  a  forged  in- 
dorsement on  a  genuine  check  drawn  by 
a  pension  agent  upon  a  depositary  of 
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the  United  States.  U.  3.  v.  Wilson 
(D.  C.  1874)  Fed.  Cas.  No.  16,732. 

11.  False  exportation  bond.— The 
crime  of  forgery,  under  Act  March  3, 
1823,  §  1,  does  not  include  a  false  bond 
firen  on  the  exportation  of  distilled 
spirits  under  Act  June  30,  1864,  §  61. 
U.  S.  v.  Barney  (C.  G.  1866)  Fed.  Cas. 
No.  14.524. 

12.  Insertloa  of  false  item  In  blank 
receipt— The  insertion  of  a  false  item 
in  a  blank  receipt  for  money,  used  as  a 
Toucher  in  a  disbursing  officer's  ac- 
counts certified  by  him  to  be  correct, 
with  intent  to  defraud  the  United 
States,  being  a  criminal  offense,  under 
R.  S.  H  5418,  5421,  5479  (this  compila- 
tion, Si  10192,  10193),  whether  forgery 
at  common  law  or  not,  an  indictment 
which  charges  such  offense  in  the  words 
of  the  statute,  and  which  sets  forth 
the  circumstances,  is  good.  Howgate 
▼.  U.  a  (1895)  7  App.  D.  C.  217. 

The  insertion  of  a  false  item  in  a 
blank  receipt  for  money,  used  as  a 
Toucher  in  a  disbursing  officer's  ac- 
counts certified  by  him  to  be  correct, 
with  intent  to  defraud  the  United 
States,  is  a  criminal  offense,  under  R. 
S.  H  5418,  5421, 5479  (this  compilation, 
,  K  10192,  10193),  whether  forgery  at 
common  law  or  not.     Id. 

13.  Aiding  or  assisting  In  forgery.— 

Aiding  or  assisting  in  forging  papers 
with  intent  to  defraud  the  government 
consists  in  the  commission  of  any  act 
having  a  tendency  to  forward  or  facili- 
tate a  forgery  committed  by  another. 
U.  S.  v.  Osgood  (C.  C.  1839)  Fed.  Oas. 
No.  15,971a. 

To  trace  a  name  with  a  pencil,  after- 
wards filled  up  with  another  in  ink,  or 
to  take  measures  to  prevent  surprise  or 
detection  while  the  forgery  is  being 
committed,  would  be  such  an  act.    Id. 

14.  Procuring  false  papers  with  a 
view  te  transmission.— It  is  an  offense,' 
under  such  act,  to  procure  false  papers 
with  a  view  of  their  transmission  by 
another;  and  the  actual  transmission 
by  the  prisoner  need  not  be  shown. 
U.  S.  v.  Bickford  (O.  O.  1859)  Fed. 
Cas.  No.  14,591. 

15.  Transmitting  forged  papers  In 
»upport  of  claim  for  bounty  land.— It 
is  an  offense  under  Act  March  3,  1823, 
to  transmit  false  papers  for  the  pur- 
pose of  obtaining  from  the  government 
s  bounty  land  warrant.  U.  S.  v.  Bick- 
ford (C.  C.  1859)  Fed.  Cas.  No.  14,591. 

It  is  a  felony  to  transmit  to  the  pen- 
sion office  forged  papers  in  support  of 
a  claim  for  bounty  land.    Act  March  3, 
1823,  §  1.    U.  S.  ▼.  Wilcox  (C.  0.  1859) 
Fed.  Cas.  No.  16,691. 

16.  Defrauding    government   of   land 

warrant*— An  indictment  for  defrauding 
file  United  States  of  a  land  warrant 
win  not  He,  under  Act  1823,  c.  38.  U. 
S.  ▼.  Mylar  (D.  C.  1850)  Fed.  Oas.  No. 
15349. 


17.  Venue.— The  offense  is  committed 
in  Vermont,  where  the  papers  are 
transmitted  from  there  to  Washington 
city.  U.  S.  v.  Bickford  (C.  C.  1859) 
Fed.  Cas.  No.  14,591. 

1 84  Indlotment.— A  count  based  on 
this  section  is  not  bad  for  duplicity  be- 
cause it  charges  that  defendant  did 
"make,  counterfeit,  forge,  and  cause  to 
be  made,  counterfeited,  and  forged,  a 
certain  false  affidavit,"  etc.,  for  the 
purpose  of  defrauding  the  United 
States  by  obtaining  pension  money,  etc. 
Grain  v.  U.  S.  (1896)  16  Sup.  Ct  952, 
954,  162  U.  S.  625,  40  L.  Ed.  1097. 

An  indictment  for  an  offense  against 
the  statute  of  March  3,  1823  (3  Stat. 
771,  §  1),  for  sending  a  false  writing 
and  affidavit  to  the  pension  office,  must 
set  out  all  the  ingredients  of  the  offense 
with  certainty  and  precision,  and  with 
sufficient  particularity,  that  the  court 
may  know  from  the  indictment  whether 
he  is  to  be  tried  for  sending  a  writing 
and  affidavit  not  genuine  in  its  execu- 
tion, or  one  genuine  in  its  execution  but 
false  in  statement,  and  the  particular 
statements  which  are  false,  and  that 
they  are  material,  or  judgment  will  be 
arrested  on  motion.  United  States  v. 
Corbin  (C.  C.  1882)  11  Fed.  238. 

In  an  indictment  for  forgery,  under 
B.  S.  §  5414,  post,  1 10318,  for  the  for- 
gery of  an  indorsement  on  a  draft  of  the 
United  States,  it  should  be  distinctly 
charged  that  the  genuine  draft,  with 
the  forged  indorsement,  constituted  to- 
gether a  forged  obligation  of  the  Unit- 
ed States,  and  an  indictment  which 
avers  that  the  draft  itself  constituted 
the  obligation  which  was  forged,  when 
further  averments  show  that  the  for- 
gery consisted  in  the  false  making  of 
the  indorsement  is  repugnant,  and  does 
not  properly  lay  the  offense;  nor  is  it 
good,  under  R.  S.  f  5421  (embodied 
herein),  because  it  does  not  lay  the 
charge  on  the  indorsement  itself,  under 
the  requirements  thereof.  De  Lemos  v. 
U.  S.  (1899)  91  Fed.  497,  33  C.  O.  A. 
655. 

An  indictment  for  the  forgery  of  an 
obligation  of  the  United  States  with 
intent  to  defraud,  which  charges  in  a 
single  count  an  intent  to  defraud  both 
the  United  States  and  a  soldier  in  the 
army,  the  instrument  charged  to  have 
been  forged  purporting  to  be  a  cer- 
tificate of  deposit  issued  by  the  United 
States  to  a  soldier,  does  not  charge  two 
offenses,  one  under  R.  S.  §  5414,  post, 
§  10318,  and  the  other  under  R.  S.  § 
5421  (embodied  herein).  Neall  v.  U. 
S.  (1902)  118  Fed.  699,  706,  56  C.  C. 
A.  31. 

An  indictment  charging  that  defend- 
ant, "ostensibly,  for  the  service,  but 
falsely  and  without  authority,  caused, 
and  procured  to  be  issued  from  the 
navy  department  of  the  United  States" 
a  certain  requisition,  set  forth  in  the 
indictment,  cannot  be  supported  as  an 
indictment  for  forgery.    U.  S.  v.  Wat- 
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kins  (C.  0.  1829)  Fed.  Gas.  No.  16,649. 

An  indictment  for  obtaining  money 
by  false  pretenses,  one  of  which  is 
stated  to  be  an  erasure  in  an  account 
rendered  to  defendant,  cannot  be  sup- 
ported as  an  indictment  for  forgery. 
Id. 

An  indictment  for  fraud  must  aver  all 
the  facts  which  constitute  the  fraud. 
It  is  not  sufficient  to  aver  that  an  act 
was  fraudulently  done,  or  was  done 
with  intent  to  commit  a  fraud.     Id. 

A  count  describing  the  deceptive 
means  by  which  defendant  procured 
the  placing  of  public  money  in  the  hands 
of  a  navy  agent,  and  also  the  means 
by  which  defendant  obtained  such  mon- 
ey for  his  own  use  from  such  agent, 
does  not  charge  two  separate  offenses. 
Id. 

Under  Act  Feb.  26,  1853,  an  indict- 
ment may  5oin  several  counts  for  of- 
fenses under  Act  March  3,  1823,  for 
transmitting  false  papers  for  the  pur- 
pose of  obtaining  bounty  land  warrants. 
U.  S.  v.  Bbkford  (C.  C.  1859)  Fed. 
Gas.  No.  14,591. 

On  a  prosecution  under  Act  March  3, 
1823  (3  Stat.  771)  R.  S.  §  5421,  as 
originally  enacted,  for  knowingly  trans- 
mitting false  papers  to  the  pension  of- 
fice, a  prisoner  is  not  entitled  to  have 
a  copy  of  the  indictment  furnished  to 
him  at  the  expense  of  the  government 
Id. 

An  indictment  for  transmitting  such 
forged  papers  is  sufficient  if  it  show 
that  the  purpose  was  to  obtain  the  al- 
lowance of  the  claim,  though  they  were 
not  sufficient  for  that  purpose.  U.  S.  v. 
Wilcox  (C.  0.  1859)  Fed.  Cas.  No.  16,- 
691. 

An  indictment  which  charges  that  a 
genuine  pension  check  drawn  by  an  au- 
thorized officer  of  the  United  States  on 
an  assistant  treasurer,  directing  the 
payment  of  money,  was  altered  and 
forged  by  the  name  of  the  payee  being 
forged  and  fraudulently  placed  thereon 
as  his  indorsement,  and  that  defendant 
knowingly  and  fraudulently  uttered  and 
published  it  as  true,  with  intent  there- 
by to  defraud  the  United  States,  does 
not  state  an  offense  within  R.  S.  §  5421 
(embodied  herein),  because  it  does  not 
sufficiently  describe  any  falsely  made, 
altered,  forged,  or  counterfeited  writ- 
ing for  the  purpose  of  obtaining  or  re- 
ceiving, or  to  enable  any  other  person 
to  obtain  or  receive,  directly  or  indi- 
rectly, from  the  United  States  or  their 
officers,  any  sum  of  money.  U.  S.  v. 
Albert  (C.  0. 1891)  45  Fed.  552. 

An  indictment  charging  defendant 
with  procuring  a  false  affidavit  to  be 
presented  to  the  pension  office  in  a  pen- 
sion case  with  intent  to  defraud  the 
United  States  alleges  but  a  single  of- 
fense,—an  offense  under  R.  S.  §  5421 
(embodied  herein),  punishing  the  mak- 
ing or  procuring  of  false  papers,  etc., 
generally,  with  intent  to  defraud  the 
United  States, — though  it  also  includes 
the  offense  of  procuring  a  false  affida- 
vit in  pension  case,  under  section  9079, 
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ante,  without  regard  to  such  intent,  for 
which,  under  section  1701,  ante,  the  de- 
fendant could  be  convicted,  as  an  includ- 
ed charge,  on  failure  to  prove  the  intent 
alleged.  U.  S.  v.  Hansee  (G.  G.  1897) 
79  Fed.  303. 

The  rule  which  requires  a  setting  out 
of  an  entire  instrument  or  its  tenor 
in  an  indictment  in  the  federal  courts 
is  limited  mainly,  if  not  wholly,-  to  cases 
of  forgery,  counterfeiting,  and  send- 
ing threatening  letters.  U.  S.  v.  Heinse 
(C.  C.  1908)  161  Fed.  425. 

An  indictment  under  this  section 
merely  charging,  in  the  words  of  the 
statute,  that  defendant,  with  intent  to 
defraud  tbe  United  States,  did  utter  and 
publish  as  true  a  certain  falsely  altered 
certificate  of  the  board  of  surgeons,  in 
the  matter  of  the  pension  claim  of  a 
person  named,  is  fatally  defective,  in 
that  it  fails  to  Bhow  how  or  to  whom 
the  certificate  was  published,  or  that 
it  was  published  to  obtain,  or  aid  in 
obtaining,  money  from  the  United 
States,  or  could  result  in  defrauding 
the  United  States.  U.  S.  v.  Kessel  (D. 
C.  1894)  62  Fed.  59. 

An  indictment  under  this  section  aver- 
ring in  substance  that  defendant  trans- 
mitted to  the  commissioner  of  pensions 
a  falsely  altered  certificate  made  by 
the  board  of  surgeons  in  relation  to  a 
claim  for  pension  of  a  named  person,  is 
bad,  in  that  it  fails  to  show  that  such 
certificate  was  transmitted  in  support 
of,  or  in  relation  to,  any  specified  ac- 
count or  claim  pending  in  a  named  de- 
partment, bureau,  or  office.     Id. 

This  section  covers  three  offenses: 
First,  the  making  of  any  forged  or 
counterfeit  deed  or  other  writing  for 
the  purpose  of  obtaining  any  sum  of 
money  from  the  United  States  or  any  of 
its  officers;  second,  the  uttering  of 
any  such  forged  or  counterfeit  paper 
with  intent  to  defraud  the  United 
States,  knowing  it  to  have  been  so  forg- 
ed; third,  the  transmitting  or  present- 
ing to  any  office  or  officer  of  the  govern- 
ment any  such  writing,  with  knowledge 
that  it  is  false  or  forged,  with  intent  to 
defraud  the  United  States.  Held,  that 
such  offenses  are  separate  and  distinct, 
and  that  proof  that  a  defendant  forged 
papers  purporting  to  transfer  the  right 
to  an  additional  homestead,  which  is 
a  vendible  right,  and  sold  and  delivered 
the  same  to  another  for  a  consideration 
paid  to  him,  and  without  any  agreement 
or  understanding  with  the  purchaser 
with  respect  to  the  use  to  be  made  of 
them,  would  not  support  an  indictment 
under  the  third  subdivision  of  the  sec- 
tion, for  transmitting  such  papers  or 
procuring  them  to  be  transmitted  to  a 
land  office  with  intent  to  defraud  the 
United  States.  U.  S.  v.  Fout  (D.  C. 
1903)  123  Fed.  625. 

Cited  without  definite  application, 
Kellogg  v.  U.  S.  (1900)  103  Fed.  200, 
201,  43  O.  C.  A.  179;  Bridgeman  v. 
U.  S.  (1905)  140  Fed.  577,  72  C.  C.  A. 
145;    Sena  v.  U.  S.   (1906)   147  Fed. 
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4S5,  78  C.  C.  A.  27;    Dolan  v.  U.  S.  669,  131  U.  S.  1,  33  L.  Ed.  00) ;  U.  S. 

(1909)  133  Fed.  440,  69  O.  C.  A.  274;  v.  Wood   (C.  C.  1903)   127  Fed.  171; 

Jones  t.  U.  S.    (C.  G.  1888)  35  Fed.  U.  S.  v.  Van  Leuven  (D.  G.  1894)  62 

661,  666  (reversed  [1889]  9  Sup.  Gt  Fed.  69,  70. 

§  10194.  (Crim.  Code,  §  30.)     Having  false,  etc.,  papers  in  posses* 
sion;  punishment  for. 

Whoever,  knowingly  and  with  intent  to  defraud  the  United 
States,  shall  have  in  his  possession  any  false,  altered,  forged,  or  coun- 
terfeited deed,  power  of  attorney,  order,  certificate,  receipt,  contract, 
or  other  writing,  for  the  purpose  of  enabling  another  to  obtain  from 
the  United  States,  or  from  any  officer  or  agent  thereof,  any  sum  of 
money,  shall  be  fined  not  more  than  five  hundred  dollars,  or  imprisoned 
not  more,  than  five  years,  or  both. 

B.  S.  |  5422.    Act  March  4, 1909,  c.  321,  f  80,  35  Stat  1094. 

Notes  of  Decisions 

See  notes  under  the  preceding  section. 

§  10195.  (Crim.  Code,  §  31.)  Officer  making  false  acknowledg- 
ments; punishment  for. 
Whoever,  being  an  officer  authorized  to  administer  oaths  or  to 
take  and  certify  acknowledgments,  shall  knowingly  make  any  false 
acknowledgment,  certificate,  or  statement  concerning  the  appearance 
before  him  or  the  taking  of  an  oath  or  affirmation  by  any  person 
with  respect  to  any  proposal,  contract,  bond,  undertaking,  or  other 
matter,  submitted  to,  made  with,  or  taken  on  behalf  of,  the  United 
States,  and  concerning  which  an  oath  or  affirmation  is  required  by  law 
or  regulation  made  in  pursuance  of  law,  or  with  respect  to  the  financial 
standing  of  any  principal,  surety,  or  other  party  to  any  such  pro- 
posal, contract,  bond,  undertaking,  or  other  instrument,  shall  be 
fined  not  more  than  two  thousand  dollars,  or  imprisoned  not  more  than 
two  years,  or  both. 

Act  March  4,  1909,  c.  321,  §  31,  35  Stat.  1094. 

§  10196.  (Crim.  Code,  §  32.)     Falsely  pretending  to  be   United 
States  officer;  punishment  for. 

Whoever,  with  intent  to  defraud  either  the  United  States  or 
any  person,  shall  falsely  assume  or  pretend  to  be  an  officer  or  em- 
ployee acting  under  the  authority  of  the  United  States,  or  any  Depart- 
ment, or  any  officer  of  the  Government  thereof,  and  shall  take  upon 
himself  to  act  as  such,  or  shall  in  such  pretended  character  demand  or 
obtain  from  any  person  or  from  the  United  States,  or  any  Department, 
or  any  officer  of  the  Government  thereof,  any  money,  paper,  document, 
or  other  valuable  thing,  shall  be  fined  not  more  than  one  thousand 
dollars,  or  imprisoned  not  more  than  three  years,  or  both. 

R.  8.  5  5438.    Act  April  18,  1884,  c.  26,  23  Stat.  11.    Act  March  4,  1909,  c. 
321,  S  32,  35  Stat  1095. 

Notes  of  Decisions 


Statute  as  encroaching  on  functions  of 

state. 
Offenses  created  by  statute. 
False  representation  as  to  office  having 

no  legal  existence. 
Consummation  of  fraud  as  essential  to 

offense. 
False  personation  as  gist  of  offense. 
Obtaining   "valuable  things." 
Pretending  to  be  employed. 

8.  Jurisdiction,  and  venue. 

9.  Indictment. 
10.  Evidence. 

I.  Statvte  as  encroaching  on  funo- 
tieat  ef  state*— This  section  providing 
for  punishment  of  one  falsely  assum- 
ing, with  intent  to  defraud,  to  be  a  Unit- 


2. 
1 


1 
i. 


ed  States  officer,  does  not  encroach  on 
functions  of  the  state  to  protect  its  own 
citizens.  U.  8.  v.  Barnow  (1915)  36 
Sup.  Ct  19. 

2.  Offenses  created  by  statute.— Act 

April  18,  1884,  c.  26,  declares  that  any 
person  who,  with  intent  to  defraud 
either  the  United  States  or  any  per- 
son, falsely  assumes  or  pretends  to  be 
an  officer  or  employe"  acting  under  the 
authority  of  the  United  States,  or  any 
officer  of  the  government  thereof,  and 
who  shall  take  unto  himself  to  act  as 
such,  or  who  shall,  in  such  pretended 
character,  demand  or  obtain  from  any 
person,  or  from  the  United  States,  or 
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any  department  or  any  officer  of  the 
government  thereof,  any  money  or  oth- 
er valuable  thing,  shall  be  deemed 
guilty,  etc.  Held,  that  such  statute 
created  two  offenses;  the  first  of  which 
included  as  an  essential  element  the  use 
of  such  assumed  position  to  extort 
money  or  property  by  wrongfully  as- 
serting a  pretended  claim  of  the  United 
States,  and  the  Becond  comprehending 
the  extortion  of  money  not  under  the 
guise  of  asserting  a  claim  due  to  the 
United  States,  but  including  the  holding 
out  of  the  offender  as  an  officer  for 
the  purpose  of  giving  him  such  credit 
as  will  entitle  him  to  successfully  de- 
mand money  from  another  for  his  pri- 
vate use,  with  intent  to  defraud.  IT.  S. 
v.  Taylor  (D.  0.  1901)  108  Fed.  621. 

This  section  held  to  define  two  of- 
fenses, one  falsely  impersonating  an 
officer  or  employe"  of  the  United  States 
and  acting  to  defraud  the  United  States 
or  some  person,  and  the  other,  falsely 
impersonating  an  officer  or  em  ploy 6,  and 
demanding  or  obtaining  money  or  val- 
uable thing  with  intent  to  defraud.  U. 
S.  v.  Rush  (D.  C.  1912)  196  Fed.  579. 

3.  False  representation  as  to  office 
having  no  legal  existence— A  false  rep- 
resentation as  to  an  office  having  no 
legal  existence  is  within  this  section. 
U.  S.  v.  Barnow  (1915)  36  Sup.  Ot  19. 

4.  Consummation  of  fraud  at  essen- 
tial to  offense.— Consummation  of 
fraud  with  consequent  injury  is  not 
essential  to  the  offense  denounced  by 
this  section,  punishing  false  persona- 
tion of  a  federal  officer.  U.  S.  ▼.  Bar- 
now  (1915)  36  Sup.  Ct  19. 

5.  False  personation  as  gist  of  of- 
fense.—A  statute  provides  that  every 
person,  who,  with  intent  to  defraud 
either  the  United  States  or  any  other 
person,  pretends  to  be  an  officer  or 
employe"  of  the  United  States,  and  who 
in  such  pretended  character  shall  de- 
mand or  obtain  from  any  person  any 
money  or  other  valuable  thing,  shall  be 
deemed  guilty,  etc.  Held,  that  the 
gist  of  the  offense  is  false  personation 
of  nn  officer  of  the  United  States,  and 
that  the  section  is  not  limited  to  the 
extortion  of  money  or  property  from 
another  by  the  assertion  of  a  claim 
for  money  or  property  due  or  owing 
the  United  States  which  the  defend- 
ant in  his  pretended  official  capacity 
represents  it  is  his  duty  to  collect. 
Littell  v.  U.  S.  (1909)  169  Fed.  620, 
95  O.  O.  A.  148. 

6.  Obtaining     "valuable     things.9'— A 

month's  lodging  is  a  valuable  thing, 
within  the  meaning  of  Act  April  18, 
1884,  c.  26,  23  Stat.  11,  providing 
against  the  obtaining  of  any  "valuable 
thing  by  impersonating"  a  United 
States  officer.  U.  S.  v.  Ballard  (D. 
C.  1902)  118  Fed.  757. 

Act  April  18,  1884,  c.  26,  23  Stat. 
11,  provides  that  "every  person  who 
with  intent  to  defraud    *    *    *    falsely 
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assumes  *  *  *  to  be  an  officer  or 
employe"  acting  under  the  authority 
of  the  United  States,"  and  in  such  pre- 
tended character  demands  or  obtains 
"any  money  *  *  •  or  other  valu- 
able thing,  shall  be  deemed  guilty"  etc 
Held,  that  the  statute  covers  the  ob- 
taining some  valuable  thing  by  means 
of  fraudulent  standing  or  credit  se- 
cured by  holding  one's  self  out  as  such 
officer.     Id. 

7.  Pretending  to  be  employed—De- 
fendant, while  stopping  at  prosecu- 
tor's hotel  as  a  guest,  falsely  repre- 
sented himself  to  prosecutor  as  a  se- 
cret service  operative  in  Che  employ 
of  the  government,  and  exhibited  to 
prosecutor  a  metal  badge  inscribed, 
"Secret  Service,  U.  S."  Ten  months 
thereafter  defendant  returned  and  rep- 
resented himself  as  a  traveling  sales- 
man, spending  several  days  at  the  ho- 
tel. Prosecutor  believed  defendant  to 
be  a  Freemason,  and  took  special  care 
of  him  during  sickness  on  that  ac- 
count, after  which  defendant  present- 
ed a  check  which  he  alleged  had  been 
signed  by  his  employer  in  payment  of 
his  salary,  and  obtained  $70  thereon 
from  prosecutor.  The  check  was 
drawn  on  a  bank  which  did  not  exist, 
was  returned  unpaid,  and  prosecutor 
declared  that  he  cashed  the  check  be- 
cause he  continued  to  believe  defend- 
ant was  a  secret  service  operative. 
Held,  that  such  facts  were  insufficient 
to  sustain  a  conviction  for  pretending 
to  be  an  employe"  of  the  United  States, 
and  as  such  knowingly  and  feloniously 
obtaining  from  another  a  sum  of  mon- 
ey, etc.,  prohibited  by  Act  April  18, 
1884,  c.  26,  23  Stat  11.  U.  S.  ▼. 
Farnham   (D.  C.   1904)   127  Fed.  478. 

Where  prosecutor  was  induced  to 
purchase  certain  books  by  defendant's 
misrepresentations  that  he  was  an  em- 
ploye" of  the  United  States,  prosecutor 
having  obtained  exactly  what  he  bar- 
gained for,  and  not  having  been  de- 
frauded, defendant  was  not  guilty  of 
impersonating  a  federal  employe"  in 
violation  of  the  statute.    Id. 

8.  Jurisdiction  and  venue.— Constitu- 
tional rights  of  person  accused  of 
.falsely  pretending,  with  intent  to  de- 
fraud, contrary  to  this  section,  to  be 
an  officer  of  the  United  States,  are 
not  infringed  by  trial  in  District  Court 
of  Southern  District  of  New  York, 
where  personation  was  by  telephone 
to  a  person  in  that  district  Lamar 
v.  U.  S.  (1916)  36  Sup.  Ct  255. 

Jurisdiction  of  federal  District  Court 
over  a  prosecution  under  this  section 
for  falsely  pretending,  with  intent  to 
defraud,  to  be  a  federal  officer,  is  not 
defeated  because  the  indictment  may 
not  charge  a  crime.     Id. 

The  United  States  courts  do  not 
have  exclusive  jurisdiction  of  the  of- 
fense of  obtaining  money  under  the 
false  pretense  of  being  a  pension  agent 
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Pearce  t.  State  (1897)  22  So.  602,  115 
Ala.  115. 

9.  Indictments— Indictment  charging 
false  personation,  with  intent  to  de- 
fraud, of  an  officer  of  the  United  States 
contrary  to  this  section,  is  not  insuffi- 
cient because  nature  of  fraud  was  not 
Mt  forth.  Lamar  v.  U.  S.  (1916)  36 
Sap.  Ct   255. 

An  indictment  charging  that  defend- 
ants, with  intent  to  defraud  one  I.,  un- 
lawfully and  feloniously  did  falsely 
assume  and  pretend  to  be  officers  and 
employes  acting  under  the  authority 
of  the  United  States,  to  wit,  revenue 
officers  and  employes,  and  in  such  pre- 
tended character  did  fraudulently  de- 
mand and  obtain  from  I.  a  sum  of  mon- 
ey, to  wit,  $200,  etc.,  sufficiently  stat- 
ed the  offense  described  by  Act  April 
18,  1884,  c.  26,  23  Stat.  11,  prohibit- 
ing the  impersonation  of  a  United 
States  officer,  etc.  U.  8.  v.  Brown 
(a  G.  1902)  119  Fed.  482. 

An  indictment  charging  that  defend- 
ant feloniously,  and  with  intent  to  de- 
fraud IL,  did  falsely  assume  and  pre- 
tend to  be  an  officer  acting  under  the 
authority  of  the  United  States  treas- 
ury department,  and  did  then  and  there 
feloniously,  and  with  intent  to  de- 
fraud said  H.,  take  upon  himself  to 
act  as  such  officer,  and  as  a  part  of 
the  same  sentence  including  the 
charge,  "and  did  then  and  'there,  in 
such  assumed  and  pretended  charac- 
ter as  such  officer,  demand  and  receive 
the  sum  of  $10,"  was  demurrable  for 
duplicity.  U.  S.  v.  Taylor  (D.  C. 
1901)  108  Fed.  621. 


An  indictment  under  R.  S.  I  5438 
(embodied  herein),  for  conspiracy  to 
defraud  the  government  of  the  United 
States  by  obtaining  the  allowance  and 
payment  of  a  false  and  fraudulent 
claim,  which  charges  as  the  overt  act 
the  presentation  of  such  claim,  must 
state  the  particular  facts  showing  the 
fraudulent  character  of  the  claim,  and 
a  general  averment  in  the  language  of 
the  statute  that  it  was  fraudulent  is 
not  sufficiently  specific.  U.  S.  v. 
Greene  (D.  G.  1902)  115  Fed.  343. 

An  indictment  in  following  the  words 
of  the  statute  alleged  that  the  defend- 
ant "did  demand  and  obtain"  a  certain 
thing  of  value.  Held,  that  it  was  not 
necessary  in  order  to  sustain  the  in- 
dictment to  prove  that  he  both  de- 
manded "and"  obtained.  U.  S.  v.  Bal- 
lard (D.  C.  1902)  118  Fed.  757. 

An  indictment  charging  the  defend- 
ant with  defrauding  another  by  person- 
ating a  United  States  officer  held  not 
to  allege  fraud  by  the  defendant  U. 
S.  v.  Barnow  (D.  C.  1915)  221  Fed. 
140,  judgment  reversed  (1915)  36  Sup. 
Ct  19,  239  U.  S.  74,  60  L.  Ed.  155. 

An  indictment  under  this  section 
charging  the  defendant  with  personat- 
ing an  employe"  of  the  United  States, 
where  no  such  employe*  or  employment 
existed,  charges  no  crime.    Id. 

10.  Evidence^— Evidence  held  to  war- 
rant a  finding  that  prosecutrix  relied 
on  defendant's  representations  that  he 
was  an  officer  of  the  United  States  in 
extending  credit  to  him  and  in  loaning 
him  money.  Littell  v.  U.  S.  (1909)  169 
Fed.  620,  95  O.  G.  A.  148. 


§  10197.  (Crim.  Code,  §  33.)     False  personation  of  holder  of  pub- 
lic stocks,  pensioner,  etc.;   punishment  for. 
Whoever  shall  falsely  personate  any  true  and  lawful  holder  of 
any  share  or  sum  in  the  public  stocks  or  debt  of  the  United  States, 
or  any  person  entitled  to  any  annuity,  dividend,  pension,  prize  money, 
wages,  or  other  debt  due  from  the  United  States,  and,  under  color  of 
such  false  personation,  shall  transfer  or  endeavor  to  transfer  such 
public  stock  or  any  part  thereof,  or  shall  receive  or  endeavor  to  re- 
ceive the  money  of  such  true  and  lawful  holder  thereof,  or  the  money 
of  any  person  really  entitled  to  receive  such  annuity,  dividend,  pen- 
sion, prize  money,  wages,  or  other  debt,  shall  be  fined  not  more  than 
five  thousand  dollars  and  imprisoned  not  more  than  ten  years. 
R.  S.  |  5435.    Act  March  4,  1909,  c.  321,  |  83,  35  Stat  1095. 

§  10198.  (Crim.  Code,  §  34.)     False  demand  on  fraudulent  power 
of  attorney;   punishment  for. 
Whoever  shall  knowingly  or  fraudulently  demand  or  endeavor 
to  obtain  any  share  or  sum  in  the  public  stocks  of  the  United  States, 
or  to  have  any  part  thereof  transferred,  assigned,  sold,  or  conveyed, 
or  to  have  any  annuity,  dividend,  pension,  prize  money,  wages,  or 
other  debt  due  from  the  United  States,  or  any  part  thereof,  received, 
or  paid  by  virtue  of  any  false,  forged,  or  counterfeited  power  of  attor- 
ney, authority,  or  instrument,  shall  be  fined  not  more  than  five  thou- 
sand dollars  and  imprisoned  not  more  than  ten  years. 
B.  &  |  5436.    Act  March  4,  1909,  c,  321,  |  84,  35  Stat  1095. 
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§  10199.  (Crim.  Code,  §  35.)  Presenting  false  claims;  punish- 
ment for;  unlawful  purchase  of  public  property;  punishment 
for. 
Whoever  shall  make  or  cause  to  be  made,  or  present  or  cause 
to  be  presented,  for  payment  or  approval,  to  or  by  any  person  or 
officer  in  the  civil,  military,  or  naval  service  of  the  United  States, 
any  claim  upon  or  against  the  Government  of  the  United  States,  or 
any  department  or  officer  thereof,  knowing  such  claim  to  be  false, 
fictitious,  or  fraudulent ;  or  whoever,  for  the  purpose  of  obtaining  or 
aiding  to  obtain  the  payment  or  approval  of  such  claim,  shall  make  or 
use,  or  cause  to  be  made  or  used,  any  false  bill,  receipt,  voucher,  roll, 
account,  claim,  certificate,  affidavit,  or  deposition,  knowing  the  same 
to  contain  any  fraudulent  or  fictitious  statement  or  entry ;  or  whoever 
shall  enter  into  any  agreement,  combination,  or  conspiracy  to  defraud 
the  Government  of  the  United  States,  or  any  department  or  officer 
thereof,  by  obtaining  or  aiding  to  obtain  the  payment  or  allowance  of 
any  false  or  fraudulent  claim ;  or  whoever,  having  charge,  possession, 
custody,  or  control  of  any  money  or  other  public  property  used  or  to 
be  used  in  the  military  or  naval  service,  with  intent  to  defraud  the 
United  States  or  willfully  to  conceal  such  money  or  other  property, 
shall  deliver  or  cause  to  be  delivered,  to  any  other  person  having  au- 
thority to  receive  the  same,  any  amount  of  such  money  or  other  prop- 
erty less  than  that  for  which  he  received  a  certificate  or  took  a  receipt ; 
or  whoever,  being  authorized  to  make  or  deliver  any  certificate, 
voucher,  receipt,  or  other  paper  certifying  the  receipt  of  arms,  ammu- 
nition, provisions,  clothing,  or  other  property  so  used  or  to  be  used, 
shall  make  or  deliver  the  same  to  any  other  person  without  a  full 
knowledge  of  the  truth  of  the  facts  stated  therein,  and  with  intent  to 
defraud  the  United  States,  shall  be  fined  not  more  than  five  thousand 
dollars,  or  imprisoned  not  more  than  five  years,  or  both.  And  who- 
ever shall  knowingly  purchase  or  receive  in  pledge  for  any  obligation 
or  indebtedness  from  any  soldier,  officer,  sailor,  or  other  person  called 
into  or  employed  in  the  military  or  naval  service,  any  arms,  equip- 
ments, ammunition,  clothes,  military  stores,  or  other  public  property, 
whether  furnished  to  the  soldier,  sailor,  officer,  or  person,  under  a 
clothing  allowance  or  otherwise,  such  soldier,  sailor,  officer,  or  other 
person  not  having  the  lawful  right  to  pledge  or  sell  the  same,  shall  be 
fined  not  more  than  five  hundred  dollars,  and  imprisoned  not  more 
than  two  years. 

R.  S.  t  5438,  as  amended,  Act  May  30,  1908,  c.  235,  35  Stat  555.     Act 
March  4,  1909,  c  321,  >  35,  35  Stat.  1095. 

Notes  of  Decisions 


1.  Constitutionality. 

2.  Repeal  of  statute. 

8.    Making  or  presenting  false  claims. 

4.    Purchasing  or  receiving  in  pledge  from 

soldiers  or  sailors. 
6.    Felony  or  misdemeanor. 

6.  Limitations. 

7.  Indictment,  proof,  and  variance. 

8.  Evidence. 

9.  Punishment. 

10.    Damages  and  forfeiture  for  violation  of 
statute. 

See  notes  under  §§  1973,  2326,  6411, 
and  6941,  ante,  and  §  10,201,  post 

I.  Constitutionality  ^-This  section, 
which  authorizes  the  imposition  of  a 
maximum  fine  of  $500  and  imprison- 
ment for  not  more  than  two  years  up- 
on a  civilian  for  knowingly  purchas- 
ing or  receiving  in  pledge  any  public 
property  from  a  soldier,  is  not  uncon- 


stitutional Ontai  v.  U.  S.  (1911)  188 
Fed.  310,  110  C.  C.  A.  288. 

2.  Repeal   of  statute.— R,  S.  {   5438 

(embodied  herein),  was  not  repealed 
by  R.  S.  {  4746,  ante,  §  9079.  Edging- 
ton  v.  U.  S.  (1896)  17  Sup.  Ot.  72, 
164  U.  S.  361,  41  L.  Ed.  467. 

3.  Making  or  presenting  false  claims. 

—A  notary  public  has  no  authority  to 
administer  an  oath  such  as  is  required 
by  the  statute,  to  a  deputy  surveyor, 
and  to  take  and  certify  his  affidavit, 
in  regard  to  the  manner  in  which  he 
fulfilled  a  contract  for  surveying;,  to 
be  used  in  procuring  pay  for  such  serv- 
ices. U.  S.  v.  Hall  (1889)  9  Sup. 
Ct.  663,  131  U.  S.  60,  33  L.  Ed.  97. 

Nor  has  a  commissioner  of  the   cir- 
cuit court  authority  to  administer  such 
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an  oath.    IT.  S.  v.  Reilly  (1889)  9  Sap. 
Ct  664,  131  U.  S.  58,  33  L.  Ed.  75. 

To  constitute  a  crime  under  R.  S.  fi 
5438  (embodied  herein),  by  present- 
ing for  payment  a  claim  against  the 
United  States  or  a  department  there- 
of "knowing;  such  claim  to  be  false, 
fictitious,  or  fraudulent,"  it  is  not  es- 
sential that  the  bill,  voucher,  or  oth- 
er thing  used  as  the  basis  for  the 
claim  should  in  and  of  itself  contain 
fraudulent  or  fictitious  statements  or 
entries,  but  whether  the  claim  is  gen- 
uine and  honeBt,  or  false,  fictitious,  or 
fraudulent,  must  be  determined  in  view 
of  all  the  facts  and  circumstances  sur- 
rounding it;  and  the  offense  is  com- 
mitted by  presenting  for  payment  a 
claim  originally  valid,  but  which  the 
person  presenting  it  knows  has  been 
paid,  and  is  no  longer  a  subsisting  and 
jnst  demand,  or  one  which,  although 
valid,  he  knows  he  is  not  authorized 
to  receive  payment  on.  Dimmick  ▼. 
U.  S.  (1902)  116  Fed.  825,  54  C.  O.  A. 
329,  affirming  judgment  U.  S.  v.  Dim- 
mick (D.  C.  1901)  112  Fed.  350,  and 
writ  of  certiorari  denied  (1903)  23  Sup. 
Ct  850.  189  U.  S.  509,  47  L.  Ed.  923. 

Under  the  statutory  provisions  and 
the  rules  and  regulations  of  the  In- 
dian Department,  which  require  all  ac- 
counts and  vouchers  for  claims  and 
disbursements  connected  with  Indian 
affairs  to  be  transmitted  to  the  Com- 
missioner of  Indian  affairs  for  admin- 
istrative examination,  approval,  and  al- 
lowance, or  correction  or  rejection, 
and  to  be  by  him  passed  to  the  proper 
accounting  officer  of  the  Treasury  De- 
partment for  settlement,  such  Com- 
missioner is  an  officer  required  to  pass 
upon,  and,  if  found  correct,  to  approve 
and  allow,  the  accounts  and  vouchers 
of  Indian  agents,  who  have  authority 
to  make  purchases  and  disbursements, 
and  the  transmission  to  the  Commis- 
sioner by  such  an  agent  of  a  false  and 
fraudulent  voucher  for  disbursements 
chimed  to  have  been  made,  and  for 
which  he  claims  credit  in  his  quarter- 
ly account,  knowing  such  voucher  to 
be  false,  constitutes  the  presenting  of 
a  false  claim  against  the  United  States, 
which  is  made  a  criminal  offense  by 
R.  S.  §  5438  (embodied  herein). 
Bridgeman  v.  U.  S.  (1905)  140  Fed. 
577,  72  C.  O.  A.  145. 

The  transmission  to  the  commission- 
er of  Indian  affairs  by  an  Indian  agent 
of  a  false  and  fraudulent  voucher  for 
disbursements  claimed  to  have  been 
made,  and  for  which  he  claims  credit 
in  his  quarterly  account,  knowing  such 
voucher  to  be  false,  constitutes  the 
presenting  of  a  false  claim  against  the 
United  States.     Id. 

Declarations  and  affidavits  sworn  to 
&nd  signed  are  ''papers'*  within  the 
meaning  of  Act  March  3,  1823,  which 
makes  it  an  offense  to  transmit  false 
papers  for   the   purpose   of   obtaining 
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any  sum  or  sums  of  money  from  the 
United  States.  United  States  v.  Bick- 
ford  (C.  O.  1859)  Fed.  Cas.  No.  14,591 
[4  Blatchf.  337]. 

Under  Act  March  3,  1823  (3  Stat 
771),  fi  1,  making  it  an  offense  to  know- 
ingly present  a  false  paper  in  support 
of  a  claim  against  the  United  States, 
with  intent  to  defraud  the  United  States, 
it  is  not  necessary  that  the  claim  should 
be  one  in  favor  of  the  person  who  pre- 
sents the  false  claim  in  its  support. 
United  States  v.  Kohnstamm  (O.  C. 
1864)  Fed.  Cas.  No.  15,542  [5  Blatchf. 
2221. 

Elements  stated  of  the  offense  of 
conspiring  to  defraud  the  government 
by  obtaining  allowance  of  false  claims 
and  by  false  affidavits.  Act  March  2, 
1863,  §§  1-3.  U.  S.  ▼.  Jennison  (C. 
C.  1874)  Fed.  Cas.  No.  15,475. 

To  convict  for  making  false  affidavits 
in  support  of  a  fraudulent  claim  under 
Act  March  2,  1863,  it  is  necessary  to 
prove  that  the  defendant  made  false 
statements  in  an  affidavit  with  knowl- 
edge of  their  falsity  and  with  the  in- 
tent of  aiding  another  to  collect  a  false 
claim  against  the  government    Id. 

The  making  and  the  presenting  of 
false  claims  against  the  United  States 
are  distinct  offenses,  under  R.  S.  f 
5438  (embodied  herein).  Ex  parte 
Shaffenburg  (C.  C.  1877)  Fed.  Cas, 
No.  12,696. 

A  false  account  made  by  a  marshal 
within  the  limits  of  Colorado,  and  pre- 
sented to  the  court  and  approved  in 
Colorado,  and  afterwards  presented  to 
the  treasury  department  in  Washing- 
ton, is  a  complete  offense  as  to  the 
making  in  Colorado,  for  which  the  of- 
fender may  be  there  indicted,  under  R. 
S.  {  5438  (embodied  herein).     Id. 

RS.fi  5438  (embodied  herein),  re- 
lating to  the  presenting  of  false  claims 
against  the  government,  includes  a 
false  claim  presented  by  a  person  as 
a  pensioner,  demanding  money  as  a 
pensioner.  U.  S.  v.  Coggin  (0.  O. 
1880)  3  Fed.  492. 

In  such  case,  where  the  pension  cer- 
tificate was  genuine,  but  had  been 
fraudulently  obtained,  each  presenta- 
tion of  the  certificate  constituted  a 
distinct  offense  within  the  meaning  of 
the   statute.     Id. 

To  support  a  conviction  under  R.'  S. 
fi  5438  (embodied  herein),  for  making 
or  using  a  false  affidavit  for  the  pur- 
pose of  obtaining  the  payment  or  ap- 
proval of  certain  claims  against  the 
government,  it  must  be  shown,  not 
only  that  the  affidavit  was  false,  but 
also  that  the  claim,  the  payment  of 
which  was  sought  to  be  obtained  by 
the  use  of  the  affidavit,  was  false,  fic- 
titious, or  fraudulent.  U.  S.  v.  Mis- 
kell  (0.  0.  1883)  15  Fed.  369. 

As  R.  S.  {  5438  (embodied  herein), 
makes  it  an  offense  to  present  for  ap- 
proval  to   "any   person   or  officer"   in 
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the  civil  service  any  fraudulent  claim 
against  the  United  States,  it  is  imma- 
terial, on  the  prosecution  of  a  deputy 
marshal  for  presenting  such  a  claim 
to  the  marshal,  that  the  marshal  is 
not  expressly  authorized  by  law  to 
approve  a  deputy's  account  The  fact 
that  he  is  required  to  incorporate  the 
deputy's  account  into  his  own,  and  to 
swear  that  the  items  therein  charged 
are  correct  and  legal,  is  sufficient  to 
show  that  he  must  pass  upon  it,  with- 
in the  meaning  of  the  statute.  U.  S. 
v.  Strobach  (O.  G.  1883)  48  Fed.  902. 

R.  S.  §  5438  (embodied  herein),  so 
far  as  it  declares  that  every  person 
who  enters  into  any  agreement,  com- 
bination, or  conspiracy  to  defraud  the 
government  of  the  United  States,  or 
any  department  or  officer  thereof,  by 
obtaining,  or  aiding  to  obtain,  the  pay- 
ment or  allowance  of  any  false  or 
fraudulent  claim,  shall  be  punished 
without  requiring  any  act  in  further- 
ance of  the  conspiracy,  is  modified  by 
R.  S.  {  5440,  as  amended  by  the  act  of 
March  17,  1878  (post,  §  10201),  which 
declares  that  if  two  or  more  persons 
conspire  either  to  commit  any  offense 
against  the  United  States,  or  to  de- 
fraud the  United  States  in  any  manner, 
or  for  any  purpose,  and  one  or  more  of 
such  parties  do  any  act  to  effect  the 
object  of  the  conspiracy,  all  the  parties 
to  such  conspiracy  shall  be  liable  to 
the  penalty  specified;  so  that  a  mere 
conspiracy,  without  some  overt  act  in 
execution  of  it,  is  not  an  indictable  of- 
fense. U.  S.  v.  Reichert  (C.  C.  1887) 
32  Fed.  142. 

The  word  "affidavit,"  as  used  in  R. 
S.  §  5438  (embodied  herein),  relative 
to  making  false  affidavits,  relates  to 
the  form  of  a  false  paper,  and  not  to 
its  legal  character.  U.  S.  v.  Ingraham 
(C.  C.  1892)  49  Fed.  155,  judgment 
affirmed  Ingraham  v.  U.  S.  (1894)  15 
Sup.  Ct  148,  155  U.  S.  434,  39  L.  Ed. 
213. 

The  word  "conspire"  in  R.  S.  §  5440, 
ante,  §  10201,  means  all  that  the  three 
corresponding  synonyms  "agreement, 
combination,  or  conspiracy"  mean  in 
JR.  S.  §  5438  (embodied  herein).  U.  S. 
v.  Patterson  (C.  O.  1893)  55  Fed.  605, 
640. 

Act  March  3,  1823,  was  intended  only 
for  the  punishment  of  those  charged 
with  defrauding  the  government  of 
sums  of  money,  and  a  person  cannot  be 
indicted  under  that  act  for  defrauding 
the  United  States  of  a  land  warrant. 
United  States  v.  Myler  (D.  O.  1850) 
Fed.  Oas.  No.  15,849. 

Making  a  claim  against  the  govern- 
ment within  R.  g.  §  5438  (embodied 
herein),  punishing  the  making  of  false 
or  fraudulent  claims,  consists  in  asking 
or  demanding  payment  for  services. 
U.  S.  v.  Bittinger  (D.  C.  1875)  Fed. 
Cas.  No.  14,599. 

Any  person  who  makes  or  causes  to 
be  made,  or  presents  or  causes  to  be 
presented,  any  false  claim  against  the 
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United  States,  knowing  the  same  to  be 
false,  or  who,  for  the  purpose  of  aid- 
ing another  to  obtain  the  payment  of  a 
false  claim,  by  making  or  using,  or 
causing  to  be  made  or  used,  any  false 
bill,  account,  claim,  certificate,  affidavit, 
or  deposition,  knowing  the  same  to  be 
false,  may  be  punished  under  the  pro- 
visions of  R.  S.  §  5438  (embodied 
herein).  U.  S.  ▼.  Hull  (D.  C.  1882) 
14  Fed.  324. 

The  section  above  cited  is  not  limit- 
ed in  its  operation  to  false  claims  pre- 
sented by  the  accused  on  his  own  be- 
half, but  applies  as  well  to  such  claims 
presented  by  an  attorney,  agent,  offi- 
cer, or  other  person  presenting  or  aid- 
ing in  the  collection  of  a  false  claim, 
knowing  it  to  be  false.     Id. 

One  is  guilty,  under  R.  S.  §  5438 
(embodied  herein),  who  presents  a 
claim  which  he  believes  to  be  true  and 
just,  but  which  he  seeks  to  substanti- 
ate by  affidavits,  certificates,  or  deposi- 
tions of  persons  who  to  his  knowledge 
depose  or  certify  to  material  facts  of 
which  they  know  nothing.  U.  S-  ▼. 
Jones  (D.  O.  1887)  32  Fed.  482. 

R.  S.  |  5440,  post,  §  10201,  provides 
that,  "if  two  or  more  persons  conspire, 
either  to  commit  any  offense  against 
the  United  States,  or  to  defraud  the 
United  States  in  any  manner,  or  for 
any  purpose,  and  one  or  more  of  such 
parties  do  any  act  to  effect  the  object 
of  the  conspiracy,  all  the  parties  to 
such  conspiracy  shall  be  liable,"  etc 
R.  S.  I  4002,  ante,  §  7483,  provides 
that  railway  companies  shall  be  paid 
for  carrying  the  mails  upon  a  basis  of 
the  average  weight  carried;  such 
weight  to  be  ascertained  by  actually 
weighing  the  mail  carried  during  a  cer- 
tain number  of  days,  to  be  fixed  by  the 
postmaster  general.  Held,  that  an  in- 
dictment charging  railway  officials  with 
conspiring  to  deceive  the  postal  officers 
and  defraud  the  United  States  by  send- 
ing over  the  line  a  large  amount  of  old 
newspapers,  etc.,  in  order  to  increase 
the  mails  at  a  time  when  they  were  be- 
ing weighed,  is  sufficient  under  section 
5440,  since  it  describes  a  conspiring  to 
commit  the  "offense  against  the  United 
States"  which  is  defined  by  R.  S.  { 
5438  (embodied  herein),  providing  a 
punishment  for  any  persons  combining 
to  defraud  the  United  States  by  "ob- 
taining, or  aiding  to  obtain,  the  pay- 
ment of  any  false  or  fraudulent  claim." 
U.  S.  v.  Newton  (D.  C.  1891)  48  Fed. 
218. 

The  entering  into  any  agreement  or 
combination  to  obtain  or  aid  in  the  'ob- 
taining payment  of  a  false  or  fraudu- 
lent claim  of  the  United  States  is  de- 
clared by  R.  S.  §  5438  (embodied  here- 
in), to  be  a  criminal  defrauding  of  the 
United  States.     Id. 

The  court  of  claims  is  not  an  officer, 
"civil  or.  military,"  within  the  meaning 
of  R.  S.  §  5438  (embodied  herein), 
prohibiting  persons  from  presenting 
for  payment  or  approval  any  false  or 
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fraudulent  claim  to  any  person  or  offi- 
cer in  the  civil,  military,  or  naval  serv- 
ice of  the  United  States.  U.  B.  v. 
Moore  (IX  C.  1879)  3  MacArthur,  220. 
Act  March  3,  1891,  c  639,  creates 
the  court  of  private  land  claims  (section 
14),  authorizes  it  to  render  judgment 
against  the  United  States  for  the  val- 
ue of  lands  which  the  United  States 
may  have  granted  or  sold  belonging  to 
t  claimant,  and  provides  that  such 
judgment  shall  be  a  charge  on  the 
treasury  of  the  United  States.  Held, 
that  a  fraudulent  claim  presented  to 
the  court  of  private  claims  is  within 

B.  S.  §  5438  (embodied  herein).  In  re 
Peraltareavis  (1895)  8  N.  M.  27,  41 
Pac  538. 

4.  Psrcfiaslag  or  receiving  la  pledge 
frtsi  soldiers  or  sailers.— The  circum- 
stance that  in  re-enacting  B.  S.  §  5438, 
in  this  section  of  the  criminal  code 
congress  added  the  words  "whether 
furnished  to  the  soldier,  sailor,  officer 
or  person  under  a  clothing  allowance 
or  otherwise"  is  a  mere  matter  of  pre- 
caution in  view  of  conflicting  decisions 
on  the  subject  as  to  the  status  of  arti- 
cles issued  to  soldiers  or  sailors  un- 
der their  clothing  allowance.  Lobosco 
v.  U.  a  (1911)   183  Fed.  742,  106  C. 

C.  A-  476. 

Under  sections  1973' and  6941,  ante, 
prohibiting  the  purchase,  sale,  pledge, 
loan,  or  gift  by  a  soldier  of  any  of  his 
clothing,  arms,  military  outfit  and  ac- 
couterment8,  the  government  in  sup- 
plying the  soldier  or  recruit  with 
equipments  suitable  and  necessary  for 
the  discharge  of  his  military  duties  re- 
tains title  to  the  same;  it  being  re- 
garded as  public  property,  whether  re- 
maining in  a  public  depot  or  in  the 
possession  of  the  individual  soldier, 
and  this  notwithstanding  the  soldier  is 
allowed  to  retain  such  articles  of  cloth- 
ing as  he  has  then  in  use  on  the  ex- 
piration of  his  term  of  service.     Id. 

Sections  1973  and  6941,  ante,  pro- 
hibit the  barter,  sale,  or  exchange  or 
purchase  of  the  clothing,  arms,  mili- 
tary outfit,  and  accouterments  of  a 
soldier  or  sailor,  and  R.  S.  §  5438  (em- 
bodied herein),  declares  that  every 
person  who  knowingly  purchases  or 
receives  in  pledge  for  any  obligation  or 
indebtedness  of  any  soldier,  officer,  or 
sailor  or  other  person  called  into  or 
employed  in  the  military  or  naval  serv- 
ice, any  arms,  equipments,  ammunition, 
clothes,  military  stores,  or  other  pub- 
lic property,  such  person  not  having 
the  lawful  right  to  pledge  or  sell  same, 
ihall  be  imprisoned,  etc.  Held,  that 
the  offense  denounced  is  committed  if 
the  person  purchases  clothing  or  equip- 
ment knowingly  from  a  soldier  or  sail- 
or employed  in  military  service;  the 
government  not  being  required  to  show, 
in  addition,  that  defendant  had  knowl- 
edge that  the  Boldier  or  sailor  selling 
the  articles  in  question  did  not  have 
the  lawful  right  to  do  so.    Id. 


Under  this  section,  making  it  an  of- 
fense for  any  person  to  knowingly  pur- 
chase or  receive  in  pledge  from  a  sol- 
dier or  sailor  any  arms,  equipment, 
ammunition,  clothing,  stores,  or  other 
public  property,  it  is  not  material  that 
the  clothing  purchased  by  accused  from 
certain  marines  was  not  a  part  of  their 
equipment,  but  was  furnished  to  them 
under  their  clothing  allowance.     Id. 

Clothing  furnished  to  a  soldier  by 
the  United  States  under  a  clothing  al- 
lowance does  not  become  his  private 
property  which  he  has  a  right  to  dis- 
pose of  while  in  the  service,  but  is 
"public  property"  within  this  section, 
which  makes  it  a  criminal  offense  to 
knowingly  purchase  or  receive  in 
pledge  from  any  soldier  "any  arms, 
equipments,  ammunition,  clothes,  mili- 
tary stores,  or  other  public  property, 
whether  furnished  to  the  soldier 
*  *  *  under  a  clothing  allowance  or 
otherwise,  such  soldier  •  •  •  not 
having  the  lawful  right  to  pledge  or 
sell  the  same."  Ontai  v.  U.  S.  (1911) 
^88  Fed.  310,  110  C.  O.  A.  288. 

In  that  provision  of  R.  S.  f  5438 
(embodied  herein),  which  makes  it  a 
criminal  offense  if  any  one  "knowing- 
ly" purchases  or  receives  in  pledge 
from  any  soldier  clothes  or  other  pub- 
lic property,  such  soldier  not  having 
the  lawful  right  to  pledge  or  sell  the 
same,  the  word  "knowingly"  applies 
only  to  the  question  whether  a  person 
purchasing  or  receiving  such  property 
in  pledge  knew,  or  should  have  known 
from  facts  which  put  him  on  inquiry, 
that  the  person  offering  the  same  was 
a  soldier.  U.  8.  v.  Koplik  (C.  C.  1907) 
155  Fed.  919. 

It  is  not  a  defense  to  a  prosecution, 
under  such  statute,  for  receiving  prop- 
erty in  pledge  from  a  soldier  still  in 
the  service,  that  such  property  con- 
sisted of  clothing  which  he  had  paid 
for  out  of  his  clothes  allowance,  or 
which  had  been  charged  against  it.    Id. 

R.  S.  §  54:58  (embodied  herein),  ap- 
plies to  persons  who  knowingly  pur- 
chase or  receive  in  pledge  any  of  the 
kinds  of  property  described  therein 
from  a  soldier,  officer,  or  sailor  in  the 
service  of  the  United  States.  The  ele- 
ments of- the  crime  are  guilty  knowl- 
edge and  the  actual  purchasing  of  and 
receiving  in  pledge  the  kind  of  proper- 
ty named  and  receiving  it  from  a  per- 
son in  the  military  service  of  the  Unit- 
ed States.  All  those  things  are  nec- 
essary to  be  proven  in  order  to  make 
it  a  criminal  case.  The  guilty  knowl- 
edge that  is  the  necessary  element  of 
the  crime  is  not  knowledge  that  the 
act  is  unlawful,  but  knowledge  must 
be  knowledge  of  the  facts,  knowledge 
that  the  property  offered  for  sale  is 
the  military  stores  or  property  of  the 
United  States.  U.  S.  v.  Smith  (C.  O. 
1907)  156  Fed.  859,  861. 

In  a  prosecution  under  R.  S.  §  5438 
(embodied  herein),  for  knowingly  pur- 
chasing in  pledge  from  a  soldier,  arms, 
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clothing  or  other  public  property,  the 
jury  may  consider  the  possession  of 
such  property  by  defendant  as  prima 
fade  evidence  that  it  was  sold  or 
pledged  to  him,  but  not  as  prima  fade 
evidence  that  it  was  taken  by  him  with 
guilty  knowledge.     Id. 

The  seventeenth  article  of  war  (sec- 
tion 2326,  ante),  provides  that  any  sol- 
dier who  sellB,  or  through  neglect  los- 
es or  spoils,  his  horse,  arms,  clothing, 
or  accouterments  shall  be  punished  as 
a  court-martial  shall  adjudge.  Section 
6941,  ante,  declares  that  dothes,  arms, 
military  outfits,  and  accouterments 
furnished  by  the  United  States  to  any 
soldier  shall  not  be  sold,  bartered,  ex- 
changed, pledged,  loaned,  or  given 
away,  and  that  no  person  not  a  soldier 
or  duly  authorized  officer  of  the  Unit- 
ed States  who  has  possession  of  any 
such  clothes,  etc.,  shall  have  any  right, 
title,  or  interest  therein,  but  the  same 
may  be  seized  and  taken  wherever 
found.  Held,  that  clothing  issued  to 
soldiers  while  in  the  military  service 
remained  the  property  of  the  United 
States,  within  R.  S.  §  5438  (embodied 
herein),  providing  that  every  person 
who  knowingly  purchases  or  receives 
in  pledge  from  any  soldier  any  clothes, 
equipment,  or  other  public  property, 
which  the  person  selling  or  pledging 
the  same  has  no  right  to  sell,  shall  be 
imprisoned,  etc.  U.  S.  v.  Hart  (D.  O. 
1906)  146  Fed.  202. 

The  title  to  clothing  issued  to  sol- 
diers remains  in  the  United  States, 
and  such  clothing  when  issued  is  pub- 
lic property  under  R.  S.  §  5438  (em- 
bodied herein),  making  it  a  criminal 
offense  for  any  person  to  knowingly 
purchase  or  receive  in  pledge  from  a 
soldier   any   public   property.     Id. 

The  receiving  in  pledge,  by  a  civilian 
from  a  soldier,  of  clothing  issued  to 
the  latter  during  the  term  of  his  en- 
listment, does  not  constitute  a  penal 
offense,  within  R.  S.  §  5438  (embodied 
herein).  U.  S.  v.  Michael  (D.  C.  1907) 
153  Fed.  609. 

Clothing  issued  to  a  soldier  becomes 
his  individual  property  and  ceases  to 
belong  to  the  United  States,  and  a  per- 
son receiving  it  in  pledge  from  a 
soldier  is  not  criminally  liable  under 
R.  S.  §  5438  (embodied  herein);  the 
sole  punishment  for  the  act  being  the 
seizure  of  the  articles  of  which  he  is 
pledgee   under  this   section.     Id. 

5.  Felony  or  misdemeanor.— The  of- 
fense created  by  this  section  may  in 
one  view  be  regarded  as  a  felony,  and 
in  another  view  as  a  misdemeanor;  the 
penalty  being  imprisonment  at  hard 
labor  for  from  one  to  five  years,  or  a 
fine  of  $1,000  to  $5,000.  U.  S.  ▼. 
Goggin  (C.  C.  1880)  1  Fed.  49. 

The  offenses  described  in  R.  S.  §§ 
4746,  5438  (this  compilation,  §§  9079, 
10199),  are  not  felonies;  and  a  party 
indicted  therefor  is  not  entitled,  under 
R.  S.  §  819,  ante,  f  1264,  to  challenge 
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more    than    three    jurors.      U.    S.     ▼. 
Daubner  (D.  C.  1883)  17  Fed.  793. 

6.  Limitations.— Section  1708,  ante, 
providing  for  limitations  of  three  years, 
is  applicable  to  the  offense  mentioned 
in  R.  S.  g  5438  (embodied  herein). 
Greene  v.  U.  S.  (1907)  154  Fed.  401, 
85  G.  C.  A.  251,  certiorari  denied 
(1907)  28  Sup.  Ot  261,  207  U.  S.  596, 
52  L.  Ed.  357. 

Section  3  of  the  act  of  March  2,  1863, 
this  section  as  originally  enacted  to 
prevent  and  punish  frauds  upon  the 
government,  contemplated  two  pro- 
ceedings, one  civil  and  the  other  crim- 
inal, of  which  the  former  is  subject  to 
the  limitation  prescribed  by  the  sev- 
enth section  of  that  act  (section  6415, 
ante),  and  the  latter  to  that  prescribed 
by  the  thirty* second  section  of  the  act 
of  April  30,  1790  (chapter  9).     (1872) 

14  Op.  Atty.  Gen.  54. 

7.  Indictment,  proof,  and  variance,-* 
Under  section  1690,  ante,  it  is  proper 
to  join  in  one  indictment  a  count  for 
willfully  and  unlawfully  presenting  a 
fraudulent  claim  against  the  United 
States,  and  a  second  count  for  willfully 
and  unlawfully  using  a  false  affidavit  in 
the  presentation  of  the  fraudulent 
claim  against  the  United  States.  In- 
graham  v.  U.  S.  (1894)  155  U.  S.  434, 

15  Sup.  Ct  148,  39  L.  Ed.  213. 

An  indictment  for  a  misdemeanor  is 
not  bad  because  it  uses  the  participial 
form,  as  by  charging  that  defendant 
committed  the  offense  "by  then  and 
there  executing  and  presenting"  a  false 
voucher  to  obtain  payment  of  a  pen- 
sion. Pooler  v.  U.  S.  (1904)  127  Fed. 
609,  62  C.  C.  A.  307. 

An  indictment  for  purchasing  of  a 
soldier  "his  arms"  can  only  be  sustain- 
ed by  showing  that  the  soldier  was  in 
lawful  possession  of  the  arms,  or  had 
a  special  bailment  of  them.  U.  S.  v. 
Brown  (O.  C.  1816)  Fed.  Cas.  No.  14,- 
669. 

Money  lawfully  in  the  hands  of  an 
officer  of  the  United  States,  and  for 
which  he  is  accountable,  is  money  of 
the  United  States,  and  may  be  so 
charged  in  an  indictment.  U.  S.  v. 
Watkins  (C.  C.  1829)  Fed.  Cas.  No. 
16,649. 

The  offense  under  E.  S.  $  5438  (em- 
bodied herein),  is  not  sufficiently  charg- 
ed in  the  words  of  the  statute;  but  the 
facts  constituting  it  must  be  alleged 
with  such  particularity  as  to  apprise 
the  accused  with  reasonable  certainty 
of  the  nature  of  the  accusation  against 
him.  U.  S.  ▼.  Green  (O.  O.  1879)  Fed. 
Cas.  No.  15,257. 

An  indictment  under  R.  S.  §  5438 
(embodied  herein),  should  aver  the 
fraud  with  sufficient  particularity  to 
enable  the  defendant  to  prepare  his  de- 
fense, and  plead  the  judgment  as  a 
bar  to  a  subsequent  prosecution.  U.  S. 
▼.  Goggin  (C.  O.  1880)  1  Fed.  49,  53. 

An  indictment  charging  fraud  should 
aver  the  fraud  with  sufficient  particu- 
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larity  to  enable  defendant  to  prepare 
his  defense,  and  plead  the  judgment  as 
a  bar  to  a  subsequent  prosecution.    Id. 

The  indictment  should  charge  that  the 
claim  was  made  for  payment  or  approv- 
al  U.  a  v.  Ambrose  (G.  C.  1880)  2 
Fed.  764. 

It  is  sufficient  to  charge  a  presenta- 
tion of  the  claim  to  the  first  auditor 
of  the  treasury,  and  it  is  not  necessary 
that  the  different  items  of  the  account 
should  be  in  separate  counts  for  each 
false  item,  but  all  may  be  included  in 
one  count     Id. 

An  averment  that  the  accused,  claim- 
ing to  be  a  deputy  marshal  of  the  Unit- 
ed States,  presented  a  claim  against 
the  government  of  the  United  States, 
"purporting  to  have  been  for  services 
rendered  and  payments  made  by  said 
deputy  marshal"  in  a  criminal  proceed- 
ing mentioned,  before  a  certain  United 
States  commissioner,  sufficiently  shows 
that  the  services  were  performed  and 
payments  made  for  the  United  States, 
in  the  defendant's  capacity  as  deputy 
United  StateB  marshal.  U.  S.  v.  Stro- 
bach  (C.  O.  1883)  48  Fed.  902. 

An  averment  that  such  claim,  alleg- 
ed to  have  been  presented  to  "G.  T., 
the  late  marshal,"  etc.,  was  a  claim  "in 
favor  of  the  said  G.  T.,  the  then  late 
marshal,"  etc.,  does  not  render  the 
indictment  bad  for  repugnancy,  since 
the  court  will  take  judicial  notice  that 
the  accounts  of  deputy  marshals  are 
habitually  presented  to  the  government 
in  the  marshal's  name,  and  the  money 
therefor  is  paid  to  him,  and  by  him 
paid  to  his  deputies.    Id. 

Under  R.  S.  %  5438  (embodied  here- 
in), denouncing  the  offense  of  knowing- 
ly presenting  for  payment  or  approval 
to  any  officer  in  the  civil,  military,  or 
naval  service  of  the  United  States  any 
false  or  fraudulent  claim  against  the 
United  States,  an  indictment  averring 
the  presentation  of  such  a  claim  to 
"G.  T.,  then  late  marshal  of  the  Unit- 
ed States,  he  being  then  and  there  an 
officer  in  the  civil  service  of  the  United 
States/'  is  not  insufficient  or  repugnant 
since  a  marshal,  after  the  expiration  of 
his  term,  is  still  an  officer  for  the  pur- 
pose of  serving  process  then  in  his 
hands,  and  for  settling  his  accounts 
with  the  government.     Id. 

An  indictment  charging  the  defend- 
ant with  making  a  false  deposition  in 
order  to  enable  another  to  obtain  pay- 
ment of  a  fraudulent  pension  claim,  in 
violation  of  R.  S.  $  5438  (embodied 
herein),  need  not  allege  that  the  false 
deposition  was  ever  used,  or  attempt- 
ed to  be  used,  or  set  out  in  full  the 
commission  or  authority  of  the  notary 
who  administered  the  oath  to  the  depo- 
sition, or  aver  that  the  claim  had  been 
presented  and  was  pending  before  the 
government  at  the  time  the  deposition 
was  made.  U.  S.  v.  Rhodes  (C.  C. 
1887)  30  Fed.  431. 

la  an  indictment  charging  a  conspir- 


acy to  procure  the  allowance  of  a  false 
and  fraudulent  claim  for  compensation 
for  a  survey  of  land  claimed  to  have 
been  made  by  defendant,  a  description 
of  the  property  alleged  to  have  been 
surveyed,  and  for  which  the  fraudulent 
claim  is  charged  to  have  been  present- 
ed, should  be  made  in  ordinary  lan- 
guage. Abbreviations  of  words  employ- 
ed by  men  of  science  or  in  the  arts 
will  not  answer,  without  full  explana- 
tion of  their  meaning  in  ordinary  lan- 
guage. U.  S.  v.  Reichert  (C.  O.  1887) 
32  Fed.  142. 

Where  an  indictment  alleges  as  part 
of  the  conspiracy  that  a  false,  fictitious, 
and  fraudulent  claim  was  to  be  present- 
ed to  the  United  States  surveyor  gen- 
eral for  allowance  and  payment,  it 
should  also  allege  that  such  officer  was 
authorized  to  allow  and  approve  the 
claim,  and  for  the  omission  of  this  alle- 
gation the  indictment  is  defective.     Id. 

An  indictment  under  R.  S.  {  5438 
(embodied  herein),  is  not  bad  for  du- 
plicity because  it  charges  in  the  same 
count  both  the  making  and  the  present- 
ing of  a  false  claim  against  the  United 
States;  the  gist  of  the  offense  being 
the  obtaining,  or  attempting  to  obtain, 
money  from  the  United  States  by 
means  of  a  fraudulent  claim,  and  the 
acts  charged  being  but  different  steps 
in  the  commission  of  such  offense,  al- 
though either  alone  is  made  punishable. 
Bridgeman  v.  U.  S.  (1905)  140  Fed. 
577,  72  C.  C.  A.  145. 

An  indictment,  under  R.  S.  §  5438 
(embodied  herein),  for  presenting  a 
false  claim  against  the  United  States, 
which  charges  that  defendant,  as  In- 
dian agent,  transmitted  to  the  Commis- 
sioner of  Indian  Affuirs,  with  his  ac- 
counts, a  false  voucher  purporting  to 
be  a  receipt  for  money  paid  out  by  him, 
knowing  that  the  same  was  false  and 
fictitious,  in  that  he  had  not  paid  such 
money,  sufficiently  alleges  wherein  the 
claim  was  false  to  apprise  the  defend- 
ant of  what  he  is  required  to  meet.    Id. 

An  indictment  under  R.  S.  §  5438 
(embodied  herein),  which  charges  that 
defendant,  for  the  purpose  of  obtain- 
ing the  approval  of  a  certain  claim 
against  the  United  States,  did  use  a  cer- 
tain false  voucher,  described,  which 
contained  false  'and  fictitious  state- 
ments, well  knowing  the  same  to  be 
false  and  fictitious,  charges  every  ele- 
ment of  the  offense  as  defined  in  the 
statute,  and  need  not  allege  to  whom 
the  voucher  was  presented,  nor  the 
manner  of  its  use.     Id. 

An  indictment  for  presenting  a  false 
claim  or  voucher  against  the  United 
States  sufficiently  describes  such  claim 
or  voucher,  where  it  sets  out  the  sub- 
stance of  the  same  with  such  particu- 
larity as  to  make  any  judgment  in  the 
case  a  bar  to  any  subsequent  prosecu- 
tion for  the  same  offense.    Id. 

An  indictment  which  charges  a  willful 
attempt  by  defendant  to  obtain  money 
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from  the  United  States  by  presenting 
a  false,  fictitious,  and  fraudulent  claim, 
the  false,  fictitious,  and  fraudulent 
character  of  which  was  known  to  him 
necessarily  imports  an  intent  to  defraud 
the  government,  and  such  intent  need 
not  be  specifically  alleged.     Id. 

An  indictment  for  making  a  false 
voucher  for  the  purpose  of  obtaining 
payment  of  a  false  and  fraudulent  claim 
against  the  United  States  sufficiently 
alleges  the  place  of  the  crime,  where  it 
charges  that  it  was  committed  at  a 
certain  Indian  agency  named,  which  is 
alleged  to  have  been  within  the  state 
and  district  where  the  indictment  was 
found.    Id. 

A  count  in  an  indictment  under  R.  S. 
§  5438  (embodied  herein),  charging  the 
use  of  a  false  voucher  for  the  purpose 
of  obtaining  the  approval  of  a  claim 
against  the  United  States,  is  not  bad 
because  it  does  not  aver  in  express 
words  that  the  claim  itself  was  false 
and  fraudulent,  where  it  shows  that 
the  voucher  is  the  same  described  in  a 
preceding  count  as  constituting  the 
claim,  and  which  is  there  alleged  to 
have  been  false  and  fraudulent  to  de- 
fendant's knowledge.     Id. 

An  allegation  in  an  indictment  for 
making  and  presenting  a  false  claim 
against  the  United  States  of  the  date 
when  the  same  was  made  and  presented 
is  not  an  essential  part  of  the  descrip- 
tion of  the  offense,  and  the  fact  that 
the  paper  introduced  in  support  of  the 
charge  bears  a  different  date  does  not 
constitute  a  fatal  variance.    Id. 

An  indictment  for  the  offense  of  pre- 
senting to  any  officer  "in  the  civil,  mil- 
itary, or  naval  service  of  the  United 
States,"  a  false  claim  is  sufficiently 
certain  in  alleging  that  such  claim  was 
presented  to  the  "third  auditor  of  the 
treasury  department  of  the  United 
States."  It  need  not  allege  that  he 
is  an  officer  in  the  civil  service  of  the 
United  States.  U.  S.  v.  Ingraham 
(C.  C.  1892)  49  Fed.  155,  judgment  af- 
firmed Ingraham  v.  U.  S.  (1894)  15 
Sup.  Ot  148,  155  U.  S.  434,  39  L.  Ed. 
213. 

An  indictment  under  this  section  for 
knowingly  making  or  presenting  for  ap- 
proval to  any  officer  of  the  United 
States  any  false,  fictitious,  or  fraudu- 
lent claim  is  not  bad  for  duplicity  be- 
cause it  charges  that  the  accused  "made 
and  presented"  such  a  claim.  U.  S.  v. 
Franklin   (C.   C.   1909)    174  Fed.  161. 

In  an  indictment  under  R.  S.  §  5438 
(embodied  herein),  for  making  and  pre- 
senting to  an  officer  for  approval  a 
false,  fictitious,  and  fraudulent  claim 
against  the  United  States,  which  sets 
out  the  claim,  showing  it  to  be  an  item- 
ized account,  averments  that  certain 
Bums  charged  therein  "should  have 
been"  certain  smaller  sums  stated  suf- 
ficiently shows  wherein  the  claim  is 
false   and   fraudulent      Id. 

An  indictment,   under  R.   S.  {  5438 
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(embodied  herein)  for  making  and  pre- 
senting to  an  officer  for  approval,  a 
false,  fictitious,  and  fraudulent  claim 
against  the  War  Department  of  the 
United  States  for  supplies  furnished 
the  cadet  mess  at  West  Point,  which 
describes  such  officer  as  a  brigadier 
general  in  the  army  and  superintendent 
of  the  Military  Academy  at  West  Point, 
and  alleges  that  he  was  an  officer  au- 
thorized to  approve  such  claim,  held,  on 
demurrer,  to  sufficiently  show  such 
authority.     Id. 

An  indictment  which  charges  that  the 
defendant  made,  and  caused  to  be  made, 
the  false  voucher,  certificate,  or  claim, 
and  that  he  "presented  and  caused  to 
be  presented,"  is  not  bad  for  duplicity 
because  the  statute  employed  the  dis- 
junctive "or"  instead  of  "and."  U.  S. 
v.  Hull  (D.  C.  1882)  14  Fed.  324. 

On  indictment  under  R.  S.  §  5438 
(embodied  herein),  making  it  criminal 
to  prefer  against  the  government  a  de- 
mand known  to  be  false,  fictitious,  or 
fraudulent,  defendant  was  charged  with 
attempting  to  obtain  pay  and  bounty  by 
falsely  representing  herself  to  be  the 
widow  of  a  soldier  killed  during  the 
war.  Held,  that  it  must  appear  that 
defendant  was  not  the  widow  of  such 
soldier,  and  that  she  made  her  demand 
knowing  this;  but  otherwise,  if  the 
claim,  though  groundless,  was  made  in 
good  faith,  and  in  the  belief  that  she 
had  been  the  wife  of  the  soldier  and 
was  his  widow,  and  entitled  to  the  pay 
and  bounty  due  him  at  his  death.  U. 
S.  v.  Route  (D.  C.  1887)  33  Fed.  246. 

An  indictment  charged  that  defend- 
ant, a  deputy  marshal,  having  a  war- 
rant for  the  arrest  of  a  violator  of  the 
United  States  statutes,  served  the 
same,  and,  for  the  purpose  of  obtain- 
ing approval  and  payment  of  a  false 
and  fictitious  claim  against  the  govern- 
ment, caused  to  be  made  a  false  and 
fictitious  account,  affidavit,  and  voucher 
as  to  the  number  of  miles  traveled  by 
him,  and  as  to  the  employment  of  a 
guard  in  such  service,  and  as  to  the 
number  of  meals  furnished  the  pris- 
oner. The  account  was  set  out  in  full, 
as  were  also  the  guard's  receipt  for 
fees,  and  the  receipt  of  the  person  fur- 
nishing the  meals.  The  account  was 
alleged  to  be  false,  and  the  fictitious 
items  were  designated  specifically,  and 
it  was  alleged  that  defendant  knew 
them  to  be  false.  Held,  that  the  spe- 
cific acts  constituting  the  offense  of 
making  the  false  account  were  set  out 
with  sufficient  particularity.  U.  S.  v. 
Wallace  (D.  C.  1889)  40  Fed.  144. 

The  omission  to  allege  the  name  of 
any  officer  to  whom  the  account  was  to 
be  presented  is  a  fatal  defect  to  such 
an  indictment.    Id. 

It  is  insufficient  to  allege  that  an  ac- 
count due  from  the  United  States  to 
C,  the  United  States  marshal,  was  pre- 
sented to  C,  as  the  marshal  could  not 
audit  or  pay  a  claim  against  the  gov- 
ernment, due  to  himself.     Id. 

An  indictment  under  R.  S.  |   5438 
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(embodied  herein),  for  conspiracy  to 
defraud  the  government  of  the  United 
States  by  obtaining  the  allowance  and 
payment  of  a  false  and  fraudulent 
claim,  which  charges  as  the  overt  act 
the  presentation  of  such  claim,  must 
state  the  particular  facts  showing  the 
fraudulent  character  of  the  claim,  and 
a  general  averment  in  the  language  of 
the  statute  that  it  was  fraudulent  is 
not  sufficiently  specific.  U.  S.  v. 
Greene  (D.  C.  1902)  115  Fed.  343. 

A  count  in  an  indictment  for  con- 
spiracy to  defraud  the  United  States, 
which  charges  as  an  overt  act  done  in 
pursuance  of  the  conspiracy  the  know- 
ing and  willful  presentation  and  pay- 
ment of  false  and  fraudulent  claims, 
against  the  United  States,  is  not  insuffi- 
cient because  it  does  not  specify  the 
particulars  in  which  such  claims  were 
fraudulent;  the  only  purpose  of  such 
count  being  to  show  that  the  unlawful 
agreement  was  carried  into  actual  op- 
eration.   Id. 

On  an  indictment  for  presenting  a 
false  claim  against  the  United  States 
for  back  pay  of  a  deceased  soldier, 
claimed  by  the  defendant  to  be  his 
brother,  the  allegation  of  the  indict- 
ment was  that  the  brother  was  named 
"Major  Dabney,"  and  enlisted  .under 
the  name  of  "George  Bowen,"  where- 
as the  proof  was  that  defendant  claim- 
ed to  be  the  brother  of  George  Bowen, 
who  served  under  the  name  of  Major 
Dabney.  Held,  that  the  variance  was 
immaterial  and  the  defendant  proper- 
ly convicted.  U.  S.  v.  Bowen  (D.  0. 
1879)  3  MacArthur,  64. 

8.  Evidence.— On  an  indictment  for 
presenting  a  fraudulent  claim  against 
the  United  States,  under  R.  S.  §  5438 
(embodied  herein),  and  using  a  false  af- 
fidavit on  such  presentation,  the  affi- 
davit is  admissible  in  evidence  without 
formal  proof  that  the  justice  of  the 
peace  before  whom  it  was  taken  had 
duly  qualified  as  such  justice.  Ingra- 
ham  v.  U.  S.  (1894)  15  Sup.  Ct  148, 
155  U.  8.  434,  30  L.  Ed.  213,  affirm- 
ing judgment  U.  S.  v.  Ingraham  (C.  O. 
1892)  49  Fed.  155. 

On  the  trial  of  a  defendant  charged 
with  having,  as  Indian  agent,  made  and 
presented  a  false  claim  and  voucher 
against  the  United  States,  knowing  the 
same  to  be  false  and  fictitious,  testi- 
mony that  it  was  a  custom  or  practice 
of  other  Indian  agents  to  sign  and  for- 
ward their  accounts  and  vouchers  as 
the  same  were  prepared  by  the  clerks, 
without  reading  them,  was  irrelevant, 
and  properly  excluded.  Bridgeman  v. 
U.  8.  (1905)  140  Fed.  677,  72  C.  O. 
A.  145. 

Since  in  a  prosecution  for  knowingly 
purchasing  clothing  from  certain  ma- 
rines in  the  government  service,  in  al- 
leged violation  of  this  section,  pro- 
hibiting any  person  from  knowingly 
making  such  purchases,  etc.,  the  gov- 
ernment was  required  to  prove  guilty 
knowledge,  evidence  of  the  commission 


of  other  similar  offenses  by  accused 
than  those  charged  in  the  indictment 
was  admissible.  Lobosco  v.  U.  S. 
(1911)  183  Fed.  742,  106  C.  C.  A.  476. 

To  warrant  a  conviction  under  R.  S. 
§  5438  (embodied  herein),  for  knowing- 
ly purchasing  or  receiving  in  pledge 
from  a  soldier  in  the  military  service  of 
the  United  States  arms,  clothing,  or 
other  public  property,  such  soldier  not 
having  the  lawful  right  to  sell  or  pledge 
the  same,  it  must  be  proven  beyond  a 
reasonable  doubt  that  defendant  actual- 
ly purchased  or  received  in  pledge  from 
a  soldier  the  property  described  in  the 
indictment  with  knowledge  that  the 
seller  or  pledgor  was  at  the  time  a 
soldier  in  the  service  of  the  United 
States,  and  that  the  property  was  mili- 
tary property  such  as  the  government 
issues,  but  it  is  not  necessary  to  prove 
that  the  soldier  had  no  lawful  right  to 
sell  or  pledge  such  property  because 
the  same  is  expressly  prohibited  by 
sections  1973  and  G941,  ante,  and  the 
jury  may  in  a  proper  case  give  effect 
to  the  provisions  of  such  sections  mak- 
ing possession  of  such  property  by  a 
civilian  presumptive  evidence  that  the 
same  was  sold,  bartered,  or  pledged  in 
violation  of  such  prohibition.  U.  S.  v. 
Smith  (C.  O.  1907)  156  Fed.  859. 

In  a  criminal  prosecution  for  pur- 
chasing any  of  the  United  States  sup- 
plies from  a  soldier,  the  burden  is  not 
on  the  United  States  to  show  that  the 
soldier  had  no  right  to  sell  the  prop- 
erty, as  this  section  explicitly  provides 
that  he  shall  not  sell  such  proper- 
ty.    Id. 

Evidence  reviewed  in  the  charge  to 
the  jury  on  trial  of  consolidated  indict- 
ments and  counts  severally  charging 
conspiracy  to  defraud  the  United  States 
between  contractors  for  public  work 
and  the  government  engineer  officer  in 
charge  of  the  same,  the  presentation  of 
fraudulent  claims  against,  and  embez- 
zlement from,  the  United  States.  U.  S. 
v.  Greene  (D.  O.  1906)  146  Fed.  803, 
judgment  affirmed  Greene  v.  U.  S.  (O. 
C.  A.  1907)  154  Fed.  401,  85  C.  C.  A. 
251,  writ  of  certiorari  denied  (1907)  28 
Sup.  Ct  261,  207  U.  S.  596,  52  L.  Ed. 
357. 

9.  Punishments— The  imposition  by 
this  section  of  a  maximum  fine  of  $500 
and  imprisonment  for  not  more  than 
two  years  upon  a  civilian  for  knowing- 
ly purchasing  or  receiving  in  pledge  any 
public  property  from  a  soldier,  is  not 
unconstitutional  as  providing  for  an  ex- 
cessive fine  or  a  cruel  and  unusual 
punishment.  Ontai  v.  U.  S.  (1911)  188 
Fed.  310,  110  C.  C.  A.  288. 

10.  Damages  and  forfeiture  for  vio- 
lation of  statute.— See,  also,  §  6411  et 
seq.,  ante,  and  notes  thereunder. 

An  action  brought  by  a  private  prose- 
cutor under  R.  S.  §§  3490-3494,  ante, 
§§  6411-6415,  to  recover  damages  and 
forfeiture  for  a  violation  of  R.  S.  § 
5438  (embodied  herein),  is  what  was 
known  at  common  law  as  a  popular  or 
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qui  tarn  action,  and  is  under  the  fall 
and  exclusive  control  of  such  prosecu- 
tor subject  to  the  restriction  of  his 
right  to  discontinue  the  same  contain- 
ed in  R.  S.  §  3491,  and  his  interest  or 
share  in  any  judgment  obtained  therein 
is  his  absolute  private  property,  and 
the  United  States  cannot  compromise, 
remit,  or  release  the  same  by  pardon 
or  otherwise.  U.  S.  v.  Griswold  (D. 
G.  1885)  24  Fed.  361,  365,  affirmed  (O. 
0.  1887)  30  Fed.  762,  763. 

Cited    without    definite    appiloation, 

U.  S.  ▼.  Perrin  (1889)  9  Sup.  Ct  681, 
682,  131  U.  S.  55,  33  L.  Ed.  88;  Carter 
v.  McClaughry  (1902)  22  Sup.  Ot.  181, 


192,  183  U.  S.  365,  46  L.  Ed.  236;  U.  S. 
v.  Goggin  (G.  C.  1880)  1  Fed.  49;  In  re 
Cortes  (C.  0.  1890)  42  Fed.  47,  48 
(affirmed  [1890]  10  Sup.  Ct  1031,  136 
U.  S.  330,  34  L.  Ed.  464);  U.  S.  v. 
Patterson  (C.  C.  1893)  55  Fed.  605, 
639;  In  re  Langan  (C.  C.  1903)  123 
Fed.  132,  134;  U.  S.  v.  Jones  (D.  C. 
1887)  32  Fed.  569;  U.  S.  v.  Wallace 
(D.  C.  1891)  46  Fed.  569;  U.  S.  v. 
Adler  (D.  C.  1892)  49  Fed.  733,  734; 
U.  S.  v.  Van  Leuven  (D.  C.  1894)  62 
Fed.  62,  63;  U.  S.  v.  Greene  (D.  C. 
1900)  100  Fed.  941,  948;  U.  S.  v. 
Patterson  (D.  C.  1912)  201  Fed.  697; 
Boschke  v.  U.  S,  (1909)  44  Ct  CI.  397; 
Woog  v.  U.  S.  (1913)  48  Ct  CL  80. 


§  10200.  (Crim.  Code,  §  36.)     Embezzling  arms,  stores,  etc. 

Whoever  shall  steal,  embezzle,  or  knowingly  apply  to  his  own 
use,  or  unlawfully  sell,  convey,  or  dispose  6f,  any  ordnance,  arms, 
ammunition,  clothing,  subsistence,  stores,  money,  or  other  property 
of  the  United  States,  furnished  or  to  be  used  for  the  military  or  naval 
service,  shall  be  punished  as  prescribed  in  the  preceding"  section. 
R.  S.  !  5439.    Act  March  4,  1909,  c.  321,  g  36,  35  Stat  1096. 

Notes  of  Decisions 


Clothing  Issued  to  Inmates  of  soldiers 
home  as  subject  of  offense.— See  §  10,- 
214,  ante,  and  notes  thereunder. 

Inmates  of  the  National  Military 
Home  at  Dayton,  Ohio,  are  not  in  the 
military  service  of  the  United  States, 
and  clothing  issued  to  them  is  not  used 
in  such  service.  So  held  on  demurrer 
to  an  indictment,  under  this  section, 
charging  the  defendant  with  applying 
to  his  own  use  an  overcoat  which  had 
been  issued  to  an  inmate  of  such  home. 
U.  S.  v.  Murphy  (O.  C.  1881)  9  Fed.  26. 

Indictment— The  property  embezzled 
must  be  identified  in  the  indictment 
with  particularity;  a  mere  averment 
that  it  was  a  certain  amount  being  in- 
sufficient. Moore  v.  U.  S.  (1895)  16 
Sup.  Ct  294,  295,  160  U.  S.  268,  40 
L.  Ed.  422. 

Evidence^— Where,  on  a  trial  for  lar- 
ceny from  the  United  States  of  two 
kegs  and  several  cans  of  paint  taken 


from  a  fort,  it  appears  that  one  of  the 
kegs  produced  in  court  is  so  lettered 
as  to  indicate  government  ownership 
and  bears  the  number  402,  and  an  offi- 
cer of  the.  quarter-master's  department 
stationed  at  the  fort  testifies  to  hav- 
ing received  from  an  army  depot  an 
invoice  bearing  that  number  of  two 
kegs  and  several  cans  of  paint  and  he 
identifies  the  lettered  keg  produced  by 
the  fact  that  the  number  on  it  corre- 
sponds with  the  number  on  the  invoice, 
the  testimony  of  the  officer  that  the 
lettered  keg  belongs  to  the  United 
States  is  competent,  especially  where 
it  appears  that  he  is  specially  qualified 
to  testify  as  to  the  significance  of  the 
marking.  Jackson  v.  U.  S.  (1909)  34 
App.  D.  C.  1. 

Cited    without    definite    application, 

U.  S.  v.  Lewis  (1906)  26  Sup.  Ct  229, 
231,  200  U.  S.  1,  50  L.  Ed.  343;  In  re 
Langan  (C.  C.  1903)  123  Fed.  132,  134. 


§  10201.  (Crim.    Code,    §    37.)     Conspiring    to    commit    offense  * 
against  United  States ;  punishment  for  all  parties. 

If  two  or  more  persons  conspire  either  to  commit  any  offense 
against  the  United  States,  or  to  defraud  the  United  States  in  any 
manner  or  for  any  purpose,  and  one  or  more  of  such  parties  do 
any  act  to  effect  the  object  of  the  conspiracy,  each  of  the  parties  to 
such  conspiracy  shall  be  fined  not  more  than  ten  thousand  dollars, 
or  imprisoned  not  more  than  two  years,  or  both. 

R.  S.  §  5410,  as  amended,  Act  May  17,  1879,  c.  8,  21  Stat  4.    Act  March  4, 
1909,  c.  321,  §  37,  35  Stat.  1096. 

Notes  of  Decisions 

I.  Offenses  under  statute  In  General 


L    Construction  of  statute  In  general. 
2..  Nature  and  elements  of  offense  in  gen- 
eral . 

3.  Connection  with  offense  under  section 

10183. 

4.  Application  to  District  Of  Columbia. 


5.  "Conspire"   and   "conspiracy"  defined. 

6.  Meaning   of   terms    "fraud"    and    "de- 

fraud." 

7.  Offense  against  United  States  In  gen- 

eral. 

8.  Common- law   offenses. 

9.  Defrauding  individual. 
10.    Felony  or  misdemeanor. 
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I.  Offense*   under  statute  In   General— 

Cont'd 

II.  Infamous  crime. 
II   Distinct  offense. 

13.  Offense  as  continuous. 

14.  Overt  acts. 

15.  Success  of  conspiracy. 

16.  Pecuniary  loss  to  government. 

17.  Identity  of  conspiracy. 

18.  Rights    of    government    subsequently 

created. 

19.  Contemplated  fraud  depending  on  pas- 

sage of  future  act. 
XL  Persons  liable. 
SL  Misconduct  In  office  in  general. 
21  Corrupt  administration  of  laws. 
8.  Publication    of    incorrect    agricultural 

reports. 
2i   Advance    information    of    agricultural 

reports. 
S.  Inducing    approval    of    defective    life 

preservers. 

26.  Importation  of  alien  contract  laborers. 

27.  Violation  of  Chinese  exclusion  law. 

28.  Offenses  by  bank  officers  and  others  in 

connection  therewith. 

a.  Offenses  under  bankruptcy  law. 

38.   violence  to  prisoners. 

SL.  Allowing  prisoner  to  escape. 

8.  Obstructing    or    impeding   administra- 
tion of  justice. 

tt.  Perjury  and  subornation  thereof. 

M.  Bribery. 

SS.  Aiding,  abetting,  or  assisting  escape. 

36.  False  claims  and  false  affidavits. 

37.  False  pretenses. 

28.  Falsely  impersonating  another  at  civil 

service  examination. 

29.  Execution   of  straw  bail. 
40.  Violation  of  census  law. 

4L  Bucketing  and  bucket  shopping  in  Dis- 
trict of  Columbia, 

tt.  Frauds  or  offenses  as  to  revenue. 

«.  Plundering  wrecked  vessel. 

44.  Offenses  as  to  elections. 

45.  Violation  of  neutrality  laws. 

46.  Violation  of  Interstate  commerce  law. 

47.  Obstructing  mails. 

48.  Fraud  as  to  mails. 

49.  Procuring  special  rate  of  postage. 

50.  Increasing  postmaster's  salary  by  pur- 

chase of  stamps. 
5L  Use  of  malls  to  defraud. 
81   Fraud  or  offense  as  to  public  lands. 

53.  Settlement  on  Indian  lands  and  return 

thereto  after  removal. 

H.  Prosecution  and  punishment 

54.  Double  jurisdiction  of  offense. 

55.  Collateral  attack  on  judgment  of  state 

court. 
Number  of  prosecutions  under  statute. 
Compromise  of  prosecution. 

58.  Defenses  in  general. 

59.  Limitations. 

60.  Venue. 

6L   Commissioner's    charges    for    drawing 
complaints. 

82.  Indictment,      and     Information— Form, 
requisites,  and  sufficiency  in  general. 

*•  —   Motive  and  intent. 

*4-  —  Tims  and  place  of  conspiracy  or 
act  to  effect  object. 

*•  —   Overt  acts  and  success  of  conspir- 
acy. 

•8.  —   Joinder  of   parties. 

H«  Joinder  of  counts,   and  reference 

between  counts. 

81  Duplicity. 

®-  — —   Description    of    offense    Intended 
to  be  committed  in  general. 

ft-  Negativing  exception   in   statute. 

*!■  —   Offenses  under .  bankruptcy  law. 

12.  —   Frauds  as  to  public  contracts. 


56 
57 


74. 
76. 

76. 

77. 
78. 
79. 

80. 
81. 
82. 
83. 
84. 
86. 
86. 

87. 


89. 
90. 

91. 
92. 

98. 

94. 
96. 

96. 
97. 

98. 
99. 

100. 
101. 
102. 
103. 
104. 

106. 
106. 


Inducing    approval    of    defective 

life  preservers. 

Use  of  malls  to  defraud. 

False    returns    to    increase   post- 
master's salary. 

Frauds    or    offenses    as    to    pen- 
sions. 

Offenses  and  frauds  as  to  revenue. 

Larceny. 

Obstructing  administration  of  Jus- 
tice in  general. 

-  Corruption  of  Jurors. 

Perjury  or  false  statements.  • 

Bribery. 

-  Violation  of  census  law. 

-  Violation  of  election  laws. 
— •   Plundering  wrecked  vessel. 

Violation    of    Chinese    exclusion 

law. 

Offenses    by    bank    officers    and 

(Others  in  connection  therewith. 

Use  of  malls  to  defraud. 

— —    Obstructing  malls. 

— -   Violation  of  Interstate  commerce 
law. 

-  False  or  fraudulent  claims. 

Introducing    liquor     into    Indian 

country. 

-  Frauds  or  offenses  as  to  public 
lands. 

Issues,  proof,  and  variance. 

Removal  of  offenders  to  other  district 

for  trial. 
Evidence— Judicial  knowledge. 

Presumptions     and      burden      of 

proof. 

Admissibility  in  general. 

Acts   and   declarations   of  cocon- 
spirators or  codefendants. 

Testimony  of  coconspirator. 

Weight  and  sufficiency. 

Peremptory   challenges. 
Instructions  and  questions  for  jury. 
Effect  of  acquittal  or  conviction  of  of- 
fense. 

New  trial. 

Sentence  and  punishment 


I.  OFFENSES    UNDER   STATUTE 
IN  GENERAL 

1.  Construction  of  statute  In  general. 

—This  section  must  be  strictly  con- 
strued. U.  S.  v.  Bobbins  (D.  C.  1907) 
157  Fed.  999. 

2.  Nature  and  elements  of  offense  In 
general.— This  statute  is  broad  enougb 
in  its  terms  to  include  any  conspiracy 
for  the  purpose  of  impairing,  obstruct- 
ing, or  defeating  the  lawful  function  of 
any  department  of  government.  Hans 
v.  Henkel  (1010)  30  Sup.  Ct.  249,  254, 
216  U.  S.  462,  54  L.  Ed.  569,  17  Ann. 
Cas.  1112. 

R.  S.  §  5440  (embodied  herein),  should 
be  construed  as  declaring  not  only 
against  conspiracies  to  commit  offenses, 
but  also  to  conspiracies  to  defraud  the 
United  States,  and  to  punish  such  con- 
spiracies when  supplemented  by  an 
overt  act,  though  the  wrong  has  not  be- 
come effectual  in  its  purpose.  Curley 
v.  U.  S.  (1904)  130  Fed.  1,  64  C.  C. 
A.  369,  writ  of  certiorari  denied  (1904) 
25  Sup.  St.  787,  195  U.  S.  628,  49  L. 
Ed.  351. 

It  is  the  duty  of  the  government  to 
prove  guilty  knowledge  of  accused. 
Stirlen  v.  U.  S.  (1910)  183  Fed.  302, 
105    O.   C.    A.   514,    certiorari    denied 
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(1911)  31  Sup.  Ot  721,  220  U.  S.  617, 
55  L.  Ed.  611. 

The  offense  consists  not  in  the  mere 
agreement,  but  in  the  existence  of  a 
conspiracy  and  the  doing  of  an  act  to 
affect  the  object  of  the  conspiracy. 
Breeare  v.  U.  S.  (1914)  203  Fed.  824, 
122  C.  C.  A.  142. 

It  is  not  criminal  to  conspire  to  do 
that  which  the  law  does  not  prohibit, 
but.  recognizes  may  be  lawfully  done 
without  prejudice  or  injury  to  the  Unit- 
ed States  or  the  state.  Fain  v.  U.  S. 
(1913)  209  Fed.  525,  126  C.  C.  A.  347. 

Under  R.  S.  §  5440  (embodied  herein), 
as  it  relates  to  conspiracy  to  defraud 
the  United  States,  the  offense  consists 
of  the  unlawful  scheme  upon  which  the 
minds  of  conspirators  have  met,  to- 
gether with  any  act  to  effect  the  ob- 
ject of  the  conspiracy.  Houston  v.  U. 
S.  (1914)  217  Fed.  852,  133  C.  C.  A. 
562. 

The  act  of  one  conspirator  is  the  act 
of  all.  Jung  Quey  v.  U.  $.  (1915)  222 
Fed.  766,  138  C.  C.  A.  314. 

A  concert  of  action  and  of  intent, 
though  there  was  no  pecuniary  consid- 
eration or  a  definite  absolute  contract 
between  the  parties,  is  sufficient  to  con- 
stitute a  conspiracy  to  defraud  the 
United  States,  under  this  section.  U.  S. 
v.  Allen  (O.  C.  1868)  Fed.  Cas.  No. 
14,432. 

If  the  jury  find  that  a  conspiracy  ex- 
isted, and  that  accused  was  a  party  to 
it,  it  is  sufficient  if  the  object  of  the 
conspiracy  was  to  effect  one  of  the  pur- 
poses alleged.  U.  S.  v.  Mitchell  (C.  C. 
1871)  Fed.  Cas.  No.  15,790. 

This  section  prohibits  a  conspiracy 
to  defraud  the  United  States,  not  only 
by  committing  an  offense  described  in 
other  sections  of  the  original  act,  but 
in  any  manner  whatever.  U.  S.  v.  Den- 
nee  (O.  O.  1877)  Fed.  Cas.  No.  14,948; 
U.  S.  v.  Whalan  (D.  C.  1868)  Fed.  Cas. 
No.  16,669. 

The  crime  defined  in  this  section  in- 
cludes every  case  of  conspiracy  to  de- 
fraud the  United  States  by  depriving  or 
devesting  it  of  any  property,  money,  or 
thing  otherwise  than  as  the  law  requires 
or  allows.  U.  S.  v.  Thompson  (C.  O. 
1886)  29  Fed.  86,  89. 

To  constitute  a  conspiracy  to  defraud 
the  United  States,  within  R.  S.  §  5440 
(embodied  herein),  it  is  not  necessary 
that  there  should  have  been  a  purpose 
to  defraud  the  United  States  of  a 
thing  of  pecuniary  value,  or  that  the 
conspiracy  should  have  been  successful, 
or  that  the  conspirators  received  pe- 
cuniary advantage  therefrom.  U.  S.  v. 
Bradford  (C.  C.  1905)  148  Fed.  413, 
judgment  affirmed  Bradford  v.  U.  S. 
(1907)  152  Fed.  61C,  81.  C.  C.  A.  606, 
writ  of  certiorari  denied  Bradford  v. 
U.  S.  (1907)  27  Sup.  Ct.  795,  206  U. 
S.  563,  51  L.  Ed.  1190. 

Where  a  conspiracy  is  formed  to  de- 
fraud the  United  States  in  any  manner, 
in  violation  of  R.  S.  §  5440  (embodied 
herein),  the  offense  is  complete  when 
the  conspiracy  is  formed,  and  the  con- 
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spirators  are  subject  to  prosecution 
whenever  one  or  more  of  them  has 
done  any  act  in  the  furtherance  of  the 
unlawful  scheme  devised  and  agreed  on; 
it  being,  therefore,  sufficient  that  the 
conspiracy,  when  formed,  was  attend- 
ed with  corrupt  motives  and  was  for  a 
corrupt  purpose.  U.  S.  v.  Moore  (C. 
C.  1909)  173  Fed.  122. 

The  agreement  of  combination  is  the 
offense,  but  performance  of  the  act  to 
effectuate  it  is  necessary  to  make  it  in- 
dictable under  the  statute.  U.  S.  v. 
Sacia  (D.  C.  1880)  2  Fed.  754,  757. 

It  is  not  necessary  that  the  conspira- 
cy should  originate  with  the  person 
charged.     Id. 

The  gist  of  a  conspiracy  is  the  unlaw- 
ful confederacy  to  do  an  unlawful  act, 
or  a  lawful  act  for  an  unlawful  pur- 
pose, and  the  offense  is  complete  when 
the  confederacy  is  made.  U.  S.  v.  Wat- 
son (D.  C.  1883)  17  Fed.  145. 

It  is  manifest  that  to  constitute  a 
criminal  offense  under  this  section  the 
object  of  the  conspiracy  must  be  to 
commit  some  offense  against  the  United 
States,  that  is,  to  do  some  act  made  a 
crime  by  the  laws  thereof,  or  to  defraud 
the  United  States;  and  something  must 
be  done  by  one  or  more  of  the  conspira- 
tors to  effect  the  object  of  the  agree- 
ment. The  definition  of  this  offense 
would  be  "an  agreement  between  two  or 
more  persons  to  do  some  act  which 
by  the  laws  of  the  United  States  is  a 
crime,  and  the  doing  of  some  act,  by 
one  or  more  of  those  who  had  so  agreed, 
in  furtherance  of  or  to  effect  the  object 
of  the  agreement."  In  re  Wolf  (D.  C. 
1886)   27  Fed.  606,  611. 

This  section  is  not  limited  in  its  op- 
eration to  conspiracies  to  defraud  the 
United  States  of  its  "revenue,"  but 
applies  to  all  conspiracies  to  deprive 
the  United  States  of  any  property  or 
dues  by  means  of  misrepresentation  or 
concealment  of  material  facts.  U.  S. 
v.  Owen  (D.  C.  1887)  32  Fed.  534. 

The  common  design  being  the  essence 
of  the  charge,  it  is  sufficient  if  two  or 
more  persons  in  any  manner,  positively 
or  tacitly,  come  to  a  mutual  under- 
standing to  accomplish  a  common  and 
unlawful  design.  U.  S.  v.  Cassidy  (D. 
C.  1895)  67  Fed.  698. 

To  constitute  the  offense  of  conspir- 
ing to  defraud  under  R.  S.  §  5440  (em- 
bodied herein),  it  is  not  essential  that 
the  conspiracy  should  have  been  to  com- 
mit an  act  in  violation  of  a  criminal 
statute.  U.  S.  v.  Stone  (D.  C.  1905) 
135  Fed.  392. 

This  section  must  be  construed  as 
standing  alone,  and  covers  all  conspira- 
cies to  commit  an  act  which  is  made  a 
criminal  offense  by  the  laws  of  the 
United  States;  and  the  fact  that  the 
overt  act  charged  to  have  been  com- 
mitted may  constitute  a  substantive  of- 
fense on  the  part  of  one  or  more  of 
the  accused  under  the  statute  which 
they  conspired  to  violate  does  not  re- 
lieve them  from  liability  to  prosecu- 
tion for  the  conspiracy  at  least  where 
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such  offense  is  also  a  misdemeanor. 
U.  S.  v.  Thomas  (D.  0. 1906)  145  Fed. 
74. 

Under  this  section  the  gist  of  the  of- 
fense is  conspiracy,  combination,  or 
agreement  to  effect  an  unlawful  end, 
which  offense  is  completed  only  on 
some  one  or  more  of  the  parties  doing 
an  act  to  effect  the  object  of  the  con- 
spiracy, termed  an  "overt  act.*'  U.  S. 
v.  Richards  ID.  G.  1906)  149  Fed.  443. 

Under  this  section  it  is  sufficient  that 
it  be  the  conspirator's  purpose  to  com- 
mit a  willful  fraud  on  the  law,  or  some 
statutory  requirement  pertinent  to  be 
observed,  in  view  of  the  present  con- 
trolling conditions;  and  it  is  not  neces- 
sary that  there  should  be  a  conspiracy 
to  do  an  act  that  is  an  offense  or  crime 
by  some  statute  of  the  general  govern- 
ment, or  to  deprive  the  United  States 
of  its  property  or  some  property  right. 
U.  S.  v.  Raley  (D.  a  1909)  173  Fed. 
159. 

The  certainty  required  in  the  defini- 
tion of  an  offense  may  be  accomplish- 
ed by  the  use  of  words  or  terms  of  set- 
tled meaning,  or  which  indicate  of- 
fenses well  known  to  and  defined  by  the 
common  law;  and  this  has  been  ac- 
complished in  this  section  by  the  use  of 
the  terms  "conspiracy"  and  "defraud." 
Crawford  v.  U.  S.  (1907)  30  App.  D. 
CI. 

As  to  prosecutions  for  conspiracy  to 
evade  payment  of  customs  duties,  see 
i  5524,  ante. 

3.  Connection  with  offense  under  sec- 
tion 10183.— R.  S.  {  6440  (embodied 
herein),  has  no  connection  with  such 
an  offense  as  R.  S.  f  550S,  ante,  § 
10183,  relates  to.  U.  S.  v.  Patrick  (O. 
C.  1S93)  54  Fed.  338,  349. 

See,  also,  notes  post  as  to  particu- 
lar offenses. 

4.  Application  to  District  of  Colum- 
bia.—This  section  applies  to  the  Dis- 
trict of  Columbia.  In  re  Wolf  (D.  C. 
1888)  27  Fed.  606,  612. 

See,  also,  notes  post  as  to  "Common  - 
law  offenses,"  "Perjury  and  suborna- 
tion thereof,"  and  "Bucketing  and 
backet  shopping  in  the  District  of  Co- 
lombia." 

5.  "Conspire"  and  "conspiracy"  de- 
fliedd— A  conspiracy  is  a  combination 
of  two  or  more  persons  by  concerted  ac- 
tion to  accomplish  a  criminal  or  unlaw- 
ful purpose,  or  some  purpose  not  in 
itself  criminal,  by  criminal  or  unlawful 
means.  Pettibone  v.  U.  S.  (1893)  148 
U.  S.  203,  13  Sup.  Ct  542,  37  L.  Ed. 
419;  The  Mussel  Slough  Case  (C.  C. 
1881)  5  Fed.  680;  U.  S.  v.  Cassidy  (D. 
C.  1895)  67  Fed.  698;  Same  v.  Sacia 
(D.  C.  1S80)  2  Fed.  754;  Same  v. 
Wootten  (D.  C.  1887)  29  Fed.  702. 

A  conspiracy  is  a  combination  of  two 
or  more  persons  by  some  concerted  ac- 
tion to  accomplish  some  criminal  or 
unlawful  purpose,  and  it  is  not  neces- 
sary to  prove  that  defendants  actually 
agreed  in  terms  upon  a  design  to  be 


pursued  by  common  means,  but  where 
they  pursued  the  same  objects  with  a 
view  to  its  attainment,  the  jury  may 
conclude  that  they  were  engaged  in  a 
conspiracy  to  effect  it  The  Mussel 
Slough  Case  (C.  C.  1881)  5  Fed.  680, 
681. 

A  conspiracy  is  where  two  or  more 
persons  confederate  or  combine  to  do 
an  unlawful  act  U.  S.  v.  Smith  (C.  C. 
1869)  Fed.  Cas.  No.  16,322;  Same  v. 
Babcock  (O.  C.  1876)  Fed.  Cas.  No. 
14,487. 

Both  the  agreement  or  combination  to 
do  an  unlawful  act  and  an  act  done  by 
one  or  more  in  pursuance  thereof,  are 
necessary  to  constitute  the  offense.  U. 
S.  v.  Nunnemacher  (C.  O.  1876)  Fed. 
Cas.  No.  15,902. 

But  such  agreement  does  not  consti- 
tute the  offense  unless  followed  by  an 
act  done  by  one  or  more  of  the  parties 
to  carry  the  object  of  the  conspiracy 
into  execution.  U.  S.  v.  Goldberg  (C.  C. 
1876)  Fed.  Cas.  No.  15.223. 

To  constitute  a  conspiracy  under  this 
section,  there  must  have  been  an  agree- 
ment between  the  parties,  a  unity  of 
design  and  purpose,  and  an  overt  dct 
committed  by  one  for  the  purpose  of 
effecting  the  object  of  the  conspiracy. 
TJ.  S.  v.  Hamilton  (C.  O.  1876)  Fed. 
Cas.  No.  15,288;  Same  v.  Hutchins  (C. 
C.  1876)  Fed.  Cas.  No.  15,430. 

A  conspiracy  means  that  on  the  part 
of  two  or  more  persons,  there  was  a 
common  purpose,  supported  by  a  con- 
certed action,  to  defraud ;  that  each  had 
the  intent  to  do  it;  that  it  was  com- 
mon to  each  of  them;  and  that  each 
understood  the  others  as  having  that 
purpose.  U.  S.  v.  Frisbie  (C.  C.  1886) 
28  Fed.  808. 

The  word  "conspire"  in  this  section 
means  all  that  the  three  corresponding 
synonyms  "agreement,  combination,  or 
conspiracy"  mean  in  section  10199.  U. 
S.  v.  Patterson  (C.  C.  1893)  55  Fed. 
605,  640. 

Conspiracy  is  proved  when  the  jury 
is  satisfied  that  two  or  more  entered  in- 
to an  agreement  to  accomplish  a  com- 
mon and  unlawful  design,  followed  by 
some  act  to  carry  it  into  execution.  U. 
S.  v.  Barrett  (C.  C.  1894)  65  Fed.  62. 

A  conspiracy  consists  of  a  combina- 
tion between  two  or  more  to  do  a  crim- 
inal or  unlawful  act,  or  a  lawful  act  by 
criminal  or  unlawful  means,  including, 
as  an  element  a  corrupt  motive.  U.  S. 
v.  Moore  (C.  C.  1909)  173  Fed.  122. 

The  elements  of  a  criminal  conspiracy 
under  R.  S.  {  5440  (embodied  herein), 
are:  (1)  An  object  to  be  accomplished 
which  must  be  either  the  commission  of 
an  offense  against  the  United  States  or 
to  defraud  the  United  States;  (2)  a 
plan  or  scheme  embodying  means  to  ac- 
complish the  object;  (3)  an  agreement 
or  understanding  between  two  or  more 
persons  whereby  they  become  definitely 
committed  to  co-operate  for  the  ac- 
complishment   of    the    object    by    the 
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means  embodied  in  the  scheme,  or  by 
any  effectual  means;  and  (4)  an  overt 
act  by  one  or  more  of  the  conspirators 
to  effect  the  object  of  the  conspiracy. 
U.  S.  v.  Munday  (O.  C.  1911)  180  Fed. 
375,  judgment  reversed  (1011)  32  Sup. 
Ct.  53,  222  U.  S.  175,  56  L.  Ed.  149. 

Conspiracy,  under  Act  March  2,  1867, 
is  a  combination  between  two  or  more 
persons  by  agreement,  expressed  or  im- 
plied, to  effect  the  illegal  purpose,  re- 
gardless of  the  manner  in  which  it  is  to 
be  done.  U.  S.  v.  Rindskopf  (D.  O. 
1874)  Fed.  Cas.  No.  16,165. 

A  conspiracy  is  an  agreement  or  com- 
bination between  two  or  more  persona 
to  effect  an  unlawful  purpose.  XL  S.  ▼. 
Sacia  (D.  C.  1880)  2  Fed.  754,  757. 

By  the  common  law  a  conspiracy  is 
an  agreement  between  two  or  more 
persons  to  do  some  unlawful  act,  or  to 
do  a  lawful  act  in  an  unlawful  manner. 
The  agreement  itself  constitutes  the  of- 
fense, whether  an  act  is  done  in  fur- 
therance of  the  object  or  not.  U.  S.  v. 
Watson  (D.  C.  1883)  17  Fed.  145. 

"Conspiracy,"  as  defined  by  this  sec- 
tion means  an  unlawful  agreement  to  do 
some  act  which  by  some  law  of  the 
United  States  has  been  made  a  crime. 
This  is  what  is  meant  by  agreeing  to 
commit  an  offense  against  the  United 
States.  In  re  Wolf  (D.  C.  1886)  27 
Fed.  606. 

A  conspiracy  is  a  combination  formed 
by  two  or  more  persons  to  effect  an 
unlawful  end;  said  persons  acting  un- 
der a  common  purpose  to  accomplish 
the  end  desired.  U.  &  ▼.  Howell  (D.  O. 
1892)  56  Fed.  21. 

The  statutes  of  the  United  States  do 
not  define  what  a  conspiracy  is,  or  cre- 
ate any  new  offense.  They  merely  rec- 
ognize the  crime  of  conspiracy  as  known 
to  the  common  law,  and  the  courts 
must  go  to  the  common  law  to  deter- 
mine what  it  is.  U.  S.  v.  McCord  (D.  C. 
1895)  72  Fed.  159. 

A  conspiracy  is  formed  when  two  or 
more  persons  in  any  manner,  or  through 
any  contrivance,  positively  or  tacitly 
come  to  a  mutual  understanding  to  ac- 
complish a  crime  or  unlawful  purpose. 
U.  S.  v.  Cole  (D.  C.  1907)  153  Fed. 
801. 

To  constitute  a  conspiracy  to  defraud 
within  this  section,  the  object  of  the 
combination  must  be  to  accomplish,  by 
concerted  action,  a  criminal  or  unlawful 
purpose,  or  some  purpose  not  in  itself 
criminal  or  unlawful  by  criminal  or  un- 
lawful means.  U.  S.  v.  Keitel  (D.  C. 
1907)  157  Fed.  396,  order  reversed 
(1008)  29  Sup.  Ct.  123,  211  U.  S.  370, 
53  L.  Ed.  230. 

6.  Meaning  of  terms  "fraud"  and  "de- 
fraud."—The  term  "defraud,"  as  used 
in  R.  S.  |  5440  (embodied  herein), 
should  not  be  construed  as  limited  only 
to  frauds  respecting  property  rights, 
but  to  include  the  deprivation  of  a  right 
by  deception  or  artifice.  Curley  v.  U.  S. 
(1904)   130  Fed.  1,  64  C.  Q.  A.  369, 
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writ  of  certiorari  denied  (1904)  25  Sup. 
Ct  787,  195  U.  S.  628,  49  L.  Ed.  351. 

"Fraud,"  within  this  section,  is  not 
limited  in  fraud  against  property  of  the 
United  States,  but  includes  fraud 
against  its  rights  of  government  Haas 
v.  Henkel  (C.  O.  A.  1909)  166  Fed.  621, 
order  affirmed  (1910)  30  Sup.  Ct  249, 
216  U.  S.  462,  54  L.  Ed.  569,  17  Ann. 
Cas.  1112. 

The  term  "defraud,"  as  used  in  R, 
S.  |  5440  (embodied  herein),  should  not 
be  construed  as  limited  to  frauds  re- 
specting property  rights,  but  includes 
the  deprivation  of  any  right  by  decep- 
tion or  artifice;  the  act  being  intended 
to  secure  the  wholesome  administration 
of  the  laws  and  affairs  of  the  United 
States  in  the  interests  of  the  govern- 
ment U.  S.  v.  Moore  (C.  C.  1909)  173 
Fed.    122. 

To  defraud  the  United  States,  within 
the  meaning  of  this  section,  does  not 
necessarily  mean  to  do  the  United 
States  a  pecuniary  injury;  and  any  will- 
ful or  corrupt  misconduct  on  the  part 
of  an  official  of  the  Post  Office  Depart- 
ment, that  operates  to  impair  the  ad- 
ministration of  the  affairs  of  that  de- 
partment, works  a  wrong  to  the  United 
States  and  does  them  some  substantial 
injury,  within  the  meaning  of  that  sec- 
tion. Such  injury  may  be  pecuniary  in 
its  nature,  or  one  of  general  damage, 
not  of  a  specific  character,  susceptible 
of  certain  ascertainment  and  pecuniary 
compensation.  Tyner  v.  U.  S.  (1904) 
23  App.  D.  C.  324. 

7.  Offense  against   United  States   In 

general.— The  words  "offenses  against 
the  United  States"  in  this  section  have 
the  same  meaning  as  the  words  "offens- 
es against  the  laws  of  the  United 
States"  in  the  original  act  of  March  2, 
1867  (14  Stat.  484,  c.  169)  the  change 
being  merely  one  of  phraseology  made 
by  the  revision  commission,  and  such 
section  denounces  conspiracies  to  com- 
mit offenses  created  by  any  of  the  stat- 
utes of  the  United  States.  Thomas  v. 
U.  S.  (1907)  156  Fed.  897,  84  C.  C.  A. 
477,  17  L.  R.  A.  (N.  S.)  720. 

The  words  "any  offense  against  the 
United  States"  in  this  section  have  been 
construed  to  include  any  offense  made  a 
crime  by  the  laws  of  the  United  States. 
Radin  v.  U.  S.  (1911)  189  Fed.  568,  111 
C.  C.  A.  6. 

The  offense  to  be  committed  must  be 
a  statutory  one.  Heike  v.  U.  S.  (1911) 
192  Fed.  83,  112  C.  C.  A.  615,  certio- 
rari granted  (1912)  32  Sup.  Ct  527.  223 
U.  S.  730,  56  L.  Ed.  633,  affirmed  (1913) 
33  Sup.  Ct.  226,  227  U.  S.  131,  57  la. 
Ed.  450,  Ann.  Cas.  1914C,  128. 

To  constitute  conspiracy  against  the 
United  States,  the  object  of  the  unlaw- 
ful agreement  must  be  the  commission 
of  some  offense  against  the  United 
States  in  the  sense  only  that  it  must  be 
some  act  made  an  offense  by  the  laws 
of  the  United  States.  U.  S.  v.  Lffman 
(D.  C.  1911)  190  Fed.  414. 
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8.  Coaaen-law  offenses.— While  it  is 
the  general  rule  that  there  are  no  com- 
mon-law offenses  against  the  United 
States,  such  rule  does  not  apply  to  the 
District  of  Columbia;  and,  the  com- 
mon law  being  in  force  in  the  District 
of  Columbia  when  R.  S.  f  5440  (em- 
boded  herein),  was  enacted,  which 
makes  it  an  indictable  offense  to  con- 
spire to  commit  any  offense  against  or 
to  defraud  the  United  States  in  any 
manner  and  for  any  purpose,  any  com- 
mon-law offense  not  repealed,  supersed- 
ed, or  plainly  inconsistent  with  exist- 
ing legislation  or  necessarily  obsolete 
it  an  offense  against  the  United  States 
within  the  meaning  of  that  section. 
Trner  y.  U.  S.  (1904)  28  App.  D.  O. 
321 

An  indictment  held  to  charge  a  com- 
mon-law conspiracy,  punishable  under 
Code  of  Laws  1001  D.  C.  §  010,  not  a 
conspiracy  against  the  United  States, 
punishable  under  this  section.  Harri- 
son r.  Moyer  (D.  C.  1015)  224  Fed. 
224 

9.  Defrauding  individual.— A  conspir- 
acy to  defraud  an  individual,  even 
though  the  mails  be  made  use  of  for 
the  purpose,  does  not  fall  within  the 
terms  of  this  section.  What  is  here 
provided  for  is  a  conspiracy  of  two  or 
more  either  to  commit  an  offense 
against  the  United  States  or  to  defraud 
it  U.  S.  ▼.  Clark  (D.  C.  1002)  121 
Fed.  190. 

10.  Feleny   or  misdemeanor.— As  at 

common  law  a  conspiracy  to  commit  a 
misdemeanor  or  felony  was  only  a  mis- 
demeanor, so  conspiracy  under  this 
section,  not  being  declared  a  felony,  is 
also  merely  a  misdemeanor.  Berkowitz 
v.  U.  S.  (1890)  93  Fed.  452,  35  O.  C. 
A.  379. 

The  offense  defined  in  R.  S.  $  5440 
(embodied  herein),  was  not  a  felony, 
and  a  conviction  thereunder  would  not 
disqualify  the  offender  to  vote  or  hold 
office.  Gaudy  v.  State  (1880)  10  Neb. 
243,  4  N.  W.  1019. 

11.  Infamous    crime.— Conspiracy    to 

commit  an  offense  against  the  United 
States,  punishable  under  this  section  by 
fine  and  imprisonment  of  not  more  than 
two  years,  is  an  infamous  crime,  within 
the  fifth  amendment,  providing  that  no 
person  shall  be  held  to  answer  for  a 
capital  or  otherwise  infamous  crime, 
unless  on  a  presentment  or  indictment 
of  a  grand  jury.  Mackin  v.  U.  S. 
(1886)  6  Sup.  Ct  777,  117  U.  S.  348, 
29  L.  Ed.  900,  certifying  and  determin- 
ing questions  (G.  G.  1885)  23  Fed.  334. 

The  crime  denounced  by  this  section 
is  not  an  infamous  crime  within  Const. 
Amend.  5.  U.  S.  v.  Burgess  (D.  G. 
1882)  9  Fed.  896. 

The  offense  of  conspiracy  to  defraud 
the  United  States,  under  R.  S.  $  5440 
(embodied  herein),  is  infamous,  and 
can  only  be  tried  on  indictment.  U.  S. 
▼.  Wells  (D.  a  1908)  16a  Fed.  313. 


12.  Distinct  offoise^— A  person  can- 
not escape  liability  for  conspiracy 
against  the  United  States  because  he 
may  have  committed  the  substantive 
offense  at  which  the  conspiracy  aims. 
Heike  v.  U.  S.  (1913)  33  Sup.  Ct  226, 
227  U.  S.  131,  57  L.  Ed.  450,  affirming 
judgment  (1911)  192  Fed.  83,  112  C. 
C.  A.  615. 

An  indictment  under  R.  S.  f  5440 
(embodied  herein),  charging  a  defend- 
ant with  conspiring  to  utter  as  true 
false  naturalization  certificates,  in  vio- 
lation of  R.  S.  {  5424,  post,  |  10244, 
charges  an  offense  different  from  that 
under  the  latter  section;  and  hence  an 
acquittal  on  the  indictment  for  such 
conspiracy  is  not  a  bar  to  a  subsequent 
prosecution  for  the  offense  of  uttering, 
etc.  Berkowitz  v.  U.  S.  (1899)  93  Fed. 
452,  35  C.  C.  A.  379. 

This  statute  created  the  offense  of 
conspiracy.  Reilley  v.  U.  S.  (1901) 
106  Fed.  896,  46  O.  C.  A.  25,  reversed 
(1903)  23  Sup.  Ct  334,  188  U.  S.  375, 
47  L.  Ed.  508. 

A  defendant  may  be  prosecuted  under 
R.  S.  §  5440  (embodied  herein),  for  a 
conspiracy  to  violate  a  criminal  or  pe- 
nal statute  of  the  United  States,  not- 
withstanding the  fact  that  the  punish- 
ment prescribed  for  the  offense  creat- 
ed by  such  statute  is  less  than  that 
prescribed  for  conspiracy;  the  conspir- 
acy in  itself  being  a  distinct  and  sub- 
stantive offense.  Thomas  v.  U.  S. 
(1907)  156  Fed.  897,  84  O.  O.  A.  477, 
17  L.  R.  A.  (N.  S.)  720. 

The  offense  of  conspiracy,  under  this 
section,  consists  in  the  conspiracy 
alone,  and  not  in  both  the  conspiracy 
and  the  acts  done  to  effect  its  object. 
U.  S.  v.  Black  (1908)  160  Fed.  431,  87 
C.   C  A.  ooo. 

The  conspiracy  is  the  essence  of  the 
crime,  while  the  act  done  is  a  mere 
concrete  indication  of  the  conspiracy, 
and  there  must  be  an  act  done  to  effect 
the  object  thereof.  Daly  v.  U.  S. 
(1909)  170  Fed.  321,  95  C.  O.  A.  107. 

This  section  makes  a  conspiracy  to 
commit  an  offense  against  the  United 
States  a  distinct  offense,  and  a  defend- 
ant may  be  convicted  thereunder,  al- 
though the  proof  shows  that  the  sub- 
stantive offense  to  which  the  conspiracy 
related  was  in  fact  committed.  Robin- 
son v.  U.  S.  (1909)  172  Fed.  105,  96 
C.  C.  A.  307. 

A  misdemeanor,  which  is  the  object 
of  a  conspiracy,  is  not  merged  in  the 
latter  offense,  which  is  also  a  misde- 
meanor, nor  is  the  offense  of  conspir- 
acy merged  in  the  consummated  mis- 
demeanor. Steigman  v.  U.  S.  (1915) 
220  Fed.  63,  135  C.  C.  A.  631. 

Contention  that  government  should 
not  prosecute  for  conspiracy  to  commit 
offense,  when  it  has  proof  of  the  com- 
mission of  the  offense  itself,  held  one 
to  be  addressed  to  Congress,  and  not 
to  the  courts.  Mitchell  v.  U.  S.  (C.  C. 
A.  1916)  229  Fed.  357. 

While  the  offense  under  this  section 
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consists  alone  in  the  conspiracy,  yet 
that  offense  is  not  punishable  unless 
one  or  more  of  the  conspirators  did 
some  act  to  affect  the  object  of  the 
conspiracy.  U.  S.  v.  Milner  (C.  C. 
1888)  36  Fed.  890,  801. 

The  offense  known  as  "conspiracy"  is 
complete  when  the  unlawful  conspiracy, 
combination,  or  agreement  is  made  to 
do,  or  procure  the  doing  of,  an  unlaw- 
ful act,  and  a  criminal  act  done  in  pur- 
suance of  the  conspiracy  is  not  neces- 
sary to  justify  a  conviction  for  the 
crime  of  conspiracy  itself.  U.  S.  v. 
Lancaster  (C.  G.  1891)  44  Fed.  896, 
10  L.  R.  A.  333. 

A  conspiracy  to  commit  an  offense 
against  the  United  States,  made  in  it- 
self a  criminal  offense  by  this  section 
is  not  merged  in  the  completed  offense, 
where  the  two  offenses  are  of  the  same 
grade  and  the  punishment  substantially 
the  same.  U.  S.  v.  Scott  (O.  C.  1905) 
139  Fed.  697,  judgment  affirmed  Scott 
v.  U.  S.  (1908)  165  Fed.  172,  91  C.  O. 
A.  206. 

The  agreement  or  combination  is  the 
offense,  but  the  performance  of  the  al- 
leged act  to  effectuate  it  is  necessary 
to  make  it  indictable  under  the  statute. 
U.  S.  v.  Sacia  (D.  C.  1880)  2  Fed.  754. 

A  mere  conspiracy  is  not  an  offense, 
but  in  addition  to  a  conspiracy  one  or 
more  of  the  parties  must  do  some  act 
to  effect  its  object.  U.  S.  v.  Patterson 
(D.  O.  1912)  201  Fed.  697. 

That  conspirators,  in  doing  acts  to 
execute  the  conspiracy,  actually  com- 
mit the  crime  which  they  conspired  to 
commit,  is  no  defense  to  the  charge  of 
conspiracy.  U.  S.  v.  Rogers  (D.  C. 
1915)  226  Fed.  512. 

13.  Offense  as  continuous.— Some  af- 
firmative action  to  defeat  the  purpose 
of  a  continuing  conspiracy  to  defraud 
the  United  States,  contrary  to  this  sec- 
tion, must  be  taken  by  a  conspirator  to 
prevent  the  overt  act  of  an  associate 
from  continuing  him  in  the  conspiracy. 
Hyde  v.  U.  S.  (1912)  32  Sup.  Ot.  793, 
803,  225  U.  S.  347,  56  L.  Ed.  1114, 
Ann.  Gas.  1914A,  614,  affirming  judg- 
ment (1910)  35  App.  D.  C.  451. 

The  offense  defined  by  this  section  is 
a  continuing  one  so  long  as  it  was  in 
process  of  execution,  as  manifested  by 
overt  acts  in  pursuance  thereof.  U.  S. 
v.  Brace  (D.  C.  1907)  149  Fed.  874. 

14.  Overt  acts.— The  union  in  the  un- 
lawful purpose  does  not  constitute  the 
crime  of  conspiracy  to  defraud  the 
United  States,  within  this  section, 
which  requires  not  only  the  unlawful 
conspiracy,  but  that  some  party  must 
do  an  act  to  effect  its  object.  Hyde  v. 
U.  S.  (1912)  32  Sup.  Ot  793,  798,  225 
U.  S.  347,  56  L.  Ed.  1114,  affirming 
judgment  (1910)  35  App.  D.  C.  451. 

While  no  overt  act  was  required  to 
constitute  a  conspiracy  at  common  law, 
a  conspiracy  to  defraud  the  United 
States,  denounced  by  R.  S.  §  5440  (em- 
bodied herein),  is  not  effected  until  an 
overt  act  is  committed  by  one  or  more 
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of  the  conspirators.  Jones  v.  U.  S. 
(1908)  162  Fed.  417,  89  O.  C.  A.  303, 
writ  of  certiorari  denied  (1908)  29 
Sup.  Ot  685,  212  U.  S.  576,  53  L.  Ed. 
657. 

A  conspiracy  to  commit  an  offense 
against  the  United  States,  if  followed 
by  an  overt  act,  is  a  crime.  Marrin  v. 
U.  S.  (1909)  167  Fed.  951,  93  O.  C.  A. 
351,  certiorari  denied  (1911)  32  Sup. 
Ct  523,  223  U.  S.  719,  56  L.  Ed.  629. 

Under  this  section,  where  one  or  more 
of  the  conspirators  do  some  act  to  ef- 
fect the  object  of  the  conspiracy,  it  is 
not  enough  that  the  conspiracy  be  di- 
rected to  the  attainment  of  some  un- 
lawful object,  but  it  must  be  directed  to 
the  attainment  of  such  an  object  as 
brings  the  conspiracy  within  the  class 
made  criminal,  and,  when  that  object  is 
attained,  "the  object  of  the  conspiracy" 
is  effected,  and  there  can  be  no  further 
overt  act.  Lonabaugh  v.  U.  S.  (1910) 
179  Fed.  476,  103  C.  C.  A.  56,  revers- 
ing judgment  U.  S.  v.  Lonabaugh  (D. 
C.  1907)  158  Fed.  314. 

Certain  acts  charged  to  have  been 
committed  by  conspirators  in  further- 
ance of  a  conspiracy  held  not  mere  part 
and  parcel  of  the  formation  of  the  con- 
spiracy but  to  constitute  overt  acts, 
proof  of  any  one  of  which  was  sufficient 
to  sustain  a  conviction.  Donaldson  v. 
U.  S.  (1913)  208  Fed.  4,  125  C.  C.  A. 
316. 

Conspiracy  denounced  by  R.  S.  §  5440 
(embodied  herein),  is  distinguishable 
from  the  common-law  offense  in  that  it 
requires  an  overt  act,  which  when  com- 
mitted completes  the  offense,  without 
reference  to  the  ultimate  success  of  the 
conspiracy.  Ryan  v.  U.  S.  (G.  C.  A. 
1914)  216  Fed.  13. 

One  overt  act  is  all  that  is  required 
to  complete  the  offense  of  conspiracy, 
and  the  act  of  one  conspirator  is  the  act 
of  all.  Jung  Quey  v.  U.  S.  (1915)  222 
Fed.  766,  138  O.  O.  A.  314. 

Where  the  existence  of  an  unlawful 
conspiracy  is  proved,  an  overt  act  by 
one  of  the  parties  thereto  becomes  the 
act  of  all,  and  they  are  all  alike  guilty. 
U.  S.  v.  Butler  (O.  C.  1877)  Fed.  Cas. 
No.  14,700;  U.  S.  v.  Noblom  (O.  C. 
1878)   Fed.  Cas.  No.  15,896. 

To  constitute  a  conspiracy  under  this 
section,  there  must  be  some  act  commit- 
ted by  one  of  the  parties  to  the  con- 
spiracy to  effect  its  object  U.  S.  v. 
Thompson  (C.  C.  1886)  29  Fed.  86;  U. 
S.  v.  Breese  (C.  C.  1909)  173  Fed.  402w 

The  overt  act  essential  to  conviction 
for  conspiracy  cannot  succeed  the  com- 
pletion of  the  contemplated  crime.  U. 
S.  v.  Ehrgott  (O.  C.  1910)  182  Fed. 
267. 

At  common  law  the  crime  of  conspir- 
acy was  complete,  when  two  or  more 
persons  combined  for  the  purpose  of 
committing  an  unlawful  act,  and  it  was 
not  necessary  to  allege  or  prove  an 
overt  act.  Under  this  section,  however, 
there  must  not  only  be  the  unlawful 
combination,   but   one    of    the    parties 
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mast  do  some  act  for  the  purpose  of 
effecting  its  object.  The  crime  con- 
sists in  putting  the  corrupt  agreement 
into  active  operation,  and  so  long  as  it 
is  in  operation  the  offense  is  a  continu- 
ing one.  U.  9.  v.  Brace  (D.  O.  1906) 
149  Fed.  874,  877. 

The  gist  of  the  offense  under  this  sec- 
tion is  conspiracy,  combination,  or 
agreement  to  effect  an  unlawful  end, 
which  offense  is  completed  only  on  some 
one  or  more  of  the  parties  doing  an  act 
to  effect  the  object  of  the  conspiracy, 
termed  an  "overt  act"  U.  S.  v.  Rich- 
ards (D.  G.  1906)  149  Fed.  443. 

An  overt  act,  required  to  constitute 
conspiracy,  must  be  a  subsequent  inde- 
pendent act,  following  the  complete 
agreement  or  conspiracy,  and  done  to 
carry  into  effect  the  object  of  the  orig- 
inal combination.    Id. 

Where  the  overt  act  alleged  as  a  part 
of  a  conspiracy  to  defraud  the  United 
States  took  place  after  the  conspiracy 
had  been  consummated,  it  was  ineffec- 
tive as  an  overt  act  to  constitute  such 
offense.  Ex  parte  Black  (D.  G.  1906) 
147  Fed.  832. 

To  constitute  an  indictable  conspiracy 
there  must  be  some  overt  act,  which 
must  tend  to  carry  out  the  object  of  the 
conspiracy,  or  in  some  way  effectuate 
it,  and  if  the  conspiracy  ceases  without 
an  overt  act  it  would  not  constitute  an 
offense,  though  when  consummated  it  is 
the  conspiracy  rather  than  the  overt  act 
which  constitutes  the  crime.  U.  S.  v. 
McLaughlin  (D.  G.  1908)  169  Fed.  302. 

Where  defendants  were  charged  with 
having  conspired  to  defraud  several  cor- 
porations engaged  in  selling  merchan- 
dise, etc.,  by  mail,  by  means  of  cat- 
alogues, and  it  was  alleged  that  the 
scheme  to  defraud  was  to  be  effected  by 
the  use  of  the  post  office  by  soliciting 
from  such  corporations  catalogues  and 
samples  requesting  price  lists  and  esti- 
mates on  spurious  bills  of  lumber  by 
falsely  representing  that  defendants 
were  desirous  of  purchasing  such  ma- 
terials, etc.,  letters  and  postal  cards 
sent  through  the  mails  by  which  de- 
fendants requested  catalogues,  prices, 
samples,  and  estimates,  but  in  none  of 
which  was  there  any  representation  that 
the  signer  or  any  of  the  defendants  in- 
tended to  purchase  such  materials  from 
the  addressees,  were  insufficient  to  con- 
stitute an  overt  act  required  to  make 
out  a  criminal  conspiracy.    Id. 

A  conspiracy  consists  in  the  unlaw- 
ful combination,  and,  but  for  the  neces- 
sity of  alleging  an  overt  act,  is  com- 
mitted when  the  combination  is  entered 
into,  without  anything  further  being 
done  to  effect  the  object.  U.  S.  v.  Raley 
(D.  C.  1909)  173  Fed.  159. 

Where  defendants  conspired  to  ob- 
tain Umatilla  reservation  lands  by  pro- 
curing false  applications  to  purchase, 
defendant's  act  in  procuring  some  per- 
■on  to  make  an  application  to  purchase, 
and  a  false  oath  accompanying  it,  would 
constitute  a  sufficient  overt  act    Id. 


To  bring  a  case  within  this  section, 
making  it  a  crime  to  conspire  to  com- 
mit an  offense  against  the  United  States 
where  one  or  more  of  the  parties  "do 
any  act  to  effect  the  object  of  the  con- 
spiracy," the  conspirator  must  himself 
do  the  act  or  authorize  it  to  be  done, 
and  a  mere  failure  on  his  part  to  pre- 
vent another  from  doing  it  is  not  suffi- 
cient U.  S.  v..McClarty  (D.  C.  1911) 
191  Fed.  518. 

Acts  alleged  to  have  been  done  in 
furtherance  of  a  conspiracy  to  defraud 
the  United  States  held  to  constitute 
overt  acts  committed  within  the  juris- 
diction of  the  court  U.  S.  v.  Burke 
(D.  C.  1914)  218  Fed.  83. 

This  section  modifies  the  common-law 
offense  of  conspiracy  by  requiring,  not 
only  an  unlawful  conspiracy,  but  also 
an  overt  act  U.  S.  v.  Linton  (D.  G. 
1915)  223  Fed.  677. 

To  the  statutory  offense  of  conspiring 
to  defraud  defined  by  this  section  an 
overt  act,  forming  a  step  towards  ex- 
ecution, being  essential,  may  be  the 
sole  basis  of  local  jurisdiction.  Tilling- 
hast  v.  Richards  (D.  G.  1915)  225  Fed. 
226. 

The  commission  of  conspiracy  is  not 
complete  until  one  or  more  of  the  con- 
spirators does  some  overt  act  or  acts 
in  execution  or  furtherance  of  the  con- 
spiracy, which  acts  may  be  innocent  or 
criminal.  U.  S.  v.  Rogers  (D.  G. 
1915)  226  Fed.  512. 

15.  Success  of  conspiracy^— To  consti- 
tute a  violation  of  R.  S.  §  5440  (em- 
bodied herein),  by  conspiring  to  defraud 
the  government  of  public  lands  subject 
to  entry  under  Timber  and  Stone  Act  of 
June  3,  1878,  f  1  (ante,  §  4671),  it  is 
not  essential  that  a  patent  for  the  lands 
be  issued  and  delivered;  a  violation  of 
the  section  not  depending  upon  the  suc- 
cess of  the  conspiracy,  and  becoming 
complete  when  the  final  step  was  taken 
by  the  conspirators  in  inducing  fraudu- 
lent entries  and  the  issuance  of  certifi- 
cates of  purchases.  U.  S.  v.  Black 
(1908)  160  Fed.  431,  87  C.  C.  A.  383. 

Under  this  section  it  is  not  necessary 
that  the  alleged  conspiracy  should  have 
been  successful.  U.  S.  v.  Newton  (D. 
C.  1892)  52  Fed.  275. 

16.  Peounlary  loss  to  government.— 
It  is  not  necessary,  to  sustain  an  in- 
dictment under  this  section,  which 
makes  it  an  offense  to  conspire  "to  de- 
fraud the  United  States  in  any  manner 
or  for  any  purpose,"  that  the  consum- 
mation of  the  conspiracy  would  have 
caused  pecuniary  loss  to  the  govern- 
ment, where  the  defendants  are  its  of- 
ficers or  employes.  McGregor  v.  U. 
S.  (1904)  134  Fed.  187,  69  C.  C.  A. 
477. 

A  conspiracy  to  defraud  an  individu- 
al, even  though  the  mails  be  made  use 
of  for  the  purpose,  does  not  fall  within 
the  terms  of  this  section.  What  is 
there  provided  for  is  a  conspiracy  of 
two  or  more  either  to  commit  an  of- 
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fense  against  the  United  States  or  to 
defraud  it.  U.  S.  ▼.  Clark  (D.  C.  1902) 
121  Fed.  190. 

A  conspiracy  to  secure  for  a  person 
not  duly  elected  to  Congress  the  com- 
pensation payable  to  a  congressman,  is 
a  conspiracy  to  inflict  a  property  loss 
on  the  government,  if  such  loss  is  nec- 
essary to  the  offense  prohibited  by  this 
section.  U.  S.  v.  Acael  (D.  C.  1915) 
219  Fed.  917. 

17.  identity  of  conspiracy.— Identity 
of  conspiracy  is  not  destroyed  by  the 
connection  at  a  subsequent  time  of  new 
parties  therewith.  U.  S.  v.  Nunne- 
macher  (C.  C.  1876)  Fed.  Cas.  No. 
15,902. 

18.  Rights  of  government  subsequent- 
ly created— R.  s.  §  5440  (embodied 
herein),  applies  with  equal  force  to 
rights  of  the  United  States  created  sub- 
sequent to  its  passage,  as  well  as  those 
previously  existing.  Curley  v.  U.  S. 
(1904)  130  Fed.  1,  64  C.  C.  A.  639, 
writ  of  certiorari  denied  (1904)  25  Sup. 
Ct.  787,  195  U.  S.  628,  49  L.  Ed.  351. 

19.  Contemplated  fraud  depending  on 
passage  of  future  aot.— This  section 
does  not  extend  to  a  case  where  the 
contemplated  fraud  was  to  depend  en- 
tirely upon  the  passage  of  a  future  act 
of  congress  to  make  it  effective.  U.  S. 
v.  Crafton  (C.  C.  1877)  Fed.  Cas.  No. 
14,881. 

20.  Persons  liable.— -A  woman  may 
conspire  to  commit  an  offense  against 
the  United  States  within  this  section, 
though  the  object  of  the  conspiracy  is 
her  own  transportation  in  interstate 
commerce  for  purposes  of  prostitution, 
contrary  to  Act  June  25,  1910  (ante, 
§  8812  et  seq.).  U.  S.  v.  Holte  (1915) 
35  Sup.  Ct  271,  236  U.  S.  140,  59  L. 
Ed.  504,  L.  R..A.  1915D,  281. 

One  who  comes  into  a  conspiracy 
after  it  has  been  formed,  with  knowl- 
edge of  its  existence,  and  with  a  pur- 
pose of  forwarding  its  designs,  is  equal- 
ly as  guilty  as  though  he  had  participat- 
ed in  its  original  formation.  Thomas 
v.  U.  S.  (1907)  156  Fed.  897,  84  C.  C. 
A.  477,  17  L.  R.  A.   (N.  S.)  720. 

Individuals  could  be  guilty  of  con- 
spiracy to  conceal  assets  of  a  bankrupt 
corporation,  even  if  it  could  not  be 
charged  as  a  conspirator.  Roukous  v. 
U.  S.  (1912)  195  Fed.  353,  115  C.  C. 
A.  255,  modifying  judgment  U.  S.  v. 
Young  &  Holland  Co.  (C.  C.  1909)  170 
Fed.  110,  and  writ  of  certiorari  denied 
Roukous  v.  U.  S.  (1912)  32  Sup.  Ct. 
840,  225  U.  S.  710,  56  L.  Ed.  1267. 

Courts  are  not  authorized  to  hold  as 
a  matter  of  law  that  one  who  aids  and 
abets  another  in  the  commission  of  an 
offense  is  a  conspirator.  Louie  v.  U.  S. 
(3914)  218  Fed.  36,  134  C.  C.  A.  58. 

Each  member  of  a  conspiracy  is  re- 
sponsible for  every  act  of  every  other 
member,  done  by  common  consent  in 
furtherance  of  the  illegal  purposes,  and 
also  for  such  acts,  though  not  consent- 
ed to  beforehand,  if  assented  to  after- 

(12560) 


wards.    U.  S.  v.  Mitchell  (C.  C.  1871) 
Fed.  Cas.  No.  15,790. 

Where  a  party  of  men  combine  with 
intent  to  do  an  unlawful  thing,  and  in 
the  prosecution  of  that  unlawful  intent 
one  of  the  party  goes  a  step  further 
than  the  others  and  does  acts  which  the 
others  do  not  themselves  perform,  all 
are  responsible  for  what  the  one  does. 
It  is  essential,  however,  that  there 
should  be  a  concert  of  action, — an. 
agreement  to  do  some  unlawful  thing. 
U.  S.  v.  Kane  (C.  C.  1885)  23  Fed. 
748. 

A  combination  to  induce  the  officers 
of  a  common  carrier  corporation  sub- 
ject to  the  provisions  of  the  interstate 
commerce  act,  and  its  locomotive  en- 
gineers, to  refuse  to  receive,  handle, 
and  haul  interstate  freight  from  anoth- 
er like  common  carrier  in  order  to  in- 
jure the  latter,  is  a  combination  or 
conspiracy  to  commit  the  misdemeanor 
described  by  section  10  of  the  inter- 
state commerce  act,  and,  if  any  person 
engaged  in  it  does  an  act  in  furtherance 
thereof,  all  combining  for  the  purpose 
are  guilty  of  criminal  conspiracy,  as 
denounced  by  this  section.  Toledo,  A. 
A.  &  N.  M.  Ry.  Co.  v.  Pennsylvania 
Co.  (C.  C.  1893)  54  Fed.  730,  19  L.  R. 
A.  387,  appeal  dismissed  Ex  parte  Len- 
non  (1893)  14  Sup.  Ct.  123,  150  U.  S. 
393.  37  L.  Ed.  1120. 

Where  two  or  more  persons  combine 
with  the  intent  to  do  an  unlawful  thing, 
and,  in  the  prosecution  of  the  unlawful 
enterprise,  commit  some  crime  not  orig- 
inally contemplated,  all  are  equally 
guilty,  under  the  law.  U.  S.  v.  Sweeney 
(C.  C.  1899)  95  Fed.  434. 

A  corporation  may  be  liable  criminal- 
ly for  the  crime  of  conspiracy.  U.  S.  v. 
MacAndrews  &  Forbes  Co.  (C.  C. 
1906)  149  Fed.  823. 

Any  one  who,  after  a  .conspiracy  is 
formed,  and  who  knows  of  its  existence! 
joins  therein,  becomes  a  party  thereto 
from  that  time.  U.  S.  v.  Cassidy  (D. 
C.  1895)  67  Fed.  698,  citing  U.  S.  v. 
Babcock  (C.  C.  1876)  Fed.  Cas.  No. 
14,487. 

All  persons  working  together  in  fur- 
therance of  the  common  design  are 
members  of  the  conspiracy,  although 
the  part  any  one  is  to  take  is  subordi- 
nate, or  is  to  be  executed  at  a  remote 
distance.     Id. 

Where  a  railroad  company  and  a 
shipper  agreed  to  give  and  receive  re- 
bates, contrary  to  Interstate  Commerce 
Act,  held,  that  both  could  be  prosecut- 
ed, under  R.  S.  §  5440  (embodied  here- 
in), for  conspiring  to  violate  the  laws 
of  the  United  States.  U.  S.  v.  Grand 
Trunk  Ry.  Co.  of  Canada  (D.  C.  1915) 
225  Fed.  283. 

When  two  or  more  persons  combine 
for  the  purpose  of  interfering  with  the 
passage  of  a  train  carrying  the  mail, 
and  one  or  more  of  the  parties  does 
any  act  to  effect  such  object,  all  of  the 
parties  are  liable  to  a  criminal  prose- 
cution  for   conspiracy   under  R.   &    | 
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5440  (embodied  herein).  (1894)  21 
Op.  Atty.  Gen.  9. 

21.  Misconduct  In  office  in  general— 

Assuming  that  the  common  law  as  it 
existed  in  Maryland  when  the  District 
of  Columbia  was  ceded  exists  in  the 
District,  and  that  it  makes  misconduct 
In  office  a  criminal  offense,  it  is  not  an 
offense  against  the  United  States  as  a 
distinct  sovereign  in  such  sense  that 
an  indictment  will  lie  under  this  sec- 
tion for  conspiracy  to  commit  such  of- 
fense in  the  District,  especially  against 
a  person  who  is  not  a  resident  thereof. 
U.  S.  v.  Haas  (D.  0.  1906)  167  Fed. 
HI. 

Official  misconduct  in  office,  being  an 
offense  under  the  common  law,  is  an 
offense  in  the  District  of  Columbia, 
and  is  an  offense  against  the  United 
States,  whether  it  is  an  offense  against 
the  United  States  when  committed  by 
federal  officers  in  any  of  the  states  or 
territories;  and  it  is  immaterial  that 
inch  offense  was  a  misdemeanor  at 
common  law,  while  the  conspiracy  to 
commit  it,  by  reason  of  the  character 
of  the  penalty  prescribed  by  R.  S.  f 
5440  (embodied  herein),  becomes  an 
infamous  offense.  Tyner  v.  U.  S. 
(1904)  23  App.  D.  O.  324. 

22.  Corrupt  administration  of  laws*— 

An  indictment  charging  that  defendants 
did  conspire,  combine,  confederate,  and 
agree  together  to  defraud  the  United 
States,  by  corruptly  and  for  their  own 
gains  administering  and  procuring  the 
administration  of  Act  March  3,  1901, 
c  853,  31  Stat  1133,  appropriating 
money  to  survey  public  lands,  in  a 
manner  contrary  to  the  true  intent  and 
purpose  thereof,  and  wasteful  of  the 
money  so  appropriated  and  apportioned, 
prejudicial  to  the  welfare  and  interest 
of  the  United  States  and  the  public 
service  thereof,  did  not  charge  a  con- 
spiracy to  defraud  the  government  of 
its  money  or  property,  but  charged  a 
conspiracy  to  defraud  the  United  States 
by  corruptly  administering  an  act  of 
Congress.  U.  S.  v.  Moore  (C.  C.  1909) 
173  Fed.  122. 

A  conspiracy  to  defraud  the  United 
States  by  corruptly  administering  an 
act  of  Congress,  contrary  to  the  true 
intent  and  policy  thereof,  constitutes  an 
indictable  offense  under  this  section. 
Id. 

23.  Publication  of  incorrect  agricul- 
tural report *w— A  conspiracy  to  cause 
the  publication  of  incorrect  monthly 
agricultural  reports  concerning  the  cot- 
ton crop  of  the  current  year  constitut- 
ed a  "conspiracy  to  defraud"  prohibited 
by  R.  S.  §  5440  (embodied  herein). 
Haas  v.  Henkel  (C.  C.  1909)  166  Fed. 
621,  order  affirmed  (1910)  30  Sup.  Ct. 
249,  216  U.  S.  462,  64  L.  Ed.  569,  17 
Ann.  Cas.  1112. 

24.  Advance  Information  of  agricul- 
tural reports*— A  conspiracy  to  obtain 
advance  information  of  government 
agricultural  reports  and  statistics  be- 
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fore  official  publication  did  not  consti- 
tute a  "conspiracy  to  defraud"  prohibit- 
ed by  R.  S.  §  5440  (embodied  herein). 
Haas  y.  Henkel  (C.  C.  1909)  166  Fed. 
621,  order  affirmed  (1910)  30  Sup.  Ct 
249,  216  U.  S.  462,  54  L.  Ed.  569,  17 
Ann.  Cas.  1112. 

An  indictment  which  charges  a  con- 
federated effort  to  deprive  the  nation- 
al government  of  the  right  and  privi- 
lege of  proper  service  in  the  Depart- 
ment of  Agriculture  by  corrupting  an 
employe"  of  such  department,  and  induc- 
ing him  to  secretly  furnish  advance  in- 
formation of  crop  conditions,  contrary 
to  the  rules  of  the  department,  and  to 
issue  false  reports  to  the  public  as  to 
such  conditions,  charges  a  conspiracy 
to  defraud  the  United  States  under  R. 
S.  §  5440  (embodied  herein).  U.  S.  v. 
Haas  (C.  C.  1908)  163  Fed.  908. 

An  agreement  between  a  clerk  or  em- 
ploye* in  the  Department  of  Agriculture 
and  others  pursuant  to  which  such 
clerk  furnished  to  the  others  advance 
information  of  the  contents  of  a  report 
to  be  afterward  made  public  by  the 
department  regarding  the  condition  of 
the  cotton  crop,  based  on  which  infor- 
mation the  outsiders  speculated  in  the 
market  for  the  benefit  of  all  parties 
to  the  agreement,  does  not  constitute 
a  conspiracy  to  defraud  the  United 
States  within  the  meaning  of  this  sec- 
tion. U.  S.  v.  Haas  (D.  C.  1906)  167 
Fed.  211. 

The  giving  out  of  information  by  a 
clerk  or  employe"  of  a  department  of  the 
United  States  government  in  respect 
to  a  matter  which  it  was  understood 
should  be  kept  secret,  although  for 
private  gain,  is  not  a  crime  against  the 
United  States  unless  made  so  by  law. 
Id. 

25.  Inducing  approval  of  defoctivo 
life  preservers.— The  provision  of  this 
section  which  makes  it  a  criminal  of- 
fense to  conspire  "to  defraud  the  Unit- 
ed States  in  any  manner  or  for  any 
purpose,"  is  not  limited  in  its  applica- 
tion to  conspiracies  to  deprive  the  Unit- 
ed States  of  money  or  property,  but 
should  be  broadly  construed  to  protect 
the  government  in  its  rights,  privileges, 
operations,  and  functions  against  all 
fraudulent  operations;  and  an  indict- 
ment is  good  thereunder  which  avers 
facts  sufficiently  showing  that  defend- 
ants conspired  to  deceive  inspectors  of 
the  United  States  in  the  exercise  of 
their  official  functions  by  fraudulently 
inducing  them  to  approve  life  pre- 
servers which  did  not  in  fact  comply 
with  the  requirements  of  the  federal 
law,  and  that  they  committed  overt 
acts  pursuant  to  such  conspiracy.  U. 
S.  v.  Stone  (D.  C.  1905)  135  Fed.  392. 

26.  Importation  of  alien  contract  la- 
borers.—Assisting  the  importation  of 
alien  contract  laborers  is  an  "offense 
against  the  United  States,"  within  the 
meaning  of  R.  S.  §  5440  (embodied 
herein),  since  Congress,  in  making  it 
a  misdemeanor,  by  Act  Feb.  20,  1907, 
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c.  1134,  §  4,  34  Stat  900,  to  assist  the 
immigration  of  such  persons,  has  made 
such  action  a  crime,  indictable  as  such, 
although,  by  section  5  of  that  act,  it 
has  provided  a  remedy  in  the  nature  of 
a  civil  action  for  the  recovery  of  a  pen- 
alty for  a  violation  of  the  act  U.  S. 
v.  Stevenson  (1909)  30  Sup.  Ct.  37,  38, 
215  U.  S.  200,  54  L.  E<L  157. 

No  valid  objection  to  construing  R. 
S.  §  5440  (embodied  herein),  providing 
for  the  criminal  punishment  of  persons 
conspiring  to  commit  an  offense  against 
the  United  Staes  as  embracing  assisting 
the  importation  of  alien  contract  la- 
borers, in  violation  of  -Act  Feb.  20, 
1907,  §  4  (section  4248,  ante),  can  be 
founded  upon  the  fact  that  a  greater 
punishment  may  thereby  be  affixed  to 
the  conspiracy  to  commit  the  offense 
than  is  provided  for  the  offense  itself. 
Id. 

27.  Violation  of  Chinese  exeluslon 
law.— Accused,  lured  by  United  States 
officers  to  undertake  to  bring  Chinese 
across  the  Mexican  border,  held  not 
guilty  of  a  conspiracy  to  commit  a  crim- 
inal act  under  R.  S.  f  5440  (embodied 
herein).  Woo  Wai  v.  U.  S.  (1915)  223 
Fed.  412,  137  O.  O.  A.  604. 

Under  an  indictment  charging  a  con- 
spiracy to  aid  and  abet  the  landing  from 
certain  vessels  named  of  Chinese  la- 
borers not  entitled  to  enter  United 
States,  it  is  immaterial  whether  any 
Chinese  laborers  were  in  fact  landed  as 
a  result  of  the  alleged  conspiracy,  if  the 
criminal  agreement  was  entered  into, 
and  any  of  the  overt  acts  alleged  were 
committed.  U.  S.  v.  Wilson  (D.  O. 
1894)  60  Fed.  890. 

28.  Offenses  by  bank  officers  and  oth- 
ers In  connection  therewith.— A  conspir- 
acy between  the  directors  of  a  banking 
association  to  misapply  its  moneys  by 
procuring  the  declaration  of  a  dividend 
greater  than  the  net  profits,  in  viola- 
tion of  R.  S.  §  5204,  ante,  §  9766,  is 
not  a  criminal  offense.  U.  S.  v.  Brit- 
ton  (1883)  108  U.  S.  199,  2  Sup.  Ct 
531,  27  L.  Ed.  698. 

While  it  is  a  settled  rule  of  criminal 
law  that  an  indictment  for  conspiracy 
will  not  lie  where  a  plurality  of  agents 
is  logically  necessary  to  complete  the 
crime  which  it  was  the  object  of  the 
conspiracy  to  commit,  such  rule  does 
not  apply  to  an  indictment  under  R.  S. 
§  5440  (embodied  herein),  for  a  con- 
spiracy between  the  defendant,  who  had 
no  official  connection  with  a  national 
bank,  and  an  officer  of  such  bank  to 
violate  section  9770,  ante,  by  causing 
a  check  of  defendant  drawn  on  the  bank 
to  be  certified  by  such  officer  when  de- 
fendant did  not  have  a  sufficient  amount 
on  deposit  to  pay  the  same.  Chad- 
wick  v.  U.  S.  (1905)  141  Fed.  225,  72 
C.  C.  A.  343. 

Something  more  than  a  mere  certifica- 
tion of  a  check  in  excess  of  a  deposit 
is  necessary  to  make  the  offense  pun- 
ishable under  this  section,  and  a  wrong- 
ful intent  is  of  the  essence,  and  the  act 
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of  certification  must  be  willful,  and 
there  must  be  an  evil  design,  and  a 
wrongful  purpose.     Id* 

Since,  under  section  9772,  ante,  mak- 
ing it  an  offense  to  misapply  the  funds 
of  a  national  bank,  that  offense  can  only 
be  committed  by  an  officer  or  agent  of 
the  bank,  under  a  count  of  an  indict- 
ment for  conspiracy  to  misapply  funds 
of  the  national  bank,  it  is  sufficient  to 
show  an  agreement  to  commit  that  of- 
fense made  between  either  the  cashier 
or  the  vice  president  of  the  bank  and 
the  defendants  for  whose  benefit  the 
money  is  alleged  to  have  been  with- 
drawn. Prettyman  v.  U.  S.  (1910)  180 
Fed.  30,  103  C.  C.  A.  384. 

Conspiracy  to  misapply  funds  of  Na- 
tional bank  defined.    Id. 

Under  the  act  of  March  2,  1867,  it 
is  an  offense  for  an  officer  of  a  national 
bank  to  conspire  with  another,  not  an 
officer,  to  abstract  or  embezzle  the 
funds  thereof;  and  an  indictment  charg- 
ing the  two  with  a  conspiracy  to  com- 
mit such  offense  is  good.  U.  S.  v.  Mar- 
tin (C.  C.  1870)  Fed.  Cas.  No.  15,728. 
1  An  indictment  alleging  the,  conspiracy 
to  defraud  the  United  States  in  the  ex- 
ercise of  its  governmental  and  fiscal 
functions,  by  deliberately  giving  false  in- 
formation regarding  the  financial'  con- 
dition of  a  national  bank,  the  fraud  re- 
sulting in  lessening  the  power  of  the 
federal  government  by  failure  to  main- 
tain in  efficient  condition  one  portion 
of  the  national  fiscal  system,  stated  an 
offense  against  the  United  States;  it 
being  possible  to  have  a  conspiracy  to 
defraud  by  merely  deceiving  a  govern- 
mental officer,  though  neither  the  gov- 
ernment nor  the  officer  was  deprived 
thereby  of  money  or  money  value.  U. 
S.  v.  Morse  (C.  C.  1908)  161  Fed.  429. 

It  is  not  a  defense  to  a  prosecution 
for  conspiracy  between  officers  of  a  na- 
tional bank  to  embezzle,  abstract,  or 
willfully  misappropriate  its  funds  by 
means  of.  excessive  loans  or  overdrafts 
for  their  benefit  that  the  Comptroller  of 
the  Currency  did  not  do  all  he  might 
have  done  to  compel  a  correction  of 
such  irregularities.  U.  S.  v.  Breese  (C. 
C.  1909)  173  Fed.  402. 

A  charge  under  R.  S.  §  5440  (embod- 
ied herein),  of  conspiracy  between  of- 
ficers of  a  national  bank  to  embezzle, 
abstract,  or  willfully  misapply  its  funds 
in  violation  of  section  9772,  ante,  is 
supported  by  evidence  that,  acting  to- 
gether with  a  common  understanding, 
defendants  largely  overdrew  their  re- 
spective accounts  with  the  bank,  to 
such  an  extent  that  they  were  wholly 
unable  to  meet  the  same,  as  they  must 
have  known,  and  that,  to  cover  up  such 
overdrafts,  by  a  common  understanding 
they  placed  worthless  notes  in  the  bank 
with  the  intent  and  result  of  injuring 
and  defrauding  the  bank.    Id. 

The  most  formal  vote  of  the  directors 
of  a  national  bank  cannot  authorize  the 
embezzlement,  abstraction,  or  willful 
misapplication  of  its  funds  by  an  officer, 
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and  will  not  constitute  a  defense  to 
conspiracy  to  commit  such  offense.    Id. 

29.  Offenses  under  bankruptcy  law.— 

An  indictment  will  not  lie  under  R.  S. 
{  5440  (embodied  herein),  for  a  con- 
spiracy to  effect  the  concealment  by  a 
bankrupt  of  property  from  his  trustee, 
in  violation  of  section  0613,  ante,  where 
the  trustee  himself  is  charged  as  one 
of  the  conspirators,  and  the  averments 
of  the  indictment  show  that  there  was, 
in  fact,  no  concealment  of  property 
from  him,  and  no  purpose  that  there 
should  be  such  concealment.  Johnson 
t.  U.  a  (1907)  158  Fed.  60,  85  C.  O. 
A.  399,  14  Ann,  Gas.  153. 

Under  R.  S.  |  5440  (embodied  herein), 
an  indictment  will  lie  for  a  conspiracy 
that  a  bankrupt  shall  knowingly  and 
fraudulently  conceal  from  his  trustee 
property  belonging  to  his  estate,  which 
ia  made  a  criminal  offense  by  section 
9613,  ante,  and  such  conspiracy  may  be 
entered  into  prior  to  the  bankruptcy, 
in  contemplation  of  bankruptcy;  and 
defendants  may  be  coitvicted,  although 
it  is  not  alleged  nor  proved  that  a  trus- 
tee was  actually  appointed,  where  the 
evidence  warrants  a  finding  that  the 
conspiracy  was  so  successfully  carried 
out  that,  when  the  bankruptcy  proceed- 
ings were  instituted,  the  bankrupt's 
property  had  all  been  removed  beyond 
the  jurisdiction  of  the  court,  so  that 
the  appointment  of  a  trustee  would  have 
been  a  useless  formality.  Radin  v.  U. 
8.  (1911)  180  Fed.  568,  111  C.  O.  A.  6. 
An  indictment  for  conspiracy  to  con- 
ceal assets  of  a  bankrupt  in  violation 
of  section  0613,  ante,  was  not  objec- 
tionable because  there  was  no  existing 
bankruptcy  when  the  conspiracy  origi- 
nated. Roukous  v.  U.  S.  (1012)  105 
Fed.  353,  115  C.  C.  A.  255,  modifying 
judgment  U.  8.  v.  Toung  &  Holland 
Co.  (C.  0. 1900)  170  Fed.  110,  and  writ 
of  certiorari  denied  Roukous  v.  U.  S. 
(1912)  32  Sup.  Ct.  840,  225  U.  S.  710, 
56  L.  Ed.  1267. 

Conspirators  for  a  fraudulent  con- 
cealment of  assets  in  future  bankrupt- 
cy proceedings  held  liable  as  for  con- 
cealment from  the  trustee,  whether  that 
particular  injury  was  intended  or  not. 
Roukous  v.  U.  S.  (1912)  195  Fed. 
353,  115  C.  O.  A.  255,  modifying  judg- 
ment U.  S.  ▼•  Toung  &  Holland  Co. 
(C.  0. 1909)  170  Fed.  110,  and  writ  of 
certiorari  denied  Roukous  v.  U.  S. 
(1912)  32  Sup.  Ct  840,  225  U.  S.  710, 
56  L.  Ed.  1267. 

Under  this  section  persons  may  com- 
mit an  offense  by  conspiring  with  a 
bankrupt  to  conceal  his  goods.  Tapack 
v.  U.  S.  (C.  C.  A.  1915)  220  Fed.  445. 
Under  R.  S.  {  5440  (embodied  here- 
in), a  person  who  conspires  with  the 
bankrupt  to  commit  the  acts  made  crim- 
inal by  R.  S.  |  5132,  subds.  7,  10,  may 
be  indicted.  U.  S.  v.  Bayer  (C.  O. 
1876)  Fed.  Cas.  No.  14,547. 

An  indictment  will  lie  under  R.  S.  f 
5440  (embodied  herein),  for  conspiracy 
to  conceal  from  the  trustee  of  one  of 


the  defendants  in  bankruptcy,  property 
belonging  to  his  estate  in  bankruptcy, 
in  violation  of  section  9613,  ante,  which 
makes  it  a  criminal  offense  for  any 
person  "while  a  bankrupt"  to  conceal 
property  of  his  estate  from  his  trustee ; 
and  such  indictment  is  not  demurrable 
because  the  date  of  the  conspiracy  and 
concealment  is  laid  prior  to  the  bank- 
ruptcy proceedings  where  it  is  charged 
as  a  part  of  the  conspiracy  that  a  plan 
was  formed  to  bring  about  such  pro- 
ceedings pursuant  to  which  the  prop- 
erty was  removed  and  concealed,  pur- 
posely omitted  from  the  bankrupt's 
schedules,  and  kept  concealed  from  the 
trustee  after  his  appointment.  U.  S.  v. 
Cohn  (C.  C.  1906)  142  Fed.  983. 

30.  Violence  to  prisoners.— The  fact 
that  members  of  a  conspiracy  to  offer 
violence  to  prisoners  under  arrest  are 
in  charge  of  them  as  deputy  marshals 
or  guard  does  not  lessen  their  guilt.  U. 
S.  v.  Logan  (C.  O.  1891)  45  Fed.  872, 
judgment  reversed  Logan  v.  U.  S. 
(1802)  12  Sup.  Ct.  617,  144  TJ.  S.  263, 
36  L.  Ed.  420. 

31.  Allowing  prisoner  to  escape.— 
Under  Cr.  Code,  §§  37,  138,  an  indict- 
ment charging  that  petitioner  conspir- 
ed with  his  official  custodian  and  an- 
other to  permit  petitioner  to  escape 
held  to  state  an  offense  against'  the 
United  States.  Ex  parte  Lyman  (D.  C. 
1013)  202  Fed.  303. 

32.  Obstructing  or  Impeding  adminis- 
tration of  Justice.-^A  conspiracy  to  cor- 
ruptly obstruct  and  impede  the  due  ad- 
ministration of  justice  in  a  court  of 
the  United  States  in  a  civil  action  be- 
tween private  parties  in  violation  of 
R.  S.  §  5300,  post,  |  10305,  is  a  con- 
spiracy to  commit  an  offense  against 
the  United  States  within  the  meaning 
of  R.  S.  |  5440  (embodied  herein),  and 
is  indictable  thereunder.  Wilder  v.  U. 
S.  (1006)  143  Fed.  433,  74  C.  C.  A. 
567,  writ  of  certiorari  denied  (1907)  27 
Sup.  Ct.  787,  204  U.  S.  674,  51  L.  Ed. 
674. 

33.  Perjury  and  subornation  thereof. 
—A  conspiracy  by  two  or  more  to  pro- 
cure the  commission  of  perjury,  which 
embraces  an  unsuccessful  attempt,  is 
punishable  under  this  section,  even 
though  an  attempt  by  one  person  to 
suborn  another  to  commit  perjury  may 
not  be  so  punishable.  Williamson  v. 
U.  S.  (1008)  28  Sup.  Ct.  163,  170,  207 
U.  S.  425,  52  L.  Ed.  278. 

The  precise  persons  to  be  suborned, 
or  the  time  and  place  of  such  suborn- 
ing, need  not  be  agreed  upon  in  the 
minds  of  the  conspirators,  in  order  to 
constitute  the  crime  of  conspiracy  to 
suborn  perjury  in  proceedings  for  the 
purchase  of  public  land  under  the  tim- 
ber and  stone  act.    Id. 

Defendant  and  others  conspired  to  de- 
fraud entrymen  on  public  lands  of  the 
location  fees,  and,  in  order  to  induce 
them  to  enter  the  lands,  M.  represent- 
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ed  to  them  that  he  was  the  agent  of  a 
fictitious  corporation  of  whom  a  ficti- 
tious person  was  president,  which  cor- 
poration desired  to  purchase  the  land, 
and  would  do  so  from  the  entrymen, 
either  for  a  specified  amount,  or  in  ac- 
cordance with  an  estimate  of  timber 
thereon.  Pursuant  to  such  conspiracy, 
defendants  induced  the  entrymen  to 
sign  and  swear  to  entry  affidavits  de- 
claring that  the  entrymen  were  pur- 
chasing the  land  for  their  own  benefit, 
and  not  for  speculation,  and  that  they 
had  no  contract  or  agreement  to  trans-, 
fer  the  same  after  they  had  contracted 
to  convey  the  land  to  such  corporation. 
Held  that,  since  M.  would  have  been 
personally  liable  on  such  contracts  un- 
der the  rule  that  one  who  holds  himself 
out  as  an  agent  of  a  nonexisting  prin- 
cipal is  personally  liable,  the  affidavits 
were  in  fact  false  and  constituted  per- 
jury, though  there  was  no  intention  on 
defendant's  part  at  any  time  to  carry 
them  out  or  purchase  the  land.  Nick- 
ell  v.  U.  S.  (1908)  161  Fed.  702,  88 
O.  O.  A.  502,  judgment  affirmed  on  re- 
hearing (1909)  167  Fed.  741,  93  C.  O. 
A.  229,  writ  of  certiorari  denied  (1909) 
29  Sup.  Ct  699,  214  U.  S.  517,  53  L. 
Ed.  1064. 

Since  a  crime  against  the  United 
States  is  committed  by  any  person  who 
violates  either  Code  D.  C.  §  818,  mak- 
ing it  an  offense  wrongfully  to  accuse 
any  woman  of  unchastity,  or  section 
858,  denouncing  perjury,  an  indictment 
for  conspiracy  to  commit  either  of  those 
crimes  charges  an  offense  under  this 
section.  Fletcher  v.  U.  S.  (1914)  42 
A  pp.  D.  O.  53,  511,  citing  U.  S.  V. 
Cella  (1911)  37  App.  D.  C.  423. 

The  crime  of  conspiracy  to  commit 
perjury,  under  this  section  and  Code 
D.  C.  |  858,  denouncing  perjury,  is 
charged  by  an  indictment  reciting  the 
pendency  of  a  divorce  suit  in  the  Su- 
preme Court  of  the  District  of  Colum- 
bia, and  averring  that  the  defendant  in 
the  indictment  conspired  to  charge  the 
plaintiff  in  the  divorce  suit  with  adul- 
tery by  securing  false  and  fraudulent 
evidence  against  her,  with  the  intent 
to  use  the  same  in  the  divorce  suit; 
and  therefore  the  indictment  cannot  be 
regarded  as  based  upon  section  910, 
Code,  providing  that  any  person  con- 
victed of  any  criminal  offense  not  cov- 
ered by  the  provisions  of  any  section 
of  the  District  Code,  or  of  any  law  of 
the  United  States  not  locally  inapplica- 
ble to  the  District  of  Columbia,  shall 
be  punished  as  specified.     Id. 

34.  Bribery.— R.  S.  f  1781,  post,  { 
10282,  makes  it  a  criminal  offense  for 
a  member  of  Congress  to  take,  receive, 
"or  agree  to  receive"  any  money,  prop- 
erty, or  other  valuable  consideration 
for  procuring  or  aiding  to  procure  any 
office  from  the  government,  and  also  a 
like  offense  for  any  person  to  offer, 
give,  "or  agree  to  give"  any  money  or 
other  consideration  to  any  member  of 
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Congress  for  procuring  or  aiding  to 
procure  such  office.  Held,  that  an 
agreement  between  a  member  of  Con- 
gress and  another,  the  one  to  receive 
a  bribe  for  aiding  to  procure  an  office 
and  the  other  to  pay  the  same,  con- 
stitutes a  substantive  offense  under 
said  section  by'  each  of  the  parties 
thereto,  and  cannot  be  made  the  basis 
of  an  indictment  under  R.  S.  §  5440 
(embodied  herein),  for  a .  conspiracy 
to  commit  an  offense  against  the  Unit- 
ed States.  U.  S.  v.  Dietrich  (C.  C 
1904)   126  Fed.  664. 

A  conspiracy  to  procure,  by  bribery, 
the  making  of  a  false  certificate  by  the 
board  of  examining  surgeons,  whereby 
the  commissioner  of  pensions  may  be 
induced  to  allow  a  fraudulent  increase 
of  pension,  is  a  conspiracy  to  defraud 
the  United  States,  within  the  mean- 
ing of  this  section.  U.  S.  v.  Van  Leuv- 
en  (D.  C.  1894)  62  Fed.  62. 

Persons,,  one  of  whom  was  to  pur- 
chase merchandise  for  the  United 
States,  for  doirfg  which  he  was  to  be 
paid  a  bribe,  held  indictable  for  con- 
spiracy to  defraud  the  United  States, 
under  R.  S.  f  5440  (embodied  here- 
in). U.  S.  v.  Burke  (D.  C.  1915) 
221  Fed.  1014. 

35.  Aiding,  abetting,  or  assisting  es- 
cape.—Since  it  is  made  an  offense  by 
federal  statute  for  any  person  directly 
or  indirectly  to  aid,  abet,  or  assist  an- 
other person  to  escape,  and  conspiracy 
to  commit  such  an  offense  is  a  sepa- 
rate crime,  an  indictment,  alleging  that 
accused,  together  with  other  named 
persons,  conspired  to  commit  an  offense 
against  the  United  States,  to  wit,  to 
aid,  abet,  and  assist  himself  to  escape 
from  an  officer,  was  not  fatally  defec- 
tive on  the  theory  that,  inasmuch  as 
there  was  no  law  making  it  an  of- 
fense for  a  prisoner  to  escape  or  at- 
tempt to  escape,  he  could  not  be  guilty 
of  aiding,  abetting,  or  assisting  him- 
self to  do  so.  U.  S.  v.  Lyman  (D.  C. 
1911)  190  Fed.  414. 

36.  False  claims  and  false  affidavits. 

—Elements  stated  of  the  offense  of  con- 
spiring to  defraud  the  government  by 
obtaining  allowance  of  false  claims 
and  by  false  affidavits.  Act  March  2, 
1863,  §§  13.  U.  S.  v.  Jennison  (C.  C. 
1874)  Fed.  Cas.  No.  15,475. 

R.  S.  {  5138  (embodied  herein),  so 
far  as  it  declares  that  every  person 
who  enters  into  any  agreement,  com- 
bination, or  conspiracy  to  defraud  the 
government  of  the  United  States,  or 
any  department  or  officer  thereof,  by 
obtaining,  or  aiding  to  obtain,  the  pay- 
ment or  allowance  of  any  false  or 
fraudulent  claim,  shall  be  punished 
without  requiring  any  act  in  further- 
ance of  the  conspiracy,  is  modified  by 
R.  S.  §  5440,  as  amended  by  the  act 
of  March  17,  1878  (embodied  herein) 
which  declares  that  if  two  or  more  per- 
sona conspire  either  to  commit  any  of- 


CL4) 


THE  CRIMINAL  OODB  (|  37) 


§  10201 


fense  against  the  United  States,  or  to 
defraud  the  United  States  in  any  man- 
ner, or  for  any  purpose,  and  one  or 
more  of  such  parties  do  any  act  to  ef- 
fect the  object  of  the  conspiracy,  all 
the  parties  to  such  conspiracy  shall  be 
liable  to  the  penalty  specified;  so  that 
a  mere  conspiracy,  without  some  overt 
act  in  execution  of  it,  is  not  an  indicta- 
ble offense.  U.  S.  v.  Reichert  (C.  0. 
1887)  32  Fed.  142. 

An  applicant  for  a  government  clerk- 
ship filed  a  sworn  application  In  the 
form  required  for  an  examination  by 
the  civil  service  commission,  and  was 
afterwards  notified  by  postal  card  to 
appear  f6r  examination  at  a  time  stat- 
ed. By  previous  arrangement,  another 
person,  impersonating  the  applicant, 
presented  himself  for  examination,  and 
tilled  out  a  paper  known  as  the  "Dec- 
laration Sheet,"  which  contained  ques- 
tions concerning  the  applicant,  and 
signed  the  applicant's  name  thereto. 
Held,  that  these  two  persons  were  in- 
dictable, under  R.  S.  f§  5440,  5418  (this 
compilation,  §|  10192,  10201),  which 
denounce  respectively  the  offense  of 
conspiring  to  commit  any  offense 
against  the  United  States  Or  to  defraud 
the  United  States,  and  the  offense  of 
falsely  making,  altering,  or  forging  va- 
rious enumerated  papers,  including  affi- 
davits or  other  writings,  for  the  pur- 
pose of  defrauding  the  United  States. 
U.  S.  v.  Bunting  (D.  C.  1S97)  82  Fed. 
883. 

37.  False  pretenses-— Any  conspiracy 
to  obtain  money  by  false  pretenses  in 
the  District  of  Columbia  is  a  conspir- 
acy to  commit  an  offense  against  the 
United  States.  In  re  Wolf  (D.  O. 
1886)   27  Fed.   606. 

38.  Falsely  in  personating  another  at 
dvll  service  examination.— Defendant 
EL,  desiring  to  procure  appointment  as 
a  letter  carrier,  a  position  in  the  clas- 
sified civil  service  of  the  United  States, 
unlawfully  agreed  with  defendant  G. 
that  the  latter  should  falsely  imperson- 
ate H.  at  a  civil  service  examination, 
and  do  all  acts  required  by  the  examin- 
ers, and  sign  H.'s  name  to  the  exami- 
nation papers  to  be  delivered  to  C-  for 
examination  while  he  should  imperson- 
ate H.  C,  in  pursuance  of  such  con- 
spiracy, gained  entrance  to  the  exami- 
nation, and  falsely  signed  H.'s  name 
to  a  declaration  sheet  which  was  re- 
quired to  be  in  the  handwriting  and 
on  the  honor  of  the  applicant.  Held, 
that  such  facts  constituted  a  conspir- 
acy to  defraud  the  United  States,  pro- 
hibited by  R.  S.  f  5440  (embodied  here- 
in). Curley  v.  U.  S.  (1904)  130  Fed. 
1,  64  G.  C.  A.  869,  affirming  judgment 
V.  S.  v.  Curley  (O.  C.  1903)  122  Fed. 
738,  and  writ  of  certiorari  denied 
(1904)  25  Sup.  Ct.  787,  195  U.  S.  628, 
49  L.  Ed.  351. 

39.  Execution   of    straw   ball. — In   a 

prosecution  for  conspiracy  to  defraud 


the  United  States  by  the  execution  of 
straw  bail,  it  was  not  necessary  that 
the  government  should  prove  that  the 
accused  did  not  appear  on  the  day  re- 
quired, since  the  government  was  de- 
frauded when  the  accused  were  releas- 
ed on  the  strength  of  a  recognizance, 
apparently  good,  but  worthless  in  fact. 
Radford  v.  U.  S.  (1904)  129  Fed.  49, 
63  C.  O.  A.  491. 

40.  Violation  of  census  law^-Persone 
who  conspire  to  commit  the  acts  made 
misdemeanors  by  section  13  of  the  Cen- 
sus Act  (Act  March  1,  1899)  with  an- 
other person  capable  of  committing  the 
offenses  defined  therein  may  be  punish- 
ed under  this  section,  though  they 
themselves  are  incapable  of  committing 
the  offenses  defined  in  section  13.  U. 
S.  v.  Stevens  (D.  O.  1890)  44  Fed 
132. 

41.  Bucketing  and  buoket  shopping  In 
District  of  Columbian—A  conspiracy  to 
violate  the  "bucket  shop"  law  (Act 
March  1,  1909,  c.  233,  35  Stat.  670)  of 
the  District  of  Columbia  is  an  offense 
against  the  United  States,  within  R.  8. 
|  1014,  ante,  §  1674,  providing  for  the 
removal  of  offenders  against  the  Unit- 
ed States,  and  R.  S.  |  5440  (embodied 
herein),  relating  to  conspiracies  to 
icommit  offenses  against  the  United 
States.  U.  S.  v.  Campbell  (D.  C.  1910) 
179  Fed.  762. 

It  is  an  offense  against  the  United 
States  to  violate  the  provisions  of  the 
Act  March  1,  1909,  c  233,  35  Stat. 
670,  prohibiting  bucketing  and  bucket 
shopping  and  abolishing  bucket  shops 
in  the  District  of  Columbia,  and  requir- 
ing prosecutions  thereunder  to  be  in 
the  name  of  the  District  of  Columbia; 
and  therefore  a  conspiracy  to  commit 
such  an  offense  is  indictable  in  the 
name  of  the  United  States,  under  R.  S. 
$  5440  (embodied  herein),  relating  to 
the  crime  of  conspiracy  against  the 
United  States.  U.  S.  v.  Cella  (1911) 
37  A  pp.  D.  C.  423,  writ  of  certiorari 
donied  Cella  v.  U.  S.  (1912)  32  Sup. 
Ct.  526. 

42.  Frauds  or  offenses  as  to  revenue. 

— An  indictment  will  lie,  under  R.  S.  § 
5440  (embodied  herein),  for  conspiracy 
to  remove  distilled  spirits  on  which  the 
tax  had  not  been  paid,  in  violation  of 
section  6038,  ante,  although  it  is  charg- 
ed that  the  purpose  of  the  conspiracy 
was  accomplished.  Scott  v.  U.  S. 
(1908)  165  Fed.  172,  91  C.  C.  A.  206, 
affirming  judgment  U.  S.  v.  Scott  (C. 
C.  1905)  139  Fed.  697. 

Both  the  collector  who  issues  the 
permit  and  the  one  who  removes  spir- 
its from  a  bonded  warehouse,  without 
payment  of  tax,  in  pursuance  of  a  con- 
spiracy to  defraud  the  government,  are 
guilty  of  a,  misdemeanor.  Act  March  2, 
1867,  §  30.  In  re  Calicott  (C.  C.  1868) 
Fed.  Cas.  No.  2,311. 

A  conspiracy  to  conceal  or  destroy 
papers  relating  to  imported  merchan- 
dise (R.  S.  §  5443,  post,  |  10232),  sent 
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by  the  consignor  to  the  consignee, 
showing  its  fraudulent  entry,  is  punish- 
able under  R.  S.  §  5440  (embodied  here- 
in). U.  S.  ▼.  De  Grieff  (C.  C.  1879) 
Fed.  Gas.  No.  14,936. 

It  is  no  defense  to  an  indictment  un- 
der this  section  for  conspiracy  by  de- 
fendants, who  were  importers,  and  an 
officer  of  the  customs  revenue  service, 
to  defraud  the  United  States  by  effect- 
ing the  entry  of  goods  by  payment  of 
less  than  the  legal  duty,  by  means  of 
false  invoices  to  be  approved  by  such 
officer,  that  if  the  practice  prescribed 
by  the  statute  had  been  followed  the 
object  of  the  alleged  conspiracy  could 
not  have  been  accomplished,  because 
such  officer  was  not  authorized  to  pass 
on  the  correctness  of  the  invoices, 
where  the  indictment  avers  that  he  was 
charged  with  such  duty  by  the  prac- 
tice prevailing  at  the  port,  and  that  de- 
fendants, by  taking  advantage  of  such 
practice,  in  fact  accomplished  the  pur- 
pose of  the  conspiracy.  In  such  case 
it  is  immaterial  whether  the  practice 
was  legal  or  illegal.  U.  S.  v.  Rosenthal 
(C.  C.  1903)  126  Fed.  766,  judgment 
affirmed  Browne  v.  U.  S.  (1905)  145 
Fed.  1,  76  C.  C.  A.  31,  writ  of  certio- 
rari denied  (1906)  26  Sup.  Ct  755,  200 
U.  S.  618,  50  L.  Ed.  623. 

Where,  in  a  trial  of  a  member  of  a 
firm  for  conspiracy  to  defraud  the  cus- 
toms revenue,  there  was  proof  that  his 
firm  was  concerned  in  such  conspiracy, 
held  that  it  is  not  mere  partnership  in 
the  firm,  nor  relation  to  some  acts,  that 
the  law  required  to  be  done  in  the 
coarse  of  passing  goods  through  the 
custom  house,  that  is  demanded  to 
show  guilty  connection  with  the  con- 
spiracy; it  must  inevitably  appear  that 
such  connection  was  used,  or  such  re- 
lation assumed,  for  the  purposes  of 
subserving  the  conspiracy.  U.  S.  v. 
Cohn  (C.  O.  1904)  128  Fed.  615,  judg- 
ment affirmed  Browne  v.  TJ.  S.  (1905) 
145  Fed.  1,  76  C.  C.  A.  31,  writ  of 
certiorari  denied  (1906)  26  Sup.  Ct 
755,  200  U.  S.  618,  50  L.  Ed.  623. 

Section  5665,  ante,  provides  that  any 
owner  or  importer  of  merchandise  on 
which  the  duties  have  not  been  paid  on 
giving  satisfactory  security  and  obtain- 
ing a  permit  may  re-export  the  same 
without  the  payment  of  duty  under  in- 
spection of  the  proper  officers.  Held, 
that  since  such  section  contemplates, 
not  only  that  the  goods  be  deposited  on 
ship  within  the  time  limited  after  their 
removal,  but  also  requires  that  the 
shipment  shall  be  under  the  continued 
inspection  of  the  customs  officers,  and 
Act  June  10,  1890,  c.  410,  §  9,  26  Stat 
135,  makes  it, a  crime  for  any  owner  or 
importer  to  make  or  attempt  to  make 
any  entry  of  goods  without  payment  of 
duty,  and  one  contemplates  a  crime  who 
means  to  deposit,  conceal,  or  withdraw 
goods  removed  from  a  warehouse  for 
exportation  and  to  introduce  them  un- 
conditionally into  the  country  effecting 
a  surreptitious  entry  by  which  the  du- 
ties would  become  due  instanter,  an  in- 
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dictment  charging  a  conspiracy  to  ef- 
fect such  result  sufficiently  charged  a 
crime.  U.  S.  ▼.  Ehrgott  (C.  C.  1910) 
182  Fed.  267. 

To  prove  a  conspiracy  to  remove 
whisky  without  paying  the  tax,  it  is 
only  necessary  to  show  that  defend- 
ants were  acting  in  concert,  or  with  a 
mutual  understanding,  to  effect  the  re- 
moval without  inspection  and  branding 
according  to  law.  U.  S.  v.  Sulzberger 
(D.  C.  1868)  Fed.  Cas.  No.  16,415. 

Purpose  of  employes,  agents,  or  offi- 
cers of  corporation  to  evade  payment 
of  tax  on  oleomargarine,  due  from  the 
corporation,  held  to  supply  intent  to 
defraud,  essential  to  conspiracy  to  de- 
fraud the  United  States.  U.  S.  v.  Orr 
(D.  O.  1915)  223  Fed.  220. 

43.  Plundering     wrecked    vessels— A 

conspiracy  to  plunder  a  wrecked  ves- 
sel within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States  is  an 
offense  against  the  United  States,  with- 
in the  meaning  of  R.  S.  §  5440  (em- 
bodied herein) ;  that  act  being  a  crime 
within  R.  S.  {  5358,  post,  |'lt>470.  U. 
S.  v.  Sanche  (C.  C.  1881)  7  Fed.  715. 

44.  Offenses  as  to  elections.— R.  S.  § 
5440  (embodied  herein),  and  sections 
5511,  5512,  5515,  confer  authority  to 
punish  a  conspiracy  to  prevent  or  in- 
terfere with  the  security  and  protec- 
tion of  elections  held  for  representa- 
tives and  delegates  to  Congress,  by 
proceedings  in  the  federal  courts,  and 
these  statutes  and  the  statutes  of  Indi- 
ana make  it  a  criminal  offense  for  an 
inspector  of  elections  or  other  election 
officer  at  an  election  for  a  member  of 
Congress,  to  whom  is  committed  the 
safe-keeping  and  delivery  to  the  board 
of  canvassers  of  the  poll  books,  tally 
sheets,  and  certificates  of  the  votes,  to 
fail  or  omit  to  perform  the  duty  of 
safe-keeping  and  delivery.  Ex  parte 
Coy  (1888)  8  Sup.  Ct  12G3,  1268,  127 
U.  S.  731,  32  L.  Ed.  274. 

A  conspiracy  of  state  election  offi- 
cers to  omit  returns  from  certain  pre- 
cincts at  election  of  Congressmen  from 
their  count  and  from  their  return  is 
indictable  under  section  10183,  ante. 
U.  S.  v.  Mosley  (1915)  35  Sup.  Ct  904, 
238  U.  S.  383,  59  U  Ed.  1355. 

To  sustain  a  conviction  for  a  con- 
spiracy to  procure  persons  to  go  into 
another  county  to  vote  illegally,  it  need 
not  be  shown  that  illegal  votes  were 
actually  cast  or  offered,  or  that  any 
person  went  into  the  other  county  to 
vote  illegally.  U.  S.  v.  Wrape  (C.  C. 
1879)   Fed.  Cas.  No.  16,767. 

R.  S.  {§  5511-5515,  making  it  an  of- 
fense against  the  United  States  for  any 
officer,  state  or  national,  of  an  elec- 
tion at  which  a  representative  or  dele- 
gate to  congress  is  voted  for,  to  vio- 
late any  duty  in  regard  to  such  elec- 
tion imposed  on  him  by  state  or  fed- 
eral law,  does  not  embrace  any  act 
which  has  exclusive  reference  to  the 
election  of  state  or  county  officers;  and 
the  alteration,  by  officers  of  such  an 
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election,  of  the  statement  upon  the  tal- 
ly sheets  of  the  vote  for  certain  local 
officers,  in  pursuance  of  a  conspiracy, 
is  not  an  offense  against  the  United 
States.  Ex  parte  Perkins  (G.  C.  1887) 
29  Fed.  900. 

45.  Violation  of  neutrality  laws— De- 
fendants held,  on  the  facts,  guilty  of 
conspiracy  to  violate  Gr.  Gode,  f  10, 
ante,  §  10174,  by  "hiring  or  retaining" 
persons  to  go  beyond  the  limits  of  the 
United  States  with  intent  to  be  enlist- 
ed as  soldiers  in  a  foreign  service.  XT. 
S.  v.  Blair-Murdock  Go.  (D.  G.  1915) 
228  Fed.  77. 

46.  Violation  of  Interstate  commerot 

law^-Where  defendants  were  indicted 
for  conspiracy  to  commit  an  offense 
against  the  United  States,  to  wit,  the 
transportation  of  explosives  on  pas- 
•enger  cars  or  trains  in  interstate  com- 
merce, in  violation  of  post,  {  10402  et 
aeqM  and  the  carriage  as  averred  was 
the  subject  of  the  conspiracy  in  any 
measure,  the  violation  of  such  act 
would  be  sufficient  to  form  the  basis  of 
conspiracy  within  this  section,  regard- 
less of  the  fact  that  the  ultimate  pur- 
pose was  the  destruction  of  "open  shop" 
steel  constructions  in  the  United  States, 
an  object  not  within  federal  cognizance. 
Ryan  y.  U.  S.  (G.  G.  A.  1914)  216 
Fed.  13. 

Where  a  conspiracy  to  transport  ni- 
troglycerin in  passenger  trains  and  cars 
in  interstate  commerce  was  alleged  to 
have  been  entered  into  December  1, 
lfl06>  the  overt  acta  having  been  com- 
mitted beginning  January  20,  1908,  and 
extending  to  August  27,  1911,  it  was 
immaterial  that  dynamite  was  not  nam- 
ed in  the  enactments  in  force  at  the 
inception  of  the  conspiracy,  or  that  R. 
8.  §  5353,  post,  §  10402,  had  been 
amended  in  the  meantime ;  the  carriage 
of  nitroglycerin  having  been  prohibited 
by  Act  July  3,  1806,  and  continuously 
since  that  time.    Id. 

If  the  common  carrier  company 
against  whom  a  combination  to  induce 
the  officers  of  a  common  carrier  cor- 
poration subject  to  the  provisions  of 
the  interstate  commerce  act,  and  its 
locomotive  engineers,  to  refuse  to  re- 
ceive, handle,  and  haul  interstate 
freight  from  another  like  common  car- 
rier, is  directed,  is  injured  by  acts  done 
in  furtherance  of  it,  it  has  a  cause  of 
action  for  its  loss  against  all  of  those 
engaged  in  the  conspiracy.  Toledo,  A. 
A.  &  N.  M.  Ry.  Go.  v.  Pennsylvania 
Co.  (C.  C.  1893)  54  Fed.  730,  19  L.  R. 
A  387. 

A  combination  of  locomotive  engi- 
neers, which  will  have  the  effect  to  de- 
feat the  provisions  of  the  interstate 
commerce  law,  inhibiting  discrimina- 
tions in  the  transportation  of  freight 
and  passengers,  and  further  to  restrain 
the  commerce  of  the  country,  will  be 
obnoxious  to  the  penalties  prescribed 
in  this  section.  Waterhouse  v.  Comer 
(C  C.  1893)  55  Fed.  149,  19  L.  R.  A. 
403. 

A  combination   for   the   purpose    of 


compelling  railway  companies  to  break 
their  contracts  with  the  owner  of  cer- 
tain cars,  for  the  use  thereof  by  them, 
is  an  unlawful  conspiracy.  Thomas  v. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  (C. 
G.  1894)  62  Fed.  803. 

A  combination  by  employes  to  com- 
pel their  employers,  by  threats  of  quit- 
ting and  by  actually  quitting  their  serv- 
ice, to  withdraw  from  a  mutually  prof- 
itable relation  with  a  third  person 
having  no  effect  on  the  character  or  re- 
ward of  the  employes'  services,  for  the 
purpose  of  injuring  such  third  person, 
is  a  boycott,  and  an  unlawful  conspir- 
acy.    Id. 

Where  two  or  more  men  wrongfully 
agree  among  themselves,  either  for 
the  purpose  of  creating  sympathy  in  a 
threatened  strike,  or  for  any  other 
purpose,  to  cause  trains  carrying  in- 
terstate commerce  to  be  stopped,  or 
to  discharge  their  employes  or  refuse 
to  employ  new  men,  so  as  to  stop  such 
trains,  they  are  guilty  of  conspiracy. 
U.  8.  v.  Debs  (G.  O.  1894)  63  Fed 
436. 

A  conspiracy  to  prevent  a  railroad 
company  from  performing  its  duties  as 
denned  by  Interstate  Commerce  Act, 
{I  3,  10,  is  a  conspiracy  within  this 
section  to  violate  the  laws  of  the  Unit- 
ed States.  Wabash  R.  Go.  v.  Hanna- 
han  (G.  G.  1903)  121  Fed.  563. 

Where  an  indictment,  under  R.  8.  § 
5440  (embodied  herein),  for  a  con- 
spiracy to  commit  the  offense  created 
by  section  10  of  the  interstate  com- 
merce law,  as  amended  by  Act  March 
2,  1889,  charges  a  conspiracy  between 
lumber  merchants  and  their  servants 
and  an  employe*  of  a  railroad  company 
to  procure  less  than  the  established 
rates  by  falsely  weighing  the  lumber 
shipped,  such  weighing  being  done  by 
the  railroad  employe1,  the  jury,  in  or- 
der to  convict,  must  find  an  agreement 
between  two  or  more  of  defendants 
for  the  purpose  named,  and  also,  as  an 
overt  act,  the  actual  false  weighing 
of  lumber  by  such  employ 6.  U.  S.  v. 
Howell  (D.  C.  1892)   56  Fed.  21. 

Where  the  evidence  shows  one  con- 
tinuous agreement  or  intention  to  se- 
cure such  underrate,  proof  of  a  single 
overt  act  in  furtherance  of  it  is  suffi- 
cient to  make  out  the  offense;  and 
proof  of  separate  overt  acts  will  not 
show  more  than  one  offense  where  the 
agreement  is  continuous.     Id. 

Under  an  indictment  for  conspiracy 
to  obtain  an  unlawful  discrimination 
in  rates,  the  shippers  of  lumber  may 
be  convicted  if  their  servants  procur- 
ed an  unlawful  discrimination  in  rates, 
provided  they  knew  of  such  unlawful 
acts,  permitted  them  to  continue,  and 
received,  directly  or  indirectly,  the 
benefit  of  them;  for  it  was  their  duty 
to  see  that  the  law  was  not  violated 
by  their  subordinates  by  reason  of 
their  own  negligence.     Id. 

An  agreement  between  two  or  more 
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persons  that  the  employes  of  railroads 
carrying  mails  and  interstate  commerce 
should  quit,  and  that  all  others  should, 
by  threats  or  violence,  be  prevented 
from  taking  their  places,  constitutes 
a  criminal  conspiracy  to  obstruct  in- 
terstate commerce.  In  re  Charge  to 
Grand  Jury  (D.  O.  1894)  62  Fed.  828. 
An  indictment  will  lie  under  this  sec- 
tion for  conspiracy  to  commit  an  of- 
fense in  violation  of  Hepburn  Act  June 
29,  1906,  §  1  (section  8563,  ante), 
against  an  agent  of  a  railroad  company 
and  others,  to  whom  by  agreement  he 
issued  interstate  free  passes,  and  who 
pursuant  to  such  agreement  sold  the 
same  in  violation  thereof,  and  the 
agent  cannot  defend  on  the  ground  that 
his  principal  had  no  knowledge  of  the 
fact,  and  therefore  committed  no  of- 
fense under  that  section.  U.  S.  v. 
Clark   (D.  C.   1908)   164  Fed.  75. 

47.  Obstructing  malls.— A  conspiracy 
to  obstruct  the  mail  in  violation  of  R. 
S.  §  3995,  post,  §  10371,  is  a  violation 
of  R.  S.  §  5440  (embodied  herein),  as 
a  conspiracy  to  commit  an  offense 
against  the  United  States.  U.  S.  v. 
Stevens  (O.  C.  1877)  Fed.  Cas.  No. 
16,392. 

Employes,  if  acting  without  any  il- 
legal purpose,  may  quietly  and  peace- 
ably leave  the  service  of  their  em- 
ployer by  concerted  action  at  a  given 
time,  so  long  as  they  do  not  violate 
any   contract  to  remain   longer.     Id. 

It  is  unlawful  for  employes  whose 
employment  is  at  an  end  to  combine  to 
induce  others  to  quit  the  same  serv- 
ice at  the  same  time,  but  before  their 
employment  has  expired.     Id. 

A  combination  of  railway  employes, 
where  the  members  intend  to  stop  all' 
mail  trains  as  well  as  other  trains, 
and  do  delay  many,  in  violation  of  R. 
S.  §  3995,  post,  |  10371,  punishing  any 
one  willfully  and  knowingly  obstruct- 
ing or  retarding  the  passage  of  the 
mails,  is  an  unlawful  conspiracy, 
though  the  obstruction  is  effected  by 
merely  quitting  employment.  Thomas 
v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
(C.  C.  1894)   62  Fed.  803. 

Where  two  or  more  men  wrongfully 
agree  among  themselves,  either  for 
the  purpose  of  creating  sympathy  in 
a  threatened  strike,  or  for  any  other 
purpose,  to  cause  trains  carrying  mail 
to  be  stopped,  or  to  discharge  their 
employes  or  refuse  to  employ  new  men 
so  as  to  stop  such  trains,  they  are 
guilty  of  conspiracy.  U.  S.  v.  Debs 
(1894)  63  Fed.  436;  In  re  Charge  to 
Grand  Jury  (D.  C.  1894)  62  Fed.  828. 

An  agreement  between  two  or  more 
persons  that  the  employes  of  railroads 
carrying  mails  and  interstate  com- 
merce should  quit,  and  that  all  others 
should,  by  threats  or  violence,  be  pre- 
vented from  taking  their  places,  con- 
stitutes a  criminal  conspiracy  to  ob- 
struct   the    mails.      In   re    Charge    to 
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Grand  Jury  (D.  C.  1894)  62  Fed.  828. 
Railway  employed  cannot  combine 
to  quit  work  in  order  to  compel  their 
employer  to  withdraw  from  contractual 
relations  with  a  third  party,  for  the 
purpose  of  injuring  such  third  party. 
U.  S.  v.  Cassidy  (D.  O.  1895)  67  Fed. 
698. 

48.  Fraud    as   to    mails— Under   Act 
March  3,  1879,  §§  10,  11,  14  (sections 
7304-7306,  ante),  defining  second-class 
mail   matter,    and    fixing    the    rate    of 
postage  on  publications  of  the   second 
class,    when    sent    from    the    office    of 
publication,  including  sample  copies,  or 
when  sent  from  a  news  agency  to  ac- 
tual subscribers  thereto,  at  two  cents 
per  pound  or  fraction  thereof,  provid- 
ed that  nothing  in  the  statute  shall  be 
construed   so  aB  to   admit  to.  the  sec- 
ond-class rate  regular  publications  de- 
signed   primarily    for   advertising    pur- 
poses, for  free  circulation,  or  for  cir- 
culation  at  nominal   rates,   Act  March 
3,  1885   (section  7358,  ante),  changing 
the   rate   to   one  cent  per  pound,   and 
Act  June  9,  1884  (section  7361,  ante), 
fixing   the   rate   on   periodicals   of   the 
second  class  when  sent  by  others  than 
the  publishers  or  news  agents  at  one 
cent  for  each  four  ounces  or  fraction- 
al part  thereof,  an  indictment  for  con- 
spiracy  to  defraud  the  United   States 
by  securing  for  papers  sent  out  in  ad- 
dition   to    the    regular    circulation    the 
one  cent  a  pound  rate  instead  of  the 
one    cent   for   four    ounce   rate   is    in- 
sufficient, where  it  does  not  allege  that 
the    papers    were    designed    primarily 
for    advertising   purposes    or   for   free 
circulation  or  for  circulation  at  nomi- 
nal rates.    U.  S.  v.  Atlanta  Journal  Co. 
(C.  C.  1911)  185  Fed.  656. 

An  indictment  charged  a  conspiracy 
to  defraud  the  United  States  by  mail- 
ing old  newspapers  for  the  purpose  of 
fraudulently  increasing  the  weight  of 
mail  matter.  Held,  that  if  such  mail- 
ing was  done  by  defendant's  servants 
or  agents,  as  such,  and  not  as  parties 
to,  or  members  or  abettors  of,  the 
common  design,  they  will  not  be  deem- 
ed co- conspirators,  nor  will  such  mail- 
ing amount  to  an  overt  act.  U.  S.  v. 
Newton   (D.  C.  1892)   52  Fed.  275. 

In  view  of  R.  S.  §  5440  (embodied 
herein),  and  section  7483,  ante,  an  in- 
dictment charging  railway  officials  with 
conspiring  to  deceive  the  postal  of- 
ficers and  defraud  the  United  States  by 
sending  old  newspapers  through  the 
mails  to  increase  the  mails  when  they 
were  being  weighed  is  sufficient  under 
R.   S.  §  5440.     Id. 

On  the  trial  of  one  indicted  for  con- 
spiring to  defraud  the  United  States 
by  mailing  old  newspapers  for  the  pur- 
pose of  fraudulently  increasing  the 
weight  of  mail  matter  (transported 
over  a  railway  post  route  during  a 
period  fixed  by  the  postal  authorities 
for  weighing   such  mail   matter,   as   a 
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bass  for  ascertaining  the  additional 
compensation  to  be  paid  the  railway 
company),  it  is  not  necessary,  to  jus- 
tify a  verdict  of  guilty,  that  the  con- 
spiracy should  have  been  formed  and 
in  full  existence  prior  to  the  weigh- 
ing of  such  fraudulent  mail  matter. 
It  is  sufficient  if  the  defendant  and  any 
other  person  at  any  time  during  the 
weighing  formed  a  common  design  to 
defraud  the  government  in  connection 
with  such  weighing,  and  that  then  the 
defendant  or  such  other  person  com- 
mitted an  overt  act  in  connection 
therewith.    Id. 

49.  Procurino  special  rate  of  postage. 

—A  scheme  whereby  the  publishers  of 
a  newspaper  attempt  to  procure  the 
special  rate  of  postage  to  publishers 
of  one  cent  a  pound,  instead  of  the 
transient  rate  of  four  cents  a  pound, 
by  deceiving  the  post  office  employes 
as  to  the  circulation  of  the  paper,  does 
lot  constitute  a  conspiracy  to  defraud 
the  United  States  where  the  paper  is 
entitled  under  the  law  to  the  one  cent 
a  pound  rate  for  its  entire  issue.  U. 
&  t.  Atlanta  Journal  Co.  (G.  C.  1911) 
185  Fed.  656. 

50.  Increasing  postmaster's  salary  by 
purchase  of  stamps^- A  conspiracy  to 
increase  the  gross  receipts  of  a  post 
office  upon  which  the  postmaster's 
salary  is  to  be  fixed  by  the  purchase 
of  large  quantities  of  stamps  to  be  us- 
ed in  mailing  matter  outside  of  such 
post  office  is  one  to  defraud  the  Unit- 
ed States.  U.  S.  v.  Foster  (1014)  34 
Sup.  Ct.  666,  233  U.  S.  515,  58  L. 
Ed.  1074,  reversing  judgment  (D.  C. 
1»13)  211  Fed.  206. 

A  conspiracy  to  increase  the  gross 
receipts  of  a  postoffice  upon  which 
the  postmaster's  salary  is  to  be  fixed 
by  the  unlawful  sale  and  purchase  at 
that  office  of  large  quantities  of  stamps 
for  use  in  mailing  matter  outside  the 
delivery  of  such  office,  is  one  to  de- 
fraud the  United  States,  especially 
where  the  postmaster  of  the  office 
where  the  stamps  are  to  be  used  re- 
ceives a  fixed  salary.  U.  S.  v.  Foster 
(1914)  34  Sup.  Ct.  666,  233  U.  S.  515, 
58  L.  Ed.  1074,  reversing  (D.  O.  1913) 
211  Fed.  206. 

51.  Use  of  mails  to  defraud.— R.  S.  § 
5480,  post,  §  10385,  prohibits  the  mail- 
ing or  taking  from  the  post  office  of 
a  letter  pursuant  to  a  scheme  to  de- 
fraud, and  R.  S.  §  5440  (embodied  here- 
in), declares  that  if  two  or  more  per- 
sona conspire  to  commit  any  offense 
against  the  United  States,  and  one  or 
more  of  such  persons  do  any  act  to 
effect  the  object  of  such  conspiracy,  all 
the  parties  to  the  conspiracy  shall  be 
liable,  etc.  Held,  that  where  accused 
and  others  conspired  to  further  a  scheme 
to  defraud  through  the  Post  Office 
Department,  each  overt  act  of  mailing 
a  letter  pursuant  to   such  scheme  or 


withdrawing  a  letter  from  the  post  of- 
fice warranted  a  charge  of  conspiracy 
to  commit  such  offense,  so  that  an  in- 
dictment therefor  would  not  shield 
from  a  subsequent  indictment  for  an- 
other conspiracy  of  the  same  person 
to  commit  another  and  additional  of- 
fense, though  of  the  same  kind.  Fran- 
cis v.  U.  S.  (1907)  152  Fed.  155,  81 
G.  G.  A.  407,  modifying  judgment  U. 
S.  v.  Francis  (D.  G.  1906)  144  Fed. 
520,  and  writ  of  certiorari  denied 
(1907)  27  Sup.  Ct  797,  206  U.  S.  565, 
51  L.  Ed.   1191. 

The  use  of  the  mails  in  a  scheme  to 
defraud  is  made  a  crime  by  R.  S.  I 
5480,  post,  §  10385,  and  it  is  the  de- 
positing in  or  the  taking  out  of  a  let- 
ter pursuant  to  such  scheme  that  con- 
stitutes the  offense,  and  a  conspiracy 
to  commit  the  offense  is  a  confederat- 
ing together  of  two  or  more  persons 
to  carry  out  a  scheme  of  that  kin<}  in 
that  way.  Marrin  v.  U.  S.  (1909)  167 
Fed.  951,  93  C.  G.  A.  351,  certiorari 
denied  (1911)  32  Sup.  Ct.  523,  223  U. 
S.  719,   56  L».   Ed.   629. 

To  establish  conspiracy  under  this 
section  to  commit  violation  of  section 
10385,  post,  punishing  the  use  of  mails 
to  promote  frauds,  the  government 
must  prove  an  intent  to  defraud  and  a 
defrauding  by  use  of  the  mails.  Far- 
mer v.  U.  S.  (1915)  223  Fed.  903,  139 
O.  C.  A.  341. 

A  scheme  to  induce  persons  to  pur- 
chase stock  under  the  false  represen- 
tation that  they  were  purchasing  treas- 
ury stock  held  within  R.  S.  §§  5440, 
5480,  embodied  in  Cr.  Code,  §§  37,  215 
(this  compilation,  §§  10201,  10385). 
Myers  v.  U.  S.  (1915)  223  Fed.  919, 
139  C.  O.  A.  399. 

Where  one  was  tried  for  conspiring 
to  use  the  mails  to  carry  out  a  scheme 
to  defraud,  under  R.  S.  §  5440  (em- 
bodied herein),  making  it  an  offense 
to  conspire  to  commit  an  offense 
against  the  United  States,  and  under 
R.  S.  §  5480,  post,  S  10385,  making  it 
an  offense  to  use  the  mails  to  carry 
out  a  scheme  to  defraud,  it  was  suf- 
ficient for  the  government  to  show 
that  written  or  printed  matter  about 
the  scheme  charged  was  mailed  to  one 
of  the  three  persons  named  in  the  in- 
dictment as  the  persons  defendant 
planned  to  defraud,  and  that  copies 
of  the  same  printed  matter  were  sent 
through  the  mails  to  a  mailing  list 
throughout  the  United  States.  U.  S. 
v.  Marrin  (D.  G.  190S)  159  Fed.  767, 
judgment  affirmed  Marrin  v.  U.  S. 
(1909)  167  Fed.  951,  93  C.  C.  A.  351, 
writ  of  certiorari  denied  (1911)  32 
Sup.  Ct.  523,  223  U.  S.  719,  56  L.  Ed. 
629. 

In  a  prosecution  for  using  the  post 
office  in  furtherance  of  a  scheme  to 
defraud,  in  violation  of  section  10385, 
post,  it  is  not  necessary  that  the 
scheme    to    defraud    contemplated    the 
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use  of  the  post  office  in  its  execution; 
while  such  requirement  is  necessary  to 
a  conviction  under  R.  S.  f  5480  (post, 
§  10385).  Ex  parte  King  (D.  O.  1912) 
200  Fed.  622. 

52.  Fraud  or  offense  as  to  publlo 
lands*— A  conspiracy  to  obtain  school 
lands  from  the  states  of  California  and 
Oregon,  in  the  names  of  fictitious  or  dis- 
qualified persons  by  the  use  of  forged 
affidavits,  assignments,  and  other  docu- 
ments, and  to  relinquish  them  to  the 
United  States  under  Act  June  4, 1897,  c. 
2,  30  Stat.  36,  in  exchange  for  other 
public  lands,  cannot  escape  condemna- 
tion under  It.  S.  §  5440  (embodied  here- 
in), forbidding  conspiracies  to  defraud 
the  United  States,  on  the  theory  that 
the  United  States,  having  received  the 
school  lands  in  lieu  of  the  other  lands 
patented,  has  not  been  defrauded,  even 
assuming  that  the  United  States  stands 
in  the  position  of  a  bona  fide  purchaser 
in  respect  to  the  school  lands.  Hyde  v. 
Shine  (1905)  25  Sup.  Ct.  760,  761,  199 
U.  S.  62,  50  L.  Ed.  90,  affirming  judg- 
ment U.  S.  v.  Hyde  (D.  O.  1904)  132 
Fed.  545;  Dimond  ▼.  Shine  (1905)  25 
Sup.  Ct.  766,  199  U.  S.  88,  50  L.  Ed. 
99,  distinguished  in  U.  S.  v.  Conklin 
(1910)  177  Fed.  55,  62,  100  O.  C.  A. 
473. 

A  conspiracy  to  obtain  title  to  coal 
lands  of  the  United  States,  in  clear  vio- 
lation of  the  prohibition  of  the  coal 
land  laws  against  making  more  than  one 
entry,  is  embraced  by  this  provision.  U. 
S.  v.  Keitel  (1908)  29  Sup.  Ct.  123,  130, 
211  U.  S.  370,  53  L.  Ed.  230,  reversing 
order  (D.  C.  1907)  157  Fed.  396;  Same 
v.  Herr  (1908)  29  Sup.  Ct.  134,  211  U. 
S.  404,  53  L.  Ed.  251;  Id.  (1908)  29 
Sup.  Ct  135,  211  U.  S.  406,  53  L.  Ed. 
252. 

A  conspiracy  to  induce  entrymen  who 
have  made  application  under  the  tim- 
ber and  stone  act  (Act  June  3,  1878,  c. 
151,  as  amended  by  Act  Aug.  4,  1892, 
c.  375)  to  agree  to  convey  after  patent 
is  not  one  to  defraud  the  United  States 
"in  any  manner  or  for  any  purpose," 
within  this  section.  U.  S.  v.  Biggs 
(1909)  29  Sup.  Ct.  181,  184,  211  U.  S. 
507,  53  L.  Ed.  305,  affirming  judgment 
(D.  C.  1907)  157  Fed.  264;  Same  v. 
Freeman  (1909)  29  Sup.  Ct.  185,  211 
U.  S.  525,  53  Ia  Ed.  311;  Same  v.  Sul- 
zberger (1909)  29  Sup.  Ct.  186,  211 
U.  S.  522,  53  L.  Ed.  311. 

Persons  conspiring  to  acquire  fraud- 
ulently, school  lands  of  the  states  of 
California  and  Oregon,  and  to  corrupt 
officers  of  the  General  Land  Office  to 
facilitate  their  selection  under  Act 
June  4,  1897,  in  exchange  for  other 
public  lands,  cannot  urge,  to  escape  con- 
viction under  R.  S.  §  5440  (embodied 
herein),  that  the  titles  obtained  from 
the  state  were  valid,  except  as  to  the 
particular  state  which  had  given  the 
title,  and  which  alone  could  assail  it. 
Hyde  v.  U.  S.  (1912)  32  Sup.  Ct.  793, 
807,  225  U.  S.  347,  56  L.  Ed.  1114,  af- 
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firming  judgment  (1910)  35  App.  D.  C. 
451. 

A  conspiracy  to  defraud  the  United 
States  of  the  possession  of  public  Lands 
by  means  of  fraudulent  homestead  en- 
tries is  within  this  section,  although 
there  is  no  purpose  to  carry  the  pre- 
liminary entries  to  final  entry  and  pat- 
ent. Stearns  v.  U.  S.  (1907)  152  Fed. 
900.  82  C.  C.  A.  48. 

To  constitute  a  violation  of  R.  S.  | 
5440  (embodied  herein),  by  conspiring 
to  defraud  the  government  of  public 
lands  subject  to  entry  under  Timber  and 
Stone  Act  of  June  3,  1878,  §  1  (section 
4671,  ante),  it  is  not  essential  that  a 
patent  for  the  lands  be  issued  and  de- 
livered; a  violation  of  the  section  not 
depending  on  the  success  of  the  con- 
spiracy, and  becoming  complete  when 
the  final  step  was  taken  by  the  conspira- 
tors in  inducing  fraudulent  entries  and 
the  issuance  of  certificates  of  purchase. 
U.  S.  v.  Black  (1908)  160  Fed.  431,  87 
O.  Cj.  A.  ooo. 

Under  Stone  and  Timber  Act  (Act 
June  3,  1788,  §  1  [section  4671,  ante]), 
making  such  lands  subject  to  entry  as 
are  available  chiefly  for  timber  but  un- 
fit for  cultivation,  an  entryman  having 
made  an  affidavit  that  he  sought  to  pur- 
chase the  land  for  his  own  benefit  and 
not  for  speculation  could  not  escape 
punishment  for  conspiracy  on  the 
ground  that  his  pre-existing  contract  of 
sale  related  to  the  timber  only.  Nickell 
,v.  U.  S.  (1908)  161  Fed.  702,  88  C.  C. 
A.  562,  judgment  affirmed  on  rehearing 
(1909)  167  Fed.  741,  93  C.  C.  A.  229, 
writ  of  certiorari  denied  (1909)  29  Snp. 
Ct.  699,  214  U.  S.  517,  53  L.  Ed.  1064. 

To  obtain  land  of  the  government 
open  to  entry  under  its  homestead  laws 
by  means  of  false  proof  in  respect  to 
the  entryman's  residence  or  improve- 
ments thereon,  or  for  the  use  or  bene- 
fit of  another,  is  not  only  a  fraud  in 
fact,  but  a  fraud  on  the  homestead  law, 
a  conspiracy  to  commit  which  consti- 
tuted a  violation  of  R.  S.  §  5440  (em- 
bodied herein),  making  it  a  crime  for 
two  or  more  persons  to  conspire  to  de- 
fraud the  United  States  "in  any  man- 
ner or  for  any  purpose."  Jones  v.  U. 
S.  (1908)  162  Fed.  417,  89  C.  C.  A.  303, 
writ  of  certiorari  denied  (190S)  29  Sup. 
Ct.  685,  212  U.  S.  576,  53  L.  Ed.  657. 

In  a  prosecution  for  conspiracy  to 
procure  fraudulent  homestead  entries 
of  government  land,  if  a  conspiracy  is 
shown,  and  persons  were  procured  to 
make  entries  in  pursuance  thereof,  who 
did  not  in  fact  intend  to  live  on  the 
land,  it  is  not  essential  to  conviction 
that  it  should  be  proved  that  defendants 
had  actual  knowledge  of  such  intention. 
Richards  v.  U.  S.  (1909)  175  Fed.  911, 
99  C.  C.  A.  401. 

Where  defendants  employed  dummies 
to  make  coal  entries  on  public  lands  un- 
der sections  4659  and  4662,  ante,  for 
the  benefit  of  a  corporation  to  be  form- 
ed, and  the  defendants  committed  an 
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overt  act  in  furtherance  of  such  ar- 
rangement, they  were  properly  charged 
with  conspiracy.  U.  S.  v.  Wells  (1912) 
192  Fed  870,  113  C.  0.  A.  194,  writ  of 
certiorari  denied  Wells  v.  U.  a  (1912) 
32  Sup.  Gt  842,  225  U.  S.  714,  56  L. 
Ed.  1289. 

In  a  prosecution  for  conspiracy  to 
obtain  excessive  coal  entries  under  sec- 
tion 4659,  ante,  by  means  of  dummy 
entrymen,  it  was  not  essential  to  the 
government's  case  that  the  entrymen 
be  shown  to  have  been  coconspirators. 
Id 

Notwithstanding  a  desert  land  entry 
may  be  assigned,  the  desert  land  act, 
and  the  act  March  3,  1891,  require  a 
bona  fide  entry  with  an  intention  to  im- 
prove the  land;  and  hence  an  indict- 
ment charging  a  conspiracy  to  cause  to 
be  made  false,  fraudulent,  and  fictitious 
entries  of  such  land  stated  an  offense 
under  R.  S.  {  5440  (embodied  herein). 
Chaplin  v.  U.  S.  (1912)  193  Fed.  879, 
114  C.  C.  A.  93,  writ  of  certiorari  de- 
nied (1912)  32  Sup.  Ct.  838,  225  U.  S. 
705,  56  L.  Ed.  1266. 

The  act  of  the  purchaser  of  a  home- 
stead relinquishing  in  withholding  it 
from  filing  is  not  an  interference  with 
the  due  administration  of  the  law,  or  a 
defrauding  of  the  United  States,  such 
ss  may  sustain  a  charge  of  conspiracy, 
in  violation  of  R.  Su  {  5440  (embodied 
herein).  Fain  v.  U.  S.  (1913)  209  Fed. 
525, 126  C.  C.  A.  347. 

An  erroneous  statement  regarding  a 
fact  in  a  pleading  or  affidavit  in  a  con- 
teat  of  a  homestead  entry  cannot  sus- 
tain a  charge  of  conspiring  to  defraud 
the  United  States  in  violation  of  this 
section.   Id. 

A  conspiracy  by  two  persons  to  enter 
a  certain  tract  of  land  in  the  name  of 
one  of  them,  under  the  United  States 
timber-culture  act,  with  the  money  of 
the  other,  for  the  purpose  of  selling  and 
disposing  of  the  location,  for  the  bene- 
fit of  the  party  furnishing  the  money, 
to  any  one  who  might  desire  to  enter 
the  same,  is  not  a  conspiracy  to  de- 
fraud the  United  States  of  its  title  to 
or  dominion  over  said  land;  but  it  may 
be  a  conspiracy  to  defraud  the  United 
States  of  the  possession  thereof  for  an 
indefinite  period.  U.  S.  v.  Thompson 
(C.  C.  1886)  29  Fed.  86,  89. 

Persons  may  be  guilty  of  conspiracy 
to  defraud  the  United  States  by  obtain- 
ing title  to  public  mineral  lands  by 
means  of  a  homestead  entry,  since  a 
patent  to  such  lands  so  obtained  would 
not  be  void.  U.  S.  v.  Peuschel  (D.  C. 
1902)  116  Fed.  642. 

Where  a  conspiracy  contemplated 
fraudulent  entries  on  definite  tracts  of 
public  land  under  the  stone  and  timber 
act,  and  in  order  to  accomplish  the  same 
the  co-operation  of  16  persons  to  act 
as  entrymen  was  required,  and  one  of 
the  conspirators  obtained  such  persons, 
u  alleged  overt  act  charged  to  consist 
of  the  payment  of  $200  to  defendant, 
who  was  one  of  the  16,  in  order  to  in- 


duce him  to  make  a  fraudulent  entry 
and  transfer  of  the  lands  to  the  con- 
spirators, was  an  act  which  pertained 
to  the  conspiracy  itself,  and  was  there- 
fore insufficient.  Ex  parte  Black  (D. 
C.  1906)  147  Fed.  832;  U.*  S.  v. 
Richards  (D.  O.  1906)  149  Fed.  443. 

Act  June  14,  1878,  |  2,  20  Stat.  113, 
c.  191,  provides  that  no  final  certificate 
shall   be   given   or   patents  issued   for 
land    entered   under   a   timber   culture 
claim  until  eight  years  after  the  date 
of  the  entry,  and  if  at  the  expiration 
of  such  time,  or  at  any  time  within  five 
years  thereafter,  the  entryman  or  his 
heirs    or    legal    representatives    shall 
prove  the   planting  and  cultivation  of 
the  necessary  quantity   of   trees,   etc., 
they  shall  receive  a  patent  to  the  land. 
Land  Department  rules  32  and  33  pro- 
vide for  the  determination  of  suspend- 
ed claims  based  on  homestead  and  tim- 
ber  culture    entries    where   there   has 
been  a  substantial  compliance  with  the 
law  in  good  faith,  but  there  had  been  a 
failure  to  make  final  proof  within  the 
time  fixed  therefor,  resulting  from  ig- 
norance of  the  law,  mistake,  sickness,  or 
other     uncontrollable     obstacle.     Held 
that,  where  a  timber  culture  entry  was 
not  forfeited  by  the  Land  Department 
for  the  entryman's  failure  to  make  final 
proof  within  five  years  next  succeeding 
the  expiration  of  eight  years  after  the 
entry,    it    did    not    become    absolutely 
void,   but  was   merely   suspended,   and 
was   therefore   sufficient  to   sustain   a 
prosecution  for  conspiracy  for  combin- 
ing to  obtain  title  to  the  land  by  false 
and  fraudulent  proof.    U.  S.  v.  Burkett 
(D.  C.  1907)  150  Fed.  208. 

Defendants  entered  into  a  conspiracy 
to  defraud  the  United  States  of  title 
to  and  the  possession  of  large  tracts  of 
coal  land  by  procuring  others  to  enter 
the  land  in  separate  parcels  as  cash 
purchasers;  defendants  furnishing  the 
money,  and  the  entrymen  holding  the 
land  in  secret  trust  for  defendants. 
Held  that,  the  gist  of  the  conspiracy 
being  the  intent  to  give  such  entries  a 
false  appearance  for  the  purpose  of 
misleading  the  United  States,  it  consti- 
tuted a  conspiracy  to  defraud  the  Unit- 
ed States,  prohibited  by  R.  S.  f  5440 
(embodied  herein),  though  defendants 
did  not  stand  in  such  a  position  to  the 
government  as  to  require  a  disclosure  of 
the  true  facts.  U.  S.  v.  Bobbins  (D.  O. 
1907)  157  Fed.  999. 

A  conspiracy  to  induce  the  Land  De- 
partment of  the  United  States  by  fraud- 
ulent means  to  dispose  of  public  lands 
in  a  way  not  authorized  by  the  statutes 
is  one  to  defraud  the  United  States, 
within  the  meaning  of  this  section,  al- 
though it  receives  payment  for  the  lands 
and  suffers  no  pecuniary  loss,  and,  if  ac- 
companied by  an  overt  act,  is  indictable 
thereunder.  U.  S.  v.  Lonabaugh  (D.  C. 
1907)  158  Fed.  314,  judgment  reversed 
Lonabaugh  v.  U.  S.  (1910)  179  Fed. 
476,  103  C.  O.  A.  56. 
Defendants   entered   into    nn    agree- 
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ment,  the  purpose  of  which  was  to  ob- 
tain title  to  a  large  tract  of  coal  lands 
from  the  United  States  and  to  vest  such 
title  in  a  company  organised  by  them 
for  the  purpose.  Pursuant  to  such 
agreement,  they  procured  third  persons 
to  make  individual  entries  under  the 
statute  which  were  secured  by  false 
testimony.  Defendants  furnished  the 
money  to  pay  for  the  lands,  and,  when 
final  receipts  were  obtained,  they  took 
the  same,  paid  small  sums  to  the  entry* 
men,  and  took  deeds  from  them  to  the 
company.  Held,  that  such  agreement 
was  a  conspiracy  to  defraud  the  United 
States,  within  the  meaning  of  R.  S.  | 
5440   (embodied  herein).     Id. 

A  conspiracy  to  secure  the  title  to 
coal  lands  from  the  United  States 
through  a  homestead  entry  may  con- 
stitute a  conspiracy  to  defraud  the 
United  States,  within  this  section,  al- 
though such  lands  are  not  subject  to 
lawful  homestead  entry,  where  the  title 
is  secured  by  means  of  false  proofs.    Id. 

53.  Settlement  on  Indian  lands  and 
return  thereto  after  removal.— A  con- 
spiracy to  make  settlement  on  Indian 
lands  and  to  return  to  the  Indian  coun- 
try, after  being  removed  therefrom,  is 
not  an  indictable  offense,  within  the 
meaning  of  this  section  or  one  that 
can  be  prosecuted  by  criminal  proceed- 
ings. U.  S.  v.  Payne  (D.  O.  1884)  22 
Fed.  428. 

II.  PROSECUTION    AND     PUNISH- 
MENT 

54.  Double  Jurisdiction   of  offense.— 

The  doing  of  the  overt  act  prescribed 
by  R.  S.  |  6440  (embodied  herein),  as 
necessary  to  the  conspiracy  to  defraud, 
renders  applicable,  where  the  place  of 
the  act  and  of  the  entry  into  the  un- 
lawful combination  were  in  different 
federal  districts,  provisions  of  R.  S.  § 
731,  ante,  §  1024,  creating  a  double  ju- 
risdiction where  the  offense  is  begun  in 
one  district  and  completed  in  another. 
Hyde  v.  U.  S.  (1912)  32  Sup.  Ct  793, 
799,  225  U.  S.  847,  56  L.  Ed.  1114, 
Ann.  Cas.  1914A,  614,  affirming  judg- 
ment (1910)  35  App.  D.  O.  451. 

55.  Collateral  attack  on  Judgment  of 
state  count* — A  prosecution  for  conspir- 
acy to  defraud  the  United  States,  aver- 
red to  have  been  effected  in  part  by 
procuring  the  appointment  of  an  admin- 
istrator by  a  state  court  which  was 
without  jurisdiction,  is  not  a  collateral 
attack  upon  the  judgment  of  such 
court;  nor,  even  if  so,  would  such  judg- 
ment be  a  bar  to  the  prosecution,  since 
a  collateral  attack  may  be  made  in  a 
criminal  case  when  its  purpose  is  to 
punish  a  crime  committed  by  means  of 
the  decree,  judgment,  or  record  attack- 
ed. U.  S.  v.  Bradford  (C.  C.  1905) 
148  Fed.  413,  judgment  affirmed  Brad- 
ford v.  U.  S.  (1907)  152  Fed.  616,  81 
C.  O.  A.  606,  writ  of  certiorari  denied 
(1907)  27  Sup.  Ct  795,  206  U.  S.  563, 
51  L.  Ed.  1190. 
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56.  Number  of  prosecutions  under 
statute.— There  can  be  but  one  prose- 
cution for  conspiracy  in  violation  of 
this  section,  regardless  of  the  number 
of  overt  acts  committed  in  pursuance 
thereof.  U.  S.  t.  Brace  (D.  C.  1907) 
149  Fed.  874. 

57.  Compromise   ef   prosecution^ — In 

an  action  on  a  distiller's  bond  for 
breach  of  section  6038,  ante,  a  compro- 
mise of  prosecutions  under  sections 
6021,  ante,  and  R.  S.  §  5440  (embod- 
ied herein),  for  removal  of  the  same 
liquor  is  a  complete  defense.  U.  S.  v. 
Chouteau  (1880)  102  U.  S.  603,  28  I* 
Ed.  246. 

Where  an  assessor  of  internal  rev- 
enue was  indicted  upon  the  provisions 
of  this  section  and  of  sections  97  and 
98  of  the  act  of  July  20,  1868  (sections 
5888,  5889,  ante),  for  having  entered 
into  a  corrupt  arrangement  with  cer- 
tain distillers  to  defraud  the  govern- 
ment, and  before  trial  proposed  terms 
of  compromise  to  the  Commissioner  of 
Internal  Revenue,  under  section  102  of 
the  last-mentioned  act  (section  5952, 
ante),  it  was  held,  that  the  case  did  not 
come  within  the  purview  of  the  latter 
section.     (1872)  14  Op.  Atty.  Gen.  43. 

58.  Defenses  in  general.— It  is  no  de- 
fense to  a  criminal  prosecution  for  con- 
spiracy to  commit  an  offense  against 
the  United  States  that  defendant  acted 
in  his  professional  capacity  as  an  at- 
torney. Baird  v.  U.  S.  (1912)  196  Fed. 
778,  116  C.  C.  A.  73. 

59.  Limitations.— A  conspiracy  to  de- 
fraud the  government  of  duties  on  im- 
ports in  violation  of  this  section  is  not 
a  crime  arising  under  the  revenue  laws 
subject  to  the  limitation  of  ante,  § 
1710,  but  is  subject  to  the  limitation  of 
ante,  |  1708.  U.  S.  v.  Hirsch  (1879) 
100  U.  S.  33,  34,  25  L.  Ed.  539. 

A  conspiracy  to  acquire  fraudulently 
school  lands  from  the  states  of  Califor- 
nia and  Oregon,  and  to  corrupt  the  of- 
ficers of  the  Qeneral  Land  Office  to  fa- 
cilitate their  selection,  under  Act  June 
4,  1897,  in  exchange  for  other  public 
lands,  continues,  so  far  as  limitations 
are  concerned,  so  long  as  any  overt 
acts  are  done  in  furtherance  of  the  con- 
spiracy. Hyde  v.  U.  S.  (1912)  32  Sup. 
Ct.  793,  802,  225  U.  S.  347,  56  U  Ed. 
1114,  Ann.  Cas.  1914A,  614,  affirming 
judgment  (1910)  35  App.  D.  C.  451. 

Disclosure  by  a  government  employe 
of  continuing  conspiracy  to  which  he 
was  a  party,  to  defraud  the  United 
States  out  of  its  public  lands,  contrary 
to  this  section,  does  not  prevent  subse- 
quent overt  acts  of  any  of  his  associ- 
ates from  continuing  him  in  the  con- 
spiracy so  far  as  the  statute  of  limita- 
tions is  concerned,  if,  after  the  first 
disclosure,  he  acquiesced  in  the  later 
acts.    Id. 

Conspiracy  to  use  the  mails  to  de- 
fraud, within  this  section,  which  the  in- 
dictment alleges  was  designed  to  be  and 
was  in  fact  continuous,  continues,  so 
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far  as  the  limitation!  are  concerned, 
•o  long  as  the  overt  acts  are  done  by 
any  of  the  conspirators.  Brown  v.  El* 
fiott  (1912)  32  Sup.  Ct  812,  815,  225 
U.  S.  392,  56  L.  Ed.  1136. 

Conspiracy  to  commit  against  the 
United  States,  contrary  to  Gr.  Code  f 
37,  an  act  criminal  under  Bankr.  Act 
July  1,  1898,  is  not  an  offense  arising 
under  that  act  within  section  29d,  limit- 
ing prosecutions,  but  is  governed  by 
section  1708,  ante,  limiting  prosecu- 
tions for  offenses  not  capital.  U.  S.  v. 
Rabinowich  (1915)  35  Sup.  Gt.  682, 
238  U.  S.  78,  59  L.  Ed.  1211. 

A  prosecution  for  conspiracy  to  de- 
fraud the  United  States  under  this  sec- 
tion is  maintainable  if  instituted  within 
three  years  of  the  commission  of  the 
last,  or  of  any  overt  act.  Bradford  v. 
U.  S.  (1907)  152  Fed.  617,  81  C.  C. 
A  607. 

Section  1708,  ante,  is  applicable  to 
offenses  described  in  R.  S.  §  5440  (em- 
bodied herein).  Greene  v.  U.  S.  (1907) 
154  Fed.  401,  411,  85  C.  C.  A.  251, 
certiorari  denied  (1907)  28  Sup.  Ct. 
261,  207  U.  S.  596,  52  L.  Ed.  357. 

A  prosecution  for  a  conspiracy  and 
overt  act  in  pursuance  thereof  commit- 
ted more  than  three  years  before  the 
fifing  of  the  indictment  is  barred  by 
limitations,  but  subsequent  overt  acts 
committed  under  the  old  conspiracy 
within  three  years  will  sustain  a  prose- 
cution for  the  conspiracy.  Ware  v.  U. 
S.  (1907)  154  Fed.  577,  84  C.  O.  A. 
503, 12  L.  R.  A.  (N.  S.)  1053,  12  Ann. 
Cas.  233,  writ  of  certiorari  denied 
(1907)  28  Sup.  Ct.  255,  207  U.  S.  588, 
52  L.  Ed.  353. 

An  overt  act  committed  by  one  of  al- 
leged co-conspirators  within  three 
years,  under  a  conspiracy  between  him 
and  the  defendant  formed  and  follow- 
ed by  an  overt  act  more  than  three 
years  before  the  filing  of  the  indict- 
ment, without  the  defendant's  consent 
or  agreement  within  the  three  years 
to  the  continued  existence  and  execu- 
tion of  the  conspiracy,  is  incompetent 
to  establish  its  existence  and  his  par- 
ticipation therein  within  three  years. 
Id. 

Proof  of  the  formation  by  defendant 
and  others  more  than  three  years  be- 
fore the  indictment  of  such  a  conspira- 
cy as  that  charged  in  the  indictment 
and  of  an  overt  act  thereunder  prior 
to  the  three  years  ia  insufficient  to 
sustain  the  charge  of  conspiracy  with- 
in the  three  years,  but  other  evidence 
of  the  existence  of  the  conspiracy  and 
of  defendant's  conscious  participation 
in  it  within  three  years  is  competent 
evidence  for  the  jury.     Id. 

Where  an  alleged  conspiracy  to  de- 
fraud the  United  States,  denounced  by 
this  section,  contemplated  various 
overt  acts  and  the  consequent  continu- 
ance of  the  conspiracy  beyond  the 
commission  of  the  first  one,  each  overt 
ict  gave  a  new,  separate,  and  distinct 
elect  to  the  conspiracy,  aad  constitut- 


ed another  crime,  so  that  a  prosecution 
was  not  barred  by  limitations  until 
three  years  after  the  commission  of 
the  last  overt  act  alleged.  Jones  v.  U. 
S.  (1908)  162  Fed.  417,  89  G.  C.  A. 
303,  writ  of  certiorari  denied  (1908) 
29  Sup.  Gt.  685,  212  U.  S.  576,  53  L. 
Ed.  657. 

Where  an  alleged  conspiracy  to  de- 
fraud the  United  States,  denounced  by 
R.  S.  §  5440  (embodied  herein),  con- 
templated various  overt  acts  and  the 
consequent  continuance  of  the  con- 
spiracy beyond  the  commission  of  the 
first  one,  each  overt  act  gave  a  new, 
separate,  and  distinct  effect  to  the  con- 
spiracy, and  constituted  another  crime, 
so  that  a  prosecution  was  not  barred 
by  limitations  until  three  years  after 
the  commission  of  the  last  overt  act 
alleged.  Jones  v.  U.  S.  (1908)  162 
Fed.  417,  89  C.  C.  A.  303,  writ  of  cer- 
tiorari denied  (190S)  29  Sup.  Ct  685, 
212  U.  S.  576,  53  L.  Ed.  657. 

Where  an  alleged  conspiracy  to  de- 
fraud the  United  States  contemplated 
various  overt  acts,  and  the  consequent 
continuance  of  the  conspiracy  beyond 
the  commission  of  the  first  one,  each 
overt  act  gives  a  new,  separate,  and 
distinct  effect  to  the  conspiracy,  and 
constitutes  another  crime,  and  a  prose- 
cution is  not  barred  until  three  years 
after  the  last  overt  act  averred  in  the 
indictment  Jones  v.  U.  S.  (1910)  179 
Fed.  584,  103  C.  O.  A.  142. 

While  under  this  section  the  grava- 
men of  the  offense  is  the  conspiracy, 
the  period  of  conspiracy  must  be  com- 
puted from  the  date  of  the  overt  act 
rather  than  the  formation  of  the  con- 
spiracy, and,  where  there  are  succes- 
sive overt  acts,  the  period  of  limita- 
tions must  be  computed  from  the  date 
of  the  last  of  them  to  which  there  ia 
appropriate  allegation  and  proof. 
Lonabaugh  v.  U.  S.  (1910)  179  Fed. 
476,  103  C.  C.  A.  56,  reversing  judg- 
ment U.  S.  v.  Lonabaugh  (D.  C.  1907) 
158  Fed.  814. 

Where  defendants  devised  a  scheme 
to  defraud,  consisting  of  plans  for  the 
sale  of  corporate  stock  by  false  rep- 
resentations to  be  carried  out  by 
means  of  correspondence  through  the 
post  office,  the  conspiracy  was  a  con- 
tinuing offense,  and  a  prosecution 
therefor  was  not  barred  until  three 
years  from  the  last  overt  act  Wilson 
v.  U.  S.  (1911)  190  Fed.  427,  111  C. 
C.  A.  231. 

Where  a  conspiracy  to  defraud  the 
United  States  of  public  lands  contem- 
plated various  overt  acts,  a  prosecu- 
tion begun  within  three  years  of  the 
last  overt  act  was  not  barred  by  sec- 
tion 1708,  ante.  Hedderly  v.  U.  S. 
(1912)  193  Fed.  561,  569,  114  C.  C. 
A.  227. 

The  essence  of  the  offense  made  pun- 
ishable by  this  section  is  not  the  de- 
vising of  a  scheme  or  artifice  to  de- 
fraud, but  the  using  of  the  mails  in 
pursuance    of    such    a    scheme    and   a 
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prosecution  thereunder  is  not  barred 
by  limitation  because  the  scheme  may 
have  been  devised  more  than  three 
years  prior  to  the  indictment,  where 
the  overt  acts  were  committed  within 
that  time.  Mitchell  v.  U.  S.  (1912) 
196  Fed.  874,  116  C.  C.  A.  436. 

Where,  in  a  prosecution  for  conspir- 
acy to  commit  a  crime  against  the 
United  States  in  violation  of  Cr.  Code, 
§§  37,  232,  et'  seq.,  the  indictments 
charged  the  first  overt  act  as  of  Janu- 
ary 20,  1908,  and  the  last  August  27, 

1911,  and  were  filed  February  6,  26, 

1912,  the  prosecution  was  not  barred 
by  limitations.  Ryan  v.  U.  8.  (C.  G.  A. 
1914)  216  Fed.  13. 

Where  a  conspiracy  to  defraud  the 
United  States  was  formed  more  than 
three  years  prior  to  the  indictment, 
and  acts  in  pursuance  thereof  were 
done  both  prior  to  and  within  the  three 
years'  prosecution  therefor  under  R. 
S.  |  5440  (embodied  herein),  it  is  not 
barred  by  the  limitation  imposed  by 
section  1708,  ante.     Houston  v.  U.  S. 

(1914)  217  Fed.  862,  133  C.  C.  A.  562. 
Limitations  held  not  to  run  against 

prosecution  for  conspiracy  to  defraud 
the  United  States  in  connection  with 
sale  of  zinc  to  it  until  payment  of 
check  therefor  or  giving  of  credit  by 
the  bank  of  deposit.     Meyer  v.  U.   S. 

(1915)  220  Fed.  800,  135  C.  C.  A.  564. 
A     prosecution     for     conspiracy     to 

commit  an  offense  arising  under  the 
bankruptcy  act  is  governed  by  the  gen- 
eral limitation  of  three  years  contained 
in  section  1708,  ante.  Rabinowitz  v. 
U.  S.  (1915)  222  Fed.  846,  138  O.  O. 
A.  272. 

R.  S.  §  5440  (embodied  herein),  pun- 
ishing conspiracies  to  commit  any  of- 
fense against  the  government,  or  to  de- 
fraud it,  is  a  part  of  the  revenue  laws, 
and  prosecutions  thereunder  are  lim- 
ited to  five  years  (R.  S.  |  1046,  ante, 
§  1710).  U.  S.  v.  Dustin  (C.  C.  1872) 
Fed.  Cas.  No.  15,012;  Same  v.  Fehren- 
back    (C.  C.   1875)   Id.  15,083. 

An  overt  act  being  necessary  to  sus- 
tain a  prosecution  for  conspiracy  to 
defraud  the  United  States,  under  this 
section,  the  statute  of  limitations  does 
not  begin  to  run  against  such  a  pros- 
ecution until  the  commission  of  an 
overt  act;  and  since  every  such  overt 
act  is  a  renewal  of  the  conspiracy,  a 
prosecution  may  be  instituted  within 
three  years  after  the  commission  of 
any  overt  act,  although  more  than  that 
length  of  time  may  have  elapsed  since 
the  conspiracy  was  first  formed  or  the 
first  of  such  acts  was  committed  there- 
under. U.  S.  v.  Bradford  (G.  G.  1905) 
148  Fed.  413,  judgment  affirmed  Brad- 
ford v.  U.  S.  (1907)  152  Fed.  616,  81 
C.  G.  A.  606,  writ  of  certiorari  denied 
(1907)  27  Sup.  Ct.  795,  206  U.  S.  563, 
51  L.  Ed.  1190. 

The  crime  defined  in  this  section, 
prescribing  punishment  "if  two  or 
more  persons  conspire  either  to  com- 
mit   any    offense    against    the    United 


States,  or  to  defraud  the  United 
States,  and  one  or  more  of  such  par- 
ties do  any  act  to  effect  the  object  of 
the  conspiracy,"  is  composed  of  the 
conspiracy  and  an  act  done  in  pursu- 
ance thereof;  and,  as  soon  as  the  one 
is  formed  and  the  other  committed,  the 
crime  is  consummated,  and  the  statute 
of  limitations  begins  to  run  against  a 
prosecution  therefor.  Subsequent  acts 
committed  pursuant  to  the  conspiracy 
do  not  render  it  a  continuing  crime. 
U.  S.  v.  Owen  (D.  C.  1887)  32  Fed. 
534. 

A  conspiracy  to  defraud  the  United 
States,  within  R.  S.  |  5440  (embodied 
herein),  is  not  "a  crime  arising  under 
the  revenue  laws,"  and  therefore  the 
persons  charged  therewith  cannot  be 
prosecuted  therefor,  under  sections 
1709  and  1710,  ante,  unless  they  be  in- 
dicted within  three  years  next  after 
the  alleged  commission  thereof.    Id. 

A  conspiracy  to  defraud  the  United 
States  by  making  unlawful  entries  of 
public  lands  cannot,  for  the  purpose 
of  avoiding  the  statute  of  limitations, 
be  split  up  into  different  conspiracies 
for  each  section  of  land  entered  or  for 
each  overt  act  done;  nor  can  it  be.  held 
that  there  is  a  new  conspiracy  by  the 
parties  to  the  original  conspiracy, 
whenever  a  new  party  is  brought  into 
the  scheme,  so  as  to  make  the  statute 
of  limitations  begin  to  run  from  that 
time.  U.  S.  v.  McGord  (D.  G.  1895) 
72  Fed.  159. 

Where  an  indictment  charged  that 
defendant  and  others  did,  on  the  18th 
day  of  April  1904,  unlawfully,  etc, 
conspire  together  to  commit  an  offense 
against  the  United  States,  and  the  ev- 
idence established  that  defendant  came 
into  the  conspiracy  in  October,  1902, 
while  the  indictment  was  found  June 
15,  1905,  the  offense  was  not  barred 
by  the  three-years'  limitation.  U.  S. 
v.  Francis  (D.  C.  1906)  144  Fed.  520, 
judgment  modified  Francis  v.  U.  S. 
(1907)  152  Fed.  155,  81  C.  C.  A.  407, 
writ  of  certiorari  denied  (1907)  27  Sup. 
Ct.  797,  206  U.  S.  565,  51  L.  Ed.  1191. 

Where  an  alleged  conspiracy  to  de- 
fraud the  United  States  out  of  public 
lands  was  formed  in  September,  1902, 
and  the  necessary  affidavits  to  consum- 
mate the  fraud  were  filed  on  the  7th 
and  8th  of  October,  1902,  the  filing  of 
such  affidavits  constituted  an  overt  act, 
which  started  limitations  against  a 
prosecution  for  conspiracy,  which  was 
barred  on  October  8,  1905,  under  sec- 
tion 1708,  ante,  limiting  prosecutions 
for  federal  offenseB  to  three  years  aft- 
er the  offense  shall  have  been  commit- 
ted. Ex  parte  Black  (D.  C.  1906)  147 
Fed.  832. 

The  crime  denounced  by  this  section 
consists  in  putting  a  corrupt  agree- 
ment into  active  operation,  and  hence 
limitations  run  from  the  date  of  the 
last  overt  act  committed  for  the  pur- 
pose of  completing  the  object  of  the 
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conspiracy.  XT.  8.  t.  Brace  (D.  0. 
1907)  149  Fed.  874. 

Where  a  conspiracy  to  defraud  the 
United  States  of  public  lands  was  orig- 
inally formed  in  one  federal  district, 
but  was  carried  out  by  means  of  false 
and  fraudulent  entries  of  such  lands  in 
another  district,  made  with  the  knowl- 
edge and  consent  of  all  the  conspira- 
tors, each  of  such  overt  acts  consti- 
tuted a  renewal  of  the  conspiracy  in 
the  latter  district,  and  the  offense  may 
be  prosecuted  in  either  district.  Ar- 
nold t.  Weil  (D.  C.  1907)  157  Fed. 
429. 

Defendants  entered  into  an  agree- 
ment, the  purpose  of  which  was  to 
obtain  title  to  a  large  tract  of  coal 
lands  from  the  United  States,  and  to 
rest  such  title  in  a  company  organised 
by  them  for  the  purpose.  Pursuant  to 
such  agreement,  they  procured  third 
persons  to  make  individual  entries  un- 
der the  statute  which  were  secured  by 
false  testimony.  Defendants  furnish- 
ed the  money  to  pay  for  the  land,  and, 
when  final  receipts  were  obtained,  they 
took  the  same,  paid  small  sums  to  the 
entrymen,  and  took  deeds  from  them 
to  the  company.  Held,  that  the  of- 
fense of  conspiracy  to  defraud  the 
United  States  within  the  meaning  of 
this  section,  which  such  acts  consti- 
tuted, was  not  complete  until  the  final 
receipts  held  by  defendants  were  sur- 
rendered and  patents  obtained,  from 
which  time  only  the  statute  of  limita- 
tions began  to  run.  U.  S.  v.  Lona- 
baugh  (D.  C.  1907)  158  Fed.  314,  judg- 
ment reversed  Lonabaugh  v.  U.  S. 
(1910)  179  Fed.  476,  103  C.  C.  A.  56. 

An  indictment  under  this  section,  for 
conspiracy  to  defraud  which  sets  out  a 
number  of  overt  acts  on  different 
dates,  is  either  bad  for  duplicity,  as 
charging  more  than  one  conspiracy  or, 
if  held  to  charge  a  single  continuing 
conspiracy,  the  offense  was  consum- 
mated when  the  first  overt  act  was 
committed,  and  from  that  date  the 
statute  of  limitations  began  to  run. 
U.  S.  v.  Biggs  (D.  C.  1907)  157  Fed. 
264,  judgment  affirmed  (1909)  29  Sup. 
Ct  181,  211  U.  S.  507,  53  L.  Ed.  805. 

60.  Yeans.— If  a  conspiracy  is  enter- 
ed into  within  the  jurisdiction  of  the 
trial  court,  the  indictment  will  lie  there, 
though  an  overt  act  is  shown  to  have 
been  committed  in  another  jurisdiction, 
or  even  in  a  foreign  country.  Hyde  v. 
Shine  (1905)  25  Sup.  Ct  760,  761,  199 
U.  S.  62,  50  L.  Ed.  90. 

The  requirement  of  Const  Amend. 
6  that  the  criminal  prosecution  shall  be 
had  in  the  state  and  district  where  the 
crime  is  committed  is  satisfied  by  lay- 
ing the  venue  of  the  trial  of  an  indict- 
ment for  conspiracy  to  defraud  the 
United  States,  contrary  to  R.  S.  §  5440 
(embodied  herein),  at  the  place  where 
in  overt  act  was  performed.  Hyde  v. 
U.  a  (1912)  32  Sup.  Ct.  793,  798,  225 
U.  &  347,  56  L.  Ed.  1114,  Ann*  Caa, 


1914A,  614,  affirming  judgment  (1910) 
35  App.  D.  C.  451. 

Where  conspirators  had  been  doing 
business  together  in  the  judicial  dis- 
trict in  which  they  were  tried  prior  to 
and  at  the  time  of  the  crime,  and  there 
was  no  evidence  that  they  had  been  to- 
gether outside  of  the  district,  the  jury 
could  find  the  conspiracy  to  have  been 
in  that  district  Marrash  v.  U.  S. 
(1909)  168  Fed.  225,  93  C.  C.  A.  511. 

A  charge  of  conspiracy  to  commit  an 
offense  against  the  United  States,  under 
thiB  section,  may  be  prosecuted  in  any 
district  where  an  overt  act  was  com- 
mitted. Robinson  v.  U.  S.  (1909)  172 
Fed.  105,  96  C.  C.  A-  307. 

Facts  held  to  warrant  an  inference 
that  the  conspiracy  to  defraud  the 
United  States  by  making  excessive  coal 
entries  in  the  names  of  dummy  entry- 
men  was  formed  in  Wyoming,  and  that 
the  defendants  were  properly  triable  in 
that  state.  U.  S.  v.  Wells  (1912)  192 
Fed.  870, 113  C.  C.  A.  194,  writ  of  cer- 
tiorari denied,  Wells  v.  U.  S.  (1912)  32 
Sup.  Ct.  842,  225  U.  S.  714,  56  L.  Ed. 
1269. 

A  conspiracy  to  do  an  unlawful  act, 
formed  in  one  district,  and  in  part  ex- 
ecuted there,  is  punishable  in  that  dis- 
trict, though  it  was  consummated  in 
other  parts  of  the  United  States.  U. 
S.  v.  Noblom  (C.  C.  1878)  Fed.  Cas.  No. 
15,896. 

Persons  who  had  not  been  in  Wyo- 
ming until  after  consummation  of  an  al- 
leged conspiracy  to  defraud  the  govern- 
ment by  unlawfully  obtaining  public  coal 
lands,  and  who  had  not  been  in  direct 
or  indirect  communication  with  any  one 
there,  should  not  be  removed  to  that 
state  for  trial  on  that  charge,  since  any 
offense  by  them  was  committed  else- 
where. Ireland  v.  Henkle  (C.  C.  1910) 
179  Fed.  993. 

An  indictment  charged  a  conspiracy 
to  defraud  the  United  States  by  mailing 
old  newspapers  for  the  purpose  of 
fraudulently  increasing  the  weight  of 
mail  matter.  Held,  that  if  the  fraudu- 
lent mailing  was  committed  within  the 
judicial  district  charged  in  the  indict- 
ment it  is  immaterial  where  the  alleged 
conspiracy  was  formed,  or  whether  or 
not  the  parties  thereto,  or  either  of 
them,  were  ever  within  such  district 
U.  S.  v.  Newton  (D.  C.  1892)  52  Fed. 
275. 

It  is  not  necessary  to  the  conviction 
of  persons  charged  with  a  conspiracy 
that  they  should  have  resided  within  the 
jurisdiction  of  the  court  trying  the  in- 
dictment at  the  time  the  conspiracy  was 
formed,  if  the  conspiracy  was  entered 
into,  and  had  its  headquarters,  in  that 
jurisdiction.  U.  S.  v.  Howell  (D.  C. 
1892)  56  Fed.  21. 

Where  a  conspiracy  to  defraud  the 
United  States  of  public  lands  was  orig- 
inally formed  in  one  federal  district, 
but  was  carried  out  by  means  of  false 
and  fraudulent  entries  of  such  lands  in 
another  district,  made  with  the  knowl- 
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edge  and  consent  of  all  the  conspira- 
tors, each  of  such  overt  acts  constituted 
a  renewal  of  the  conspiracy  in  the  lat- 
ter district,  and  the  offense  may  be 
prosecuted  in  either  district.  Arnold  v. 
Weil  (D.  O.  1907)  157  Fed.  429. 

Persons  charged  as  conspirators  to 
commit  a  federal  offense  held  properly 
tried  where  an  act  was  committed  by 
co-conspirators.  United  States  v.  Bed- 
din  (D.  C.  1912)  193  Fed.  798. 

Under  this  section  an  indictment  al- 
leging conspiracy  to  violate  the  White 
Slave  Traffic  Act,  and  setting  out  overt 
acts  done  within  jurisdiction  of  the 
court,  is  good,  notwithstanding  Const. 
Amend.  6,  as  to  venue  in  criminal  cas- 
es, though  conspiracy  was  formed  in  a 
foreign  country.  United  States  v.  Lin- 
ton (D.#  O.  1915)  223  Fed.  677. 

61.  Commissioner's  charges  for  draw- 
ing complaints.— Where  the  court  below 
has  allowed  a  commissioner's  charges 
in  excess  of  three  folios  for  drawing 
complaints,  its  action  will  not  be  dis- 
turbed, the  complaints  in  question  be- 
ing under  R.  S.  5440  (embodied  here- 
in), for  conspiracy,  R.  S.  §  2461,  ante, 
f  4980,  for  cutting  timber  on  the  public 
lands,  and  R.  S.  5§  5392,  5393,  post,  H 
10296,  10296,  for  perjury  and  suborna- 
tion of  perjury.  U.  S.  v.  Barber  (1891) 
11  Sup.  Ct  751,  140  U.  S.  177,  35  L. 
Ed.  398,  reversing  Barber  t.  U.  S.  (D. 
G.  1887)  35  Fed.  886. 

62.  Indictment  and  information- 
Form,  requisites,  and  sufficiency  in  gen- 
eral.—As  to  consolidation  of  indict- 
ments, see  §  1690,  ante,  and  notes 
thereunder. 

An  indictment  for  conspiracy,  under 
this  section,  must  sufficiently  charge  the 
conspiracy,  and  cannot  be  aided  by  the 
averment  of  acts  done  in  pursuance  of 
the  conspiracy.  U.  S.  v.  Britton  (1883) 
108  U.  S.  199,  2  Sup.  Ct  531,  27  L.  Ed. 
698. 

Indictments  for  conspiracy  to  defraud 
the  United  States  under  this  section 
considered,  and  held  sufficient  for  the 
purposes  of  a  proceeding  for  the  re- 
moval of  the  defendant  from  another 
district  for  trial  and  to  establish  prob- 
able cause  in  such  proceeding.  Green 
v.  MacDougaU  (1905)  26  Sup.  Ct  748, 
199  U.  S.  601,  50  L.  Ed.  328,  affirming 
order  U.  S.  v.  Green  (D.  O.  1905)  136 
Fed.  618. 

Clauses  in  indictment  charging  a  con- 
spiracy to  commit  an  offense  against 
the  United  States  cannot  be  resorted  to 
in  aid  of  averments  of  the  clause  setting 
forth  the  conspiracy.  Joplin  Mercan- 
tile Co.  v.  U.  S.  (1915)  35  Sup.  Ct 
291,  236  U.  S.  531,  59  L.  Ed.  705,  af- 
firming judgment  (1914)  213  Fed.  926, 
131  C.  C.  A.  160. 

In  an  indictment  under  this  section 
for  conspiring  to  defraud,  it  is  suffi- 
cient to  charge  an  unlawful  combina- 
tion and  agreement  as  actually  made, 
and,  in  addition,  to  describe  any  act  by 
one  of  the  parties,  as  an  act  relied  on 
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to  show  the  agreement  in  operation, 
without  showing  how  such  act  would 
tend  to  effect  the  object,  or  that  the  ob- 
ject was  actually  effected.  U.  S.  v. 
Benson  (1895)  70  Fed.  591,  17  C.  C. 
A.  293. 

An  indictment  under  R.  8.  |  5440 
(embodied  herein),  •  •  •  is  suffi- 
cient where  it  charges  that  the  defend- 
ants named  "unlawfully  did  conspire  to 
defraud  the  United  States,"  etc,  fol- 
lowed by  a  statement  of  the  nature 
and  purpose  of  the  conspiracy  and  the 
acts  done  to  effect  its  object  The  use, 
in  connection  with  the  verb  "conspire," 
of  other  words  or  phrases  of  similar 
import  such  as  "combine,"  "confed- 
erate," "agree  together,"  or  "agree  be- 
tween and  among  themselves,"  while 
usual  and  proper  in  indictments  for 
conspiracy,  is  not  essential,  since  such 
words  add  nothing  to  the  meaning  ex- 
pressed by  the  word  "conspire,"  as  de- 
fined by  lexicographers  and  as  used  in 
the  statute,  and  their  omission,  if  a  de- 
fect, is  one  of  form  only,  which  does 
not  tend  to  the  prejudice  of  the  defend- 
ants, and  must  therefore  be  disregard- 
ed, under  R.  S.  §  1025,  ante,  |  1691. 
Wright  v.  U.  S.  (1901)  108  Fed.  805, 
48  C.  C.  A.  37,  writ  of  certiorari  de- 
nied (1901)  21  Sup.  Ct  924,  181  U.  a 
620,  45  L.  Ed.  1031. 

An  indictment  charging  accused  with 
conspiring  to  devise  a  scheme  to  de- 
fraud persons  unknown  to  the  grand 
jury  is  not  insufficient  because  the 
names  are  not  stated  in  the  indictment, 
if  it  contains  a  true  averment  that  they 
are  unknown.  Miller  v.  U.  S.  (1904) 
133  Fed.  337,  66  C.  C.  A.  399. 

It  is  not  a  valid  objection  to  an  in- 
dictment charging  accused  with  conspir- 
ing to  defraud  persons  unknown  to  the 
grand  jury  that  it  shows  on  its  face  that 
defendants  were  also  guilty  of  the  of- 
fense, with  which  they  are  not  charged 
in  the  indictment,  of  conspiring  to  de- 
fraud persons  known  to  the  grand  jury. 
Id. 

The  first  part  of  a  count  in  an  in- 
dictment set  forth  that  certain  persons 
"unlawfully  did  conspire"  to  defraud 
the  United  States,  the  conspiracy  "to 
be  effected  in  the  manner  following; 
that  is  to  say" — and  the  following  part 
stated  the  details  of  the  alleged  con- 
spiracy. Held,  that  the  latter  part  is 
not  to  be  construed  as  a  videlicet  sep- 
arate from  the  charge  of  the  indict- 
ment, but  that  the  whole  sentence  may 
be  considered  as  the  charging  part 
Browne  v.  U.  S.  (1905)  145  Fed.  1,  76 
C.  C.  A.  31,  affirming  judgments  (C.  C. 

1903)  U.  S.  v.  Rosenthal  (C.  C.  1903) 
126  Fed.  766,  and  Same  v.  Cohn  (C.  C. 

1904)  128  Fed.  615,  and  writ  of  cer- 
tiorari denied  (1906)  26  Sup.  Ct  755, 
200  U.  S.  618,  50  L.  Ed.  623. 

While  a  charge  of  conspiracy  to  de- 
fraud the  United  States  under  this  sec- 
tion which  wholly  omits  some  essential 
element  of  the  offense,  cannot  be  aided 
by  the  statement  of  acts  done  to  effect 
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its  object,  this  does  not  prevent  refer- 
ence to  such  statement  for  the  purpose 
of  ascertaining  the  sense  in  which  terms 
are  used  in  charging  the  conspiracy. 
Stearns  t.  U.  S.  (1907)  152  Fed.  900, 
82  C.  C.  A.  4a 

An  indictment  charging  a  conspiracy, 
in  violation  of  this  section,  held  good. 
Hedderly  v.  U.  S.  (1912)  193  Fed.  061, 
114  C.  C.  A.  227. 

An  indictment  under  this  section  for 
conspiracy  to  defraud  the  United  States 
held  sufficient.  Houston  v.  U.  S.  (1914) 
217  Fed.  852,  133  C.  O.  A.  562. 

An  indictment  for  conspiracy  to  do 
an  unlawful  act  need  not  aver  the  means 
agreed  upon  whereby  the  conspiracy 
was  to  be  carried  into  effect.  U.  S.  r. 
Dennee  (C.  C.  1877)  Fed.  Cas.  No.  14,- 

The  crime  of  conspiracy  to  defraud 
the  United  States  is  materially  differ- 
ent from  the  offense  of  conspiracy  as 
it  existed  at  common  law,  and  every 
ingredient  of  the  offense  must  be  clear- 
Ij  alleged.  U.  S.  v.  Walsh  (C.  C.  1878) 
Fed.  Cas.  No.  16,636. 

If  an  indictment  under  this  section 
charges  conspiracy  by  two  or  more  per- 
sons, but  is  an  indictment  of  one  only, 
it  is  good  on  demurrer.    Id. 

It  is  not  sufficient  to  charge  a  con- 
spiracy to  defraud  the  United  States  in 
the  general  language  of  R.  S.  5  5440 
(embodied  herein).  In  re  Benson  (G. 
C.  1893)  58  Fed.  962,  applying  U.  S.  y. 
Hess  (1888)  8  Sup.  Ct  571,  124  U.  S. 
483,  31  L.  Ed.  516. 

It  is  no  objection  to  an  indictment  for 
conspiracy  that  the  agreement  consti- 
tuting the  conspiracy  is  laid  in  the 
words  of  the  statute.  U.  S.  v.  White 
(C.  C.  1909)  171  Fed.  775. 

An  indictment  under  this  section, 
making  it  an  offense  to  conspire  either 
to  commit  any  offense  against  the  Unit- 
ed States  or  to  defraud  the  United 
States,  must  charge  the  act  constituting 
the  offense  with  reasonable  certainty, 
and  not  by  mere  inference. '  U.  S.  v.  At- 
lanta Journal  Co.  (C.  G.  1911)  185  Fed. 
656. 

To  constitute  a  good  information  or 
indictment,  under  this  section,  it  must 
charge  that  the  conspiracy  was  to  do 
some  act  made  a  crime  by  the  laws  of 
the  United  States,  and  must  state  with 
sufficient  certainty  the  offense  intended 
to  be  committed,  and  must  then  state 
some  act  done  by  one  of  the  conspira- 
tors towards  effecting  the  object  of  the 
conspiracy.  U.  S.  v.  Watson  (D.  O. 
1883)  17  Fed.  145. 

This  section  makes  it  a  crime  to  con- 
tpire  to  defraud  the  United  States  in 
any  manner,  and  a  count  in  an  indict- 
ment is  not  demurrable  because  It 
charges  a  conspiracy  to  defraud,  with- 
out setting  forth  the  means  by  which 
the  fraud  is  to  be  consummated.  U.  S. 
t.  Gordon  (D.  C.  1884)  22  Fed.  250. 

To  constitute  a  good  indictment  under 
this  section,  it  must  charge  that  the 
conspiracy  was  to  do  some  act  made  a 
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crime  by  the  laws  of  the  United  States, 
and  it  must  state  with  such  reasonable 
certainty  the  acta  intended  to  be  ef- 
fected or  carried  out  by  the  agreement 
of  the  parties,  so  that  it  can  be  seen 
the  object  of  the  conspiracy  was  a 
crime  against  the  United  States.  The 
conspiracy  or  agreement  and  the  doing 
of  some  act  in  furtherance  of  it  make 
up  the  offense.  The  object  of  it,  how- 
ever, is  a  requisite  of  the  indictment. 
In  re  Wolf  (D.  G.  1886)  27  Fed.  606, 
611. 

An  indictment  under  this  section 
must  charge  three  things:  (1)  A  con- 
spiracy; (2)  either  to  commit  some 
offense  against  the  United  States,  or  to 
defraud  the  United  States;  (3)  the 
doing  of  Borne  act  to  effect  the  object 
of  the  conspiracy.  U.  S.  v.  Adler  (D. 
G.  1892)  49  Fed.  736. 

In  construing  an  indictment  based  on 
R.  S.  |  5440  (embodied  herein),  for 
conspiring  to  defraud  the  United 
States,  on  demurrer,  under  the  liberal 
rule  required  by  section  1691,  ante, 
which  provides  that  an  indictment  shall 
not  be  deemed  insufficient  by  reason  of 
any  defect  of  form  which  shall  not  tend 
to  the  prejudice  of  the  defendant,  a 
statement,  in  the  first  count,  of  the 
general  scheme  of  the  conspiracy,  its 
purpose,  and  the  intended  manner  of 
its  accomplishment,  and  of  the  powers 
of  one  of  the  alleged  conspirators  as  an 
officer  of  the  United  States,  must  be 
read  into  every  count,  whether  it  de- 
scribes a  conspiracy  or  an  overt  act. 
U.  S.  v.  Greene  (D.  O.  1902)  115  Fed. 
843. 

In  an  indictment  for  conspiracy  to  de- 
fraud the  United  States,  it  is  sufficient 
that  the  means  be  set  out  with  such 
particularity  as  to  put  defendant  on 
notice  of  what  he  is  to  meet.  U.  S.  v. 
Raley  (D.  C.  1909)  173  Fed.  159. 

Requisites  of  an  indictment  under  this 
section  for  conspiracy  to  commit  an 
offense  against  the  United  States,  con- 
sidered. U.  S.  v.  Wupperman  (D.  C. 
1914)  215  Fed.  135. 

Indictment  held  to  charge  employes, 
agents,  or  officers  of  corporation  with 
conspiracy  to  defraud  the  United  States, 
under  this  section,  and  not  conspiracy 
to  violate  Oleomargarine  Act,  |  17, 
ante,  {  6229,  and  hence  It  was  suffi- 
cient. U.  S.  v.  Orr  (D.  C.  1915)  223 
Fed.  220. 

Indictment  for  conspiracy  to  violate  a 
law  of  the  United  States  need  not  set 
out  the  means  to  be  used,  or  that  they 
were  a  part  of  the  agreement,  or  what 
each  conspirator  is  to  do,  or  the  char- 
acter of  the  acts  to  be  performed.  U. 
S.  v.  Dahl  (D.  O.  1915)  225  Fed.  909. 

63.  —  Motive  and  Intent^-An  in- 
dictment for  conspiracy  to  commit  an 
offense  against  the  United  States  need 
not  allege  that  defendants  "feloniously" 
conspired;  as  felonious  intent  is  not 
a  part  of  the  description  of  the  offense 
in  the  statute,  and  the  infamous  char- 
acter of   the   punishment  affixed   does 
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not  of  itself  render  the  offense  a  felony. 
Bannon  v.  U.  S.  (1895)  15  Sup.  Ct 
467,  468,  156  U.  S.  464,  39  L.  Ed.  494. 

An  indictment  charging  a  defendant 
with  a  conspiracy  to  "commit  an  of- 
fense against  the  United  States"  must 
state  an  agreement  to  do  acts  which,  if 
done,  would  constitute  a  specific  of- 
fense; and  where  an  intent  is  an  es- 
sential part  of  such  offense,  as  defined 
by  the  statute,  such  intent  must  be 
ay  erred.  Green  y.  MacDougall  (1905) 
26  Sup.  Ct.  748,  199  U.  S.  601,  50  L. 
Ed.  328,  affirming  order  (D.  C.  1905) 
136  Fed.  618. 

In  an  indictment  against  a  distiller 
for  conspiracy  to  defraud  the  United 
States,  it  is  not  essential  to  state,  in 
addition  to  an  intent  to  defraud,  the 
facts  showing  such  intent.  U.  S.  v. 
Ulrici  (C.  C.  1875)  Fed.  Cas.  No.  16,- 
5£4. 

Where  it  is  alleged  that  certain  per- 
sons confederated  to  do  a  lawful  act 
by  criminal  means,  the  indictment  must 
charge  that  the  means  employed  were 
attended  by  a  corrupt  motive.  •  U.  S.  v. 
Moore  (C.  C.  1909)  173  Fed.  122. 

In  an  indictment  for  conspiracy,  the 
corrupt  motive  may  be  alleged,  by 
charging  that  the  object  is  to  accom- 
plish an  unlawful  act,  in  which  case 
the  intent  is  made  to  appear  by  the 
charge  of  a  combination  to  do  the  un- 
lawful act,  or  by  charging  a  combination 
to  do  the  lawful  act,  or  the  act  inno- 
cent in  itself  by  unlawful  means,  where 
the  intent  must  appear  by  allegation 
of  the  means.    Id. 

An  indictment  under  this  section  for 
conspiracy  to  defraud,  which  sets  out 
the  unlawful  agreement,  need  not  aver 
an  intent  upon  the  part  of  the  accused 
to  defraud  the  United  States.  U.  S. 
y.  Stone  (D.  G.  1905)  135  Fed.  392. 

64.  — —  Time  and  place  of  conspiracy 
or  act  to  effect  object.— The  exact  place 
of  the  formation  of  a  conspiracy  to 
use  the  mails  to  defraud,  denounced  by 
R.  S.  §  5480,  post,  §  10385,  need  not 
be  stated  in  the  indictment  which  lays 
the  venue  in  the  place  where  an  overt 
act  was  committed.  Brown  v.  Elliott 
(1912)  32  Sup.  Ct.  812,  225  U.  S.  392, 
56  L.  Ed.  1136. 

The  time  and  place  of  conspiracy 
must  be  alleged  in  the  indictment  U. 
S.  v.  Sowers  (C.  C.  1835)  Fed.  Cas. 
No.  16,353. 

It  is  not  necessary  to  set  forth  the 
county  in  which  an  alleged  conspiracy 
was  formed,  in  violation  of  Act  March 
2,  1867  (14  Stat.  484),  this  section  as 
originally  enacted,  and  it  may  be  re- 
jected as  surplusage.  U.  S.  v.  Smith 
(C.  C.  18G9)  Fed.  Cas.  No.  16,322. 

The  indictment  must  allege  the  time 
and  place  of  the  act  done  to  effect  the 
object  of  the  conspiracy,  so  as  to  iden- 
tify the  act,  and  show  that  it  postdated 
the  conspiracy,  and  was  not  merely  a 
part  of  it.  U.  S.  v.  Milner  (C.  C. 
1888)  36  Fed.  890. 

An  indictment  under  this  section  for 
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conspiracy  to  defraud  the  United  States 
is  not  insufficient  because  it  charges 
that  the  conspiracy  was  formed  on  a 
date  more  than  three  years  prior  to 
the  time  it  was  found,  and  sets  oat 
overt  acts  at  different  times  thereafter 
up  to  and  within  the  three  years,  where 
it  is  also  charged  that  the  conspiracy 
was  in  continuous  operation  and  con- 
tinuously in  process  of  execution  at  all 
times  down  to  that  of  the  last  overt 
act  specified.  U.  S.  v.  Eccles  (C.  G. 
1910)  181  Fed.  906. 

Where  an  indictment  for  conspiracy 
in  violation  of  this  section  alleged  the 
formation  of  the  conspiracy  on  Septem- 
ber 1,  1901,  and  that  on  April  10,  1905, 
within  the  period  of  limitation,  de- 
fendants, in  furtherance  of  the  con- 
spiracy and  to  carry  out  and  effect  its 
object,  performed  certain  overt  acts 
specified,  each  being  alleged  to  have 
taken  place  within  three  years  prior  to 
the  indictment,  the  indictment  suffi- 
ciently charged  that  the  original  con- 
spiracy was  continuously  in  existence, 
and  was  not  defective  as  indicating  that 
the  overt  acts  only,  and  not  the  con- 
spiracy, had  been  committed  within 
three  years,  though  it  did  not  in  terms 
allege  a  new  or  renewed  conspiracy. 
U.  S.  y.  Barber  (D.  C.  1907)  157  Fed. 
889. 

An  indictment  for  a  conspiracy,  charg- 
ing that  overt  acts  occurred  at  places 
within  the  jurisdiction  of  the  court, 
sufficiently  charges  the  venue.  U.  S. 
v.  Aviles  (D.  C.  1915)  222  Fed.  474. 

Under  section  1691,  ante,  an  indict- 
ment charging  a  conspiracy  held  to  suf- 
ficiently show  the  time  of  the  conspir- 
acy.   Id. 

65.  —  Overt  acts  and  success  of 
conspiracy ^— An  indictment  for  conspir- 
acy, under  this  section,  must  allege 
some  overt  act  on  the  part  of  the  de- 
fendants as  well  as  the  fact  of  the  un- 
lawful agreement  U.  S.  v.  Reichert 
(C.  C.  1887)  32  Fed.  142;  Same  ?. 
Watson  (D.  C.  1883)  17  Fed.  145. 

An  indictment  setting  forth  various 
acts  performed  by  several  of  the  de- 
fendants in  furtherance  of  the  con- 
spiracy is  not  effective  as  to  a  defend- 
ant as  against  whom  it  fails  to  aver 
the  commission  of  any  such  act;  the 
gist  of  the  offense  being  the  unlawful 
combination,  although  an  overt  act  by 
one  or  more  of  the  parties  must  be  al- 
leged and  proved.  Bannon  v.  U.  S. 
(1895)  15  Sup.  Ct.  467,  469,  156  U.  S. 
464,  39  L.  Ed.  494. 

An  indictment  under  this  section 
charging  a  conspiracy  to  defraud  the 
United  States  by  depriving  it  of  the 
title  to  certain  lands  by  means  of  a 
fraudulent  entry  under  the  homestead 
laws,  which  avers  that  the  entry  was 
made,  and  that  by  means  of  it  the  ac- 
cused obtained  possession  of  the  land, 
and  cut  the  timber  thereon,  is  sufficient, 
and  need  not  allege  that  the  land  was 
subject  to  homestead  entry.  The  con- 
spiracy constitutes  the  offense,  and  it 
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need  not  be  shown  how  the  overt  act 
tended  to  effect  its  purpose,  or  that  it 
was  successful  Gantt  t.  U.  S.  (1901) 
108  Fed.  61,  41  G.  G.  A.  210. 

An  indictment  under  this  section 
charging  that  defendants  conspired  to- 
gether to  defraud  the  United  States  of 
the  title  to  and  possession  of  large 
tracts  of  public  lands,  and  averring 
overt  acts,  is  sufficient  without  aver- 
ring the  means  employed ;  the  gist  of 
the  offense  being  the  unlawful  combina- 
tion. Perrin  v.  U.  S.  (1909)  109  Fed. 
17,  94  C.  C.  A.  385;  Benson  v.  Same 
(1909)  109  Fed.  31,  94  G.  G.  A.  399. 

In  an  indictment  under  this  section 
for  conspiracy  to  commit  an  offense 
against  the  United  States  by  bringing 
Chinamen  into  the  country  from  Mexi- 
co in  violation  of  the  statute  by  means 
of  a  certain  vessel,  the  provisioning  of 
inch  vessel  for  the  outward  voyage  and 
the  sailing  of  such  vessel  from  an 
American  port  to  Mexico  for  the  pur- 
pose of  accomplishing  the  purpose  of 
the  conspiracy  may  be  averred  as  overt 
ads.  Daly  v.  U.  S.  (1909)  170  Fed. 
321.  95  C.  C.  A.  107. 

While  the  conspiracy  denounced  by 
this  section  is  not  punishable  until  the 
commission  of  some  overt  act  in  pursu- 
ance thereof,  the  offense  consists  of  the 
conspiracy  alone,  so  that  the  validity 
of  an  indictment  thereunder  must  be 
tested  by  averments  concerning  the  con- 
spiracy unaided  by  those  in  respect  to 
the  overt  acts  committed  thereunder. 
Dwinnell  v.  U.  S.  (1911)  186  Fed.  754, 
108  C.  C.  A-  624. 

A  demurrer  to  an  indictment  for  con- 
spiracy held  not  to  challenge  the  suffi- 
ciency of  the  indictment,  so  far  as  it 
charges  a  conspiracy  as  distinguished 
from  allegations  of  overt  acts.  Hed- 
derly  v.  U.  S.  (1912)  193  Fed.  561,  114 
C.  C.  A.  227. 

It  is  sufficient  to  allege  that  the' overt 
acts  were  done  "in  pursuance"  of  the 
conspiracy.  U.  S.  v.  Boy  den  (G.  0. 
1868)  Fed.  Gas.  No.  14,632;  Same  v. 
Dustin  (C.  C.  1869)  Id.  15,011. 

If  an  overt  act  in  violation  of  law  is 
charged  as  in  pursuance  of  a  previous 
conspiracy,  it  is  sufficient.  U.  S.  v. 
Dostm  (G.  G.  18G9)  Fed.  Gas.  No.  15,- 
011. 

Allegations  of  the  overt  act  are  not 
required  to  be  as  full  and  minute  in  an 
indictment  for  conspiracy  as  in  an  in- 
dictment for  fraud  without  any  con- 
ipiracy.    Id. 

An  indictment  under  Act  March  2, 
1867,  8  30,  is  sufficient,  if  it  charges  an 
unlawful  combination  as  actually  made, 
and  an  act  by  one  of  the  parties  as  an 
act  intended  to  be  relied  upon  to  show 
the  agreement  in  operation,  although  it 
does  not  appear  in  what  manner  the* 
set  described  would  tend  to  effect  the 
object  of  the  conspiracy.  U.  S.  v. 
Donau  (O.  C.  1873)  Fed.  Cas.  No.  14,- 

m. 

An  indictment  for  conspiracy  to  de- 
fraud the  government  must  allege  an 


overt  act    U.  S.  ▼.  Blunt  (C.  G.  1875) 
Ped.  Gas.  No.  14,615. 

An  allegation  that  defendants  tender- 
ed an  agreement  to  pay  money  to  cer- 
tain federal  officials,  to  wit,  the  officers 
of  court  of  the  United  States,  acting 
under  the  authority  of  the  government 
of  the  United  States  for  the  Southern 
division  of  the  Northern  district  of 
Alabama,  is  bad  as  a  description  of  an 
act  of  one  or  more  of  the  conspirators 
to  effect  the  object  of  a  conspiracy  un- 
der this  section,  being  too  indefinite  to 
identify  either  the  agreement  or  the 
tender,  even  were  it  clear  whether  the 
agreement  was  tendered  to  the  officials 
or  to  somebody  else.  U.  S.  v.  Milner 
(G.  G.  1888)  36  Fed.  890. 

An  allegation  that  defendants  enter- 
ed into  an  agreement  which  was  cor- 
rupt, and  with-  a  bad  intent,  does  not 
sufficiently  describe  the  act  done  to  ef- 
fect the  object  of  the  conspiracy,  since 
it  fails  to  show  whether  the  agreement 
was  written  or  oral,  active  or  passive, 
and  leaves  uncertain  the  matter  and 
persons  concerned.  U.  S.  v.  Milner  (G. 
C.  1888)  36  Fed.  800. 

An  indictment  need  not  charge  the 
commission  of  an  overt  act  in  further- 
ance of  the*  conspiracy,  but  it  is  suffi- 
cient if  it  charges  that  the  conspiracy 
was  to  do  some  criminal  act  U.  S.  v. 
Gardner  (G.  G.  1890)  42  Fed.  829. 

In  an  indictment  for  conspiracy,  the 
averment  of  the  commission  of  larceny, 
which  was  the  object  of  the  conspir- 
acy, sufficiently  charges  an  overt  act  in 
furtherance  of  the  conspiracy.    Id. 

An  indictment  for  conspiracy  to  de- 
fraud the  United  States  by  a  false  in- 
voice is  not  vitiated  by  the  particular- 
ity with  which  the  overt  act  is  set 
forth,  if  the  conspiracy  of  itself  be  suf- 
ficient. U.  S.  v.  Stamatopoulos  (G.  G. 
1908)  164  Fed.  524. 

An  indictment  under  this  section 
must  not  only  charge  the  conspiracy, 
but  one  or  more  overt  acts.  U.  S.  v. 
Kissel  (C.  C.  1909)  173  Fed.  823,  re- 
versed (1910)  31  Sup.  Ct  124,  218  U. 
S.  601,  54  L.  Ed.  1168. 

Where  the  information  does  not  con- 
tain a  sufficient  averment  of  any  act 
done  by  any  one  of  the  conspirators  to 
effect  and  carry  out  the  object  and  pur- 
pose of  the  alleged  conspiracy,  it  must 
be  quashed.  United  States  v.  Watson 
(D.  C.  1883)  17  Fed.  145. 

Aq  indictment  charging  conspiracy  to 
obstruct  the  mails  is  not  restricted  to 
the  allegation  of  a  single  overt  act  in 
pursuance  thereof,  since  the  gist  of  the 
offense  is  the  conspiracy.  U.  S.  v. 
Debs  (D.  C.  1895)  65  Fed.  210. 

It  is  not  necessary,  in  charging  a  con- 
spiracy, under  this  section,  to  aver  that 
it  succeeded,  but  the  crime  is  complete 
when  the  conspiracy  is  shown,  and  that 
one  or  more  of  the  parties  have  done 
some  act  to  effect  the  object  of  the 
conspiracy.  U.  S.  v.  Greene  (D.  O. 
1902)  115  Fed.  343. 

An  overt  act  must  be  alleged  in  ail 
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indictment  for  conspiracy  as  an  essen- 
tial element  of  that  offense.  Ex  parte 
Black  (D.  C.  1906)  147  Fed.  832. 

In  a  prosecution  for  conspiracy,  it 
is  not  necessary  to  charge  all  the  overt 
acts  done  or  necessary  to  be  done  to 
render  the  object  of  the  conspiracy  ef- 
fective, or  to  charge  that  the  unlawful 
conspiracy  proceeded  to  a  successful 
determination  as  designed;  it  being 
sufficient  that  the  conspiracy,  unless  in- 
terrupted, might  have  accomplished  its 
unlawful  purpose.  U.  S.  v.  Burkett 
(D.  C.  1907)  150  Fed.  208. 

Where  an  overt  act  alleged  in  an  in- 
dictment for  conspiracy  must  be  qual- 
ified by  circumstances  to  make  it  rele- 
vant to  the  particular  conspiracy 
charged,  it  should  be  pleaded  with  the 
circumstances  which  make  it  relevant. 
Tillinghast  v.  Richards  (D.  C.  1915) 
225  Fed.  226. 

Where  the  jurisdiction  of  the  court 
depends  solely  upon  an  overt  act  alleg- 
ed in  an  indictment  for  conspiracy,  it 
must  be  alleged  with  all  the  certainty 
of  any  other  jurisdictional  fact,  and  the 
connection  between  the  overt  act  and 
the  conspiracy  must  be  made  to  appear 
specifically.    Id. 

Allegations  of  overt  acts  that  defend- 
ants had  bought  palm  oil,  etc.,  held  too 
uncertain  to  make  possible  a  construc- 
tion of  an  indictment  for  conspiracy  to 
defraud  United  States  by  removing  ole- 
omargarine from  factory  untaxed  as 
charging  conspiracy  to  defraud  by  un- 
lawful or  covert  manufacture.    Id. 

An  indictment  for  conspiracy  must 
plainly  set  out  the  overt  acts,  or  some 
of  them,  and  if  one  was  to  do  the  overt 
act,  and  the  other  should  aid  him,  the 
indictment  necessarily  and  properly 
charges  what  each  was  to  do.  U.  S.  v. 
Rogers  (D.  C.  1915)  226  Fed.  512. 

66. Joinder  of  parties.— Officers 

in  the  revenue  service,  who  conspire 
with  others  to  defraud  the  United 
States,  may  be  prosecuted  therefor,  un- 
der section  5889,  ante,  or  they  may  be 
joined  with  the  individual  conspirators 
in  an  indictment  under  R.  S.  §  5440 
(embodied  herein).  Grunberg  v.  U.  S. 
(1906)  145  Fed.  81,  76  C.  O.  A.  51. 

When  certain  persons  combine  to  per- 
form certain  acts,  and  some  of  them 
combine  with  others  engaged  in  totally 
different  acts,  though  all  may  have  a 
similar  general  purpose  in  view,  it  is 
improper  to  join  them  in  an  indictment 
for  conspiracy.  Wilson  v.  U.  S.  (1911) 
190  Fed.  427,  111  O.  O.  A.  231. 

Where  there  was  evidence  of  the 
original  formation  of  a  single  joint  con- 
spiracy among  the  defendants  to  sell 
the  stock  of  a  corporation  by  false  and 
fraudulent  representations  and  of  an 
original  community  of  interests  and 
general  plan  in  which  all  the  defendants 
participated,  to  a  greater  or  less  de- 
gree, they  were  not  improperly  joined 
in  an  indictment  because  they  later 
formed  agencies  to  sell  the  stock  in  dif- 
ferent  parts   of   the   country,   though 
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some  of  the  defendants  profited  from 
one  agency,  some  from  another,  and 
one  from  both.    Id. 

Under  R.  S.  |  5480,  post,  |  10385, 
where  five  persons  were  joined  in  six 
indictments,  the  five  for  fraudulent  use 
of  the  mails  under  such  section,  and 
one  for  conspiracy  under  section  5440 
(embodied  herein),  the  fact  that  the 
conspiracy  indictment  charged  conspir- 
acy against  the  defendants  and  divers 
persons  unknown  did  not  prevent  its 
consolidation  with  the  others.  Eman- 
uel v.  U.  S.  (1912)  196  Fed.  317,  116 
C.  C.  A.  137. 

Though  a  revenue  officer  is  liable  to  a 
greater  penalty  than  other  persons,  he 
may  be  joined  in  the  same  indictment 
with  others;  but  in  such  case  he  will 
be  liable  in  his  individual  capacity.  U. 
S.  v.  Boyden  (C.  C.  1868)  Fed.  Cas. 
No.  14,632. 

An  internal  revenue  officer,  named  as 
such  in  the  indictment,  cannot  be  joint- 
ly indicted  with  a  private  person  for 
conspiracy  to  defraud  the  revenue.  U. 
S.  v.  McDonald  (C.  C.  1876)  Fed.  Cas. 
No.  15,670. 

There  is  no  impropriety  in  joining  in 
one  indictment,  under  this  section,  a 
charge  of  conspiracy  against  a  private 
individual,  and  against  a  member  of  a 
board  of  examining  surgeons  appointed 
by  the  commissioner  of  pensions.  U. 
S.  v.  Van  Leuven  (D.  C.)  62  Fed.  62, 
distinguishing  U.  S.  v.  McDonald  (G. 
C.  1876)  Fed.  Cas.  No.  15,670. 

67.  —  Joinder  of  counts,  and  ref- 
erence between  counts.— See,  also,  notes 
under  §  1690,  ante. 

Charges  against  the  same  defendants 
for  conspiracy  to  defraud  the  United 
States,  based  on  R.  S.  §  5440  (embodied 
herein),  and  for  receiving  money  from 
their  alleged  coconspirator  for  aiding 
to  procure  a  contract  from  the  govern- 
ment, and  for  services  rendered  in  re- 
lation to  the  same,  based  on  R.  S,  I 

1781,  post,  §§  10280,  10282,  and  R.  S.  | 

1782,  post,  §  10283,  defendants  being 
clerks  in  a  department,  and  such  charg- 
es all  relating  to  the  same  transaction, 
may  properly  be  joined  in  different 
counts  in  the  same  indictment  under 
section  1024.  McGregor  v.  U.  S.  (1904) 
134  Fed.  187,  69  C.  C.  A.  477. 

Under  section  1690,  ante,  counts  for 
using  tbe  mails  to  defraud,  in  violation 
of  R.  S.  §  5480  (post,  §  10383),  and  for 
conspiracy  to  commit  such  offense  un- 
der R.  S.  §  5440  (embodied  herein), 
where  based  upon  the  same  transaction, 
may  be  joined  in  one  indictment.  U.  S. 
v.  Clark  (D.  C.  1903)  125  Fed.  92. 

Where  the  second  and  subsequent 
counts  of  an  indictment  for  conspiracy 
to  defraud  the  United  States  out  of 
*  public  lands  selected  and  to  be  select- 
ed charged  that  the  conspiracy  was  en- 
tered into  "under  circumstances  and 
conditions  set  forth  in  the  said  first 
count";  that  the  defendants  conspired 
to  defraud  the  United  States  out  of  the 
title  to  public  lands  "by  obtaining  from 
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the  said  United  States  by  means  of  the 
false  and  fraudulent  practice  described 
in  the  said  first  count,"  and  appropriat- 
ing such  title  for  their  benefit  "as  in 
the  said  first  count  set  forth,"  and 
"that,  in  pursuance  of  the  said  unlaw- 
ful conspiracy ,"  and  "to  effect  the  ob- 
ject of  the  same,"  the  alleged  overt  act 
was  done;  and  that  the  described  pub- 
lic lands  were  selected  by  the  defend- 
ants 'in  pursuance  of  the  same  fraud- 
ulent practice,  and  in  the  manner  and 
by  the  means  in  said  first  count  set 
forth*'— the  references  in  such  second 
and  subsequent  counts  to  the  matter  in 
the  first  count  are  sufficiently  full  to  in- 
corporate such  matter  into  them,  so  as 
to  make  unnecessary  the  repetition  of 
the  language  of  the  first  count  in  the 
succeeding  counts.  Hyde  v.  U.  S. 
(1906)  27  App.  D.  C.  362. 

68. Duplicity.— See,    also,    notes 

under  f  1690,  ante. 

The  crime  of  conspiracy  to  defraud 
the  United  States,  within  this  section,  is 
not  necessarily  complete  when  the  first 
OTert  act  is  committed;  but,  where  it 
contemplates  a  series  of  acts,  it  is  a 
continuing  offense  as  to  all  conspirators 
who  have  not  withdrawn  therefrom  as 
long  as  any  act  or  acts  are  committed 
by  one  or  more  of  them  in  furtherance 
of  the  object  thereof;  and  such  acts 
are  not  separate  and  distinct  offenses, 
bat  a  part  of  the  substantive  offense, 
and  may  be  charged  in  the  same  count 
of  an  indictment,  without  rendering  it 
bad  for  duplicity.  IT.  S.  v.  Eccles  (C. 
C.  1910)  181  Fed.  906. 

The  charging  in  a  single  count  of  an 
indictment  under  this  Bection  for  con- 
spiracy to  commit  an  offense  against 
the  United  States,  of  more  than  one  dis- 
tinct and  separate  overt  act,  is  not 
charging  separate  and  distinct  offenses, 
and  does  not  render  the  indictment  bad 
for  duplicity.  Stanley  y.  U.  S.  (1912) 
195  Fed.  896,  115  C.  C.  A.  584. 

That  an  indictment  under  this  sec- 
tion for  conspiracy  shows  in  charging 
overt  acts  that  the  completed  offense 
charged  as  the  object  of  the  conspiracy 
was  committed  does  not  render  it  bad 
for  duplicity.     Id. 

An  indictment  which  charges  a  single 
conspiracy  to  commit  distinct  offenses 
is  not  duplieitous.  John  Gund  Brewing 
Co.  v.  U.  S.  (1913)  206  Fed.  386,  124 
C.  C.  A.  268,  modifying  opinion  (1913) 
204  Fed.  17,  122  C.  O.  A.  331. 

An  indictment  charging  a  bankrupt 
and  another  with  conspiracy  to  con- 
ceal property  from  the  bankrupt's  trus- 
tee, and  also  alleging  such  concealment 
by  the  bankrupt,  is  not  bad  for  duplici- 
ty. Steigman"  v.  F.  S.  (1915)  220  Fed. 
63, 135  C.  C.  A.  631. 

There  is  no  impropriety  in  joining  in 
one  indictment,  under  this  section,  a 
charge  of  conspiracy  against  a  private 
individual,  and  against  a  member  of  a 
board  of  examining  surgeons  appointed 
by  the  commissioner  of  pensions.  U. 
8.  y.  Van  Leuven  (D.  C.  1894)  62  Fed. 


62,  distinguishing  TJ.  S.   v.  McDonald 
(O.  O.  1876)  Fed.  Cas.  No.  15,670. 

A  conspiracy  to  defraud  the  United 
States  is  punishable  under  the  statute, 
notwithstanding  the  fact  that  the 
scheme  to  defraud  was  originally  devis- 
ed and  entered  into  at  a  time  so  remote 
that  a  prosecution  for  acts  then  done 
would  be  barred  by  limitation,  when  it 
was  continuous  in  its  operation,  and 
overt  acts  have  been  committed  there- 
under within  the  period  of  limitation; 
and  an  indictment,  wbirh  after  reciting 
the  original  scheme,  charges  a  conspir- 
acy at  a  later  date  to  apply  it,  in  pur- 
suance of  which  overt  acts  were  com- 
mitted, is  not  objectionable  on  the. 
ground  of  duplicity.  U.  S.  v.  Greene 
(D.  C.  1902)  115  Fed.  343. 

The  crime  of  conspiracy  to  defraud 
the  United  States,  within  this  section, 
is  not  necessarily  complete  when  the 
first  overt  act  is  committed ;  but,  where 
it  contemplates  a  series  of  acts,  it  is 
a  continuing  offense  as  to  all  conspira- 
tors who  have  not  withdrawn  there- 
from as  long  as  any  act  or  acts  are 
committed  by  one  or  more  of  them  in 
furtherance  of  the  object  thereof;  and 
such  acts  are  not  separate  and  distinct 
offenses,  but  a-  part  of  the  substan- 
tive offense,  and  may  be  charged  in  the 
same  count  of  an  indictment,  without 
rendering  it  bad  for  duplicity.  U.  S. 
y.  Eccles  (D.  O.  1910)  181  Fed.  906. 

An  indictment  for  conspiracy,  which 
charges  a  single  combination  or  con- 
spiracy to  commit  several  different 
crimes,  is  not  duplieitous.  U.  S.  v.  Ac- 
zel  (D.  C.  1915)  219  Fed.  917. 

Indictment  for  conspiracy  against 
United  States  held  not  bad  for  duplic- 
ity in  alleging  overt  acts  in  and  of 
themselves  constituting  a  crime  under 
section  9772,  ante,  in  view  of  section 
10506,  post,  making  an  abettor  a  prin- 
cipal. U.  S.  y.  Rogers  (D.  C.  1915)  226 
Fed.  512. 

An  indictment  for  conspiracy  to  com- 
mit a  crime  against  the  government, 
charging  bank  teller's  abstraction,  mis- 
application, and  embezzlement  of  its 
funds,  and  the  other  defendants  with 
having  abetted  such  acts,  was  not  bad 
for  duplicity,  since  under  section  10506, 
post,  all  were  principals  in  the  same 
crime.    Id. 

69.  Description  of  offense  In- 
tended to   be  committed  In  general.— 

An  indictment  for  conspiracy  to  com- 
mit an  offense  against  the  United 
States,  under  this  section,  need  not  de- 
scribe the  offense  which  was  committed 
or  intended  to  be  committed,  ns  the 
result  of  the  conspiracy,  as  fully  as 
would  be  required  in  an  indictment  in 
which  it  was  the  substantive  crime 
charged.  Ching  v.  U.  S.  (1902)  118 
Fed.  538,  55  C.  C.  A.  304,  writ  of  cer- 
tiorari denied  (1903)  23  Sup.  Ct.  849, 
189  U.  S.  509,  47  L.  Ed.  923. 

An  indictment  under  this  section  must 
charge  the  act  constituting  the  offense 
with  reasonable  certainty,  and  not  by 
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mere    inference.      U.    S.    v.    Atlanta 
Journal  Co.  (0.  O.  1911)  185  Fed.  656. 

70.  —  Negativing  exception  in  stat- 
ute.—An  indictment  based  on  this  sec- 
tion charging  a  conspiracy  to  defraud 
by  causing  the  violation  of  another  stat- 
ute subsequently  enacted  need  not  nega- 
tive an  exception  found  in  the  later 
statute,  which,  being  entirely  separable 
from  the  section  upon  which  the  indict- 
ment is  founded,  is  matter  of  defense. 
U.  S.  v.  Stone  (D.  C.  1905)  135  Fed. 
392. 

71.  — —  Offenses  under  bankruptcy 
law.— An  indictment  for  conspiracy  that 
a  corporation  as  a  bankrupt  should 
fraudulently  conceal  property  from  its 
trustee  in  violation  of  section  9613,  ante, 
is  not  insufficient  because  it  charges 
that  the  property  was  removed  and 
concealed  prior  to  the  bankruptcy,  * 
where  it  also  avers  that,  with  the  con- 
sent and  connivance  of  defendants,  the 
concealment  was  continued  after  the 
bankruptcy  and  the  appointment  of  a 
trustee,  and  the  property  was  not 
scheduled  by  the  bankrupt.  Cohen  v. 
U.  S.  (1907)  157  Fed.  651,  85  C.  C.  A. 
113,  writ  of  certiorari  denied  (1907)  28 
Sup.  Ct  261,  207  U.  S.  596,  52  L.  Ed. 
357. 

In  an  indictment  against  a  bankrupt 
and  others  for  conspiracy  to  conceal 
assets  from  his  trustee  in  bankruptcy, 
an  averment  that  a  person  named  was 
"duly"  appointed  trustee  is  sufficient; 
the  matter  of  appointment  being  an 
incidental  matter  only,  and  not  a  vital 
element  of  the  crime.  Kerrch  v.  U.  S. 
(1909)  171  Fed.  366,  96  C.  C.  A.  258, 
writ  of  certiorari  denied  (1909)  30  Sup. 
Ct  402,  215  U.  S.  602,  54  L.  Ed.  344. 

An  indictment  under  R.  S.  §  5440 
(embodied  herein),  for  conspiracy  to 
conceal  property  from  a  trustee  in 
bankruptcy,  in  violation  of  section  9613, 
ante,  is  insufficient,  where  it  does  not 
use  the  statutory  words  "knowingly  and 
fraudulently"  in  characterizing  the  of- 
fense to  which  the  conspiracy  related, 
or  any  equivalent  therefor.  U.  S.  v. 
Comstock   (C.  C.  1908)   162  Fed.  415. 

An  indictment  for  conspiracy  to  pur- 
chase goods  and  go  into  bankruptcy, 
and  to  conceal  the  goods,  in  violation 
of  section  9613,  ante,  punishing  conceal- 
ment of  property  "while  a  bankrupt," 
is  not  insufficient  because  the  conspira- 
cy was  formed  and  the  goods  were  to  be 
concealed  prior  to  the  bankruptcy, 
where  it  also  avers  that  it  was  the  in- 
tention to  continue  the  concealment 
thereafter.  Alkon  v.  U.  S.  (1908)  163 
Fed.  810,  90  C.  C.  A.  116. 

In  an  indictment  under  this  section 
for  conspiracy  to  conceal  property  from 
a  trustee  in  bankruptcy,  in  violation  of 
Bankr.  Act.  §  29b  (1),  an  averment 
that  a  trustee  was  appointed  is  not 
essential.  Steigman  v.  U.  S.  (1915) 
220  Fed.  63,  135  C.  C.  A.  631. 

Indictment  for  conspiring  to  conceal 
bankrupt's  property,  in  violation  of 
Bankr.  Act,  §  29b  (1),  held  not  defec- 
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tive    for    failure    to    use    the    words 
"knowingly  and  fraudulently,"  in  view 
of  R.  S.  |  1025,  ante,  $  1691.    Tapack 
v.  U.  S.   (1915)   220  Fed.  445,  137  C. 
C.  A.  39. 

An  indictment  charging  a  conspiracy 
to  have  a  bankrupt  account  for  his 
property  by  falsely  pretending  that  he 
had  given  a  valid  mortgage  tnereon  to 
secure  a  consideration  a  part  of  which 
he  should  falsely  pretend  to  have  been 
stolen,  sets  out  an  offense  under  this 
section  as  a  conspiracy  to  attempt  to 
account  for  property  by  fictitious  loss- 
es. U.  S.  v.  Swett  (D.  C.  1879)  Fed. 
Cas.  No.  16,427. 

An  indictment  against  a  bankrupt 
and  others,  charging  a  conspiracy  to 
conceal  property,  does  not  charge  an 
offense  under  this  section  where  it 
shows  that  the  conspiracy  was  formed 
and  executed  prior  to  the  bankruptcy, 
but  does  not  aver  that  it  was  in  con- 
templation of  bankruptcy,  or  that  any 
overt  act  was  committed  after  the  bank- 
ruptcy, although  it  charges  a  further 
conspiracy  thereafter  to  continue  the 
concealment  U.  S.  v.  Grodson  (D,  C. 
1908)  164  Fed.  157. 

A  conspiracy  by  bankrupts  to  con- 
ceal their  property  from  their  trustee 
formed  within  30  days  of  the  filing  of 
the  petition  in  bankruptcy,  and  follow- 
ed by  actual  concealment  of  the  prop- 
erty, is  an  offense  which  continues  to 
the  date  of  the  refusal  to  turn  over  the 
property  to  the  trustee  on  his  election, 
and  an  indictment  for  conspiracy  under 
this  section  properly  charges  the  com- 
mission of  the  offense  as  of  such  date. 
U.  S.  v.  Stern  (D.  C.  1911)  186  Fed. 
854,  judgment  affirmed  Stern  v.  U.  8. 
(1912)  193  Fed.  888,  114  C.  C.  A.  102. 

72.  —  Frauds  as  to  public  con- 
tracts.—An  indictment  of  railway  offi- 
cers for  conspiring  to  defraud  the 
United  States,  by  "deceiving  the  ofli- 
cials"  having  charge  of  the  mails  as 
to  the  amount  of  mail  matter  carried 
over  the  line,  need  not  aver  what  par- 
ticular officer  was  intended  to  be  de- 
ceived. U.  S.  v.  Newton  (D.  C.  1891) 
48  Fed.  218. 

It  was  not  necessary  that  the  indict- 
ment should  aver  that  the  contemplat- 
ed fraud  was  successful,  or  the  fraud- 
ulent mail  matter  of  sufficient  weight  to 
en titie  the  railway  company  to  increas- 
ed compensation,  or  that  the  forward- 
ing of  the  matter  would  not  be  con- 
tinued beyond  the  period  fixed  for 
weighing  the  mails.    Id. 

An  indictment  under  this  section  for 
conspiracy  to  defraud  which  avers  that 
defendant  and  an  officer  of  the  United 
States  "unlawfully  did  conspire,  com- 
bine, confederate,  and  agree  together 
*  *  *  knowingly  to  defraud  the  said 
United  States  in  the  manner  following, 
that  is  to  say,"  followed  by  an  averment 
that  defendant  promised  and  agreed 
with  said  officer  to  pay  him  a  commis- 
sion on  the  price  of  each  and  every  one 
of  certain  articles  which  should  be  pur- 
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chased  by  the  United  States  by  pro- 
curement of  said  officer,  fairly  imports 
an  assent  or  agreement  on  the  part  of 
the  officer,  and  is  sufficient  in  such  re- 
spect to  charge  conspiracy,  although  the 
officer's  assent  is  not  directly  averred. 
Green  v.  McDougalL  (1906)  26  Sup.  Ct 
748,  199  U.  S.  601,  50  L.  Ed.  328. 

An  indictment  for  a  conspiracy  to  de- 
fraud the  United  States,  in  violation 
of  this  section,  which  charges  a  cor- 
rupt agreement  by  which  an  officer  of 
the  United  States  is,  in  substance,  to 
have  a  secret  interest  in  a  public  con- 
tract as  to  the  fulfilling  of  which  by 
the  contractor  that  officer  is  to  be  the 
judge,  is  sufficient  without  averring 
that  the  interest  was  given  him  or  the 
money  paid  to  him  to  influence  his  of- 
ficial conduct  upon  the  very  contract  in 
question,  or  alleging  which  of  the  va- 
rious ways  of  defrauding  the  govern- 
ment was  in  the  minds  of  the  conspira- 
tors, or  that  they  all  were.  Crawford 
v.  U.  S.  (1909)  29  Sup.  Ct.  260,  262, 
212  U.  S.  183,  53  L.  Ed.  465,  15  Ann. 
Cas.  392,  reversing  judgment  (1907) 
90  App.  D.  C.  1. 

An  indictment  charging  the  conspira- 
cy to  consist  in  "certifying  that  certain 
false  and  fraudulent  accounts  and 
youchers  for  material  furnished  for  use 
in  the  construction  of  said  customhouse 
and  post  office,  and  for  labor  performed 
on  said  building,  were  true  and  cor- 
rect," held  bad  for  uncertainty.  U.  S. 
v.  Walsh  (C.  C.  1878)  Fed.  Cas.  No. 
16,636. 

An  indictment  for  conspiracy  to  de- 
fraud the  United  States  is  insufficient, 
which  charges  that  defendants,  knowing 
the  terms  of  a  contract  whereby  a  cer- 
tain deputy  surveyor  agreed  to  survey 
certain  public  lands  for  an  agreed  com- 
pensation, made  fictitious  surveys  and 
false  field  notes,  and  deceived  the  sur- 
veyor general  into  approving  the  same 
and  certifying  accounts  for  money  pay- 
able to  the  said  deputy  surveyor,  but 
which  does  not  charge  that  defendants 
acquired,  or  pretended  to  have  acquir- 
ed, any  interest  in  said  contract,  or 
that  they  personated  said  deputy  sur- 
veyor, or  that  he  was  a  party  to  the 
conspiracy,  for  this  fails  to  show  that 
the  scheme  could  have  resulted  in  de- 
frauding the  United  States.  In  re  Ben- 
son (C.  C.  1893)  58  Fed.  962. 

An  indictment  charging  that  defend- 
ant, a  contractor,  conspired  with  cer- 
tain postal  officials,  one  of  whom  was 
charged  with  the  duty  of  procuring  sup- 
plies through   contracts   let   after   ad- 
Tertisements  or  in  open  market  at  rea- 
sonable prices,  to  defraud  the  United 
States  by  having  let  to  him  a  contract 
without  competition,  at  exorbitant  pric- 
es, for  articles   for   which   there   was 
no  immediate  necessity,  in  pursuance  of 
which  conspiracy  the  articles  were  pur- 
chased from  defendant  thereafter,  and 
the  voucher   approved   by  one  of  the 
officials,  is  sufficient  to  charge  an  of- 
fense under  this  section.    In  re  Runkle 
(C.  G.  1903)  125  Fed.  996, 


A  charge  in  an  indictment  that  de- 
fendants conspired  with  an  engineer 
officer  in  charge  of  government  work 
to  defraud  the  United  States  by  ob- 
taining through  such  officer  contracts 
by  which  they  were  to  be  paid  high 
prices  for  inferior  work;  that  large 
amounts  of  useless  and  unnecessary 
work  were  to  be  done  and  paid  for; 
that  such  officer  was  to  exercise  the 
powers  of  his  office  fraudulently  and 
corruptly  in  favor  of  the  contractors 
in  such  contracts  as  might  be  so  ob- 
tained by  the  conspirators  by  approv- 
ing and  accepting  the  work  so  fraudu- 
lently done,— is  supported  by  averments 
of  overt  acts  in  presenting  for  payment 
to  such  officer  a  false  and  fraudulent 
claim  against  the  United  States  for 
work  done,  pursuant  to  such  conspiracy, 
and  in  the  approval  and  payment  of 
such  claim  by  the  office^,  although  it  is 
further  averred  that  such  claim  and 
payment  were  made  under  a  contract 
antedating  the  alleged  conspiracy,  the 
conspiracy  alleged  being  broader  than 
one  for  the  purpose  alone  of  obtaining 
a  contract  and  extending  to  the  manner 
of  conducting  the  work  generally,  and 
the  obtaining  of  payment  therefor.  U. 
S.  v.  Greene  (D.  C.  1902)  115  Fed. 
343. 

73.  —  Inducing  approval  of  defec- 
tive life  preservers.— An  indictment  for 
conspiracy  to  defraud  the  United  States, 
which  charged  that  defendants  secretly 
inserted  a  piece  of  iron  weighing  half 
a  pound  in  the  center  of  each  of  a 
large  number  of  cork  blocks  made  by 
them,  intending  that  such  blocks  should 
be  used  in  making  life  preservers  for 
the  equipment  of  steamers  navigating 
the  ocean  and  lakes,  bays  and  sounds 
of  the  United  States,  held  to  sufficient- 
ly show  that  life  preservers  so  made 
would  not  fulfill  the  law  and  regula- 
tions of  the  United  States,  which  re- 
quire that  every  such  life  preserver 
shall  be  made  of  good,  sound  cork 
blocks,  and  shall  contain  at  least  six 
pounds  of  good  cork,  which  shall  have 
a  buoyancy  of  at  least  four  pounds  to 
each  pound  of  cork.  U.  S.  v.  Stone 
(D.  C.  1905)   135  Fed.  392. 

74.  —  Use  of  mails  to  defraud.— 
An  allegation  of  an  indictment  that  a 
part  of  a  scheme  to  defraud,  which  the 
defendants  conspired  to  devise,  was 
that  the  scheme  "was  to  be  effected" 
by  opening  correspondence  by  means 
of  the  mails  with  unknown  persons,  is 
a  sufficient  averment  of  an  intent  by 
the  accused  to  use  the  mails  to  execute 
their  scheme.  Miller  v.  U.  S.  (1904) 
133  Fed.  337,  66  C.  C.  A.  399. 

Allegation  in  indictment  for  conspir- 
acy to  defraud  the  state  of  South  Da- 
kota "and  divers  persons  to  the  grand 
jury  unknown"  in  the  filing  of  animal 
bounty  claims  under  Act  S.  D.  March 
3,  1905  (Laws  1905,  c.  177),  in  so  far 
as  it  charged  a  scheme  to  defraud  un- 
known persons  might  be   rejected  as 
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surplusage.  Fall  v.  U.  S.  (1913)  209 
Fed.  547,  126  C.  C.  A.  369. 

Where  an  indictment  charged  a  con- 
spiracy to  devise  a  scheme  to  defraud 
in  the  sale  of  corporate  stock  and  to 
have  furthered  such  scheme  by  opening 
correspondence  through  the  mail,  it  suf- 
ficiently charged  a  conspiracy  to  com- 
mit an  offense  against  the  United 
States.  Wilson  ▼.  U.  S.  (1911)  190 
Fed.  427,  111  O.  O.  A.  231. 

In  an  indictment  for  conspiracy  to 
use  the  mails  to  carry  out  a  scheme  to 
defraud,  under  R.  S.  f  5440  (embodied 
herein),  making  it  an  offense  against 
the  United  States,  and  under  section 
5480,  post,  f  10385,  making  it  an 
offense  to  use  the  mails  to  carry  out 
a  scheme  to  defraud,  the  names  of 
as  many  persons  defendant  planned 
to  defraud  may  be  used  in  the  in- 
dictment as  the  pleader  may  know,  and 
all  mail  connected  with  the  scheme, 
shown  to  have  passed  through  the  post 
office  to  any  person  whether  named  in 
the  indictment  or  not,  is  evidence  upon 
the  question  of  the  existence  of  the 
scheme.  U.  S.  Marrin  .(D.  C.  1908)  159 
Fed.  767,  judgment  affirmed  Marrin  v. 
U.  S.  (1909)  167  Fed.  951,  93  C.  O.  A. 
351,  writ  of  certiorari  denied  (1911) 
32  Sup.  Ct.  523,  223  U.  S.  719,  56  L. 
Ed.  629. 

75.  —  False  returns  to  increase 
postmaster's  salary.— Where  an  indict- 
ment charged  a  conspiracy  by  a  post- 
master and  others,  the  object  of  which 
was  that  the  postmaster  should  make 
false  returns  to  the  First  Assistant 
Postmaster  General  for  the  purpose  of 
fraudulently  increasing  his  salary  by 
failing  to  report,  in  the  gross  receipts 
required  to  be  made  monthly,  large  and 
irregular  sales  of  postage  stamps  for 
use  outside  the  district  served  by  such 
post  office,  the  fact  that  no  such  re- 
port of  gross  receipts  as  was  described 
in  the  indictment  was  required  of  the 
postmaster  did  not  render  the  indict- 
ment demurrable,  since  its  allegations 
on  demurrer  would  be  taken  as  true. 
U.  S.  v.  Foster  (D.  O.  1913)  211  Fed. 
206. 

76.  —  Frauds  or  offenses  as  to 
pensions.— Where  an  amount  is  named 
in  an  indictment  for  presenting  a  false 
pension  claim,  it  is  not  necessary  for 
the  jury  to  find  that  the  whole  of  it  was 
covered  by  the  wrong  perpetrated.  It 
is  enough  to  find  that  any  of  it  was. 
U.  S.  v.  Frisbie  (C.  C.  1886)  28  Fed. 
808. 

An  indictment  under  R.  S.  §  5440 
(embodied  herein),  is  sufficient  when  it 
charges  that  defendants  conspired  to- 
gether to  fraudulently  obtain  a  pension 
for  one  of  them  in  the  name  of  a  dead 
soldier,  and  that  they  knowingly  caus- 
ed to  be  made  and  presented  to  the 
commissioner  of  pensions  a  false  affi- 
davit in  support  of  a  claim  for  such 
pension,— an  act  made  criminal  by  sec- 
tion 9079,  ante.  U.  S.  y.  Adler  (D.  O. 
1892)  49  Fed.  736. 
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In  an  indictment  under  this  section 
for  conspiracy  to  defraud  the  United 
States  by  bribing  a  member  of*  a  board 
of  examining  surgeons  to  make  a  false 
report  to  the  commissioner  of  pensions, 
it  is  unnecessary  to  aver  that  the  com- 
missioner had  authority  to  grant  pen- 
sions, for  such  authority  is  given  by 
general  statutes,  of  which  the  court 
will  take  judicial  notice.  U.  S.  v.  Van 
Leuven  (D.  C.  1894)  62  Fed.  62,  dis- 
tinguishing U.  S.  v.  Reichert  (C.  a 
1887)  32  Fed.  142. 

77.  —  Offenses  and  frauds  as  to 
revenue.— The  allegation  in  an  indict- 
ment for  conspiracy  to  defraud  the 
customs  revenue,  that  certain  acts  were 
done  "to  the  end  that"  less  than  the 
legal  amount  of  duties  should  be  col- 
lected by  the  collector  of  customs,  held 
sufficient  as  an  allegation  of  corrupt 
and  fraudulent  intent  Browne  v.  U. 
S.  (1905)  145  Fed.  1,  76  C.  O.  A.  31, 
writ  of  certiorari  denied  (1906)  26 
Sup.  Ct  755,  200  U.  S.  618,  50  L.  Ed. 
623. 

An  indictment  considered,  and  held 
to  charge  the  offense  of  conspiracy  to 
commit  an  offense  under  Customs  Ad- 
ministrative Act  June  10,  1890,  §  9. 
Heike  v.  U.  S.  (1911)  192  Fed.  83,  112 
C.  C.  A.  615,  affirming  judgment  U. 
S.  v.  Heike  (C.  C.  1910)  175  Fed.  852, 
and  writ  of  certiorari  granted  Heike  v. 
U.  S.  (1912)  32  Sup.  Ct  527,  223  U.  a 
730,  56  L.  Ed.  633,  and  judgment  af- 
firmed (1913)  33  Sup.  Ct  226,  227 
U.  S.  131,  57  L.  Ed.  450,  Ann.  Cas. 
1914C,  128. 

An  indictment  charging  a  conspiracy 
to  receive  opium  imported  contrary  to 
law  held  sufficiently  to  allege  that  the 
overt  acts  were  knowingly  and  fraudu- 
lently done.  Jung  Quey  ▼.  U.  S.  (1915) 
222  Fed.  766,  138  O.  C.  A.  314. 

In  an  indictment  under  Act  March 
2,  1867,  §  30,  this  section  as  originally 
enacted,  for  a  conspiracy  to  defraud 
the  United  States,  the  subject-matter 
is  sufficiently  described  as  "taxes  up- 
on distilled  spirits,  distilled  in  the  Unit- 
States,  and  situated  in  certain  bonded 
warehouses."  U.  S.  v.  Boyden  (C. 
C.  1868)  Fed.  Cas.  No.  14,632. 

An  indictment  charging  a  conspiracy 
to  defraud  the  United  States  of  the 
taxes  due  upon  distilled  spirits  (Act 
March  2,  1867,  §  30)  need  not  allege  the 
specific  mode  agreed  upon  by  which  the 
object  of  the  conspiracy  was  to  be  car- 
ried out  U.  S.  v.  Dustin  (O.  O.  1869) 
Fed.  Cas.  No.  15,011. 

Sufficiency  of  indictment  charging  a 
conspiracy  to  conceal  or  destroy  papers 
relating  to  imported  merchandise  sent 
by  the  assignor  to  the  consignee  show- 
ing its  fraudulent  entry.  R.  S.  §§  5440, 
5443  (this  compilation,  §§  10201, 
10232).  U.  S.  v.  De  Grieff  (C.  C.  1879) 
Fed.  Cas.  No.  14,936. 

An  indictment  for  conspiracy  to  de- 
fraud the  United  States  of  sums  to  be- 
come due  to  it  as  customs  duties  must 
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allege,  to  some  extent  at  least,  the 
means  intended  to  be  used  to  defraud- 
as  that  it  was  by  smuggling,  or  by  forg- 
ed or  false  invoices,  or  the  like — al- 
though the  details  of  the  plan  need  not 
be  set  out,  since  they  may  not  have 
been  known  to  the  grand  jury  or  to 
the  conspirators  themselves.  U.  S.  v. 
Grunberg  (O.  C.  1904)  131  Fed.  137. 

In  an  indictment  in  a  federal  court  it 
is  not  necessary   to   allege   the   tenor 
of  an  instrument  unless  it  touches  the 
?ery  pith  of  the  crime  itself,  as  in  for- 
gery, or  counterfeiting.    An  indictment 
for  conspiracy   to  defraud  the   United 
States  by  obtaining  the   entry  of  im- 
ported  merchandise    without    payment 
of  the  legal  duty  thereon  need  not  al- 
lege the   tenor    of    an    instrument   by 
means  of  which,  as  charged,  it  was  in- 
tended to   accomplish   the    fraudulent 
entry.    Id. 
An  indictment   under  R.   S.   §    5440 
(embodied   herein),    for   conspiracy  to 
defraud  the  United  States  by  means  of 
*  false  invoice,  is  sufficient  which  sets 
forth  such  a  conspiracy,  notwithstand- 
ing that  it  does  not  set  forth  the  con- 
summation  of   the    fraud    nor   include 
*n  allegation  that  the  fraud  could  have 
been  accomplished,  if  not  detected.    U. 
J  v.  Stamatopoulos  (C.  C.  1908)   164 
*ed.  524;  U.  S.  v.  Haas  (C.  C.  1908) 
163  Fed.  908. 

An  allegation  of  conspiracy  to  de- 
fraud the  government  of  customs  du- 
ties is  sufficiently  made  in  an  indict- 
ment that  alleges  conspiracy  with  re- 
spect to  merchandise  to  be  imported 
Into  the  United  States  without  invoic- 
ing or  entering  the  same  and  with- 
out paying  the  duties  then  and  there 
accruing  thereon.  U.  S.  v.  White  (O. 
C.  1909)   171  Fed.  775. 

Under  Act  March  3,  1879,  c.  180,  §§ 
10,  11,  14,  20  Stat.  359,  sections  7304, 
7306,  ante,   defining   second-class   mail 
matter,  and  fixing  the  rate  of  postage 
on  publications    of    the    second    class, 
when  sent  from  the  office  of  publica- 
tion, including  sample  copies,  or  when 
sent  from  a  news  agency  to  actual  sub- 
scribers   thereto,    at    two    cents    per 
pound    or    fraction    thereof,    provided 
that  nothing  in   the   statute   shall   be 
construed  so  as  to  admit  to  the  second- 
class  rate  regular  publications  design- 
ed primarily  for  advertising  purposes, 
for  free  circulation,  or  for  circulation 
at  nominal   rates,   section  7358,   ante, 
changing   the    rate    to    one    cent    per 
pound,  and   section  7361,   ante,  fixing 
the  rate  on  periodicals  of  the  second 
class  when    sent   by   others    than    the 
publishers  or  news  agents  at  one  cent 
for  each  four  ounces  or  fractional  part 
thereof,  an  indictment  for   conspiracy 
to  defraud  the  United  States  by  secur- 
ing for  papers  sent  out  in  addition  to 
the  regular  circulation  the  one  cent  a 
pound  rate  instead  of  the  one  cent  for 
lour  ounce  rate  is  insufficient,   where 
it  does  not  allege  that  the  papers  were 
fangned  primarily  for  advertising  pur- 


poses or  for  free  circulation  or  for 
circulation  at  nominal  rates.  U.  S.  v. 
Atlanta  Journal  Co.  (C.  q.  1911)  185 
Fed.  656. 

An  indictment  for  conspiracy  to  de- 
fraud the  United  States  by  the  removal 
of  oleomargarine  from  a  factory  with- 
out payment  of  the  tax  need  not  al- 
lege that  the  defrauding  was  to  be  ac- 
complished by  deceit,  misrepresenta- 
tion, or  concealment.  Tillinghast  v. 
Richards  (D.  C.  1915)  225  Fed.  226. 

Under  Revenue  Act  Dec.  17,  1914,  §§ 
1,  2,  8,  ante,  §{  6287g,  6287h,  6287n, 
an  indictment  charging  defendant  with 
conspiring  to  have  opium  in  the  pos- 
session of  M.  held  insufficient,  in  ab- 
sence of  a  charge  that  M.  had  it  in  his 
possession  for  any  of  the  purposes  for 
which  he  would  have  to  register  and 
pay  the  tax.  U.  S.  v.  Jin  Fuey  Moy 
(D.  C.  1915)  225  Fed.  1003. 

78.  — —  Larceny.  — 4n  indictment 
averred  that  defendant,  and  S.  and 
H.,  "together  -with  divers  other  evil- 
disposed  persons,"  did  conspire  to  steal 
certain  chattels,  "the  property  of  and 
in  the  possession  of  the  United  States," 
and  that  thereafter  "the  said  S.,  to- 
gether with  the  said  divers  other  evil- 
disposed  persons,"  in  execution  and 
furtherance  of  the  said  conspiracy,  did 
unlawfully  and  feloniously  steal,  etc. 
Held,  that  the  indictment  charged  de- 
fendant with  the  conspiracy  only,  and 
not  with  the  larceny,  and  an  objection 
to  a  conviction  for  the  conspiracy,  on 
the  ground  that,  as  it  was  a  misde- 
meanor only,  it  was  merged  in  the  lar- 
ceny, which  was  a  felony,  could  not  be 
sustained.  U.  S.  v.  Gardener  (C.  C. 
1890)  42  Fed.  829. 

79. Obstructing      administration 

of  justioe  in  general.— An  injunction 
issued  out  of  the  United  States  circuit 
court,  restraining  defendants  from  en- 
deavoring, by  force  or  fraud,  to  pro- 
cure a  certain  master  to  discharge  his 
servants,  or  the  servants  to  quit  the 
employment  of  their  master.  Defend- 
ants were  thereafter  indicted,  under  R. 
S.  §§  5399,  5440  (this  compilation,  §* 
10305,  10201),  for  conspiring  to  ob- 
struct the  administration  of  justice  in 
the  federal  courts.  The  indictment 
charged  that  defendants  conspired  ta 
use  force  and  fraud  to  break  up  the 
relation  between  the  master  and  serv- 
ants aforesaid,  and  did  so  do,  pending 
the  existence  of  such  injunction;  and, 
as  a  legal  conclusion  from  this  allega- 
tion, it  stated  that  they  conspired  to 
obstruct  the  administration  of  justice, 
by  the  violation  of  the  injunction.  The 
act  charged  was  an  offense  against  the 
laws  of  the  state,  but  not  against  those 
of  the  United  States.  Held,  that  the 
indictment  was  fatally  defective,  in 
failing  to  aver,  in  terms,  that  the  ob- 
ject of  the  conspiracy  was  to  obstruct 
the  administration  of  justice  in  the 
federal  courts,  and  to  aver  that  de- 
fendants were  served  with  process,  or 
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in  any  manner  notified  of  the  issue  of 
the  writ  Mr.  Justice  Brewer  and  Mr. 
Justice  Brown  dissenting.  Pettibone 
v.  U.  S.  (1893)  13  Sup.  Ct.  542,  645, 
148  U.  S.  197,  37  L.  Ed.  419. 

An  indictment  under  R.  S.  |  5440 
(embodied  herein),  for  conspiring  to 
commit  an  offense  against  the  United 
States  by  obstructing  the  .due  adminis- 
tration of  justice  in  a  court  of  the 
United  States,  in  violation  of  R.  S.  § 
5399  (post,  §  10305),  considered,  and 
held  good.  Wilder  v.  U.  S.  (1906)  143 
Fed.  433,  74  C.  C.  A.  567,  writ  of  cer- 
tiorari denied  (1907)  27  Sup.  Ct.  787, 
204  U.  S.  674,  51  L.  Ed.  674. 

80. Corruption    of    jurors.— The 

averment,  in  an  indictment  under  this 
section,  that  defendants  conspired  to 
commit  the  "offense  of  corruptly  en- 
deavoring to  influence  a  petit  jury  of 
the  circuit  court  of  the  United  States 
for  the  district*  of  Oregon  in  the  dis- 
charge of  its  duty,"  is  insufficient,  be- 
cause it  omits  any  averment  of  facts 
constituting  the  offense  for  which  the 
conspiracy  was  formed,  by  which  it 
can  be  identified.  U.  S.  v.  Taffe  (D. 
C.  1898)  86  Fed.  113. 

An  allegation  in  such  an  indictment 
that  the  defendants  intended  to  influ- 
ence the  jury  to  return  a  large  verdict 
in  a  case  brought  by  the  United  States 
to  condemn  a  right  of  way  is  insuffi- 
cient, in  failing  to  state  facts  showing 
that  the  effect  of  what  was  intended 
would  have  been  to  defraud  the  United 
States.     Id. 

81. Perjury  or  false  statements. 

—An  indictment  charged  that  defend- 
ants willfully,  etc.,  conspired  at  a  par- 
ticular time  and  place  within  the  dis- 
trict to  suborn  certain  named  persons 
at  a  stated  time,  before  one  alleged  to 
be  the  duly  appointed,  qualified,  and 
acting  register  of  the  land  office  at  R., 
by  applying  pursuant  to  Timber  and 
Stone  Act  June  3,  1878,  c.  151,  20 
Stat  89,  ante,  §  4672,  for  certain  of 
the  public  lands  of  the  United  States 
by  swearing  to  and  filing  with  such 
land  officer  a  statement  required  by 
the  act  and  regulations  of  the  Land 
Department  alleging  that  the  applicant 
did  not  apply  to  purchase  for  specula- 
tion but  in  good  faith  and  to  appropri- 
ate to  his  own  exclusive  use  and  bene- 
fit, etc.;  whereas,  in  truth  the  state- 
ment was  willfully  false  and  intended 
to  be  so  by  each  of  them,  in  that  it  was 
intended  that  each  should  have  a  dis- 
tinct agreement  with  the  defendants 
that  the  land  should  be  for  defendant's 
benefit.  Held,  that  the  indictment  was 
not  fatally  defective  for  failure  to 
show  that  the  precise  piece  or  pieces 
of  land  to  be  acquired  had  been  agreed 
on  by  the  alleged  conspirators  at  the 
time  the  conspiracy  was  formed  or  for 
failure  to  allege  the  persons  to  be  sub- 
orned or  the  particular  time  and  place 
of  such  subornation,  but  that  the  in- 
dictment sufficiently  stated  the  offense 
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of  conspiracy  to  defraud  the  United 
States  denounced  by  R.  S.  §  5440  (em- 
bodied herein).  X>winnell  v.  U.  S. 
(1911)  186  Fed.  754,  108  C.  C.  A.  624. 

Any  doubt  as  to  whether  the  allega- 
tions of  an  indictment  charging  a  con- 
spiracy to  suborn  the  commission  of 
perjury  in  proceedings  to  purchase 
public  land  under  the  timber  and  stone 
act  embrace  a  conspiracy  to  suborn 
perjury  in  respect  to  the  making  of 
final  proofs,  as  well  as  in  making  the 
original  applications,  must  be  resolved 
in  favor  of  the  accused.  Williamson 
y.  U.  S.  (1908)  28  Sup.  Ct  163,  207 
U.  S.  425,  52  L.  Ed.  278. 

Where  the  facts  alleged,  in  an  in- 
dictment for  conspiracy  to  commit  an 
offense  against  the  United  States  by 
subornation  of  perjury  in  proceedings 
to  acquire  public  lands,  necessarily  im- 
port willfulness  on  the  part  of  the 
persons  giving  such  testimony,  the  fail- 
ure of  the  indictment  to  use  the  word 
itself  is  not  fatal.  Van  Gesner  v.  U. 
S.  (1907)  153  Fed.  46,  82  C  C.  A.  180. 

Where  an  indictment  for  conspiracy 
to  induce  certain  persons  to  commit 
perjury  in  the  making  of  public  land 
entries  alleged  that  the  acts  were 
knowingly  done,  and  that  defendants 
knew  that  the  entrymen  were  apply- 
ing to  purchase  the  lands  on  specula- 
tion, and  not  in  good  faith,  to  appro- 
priate the  same  to  their  exclusive  use 
and  benefit,  the  indictment  was  not  fa- 
tally defective  for  failure  in  terms  to 
allege  that  such  acts  were  "willfully" 
committed  under  section  1691,  ante, 
providing  that  no  indictment  found  or 
presented  by  a  grand  jury  in  any  Dis- 
trict or  Circuit  Court  of  the  United 
States. shall  be  deemed  insufficient  for 
any  defect  in  matter  of  form  not  tend- 
ing to  defendant's  prejudice.  Nickell 
v.  U.  S.  (1908)  161  Fed.  702,  88  C.  C. 
A.  562,  judgment  affirmed  on  rehearing 
(1909)  167  Fed.  741,  93  C.  C.  A.  229, 
writ  of  certiorari  denied  (1909)  29 
Sup.  Ct.  699,  214  U.  S.  517,  53  L.  Ed. 
1064. 

An  indictment  under  R.  S.  §  5440 
(embodied  herein),  for  conspiracy  to 
defraud  the  United  States  of  public 
lands  and  to  commit  an  offense  against 
the  United  States  by  suborning  en  try  - 
men  to  commit  perjury  in  making  oath 
to  homestead  affidavits,  held  sufficient. 
Richards  v.  U.  S.  (1909)  175  Fed.  911, 
99  C.  C.  A.  401. 

An  indictment  charging  that  defend- 
ants unlawfully  conspired  with  anoth- 
er to  commit  an  offense  against  the 
United  States,  by  causing  the  violation 
of  R.  S.  §  5425  (post,  §  10245),  in  this: 
That  they  induced  21  persons  named  to 
obtain  certificates  of  citizenship  by 
means  of  false  statements,  made  with 
intent  to  procure  such  certificates; 
that  such  other  party,  to  effect  such 
object,  appeared  before  the  district 
court  of  the  United  States  and  the  su- 
perior court  of  the  state,  and  made 
certain  false  statements  to  such  courts, 
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with  intent  to  procure  the  issuance  of 
such  certificates  of  citizenship  under 
the  laws  relating  to  the  naturalization 
of  aliens;  that  such  false  statements 
were  to  the  effect  that  such  persons 
had  resided  in  the  state  one  year  at 
least  which  statement  was  false — does 
not  charge  against  the  defendants  any 
offense  against  the  United  States,  as 
an  indictment  charging  a  conspiracy 
to  commit  an  offense  against  the  Unit- 
ed States  by  violation  of  R.  S.  §  5425 
(post,  §  10245),  must  allege  that  the 
persons  who  should  obtain,  accept,  or 
receive  certificates  of  citizenship 
should  do  so  with  knowledge  that  they 
bad  been  procured  by  means  of  false 
statements,  made  with  the  intent  to 
procure  or  aid  in  procuring  the  issue 
of  such  certificates.  U.  S.  v.  Melfi 
(D.  C.  1902)   118  Fed.  899. 

Nor  did  the  indictment  charge  con- 
spiracy to  violate  R.  S.  §  5395,  post,  § 
10248,  as  to  false  swearing  in  natural- 
ization proceedings.     Id. 

82.  —  Bribery— An  indictment  charg- 
ing a  conspiracy  with  intent  to  defraud 
the  United  States  by  obtaining  the  dis- 
missal or  discontinuance  of  certain  suits 
which  by  law  might  be  brought  by  the 
United  States,  cannot  be  considered  as 
charging  a  conspiracy  to  commit  an  of- 
fense against  the  United  States,  to  wit, 
bribery;  there  being  no  specific  hint  of 
such  an  offense,  except  in  the  allega- 
tions of  acts  done  to  effect  the  object 
of  the  conspiracy.  U.  S.  V.  Milner  (C. 
C.  1889)  36  Fed.  890. 

An  indictment  which  charges  a  con- 
federated effort  to  deprive  the  national 
government  of  the  right  and  privilege  of 
proper  service  in  the  Department  of 
Agriculture  by  corrupting  an  employe 
of  such  department,  and  inducing  him 
to  secretly  furnish  advance  information 
of  crop  conditions,  contrary  to  the  rules 
of  the  department,  and  to  issue  false 
reports  to  the  public  as  to  such  condi- 
tions, charges  a  conspiracy  to  defraud 
the  United  States  under  this  section. 
U.  S.  v.  Haas  (C.  C.  1908)  163  Fed.  908. 

83.  — -  Violation  of  census  law.— In 
an  indictment  for  conspiring  with  a  cen- 
sus enumerator  to  insert  a  certain  num- 
ber of  false  and  fictitious  names  in  the 
census  schedules,  it  is  sufficient  to  state 
a  few  only  of  the  names  alleged  to  have 
been  so  wrongfully  inserted  .by  the 
enumerator,  as  certainty  to  a  common 
intent  is  all  that  is  required  in  an  in- 
dictment for  conspiracy.  IT.  S.  v.  Stev- 
ens (D.  C.  1890)  44  Fed.  132. 

84.  <—  Violation  of  election  laws.— 

This  section,  when  considered  in  con- 
nection with  R.  S.  §|  5511,  5512,  5513, 
confers  authority  to  punish  by  pro- 
ceedings in  the  federal  courts  a  conspir- 
acy to  prevent  or  interfere  with  the 
security  and  protection  of  elections  for 
representatives  and  delegates  to  Con- 
gress, and  in  an  indictment  in  a  federal 
court  for  a  conspiracy  to  induce  officers 
of  election  to  omit  the  duty  of  safekeep- 


ing and  delivering  to  the  board  of  can- 
vassers the  poll  books,  tally  sheets,  and 
certificates  of  votes,  it  is  not  necessary 
to  allege  or  prove  the  intention  of  the 
conspirators  to  effect  the  election  of 
the  member  of  Congress  who  was  voted 
for  at  that  place,  the  returns  of  which 
were  in  the  same  poll  books,  tally 
sheets,  and  certificates  with  those  for 
state  officers.  Ex  parte  Coy  (1888)  8 
Sup.  Ct  1263,  1268,  127  U.  S.  731,  32 
L.  Ed.  274. 

The  indictment  charged  that  the  de- 
fendants were  officers  of  an  election 
held  at  a  certain  precinct  in  the  city  of 
New  Orleans  on  the  17th  day  of  No- 
vember, A.  D.  1882,  for  a  member  of 
congress,  and  that  they,  "being  then  and 
there  officers  of  said  election,  with  in- 
tent then  and  there  to  affect  said  elec- 
tion and  its  result,"  "did  acts  unauthor- 
ized, in  this:  that  they,  being  required 
to  keep  a  list  of  the  persons  then  and 
there  voting,  and  to  swear  to  said  list  as 
correct,  did  then  and  there  add  to  said 
list"  Held  good,  and  that  it  was  un- 
necessary that  there  should  bave  been 
added  the  words,  "which  they  then  and 
there,  as  such  officers  as  aforesaid, 
kept"  U.  S.  v.  Bader  (C.  C.  1883)  16 
Fed.  116. 

An  indictment  charging  a  violation  of 
this  section,  punishing  a  conspiracy  to 
commit  the  offense  punishable  by  sec- 
tion 10184,  ante,  punishing  any  one  who 
under  color  of  any  law  deprives  an  in- 
habitant by  reason  of  color  or  race  of 
any  rights  secured  by  the  federal  Con- 
stitution or  laws,  which  alleges  that  a 
state  law  requires  that  the  official  bal- 
lots in  a  designated  part  of  the  state 
shall  be  arranged  in  alphabetical  order 
with  a  designation  of  the  political  par- 
ty, and  that  sample  ballots  must  be 
posted  before  the  election,  and  that  in 
other  parts  of  the  state  the  supervisors 
of  election  may  arrange  the  names  of 
the  candidates  in  any  order  without 
party  designation  and  without  furnish- 
ing sample  ballots;  that  the  Legislature- 
in  enacting  the  law  intended  to  give  the 
supervisors  of  election  of  the  counties 
where  the  negro  population  is  large  the 
opportunity  to  so  arrange  the  ballots  as- 
to  deprive  negro  voters  of  the  right  to 
vote;  and  that  defendants  by  the  form 
of  the  ballots  adopted  made  it  extremely 
difficult  for  negro  voters  to  vote  their 
choice  at  a  congressional  election,  etc. — 
is  sufficient  as  against  a  demurrer, 
though  it  does  not  allege  that  the  state 
statute  is,  on  its  face,  directed  against 
negro  voters,  and  does  not  disclose  an 
intent  to  discriminate  against  negro 
voters.  U.  S.  v.  Stone  (D.  C.  1911) 
188  Fed.  836.      - 

A  conspiracy  to  corrupt  an  election 
for  congressmen  and  Senators  is  a  con- 
spiracy to  defraud  the  United  States, 
within  this  section.  U.  S.  v.  Aczel  (D. 
C.  1915)  219  Fed.  917. 

85.  —  Plundering  wrecked  vessel*— 
An  indictment  that  avers  in  any  form 
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of  language  that  some  act  has  been 
done  to  carry  out  the  agreement  is  suf- 
ficient, whether  it  appears  from  the 
face  of  the  pleading  that  the  act  aver- 
red would  tend  to  effect  the  object  or 
not,  that  being  a  matter  of  proof  and 
a  question  'for  the  jury.  Held,  there- 
fore, that  an  averment  that  one  of  the 
alleged  conspirators  "furnished  and 
loaned"  a  skiff  to  be  used  by  the  others 
in  plundering  a  wrecked  vessel  was 
within  the  statute,  and  sufficient  as  a 
pleading.  U.  S.  v.  Sanche  (C.  C.  1881) 
7  Fed.  715. 

86.  —  Violation  of  Chinese  exclu- 
sion law.— Where  an  indictment  alleged 
that  defendants  feloniously  conspired 
with  divers  other  persons,  whose  names 
were  to  the  grand  jurors  unknown,  to 
willfully,  etc.,  aid  and  abet  tbe  landing 
of  unknown  Chinese  persons  in  the 
United  States  from  certain  vessels,  the 
names  of  which  were  to  the  grand  ju- 
rors unknown,  from  ports  or  places  in 
the  empire  of  China  to  the  grand  jurors 
unknown,  etc.,  and  that,  to  effect  the 
object  of  such  conspiracy,  defendant 
W.  D.,  whose  true  name  was  to  the 
grand  jurors,  unknown,  did  bribe  one 
B„  deputy  sheriff,  in  charge  of  certain 
Chinese  persons  whose  names  were  un- 
known, who  had  been  sentenced  to  de- 
portation, to  cause  certain  other  Chi- 
nese persons,  whose  names  were  to  the 
grand  jurors  unknown,  to  be  substituted 
therefor,  etc.,  was  not  defective  for  fail- 
ure to  allege  the  detailed  facts  stated  to 
be  unknown.  Wong  Din  v.  U.  S.  (1905) 
135  Fed.  702,  68  C.  C.  A.  340. 

An  indictment  charging  a  conspiracy 
to  commit  the  offense  of  aiding  and 
abetting  the  landing  of  Chinese  la- 
borers not  entitled  to  enter  the  United 
States,  by  furnishing  them  with  false 
and  fraudulent  evidence  of  identification, 
is  sufficient  under  this  section.  U.  S.  v. 
Wilson  (D.  C.  1894)  60  Fed.  890. 

Indictment  charging  general  conspira- 
cy to  bring  into  country  Chinese  aliens 
not  lawfully  entitled  to  enter  need  not 
set  forth  the  names  of  the  persons 
brought  in.  U.  S.  v.  Dahl  (D.  C.  1915) 
225  Fed.  909. 

An  indictment  for  conspiracy  under 
this  section  for  violation  of  Chinese 
Exclusion  Act  1882,  §  11,  as  amended, 
ante,  |  4298,  held  good  as  against  an 
objection  that  it  did  not  charge  that 
persons  excluded  by  the  act  were  par- 
ties to  the  conspiracy.     Id. 

Indictment  charging  conspiracy  under 
this  section  to  violate  Chinese  Exclu- 
sion Act  1882,  |  11,  as  amended,  alleg- 
ing the  conspiracy  to  violate  the  act 
and  charging  overt  acts,  held  sufficient 

Id. 

87.  —  Offenses  by  bank  officers  and 
others  in  connection  therewith.— An  in- 
dictment, under  R.  S.  §  5440  (embodied 
herein),  against  two  defendants,  charg- 
ing them  with  a  conspiracy  to  commit  an 
offense  against  the  United  States  by 
making    certain   false    entries    in    the 
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books  of  a  national  bank  of  which  one 
of  the  defendants  was  an  officer,  in 
violation  of  section  9772,  ante,  is  not 
bad  because,  in  stating  the  details  of 
the  overt  act  committed  by  defendants, 
it  is  averred  that  the  entries  which 
were  made  in  the  books  of  the  bank 
were  made  by  the  hand  of  the  defend- 
ant who  was  not  an  officer  thereof;  it 
being  averred  that  both  defendants  were 
present  and  participated  in  the  carrying 
out  of  the  plan  formed  between  them 
to  make  such  entries.  Scott  v.  U.  S. 
(1904)  130  Fed.  429,  64  C.  C.  A.  631. 

Where  a  count  in  an  indictment 
against  a  bank's  officers  and  alleged 
aiders  and  abetters  charged  conspiracy 
to  violate  R.  S.  §  5209,  ante,  |  9772, 
prohibiting  willful  misapplication  of 
funds  of  a  national  bank,  and  that  to  ef- 
fect the  object  of  the  conspiracy  de- 
fondant  K.,  one  of  the  parties  thereto, 
drew  and  accepted  a  draft,  set  out, 
presented  it  to  the  bank,  and  obtained 
credit  for  the  amount  thereof  for  the 
drawer  of  the  draft  in  which  company 
K.  was  interested,  the  indictment  suf- 
ficiently charged  that  an  act  was  done 
by  one  of  the  parties  to  the  alleged 
conspiracy  to  effect  the  object  thereof 
and  sufficiently  specified  such  act  to 
withstand  a  demurrer.  Prettjyman  ▼. 
U.  S.  (1910)  180  Fed.  30,  103  C.  O.  A. 

384. 

An  indictment  charging  the  president 
of  a  national  bank  with  conspiring  with 
others  to  commit  an  offense  against  the 
United  States  by  making  a  false  entry 
in  the  books  of  the  bank  showing  its 
balance  in  the  hands  of  its  reserve  bank 
to  be  larger  than  it  was  in  fact,  with 
intent  to  deceive  any  agent  who  might 
thereafter  be  appointed  by  the  Comp- 
troller of  the  Currency  to  examine  the 
affairs  of  the  bank,  does  not  state  an 
offense  under  R.  S.  §  5440  (embodied 
herein),  where  the  overt  act  charged 
to  have  been  committed  by  defendant 
consisted  in  his  concealing  from  the 
bookkeeper,  who  actually  made  the  al- 
leged false  entries,  but  who  is  not 
charged  with  being  a  party  to  the  con- 
spiracy, the  issuance  of  certain  drafts 
which  should  have  been  credited  to  the 
account  of  said  reserve  bank.  U.  S.  v. 
McClarty  (D.  C.  1911)  191  Fed.  518. 

88.  —  Use  of   mails  to   defraud.— 

See,  also,  note  ante  as  to  "Joinder  of 
parties." 

An  indictment  for  conspiracy  to  de- 
fraud through  the  mails,  under  R.  S.  § 
5480,  as  amended  by  Act  March  2,  1889, 
post,  §  10385,  which  alleges  that  de- 
fendants conspired  in  devising  a  scheme 
to  defraud  certain  persons,  to  be  car- 
ried out  by  each  of  the  defendants  rep- 
resenting himself  as  a  merchant,  and 
using,  in  correspondence,  paper  with 
his  pretended  business  printed  thereon; 
defendants  mutually  to  represent  each 
other,  to  the  persons  intended  to  be  de- 
frauded, to  be  entitled  to  credit;  the 
scheme  to  be  further  effected  by  order- 
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ing  merchandise  from  said  persons,  hav- 
ing no  intention  to  pay  for  it,  but  in- 
tending to  convert  it  to  the  use  of  each 
and  of  each  other,— states  with  suffi- 
cient clearness  the  first  charge  requisite 
under  the  section,  namely,  that  the  per- 
sons charged  devised  a  scheme  to  de- 
fraud. Stokes  v.  U.  S.  (1896)  lfc  Sup. 
Ct  617,  619,  157  U.  S.  187,  39  L.  Ed. 
667. 

The  second  requisite  of  such  an  in- 
dictment, namely,  a  charge  that  defend- 
ants intended  to  effect  the  scheme  by 
opening  correspondence  with  some  oth- 
er person  through  the  post-office  depart- 
ment, or  by  inciting  such  other  person 
to  open  communication  with  them,  is 
sufficiently  complied  with  by  an  allega- 
tion that  the  post-office  establishment 
of  the  United  States  was  to  be  used  for 
the  purpose  of  executing  such  scheme 
to  defraud,  pursuant  to  said  conspiracy, 
by  opening  correspondence  with  said 
persons,  and  by  inciting  said  persons  to 
open  correspondence  with  defendants  by 
means  of  said  post-office  establishment. 
Id. 

Such  allegations,  together  with  alle- 
gations that,  for  the  further  purpose  of 
executing  said  conspiracy  to  defraud,  S. 
(one  of  defendants)  did  deposit  in  the 
post  office  at  O.  a  letter  addressed  to 
B.,  at  B.,  ordering  merchandise  from 
him,  which  letter  was  inclosed  in  an 
envelope  deposited  in  the  post  office  at 
0.,  as  aforesaid,  to  be  conveyed  by  the 
post-office  establishment  to  R.;  that 
the  letter  contained  a  check  on  M.,  a 
banker,  for  the  amount  of  the  merchan- 
dise ordered,  payable  to  R.;  that  S. 
never  had  any  funds  deposited  with  M., 
but  the  sending  of  the  check  was  pur- 
suant to  the  conspiracy,  a  scheme  to 
defraud  R.  of  his  merchandise  by  not 
paying,  and  intending  not  to  pay,  there- 
for, but  to  convert  the  same  to  the  use 
of  S.  and  the  other  defendants,— suffi- 
ciently charge  the  offense.     Id. 

An  indictment  for  conspiracy  to  de- 
fraud by  the  use  of  the  mails,  in  viola- 
tion of  R.  S.  $  5480,  as  amended,  post, 
1 10385,  is  not  bad  for  repugnancy  be- 
cause it  charges  in  the  same  count  that 
defendant  conspired  to  defraud  "by 
dealing  and  pretending  to  deal"  in  what 
is  commonly  called  "green  articles"  and 
"spurious  Treasury  notes."  Lehman  v. 
V.  S.  (1903)  127  Fed.  41,  61  C.  C.  A. 
577. 

Facts  showing  a  conspiracy  to  de- 
fraud, an  intention  to  defraud,  an  in- 
tention to  use  the  mails  as  a  part  of  the 
scheme,  the  use  of  the  mails  for  that 
purpose,  and  the  scheme  itself,  are  es- 
sential to  a  valid  indictment  under  R. 
S.  |  5440,  (embodied  herein)  to  com- 
mit the  offense  described  by  section 
5480,  post,  $  10385,  and  must  be  alleged 
in  the  indictment.  Cohen  v.  U.  S. 
(1907)  157  Fed.  651,  85  C.  O.  A.  113, 
*rit  of  certiorari  denied  (1907)  28  Sup. 
Ct  201,  207  U.  S.  586,  52  L.  Ed.  357. 

While,  hi  an  indictment,  under  this 


section  for  a  conspiracy  to  use  the 
mails  to  defraud,  a  fraudulent  purpose 
must  be  averred  and  proved,  and  where 
a  purpose  to  defraud  two  jointly  is 
charged,  it  must  be  proved  as  laid, 
where  the  sending  of  individual  letters 
to  parties  named  is  charged  in  different 
counts,  an  averment  in  general  terms 
of  an  intent  to  defraud  these  parties 
does  not  necessarily  import  that  the 
conspiracy  contemplated  a  joint  defraud- 
ing of  the  whole  number  named;  the 
parties  not  being  jointly  interested  in 
the  property  which  it  was  the  aim  to 
secure.  Marrin  v.  U.  S.  (1909)  167  Fed. 
951,  93  C.  C.  A.  351,  affirming  judgment 
U.  S.  v.  Marrin  (D.  C.  1908)  159  Fed. 
767,  and  writ  of  certiorari  denied  (1911) 
32  Sup.  Ct  523,  223  U.  S.  719,  56  L.  Ed. 
629. 

An  indictment  for  conspiracy  to  use 
the  mails  to  defraud,  in  violation  of  R. 
S.  f  5480,  post,  |  10385,  considered, 
and  held  sufficient.  Robinson  v.  U.  S. 
(1909)  172  Fed.  105,  96  C.  C.  A.  307. 

An  indictment,  under  R.  S.  §  5440 
(embodied  herein),  for  conspiracy  to 
commit  an  offense  under  section  5480, 
post,  §  10385,  by  devising  a  scheme  to 
defraud  intended  to  be  carried  out  by 
the  use  of  the  mails,  must  charge  a 
conspiracy  to  commit  acts  which,  if  com- 
mitted, would  constitute  an  offense  un- 
der the  latter  section;  but  it  need  not 
charge  separately  that  defendants  spe- 
cifically conspired  to  commit  each  ele- 
ment of  the  offense.  McConkey  v.  U. 
S.  (1909)  171  Fed.  829,  96  C.  C.  A. 
501. 

An  indictment,  under  R.  S.  §  5440 
(embodied  herein),  for  conspiracy  to 
use  the  mails  to  defraud,  in  violation  of 
R.  S.  |  5480  (post,  §  10385),  considered, 
and  held  to  sufficiently  describe  the  of- 
fense which  defendants  conspired  to 
commit.    Id. 

An  indictment  for  conspiracy  to  de- 
fraud by  use  of  the  post  office  establish- 
ment held  not  defective  for  failing  to 
allege  that  it  was  part  of  the  conspiracy 
to  place  or  cause  to  be  placed  letters 
and  circulars  in  the  United  States  post 
office.  Emanuel  v.  U.  S.  (1912)  196 
Fed.  317,  116  C.  C.  A.  137. 

Where,  in  a  trial  for  conspiring  to 
use  the  mails  in  carrying  out  a  scheme 
to  defraud,  on  an  indictment  charg- 
ing a  scheme  to  defraud  named  per- 
sons and  others  whose  names  were 
unknown  to  grand  inquest,  there  was 
no  showing  that  any  other  persons 
than  those  named  were  known  to  the 
grand  inquest,  it  must  be  presumed  on 
writ  of  error  that  the  indictment  in 
this  regard  truthfully  states  the  fact 
U.  S.  v.  Marrin  (D.  C.  1908)  159  Fed. 
767,  judgment  affirmed  (1909)  Marrin 
v.  U.  S.  (1909)  167  Fed.  951,  93  C. 
C.  A.  351,  writ  of  certiorari  denied 
(1911)  32  Sup.  Ct  523,  223  U.  S.  719, 
56  L.  Ed.  629. 

Where,  in  a  trial  for  conspiring  to 
use  the  mails  in  carrying  out  a  scheme 
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to  defraud,  on  an  indictment  charg- 
ing a  scheme  to  defraud  named  persons 
and  others  whose  names  were  un- 
known to  grand  inquest,  there  was  no 
showing  that  any  other  persons  than 
those  named  were  known  to  the  grand 
inquest,  it  must  be  presumed  on  writ 
of  error  that  the  indictment  in  this  re- 
gard truthfully  states  the  fact.  U.  S. 
v.  Marrin  (D.  C.  1908)  159  Fed.  767, 
judgment  affirmed  (1909)  Marrin  v.  U. 
S.  (1909)  167  Fed.  951,  93  O.  O.  A. 
351,  writ  of  certiorari  denied  (1911)  32 
Sup.  Ct.  523,  223  U.  S.  719,  56  L.  Ed. 
629. 

An  indictment  held  to  charge  a  con- 
spiracy to  commit  the  offense  denounc- 
ed by  R.  S.  §  5480,  post,  $  10385,  of 
using  the  mails  to  defraud.  Ex  parte 
King   (D.  C.  1912)  200  Fed.  622. 

Where  an  indictment  for  conspiracy 
to  further  a  scheme  to  defraud  by 
means  of  the  post  office  establishment 
stated  an  offense  under  R.  S.  §  5480 
(post,  f  10385),  it  was  immaterial  that 
it  recited  that  the  facts  showed  a  vio- 
lation of  Gr.  Code,  §  215.    Id. 

An  indictment  for  conspiring  to  de- 
fraud by  means  of  the  post  office  es- 
tablishment held  not  fatally  defective 
because  the  intent  to  defraud  was 
charged  in  the  description,  as  distin- 
guished from  the  charging  part,  of  the 
indictment  U.  S.  v.  Maxey  (D.  O. 
1912)  200  Fed.  997. 

An  indictment  for  conspiring  to  de- 
fraud by  use  of  the  post  office  establish- 
ment held  not  fatally  defective,  because 
the  charging  part  did  not  allege  that  de- 
fendants conspired  and  did  commit  the 
offense  of  attempting  to  defraud,  etc. 
Id. 

89. Obstructing  malls.  — An  in- 
dictment charging  defendants  with  con- 
spiring to  "unlawfully,  willfully,  ma- 
liciously and  knowingly"  delay  and  ob- 
struct, etc.,  the  passage  of  a  railway 
car  and  train,  "which  said  railway  car 
and  train  were  then  and  there  carrying 
and  transporting  the  mails  of  the  United 
States,"  is  insufficient  to  charge  a  con- 
spiracy to  violate  R.  S.  §  3995,  post,  8 
10371,  by  "knowingly  and  willfully"  ob- 
structing the  passage  of  the  mails,  since 
it  fails  to  charge  that  defendants  knew 
that  said  car  and  train  were  carrying 
the  mails,  without  which  there  could  be 
no  conspiracy  to  violate  the  statute. 
Salla  v.  U.  S.  (1900)  104  Fed.  544,  44 
C.  C.  A.  26. 

Where  an  indictment  for  conspiracy 
to  knowingly  and  willfully  obstruct  the 
passage  of  the  mails,  in  violation  of  R. 
S.  §  5440  (embodied  herein),  and  R.  S. 
§3995  (post,  §  10371),  was  defective 
for  failure  to  charge  that  defendants 
conspired  to  "knowingly  and  willfully" 
obstruct  the  mails,  the  defect  was  not 
cured  by  the  allegation  that  they  did 
"knowingly,  unlawfully,  and  feloniously 
combine,  conspire,"  etc.,  to  obstruct 
the  mails,  or  that  the  part  of  the  in- 
dictment charging  the  overt  act  alleged 
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that  such  act  was  "knowingly  and  will- 
fully" committed.  Conrad  v.  U.  S. 
(1904)  127  Fed.  798,  62  C.  C.  A.  478. 
An  indictment  for  conspiracy  to  com- 
mit the  offense  described  in  R.  S.  § 
3995,  which  failed  to  allege  that  de- 
fendants conspired  to  "knowingly  and 
willfully"  obstruct  or  retard  the  pas- 
sage of  the  mails,  in  the  manner  set 
out,  was  fatally  defective.  Conrad  v. 
U.  S.  (1904)  127  Fed.  798,  62  C.  C.  A. 
478. 

90.  —  Violation  of  Interstate  com- 
merce law.— The  sixth  count  of  the  in- 
dictment charges  that  defendants  con- 
spired to  force  the  Humboldt  Steamship 
Company  to  enter  into  an  agreement 
with  defendants  to  maintain  rates  and 
suppress  competition  among  carriers 
named,  under  section  3  of  the  Sherman 
Anti-Trust  Act  (Act  July  2,  1890,  c 
647,  26  Stat  209,  ante,  ft  8022).  Upon 
demurrer,  held,  the  objection  is  tech- 
nical, and,  in  any  event,  the  count 
charges  sufficient  facts  to  show  a  vio- 
lation thereof,  and  the  indictment 
charging  a  violation  of  R.  S.  §  5440 
(embodied  herein),  may  be  treated  as 
surplusage.  Demurrer  overruled.  U. 
S.  v.  Pacific  &  A.  Ry.  &  Nav.  Co.  (1912) 
4  Alaska,  530. 

In  an  indictment  under  this  section 
for  a  conspiracy  to  commit  an  offense 
against  the  United  States,  all  facts 
necessary  to  constitute  the  conspiracy, 
including  the  overt  act,  must  be  aver- 
red with  all  the  particularity  required 
in  criminal  pleadings,  but  no  high  de- 
gree of  particularity  is  required  in  de- 
scribing the  offense  to  which  the  con- 
spiracy relates  which  is  necessarily  de- 
fined by  the  statute.  So,  where  an 
indictment  charged  a  conspiracy  to 
induce  a  shipper  to  receive  rebates 
from  railroad  companies  in  violation  of 
the  federal  statute,  it  was  not  essential 
to  aver  the  names  of  such  railroad  com- 
panies which  were  not  known  to  the 
grand  jury.  Thomas  v.  U.  S.  (1907) 
156  Fed.  897,  84  C.  C.  A.  477,  17  U  R. 
A.  (N.  S.)  720. 

In  an  indictment  for  conspiracy  to 
obtain  an  unlawful  discrimination  in 
rates  by  underweighing,  the  allegation 
that  the  railroad  employe"  therein  named 
was  employed  by  the  railroad  to  weigh 
the  lumber  shipped  is  material,  so  far 
as  concerns  the  overt  acts  of  under- 
weighing  therein  charged,  but  it  is  im- 
material whether  he  was  generally  em- 
ployed for  the  purpose.  U.  S.  v.  Howell 
(D.  C.  1892)  56  Fed.  21. 

91.  —  False  or  fraudulent  claims. — 
A  count  in  an  indictment  for  con- 
spiracy to  defraud  the  United  States, 
which  charges  as  an  overt  act  done  in 
pursuance  of  the  conspiracy  the  know- 
ing and  willful  presentation  and  pay- 
ment of  false  and  fraudulent  claims, 
against  the  United  States,  is  not  in- 
sufficient because  it  does  not  specify  the 
particulars  in  which  such  claims  were 
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fraudulent;  the  only  purpose  of  such 
count  being  to  show  that  the  unlawful 
agreement  was  carried  into  actual  oper- 
ation. U.  S.  v.  Greene  (D.  C.  1902)  115 
Fed  343. 

Section  7483,  ante,  provides  that  rail- 
way companies  shall  be  paid  for  car- 
rying the  moils  upon  a  basis  of  the  aver- 
age weight  carried;  such  weight  to  be 
ascertained  by  actually  weighing  the 
mail  carried  during  a  certain  number  of 
days,  to  be  fixed  by  the  postmaster 
general.  Held,  that  an  indictment 
charging  railway  officials  with  conspir- 
ing to  deceive  the  postal  officers  and 
defraud  the  United  States  by  sending 
over  the  line  a  large  amount  of  old 
newspapers,  etc.,  in  order  to  increase 
the  mails  at  a  time  when  they  wore  be- 
ing weighed,  is  sufficient  under  R.  S.  | 
5440  (embodied  herein),  since  it  de- 
scribes a  conspiring  to  commit  the  "of- 
fense against  the  United  States"  de- 
fined by  R.  S.  |  5438,  ante,  §  10199, 
providing  a  punishment  for  any  per- 
sons combining  to  defraud  the  United 
States  by  "obtaining,  or  aiding  to  ob- 
tain, the  payment  of  any  false  or  fraud- 
ulent claim."  U.  S.  v.  Newton  (D.  C. 
1881)  48  Fed.  218. 

92.  —  Introducing  liquors  Into  In- 
tel cooatry.— Indictment  charging  a 
conspiracy  to  introduce  liquors  into  the 
Indian  country  held  to  relate  to  in- 
trastate shipments  only.  Joplin  Mer- 
cantile Co.  v.  U.  S.  (1915)  35  Sup.  Ct 
201,  236  U.  S.  531,  59  L.  Ed.  705,  af- 
firming judgment  (1914)  213  Fed.  926, 
131  C.  C.  A.  160. 

Omission  of  any  averment  in  indict- 
ment charging  a  conspiracy  to  intro- 
duce liquors  into  the  Indian  territory, 
that  the  conspiracy  was  to  introduce 
rach  liquors  from  without  the  state, 
is  not  a  defect  in  form  to  be  ignored 
under  section  1691,  ante.    Id. 


93. Frauds   or   offenses   as    to 

public  lands.— An  indictment  under  this 
section  charged  conspiracy  to  defraud 
the  United  States  of  public  lands  by 
means  of  false  entries  under  the  home- 
stead laws.  The  description  of  the 
overt  acts  charged  included  matters 
subsequent  to  the  "entry"  of  the  lands, 
in  the  technical  sense  of  the  preliminary 
application  under  the  homestead  laws. 
Held,  that  the  word  "entries"  was  not 
to  be  taken  with  such  technical  mean- 
ing, but  in  its  popular  sense,  as  meaning 
the  proceedings  as  a  whole.  Dealy  v. 
V.  S.  (1894)  14  Sup.  Ct.  680,  682,  152 
IT.  S.  539.  38  L.  Ed.  545. 

The  sufficiency  of  an  indictment 
charging  a  conspiracy  under  R.  S.  § 
5440  (embodied  herein),  "to  defraud  the 
T'nited  States  out  of  the  possession  and 
use  of,  and  the  title,  to  divers  large 
tracts  of  public  lands  of  the  United 
States,"  as  against  objections  based 
<®  the  lack  of  description  of  the  lands, 
the  uncertainty  of  the  allegations  as 
to  the  means  to  be  used  to  carry  out 
the  alleged  conspiracy,  the  failure  to 


give  the  names  of  the  fictitious  or  dis- 
qualified persons  through  whom  the 
fraud  was  effected,  the  indefiniteness 
and  inconsistency  of  the  allegations, 
and  the  improper  conclusion,  will  not 
be  determined  on  habeas  corpus  to  in- 
quire into  a  detention  to  await  a  war- 
rant for  the  removal  of  the  accused,  un- 
der section  1674,  ante,  to  the  federal 
district,  where  the  trial  is  to  be  had, 
but  such  objections  are  for  the  trial 
court  to  determine.  Hyde  v.  Shine 
(1905)  26  Sup.  Ct  760,  764,  199  U.  S. 
62,  50  L.  Ed.  90  (affirming  judgment 
U.  S.  v.  Hyde  [D.  C.  1904],  132  Fed. 
545);  Dimond  v.  Shine  (1905)  25  Sup. 
Ct.  766,  199  U.  S.  88,  50  L.  Ed.  99. 

An  indictment  under  R.  S.  f  5440 
(embodied  herein),  charging  a  conspir- 
acy to  defraud  the  United  States  by  de- 
priving it  of  the  title  to  certain  lands 
by  means  of  a  fraudulent  entry  under 
the  homestead  laws,  which  avers  that 
the  entry  was  made,  and  that  by  means 
of  it  the  accused  obtained  possession 
of  the  land,  and  cut  the  timber  thereon, 
is  sufficient,  and  need  not  allege  that  the 
land  was  subject  to  homestead  entry. 
The  conspiracy  constitutes  the  offense, 
and  it  need  not  be  shown  how  the  overt 
act  tended  to  effect  its  purpose,  or  that 
it  was  successful.  Gantt  v.  U.  S.  (1901) 
108  Fed.  61,  41  C.  C.  A.  210. 

In  an  indictment  for  conspiracy  to  de- 
fraud the  United  States  by  means  of  a 
false  and  fraudulent  entry  of  public 
lands  under  the  homestead  law,'  the 
word  "entry"  may  properly  be  used 
and  construed  as  applying  to  any  or  all 
of  the  steps  necessary  to  acquire  title 
under  such  law.  Bradford  v.  U.  S. 
(1907)  152  Fed.  617,  81  C.  C.  A.  607. 

An  indictment  under  this  section 
which  charges  a. conspiracy  to  defraud 
the  United  States  of  certain  of  its  lands 
by  means  of  false  forged  and  fraudulent 
entries  thereof  under  the  homestead 
law,  and  avers  that  such  lands  were  "in 
the  district  of  lands  subject  to  entry 
under  the  homestead  laws  of  the,  Unit- 
ed States"  at  a  certain  land  office,  and 
also  in  stating  the  acts  done  pursuant 
to  such  conspiracy  charges  the  filing  of 
applications  for  homestead  entry  of  cer- 
tain described  "public  lands  of  the  Unit- 
ed States  subject  to  homestead  entry," 
is  not  fatally  defective,  because  in 
charging  the  conspiracy  it  does  not  ex- 
pressly aver  that  the  lands  of  which 
it  was  the  purpose  to  defraud  the  Unit- 
ed States  were  public  lands,  subject  to 
homestead  entry.  Stearns  v.  U.  S. 
(1907)  152  Fed.  900,  82  C.  C.  A.  48. 

The  objection  that  an  indictment 
for  conspiracy  to  defraud  the  United 
States  of  certain  public  lands  does  not 
make  it  altogether  clear  to  what  lands 
the  conspiracy  related  cannot  be  taken 
by  a  motion  in  arrest  of  judgment.  Id. 
Under  an  indictment  charging  a  vio- 
lation of  R.  S.  §  5440  (embodied  here- 
in), by  conspiring  to  defraud  the  gov- 
ernment of  public  lands  subject  to  entry 
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under  Timber  and  Stone  Act,  §  1,  sec- 
tion 4671,  ante,  an  averment  of  pay- 
ment, on  certain  dates  within  three 
years  of  the  filing  of  the  indictment,  to 
procure  false  application,  final  proof 
and  entry  for  the  lands,  does  not  charge 
overt  acts  within  section  1708,  ante, 
limiting  certain  federal  prosecutions  to 
three  years  from  the  commission  of  the 
offense.  Any  violation  of  this  section 
was  complete  before  certificates  of  pur- 
chase covering  the  lands  were  issued, 
though  such  payment  was  made  subse- 
quently. U.  S.  v.  Black  (1908)  160  Fed. 
431,  87  C.  0.  A.  383. 

An  indictment  charged  that  defend- 
ants, with  others,  conspired  to  obtain 
from  the  government  certain  specified 
tracts  of  land  open  to  homestead  en- 
try by  procuring  certain  named  per- 
sons to  enter  the  same  by  means  of 
false  proof  in  respect  to  their  resi- 
dence on  and  improvement  of  the 
land,  and  with  respect  to  the  intent 
with  which  and  the  purpose  for  which 
the  entries  were  made,  and  in  pursu- 
ance of  such  conspiracy  and  to  effect  the 
object  thereof  defendants  caused  and 
procured  O.  to  make  the  homestead 
proof  in  respect  to  the  land  entered  by 
him  and  the  final  affidavit  required  by 
homestead  claimants,  including  a  state- 
ment that  his  family  consisted  of  him- 
self and  wife,  and  that  they  had  resided 
continuously  on  the  land  since  first  es- 
tablishing residence  thereon,  which 
proof  was  subscribed  by  C.  and  certified 
by  defendant  W.,  and  that  each  of  the 
defendants  knew  that  the  proof  was 
false,  etc.  Held,  that  the  indictment 
was  sufficient.  Jones  v.  U.  S.  (1908) 
162  Fed.  417,  89  C.  C.  A.  303,  writ  of 
certiorari  denied  (1908)  29  Sup.  Ct 
685,  212  U.  S.  576,  53  L.  Ed.  657. 

An  indictment  under  this  section 
charging  a  conspiracy  to  defraud  the 
United  States  by  fraudulently  obtaining 
title  to  and  possession  of  certain  de- 
scribed public  lands,  is  not  insufficient 
because  it  further  charges  that  the 
purpose  was  to  be  accomplished  through 
the  state  by  securing  the  selection  of 
the  lands  by  the  state  in  lieu  of  school 
lands  included  in  a  government  forest 
reservation  and  their  fraudulent  trans- 
fer from  the  state  to  defendants,  nor 
because  the  state  was  entitled  to  select 
such  lands  under  the  law.  Perrin  v.  U. 
S.  (1909)  169  Fed.  17,  94  O.  C.  A.  385; 
Benson  v.  Same  (1909)  169  Fed.  31,  94 
O.  O.  A.  qW. 

An  indictment  under  this  section  for 
conspiracy  to  defraud  the  United 
States  of  public  lands  and  to  commit 
an  offense  against  the  United  States 
by  suborning  entrymen  to  commit  per- 
jury in  making  oath  to  homestead  af- 
fidavits, held  sufficient  Richards  v.  U. 
S.  (1909)  175  Fed.  911,  99  C.  G.  A. 
401. 

An  indictment  under  this  section  for 
conspiracy  to  defraud  the  United 
States  of  public  lands  does  not  charge 
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a  conspiracy  to  do  an  act  not  unlawful 
in  itself,  because  there  is  no  separate 
statute  making  it  a  crime  to  defraud 
the  United  States;  but  the  statute  it- 
self makes  a  conspiracy  to  defraud  the 
United  States  a  distinct  crime,  and  no 
further  offense  need  be  averred  nor 
proved.  Mays  v.  U.  a  '(1910)  179 
Fed.  610,  103  O.  C.  A.  168. 

An  indictment  for  conspiracy  to  de- 
fraud the  United  States  of  public  lands 
by  fraudulently  obtaining  the  title  to 
worthless  state  lands,  securing  the  es- 
tablishment of  a  forest  reserve  includ- 
ing such  lands  and  then  exchanging 
the  same  for  public  lands  of  the  Unit- 
ed States  under  the  law  authorizing 
such  exchange,  is  not  bad  because  it 
does  not  describe  the  state  lands  to  be 
so  acquired,  further  than  to  state  the 
counties  in  which  they  are  situated* 
where  they  had  not  been  obtained  and 
no  further  description  was  possible. 
Id. 

An  indictment  charging  a  conspiracy 
to  defraud  the  United  States  by  means 
of.  fraudulent  entries  of  desert  land 
held  not  defective  for  failure  to  allege 
that  the  entries  were  in  fact  made. 
Chaplin  v.  U.  S.  (1912)  193  Fed.  879, 
114  C.  C.  A.  93,  writ  of  certiorari  de- 
nied (1912)  32  Sup.  Gt.  838,  225  U.  a 
705,  50  L.  Ed.  1266. 

An  indictment  for  a  conspiracy  to 
defraud  the  United  States  by  inducing 
the  making  of  certain  desert  land  en- 
tries held  not  fatally  defective  for  fail- 
ure to  contain  certain  allegations  to 
show  that,  if  the  conspiracy  had  been 
carried  out,  the  United  States  would 
have  been  defrauded.     Id. 

Where  the  words  of  the  affidavit  re- 
quired to  be  taken  by  an  applicant  for 
public  land  are  set  forth  in  the  statute 
under  which  the  application  is  made, 
it  is  sufficient,  in  an  indictment  for 
conspiracy  to  defraud  the  United 
States,  to  refer  to  or  describe  it  as  the 
affidavit  required  of  such  applicant  by 
law.  U.  S.  v.  Thompson  (C.  C.  1886) 
29  Fed.  86,  89. 

An  indictment  under  this  section 
which  charges  an  intent  to  defraud  the 
United  States  by  obtaining  the  dismis- 
sal of  certain  suits  which  by  law  might 
be  brought  by  the  United  States  to  re- 
cover certain  lands  "alleged  to  have 
been  fraudulently  and  unlawfully  ob- 
tained'1 from  the  United  States  does 
not  charge  a  conspiracy  to  defraud  the 
United  States,  since  the  use  of  the 
word  "alleged"  renders  the  fraud  an 
open  question.  U.  S.  v.  Milner  (G.  G. 
1888)  36  Fed.  890. 

Where  an  indictment  for  conspiracy 
to  deprive  the  government  of  land  by 
reason  of  a  fraudulent  homestead  en- 
try alleged  that  the  lands  sought  to  be 
acquired  were  "public  lands/'  and  that 
defendants  had  conspired  to  defraud 
the  United  States  out  of  a  portion  of 
such  land,  it  was  not  demurrable  for 
failure  to  allege  other  facts  showing 
that  the  land  was  in  fact  public  land 
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or  subject  to  homestead  entry.  U.  & 
t.  McEnley  (G.  C.  1903)  126  Fed.  242. 

Where  an  indictment  for  conspiracy 
to  defraud  the  government  out  of  pub- 
lic lands  by  a  fraudulent  homestead 
entry  alleged  facta  showing  that  the 
conspiracy  in  fact  succeeded,  and  that 
by  reason  of  fraudulent  and  forged 
proofs  the  land  sought  to  be  acquired 
was  actually  patented  by  the  govern- 
ment in  pursuance  of  such  proofs,  the 
indictment  was  not  objectionable  for 
failure  to  allege  that  the  overt  acts  of 
the  conspirators  in  furtherance  of  the 
conspiracy  were  effective  in  accom- 
plishing its  object.    Id. 

Since  it  was  not  necessary  to  a  con- 
viction for  conspiracy  to  deprive  the 
United  States  of  public  lands  by  a 
fraudulent  homestead  entry  that  it 
should  be  proved  that  the  conspiracy 
was  with  reference  to  any  particular 
tract  of  land  or  to  land  within  the  dis- 
trict, it  was  not  necessary  that  the  in- 
dictment particularly  describe  the  land 
affected   by   the   conspiracy.     Id. 

An  indictment  for  conspiracy  under 
this  section  charged  that  petitioner 
conspired  with  others  to  obtain  by 
means  of  fictitious  applications  and 
other  false  and  fraudulent  practices 
from  the  states  of  California  and  Ore- 
gon the  title  to  large  amounts  of  school 
lands  owned  by  said  several  states,  and 
lying  within  the  boundaries  of  United 
States  forest  reservations,  and  then  to 
exchange  such  lands,  under  the  federal 
statutes  providing  therefor,  for  public 
lands  of  the  United  States  subject  to 
homestead  entry  outside  of  such  reser- 
vations. Held,  that  while  such  acts 
would  constitute  a  conspiracy  to  de- 
fraud the  states,  the  indictment  did 
not  charge  a  "conspiracy  to  commit 
any  offense  against  the  United  States, 
or  to  defraud  the  United  States  in  any 
manner,"  within  the  meaning  of  the 
statute  since  it  appeared  from  its 
averments  that  the  United  States 
would  obtain  title  to  the  school  lands 
by  the  exchanges  contemplated;  and 
that  such  indictment  would  not  sustain 
proceedings  for  the  removal  of  peti- 
tioner to  the  district  of  the  indictment 
for  trial  In  re  Benson  (C.  C.  1904) 
131  Fed.  968. 

An  indictment  for  conspiracy  to  de- 
fraud the  United  States,  alleging  that 
defendants  conspired  to  fraudulently 
obtain  state  land  within  a  forest  res- 
ervation to  be  exchanged  for  lieu  land, 
as  provided  by  the  forest  reserve  act, 
held  to  state  an  offense.  Ex  parte 
Hyde  (C.  C.  1904)  194  Fed.  207. 

An  indictment  under  this  section 
which  charges  that  defendants  know- 
ingly, unlawfully,  wickedly,  and  cor- 
ruptly conspired  to  defraud  the  United 
States  out  of  its  title  to  certain  public 
lands  by  means  of  false,  fraudulent, 
and  fictitious  entries  of  the  same  un- 
der the  land  laws,  and  that  in  pursu- 
ance of,  and  to  effect  the  object  of, 
such  conspiracy,  certain  acta  set  forth 
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were  committed  by  one  or  more  of  the 
defendants,  is  not  insufficient,  because 
it  does  not  expressly  aver  that  such 
acts  were  done  with  knowledge  of  * 
the  fraudulent  and  illegal  character  of 
the  entries.  The  essence  of  the  of- 
fense is  the  conspiracy,  and  while  an 
overt  act  is  ari  essential  element  un- 
der the  statute,  the  use  of  the  word 
"knowingly'*  in  charging  the  conspira- 
cy must  fairly  be  held  to  apply  to  and 
characterize  the  acts  specifically  charg- 
ed to  have  been  done  in  furtherance 
of  such  conspiracy,  and  for  the  pur- 
pose of  carrying  it  into  effect.  U.  S. 
v.  Mitchell  (C.  C.  1905)  141  Fed.  666. 

Averments  in  an  indictment  for  con- 
spiracy under  this  section  that  defend- 
ants conspired  to  fraudulently  obtain 
the  issuance  by  the  United  States  of 
land  scrip  in  satisfaction  of  a  confirm- 
ed private  land  claim,  which  scrip 
when  issued  could  be  located  on  pub- 
lic lands  of  the  United  States,  and  that 
such  conspiracy  was  carried  out  by 
fraudulently  procuring  the  appointment 
of  an  administrator  of  the  succession 
of  the  true  claimant,  on  whose  appli- 
cation the  scrip  was  issued,  and  by 
whom  it  was  sold,  and  the  proceeds 
converted  by  defendants  to  their  own 
use,  are  sufficient  to  sustain  the  charge 
that  the  conspiracy  was  one  to  de- 
fraud the  United  States.  U.  S.  v. 
Bradford  (O.  G.  1905)  148  Fed.  413, 
judgment  affirmed  Bradford  v.  U.  S. 
(1907)  152  Fed.  616,  81  G.  G.  A.  606, 
writ  of  certiorari  denied  (1907)  27 
Sup.  Gt  795,  206  U.  S.  563,  51  L.  Ed. 
1190. 

An  indictment  charging  that  defend- 
ants did  conspire,  combine,  confeder- 
ate, and  agree  together  to  defraud  the 
United  States,  by  corruptly  and  for 
their  own  gains  administering  and  pro- 
curing the  administration  of  Act  March 
3,  1901,  c.  853,  31  Stat.  1133,  appro- 
priating money  to  survey  public  lands, 
in  a  manner  contrary  to  the  true  in- 
tent and  purpose  thereof,  and  wasteful 
of  the  money  so  appropriated  and  ap- 
portioned, prejudicial  to  the  welfare 
and  interest  of  the  United  States  and 
the  public  service  thereof,  did  not 
charge  a  conspiracy  to  defraud  the 
government  of  its  money  or  property, 
but  charged  a  conspiracy  to  defraud 
the  United  States  by  corruptly  admin- 
istering an  act  of  Congress.  U.  S.  v. 
Moore   (O.  C.  1909)   173  Fed.  122. 

An  indictment  for  conspiracy,  alleg- 
ing that  defendants  conspired  to  pro- 
cure the  maladministration  of  Act 
March  3,  1901,  c.  853,  31  Stat.  1133, 
appropriating  money  for  the  survey  of 
public  lands  in  a  specified  order,  by 
procuring  the  use  of  such  funds  for  the 
survey  of  lands  which  were  nonagri- 
cultural  and  the  subject  of  fictitious 
entries,  sufficiently  charged  the  con- 
spirators* corrupt  purpose,  and  was 
therefore  not  objectionable  for  failure 
to   allege    that   defendants    had    guilty 
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knowledge  of  the  falsity  of  the  entries. 
Id. 

An  indictment  charging  a  conspiracy 
by  defendants  to  defraud  the  United 
States  by  obtaining  title  to  upwards  of 
5,000  acres  of  coal  lands  in  Alaska  of 
the  value  of  $2,000,000  by  means  of 
39  false,  fraudulent,  and  fictitious  en- 
tries made  by  as  many  different  per- 
sons, ostensibly  for  their  own  benefit, 
but  in  fact  for  the  benefit  of  the  de- 
fendants, whereby  the  defendants 
would  be  enabled  to  receive  and  enjoy 
the  benefit  of  a  greater  number  of  coal 
entries  and  locations  and  a  greater 
quantity  of  coal  lands  than  was  per- 
missible under  the  law,  charged  a 
crime.  U.  S.  v.  Doughten  (O.  C.  1911) 
186  Fed.  226. 

An  indictment  averring  that  defend- 
ants conspired  to  defraud  the  United 
States  of  coal  lands  in  Alaska  by  in- 
ducing persons  to  locate  and  acquire 
title  to  claims  thereon  under  the  stat- 
ute to  be  later  transferred  to  a  corpo- 
ration, so  as  to  enable  it  to  thereby 
acquire  a  greater  quantity  of  coal  land 
than  allowed  by  law,  and  that  defend- 
ants, pursuant  to  such  conspiracy,  aid- 
ed such  claimants  in  making  proof  and 
payment  for  their  lands,  is  insufficient 
to  charge  the  crime  of  conspiracy  to 
defraud  the  United  States  under  this 
section,  where  it  does  not  show  that 
the  claimants  were  dummies,  but  avers 
that  they  were  qualified  to  make  the 
entries,  and  does  not  charge  that  they 
did  not  fully  comply  with  the  law  to 
entitle  them  to  make  proof  and  obtain 
patents.  U.  S.  v.  Munday  (O.  C.  1911) 
186  Fed.  375,  judgment  reversed 
(1911)  32  Sup.  Ct.  53,  222  U.  S.  175, 
56  L.  Ed.  149. 

A  count  in  an  indictment  under  this 
section  charging  a  conspiracy  to  de- 
fraud the  United  States  by  hiring  28 
persons  to  enter  at  a  land  office,  un- 
der color  of  the  pre-emption  laws,  cer- 
tain public  lands  of  the  United  States, 
solely  for  the  purpose  of  selling  the 
same  on  speculation  to  defendant  and 
L.,  and  some  other  person  to  the  grand 
jury  unknown,  is  good.  U.  S.  v.  Gor- 
don (D.  C.  1884)  22  Fed.  250. 

A  count  in  an  indictment  under  this 
section  which  charges  a  conspiracy  to 
defraud  the  United  States  by  present- 
ing for  approval  to  a  land  office  false 
and  fraudulent  affidavits  and  proofs  of 
settlement  and  improvement,'  under 
the  pre-emption  law,  of  28  persons, 
stating  that  such  persons  were  entitled 
to  enter  public  lands,  and  had  sever- 
ally complied  with  the  pre-emption 
laws,  and  had  severally  entered  such 
lands  for  their  individual  benefit,  and 
not  for  speculation,  is  sufficient.     Id. 

The  objection  that  it  is  within  the 
exclusive  jurisdiction  of  the  land  de- 
partment to  determine  questions  of 
fact  involved  in  the  trial  of  an  indict- 
ment for  conspiracy  to  defraud  the 
United  States  by  an  illegal  entry  of 
public  lands  cannot  be  raised  by  demur- 
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rer,  where  the  indictment  does  not 
show  that  any  proceeding  relating  to 
such  entry  is  pending  in  the  depart- 
ment. U.  S.  ▼.  Peuschel  (D.  C.  1902) 
116  Fed.  642. 

To  constitute  a  criminal  conspiracy 
to  defraud  the  United  States  by  ob- 
taining title  and  possession,  through 
homestead  entry,  to  mineral  lands  not 
subject  to  entry,  the  fact  that  the  land 
contained  valuable  minerals,  and 
knowledge  of  such  fact  by  the  con- 
spirators at  the  time  the  conspiracy 
was  formed,  are  essential,  and  must  be 
averred  in  the  indictment.  An  indict- 
ment which,  after  charging  such  con- 
spiracy and  the  subsequent  making  of 
an  affidavit,  and  the  filing  of  an  appli- 
cation for  entry  in  furtherance  thereof, 
avers  that  the  defendants  "then  and 
there"  well  knew  that  the  land  con- 
tained valuable  mineral  deposits,  is 
uncertain,  and  fatally  defective,  in  fail- 
ing to  charge  such  knowledge  at  the 
time  the  conspiracy   was   formed.      Id. 

Where  an  indictment  charged  that 
defendants  did  unlawfully  conspire  to- 
gether to  defraud  the  United  States 
out  of  a  portion  of  its  public  lands  on 
homestead  entry,  etc,  such  allegation 
included  all  proceedings  as  a  whole 
necessary  to  complete  the  transfer  of 
the  title.  U.  S.  v.  Cunningham  (D.  C. 
1904)  129  Fed.  833. 

It  would  be  implied  from  such  allega- 
tion that  the  affidavits  and  proofs  were 
such  as  were  required  by  law  to  entitle 
the  entry  man  to  a  patent,  and  that 
such  affidavits  and  proof  were  false. 
Id. 

An  allegation  in  an  indictment  that 
defendants  did  unlawfully  conspire  to 
defraud  the  United  States  out  of  a 
portion  of  its  public  land,  by  means 
"of  procuring  persons"  to  make  false 
and  fraudulent  entries  on  such  land, 
was  not  inconsistent  with  a  further  al- 
legation as  to  the  overt  acts  charged, 
showing  that  the  false  proofs  and  en- 
tries were  made  by  defendants  them- 
selves, and  not  by  others  procured  by 
them.     Id. 

An  indictment  charges  a  conspiracy 
to  defraud  the  United  States,  within 
R.  S.  §  5440  (embodied  herein),  where 
it  avers  that  defendants  conspired  to 
obtain  the  legal  title  to  school  lands 
within  public  forest  reservations  from 
certain  states  by  means  of  acts  and 
representations  set  out,  and  which  are 
of  such  fraudulent  character  that  the 
equitable  title  to  such  lands  would  re- 
main in  the  states,  and  to  then  ex- 
change such  lands  for  public  lands  of 
the  United  States,  under  the  provisions 
of  Act  June  4,  1897,  c.  2,  §  1,  30  Stat. 
36,  which  authorize  such  exchanges, 
but  which  contemplate  that  the  gov- 
ernment shall  obtain  the  full,  fee-simple 
title  to  the  lands  for  which  it  makes  the 
exchange,  including  the  equitable  as 
well  as  the  legal  title.  U.  S.  v.  Hyde 
(D.  a  1904)   132  Fed.  545,  judgment 
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affirmed  Hyde  v.  Shine  (1906)  25  Sup. 
a  760, 199  U.  8.  62,  50  L.  Ed.  90. 

An  indictment  alleging  that  defend- 
ants during  all  the  times  between  May 
25,  1902,  and  the  commission  of  the 
last  overt  act  therein  set  forth  con* 
tinned  to  conspire  together  to  defraud 
the  United  States  of  the  title  to  its 
public  lands  in  the  manner  and  by  the 
means  agreed  on  between  them  on  May 
25,  1902,  was  not  equivalent  to  a 
charge  that  defendants  subsequent  to 
that  date  entered  into  a  new  conspiracy 
to  accomplish  their  unlawful  design,  but 
was  merely  an  allegation  that  the  con- 
spiracy formed  on  that  day  was  never 
abandoned,  but  was  in  continuous  op- 
eration thereafter  until  the  date  of 
the  last  overt  act  charged.  U.  S.  v. 
Brace  (D.  C.  1907)  149  Fed.  874. 

An  indictment  charging  that  defend- 
ants conspired  together  to  defraud  the 
government  of  the  title  to  a  portion  of 
the  public  domain,  to  wit,  etc.,  and  in 
pursuance  of  the  conspiracy  performed 
the  overt  acts  of  obtaining  and  using 
before  the  register  and  receiver  of 
the  local  land  office  false  and  bogus  af- 
fidavits, represented  by  defendants  to 
be  genuine,  in  making  proof  of  a  timber 
culture  entry  theretofore  regularly 
made  on  the  land  by  H.,  since  deceased, 
under  an  agreement  with  his  widow 
that  they  were  to  succeed  by  convey- 
ance from  her  to  all  the  rights  of  the 
government  secured  by  virtue  of  a  pat- 
ent issued  by  the  government  based 
on  such  proofs,  was  not  defective  for 
uncertainty.  U.  S.  v.  Burkett  (D.  C. 
1907)  150  Fed.  208. 

An  indictment  which  charges  defend- 
ants with  conspiracy  to  defraud  the 
United  States,  by  obtaining  for  a  cer- 
tain corporation  coal  lands  of  the  Unit- 
ed States,  in  excess  of  the  quantity 
which  it  could  lawfully  acquire  under 
the  coal  land  purchase  laws,  by  means 
of  entries  to  be  made  by  certain  of  the 
defendants  as  individuals,  thereby  se- 
curing patents  to  themselves,  paying 
for  the  lands  with  money  furnished  by 
the  corporation,  and  thereupon  con- 
veying such  lands  to  the  corporation, 
and  which  charges  as  overt  acts  the 
making  of  applications  for  such  entries, 
the  acquiring  of  patents,  and  the  mak- 
ing of  such  conveyances,  does  not  state 
an  offense  under  this  section  where  it 
does  not  aver  that  such  defendants 
were  employed  or  procured  by  the  cor- 
poration to  make  applications  for  the 
entries  in  its  behalf,  that  there  was  any 
fraudulent  intention  in  fact  in  making 
the  entries,  or  that  the  patents  issued 
thereon  were  void;  there  being  nothing 
in  the  statute  to  prevent  the  corpora- 
tion from  lawfully  acquiring  by  pur- 
chase any  quantity  of  coal  lands,  the 
title  to  which  or  the  preference  right 
to  purchase  which  had  been  lawfully 
acquired  by  others.  Pereles  v.  Weil 
(D.  C.  1907)  157  Fed.  419. 

An  indictment  under  this  section  for 
conspiracy  to  defraud  the  United  States 
charges  an  offense  where  it  avers  the 


purpose  of  the  conspiracy  to  be  to 
acquire  coal  lands  of  the  United  States 
by  means  of  false,  fictitious,  and  fraud- 
ulent entries  and  applications,  and  to 
induce  and  hire  others  to  make  like 
entries,  at  the  cost  and  for  the  benefit 
of  defendants  to  whom  such  entrymen 
were  to  convey  the  lands  so  entered, 
and  where  it  fully  sets  out  such  means 
and  overt  acts  committed  for  the  pur- 
pose of  effecting  the  object  of  such  con- 
spiracy. Arnold  v.  Weil  (D.  C.  1907) 
157  Fed.  429. 

An  indictment  which  charges  that  de- 
fendants conspired  to  hire  persons  to 
make  entry  and  purchase  of  public 
lands  of  the  United  States  under  the 
coal  land  act,  with  money  furnished  by 
defendants,  such  lands  to  be  conveyed 
by  the  entrymen  to  a  corporation,  for 
the  purpose  of  enabling  the  corpora- 
tion to  acquire  a  larger  quantity  of 
such  lands  than  it  could  lawfully  pur- 
chase under  the  act,  does  not  charge  a 
conspiracy  to  defraud  the  United  States 
within  this  section,  where  it  is  not 
averred  that  such  entrymen  were  not 
legally  qualified  to  make  the  purchases 
they  did,  nor  that  they  severally  ac- 
quired more  land  than  the  acreage  lim- 
ited by  the  act  U.  S.  v.  Keitel  (D.  C. 
1907)  157  Fed.  396,  order  reversed 
(1908)  29  Sup.  Ct.  123,  211  U.  S.  370, 
53  L.  Ed.  230. 

An  indictment  for  conspiracy  alleged 
that  defendants  conspired  to  defraud 
the  United  States  out  of  the  Umatilla 
reservation  lands  sold  at  private  sale 
by  means  of  procuring  persons  to  make 
false  and  fraudulent  applications  and 
affidavits  to  purchase  such  lands  for 
the  benefit  of  defendants,  and  procured 
them  to  make  such  false  and  fraudu- 
lent applications  and  affidavits.  Held, 
that  an  objection  that  there  was  no  re- 
quirement of  the  statute  for  the  sale 
of  such  lands  that  an  affidavit  should 
be  made  for  the  "purchase"  of  the 
land,  but  that  an  "oath  or  affirmation" 
was  required  of  the  purchaser  at  the 
time  of  the  purchase,  and  that  the  in- 
dictment did  not  charge  that  defend- 
ants conspired  to  defraud  the  govern-* 
ment  by  procuring  persons  who  had  be- 
come purchasers  to  make  fraudulent 
oaths  or  affirmations  was  hypercritical; 
a  false  affidavit  being  tantamount  to  a 
false  oath  or  affirmation.  U.  S.  v. 
Raley  (D.  C.  1909)  173  Fed.  159. 

In  an  indictment  for  conspiracy  to 
defraud  the  United  States  by  making  a 
false  oath  or  affidavit  in  connection 
with  the  purchase  of  Umatilla  reserva- 
tion lands,  it  was  not  necessary  to  set 
out  the  details  of  the  administration  of 
the  oath,  by  whom  administered,  or 
that  the  person  officiating  was  an  offi- 
cer qualified  to  do  so.    Id. 

An  indictment  for  conspiracy  in  pro- 
curing false  public  land  affidavits  was 
not  defective  for  failure  to  allege  in 
what  respect  the  affidavits  were  false 
or  fraudulent.    Id. 

Where  an  indictment  for  conspiracy 
to  defraud   the   United  States   alleged 
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that  defendant  conspired  to  obtain  Uma- 
tilla reservation  lands  by  procuring  per- 
sons to  make  false  affidavits  for  the 
purchase  of  the  lands  on  defendant's 
account,  and  by  procuring  persons  to 
make  contracts  prior  to  such  purchase 
whereby  the  title  was  to  inure  to  de- 
fendant's benefit,  and  by  procuring 
them  to  make  false  proofs  of  residence 
and  cultivation  of  the  lands,  all  of  which 
acts  were  forbidden  and  unlawful,  it 
sufficiently  charged  the  means  by  which 
the  conspiracy  was  to  be  effectuated. 
Id. 

Where  an  indictment  for  conspiracy 
to  defraud  the  United  States  alleged 
that  the  defendants  had  conspired  by" 
means  of  false  applications  to  purchase 
to  obtain  title  to  a  portion  of  the  pub- 
lic lands  subject  to  private  sale  and 
situated  on  the  Umatilla  Indian  reser- 
vation, in  Umatilla  county,  Or.,  not  al- 
lotted nor  required  for  allotment,  it 
was  not  material  that  such  lands  were 
not  public  lands  in  the  strict  sense; 
the  ultimate  title  being  in  the  United 
States.    Id. 

On  trial  of  an  indictment  for  conspir- 
acy to  defraud  the  United  States  by 
illegally  obtaining  title  to  coal  land  in 
Alaska,  the  government  in  open  court 
"abandoned  for  all  time"  the  charge 
in  the  indictment  of  the  foreign  or  alien 
character  of  the  certain  corporation  al- 
leged to  have  entered  the  land,  where- 
upon the  court  sustained  an  objection 
to  the  indictment,  and  the  case  was 
appealed  to  the  Supreme  Court,  where 
the  order  was  reversed.  Held,  that 
since  the  word  "abandon"  means  a 
giving  up,  total  desertion,  absolute  re- 
linquishment, and  an  "abandonment" 
is  the  relinquishment  of  a  right,  the 
giving  up  of  something  to  which  one  is 
entitled,  while  "amendment"  means  a 
change  or  modification  to  better  an  al- 
legation by  removing  that  which  is  er- 
roneous, corrupt,  or  superfluous,  or  by 
substituting  something  in  the  place  of 
what  is  removed,  the  abandonment  of 
such  allegation  did  not  constitute  an 
amendment,  nor  a  material  alteration 
of  the  indictment  by  elimination,  so  as 
to  invalidate  it,  but  changed  the  proof 
to  be  offered  (citing  1  Words  and 
Phrases,  4,  369).  U.  S.  v.  Munday 
(D.  C.  1914)  211  Fed.  536. 

94. Issues,  proof,  and  variance.— 

Where  an  indictment  under  R.  S.  { 
54S0,  as  amended  by  Act  March  2,  1889, 
post,  §  10,385,  for  conspiracy  to  de- 
fraud through  the  mails,  charged  as 
one  of  the  acts  in  furtherance  of  the 
conspiracy  that  B.  deposited  in  the 
post  office  a  letter  addressed  to  D., 
applying  for  an  agency  to  sell  its  shoes, 
and  ordering  shoes,  railroad  waybills 
showing  a  shipment  of  the  shoes  by  D., 
and  an  order  by  B.  to  a  freight  agent 
to  deliver  his  freight  to  a  certain  per- 
son, are  admissible.  Stokes  v.  U.  S. 
(1895)  15  Sup.  Ct.  617,  620,  157  U.  S. 
187,  39  L.  Ed.  667. 

Under  an  indictment  against  a  num- 
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ber  of  defendants  for  conspiracy  to  de- 
fraud the  government  out  of  certain 
public  lands,  charged  to  have  been  il- 
legally entered  for  the  benefit  of  the 
defendants,  it  is  not  a  fatal  variance 
that  the  proof  shows  that  some  of  them 
only  shared  in  the  benefit;  the  offense 
being  complete  if  the  conspiracy  is  es- 
tablished and  an  overt  act  committed  in 
pursuance  thereof.  Olson  v.  U.  S. 
(1904)  133  Fed.  849,  67  C.  C.  A.  21. 

On  the  trial  of  an  indictment  for  con- 
spiracy to  defraud  the  government  by 
procuring  other  persons  to  make  en- 
tries of  public  lands  under  the  timber 
and  stone  act  for  the  benefit  of  de- 
fendants, the  intent  and  motive  of  such 
entrymen  in  making  the  entries  is  the 
material  question  in  issue;  and  where 
they  are  placed  on  the  stand  by  the 
prosecution,  and  testify  to  facts  and 
circumstances  from  which  it  is  sought 
to  infer  an  illegal  purpose  and  agree- 
ment, it  is  competent  for  the  defend- 
ants, on  cross-examination,  to  question 
them  directly  as  to  the  purpose  with 
which  the  entries  were  made,  and  as 
to  whether  they  had  made  any  con- 
tracts to  sell  or  convey  the  lands  to 
others.    Id. 

Where  an  indictment  charged  a  con- 
spiracy to  defraud  the  United  States  of 
moneys  thereafter  to  become  due  from 
a  certain  mercantile  firm  as  customs 
duties,  proof  that  the  merchandise  in 
question  was  consigned  to  a  firm  of 
customs  brokers,  who  paid  the  duties 
thereon,  was  not  a  variance;  the  goods 
being  owned  by  the  mercantile  firm,  and 
so  consigned  only  for  convenience  of 
entry.  Grunberg  v.  U.  S.  (1906)  145 
Fed.  81,  76  C.  C.  A.  51. 

An  indictment  under  this  section  need 
not  aver  with  exact  accuracy  the  date 
of  the  formation  or  beginning  of  the 
conspiracy,  nor,  if  the  date  is  alleged, 
need  it  be  proved  as  laid,  but  it  is  suffi- 
cient if  the  conspiracy  is  proved  to  have 
existed  prior  to  the  commission  of  the 
overt  act  charged,  and  that  it  continued 
to  exist  at  that  time.  Bradford  v.  U.  S. 
(1907)  152  Fed.  617,  81  C.  C.  A.  607. 

While  in  an  indictment  under  this 
section  for  a  conspiracy  to  use  the 
mails  to  defraud,  a  fraudulent  purpose 
must  be  averred  and  proved,  and  where 
a  purpose  to  defraud  two  jointly  is 
charged,  it  must  be  proved  as  laid, 
where  the  sending  of  individual  letters 
to  parties  named  is  charged  in  differ- 
ent counts,  an  averment  in  general 
terms  of  an  intent  to  defraud  these 
parties  does  not  necessarily  import  that 
the  conspiracy  contemplated  a  joint  de- 
frauding of  the  whole  number  named; 
the  parties  not  being  jointly  interested 
in  the  property  which  it  was  the  aim  to 
secure.  Marrin  v.  U.  S.  (1909)  167 
Fed.  951,  93  C.  C.  A.  351,  affirming 
judgment  (D.  C.  1908)  159  Fed.  767, 
writ  of  certiorari  denied  (1911)  32  Sup, 
Ct  523,  223  U.  S.  719,  56  L.  Ed.  629. 

In  a  prosecution  under  this  section 
for  a  conspiracy  to  defraud,  the  govern- 
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merit  is  not  required  to  prove  that  all 
the  overt  acts  alleged  were  committed, 
nor  that  all  defendants  named  in  the 
indictment  were  engaged  in  the  con- 
spiracy, and,  in  such  a  prosecution,  the 
fact  that  there  was  evidence  tending 
to  show  that  the  conspiracy  in  which 
Borne  of  the  defendants  not  on  trial 
were  engaged  was  separate  from  that 
in  which  those  on  trial  were  engaged, 
did  not  entitle  the  latter  to  an  acquit- 
tal Jones  v.  U.  8.  (1910)  170  Fed. 
584. 103  G.  C.  A.  142. 

There  is  not  a  fatal  variance  between 
indictment  and  proof  in  a  prosecution 
for  conspiracy  under  this  section  be- 
cause the  indictment  charges  that  de- 
fendants conspired  with  each  other  and 
with  others  to  the  grand  jurors  un- 
known, while  the  evidence  shows  that 
the  name  of  another  conspirator  was 
in  fact  known,  where  the  indictment 
fully  sets  out  his  connection  with  the 
conspiracy,  and  names  him,  so  as  to 
clearly  advise  defendants  of  the  charge 
against  them.    Id. 

An  indictment  under  R.  S.  §  5440 
(embodied  herein),  for  conspiracy  to 
defraud  the  United  States  of  public 
lands,  does  not  charge  a  conspiracy  to 
do  an  act  not  unlawful  in  itself,  be- 
cause there  is  no  separate  statute  mak- 
ing it  a  crime  to  defraud  the  United 
States;  but  the  statute  itself  makes  a 
conspiracy  to  defraud  the  United  States 
a  distinct  crime,  and  no  further  offense 
need  be  averred  nor  proved.  Mays  v. 
U.  S.  (1910)  179  Fed.  610,  108  O.  O. 
A.  168. 

Where  an  indictment  against  officers 
of  a  national  bank  and  others,  alleged 
to  have  aided  and  abetted  them  in  the 
misapplication  of  the  bank's  funds, 
charged  conspiracy  and  intent  to  will- 
fully misapply  the  bank's  funds  in  sev- 
eral ways,  and,  among  them,  of  procur- 
ing it  to  make  large  loans  to  a  hosiery 
company  by  paper  indorsed  by  a  woolen 
company,  which,  it  was  claimed,  was 
then  largely  indebted  to  the  bank,  proof 
that  funds  of  the  bank  were  loaned 
on  paper  of  the  hosiery  company  which 
was  indorsed  by  the  woolen  company 
was  admissible,  but  not  evidence  of  a 
mortgage  given  by  the  woolen  company 
to  the  bank,  nor  as  to  notes  which  the 
woolen  company  made  to  the  bank  to 
secure  its  individual  obligations,  and 
not  as  indorser  of  the  hosiery  company. 
Prettyman  v.  U.  S.  (1910)  180  Fed. 
30. 108  C.  C.  A.  384. 

Where  three  persons  were  charged 
with  conspiracy  to  embezzle  and  misap- 
ply the  funds  and  credits  of  a  national 
hank,  and  the  proof  was  sufficient  to 
convict  two  of  them,  but  not  the  third, 
the  charge  against  him  would  be  treat- 
ed as  surplusage,  and  the  conviction 
of  the  others  sustained.  Breese  v.  U. 
8.  (1913)  203  Fed.  824,  122  C.  C.  A. 
142,  affirming  judgment  U.  S.  v.  Breese 

(D.  C.  1908)  172  Fed.  761. 

lender  an  indictment  charging  defend- 
ants as  individuals,  evidence  of  acts 
done  in  the  name  of  corporations  of 


which  defendants  were  officers  held  ad- 
missible. Houston  v.  U.  S.  (1914)  217 
Fed.  852,  133  O.  C.  A.  562. 

Under  an  indictment  under  this  sec- 
tion charging  a  conspiracy  to  defraud 
the  United  States,  it  was  not  error  to 
admit  evidence  of  other  overt  acts  than 
those  specifically  named  in  the  indict- 
ment.   Id. 

Where  indictment  charged  conspira- 
cy with  persons  unknown,  fact  that 
third  parties  testified  before  grand  ju- 
ry held  not  to  show  that  they  were 
known  to  be  conspirators,  so  as  to 
preclude  conviction  for  conspiring  with 
them.  Mitchell  v.  U.  S.  (1916)  229 
Fed.  357.  143  O.  O.  A.  477. 

On  an  indictment  under  Act  March 
2,  1867,  $  80,  the  government  is  not 
bound  to  strict  proof  of  the  ownership 
of  the  rectifying  distillery  to  which  it 
is  alleged  the  spirits  were  unlawfully 
removed.  U.  S.  v.  Smith  (O.  O.  1869) 
Fed.  Cas.  No.  16,322. 

The  conspiracy  need  not  be  shown  to 
have  been  formed  at  the  precise  time 
or  times  alleged  in  the  indictment  U. 
S.  v.  Goldberg  (C.  C.  1876)  Fed.  Cas, 
No.  15,223. 

Acts  charged  to  have  been  done  to 
effect  the  object  of  the  conspiracy  must 
be  proved  as  laid,  but  time  and  quanti- 
ty need  not  be  proved.  U.  8.  v.  Ham- 
ilton (C.  C.  1876)  Fed.  Cas.  No.  15,- 
288;  Same  v.  Hntchins  (C.  C.  1876) 
Fed.  Cas.  No.  15,430. 

A  variance  between  the  indictment 
and  the  evidence  as  to  the  time  when 
the  alleged  overt  act  was  committed  is 
immaterial.  U.  S.  v.  Graff  (C.  C.  1878) 
Fed.  Cas.  No.  15,244. 

In  an  indictment  for  a  conspiracy  to 
steal,  and  stealing,  property,  an  allega- 
tion that  it  was  "the  property  of  and 
in  the  possession  of  the  United  States 
of  America,"  is  supported  by  evidence 
that  the  property  was  in  the  posses- 
sion of  the  collector  of  customs  of  the 
United  States,  having  been  seised  by 
him  as  smuggled  merchandise.  U.  S.  v. 
Gardner  (C.  C.  1890)  42  Fed.  829. 

Where  a  particular  motive  for  the 
conspiracy  is  alleged  in  the  indictment, 
and  the  jury  is  justified  from  the  evi- 
dence in  finding  that  such  motive  did 
really  exist,  it  is  immaterial  that  the 
evidence  shows  that  the  conspirators 
had  different  motives  additional  to  that 
the  indictment  describes.  U.  S.  v.  Lan- 
caster (C.  C.  1891)  44  Fed.  896,  10  L. 

xv.   A.   ooo. 

Where  an  indictment  for  conspiracy 
to  defraud  the  government  out  of  pub- 
lic lands  by  a  fraudulent  homestead 
entry  alleged  facts  showing  that  the 
conspiracy  in  fact  succeeded,  and  that 
by  reason  of  fraudulent  and  forged 
proofs  the  land  sought  to  be  acquired 
was  actually  patented  by  the  govern- 
ment in  pursuance  of  such  proofs,  the 
indictment  was  not  objectionable  for 
failure  to  allege  that  the  overt  acts  of 
the  conspirators  in  furtherance  of  the 
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conspiracy  were  effective  in  accom- 
plishing its  object.  U.  S.  v.  McKinley 
(C.  C.  1903)  126  Fed.  242. 

Where  an  indictment  under  this  sec- 
tion charged  that  defendants  conspired 
to  defraud  the  United  States  by  un- 
lawfully and  fraudulently  procuring  the 
issuance  of,  and  converting  to  their 
own  use,  certain  land  scrip,  and  that  to 
effect  the  objects  of  the  conspiracy 
they  "unlawfully,  knowingly,  falsely, 
and  fraudulently"  applied  for  and  pro- 
cured the  appointment  of  a  pretended 
administrator  of  the  succession  of  a 
person  to  whom  a  private  land  claim 
had  been  confirmed,  on  whose  applica- 
tion the  scrip  was  issued,  it  was  not 
necessary  that  the  government  should 
prove  that  defendants  had  actual  knowl- 
edge of  the  true  facts  in  relation  to 
the  succession,  or  knowledge  that  the 
allegations  made  in  their  petition  for 
the  appointment  of  the  administrator 
were  false;  but  it  is  sufficient  if  de- 
fendants had  no  knowledge  of  their 
truth,  or  reason  to  believe  them  to  be 
true,  and  they  were  in  fact  false.  This 
is  true  although  the  indictment  avers 
actual  knowledge,  such  an  averment  be- 
ing surplusage,  and  one  which  need  not 
be  proved.  U.  S.  v.  Bradford  (0.  C. 
1005)  148  Fed.  413,  judgment  affirmed 
Bradford  v.  U.  S.  (1907)  152  Fed.  616, 
81  C.  C.  A.  606,  writ  of  certiorari  de- 
nied (1907)  27  Sup.  Ct.  795,  206  U.  S. 
563,  51  L.  Ed.  1190. 

Where  an  indictment,  under  R.  S.  § 
5440  (embodied  herein),  for  a  conspir- 
acy to  commit  the  offense  created  by 
section  10  of  the  interstate  commerce 
law,  as  amended  by  Act  March  2,  1889, 
charges  a  conspiracy  between  lumber 
merchants  and  their  servants  and  an 
employ^  of  a  railroad  company  to  pro- 
cure less  than  the  established  rates  by 
falsely  weighing  the  lumber  shipped, 
such  weighing  being  done  by  the  rail- 
road employ^,  the  jury,  in  order  to  con- 
vict, must  find  an  agreement  between 
two  or  more  of  defendants  for  the  pur- 
pose named,  and  also,  as  an  overt  act, 
the  actual  false  weighing  of  lumber  by 
such  employe*.  U.  S.  v.  Howell  (D.  C. 
1892)  56  Fed.  21. 

An  indictment  under  R.  S.  |  5440 
(embodied  herein),  and  under  section 
10  of  the  interstate  commerce  law,  as 
amended  by  Act  March  2,  1889,  charged 
a  conspiracy  between  lumber  merchants 
and  their  servants  and  an  employe*  of 
a  railroad  company  to  procure  less  than 
the  established  rate  by  falsely  weigh- 
ing the  lumber  shipped,  and  alleged 
that  a  shipment  was  made  from  East 
Atchison,  Mo.,  where  the  underweigh- 
ing  was  accomplished.  The  evidence 
showed  that  the  lumber  was  shipped 
from  Atchison,  Kan.,  and  that  the  rates 
from  Atchison  and  East  Atchison  were 
the  same.  Held,  that  this  variance  was 
immaterial,  if  the  overt  act  charged — 
the  underweighing — was  accomplished 
at  East  Atchison,  within  the  jurisdic* 
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tion  of  the  district  court  trying  the 
case.     Id. 

It  is  sufficient  for  the  prosecution  to 
show  that  any  one  of  the  means  de- 
scribed in  the  indictment  as  having  been 
used  to  carry  out  the  conspiracy  wan 
used  to  execute  that  purpose.  U.  S.  v. 
Cassidy  (D.  C.  1895)  67  Fed.  698. 

Where  an  indictment  for  conspiracy 
contains  several  counts,  it  is  sufficient, 
to  warrant  a  conviction  on  counts 
charging  two  or  more  overt  acts,  that 
the  evidence  establishes  the  commis- 
sion of  one  of  them.  U.  S.  v.  Richards 
(D.  C.  1906)  149  Fed.  443. 

An  indictment  alleging  that  defend- 
ants during  all  the  times  between  May 
25,  1902,  and  the  commission  of  the 
last  overt  act  therein  set  forth  contin- 
ued to  conspire  together  to  defraud  the 
United  States  of  the  title  to  its  public 
lands  in  th£  manner  and  by  the  means 
agreed  on  between  them  on  May  25, 
1902,  was  not  equivalent  to  a  charge 
that  defendants  subsequent  to  that 
date  entered  into  a  new  conspiracy  to 
accomplish  their  unlawful  design,  but 
was  merely  an  allegation  that  the  con- 
spiracy formed  on  that  day  was  never 
abandoned,  but  was  in  continuous  op- 
eration thereafter  until  the  date  of  the 
last  overt  act  charged.  U.  S.  v.  Brace 
(D.  O.  1907)  149  Fed.  874. 

95.  Removal  of  offenders  to  other 
district  for  trial.— On  an  application  to 
remove  persons  to  another  federal  dis- 
trict where  they  were  charged  with 
violating  R.  S.  §  5440  (embodied  here- 
in), by  conspiring  to  defraud  the  Unit- 
ed States  of  public  lands  subject  to  en- 
try under  section  4671,  ante,  certified 
copies  of  General  Land  Office  records 
showing  that  all  the  entries  of  public 
lands  mentioned  in  the  indictment  were 
perfected  and  issued  therefor  prior  to 
all  the  alleged  overt  acts  under  the  al- 
leged conspiracy,  and  more  than  three 
years  before  the  indictment  was  filed, 
were  admissible  on  the  question  of 
probable  cause  of  the  charge.  U.  S.  v. 
Black  (1908)  160  Fed.  431,  87  O.  C.  A. 
883. 

96.  Evidence— Judicial  knowledge^— 
In  a  prosecution  for  conspiracy  to  de- 
fraud the  customs  revenue,  it  is  not 
requisite  that  proof  should  be  given 
that  the  imports  involved  were  dutia- 
ble, or  were  not  within  a  provision  ex- 
empting from  duty  goods  of  American 
origin.  The  court  can  take  judicial 
knowledge  of  the  laws  of  the  United 
States  and  the  fact  that  the  imports 
were  dutiable.  Mar  rash  v.  U.  S.  (1909) 
168  Fed.  225,  93  C.  C.  A.  511. 

97.  —  Presumptions  and  burden  of 
proof.— Where  an  indictment  for  con- 
spiracy to  willfully  misapply  the  funds 
of  a  national  bank  charged  that  the 
conspiracy  had  been  formed  between 
officers  of  the  bank  and  defendant  K.  to 
willfully  misapply  the  bank  funds  to  the 
use  of  a  company,  and  that  such  con- 
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spiracy  was  accomplished  by  defendant 
K.  in  drawing  and  accepting  a  draft  in 
behalf  of  the  company,  and  in  deposit- 
ing the  draft  in  the  bank,  and  obtain- 
ing credit  therefor  in  the  company's  ac- 
count, to  effect  the  object  of  the  con- 
spiracy, the  burden  was  on  the  gov- 
ernment to  prove  that  the  conspiracy 
as  alleged  was  entered  into,  that  de- 
fendant K.  was  a  party  to  it,  and  that 
the  acts  referred  to  were  done  by  him 
to  effect  the  object  of  the  conspiracy. 
Prettyman  v.  U.  S.  (1910)  180  Fed.  30, 
103  C.  C.  A.  384. 

If  the  proof  in  a  prosecution  for  con- 
spiracy shows  a  previous  meeting  and 
a  concert  of  action  thereafter,  each  of 
the  parties  doing  some  act  contribut- 
ing to  accomplish  an  unlawful  purpose, 
a  jury  is  justified  in  finding  that  they 
were  conspiring  together  to  accomplish 
that  purpose.  Badin  v.  U.  S.  (1911) 
189  fed.  568,  111  G.  O.  A.  6. 

Wfcaere  the  syndic  of  a  firm  is  charged 
with  conspiracy  to  defraud  the  United 
States  in  preferring  a  false  claim,  there 
is  no  conclusive  presumption  that  he 
had  acquired  all  the  knowledge  from 
the  books  of  the  firm  which  a  proper 
execution  of  his  trust  would  have  re- 
quired him  to  gain.  U.  S.  v.  Noblom 
(a  C.  1878)  Fed.  Cas.  No.  15,896. 

A  conspiracy  may  be  inferred  where 
it  is  shown  that  any  two  or  more  of 
the  parties  charged,  aimed,  by  their 
acts,  to  accomplish  the  same  unlawful 
purpose  or  object,  one  performing  one 
part  and  another  another  part  of  the 
same,  so  as  to  complete  it,  although 
they  never  met  together  to  concert  the 
means,  or  to  give  effect  to  the  design. 
U.  8.  v.  Sada  (D.  O.  1880)  2  Fed.  754. 

98.  — —  Admissibility  in  generals- 
Testimony  that  the  same  course  of 
conduct  was  going  on  long  before  the 
date  in  the  indictment  when  it  was  al- 
leged that  the  defendants  conspired  to 
commit  an  offense  against  the  United 
States  by  effecting  entries  of  raw  sug- 
ars at  less  than  their  true  weights  is 
admissible.  Heike  v.  U.  S.  (1913)  33 
Sup.  Ct  226,  227  U.  S.  131,  57  L.  Ed. 
450,  Ann.  Cas.  1914C,  128. 

In  a  prosecution  for  conspiracy  to 
defraud  the  United  States  by  the  exe- 
cution of  straw  bail,  the  introduction  of 
affidavits  of  justification  could  not  be 
objected  to  under  R.  S.  §  860,  prohib- 
iting the  introduction  of  evidence  ob- 
tained from  a  pa*ty  or  witness  by 
means  of  a  judicial  proceeding,  by  any 
of  the  conspirators  except  those  who 
made  the  affidavits..  Radford  v.  U.  S. 
(1904)  129  Fed.  49,  63  C.  C.  A.  491. 

Evidence  that  one  of  several  alleged 
conspirators  had  conceived  a  fraudulent 
intent  before  he  entered  into  the  con- 
spiracy is  not  competent  to  show  that 
his  alleged  co-conspirators,  who  had  no 
knowledge  of  the  facts,  had  such  an 
intent  before  or  at  the  time  the  con- 
spiracy was  charged.  Miller  v.  U.  S. 
(1904)  133  Fed.  837,  66  a  O.  A.  399. 


Under  an  indictment  charging  the  de- 
fendants with  conspiracy  to  defraud 
the  United  States  of  a  large  quantity 
of  public  lands,  the  overt  act  charged 
being  the  causing  of  an  illegal  entry  of 
a  tract  described  by  a  person  named 
for  their  benefit,  evidence  tending  to 
show  that  defendants  induced  the  en- 
try of  other  tracts  by  different  persons 
at  the  same  time  and  under  similar  cir- 
cumstances is  competent,  in  proof  of 
the  conspiracy  and  the  fraudulent  mo- 
tive; and  hence,  where  such  indictment 
was  consolidated  with  others  covering 
such  other  entries,  the  dismissal  of  the 
latter  after  the  evidence  had  been  tak- 
en thereon  was  not  prejudicial  to  the 
defendants.  Olson  v.  U.  S.  (1904)  133 
Fed.  849,  67  C.  O.  A.  21. 

On  the  trial  of  an  indictment  for  con- 
spiracy, letters  shown  to  be  in  the 
handwriting  of  the  defendant,  address- 
ed to  an  alleged  co-conspirator  and  con- 
taining self-charging  admissions,  are 
admissible  in  evidence,  although  it  is 
not  proved  that  they  were  transmitted 
to  the  persons  to  whom  they  are  ad- 
dressed, and  their  interpretation  and 
weight  are  matters  for  determination 
by  the  jury  in  the  light  of  all  of  the 
evidence  in  the  case.  Ohadwick  v.  U. 
S.  (1905)  141  Fed.  225,  72  O.  C.  A.  343. 

An  indictment  charged  the  defendants 
with  having  conspired  together  "before 
and  on"  a  certain  date.  Held  that, 
while  evidence  of  acts  done  after  that 
date  was  inadmissible  as  direct  proof  of 
an  act  then  done  in  furtherance  of  the 
conspiracy,  it  was  competent  as  proof 
of  acts  done  before  or  on  said  date. 
Browne  v.  U.  S.  (1905)  145  Fed.  1, 
76  C.  C.  A.  31,  affirming  judgments  U. 
S.  v.  Rosenthal  (C.  C.  1903)  126  Fed. 
766,  and  Same  v.  Conn  (O.  O.  1904) 
128  Fed.  615,  and  writ  of  certiorari  de- 
nied (1906)  26  Sup  Ct  755,  200  U.  S. 
618,  50  L.  Ed.  623. 

Where  accused  was  indicted  for  con- 
spiracy to  rob  the  post  office  at  L.,  evi- 
dence, was  incompetent  to  show  a  gen- 
eral conspiracy,  in  which  accused  par- 
ticipated, to  rob  banks  and  everything 
that  was  "robbable."  Rabens  v.  U.  S. 
(1906)  146  Fed.  978,  77  C.  C.  A.  224. 

In  a  prosecution  for  conspiracy  under 
R.  S.  §§  5508,  5509,  ante,  §§  9770,  9772, 
the  alleged  purpose  of  which  was  to 
prevent  the  arrest  of  defendant  and 
others  for  violating  the  revenue  laws, 
and  including  the  crime  of  murder  in 
aggravation  thereof,  a  neighbor  of  de- 
fendant was  allowed  to  testify  that  at 
the  time  when  the  officers  attempted 
defendant's  arrest,  and  a  deputy  mar- 
shal was  killed,  defendant  had  a  still, 
which  at  one  time  was  east  of  his 
house,  and  then  on  the  west  side  there- 
of. Another  witness  testified  that  he 
frequently  visited  defendant's  house  be- 
fore the  deputy  was  killed,  and  bought 
whisky  of  him;  that  he  let  defendant 
know  he  wanted  it,  and  would  lay  his 
money  down  in  a  certain  place,  and  aft- 
er going  back  would  find  a  bottle  of 
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whisky  there  and  the  money  gone. 
Deputy  marshals  were  allowed  to  tes- 
tify that  on  a  visit  which  they  made  to 
defendant's  place  a  year  or  two  before 
the  occurrence  in  question  they  found 
whisky  in  jugs  concealed  about  the 
premises,  and  that,  on  attempting  to 
continue  their  search  down  a  ravine 
leading  from  defendant's  house,  the  lat- 
ter and  another  appeared  with  guns, 
and  compelled  them  to  turn  back. 
Held,  that  this  evidence  was  properly 
admitted  to  prove  the  object  and  pur- 
pose of  the  conspiracy,  and  explain  de- 
fendant's motive  in  entering  into  it, 
and  in  resisting  the  officers  by  firing 
on  them  and  killing  one  of  their  num- 
ber. Davis  v.  U.  S.  (1901)  107  Fed. 
753,  46  C.  0.  A.  619. 

Under  an  indictment  for  conspiracy 
to  commit  an  offense  against  the  United 
States  by  subornation  of  perjury  in 
procuring  persons  to  make  application 
for  the  purchase  of  lands  under  the 
timber  and  stone  act,  under  agreements 
to  convey  the  same  to  defendants,  and 
to  falsely  swear,  among  other  things, 
that  such  lands  were  chiefly  valuable 
for  timber,  it  was  not  error  to  permit 
the  government  to  prove  that  the  lands 
were  not  valuable  for  the  timber  upon 
them,  but  were  chiefly  valuable  for 
grazing  purposes,  although  such  evi- 
dence tended  to  show  that  the  lands 
were  not  subject  to  entry  under  the 
act  Van  Gesner  v.  U.  S.  (1907)  153 
Fed.  46,  82  C.  C.  A.  180. 

The  same  rules  of  law  and  evidence 
govern  the  trial  of  the  issue,  whether 
or  not  a  defendant  jointly  with  others 
consented  to  the  existence  of  a  former 
conspiracy  within  the  three  years,  and 
the  subsequent  execution  of  it  which 
control  the  issue  whether  or  not  the 
conspiracy  was  originally  formed,  where 
that  is  the  crucial  issue.  Ware  v.  U. 
S.  (1907)  154  Fed.  577,  84  C.  C.  A.  503, 
12  L.  R.  A.  (N.  S.)  1053,  12  Ann.  Cas. 
233,  writ  of  certiorari  denied  (1907)  28 
Sup.  Ot  255,  207  U.  S.  588,  52  L.  Ed. 
353. 

Where  a  general  regulation  promul- 
gated by  the  General  Land  Office  re- 
specting homestead  entries  of  public 
land,  for  the  government  of  the  officers 
of  local  land  offices,  is  pertinent  to  the 
issue  as  to  the  criminal  intent  of  a 
defendant  charged  with  a  criminal  of- 
fense under  the  land  laws  as  corrobo- 
rating his  testimony  as  to  his  under- 
standing of  the  requirement  of  the 
law,  by  showing  that  such  understand- 
ing was  in  accordance  with  that  of  the 
Land  Department  until  after  the  alleg- 
ed offense,  he  was  entitled  to  have  such 
regulation  placed  before  the  jury  as  a 
matter  of  evidence,  and  its  exclusion 
was  error.  Nurnberger  v.  U.  S.  (1907) 
156  Fed.  721,  84  O.  C.  A.  377. 

On  the  trial  of  defendants  charged 
with  having  conspired  with  a  person 
named  and  with  others  to  the  grand 
jurors  unknown  to  induce  a  partnership 
to  accept  rebates  from  railroad  com- 
panies on  shipments  in  violation  of  the 
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interstate  commerce  law,  where  there 
was  evidence  tending  to  establish  the 
conspiracy,  and  that  the  arrangement 
for  the  illegal  rebates  was  made  be- 
tween defendants  and  one  member  of 
such  partnership,  entries  in  a  private 
memorandum  book  kept  by  such  part- 
ner, showing  sums  received  as  "freight 
commissions"  and  distributed  between 
the  partners  individually,  which  trans- 
actions did  not  appear  on  the  books  of 
the  firm,  were  admissible  in  evidence. 
Thomas  v.  U.  S.  (1907)  156  Fed.  897, 
84  O.  C.  A.  477,  17  L.  R.  A.  (N.  S.) 
720. 

On  such  trial  also  evidence  of  con- 
temporaneous contracts  made  by  de- 
fendants with  other  large  shippers, 
similar  in  all  respects  to  that  made 
with  the  partnership  named,  and  that 
such  shippers  also  received  sums  of 
money  indirectly  which  they  understood 
to  come  from  defendants,  and  to  be  in 
fact  rebates,  was  admissible  on  the 
Question  of  intent  and  motive  in  the 
transaction  charged  in  the  indictment. 
Thomas  v.  U.  S.  (1907)  156  Fed.  897, 
84  C.  C.  A.  477,  17  L.  R.  A.  (N.  S.) 
720. 

Permitting  the  prosecution  to  intro- 
duce in  evidence  a  statement  signed  by 
one  of  its  witnesses  held  not  prejudicial 
error,  although  it  was  not  admissible 
as  evidence  on  the  issues,  where  the 
witness  was  first  interrogated  in  re- 
gard to  making  the  statement  on  his 
cross-examination.  Cohen  v.  U.  S. 
(1907)  157  Fed.  651,  85  O.  C.  A.  113, 
writ  of  certiorari  denied  (1907)  28 
Sup.  Ct  261,  207  U.  S.  596,  52  L.  Ed. 
357. 

An  indictment  for  conspiracy  to  com- 
mit an  offense  against  the  United  States 
by  subornation  of  perjury  charged  that 
defendants  procured  and  instigated  a 
number  of  persons  to  make  application 
for  the  purchase  of  public  lands  in  a 
certain  township  under  the  timber  and 
stone  act,  and  to  falsely  swear  in  their 
applications  and  proofs  that  they  were 
not  seeking  to  purchase  such  lands  on 
speculation,  but  for  their  own  exclusive 
benefit  and  use,  and  that  they  had  not 
made  any  contract  or  agreement  by 
which  the  title  would  inure  to  the 
benefit  of  another;  whereas,  in  truth 
and  fact,  such  persons  were  applying  to 
purchase  the  lands  on  speculation  and 
under  prior  agreements  to  convey  the 
title  to  defendants.  Held,  that  under 
such  indictment  the  motive  of  the  par- 
ties to  the  transactions  was  a  material 
fact  to  be  proved,  and  that  evidence 
that  defendants  had  induced  other  per- 
sons to  file  on  or  purchase  state  lands 
in  the  same  vicinity,  which  were  sub- 
sequently conveyed  to  defendants,  was 
properly  admitted,  where  the  jury  were 
instructed  to  consider  it  only  as  bear- 
ing on  such  question  of  motive.  Van 
Gesner  v.  U.  S.  (1907)  153  Fed.  46,  82 
C.  C.  A.  180. 

Under  such  indictment,  it  was  also 
competent  for  the  government  to  show, 
by  the  persons  who  made  such  appli- 
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cations  to  purchase  lands,  that  it  waa 
their  intention  and  understanding  at 
the  time  that  the  lands  should  be  con- 
veyed by  them  to  defendants,  contrary 
to  their  sworn  statements  and  testi- 
mony.   Id. 

Where  an  indictment  for  conspiracy 
to  defraud  the  United  States  of  gov- 
ernment land  by  fraudulent  homestead 
entries  charged  defendants  with  con- 
spiring to  defraud  the  government  of 
lands  embraced  in  certain  homestead 
elaims  filed  by  certain  named  persons, 
the  government  was  properly  permit- 
ted, for  the  purpose  of  proving  de- 
fendants' intent  and  guilty  knowledge, 
to  show  that  various  other  persons  had 
also  filed  on  and  made  final  proof  on 
various  other  tracts  of  land  under  the 
homestead  laws,  in  pursuance  of  an 
agreement  with  the  defendants  and  for 
their  benefit.  Jones  v.  U.  S.  (1908)  162 
Fed.  417,  89  C.  C.  A.  303,  writ  of 
certiorari  denied  (1908)  29  Sup.  Ct 
<S5,  212  D.  S.  576,  53  L.  Ed.  657. 

On  the  trial  of  defendants  charged 
with  using  the  mails  in  the  execution 
of  a  scheme  to  defraud,  in  which  it  was 
an  important  issue  whether  a  bank  con- 
ducted by  defendants  and  others  was 
honestly  operated  or  merely  used  as  a 
means  for  fraudulently  obtaining  mon- 
ey from  innocent  persons,  an  unau- 
thenticated  paper  purporting  to  be  a 
copy  of  a  letter  written  by  one  uniden- 
tified third  person  to  another,  and  mak- 
ing charges  against  the  solvency  and 
management  of  the  bank,  was  not  com- 
petent evidence  merely  because  there 
waa  testimony  that  it  had  been  shown 
to  one  of  the  defendants,  and  its  ad- 
mission was  prejudicial  error.  Lemon 
v.  U.  S.  (1908)  164  Fed.  953,  90  O.  C. 
A.  617. 

Where  a  contract  between  codefend- 
anta  charged  with  conspiracy  to  de- 
fraud the  United  States  was  introduced 
in  evidence  by  the  prosecution  as  tend- 
ing to  prove  such  conspiracy,  it  was  er- 
ror to  exclude  evidence  offered  by  de- 
fendants to  show  that  on  learning  that 
neb  contract  might  be  unlawful  it  was 
superseded  by  another  claimed  to  be 
fegal,  especially  where  evidence  was  ad- 
mitted of  acts  done  by  the  defendants 
subsequent  to  the  date  of  the  alleged 
substituted  agreement.  Perrin  v.  TJ.  S. 
(1909)  169  Fed.  17,  94  C.  C.  A.  385; 
Benson  v.  Same  (1909)  169  Fed.  31,  94 
C  C.  A.  399. 

In  prosecutions  for  criminal  conspira- 
cy it  is  as  competent  to  prove  the  con- 
spiracy by  circumstances  as  by  direct 
evidence,  but  proof  of  the  combination 
charged  mast  almost  always  be  extract- 
ed from  the  circumstances  connected 
«ith  the  transaction  which  forms  the 
subject  of  the  accusation.  U.  S.  v. 
Breese  (C.  O.  1909)  173  Fed.  402. 

On  the  trial  of  defendants  charged 
with  conspiracy  to  defraud  the  United 
States  by  procuring  fraudulent  home- 
stead entries  of  public  lands,  testimony 
of  the  entrymen  that  they  did  not  in- 
tend to  go  upon  the  land  and  establish 


an  actual  residence  was  admissible. 
Richards  v.  U.  8.  (1909)  175  Fed.  911, 
99  C.  O.  A.  401. 

On  the  trial  of  a  defendant  charged 
with  conspiracy  to  procure  fraudulent 
homestead  entries  of  public  lands,  tes- 
timony that  defendant  correctly  ex- 
plained the  requirements  of  the  home- 
stead law  as  to  residence,  etc.,  to  per- 
sons who  were  not  mentioned  in  the 
indictment  or  the  government's  evi- 
dence as  having  any  connection  with 
the  offense  charged  was  irrelevant,  and 
not  admissible  as  part  of  the  res  gestae. 
Huntington  v.  U.  S.  (1909)  175  Fed. 
950,  99  C.  C.  A.  440. 

On  the  trial  of  a  defendant  for  con- 
spiracy to  defraud  the  United  States 
of  public  lands,  evidence  that  he  had 
previously  been  engaged  in  the  illegal 
acquisition  of  public  lands  elsewhere  by 
a  different  method  was  admissible  as 
bearing  upon  the  question  of  intent, 
purpose,  and  design.  Jones  v.  U.  S. 
(1910)  179  Fed.  584,  103  C.  C.  A.  142. 

Testimony  admitted  on  the  trial  of  an 
indictment  for  conspiracy  held  compe- 
tent and  material,  and  its  admission, 
even  if  erroneous,  not  prejudicial  to  de- 
fendant    Id. 

On  the  prosecution  of  defendant  for 
conspiracy  to  defraud  the  United  States 
of  public  lands  by  fraudulently  acquir- 
ing state  lands  of  little  or  no  value, 
procuring  their  inclusion  in  a  national 
forest  reservation,  and  obtaining  lieu 
lands  of  greater  value  from  the  govern- 
ment in  exchange  therefor,  evidence  of 
such  fraudulent  acquiring  of  state  lands 
within  the  boundaries  of  the  reserva- 
tion subsequently  established  more  than 
three  years  before  the  finding  of  the 
indictment,  and  the  sale  of  which  by 
the  state  had  afterward  been  validated 
by  an  act  of  the  Legislature,  was  nev- 
ertheless admissible  as  tending  to  prove 
the  intent  and  design  of  the  conspir- 
acy.   Id. 

In  a  prosecution  for  conspiracy  to 
defraud  the  United  States  of  public 
lands  by  fraudulently  acquiring  state 
lands,  and  having  them  included  within 
a  national  forest  reservation,  thus  ac- 
quiring the  right  to  select  in  exchange 
public  lands  of  the  United  States  of 
greater  value,  where  one  of  the  defend- 
ants was  at  the  time  of  the  transac- 
tions Commissioner  of  the  General 
Land  Office,  evidence  that  the  reserva- 
tion was  established  on  his  recommen- 
dation, that  news  of  the  fact  was  given 
out  in  advance  of  the  official  announce- 
ment, and  that  his  resignation  was  aft- 
erward requested  by  his  superiors  be- 
cause of  his  conduct  in  relation  to  for- 
est reservations  was  competent  on  the 
trial  of  a  codefendant.    Id. 

In  a  prosecution  for  conspiracy  to 
defraud  the  United  States  of  public 
lands  by  fraudulently  acquiring  state 
lands  and  exchanging  them  under  the 
forest  reservation  laws  for  lands  of 
the  United  States,  evidence  of  the 
fraudulent  acquisition  of  the  state  lands 
was  material  as  showing  the  basis  of 
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the  conspiracy  and  the  method  of  pro- 
cedure adopted  to  carry  it  into  effect. 
Maya  v.  U.  S.  (1910)  179  Fed.  610, 
103  O.  O.  A.  168. 

In  a  prosecution  against  officers  of  a 
national  hank  and  certain  alleged  aiders 
and  abetters  for  the  willful  misappro- 
priation of  the  bank's  funds,  a  ques- 
tion to  one  of  the  officers,  if  he  had  any 
arrangement  with  the  vice  president 
of  the  bank  by  which  the  bank  was  to 
be  defrauded  by  willfully  abstracting 
its  funds  and  appropriating  them  to  il- 
legitimate purposes,  should  have  been 
allowed.  Prettyman  ▼.  U.  S.  (1910) 
180  Fed.  30,  103  O.  C.  A.  384. 

Where,  in  a  prosecution  against  of- 
ficers of  a  national  bank  and  alleged 
aiders  and  abetters  for  misapplying  the 
bank's  funds,  it  was  claimed  that  such 
application  was  made  partly  through 
overdrafts  by  defendant  K.,  and  that 
he  had  conspired  with  certain  officers 
of  the  bank  to  defraud  it  of  its  funds, 
evidence  that  many  other  customers 
of  the  bank  had  made  overdrafts  on  it, 
the  details  of  which  were  exhibited  on 
certain  pages  of  the  bank's  individual 
ledger  offered  in  evidence,  was  admis- 
sible as  bearing  on  defendant's  crimi- 
nal intent.     Id. 

In  a  prosecution  for  conspiracy  to 
defraud  the  United  States  by  suborn- 
ing certain  named  persons  to  commit 
perjury  in  making  entries  under  Tim- 
ber and  Stone  Act  June  3,  1878,  c.  151, 
20  Stat.  89,  evidence  of  acts  of  the 
alleged  perjurers  committed  long  aft- 
er they  had  sworn  to  and  filed  their 
statements,  and  that  subsequent  to  such 
filing  they  had  agreed  with  defendant 
D.  for  a  money  consideration  to  file 
a  relinquishment  of  their  applications 
at  such  a  time  as  he  could  manage  to 
take  it  up  with  script,  together  with  a 
relinquishment  so  filed,  was  inadmis- 
sible to  show  motive.  Dwinnell  v.  U. 
S.  (1911)  186  Fed.  754,  108  C.  C.  A. 
624. 

The  prosecution  on  a  trial  for  con- 
spiracy to  defraud  the  government  of 
its  public  lands  held  entitled  to  show 
that  entrymen  understood  that  the 
lands  entered  on  should  bo  turned  over 
to  the  conspirators.  Hedderly  ▼.  U. 
S.  (1912)  193  Fed.  561,  114  C.  C.  A. 
227. 

The  admission  of  unanswered  letters 
written  to  a  defendant  on  trial  for  us- 
ing the  mails  to  defraud  by  an  associate 
in  the  business,  containing  intimations 
that  the  business  was  conducted  by  dis- 
honest methods,  held  prejudicial  error. 
Marshal  v.  U.  S.  (1912)  197  Fed.  511, 
117  C.  O.  A.  65. 

In  a  prosecution  for  conspiracy  to 
defraud  the  United  States  out  of  pub- 
lic land  entered  under  the  Timber  & 
Stone  Act  by  alleged  prior  agreements, 
to  purchase  with  entrymen,  allega- 
tions in  their  final  proofs  that  the  pur- 
chases  were    made   for    the   entrymen 
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alone  were  admissible  as  bearing  on  de- 
fendants' good  faith.  Worden  v.  U.  S. 
(1913)  204  Fed.  1,  122  C.  O.  A.  315. 

Books  of  a  corporation  held  inad- 
missible against  an  officer  and  superin- 
tendent of  a  corporation  to  establish  a 
conspiracy  to  defraud  the  United  States 
of  public  lands  entered  under  the  Tim- 
ber &  Stone  Act,  where  it  appeared 
that  defendants  had  no  knowledge  of 
the  entries  nor  any  connection  with  the 
keeping  of  the  books.    Id. 

In  a  prosecution  for  conspiracy  to 
defraud  the  United  States  out  of  cer- 
tain public  land  under  the  Timber  and 
Stone  Act,  evidence  of  the  making  of 
27  other  entries  than  those  described 
in  the  indictment  and  proof  that  the 
land  was  immediately  transferred  to 
defendants  or  a  lumber  company  oper- 
ated by  them  held  admissible  as  bear- 
ing on  defendant's  good  faith.     Id. 

In  a  prosecution  for  conspiracy  to 
defraud  the  United  States  out  of  pub- 
lic land,  expressions  of  opinion  by  en- 
trymen as  to  the  value  of  the  lands 
held  irrelevant,  except  so  far  as  de- 
fendants could  be  shown  to  be  re- 
sponsible therefor.    Id. 

The  purchasing  and  withholding  from 
filing  of  homestead  relinquishments  and 
the  institution  of  contests  supported 
by  probable  cause,  acts  being  authoris- 
ed by  law,  could  not  constitute  acts  to 
effect  the  object  of  a  conspiracy  to  de- 
fraud the  United  States,  in  violation  of 
R.  S.  §  5440  (embodied  herein),  and 
hence  were  not  admissible  in  evidence 
to  prove  the  charge.  Fain  v.  U.  S. 
(1913)  209  Fed.  525,  126  C.  C.  A.  347. 

Evidence  of  contests  of  valid  entries 
by  defendants,  and  that  some  of  their 
statements  on  immaterial  issues  in 
their  affidavits  of  contest  were  false, 
held  inadmissible,  in  a  prosecution  for 
a  conspiracy  in  violation  of  R.  S.  § 
5440  (embodied  herein),  to  defraud 
the  United  States  by  inducing  false 
homestead  entries  and  clouding  title 
to  land  and  instituting  false  contests. 
Id. 

In  a  prosecution  for  a  conspiracy  to 
defraud  in  violation  of  R.  S.  §  5440 
(embodied  herein),  in  relation  to  home- 
stead entries,  evidence  that  an  entry- 
man  was  intoxicated  at  a  certain  time, 
and  that  a  person  who  made  a  corrob- 
orating affidavit  in  a  contest  instituted 
by  defendant  was  a  "professional  con- 
tester"  held  inadmissible  where  it  did 
not  tend  to  prove  any  fraud  on  the  gov- 
ernment.   Id. 

On  trial  for  conspiring  to  defraud 
United  States  in  connection  with  sale 
of  zinc,  evidence  as  to  sales  to  others 
by  the  conspirators  held  admissible  to 
show  market  value.  Meyer  v.  U.  SL 
(1915)  220  Fed.  800,  135  O.  O.  A.  564. 

On  a  trial  for  participation  in  a  con- 
spiracy to  use  the  mails  to  defraud,  er- 
ror in  admitting  an  instrument  contain* 
ing   positive  averments  of  facts  tend- 
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ing  to  establish  accused's  guilt  cannot 
be  disregarded  aa  nonprejudicial.  Todd 
r.  U.  S.  (1915)  221  Fed.  205,  136  G. 
C.  A.  615. 

On  trial  for  conspiring  to  arrest  a' 
person  with  intent  to  hold  him  in  a  con- 
dition of  peonage,  evidence  of  other 
similar  acta  held  admissible  to  show 
accord  and  combination  and  the  defend- 
ants' intent  Huff  v.  U.  S.  (1916)  228 
Fed.  892,  143  G.  G.  A.  290. 

On  an  indictment  for  conspiracy  to 
defraud  the  United  States  by  smuggling 
goods,  an  affidavit  indorsed  by  the  mas- 
ter on  the  manifest,  a  month  after  it 
was  filed,  is  not  admissible  as  a  part 
thereof.  U:  S.  v.  Graff  (0.  O.  1878) 
Fed.  Cas.  No.  15,244. 

The  fact  that  the  overt  acts  charged 
and  proven  were  severally  criminal  is 
no  answer  in  an  indictment  for  conspir- 
acy, and  such  overt  acts  may  be  proven 
to  show  the  existence  of  the  conspir- 
acy charged.  U.  S.  ▼.  Rindskopf  (D. 
C.  1874)  Fed.  Cas.  No.  16,165. 

On  the  trial  of  defendants,  charged 
with  conspiracy  to  defraud  the  United 
States,  evidence  is  admissible  to  show 
the  state  of  mind  of  one  charged  as  a 
co-conspirator  with  respect  to  the  mat- 
ters to  which  the  alleged  conspiracy 
related,  prior  to  the  date  when  it  is  al- 
leged to  have  been  formed.  U.  S.  v. 
Greene  (D.  C.  1906)  146  Fed.  784. 

On  the  trial  of  defendants  contractors 
charged  with  conspiracy  with  a  code- 
fendant,  who  was  an  engineer  officer 
in  charge  of  government  work,  to  de- 
fraud the  United  States  with  respect 
to  such  work,  telegrams  and  letters 
sent  by  such  engineer  to  one  of  the  de- 
fendants on  trial  prior  to  the  conspir- 
acy charged;  but  at  a  time  when  de- 
fendants were  connected  with  the  work, 
which  informed  such  defendant  of  the 
publication  of  an  affidavit  made  by  an 
inspector  on  the  work,  charging  such 
defendant  with  an  attempt  to  bribe  the 
affiant,  and  with  stating  that  he  had 
power  to  cause  affiant's  removal  by 
the  engineer,  and  which  telegrams  and 
letters  urged  such  defendant  to  send 
a  statement  and  an  affidavit  dictated 
therein  in  denial,  are  admissible  in  evi- 
dence for  the  purpose  of  showing  the 
attitude  of  the  engineer  in  the  matter, 
and  such  joint  action  as  to  indicate  an 
improper  understanding  and  relation 
between  the  defendants  on  trial  and 
the  engineer  officer,  where  it  is  also 
proposed  to  follow  it  by  other  evidence 
showing  a  continuance  of  such  inti- 
macy and  relation  to  the  time  of  the 
conspiracy  charged.    Id. 

Previous  intimacy  between  persons 
charged  with  conspiracy  is  competent 
and  important  proof  on  the  trial,  and 
proof  of  close  intimacy  is  especially 
important,  if  the  duties  of  the  parties 
respectively  were  intended  to  be  in  op- 
position, and  should  the  occasion  arise 
might  forbid  such  intimacy,  as  where 


the  conspiracy  charged  was  to  defraud 
the  government  in  respect  to  contracts 
for  public  work,  and  the  alleged  con- 
spirators were  respectively  contractors 
for  such  work  and  the  government  en- 
gineer officer  in  charge  of  the  same. 
U.  S.  v.  Greene  (D.  C.  1906)  146  Fed. 
803,  judgment  affirmed  Greene  v.  U. 
S.  (1907)  154  Fed.  401,  85  O.  C.  A. 
251,  writ  of  certiorari  denied  (1907) 
28  Sup.  Ct  261,  207  U.  S.  596,  52 
L.  Ed.  357. 

Upon  the  trial  of  a  charge  of  con- 
spiracy, where  the  prosecution  depends 
upon  inferences  to  be  drawn  from  facts 
to  prove  the  conspiracy,  great  latitude 
of  proof  must  be  allowed,  and  the  jury 
should  have  before  them,  and  are  en- 
titled to  consider,  every  fact  which  has 
a  bearing  upon  and  a  tendency  to  prove 
the  ultimate  fact  in  issue.    Id. 

In  a  prosecution  for  conspiracy  to 
defraud  the  United  States  of  certain 
public  land  under  homestead  entries, 
the  fact  that  defendants  advanced  mon- 
ey to  the  entryman  to  pay  his  entry 
fee  and  to  make  improvements  on  the 
land  was  not  in  itself  unlawful,  and 
could  only  be  considered  in  determining 
whether  or  not  there  was  a  conspiracy 
or  unlawful  agreement  with  the  entry- 
man,  of  which  such  advancement  form- 
ed a  part.  U.  S.  v.  Richards  (D.  G. 
1906)  149  Fed.  443. 

In  a  prosecution  for  conspiracy,  the 
overt  act  may  be  considered,  with  oth- 
er evidence,  as  one  of  the  circum- 
stances in  determining  whether  or  not 
there  was  a  conspiracy  or  agreement 
charged.     Id. 

Guilty  connection  of  a  conspirator 
may  be  established  by  showing  associa- 
tion by  the  persons  accused  in  and  for 
the  purpose  of  procuring  the  illegal  ob- 
ject. U.  S.  v.  Oole  (D.  C.  1907)  153 
Fed.  801. 

In  a  trial  for  conspiring  to  use  the 
mails  in  carrying  out  a  scheme  to  de- 
fraud, the  cashbook,  checks,  and  en- 
tries of  cash  in  defendant's  deposit 
book  in  a  trust  company,  made  during 
the  continuance  of  the  scheme,  were 
properly  admitted  to  show  the  con- 
spiracy. U.  S.  v.  Marrin  (D.  O.  1908) 
159  Fed.  767,  judgment  affirmed  Marrin 
v.  U.  S.  (1909)  167  Fed.  951,  93  O.  O. 
A.  351,  writ  of  certiorari  denied  (1911) 
32  Sup.  Ct.  523,  223  U.  S.  719,  56  L. 
Ed.  629. 

In  a  prosecution  for  conspiring  to 
violate  the  laws  of  the  United  States  by 
giving  and  receiving  rebates,  alleged 
overt  acts,  which  were  in  themselves 
lawful,  being  connected  with  the  ob- 
ject of  the  conspiracy,  may  be  shown 
in  evidence.  U.  S.  v.  Grand  Trunk  By. 
Co.  of  Canada  (D.  C.  1915)  225  Fed. 
283. 

Testimony  tending  to  show  such  a 
relation  or  understanding  between  al- 
leged conspirators  as  would  be  indica- 
tive of  a  purpose  to  defraud  the  gov- 
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eminent  by  means  of  contracts  for  pub- 
lic works  to  be  given  out  and  carried 
on  under  charge  of  the  accused  would 
be  admissible,  even  though  it  related  to 
matters  antedating  the  time  of  the  par- 
ticular conspiracy  charged.  (1899)  22 
Op.  Atty.  Gen.  589. 

Quaere,  whether,  in  the  prosecution 
of  a  former  Post  Office  Department  of- 
ficial and  others  for  conspiracy  to  de- 
fraud the  United  States  in  procuring 
the  purchase  by  the  government  of  nec- 
essary articles  at  an  excessive  price, 
where  it  appears  that  the  purchases 
were  made  on  orders  initialed  by  him, 
which  orders  and  other  papers  con- 
nected with  them  were  audited  as  a 
matter  of  routine  in  the  Sixth  Audi- 
tor's Office  of  the  Department,  the  pa- 
pers purporting  to  bear  his  initials  tak- 
en from  the  files  of  such  office  are  not 
admissible  in  evidence  under  section 
1502,  ante,  without  proof  of  the  gen- 
uineness of  such  initials.  Lorenz  v.  U. 
S.  (1904)  24  App.  D.  C.  337. 

In  a  prosecution  of  a  former  Post 
Office  Department  official  and  others 
for  conspiracy  in  procuring  the  pur- 
chase by  the  government  of  a  patent 
letter  box  fastening,  used  throughout 
the  country,  at  an  excessive  price, 
whether  the  letters  of  the  defendant 
and  former  government  official  were 
not  admissible  in  evidence  on  behalf  of 
the  prosecution,  and  the  question  of 
whether  they  were  written  by  the  de- 
fendant to  be  left  to  the  jury,  when 
they  were  shown  to  have  been  sent 
through  the  mails  and  placed  in  the  of- 
ficial files,  and  to  have  been  officially 
acted  on  by  such  defendant,  though  his 
handwriting  was  not  proved,  quaere. 
Id. 

99. Acts  and  declarations  of  co- 
conspirators or  codefendants.— Where  a 
conspiracy  or  privity  of  design  has  been 
established,  the  acts  and  declarations 
of  any  of  the  conspirators,  done  or 
made  during  the  pendency  of  the  con- 
spiracy and  in  furtherance  thereof,  are 
admissible  against  the  others.  Wiborg 
v.  U.  S.  (1896)  163  U.  S.  632,  16  Sup. 
Ct.  1127,  41  L.  Ed.  289,  modifying 
judgment  U.  S.  v.  Wiborg  (D.  C.  1896) 
73  Fed.  159;  Same  v.  Lancaster  (C. 
O.  1891)  44  Fed.  896,  10  L.  R.  A.  333; 
Same  v.  Cassidy  (D.  C.  1895)  67  Fed. 
698. 

On  the  trial  of  an  indictment  for  con- 
spiracy, the  admission  in  evidence  of 
declarations  made  by  one  of  the  alleged 
conspirators  before  proof  of  the  con- 
spiracy was  not  prejudicial,  where  such 
proof  was  subsequently  made  by  evi- 
dence other  than  the  declarations.  Co- 
hen v.  U.  S.  (1907)  157  Fed.  651,  85 
C.  O.  A.  113,  writ  of  certiorari  denied 
(1907)  28  Sup.  Ct  261,  207  U.  S.  596, 
52  L.  Ed.  357. 

A  conspiracy  to  commit  a  crime  may 
be  and  usually  must  be  from  the  nature 
of  the  case  proved  by  inference  from 
the  acts  of  the  parties  and  their  co- 
operation.    Smith  y.  U.  8.  (1907)  157 
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Fed.  721,  85  C.  C.  A.  333,  writ  of  cer- 
tiorari denied  (1908)  28  Sup.  Ct.  569, 
208  U.  S.  618,  52  L.  Ed.  647. 

Declarations  of  an  alleged  co-conspir- 
ator to  a  witness  are  inadmissible  to 
prove  the  existence  of  the  conspiracy 
as  against  another  party  thereto.  Hau- 
ger  v.  U.  S.  (1909)  173  Fed.  54,  97  C. 
C.  A.  372. 

Evidence  considered  in  a  prosecution 
for  conspiracy,  and  held  to  have  a  suf- 
ficient tendency  to  Bhow  the  connection 
of  other  defendants  with  the  conspir- 
acy, to  render  letters  written  by  them, 
charged  in  the  indictment  as  overt  acts, 
admissible  in  evidence  against  the  de- 
fendants on  trial.  Jones,  v.  U.  S. 
(1910)  179  Fed.  584,  103  C.  C.  A.  142. 
On  the  trial  of  a  defendant  under 
this  section  for  conspiracy  to  commit 
an  offense  against  the  United  States, 
a  letter  passing  between  others  of 
the  alleged  conspirators  held  competent 
against  the  defendant  as  tending  to 
prove  the  conspiracy,  in  the  absence  of 
specific  objection  to  the  part  of  it  re- 
ferring to  defendant.  Stirlen  v.  U.  S. 
(1910)  183  Fed.  302,  105  C.  C.  A.  514, 
writ  of  certiorari  denied  (1911)  31  Sup. 
Ct  721,  220  U.  S.  617,  55  L.  Ed.  61L 
In  a  prosecution  against  two  for  con- 
spiracy to  defraud  the  United  States 
out  of  public  lands,  the  books  of  one  of 
the  defendants,  showing  advances  to 
entrymen,  were  not  admissible  against 
his  codefendant  Worden  v.  U.  S. 
(1913)  204  Fed.  1,  122  C.  C.  A.  315. 

Evidence  that  a  defendant,  charged 
with  having  entered  into  a  conpiracy 
with  other  defendants  to  make  and  ut- 
ter counterfeit  coins,  was  a  relative  of 
others  of  the  defendants;  that  he  re- 
sided with  one  of  them  for  six  weeks, 
during  which  time  the  counterfeit  coins 
were  there  made;  that  he  wrote  the 
letter  ordering  the  machine  with  which 
they  were  made;  and  that,  after  the 
arrest  of  one  of  the  defendants,  he 
wrote  offering  to  assist  in  procuring 
bail — is  sufficient  as  connecting  defend- 
ant with  the  conspiracy  to  authorize 
the  admission  against  him  of  state- 
ments of  his  co-conspirators.  Taylor 
v.  U.  S.  (1898)  89  Fed.  954,  32  C.  C. 
A.  449. 

A  statement  tending  to  show  a  con- 
spiracy to  commit  a  crime  between  the 
person  making  it  and  the  persons  to 
whom  it  was  made  is  not  admissible 
against  a  third  person  who  was  not 
present,  and  to  whom  it  is  not  shown 
to  have  been  communicated,  on  bis  trial 
for  the  crime,  unless  his  connection 
with  the  conspiracy  is  affirmatively 
shown.  Dolan  v.  U.  S.  (1903)  123  Fed. 
52,  59  C.  C.  A.  176,  reversing  judg- 
ment on  rehearing  (1902)  116  Fed. 
578,  54  C.  C.  A:  34. 

Admissions  of  one  conspirator,  made 
after  the  conspiracy  has  come  to  an 
end,  are  inadmissible  against  his  fel- 
lows. Fain  v.  U.  S.  (1913)  209  Fed. 
525,  126  C.  C.  A.  347. 
In  a  prosecution  for  conspiracy  to 
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defraud  the  United  States  in  violation 
of  this  section,  a  letter  written  by  one 
defendant  after  completion  of  the 
fraudulent  acts  charged  held  inadmissi- 
ble against  his  codefendant.    Id. 

On  the  trial  of  defendants  for  con- 
spiracy to  defraud  the  United  States  of 
certain  lands,  a  special  agent  for  the 
Land  Department  testified  that  he  ask- 
ed one  of  the  defendants  for  a  state- 
ment as  to  the  transaction,  and  in  re- 
ply received  a  letter  from  him  stating, 
"I  send  herewith  the  statement  of  Mr. 
Williams,  covering,  as  I  believe,  all  the 
points  you  suggested,"  and  inclosing  an 
affidavit  of  said  Williams  to  which  were 
attached  copies  of  contracts  of  different 
dates  between  the  defendants  relating 
to  the  acquisition  of  the  lands  in  ques- 
tion. Held,  that  it  was  error  to  permit 
the  prosecution  to  detach  the  copy  of 
one  of  the  contracts  from  the  affidavit 
and  to  introduce  the  same,  together 
with  the  letter  in  evidence,  as  a  decla- 
ration or  admission  of  defendant,  and 
at  the  same  time  to  exclude  the  affida- 
vit and  copies  of  the  other  contracts 
which  formed  an  integral  part  of  the 
statement  Perrin  v.  U.  S.  (1909)  169 
Fed.  17,  94  C.  C.  A.  385;  Benson  v. 
Same  (1909)  169  Fed.  31,  94  C.  C.  A. 
389. 

On  the  trial  of  defendants  charged 
with  having  conspired  to  prevent  the 
shipment  of  certain  tobacco  in  inter- 
state commerce,  statements  made  by 
one  of  defendants  while  the  tobacco 
was  being  withheld  from  shipment,  at 
their  instance,  were  admissible  against 
them.  Steers  v.  U.  S.  (1911)  192  Fed. 
1, 112  C.  C.  A.  423. 

Where  several  persons  are  proved  to 
have  combined  together  for  the  same 
illegal  purpose,  any  act  done  by  one  of 
the  parties  in  pursuance  of  the  original 
concerted  plan,  and  with  reference  to 
the  common  object,  is,  in  contempla- 
tion of  law,  the  act  of  the  whole  party, 
and  the  proof  of  such  act  will  be  evi- 
dence against  any  of  the  others  who 
engaged  in  the  same  conspiracy;  and 
declarations  of  a  co  -conspirator,  made 
during  the  pendency  of  the  illegal  en- 
terprise, are  not  only  evidence  against 
himself,  but  are  evidence  against  his  as- 
sociates in  the  crime.  U.  S.  v.  Lancas- 
ter (C.  C.  1891)  44  Fed.  896,  10  L.  R. 
A.  333. 

In  determining  whether  a  conspiracy 
was  formed  and  whether  acts  were 
done  to  effect  the  same,  the  acts  and 
conduct  of  a  defendant  not  on  trial  may 
he  considered  in  connection  with  those 
of  the  defendant  or  defendants  on  trial. 
U.  S.  v.  Breese  (C.  C.  1909)  173  Fed. 
402. 

On  the  trial  of  one  indicted  for  con- 
spiring to  defraud  the  United  States  by 
mailing  old  newspapers  for  the  purpose 
of  fraudulently  increasing  the  weight 
of  mail  matter,  (transported  over  a 
railway  post  route  during  a  period  fixed 
by  the  postal  authorities  for  weighing 
such  mail  matter,  as  a  basis  for  ascer- 
taining the  additional  compensation  to 


be  paid  the  railway  company,)  evidence 
that  the  newspapers,  the  fraudulent 
mailing  of  which  within  the  district 
constituted  the  overt  act  charged  in 
the  indictment,  were  rewrapped  and  re- 
mailed  over  the  postal  route  in  ques- 
tion, from  a  place  without  the  district, 
by  an  alleged  co-conspirator,  is  not 
competent  as  proof  of  such  overt  act, 
but  may  be  considered  as  showing  the 
nature,  extent,  plan,  and  operations  of 
the  conspiracy,  if  one  existed.  U.  S. 
v.  Newton  (D.  C.  1892)  52  Fed.  275. 

Any  act  done  by  one  party  to  a  con- 
spiracy in  furtherance  of  the  common 
design  is  in  law  the  act  of  all,  and  proof 
thereof  is  evidence  against  all.  U.  S. 
v.  Cassidy  (D.  C.  1895)  67  Fed.  698. 

Any  declaration  by  one  of  the  parties 
pending  the  illegal  enterprise  is  evi- 
dence against  all.  Id. 

Where,  in  a  prosecution  for  conspira- 
cy to  use  the  mails  in  furtherance  of  a 
scheme  to  defraud,  in  violation  of  R.  S. 
|  5480,  post,  §  103S5,  the  government 
established  a  prima  facie  case  of  con- 
spiracy, it  was  then  properly  permitted 
to  show  all  relevant  declarations  of  the 
coconspirators  made  in  furtherance  of 
the  conspiracy,  though  in  defendant's 
absence.  U.  S.  v.  Francis  (D.  C.  1906) 
144  Fed.  520,  judgment  modified  Fran- 
cis v.  U.  S.  (1907)  152  Fed.  155,  81  O. 
C.  A.  407,  writ  of  certiorari  denied 
(1907)  27  Sup.  Ct  797,  206  U.  S.  565, 
51  L.  Ed.  1191. 

Letters  held  admissible  in  evidence 
on  the  trial  of  defendants,  charged  with 
conspiracy  to  defraud  the  United  States 
in  relation  to  contracts  for  public 
work,  as  tending  to  show  an  outside 
business  association  and  intimacy  be- 
tween defendants  and  their  alleged  co- 
conspirator, who  was  the  government 
engineer  in  charge  of  the  public  work. 
U.  S.  v.  Greene  (D.  O.  1906)  146  Fed. 
787. 

In  a  prosecution  for  conspiracy,  the 
acts  and  declarations  of  the  persons  ac- 
cused may  be  considered,  though  made 
in  the  absence  of  some  of  the  defend- 
ants, where  the  conspiracy  has  been  ful- 
ly established  by  independent  evidence, 
and  it  has  been  shown  that  the  defend- 
ant against  whom  it  is  offered  was  a 
party  thereto.  U.  S.  v.  Richards  (D.  O. 
1006)  149  Fed.  443. 

In  conspiracy  cases,  proof  of  the  acts 
and  declarations  of  the  alleged  conspir- 
ators may  be  introduced,  although  not 
properly  admissible  at  the  time  because 
community  of  intent  and  design  had 
not  been  established;  but  if  received, 
the  error  may  be  cured  by  the  subse- 
quent introduction  of  proof  of  the  con- 
spiracy existing  at  the  time  the  alleged 
declarations  were  made.  (1899)  22  Op. 
Atty.  Gen.  589. 

100.  —  Testimony  of  coconspirator. 
— The  testimony  of  a  coconspirator  is 
competent  upon  the  trial  of  an  indict- 
ment for  conspiracy.  U.  S.  v.  Sacia 
(D.  C.  1880)  2  Fed.  754. 

101.  —  Weight  and  suffioloncy.— To 
sustain  an  indictment  charging  a  con- 
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spiracy  to  commit  an  offense  against 
the  United  States,  under  this  section, 
it  is  not  necessary  that  there  should 
be  direct  evidence  of  a  formal  agree- 
ment; but  it  is  sufficient  if  the  evi- 
dence of  the  separate  details  of  the 
transaction  as  it  was  carried  out  indi- 
cate with  the  requisite  certainty  the 
existence  of  a  preconcerted  plan  and 
purpose.  Reilley  v.  U.  S.  (1903)  106 
Fed.  896,  46  C.  C.  A.  25,  judgment  re- 
versed Francis  v.  U.  S.  (1903)  23  Sup. 
Gt.  334, 188  U.  S.  375,  47  L.  Ed.  508. 

A  conviction  of  conspiracy  to  defraud 
by  pretending  to  deal  in  what  is  com- 
monly called  "green  articles"  and  "spu- 
rious treasury  notes,"  to  be  accomplish- 
ed by  the  use  of  the  mails  in  violation 
of  R.  S.  §  5480,  post,  §  10385,  held 
sustained  by  the  evidence.  Lehman  v. 
U.  S.  (1903)  127  Fed.  41,  61  O.  O. 
A.  577. 

A  charge  of  conspiracy  for  the  con- 
cealment of  property  by  a  bankrupt,  in 
violation  of  section  9613,  ante,  may 
be  supported  by  evidence  that  the  prop- 
erty was  sold  under  a  chattel  mortgage 
given  by  the  bankrupt  prior  to  the  bank- 
ruptcy, where  it  is  shown  that  such 
mortgage  and  sale  were  merely  col- 
orable, and  that  the  property,  in  fact, 
remained  that  of  the  bankrupt.  Cohen 
v.  U.  S.  (1907)  157  Fed.  651,  85  0.  O. 
A.  113,  writ  of  certiorari  denied  (1907) 
28  Sup.  Ct  261,  207  U.  S.  596,  52  L. 
Ed.  357. 

Evidence  in  prosecution  for  conspir- 
acy held  sufficient,  in  view  of  the  rule 
that  conspiracy  may  be  determined  by 
inference  from  the  facts  proved,  to 
make  a  case  for  the  jury.  Alkon  v.  U. 
S.  (1908)  163  Fed.  810,  90  C.  C.  A.  116. 

Conspiracy  to  defraud  the  United 
States,  under  this  section,  is  not  nec- 
essarily established  by  direct  evidence. 
Circumstantial  evidence  may  suffice. 
A  formal  agreement  need  not  be  prov- 
ed. It  is  sufficient  to  show  that  the 
parties  are  acting  together  understand- 
ing^ to  accomplish  the  same  unlawful 
purpose,  even  though  individual  con- 
spirators may  do  acts  in  furtherance  of 
the  common  unlawful  design,  apart 
from  and  unknown  to  others.  Marrash 
v.  U.  S.  (1909)  168  Fed.  225,  93  C. 
C.  A.  511. 

Knowledge  by  an  alleged  co-conspira- 
tor that  the, other  defendants  were  at- 
tempting to  defraud  is  not  sufficient  to 
involve  him  in  the  conspiracy;  nor  is 
mere  suspicion  that  he  was  a  party  to 
the  conspiracy.     Id. 

In  a  prosecution  for  conspiracy  to 
commit  a  crime  against  the  United 
States,  to  wit,  the  transportation  in  in- 
terstate commerce  in  passenger  trains 
or  cars  of  nitroglycerin  and  dynamite 
in  violation  of  Cr.  Code,  §§  37,  232,  et 
seq.,  and  for  transporting,  aiding,  and 
abetting  in  such  transportation  of  nitro- 
glycerin and  dynamite,  evidence  held 
sufficient  to  sustain  a  conviction  of 
certain  of  the  defendants  and  insuffi- 
cient to  sustain  a  conviction  of  certain 
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others.    Ryan  v.  U.  S.  (1914)  216  Fed. 
13,  132  C.  C.  A.  257. 

In  a  prosecution  for  conspiracy  to 
submit  false  evidence  to  the  Post  Office 
Department  in  support  of  an  applica- 
tion to  admit  certain  publications  to 
second-class  rates,  evidence  held  insuf- 
ficient to  show  that  defendants  know- 
ingly submitted  false  testimony  with 
knowledge  that  the  facts  inquired  about 
were  regarded  by  the  Post  Office  De- 
partment as  material.  Myrick  v.  U.  S. 
(1915)  219  Fed.  1,  134  C.  O.  A.  619. 

Evidence  considered  and  held  to  sus- 
tain a  conviction  of  defendants  for  con- 
spiracy to  commit  an  offense  against 
the  United  States  by  concealing  as- 
sets of  an  estate  in  bankruptcy.  Ra- 
binowitz  v.  U.  S.  (1915)  222  Fed.  846, 
138  C.  O.  A.  272. 

Intent  of  defendants,  charged  under 
this  section  with  conspiracy  to  violate 
section  10385,  post,  by  use  of  mails  to 
promote  frauds,  may  be  shown  by  cir- 
cumstantial evidence.  Farmer  v.  U.  8. 
(1915)  223  Fed.  903,  139  C.  C.  A.  341. 

Evidence  held  not  to  sustain  a  con- 
viction of  a  conspiracy  under  this  sec- 
tion to  violate  section  10385,  post,  pun- 
ishing the  use  of  mails  to  promote 
frauds.    Id. 

In  a  trial  for  conspiring  to  conceal  as- 
sets in  bankruptcy,  evidence  held  insuf- 
ficient to  show  that  a  particular  defend- 
ant committed  any  unlawful  act  in  the 
district.  Roukous  v.  U.  S.  (1912)  195 
Fed.  353,  115  C.  C.  A.  255,  modifying 
judgment  U.  S.  v.  Young  &  Holland 
Co.  (C.  C.  1909)  170  Fed.  110,  and 
writ  of  certiorari  denied  Roukous  v.  U. 
S.  (1912)  32  Sup.  Ct.  840,  225  U.  S. 
710,  56  L.  Ed.  1267. 

Indictment  under  this  section  for 
conspiracy  to  commit  an  offense  against 
the  United  States  by  using  the  mails 
to  defraud,  held  sustained  by  evidence 
of  the  conspiracy  and  that  defendants 
procured  another  to  deposit  certain 
letters  in  the  mail.  Rose  v.  U.  S. 
(1915)  227  Fed.  357,  142  C.  C.  A.  63. 

On  an  indictment  for  a  conspiracy 
under  Act  March  2,  1867,  §  30,  there 
must  be  satisfactory  evidence  not  only 
of  the  conspiracy  charged,  but  of  the 
overt  act  averred,  to  carry  into  effect 
the  object  of  the  conspiracy.  U.  S.  v. 
Smith  (C.  C.  1869)  Fed.  Cas.  No.  16,- 
322. 

A  conspiracy  may  be  proved  by  di- 
rect and  positive  evidence,  or  by  facts 
showing  that  there  was  a  concert  of 
action  and  a  unity  of  purpose  in  ef- 
fecting an  unlawful  object.    Id. 

The  evidence  to  establish  a  conspira- 
cy is  generally  circumstantial,  and  is 
sufficient  if  it  proves  the  existence  of 
an  agreement  to  do  the  unlawful  act, 
although  its  terms  and  the  time  and 
place  where  it  was  entered  into  are 
not  shown.  U.  S.  v.  Hamilton  (C.  O. 
1876)  Fed.  Cas.' No.  15,288;  Same  ▼. 
Hutchins  (C.  C.  1876)  Fed.  Cas.  No. 
15,430. 

A  conspiracy  may  be  proved  by  dr- 
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eumstantial  evidence.  The  Mussel 
Slough  Case  (C.  C.  1880)  5  Fed.  680. 

It  is  sot  necessary  to  prove  that  the 
defendants  came  together  and  actually 
agreed,  in  terms,  to  have  that  design, 
and  to  pursue  it  by  common  means. 
If  it  be  proved  that  the  defendants 
pursued  by  their  acts  the  same  objects, 
often  by  the  same  means,  one  per- 
forming one  part  and  another  another 
part  of  the  same,  so  as  to  complete  it 
with  a  view  to  the  attainment  of  the 
same  object,  the  jury  will  be  justified 
in  the  conclusion  that  they  were  en- 
gaged in  a  conspiracy  to  effect  that 
object.    Id. 

It  requires  more  than  proof  of  mere 
passive  cognizance  of  a  crime  on  the 
part  of  a  defendant  to  sustain  a  charge 
of  conspiracy  to  commit  it,  and  the 
jury  must  find  that  such  prisoner  did 
some  act  or  made  some  agreement 
showing  an  intention  to  participate  in 
some  way  in  such  conspiracy.  U.  S. 
t.  Lancaster  (C.  C.  1891)  44  Fed.  896, 
10  L.  R.  A.  333. 

A  conviction  for  conspiracy  cannot 
be  had  on  the  uncorroborated  testimo- 
ny of  a  co-conspirator,  nor  can  co- 
conspirators corroborate  each  other. 
U.  S.  v.  Logan  (C.  C  1891)  45  Fed. 
872.  judgment  reversed  Logan  v.  U.  S. 
(1892)  12  Sup.  Ct.  617,  144  U.  S.  263, 
36  L  Ed.  429. 

Proof  of  ordering  of  goods  by  sev- 
eral persons,  not  intending  to  pay  for 
them,  will  not  support  an  indictment 
for  conspiracy  to  defraud  by  using  the 
mails,  without  proof  that  the  orders 
were  given  pursuant  to  a  prearranged 
plan.  U.  S.  v.  Barrett  (C.  C.  1894)  65 
Fed.  62. 

Evidence  that  employe's  of  the  own- 
er of  a  distillery  joined  and  participat- 
ed with  him  in  removing  from  such  dis- 
tillery to  a  place  other  than  a  bonded 
warehouse  spirits  on  which  the  inter- 
nal revenue  tax  had  not  been  paid,  in 
violation  of  section  6038,  under  cir- 
cnmstance8  from  which  they  must  have 
known  the  illegal  nature  of  the  trans- 
actions, is  sufficient  to  sustain  an  in- 
dictment, under  R.  S.  §  5440  (embodied 
herein)  of  both  employer  and  em- 
ployes, for  conspiracy  to  commit  an 
offense  against  the  United  States.  U. 
8.  v.  Scott  (C.  C.  1905)  139  Fed.  697, 
judgment  affirmed  Scott  v.  U.  S. 
(1908)  165  Fed.  172,  91  C.  C.  A.  206. 

On  the  trial  of  one  indicted  for  con- 
spiring to  defraud  the  United  States 
by  mailing  old  newspapers  for  the  pur- 
pose of  fraudulently  increasing  the 
weight  of  mail  matter,  mere  suspicion 
or  bare  knowledge  of  an  alleged  co- 
conspirator that  defendant  was  at- 
tempting to  defraud  the  United  States 
is  not  sufficient  to  make  such  person  a 
party  to  the  attempt,  and  to  sustain 
the  charge,  it  being  necessary  to  show 
intentional  participation  in  the  attempt 
to  defraud;  and  if  the  evidence  shows 
that  such  alleged  co-conspirator  had 
knowledge  that  defendant  was  mailing 


over  said  post  route  such  newspapers 
with  intent  to*  defraud  the  United 
States,  and  such  alleged  co-conspira- 
tor, with  a  view  to  assist  defendant 
therein,  remailed  such  newspapers  over 
said  post  route,  a  conspiracy  to  de- 
fraud the  United  States  is  proven, 
and  by  such  remailing  such  alleged  co- 
conspirator becomes  an  active  party  to 
the  conspiracy.  U.  S.  v.  Newton  (D. 
C.  1892)   52  Fed.  275. 

Though  the  offense  of  conspiracy 
may  be  established  by  circumstantial 
evidence,  the  circumstances  must  be  of 
such  a  character  as  to  exclude  every 
reasonable  hypothesis  but  that  of  de- 
fendant's guilt  of  the  offense  charged. 
U.  S.  v.  Richards  (D.  C.  1906)  149 
Fed.  443. 

102.  Peremptory  challenges.  —  Sec- 
tion 10509,  post,  does  not,  because  of 
section  10516,  post,  apply  to  a  prosecu- 
tion under  R.  S.  §  5440  (embodied 
herein),  for  the  offense  of  conspiracy 
committed  prior  to  the  enactment  of 
such  Code,  and  the  defendant  in  such 
prosecution  is  entitled  to  but  three 
peremptory  challenges.     Heike  v.  U.  S. 

(1911)  192  Fed.  83,  112  C.  C.  A.  615, 
affirming  judgment  U.  S.  v.  Heike  (C. 
C.  1910)  175  Fed.  852,  and  writ  of 
certiorari    granted     Heike    v.     U.     S. 

(1912)  32  Sup.  Ct.  527,  223  U.  S.  730, 

56  L.  Ed.  633,  and  judgment  affirmed 

(1913)  33  Sup.  Ct.  226,  227  U.  S.  131, 

57  L.  Ed.  450,  Ann.  Cas.  1914C,  128. 

103.  Instructions  and  questions  for 
Jury. — Refusal  to  instruct  on  trial  for 
conspiracy  to  defraud  the  United 
States  by  fraudulently  obtaining  (J:ii 
fornia  and  Oregon  state  lands  and  ex- 
changing them  under  Act  June  4,  1S97, 
for  other  public  lands,  that  want  of 
knowledge  of  the  character  of  the  land 
applied  for  or  that  it  was  not  adverse- 
ly occupied,  did  not  make  the  applica- 
tion void,  held  not  error.  Hyde  v.  U. 
S.  (1912)  32  Sup.  Ct.  793,  807,  225  U. 
S.  347,  56  L.  Ed.  1114,  affirming  judg- 
ment (1910)   35  App.  D.  C.  451. 

Instructions  with  respect  to  the  in- 
tent necessary  to  be  found  to  warrant 
a  conviction  of  defendants  on  a  charge 
of  conspiracy  to  defraud  the  United 
States,  which  charged,  in  effect,  that, 
if  defendants  intended  the  consequenc- 
es which  naturally  and  in  fact  resulted 
from  their  acts,  and  such  result  was  to 
defraud  the  government,  they  could  not 
be  acquitted  because  they  may  not 
have  thought  the  government  would  be 
defrauded,  considered  and  approved. 
McGregor  v.  U.  S.  (1904)  134  Fed. 
187,  69  C.  C.  A.  477. 

On  the  trial  of  an  indictment  for 
conspiracy,  letters  shown  to  be  in  the 
handwriting  of  the  defendant,  address- 
ed to  an  alleged  co-conspirator  and 
containing  self-charging  admissions, 
are  admissible  in  evidence,  although  it 
is  not  proved  that  they  were  transmit- 
ted to  the  persons  to  whom  they  are 
addressed,  and  their  interpretation  and 
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weight  are  matters  for  determination 
by  the  jury  in  the  light  of  all  of  the 
evidence  in  the  case.  Chadwick  v.  U. 
S.  (1005)  141  Fed.  225,  72  C.  C.  A. 
843. 

The  instructions  given  on  the  trial 
of  an  indictment  for  conspiracy  to  in- 
duce perjury  on  the  part  of  persons 
applying  to  enter  la.d  under  the  tim- 
ber and  stone  act  by  falsely  stating 
that  the  lands  were  not  being  purchas- 
ed by  them  on  speculation  and  that 
they  had  not  made  any  agreement  by 
which  the  titles  they  might  acquire 
should  inure  to  the  benefit  of  any  oth- 
er person,  considered,  and,  as  applied 
to  the  evidence,  held  correct,  as  con- 
fining the  inquiry  to  the  preliminary 
statements  made  at  the  time  of  the  ap- 
plications. Nickell  v.  U.  8.  (1909)  167 
Fed.  741,  93  G.  C.  A.  229,  affirming 
judgment  on  rehearing  (1908)  161  Fed. 
702,  88  C.  C.  A.  562,  and  writ  of  cer- 
tiorari denied  (1909)  29  Sup.  Ct  699, 
214  U.  S.  517,  53  L.  Ed.  1064. 

The  questions  whether  a  conspiracy 
existed,  as  charged  in  an  indictment, 
and  whether  an  act  was  done  by  one  or 
more  of  the  defendants  to  effect  the  ob- 
ject of  the  conspiracy,  are  questions  of 
fact  for  the  jury.  Marrash  v.  U.  S. 
(1909)  168  Fed.  225,  93  O.  O.  A.  511. 

Evidence  considered,  in  a  prosecution 
for  conspiracy  to  defraud  the  United 
States  of  public  lands  by  means  of 
fraudulent  homestead  entries  and  to 
commit  an  offense  against  the  laws  of 
the  United  States  by  suborning  entry- 
men  to  commit  perjury,  and  held  suffi- 
cient to  justify  the  submission  of  the. 
case  to  the  jury.  Richards  v.  U.  S. 
(1909)  175  Fed.  911,  99  C.  O.  A.  401. 

Instructions  considered  and  approved 
in  a  prosecution  under  this  section  for 
using  the  mails  to  defraud.  Mitchell  v. 
U.  S.  (1912)  196  Fed.  874,  116  O.  O. 
A.  436. 

An  agreement  whereby  a  commission- 
er taking  evidence  in  support  of  a  claim 
against  the  United  States  is  to  have  a 
contingent  fee  of  $5,000  is  not  neces- 
sarily criminal.  The  jury  are  to  judge 
whether  such  agreement  is  any  evidence 
of  the  falsity  of  the  claim.  U.  S.  v. 
Noblom  (C.  C.  1878)  Fed.  Cas.  No. 
15.896. 

Evidence  reviewed  in  the  charge  to 
the  jury  on  trial  of  consolidated  indict- 
ments and  counts  severally  charging 
conspiracy  to  defraud  the  United  States 
between  contractors  for  public  work  and 
the  government  engineer  officer  in 
charge  of  the  same,  the  presentation  of 
fraudulent  claims  against,  and  embez- 
zlement from,  the  United  States.  U.  S. 
v.  Greene  (D.  C.  1906)  146  Fed.  803, 
judgment  affirmed  Greene  v.  U.  S. 
(1907)  154  Fed.  401,  85  C.  C.  A.  251, 
writ  of  certiorari  denied  (1907)  28  Sup. 
Ct  261,  207  U.  S.  596,  52  L.  Ed.  357. 

In  a  prosecution  of  a  former  Post  Of- 
fice Department  official  and  others  for 
conspiracy  in  procuring  the  purchase  by 
the  government  of  a  patent  letter  box 
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fastening,  used  throughout  the  country, 
at  an  excessive  price,  whether  the  let- 
ters of  the  defendant  and  former  gov- 
ernment official  were  not  admissible  in 
evidence  on  behalf  of  the  prosecution, 
and  the  question  of  whether  they  -were 
written  by  the  defendant  to  be  left  to 
the  jury,  when  they  were  shown  to  have 
been  sent  through  the  mails  and  placed 
in  the  official  files,  and  to  have  been  of- 
ficially acted  on  by  such  defendant, 
though  his  handwriting  was  not  proved, 
quaere.  Lorenz  v.  U.  S.  (1904)  24  App. 
D.  G.  337. 

104.  Effect  of  acquittal  or  convictioa 
of  offense.— An  indictment  under  this 
section  contained  several  counts  charg- 
ing the  conspiracy  to  defraud  in  substan- 
tially the  same  language,  but  each  charg- 
ing a  different  overt  act.  A  nolle  was  en- 
tered as  to  Borne  counts,  and  a  verdict  of 
guilty  was  rendered  on  all  the  others 
except  one.  Held,  that  the  acquittal  on 
one  count  was  not  a  finding  against  any 
"conspiracy,  which  would  work  an  ac- 
quittal as  to  alL  Dealy  v.  U.  S.  (1894) 
14  Sup.  Ct  680,  681,  152  U.  &  539,  38 
L.  Ed.  545. 

Where  two  only  are  charged  with  a 
conspiracy,  and  one  is  acquitted,  the 
other  must  be  acquitted  also.  U.  S.  v. 
Hamilton  (O.  O.  1876)  Fed.  Cas.  No. 
15,288. 

Conviction  under  this  section  for  con. 
spiring  to  defraud  the  United  States  by 
the  unlawful  removal  of  distilled  spirits, 
without  paying  taxes,  bars  a  subsequent 
civil  suit  to  recover  the  penalty  of 
double  the  amount  of  such  taxes.  U. 
S.  v.  McKee  (C.  C.  1877)  Fed.  Cas.  No. 
15,688. 

Where  two  were  indicted  for  conspir- 
acy to  insure  a  vessel  and  have  her  cast 
away,  and  one  of  them  was  indicted  in- 
dividually for  the  same  thing,  and  both 
were  acquitted  of  the  conspiracy,  held 
that  the  individual  must  also  be  acquit- 
ted if  he  could  not  be  found  guilty  with- 
out assuming  the  existence  of  the  con- 
spiracy. U.  S.  v.  Morris  (D.  C.  1868) 
Fed.  Cas.  No.  15,812. 

105.  New  trial.— Where  a  verdict  of 
guilty  was  rendered  in  a  trial  for  con- 
Bpiracy  to  defraud  the  United  States  of 
duty  on  imported  merchandise  against 
a  member  of  a  firm  that  was  implicated 
in  the  conspiracy,  held  that  the  verdict 
was  contrary  to  the  evidence,  and  a  new 
trial  should  be  granted,  where  it  ap- 
peared that  the  accused  had  been  ad- 
mitted to  the  firm  within  seven  months 
of  the  time  of  the  fraud;  that  during 
that  time,  and  the  previous  time  when 
he  had  been  an  employe"  of  the  firm,  he 
had  not  been  connected  with  the  general 
management  of  the  business,  which  was 
of  large  volume  and  international  scope, 
requiring  a  systematic  division  of  du- 
ties; that  he  had  been  engaged  almost 
exclusively  in  selling  the  merchandise 
and  designing  patterns;  and  that  there 
was  no  evidence  that  he  had  had  any 
relation  with  a  single  fact  in  connection 
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with  the  purchase  of  the  merchandise 
or  its  importation,  with  the  exception 
that  he  had  signed  in  blank  some  of 
the  entries  of  the  merchandise,  leaving 
the  particulars  of  the  entries  to  be  filled 
in  by  the  customs  brokers,  and  no  evi- 
dence that  he  had  had  occasion  to  ex- 
amine into  the  business  of  the  com- 
pany, or  that  there  had  been  an  ac- 
counting during  his  membership  in  the 
firm.  U.  a  v.  Cohn  (C.  C.  1904)  128 
Fed.  615,  judgment  affirmed  Browne  v. 
U.  S.  (1905)  145  Fed.  1,  76  C.  C.  A.  31, 
writ  of  certiorari  denied  (1906)  26  Sup. 
Ct  755,  200  U.  S.  618,  50  L.  Ed.  623. 

Where  parties  have  been  indicted  for 
conspiracy,  tried  together,  and  found 
guilty  the  grant  of  a  new  trial  to  one 
of  the  accused  does  not  require  that  a 
new  trial  should  be  granted  to  any  co- 
conspirator.   Id.. 

106.  Sentence      and      punishments- 

Where  accused  was  sentenced  to  one 
year  only  on  one  of  the  counts  of  an 
indictment  for  conspiracy,  the  court  had 
no  power  to  direct  that  such  sentence 
be  served  in  a  penitentiary.  Francis  v. 
U.  8.  (1907)  152  Fed.  155,  81  C.  O.  A. 
407,  modifying  judgment  U.  S.  v.  Fran- 
cis (D.  C.  1906)  144  Fed.  520,  and  writ 
of  certiorari  denied  (1907)  27  Sup.  Ct 
797.  206  U.  a  565,  51  L.  Ed.  1191. 

Cumulative  sentences  may  be  imposed, 
but  they  must  be  imposed  in  that  form. 
U.  S.  v.  Peeke  (1907)  153  Fed.  166,  82 
C.  C.  A.  340,  12  L.  R.  A.  (N.  S.)  314. 

On  application  to  the  federal  Circuit 
Court  for  habeas  corpus  by  one  con- 
victed therein,  the  court  can  correct  the 
sentence  if  it  be  excessive  or  resen- 
tence, and  hence  where  persons  con- 
victed of  conspiring  to  commit  a  federal 
offense  under  this  section  were  sen- 
tenced to  imprisonment  "at  hard  labor," 
on  habeas  corpus  proceedings  the  trial 
court  can  amend  the  sentence  nunc  pro 
tunc  by  striking  the  quoted  words, 
which  are  not  authorized  by  the  statute. 
Ex  parte  Harlan  (C.  C.  1909)  180  Fed. 
119,  decree  affirmed  Harlan  v.  Mc- 
Gourin  (1910)  31  Sup.  Ct  44,  218  U.  S. 
442.  54  L.  Ed.  1101,  21  Ann.  Cas.  849. 

When  statutes  prescribe  particular 
modes  of  punishment,  a  court  cannot  in- 
flict another,  and  hence  under  this  sec- 
tion authorizing  imprisonment  for  con- 
spiracy to  commit  a  federal  offense,  im- 
prisonment "at  hard  labor"  is  unauthor- 
ised.   Id. 

Petitioner  was  found  guilty  on  five 
counts  of  an  indictment  under  R.  S.  f 
W40  (embodied  herein),  each  charging 
a  separate  conspiracy  to  commit  an  of- 
fense against  the  United  States,  and 
*ai  given  a  single  sentence  of  confine- 
ment in  a  penitentiary  for  a  term  of 
fire  years.  Said  section  5440  provided 
that  a  person  convicted  of  a  violation 
thereof  shall  be  liable  to  a  fine  "or  to 
imprisonment  for  not  more  than  two 
years,  or  to  both  fine  and  imprisonment." 
Held,  that  the  judgment  must  be  con- 
strued as  a  single  sentence  for  five 
Tears,  and  not  as  one  for  cumulative 

10  U.S.Oomp.,16-78& 


sentences  on  the  five  counts,  no  one  ex- 
ceeding two  years,  and  that  as  so  con- 
strued it  was  void  as  to  the  excess 
above  two  years.  Ex  parte  Peeke  (D. 
C.  1906)  144  Fed.  1016,  order  affirmed 
U.  S.  v.  Peeke  (1907)  153  Fed.  166,  82 

C.  C.  A.  340,  12  L.  R.  A.  (N.  S.)  314. 
Quaere  whether,  on  a  judgment  of  con- 
viction of  conspiracy  under  this  section, 
defining  and  punishing  conspiracy  to  de- 
fraud the  United  States,  on  an  indict- 
ment containing  12  counts,  where  the 
sentence  on  each  was  not  greater  than 
warranted  by  the  conviction  under  the 
first  count,  the  judgment  of  the  lower 
court  might  not  be  sustained,  even  if 
the  insufficiency  of  the  remaining  counts 
be  conceded.  Lorenz  v.  U.  S.  (D.  C. 
1904)  24  App.  D.  C.  337. 

Sentence  should  be  imposed,  not  aa 
for  common-law  conspiracy,  but  under 
this  section,  relating  to  conspiracy  to 
commit  an  offense  against  the  United 
States,  upon  conviction  under  an  in- 
dictment which,  even  though  sufficient 
to  charge  common-law  conspiracy, 
charges  every  element  of  the  offense  of 
conspiracy  to  commit  perjury  in  viola- 
tion of  this  section  37  in  conjunction 
with  Code,  D.  C.  §  858,  denouncing  per- 
jury, and  avers  that  the  offense  was 
committed  against  the  form  of  the  stat- 
ute and  against  the  peace  and  govern- 
ment of  the  United  States,  where  there 
is  ample  evidence  to  support  the  indict- 
ment as  to  every  element  of  the  offense 
including  the  overt  act,  and  the  trial 
and  charge  to  the  jury  proceeded  upon 
the  theory  that  the  defendants  were  be- 
ing tried  for  conspiracy  to  commit  per- 
jury.   Fletcher  v.  U.  S.  (1914)  42  App. 

D.  C.  63,  611. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Ex  parte  Karstendick  (1876)  93  U.  S. 
396,  397,  23  L.  Ed.  889;  U.  S.  v.  Per- 
rin  (1889)  9  Sup.  Ct  681,  682,  131  U. 
S.  55,  33  L.  Ed.  88;  Clune  v.  U.  S. 
(1895)  16  Sup.  Ct.  125,  126,  159  U.  S. 
590,  40  L.  Ed.  269;  France  v.  U.  S. 
(1897)  17  Sup.  Ct  219,  220,  164  U.  S. 
676,  41  L.  Ed.  595;  Francis  v.  U.  S. 
(1903)  23  Sup.  Ct.  334,  188  U.  S.  375, 
47  L.  Ed.  508;  Champion  v.  Ames 
(1903)  23  Sup.  Ct.  321,  188  U.  S.  321, 
47  L.  Ed.  492;  Harlan  v.  McGourin 
(1910)  31  Sup.  Ct.  44,  218  U.  S.  442, 
54  K  Ed.  1101,  21  Ann.  Cas.  849;  Brad- 
ford v.  U.  S.  (1913)  33  S.  Ct  576,  228  U. 
S.  446,  57  L.  Ed.  912;  Nash  v.  U.  S. 
(1913)  33  S.  Ct.  780,  229  U.  S.  373,  57 
L.  Ed.  1232;  U.  S.  v.  Davis  (1913)  34  S. 
Ct.  112,  231  U.  S.  183,  58  L.  Ed.  177; 
Stokes  v.  U.  S.  (1894)  60  Fed.  597, 
598,  9  C.  C.  A.  152;  U.  S.  v.  Dunbar 
(1897)  83  Fed.  151,  156,  27  C.  C.  A. 
488;  Salla  v.  U.  S.  (1900)  104  Fed. 
544,  546,  44  C.  C.  A.  26;  Lehman  v. 
U.  S.  (1903)  127  Fed.  41,  61  C.  C.  A. 
577;  Radford  v.  U.  S.  (1904)  129  Fed. 
49,  63  C.  C.  A.  491 ;  Van  Gesner  v.  U. 
S.  (1907)  163  Fed.  46,  82  C.  C.  A.  180; 
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Lemon  v.  U.  S.  (1908)  164  Fed.  963, 
90  C.  C  A.  617;  Haddox  v.  Richardson 
(1909)  168  Fed.  636,  94  C.  C.  A.  99; 
Foley  Mfg.  Co.  of  Illinois  v.  Sierra 
Nevada  Lumber  Co.  of  Utah  (1909)  172 
Fed.  197,  96  C.  C.'  A.  649;  Renigar  v. 
U.  S.  (1909)  172  Fed.  646,  97  C.  C.  A. 
172,  26  L.  E.  A.  (N.  S.)  683,  19  Ann. 
Cas.  1117;  U.  S.  v.  Conklin  (1910)  177 
Fed.  55,  100  C.  C.  A.  473;  Waller  v. 
U.  S.  (1910)  179  Fed.  810.  103  C.  C.  A. 
302,  31  L.  R.  A.  (N.  S.)  113;  Dyar  ▼.  U. 
S.  (1911)  186  Fed.  617,  108  C.  C.  A. 
478;  Register  v.  U.  S.  (1911)  186  Fed. 
624,  108  C.  C.  A.  488;  Blackman  v.  U. 
S.  (1911)  186  Fed.  965,  109  C.  C.  A. 
109;  U.  S.  v.  Wells  (1912)  192  Fed. 
870,  113  C.  C.  A.  194,  certiorari  de- 
nied (1912)  32  Sup.  Ct  842,  225  U. 
S.  714,  56  L.  Ed.  1269;  Franklin  v.  U. 
S.   (1912)  193  Fed.  334,  113  C.  O.  A. 


258;  Mackin  v.  U.  S.  (C.  C.  1885)  23 
Fed.  334,  335;  U.  S.  v.  Johannesen 
(C.  C.  1888)  35  Fed.  411,  412;  Ex 
parte  Hyde  (C.  O.  1904)  194  Fed.  207; 
U.  S.  v.  Heike  (C.  C.  1910)  175  Fed. 
852  (writ  of  error  dismissed  [1910] 
30  Sup.  Ct.  539,  217  U.  S.  423,  54  L. 
Ed.  821,  judgment  affirmed  [1911]  192 
Fed.  83,  112  C.  C.  A.  615,  certiorari 
granted  [1912]  32  Sup.  Ct.  527,  223  U. 
S.  730,  56  L.  Ed.  633,  judgment  affirm- 
ed [1913]  33  Sup.  Ct  226,  227  U.  S. 
131,  57  L.  Ed.  450,  Ann.  Cas.  1914C, 
128);  Ireland  ▼.  Henkle  (C.  C  1910) 
179  Fed.  993;  U.  S.  v.  Olsen  (D.  C. 
1893)  57  Fed.  579,  583;  U.  S.  v.  Twin- 
ing (D.  C.  1904)  132  Fed.  129;  U.  S.  ▼. 
Haskell  (D.  C.  1909)  169  Fed.  449; 
U.  S.  v.  Swift  (D.  C.  1911)  186  Fed. 
1002;  Woog  ▼.  U.  S.  (1913)  48  Ct  CI. 
80. 


§  10202.  (Crim.  Code,  §  38.)  Fraudulent  interference  with  de- 
livery, etc.,  of  prize  property ;  punishment  for. 
Whoever  shall  willfully  do,  or  aid  or  advise  in  the  doing,  of 
any  act  relating  to  the  bringing  in,  custody,  preservation,  sale,  or 
other  disposition  of  any  property  captured  as  prize,  or  relating  to 
any  documents  or  papers  connected  with  the  property,  or  to  any 
deposition  or  other  document  or  paper  connected  with  the  proceed- 
ings, with  intent  to  defraud,  delay,  or  injure  the  United  States  or  any 
captor  or  claimant  of  such  property,  shall  be  fined  not  more  than  ten 
thousand  dollars,  or  imprisoned  not  more  than  five  years,  or  both. 

R.  S.  §  6441.    Act  March  4, 1009,  c.  321,  §  38,  36  Stat.  1090. 

§  10203.  (Crim.  Code,  §  39.)     Bribery  of  United  States  officer; 

punishment  for. 
Whoever  shall  promise,  offer,  or  give,  or  cause  or  procure  to  be 
promised,  offered,  or  given,  any  money  or  other  thing  of  value, 
or  shall  make  or  tender  any  contract,  undertaking,  obligation,  gra- 
tuity, or  security  for  the  payment  of  money,  or  for  the  delivery  or 
conveyance  of  anything  of  value,  to  any  officer  of  the  United  States, 
or  to  any  person  acting  for  or  on  behalf  of  the  United  States  in  any 
official  function,  under  or  by  authority  of  any  department  or  office  of 
the  Government  thereof,  or  to  any  officer  or  person  acting  for  or  on  be- 
half of  either  House  of  Congress,  or  of  any  committee  of  either  House, 
or  both  Houses  thereof,  with  intent  to  influence  his  decision  or  action 
on  any  question,  matter,  cause,  or  proceeding  which  may  at  any  time 
be  pending,  or  which  may  by  law  be  brought  before  him  in  his  offi- 
cial capacity,  or  in  his  place  of  trust  or  profit,  or  with  intent  to  in- 
fluence him  to  commit  or  aid  in  committing,  or  to  collude  in,  or  allow, 
any  fraud,  or  make  opportunity  for  the  commission  of  any  fraud,  on 
the  United  States,  or  to  induce  him  to  do  or  omit  to  do  any  act  in 
violation  of  his  lawful  duty,  shall  be  fined  not  more  than  three  times 
the  amount  of  money  or  value  of  the  thing  so  offered,  promised,  given, 
made,  or  tendered,  or  caused  or  procured  to  be  so  offered,  promised, 
given,  made,  or  tendered,  and  imprisoned  not  more  than  three  years. 

R.  S.  i  6461.    Act  March  4,  1909,  c  321,  §  39,  36  Stat.  1096. 
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II  Procuring  false   certificate  to  increase 
pension. 

14.  Inducing  statistician  to  divulge  report 

in  advance  of  publication. 

15.  Common-law  offense  as  punishable  by 

statute. 
11   Offense  in  absence  of  statute, 
17.  Where  crime  triable. 
11  Indictment 
IS.  Evidence. 
9L  Recovery  back  of  money  paid  to  officer. 

See  notes  under  §  10201,  ante. 

1.  Prescription  of  official  action.— The 

official  action  sought  to  be  influenced 
by  a  bribe  charged  to  have  been  given 
and  accepted  contrary  to  this  section 
and  section  10287,  post*  need  not  have 
been  prescribed  by  statute ;  it  is  suffi- 
cient that  it  was  governed  by  a  lawful 
requirement  of  the  executive  depart- 
ment under  whose  authority  the  officer 
was  acting;  and  such  requirement  need 
not  have  been  prescribed  by  a  written 
role  or  regulation,  but  might  also  be 
found  in  an  established  usage  which 
constituted  the  common  law  of  the 
department,  and  fixed  the  duties  of 
those  engaged  in  its  activities.  U.  S.  v. 
Birdsan  (1914)  34  Sup.  Ct.  512,  233 
U.  8.  223,  58  L.  Ed.  930. 

2.  Meaning    of    "lawful    duty."— The 

phrase  "lawful  duty"  in  R.  S.  §  5451 
(embodied  herein),  is  not  restricted  to 
a  duty  imposed  by  statute,  but  is  broad 
enough  to  cover  a  duty  imposed  by  a 
lawful  superior;  and  an  indictment 
charging  a  conspiracy  to  induce  an  as- 
sistant statistician  in  the  Department  of 
Agriculture  to  furnish  to  the  accused 
advance  news  of  crop  conditions,  and 
to  cause  to  be  published  false  reports 
as  to  such  conditions  in  violation  of  the 
roles  of  the  department,  to  aid  defend- 
ants in  market  speculations,  by  promis- 
ing such  employe*  a  percentage  of  the 
profits  of  such  speculations,  charges  a 
conspiracy  to  commit  an  offense  against 
the  United  States  under  R.  S.  §  5440, 
ante,  §  10201.  U.  S.  v.  Haas  (C.  C. 
1908)  163  Fed.  908. 

3.  Official     function     In     general.— A 

person  employed  by  the  United  States 
as  an  assistant  statistician  in  the  De- 
partment of  Agriculture,  in  the  per- 
formance of  the  duties  with  which  he 
is  charged  by  the  rules  of  the  depart- 
ment, acts  for  the  United  States  in  an 
official  function,  within  the  meaning  of 
this  section,  making  it  a  criminal  of- 
fense to  bribe  any  such  person  to  in- 
duce him  to  do  or  to  omit  to  do  any 
act  in  violation  of  his  lawful  duty.  U. 
8.  v.  Haas  (C.  C.  1908)  163  Fed.  908. 
The  "official  function"  within  this  sec- 
tion is  not  necessarily  a  function  be- 
longing to  an  office  held  by  one  acting 
on  behalf  of  the  United  States,  and  it 
may  also  be  a  function  belonging  to  an 
office  held  by  a  superior,  which  function 
has  been  committed  to  a  subordinate, 
whether  an  officer  of  a  mere  employe1, 
for  the  purpose  of  being  executed.  U. 
8.  v  Ingham  (D.  C.  1899)  97  Fed.  935. 


4.  Service  as  Interpreter.— An  inter- 
preter of  the  Chinese  language,  ap- 
pointed by  the  secretary  of  the  treas- 
ury, is  not  acting  within  the  scope  of 
his  official  duty  under  such  appointment 
while  serving  as  interpreter  of  such 
language  at  a  hearing  of  a  criminal 
charge  before  the  United  States  com- 
missioner, within  the  meaning  of  this 
section,  making  it  a  criminal  offense  to 
offer  to  bribe  any  person  acting  for  or 
on  behalf  of  the  United  States  in  any 
official  function.  In  re  Yee  Gee  (D.  C. 
1897)  83  Fed.  145. 

5.  "Obligation  for  the  payment  of 
money."— A  bank  check  is  not  an  "obli- 
gation for  the  payment  of  money," 
within  the  legal  meaning  of  such  term 
as  used  in  this  section.  Order,  U.  S.  v. 
Green  (D.  C.  1905)  136  Fed.  618,  af- 
firmed. Green  v.  MacDougall  (1905) 
26  Sup.  Ct  748,  199  U.  S.  601,  50  L. 
Ed.  328. 

6.  Tendering  check  to  affeot  official 
action.— The  tendering  by  a  person  of 
his  personal  check,  drawn  on  a  bank 
and  payable  to  an  officer  of  the  United 
States,  to  such  officer,  with  intent 
thereby  to  affect  his  official  action,  does 
not  constitute  the  crime  of  bribery, 
since  a  check  made  and  delivered  for 
such  illegal  purpose  is  void,  and  not 
within  any  of  the  classes  of  instru- 
ments enumerated  in  the  statute. 
Green  v.  MacDougall  (1905)  26  Sup. 
Ct.  748,  199  U.  S.  601,  50  L.  Ed.  328. 

7.  Payment  or  offer  not  relating  to 
officer's  duty.— The  crime  of  bribery 
cannot  be  predicated  upon  the  offer  of 
a  reward  not  to  perform  duties  for  the 
performance  of  which  there  was  no 
legal  or  constitutional  warrant.  U.  S. 
v.  Boyer  (D.  C.  1898)  85  Fed.  425. 

One  paying  money  to  a  person  acting 
for  the  United  States  in  an  official 
function  to  influence  his  official  action 
in  a  matter  over  which  he  is  not  charg- 
ed with  any  official  or  other  duty  is  not 
guilty  of  bribery,  under  this  section. 
U.  S.  v.  Birdsall  (D.  O.  1912)  195  Fed. 
980. 

An  indictment  against  a  special  officer 
for  the  suppression  of  the  liquor  traf- 
fic among  Indians,  for  accepting  a  bribe 
to  recommend  clemency  for  persons 
convicted  of  selling  liquor  to  Indians, 
held  not  to  constitute  an  offense,  since 
defendant  had  no  legal  duties  to  per- 
form in  that  regard.  U.  S.  v.  Birdsall 
(D.  C.  1913)  206  Fed.  818,  judgment 
reversed  (1914)  34  Sup.  Ct  512,  233 
U.  S.  223,  58  L.  Ed.  930. 

8.  When  attempt  completed.— The  of- 
fense of  attempting  to  bribe  an  officer 
is  completed  at  the  time  when  and  at 
the  place  where  the  letter  containing 
the  corrupt  offer  is  written  and  deliv- 
ered at  a  post  office  in  the  district, 
though  addressed  to  the  officer,  resid- 
ing in  another  state.  U.  S.  v.  Worrall 
(C.  C.  1798)  Fed.  Cas.  No.  16,766. 

9.  Offer  in  oontemplation  of  probable 
performance  of  offioial  function.— An  of- 
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fer  made  to  a  person  in  contemplation 
of  a  mere  probability  that  he  may  be 
called  to  perform  official  functions,  and 
intended  to  influence  his  conduct  in  the 
performance  of  such  functions  if  he 
shall  be  so  called,  does  not  violate  this 
section,  making  it  a  criminal  offense  to 
offer  to  bribe  a  person  exercising  any  . 
official  function,  with  intent  to  influence 
his  action  in  his  official  capacity.  In  re 
Yee  Gee  (D.  0.  1897)  83  Fed.  145. 

10.  Inducing  postmaster  to  sell 
stamps  on  credit.— An  attempt  to  in- 
duce a  postmaster  to  sell  stamps  on 
credit  is  a  violation  of  this  section. 
Palliser  v.  U.  S.  (1890)  10  Sup.  Ot 
1034,  1035,  136  U.  S.  257,  34  L.  Ed. 
514,  affirming  order  In  re  Palliser  (O. 
G.  1889)  40  Fed.  575. 

11.  Induolng  rehearing  In  deportation 
proceeding.— Under  the  law  and  regula- 
tions of  the  Department  of  Commerce 
and  Labor,  an  immigration  inspector  is 
an  officer  of  the  United  States,  and  his 
act  in  recommending  a  rehearing  in 
case  of  an  alien  ordered  to  be  deported 
is  an  act  in  the  line  of  his  official  duty, 
go  that  the  offer  of  a  bribe  to  him  to 
recommend  such  rehearing  is  an  offense 
against  the  United  States.  Becharias 
y.  U.  S.  (1913)  208  Fed.  143,  125  G.  O. 
A.  859. 

12.  Paying  money  to  officer  In  viola- 
tion of  section  10287.— One  paying 
money  to  an  officer  of  the  United  States 
in  violation  of  R.  S.  §  5501,  post,  { 
10287,  may  be  indicted  under  this  sec- 
tion, though  perhaps  not  strictly  an  ac- 
complice. King  v.  U.  S.  (1902)  112 
Fed.  988,  50  C.  O.  A.  647. 

13.  Procuring  false  certificate  to  in- 
crease pension.— A  conspiracy  to  pro- 
cure, by  bribery,  the  making  of  a  false 
certificate  by  the  board  of  examining 
surgeons,  whereby  the  commissioner  of 
pensions  may  be  induced  to  allow  a 
fraudulent  increase  of  pension,  is  a 
conspiracy  to  defraud  the  United 
States,  within  the  meaning  of  R.  S.  f 
5440,  ante,  §  10201.  U.  S.  v.  Van  Leu- 
ven  (D.  C.  1894)  62  Fed.  62. 

14.  Inducing  statistician  to  divulge 
report  In  advanoe  of  publication.— Reg- 
ulations of  the  Agricultural  Depart- 
ment having  forbidden  the  giving  out  of 
any  statement  relating  to  the  business 
of  the  department  without  the  approv- 
al of  the  chief  of  the  bureau,  and  secre- 
cy having  been  imposed  on  all  em- 
ployes by  the  established  usage  and 
practice,  indictments  charging  bribery 
of  an  associate  statistician  of  the  Bu- 
reau of  Statistics  of  the  Department  of 
Agriculture  to  divulge  the  contents  of 
the  current  cotton  crop  report  in  ad- 
vance of  its  official  publication  stated 
an  offense  under  this  section.  Haas  v. 
Henkel  (1909)  166  Fed.  621,  order  af- 
firmed (1910)  30  Sup.  Ct.  249,  216  U. 
S.  462,  54  L.  Ed.  569,  17  Ann.  Gas. 
1112. 

15.  Common-law  offense  as  punish- 
able by  statute.— An  indictment  for  of- 
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fering  an  internal  revenue  officer  a 
bribe  to  set  fire  to  a  distillery  situated 
within  the  limits  of  a  state  is  not  cog- 
nisable by  the  federal  courts,  since 
there  are  no  common-law  offenses 
against  the  United  States;  and  this 
section,  which  makes  it  a  crime  to  offer 
to  bribe  an  officer  of  the  United  States 
with  intent  to  influence  him  to  do  or 
omit  to  do  any  act  in  violation  of  his 
lawful  duty,  applies  only  to  acts  within 
the  official  functions  of  the  officer.  U. 
6.  v.  Gibson  (D.  G.  1891)  47  Fed.  833. 
The  fact  that  an  internal  revenue  of- 
ficer has  the  right,  by  virtue  of  his  of- 
fice, to  enter  the  distillery  at  any  time, 
does  not  bring  the  offense  within  the 
cognizance  of  the  federal  courts.  Id- 
Congress  in  enacting  this  section  in- 
tended to  punish  by  statute  what  was 
punishable  by  common  law,  but  which 
law  could  not  be  invoked  against  of- 
ficers of  the  United  States,  because 
there  are  no  common-law  offenses 
against  the  United  States.  U.  S.  v. 
Green  (D.  C.  1905)  136  Fed.  618,  652, 
order  affirmed  (1905)  26  Sup.  Ct  748, 
199  U.  S.  601,  50  L.  Ed.  328. 

16.  Offense  in  absenoe  of  statute.— 
Quaere,  whether  a  person  is  subject  to 
indictment  in  the  federal  courts  for  at- 
tempting to  bribe  a  federal  officer,  in 
the  absence  of  an  act  of  congress  de- 
fining such  offense.  U.  8.  v.  Worrell 
(G.  O.  1798)  Fed.  Gas.  No.  16,766. 

17.  Where  orlme  triable.— The  crime 
of  bribing  a  public  officer,  in  violation 
of  this  section,  when  begun  by  mailing 
a  letter  containing  the  money  in  one 
federal  district,  and  completed  by  the 
receipt  of  the  letter  in  another  district, 
is  triable  in  the  latter  district  Ben- 
son v.  Henkel  (1905)  25  Sup.  Ct  569, 
572,  198  U.  S.  1,  49  L.  Ed.  919,  affirm- 
ing order  In  re  Benson  (G.  G.  1904) 
130  Fed.  486. 

18.  I  ndlotment.— Objections  to  an  in- 
dictment charging  a  violation  of  this 
section  in  bribing  two  federal  officers 
to  reveal  the  contents  of  certain  re- 
ports pertaining  to  an  investigation  then 
pending  in  the  Land  Department  with 
respect  to  certain  frauds  used  in  obtain- 
ing public  lands  are  not  available  in 
proceedings  before  a  United  States 
Commissioner  for  the  removal  of  the 
accused  to  another  federal  district  for 
trial,  where  such  objections  raise  the 
questions  whether  the  statute  applied  to 
reports  which  had  not  yet  been  filed  and 
might  never  be  filed,  or  whether  the 
words  of  the  statute,  "which  may  at 
any  time  be  pending,  or  which  may  by 
law  be  brought  before  him  in  his  offi- 
cial capacity,"  apply  to  the  pendency 
of  the  investigation  or  to  the  pendency 
of  an  obligation  not  to  reveal  the  con- 
tents of  a  paper  then  in  the  officer's 
possession,  or  whether  the  revealing  of 
the  contents  of  such  reports  was  for- 
bidden by  any  lawful  authority,  there 
being  no  statute  imposing  such  obli- 
gation;   bat  such  questions  should  be 
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determined  by  the  court  in  which  the 
bdictment  was  found.  Benson  v.  Hen- 
kel  (1905)  25  Sup.  Ct  569,  570,  198  U. 
8.  1,  49  L.  Ed.  919. 

Allegations  charging  a  conspiracy  by 
which  an  employe  in  the  Bureau  of 
Statistics  in  the  Department  of  Agricul- 
ture was  to  give  his  coconspirators  ad- 
vance information  of  the  official  cot- 
ton crop  reports,  and  a  conspiracy  to 
bribe  such  employ^  for  the  same  pur- 
pose, sufficiently  show,  for  the  purposes 
of  a  removal,  under  section  1674,  ante, 
to  the  District  of  Columbia  of  offenses 
against  the  United  States.  Haas  v. 
Henkel  (1910)  30  Sup.  Ct  249,  254,  216 
U.  S.  462,  54  L.  Ed.  569,  17  Ann.  Cas. 
1112. 

Where  an  indictment  against  a  United 
States  Indian  agent  for  bribery  alleged 
that  he,  having  charge  of  the  execution 
and  completion  of  certain  leases  for 
certain  tracts  of  land  in  a  specified  In- 
dian reservation,  commonly  known  as 
the  Ponca  Pasture,  etc,  feloniously  and 
corruptly  accepted  and  received  the  sum 
of  $1,500  from  one  A.  for  the  purpose 
of  influencing  his  action  on  the  com- 
pletion of  such  leases— the  subject-mat- 
ter of  the  leases  being  mere  matter  of 
inducement,  and  the  gravamen  of  the 
offense  the  acceptance  of  and  the  asking 
of  the  bribe — the  indictment  was  not  de- 
fective for  failure  to  describe  the  leases 
with  sufficient  certainty.  Sharp  v.  U.  S. 
(1905)  138  Fed.  878.  71  C.  C.  A.  258, 
reversing  judgment  (1904)  76  Pac.  177, 
13  OkL  522. 

An  indictment  under  this  section 
making  it  an  offense  to  tender  "any 
contract,  undertaking,  obligation,  gratu- 
ity, or  security  for  the  payment  of 
money,  or  for  the  delivery  or  convey- 
ance of  anything  of  value,  to  any  officer 
of  the  United  States,"  with  intent  to  in- 
fluence his  decision  or  action  on  any 
matter  pending  or  which  may  be  brought 
before  him  in  his  official  capacity,  which 
charges  the  defendant  with  bribing  an 
officer,  etc.,  by  tendering  to  him  "a  cer- 
tain obligation  for  the  payment  of  mon- 
ey, to  wit,  the  personal  check  of  him, 
the  said  [defendant],  drawn  upon  the 
Knickerbocker  Trust  Company  of  New 
York  City,  N.  Y.,  in  favor  of  the  said 
[officer],  for  the  sum  of  three  hundred 
tnd  twenty-five  dollars,  with  intent," 
etc,  bat  which  does  not  set  out  the 
check,  nor  give  its  date  or  contents,  nor 
tflege  that  the  trust  company  named 
***  in  existence  or  engaged  in  the  bank- 
ing business,  is  insufficient  to  charge  the 
offense  stated,  because  it  does  not  show 
the  check  to  have  been  an  obligation  for 
the  payment  of  money,  nor  so  identify  it 
u  to  protect  the  defendant  in  case  of 
*  subsequent  indictment  for  the  same 


offense;  and  such  indictment  is  insuffi- 
cient to  sustain  proceedings  for  the  re- 
moval of  defendant  from  another  dis- 
trict for  trial  thereon.  U.  S.  v.  Greene 
(D.  C.  1905)  136  Fed.  618,  order  af- 
firmed Green  v.  MacDougall  (1905)  26 
Sup.  Ct.  748,  199  U.  S.  601,  50  L.  Ed. 
328. 

19.  Evidenoe. — In  a  prosecution  for 
alleged  bribery  of  a  government  officer 
in  violation  of  this  section,  evidence 
held  insufficient  to  warrant  a  finding 
that  defendant  made  any  promise  or  of- 
fer, or  gave  any  money  or  other  valu- 
able thing  to  such  officer  in  order  to 
affect  his  official  action.  Vernon  v.  U.  S. 
(1906)  146  Fed.  121,  76  C.  C.  A.  547. 

In  a  proceeding  for  the  removal  of  a 
defendant  to  another  federal  district 
for  trial  on  an  indictment  charging  him 
with  a  violation  of  R.  S.  §  5451  (em- 
bodied herein),  by  bribing  an  officer  of 
the  postal  department  to  use  his  offi- 
cial position  to  promote  the  sale  to  the 
government  of  articles  in  which  defend- 
ant was  interested  as  agent,  evidence 
that  defendant  and  such  officer  were 
personally  acquainted,  that  the  sales 
were  made  by  defendant,  who  in  solicit- 
ing the  same  talked  with  such  officer 
and  his  superiors,  who  in  fact  made  the 
purchases,  and  that  after  receiving  his 
commissions  on  the  sales  he  paid  a 
similar  amount  to  such  officer,  without 
any  explanation  of  the  reason  for  such 
payment,  or  evidence  showing  that  they 
had  any  connection  with  the  sales,  is 
not  sufficient,  aside  from  the  indictment 
itself,  to  show  the  commission  of  the 
crime  charged,  or  to  establish  probable 
cause  to  believe  the  defendant  guilty. 
U.  S.  v.  Greene  (D.  C.  1905)  136  Fed. 
618,  order  affirmed  Green  v.  MacDou- 
gall (1905)  26  Sup.  Ct.  748,  199  U.  S. 
€01,  50  L.  Ed.  328. 

20.  Recovery  back  of  money  paid  to 
officer.— If  money  paid  to  a  public  of- 
ficer with  the  corrupt  motive,  and  pur- 
pose of  procuring  the  official  action  of 
another  officer  was  subsequently  seiz- 
ed by  the  proper  authorities,  and  is 
now  in  the  treasury,  it  cannot  be  re- 
covered back,  though  the  payment  was 
made  to  procure  the  release  of  a  car- 
go of  cotton  illegally  or  improperly  de- 
tained by  the  officer.  It  was  bribery  un- 
der Act  Feb.  26,  1853  (10  Stat.  L.  170, 
§  6).  Clark  v.  U.  S.  (1876)  12  Ct.  CI. 
597. 

Cited    without    definite    application, 

Burton  v.  U.  S.  (1906)  26  Sup.  Ct.  688, 
701,  202  U.  S.  344,  50  L.  Ed.  1057,  6 
Ann.  Cas.  392:  U.  S.  v.  Van  Leuven 
(D.  C.  1894)  65  Fed.  78,  79;  Woog  v. 
U.  S.  (1913)  48  Ct.  CI.  80. 


§  10204.  (Crim.  Code,  §  40.)     Unlawfully  taking  or  using  papers 

relating  to  claims;  punishment  for. 

Whoever  shall  take  and  carry  away,  without  authority  from  the 

United  States,  from  the  place  where  it  has  been  filed,  lodged,  or 

deposited,  or  where  it  may  for  the  time  being  actually  be  kept  by 
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authority  of  the  United  States,  any  certificate,  affidavit,  deposition, 
written  statement  of  facts,  power  of  attorney,  receipt,  voucher,  assign- 
ment, or  other  document,  record,  file,  or  paper,  prepared,  fitted,  or 
intended  to  be  used  or  presented  in  order  to  procure  the  payment  of 
money  from  or  by  the  United  States,  or  any  officer  or  agent  thereof, 
or  the  allowance  or  payment  of  the  whole  or  any  part  of  any  claim, 
account,  or  demand  against  the  United  States,  whether  the  same  has 
or  has  not  already  been  so  used  or  presented,  and  whether  such  claim, 
account,  or  demand,  or  any  part  thereof,  has  or  has  not  already  been 
allowed  or  paid ;  or  whoever  shall  present,  use,  or  attempt  to  use,  any 
such  document,  record,  file,  or  paper  so  taken  and  carried  away,  in 
order  to  procure  the  payment  of  any  money  from  or  by  the  United 
States,  or  any  officer  or  agent  thereof,  or  the  allowance  or  payment  of 
the  whole  or  any  part  of  any  claim,  account,  or  demand  against  the 
United  States,  shall  be  fined  not  more  than  five  thousand  dollars,  or 
'   imprisoned  not  more  than  ten  years,  or  both. 

R.  S.  f  5454.    Act  March  4, 1900,  c.  321,  g  40,  35  Stat.  1096. 

§  10205.  (Crim.  Code,  §  41.)     Persons  interested  not  to  act  as 

government  agents ;  punishment  for. 
No  officer  or  agent  of  any  corporation,  joint  stock  company,  or 
association,  and  no  member  or  agent  of  any  firm,  or  person  directly 
or  indirectly  interested  in  the  pecuniary  profits  or  contracts  of  such 
corporation,  joint  stock  company,  association,  or  firm,  shall  be  em- 
ployed or  shall  act  as  an  officer  or  agent  of  the  United  States  for  the 
transaction  of  business  with  such  corporation,  joint  stock  company, 
association,  or  firm.  Whoever  shall  violate  the  provision  of  this  sec- 
tion shall  be  fined  not  more  than  two  thousand  dollars  and  imprisoned 
not  more  than  two  years. 

R.  S.  §  1783.    Act  March  4,  1909,  c.  321,  §  41,  35  Stat  1097 

Notes  of  Decisions 


See  notes  tinder  §  10396,  post. 

Awarding  contract  to  firm,  member  of 
which  Is  an  officer.— This  section  does 
not  prevent  the  awarding  of  a  contract 
for  furnishing  coal  for  the  Post  Office 
Department  to  a  firm  one  of  the  mem- 
bers of  which  is  an  officer  in  that  de- 
partment, provided  it  is  the  lowest 
bidder,  and  the  officer  does  not  "act  as 
an  officer  or  agent  of  the  United  States" 
with  reference  to  the  purchase  of  the 


coal.  Such  section,  being  quasi-penal 
in  character,  must  be  strictly  construed; 
and,  under  such  construction,  a  partner 
cannot  be  held  to  be  an  "agent,"  for  he 
is  a  principal,  and  the  act  is  essential- 
ly the  act  of  principals.  (1903)  24  Op. 
Atty.  Gen.  557. 

Cited  without  definite  application, 
In  re  Harper  (D.  C.  1904)  133  Fed. 
970,  affirmed  (1905)  141  Fed.  626,  72  C. 
C.  A.  320. 


§  10206.  (Crim.  Code,  §  42.)  Enticing  desertion  from  Army  or 
Navy. 
Whoever  shall  entice  or  procure,  or  attempt  or  endeavor  to  en- 
tice or  procure,  any  soldier  in  the  military  service,  or  any  seaman  or 
other  person  in  ttfe  naval  service  of  the  United  States,  or  who  has  been 
recruited  for  such  service,  to  desert  therefrom,  or  shall  aid  any  such 
soldier,  seaman,  or  other  person  in  deserting  or  in  attempting  to  desert 
from  such  service ;  or  whoever  shall  harbor,  conceal,  protect,  or  assist 
any  such  soldier,  seaman,  or  other  person  who  may  have  deserted 
from  such  service,  knowing  him  to  have  deserted  therefrom,  or  shall 
refuse  to  give  up  and  deliver  such  soldier,  seaman,  or  other  person  on 
the  demand  of  any  officer  authorized  to  receive  him,  shall  be  im- 
prisoned not  more  than  three  years  and  fined  not  more  than  two 
thousand  dollars. 

B.  S.  §§  1553,  5455.    Act  Feb.  27,  1877,  c.  69,  f  1,  19  Stat  253.    Act  March 
4,  1909,  c.  321,  f  42,  35  Stat.  1097. 

Notes  of  Decision* 

Application    of   statute   to   orlme   of      for  the  punishment  of  civilians,  not  sub- 
soldier.— This   section   merely  provides      ject  to  the  articles  of  war,  who  are  ac- 
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cessories  to  the  crime  of  desertion  by  a 
soldier,  or  who  do  any  of  the  acts  spec- 
ified, tending  to  promote  his  commis- 
sion of  that  crime,  and  has  no  applica- 
tion to  the  crime  of  the  soldier  him- 
self. Kurtz  y.  Moffitt  (1885)  6  Sup. 
CL  148,  153,  115  U.  S.  487,  29  L.  Ed. 
458. 

Evidence.— A  conviction  for  having 
procured  or  enticed  a  person  to  desert 
(Act  1812,  c.  14,  f  17)  is  sustained  by 


evidence  of  the  making  of  representa- 
tions as  to  the  means  and  facilities  for 
deserting  to  induce  a  person  to  enlist, 
with  the  belief  that  they  were  likely  to 
cause  him  to  desert,  if  they  had  such  ef- 
fect U.  S.  v.  Clark  (D.  C.  1862)  Fed. 
Cas.  No.  14,808. 

Cited  without  definite  application, 
U.  S.  v.  Michael  (D.  C.  1907)  153  Fed. 
609. 


§  10207.  (Crim.  Code,  §  43.)    Enticing  workmen  from  arsenals  or 
armories ;  punishment  for. 
Whoever  shall  procure  or  entice  any  artificer  or  workman  re- 
tained or  employed  in  any  arsenal  or  armory,  to  depart  from  the 
same  during  the  continuance  of  his  engagement,  or  to  avoid  or  break 
his  contract  with  the  United  States ;   or  whoever,  after  due  notice  of 
the  engagement  of  such  workman  or  artificer,  during  the  continuance 
of  such  engagement,  shall  retain,  hire,  or  in  anywise  employ,  harbor, 
or  conceal  such  artificer  or  workman,  shall  be  fined  not  more  than  fifty 
dollars,  or  imprisoned  not  more  than  three  months,  or  both. 
B.  S.  1 1668.    Act  March  4,  1909,  c  821,  §  43,  35  Stat.  1097. 

§  10208.  (Crim.  Code,  §  44.)  Injuries  to  fortifications,  etc.;  pun- 
ishment for. 
Whoever  shall  willfully  trespass  upon,  injure,  or  destroy  any 
of  the  works  or  property  or  material  of  any  submarine  mine  or  tor- 
pedo, or  fortification  or  harbor-defense  system  owned  or  constructed 
or  in  process  of  construction  by  the  United  States,  or  shall  willfully 
interfere  with  the  operation  or  use  of  any  such  submarine  mine,  tor- 
pedo, fortification,  or  harbor-defense  system,  shall  be  fined  not  more 
than  five  thousand  dollars,  or  imprisoned  not  more  than  five  years, 
or  both. 

Act  July  7,  1898,  c.  576,  30  Stat.  717.    Act  March  4,  1909,  c  321,  §  44,  35 
Stat.  1097. 

Notes  of  Decision* 


Statute  as  grant  of  power  to   make 

regulations.— The  statute  cannot  be  tak- 
en as  a  grant  of  power  to  make  regula- 
tions on  the  subject  in  question,  how- 
ever important  and  desirable  such  reg- 
ulations may  be.  (1907)  26  Op.  Atty. 
Geo.  258. 


The  Attorney  General  concurs  in  the 
view  that  general  legislation  by  Con- 
gress is  necessary  for  the  protection  of 
submarine  cables  connecting  the  several 
military  stations  in  the  various  fortified 
harbors  of  the  United  States.     Id. 


§  10209.  (Crim.  Code,  §  45.)  Unlawfully  entering  fort,  etc. ;  pun- 
ishment for. 
Whoever  shall  go  upon  any  military  reservation,  army  post,  fort, 
or  arsenal,  for  any  purpose  prohibited  by  law  or  military  regula- 
tion made  in  pursuance  of  law,  or  whoever  shall  reenter  or  be 
found  within  any  such  reservation,  post,  fort,  or  arsenal,  after  having 
been  removed  therefrom  or  ordered  not  to  reenter  by  any  officer  or 
person  in  command  or  charge  thereof,  shall  be  fined  not  more  than 
five  hundred  dollars,  or  imprisoned  not  more  than  six  months,  or 
both. 

Act  March  4,  1909,  c  321,  §  45,  35  Stat  1097. 

§  10210.  (Act  March  3,  1911,  c.  226,  §  1.)     Obtaining  unlawful  in- 
formation respecting  national  defense,  or  receiving,  communi- 
cating, etc.,  such  information ;  punishment. 
Whoever,  for  the  purpose  of  obtaining  information  respecting 
the  national  defense,  to  which  he  is  not  lawfully  entitled,  goes 
upon  any  vessel,  or  enters  any  navyyard,  naval  station,  fort,  bat- 
tery, torpedo    station,    arsenal,    camp,    factory,    building,    office,    or 
other  place  connected  with  the  national  defense,  owned  or  con- 
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-  structed  or  in  process  of  construction  by  the  United  States,  or  in  the 
possession  or  under  the  control  of  the  United  States  or  any  of  its  au- 
thorities or  agents,  and  whether  situated  within  the  United  States 
or  in  any  place  noncontiguous  to  but  subject  to  the  jurisdiction  there- 
of ;  or  whoever,  when  lawfully  or  unlawfully  upon  any  vessel,  or  in 
or  near  any  such  place,  without  proper  authority,  obtains,  takes,  or 
makes,  or  attempts  to  obtain,  take,  or  make,  any  document,  sketch, 
photograph,  photographic  negative,  plan,  model,  or  knowledge  of  any- 
thing connected  with  the  national  defense  to  which  he  is  not  entitled ; 
or  whoever,  without  proper  authority,  receives  or  obtains,  or  under- 
takes or  agrees  to  receive  or  obtain,  from  any  person,  any  such  docu- 
ment, sketch,  photograph,  photographic  negative,  plan,  model,  or 
knowledge,  knowing  the  same  to  have  been  so  obtained,  taken,  or  made ; 
or  whoever,  having  possession  of  or  control  over  any  such  document, 
sketch,  photograph,  photographic  negative,  plan,  model,  or  knowl- 
edge, willfully  and  without  proper  authority,  communicates  or  at- 
tempts to  communicate  the  same  to  any  person  not  entitled  to  receive 
it,  or  to  whom  the  same  ought  not,  in  the  interest  of  the  national  de- 
fense, be  communicated  at  that  time;  or  whoever,  being  lawfully 
intrusted  with  any  such  document,  sketch,  photograph,  photographic 
negative,  plan,  model,  or  knowledge,  willfully  and  in  breach  of  his 
trust,  so  communicates  or  attempts  to  communicate  the  same,  shall 
be  fined  not  more  than  one  thousand  dollars,  or  imprisoned  not  more 
than  one  year,  or  both.    (36  Stat.  1084.) 

This  section  and  the  two  sections  next  following  were  an  act  entitled  "An 
act  to  prevent  the  disclosure  of  national  defense  secrets." 

§  10211.  (Act  March  3,  1911,  c.  226,  §  2.)     Communicating  infor- 
mation  unlawfully   obtained   respecting  national   defense  to 
foreign  government,  etc. ;  punishment. 
Whoever,  having  committed  any  offense  defined  in  the  preceding 
section,  communicates  or  attempts  to  communicate  to  any  foreign 
government,  or  to  any  agent  or  employee  thereof,  any  document, 
sketch,  photograph,  photographic  negative,  plan,  model,  or  knowl- 
edge so  obtained,  taken,  or  made,  or  so  intrusted  to  him,  shall 
be  imprisoned  not  more  than  ten  years.     (36  Stat.  1085.) 
See  note  to  preceding  section. 

§  10212.  (Act  March  3,  1911,  c.  226,  §  3.)     Jurisdiction  of  offenses 
against  preceding  provisions. 
Offenses  against  the  provisions  of  this  Act  committed  upon  the 
high  seas  or  elsewhere  outside  of  a  judicial  district  shall  be  cog- 
nizable in  the  district  where  the  offender  is  found  or  into  which 
he  is  first  brought;   but  offenses  hereunder  committed  within  the 
Philippine  Islands  sliall  be  cognizable  in  any  court  of  said  islands 
having  original  jurisdiction  of  criminal  cases,  with  the  same  right  of 
!  appeal  as  is  given  in  other  criminal  cases  where  imprisonment  exceed- 

ing one  year  forms  a  part  of  the  penalty;  and  jurisdiction  is  hereby 
conferred  upon  such  courts  for  such  purpose.     (36  Stat.  1085.) 

1  See  note  to  section  1  of  this  act,  ante,  §  10210. 

|  §  10213.  (Crim.  Code,  §  46.)     Robbery  of  personal  property  of  the 

United  States ;  punishment  for. 
i  Whoever  shall  rob  another  of  any  kind  or  description  of  per- 

:  sonal  property  belonging  to  the  United  States,  or  shall  feloniously 

take  and  carry  away  the  same,  shall  be  fined  not  more  than  five 
[  thousand  dollars,  or  imprisoned  not  more  than  ten  years,  or  both. 

R.  S.  S  5456.    Act  March  4,  1909,  c.  321,  {  46,  35  Stat  1097. 

Notes  of  Decision* 

Stealing  stamps.— Postage  stamps  re-      States  unissued  are  personal  property 
r  maining  in  the  possession  of  the  United      belonging  to  the  United  States  and  may 
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be  the  subject  of  larceny  under  this 
section.  Jolly  v.  U.  S.  (1898)  18  Sup. 
Ct  624,  625,  170  U.  S.  402,  42  L.  Ed. 
1085. 

The  offense  is  complete  where  accus- 
ed feloniously  took  and  carried  away 
stamps,  the  property  of  the  United 
States  without  reference  to  whether  he 
broke  and  entered  or  attempted  to 
break  and  enter  any  post  office  with  in- 
tent to  commit  this  offense.  Anderson 
t.  Moyer  (D.  C.  1912)  193  Fed.  499. 

Blank  checks— Six  blank  checks, 
with  stubs  attached,  each  of  the  value 
of  one  cent,  the  personal  property  of 
the  United  States,  constituted  "prop- 
erty," the  subject  of  larceny,  under 
thU  section.  Keller  v.  U.  S.  (1909) 
168  Fed.  697,  94  C.  C.  A.  368. 

Goods  delivered  to  workman  for  spe- 
cial purpose.— A  workman  is  guilty  of 
larceny  where  goods  delivered  to  him 
for  a  special  purpose  are  taken  away 
by  him  with  intent  to  steal  them.  U. 
8.  v.  Strong  (C.  C.  1821)  Fed.  Cas.  No. 
16,411;  Same  v.  Clew  (C.  C.  1827)  Id. 
14319. 

Jurisdiction  of  state  court.— Under  R. 
S.  {  711,  ante,  f  1233,  giving  federal 
courts  exclusive  jurisdiction  of  all 
crimes  and  offenses  cognizable  under 
the  authority  of  the  United  States,  and 
section  5456  (embodied  herein),  declar- 
ing that  every  person  who  robs  another 
of  any  kind  or  description  of  personal 
property  belonging  to  the  United  States 
shall  be  punished,  etc,  an  indictment 
charging  the  felonious  entry  of  the  pri- 
vate office  of  A.,  from  which  defendant 
feloniously  stole  certain  moneys,  pos- 
tage stamps,  and  other  valuable  papers 
and  checks,  was  not  within  the  juris- 
diction of  the  state  court,  if  the  prop- 
erty stolen  was  in  fact  the  property  of 
the  United  States.  Ex  parte  Roach 
(D.  C.  1908)  166  Fed.  344. 

Isdictment. — This  section  covers  two 
distinct  offenses,  to  wit,  the  robbing 
another  of  personal  property  belonging 
to  the  United  States,  and  the  felonious 
taking  and  carrying  away  the  same,  so 
that  an  indictment  for  the  latter  of- 
fense need  not  charge  a  forcible  taking. 
Jolly  v.  U.  S.  (1898)  18  Sup.  Ct.  624, 
625,  170  U.  S.  402,  42  L.  Ed.  1085. 


Under  section  1690,  ante,  providing 
that,  when  there  are  several  charges 
against  a  person  for  the  same  act,  or 
for  two  or  more  acts  connected  togeth- 
er, or  of  the  same  class  of  crimes, 
which  may  be  properly  joined,  the 
whole  may  be  joined  in  one  indictment 
in  separate  counts,  an  indictment  may 
contain  a-  count  under  this  section,  re- 
lating to  the  felonious  taking  away  by 
any  one  of  anything  belonging  to  the 
United  States,  and  a  count  under  R.  S. 
§  5460,  post,  §  10336,  referring  to  the 
felonious  taking  and  embezzlement  of 
metals  at  the  United  States  mint, 
though  one  offense  be  classed  as  lar- 
ceny and  the  other  as  embezzlement, 
and  the  punishments  are  different.  U. 
S.  v.  Jones  (D.  C.  1895)  69  Fed.  973. 

Sentence  and  punishment.— Where  de- 
fendant was  convicted  of  burglary  of  a 
post  office  building  with  intent  to  com- 
mit larceny,  and  of  larceny  committed 
at  the  same  time  and  as  a  part  of  a 
continuous  act,  under  separate  counts 
of  the  same  indictment,  pursuant  to  R. 
S.  §§  5456,  5475,  5478  (this  compila- 
tion, §§  10213,  10360,  10362),  and  was 
sentenced  to  separate  punishments,  the 
sentence  for  larceny  was  void,  so  that, 
after  defendant  had  satisfied  the  sen- 
tence for  burglary,  he  was  entitled  to 
release.  Munson  v.  McClaughry  (1912) 
198  Fed.  72,  117  C.  C.  A.  180,  42  L.  R. 
A.  (N.  S.)  302. 

One  indicted  in  one  count  for  viola- 
tion of  R.  S.  §  5478,  post,  §  10362,  and 
in  another  count  for  a  violation  of  sec- 
tions 5456,  5475  (this  compilation,  §§ 
10213,  10360),  may  be  convicted  of  the 
offense  charged  in  the  first  count  with- 
out a  conviction  of  the  offense  charged 
in  the  second  count,  or  may  be  convict- 
ed of  the  offense  charged  in  the  second 
count  without  a  conviction  of  the  of- 
fense charged  in  the  first  count,  and 
sentence  may  be  imposed  according- 
ly.   Id. 

Where  petitioner  was  indicted  for 
breaking  and  entering  a  post  office  in 
violation  of  R.  S.  §§  5456,  5478  (this 
compilation,  §§  10213,  10362),  and  in 
another  count  of  the  same  indictment 
with  larceny  of  postage  stamps,  and 
was  convicted  on  both  counts,  the  court 
had  jurisdiction  to  impose  a  cumulative 
sentence  on  each.  Anderson  v.  Moyer 
(D.  C.  1912)  193  Fed.  499. 


§  10214.  (Crim.  Code,  §  47.)  Embezzling  public  moneys,  etc. ;  pun- 
ishment for. 
Whoever  shall  embezzle,  steal,  or  purloin  any  money,  property, 
record,  voucher,  or  valuable  thing  whatever,  of  the  moneys,  goods, 
chattels,  records,  or  property  of  the  United  States,  shall  be  fined 
not  more  than  five  thousand  dollars,  or  imprisoned  not  more  than 
five  years,  or  both. 

Act  March  3,  1875,  c  144,  {  1,  18  Stat.  479.    Act  March  4,  1909.  c.  321,  § 
47,  35  Stat  1097. 

Notes  of  Decisions 

See  f  10200,  ante,  and  notes  there-  Embezzlement.— Embezzlement  within 

under.  the  statute  is  the  fraudulent  appropri- 
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ation  of  property  by  a  person  to  whom 
the  same  has  been  intrusted  or  into 
whose  hands  it  has  lawfully  come.  Mc- 
Knight  v.  U.  S.  (1899)  97  Fed.  208, 
215,  38  O.  C.  A.  115. 

Indictment.— Where  an  indictment 
charges,  under  this  section,  the  embez- 
zlement of  a  certain  sum  of  money,  be- 
longing to  the  United  States,  by  de- 
fendant, a  post  office  employe^  if  the 
words  charging  defendant  with  being 
such  an  employe*  are  material,  it  must 
be  averred  that  the  money  embezzled 
came  into  his  hands  by  virtue  of  such 
employment,  since  otherwise  the  alle- 
gation of  employment  is  meaningless, 
and  may  be  misleading.  Moore  v.  U.  S. 
(1895)  16  Sup.  Ct  294,  295,  160  U.  S. 
268,  40  L.  Ed.  422. 

Where  in  such  indictment  the  words 
charging  defendant's  employment  are 
treated  as  surplusage*  the  property  em- 
bezzled must  be  identified  with  particu- 
larity, a  mere  averment  that  it  was  a 
certain  amount  not  being  sufficient    Id. 

In  an  indictment  founded  on  this  sec- 
tion which  alleges  that  the  accused  was 
an  assistant  in  a  post  office  of  the 
United  States,  and  that  a  certain  sum 
of  money  belonging  to  the  United 
States  came  into  his  hands  in  his  ca- 
pacity as  such  assistant,  which  he 
thereafter  embezzled,  a  general  descrip- 
tion of  the  money  as  consisting  of  so 
many  dollars  and  cents  is  sufficient. 
McKride  v.  U.  S.  (1900)  101  Fed.  821, 
42  C.  C.  A.  88. 

An  indictment  under  this  section, 
which  charges  defendant  with  stealing 
money  "belonging  to"  the  United 
States,  sufficiently  avers  the  ownership 
of  the  property  stolen.  Dimmick  v.  U. 
S.  (1905)  135  Fed.  257,  70  O.  O.  A. 
141. 

In  an  indictment  under  Act  March  8, 
1825,  c.  65,  8  16,  punishing  any  one 
who  shall  "fraudulently  embezzle,"  etc., 
the  word  "feloniously"  will  not  supply 
the  place  of  "fraudulently."     U.  S.  v. 


Forrest  (C.  C.  1826)  Fed.  Cas.  No. 
15,131. 

An  indictment  under  Act  March  3, 
1825,  must  state  that  defendant  was 
employed  in  the  bank  of  the  United 
States  or  an  office  of  discount  and  de- 
posit, etc.,  in  some  state  or  territory 
of  the  United  States.     Id. 

An  indictment  under  this  section 
charging  defendant  with  the  embezzle- 
ment of  money  of  the  United  States  is 
bad  where  it  does  not  allege  that  he 
was  a  clerk  or  employe  of  the  govern- 
ment, or  that  the  money  came  lawfully 
into  his  possession  by  virtue  of  some 
employment  U.  S.  v.  Allen  (D.  G. 
1906)  150  Fed.  152. 

Evidence.— Where  defendant  charged 
with  larceny  of  money  from  a  mint 
while  employed  therein  as  clerk,  to  ac- 
count for  his  presence  there  at  unusual 
hours,  testified  that  he  went  to  check 
up  the  pay  rolls,  it  was  competent  for 
the  government  to  show  the  length  of 
time  required  to  perform  such  work. 
Dimmick  v.  U.  S.  (1905)  135  Fed.  257, 
70  C.  C.  A.  141. 

While  evidence  to  show  motive  is  not 
essential  to  conviction  in  a  criminal 
prosecution,  where  the  guilt  of  defend- 
ant is  clearly  established  it  is  admissi- 
ble; and  in  a  prosecution  for  larceny 
of  money,  where  the  evidence  was 
largely  circumstantial,  it  was  not  error 
to  admit  evidence  to  show  that  defend- 
ant was  in  debt  at  the  time  as  tending 
to  some  extent  to  show  a  motive  for 
the  crime.    Id. 

It  is  not  necessary  to  a  conviction  for 
larceny  of  money  that  the  money,  or 
any  part  of  it,  should  be  shown  to  have 
been  in  defendant's  possession.    Id. 

Circumstantial  evidence  considered, 
and  held  sufficient  to  sustain  a  convic- 
tion for  larceny.    Id. 

Cited    without    definite    application, 

U.  S.  v.  Mason  (1910)  31  Sup.  Gt 
28,  218  U.  S.  517,  54  L.  Ed.  1133;  U. 
S.  v.  De  Groat  (D.  O.  1887)  30  Fed. 
764,  765. 

§  10215.  (Crim.  todc,  §  48.)  Receiving,  etc.,  stolen  public  prop- 
erty ;  punishment  for. 
Whoever  shall  receive,  conceal,  or  aid  in  concealing,  or  shall 
have  or  retain  in  his  possession  with  intent  to  convert  to  his  own 
use  or  gain,  any  money,  property,  record,  voucher,  or  valuable  thing 
whatever,  of  the  moneys,  goods,  chattels,  records,  or  property  of  the 
United  States,  which  has  theretofore  been  embezzled,  stolen,  or  pur- 
loined by  any  other  person,  knowing  the  same  to  have  been  so  embez- 
zled, stolen,  or  purloined,  shall  be  fined  not  more  than  five  thousand 
dollars,  or  imprisoned  not  more  than  five  years,  or  both;  and  such 
person  may  be  tried  either  before  or  after  the  conviction  of  the  prin- 
cipal offender. 

Act  March  3,  1875,  c.  144,  f  2,  18  Stat.  479.    Act  March  4,  1909,  c.  321,  {  48. 
35  Stat.  1098. 

Notes  of  Decision* 


Unconstitutionality  of  part  of  stat- 
ute.—So  much  of  Act  March  3,  1875  (18 
Stat.  479,  c.  144,  §  2),  as  provides  that 
the  judgment  of  conviction  against  the 
principal  in  the  crime  of  embezzlement 
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or  larceny  of  property  of  the  United 
States  shall  be  evidence  in  the  prosecu- 
tion against  a  receiver  thereof  that  the 
property  was  embezzled  or  stolen  is  in 
violation  of  Const  Amend.  6,  declaring 
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that  an  accused  shall  be  confronted 
with  the  witnesses  against  him.  Kir- 
by  ▼.  U.  S.  (1899)  19  Sup.  Ct.  574,  577, 
174  U.  S.  47,  43  L.  Ed.  890. 

Character  of  property  as  stolen.— Stol- 
en postage  stamps  sent  by  the  thief  to 
defendant  were  delivered  up  to  a  post- 
master on  written  order  of  the  thief, 
but  were  subsequently  allowed  to  go 
forward,  and  to  be  delivered  to  defend- 
ant Held,  that  they  lost  their  charac- 
ter as  stolen  property.  U.  S.  v.  De 
Bare  (D.  C.  1875)  Fed.  Cas.  No.  14,- 
935. 

Felony.— Whether  receiving  property 
of  the  United  States  with  the  intent  to 
convert  the  same,  knowing  it  to  have 
been  stolen,  is  a  felony,  is  a  question 
of  law,  depending  upon  the  punishment 
permitted  by  the  United  States  stat- 
utes, of  which  a  state  court  will  take 
judicial  notice.  In  re  Kirby  (1897)  73 
N.  W.  95,  10  8.  D.  338. 

Indictment.— An  indictment  under  this 
section  charging  that  the  property  was 
owned  by  the  United  States  when  it 
was  stolen,  and  that  defendant  felo- 
niously received  such  property  knowing 
it  to  have  been  feloniously  stolen,  suf- 
ficiently alleges  the  United  States'  own- 
ership when  it  was  received  by  defend- 
ant, and  need  not  aver  the  name  of  the 
person  from  whom  the  defendant  re- 
ceived it  or  that  such  name  was  un- 
known to  the  grand  jurors.  Kirby  v. 
U.  S.  (1899)  19  Sup.  Ct  574,  579,  174 
U.  S.  47,  43  L.  Ed.  890. 

In  order  to  sustain  federal  jurisdic- 
tion of  a  prosecution  for  receiving 
stolen  stamps,  it  was  essential  that  the 
indictment  allege  and  the  proof  show 
that  they  were  stolen  from  the  United 
States.  Naftzger  v.  U.  S.  (1912)  200 
Fed.  494,  118  O.  C.  A.  598. 

In  a  prosecution  for  receiving  stolen 
•tamps,  knowing  them  to  have  been 
stolen,  an  indictment  held  demurrable 
for  uncertainty.     Id. 

An  indictment  for  receiving  stolen 
goods,  charging  that  the  accused  re- 
ceived the  goods  from  the  principal 
felon,  is  not  sustained  by  proof  that 
they  were  received  from  the  person  to 


whom  the  thief  had  delivered  them. 
U.  S.  v.  De  Bare  (D.  C.  1875)  Fed. 
Gas.  No.  14,935. 

Bill  of  particulars.— If  it  appears  at 
the  trial  to  be  essential  in  the  prepara- 
tion of  the  defense  to  an  indictment 
for  receiving  stolen  property  that  de- 
fendant should  know  the  name  of  the 
person  from  whom  the  government  ex- 
pects to  prove  that  the  property  was 
received,  the  court  may  require  the 
prosecution  to  give  a  bill  of  particu- 
lars. Kirby  v.  U.  S.  (1899)  19  Sup. 
Ct.  574,  580,  174  U.  S.  47,  43  L.  Ed. 
890. 

Evidence.— On  the  trial  of  an  indict- 
ment for  receiving  stolen  property,  con- 
sisting of  certain  pigs  of  tin,  alleged 
to  have  been  stolen  from  a  pile,  it  was 
competent  for  the  government  to  in- 
troduce in  evidence  other  pigs  from  the 
same  pile  to  show  the  similarity  be- 
tween them  and  the  ones  found  on  de- 
fendant's premises.  Ahearn  v.  U.  S. 
(1907)  158  Fed.  606,  85  C.  C.  A.  428, 
writ  of  certiorari  denied  (1908)  28  Sup. 
Ct.  567,  208  U.  S.  615,  52  L.  Ed.  646. 

In  a  prosecution  under  this  section 
for  knowingly  receiving  property  stolen 
from  a  navy  yard  of  the  United  States, 
on  the  question  of  knowledge,  evidence 
is  admissible  to  show  that  the  de- 
fendant had  received  and  purchased  ar- 
ticles of  the  same  general  character 
stolen  from  such  navy  yard  at  other 
times.  Sapir  v.  U.  S.  (1909)  174  Fed. 
219,  98  C.  C.  A.  227. 

In  a  prosecution  for  receiving  stolen 
stamps,  evidence  held  insufficient  to 
warrant  a  finding  that  they  were  stolen* 
from  the  United  States.  Naftzger  v~ 
U.  S.  (1912)  200  Fed.  494,  118  C.  C. 
A.  598. 

In  a  prosecution  for  receiving  stolen 
stamps,  reports  of  post  office  inspec- 
tors as  to  post  office  robberies  held  in- 
admissible, as  bearing  on  the  issue  of 
defendant's  guilty  knowledge.     Id. 

Abstract  of  reports  of  post  office  in- 
spectors to  the  inspector  in  charge,  with 
reference  to  post  office  robberies  within 
the  state,  held  inadmissible,  as  hearsay, 
in  a  prosecution  for  receiving  stolen, 
stamps.    Id. 


§  10216.  (Crim.  Code,  §  49.)  Timber  depredations  on  public 
lands ;  punishment  for ;  rights  of  entrymen. 
Whoever  shall  cut,  or  cause  or  procure  to  be  cut,  or  shall  wan- 
tonly destroy,  or  cause  to  be  wantonly  destroyed,  any  timber  grow- 
ing on  the  public  lands  of  the  United  States;  or  whoever  shall 
remove,  or  cause  to  be  removed,  any  timber  from  said  public  lands, 
with  intent  to  export  or  to  dispose  of  the  same  ;*  or  whoever,  being 
the  owner,  master,  or  consignee  of  any  vessel,  or  the  owner,  director, 
or  agent  of  any  railroad,  shall  knowingly  transport  any  timber  so  cut 
or  removed  from  said  lands,  or  lumber  manufactured  therefrom, 
shall  be  fined  not  more  than  one  thousand  dollars,  or  imprisoned  not 
more  than  one  year,  or  both.  Nothing  in  this  section  shall  prevent 
any  miner  or  agriculturist  from  clearing  his  land  in  the  ordinary 
working  of  his  mining  claim,  or  in  the  preparation  of  his  farm  for, 
Mage,  or  from  taking  the  timber  necessary  to  support  his  improve- 
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ments,  or  the  taking  of  timber  for  the  use  of  the  United  States.  And 
nothing  in  this  section  shall  interfere  with  or  take  away  any  right  or 
privilege  under  any  existing  law  of  the  United  States  to  cut  or  remove 
timber  from  any  public  lands. 

Act  June  3,  1878,  c.  151,  f  4,  20  Stat  90.    Act  Aug.  4,  1892,  a  375, 1  2,  27 
Stat  348.    Act  March  4,  1909,  c  321,  f  49,  35  Stat  1098. 

Note*  of  Decision! 


1.  Criminal  intent 

2.  Cutting  on  railroad  lands. 

8.  Clearing  pre-emption  or  homestead 
claim. 

4.  Cutting  and  removing  timber  from  min- 
eral lands. 

6.  Taking  timber  for  use  in  quartz  mill* 

6.  EBtoppel  to  prosecute. 

7.  Jurisdiction  of  Alaska  Justice  court 

8.  Indictment  or  information. 

9.  Evidence. 
10.  Instructions. 

1L  Civil  action  to -recover  value  of  Umber. 

1.  Criminal  Intent.— Where  defendant 
admits  that  he  had  cut  timber  on  300 
acres  of  usurveyed  government  land,  to 
which  he  had  no  claim  or  color  of 
title,  and  there  is  evidence  that  he  was 
informed  by  the  register  of  the  land 
office  that  he  could  not  acquire  title  be- 
cause the  lands  were  not  open  to  en- 
try, and  that  he  promised  his  work- 
men that  he  would  stand  between  them 
and  the  government,  and  that  he  had 
fully  exhausted  all  his  privileges  of 
purchasing  such  lands,  the  intent  con- 
stituting the  offense  of  unlawfully  cut- 
ting timber  on  government  land,  defined 
by  R.  S.  |  2461,  ante,  §  4980,  and  Act 
June  3,  1878,  is  sufficiently  shown. 
Teller  v.  U.  S.  (1901)  113  Fed.  273,  51 
O.  O.  A.  230. 

Any  cutting  or  removing  timber  from 
the  public  lands  with  intent  to  dispose 
of  or  wantonly  to  destroy  the  same,  is  a 
trespass  for  which  the  party  guilty  of 
the  same  is  liable,  civilly  and  criminally. 
U.  S.  v.  Smith  (C.  O.  1882)  11  Fed.  487. 

The  manifest  meaning  of  the  statute 
is  that  the  timber  shall  not  be  cut  for 
the  sake  of  the  timber,  but  for  the  im- 
provement of  the  land.  U.  S.  v.  Ball 
(C.  O.  1887)  31  Fed.  067,  668.  See, 
Also,  U.  S.  v.  Young  (C.  O.  1882)  11 
Fed.  493. 

It  is  no  defense  to  a  prosecution  for 
unlawful  cutting  of  timber  from  pub- 
lic land  that  there  was  no  criminal  in- 
tent in  the  cutting.  U.  S.  v.  Murphy 
(O.  C.  1887)  32  Fed.  376;  Same  v. 
Mann  (O.  C.  1887)  Id.  386. 

2.  Cutting    on    railroad    lands*— One 

cutting  timber  upon  lands  unearned  and 
unpatented  by  a  railroad  to  which  they 
had  been  granted  by  act  of  congress 
violated  Act  June  3,  1878,  c.  151,  §  4. 
U.  S.  v.  Childers  (D.  O.  1882)  12  Fed. 
586,  589. 

3.  Clearing  pre-emption  or  homestead 
-claim .—A  citizen  who  has  made  a  reg- 
ular and  proper  homestead  entry  is  lia- 
ble to  a  criminal  prosecution  for  cut- 
ting and  removing  standing  trees  and 
timber  found  upon  the  land*    Shiver  v. 


U.  S.  (1895)  16  Sup.  Ct  54,  55,  159  U. 
S.  491,  40  K  Ed.  231. 

Section  4  of  Act  June  3,  1878,  pro- 
hibits the  cutting  of  any  timber  on  the 
public  lands  with  intent  to  dispose  of 
the  same;  but  the  proviso  thereto  per- 
mits a  settler  under  the  pre-emption 
and  homestead  acts  to  clear  his  claim 
as  fast  as  the  same  is  put  under  cultiva- 
tion, and  the  timber  cut  in  the  course 
of  such  clearing  may  be  disposed  of 
by  the  settler  to  the  best  advantage. 
U.  S.  v.  Williams  (O.  O.  1883)  18  Fed. 
475. 

While  holding  land  under  a  home- 
stead entry,  the  homesteader  can  only 
cut  and  sell  the  timber  from  such  por- 
tions or  parts  of  the  land  as  are  being 
cleared  for  cultivation  or  settlement 
U.  S.  v.  Murphy  (O.  O.  1887)  32  Fed. 
876;  Same  v.  Mann  (G.  C.  1887)  Id. 
386. 

The  United  States  cannot  recover  the 
value  of  timber  cut  from  public  land  by 
a  homestead  settler  during  his  resi- 
dence thereon,  which  was  continued  un- 
til he  became  entitled  to  a  patent;  nor 
where,  instead  of  completing  hier  term 
of  residence  under  the  homestead  law, 
he  obtained  title  to  the  land  by  locating 
scrip  thereon,  relinquishing  his  home- 
stead entry  for  the  purpose.  In  neither 
case  was  there  any  trespass  nor  did 
the  United  States  sustain  any  loss 
which  can  be  the  basis  of  a  recovery 
of  damages.  U.  S.  v.  Ellis  (G.  G.  1903) 
122  Fed.  1016,  following  U.  S.  v.  Ball 
(O.  O.  1887)  31  Fed.  667;  Id.  670,  and 
writ  of  error  dismissed  (1891)  11  Sup. 
Ot  1029, 140  U.  S.  701,  35  L.  Ed.  602. 

If  a  person  cuts  and  removes  timber 
from  lands  which  he  knows  to  belong 
to  the  United  States,  and  to  be  occu- 
pied under  a  homestead  claim,  under  a 
purchase  or  license  from  the  home- 
steader, and  knowing  also  that  the  land 
from  which  it  is  taken  is  not  to  be  put 
into  immediate  cultivation,  he  iff  pre- 
sumed to  have  intended  to  take  the 
timber  unlawfully,  and  is  subject  to 
prosecution  therefor.  U.  S.  v.  Niemey- 
er  (D.  O.  1899)  94  Fed.  147. 

4.  Cutting  and  removing  timber  from 
mineral  lands.— The  right  given  by  Act 
June  3,  1878,  c.  150,  20  Stat  88,  ante, 
§  4989,  to  citizens  of  the  states  of  Col- 
orado and  Nevada,  and  the  territories, 
excepting  Washington,  to  cut  timber 
from  public  mineral  lands  for  certain 
domestic  purposes,  was  not  affected  by 
the  act  of  the  same  date  (20  Stat.  89) 
for  the  sale  of  timber  lands  in  the 
states  of  California,  Oregon,  Nevada, 
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and  in  Washington  territory,  and 
which  prohibited  the  cutting  of  timber 
on  any  public  lands  in  those  states  and 
territory  with  intent  "to  export  or  dis- 
pose of  the  same,"  as  amended  by  Act 
Aug.  4,  1892,  c.  375,  27  Stat.  348, 
ante,  f  4671,  by  striking  out  the 
names  of  the  states  and  territory 
therein  named  and  inserting  in  lieu 
thereof  the  words  "public-land  states." 
The  first  act  was  special,  and  design- 
ed for  the  benefit  of  the  residents  of 
states  and  territories  in  many  parts 
of  which  timber  is  scarce,  and  the 
amendment  to  the  second  act  must 
he  construed  as  authorizing  the  sale  of 
timber  lands  in  all  other  public-land 
states,  and  not  as  repealing  by  impli- 
cation the  privileges  conferred  by  such 
special  act.  U.  S.  v.  Price  Trading  Co. 
(1901)  109  Fed.  239,  48  O.  C.  A.  331. 

The  exclusive  right  to  occupy  and 
work  a  mineral  claim,  given  to  the  lo- 
cator by  the  mining  laws  during  his 
occupancy,  does  not  segregate  such 
daim  from  the  public  domain,  so  as  to 
exclude  such  land  from  the  operation 
of  this  statute.  Teller  v.  U.  S.  (1901) 
113  Fed.  273,  51  0.  0.  A.  230. 

Timber  upon  mineral  lands  in  the 
state  of  California  was  protected  and 
governed  by  the  provisions  of  Act  June 
8, 1878,  c.  151.  U.  S.  v.  Benjamin  (C. 
C.  1884)  21  Fed.  285. 

One  who  cuts  and  removes  timber 
from  mineral  lands  of  the  United 
States,  and  sells  the  same,  or  the  lum- 
ber manufactured  therefrom,  without 
taking  from  the  purchaser  a  written 
statement  of  the  purposes  for  which 
the  same  is  intended  to  be  used,  as  re- 
quired by  the  regulations  of  the  secre- 
tary of  the  interior  made  under  Act 
June  3,  1878,  is  guilty  of  a  violation 
of  that  statute,  and  subject  to  its  pen- 
alties. U.  S.  v.  Reder  (D.  C.  1896) 
69  Fed.  965. 

On  the  trial  of  an  indictment  for  cut- 
ting timber  from  mineral  lands  of  the 
United  States  for  purposes  other  than 
agricultural,  mining,  or  domestic,  con- 
trary to  Act  June  3,  1878,  the  intent 
is  immaterial.     Id. 

5.  Taking  timber  for  use  In  quartz 

■III.— The  proviso  to  Act  June  3,  1878, 
c.  151,  f  4t  prohibiting  the  cutting  and 
removal  of  timber  on  the  public  do- 
main, provides  that  it  shall  not  pre- 
vent any  miner  from  clearing  land  in 
working  his  claim,  or  from  taking  tim- 
ber to  support  his  improvements. 
Held,  that  the  taking  of  the  timber  for 
use  in  a  quartz  mill  adjacent  to  the 
land  from  which  it  was  cut  was  not 
within  the  proviso,  and  hence  was  pro- 
hibited by  the  act.  U.  S.  v.  English 
(C.  C.  1901)  107  Fed.  867,  judgment 
affirmed  English  v.  U.  S.  (1902)  116 
Fed.  625,  54  C.  C.  A.  81. 

Under  Act  June  3,  1878,  c  151,  g  4, 
prohibiting  the  cutting  and  removal  of 
timber  on  the  public  domain,  and  pro- 
viding that  such  act  shall  not  prevent 
any  miner  from  clearing  land  in  work- 


ing his  claim,  or  from  cutting  timber 
to  support  his  improvements,  the  un- 
lawfulness of  cutting  for  use  in  a 
quarts  mill  adjacent  to  the  lands  from 
which  it  is  taken  being  fairly  open  to 
question,  cutting  for  such  purpose  will 
not  be  held  willful,  and  hence  the  pen- 
alty prescribed  will  not  be  imposed. 
Id. 

6.  Estoppel  to  prosecute.— The  fact 
that  defendant  was  induced,  through 
the  wrong  representations  of  the  reg- 
ister of  the  land  office,  to  believe  in 
the  unrestricted  right  of  the  home- 
steader to  cut  timber  from  his  entry, 
does  not  estop  the  government  from 
prosecuting  him  for  such  unlawful  cut- 
ting. U.  8.  v.  Murphy  (C.  C.  1887) 
32  Fed.  376;  Same  v.  Mann  (C.  C. 
1887)   Id.  386. 

7.  Jurisdiction  of  Alaska  Justice 
oourt. — The  defendants  were  arrested 
for  a  violation  of  this  section.  They 
were  brought  before  a  justice  of  the 
peace  in  Alaska  for  preliminary  exam- 
ination, and  demanded  trial  under  the 
section  410  of  the  Alaska  Code  *  of 
Criminal  Procedure,  which  gives  a  jus- 
tice of  the  peace  jurisdiction  to  try 
"any  misdemeanor  punishable  by  im- 
prisonment in  the  county  jail,  or  by 
fine,  or  by  both."  Held,  the  justice 
court  in  Alaska  is  a  court  of  limited 
jurisdiction,  and  has  no  jurisdiction  to 
try  offenses  other  than  those  within 
the  limits  of  its  jurisdiction  found  in 
and  denounced  by  the  Alaska  penal 
statutes  which  specially  confer  power 
on  that  court.  It  has  no  jurisdiction 
to  try  persons  accused  of  violation  of 
general  penal  laws  of  the  United 
States,  though  the  penalty  may  be 
within  the  limit  of  the  jurisdiction  con- 
ferred on  such  justice  courts.  U.  S. 
v.  Bozaravitch  (1910)  4  Alaska,  37. 

8.  Indictment     or     Information.— An 

information  charging  the  unlawful  cut- 
ting of  timber  on  public  lands  although 
drawn  to  conform  to  the  requirements 
of  R.  S.  {  2461,  ante,  §  4980,  and  in- 
tended to  charge  an  offense  thereunder, 
may  be  treated  as  drawn  under  Act 
June  3,  1878,  c.  151,  8  4,  20  Stat.  90, 
where  it  contains  all  the  averments 
necessary  to  charge  an  offense  there- 
under. Stubbs  v.  U.  S.  (1901)  111 
Fed.  366,  49  C.  C.  A.  392,  reversing 
judgment  on  rehearing  (1900)  104  Fed. 
988,  44  C.  C.  A.  292. 

The  clause  specifying  intent,  in  sec- 
tion 4  of  Act  June  3,  1878,  which  de- 
clares it  unlawful  "to  cut,  or  cause  or 
procure  to  be  cut,  or  wantonly  destroy, 
any  timber  growing  on  any  lands  of 
the  United  States,  *  *  *  or  remove 
or  cause  to  be  removed  any  timber 
from  said  public  lands,  with  intent  to 
export  or  dispose  of  the  same,"  quali- 
fies the  cutting  as  well  as  the  removal 
of  timber;  and  an  indictment  for  cut- 
ting timber  on  the  public  lands  speci- 
fied in  the  act,  which  does  not  allege 
that  the  defendant  intended  to  export 
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or  dispose  of  the  timber  so  cut,  is 
fatally  defective.  U.  S.  v.  Hacker  (D. 
C.  1896)  73  Fed.  292. 

9.  Evidence-— The  burden  rests  on 
the  defendant  to  establish  the  defense 
that  such  cutting  was  lawful  under  the 
act  which  authorises  the  cutting  of 
timber  from  mineral  lands  for  certain 
purposes  and  under  prescribed  regula- 
tions. Stubbs  y.  U.  S.  (1900)  104  Fed. 
988,  44  C.  C.  A.  292;  Id.  (1901)  111 
Fed.  386,  49  O.  C.  A.  392. 

On  the  trial  of  one  accused  of  unlaw- 
fully cutting  timber  on  land  of  the 
United  States,  evidence  that  about  the 
time  of  the  cutting  defendant  pur- 
chased and  paid  for  the  full  quantity 
of  similar  land,  which  he  could  pur- 
chase under  the  stone  and  timber  act 
is  inadmissible  to  show  that  he  would 
not  intentionally  commit  a  trespass. 
Teller  v.  U.  S.  (1901)  113  Fed.  273, 
51  C.  G.  A.  230. 

Where  the  cutting  is  admitted,  the 
only  intent  necessary  to  show  is  the 
intent  to  export  or  dispose  of  the  tim- 
ber.    Id. 

On  the  trial  of  one  accused  of  un- 
lawfully cutting  timber  on  land  of  the 
United  States,  evidence  of  a  custom 
in  that  locality,  known  to  the  general 
land  office,  of  entering  on  land  and  cut- 
ting the  timber  therefrom  before  pat- 
ent was  obtained,  is  inadmissible,  since 
a  custom  to  violate  the  law  cannot  jus- 
tify itself.     Id. 

Where  defendant  unlawfully  cut  tim- 
ber on  public  land,  the  fact  that  he 
acted  in  accordance  with  a  general  cus- 
tom in  that  locality  is  not  evidence  of 
an  honest  intent  on  his  part.    Id. 

Where  defendant  unlawfully  cut  tim- 
ber on  public  land,  the  fact  that  before 
cutting  he  endeavored  to  ascertain 
whether  the  land  was  surveyed,  and 
also  notified  a  special  agent  of  the 
government  that  he  was  cutting  the 
timber,  and  was  not  warned  off  for 
three  weeks,  is  not  evidence  of  an  hon- 
est intent.     Id. 

Where  accused  shows  that  he  had 
a  mineral  entry,  which,  under  the  law, 
entitled  him  to  cut  timber  therefrom 
for  certain  purposes,  the  presumption 
arises  that  the  cutting  done  was  for 
such  legal  purposes;  and  the  burden 
rests  upon  the  government  to  prove, 
beyond  a  reasonable  doubt,  that  it  was 
not  U.  S.  v.  Routledge  (1896)  45  P. 
883,  8  N.  M.  385. 

10.  Instructions,— On  the  trial  of  de- 
fendant for  unlawfully  cutting  timber 
on  public  land,  the  court  charged  that, 


in  order  to  convict,  the  jury  must  find 
that  there  existed  in  his  mind  a  willful 
and  wrongful  purpose  to  obtain  the 
timber  in  violation  of  law;  and  that 
if  he  entered  on  public  land  knowing  it 
was  such,  without  having  complied 
with  the  provisions  of  law  giving  him 
a  right  to  do  so,  and  cut  timber  there- 
from, they  would  be  authorised  to  find 
the  requisite  criminal  intent  Held, 
that  such  charge  fairly  stated  the  law, 
and  was  as  favorable  to  defendant  as 
he  was  entitled  to.  Teller  v.  U.  S. 
(1901)  113  Fed.  273,  51  C.  O.  A.  230. 

II.  Civil  action  to  recover  value  of 
timber.— Act  June  3,  1878,  c  151,  §  4, 
20  Stat  90,  which  makes  it  unlawful 
and  punishable  as  a  misdemeanor  to  cut 
timber  growing  on  any  lands  of  the 
United  States  in  the  states  of  Cali- 
fornia, Oregon,  Nevada,  or  in  Washing- 
ton Territory,  or  to  remove  or  cause 
to  be  removed  any  timber  from  said 
public  lands  "with  intent  to  export  or 
dispose  of  the  same,"  whatever  may 
be  its  proper  construction  as  a  penal 
statute,  cannot  be  construed  to  author- 
ice  persons  to  cut  and  remove  timber 
from  public  lands  for  their  own  use, 
beyond  the  express  authority  given  in 
the  proviso  in  favor  of  miners  and  agri- 
culturists; and  timber  so  cut  or  re- 
moved remains  the  property  of  the 
United  States,  which  may  recover  it  or 
its  value,  in  a  civil  action.  Judgment 
(C.  C.  1901)  United  States  v.  English, 
107  Fed.  867,  affirmed.  English  v.  U. 
S.  (1902)  116  Fed.  625,  54  C.  C.  A.  8L 

In  action  for  value  of  timber  cut 
from  unperfected  homestead,  evidence 
held  to  justify  finding  that  entryman 
cut  and  sold  the  timber  in  ignorance 
that  he  was  violating  the  law.  H.  D. 
Williams  Cooperage  Co.  v.  U.  S.  (1915) 
221  Fed.  234,  137  C.  C.  A.  90. 

Entryman  held  to  have  no  legal  right 
to  cut  and  to  sell  timber  from  unculti- 
vated part  of  unperfected  homestead. 
Id. 

A  willful  trespasser  is  liable  to  the 
government  not  only  for  the  value  of 
timber  cut  and  sold  from  an  unperfect- 
ed homestead,  but  for  the  value  of  the 
product  created  by  his  labor.    Id. 

Homestead  entryman,  who  acted  in 
good  faith  in  cutting  and  selling  tim- 
ber, held  not  a  willful  trespasser,  and 
the  giving  and  refusing  of  instructions, 
on  the  theory  that  be  was,  was  error. 
Id. 

The  same  rule  of  damages  is  applica- 
ble to  a  purchaser  of  timber  cut  from 
an  unperfected  homestead  as  is  ap- 
plicable to  the  original  trespasser.     Id. 


§  10217.  (Crim.  Code,  §  50,  as  amended,  Act  June  25,  1910,  c.  431, 
§  6.)     Timber,  etc.,  depredations  on  Indian  lands  or  trust  al- 
lotments ;  punishment  for. 
Whoever    shall  unlawfully  cut,  or  aid  in  unlawfully  cutting,  or 
shall  wantonly  injure  or  destroy,  or  procure  to  be  wantonly  injured 
or  destroyed,  any  tree,  growing,  standing,  or  being  upon  any  land 
of  the  United  States  which,  in  pursuance  of  law,  has  been  reserved 
or  purchased  by  the  United  States  for  any  public  use,  or  upon  any 
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Indian  reservation,  or  lands  belonging  to  or  occupied  by  any  tribe  of 
Indians  under  the  authority  of  the  United  States,  or  any  Indian  allot- 
ment while  the  title  to  the  same  shall  be  held  in  trust  by  the  Govern- 
ment, or  while  the  same  shall  remain  inalienable  by  the  allottee  with- 
out the  consent  of  the  United  States,  shall  be  fined  not  more  than 
five  hundred  dollars,  or  imprisoned  not  more  than  one  year,  or  both. 

R.  S.  |  5388,  as  amended,  Act  June  4,  1888,  c.  340,  25  Stat.  166.  Act  March 
4.  1909,  c.  321,  f  50,  35  Stat.  1098.  Act  June  25,  1910,  c.  431,  8  6,  36  Stat 
857. 

This  section  was  amended  by  Act  June  25,  1910,  c.  431,  §  6,  cited  above,  by 
inserting  the  words  "or  any  Indian  allotment  while  the  title  to  the  same  shall 
be  held  in  trust  by  the  Government,  or  while  the  same  shall  remain  inalienable 
by  the  allottee  without  the  consent  of  the  United  States,"  as  set  forth  here. 


Notes  of  Decisions 


L 
2. 

1 
4. 

5. 


Power  of  Congress  to  enact  law. 
Definition  of  "timber." 
Lands  of  United  States. 
Lands  reserved  in  general. 
Cutting    or    removing    from    lands    re- 
served for  naval  purposes. 

6.  Timber  on  military  or  Indian  reserva- 

tions or  lands. 

7.  Purchase  of   timber  out  by  Indian  al- 

lottee. 

S.  Turpentine  boxing  or  wanton  destruc- 
tion on  lands  open  to  pre-emption  and 
other   entries. 

f.  Proceedings  for  cutting  timber  in  gen- 
eral. 

11  Prosecution  of  citizen  who  has  made 
homestead  entry. 

1L  Seizure  of  property  belonging  to  wrong- 
doer. 

11   Indictment. 

11  Evidence, 

11  Nominal  fine. 

1.  Power  of  Congress  to  enact  law.— 

Congress  'has  power  to  enact  laws  to 
punish  the  unauthorized  cutting  of  tim- 
ber on  unallotted  lands  in  an  Indian 
reservation  within  a  state,  the  title  to 
which  is  in  the  United  States,  and  to 
confer  jurisdiction  on  federal  courts  to 
enforce  them.  U.  S.  v.  Kempf  (D.  O. 
1909)  171  Fed.  1021. 

2.  Definition  of  "timber/'— The  term 
"timber"  signifies  the  standing  trees 
and  the  felled  trees  prepared  for  trans- 
portation to  a  vessel  or  sawmill,  such 
as  sawlogs  or  lumber  in  bulk,  but  does 
not  embrace  any  article  manufactured 
from  the  tree,  such  as  shingles  or 
boards.  U.  S.  v.  Schuler  (C.  C.  1853) 
Fed.  Cas.  No.  16,234. 

3.  Lands  ef  United  States.— The 
Cherokee  tribe  derived  the  title  to  their 
lands  by  grant  from  the  United  States, 
and  such  lands  cannot  be  held  to  be 
"lands  of  the  United  States,"  within  R. 
S.  |  5388  (embodied  herein).  U.  S.  v. 
Reese  (C.  C.  1879)  Fed.  Cas.  No. 
16,137. 

The  lands  lying  in  the  "Cherokee 
Strip"  which  are  leased  to  whites  are 
not  lands  of  the  United  States  within 
the  meaning  of  R.  S.  g  5388  (embodied 
herein),  which  penalizes  the  cutting  or 
destroying  of  timber  on  the  lands  of 
the  United  States.  (1887)  18  Op.  Atty. 
Gen.  555. 

4.  Lands  reserved  in  general.— The 
general  public  domain  is  open  to  pri- 
vate entry,  and  lands  cannot  be  said  to 


be  reserved  for  such  entry.  The  lands 
reserved  are  those  severed  from  the 
mass  of  public  land  and  appropriated 
for  governmental  purposes.  U.  S.  v. 
Garretson  (C.  C.  1890)  42  Fed.  22,  24. 

5.  Cutting  or  removing  from  lands 
reserved  for  naval  purposes.— An  in- 
dictment will  lie  for  cutting  or  remov- 
ing timber  from  any  of  the  public  lands, 
though  the  same  are  not  reserved  for 
naval  purposes.  U.  S.  v.  Redy  (C.  C. 
1852)  Fed.  Cas.  No.  16,133;  Same  v. 
Schuler  (C.  C.  1853)  Fed.  Cas.  No. 
16,234. 

6.  Timber  on  military  or  Indian  res- 
ervations or  lands.— R.  S.  f  5388,  as 

amended  June  4,  1888  (embodied  here- 
in), which  forbids  the  cutting  or  wan- 
ton destruction  of  timber  upon  military 
or  Indian  reservations,  does  not  apply 
to  one  who  removes  and  uses  for  build- 
ing purposes  timber  which  has  been  cut 
on  an  Indian  reservation  by  another 
person  without  his  aid  or  encourage- 
ment U.  S.  v.  Konkapot  (C.  C.  1890) 
43  Fed.  64. 

The  cutting  or  destroying  of  timber 
on  lands  which  have  been  patented  to 
individual  Indians  is  not  an  offense. 
(18S8)  19  Op.  Atty.  Gen.  183. 

Indians  occupying  reservations,  the 
title  to  which  is  in  the  United  States 
subject  to  their  occupancy,  have  no 
right  to  cut  and  remove  the  dead  and 
fallen  timber  thereon  for  the  purpose 
of  sale  alone;  such  timber,  where  not 
used  by  the  Indians  for  fuel  or  for  agri- 
cultural or  other  purposes  connected 
with  the  occupation  of  the  land,  being 
the  property  of  the  United  States. 
(1888)  19  Op.  Atty.  Gen.  194. 

Under  the  treaty  between  the  govern- 
ment and  the  Osage  Indians,  and  the 
policy  of  the  government  in  its  deal- 
ings with  Indians,  the  Osage  tribe  oc- 
cupy their  reservation  under  the  au- 
thority of  the  United  States.  The  fact 
that  the  government  issued  a  patent 
to  the  Indians  for  lands  embraced  with- 
in their  reservation  does  not  take  such 
reservation  out  of  Act  June  4,  1S88, 
prohibiting  the  cutting  of  timber  upon 
lands  belonging  to  or  occupied  by  Indi- 
ans under  authority  of  the  United 
States.  Labadie  v.  U.  S.  (1897)  51  P. 
606,  6  Okl.  400. 

Act  June  4,  1888,  prohibiting  the  cut- 

(12623) 


§  10217 


THE  CRIMINAL  CODE   (f  60) 


(Tit.  69A 


ting  of  timber  on  Indian  lands,  is  ap- 
plicable to  an  Indian  sustaining  tribal 
relations  who  cuts  timber  for  specula- 
tive purposes.    Id. 

7.  Purchase  of  timber  out  by  Indian 

allottee.— Conceding  that  the  United 
States,  as  trustee  for  Indian  allottees, 
has  authority  to  protect  them  from  im- 
position and  fraud  in  respect  to  their 
lands,  it  cannot  recover  in  trover  from 
one  who  in  good  faith  and  for  a  fair 
price  has  purchased  timber  cut  by  an 
allottee  from  his  land,  where  it  has  it- 
self no  beneficial  interest  in  the  land. 
U.  S.  v.  Torrey  Cedar  Co.  (C.  0.  1904) 
154  Fed.  263,  judgment  affirmed  U.  S. 
v.  Paine  Lumber  Co.  (1907)  27  Sup.  Ct 
697,  206  U.  S.  467,  51  L.  Ed.  1139. 

This  statute  is  not  applicable  to  In- 
dian allottees  under  the  Stockbridge 
and  Munsee  treaty  of  1856  (11  Stat 
603).     Id. 

8.  Turpontine  boxing  or  wanton  de- 
struction on  lands  open  to  pre-emption 
and  other  entries.— R.  S.  f  5388  (em- 
bodied herein),  making  the  wanton  de- 
struction of  timber  on  lands  reserved 
for  public  uses  a  crime,  does  not  cover 
turpentine  boxing  or  wanton  destruc- 
tion of  timber  on  lands  open  for  pre- 
emption, homestead,  and  cash  entries. 
U.  S.  v.  Garretson  (C.  C.  1890)  42  Fed. 
22. 

9.  Proceedings  for  cutting  timber  In 
general.— The  government  may  proceed 
civilly  or  criminally  for.  cutting  timber. 
Blv  v.  XL  S.  (O.  0. 1877)  Fed.  Cas.  No. 
1,581. 

10.  Proseoutlon  of  citizen  who  has 
made  homestead  entry.— A  citizen  who 
has  made  a  regular  and  proper  home- 
stead entry  is  nevertheless  liable  to 
a  criminal  prosecution  under  section 
4980,  ante,  and  R.S,|  5388  (embodied 
herein)  for  cutting  and  removing  stand- 
ing trees  and  timber  found  upon  the 
land.  Shiver  v.  U.  S.  (1895)  16  Sup. 
Ct.  54,  159  U.  S.  491,  40  L.  Ed.  231. 

11.  Seizure  of  property  belonging  to 
wrongdoer.— R.  S.  {  5388  (embodied 
herein),  which  imposes  a  fine  for  tim- 
ber depredations  upon  the  public  lands 
of  the  United  States,  makes  no  provision 
for  seizure  of  property  belonging  to  a 
wrongdoer.  (1887)  18  Op.  Atty.  Gen. 
555. 

'  12.  Indictments— The  rule  of  proof  on 
an  indictment  for  cutting  and  removing 


timber  from  public  lands  is  fixed  by  the 
statute.  Act  March  2,  1831.  U.  S.  ▼. 
Darton  (C.  C.  1853)  Fed.  Cas.  No.  14,- 
919. 

An  indictment  for  cutting  oak  on  pub- 
lic lands  cannot  be  sustained  by  evi- 
dence that  defendant  cut  pine.    Id. 

An  indictment  for  removing  timber 
from  public  lands  must  state  the  par- 
ticular section  or  quarter  section  from 
which  the  timber  was  taken,  as  a  part 
of  the  description  of  the  offense.  U. 
S.  v.  Schuler  (O.  C.  1853)  Fed.  Cas.  No. 
16,234. 

An  indictment  for  removal  need  not 
allege  that  the  timber  was  removed 
from  the  land  on  which  it  was  grown,  or 
from  which  it  was  cut.    Id. 

An  indictment  which  describes  the 
land,  in  general  language,  as  "lands  of 
the  United  States/'  is  not  sufficient. 
Id. 

In  an  indictment  for  cutting  timber  it 
is  not  necessary  to  state  the  class  of 
lands  from  which  the  trees  were  cat. 
U.  S.  v.  Thompson  (C.  C.  1853)  Fed. 
Cas.  No.  16,490. 

In  such  an  indictment  it  is  not  neces- 
sary to  describe  every  kind  of  timber 
cut  U.  S.  v.  Redy  (C.  C.  1852)  Fed. 
Cas.  No.  16,133. 

13.  Evidence.  — In  prosecutions  for 
cutting  timber,  the  official  plats  and 
books  in  the  land  office  arc  admissible 
to  show  tide.  Bly  v.  U.  S.  (C.  C.  1877) 
Fed.  Cas.  No.  1,581. 

Parol  evidence  is  inadmissible  to  show 
that  the  locus  in  quo  was  swamp  land. 
Id. 

14.  Nominal  fine.— A  nominal  fine, 
only,  imposed  for  cutting  timber,  where 
defendant  had  made  full  reparation,  and 
there  was  no  intention  to  defraud  the 
public.  U.  S.  v.  Murray  (C.  O.  1851) 
Fed.  Cas.  No.  15*843. 

Cited    without    definite    application, 

Pine  River  Logging  &  Improvement  Co. 
v.  U.  S.  (1902)  22  Sup.  Ct.  920,  922, 186 
U.  S.  279,  46  L.  Ed.  1164;  U.  S.  ▼.  11,- 
150  Pounds  of  Butter  (1912)  195  Fed. 
657,  115  C.  C.  A.  463;  U.  S.  v.  Shan- 
non (C.  C.  1907)  151  Fed.  863  (affirmed 
[1908]  160  Fed.  870,  88  C.  C.  A.  52); 
U.  S.  v.  Bale  (D.  C.  1907)  156  Fed. 
687;  U.  S.  v.  Grimaud  (D.  O.  1909) 
170  Fed.  205,  reversed  (1911)  31  Sup. 
Ct.  480,  220  U.  S.  506,  55  U  Ed.  563. 


§  10218.  (Crim.  Code,  §  51.)  Boxing,  etc.,  trees  for  turpentine, 
etc. ;  punishment  for. 
Whoever  shall  cut,  chip,  chop,  or  box  any  tree  upon  any  lands 
belonging  to  the  United  States,  or  upon  any  lands  covered  by 
or  embraced  in  any  unperfected  settlement,  application,  filing,  entry, 
selection,  or  location,  made  under  any  law  of  the  United  States,  for 
the  purpose  of  obtaining  from  such  tree  any  pitch,  turpentine,  or  other 
substance,  or  shall  knowingly  encourage,  cause,  procure,  or  aid  in  the 
cutting,  chipping,  chopping,  or  boxing  of  any  such  tree,  or  shall  buy, 
trade  for,  or  in  any  manner  acquire  any  pitch,  turpentine,  or  other 
substance,  or  any  article  or  commodity  made  from  any  such  pitch, 

(12624) 


Ch.4) 


THE  CRIMINAL  OODfl   (§  55) 


§  10222 


turpentine,  or  other  substance,  when  he  has  knowledge  that  the  same 
has  been  so  unlawfully  obtained  from  such  trees,  shall  be  fined  not 
more  than  five  hundred  d611ars,  or  imprisoned  not  more  than  one  year, 
or  both. 

Act  Jane  4,  1906,  c.  2571,  84  Stat  208.    Act  March  4,  1909,  c  821,  8  51,  85 
Stmt  1098. 

Hotel  of  Decision! 

Naval  Stores  Co.  v.  U.  S.   (1918)  202 
Fed.  491,  123  O.  O.  A.  1. 

Cited  without  definite  application, 
Parish  v.  U.  S.  (1911)  184  Ted.  590, 
106  C.  O.  A.  570. 


See  notes  under  the  preceding  sec- 
tion. 


Civil  liability  defined.— See  U.   S.  v. 

Waters-Pierce  Oil  Co.  (1912)  196  Fed. 
767.  116  C.  C.  A.  391  (modifying  judg- 
ment [C.  C.  1910]  180  Fed.  309) ;  Union 


§  10219.  (Crim.  Code,  §  52.)     Setting  fire  to  timber  on  public 
*  lands ;   punishment  for. 

Whoever  shall  willfully  set  on  fire,  or  cause  to  be  set  on  fire, 
any  timber,  underbrush,  or  grass  upon  the  public  domain,  or  shall 
leave  or  suffer  fire  to  burn  unattended  near  any  timber  or  other 
inflammable  material,  shall  be  fined  not  more  than  five  thousand  dol- 
lars, or  imprisoned  not  more  than  two  years,  or  both. 

Act  Feb.  24,  1897,  c.  313,  g  1,  29  Stat.  594,  as  amended,  Act  May  5,  1900, 
c  349,  31  Stat.  169.    Act  March  4,  1909,  c  321,  f  52,  35  Stat.  1098. 

§  10220.  (Crim.  Code,  §  53,  as  amended,  Act  June  25,  1910,  c.  431, 
§  6.)  Failing  to  extinguish  fires ;  punishment  for. 
Whoever  shall  build  a  fire  in  or  near  any  forest,  timber,  or  other 
inflammable  material  upon  the  public  domain,  or  upon  any  Indian 
reservation,  or  lands  belonging  to  or  occupied  by  any  tribe  of 
Indians  under  the  authority  of  the  United  States,  or  upon  any  Indian 
allotment  while  the  title  to  the  same  shall  be  held  in  trust  by  the  Gov- 
ernment, or  while  the  same  shall  remain  inalienable  by  the  allottee  * 
without  the  consent  of  the  United  States,  shall,  before  leaving  said 
fire,  totally  extinguish  the  same ;  and  whoever  shall  fail  to  do  so  shall 
be  fined  not  more  than  one  thousand  dollars,  or  imprisoned  not  more 
than  one  year,  or  both. 

Act  Feb.  24,  1897,  c.  313,  i  2,  29  Stat  594,  as  amended,  Act  May  5,  1900,  c. 
349,  31  Stat.  170.  Act  March  4,  1909,  c.  321,  §  53,  35  Stat  1098 ;  Act  June 
25,  1910,  c.  431,  §  6,  36  Stat.  857. 

This  section  was  amended  by  Act  June  25,  1910,  c.  431,  §  6,  cited  above,  by 
inserting,  after  the  words  "public  domain,"  the  words  beginning  "or  upon  any 
Indian  reservation"  and  ending  "without  the  consent  of  the  United  States,"  as 
set  forth  here. 

§  10221.  (Crim.  Code,  §  54.)     Fines  to  be  paid  into  school  funds. 
In  all  cases  arising-  under  the  two  preceding  sections  the  fines 
collected  shall  be  paid  into  the  public  school  fund  of  the  county 
in  which  the  lands  where  the  offense  was  committed  are  situated. 

Act  Feb.  24,  1897,  c.  313,  §  3,  29  Stat.  594.  Act  May  5,  1900,  c.  349,  31 
Stat  170.    Act  March  4,  1909,  c.  321,  g  54,  35  Stat.  1099. 

§  10222.  (Crim.  Code,  §  55.)     Trespassing  on  Bull  Run  National 

Forest,  Oregon;  punishment  for. 
Whoever,  except  forest  rangers  and  other  persons  employed  by 
the  United  States  to  protect  the  forest,  federal,  and  state  officers 
in  the  discharge  of  their  duties,  and  the  employees  of  the  water  board 
of  the  city  of  Portland,  State  of  Oregon,  shall  knowingly  trespass  upon 
any  part  of  the  reserve  known  as  Bull  Run  National  Forest,  in  the  Cas- 
cade Mountains,  in  the  State  of  Oregon,  or  shall  enter  thereon  for  the 
purpose  of  grazing  stock,  or  shall  engage  in  grazing  stock  thereon,  or 
shall  permit  stock  of  any  kind  to  graze  thereon,  shall  be  fined  not 
more  than  five  hundred  dollars,  or  imprisoned  not  more  than  six 
months,  or  both. 

Act  April  28,  1904,  c  1774,  33  Stat  526.  Act  March  4,  1909,  c.  321,  | 
66,  35  Stat.  1099. 
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§  10223.  (Crim.  Code,  §  56.)  Breaking  fences,  driving  cattle,  etc., 
on  inclosed  public  lands;  punishment  for;  lands  excepted. 
Whoever  shall  knowingly  and  unlawfully  break,  open,  or  de- 
stroy any  gate,  fence,  hedge,  or  wall  inclosing  any  lands  of  the 
United  States  which,  in  pursuance  of  any  law,  have  been  reserved  or 
purchased  by  the  United  States  for  any  public  use ;  or  whoever  shall 
drive  any  cattle,  horses,  hogs,  or  other  live  stock  upon  any  such  lands 
for  the  purpose  of  destroying  the  grass  or  trees  on  said  lands,  or  where 
they  may  destroy  the  said  grass  or  trees ;  or  whoever  shall  knowingly 
permit  his  cattle,  horses,  hogs,  or  other  live  stock,  to  enter  through 
any  such  inclosure  upon  any  such  lands  of  the  United  States,  where 
such  cattle,  horses,  hogs,  or  other  live  stock  may  or  can  destroy  the 
grass  or  trees  or  other  property  of  the  United  States  on  the  said  lands, 
shall  be  fined  not  more  than  five  hundred  dollars,  or  imprisoned  not 
more  than  one  year,  or  both :  Provided,  That  nothing  in  this  section 
shall  be  construed  to  apply  to  unreserved  public  lands. 

Act  March  3,  1875,  c.  151,  §§  2,  3,  18  Stat.  481,  482.    Act  March  4,  1909,  c. 
321,  §  56,  35  Stat.  1099. 

Notes  of  Decisions 

Implied  license  to  use  land  for  pas-  to  the  destruction  or  injury  of  such  for- 

tu red— There  is  no  implied  license  to  use  ests.     U.   S.  v.   Tygh  Valley  Land    & 

for   pasture   purposes  public  land   re-  Live-Stock  Co.   (C.  C.  1896)   76  Fed. 

served  for  the  preservation  of  forests,  693. 

§  10224.  (Crim.  Code,  §  57.)     Injuring  or  removing  survey  marks; 
punishment  for. 
Whoever  shall  willfully  destroy,  deface,  change,  or  remove  to 
another  place  any  section  corner,  quarter-section  corner,  or  mean- 
der post,  on  any  Government  line  of  survey,  or  shall  willfully  cut 
•  down  any  witness  tree  or  any  tree  blazed  to  mark  the  line  of  a  Gov- 
ernment survey,  or  shall  willfully  deface,  change,  or  remove  any  monu- 
ment or  bench  mark  of  any  Government  survey,  shall  be  fined  not 
more  than  two  hundred  and  fifty  dollars,  or  imprisoned  not  more  than 
six  months,  or  both. 

Act  June  10,  1896,  c.  398,  f  1,  29  Stat  343.    Act  March  4,  1909,  c  321,  § 
57,  36  Stat.  1099. 

§  10225.  (Crim.  Code,  §  58.)  Interrupting  surveys;  punishment 
for. 
Whoever  in  any  manner,  by  threats  or  force,  shall  interrupt, 
hinder,  or  prevent  the  surveying  of  the  public  lands,  or  of  any 
private  land  claim  which  has  been  or  may  be  confirmed  by  the  United 
States,  by  the  persons  authorized  to  survey  the  same,  in  conformity 
with  the  instructions  of  the  Commissioner  of  the  General  Land  Office, 
shall  be  fined  not  more  than  three  thousand  dollars  and  imprisoned 
not  more  than  three  years. 

R.  S.  §  2412.    Act  March  4,  1909,  c.  321,  8  58,  35  Stat  1099. 

Notes  of  Decisions 

"Public    lands"    within    statute— Un-  lands,"  within  R.  S.  §  2412,  making  it 

patented  mining  claims,  though  claimed  an  offense  for  any  person  to  interfere 

by  a  corporation  and  subject  to  patent,  with  the  survey  of  lands  belonging  to 

to  wit,  on  compliance  with  prescribed  the   United   States.     U.   S.  v.   Fickett 

conditions,    held    nevertheless    "public  (1913)  205  Fed.  134,  123  G.  O.  A.  366. 

§  10226.  (Crim.  Code,  §  59.)  Agreement  to  prevent  bids  at  land 
sales ;  punishment  for. 
Whoever,  before  or  at  the  time  of  the  public  sale  of  any  of  the 
lands  of  the  United  States,  shall  bargain,  contract,  or  agree,  or 
attempt  to  bargain,  contract,  or  agree  with  any  other  person,  that 
the  last-named  person  shall  not  bid  upon  or  purchase  the  land  so 
offered  for  sale,  or  any  parcel  thereof;  or  whoever  by  intimidation, 
combination,  or  unfair  management  shall  hinder  or  prevent,  or  at- 

(12626) 


Ch.4) 


THB  CRIMINAL  CODE   (g  62) 


§   10230 


tempt  to  hinder  or  prevent,  any  person  from  bidding  upon  or  pur- 
chasing any  tract  of  land  so  offered  for  sale,  shall  be  fined  not  more 
than  one  thousand  dollars,  or  imprisoned  not  more  than  two  years, 
or  both. 

B.  S.  |  237a    Act  March  4,  1909,  c.  821,  f  59,  36  Stat.  1099. 

Hotes  of  Derision* 


Pirpose  of  statute  In  general.— This 

section  was  intended  to  protect  the  gov- 
ernment and  punish  all  persons  who  en- 
ter into  combinations  or  conspiracies  to 
prevent  others  from  bidding  at  the 
sales,  either  by  agreement  not  to  do  so, 
or  by  intimidation,  threats,  or  violence. 
Fackler  v.  Ford   (1860)  24  How.  322, 


332,  16  L.  Ed.  690.  See,  also,  Wright 
v.  Shumway  (D.  O.  1853)  Fed.  Cas.  No. 
18,093. 

Indirect  agreement  as  within  statute. 

— An  indirect  agreement  not  to  bid  at  a 
sale  of  public  land  is  within  the  stat- 
ute. Stannard  v.  McCarty  (Iowa, 
1841)  Morris,  124. 


§  10227.  (Act  June  25,  1910,  c.  431,  §  5.)  Inducing  conveyances 
by  Indians  of  trust  interests  in  lands;  punishment  for;  ex- 
ception. 
It  shall  be  unlawful  for  any  person  to  induce  any  Indian  to 
execute  any  contract,  deed,  mortgage,  or  other  instrument  pur- 
porting to  convey  any  land  or  any  interest  therein  held  by  the 
United  States  in  trust  for  such  Indian,  or  to  offer  any  such  contract, 
deed,  mortgage,  or  other  instrument  for  record  in  the  office  of  any 
recorder  of  deeds.  Any  person  violating  this  provision  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  pun- 
ished by  a  fine  not  exceeding  five  hundred  dollars  for  the  first  offense, 
and  if  convicted  for  a  second  offense  may  be  punished  by  a  fine  not  ex- 
ceeding five  hundred  dollars  or  imprisonment  not  exceeding  one  year, 
or  by  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court: 
Provided,  That  this  section  shall  not  apply  to  any  lease  or  other  con- 
tract authorized  by  law  to  be  made.    (36  Stat.  857.) 

This  section  was  part  of  an  act  to  provide  for  determining  the  heirs  of  de- 
ceased Indians,  etc,  cited  above. 

§  10228.  (Crim.  Code,  §  60.)  Injuries  to  United  States  telegraph, 
etc.,  lines;  punishment  for. 
Whoever  shall  willfully  or  maliciously  injure  or  destroy  any 
of  the  works,  property,  or  material  of  any  telegraph,  telephone, 
or  cable  line,  or  system,  operated  or  controlled  by  the  United  States, 
whether  constructed  or  in  process  of  construction,  or  shall  willfully 
or  maliciously  interfere  in  any  way  with  the  working  or  use  of  any 
such  line,  or  system,  or  shall  willfully  or  maliciously  obstruct,  hinder, 
or  delay  the  transmission  of  any  communication  over  any  such  line, 
or  system,  shall  be  fined  not  more  than  one  thousand  dollars,  or  im- 
prisoned not  more  than  three  years,  or  both. 

Act  June  23,  1874,  c  461,  18  Stat.  250.     Act  March  4,  1909,  c.  321,  g  60, 
35  Stat  1099. 

§  10229.  (Crim.  Code,  §  61.)     Counterfeiting  weather  forecasts; 
punishment  for. 

Whoever  shall  knowingly  issue  or  publish  any  counterfeit  weath- 
er forecast  or  warning  of  weather  conditions  falsely  representing 
such  forecast  or  warning  to  have  been  issued  or  published  by  the 
Weather  Bureau,  United  States  Signal  Service,  or  other  branch  of  the 
Government  service,  shall  be  fined  not  more  than  five  hundred  dollars, 
or  imprisoned  not  more  than  ninety  days,  or  both. 

Act  March  3,  1905,  c  1405,  33  Stat  864.    Act  March  4,  1909,  c  321,  g  61, 
35  Stat  1088. 

§  10230.  (Crim.  Code,   §  62.)      Molesting  Animal   Industry   em- 
ployees ;  punishment  for ;  using  deadly  weapon ;  punishment  for. 
Whoever  shall  forcibly  assault,  resist,  oppose,  prevent,  impede, 
or  interfere  with  any  officer  or  employee  of  the  Bureau  of  Animal 
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Industry  of  the  Department  of  Agriculture  in  the  execution  of 
his  duties,  or  on  account  of  the  execution  of  his  duties,  shall  be 
fined  not  more  than  one  thousand  dollars,  or  imprisoned  not  more 
than  one  year,  or  both ;  and  whoever  shall  use  any  deadly  or  dangerous 
weapon  in  resisting  any  officer  or  employee  of  the  Bureau  of  Animal 
Industry  of  the  Department  of  Agriculture  in  the  execution  t>f  his 
duties,  with  intent  to  commit  a  bodily  injury  upon  him  or  to  deter 
or  prevent  him  from  discharging  his  duties,  or  on  account  of  the 
performance  of  his  duties,  shall  be  fined  not  more  than  one  thousand 
dollars,  or  imprisoned  not  more  than  five  years,  or  both. 

Act  March  3,  190$,  c  1496,  f  4,  33  Stat  1265.    Act  March  4,  1909,  c  321,  | 

62,  35  Stat.  1100. 

Cited    without    definite    application,      110  C.  G.  A.  63;  U.  S.  v.  Southern  By. 
St.  Louis  Merchants'  Bridge  Terminal      Co.  (O.  C.  1911)  187  Fed.  209. 
Ry.  Co.  v.  U.  S.  (1011)  188  Fed.  191, 

§  10231.  (Crim.  Code,  §  63.)  Forging  customs  entry  certificates; 
punishment  for. 
Whoever  shall  forge,  counterfeit,  or  falsely  alter  any  certificate 
of  entry  made  or  required  to  be  made  in  pursuance  of  law  by  any 
officer  of  the  customs,  or  shall  use  any  such  forged,  counterfeited 
or  falsely  altered  certificate,  knowing  the  same  to  be  forged,  counter- 
feited, or  falsely  altered,  shall  be  fined  not  more  than  ten  thousand 
dollars  and  imprisoned  not  more  than  three  years. 

R.  S.  |  5417.     Act  March  4,  1909,  c  321,  f  63,  35  Stat  1100. 

Hotes  of  Decisions 

Setting  out  Instrument  In  Indictment,  limited  mainly,  if  not  wholly,  to  cases 

—The  rule  which  requires  a  setting  out  of  forgery,  counterfeiting,  and  sending 

of  an  entire  instrument  or  its  tenor  in  threatening  letters.    U.  S3,  v.  Heinze  (C. 

an  indictment  in  the  federal  courts  is  C.  1908)  161  Fed.  425. 

§  10232.  (Crim.  Code,  §  64.)  Concealing  or  destroying  invoices, 
etc.;  punishment  for. 
Whoever  shall  willfully  conceal  or  destroy  any  invoice,  book,  or 
paper  relating  to  any  merchandise  liable  to  duty,  which  has  been 
or  may  be  imported  into  the  United  States  from  any  foreign  port 
or  country,  after  an  inspection  thereof  has  been  demanded  by  the 
collector  of  any  collection  district,  or  shall  at  any  time  conceal 
or  destroy  any  such  invoice,  book,  or  paper  for  the  purpose  of  sup- 
pressing any  evidence  of  fraud  therein  contained,  shall  be  fined  not 
more  than  five  thousand  dollars,  or  imprisoned  not  more  than  two 
years,  or  both. 

R.  S.  §  5443.    Act  March  4,  1909,  c.  321,  §  64,  35  Stat.  1100. 

Notes  of  Decisions 

Conspiracy.— A  conspiracy  to  conceal  Sufficiency  of  indictment  charging  a 
or  destroy  papers  relating  to  imported  conspiracy  to  conceal  or  destroy  papers 
merchandise  (R.  S.  §  5443  [embodied  relating  to  imported  merchandise  sent 
herein])  sent  by  the  consignor  to  the  by  the  assignor  to  the  consignee  show- 
consignee,  showing  its  fraudulent  en-  ing  its  fraudulent  entry.  R.  S.  §§  5440,. 
try,  is  punishable  under  R.  S.  §  5440,  5443  (this  compilation,  §f  10201, 
ante,  §  10,201.  U.  S.  v.  De  Grieff  (O.  10232).  Id. 
C.  1879)  Fed.  Cas.  No.  14,936. 

§  10233.  (Crim.  Code,  §  65.)     Resisting  revenue  officers,  rescuing 

or  destroying  seized  property,  etc.;    punishment  for;    using 

deadly  weapon ;  punishment  for. 

Whoever  shall  forcibly  assault,  resist,  oppose,  prevent,  impede, 

or  interfere  with   any  officer  of  the  customs  or  of  the  internal 

revenue,  or  his  deputy,  or  any  person  assisting  him  in  the  execution 

of  his  duties,  or  any  person  authorized  to  make  searches  and  seizures, 

in  the  execution  of  his  duty,  or  shall  rescue,  attempt  to  rescue,  or 

cause  to  be  rescued,  any  property  which  has  been  seized  by  any  per- 
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son  so  authorized;  or  whoever  before,  at,  or  after  such  seizure,  in 
order  to  prevent  the  seizure  or  securing  of  any  goods,  wares,  or  mer- 
chandise by  any  person  so  authorized,  shall  stave,  break,  throw  over- 
board, destroy,  or  remove  the  same,  shall  be  fined  not  more  than  two 
thousand  dollars,  or  imprisoned  not  more  than  one  year,  or  both ; 
and  whoever  shall  use  any  deadly  or  dangerous  weapon  in  resisting 
any  person  authorized  to  make  searches  or  seizures,  in  the  execution 
of  his  duty,  with  intent  to  commit  a  bodily  mjiyy  upon  him  or  to 
deter  or  prevent  him  from  discharging  his  duty,  shall  be  imprisoned 
not  more  than  ten  years. 

R.  S.  f  6447.    Act  March  4,  1900,  c  321,  §  65,  35  Stat  1100. 

Hotei  of  Decision* 


Offense  in  generals— R.  S.  f  5447  (em- 
bodied herein),  relates  to  assaults,  re- 
sistances, or  interferences  by  an  in- 
dividual, and  to  the  use  of  deadly  or 
dangerous  weapons  with  intent  to  com- 
mit bodily  injury,  or  to  deter  or  pre- 
vent the  person  authorized  from  dis- 
charging his  duty,  and  it  does  not  deal 
with  the  case  of  conspiracy  and  the  ac- 
tual commission  of  personal  or  bodily 
injury,  and  is  entirely  consistent  with 
R.  S.  i  5508  (ante,  f  10183),  and  sec- 
tion 6509  which  only  extend  the  same 
principle  to  crimes  actually  committed 
pursuant  to  a  conspiracy  to  prevent  the 
exercise  of  the  authority  conferred  by 
law.  U.  S.  v.  Patrick  (C.  C.  1803)  54 
Fed.  338,  349. 

Meaning  of  "any  officer"  and  "execu- 
tion of  hio  duty."— The  provisions  of 
the  Chinese  restriction  acts  requiring 
the  customs  officers  to  prevent  the  land, 
ing  from  boats  or  vessels  of  Chinese 
who  are  not  entitled  to  land  do  not  im- 
pose upon  those  officers  t  he  duty  of  ar- 
resting Chinese  who  are  already  in  the 
United  States  without  right,  nor  is 
there  any  law  imposing  such  duty;  and 
hence  an  inspector  who,  without  legal 
process,  attempts  to  make  such  arrests, 
acts  merely  as  a  private  citizen,  and 
one  who  opposes  him  therein  is  not 
guilty  of  opposing  "any  officer"  of  the 
customs  in  the  "execution  of  his  duty," 
within  the  meaning  of  this  section.  U. 
8.  v.  Baird  (D.  C.  1891)  48  Fed.  554. 

The  phrases  "any  officer"  and  "execu- 
tion of  his  duty"  refer  to  official  char- 
acter rather  than  to  an  individual  and 
to  official  duty  appertaining;  to  an  of- 
fice.   Id. 

Exemption   of  officer  from  arrest.— 

A  customs  officer  is  not  exempt  from 
arrest  under  civil  process  from  a  state 
court,  by  this  section.  Ex  parte  Mur- 
ray (D.  C.  1888)  35  Fed.  496. 

Severable  offense.— Though  several 
persons  are   concerned  in   resisting   a 


revenue  officer  in  the  execution  of  his 
duty,  the  offense,  under  Act  March  23, 
1823,  c.  58,  is  severable,  and  separate 
penalties  are  recoverable.  U.  S.  ▼. 
Babson  (D.  O.  1838)  Fed.  Cas.  No.  14,- 
489. 

Assault  on  Inspector  of  customs.— An 

inspector  of  customs,  whose  official  du- 
ties require  him  to  be  at  a  particular 
dock,  there  to  await  the  arrival  of  a 
vessel,  so  as  to  watch  the  discharge  of 
her  cargo  or  superintend  it,  if  at  such 
a  place  for  that  purpose,  is  there  in  the 
discharge  of  his  duties  as  such  inspec- 
tor, and  an  assault  made  on  the  inspec- 
tor under  such  circumstances  is  an  in- 
terference with  the  discharge  of  his  of- 
ficial duties,  under  this  section.  U.  S.  v. 
McBwan  (C.  C.  1890)  44  Fed.  594. 

Using  deadly  weapon  in  resisting  In- 
dian agent.— Act  July  18, 1866  (14  Stat 
178,  c.  201),  entitled  "An  act  to  further 
prevent  smuggling  and  for  other  pur- 
poses," provides  (section  6)  that  any 
person  who  shall  assault,  resist,  etc., 
any  officer  of  the  customs  or  his  depu- 
ties, or  any  person  authorized  "by  this 
act"  to  make  searches  and  seizures, 
shall  receive  a  prescribed  punishment, 
and  that  if  any  person  shall  discharge 
any  deadly  weapon  at  any  person  au- 
thorized "as  aforesaid"  to  make  search- 
es and  seizures,  he  shall  be  deemed  guil- 
ty of  felony,  etc.  This  section,  omitting 
the  quoted  portions,  was  incorporated 
into  R.  S.  $  5447  (embodied  herein),  be- 
ing placed  in  a  chapter  entitled  "Crimes 
against  the  Operation  of  the  Govern- 
ment," with  a  marginal  note  defining  it 
as  "resisting  revenue  officers,  rescuing 
or  destroying  seized  property,"  etc. 
Held,  that  using  a  deadly  weapon  in  re- 
sisting an  Indian  agent  who  was  mak- 
ing search  for  spirituous  liquors  on  the 
reservation  did  not  fall  within  section 
5447.  Mackey  v.  Miller  (1903)  126 
Fed.  161,  62  C.  C.  A.  139. 


§  10234.  (Crim.  Code,  §  66.)     Falsely  assuming  to  be  a  revenue 
officer ;  punishment  for. 

Whoever  shall  falsely  represent  himself  to  be  a  revenue  officer, 
and,  in  such  assumed  character,  demand  or  receive  any  money 
or  other  article  of  value  from  any  person  for  any  duty  or  tax  due  to 
the  United  States,  or  for  any  violation  or  pretended  violation  of  any 
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revenue  law  of  the  United  States,  shall  be  fined  not  more  than  five 
hundred  dollars  and  imprisoned  not  more  than  two  years. 
R.  S.  f  5448.    Act  March  4,  1909,  c.  321,  f  66,  35  Stat.  1100. 

Notes  of  Decisions 


knowingly  and  willfully  buying  washed 
revenue  stamps,  etc.,  and  with  having 
such  washed  and  restored  revenue 
stamps  in  possession  knowingly  and 
without  lawful  excuse  as  prohibited  by 
this  section  was  sufficient.  U.  8.  v. 
Brown  (C.  O.  1902)  119  Fed.  482. 


Indictments— An  indictment  charging 
that  defendants,  unlawfully  and  feloni- 
ously, falsely  represented  themselves 
to  be  revenue  officers  of  the  United 
States,  and  in  such  assumed  character 
did  demand  and  receive  $200  from  I., 
for  a  pretended  violation  by  the  latter 
of   Act  June   13,   1898,   in   respect   of 

§  10235.  (Crim.  Code,  §  67.)  Offering  presents  to  customs  offi- 
cer; punishment  for. 
Whoever,  being  engaged  in  the  importation  into  the  United 
States  of  any  goods,  wares,  or  merchandise,  or  being  interested  as 
principal,  clerk,  or  agent  in  the  entry  of  any  goods,  wares,  or  mer- 
chandise, shall  at  any  time  make,  or  offer  to  make,  to  any  officer  of  the 
revenue,  any  gratuity  or  present  of  money  or  other  thing  of  value, 
shall  be  fined  not  more  than  five  thousand  dollars,  or  imprisoned  not 
more  than  two  years,  or.  both. 

B.  S.  §  5452.    Act  March  4,  1909,  c.  321,  f  67,  35  Stat  1100. 

§  10236.  (Crim.  Code,  §  68.)  Admitting  entries  for  less  than  legal 
duty;  punishment  for. 
Whoever,  being  an  officer  of  the  revenue,  shall,  by  any  means 
whatever,  knowingly  admit  or  aid  in  admitting  to  entry,  any  goods, 
wares,  or  merchandise,  upon  payment  of  less  than  the  amount 
of  duty  legally  due  thereon,  shall  be  removed  from  office  and  fined 
not  more  than  five  thousand  dollars,  or  imprisoned  not  more  than 
two  years,  or  both. 

R.  S.  §  5444.    Act  March  4,  1909,  c.  821,  *  68,  85  Stat  1101. 

Hotes  of  Dooisions 

Entry  of  goods  in  general.— This  sec- 
tion, relating  to  the  crime  of  illegal- 
ly admitting  imported  goods  to  "entry," 
does  not  refer  merely  to  the  act  of  fil- 
ing at  the  custom  house  the  document 
known  as  an  "entry/1  but  comprises 
the  transaction  of  entering  the  goods 
into  the  body  of  the  commerce  of  the 
country;  that  is,  the  whole  process  of 
passing  the  goods  through  the  custom 
house,  which  cannot  be  deemed  com- 
plete until  liquidation  has  been  had. 
U.  S.  ▼.  Mescall  (C.  C.  1908)  164  Fed. 
584. 

Performance  of  assigned  duty.— Un- 
der this  section  an  officer  is  indictable 
where  he  knowingly  and  corruptly  aids 
an  importer  in  effecting  an  entry  on 
payment  of  less  than  the  legal  duty,  al- 
though his  action  was  in  the  perform- 
ance of  a  duty  assigned  to  him  by  a 
superior  officer  which  he  was  not  ob- 
ligated to  perform,  and  could  not  legal- 
ly perform   under  the   statute.     U.  S. 


v.  Rosenthal  (O.  0.  1903)  126  Fed. 
766,  judgment  affirmed  Browne  v.  U. 
S.  (1905)  145  Fed.  1,  76  C.  C.  A.  31, 
writ  of  certiorari  denied  (1906)  26  Sup. 
Ct  755,  200  U.  S.  618,  50  L.  Ed.  623. 

Aid  before  and  after  the  fact.— This 

section  includes  aid  given  both  before 
and  after  the  fact;  and  where  a  cus- 
toms officer  aids  one  who  has  made 
wrongful  entry,  by  concealing  the  falsi- 
ty of  the  entry,  or  by  supporting  it  by 
false  official  returns,  he  is  within  the 
prohibition  of  the  section.  U.  S.  v. 
Mescall  (G.  O.  1908)  164  Fed.  584. 

Cited    without    definite    application, 

Greene  v.  U.  S.  (1907)  154  Fed.  401, 
85  C.  C.  A.  251  (certiorari  denied 
[1907]  28  Sup.  Ct  261,  207  U.  S.  596, 
52  L.  Ed.  357) ;  Ex  parte  Browne  (C. 
C.  1006)  148  Fed.  68  (affirmed  [1907] 
27  Sup.  Ct.  539,  205  U.  S.  309,  51  L. 
Ed.  816,  10  Ann.  Cas.  636);  U.  S.  v. 
McMahon   (D.  C.  1909)   175  Fed.  296. 


§  10237.  (Crim.  Code,  §  69.)  Securing  false  entry  of  goods;  pun- 
ishment for. 
Whoever,  by  any  means  whatever,  shall  knowingly  effect,  or 
aid  in  effecting,  any  entry  of  goods,  wares,  or  merchandise,  at  less 
than  the  true  weight  or  measure  thereof,  or  upon  a  false  classification 
thereof  as  to  quality  or  value,  or  by  the  payment  of  less  than  the 
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amount  of  duty  legally  due  thereon,  shall  be  fined  not  more  than  five 
thousand  dollars,  or  imprisoned  not  more  than  two  years,  or  both. 
R.  8.  §  5445.    Act  March  4, 1909,  c.  321,  g  69,  35  Stat  1101. 

Notes  of  Decisions 


Repeal  of  original  statute.— R.  8.  { 

5445  (embodied  herein),  held  not  re- 
pealed by  Act  June  22,  1874,  f  12,  nor 
by  Act  June  10,  1890,  {  9.  Heike  v.  U. 
S.  (1911)  192  Fed.  83,  112  O.  C.  A. 
615,  affirming  judgment  U.  S.  ▼.  Heike 
(a  C.  1910)  175  Fed.  852,  writ  of  cer- 
tiorari granted  Heike  t.  U.  S.  (1912) 
32  Sup.  Ct  527,  223  U.  8.  730,  56  L. 
Ed.  633,  judgment  affirmed  (1913)  33 
Sup.  Ct  226,  227  U.  S.  131,  57  L.  Ed. 
450,  Ann.  Cas.  1914C,  128. 

Mealing  of  "entry."— The  word  "en- 
try," as  used  in  this  section,  includes 
in  its  meaning  the  entire  process  of 
putting  imported  goods  through  the 
custom  house.  Heike  v.  U.  S.  (1911) 
192  Fed.  83,  112  O.  O.  A.  615,  affirm- 
ing judgment  U.  &  v.  Heike  (O.  C. 
1910)  175  Fed.  852,  writ  of  certiorari 
panted  Heike  ▼.  U.  S.  (1912)  32  Sup. 
Ct  527,  223  U.  S.  730,  56  L.  Ed.  633, 
lodgment  affirmed  (1913)  33  Sup.  Ct. 
226,  227  U.  S.  131,  57  L.  Ed.  450,  Ann. 
Cas.  1914C,  128. 

In  this  section  the  term  "entry"  is 
not  limited  to  the  paper  so  known  in 
the  customs  service,  nor  to  the  making 
and  filing  of  it,  nor  the  process  of  fil- 
ing it  and  thereby  entering  the  goods. 
U.  S.  t.  Mescall  (O.  O.  1908)  164  Fed. 
587. 

Mealing  of  "effect,  or  aid  In  effect- 
!■■"— The  expression  "effect,  or  aid  in 
effecting,"  an  illegal  entry  of  imports, 
in  this  section,  includes  aid  in  carry- 
ing out  the  fraud,  rendered  either  after 
or  before  entry  at  the  custom  house. 
U.  S.  t.  Mescall  (O.  C.  1908)  164  Fed. 
587. 

Custom  weigher  aiding  entry.— This 
section,  relating  to  "every  person"  who 
aids  in  effecting  the  illegal  entry  of 
imports,  while  ordinarily  not  intended 
to  apply  to  those  individuals— customs 
officers— covered  by  the  preceding  sec- 
tion of  the  law,  does  not  exclude  an 
officer  of  the  service  if  the  facts  bring 
him  within  the  definition  of  the  "per- 
son" at  whom  this  provision  is  aimed, 
and  may  therefore  include  a  customs 
weigher  who  aids  in  the  way  prohibited. 
U.  S.  v.  Mescall  (C.  0.  1908)  164  Fed. 
587. 


Failure  of  fraudulent  entry.— The 
penalty  provided  for  illegally  effecting 
the  entry  of  imports,  under  this  sec- 
tion cannot  be  avoided  on  the  theory 
that  the  fraud  would  not  have  been 
successful  until  the  release  of  the  goods 
after  payment  of  the  duty,  and  the  par- 
ticipants in  the  wrongdoing  might  have 
repented  before  that  time.  U.  S.  v. 
Mescall   (G.   G.  1908)    164  Fed.  587. 

Limitations.— Ad  offense  under  this 
section  is  a  crime  arising  under  the 
revenue  laws  subject  to  the  limitation 
of  section  1710,  ante.  U.  S.  v.  Hirsch 
(1879)  100  •!!.  S.  33,  34,  25  L.  Ed.  539. 

Indictment.— An  indictment  under 
this  section,  which  charges  that  de- 
fendants, on  a  day  named,  "with  intent 
*  *  *  that  the  United  States  should 
be  wrongfully  deprived  of  a  portion  of 
the  lawful  duties  due"  on  certain  im- 
ported goods,  which  were  specifically 
dutiable  according  to  weight,  effected 
an  entry  thereof  at  less  than  their 
true  weight,  and  by  payment  of  less 
than  their  legal  duty,  sufficiently 
charges  that  the  entry  was  "knowing- 
ly" effected,  and  also  that  the  entry 
was  a  completed  entry,  on  which  the 
duty  was  liquidated,  and  not  merely 
the  preliminary  entry.  U.  S.  v.  Rosen- 
thal (O.  C.  1903)  126  Fed.  766,  judg- 
ment affirmed  Browne  v.  U.  S.  (1905) 
145  Fed.  1,  76  C.  C.  A.  31,  writ  of 
certiorari  denied  (1906)  26  Sup.  Ot 
755,  200  U.  S.  618,  50  L.  Ed.  623. 

An  indictment  indorsed  as  based  on 
R.  S.  $  5445  (embodied  herein),  charg- 
ing defendants  with  having  effected  an 
entry  of  goods  at  less  than  their  true 
weight,  and  by  payment  of  less  than 
the  legal  duty  thereon,  by  means  of  a 
false  invoice  and  the  bribery  of  an  of- 
ficer, is  sustainable  under  section  9  of 
the  customs  and  administrative  act  of 
June  10,  1S90  (c.  407,  26  Stat.  135) 
conceding  that  such  section  supersedes 
said  section  5445.    Id. 

Citod  without  definite  application. 
U.  S.  v.  Mescall  (C.  C.  1908)  164  Fed. 
580  (reversed  [19091  30  Sup.  Ct  19, 
215  U.  S.  26,  54  L.  Ed.  77);  U.  S.  v. 
McMahon  (D.  G.  1909)  175  Fed.  296. 


§  10238.  (Crim.  Code,  §  70.)     False  certification  by  consular  offi- 
cer; punishment  for. 

Whoever,  being  a  consul,  or  vice-consul,  or  other  person  em- 
ployed in  the  consular  service  of  the  United  States,  shall  know- 
ingly certify  falsely  to  any  invoice,  or  other  paper,  to  which  his  cer- 
tificate is  by  law  authorized  or  required,  shall  be  fined  not  more  than 
ten  thousand  dollars  and  imprisoned  not  more  than  three  years. 

R.  S.  {  5442.     Act  March  4,  1909,  c.  321,  §  70,  35  Stat  1101. 

Cited    without    definite    application,      Ct.  181,  193,  183  U.  S.  365,  46  L.  Ed. 
Carter  v.  McClaughry  (1902)  22  Sup.       236. 
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§  10239.  (Crim.  Code,  §  71.)  Taking  seized  property  from  reve- 
nue officer;  punishment  for.  , 
Whoever  shall  dispossess  or  rescue,  or  attempt  to  dispossess 
or  rescue,  any  property  taken  or  detained  by  any  officer  or  other  per- 
son under  the  authority  of  any  revenue  law  of  the  United  States,  or 
shall  aid  of  assist  therein,  shall  be  fined  not  more  than  three  hundred 
dollars  and  imprisoned  not  more  than  one  year. 

R.  S.  |  6446.    Act  March  4,  1909,  c.  321,  §  71,  35  Stat.  110L 

Notes  of  Decisions 


Attempt  to  rescue  goods  under  sei- 
zure.—On  an  indictment  for  attempt  to 
rescue  goods  under  seizure  it  appeared 
that  defendant,  on  arriving  at  the  place 
soon  after  the  officers  had  obtained  pos- 
session, sprang  from  his  wagon  in  a 
violent  manner,  and,  with  abusive  terms, 
threatened  to  get  his  gun  from  the  ad- 
joining house  and  shoot  the  officers, 
who  only  prevented  him  from  accom- 
plishing his  purpose  with  much  diffi- 
culty, and  after  an  obstinate  resistance. 
Held,  that  if  this  conduct  was  the  result 
of  sudden  passion,  excited  by  a  sup- 
posed injury  inflicted  by  the  officers  on 
defendant's  mother,  a  conviction  would 


not  be  warranted;  but  that  although 
defendant  afterwards  stated  that  he 
acted  under  such  impression,  and  help- 
ed the  officers  in  placing  the  goods  upon 
his  wagon,  agreeing  that  it  might  be 
used  for  bearing  them  away,  the  jury 
could  consider  his  subsequent  attempt 
to  prevent  its  removal  by  threats  and 
violent  conduct,  as  showing  his  original 
purpose,  and  a  connection  between  all 
his  transactions.  U.  S.  v.  Ford  (D.  C 
1887)  33  Fed.  861. 

Cited  without  definite  application, 
Eaton  v.  Calhoun  (0.  C.  1880)  15  Fed. 
155,  157. 


§  10240.  (Crim.  Code,  §  72.)  Forging  or  altering  ship's  or  cus- 
tom-house papers;  punishment  for. 
Whoever  shall  falsely  make,  forge,  counterfeit,  or  alter  any  in- 
strument in  imitation  of,  or  purporting  to  be,  an  abstract  or  official 
copy  or  certificate  of  the  recording,  registry,  or  enrollment  of  any 
vessel,  in  the  office  of  any  collector  of  the  customs,  or  a  license 
to  any  vessel  for  carrying  on  the  coasting  trade  or  fisheries  of  the 
United  States,  or  a  certificate  of  ownership,  pass,  passport,  sea  letter, 
or  clearance,  granted  for  any  vessel,  under  the  authority  of  the  United 
States,  or  a  permit,  debenture,  or  other  official  document  granted  by 
any  collector  or  other  officer  of  the  customs  by  virtue  of  his  office ;  or 
whoever  shall  utter,  publish,  or  pass,  or  attempt  to  utter,  publish,  or 
pass,  as  true,  any  such  false,  forged,  counterfeited,  or  falsely  altered 
instrument,  abstract,  official  copy,  certificate,  license,  pass,  passport, 
sea  letter,  clearance,  permit,  debenture,  or  other  official  document 
herein  specified,  knowing  the  same  to  be  false,  forged,  counterfeited, 
or  falsely  altered,  with  an  intent  to  defraud,  shall  be  fined  not  more 
than  one  thousand  dollars  and  imprisoned  not  more  than  three  years. 
R.  S.  §  5423.    Act  March  4,  1909,  c.  321,  (  72,  35  Stat.  1101. 

Notes  of  Decisions 


Counterfeiting  paper  not  good  under 
statute,  but  purporting  to  be  genuine.— 
Where  an  original  paper  executed  with 
printed  signatures  is  not  good  under  the 
statute,  yet,  where  it  purports  to  be  a 
genuine  certificate,  it  is  a  felony  under 
Act  March  3,  1S25,  §  19,  to  counterfeit 
it.  U.  S.  v.  Schoyer  (C.  O.  1845)  Fed. 
Cas.  No.  16,232a. 

Counterfeiting  certificate  given  on  im- 
portation of  spirits.— The  certificate  re- 
quired to  be  given  on  the  importation 
of  distilled  spirits  (Act  March  2,  1799, 
$41)  is  an  "official  document  granted 
by  the  collector,"  within  Act  1825,  § 
19,  relating  to  forging  and  counterfeit- 
ing, and  on  which  section  this  section  is 
based.  U.  S.  v.  Schoyer  (C.  C.  1845) 
Fed.  Cas.  No.  16,232a. 
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Alteration  of  engineer's  ilcense^-The 

alteration  of  a  license  of  an  engineer 
of  steam  vessels  issued  under  R.  S.  § 
4441,  ante,  §  8203,  is  not  an  offense 
within  R.  S.  §§  5418,  5479,  or  section 
5423  (this  compilation,  §§  10192, 10240). 
Revocation  of  the  license,  under  R.  S. 
§  4450,  ante,  §  8212,  seems  to  be  the 
only  punishment  provided  by  law  for 
such  case.  (1890)  19  Op.  Atty.  Gen. 
649. 

Indictments— Where  the  certificate 
which  the  supervisor  of  the  revenue 
was  authorized  to  issue  (Act  March  2, 
1799,  §  41)  was  issued  by  the  collector, 
an  indictment  under  Act  March  3,  1825, 
(  19  (this  section  as  originally  enacted), 
for  altering  it,  must  allege  that  the  col- 
lector was  designated  by  the  president 
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to  fulfill  the  duties  of  the  supervisor 
under  Act  March  3,  1803,  and  that  the 
certificate  was  issued  in  such  capacity. 
I*.  S.  ▼.  Schoyer  (0.  C. 1847)  Fed.  Cas. 
No.  16,232. 
The  rule  which  requires  a  setting  out 


of  an  entire  instrument  or  its  tenor  In 
an  indictment  in  the  federal  courts  is 
limited  mainly,  if  not  wholly,  to  cases 
of  forgery,  counterfeiting,  and  sending 
threatening  letters.  U.  S.  v.  Heinze  (C. 
0.  1908)  161  Fed.  425. 


§  10241.  (Crim.  Code,  §  73.)  Forging,  etc.,  military  bounty-land 
warrants,  etc. ;  punishment  for. 
Whoever  shall  falsely  make,  alter,  forge,  or  counterfeit  any  mili- 
tary bounty-land  warrant,  or  military  bounty-land  warrant  certifi- 
cate, issued  or  purporting  to  have  been  issued  by  the  Commis- 
sioner of  Pensions  under  any  law  of  Congress,  or  any  certificate  or 
duplicate  certificate  of  location  of  any  military  bounty-land  warrant, 
or  military  bounty-land  warrant  certificate  upon  any  of  the  lands  of 
the  United  States,  or  any  certificate  or  duplicate  certificate  of  the 
purchase  of  any  of  the  lands  of  the  United  States,  or  any  receipt  or 
duplicate  receipt  for  the  purchase  money  of  any  of  the  lands  of  the 
United  States,  issued  or  purporting  to  have  been  issued  by  the  register 
and  receiver  at  any  land  office  of  the  United  States  or  by  either  of 
them ;  or  whoever  shall  utter,  publish,  or  pass  as  true,  any  such  false, 
forged,  or  counterfeited  military  bounty-land  warrant,  military  bounty- 
land  warrant  certificate,  certificate  or  duplicate  certificate  of  location, 
certificate  or  duplicate  certificate  of  purchase,  receipt  or  duplicate  re- 
ceipt for  the  purchase  money  of  any  of  the  lands  of  the  United  States, 
knowing  the  same  to  be  false,  forged,  or  counterfeited,  shall  be  im- 
prisoned not  more  than  ten  years. 

R.  S.  f  5420.    Act  March  4,  1909,  c.  321,  §  73,  35  Stat  1101. 

§  10242.  (Crim.  Code,  §  74.)  Forging,  etc.,  certificates  of  citizen- 
ship ;  punishment  for. 
Whoever  shall  falsely  make,  forge,  or  counterfeit,  or  cause  or 
procure  to  be  falsely  made,  forged,  or  counterfeited,  or  shall  know- 
ingly aid  or  assist  in  falsely  making,  forging,  or  counterfeiting 
any  certificate  of  citizenship,  with  intent  to  use  the  same,  or  with 
the  intent  that  the  same  may  be  used  by  some  other  person,  shall  be 
fined  not  more  than  ten  thousand  dollars,  or  imprisoned  not  more 
than  ten  years,  or  both. 

Act  June  29,  1906,  c.  3592,  §  16,  34  Stat.  602.    Act  March  4,  1909,  c  321,  § 
74,  35  Stat.  1102. 

Notes  of  Decisions 


General  operation  of  form  or  law.— The 

words,  "if  any  person  shall  make, 
forge,"  etc,  a  certificate  of  citizenship 
(Act  March  8,  1813,  §  13)  are  intended 


to  be  general  in  their  operation,  and 
are  not  confined  to  seamen.  U.  S.  v. 
Randolph  (C.  C.  1853)  Fed.  Cas.  No. 
16,120. 


§  10243.  (Crim.  Code,  §  75.)  Engraving,  etc.,  counterfeit  plates 
for  citizenship  certificates;  printing,  etc.;  distinctive  paper; 
punishment  for. 
Whoever  shall  engrave,  or  cause  or  procure  to  be  engraved,  or 
assist  in  engraving,  any  plate  in  the  likeness  of  any  plate  designed 
for  the  printing  of  a  certificate  of  citizenship ;  or  whoever  shall 
sell  any  such  plate,  or  shall  bring  into  the  United  States  from 
any  foreign  place  any  such  plate,  except  under  the  direction  of  the 
Secretary  of  Commerce  and  Labor  or  other  proper  officer ;  or  whoever 
shall  have  in  his  control,  custody,  or  possession  any  metallic  plate 
engraved  after  the  similitude  of  any  plate  from  which  any  such  cer- 
tificate has  been  printed,  with  intent  to  use  or  to  suffer  such  plate 
to  be  used  in  forging  or  counterfeiting  any  such  certificate  or  any 
part  thereof;  or  whoever  shall  print,  photograph,  or  in  any  manner 
cause  to  be  printed,  photographed,  made,  or  executed,  any  print  or 
impression  in  the  likeness  of  any  such  certificate,  or  any  part  thereof ; 
or  whoever  shall  sell  any  such  certificate,  or  shall  bring  the  same  into 
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the  United  States  from  any  foreign  place,  except  by  direction  of 
some  proper  officer  of  the  United  States ;  or  whoever  shall  have  in  his 
possession  a  distinctive  paper  which  has  been  adopted  by  the  proper 
officer  of  the  United  States  for  the  printing  of  such  certificate,  with 
intent  unlawfully  to  use  the  same,  shall  be  fined  not  more  than  ten 
thousand  dollars,  or  imprisoned  not  more  than  ten  years,  or  both. 

Act  June  29,  1906,  c.  3592,  §  17,  34  Stat.  602.    Act  March  4,  1909,  c.  321,  f 
75,  35  Stat  1102. 

§  10244.  (Crim.  Code,  §  76.)     False  personation,  etc.,  in  procuring 

naturalization;  punishment  for. 
Whoever,  when  applying  to  be  admitted  a  citizen,  or  when  ap- 
pearing as  a  witness  for  any  such  person,  shall  knowingly  person- 
ate any  person  other  than  himself,  or  shall  falsely  appear  in  the 
name  of  a  deceased  person,  or  in  an  assumed  or  fictitious  name ;  or 
whoever  shall  falsely  make,  forge,' or  counterfeit  any  oath,  notice, 
affidavit,  certificate,  order,  record,  signature,  or  other  instrument, 
paper,  or  proceeding  required  or  authorized  by  any  law  relating  to  or 
providing  for  the  naturalization  of  aliens;  or  whoever  shall  utter, 
sell,  dispose  of,  or  shall  use  as  true  or  genuine,  for  any  unlawful 
purpose,  any  false,  forged,  antedated,  or  counterfeit  oath,  notice, 
certificate,  order,  record,  signature,  instrument,  paper,  or  proceeding 
above  specified;  or  whoever  shall  sell  or  dispose  of  to  any  person 
other  than  the  person  for  whom  it  was  originally  issued  any  certificate 
of  citizenship  or  certificate  showing  any  person  to  be  admitted  a 
citizen,  shall  be  fined  not  more  than  one  thousand  dollars,  or  impris- 
oned not  more  than  five  years,  or  both. 

R.  S.  f  5424.    Act  March  4,  1909,  c.  321,  §  76,  35  Stat  1102. 

Notes  of  Decisions 

a  felony,  the  offense  described  by  sec- 
tions 5424-5426  was  not  a  felony,  the 
inadvertent  use  of  the  word  "felony" 
in  section  5427  might  be  disregarded  as 
surplusage,  and  such  use  of  an  inac- 
curate term  did  not  affect  the  validity 
of  an  indictment  under  section  5427. 
U.  S.  ▼.  York  (0.  C.  1904)  131  Fed.  323. 

Persons  liable  under  statute.— R.  S.  § 

5424  (embodied  herein),  provided  that 
every  person  applying  to  be  admitted 
a  citizen  or  appearing  as  a  witness 
for  any  such  person,  who  knowingly 
personates  any  other  person  than  him- 
self, or  falsely  appears  in  the  name  of 
a  deceased  person  or  in  an  assumed  or 
fictitious  name,  or  falsely  makes,  forg- 
es, or  counterfeits  any  oath,  etc,  re- 
quired or  authorized  by  law  relating  to 
or  providing  for  the  naturalization  of 
aliens,  or  who  utters,  sells,  disposes  of, 
or  uses  as  true  or  genuine,  or  for  any 
unlawful  purpose,  any  false,  forged, 
antedated,  or  counterfeit  oath,  etc,  or 
sells  or  disposes  of  to  any  person  other 
than  the  person  for  whom  it  was  orig- 
inally issued  any  certificate  of  citizen- 
ship, etc.,  shall  be  punished.  Held,  that 
the  word  "who,"  as  so  used,  and  when- 
ever used  in  the  section,  referred  to  the 
initial  "every  person,"  which  related  to 
the  words  "applying  to  be  admitted  a 
citizen  or  appearing  as  a  witness  for 
any  such  person,"  and  hence  the  section 
did  not  include  the  uttering  of  a  forged 
naturalization  certificate  by  a  person 
other  than  the  person  applying  there- 


See  notes  under  §  10506,  post. 

Felony  or  misdemeanor.— R.  S.  §  5424 
(embodied  herein),  providing  that  any 
person  who  utters,  sells,  etc.,  any  false 
naturalization  certificate  shall  be  pun- 
ished, etc,  not  having  declared  such  of- 
fense a  felony,  and  having  repealed 
the  former  acts  making  it  such,  the  of- 
fense was  reduced  to  a  misdemeanor. 
Berkowitz  v.  U.  S.  (1899)  93  Fed.  452. 
35  C.  C.  A.  379. 

R.  S.  |  5424  (embodied  herein),  de- 
clared that  every  person  applying  to 
be  admitted  as  a  citizen,  or  appearing 
as  a  witness  for  such  person,  who 
knowingly  personates  any  other  than 
himself,  or  falsely  appears  in  the  name 
of  a  deceased  person,  etc,  shall  be  pun- 
ished by  fine  or  imprisonment,  or  both; 
section  5425  (post,  §  10245.)  prohibited 
the  use  of  a  false  certificate  of  citizen- 
ship, etc.,  on  pain  of  similar  punish- 
ment; section  5426  (post,  §  10246) 
prohibited  the  use  of  a  false  certificate, 
etc.,  as  evidence  of  a  right  to  vote,  on 
a  similar  penalty;  and  section  5427 
(post,  §  10506)  declared  that  every 
person  who  knowingly  and  intention- 
ally aids  or  abets  any  person  in  the 
commission  of  any  felony  denounced 
in  the  three  preceding  sections,  or  at- 
tempts to  do  any  act  therein  made  a 
felony,  etc.,  shall  be  punished  in  the 
same  manner  and  to  the  same  extent  as 
the  principal  party.  Held,  that  since, 
by  reason  of  the  inadvertent  failure  of 
the  revisors  of  the  statutes  to  define 
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.earing  a*  ■  witness  for  the 
applying.  TJ.  8.  V.  York  (C. 
)1  Fed.  323. 

424  (embodied  herein),  pro- 
every  person  applying  to  be 

■  a  dtiEen,  or  appearing  hb 
for  any  such  person  who 
personates  any  other  per- 
himaelf  or  falsely  appears 
e  of  a  deceased  person,  or  in 
3  or  fictitious  name,  or  false- 
forges,   or   counterfeits  any 

■e,  affidavit,  certificate,  order, 
z.,  shall  be  punished.  Held, 
provision  should  be  construed 
it  read,  "or  any  person  who 
ikes,  forges  or  counterfeits," 
a  so  construed  prohibited  the 
making  oi  a  certificate  of 
tion  by  a  person  other  than 
on  applying  to  be  admitted  a 
appearing  as  a  witness  for 
person."  U.  8.  v.  Eaisch 
•06)  144  Fed.  486. 

acy  ts  corsmlt  offense.— An  in- 
charging  a  defendant  with 
[  to  utter  as  true  false  nat- 
d  certificates,  in  violation  of 
124  (embodied  herein),  charg- 
mse  different  from  that  under 
r  section;  and  hence  an  ac- 
i  the  indictment  for  such  con- 

■  not  a  bar  to  a  subsequent 
on   for   the   offense   of   utter- 

Berkowitz   v.   U.    8.    (1899) 
452,  35  O.  C.  A.  879. 

wearing.— R.  B.  I  2167,  requir- 
rart  to  ascertain  whether  the 
for  naturalization  under  that 
■as  resided  three  years  in  the 
States  before  attaining  major- 
d,  that  a  third  person,  swear- 
0y  in  that  regard,  was  liable 
penalty  prescribed  in  section 
nbodied  herein),  for  any  wit- 
!0  in  such  proceeding  falsely 
u.  oath  "required  or   author- 


ised" by  the  naturalisation  laws.    D.  8. 
v.  Lehman  (D.  C.  1889)  39  Fed.  49. 

A  person  who  is  called  on  by  an  ap- 
plicant for  naturalisation  to  testify  as 
to  the  fact  of  residence  for  three  years 
cannot  defend  against  an  accusation  of 
having  made  a  false  oath  on  the  ground 
that  the  oath  was  not  required  by  the  . 
naturalization  laws,  inasmuch  as  the 
applicant  might  have  established  the 
fact  by  his  own  oath.  An  oath  so  tak- 
en is  at  least  an  authorized  oath.  Id. 
R.  8.  i  5424  (embodied  herein),  which 
makes  it  an  offense  for  any  person  ap- 
plying to  become  a  citizen,  or  appear- 
ing as  a  witness  for  such  person,  U 
"falsely  make,  forge,  or  counterfeit 
any  oath,"  etc.,  applies  to  written 
oaths,  and  not  to  false  swearing  in  open 
court  in  a  naturalization  proceeding  by 
a  witness  for  the  applicant,  as  the  lat- 
ter offense  Is  punishable  jadiitrTelj 
under  section  5395.  post,  i  10248.  TJ. 
8  v  Lehman  (D.  C.  1889)  39  Fed.  768. 
Sale  «t  cartlflcata  or  svldaaca  of  ettl- 
isnshlp  or  natnrallntlon^-TJnder  B.  8. 
I  5424  (embodied  herein),  it  is  a  crim- 
inal offense  to  sell  a  certificate  of  nat- 
uralization to  other  than  the  person 
to  whom  it  was  issued,  and  it  Is  imma- 
terial that  such  certificate  was  fraudu- 
lently procured,  by  misrepresentation 
to  the  court,  or  that  it  was  forged    if 


The  certificate  or  evidence  of  cltizen- 
ahip,  the  sale  of  which  Is  made  crim- 
inal by  Act  March  3. 1813,  la  a  certified 
copy  of  the  act  by  which  one  wae  nat- 
uralized, and  which  authonzea  hie  em- 
ployment on  an  American  veaael.  TJ. 
S.  v.  Makina  (D.  0. 1801*)  Fed.  Caa.  No. 
15,710. 

Cited  without  definite  application, 
,18,  Tyn.n  (1870)  11  Wall.  88,  03, 
20  L.  Ed  103;  Schmidt  v.  TJ.  3.  (1804) 
133  Fed.  257,  66  C.  a  A.  380. 

S.  (Crim.  Code,  §  77.)  U.ing  <>*"«'«*'»'?  *^™hip  ' 
ken.hip  blanks;   denying  cmzenship;   W*»?f"t  *&    or 

,ever  shall  use  or  attempt  to  use,  or  shall  aid,  assist,  or 
Se  in  the  use  of  any  certificate  of  cit.zenslup,  knowing  the 
?be  forged,  counterfeit,  or  antedated,  or  knowing  the  .Me  to 
een  procured  by  fraud  or  otherw.se  unlawfully  obtained  or 
■r  without  lawful  excuse,  shall  knowingly  possess  any  false 
anttdated,  or  counterfeit  certificate  of  citizenship  purporting 
c  been  issued  under  any  law  of  the  United  States  relating  to 

izatfon  knowing  snch  certificate  to  be  false  forged,  antedate^ 
„1e  fe°  with  the  intent  unlawfully  to  use  the  same;  or  whc- 
El  obtain  accept,  or  receive  any  certificate  of  citizenship 
,g    he  sle  to  ha've  been  procured  by  fraud  or  bv the  use™ 

of  any  false  name  or  statement  given  or  made  with  the  intent 
cure  or  to  aid  in  procuring,  the  issuance  of  such  certificate  or 
S  the  same  to  have  been  fraudulently  altered  or  antedated 
ofver  without  lawful  excuse,  shall  have  in  his  possession  any 
"Sea"  of  citizenship  provided  by  the  Bureau  of  Immigration 
laturaSation  with  the  intent  unlawfully  to  use  the  same;    or 
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whoever,  after  having  been  admitted  to  be  a  citizen,  shall,  on  oath  or 
by  affidavit,  knowingly  deny  that  he  has  been  so  admitted,  with  the 
intent  to  evade  or  avoid  any  duty  or  liability  imposed  or  required  by 
law,  shall  be  fined  not  more  than  one  thousand  dollars,  or  imprisoned 
not  more  than  five  years,  or  both. 

B.  S.  |  5425.    Act  June  20,  1906,  c.  3592,  1 19,  34  Stat  602.    Act  March  4, 
1909,  c.  321,  |  77,  36  Stat  1102. 


Hotel  of 

See  iiotei  under  the  preceding  see- 
lion,  and  under  f  10506,  poet 

Certificate  of  citlMsshlp.— A  certified 
cop;  of  the  record  of  a  court  showing 
the  admission  of  an  alien  to  citizen- 
ship constitutes  a  "certificate  of  citi- 
tensbip,"  within  the  meaning  of  K.  8. 
If  5425,  5427  (this  compilation  ||  10245, 
10506),  making  it  a  crime  to  use,  or 
aid  and  abet  another  in  using,  false 
certificates  of  citizenship  for  purposes 
therein  specified.  Dolan  v.  U.  S.  (1890) 
183  Fed.  440,  69  C,  C.  A.  274. 

False  or  forged  oertlfloatss^-In  R.  8. 
|  5425  (embodied  herein),  making  it  a 
criminal  offense  to*  knowingly  use  an; 
false  or  forged  certificate  of  citizenship 
"purporting  to  have  been  issued  under 
the  provisions  of  any  law  of  the  Unit- 
ed States  relating  to  naturalization," 
the  clause  quoted  refers  to  certificates 
which  purport  upon  their  face  to  have 
been  issued  after  a  compliance  on  the 
part  of  the  alien  named  therein  with  the 
naturalization  laws  and  as  evidence  of 
that  fact,  and  a  certificate  to  sustain  an 
indictment  based  on  such  statute  need 
not  recite  that  it  is  issued  under  a 
law  of  the  United  States,  there  being, 
in  fact,  no  statute  authorizing  or  re- 
quiring the  issuance  of  such  certifi- 
cates. Dolan  v.  U.  8.  (1890)  133  Ted. 
440,  69  O.  G.  A.  274. 

A  "false"  certificate  of  citizenship, 
within  the  meaning  of  B.  a  if  5425, 
5427  (this  compilation,  H  10245, 10506), 
which  make  it  a  criminal  offense  to 
knowingly  use,  or  aid  and  abet  another 
in  using,  "anj  false,  forged,  antedated 
or  counterfeit  certificate  of  citizen- 
ship," etc.,  is  not  limited  to  one  which 
is  forged,  but  includes  one  which  is  false 
in  its  recital  of  facta.    Id. 

Acceptance  of  certificate.— It.  S.  I 
6425  (embodied  herein),  making  any 
one  guilt;  of  a  felon;  who  "obtains, 
accepts,  or  receives  an;  certificate  of 
citizenship,  known  to  such  person  to, 
have  been  procured  by  fraud,"  applies 
to  the  acceptance  of  such  a  certificate 
obtained  by  fraud  practiced  on  tbe 
court  which  Issued  it  at  the  time  there- 
of, and  not  simply  to  the  acceptance  of 
a  fraudulent  certificate  outstanding  in 
the  bands  of  third  persona.  U.  8,  v. 
Lehman  (D.  C.  1889)  39  Fed.  70S. 

Actual  use  of  certificate  for  unlaw- 
ful purpose.— To  constitute  an  offense 
under  the  provision  of  B.  S.  |  6425  (em- 
bodied herein),  that  "every  person 
•    •    •    who    without    lawful     excuse 

(12636) 


Decisions 

knowingly  is  possessed  of  any  false, 
forged,  antedated  or  counterfeit  certif- 
icate of  citizenship  •  •  •  knowing 
such  certificate  to  be  false,  forged, 
antedated  or  counterfeit,  with  intent 
unlawfully  to  use  the  same,"  shall  be 
punished,  etc.,  it  is  not  necessary  that 
such  false  certificate  be  actually  used 
for  an  unlawful  purpose.  Oreen  v.  U. 
8.  (1907)  150  Fed.  560,  80  0.  C.  A. 
362. 

Indictments— An  indictment  tor  a  vio- 
lation of  B.  a  |  5425  (embodied  here- 
in), making  any  one  guilty  of  a  felony 
who  obtains  any  certificate  of  citizen- 
ship known  to  such  person  to  have  been 
procured  by  fraud,  which  describes  tbe 
fraud  charged  by  averring  only  that 
defendant  obtained  a  certificate  at  a 
time  when  he  was  not  legally  entitled 
thereto,  without  describing  the  facta 
constituting  tbe  fraud,  is  bad,  though 
It  avers  that  such  facts  are  unknown  to 
the  grand  jury.  U.  8.  v.  Lehman  (D. 
O.  1889)  39  Fed.  70S. 

As  the  offense  defined  in  R,  8.  J  5395, 
post  fj  10248,  L  e„  the  taking  of  a  false 
oath  In  naturalization  proceedings  is  a 
felony,  counts  under  that  section  are 
proper);  joined  with  counts  under  sec- 
tions 6425  and  5427  (this  compilation, 
It   10245,   10506).      Id. 

A  subsequent  count  in  the  indictment 
for  "counseling  and  advising"  the  com- 
mission of  the  offense  prohibited  by 
R.  8.  ]  6425  (embodied  herein),  in  vio- 
lation of  section  6427,  post  I  10506, 
which  alleges  that  the  fraud  charged 
consisted  in  making  a  false  statement 
to  the  court  granting  the  certificate,  is 
sufficient     Id. 

An  indictment  charging  that  defend- 
ants unlawfully  conspired  with  another 
to  commit  an  offense  against  the  United 
ed  States,  by  causing  the  violation  of 
this  section,  in  this:  That  they  induc- 
ed 21  persons  named  to  obtain  certifi- 
cates of  citizenship  by  means  of  false 
statements,  made  with  intent  to  pro- 
cure such  certificates;  that  such  other 
party,  to  effect  such  object  appeared 
before  the  district  court  of  the  United 
States  and  the  superior  court  of  the 
state,  and  made  certain  false  state- 
ments to  such  courts,  with  intent  to 
procure  the  issuance  of  such  certifi- 
cates of  citizenship  under  the  laws 
relating  to  the  naturalization  of  aliens; 
that  such  false  statements  were  to  the 
effect  that  such  persons  had  resided  in 
the  stats  one  year  at  least,  which  state- 
ment    was     false— does     not     charge 
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he  defendants  any  offense 
le   United    States,   u  id   in- 

harRing  a  conspiracy  to  com- 
.■nse  against  the  United  States 
on  of  this  section  must  al- 

tbe  persons  who  should  ob- 
pt,  or  receive  certificates  of 
i  should  do  bo  with  knowl- 
they  had  been  procured  by 

false  statements,  made  with 

to  procure  or  aid  in  procur- 
me  of  Bucb  certificates.  D.  S. 
>.  0.  1902)  118  Fed.  899. 
it  tea  of  separate  Indictments. 
!  indictments  against  the  same 
inder   R.   8.   |   5427,    post,    | 


10506,  each  charging  them  with  having 
aided  and  abetted  a  different  person  In 
using  a  false  certificate  of  citizenship 
as  evidence  of  a  right  to  vote,  the  acts 

charged  being  the  furnishing  of  such 
false  certificates  for  the  nse  of  such 
persons  bv  the  defendants,  all  of  which 
were  made  by  them  at  the  same  time, 
charge  acts  or  transactions  connected 
together,  and  may  properly  be  consol- 
idated under  R.  S.  S  1024.  ante,  f  1690. 
Dolan  v.  U.  S.  (1904)  133  Fed.  440,  68 
C.  C.  A.  274. 

Cited  without  definite-  an  p  Haitian, 
Levin  v.  U.  a  (1804)  128  Fed.  826,  68 
a  0.  A.  476. 


(Crim.  Code,  §  78.)     Attempting  to  vote,  etc.,  on  false 
ificate ;  punishment  for. 

ver  shall  in  any  manner  use,  for  the  purpose  of  registering 
er,  or  as  evidence  of  a  right  to  vote,  or  otherwise  unlaw- 
y  order,  certificate  of  citizenship,  or  certificate,  judgment, 
plification,  showing  any  person  to  be  admitted  to  be  a 
irhether  heretofore  or  hereafter  issued  or  made,  knowing  that 
er,  certificate,  judgment,  or  exemplification  has  been  unlaw- 
led  or  made;  or  whoever  shall  unlawfully  use,  or  attempt  to 
such  order  or  certificate,  issued  to  or  in  the  name  of  any  other 
jr  in  a  fictitious  name,  or  the  name  of  a  deceased  person, 
fined  not  more  than  one  thousand  dollars,  or  imprisoned  not 
rj  five  years,  or  both. 
..  |  5420.    Act  March  4,  1809,  c.  321,  |  78,  35  Stat.  1103. 


Notes  of  Decisions 


under   j  10244, 


ised  to  avoid  limitation.— The 
■der,"  "certificate  of  citizen- 
ertificate,"  "judgment,"  and 
cation"  are  used  to  avoid  and 
>ate  a  limitation,  and  all  are 
bring  within  the  prohibition 
lent  showing  any  person  to  be 
to  be  a  citizen.  Dolan  t.  TT. 
133   Fed.   440,   69  0.  O.  A, 

le  not  within  statute— A  cer- 
-JHng  that  the  statutory  req- 
te  been  complied  with,  issued 
o  has  folly  complied  with  all 
ions  precedent  to  admission 
ship,  Is  not  within  R.  8.  I 
odied  herein),  though  all  the 
»  were  not  recorded.  In  re 
(C.   O.   1878)    Fed.   Caa.  No. 


Sdfllolency  of  affidavit.— Sufficiency  of 
affidavit  of  violation  of  R,  S.  f  6426 
(embodied  herein),  relating  to  unlawful 
registration.  In  re  Coleman  (O.  O. 
1879)   Fed.  Cas.  No.  2,980. 

Proof  to  sustain  Indictment.— A  con- 
viction on  an  indictment  for  using,  for 
the  purpose  of  registering  as  a  voter, 
a  naturalisation  certificate,  knowing  the 
same  to  have  been  unlawfully  issued 
(R.  S.  |  5426  [embodied  herein]),  is 
not  sustained  by  proof  that  defendant 
knew  that  the  certificate  had  been  is- 
sued without  his  presence  in  court,  and 
without  any  oath  being  taken  by  him. 
U.  a  v.  Bnrley  (C.  C.  1877)  Fed.  Caa. 
No.  14,686. 

Cited  without  definite  application, 
Schmidt  v.  U.  S.  (1904)  133  Fed.  267, 
66  C.  C.  A.  389;  U.  8.  v.  Lehman  (D. 
C.  1888)  39  Fed.  768,  770. 


(Crim.  Code,  §  79.)  Falsely  claiming  citizenstup;  pun- 
nent  for. 

ver  shall  knowingly  use  any  certificate  of  naturalization 
re  or  which  hereafter  may  be  granted  by  any  court,  which 
i  or  may  be  procured  through  fraud  or  by  false  evidence, 

has  been  or  may  hereafter  be  issued  by  the  clerk  or  any  other 
:  the  court  without  any  appearance  and  hearing  of  the  appli- 
court  and  without  lawful  authority;  or  whoever,  for  any 
nt  purpose  whatever,  shall  falsely  represent  himself  to  be  a 
f  the  United  States  without  having  been  duly  admitted  to 
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citizenship,  shall  be  fined  not  more  than  one  thousand  dollars,   or 
imprisoned  not  more  than  two  years,  or  both. 

R.  S.  §  5428.    Act  March  4,  1009,  c  321,  §  79,  85  Stat.  1103. 

Note*  of  Decisions 


False  representation  as  to  citizen- 
ship.—An  alien,  who  knowingly  makes 
a  false  affidavit  that  he  has  been  duly 
naturalized  as  a  citizen  of  the  United 
States,  before  a  registration  officer,  for 
the  purpose  of  procuring  himself  to  be 
registered  as  a  voter  at  an  approach- 
ing election  in  a  state,  commits  an  of- 
fense in  violation  of  R.  S.  §  5428  (em- 
bodied herein),  which  makes  it  a  crim- 
inal offense  for  any  person  to  falsely 
represent  himself  to  be  a  citizen  of  the 
United  States  without  having  been  duly 
admitted  to  citizenship  "for  any  fraud- 
ulent purpose  whatever."  Green  v.  U. 
S.  (1907)  150  Fed.  560,  80  C.  C.  A. 
362. 

In  the  provision  of  R.  S.  f  5428  (em- 
bodied herein),  making  it  a  criminal 
offense  for  any  person  to  falsely  repre- 
sent himself  to  be  a  citizen  of  the  Unit- 
ed States  for  any  fraudulent  purpose 
"without  having  been  duly  admitted  to 


citizenship,"  the  word  "duly"  applies 
to  regularity  and  compliance  with  re- 
quirements, rather  than  to  the  truth 
of  the  facts  involved  in  the  admission, 
and  where  the  person  charged  waa 
granted  a  certificate  of  citizenship  by 
an  order  of  court,  both  of  which  are 
regular  in  form  and  have  not  been  va- 
cated, it  is  impossible  to  charge  "un- 
lawful use"  based  solely  upon  a  further 
allegation  of  knowledge  that  the  certifi- 
cate had  not  been  "duly"  made.  U.  S. 
v.  Hamilton  (C.  O.  1907)  157  Fed.  569. 

Acquittal  as  bar  to  deportation-— A 

judgment  of  acquittal  is  not  a  bar  to 
deportation  proceedings.  Williams  v. 
U.  S.  (1911)  186  Fed.  479,  108  a  C. 
A.  457. 

Cited  without  definite  application, 
Schmidt  v.  U.  S.  (1904)  133  Fed.  257, 
66  O.  O.  A.  389. 


§  10248.  (Crim.  Code,  §  80.)  Falsely  swearing  in  naturalization 
cases;  punishment  for. 
Whoever,  in  any  proceeding  under  or  by  virtue  of  any  law. 
relating  to  the  naturalization  of  aliens,  shall  knowingly  swear 
falsely  in  any  case  where  an  oath  is  made  or  affidavit  taken,  shall  be 
fined  not  more  than  one  thousand  dollars  and  imprisoned  not  more 
than  five  years. 

R.  S.  §  5395.     Act  March  4,  1909,  c.  821,  g  80,  35  Stat  1103. 


Notes  of  Decisions 


1. 

2. 
8. 


6. 
7. 


Ambiguity  In  statute. 
Amendment  of  statute. 
Corruption  or  malice. 

4.  Materiality   of   testimony. 

5.  Perjury  in  petition. 
Oath  of  applicant  as  to  residences. 
Perjury  in  state  court. 

8.  Indictment 

9.  Evidence. 
10.    Instructions. 

See  f  4379,  and  notes  thereunder. 

1.  Ambiguity  in  statute.— Any  ambi- 
guity in  this  section  may  be  removed 
by  the  language  of  the  act  from  which 
it  is  taken,  as  authorized  by  section 
10597,  post.  Schmidt  v.  U.  S.  (1904) 
133  Fed.  257,  66  C.  C.  A.  389. 

2.  Amendment  of  statute.— Naturali- 
zation Act  June  29,  1906,  c.  3592,  § 
23,  34  Stat.  603,  section  4379,  ante, 
providing  a  punishment  for  knowingly 
making  a  false  affidavit  as  to  any  ma- 
terial fact  required  to  be  proved  in  a 
naturalization  proceeding,  is  to  be  re- 
garded as  an  amendment  of  R.  S.  § 
5395  (embodied  herein),  providing  that 
in  all  cases  where  any  oath  or  affidavit 
is  made  or  taken,  under  or  by  virtue  of 
any  law  relating  to  the  naturalization 
of  aliens,  any  person  who  knowingly 
swears  falsely  shall  be  punished  by 
imprisonment,  etc.  T7.  S.  v.  Dupont 
(D.  C.  1910)  176  Fed.  823. 


3.  Corruption  or  malice.— On  the  tri- 
al of  a  defendant  charged  with  a  vio- 
lation of  R.  S.  §  5395  (embodied  here- 
in), which  denounces  a  penalty  against 
one  who  "knowingly  swears  falsely"  in 
making  any  oath  under  any  law  relat- 
ing to  naturalization,  it  is  sufficient  to 
warrant  conviction  if  defendant  know- 
ingly and  willfully  testified  falsely,  and 
it  is  not  necessary  that  his  act  should 
also  have  been  corrupt  or  malicious. 
Holmgren  v.  U.  S.  (1907)  156  Fed.  439, 
84  C.  O.  A.  301,  judgment  affirmed 
(1910)  30  Sup.  Ct  588,  217  U.  S.  509, 
54  L.  Ed.  861,  19  Ann.  Cas.  778. 

4.  Materiality  of  testimony.— To  con- 
stitute the  crime  of  false  swearing  in  a 
naturalization  case  under  Cr.  Code,  | 
80,  the  testimony  given  must  be  mate- 
rial. U.  S.  v.  Bressi  (D.  O.  1913)  208 
Fed.  369. 

Testimony  given  by  an  applicant  for 
naturalization  on  the  hearing  of  his  pe- 
tition that  he  was  never  arrested  nor 
imprisoned  in  his  native  country,  and 
never  committed  a  crime  there,  is  ma- 
terial, and  if  knowingly  false  consti- 
tutes perjury  under  Or.  Code,  §  80.    Id. 

5.  Perjury  In  petition.— Under  Natu- 
ralization Act  June  29,  1906,  c.  8592, 
§  4,  subd.  2,  34  Stat.  597,  section  4352, 
ante,  providing   that   a   naturalization 
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ball  contain  every  fact  mate- 
is    petitioner's    naturalization 

0  be  proved  on  the  final  hear- 
subdiviaion   4,   declaring   that 

ahall  prove,  among  other 
it  be  has  resided  immediately 
his  application  continuously 
■  state  or  territory  where  the 
t  the  time  held,  for  one  year 
petitioner' ■  prior  residence 
■state  or  territory  for  a  year 
isary  allegation  of  a  petition 
ilitatioD,  and  hence  perjury 
ssigned  on  a  false  allegation 
U.  S.  t.  Dupont  <D.  C.  1910) 
523. 

of  applicant  at  to  rasldenoM. 
2165,  relating  to  the  natural- 
aliens,  which  provides  that  it 
ade  to  appear  to  the  natisfac- 
e  court  admitting  such  alien 
ai  reaided  within  the  United 
e  years  at  least,  and  within 
or  territory  where  such  court 
time  held  one  year  at  least, 
be  oath  of  the  applicant  shall 
ase  allowed  to  prove  his  resi- 

to  be  construed  as  a  probi- 
lidding  the  taking  of  the  oath 
iplicant  himself  aa  proof  of 
ence,  and  not  a  provision 
at  the  oath  of  the  applicant 
■garded  aa  insufficient  for  the 
Such  an  oath,  if  admitted,  is 
ial,  and  perjury  cannot  be  as- 
reon.  U.  S.  v.  Grottkau  (D. 
30  Fed.  672. 

ry  In  atata  court.— A  convic- 
>e  had  in  a  federal  court  fur 
a  ring  in  naturalization  pro- 
a  a  state  court,  under  R.  8. 
n bodied  herein),  making  pun- 
'  fine  and  imprisonment  the 
malting  of  a  false  oath  or  af- 
ler  or  by  virtue  of  any  law 
>  the  naturalization  of  aliens, 

proceeding  under  any  such 
>lmgren  v.  V.  S.  (1010)  30 
586,  589,  217  U.  S.  509,  54 
I,  19  Ann.  Cas.  778,  affirming 
(1907)   150  Fed.  436,   84  0. 

ct  Court  of  the  United  States 
iction  of  a  prosecution  under 
5395  (embodied  herein),  for 
tring  in  a  naturalization  pro- 
lotwithatanding  the  fact  that 
eeding  was  in  a  state  court, 
v.  U.  S.  (1907)  150  Fed. 
C.  A.  301.  judgment  affirmed 
Sup.  Ct  588.  217  U.  S.  509, 
861,  19  Ann.  Cas.  778. 
.  Y.  1895,  c  927,  p.  742,  pro- 
ddition  to  the  procedure  pre- 
'  Congreas  in  the  naturaliza- 
liens,  that  an  application  in 
of  a  petition,  accompanied  by 
t  of  some  citizen  who  may  or 
fterwards  be  a  witness,  shall 

1  days  before  final  action,  etc. 
perjory  in  the  making  of  this 
as  not  punishable  in  the  fed- 
*  under  R.  S.  f  6395  (em- 
rag),  punishing  perjuries  oc- 


curring in  naturalization  proceedings; 
R.  S.  J  711,  el.  1,  ante,  |  1233,  giving 
United  States  Circuit  and  District 
Courts  jurisdiction  of  all  crimes  and 
offenses  cognizable  under  the  authority 
of  the  United  States.  U.  S.  v.  Severino 
(C.  C.  1903)  125  Fed.  949. 

Under  Const  art.  3,  j  1,  providing 
that  the  judicial  power  of  the  United 
Slates  shall  be  vested  in  one  Supreme 
Court  and  in  such  inferior  courts  as 
the  Congress  may  ordain  and  establish, 
and  that  the  judges  shall  bold  office 
during  good  behavior,  and  shall  receive 
a  compensation  which  shall  not  be  di- 
miniahed  during  their  continuance  in  of- 
fice, state  courts  acting  in  the  natural- 
ization of  aliens  pursuant  to  the  au- 
thority given  by  Congreas  remain  state 
tribunals,  and  do  not  become  in  any 
degree  courts  of  the  United  States;  and 
hence  a  perjury  committed  in  such  pro- 
ceedings is  an  offense  against  the  state, 
and  not  the  federal  sovereignty,  and, 
in  the  absence  of  statute  conferring  ju- 
risdiction on  the  federal  courts,  is  ex- 
clusively a  matter  of  state  cognizance. 
Id. 

Act  July  14,  1870,  c.  254.  16  Stat.  254 
entitled  "An  act  to  amend  the  natural- 
ization laws  and  to  punish  crimes 
against  the  same,"  etc,  provides  (sec- 
tion 1)  that  'In  all  cases  where  any 
oath  or  affidavit  is  made  or  taken  under 
or  by  virtue  of  the  law  relating  to  the 
naturalization  of  aliens  or  in  any  pro- 
ceedings under  such  laws"  any  person 
who  knowingly  swears  falsely  shall  be 
punished,  etc.  Section  4  made  the  pro- 
visions of  the  act  applicable  to  all  nat- 
uralization proceedings  before  any 
court,  and  provided  that  "the  courts  of 
the  United  States  shall  bave  jurisdiction 
of  all  offenses  under  tbe  provisions  of 
this  act  in  or  before  whatsoever  court 
or  tribunal  the  same  shall  have  been 
committed."  When  incorporated  into 
the  Revised  Statutes  of  1875.  section  1 
of  this  act  became  section  5395,  being 
placed  in  tbe  chapter  entitled  "Crimes 
sgainst  Justice,"  while  the  other  sec- 
tions were  distributed  elsewhere.  Sec- 
tion 4  became  R.  S.  |  5429,  post,  I 
10,249,  and,  with  tbe  portion  of  this 
auction  above  quoted  omitted,  was  made, 
applicable  only  to  sections  immediately 
preceding,  thus  excluding  section  5395 
(embodied  herein).  Held  that,  notwith- 
standing tbe  changes  on  revision,  sec- 
tion 5395  still  conferred  on  the  federal 
courts  jurisdiction  of  a  perjury  commit- 
ted In  naturalization  proceedings  in  a 
state  court,  in  the  procedure  prescribed 
by  Congress.     Id. 

Willful  false  swearing  by  a  person 
giving  testimony  in  a  naturalization 
proceeding,  before  a  state  court,  is  an 
ofl'i'iise  against  the  laws  of  the  United 
States  punishable  in  the  federal  courts, 
and  not  in  tbe  state  courts.  People  v. 
Sweetman  (N.  Y.  1857)  3  Park.  Cr.  It. 
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subornation  of  perjury  considered,  and 
held  good.  Boren  v.  U.  S.  (1906)  144 
Fed.  801,  75  C.  C.  A.  531. 

An  indictment  under  R.  S.  §  5395 
(embodied  herein),  charging  that  de- 
fendant made  a  false  affidavit  before  a 
notary  public  "in  a  proceeding  for  nat- 
uralization" then  and  there  pending  in 
a  stated  court  "touching  the  matters 
in  issue  and  material  in  said  proceed- 
ings," cannot  be  construed  to  charge 
the  making  of  the  affidavit  "under  or 
by  virtue  of  any  law  relating  to  the 
naturalization  of  aliens,"  within  the 
first  clause  of  said  section,  but  clearly 
charges  the  offense  under  the  second 
clause,  and  is  not  sustained  by  evidence 
showing  that  the  affidavit  was  made  be- 
fore the  proceeding  was  instituted. 
Moore  v.  U.  S.  (1906)  144  Fed.  962, 
75  C.  C.  A.  670. 

Where  the  indictment  distinctly  states 
that  the  application  of  respondent  to 
become  a  citizen  was  before  "the  dis- 
trict court  of  the  said  United  States 
then  and  there  holden  for  the  said  dis- 
trict of  Massachusetts,"  and  that  the 
said  respondent  "did  then  and  there, 
in  the  said  matter  and  proceeding, 
knowingly  swear  falsely  and  make  oath 
before  said  court,"  it  is  a  sufficient 
designation  of  the  court,  and  a  dis- 
tinct averment  that  the  oath  waB  made 
before  it.  U.  S.  v.  Walsh  (C.  O.  1884) 
22  Fed.  644. 

An  indictment  for  perjury  alleged  to 
have  been  committed  by  the  respond- 
ent in  his  declaration  of  intention  to 
become  a  citizen  of  the  United  States 
under  R.  S.  §  5395  (embodied  herein), 
need  not  set  forth  the  declaration.    Id. 

An  indictment  for  false  swearing  in 
naturalization  proceedings,  alleging  that 
the  person  who  administered  the  oath 
was  a  deputy  clerk  of  the  court  of 
criminal  correction,  and  acting  as  such 
when  the  oath  was  administered  in 
open  court,  is  sufficient  without  alleg- 
ing the  steps  by  which  the  officer  be- 
came deputy  clerk.  U.  S.  v.  Lehman 
(D.  C.  1889)  39  Fed.  49. 

As  the  district  court  of  the  United 
States  takes  judicial  notice  of  the  laws 
of  the  state  in  which  it  is  situated,  an 
allegation  that  the  deputy  clerk  was 
authorized  to  administer  such  oath  is 
not  necessary.    Id. 

As  the  offense  defined  in  R.  S.  §  5395 
(embodied  herein),  L  e.,  the  taking  of 
a  false  oath  in  naturalization  proceed- 
ings, is  a  felony,  counts  under  that  sec- 
tion are  properly  joined  with  counts 
under  sections  5425  and  5427  (this 
compilation,  §§  10245,  10506).  U.  S.  v. 
Lehman  (D.  C.  1889)  39  Fed.  768. 

An  indictment  in  substance  charging 
that  defendants  unlawfully  conspired 
with  one  P.  to  commit  an  offense 
against  the  United  States  by  conspiring 
and  inducing  certain  named  persons  to 
obtain,  accept  and  receive  certain  cer- 
tificates of  citizenship  for  themselves 
by  means  of  certain  false  statements 
made   with   intent  to   procure  the  is- 
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suance  of  said  certificates  of  citizen- 
ship to  them,  and  that  said  P.,  to  af- 
fect the  object  of  said  conspiracy  en- 
tered into  between  him  and  the  defend- 
ants, did  appear  before  the  district 
court  for  a  certain  district  and  did 
then  and  there  make  certain  false 
statements  to  said  court  with  intent  to 
procure  from  said  court  the  issuance 
to  such  named  persons  of  certain  cer- 
tificates of  citizenship  under  the  laws 
of  the  United  States  relating  to  the 
naturalization  of  aliens,  which  {said 
false  statements  were  then  and  there 
well  known  by  defendants  and  P.  to  be 
false,  and  which  said  false  statements 
consisted  in  the  making  by  said  P.  of 
certain  statements  to  said  court  in  a 
matter  material  to  the  proceedings  then 
and  there  pending  before  it,  and  con- 
cerning which  said  court  had  jurisdic- 
tion, that  said  named  persons  had  re- 
sided within  a  certain  named  state  one 
year  at  least,  whereas  in  truth  and  in 
fact  they  had  not  resided  in  said  state 
as  alleged,  but  had  lived  and  did  at  that 
time  live  in  another  state,  was  not  a 
charge  of  conspiracy  to  violate  this 
section.  U.  S.  v.  Melfi  (D.  C.  1902) 
118  Fed.  899,  903. 

9.  Evidence.— In  a  prosecution  for 
perjury  committed  in  a  naturalisation 
proceeding,  where  the  record  of  the 
court  therein,  including  the  final  order, 
was  admitted  in  evidence  without  ob- 
jection, it  was  proper  for  the  court  to 
instruct  the  jury  that  such  record 
should  be  taken  as  establishing  the 
facts  therein  stated,  although  the  final 
order  may  have  been  defective  in  form, 
in  failing  to  recite  the  making  and  re- 
cording of  the  affidavits  required  by 
section  39  of  Act  March  3,  1903,  c 
1012,  32  Stat.  1222,  for  which  defect 
it  is  declared  void  by  said  section;  it 
being  doubtful,  moreover,  whether  it 
is  intended  that  such  order  shall  be 
void,  except  for  the  purpose  of  proving 
citizenship.  Schmidt  v.  U.  S.  (1904) 
133  Fed.  257,  66  C.  C.  A.  389. 

The  provision  of  Act  March  3,  1903, 
c  1012,  §  39,  32  Stat.  1222,  that  all 
courts  shall,  before  issuing  a  final  order 
or  certificate  of  naturalization,  "cause 
to  be  entered  of  record  the  affidavit  of 
the  applicant  and  of  his  witnesses,  so 
far  as  applicable,  reciting  and  affirming 
the  truth  of  every  material  fact  requi- 
site to  naturalization,"  does  not  limit 
the  evidence  which  may  be  taken  in 
the  proceeding  to  the  affidavits  so  en- 
tered of  record;  and,  on  the  trial  of 
a  person  for  perjury  committed  in  such 
a  proceeding,  oral  evidence  is  admissi- 
ble to  show  the  commission  of  the  of- 
fense.   Id. 

10.  Instructions.— Instructions  on  the 
trial  of  a  defendant  charged  with  per- 
jury in  naturalization  proceedings,  un- 
der R.  S.  f  5395  (embodied  herein), 
considered  and  approved.  Holmgren  v. 
U.  S.  (1907)  156  Fed.  439,  84  O.  0.  A 
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lent  affirmed  (1910)  30  Sup.  Cltod  >  without  definite  application, 
17  U.  S-  509,  54  L.  Ed.  861,  Wechaler  v.  U.  S.  (1907)  168  Fad.  079, 
•mm.  778.  86  C.  C.  A.  37. 

(Crim.  Code,  §  81.)  Provisions  applicable  to  all  courts  of 
raiization. 

©visions  of  the  five  sections  last  preceding  shall  apply  to  all 
igs  had  or  taken,  or  attempted  to  be  had  or  taken,  before  any 
which  any  proceeding  for  naturalization  may  be  commenced 
ned  to  be  commenced,  and  whether  such  court  was  vested  by 

jurisdiction  in  naturalization  proceedings  or  not 
.  t  5429.    Act  March  4,  1909,  c  821,  |  81,  35  Stat  1103. 

Notes  of  Decliinss 
(a   under   the   preceding  see-  Jurisdiction   nf  often  ie^See  TJ.  8.  v. 

Severino  (C.  C.  1903)   125  Fed.  949 

(Crim.  Code,  §  82.)  Shanghaiing  of  sailors  described; 
shment  for. 

ver,  with  intent  that  any  person  shall  perform  service 
of  any  kind  on  board  of  any  vessel  engaged  in  trade  and 
e  among  the  several  States  or  with  foreign  nations,  or  on 
any  vessel  of  the  United  States  engaged  in  navigating  the 
;  or  any  navigable  water  of  the  United  States,  shall  procure 
e,  or  attempt  to  procure  or  induce,  another,  by  force  or 
■  by  representations  which  he  knows  or  believes  to  be  untrue, 
the  person  so  procured  or  induced  is  intoxicated  or  under 
;nce  of  any  drug,  to  go  on  board  of  any  such  vessel,  or  to 
n  anywise  enter  into  any  agreement  to  go  on  board  of  any 
sel  to  perform  service  or  labor  thereon ;  or  whoever  shall ' 
y  detain  on  board  of  any  such  vessel  any  person  so  procured 
:d  to  go  on  board  thereof,  or  to  enter  into  any  agreement  to 
ard  thereof,  by  any  means  herein  defined ;  or  whoever  shall 
y  aid  or  abet  in  the  doing  of  any  of  the  things  herein  made 
,  shall  be  fined  not  more  than  one  thousand  dollars,  or  im- 
not  more  than  one  year,  or  both. 
June  28,  1900,  c.  35S3,  §S  1-3,  34  Stat.  551,  as  amended,  Act  March  2, 

I  2359,  34  Stat  1233.    Act  March  4,  1909,  c.  321,  I  82,  35  Stat  1103. 

Note*  of  Decision* 

Information.— Information  under  this 
section  held  demurrable.  U.  S.  v.  Do- 
mingo* (C.  C.  1911)  193  Fed.  263. 

(Crim.  Code,  §  83.)  Corporations  contributing  for  politi- 
slections;  penalty  for;  additional  to  officers. 

II  be  unlawful  for  any  national  bank,  or  any  corporation 
d  by  authority  of  any  law  of  Congress,  to  make  a  money 
tion  in  connection  with  any  election  to  any  political  of- 

shall  also  be  unlawful  for  any  corporation  whatever  to 
noney  contribution  in  connection  with  any  election  at  which 
rial  and  Vice-Presidential  electors  or  a  Representative  in 
i  is  to  be  voted  for,  or  any  election  by  any  State  legislature 
ited  States  Senator.  Every  corporation  which  shall  make 
tribution  in  violation  of  the   foregoing  provisions   shall   be 

more  than  five  thousand  dollars ;  and  every  officer  or  director 
jrporation  who  shall  consent  to  any  contribution  by  the  corpo- 

violation  of  the  foregoing  provisions  shall  be  fined  not  more 
:  thousand  dollars,  or  imprisoned  not  more  than  one  year, 

Jan.  26,  1907,  c.  420,  34  Stat.  804.    Act  March  4,  1909,  e.  321,  |  83,  35 

1103. 
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§  10252.  (Crim.  Code,  §  84.)  Hunting,  taking  eggs,  etc.,  c 
breeding  grounds;  punishment  for. 
Whoever  shall  hunt,  trap,  capture,  willfully  disturb,  or  kill  any 
bird  of  any  kind  whatever,  or  take  the  eggs  of  any  such  bird,  on 
any  lands  of  the  United  States  which  have  been  set  apart  01 
reserved  as  breeding  grounds  for  birds,  by  any  law,  proclamation 
or  executive  order,  except  under  such  rules  and  regulations  as  tht 
Secretary  of  Agriculture  may,  from  time  to  time,  prescribe,  sbal 
be  fined  not  more  than  five  hundred  dollars,  or  imprisoned  not  mon 
than  six  months,  or  both. 

Act  June  28,  1906,  c.  3S65,  34  Stat  636.  Act  March  4,  1909,  c  321,  f  84 
5  Stat.  1104. 

An  appropriation  for  the  enforcement  of  this  section  and  for  the  maiutenano 
of  reservation*  for  animals  and  for  the  purchase,  capture,  and  transportation  o 
game  for  national  reservations  was  made  by  the  agricultural  appropriate 
act  for  the  fiscal  year  ending  1914,  Act  March  4,  1913,  c  14S,  37  Stat.  847. 


CHAPTER  FIVE 
Offenses  Relating  to  Official  Duties 


10263.  Extortion   by   officials;     punisb- 


10254. 
10266. 


Receipting  for  larger  sums  than 
are  paid ;    punishment  for. 

Disbursing  officers  unlawfully 
using,  etc.,  public  mono; ;  pun- 
ishment for. 

Failure  of  depositaries  to  safely 
keep  public  deposits ;    punish- 


t  for. 


for. 


.  Failure  of   officer  to  render  ac- 
counts ;    punishment  for. 
10209.  Failure  to   deposit   as  required ; 
punishment   for. 

10260.  Persons  affected. 

10261.  Record    evidence    of    embezzle- 

ment. 

10262.  Prima  facie  evidence. 

10263.  Evidence  of  conversion. 

10264.  Banker,  etc.,  receiving  unauthor- 

ized deposit  of  public  money ; 
punishment  for. 

10265.  Embezzlement    by     internal-rev- 

enue  officer;    punishment   for. 

10266.  Officer   contracting   beyond   spe- 

cific appropriation. 

10267.  Court  officers   failing  to  deposit 

money,  etc.;  punishment  for; 
delivery  upon   security. 

10268.  Receiving  loan,  etc.,  from  court 

officer ;   punishment  for. 

10269.  Failure  to  make  returns  or  re- 

ports;   punishment  for. 

10270.  False  entries  in  accounts  or  rec- 

ords, or  false  reports  of  public 
or  trust  moneys  or  securities ; 
punishment. 

10271.  Aiding     in     obscene    literature 

trade,  etc. ;    punishment  for.  ■ 

10272.  Trading   in   public   property   by 

collecting    or    disbursing    offi- 
cer ;    punishment  for. 
(12642) 
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10273.  Court    officials    purchasing    fee 

at  less  than  face  value;  pan 
isbment  for. 

10274.  Falsely    certifying   as   to   recor 

of  deeds;    punishment. 

10275.  Other  false  certificates;   punish 

ment 
10278.  Steamboat  inspectors  taking  II 
legal   fees;    punishment  for. 

10277.  Pension  agents  taking  fee ;    pun 

ishment  for. 

10278.  Officers     interested     in     claim 

against  United  States;  pun 
ishment  for. 

10279.  Members  of  National   Guard  o 

District  of  Columbia  not  pro 
bibited  from  being  interests 
in  claims. 

10280.  Accepting,   etc.,   bribe   by    Mem 

ber  of  Congress;  punishmen 
for. 

10281.  Offering,  etc.,   bribe   to  Membe 

of  Congress ;    punishment  foi 

10282.  Member  of  Congress  taking  cor 

side  ration  for  procuring  cor 
tract,  etc. ;  offering  Membe 
of  Congress  consideration  t 
procure  contract,  etc ;  pur 
isbment  for;  contracts  vok 
able. 

10283.  Receiving    pay    by    Senator    o 

Member  of  Congress  in  mat 
ten  affecting  United  States 
punishment  for. 

10284.  Member  of   Congress   interests 

in  public  contracts;  punisl 
ment  for;  contract*  void;  rt 
payment,  etc. 
10286.  Making  official  contract  wit 
Member  of  Congress ;  punisl 
ment  for. 

10286.  Contracts  not  affected. 

10287.  Official  accepting  bribe;   punisl 

ment  for. 
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litlcal  contribution*  not  to  be  10202.  Punishment  for  violations. 

olicited  by  officer*  named.  10293.  Officials,  etc.,  giving  advance  in- 

litical  contributions  not  to  be  formation     of     crop     reports ; 

eceived  in  public  offices.  punishment  for;  actual  knowl- 

manity  from  official  proserin-  edge  required, 

ion.  10284.  Official   knowingly   inning  false 

ting  political  contribution*,  to  crop  reports;    punishment  for. 
ifficials. 

(Crim.  Code,  §  85.)     Extortion  by  officials;    punishment 

officer,  clerk,  agent,  or  employee  of  the  United  States,  and 
rson  representing  himself  to  be  or  assuming  to  act  as  such 
:lerk,  agent,  or  employee,  who,  under  color  of  his  office, 
),  agency,  or  employment,  or  under  color  of  his  pretended 
ned  office,  clerkship,  agency,  or  employment,  is  guihy  of 
i,  and  every  person  who  shall  attempt  any  act  which  if 
;d  would  make  him  guilty  of  extortion,  shall  be  fined  not 
an  five  hundred  dollars,  or  imprisoned  not  more  than  one 
both. 
i.  I  6481,  *■  amended,  Act  June  28,   1806,  c.  3574,  34  Stat.  646.     Ant 

4,  1909,  c.  321,  |  86,  35  Stat.  1104. 

Notes  of 
a*  la  foroe  li  AlMktv-R.  8. 
mbodied  herein),  defining  the 
extortion  under  color  of  of- 
passed  after  the  cession  of 

in  force  there  from  tbe  time 
sage.  U.  8.  v.  Ctirr  (D.  0. 
L  Cas.  No.  14,730. 

within  meaning  of  statute.— 
l  appointed  by  tbe  Commis- 
Pensions  under  section  9106, 
ot  an  officer.  U.  a  v.  Ger- 
178}  99  U.  8.  508,  26  L.  Ed. 
ee  v.  U.  8.  (1S87)  22  Ct  CL 


7  imposed  to  have  supervi- 
public  land*,  and  tbe  duty 
in  tbe  commissioner  of  tbe 
nd  office  under  the  supervi- 
se secretary,  necessarily  re- 
eae  officers  to  act  by  and 
le  agency  of  others,  and  the 
•mploy  these  agents  ia  inci- 
the  obligation  to  enforce  the 
ipecial  agent  of  the  general 
!,  whether  appointed  by  tbe 
of  the  interior  or  by  the 
ner,  is  not  an  officer  within 
ng  of  R.  S.  |  6481  (embodied 
>roviding  for  punishment  of 
-  of  the  United  States  guilty 
on  under  color  of  office.  U. 
erhoU  (D.  C.  1904)  133  Fed. 

oust-  art  2,  S  2,  cl.  2,  provid- 
ill  officers  shall  be  appointed 
esident,  by  and  with  tbe  ad- 
le  Senate,  or  Congress  may 
i pp ointment  of  such  inferior 
i  they  think  proper  in  the 
alone,  in  the  courts,  or  in  the 
departments,  a  special  agent 
ad  Department  of  tbe  United 
'pointed  under  Appropriation 
4,  1897,  c  2,  80  Stat  32,  to 
expense*  of  protecting  timber 


Decision* 
on  public  lands,  but  providing  no  fixed 
salary,  tenure  of  office,  or  person  with 
power  to  appoint  was  not  an  officer  of 
the  United  States,  within  R.  S.  j  5481 
(embodied  herein).  United  States  v. 
Schlierhob  (D.  C.  1905)  137  F.  616. 

Extortion  ■■  aenoral.— Laboring  to 
exact  fees  from  one  party  after  having 
received  them  from  another  is  not  ex- 
tortion. U.  a  v.  Chenault  (0.  C. 
1813)  Fed.  Cas.  No.  14,791. 

Extortion  is  the  unlawful  taking  by 
any  officer,  by  color  of  bis  office,  of  any 
money  or  thing  of  value  that  is  not  due 
him,  or  more  than  is  due,  or  before 
it  is  due.  U.  S.  v.  Waits  (D.  C.  1870) 
Fed.  Cas.  No.  16.631. 

The  word  "extortion"  implies  that  the 
money  paid  wa*  extorted  on  tbe  part  of 
the  one  receiving  it,  and  was  paid  un- 
willingly by  the  one  paying  it,  and  the 
mere  taking  of  illegal  fees  by  an  officer 
of  the  United  States  is  not  extortion. 
U.  S.  v.  Harned  (D.  C.  1890)  43  Fed. 
376,  377. 

Offense  dependent  on  knowledge.— 
An  officer  is  not  guilty  of  extortion  in 
collecting  greater  fees  than  those  al- 
lowed by  law,  unless  he  did  so  with 
knowledge  that  he  was  violating  tbe 
law.  U.  8.  t.  Highleyman  (D.  G.  1876) 
Fed.  Cas.  No.  16,361. 

Extortion  by  register  ot  land  office. 
—A  register  of  a  land  office  cannot 
lawfully  act  as  attorney  for  an  appli- 
cant for  a  patent,  and  where,  acting 
as  such,  he  receives  a  gross  sum  as 
compensation  for  services  in  both  ca- 
pacities in  excess  of  legal  fees  as  reg- 
ister, he  is  guilty  of  extortion.  U.  8. 
T.  Waits.  <D.  C.  1876)  Fed.  Cae.  No. 
16,631. 

Chinese     Inspector.— A     Chinese     in- 
spector, appointed  by  the  treasury  de- 
(12643) 
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partment  to  assist  the  collector  of  a 
port  in  enforcing  the  Chinese  exclu- 
sion laws,  is  not  a  person  acting  un- 
der authority  of  any  "revenue"  or 
"customs"  law,  within  the  meaning  of 
section  5889,  ante,  or  of  section  5890, 
ante,  so  as  to  be  subject  to  indictment 
'  thereunder  for  extorting  money  under 
color  of  his  office.  The  words  "extor- 
tion or  willful  oppression  under  color 
of  law,"  and  the  knowingy  demanding 
"other  or  greater  sums  than  are  au- 
thorized by  law/'  or  the  receiving  "any 
fee,  compensation  or  reward,  except 
as  by  law  prescribed,  for  the  perform- 
ance of  any  duty"— illegal  acts  describ- 
ed in  subdivisions  1  and  2  of  section 
5889,  ante, — refer  to  offenses  commit- 
ted by  officers  or  agents  "appointed 
and  acting  under  the  authority  of  any 
revenue  law  of  the  United  States." 
The  accused,  in  his  capacity  of  Chi- 
nese inspector,  did  not  act  under  any 
law  that  could  properly  be  regarded  as 
a  revenue  law.  He  was  appointed  pur- 
suant to  acts  of  congress  appropriating 
money  to  be  used  by  the  treasury  de- 
partment "to  prevent  unlawful  entry  of 
Chinese."  Williams  v.  U.  S.  (1897) 
18  Sup.  Ct  92,  94,  168  U.  S.  382,  42 
L.  Ed.  509,  reversing  (D.  C.  1886)  76 
Fed.  223. 

A  Chinese  inspector  may  be  prosecut- 
ed for  extorting  money  under  color  of 
his  office,  under  this  section,  which  pro- 
vides for  the  punishment  of  "every  of- 
ficer of  the  United  States"  who  is  guilty 
of  extortion,  etc.,  except  those  officers 
and  agents  otherwise  specially  provid- 
ed for.  Id. 
One   appointed  inspector  under   the 


customs  laws,  but  designated  and  act- 
ing as  inspector  of  Chinese  immigrants, 
is  within  section  23  of  Act  Feb.  8, 
1875,  declaring  that  existing  laws  for 
the  punishment  of  acts  committed  by 
internal  revenue  or  treasury  officers 
shall  apply  to  "all  persons  whomsoever, 
employed,  appointed,  or  acting  under 
authority  of  any  internal  revenue  or 
customs  laws,  when  such  persons  are 
designated  or  acting  as  officers  br  dep- 
uties," and  is  indictable  under  section 
5889,  ante,  for  extortion,  or  receiving 
illegal  fees.  U.  S.  v.  Williams  (D.  a 
1896)  76  Fed.  223. 

Consolidation    of    Indictments.— Two 

indictments  against  the  same  person, 
charging  him  with  extorting  money  on 
different  occasions  from  two  different 
persons,  under  color  of  his  office,  may 
be  consolidated.  Williams  v.  U.  S. 
(1897)  18  Sup.  Ct.  92,  95,  168  U.  8. 
382,  42  L.  Ed.  509. 

Evidence.-— On  prosecution  of  a  Unit- 
ed States  officer  for  extortion,  under 
this  section,  proof  that  money  in  ex- 
cess of  legal  fees  was  received  by  de- 
fendant, and  that  in  receiving  the  mon- 
ey he  acted  in  an  official  capacity  and 
corruptly,  is  not  sufficient  to  warrant  a 
conviction,  without  evidence  tending  to 
prove  that  the  excess  waa  exacted  by 
the  defendant,  and  not  paid  voluntarily. 
U.  S.  v.  Harned  (D.  a  1S90)  43  Fed. 
376. 

Cited  without  definite  application, 
Wechsler  v.  U.  S.  (1907)  158  Fed.  579, 
86  C.  C.  A.  37;  Scully  v.  U.  S.  (a  a 
1890)  193  Fed.  185. 


§  10254.  (Crim.  Code,  §  86.)  Receipting  for  larger  sums  than  are 
paid ;  punishment  for. 
Whoever,  being  an  officer,  clerk,  agent,  employee,  or  other  per- 
son charged  with  the  payment  of  any  appropriation  made  by  Con- 
gress, shall  pay  to  any  clerk  or  other  employee  of  the  United  States 
a  sum  less  than  that  provided  by  law,  and  require  such  employee  to 
receipt  or  give  a  voucher  for  an  amount  greater  than  that  actually 
paid  to  and  received  by  him,  is  guilty  of  embezzlement,  and  shall  be 
fined  in  double  the  amount  so  withheld  from  any  employee  of  the 
Government  and  imprisoned  not  more  than  two  years. 

R.S.|  548a    Act  March  4,  1909,  c.  321,  f  86,  35  Stat  1105. 


Notes  of 

Offense  by  postmaster.— A  postmas- 
ter at  an  experimental  free  delivery  of- 
fice is  an  officer  charged  with  payment 
of  an  appropriation  made  by  congress, 
and  hence  is  subject  to  indictment,  un- 
der R.  S.  {  5483  (embodied  herein),  for 
underpayments  to  a  letter  carrier,  and 
for  requiring  vouchers  for  sums  great- 
er than  such  payments.  TJ.  S.  v.  May- 
ers (D.  C.  1896)  81  Fed.  159. 


Decisions 

Indictment.  —  An  indictment  under 
this  section  which  stated  that  defend- 
ant was  instrumental  in  prosecuting  a 
certain  person's  claim  for  a  pension, 
and  wrongfully  withheld  certain  moneys 
of  the  pensioner,  waa  sufficient,  with- 
out setting  forth  the  particular  circum- 
stances in  which  such  instrumentality 
consisted.  U.  S.  v.  Connally  (D.  G. 
1880)  1  Fed.  779,  780. 


§  10255.  (Crim.  Code,  §  87.)     Disbursing  officers  unlawfully  using, 

etc.,  public  money ;  punishment  for. 

Whoever,  being  a  disbursing  officer  of  the  United  States,  or  a 

person  acting  as  such,  shall  in  any  manner  convert  to  his  own 

use,  or  loan  with  or  without  interest,  or  deposit  in  any  place  or  in 
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ier,  except  as  authorized  by  law,  any  public  money  intrusted 
or  shall,  for  any  purpose  not  prescribed  by  law,  withdraw 

Treasurer  or  any  assistant  treasurer,  or  any  authorized  de- 
or  transfer,  or  apply,  any  portion  of  the  public  money  In- 
3  him,  shall  be  deemed  guilty  of  an  embezzlement  of  the 
a  converted,  loaned,  deposited,  withdrawn,  transferred,  or 
nid  shall  be  fined  not  more  than  the  amount  embezzled,  or 
:d  not  more  than  ten  years,  or  both. 

|  6488.     Act  March  4,  1909,  c.  321,  |  87,  36  Stat.  1100. 


Notes  of 
by  arny  officers.— An  arm; 
■barge  of  river  and  harbor 
nts,  who  pays  out  the  money 
his  order,  and  control  on 
untB,  re  presented  by  false 
lently  certified  vouchers  pur- 
be  issued  as  against  the  ap- 
for  the  improvements, 
,cys.  to  his  knowledge,  are 
>r  owing  from  the  United 
the  parties  paid,  or  to  any 
ppliea  to  a  purpose  not  pre- 
law public  moneys  of  the 
ttes,  within  the  meaning  of 
88  (embodied  herein).  Car- 
■laugtiry  (1002)  22  Sup.  Ct. 
83  U.  8,  365,  46  L.  Ed.  236, 
rder  (C.  C.  1900)  105  Fed. 

le  sixty-seoond  article,  pro- 
all  crimes  not  capital,  which 
i  soldiers  may  be  guilt?  of, 
ned  in  the  foregoing  articles, 

taken  cognizance  of  by  a 
ial.  and  "punished  at  the  dis- 

the  court";  and  R.  8.  | 
idled  herein),  providing  that 
liming  officer,  who,  for  any 
>t  prescribed  by  law,  trans- 
ition any  money  intrusted  to 
;med  guilty  of  an  embezxle- 

may   be   punished   both   by 

imprisonment," — where  an 
the  army  has  been  found 
a  court-martial  of  willfully 
is  ting  money  appropriated 
is    for    the    improvement    of 

harbors,  the  court  has  an- 
mpose  a  penalty,  both  by  line 
lonment.      In   re   Carter   (C. 
7  Fed.  496. 
nse    of    embezzlement    by    a 

officer  of  the  United  States 
in   It.    S.   8   MRS   (embodied 

broader  than  that  defined 
the    first,   fourth,   or   ninth 

of  the  sixtieth  article  of 
lUCh    offense,   at  least  if   not 

narrower  definition  of  the 
dele,  is  punishable  under  the 
d   article    wbicb    covers    all 

the  prejudice  of  good  order 
ry  discipline,  "though  not 
in  the  foregoing  articles." 
ilcClaughry  <C.  C.  1900)  105 
irder  affirmed  (1902)  22  Sup. 
(3  U.  S.  365,  46  L,  Ed.  236. 
■edings  by  a  court-martial 
officer  of  the  army,  a  charge 


Decisions 
of  embezzlement  BB  defined  by  R.  S. 
|  5488  (embodied  herein),  is  supported 
by  a  specification  which  seta  forth  that 
the  accused  waa  a  disbursing  officer  of 
the  United  States,  and  as  such  was  in- 
trusted with  certain  public  money, 
which  he  willfully  and  knowingly  caus- 
ed to  be  paid  on  false  accounts,  the 
amounts  paid  not  being  due  or  owing  by 
the  United  States  to  the  parties  to 
whom  the  payments'  were  made,  as  he 
well  knew.     Id. 

Offenses  by  naval  officers.— The  will- 
ful use  of  government  funds  by  a  pay 
officer  of  the  navy  for  the  purpose  of 
cashing  a  certificate  of  deposit  as  an 
accommodation  to  a  personal  friend 
constitutes  embezzlement  under  the 
provisions  of  sections  87  and  89  of  the 
Criminal  Code.  (1812)  29  Op.  Atty. 
Gen.  5G3. 

The  overpayment  by  a  pay  officer  of 
the  navy  to  himself  from  public  funds, 
where  the  officer  is  guilty  of  such  neg- 
ligence or  indifference  as  to  indicate  a 
willful  disregard  of  the  duties  imposed 
upon  him  by  law  with  respect  to  the 
safe-keeping  of  the  moneys  in  bis 
charge,  is  in  violation  of  sections  87 
and  89  of  the  Criminal  Code.     Id. 

The  willful  witbdrawing  of  public 
funds  by  a  pay  officer  of  the  navy  for 
bis  personal  use  while  absent  from  his 
station  of  duty,  even  though  there  be 
no  intention  on  his  part  to  defraud  the 
United  States  and  tbe  funds  withdrawn 
are  subsequently  replaced,  is  a  violation 
of  the  provisions  of  sections  87  and  89 
of  the  Criminal  Code.     Id. 

Limitations.— Section  1708.  ante,  is 
applicable  to  offenses  described  in  this 
section.  Greene  v.  U.  S.  (1907)  154 
Fed.  401,  411,  85  C.  C.  A.  251,  cer- 
tiorari denied  (1907)  28  Sup.  Ct.  261, 
207  U.  S.  596,  52  L.  Ed.  357. 

Indictment.— An  indictment  against  a 
public  officer  for  embezzlement  of  pub- 
lic funds  need  not  state  what  kind  of 
money  was  embezzled — whether  coin, 
and,  if  so,  whether  gold  or  silver,  or 
bills,  or  of  what  denominations,  and 
how  many  of  esch.  U.  S.  v.  Borne- 
mann  (C.  C.  1888)  38  Fed.  257. 

Cltsd  without  definite  ap  pi  I  cation. 
Rose  v.  Roberts  (1900)  99  Fed.  948, 
949,  40  C.  C.  A.  199;  U.  S.  v.  Jessup 
(D.  C.  1883)  15  Fed.  790,  793. 
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§  10256.  (Crim.  Code,  §  88.)  Failure  of  depositaries  to  safely 
keep  public  deposits;  punishment  for. 
If  the  Treasurer  of  the  United  States  or  any  assistant  treasurer, 
or  any  public  depositary,  fails  safely  to  keep  all  moneys  deposited 
by  any  disbursing  officer  or  disbursing  agent,  as  well  as  all  moneys 
deposited  by  any  receiver,  collector,  or  other  person  having  mon- 
ey of  the  United  States,  he  shall  be  deemed  guilty  of  embezzle- 
ment of  the  moneys  not  so  safely  kept,  and  shall  be  fined  in  a  sum 
equal  to  the  amount  of  money  so  embezzled  and  imprisoned  not  more 
than  ten  years. 

R.  S.  §  5489.    Act  March  4,  1900,  c.  821,  §  88.  35  Stat.  1105. 


Notes  of 

Embezzlement  by  assistant  paymas- 
ter of  the  navy.— An  assistant  paymas- 
ter in  the  navy,  charged  with  the  duty 
of  keeping  safely  money  intrusted  to  his 
care,  who  was  furnished  a  safe  with 
combination  locks  on  both  the  outer 
and  inner  doors  for  the  safe- keeping 
of  his  money,  and  who,  after  remov- 
ing the  lock  from  the  inner  door  of  the 
safe  and  failing  to  lock  the  outer  door, 


Decisions 

left  the  vessel,  knowing  the  condition 
of  the  safe,  and  as  a  result  a  portion  of 
the  money  was  lost,  is  chargeable  with 
negligence  equivalent  to  a  criminal  in- 
tent, and  is  guilty  of  embezzlement  un- 
der the  provisions  of*  this  section. 
(1910)   28  Op.  Atty.  Gen.  286. 

Cited  without  definite  application, 
U.  S.  v.  Jessup  (D.  G.  1883)  15  Fed. 
790,  793. 


§  10257.  (Crim.  Code,  §  89.)     Custodian  failing  to  keep,  etc.,  pub- 
lic moneys ;  punishment  for. 
Every  officer  or  other  person  charged  by  any  Act  of  Congress 
with  the  safe-keeping  of  the  public  moneys,  who  shall  loan,  use, 
or  convert  to  his  own  use,  or  shall  deposit  in  any  bank  or  exchange 
for  other  funds,  except  as  specially  allowed  by  law,  any  portion  of 
the  public  moneys  intrusted  to  him  for  safe-keeping,  shall  be  guilty 
of  embezzlement  of  the  money  so  loaned,  used,  converted,  deposited, 
or  exchanged,  and  shall  be  fined  in  a  sum  equal  to  the  amount  of 
money  so  embezzled  and  imprisoned  not  more  than  ten  years. 
B.  S.  {  5490.    Act  March  4,  1909,  c  321,  ft  89,  36  Stat  1105. 

Notes  of  Decisions 


3. 


6. 

7. 
8. 
9. 


Persons  to  whom  statute  applies  in  gen- 
eral. 

Clerks  in  treasury  department. 

Deputy  collector  as  "public  officer." 
4.    Clerk  of  court. 

6.    "Public    moneys*'    within    meaning    of 
statute. 

Use  of  moneys  for  private  purpose. 

Overpayment  to  self. 

Cashing  certificate  of  deposit. 

Loan  by  officer. 

10.  Indictment. 

11.  Evidence. 

12.  Punishment. 

I.  Persoss  to  whom  statute  applies 
in  general.— The  terms  employed  in  sec- 
tion 16  of  the  act  of  1846  to  desig- 
nate the  persons  liable  under  it  are 
not  limited  to  principal  officers.  U.  S. 
v.  Hart  well  (1867)  6  Wall.  385,  395, 
18  L.  Ed.  830. 

Act  Aug.  13,  1841,  and  Act  Aug.  6, 
1846,  apply  to  persons  intrusted  by 
law  with  the  legal  possession  of  pub- 
lic moneys,  and  not  to  those  subor- 
dinates who,  not  being  intrusted  with 
such  possession,  may  be  punished  for 
fraudulent  conversion.  U.  S.  v.  Hutch- 
inson (D.  C.  1848)  Fed.  Cas.  No.  15»- 
432. 

W.  having  been  constituted  an  attor- 


ney by  certain  Indians  to  collect  from 
the  government  claims  for  back  pay 
and  bounty  due  them  for  military  serv- 
ices, he  was,  upon  executing  a  bond 
to  the  United  States  conditioned  for 
the  faithful  performance  of  his  duties 
as  such  attorney,  and  filing  the  same 
in  the  Interior  Department,  also  em- 
powered as  a  special  agent  of  that  de- 
partment, without  compensation  (ex- 
cept such  fees  as  were  then  or  might 
thereafter  be  authorized  by  said  de- 
partment), to  collect  and  pay  over  to 
the  said  Indians  their  claims.  The  ap- 
pointment as  such  special  agent  was 
not  made  in  pursuance  of  any  law  of 
congress.  Held,  that  W.  did  not  be- 
come, by  virtue  of  that  appointment, 
or  by  the  execution  of  the  bond,  an 
officer  of  the  United  States  within  the 
meaning  of  section  16  of  the  act  of 
August  6,  1846  (chapter  90),  and  sub- 
ject to  prosecution  thereunder;  but 
advised  that  the  Secretary  of  the  In- 
terior may  proceed  by  civil  action  on 
the  bond  for  any  breach  of  its  condi- 
tions, and  seek  the  recovery  of  what- 
ever damages,  if  any,  the  Government 
has  thereby  sustained.  (1871)  13  Op. 
Atty.  Gen.  588. 
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2.  Clerks  la  treasury   department.— 

A  clerk  appointed  by  a  United  States 
assistant  treasurer  held  to  be  an  of- 
ficer within  the  meaning  of  the  act  of 
1846.  U.  S.  v.  Hartwell  (1867)  6  Wall. 
385,  393,  18  L.  Ed.  830. 

One  appointed  under  Act  Jan.  18, 
1837,  as  clerk  to  the  treasurer  of  the 
mint,  is  not  indictable,  under  Act  Aug. 
13,  1841,  and  Act  Aug.  6,  1846,  for  em- 
bezzling public  moneys.  U.  S.  v.  Hutch- 
inson (D.  C.  1848)  Fed.  Cas.  No.  15,- 
432. 

A  clerk  appointed  by  the  direction 
and  with  the  approbation  of  the  secre- 
tary of  the  treasury  at  a  fractional 
currency  counter  of  a  subtreasury  de- 
partment is  an  officer  of  the  United 
States.  U.  S.  v.  Bloomgart  (D.  O. 
1868)  Fed.  Cas.  No.  14.612. 

3.  Deputy  collector  as  "public  of* 
tcer."— A  deputy  collector  is  a  "pub- 
lic officer,"  within  the  meaning  of  the 
act  of  1846  relating  to  the  embezzle- 
ment by  public  officers  of  public  mon- 
eys intrusted  to  them.  U.  S.  v.  Bow- 
erman  (D.  C.  1871)  Fed.  Cas.  No.  14,- 
630. 

4.  Clerk  of  court.— A  clerk  of  a  fed- 
eral district  court  cannot  be  charged 
with  embezzling  the  surplus  fees  and 
emoluments  of  his  office  until  he  re- 
fuses or  fails  to  tnake  his  half-yearly 
return,  or  to  pay  over  the  surplus 
shown  to  exist  by  such  return  or  the 
audit  thereof,  even  if  such  surplus  fees 
and  emoluments  can  in  any  event  be 
the  subject  of  embezzlement.  U.  S.  v. 
Mason  (1910)  31  Sup.  Ct  28,  218  U. 
a  517,  54  L.  Ed.  1133. 

5.  "Public  moneys"  within  meaning 
of  statute.— The  duty  of  a  clerk  of  a 
federal  district  court  to  pay  over  to 
the  United  States  the  surplus  fees  and 
emoluments  of  his  office,  which  his  half- 
yearly  return  or  the  audit  thereof 
•hows  to  exist  over  and  above  compen- 
sation and  allowances  authorized  by 
law  to  be  retained  by  him,  is  not  gov- 
erned by  the  statutes  relating  to  the 
embezzlement  of  "public  money,"  or 
"money  or  property  of  the  United 
States";  but  such  fees  or  emoluments 
are  received  by  the  clerk  not  as  mon- 
ey or  property  belonging  to  the  United 
States,  but  as  the  amount  allowed  to 
him  for  his  compensation  and  office 
expenses  under  the  statutes  defining 
his  rights  and  duties,  and  with  the  re- 
spect to  the  amount  payable  when  the 
return  is  made  the  clerk  is  not  a  trus- 
tee, but  a  debtor.  U.  S.  v.  Mason 
(1910)  31  Sup.  Ct  28,  218  U.  S.  517, 
54  L.  Bd.  1133. 

Moneys  collected  from  engineers  and 
pilots  under  the  act  of  1852,  and  the 
proceeds  of  forfeited  goods  under  the 
revenue  laws,  paid  to  the  deputy  collec- 
tor, are  "public  moneys,"  within  tho 
statute.  U.  S.  v.  Bowerman  (D.  OL 
1871)  Fed.  Gas.  No.  14,630. 


6.  Use  of  moneys  for  private  pur- 
pose.—It  is  unlawful  for  an  officer 
charged  with  the  safe-keeping  of  mon- 
eys to  use  the  same  for  his  own  pri- 
vate purposes.  U.  S.  v.  Dimmick  (D. 
C.  1901)  112  Fed.  350,  affirmed  (1902) 
116  Fed.  825,  54  C.  C.  A.  329. 

The  willful  withdrawing  of  public 
funds  by  a  pay  officer  of  the  navy  for 
his  personal  use  while  absent  from  his 
station  of  duty,  even  though  there  be 
no  intention  on  his  part  to  defraud  the 
United  States  and  the  funds  withdrawn 
are  subsequently  replaced,  is  a  viola- 
tion of  the  provisions  of  sections  87 
and  89  of  the  Criminal  Code.  (1912) 
29  Op.  Atty.  Qen.  563. 

7.  Overpayment  to  self-— The  over- 
payment by  a  pay  officer  of  the  navy  to 
himself  from  public  funds,  where  the 
officer  is  guilty  of  such  negligence  or 
indifference  as  to  indicate  a  willful  dis- 
regard of  the  duties  imposed  upon  him 
by  law  with  respect  to  the  safe-keep- 
ing of  the  moneys  in  his  charge,  is  in 
violation  of  sections  87  and  89  of  the 
Criminal  Code.  (1912)  29  Op.  Atty. 
Gen.  563. 

8.  Cashing    certificate    of    deposit.— 

The  willful  use  of  government  funds 
by  a  pay  officer  of  the  navy  for  the 
purpose  of  cashing  a  certificate  of  de- 
posit as  an  accommodation  to  a  person- 
al friend  constitutes  embezzlement  un- 
der the  provisions  of  sections  87  and 
89  of  the  Criminal  Code.  (1912)  29 
Op.  Atty.  Gen.  563. 

9.  Loan  by  officer.— On  the  unlawful 
loan  of  public  moneys  by  a  public  offi- 
cer to  persons  having  knowledge  of  the 
fact,  both  lender  and  borrower  are  prin- 
cipals and  are  equally  guilty.  U.  S.  v. 
Hartwell  (O.  C.  1869)  Fed.  Cas.  No. 
15,318. 

10.  Indictment.— Neither  an  excep- 
tion nor  a  proviso  is  contained  in  the 
act  defining  the  offense  (Act  Aug.  6, 
1846,  §  16),  and  an  indictment  alleging 
every  ingredient  of  the  offense  is  not 
demurrable  merely  because  another 
act  provides  that  no  person  shall  be 
prosecuted  unless  the  indictment  is 
found  within  a  specified  time  from  the 
time  of  the  commission  of  the  offense. 
U.  S.  v.  Cook  (1872)  17  Wall.  168,  177, 
21  U  Ed.  538. 

An  allegation  that  defendant,  "then 
and  there  being  an  officer  of  the  United 
States,  having  the  safe-keeping  and  dis- 
bursement of  public  moneys,  *  *  • 
did  then  and  there  knowingly,  willfully, 
and  feloniously  convert  and  embezzle 
a  portion  of  said  public  moneys  intrust- 
ed to  him,"  states  defendant's  official 
character  directly,  and  not  by  way  of 
recital  merely.  U.  S.  v.  Bornemann  (C. 
C.  1888)  36  Fed.  257. 

A  count  which  omits  to  state  what  of- 
fice defendant  held  is  demurrable.     Id. 

An  allegation  in  an  indictment  against 
a  cashier  of  an  assistant  treasurer  for 
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embezzling  public  funds,  that  the  mon- 
ey was  on  deposit  with  the  assistant 
treasurer,  does  not  negative  defendant's 
possession  and  control  in  such  sense  as 
to  render  its  appropriation  an  embezzle- 
ment, since,  under  the  law,  of  which 
the  court  will  take  notice,  he  was  an 
officer  of  the  United  States,  and  not  a 
mere  servant  or  agent  of  the  assistant 
treasurer,  and  it  was  his  duty  to  take 
charge  of  and  handle  the  money.  Id. 
An  indictment  against  a  public  offi- 
cer for  embezzlement  of  public  funds 
need  not  state  what  kind  of  money  was 
embezzled,  whether  coin,  and  if  so, 
whether  gold  or  silver,  or  bills,  or  of 
what  denominations,  and  how  many  of 
each.    Id. 

II.  Evidence.— On  the  trial  of  an  as- 
sistant postmaster  for  embezzlement  of 
money  belonging  to  the  United  States, 
quarterly  reports  of  the  office,  shown 
to  be  in  the  handwriting  of  the  defend- 


ant, and  to  have  been  prepared  by  him, 
although  signed  by  the  postmaster, 
when  properly  certified  as  required  by 
R.  S.  j  889,  ante,  f  1502,  are  admissible 
against  the  defendant  to  establish  the 
amount  of  money  with  which  the  office 
was  chargeable.  McBride  v.  U.  3. 
(1900)  101  Fed.  821,  42  C.  a  A.  3a 

12.  Punishment.— For  the  crime  of 
embezzlement  by  a  federal  officer  the 
court  sentenced  the  convicted  person  to 
confinement  for  six  years  at  hard  labor, 
and  to  pay  a  fine  to  the  extent  of  his 
embezzlements.  U.  S.  v.  Bloomgart 
(D.  C.  1868)  Fed.  Cas.  No.  14,613. 

Cited  without  definite  application, 
U.  S.  v.  Germaine  (1878)  99  U.  S.  508, 
510,  25  L.  Ed.  482;  U.  S.  v.  JesRup  (a 
C.  1883)  15  Fed.  790,  793;  United 
States  Fidelity  &  Guaranty  Co.  v.  Title 
Guaranty  &  Surety  Co.  (D.  O.  1912) 
200  Fed.  443. 


§  10258.  (Crim.  Code,  §  90.)     Failure  of  officer  to  render  accounts; 
punishment  for. 

Every  officer  or  agent  of  the  United  States  who,  having  received 
public  money  which  he  is  not  authorized  to  retain  as  salary,  pay, 
or  emolument,  fails  to  render  his  accounts  for  the  same  as  provided 
by  law  shall  be  deemed  guilty  of  embezzlement,  and  shall  be  fined 
in  a  sum  equal  to  the  amount  of  the  money  embezzled  and  im- 
prisoned not  more  than  ten  years. 

R.  S.  {  5491.    Act  March  4,  1909,  c.  321,  §  90,  35  Stat.  1105. 

Notes  of  Decisions 


See  notes  under  preceding;  section. 

Use  of  moneys  for  private  purpose.— 
It  is  unlawful  for  an  officer  charged 
with  the  safe-keeping  of  moneys  to  use 
the  same  for  his  own  private  purposes. 
U.   S.  ▼.  Dimmick    (D.  C.   1901)    112 


Fed.  350,  affirmed  (1902)  116  Fed.  825, 
54  O.  C.  A.  329. 

Cited  without  definite  application, 
U.  S.  v.  Germaine  (1878)  99  U.  S.  508, 
510,  25  L.  Ed.  482;  U.  S.  v.  Jessup  (D. 
C.  1883)  15  Fed.  790,  793. 


§  10259.  (Crim.  Code,  §  91.)  Failure  to  deposit  as  required;  pun- 
ishment for. 
Whoever,  having  money  of  the  United  States  in  his  possession 
or  under  his  control,  shall  fail  to  deposit  it  with  the  Treasurer, 
or  some  assistant  treasurer,  or  some  public  depositary  of  the  Unit- 
ed States,  when  required  so  to  do  by  the  Secretary  of  the  Treasury, 
or  the  head  of  any  other  proper  department,  or  by  the  accounting 
officers  of  the  Treasury,  shall  be  deemed  guilty  of  embezzlement 
thereof,  and  shall  be  fined  in  a  sum  equal  to  the  amount  of  money 
embezzled  and  imprisoned  not  more  than  ten  years. 

B.  S.  §  5492.    Act  March  4,  1909,  c.  321,  §  91,  35  Stat.  1105. 

Notes  of  Decisions 


See  notes  under  f  10257,  ante. 

Necessity  of  actual   embezzlement.— 

The  offense  denounced  by  this  section 
may  be  complete  without  any  actual 
embezzlement,  and  is  committed  where 
there  is  a  willful  and  felonious  failure 
to  comply  with  a  specified  requirement 
of  the  secretary  of  the  treasury,  or  the 
head  of  a  department,  as  to  deposits  of 
moneys  of  the  United  States.  Dimmick 
v.  U.  S.  (1903)  121  Fed.  638,  57  C.  C. 
A.  664,  writ  of  certiorari  denied  (1903) 
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24  Sup.  Ct.  846,  191  U.  S.  574,  48  h. 
Ed.  308. 

Requirement  of  deposit.— In  a  prose- 
cution of  a  clerk  in  the  United  States 
mint  under  this  section,  a  general  regu- 
lation of  the  treasury  department  re- 
quiring the  moneys  to  be  deposited  on 
the  last  day  of  each  quarter  in  wbicb 
they  were  received  constituted  a  suffi- 
cient requirement  by  the  secretary  of 
the  treasury  for  the  deposit  of  the  mon- 
ey.   Dimmick  v.  U.  S.  (1903)  121  Fed. 
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0.  A.  664,  affirming  Judg- 
.  Dimmick  (D.  G.  1901)  112 
id  writ  of  certiorari  denied 

V.  S.   (1903)   24  Sup.  Ct 
S.  574,  48  L.  Ed.  308. 
tate   an   offense   under    this 
i  not  necessary  that  a  per- 

moneji   ill    bis   possession 

been  "required"  to  deposit 

a  specific  order  directed  to 
he  failed  to  obey,  but  such 

may  be  made  by  a  general 
ulation  of  the  treasui?  de- 
rquiring  such  moneys  to  be 
:  stated  times,  and  a  willful 
comply  with  such  rule  is 
statute.*  U.  S.  v.  Dimmick 
)  112  Fed.  350,  judgment  af- 
]ick  v.  U.  S.  (1902)  116  Fed. 
J.  A.  329.  writ  of  certiorari 
■3)  23  Sup.  Ct.  850,  189  U. 
x  Ed.  923.  n 

MS  and  smolun tints  af  of- 
k  of  a  federal  district  court 
charged  with  embezzling  the 
j  and  emoluments  of  bis  of- 

refuses  or  fails  to  make  his 
return,  or  to  pay  over  the 
wn  to  exist  by  sucb  return 
t  thereof,  even  if  sucb  sur- 
md  emoluments  can  in  any 
le  subject  of  embezzlement. 
ison  (1910)  31  Sup.  Ct  28, 
ilT.  54  L.  Ed.  1133. 

t. Where    an    indictment 

;overnment  clerk  for  failing 
noney  when  required  by  the 
.f  the  treasury,  as  required 
ion.  charged  that  the  money 
•i  by  defendant  on  Decern  - 
00,  and  that  it  was  in  his 
on  December  31, 1900,  which 
t  day  of  the  quarter  in  which 
posit  the  same  in  compliance 
ilea  of  the  treasury  depnrt- 
that  defendant  (ailed  to  de- 
ame  on*  that  day,  it  was  not 
te  on  the  ground  that  it  did 

the  accused  with  failure  to 
■  money,  but  merely  charged 
>  deposit  on  a  specified  date. 
.  U.  S.  (1903)  121  Fed.  038, 

A.  664,  affirming  judgment 
mmick  (D.  C.  1901)  112  Fed. 
rit  of  certiorari  denied  Dim- 
S.  (1903)  24  Sup.  Ct.  846, 
574,  48  L.  Ed.  308. 
n  indictment  alleged  that  de- 
s  a  clerk  in  the  United  Stales 
as  such  clerk  be  bad  in  his 

certain  money,  for  tbe  fait- 
>fiit  which,  as  required  by  this 

was  indicted,  it  was  not  ob- 
for  failure  to  describe  the 
icb  it  was  claimed  defendant 
e  posit.     Id. 

tmont  in  the  language  of  this 
possibly  open  to  the  criticism 
h  not  charge  that  the  failure 
was  willful  and  intentional,  if 
toed  that  aucb  a  mental  state 
utial  dement  of  the  offense. 


Higgina  v.  U.  S.  (1911)  185  Fed.  710, 
108  C.  C.  A.  48. 

An  indictment  for  embezzlement  of 
public  money  considered,  and  held  to 
sufficiently  describe  tbe  offense  charged. 
U.  S.  y.  Greene  (D.  C.  1906)  146  Fed. 
778. 

Evidence.— In  a  prosecution  under  the 
statute  sgainst  a  clerk  of  the  mint  for 
failure  to  deposit  the  proceeds  of  the 
sale  of  old  materials,  a  rule  of  the 
treasury  department  requiring  that  all 
funds  received  from  the  sale  of  auch 
materials  shall  be  separately  deposited 
□s  the  last  day  of  each  quarter  in  which 
it  was  received  in  the  treasury  of  the 
United  States,  etc.,  was  admissible. 
Dimmick  t.  U.  S.  (1903)  121  Fed.  638, 
57  C.  C:  A.  604,  affirming  judgment  U. 
S.  v.  Dimmick  (D.  C.  1901)  112  Fed. 
352,  and  writ  of  certiorari  denied 
(1903)  24  Sup.  Ct.  846,  191  U.  S.  574, 
48  L.  Ed.  308. 

A  clerk  of  tbe  mint  received  money 
for  old  materials  ou  the  11th  and  14th 
of  December,  1900.  He  falsely  entered 
the  same  on  the  records  ss  having  been 
received  on  the  3d  of  the  following  Jan- 
uary. The  superintendent  of  the  mint 
testified  that,  in  a  conversation  had  on 
February  5th,  defendant  admitted  that 
be  bad  used  the  money,  and  tbat  be 
knew  of  tbe  regulation  of  the  mint  re- 
quiring the  deposit  of  all  such  moneys 
ou  the  last  day  of  the  quarter  in  which 
they  were  received,  which  waa  Decem- 
ber 31, 1900.  Defendant  had  been  cash- 
ier of  the  mint  from  September  1,  1898, 
to  September  1,  1899,  and  from  tbat 
time  was  chief  clerk.  The  book  con- 
taining tbe  treasury  regulations  for  the 
deposit  of  money  waa  in  bis  room,  and 
subject  to  bis  inspection.  Held,  that  a 
verdict  finding  defendant  guilty  of  will- 
fully failing  to  deposit  such  money  as 
required  was  sustained  by  the  evidence. 
Id. 

Instructions.— Where,  in  a  prosecu- 
tion of  a  clerk  of  the  mint  for  failing 
to  deposit  moneys  received  for  old  ma- 
terials, tbe  court  charged  that  in  order 
to  convict  defendant  tbe  jury  must  find 
that  his  failure  to  deposit  was  inten- 
tional and  willful,  and  in  that  connec- 
tion read  this  section,  under  which  the 
indictment  was  found,  such  instruction 
sufficiently  covered  a  request  to  charge 
tbat  defendant  must  be  acquitted  if  he 
had  no  notice  or  knowledge  that  he  was 
required  to  deposit  the  money  before 
the  end  of  tbe  quarter.  Dimmick  v.  U. 
S.  (1903)  121  Fed.  638,  57  C.  C.  A. 
064,  affirming  judgment  U.  S.  v.  Dim- 
mick (D.  C.  1901)  112  Fed.  352.  and 
writ  of  certiorari  denied  (1903)  24  Sup. 
Ct.  846,  191  U.  S.  574,  48  L.  Ed.  308. 

Where,  in  a  prosecution  against  a 
clerk  of  the  mint  for  failing  to  deposit 
moneys  received  from  the  sale  of  old 
materials  before  the  expiration  of  the 
quarter  in  which  the  moneys  were  re- 
ceived, as  required  by  treasury  depart- 
ment rules,  the  quarter  after  tbe  re- 
(12649) 
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ceipt  of  such  money  terminated  on  De- 
cember 31,  1900,  an  instruction  that  de- 
fendant was  not  guilty  if  he  deposited 
the  money  referred  to  in  the  indictment 
at  any  time  before  the  last  of  the  suc- 
ceeding quarter,  which  was  March  31, 
1901,  was  properly  refused.    Id, 

Verdict.— Where  two  counts  of  an  in- 
dictment against  a  clerk  of  the  United 
States  mint  charged  embezzlement  for 
failure  to  deposit  funds  in  his  hands,  as 
required  by  this  section,  and  two  oth- 
er counts  charged  him  with  failure  to 
deposit  the  same  as  directed  by  the 
secretary  of  the  treasury,  for  which  a 
punishment  is  provided  by  the  same  sec- 


tion, a  verdict  of  guilty  on  the  latter 
counts  only  did  not  operate  as  an  ac- 
quittal on  the  ground  that  the  crime  of 
embezzlement  charged  was  with  refer- 
ence to  the  same  moneys  referred  to  in 
such  subsequent  count  Dimmick  v.  U. 
S.  (1903)  121  Fed.  638,  57  C.  C.  A. 
664,  affirming  judgment  U.  S.  v.  Dim- 
mick (C.  O.  1901)  112  Fed.  352,  and 
writ  of  certiorari  denied  Dimmick  v.  U. 
S.  (1903)  24  Sup.  CL  846,  191  U.  & 
574,  48  L.  Ed.  308. 

Cited  without  definite  application, 
U.  S.  v.  Germaine  (1878)  99  U.  S.  508, 
510,  25  L.  Ed.  482;  U.  S.  v.  Jessup 
(D.  O.  1883)  15  Fed.  790,  793. 


§  10260.  (Crim.  Code,  §  92.)     Persons  affected. 

The  provisions  of  the  five  preceding  sections  shall  be  construed 

to  apply  to  all  persons  charged  with  the  safe-keeping,  transfer, 

or  disbursement  of  the  public  money,  whether  such  persons  be 

indicted  as  receivers  or  depositaries  of  the  same. 

R.  S.  {  5493.     Act  March  4,  1900,  c.  321,  §  92,  35  Stat  1105. 

•  

Notes  of  Decisions 

See  notes  under  $  10257,  ante.  510,  25  L.  Ed.  482;  U.  S.  v.  Jessup  (D. 

Cited     without    definite    application,      G.  1883)  15  Fed.  790,  793. 
U.  S.  v.  Germaine  (1878)  99  U.  S.  508, 

§  10261.  (Crim.  Code,  §  93.)  Record  evidence  of  embezzlement 
Upon  the  trial  of  any  indictment  against  any  person  for  em- 
bezzling public  money  under  any  provision  of  the  six  preceding 
sections,  it  shall  be  sufficient  evidence,  prima  facie,  for  the  purpose 
of  showing  a  balance  against  such  person,  to  produce  a  transcript  from 
the  books  and  proceedings  of  the  Treasury,  as  required  in  civil  cases, 
under  the  provisions  for  the  settlement  of  accounts  between  the 
United  States  and  receivers  of  public  money. 

R.  S.  |  5494.    Act  March  4,  1909,  c.  321,  {  93,  35  Stat.  1105. 

Cited    without    definite    application,  Orimand   (D.  G.  1909)   170  Fed.  205, 

17.  S.  v.  Germaine  (1878)  99  U.  S.  508,  reversed   (1911)  31  Sup.  Ct  480,  220 

510,  25  L.  Ed.  482;  IT.  S.  v.  Jessup  (D.  U.  S.  506,  55  L.  Ed.  563. 
O.  1883)   15  Fed.  790,  793;    U.  S.  t. 

§  10262.  (Crim.  Code,  §  94.)     Prima  facie  evidence. 

The  refusal  of  any  person,  whether  in  or  out  of  office,  charged 
with  the  safe-keeping,  transfer,  or  disbursement  of  the  public  mon- 
ey to  pay  any  draft,  order,  or  warrant,  drawn  upon  him  by  the 
proper  accounting  officer  of  the  Treasury,  for  any  public  money  in  his 
hands  belonging  to  the  United  States,  no  matter  in  what  capacity  the 
same  may  have  been  received,  or  may  be  held,  or  to  transfer  or  dis- 
burse any  such  money,  promptly,  upon  the  legal  requirement  of  any 
authorized  officer,  shall  be  deemed,  upon  the  trial  of  any  indictment 
against  such  person  for  embezzlement,  prima  facie  evidence  of  such 
embezzlement. 

R.  S.  |  5495.    Act  March  4,  1909,  c.  321,  §  94,  35  Stat.  1106. 

Cited  without  definite  application, 
U.  S.  v.  Germaine  (1878)  99  U.  S.  508, 
510,  25  L.  Ed.  482. 

§  10263.  (Crim.  Code,  §  95.)     Evidence  of  conversion. 

If  any  officer  charged  with  the  disbursement  of  the  public  mon- 
eys accepts,  receives,  or  transmits  to  the  Treasury  Department 
to  be  allowed  in  his  favor  any  receipt  or  voucher  from  a  creditor  of  the 
United  States  without  having  paid  to  such  creditor  in  such  funds  as 
the  officer  received  for  disbursement,  or  in  such  funds  as  he  may  be 
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I  by  law  to  take  in  exchange,  the  full  amount  specified  in 
ipt  or  voucher,  every  such  act  is  an  act  of  conversion  by 
•r  to  his  own  use  of  the  amount  specified  in  such  receipt  or 

I  5406.    Act  March  4,  1900,  c.  321,  f  SB,  39  Stat.  1106. 
Cited     without    definite    application, 


(Crim.  Code,  §  96.)  Banker,  etc,  receiving  unauthorized 
lit  of  public  money ;  punishment  for. 

banker,  broker,  or  other  person  not  an  authorized  deposi- 
jblic  moneys,  who  shall  knowingly  receive  from  any  dis- 
>fficer,  or  collector  of  internal  revenue,  or  other  agent  of 
1  States,  any  public  money  on  deposit,  or  by  way  of  loan  or 
lation,  with  or  without  interest,  or  otherwise  than  in  pay- 
debt  against  the  United  States,  or  shall  use,  transfer,  con- 
opriate,  or  apply  any  portion  of  the  public  money  for  any 
ot  prescribed  by  law ;  and  every  president,  cashier,  teller, 
>r  other  officer  of  any  bank  or  banking  association  who  shall 
y  provision  of  this  section  is  guilty  of  embezzlement  of  the 
ney  so  deposited,  loaned,  transferred,  used,  converted,  ap- 
I,  or  applied,  and  shall  be  fined  not  more  than  the  amount 
,  or  imprisoned  not  more  than  ten  years,  or  both. 
I  5497.     Act  March  4,  1000,  c.  821,  |  90,  35  Stat  1100. 

Notes  of  Decisions 
I  extendlflf  crime  of  ambei-       Mason  (1910)  31  Sup.  Gt,  28,  218  U.  8. 
hie      section      extends      the      617,  54  L.  Ed.  1133. 
Mbewlement  ot  public  mon;  Llmltatloa.^Section    1708,    ante,    la 

17     m         —   Person  applicable  to  offenses  described  in  thin 

ransfers,  converts  appropri.  ,ecUon_  Greeae  f  v  s_  (1007)  1H 
>Hea  any  port.on  of  the  pub-  Fed  wl  4n  &  C.  C.  A.  251,  certio- 
,       ft,  v^po*%  P/rl"       rBri  denied  (1907)  28  Sup.  Ct  261,  207 

w     t     h    v    fir™,   ,n        _.   _   oee>  62  L.  im.  35T. 


law."     U.  8.  v.  Greene  (D. 
W  Fed.  778. 


Priority  of  government  ai  creditor  of 

aw  aa  confined  to  bank  of-  insolvent  bank— Whore  postal  and  mon- 

:  penal  sanctions  of  section  ey  order  funds  have  been  deposited  by 

■  of  1800  was  confined  to  of-  a  deputy  postmaster,  without  security, 

auks   and    banking   asaocia-  in  a  bank  which  subsequently  becomes 

I.  v.  Hartwell  (1867)  6  WalL  insolvent,  a  bill  by  the  United   States, 

i  L.  Ed.  830.  claiming  a  priority  over  other  creditors, 

ji.i.-tni  «...*      i   -i„i.  „»  .  Will   be  dismissed.     Cook  County  Nat. 

district  court.— A  clerk  of  a  n.„w  ~    n    a    nooi   ->  a.,„    r>i    urn 
ne  Lnaraeu  „  „  „        . 


niinK   the   surplus   fees   and 


107  U.  S.  445,  27  L.  Ed.  537. 


of  his  office  until  he  refus.  Cited     Without     definite     application, 

to  make  his  half-yearly  re-  Cook  County  Nat  Bank  v.  0.  S.  (1883) 

pay  over  the  surplus  shown  2  Sup.  Ct.  561,  505.  107  D.  S.  445,  27 

'   such   return   or   the   audit  L.  Ed.  537;    Dimmick  v.  D.  S.   (1902) 

en  if  such  surplus  fees  and  116  Fed.  825,  54  C.  C.  A.  329  (writ  or 

i  can   in   any   event  be   tbe  certiorari   denied    [1903]    23    Sup.    Gt. 

embezzlement      U.    S.    t.  850,  180  TJ.  S.  509,-  47  U  Ed.  923). 

(Crim.  Code,  §  97.)  Embezzlement  by  internal-revenue 
tr ;   punishment  for. 

fficer  connected  with,  or  employed  in,  the  Internal-Reve- 
ice  of  the  United  States,  and  any  assistant  of  such  om- 
shall  embezzle  or  wrongfully  convert  to  his  own  use  any 

other  property  of  the  United  States,  and  any  officer  of  the 
tates,  or  any  assistant  of  such  officer,  who  shall  embezzle 
fully  convert  to  his  own  use  any  money  or  property  which 

come  into  his  possession  or  under  his  control  in  the  execu- 
ch  office  or  employment,  or  under  color  or  claim  of  authority 
fficer  or  assistant,  whether  the  same  shall  be  the  money  or 
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property  of  the  United  States  or  of  some  other  person  or  party,  shall, 
where  the  offense  is  not  otherwise  punishable  by  some  statute  of  the 
United  States,  be  fined  not  more  than  the  value  of  the  money  and 
property  thus  embezzled  or  converted,  or  imprisoned  not  more  than 
ten  years,  or  both. 

R.  S.  {  5497,  as  amended,  Act  Feb.  8,  1879,  c.  42,  20  Stat.  2S0.    Act  March 
4,  1909,  c  321,  §  97,  35  Stat.  1106. 

Notes  of  Decisions 


See  notes  under  the  preceding  section. 
See,  also,  $  10395,  ante,  and  notes 
thereunder. 

Review  of  evidence  in  char  go  to  Jury. 

— Evidence  reviewed  in  the  charge  to 
the  jury  on  trial  of  consolidated  in- 
dictments and  counts  severally  charging 
conspiracy  to  defraud  the  United  States 
between    contractors   for   public   work 


and  the  government  engineer  officer  in 
charge  of  the  same,  the  presentation  of 
fraudulent  claims  against,  and  embez- 
zlement from,  the  United  States.  U.  S. 
v.  Greene  (D.  O.  1906)  146  Fed.  803, 
judgment  affirmed  Greene  v.  U.  S. 
(1907)  154  Fed.  401,  85  O.  C.  A.  251, 
writ  of  certiorari  denied  (1907)  28  Sup. 
Ct.  261,  207  U.  S.  596,  52  L.  Ed.  357. 


§  10266.  (Crim.  Code,  §  98.)  Officer  contracting  beyond  specific 
appropriation. 
Whoever,  being  an  officer  of  the  United  States,  shall  knowingly 
contract  for  the  erection,  repair,  or  furnishing  of  any  public  build- 
ing, or  for  any  public  improvement,  to  pay  a  larger  amount  than 
the  specific  sum  appropriated  for  such  purpose,  shall  be  fined  not 
more  than  two  thousand  dollars  and  imprisoned  not  more  than  two 
years. 

R.  S.  |  5503.    Act  March  4,  1909,  c.  321,  |  98,  35  Stat  1106. 

Notes  of  Decisions 


Object  of  this  and  other  statutes.— 
The  object  of  R.  S.  {§  3679,  3732,  5503 
(this  compilation,  §§  6778,  6884, 10266), 
was  to  prevent  executive  officers  from 
involving  the  government  in  expendi- 
tures or  liabilities  beyond  those  contem- 
plated and  authorized  by  the  lawmaking 
power.     (1895)  21  Op.  Atty.  Gen.  248. 

Effect  as  to  authority  of  the  secre- 
tary of  the  navy-— The  secretary  of  the 
navy  is  without  authority,  in  view  of 
It.  S.  H  3732,  3733,  5503  (this  compila- 
tion, §§  6884,  6886, 10266),  to  incur  any 
obligation  for  work  on  an  uncompleted 
dry  dock  when  the  appropriation  has 
been  exhausted,  even  though  immediate 
action  is  very  important  (1896)  21 
Op.  Atty.  Gen.  288. 

Effeot  as  prohibiting  continuing  em- 
ployment of  contractors.— Executive  of- 
ficers are  prohibited  by  R.  S.  §§  3679, 
S732,  3733,  5503  (this  compilation,  |§ 
6778,  6884,  6886,  10266),  from  contin- 
uing the  employment  of  the  contractors 


and  involving  the  government  In  ex- 
penditures or  liabilities  beyond  those 
contemplated  by  congress,  or  authorized 
by  law.     (1895)  21  Op.  Atty.  Gen.  244. 

Bill  of  particulars  in  prosecution.— 

An  indictment  charging  embezzlement 
being  so  indefinite  that  the  court  was 
unable  to  understand  whether  it  involv- 
ed but  a  single  transaction  or  a  series 
of  peculations,  the  court  ordered  that 
a  bill  of  particulars  be  furnished,  and 
continued  the  case  to  allow  time  to  pre- 
pare it  At  a  subsequent  term,  upon 
the  case  being  called  for  trial,  the  dis- 
trict attorney  declared  his  inability  to 
furnish  the  bill  of  particulars,  and 
moved  to  discontinue  the  cause.  Held, 
that  the  statement  of  the  district  at- 
torney was  equivalent  to  an  admission 
of  a  lack  of  evidence  to  sustain  the 
charge  and  the  motion  should  be  grant- 
ed, notwithstanding  defendant's  protest 
and  demand  for  a  jury  trial.  U.  S.  v. 
Brooks  (D.  C.  1890)  44  Fed.  749; 
Same  v.  Harned  (D.  G.  1890)  Id.  751. 


§  10267.  (Crim.  Code,  §  99.)  Court  officers  failing  to  deposit  mon- 
ey, etc.;  punishment  for;  delivery  upon  security. 
Whoever,  being  a  clerk  or  other  officer  of  a  court  of  the  United 
States,  shall  fail  forthwith  to  deposit  any  money  belonging  in  the 
registry  of  the  court,  or  hereafter  paid  into  court  or  received  by 
the  officers  thereof,  with  the  Treasurer,  assistant  treasurer,  or  a 
designated  depositary  of  the  United  States,  in  the  name  and  to  the 
credit  of  such  court,  or  shall  retain  or  convert  to  his  own  use  or  to  the 
use  of  another  any  such  money,  is  guilty  of  embezzlement,  and  shall 
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not  more  than  the  amount  embezzled,  or  imprisoned  not  more 
i  years,  or  both ;   but  nothing  herein  shall  be  held  to  prevent 
rery  of  any  such  money  upon  security,  according  to  agreement 
;s,  under  the  direction  of  the  court. 
S.  I  6604.    Act  March  4,  1000,  e.  321,  f  99,  SO  Stat.  1106. 

Nates  of  Deatsioma 
•  la  bankruptcy  M  aflloar  ante.  I  1383,  Riving  commissions  to  tbe 
atota. — While  an  assignee  in  clerk  for  receiving  and  paying  oat  mon- 
;y  is  an  officer  of  tbe  court,  be  ev  in  pursuance  of  any  statute  or  court 
officer  within  tbe  purview  of  order,  when  read  in  connection  with 
on,  and  there  aeems  to  be  no  R.  S.  If  79S,  905,  096,  6604,  6606  (this 
itate  embracing  aaaigneea  in  compilation,  H  1326,  1644,  1645,  10267. 
j  for  tbe  specific  offense  of  10268).  Howard  v.  U.  S.  (1902)  22 
nent.  TJ.  S.  v.  Biiby  (D.  C  Sup.  Ct.  543,  547,  184  U.  S.  676,  46  L. 
ed.  375.  Ed.  754. 

ty  of  dark  "to  recti v«  Money.—         Cited    without     dnflslta    application, 
9  deemed  to  hate  authority  to       Hut  tig  Mfg.  Co.  v.  Edwards  (1908)  160 
oney  paid  into  court  by  a  prf-       Fed.  610,  87  C.  C.  A.  621;    Henry  v. 
irioi  pending  cause  with  the       Sowlca  (D.  C.  18S6)  28  Fed.  481. 
inction,  in  view  of  B,  8.  |  828, 

.  (Crim.  Code,  §  100.)  Receiving  loan,  etc.,  from  court 
:er;   punishment  for. 

;ver  shall  knowingly  receive,  from  a  clerk  or  other  officer 
art  of  the  United  States,  as  a  deposit,  loan,  or  otherwise, 
ley  belonging  in  the  registry  of  such  court,  is  guilty  of  embez- 
and  shall  be  punished  as  prescribed  in  the  preceding  section. 
i.  |  6005.    Act  March  4, 1909,  c.  321,  [  100,  35  Stat.  1167. 


Notes  of  Deoislona 
notea  under  the   preceding  sec- 


.  (Crim,  Code,  §  101.)  Failure  to  make  returns  or  re- 
ts ;  punishment  for. 

/  officer  who  neglects  or  refuses  to  make  any  return  or 
vhich  he  is  required  to  make  at  stated  times  by  any  Act  of 
s  or  regulation  of  the  Department  of  the  Treasury,  other  than 
unts,  within  the  time  prescribed  by  such  Act  or  regulation, 
rined  not  more  than  one  thousand  dollars. 
S.  |  1780.  Act  March  4,  1909,  c  321,  |  101,  35  Stat.  1107. 
.  (Act  March  4,  1911,  c.  270.)  False  entries  in  accounts  or 
ords,  or  false  reports  of  public  or  trust  moneys  or  securi- 
;;  punishment. 

;ver,  being  an  officer,  clerk,  agent,  or  other  person  holding 
ice  or  employment  under  the  Government  of  the  United 
and,  being  charged*  with  the  duty  of  keeping  accounts  or 
of  any  kind,  shall,  with  intent  to  deceive,  mislead,  injure, 
lud  the  United  States  or  any  person,  make  in  any  such 
or  record  any  false  or  fictitious  entry  or  record  of  any  mai- 
ling to  or  connected  with  his  duties,  or  whoever  with  like  in- 
ill  aid  or  abet  any  such  officer,  clerk,  agent,  or  other  person 
ling;  or  whoever,  being  an  officer,  clerk,  agent,  or  other  per- 
iing  any  office  or  employment  under  the  Government  of  the 
States  and,  being  charged  with  the  duty  of  receiving,  holding, 
ig  over  moneys  or  securities  to,  for,  or  on  behalf  of  the  United 
sr  of  receiving  or  holding  in  trust  for  any  person  any  moneys 
ities,  shall,  with  like  intent,  make  a  false  report  of  such  mon- 
ecurities,  or  whoever  with  like  intent  shall  aid  or  abet  any  such 
clerk,  agent,  or  other  person  in  so  doing,  shall  be  fined  not 
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more  than  five  thousand  dollars,  or  imprisoned  not  more  than  ten 
years,  or  both. 

Act  March  4,  1011,  o.  270,  36  Stat  1356. 

This  was  an  act  entitled  "An  act  to  provide  punishment  for  the  falsification 

of  account*  and  the  making  of  false  reports  by  persona  in  the  employ  of  the 
United  States,"  cited  above. 

Notes   of  Seals  tons 
Indictment.— In  an  indictment  for  the       in  evidence  for  the  purpose  of  proving 
falsification  of  an  account,  other  false       guilty  knowledge.     U.  8.  v.  Russell  (D. 
accounts    made    by    the    defendant    at       0.  1884)  19  Fed.  601. 
about  the  same  time  may  be  introduced 

§  10271.  (Crim.  Code,  §  102.)  Aiding  in  obscene  literature  trade, 
etc.;  punishment  for. 
Whoever,  being  an  officer,  agent,  or  employee  of  the  Govern- 
ment of  the  United  States,  shall  knowingly  aid  or  abet  any  person 
engaged  in  violating  any  provision  of  law  prohibiting  importing,  ad- 
vertising, dealing  in,  exhibiting,  or  sending  or  receiving  by  mail,  ob- 
scene or  indecent  publications,  or  representations,  or  means  for  pre- 
venting conception  or  producing  abortion,  or  other  article  of  indecent 
or  immoral  use  or  tendency,  shall  be  fined  not  more  than  five  thousand 
dollars,  or  imprisoned  not  more  than  ten  years,  or  both. 

R.  8.  |  1875.    Act  Jul;  24,  18117,  c.  11,  [  17,  30  Stat  200.     Act  March  4, 
19O0,  a  321,  j  102,  36  Stat.  1107. 

Section  17  of  the  Dingier  Tariff  Act  of  July  24,  1807,  cited  above,  was  in- 
corporated in  tbis  section,  and  was  repealed  by  section  341  of  the  Criminal 
Code,  post,  i  10516;  but  it  was  re-enacted,  in  the  same  language,  in  the  sub- 
sequent Payne-Aldrich  Tariff  Act  of  1909,  Act  Aug.  6,  1900,  c.  6,  |  10,  and 
was  re-enacted  with  slight  verbal  chances  in  the  Underwood  Tariff  Act  of  1913, 
|  IV,  G,  subsec.  2,  ante,  f  5300. 
Cited  without  definite  application,  Fed.  484,  488;  U.  8.  v.  Wilson  (D.  C. 
See  U.  S.  v.  Williams   (C.  C.  1880)  8       1893)  58  Fed.  768,  789. 

§  10272.  (Crim.  Code,  §  103.)  Trading  in  public  property  by  col- 
lecting or  disbursing  officer;  punishment  for. 
Whoever,  being  an  officer  of  the  United  States  concerned  in  the 
collection  or  the  disbursement  of  the  revenues  thereof,  shall  carry 
on  any  trade  or  business  in  the  funds  or  debts  of  the  United  States, 
or  of  any  State,  or  in  any  public  property  of  either,  shall  be  fined 
not  more  than  three  thousand  dollars,  or  imprisoned  not  more 
than  one  year,  or  both,  and  be  removed  from  office,  and  thereafter 
be  incapable  of  holding  any  office  under  the  United  States. 

11.  S.  {J  1788,  1780.  Act  March  4,  1009,  c.  321,  J  103,  36  Stat.  HOT. 
§  10273.  (Crim.  Code,  §  104.)  Court  officials  purchasing  fees  at 
less  than  face  value;  punishment  for. 
Whoever,  being  a  judge,  clerk,  or  deputy  clerk  of  any  court  of 
the  United  States,  or  of  any  territory  thereof,  or  a  United  States 
district  attorney,  assistant  attorney,  marshal,  deputy  marshal,  com- 
missioner, or  other  person  holding  any  office  or  employment,  or 
position  of  trust  or  profit  under  the  Government  of  the  United  States 
shall,  either  directly  or  indirectly,  purchase  at  less  than  the  full  face 
value  thereof,  any  claim  against  the  United  States  for  the  fee,  mileage, 
or  expenses  of  any  witness,  juror,  deputy  marshal,  or  any  other  officer 
of  the  court  whatsoever,  shall  be  fined  not  more  than  one  thousand 
dollars. 

Act  Feb.  25,  1807,  c.  816,  26  Stat.  596.     Act  March  4,  1909,  C.  821,  |  104, 
35  Stat  1107. 
§  10274.  (Crim.  Code,  §  105.)     Falsely  certifying  as  to  record  of 
deeds;  punishment. 
Whoever,  being  an  officer  or  other  person  authorized  by  any 
law  of  the  United  States  to  record  a  conveyance  of  real  property 
or  any  other  instrument  which  by  such  law  may  be  recorded,  shall 
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ly  certify  falsely  that  such  conveyance  or  instrument  has  or 

been  recorded,  shall  be  fined  not  more  than  one  thousand 
or  imprisoned  not  more  than  seven  years,  or  both. 

March  4,  1909,  c.  321,  I  106,  35  Stat.  1107. 

.  (dim.  Code,  §  106.)    Other  false  certificates;  punishment. 

iver,  being  a  public  officer  or  other  person  authorized  by 

of  the  United  States  to  make  or  give  a  certificate  or  other 

shall  knowingly  make  and  deliver  as  true  such  a  certificate 
ng,  containing  any  statement  which  he  knows  to  be  false, 
e  where  the  punishment  thereof  is  not  elsewhere  expressly 
1  by  law,  shall  be  fined  not  more  than  five  hundred  dollars, 
soned  not  more  than  one  year,  or  both. 

March  4,  1909,  c.  321,  f  106,  35  Stat.  1107. 

.  (Crim.  Code,  §  107.)  Steamboat  inspectors  taking  illegal 
t ;  punishment  for. 

i  inspector  of  steamboats  who,  upon  any  pretense,  receives 
or  reward  for  his  services,  except  what  is  allowed  to  him  by 
ill  forfeit  his  office,  and  be  fined  not  more  than  five  hundred 

or  imprisoned  not  more  than  six  months,  or  both. 
3.  |  5482.    Act  March  4,  1909,  c.  321,  £  107,  36  Stat  1107. 
Notes  of  Decisions 

to    remove    Inspectors.— The       in  the  secretary  of  the  treasury,   and 
remove   inspectors    of   hulls       not  in  the  designating  board.     (1802)10 
rs  appointed  under  section  9,       Op.  Atty.  Gen.  204. 
30,  1852,  c  106,  1  9,  is  vested 

.  (Crim.  Code,  §  108.)     Pension  agents  taking  fee;  punish- 

it  for. 

i  pension  agent,  or  other  person  employed  or  appointed  by 

10  takes,  receives,  or  demands  any  fee  or  reward  from  any 

er  for  any  service  in  connection  with  the  payment  of  his 

,  shall  be  fined  not  more  than  five  hundred  dollars. 

J.  |  5487.    Act  March  4,  1909,  c.  321,  |  108,  36  StaL  1107. 

.  (Crim.  Code,  §  109.)  Officers  interested  in  claims  against 
ited  States ;  punishment  for. 

iver,  being  an  officer  of  the  United  States,  or  a  person  hold- 
place  of  trust  or  profit,  or  discharging  any  official  function 
or  in  connection  with,  any  Executive  Department  of  the 
ment  of  the  United  States,  or  under  the  Senate  or  House 
esentatives  of  the  United  States,  shall  act  as  an  agent  or  attor- 
prosecuting  any  claim  against  the  United  States,  or  in  any 
or  by  any  means,  otherwise  than  in  discharge  of  his  proper 
luties,  shall  aid  or  assist  in  the  prosecution  or  support  of  any 
im,  or  receive  any  gratuity,  or  any  share  of  or  interest  in  any 
om  any  claimant  against  the  United  States,  with  intent  to 
issist,  or  in  consideration  of  having  aided  or  assisted,  in  the 
:ion  of  such  claim,  shall  be  fined  not  more  than  five  thousand 
or  imprisoned  not  more  than  one  year,  or  both. 
8.  |  6498.    Act  March  4,  1909,  c.  321,  I  109,  35  Stat  1107. 

Notes  of  Decision* 

army  officer  as  within  statute. 
ed  officer  of  the  army  Is  "an 

'  the  United   States,"   and   ao  .,..'..              .„,....„ 

:  an  attorney  for  claimants  in  Assistant  attorney  of  District  Of  Co- 

of  claims.    Tyler's  Motion  v.  Iiwibla.— An   assistant   attorney   of   the 

383)   18  Ct  CI.  25.  District  of  Columbia  is  not  an  officer  of 

■ed  officer  of  the   army  is  an  the  government  or  of  the  United  States 

>f   the   United   States"   within  within  the  provisions  of  R.   S.  ||  1782, 

ling  of  this  section,  and  it  is  6498      (this      compilation,      |$     102TS, 

of  the  court  not  to  permit  a  10283).    (1885)  18  Op.  Atty.  Gen.  161. 
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Commlsslontrt  »f  deeds  for  District 
of  Columbia.— Commissioners  of  deeds 
for  the  District  of  Columbia  are  pro- 
hibited under  the  pro-visions  of  sections 
109  and  113  of  the  Criminal  Code  from 
acting  as  agents  or  attorneys  in  the 
prosecution  of  pension  claims  against 
the  United  States.  (1910)  28  Op.  Atty. 
Gen.  131. 

Such  commissioners  are  officers  of 
the  United  States  within  the  meaning 
of  such  sections.    Id. 

Internal  revenue  storekeeper.— An  in- 
ternal revenue  storekeeper  is  an  offi- 
cer within  the  meaning  of  the  act  of 
Congress  making  it  a  criminal  offense 
for  any  officer  to  act  as  attorney  or 
agent  in  the  prosecution  of  a  claim 
against  the  United  States.  Angell  v. 
Rowlett's  Adm'r  (1883)  4  Ky.  Law 
Rep.  (abstract)  909. 

Accepting  appointment  as  counsel  for 
delegates  to  Pan-American  Conference 
by  attorney  prosecuting  claims  before 
Spanish  Treaty  Claims  Commission*— 
The  acceptance  of  an  appointment  as 
counsel  for  the  delegates  of  the  United 
States  to  the  Pan-American  Conference 
by  a  person  who  is  engaged  as  an  at- 
torney in  prosecuting  claims  before  the 
Spanish  Treaty  Claims  Commission 
would  not  subject  such  person  to  the 
penalties  prescribed  by  R.  S.  §  5498 
(embodied  herein).  The  penalties 
therein  prescribed  are  for  the  prosecu- 
tion of  claims  against  the  United  States 
by  one  who   holds  an  office   or  place 


such  as  is  described  in  such  section. 
(1901)  23  Op.  Atty.  Gen.  533. 

While  the  appointee  would  be  sub- 
ject to  no  penalty  for  accepting  such 
appointment,  yet  if,  while  holding  the 
place  of  such  counsel,  he  should  en- 
gage in  the  prosecution  of  claims 
against  the  United  States  before  that 
commission,  or  other  tribunal,  he  would 
be  subject  to  the  penalties  therein  pre- 
scribed.    Id. 

While  such  person  would  not  be  an 
officer,  as  that  term  is  there  used,  he 
would  come  within  the  description  of  a 
person  holding  a  place  of  trust  or 
profit  under  the  government  of  the 
United  States.    Id. 

Appearing  and  arguing  case  as  sap- 
porting  claim*— To  appear  and  argue  a 
case  for  a  claimant  would  be  to  sup- 
port a  claim  against  the  United  States, 
and  would  subject  the  officer  to  the  pen- 
alty prescribed  by  statute.  Tyler's  Mo- 
tion v.  U.  S.  (1883)  18  Ct  CL  25. 

Abandonment  of  contract  to  act  as 
agent  or  attorney j— Where  a  claim 
agent  has  qualified  as  an  internal  rev- 
enue storekeeper,  he  will  be  treated  as 
having  abandoned  any  contract  he  may 
have  had  whereby  he  was  to  act  as 
agent  or  attorney  in  the  prosecution  of 
claims  against  the  United  States.  An- 
gell v.  Rowlett's  AdnTr  (1883)  4  Kyi. 
Law  Rep.   (abstract)  909. 

Cited    without    definite    application, 

Ex  parte  Curtis  (1882)  1  Sup.  Ct  381, 
383,  106  U.  S.  371,  27  L.  Ed.  232. 


§  10279.  (Act  March  1,  1901,  c.  670,  §  1.)  Members  of  National 
Guard  of  District  of  Columbia  not  prohibited  from  being  in- 
terested in  claims. 

■  Members  of  the  National  Guard  of  the  District  of  Columbia  who 
receive  compensation  for  their  services  as  such  shall  not  be  held 
or  construed  to  be  officers  of  the  United  States,  or  persons  holding 
any  place  of  trust  or  profit,  or  discharging  any  official  function  under 
or  in  connection  with  any  Executive  Department  of  the  Government 
of  the  United  States  within  the  provision  of  section  fifty-four  hun- 
dred and  ninety-eight  of  the  Revised  Statutes  of  the  United  States. 
(31  Stat.  844.) 

This  was  a  proviso  annexed  to  an  appropriation  for  the  support  of  the  militia 
in  the  District  of  Columbia  appropriation  act  for  the  fiscal  year  1902,  cited 
above. 

A  similar  proviso  was  made  by  the  District  of  Columbia  appropriation  act  for 
the  preceding  year,  Act  June  6,  1900,  c.  789,  §  1,  31  Stat.  577. 

R.  S.  §  5498,  mentioned  in  this  proviso,  was  incorporated  in  section  109  of 
the  Criminal  Code,  ante,  §  10278. 

§  10280.  (Crim.  Code,  §  110.)  Accepting,  etc.,  bribe  by  Member 
of  Congress ;  punishment  for. 
Whoever,  being  elected  or  appointed  a  Member  of  or  Delegate 
to  Congress,  or  a  Resident  Commissioner,  shall,  after  his  election 
or  appointment  and  either  before  or  after  he  has  qualified,  and 
during  his  continuance  in  office,  directly  or  indirectly,  ask,  accept, 
receive,  or  agree  to  receive,  any  money,  property,  or  other  valuable 
consideration,  or  any  promise,  contract,  undertaking,  obligation,  gra- 
tuity, or  security  for  the  payment  of  money  or  for  the  delivery  or  con- 
veyance of  anything  of  Value  to  him  or  to  any  person  with  his  con- 
sent, connivance,  or  concurrence,  for  his  attention  to,  or  services,  or 
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intent  to  have  his  action,  vote,  or  decision  influenced,  on 
tion,  matter,  cause,  or  proceeding,  which  may  at  any  time  be 
in  either  House  of  Congress  or  before  any  committee  there- 
lich  by  law  or  under  the  Constitution  may  be  brought  before 
s  official  capacity,  or  in  his  place  as  such  Member,  Delegate, 
ent  Commissioner,  shall  be  fined  not  more  than  three  times 
int  asked,  accepted,  or  received,  and  imprisoned  not  more 
e  years ;  and  shall,  moreover,  forfeit  his  office  or  place,  and 
r  be  forever  disqualified  from  holding  any  office  of  honor, 
profit  under  the  Government  of  the  United  States. 
.  H  1781,  6000,  5502.  Act  Marcb  4,  1909,  C.  321,  |  110,  36  Stat.  1108. 
ITotea  at  Dacitfoua 
See  notea  under  {  10283,  poat 

(Crim.   Code,   §   111.)     Offering,   etc.,  bribe  to  Member 
ongress ;  punishment  for. 

rer  shall  promise,  offer,  or  give,  or  cause  to  be  promised, 
ar  given,  any  money  or  other  thing  of  value,  or  shall  make 
r  any  contract,  undertaking,  obligation,  gratuity,  or  se- 
r  the  payment  of  money  or  for  the  delivery  or  conveyance 
ing  of  value,  to  any  Member  of  either  House  of  Congress, 
ite  to  Congress,  or  Resident  Commissioner,  after  his  election 
itment  and  either  before  or  after  he  has  qualified,  and  dur- 
ontinuance  in  office,  or  to  any  person  with  his  consent,  Con- 
or -concurrence,  with  intent  to  influence  his  action,  vote,  or 
on  any  question,  matter,  cause,  or  proceeding  which  may  at 
be  pending  in  either  House  of  Congress,  or  before  any  com- 
ereof,  or  which  by  law  or  under  the  Constitution  may  be 
jefore  him  in  his  official  capacity  or  in  his  place  as  such  Mem- 
:gate,  or  Resident  Commissioner,  shall  be  fined  not  more 
e  times  the  amount  of  money  or  value  of  the  thing  so  prom- 
red,  given,-  made,  or  tendered,  and  imprisoned  not  more  than 
irs. 
.  |  545a    Aet  March  4,  1900,  c.  321,  6  111,  86  Stat.  1108. 


(Crim.  Code,  §  112.)  Member  of  Congress  taking  con- 
ration  for  procuring  contract,  etc.;  offering  Member  of 
gresB  consideration  to  procure  contract,  etc.;  punishment 

contracts  voidable, 
ver,  being  elected  or  appointed  a  Member  of  or  Delegate 
ress,  or  a  Resident  Commissioner,  shall,  after  his  election 
intment  and  either  before  or  after  he  has  qualified,  and 
lis  continuance  in  office,  or  being  an  officer  or  agent  of  the 
itat.es,  shall  directly  or  indirectly  take,  receive,  or  agree  to 
:rom  any  person,  any  money,  property,  or  other  valuable  con- 
n  whatever,  for  procuring,  or  aiding  to  procure,  any  contract, 
■e  office,  or  place,  from  the  United  States  or  from  any  officer 
Orient  thereof,  for  any  person  whatever,  or  for  giving  any 
tract,  appointive  office,  or  place  to  any  person  whomsoever ; 
ver,  directly  or  indirectly,  shall  offer,  or  agree  to  give,  or 
e,  or  bestow,  any  money,  property,  or  other  valuable  con- 
n  whatever,  for  the  procuring,  or  aiding  to  procure,  any  such 

appointive  office,  or  place,  shall  be  fined  not  more  than  ten 

dollars  and  imprisoned  not  more  than  two  years ;  and  shall, 
-,  be  disqualified  from  holding  any  office  of  honor,  profit,  or 
S.Comf.*16-7»2  (12657) 
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trust  under  the  Government  of  the  United  States.    Any  such  contract 
or  agreement  may,  at  the  option  of  the  President,  be  declared  void. 

R.  S.  §  1781.    Act  March  4,  1909,  c  321,  §  112,  35  Stat  1108." 

Notes  of  Decision* 


See  notes  under  the  succeeding  sec- 
tion. 

"Member  of  congress"  within  stat- 
ute.— A  person  elected  to  the  office  of 
senator  of  the  United  States,  until  he 
has  been  accepted  by  the  senate  as  a 
member  and  has  assumed  the  duties  of 
the  office,  is  not  a  "member  of  con- 
gress" within  the  meaning  of  B.  S.  | 
1781  (embodied  herein),  making  it  a 
criminal  offense  for  a  "member  of  con- 
gress or  any  officer  or  agent  of  the 
government"  to  receive  or  agree  to 
receive  a  bribe  for  procuring  or  aid- 
ing to  procure  for  another  any  con- 
tract, office,  or  place  from  the  govern- 
ment. U.  S.  v.  Dietrich  (C.  G.  1904) 
126  Fed.  676. 

Department  clerk  at  subject  to  in- 
dictment—A  clerk  in  one  of  the  de- 
partments is  subject  to  indictment  un- 
der R.  S.  §  1781  (embodied  herein), 
or  R.  S.  |  1782,  post,  §  10283,  as  an 
"officer  and  agent"  or  an  "officer  and 
clerk"  of  the  United  States.  McGreg- 
or v.  U.  S.  (1904)  134  Fed.  187,  69  C. 
O.  A.  477. 

Agreement  to  receive  bribe  and 
agreement  to  give  bribe  as  distinct  of- 
fenses.—The  act  of  agreeing  to  receive 
a  bribe  is  a  substantive  offense,  and 
the  act  of  agreeing  to  give  a  bribe  an- 
other. Chadwick  v.  U.  S.  (1905)  141 
Fed.  225,  236,  72  O.  C.  A.  343. 

Two  persons  cannot  be  severally 
charged  in  the  same  indictment  under 
R.  S.  §  1781  (embodied  herein),  and  in 
a  single  count,  the  one  with  agreeing 
to  receive  a  bribe  as  a  member  of  con- 
gress and  the  other  with  agreeing  to 
give  such  bribe,  which  constitute  dis- 
tinct and  several  offenses.  U.  S.  v. 
Dietrich  (C.  C.  1904)  126  Fed.  664. 

Giving  note  to  member  of  congress.— 

R.  S.  §  1781  (embodied  herein),  and 
section  1782,  post,  §  102S3,  make  it  a 
criminal  offense  for  any  member  of 
congress  to  receive  or  agree  to  re- 
ceive any  money,  property,  or  other 
valuable  consideration  for  procuring 
or  aiding  to  procure  any  contract  from 
the  government,  or  to  receive  any  com- 
pensation for  services  rendered  in  re- 
lation to  any  claim  or  contract  in 
which  the  United  States  is  a  party. 
Section  1781  also  makes  it  an  offense 
for  any  person  to  give  or  agree  to  give 
any  money,  property,  or  other  valuable 
consideration  for  the  procuring  or  aid- 
ing to  procure  such  contract  by  a  mem- 
ber of  congress.  Held,  that  the  de- 
livery to  a  member  of  congress  of  a 
nonnegotiable  note  made  by  a  govern- 
ment contractor,  promising  to  pay  a 
certain  sum  as  the  proceeds  of  the 
contract  were  received,  and  executed 
pursuant  to  an  agreement  to  pay  such 
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member  for  his  services  in  procuring 
the  contract,  did  not  constitute  the 
giving  or  receiving  of  "property"  or  a 
"valuable  consideration,"  within  the 
meaning  of  the  statute,  such  note  be- 
ing made  unlawful  and  invalid  by  the 
statute  itself.  U.  S.  v.  Driggs  (0.  C. 
1903)  125  Fed.  520. 

Limitations.— Indictments  under  the 
statute,  based  on  payments  subse- 
quently made  and  received  in  accord- 
ance with  the  terms  of  the  note,  were 
not  barred  by  limitation,  where  such 
payments  were  made  within  three 
years,  though  the  note  was  delivered 
more  than  three  years  prior  to  the 
finding  of  the  indictment  U.  S.  v. 
Driggs  (C.  C.  1903)  125  Fed.  520. 

Indictment— When  a  nonnegotiable 
note,  made  by  a  government  contractor, 
promising  to  pay  a  certain  sum  as  the 
proceeds  of  the  contract  were  receiv- 
ed, was  executed  pursuant  to  an  agree- 
ment to  pay  the  congressman  for  his 
services  in  procuring  the  contract,  it 
was  held  that  indictments  under  the 
statute  based  on  payments  subsequently 
made  and  received  in  accordance  with 
the  terms  of  the  note,  were  not  barred 
by  limitation,  where  such  payments 
were  made  within  three  years,  though 
the  note  was  delivered  more  than  three 
years  prior  to  finding  the  indictment 
U.  S.  v.  Driggs  (C.  O.  1903)  125  Fed. 
520. 

Conspiracy.— Charges  against  the 
same  defendants  for  conspiracy  to  de- 
fraud the  United  States,  based  on  R. 
S.  {  5440,  ante,  §  10201,  and  for  re- 
ceiving money  from  their  alleged  co- 
conspirator for  aiding  to  procure  a 
contract  from  the  government,  and  for 
services  rendered  in  relation  to  the 
same,  based  on  R.  S.  §  1781  (embod- 
ied herein),  and  section  1782,  post,  § 
10283,  defendants  being  clerks  in  a  de- 
partment, and  such  charges  all  relat- 
ing to  the  same  transaction,  may  prop- 
erly be  joined  in  different  counts  in  the 
same  indictment  under  R.  S.  {  1024, 
ante,  §  1690.  McGregor  v.  U.  S. 
(1904)  134  Fed.  187,  69  C.  C.  A.  477. 

R.  S.  §  1781  (embodied  herein), 
makes  it  a  criminal  offense  for  a  mem- 
ber of  congress  to  take,  receive,  "or 
agree  to  receive"  any  money,  proper- 
ty, or  other  valuable  consideration  for 
procuring  or  aiding  to  procure  any.  of- 
fice from  the  government,  and  also  a 
like  offense  for  any  person  to  offer, 
give,  "or  agree  to  give"  any  money  or 
other  consideration  to  any  member  of 
congress  for  procuring  or  aiding  to 
procure  such  office.  Held,  that  an 
agreement  between  a  member  of  con- 
gress and  another,  the  one  to  receive 
a  bribe  for  aiding  to  procure  an  office 


THB  CEIMINAL  CODE  (f  113) 


§   10288 


her  to  pay  the  same,  const!- 
bstantive  offense  under  Mid 
each  of  the  parties  thereto, 
be  made  the  basis  of  an  In- 
sider R.  8.  S  6440,  ante,  | 
a  conspiracy  to  commit  an 
dost  the  United  States.     D. 


S.   v.   Dietrich   (C.   G.  1904)    126  Fed. 
664. 

Cited  without  definite  appiloatlon, 
Beavers  t.  Haubert  (10051  25  Sup.  Ct. 
673,  574,  108  U.  8.  77,  49  L.  Ed.  950; 
U.  8.  v.  Scblierhols  (D.  O.  1906)  187 
Fed.  616,  6^4. 


(Crim.  Code,  §  113.)     Receiving  pay  by  Senator  or  Mero- 
af  Congress  in  matters  affecting  United  States;    punish- 
t  for. 
rer,  being  elected  or  appointed  a  Senator,  Member  of  or 

to  Congress,  or  a  Resident  Commissioner,  shall,  after 
>n  or  appointment  and  either  before  or  after  he  has  qualified, 
ig  his  continuance  in  office,  or  being  the  head  of  a  department, 
sfficer  or  clerk  in  the  employ  of  *ne  United  States,  shall,  di- 

indirectly,  receive,  or  agree  to  receive,  any  compensation 

for  any  services  rendered  or  to  be  rendered  to  any  person, 

himself  or  another,  in  relation  to  any  proceeding,  contract, 
itroversy,  charge,  accusation,  arrest,  or  other  matter  or  thing 

the  United  States  is  a  party  or  directly  or  indirectly  inter- 
fore  any  department,  court-martial,  bureau,  officer,  or  any 
tary,  or  naval  commission  whatever,  shall  be  fined  not  more 
thousand  dollars  and  imprisoned,  not  more  than  two  years; 

moreover,  thereafter  be  incapable  of  holding  any  office  of 
ist,  or  profit  under  the  Government  of  the  United  States. 
|  1782.    Act  March  4, 1009,  c  821,  j  113,  36  StaL  1109. 
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D  coitions 
that  sort  of  connection  with  a  govern- 
ment contract  which  an  agent,  attorney, 
or  solicitor  assumes  when  be  procures, 
or  aids  in  procuring,  such  contract  for 
another,  or  when  he  prosecutes  for  an- 
other any  claim  against  the  govern- 
ment founded  thereon.  {1874)  14  Op. 
Atty.  Gen.  483. 

But  there  ia  in  the  statutes  no  gen- 
eral provision  whereby  officers  of  tbe 
executive  branch  of  tbe  government  are 
forbidden  to  contract  directly  with  tbe 
government  as  principals,  in  matters 
separate  from  their  offices  and  in  no 
nay  connected  with  the  performance  of 
their  official  duties;  nor  are  those  offi- 
cers forbidden  to  be  connected  with 
such  contracts,  after  they  are  procur- 
ed, by  acquiring  an  interest  therein.  Id. 
There  is  no  prohibition  against  pen- 
sion agents  contracting  directly  with 
the  government,  or  becoming  connect- 
ed with  government  contracts,  in  the 
manner  just  adverted  to.    Id. 

2.  Statute  a*  excluding  powers  of  gov- 
ernment.— The  powers  of  the  federal 
government  were  not  exceeded  by  the 

U.  S.  (1008)  26  Sup.  Ct  688.  002,  202 
U.  S.  344,  60  L.  Ed.  1057,  6  Ann.  Cas. 
372. 

3.  Statute  at  Interfering  with  tana. 
tar's  duties.— The  discbarge,  by  a  sena- 
tor of  the  United  Stolen  of  his  legiti- 
mate duties  is  not  interfered  with  hj> 
tliia  Bection.  Burton  v.  U.  S.  (1006) 
20  Sup.  Ct.  688,  603,  202  U.  S.  344, 
50  L.  Ed.  1007,  6  Ann.  Cas.  302. 

4.  Interference  with  authority  of 
senate   over    numbers.— Tbe   authority 
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of  the  senate  of  the  United  States  over 
its  members  is  not  interfered  with  by 
this  section.  Burton  v.  U.  S.  (1006) 
26  Sup.  Ct.  688,  693,  202  U.  S.  344,  50 
L.  Ed.  1057,  6  Ann:  Cas.  392. 

5.  Department  olerk  at  subject  to  In- 
dictments—A  clerk  in  one  of  the  de- 
partments is  subject  to  indictment  un- 
der R.  S.  §  1781,  ante,  §  10282,  or  R. 
S.  $  1782  (embodied  herein),  as  an  "of- 
ficer and  agent"  or  an  "officer  and 
clerk"  of  the  United  States.  McGregor 
v.  U.  S.  (1904)  134  Fed.  187,  69  C.  C. 
A.  477. 

6.  Assistant  attorney  of  District  of 
Columbia.— An  assistant  attorney  of 
the  District  of  Columbia  is  not  an  of- 
ficer of  the  government  or  of  the  Unit- 
ed States  within  the  provisions  of  R. 
S.  §§  1782,  5498  (this  compilation,  §f 
10278,  10283).  (1885)  18  Op.  Atty. 
Gen.  161. 

7.  Retired  army  or  naval  officer  as 

within  statute.— An  officer  of  the  United 
States  army  or  marine  corps,  retired 
from  active  service  only,  and  not  whol- 
ly retired  from  service,  is  an  officer  in 
the  employ  of  the  government,  and  so 
within  the  prohibition  of  this  section. 
(1912)  29  Op.  Atty.  Gen.  397. 

8.  Commissioners  of  deeds  for  Dis- 
trict of  Columbia.— Commissioners  of 
deeds  for  the  District  of  Columbia  are 
prohibited  under  the  provisions  of  sec- 
tions 109  and  113  of  the  Criminal  Code 
from  acting  as  agents  or  attorneys  in 
the  prosecution  of  pension  claims 
against  the  United  States.  (1910)  28 
Atty.  Gen.  131. 

Such  commissioners  are  officers  of 
the  United  States  within  the  meaning 
of  such  sections.    Id. 

9.  Member  of  congress.— By  Act  June 
11,  1864,  c.  119,  a  member  of  con- 
gress elect  is,  previous  to  as  well 
as  after  taking  the  oath  of  office,  de- 
barred from  acting  as  counsel  for  par- 
ties, and  from  prosecuting  claims 
against  the  government,  before  any  de- 
partment, court-martial,  bureau  officer, 
or  any  civil,  naval,  or  military  com- 
mission, if  he  has  received  or  has 
agreed  to  receive  any  compensation 
whatever,  directly  or  indirectly,  there- 
for.   (1872)  14  Op.  Atty.  Gen.  133. 

10.  — —  Continuance  in  employment 
as  counsel  after  election-— H.  while  act- 
ing as  counsel  of  the  United  States  be- 
fore the  joint  commission  between  the 
United  States  and  Great  Britain,  under 
an  appointment  by  the  President,  was 
elected  a  representative  to  the  forty- 
third  congress,  the  term  whereof  be- 
gan on  the  4th  of  March,  1873.  On 
the  3d  of  March,  1873,  an  act  was 
passed  authorizing  the  President  to 
continue  him  in  his  employment  as  such 
counsel,  notwithstanding  his  election  as 
aforesaid,  until  he  should  take  the  oath 
of  office  as  a  representative  in  con- 
gress. H.  took  the  oath  of  office  as  a 
representative  December  1,  1873,  up  to 
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which  date  he  was  continued  in  em- 
ployment as  counsel,  and  he  received 
compensation  for  his  services  as  such 
for  the  period  between  that  date  and 
the  4th  of  March  1873.  Question  be- 
ing raised  whether  he  is  entitled  to  re- 
ceive also  the  salary  of  a  member  of 
congress  for  the  same  period,  held  that 
he  is  so  entitled;  that  he  is  not  af- 
fected by  the  prohibition  contained  in 
Act  Sept  30,  1850,  c.  90,  §  1,  against 
paying  to  one  individual  the  salaries  of 
two  different  offices.  (1874)  14  Op. 
Atty.  Gen.  406. 

C,  an  attorney  at  law,  under  a  con- 
tract to  procure  from  the  war  depart- 
ment the  discharge  of  a  man  drafted  in- 
to the  army,  was  afterwards  a  candidate 
for  member  of  congress.  The  election 
being  disputed,  neither  C.  nor  his  com- 
petitor received  a  certificate  of  elec- 
tion; but  C.  obtained  his  seat  on  a 
prima  facie  case,  and  five  months  later 
was  ousted.  In  the  interval  he  pro- 
cured the  discharge  as  agreed,  and  sued 
for  his  compensation.  Held,  that  C.  was 
not  then  a  member  of  congress  within 
the  act  of  June  11, 1861  (13  Stat  123), 
providing  that  no  member  of  congress 
shall  after  his  election  receive  or  agree 
to  receive  compensation  for  services 
rendered  before  a  department,  etc. 
Bowman  v.  Coffroth  (1868)  59  Pa.  (9 
P.  F.  Smith)  19. 

•   II.  Separate  and  distinct  offenses.— 

The  agreement  to  receive,  and  the  re- 
ceipt of,  the  forbidden  compensation, 
are  made  two  separate  and  distinct  of- 
fenses by  R.  S.  §  17S2  (embodied  here- 
in), making  it  a  misdemeanor  of  a 
United  States  Senator  to  receive  or 
agree  to  receive  compensation  for  serv- 
ices rendered  before  any  department,  in 
relation  to  any  proceeding  in  which  the 
United  States  is  interested.  Burton  v. 
U.  S.  (1906)  26  Sup.  Ct.  688,  697,  202 
U.  S.  344,  50  U  Ed.  1057,  6  Ann.  Cas. 
392. 

12.  Proceeding  In  which  United 
States  is  "interested."— A  fraud-order 
inquiry  pending  before  the  post-office 
department  is  a  proceeding  in  which  the 
United  States,  although  having  no  di- 
rect money  or  pecuniary  interest  in  the 
result,  is  "directly  or  indirectly  inter- 
ested," within  the  meaning  of  R.  S.  $ 
1782  (embodied  herein),  making  it  a 
misdemeanor  for  a  United  States  sen- 
ator to  receive  or  agree  to  receive  com- 
pensation for  services  rendered  before 
any  department,  in  relation  to  any  pro- 
ceeding in  which  the  United  States  is 
so  interested,  fcurton  v.  U.  S.  (1906) 
26  Sup.  Ct.  688,  694,  202  U.  S.  344,  50 
L.  Ed.  1057,  6  Ann.  Cas.  392. 

The  United  States  has  a  direct  in- 
terest, within  the  meaning  of  R.  S.  § 
1782  (embodied  herein),  in  all  its  pub- 
lic lands  and  in  the  right  of  entry  or 
purchase  thereof  through  proceedings 
to  be  had  at  any  of  its  land  offices.  TJ. 
S.  v.  Booth  (O.  C.  1906)  148  Fed.  112. 

An  inquiry  by  the  post  office  depart- 
ment for  the  purpose  of  determining 
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otherwise  in  his  district.  U. 
oth  (C.  C.  1906)  148  Fed.  112. 
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to  determine  whether  a  cer- 
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it,  such  jurisdiction  was  suffi- 
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.  662,  judgment  reversed  Bur- 
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engaged  in  conducting  a  fraudulent 
scheme  or  device  by  means  of  the  post 
office  establishment,  is  "a  matter  or 
thing"  concerning  which  a  senator  of  - 
the  United  States  is  precluded  from 
rendering  services  for  a  pecuniary  com- 
pensation by  K.  9.  i  1782  (embodied 
herein).     Id. 

It.  Giving  note  to  member  of  con- 
gress—R.  S.  |  1781  (embodied  here- 
in) and  section  1782,  post,  [  10283, 
make  it  a  criminal  offense  for  any 
member  of  congress  to  receive  or  agree 
to  receive  any  money,  property,  or  oth- 
er valuable  consideration  for  procuring 
or  aiding  to  procure  any  contract  from 
the  government,  or  to  receive  any  com- 
pensation for  services  rendered  in  re- 
lation to  any  claim  or  contract  in  which 
the  United  States  ia  a  party.  Section 
1781  also  makes  it  an  offense  for  any 
person  to  give  or  agree  to  give  any 
money,  property,  or  other  valuable  con- 
sideration for  the  procuring  or  aiding 
to  procure  such  contract  by  a  member 
of  congress.  Held,  that  the  delivery  to 
a  member  of  congress  of  a  nonnegotia- 
ble  note  made  by  a  government  con- 
tractor, promising  to  pay  a  certain  sum 
as  tbe  proceeds  of  tbe  contract  were 
received,  and  executed  pursuant  to  an 
agreement  to  pay  such  member  for  his 
procuring  the  contract,  did 
ute  the  giving  or  receiving 
of  "property"  for  a  "valuable  consider- 
ation," within  the  meaning  of  the  stat- 
ute, snch  note  being  made  unlawful  and 
invalid  by  the  statute  itself.  U.  S.  v. 
Driggs  (C.  C.  1903)  125  Fed.  520. 

17.  Jirfsalotlon  and  venue.— In  a 
transaction  whereby  accused,  a  United 
States  senator  in  Washington  received 
checks  sent  from  St.  Louis,  Mo.,  for 
services  rendered  in  violation  of  It.  S. 
|  1782  (embodied  herein),  tbe  payment 
was  in  Washington,  and  there  was  no 
beginning  of  tbe  offense  in  Missouri,  so 
as  to  bring  the  case  within  R.  S.  |  731, 
ante,  J  1024.  Burton  v.  U.  S.  (1005) 
25  Sup,  Ct.  243.  245,  248,  196  U.  S. 
28.1.  49  L.  Ed.  482. 

The  physical  absence  of  the  accused 
from  tbe  state  of  Missouri  when  the 
acceptance  by  a  St  Louis  corporation 
of  his  offer  to  render  services  in  con- 
sideration of  tbe  compensation  forbid- 
den by  R.  S.  (  1782  (embodied  herein), 
was  dispatched  by  mail  or  telegram, 
does  not  deprive  the  circuit  court  of 
the  United  States  for  the  eastern  dis- 
trict of  Missouri  of  jurisdiction  of  the 
offense,  on  the  theory  that  the  crime 
was  not  committed  in  that  district, 
within  the  meaning  of  Const,  art.  3,  | 
2,  and  the  siith  amendment,  requiring 
the  trial  of  all  crimeB  against  the  Unit- 
ed States  to  be  held  in  tbe  state  end 
district  where  such  crimes  shall  have 
been  committed.  Burton  v.  U.  S. 
(1906)  20  Sup.  Ct.  083,  701,  202  U.  S 
344.   50  L.  Bd.  1057,  6  Ann.  Cns.  302. 

18.  Inslletmsnt.— An  indictment  charg- 
es an  offense  under  R.  S.  S  1782  (em- 
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bodied  herein),  where  it  avers  that  the 
accused,  being  such  a  senator,  received 
compensation  for  services  rendered  be- 
fore the  postoffice  department  for  the 
purpose  of  inducing  a  decision  favor- 
able to  his  client  in  a  fraud  order  in- 
quiry pending  before  that  department. 
Burton  v.  U  S.  (1905)  25  Sup.  Ct.  243, 
245,  196  U.  &  283,  49  L.  Ed.  482,  re- 
versing judgment  U.  S.  v.  Burton  (D. 
C.  1904)   131  Fed.  552. 

A  nonnegotiable  note,  made  by  a  gov- 
ernment contractor,  promising  to  pay 
a  certain  sum  as  the  proceeds  of  the 
contract  were  received,  was  executed 
pursuant  to  an  agreement  to  pay  the 
congressman  for  his  services  in  procur- 
ing the  contract  Held,  that  indict- 
ments under  the  statute,  based  on  pay- 
ments subsequently  made  and  received 
in  accordance  with  the  terms  of  the 
note,  were  not  barred  by  limitation, 
where  such  payments  were  made  within 
three  years,  though  the  note  was  deliv- 
ered more  than  three  years  prior  to 
finding  the  indictment.  IT.  S.  v.  Drigga 
(C.  C.  1903)  125  Fed.  520. 

Where  an  indictment  in  a  prosecution 
of  a  United  States  senator  for  receiv- 
ing pay  for  services  rendered  to  a  cli- 
ent before  the  post  office  department, 
in  violation  of  R.  S.  §  1782  (embodied 
herein),  charged  that  accused  rendered 
services  before  the  department,  that  he 
received  compensation  therefor,  that 
the  United  States  was  interested  in  the 
matter  in  relation  to  which  the  services 
were  rendered,  and  specifically  describ- 
ed the  services  and  compensation  and 
alleged  the  time  it  was  received,  and 
charged  that  the  matter  pending  before 
the  department  was  to  the  end  and  for 
the  purpose  of  enabling  the  postmaster 
general  to  ascertain,  find,  and  deter- 
mine whether  he  should  exercise  the 
power  conferred  on  him  by  section 
3929  (§  7411,  ante),  and  forbid  the  use 
of  the  mails  to  the  corporation,  it  was 
sufficient;  and  all  other  averments 
tending  more  specifically  to  describe  the 
nature  of  the  matter  in  process  of  in- 
vestigation, were  surplusage.  U.  S.  v. 
Burton  (D.  C.  1904)  131  Fed.  552, 
judgment  reversed  Burton  v.  U.  S. 
(1905)  25  Sup.  Ct  243,  196  U.  S.  283, 
49  L.  Ed.  482. 

An  averment  in  indictment,  in  a  pros- 
ecution of  a  United  States  senator  for 
receiving  pay  for  services  rendered  to 
a  client  before  the  post  office  depart- 
ment, that  the  matter  pending  before 
the  post  office  department  was  whether 
a  corporation  had  violated  R.  S.  §  5480, 
post,  §  10385,  did  not  show  want  of 
jurisdiction  in  the  postmaster  general 
to  hear  and  determine  whether  the  cor- 
poration should  be  denied  the  use  of 
the  mail  service;  such  averment  being 
evidential  only  of  the  ultimate  jurisdic- 
tional fact  whether  the  corporation  was 
then  fraudulently  using  the  mail,  and 
such  averment,  if  faulty,  was  cured  by 
the  latter  averment  that  the  inquiry 
was  "to  the  end  and  for  the  purpose" 
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of  enabling  the  postmaster  general  to 
ascertain,  find,  and  determine  whether 
he  should  exercise  the  power  conferred 
upon  him  by  R.  S.  §  3929,  ante,  §  7411, 
and  forbid  the  use  of  the  mails  to  the 
corporation.    Id. 

Where  an  indictment  alleged  that  de- 
fendant, being  then  and  there  a  clerk 
in  the  employ  of  the  government  in  the 
United  States  land  office  at  D.,  during 
his  continuance  in  office,  did  wrongful- 
ly and  unlawfully  agree  to  receive  com- 
pensation for  services  rendered  to  a 
public  land  entryman,  etc.,  sufficiently 
alleged  that  accused  was  an  official  or 
clerk  of  the  government  U.  S.  v.  Long 
(D.  C.  1911)  184  Fed.  184. 

Where  an  indictment  against  a  clerk 
of  a  government  land  office  for  unlaw- 
fully agreeing  to  receive  compensation 
for  services  rendered  to  an  entryman 
alleged  that  the  services  were  rendered 
in  relation  'to  a  proceeding  and  claim 
in  which  the  United  States  was  a  party 
and  interested,  before  the  United 
States  land  office,  to  obtain  title  to  cer- 
tain government  land  from  the  govern- 
ment, it  sufficiently  appeared  that  the 
land  concerning  which  the  alleged 
agreement  was  had  was  the  property 
of  the  United  States.    Id. 

19.  Evidence.— An  averment  in  an  in- 
dictment, charging  a  United  States  sen- 
ator with  having  received  certain 
checks  at  St  Louis,  Mo.,  as  compensa- 
tion for  services  rendered  before  the 
postoffice  department,  in  violation  of  R. 
S.  ft  1782  (embodied  herein),  and  al- 
leging the  payment  to  him  of  the 
money  thereon  at  that  place,  is  not 
supported  by  evidence  that  the  checks, 
drawn  on  a  St  Louis  trust  company, 
were  received  by  him  in  the  city  of 
Washington,  and  were  by  him  there  in- 
dorsed and  deposited  with  a  local  bank, 
and  were  afterwards  paid  at  St  Louis, 
and  that  the  amount  of  each  check 
was,  immediately  upon  deposit,  credited 
by  the  Washington  bank  to  the  account 
of  defendant,  who  had  the  right  to  draw 
against  the  account  without  waiting  for 
payment  at  St  Louis.  Burton  v.  U.  S. 
(1905)  25  Sup.  Ct  243,  245,  196  U.  S. 
283,  49  L.  Ed.  482. 

20.  Acquittal  as  sustaining  plea  In 
bar.— An  acquittal  upon  the  charge  of 
having  received  the  compensation  for- 
bidden by  this  section,  from  a  specified 
person,  described  in  the  indictment  as 
an  officer  and  employe"  of  a  corporation, 
will  not  sustain  a  plea  in  bar  of  a  pros- 
ecution upon  the  charge  of  having  re- 
ceived such  compensation  from  the  cor- 
poration, where  the  accused  declined 
to  plead  further  after  his  demurrer  to 
the  answer,  alleging  that  the  two  of- 
fenses are  not,  in  legal  effect,  identical, 
was  overruled.  Burton  v.  U.  S.  (1906) 
26  Sup.  Ct  688,  697,  202  U.  S.  344,  50 
L.  Ed.  1057,  6  Ann.  Cas.  392. 

21.  Disqualification  from  holding  of- 
fice.—Senators  of  the  United  States  do 
not  hold  their  places  "under  the  gov- 
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the  case  is  pending  In  an  appellate 
court  operates  to  abate  toe  entire 
cause  of  action,  and  the  fine  la  not  col- 
lectible from  the  defendant's  estate. 
U.  8.  v.  Dunne  (1009)  173  Fed.  254,  97 
C.  O.  A.  420,  19  Ann.  Can.  1145,  af- 
firming Judgment  U.  B.  v.  Mitchell  (C. 
C.  1008)  163  Fed.  1014. 

Cited     without     definite     application, 
Beavers  t.  Haubert  (1905)  25  Sup.  Ct. 

675,  674,  188  U.  S.  77,  49  L.  Ed.  900: 
U.  S.  t.  Dietrich  (C.  C.  1004)  120  Fed. 

676,  680;  U.  B.  v.  Mitchell  (a  C. 
1908)  163  Fed.  1014  (affirmed  [1909] 
173  Fed.  254,  97  C.  C.  A.  420,  19  Ann. 
Cas.  1145)  i  U.  S.  v.  Schlieholi  (D.  C. 
1005)  137  Fed.  616,  624. 


t  of  the  United  States,"  within 
ining  of  the  declaration  in  B.  3. 
(embodied  herein),  that  an?  one 
*1  under  Its  provisions  shall  be 
le  of  holding  any  office  of  hon- 
it,  or  profit  under  that  govern- 
Burton  t.  TJ.  S.  (1906)  26  Sup. 
i,  694,  202  U.  8.  844,  50  L.  Ed. 

Ann.  Cas.  392. 

tllection  of  Una  frosj  defentl- 
eitata^— A      judgment      entered 

a  defendant  convicted  nnder  B. 
782  (embodied  herein),  which 
s  that  any  person  violating  the 
hall  be  deemed  guilty  of  a  mis- 
or  and  shall  be  imprisoned  and 
i  wholly  penal,  and  the  death  of 
mdaut  after  judgment  and  while 

14.  (Crim.  Code,  §  114.)  Member  of  Congress  interested  in 
Ltbltc  contracts ;  punishment  for;  contracts  void;  repayment, 

oever,  being  elected  or  appointed  a  Member  of  or  Delegate 
ngress,  or  a  Resident  Commissioner,  shall,  after  his  election 
pointment  and  either  before  or  after  he  has  qualified,  and 
j  his  continuance  in  office,  directly  or  indirectly,  himself,  or 
y  other  person  in  trust  for  him,  or  for  his  use  or  benefit,  or 
.  account,  undertake,  execute,  hold,  or  enjoy,  in  whole  or  in 
.ny  contract  or  agreement,  made  or  entered  into  in  behalf  of  the 
1  States  by  any  officer  or  person  authorized  to  make  contracts 

behalf,  shall  be  fined  not  more  than  three  thousand  dollars, 
ntracts  or  agreements  made  in  violation  of  this  section  shall  be 

and  whenever  any  sum  of  money  is  advanced  by  the  United 
,  in  consideration  of  any  such  contract  or  agreement,  it  shall 
nth  be  repaid;  and  in  case  of  failure  or  refusal  to  repay  the 
when  demanded  by  the  proper  officer  of  the  department  under 

authority  such  contract  or  agreement  shall  have  been  made  or 
d  into,  suit  shall  at  once  be  brought  against  the  persons  so  failing 
using  and  his  sureties,  for  the  recovery  of  the  money  so  ad- 

.  S.  (  3739.    Act  March  4,  1909,  c.  321,  |  114,  35  Stat  1109. 
Notes  of  Decision* 


Meat*  or  contracts  within  stat- 
jeileral.— This  section  applies  to 
-act  made  between  the  United 
and  one  who  was  not  at  the 
member  of  or  delegate  to  con- 
mt  who  became  such  while  the 
t  was  still  executor;  In  wbole 
i act.  In  such  case,  on  hla  be- 
a  member  the  contract  waa  at 
tasolved,   and   his    obligation    to 

perform  it,  and  his  right  to 
d  enjoy  further  benefit  from  it, 
:nninated   by   operation   of  law. 

Dietrich  (C.  C.  1004)  126  Fed. 
J. 

,  in  June  1876,  It.  entered  into 
•set  with  the  quarter  master's 
lent  for  the  fiscal  year  ending 
I,  1877,  and  be  was  afterwards 

fall   of  1876)   elected  a  dele- 

the  forty-fifth  congress,  Cou- 
nt having  as  yet  (in  May,  1877) 
d  R.  not  being  as  yet  a  member 
body,  it  was  held  that  the  pro- 


vision of  R.  S.  |  3739  (embodied  here- 
in), and  section  68SI2.  ante,  bad  no  ap- 
plication to  him.  Whether,  if  the  con- 
gress should  meet,  and  R.  should  be 
sworn  in  as  a  delegrate  during  the  con- 
tinuance of  his  contract,  the  latter 
would  thereby  be  annulled,  was  not 
considered.  (1877)  15  Op.  Atty.  Gen. 
281. 

Agreements  for  the  purchase  of 
lands,  (or  water  rentals,  for  conveyance 
of  water  rights,  and  similar  instru- 
ments, contractual  in  form,  relating  to 
the  adjustment  of  vested  water  rights, 
executed  in  behalf  of  the  United 
States  by  some  officer  of  the  reclama- 
tion service  for  purposes  within  the 
purview  of  the  reclamation  act  (82 
Stat.  388),  are  "agreements"  or  "con- 
tracts" within  the  meaning  of  It.  S. 
i$  3739-3742  (this  compilation,  5|  8892, 
10284-10286),  which  prohibit  any  mem- 
ber of  congress  from  being  a  party  to, 
or  interested  in,  any  contract  with,  or 
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on  behalf  of,  the  United  States  which 
is  in  its  nature  executory  and  continu- 
ous as  to  future  performance,  and  re- 
quire the  insertion  therein  of  the  con- 
dition prescribed  by  R.  S.  f  3741. 
(1908)  26  Op.  Atty.  Gen.  537. 

Contracts  for  carrying  the  mall-— By 

R.  S.  §  3740,  post,  |  10286,  contracts 
for  carrying  the  mail  are  excepted  from 
the  operation  of  the  law  (R.  S.  f  3739 
[embodied  herein]),  forbidding  mem- 
bers of  congress  to  be  admitted  to  any 
share  in  or  benefit  arising  upon  con- 
tracts with  the  government  (1885) 
18  Op.  Atty.  Gen.  113. 

Signing  contractor's  bond-— The  pro- 
visions of  R.  S.  §§  3730-3741  (this 
compilation,  |§  6892,  10284,  10286), 
considered,  and  held  that,  upon  a  fair 
construction  thereof,  a  member  of  con- 
gress may  be  lawfully  accepted  as  a 
surety  on  the  bond  of  a  contractor 
with  the  United  States.  (1885)  18  Op. 
Atty.  Gen.  286. 

Signing  a  contractor's  bond  would 
not  give  the  surety  any  immediate  per- 
sonal interest  in  its  benefits.  He  is 
not  a  contractor  with  the  government, 
nor  does  he,  under  any  circumstances 
become  so  under  the  statute.    Id. 

Termination  of  oontraot  by  operation 
ef  law*— Under  R.  S.  {  3739  (embodied 
herein),  where  a  contract  was  made  be- 
tween the  United  States  and  one  who 
was  not  at  the  time  a  member  of  or  a 
delegate  to  congress,  but  who  became 
such  while  the  contract  was  still  exec- 
utory, on  his  becoming  a  member,  the 
contract  was  at  once  dissolved,  and  his 
obligation  to  further  perform  it,  and 
his  right  to  hold  and  enjoy  further 
benefit    from   it,    were    terminated    by 


operation   of   law.     U.   S.  t.   Dietrich 
(C.  O.  1904)  126  Fed.  671. 

Prohibition  of  statute  as  extending  to 
holding  and  enjoying  contract.— The 
purpose  and  effect  of  the  legislation 
contained  in  this  and  the  two  sections 
next  following  is  to  absolutely  inhibit 
all  contractual  relations  with  the 
United  States  on  the  part  of  any  mem- 
ber of  or  delegate  to  congress  through 
"any  contract  or  agreement  made  or 
entered  into  in  behalf  of  the  United 
States,  by  any  officer  or  person  au- 
thorized to  make  contracts  on  behalf 
of  the  United  States,"  save  in.  the  in- 
stances specifically  excepted  by  R.  S.  S 
3740,  post,  §  10286.  The  inhibition  is 
not  alone  against  undertaking  or  exe- 
cuting (that  is,  making  or  entering  in* 
to)  such  a  contract  or  agreement,  bat 
also  against  holding  or  enjoying  one 
(that  is,  having  or  retaining  the  title 
thereto  or  receiving  the  benefits  there- 
of). U.  S.  v.  Dietrich  (O.  0.  1904)  126 
Fed.  671,  673. 

Meaning    of    word    "advanced."— The 

word  "advanced,"  in  this  section,  which 
requires  the  return  of  money  advanced 
by  the  United  States  on  any  contract 
wherein  a  member  of  congress  is  bene- 
fited, is  used  in  its  ordinary  legal  mean- 
ing, and  does  not  apply  to  contracts 
that  have  been  fully  executed  and  pay- 
ment thereon  fully  made.  (1903)  26 
Op.  Atty.  Gen.  71. 

Cited    without    definite    application. 

Ex  parte  Curtis  (1882)  1  Sup.  Ct  381, 
384,  106  U.  S.  371,  27  L.  Ed.  232; 
Burton  v.  U.  S.  (1906)  26  Sup.  Ct. 
688,  692,  202  U.  S.  344,  50  L.  Ed.  1057, 
6  Ann.  Cas.  392;  U.  S.  v.  Dietrich 
(C.  C.  1904)  126  Fed.  676,  680. 


§  10285.  (Crim.  Code,  §  115.)  Making  official  contract  with  Mem- 
ber of  Congress ;  punishment  for. 
Whoever,  being  an  officer  of  the  United  States,  shall  on  behalf 
of  the  United  States,  directly  or  indirectly  make  or  enter  into  any 
contract,  bargain,  or  agreement,  in  writing  or  otherwise,  with  any 
Member  of  or  Delegate  to  Congress,  or  any  Resident  Commissioner, 
after  his  election  or  appointment  as  such  Member,  Delegate,  or  Resi- 
dent Commissioner,  and  either  before  or  after  he  has  qualified,  and 
during  his  continuance  in  office,  shall  be  fined  not  more  than  three 
thousand  dollars. 

R.  S.  §  3742.    Act  March  4,  1909,  c.  821,  8  115,  35  Stat  1109. 

Notes  of  Deeisioms 

See  notes  under  the   preceding   sec- 
tion. 

§10286    (Crim.  Code,  §  116.)     Contracts  not  affected. 

Nothing  contained  in  the  two  preceding  sections  shall  extend, 
or  be  construed  to  extend,  to  any  contract  or  agreement  made  or 
entered  into,  or  accepted,  by  any  incorporated  company,  where 
such  contract  or  agreement  is  made  for  the  general  benefit  of  such 
incorporation  or  company ;  nor  to  the  purchase  or  sale  of  bills  of  ex- 
change or  other  property  by  any  Member  of  or  Delegate  to  Congress, 
or  Resident  Commissioner,  where  the  same  are  ready  for  delivery, 
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>tes  under  f  10284,  ante. 

lets  far  carrying  the  mull.— By 

3740  (embodied  herein),  con- 
>r  carrying  the  mail  are  eicept- 

the  operation  of  the  law  (R. 
39,  ante,  J  10284),  forbidding 
a  of  congress  to  be  admitted 
lhare  in  or  benefit  arising  upon 
a  with  the  government.  (1885) 
Arty.  Gen.  113. 


Notes  of  Daelalona 

ite.  H  6S92.  10284,  10286),  considered,  and 

held  that  upon  a  fair  construction 
thereof  a  member  of  congress  may  be 
lawfully  accepted  as  a  surety  on  the 
bond  of  a  contractor  with  the  United 
States.  (1SS51  18  Op.  Atty.  Gem  286. 
Signing  a  contractor's  bond  would 
give  the  surety  no  immediate  personal 
interest  In  its  benefits.  He  is  not  a 
contractor  with  the  government,  nor 
doea  he,  under  anj  circumstances,  be- 
come so  under  the  statute.     Id. 


7.  (Crim.  Code,  §   117.)     Official  accepting  bribe;    punish- 
ent  for. 

jcver,  being  an  officer  of  the  United  States,  or  a  person  act- 
r  or  on  behalf  of  the  United  States,  in  any  official  capacity, 
or  by  virtue  of  the  authority  of  any  department  or  office  of 
uvernment  thereof;  or  whoever,  being  an  officer  or  person 
for  or  on  behalf  of  either  House  of  Congress,  or  of  any  com- 
of  either  House,  or  of  both  Houses  thereof,  shall  ask,  ac- 
T  receive  any  money,  or  any  contract,  promise,  undertaking, 
ion,  gratuity,  or  security  for  the  payment  of  money,  or  for 
ivery  or  conveyance  of  anything  of  value,  with  intent  to  have 
:ision  or  action  on  any  question,  matter,  cause,  or  proceeding 
may  at  any  time  be  pending,  or  which  may  by  law  be  brought 
him  in  his  official  capacity,  or  in  his  place  of  trust  or  profit, 
ced  thereby,  shall  be  fined  not  more  than  three  times  the 
t  of  money  or  value  of  the  thing  so  asked,  accepted,  or  received, 
iprisoned  not  more  than  three  years;  and  shall,  moreover, 
his  office  or  place  and  thereafter  be  forever  disqualified  from 
j  any  office  of  honor,  trust,  or  profit  under  the  Government 
United  States. 
S.  If  5501,  5502.    Act  March  4,  1909,  c  321,  |  117,  30  Stat.  1109. 


Votes  o* 

■action  In  o  en  era! , — This  section 
inly  penal,  and  must  be  con- 
it  leaat  with  reasonable  strict- 
I.  S.  v.  Van  Wert  (D.  C.  1912) 
L  974;  Same  v.  Brents  (D.  C. 
L  980. 

«re  officers.— Under  Const,  art. 
d  "officer  of  the  United  States," 
his  section,  is  one  who  ia  either 
■d  by  the  President  by  and  with 
ice  and  consent  of  the  Senate, 
be  President  alone,  the  courts 
or  heads  of  some  executive  de- 
t  of  the  government  United 
'.  Van  Wert  (D.  C.  1912)  195 
Same  r.  Brents,  Id.  980. 

piles.— One  paying  money  to  an 
<f  the  United  States,  in  Tiola- 
B.  a  |  5501  (embodied  herein), 
indicted  under  R.  S.  I  5451, 
10203,  though  perhaps  not 
an  accomplice.  King  v.  U.  S. 
12  Fed.  988,  50  a  a  A.  647. 
illy  of  official  action  being  pre- 
tty statsls— J  he  official  action 


Decisions 

sought  to  be  influenced  by  a  bribe 
charged  to  have  been  given  and  accept- 
ed contrary  to  this  section  and  I  10203, 
ante,  need  not  bave  been  prescribed  by 
statute;  it  is  sufficient  that  it  was  gov- 
erned by  a  lawful  requirement  of  the 
executive  department  under  whose  au- 
thority the  officer  was  acting;  and  such 
requirement  need  not  have  been  pre- 
scribed by  a  written  rule  or  regulation, 
but  might  also  be  found  in  an  establish- 
ed usage  which  constituted  the  common 
law  of  the  department,  and  fixed  the 
duties  of  those  engaged  in  its  activi- 
ties. U.  8.  v.  Birdsall  (1914)  34  Sup. 
Ct.  512,  233  U.  S.  223,  58  L.  Ed.  930. 
Offense  by  Indian  agent  or  special  of- 
ficer.—An  Indian  agent,  in  the  execu- 
tion and  completion  of  leasee  of  land 
not  needed  for  farming  or  agricultural 
purposes  or  for  individual  allotments, 
was  charged  with  such  an  official  trust 
that  his  receiving  a  bribe  to  influence 
bis  official  action  thereon  rendered  him 
subject  to  punishment  under  It.  S.  } 
5501   (embodied  herein).     Sharp  v.   II. 
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(Tit.  69A 


S.  (1905)  188  Fed.  878,  71  O.  0.  A. 
258,  reversing  judgment  (1904)  76  Pac 
177,  13  Okl.  522. 

A  special  officer  appointed  by  the 
Commissioner  of  Indian  affairs  for  the 
suppression  of  the  liquor  traffic  among 
the  Indians  was  not  guilty  of  bribery, 
under  this  section,  in  accepting  a  sum 
of  money  for  a  recommendation  to  the 
United  States  district  court  and  the 
district  attorney,  for  the  reduction  of 
sentences  of  persons  convicted  of  vio- 
lating the  liquor  traffic  law  (R.  S.  §( 
161,  463,  465,  ante,  §§  235,  716,  723), 
not  imposing  on  accused  any  duty  in 
regard  to  such  recommendation.  U.  S. 
v.  Van  Wert  (D.  O.  1912)  195  Fed. 
974;  Same  v.  Brents  (D.  C.  1912)  Id. 
980. 

Undervaluation  of  goods  at  custom 
house-— Where  a  bankrupt  firm,  through 
fraudulent  undervaluations  of  goods  en- 
tered at  the  custom  house,  has  incur- 
red a  forfeiture  of  their  value  to  the 
United  States,  the  claim  of  the  latter 
against  the  firm  for  the  tort  is  joint  and 
several;  and  upon  proof  of  the  debt, 
containing  a  statement  of  the  facts,  the 


United  States  is  entitled,  under  section 
3466  and  this  section  of  the  Revised 
Statutes,  to  priority  of  payment  out 
of  any  of  the  proceeds  of  either  the 
joint  or  several  estates,  without  ref- 
erence to  whatf  may  be  the  particular 
claim  of  priority  in  its  proof  of  debt. 
In  re  Vetterlein  &  Co.  (D.  O.  1884)  20 
Fed.  109,  110.. 

Indictment-— An  indictment  under  IL 
S.  §  5501  (embodied  herein),  charging 
that  defendant,  a  member  of  a  board 
of  surgeons,  did  unlawfully  ask  a  "gra- 
tuity, the  nature  of  which  is  unknown," 
with  intent  to  have  his  official  action 
influenced,  is  bad,  in  that  it  fails  to 
sufficiently  inform  defendant  of  what 
he  is  to  meet  in  evidence.  U.  S.  v. 
Kessel  (D.  O.  1894)  62  Fed.  57. 

Cumulative  sentence.  —  Cumulative 
sentences  may  be  imposed,  but  they 
must  be  imposed  in  that  form.  U.  S.  v. 
Peeke  (1907)  153  Fed.  166,  82  O.  O.  A. 
340,  12  L.  R.  A.  <N.  8.)  314. 

Cited  without  definite  application, 
U.  S.  v.  Booth  (C.  C.  1906)  148  Fed. 
112. 


§  10288.  (Crim.  Code,  §  118.)  Political  contributions  not  to  be 
solicited  by  officers  named. 
No  Senator  or  Representative  in,  or  Delegate  or  Resident  Com- 
missioner to  Congress,  or  Senator,  Representative,  Delegate,  or 
Resident  Commissioner  elect,  or  officer  or  employee  of  either  House 
of  Congress,  and  no  executive,  judicial,  military,  or  naval  officer  of 
the  United  States,  and  no  clerk  or  employee  of  any  department, 
branch,  or  bureau  of  the  executive,  judicial,  or  military  or  naval 
service  of  the  United  States,  shall,  directly  or  indirectly,  solicit  or 
receive,  or  be  in  any  manner  concerned  in  soliciting  or  receiving,  any 
assessment,  subscription,  or  contribution  for  any  political  purpose 
whatever,  from  any  officer,  clerk,  or  employee  of  the  United  States, 
or  any  department,  branch,  or  bureau  thereof,  or  from  any  person 
receiving  any  salary  or  compensation  from  moneys  derived  from  the 
Treasury  of  the  United  States. 

Act  Jan.  16, 1883,  c  27,  f  11,  22  Stat  406.    Act  March  4,  1909,  c.  321,  (  118, 
35  Stat.  1110. 

Notes  of  Decisions 


See  §  3270,  ante,  and  notes  thereun- 
der. 

Constitutionality*— An  act  of  congress 
prohibiting  executive  officers  or  em- 
ployes from  requesting  or  receiving 
from  other  officers  or  employes  any 
money  or  thing  of  value  for  political 
purposes,  does  not  prohibit  an  act  of  a 
nature  pertaining  so  exclusively  to  the 
sphere  of  private  conduct  as  not  to  be 
within  the  power  of  congress  to  pre- 
scribe regulations  for  the  discipline  of 
government  officials;  it  is  only  when 
congress  has  palpably  transgressed  the 
limits  of  its  discretion  that  the  judi- 
cial department  will  intervene.  U.  S. 
v.  Curtis  (0.  C.  1882)  12  Fed.  824. 

Voluntary  contributions*— The  statute 
does  not  forbid  voluntary  contributions 
for  political  purposes  by  persons  in  the 
employ   of   the   government,   but  pro- 
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tects'  such  persons  from  solicitation  or 
coercion  with  respect  to  such  contribu- 
tions.   (1896)  21  Op.  Atty.  Gen.  298. 

Circular  letters-— The  sending  of  a 
circular  letter  by  a  political  committee 
to  federal  officers  and  employes,  solic- 
iting financial  aid  in  congressional  or 
state  elections,  upon  or  attached  to 
which  appear  the  names  of  federal  of- 
ficers or  employes,  is  a  violation  of  sec- 
tion 11  of  the  civil  service  act  (Act  Jan. 
16,  1883,  22  Stat  406),  which  declares 
that  no  officer  or  employe*  of  the  gov- 
ernment shall  be  in  any  manner  con- 
cerned in  soliciting  or  receiving  any 
assessment  or  contribution  for  any  po- 
litical purpose  whatever  from  any  offi- 
cer or  employ^  of  the  United  States. 
(1902)  24  Op.  Atty.  Gen.  133. 

The  statute  unquestionably  condemns 
all  such  circulars  notwithstanding  the 
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§    10290 


r  tana  of  words  adopted  In 
show  a  request  rather  than  a 
and  to  give  the  responses  a 
luiilBr.r  character.  Id. 
no  money  to  pay  secret  agents, 
at  of  the  government,  who  re- 
oney  to  pa;  secret  agents,  is 
f  of  either  receiving  or  being 
i  in  receiving  a  contribution 
>ul ideal  purpose,  within  the 
of  Act  Jan.  16,  1863,  22  Stat 
re  he  received  and  honored  an 
>m  one  of  said  secret  agents 
none;  out  of  the  neit  remit- 
a  person  not  in  the  govern- 
■vice  as  a  contribution  in  aid 
litical  campaign,  it  appearing 
I  agent  had  nothing  whatever 
.h  soliciting,  inducing,  or  caua- 
secret  agent  to  give  the  order, 
no  relation  or  connection  with 
m  to  whom  he  paid  the  money, 
no  concern  in  or  control  over 
ey  after  it  was  ao  paid,  al- 
le  knew  for  what  purpose  it 
L     (1806)  21  Op.  Atty.  Gen. 

lent— An  indictment  under  Act 
1SS3,  charging  an  officer  of  the 
ates  with  being  unlawfully  con- 
l  soliciting  and  receiving  con- 
s  for  a  political  purpose  from 
,  should  state  the  names  of 
lioyes.  TJ.  3.  v.  Riley  (C.  O. 
Fed.  210. 
;e  that  the  accused  was  "know- 
mcerned  in  unlawfully  receiv- 
isessment  from  officers  or  em- 
the  United  States  for  a  politl- 
ose  sufficiently  charges  him 
wledge  that  the  persons  from 


whom  die  contributions  were  received 
were  officers  or  employe's  of  the  United 
States.  U.  S.  v.  Scott  (C.  C.  1805)  74 
Fed.  213. 

Averments  that  the  accused  solicited 
«nd  received  from  another  his  contri- 
bution for  a  political  purpose  charge, 
by  implication,  that  the  solicitation  and  ■ 
reception  were  for  the  same  purpose 
as  the  contribution,  and  no  specific 
averment  that  the  accused  knew  the 
purpose  of  the  contribution  is  neces- 
sary; nor  is  the  implication  changed 
or  weakened  where  the  accused,  in- 
stead of  being  charged  with  directly 
receiving  the  contribution,  is  charged 
with  being  unlawfully  concerned  in  re- 
ceiving it  "indirectly."    Id. 

An  indictment  of  an  officer  of  the 
United  States,  under  this  section,  for 
solid  ting  or  receiving  any  assessment 
for  any  political  purpose,  was  not  bad 
for  failure  to  name  the  particular  per- 
sons from  whom  the  contributions  were 
solicited  or  received,  where  it  was  aver- 
red that  the  names  of  such  persona 
were  unknown  to  the  grand  jury.     Id. 

The  expression,  "being  concerned  in," 
is  not  a  legal  term  or  conclusion  wbicb 
needs  a  specification  of  facts  for  com- 
pleteness of  description.  It  is  a  collo- 
quial expression,  equivalent  to  "being 
engaged  in,"  or  "taking  part  in,"  and 
sufficiently  informs  the  accused  of  what 
the  government  intends  to  prove;  and 
hence  it  ia  sufficient  to  charge  the  of- 
fense in  the  words  of  the  statute.     Id. 

Cited  without  definite  application, 
U.  S.  v.  Dietrich  (C.  C.  1004)  126  Fed. 
676,  690;  U.  8.  V.  Shaw  (D.  O.  1803) 
59  Fed.  110. 


'.  (Crim.  Code,  §  119.)  Political  contributions  not  to  be 
eived  in  public  offices. 

■erson  shall,  in  any  room  or  building  occupied  in  the  dis- 
of  official  duties  by  any  officer  or  employee  of  the  United 
nentioned  in  the  preceding  section,  or  in  any  navy-yard,  fort, 
tal,  solicit  in  any  manner  whatever  or  receive  any  contribution 
zy  or  other  thing  of  value  for  any  political  purpose  whatever. 
Jan.  16,  1S83,  c.  27,  f  12,  22  Stat  407.  Act  March  4,  1009,  c  321,  I 
35  Stat  1110. 

Notes  of  Decisions 
itlon  by  letter— Solicitation  by 
'  a  post  office  em  ploy  &  in  a 
re  building,  received  and  read 
uilding,  held  within  the  statute, 
["buyer  (1908)  28  Sup.  Ct.  426, 
:.  30,  C2  L.  Ed.  673,  reversing 
:  (D.  C.  1907)  164  Fed.  508. 

).  (Crim.  Code,  §  120.)  Immunity  from  official  proscription, 
jfficer  or  employee  of  the  United  States  mentioned  in  sec- 
e  hundred  and  eighteen,  shall  discharge,  or  promote,  or  de- 
ar in  any  manner  change  the  official  rank  or  compensation  of 
er  officer  or  employee,  or  promise  or  threaten  so  to  do,  for  giv- 
withholding  or  neglecting  to  make  any  contribution  of  money 
r  valuable  thing  for  any  political  purpose. 

:  Jan.  16,  1883,  c  27,  |  18,  22  Stat  407.  Act  March  4,  1009,  c.  321,  t  120, 
tat  1110. 
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The  personal  delivery  to  a  postmaster 
in  bis  office  of  a  sealed  letter  contain- 
ing a  request  for  a  contribution  for  a 
political  campaign  constitutes  a  crimi- 
nal offense,  under  this  section.  U.  S.  v. 
Smith  (D.  O.  1908)  163  Fed.  926. 


§   10291  THE  CRIMINAL  CODE    ((  121)  C^*.  69a 

§  10291.  (Crim.  Code,  §  121.)  Making  political  contributions  to 
officials. 
No  officer,  clerk,  or  other  person  in  the  service  of  the  United 
States  shall,  directly  or  indirectly,  give  or  hand  over  to  any  other 
officer,  clerk,  or  person  in  the  service  of  the  United  States,  or  to 
any  Senator  or  Member  of  or  Delegate  to  Congress,  or  Resident  Com- 
missioner, any  money  or  other  valuable  thing  on  account  of  or  to  be 
applied  to  the  promotion  of  any  political  object  whatever. 

Act  Jan.  16, 1883,  c  27,  §  14,  22  Stat  407.    Act  March  4,  1909,  c  321,  f  121, 
35  Stat.  1110. 

§  10292.  (Crim.  Code,  §  122.)     Punishment  for  violations. 

Whoever  shall  violate  any  provision  of  the  four  preceding  sec- 
tions shall  be  fined  not  more  than  five  thousand  dollars,  or  impris- 
oned not  more  than  three  years,  or  both. 

Act  Jan.  16,  1883,  c.  27,  §  15,  22  Stat  407.    Act  March  4.  1909,  c  321,  I 
122,  35  Stat.  1110. 

Cited  without  definite  application, 
U.  S.  v.  Thayer  (1908)  28  Sup.  Ot 
426,  209  U.  S.  39,  52  L.  Ed.  673. 

§  10293.  (Crim.  Code,  §  123.)  Officials,  etc.,  giving  advance  in* 
formation  of  crop  reports;  punishment  for;  actual  knowledge 
required. 
Whoever,  being  an  officer  or  employee  of  the  United  States  or 
a  person  acting  for  or  on  behalf  of  the  United  States  in  any  ca- 
pacity under  or  by  virtue  of  the  authority  of  any  department  or 
office  thereof,  and  while  holding  such  office,  employment,  or  position 
shall,  by  virtue  of  the  office,  employment,  or  position  held  by  him, 
become  possessed  of  any  information  which  might  exert  an  influence 
upon  or  affect  the  market  value  of  any  product  of  the  soil  grown 
within  the  United  States,  which  information  is  by  law  or  by  the  rules 
of  the  department  or  office  required  td  be  withheld  from  publication 
until  a  fixed  time,  and  shall  willfully  impart,  directly  or  indirectly, 
such  information,  or  any  part  thereof,  to  any  person  not  entitled 
under  the  law  or  the  rules  of  the  department  or  office  to  receive  the 
same ;  or  shall,  before  such  information  is  made  public  through  regular 
official  channels,  directly  or  indirectly  speculate  in  any  such  product 
respecting  which  he  has  thus  become  possessed  of  such  information,  by 
buying  or  selling  the  same  in  any  quantity,  shall  be  fined  not  more 
than  ten  thousand  dollars,  or  imprisoned  not  more  than  ten  years,  or 
both :  Provided,  That  no  person  shall  be  deemed  guilty  of  a  violation 
of  any  such  rule,  unless  prior  to  such  alleged  violation  he  shall  have 
had-  actual  knowledge  thereof. 

Act  Jtf  arch  4,  1909,  c.  32l,  {  123,  85  Stat  Ilia 

Notes  of  Decisions 

« 

See  notes  under  f  10201,  ante.  States,  unless  made  so  by  law.    TJ.  S. 

Offenso  In  absence  of  statute— The  ▼•  H**8  <D-  c-  1906>  W  Fed.  211. 
giving  out  of  information  by  a  clerk  or  Statistician  as  officer.— A  person  en- 
employe  of  a  department  of  the  United  gaged  in  the  department  of  agriculture 
States  government  in  respect  to  a  mat-  as  an  assistant  statistician  is  not  a  pub- 
ter  which  it  was  understood  should  be  lie  officer  of  the  United  States.  U.  S. 
kept  secret,  although  for  private  gain,  v.  Haas  (D.  0. 1906)  167  Fed.  211. 
is    not    a    crime    against    the    United 

§  10294.  (Crim.  Code,  §  124.)  Official  knowingly  issuing  false 
crop  reports;  punishment  for. 
Whoever,  being  an  officer  or  employee  of  the  United  States  and 
whose  duties  require  the  compilation  or  report  of  statistics  or  in- 
formation relative  to  the  products  of  the  soil,  shall  knowingly 
compile  for  issuance,  or  issue,  any  false  statistics  or  information  as  a 
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CTl.  6)  THE   CRIMINAL  CODE    <|  125)  §  10296' 

report  of  the  United  States,  shall  be  fined  not 'more  than  five  thousand 
dollars,  or  imprisoned  not  more  than  five  years,  or  both. 
Act  Much  4,  1909,  c.  821,  |  124,  36  Stat.  1UL 


CHAPTER  SIX 
Offenses  against  Public  Justice 


for. 

Attempt  to  influence  juror  by 
writing;    punishment  for. 

Allowing  prisoner  to  escape. 

Application   of   provisions. 

Obstructing  process  or  assault- 
ing officer ;    punishment  for. 


cenling     person    from    arrest; 
punishment   for. 
.  Rescue    at    execution ;     punish- 


10312. 

10313.  Rescue     of     prisoner;      punish- 

10314. 

10315. 

10316. 


t  for. 
Rescue  of  dead  body  of  executed 

offender;    punishment  for. 
Extortion  by  Informer;    punish' 

ment  for. 
Misprision    of    felony ;     puuish- 


10296.  Perjury     defined;      punishment      10300. 

for. 
10290.  Subornation  of  perjury. 

10297.  Stealing    or    altering     process ;       10307. 

procuring  false  bail,  etc;  pun- 
ishment for.  10308. 

10298.  Destroying,  etc.,  public  records ;      10309. 

punishment  for.  10310. 

10299.  Destroying  records  by  officer  in 

charge;    punishment  tor.  10311. 

10300.  Forging  signature  of  judge,  etc. ; 

punishment  for. 

10301.  Bribery  of  judicial  officer;  pun- 

lab  ment  for. 

10302.  Judicial  officer  accepting  bribe ; 

punishment  for. 

10303.  Juror,     referee,    etc.,     accepting 

bribe ;    punishment  for. 

10304.  Witness   accepting   bribe ;     pun- 

ishment for. 
10300.  Attempting     to     influence     wit- 
ness, juror,  or  officer;   punish-  ment  for. 
ment  for. 

§  10295.  (Crim.  Code,  §  125.)     Perjury  defined;    punishment  for. 
Whoever,  having  taken   an  oath  before  a  competent   tribunal, 
officer,  or  person,  in  any  case  in  which  a  law  of  the  United  States 
authorizes  an  oath  to  be  administered,  that  he  will  testify,  declare,  de- 
pose, or  certify  truly,  or  that  any  written  testimony,  declaration,  depo- 
sition, or  certificate  by  him  subscribed,  is  true,  shall  willfully  and  con- 
trary to  such  oath  state  or  subscribe  any  material  matter  which  he  does 
not  believe  to  be  true,  is  guilty  of  perjury,  and  shall  be  fined  not  more 
than  two  thousand  dollars  and  imprisoned  not  more  than  five  years. 
R.  S.  |  5392.    Act  March  4, 1909,  c.  821,  1 125,  35  Stat  1111. 
Requisite*  of  Indictment  for  perjury  were  prescribed  by  R.  S.  |  6306,  ante, 
I  1087. 

Kotos  of  Decisions 
L    Repeal  of  former  statute. 
1.    Territorial    limits  to  which  statute  ap- 
plies. 
t    Nature  and  element ■  of  offense  In  gen- 
eral. 
t    Knowledge  and  Intent. 
I.   Mistake. 
*.    Materiality   at   testimony   or,  statement 

7.    "Derla rations"  or   "eerUflcatea"  within 

statute, 
a.    immunity  to  witness  under  constitution. 
I.    Ostb    and    authority    to    administer    In 


Indictment  will  He. 

charges    for    drawing 
complaints. 
.    Indictment,  proof,  and  variance. 
.    Evidence. 
.    Instructions  and  questions  (or  Jury. 


10.  Oath    administered  by  t 
u.  Oath    administered   by 

sloner  Id  taking  ball. 

II  Oath  administered  by  notaries. 

It  Recruit  taking  oath  of  enlistment. 

l*.  Affldarits  by  dratted  soldiers. 

11.  Perjury  by  bank  director. 
It  Application  for  pensions. 
11.  Natural  liatlon  proceedings. 
It  Public  land  proceedings 

It  Proceedings  relating  to  rsTenua. 


legtBtrste. 


I.  Repeal  of  former  statute.— The 
provisions  of  R.  S.  ||  5392.  5393  (this 
compilation,  ||  10295,  10296),  defining 
perjury  and  subornation  of  perjury, 
were  reaffirmed  in  the  Revision  of  1874, 
and,  being  general  In  terms,  were  not 
repealed  pro  tanto  by  the  special  act  of 
1S57  (II  Stat  250),  providing  for  oaths, 
affirmations,  or  affidavits  made  or  tak- 
en before  any  register  or  receiver  of 
any  local  land  office,  or  used  or  filed  in 
any  such  office,  in  respect  to  any  right, 
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claim,  or  title  to  public  lands.  Bab- 
cock  v.  U.  S.  (C.  C.  1888)  34  Fed.  873. 
Act  March  3,  1857,  §  5,  declaring  that 
the  making  of  a  false  affidavit  in  pub- 
lic land  proceedings  shall  constitute 
perjury,  being  included,  in  part,  in  R. 
S.  §  5392  (embodied  herein),  was  with- 
in the  repealing  provision  of  R.  S.  { 
5596,  post,  {  10593.  U.  S.  v.  Nelson 
(D.  O.  1912)  199  Fed.  464. 

2.  Territorial  limits  to  which  statute 

applies.— -This  statute  is  of  universal 
application  within  the  territorial  lim- 
its of  the  United  States,  and  is  not 
limited  to  those  portions  which  are 
within  the  exclusive  jurisdiction  of  the 
national  government.  Caha  v.  U.  S. 
(1894)  14  Sup.  Gt.  513,  <614,  152  U.  S. 
211,  38  L.  Ed.  415. 

3.  Nature  and  elements  of  offense  in 
general.— This  statute  creates  a  new 
and  substantial  offense  of  false  swear- 
ing, and  punishes  it  in  the  same  manner 
as  perjury,  but  the  oath  need  not  be 
administered  in  a  judicial  proceeding, 
or  in  a  case  of  which  a  state  magistrate 
under  state  laws  has  jurisdiction,  and 
it  must  be  construed  with  reference  to 
the  usages  of  the  treasury  department, 
and  false  swearing  and  false  affirmation 
must  be  construed  to  include  all  cases 
of  false  swearing  and  affirmation  re- 
quired by  the  practice  of  the  treasury 
department  in  regard  to  the  expenditure 
of  public  money  or  in  support  of  claims 
against  the  United  States.  U.  S.  v. 
Bailey  (1835)  9  Pet  238,  254,  256,  9  L. 
Ed.  113. 

The  corrupting  apt  may  consist  in  tak- 
ing the  false  oath  before  a  competent 
tribunal  or  office  in  a  case  in  which 
the  law  of  the  United  States  authoriz- 
es an  oath  to  be  administered.  Nurn- 
berger  v.  U.  S.  (1907)  156  Fed.  721, 
726,  84  0.  O.  A.  377. 

Whether  perjury  committed  on  a 
hearing  on  a  criminal  complaint  before 
a  district  judge  is  punishable  under  Act 
April  30,  1790,  c.  9,  §  18,  quaere.  U.  S. 
v.  Clark  (C.  O.  1813)  Fed.  Oas.  No. 
14,804. 

An  indictment  for  perjury  cannot  be 
sustained  under  Act  July  29,  1813,  || 
7,  9,  granting  bounties  to  vessels  en- 
gaged in  the  fisheries,  where  the  owner 
signs  the  certificate,  and  the  agent 
swears  to  it.  U.  S.  v.  Kendrick  (O.  C. 
1820)  Fed.  Cas.-  No.  15,519. 

Perjury  may  be  committed  in  an  affi- 
davit to  an  account  for  the  purpose 
of  getting  it  passed  by  the  orphans' 
court  U.  S.  v.  Thomas  (0.  O.  1828) 
Fed.  Cas.  No.  16,475. 

The  act  of  1825  in  relation  to  perjury, 
being  a  general  law,  applies  to  all  sub- 
sequent cases  which  come  within  it. 
U.  S.  v.  Nihols  (0.  O.  1845)  Fed.  Cas. 
No.  15,880. 

Where  affiant  stated  the  facts  truly, 
and  signed  an  affidavit  on  the  advice  of 
his  lawyer,  in  whom  he  confided,  that 
they  were  substantially  the  same  there- 
in, he  is  not  guilty  of  perjury,  though 
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the  affidavit  be  false.    TJ.  S.  v.  Stanley 
(C.  C.  18550  Fed.  Cas.  No.  16,376. 

The  prosecution  must  show  that  the 
oath  was  administered  to  defendant  by 
the  person  named,  that  he  had  authority 
to  administer  it,  that  defendant  was 
sworn  in  a  matter  where  an  oath  or  af- 
firmation is  required  under  the  laws  of 
the  United  States,  and  that  defendant 
swore  with  a  wicked  and  corrupt  in- 
tent, willfully  false  in  regard  to  the 
matters  alleged  to  be  untrue.  Arit 
March  3,  1825,  $13.  U.  S.  v.  Coons 
(C.  C.  1856)  Fed.  Cas.  No.  14,860. 

An  indictment  for  an  act  which  does 
not  constitute  an  offense  under  the  laws 
of  the  United  States  is  still  "a  suit, 
controversy,  matter  or  cause  pending," 
in  which  perjury  may  be  committed. 
Act  1790.  U.  S.  v.  Reese  (O.  C.  1866) 
Fed.  Cas.  No.  16,138. 

To  constitute  perjury*  it  is  essential 
that  the  oath  was  administered  in  the 
manner  prescribed  by  law,  and  by  some 
person  duly  authorized  to  administer 
the  same  in  the  matter  wherein  it  was 
taken,  and  the  false  statement  must  be 
material  to  the  issue  in  the  case,  and 
must  be  willfully  made.  U.  S.  v.  Ed- 
wards (C.  C.  1890)  43  Fed.  67. 

Where  an  act  expressly  describes  the 
kind  of  proof  of  compliance  with  its 
requirements,  it  is  not  competent  for 
any  officer  of  the  United  States  to  re- 
quire new  oaths,  so  as  to  make  the  false 
taking  of  them  perjury.  U.  S.  v.  Nick- 
erson  (D.  C.  1854)  Fed.  Cas.  No.  15,- 
878. 

False  swearing  in  a  court  which  has 
no  jurisdiction  does  not  constitute  per- 
jury. U.  S.  v.  Cuddy  (D.  C.  1889)  39 
Fed.  696,  697. 

To  constitute  perjury,  the  party 
charged  must  take  an  oath  before  some 
competent  tribunal  or  officer  that  be 
will  testify,  declare,  depose,  or  certify 
truly  that  his  written  testimony,  dec- 
laration, or  certificate  by  him  subscrib- 
ed was  true,  when  in  fact  some  material 
matter  so  testified,  declared,  or  certi- 
fied by  him  was  false  and  untrue,  and 
known  by  him  at  the  time  of  taking 
such  oath  to  have  been  false  and  un- 
true. U.  S.  v.  Richards  (D.  C.  1906) 
149  Fed.  443. 

4.  Knowledge  and  Intent-— See  notes, 
ante. 

False  8 wearing  is  committed  by 
knowingly  swearing  falsely  to  any  ma- 
terial fact,  and  not  merely  by  rash  or 
reckless  swearing.  U.  S.  v.  Shellmire 
(C.  C.  1831)  Fed.  Cas.  No.  16,271; 
U.  S.  V.  Moore  (D.  C.  1873)  Fed.  Cas. 
No.  15,803. 

Perjury,  under  Act  1823,  may  be  ei- 
ther by  swearing  to  a  fact  which  the 
party  knows  is  not  true,  or  to  his  knowl- 
edge of  a  fact  when  he  has  not  knowl- 
edge. An  intent  to  defraud  the  gov- 
ernment is  not  necessary.  U.  S.  v.  At- 
kins (D.  C.  1856)  Fed.  Cas.  No.  14,474. 

To   constitute   the   offense   of  false 
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under  the  fisheries  bounty  act 
there  moat  be  a  willful  and 
tent  to  swear  falsely.  U.  S. 
(D.  a  1856)  Fed.  Cas.  No. 

ivit  to  the  existence  of  a  fact 

import  that  the  affiant  has 
knowledge  thereof,  unless  it 
ed,  or  the  fact  be  of  such  a 

that  he  must  have  personal 
.    U.  S.  T.Moore  (D.  C.  1873) 

No.  15.803. 

he. — A    false    swearing    from 

not  perjury.    Anonymous  (0. 
red.  Cas.  No.  475. 
rlality  of  testimony  or  stats- 
sneral.— See  notes,  ante. 
itute  reiiairea  that  the   teati- 
n  most  not  only  be  false,  but 
laterial.     Ammerman  T.  U,   3. 
5  Fed.  1,  108  C.  C.  A.  1. 
itigation  by  a  grand  Jury  of  a 

conspiracy  to  commit  an  of- 
inst  the  United  States,  testi- 
t  accused  attempted  to  bribe 
'&  of  the  government  to  con- 
■nee   was   material,   and   false 

before  the  grand  jury  rcla- 
to  constituted  perjury.  Brze- 
[J.  8.  (1912)  198  Fed.  65,  117 
173. 

g  to  a  false  statement  Is  not 
nless  the  matter  is  material 
tie,  question,  or  purpose  about 
ich  the  statement  is  made,  or 
is  intended  and  calculated  to 
ibility  to  a  material  statement 
itity  to  the  affiant.     IT.  S.   t. 

C.  18821  14  Fed.  447. 
i  party  charged  with  counter- 
i  examination  before  a  United 
nmissioner,  testifies,  on  cross- 
on,  in  answer  to  a  question, 
as  never  been  in  prison,  when 
een  in  a  state  prison,  such 
ter  amounts  to  "material  mat- 
in the  meaning  of  ft.  8.  g  5302 
1  herein),  and  an  indictment 
7  wDI  lie.  U.  3.  v.  Landsberg 
82)  23  Fed.  585. 

0  equity  was  filed  to  restrain 
tdant  from  infringing  letters 
-  improved  methods  of  explod- 
oea  in  oil  wells,  to  increase  the 

1  thereof,  and,  to  sustain  an 
motion  for  a  preliminary  ln- 
gainst  bim,  the  plaintiffs  took 
ony  of  the  defendant  and  oth- 
lea.  From  the  defendant's  ad- 
in  his  own  testimony,  it  clear- 
ed that  the  plaintiffs  were  en- 
preliminary  injunction  against 
he  made  no  resistance  to  the 
thereof.  In  the  conrse  of  his 
on  the  defendant  was  inter- 
im! testified  as  to  the  owner- 
rtain  oil  wells  he  was  engaged 
in  jr.  His  testimony  touching 
ship  of  the  wells  was  alleged 
e,  and  be  was  indicted  for  per- 
Id,  that  the  defendant's  alleged 
ements  in  respect  to  the  own- 
the  wells  did  not  tend  to  pre- 


vent the  granting  of  a  preliminary  in- 
junction, or  defeat  the  due  administra- 
tion of  justice,  and  were  immaterial.  U. 
S.  v.  Perdue  (D.  C.  1880)  4  Fed.  897. 

In  contempt  proceedings  a  subpoena 
duces  tecum  was  issued  to  a  witness,  re- 
quiring him  to  produce  a  deed  therein 
described,  and  he  answered  orally  un- 
der oath  before  the  court  that  he  had 
no  such  deed,  and  never  bad  it.  The 
deed  be  was  required  to  produce  was 
alleged  to  have  been  furnished  him  by 
one  II.,  the  respondent  in  the  contempt 
proceeding.    On  the  trial  of  a 


>   the   i 


due* 


H,  testified  that  he  had  furnished 
or  delivered  the  respondent  no  such 
deed.  Held,  that  this  testimony  was  in 
a  matter  material  to  the  Issue  formed, 
and,  if  H.  testified  falsely,  not  believing 
his  testimony  to  be  true,  he  was  guilty 
of  perjury.  U.  S.  v.  Hall  (D.  C.  1880) 
44  Fed,  864,  10  L.  R.  A.  324. 

7.  "Declaration*"  or  "certificates" 
within  statute.— The  words  "declara- 
tion" and  "certificate"  are  not  a  Bed  In 
terms  of  s 


.  but  a 


n  the  o 


dinary  and  popular  sense,  to  signify 
statements  of  material  facts  sworn  to 
and  subscribed  by  the  party  charged 
with  perjury;  and  if  he  did  not  believe 
such  matters  to  be  true  when  he  swore 
to  snd  subscribed  to  the  statement  that 
they  were  true,  he  is  guilty  of  perjury 
as  declared  therein.  U.  S.  v.  Ambrose 
(1883)  2  Sup.  Ct  682,  108  U.  S.  336, 
27  L.  Ed.  746. 

Whether  the  sworn  statements  re- 
quired to  be  made  by  a  clerk  of  a  Unit- 
ed States  court,  in  his  accounts  with, 
and  returns  to,  the  government,  are 
"declarations"  or  "certificates,"  within 
this  section,  qurere.  TJ.  8.  v.  Ambrose 
(C.  C.  1880)  2  Fed.  556  (certified  ques- 
tions answered  [1883]  2  Sup.  Ct,  682, 
108  U.  S.  336,  27  L.  Ed.  746). 

The  account  of  services  rendered  the 
United  States  by  a  clerk  of  the  circuit 
and  district  court  is  a  "declaration"  or 
"certificate,"  within  the  meaning  of  this 
section,  making  the  false  verification 
thereof  perjury.  U.  8.  v.  Ambrose 
(1883)  2  Sup.  Ct.  682,  108  U.  8.  336, 
27  L.  Ed,  746. 

The  oath  of  a  cashier  of  a  national 
bank,  in  a  report  to  the  comptroller  of 
the  currency,  is  a  declaration  within  the 
meaning  of  this  section.  U.  8.  v.  Bar- 
tow (C.  C.  1882)  10  Fed.  873. 

8.  Immunity  to  witness  under  consti- 
tution.—The  immunity  which  must,  un- 
der Const.  Amend.  5,  be  accorded  to  a 
witness  compelled  to  give  evidence 
against  himself,  relates  only  to  past  of- 
fenses, and  need  not  exempt  the  wit- 
ness from  prosecution  for  perjury  com- 
mitted when  so  testifying.  Glickstein 
y.  U.  S.  (1911)  32  Sup.  Ct  71,  222  U. 
a  139,  56  L.  Ed.  128. 

9.  Oath  and  authority  to  administer  In 
general.— Under  the  general  powers  giv- 
en  under   this   section  and   under   the 
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more  specific  ones,  local  land  officers  in 
hearing  contests  constitute  a  competent 
tribunal  authorized  to  administer  oaths 
on  which  prosecution  for  perjury  can 
be  predicated.  Caha  v.  U.  S.  (1894)  14 
Sup.  Ct  513,  615,  152  U.  S.  211,  38  L. 
Ed.  415. 

An  oath  to  do  a  certain  thing  in  the 
future  cannot  be  the  subject  of  a  pros- 
ecution for  perjury.  U.  S.  v.  Glover 
(C.  C.  1831)  Fed.  Cas.  No.  15,218. 

Authority  to  a  county  clerk  to  swear 
petitioners  resident  in  his  county  does 
not  give  him  power  to  administer  an 
oath  to  one  who  resides  in  another 
county.  U.  S.  v.  Deming  (C.  C.  1845) 
Fed.  Gas.  No.  14,045. 

To  sustain  an  indictment  for  perjury, 
the  oath  must  be  administered  by  some 
one  authorized.    Id. 

An  oath,  not  required  to  be  adminis- 
tered by  any  law  or  rule  of  court,  is  not 
perjury,  though  administered  under  the 
usage  of  a  ministerial  officer.  U.  S.  v. 
Babcock  (0.  0.  1846)  Fed.  Cas.  No. 
14,488. 

Under  R.  S.  §  5392  (embodied  here- 
in), denouncing  the  crime  of  perjury, 
and  declaring  that  the  oath  must  be 
taken  before  some  "competent  tribunal, 
•  officer,  or  person,"  as  the  judge  of  pro- 
bate had  no  authority  to  administer 
such  oath,  an  indictment  for  perjury 
will  not  lie.  U.  S.  v.  Howard  (D.  C. 
1881))  37  Fed.  666. 

Defendant  was  indicted  for  perjury. 
The  evidence  showed  that  he  made  a 
verbal  statement  before  a  United  States 
commissioner,  and  charged  one  B.  with 
violating  the  revenue  law.  The  com- 
missioner reduced  his  statement  to  writ- 
ing, beginning  with  the  words,  M.,  "be- 
ing duly  sworn,"  etc.,  and  ending  with 
the  jurat.  On  being  told,  "If  you  swear 
to  this  statement,  put  your  mark  here," 
defendant  made  his  mark.  Held,  that 
this  was  an  oath.  U.  S.  v.  Mallard  (D. 
0. 1889)  40  Fed.  151,  5  L.  R.  A.  816. 

Where  pursuant  to  ante,  §§  492,  5885, 
a  regulation  required  collectors  of  tax- 
es on  distilled  spirits  to  examine  dis- 
tiller's sureties  and  to  require  them  to 
"justify"  on  a  prescribed  form,  an  oath 
taken  by  a  surety  with  reference  to  his 
qualifications  before  a  deputy  collector, 
was  held  to  be  an  oath  taken  in  a  case 
in  which  "a  law  of  the  United  States 
authorizes  an  oath  to  be  administered," 
within  R.  S.  §  5302  (embodied  here- 
in), defining  perjury.  U.  S.  v.  Hardi- 
son  (D.  C.  1905)  135  Fed.  419,  420, 
421. 

Act  Aug.  15,  1876  (section  1475, 
ante),  provides  that  notaries  public  of 
the  several  states,  etc.,  are  authorized 
to  take  affidavits  in  the  same  manner 
and  with  the  same  effect  as  commission- 
ers of  the  United  States  circuit  court 
may  lawfully  take  or  do.  Held,  that 
since  a  United  States  commissioner  was 
authorized  by  Act  May  28,  1896  (sec- 
tion 1337,  ante),  to  take  the  oath  of  a 
proposed  surety  on  a  liquor  distiller's 
bond,  on  which  perjury  might  be  as- 
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signed,  an  indictment  for  perjury  in  the 
taking  of  such  oath  was  not  defective 
on  the  ground  that  the  officer  admin- 
istering it  styled  himself  as  "notary 
public  and  ex  officio  justice  of  the 
peace."    Id. 

10.  Oath  administered  by  state  mag- 
istrate.—Where  a  state  magistrate  ad- 
ministers an  oath  under  an  act  of  con- 
gress expressly  giving  him  the  power 
to  do  so,  it  is  a  lawful  oath,  and  an 
oath  so  administered  is  within  Act 
March  1,  1823,  c.  165.  U.  S.  ▼.  Bailey 
(1835)  9  Pet  238,  259,  9  L.  Ed.  113. 

To  make  a  party  liable  to  prosecution 
for  perjury  in  a  United  States  court,  it 
does  not  matter  that  the  oath  taken  by 
him  when  endeavoring  to  benefit  by  the 
"timber  culture  act"  was  taken  before 
an  officer  authorized  by  a  state,  rather 
than  one  authorized  by  the  United 
States,  to  administer  oaths.  U.  S.  v. 
Madison  (D.  O.  1884)  21  Fed.  628. 

In  Alabama  the  probate  judge  is  not 
the  clerk  of  the  probate  court,  though 
he  may  call  himself  ex  officio  clerk,  and 
he  is  the  principal  judge,  and  not  the 
clerk  of  the  court  of  county  commis- 
sioners (Code  Ala.  1886,  §{  789,  795, 
819,  827) ;  and  so  in  neither  capacity  is 
he  clerk  of  a  court  of  record,  author- 
ized to  administer  the  oath  in  pre-emp- 
tion cases,  by  R.  S.  |  2262,  aa  amended 
June  9,  1880,  and  false  statements  un- 
der an  oath  administered  by  him,  made 
by  a  pre-emption  settler  in  his  affidavit, 
do  not  constitute  perjury.  U.  S.  v. 
Redgood  (D.  C.  1891)  49  Fed.  54. 

11.  Oath  administered  by  coert  eon- 
mlssloner  in  taking  bail-— An  oath  ad- 
ministered by  a  commissioner  to  a  per- 
son tendering  himself  for  justification, 
as  bail  for  a  person  committed  by  such 
commissioner  to  await  the  issuing  of  a 
warrant  for  his  removal  for  trial,  will 
support  an  indictment  for  perjury, 
though  it  does  not  appear  that  the  dep- 
osition was  used  on  the  application  for 
bail.  U.  S.  v.  Vols  (O.  C.  1876)  Fed. 
Cas.  No.  16,627. 

A  charge  of  perjury  cannot  be  predi- 
cated upon  an  oath  administered  by  a 
commissioner  of  the  circuit  court,  in 
taking  bail  in  a  criminal  case,  in  a  state 
where  the  state  laws  do  not  authorize 
justices  of  the  peace  to  administer 
oaths  for  similar  purposes.  U.  &  v. 
Garcelon  (D.  C.  1897)  82  Fed.  611. 

12.  Oath  administered  by  notarles^- 

Under  R.  S.  §  5392  (embodied  herein), 
the  offense  of  perjury  is  not  commit- 
ted by  a  bank  cashier  who  makes  false 
returns  of  the  condition  of  his  bank 
to  the  comptroller  of  the  currency  un- 
der oath  taken  before  a  notary  public, 
for,  prior  to  Act  Feb.  26,  1881  (ante, 
|  9975),  notaries  public  had  no  au- 
thority under  the  laws  of  the  United 
States  to  administer  oaths.  U.  S.  v. 
Curtis  (1883)  2  Sup.  Ct.  507,  107  U. 
&  671,  27  L.  Bd.  534. 

An  indictment  against  an  officer  of 
a  bank  under  this  section  for  a  wil- 
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i  declaration  or  statement  In 
made    under    section    9774, 

tied  by  bis  oath  administered 
ry  public  of  a  state  prior  to 
26,  1881,  cannot  be  sustain- 

ie  oath  ia  taken  and  sub- 
i  tbe  h  ecu  Bed  ft  Is  complete, 
the  accused  can  make  it,  and 
ary,  in  certifying  the  fact  of 
having  been  taken,  errone- 
i  the  term  "county"  instead 
and  used  tbe  seal  of  said 
ead  of  his  own  official  seal, 
-  did  not  affect  tbe  oath  tak- 
1.  v.   Neale  (C.  C.  1883)   14 

i  public  are  not  authorized 
r  of  tbe  United  States  to  ad  - 
aths  to  affidavits  required  by 
and  regulations  prescribed 
ommissioner  of  the  general 
■!  and  perjury  cannot,  there- 
assigned  upon  an  affidavit 
re  a  notary  public  by  a  yer- 
iport  of  his  claim  to  a  pref- 
bt  to  purchase  coal  land  un- 
H  2348,  2349,  ante,  fjj  4600, 
S.  v.  Manion  (D.  C.  1800)  44 

1778,  ante,  |  3259,  authoris- 
es public  to  ad  mini  but  oaths 
es  in  which  justices  of  the 
e  power  to  administer  them, 
power  to  admin iater  an  oath 
estimation  by  the  post-office 
t  as  to  the  alleged  loss  of  a 

letter,  for  there  is  no  stat- 
;  justices  such  power,  and 
ndictment  for  perjury  can  be 
n  false  statements  in  an  uffi- 
?  before  a  notary  in  such  an 
on.  U.  8.  t.  Law  (D.  0. 
Fed.  915. 

■■It  taking  oath  of  enlist- 
able  that  where  a  recruit, 
tbe  oath  of  enlistment, 
y  and  willingly"  swears 
is  indictable  for  perjury  un- 
tfarch  3,  1825,  c.  65,  |  13. 
,   Op.   Atty.   Gen.   210. 

avits  by  drafted  soldier*.— 
>tary  of  war  may  prescribe 
nts  of  affidavits  by  drafted 
aiming  exemption  from  mil- 
ice,  and  false  swearing  as  to 
<  is  perjury.  Act  March  3, 
8.  v.  Sonachall  (D.  C.  1864) 
No.  16,352, 

■ry  by  bank  director.— If  ac- 
;  an  oath  as  bank  director  in 
stated  that  he  was  bona  fide 
bis  own  right  of  the  number 
of  stock  then  standing  in  his 
the  books  of  the  bank,  and 
aid  shares  were  not  hyyothe- 
d  any  way  pledged  as  securi- 
'  loan  or  debt,  and  if  he  took 
!,  and  not  believing  that  he 
kg  the  truth,  it  is  perjury,  if 
f  fact  he  was  not  the  owner 
)ck,  or  had  pledged  tbe  same 
S.CoMP.'16— 793 


16.  Application  for  pensions.— R.  8. 
I  4716  (ante,  |  9012),  providing  that 
"no  money  on  account  of  pension* 
shall  be  paid  to  any  person  *  •  * 
who  in  any  manner  voluntarily  engag- 
ed in  or  aided  or  abetted  the  late  re- 
bellion," was  not  repealed  by  implica- 
tion by  Act  June  27,  1890  (26  Stat.  c. 
63-1),  known  as  the  "dependent  pension 
act,"  but  applies  to  pensions  granted 
or  applied  for  under  said  act;  and  a 
false  statement  in  that  regard,  made 
under  oath  by  an  applicant  under  that 
act,  is  upon  a  matter  material  to  the 
inquiry,  and  renders  him  subject  to 
prosecution  for  perjury.  U.  S.  v. 
Hampton  (1900)  101  Fed.  714,  41  C. 
C.   A.  625. 

The  offense  of  perjury,  as  defined  by 
R.  a  |  5392  (embodied  herein),  may 
be  predicated  upon  an  affidavit  to  sup- 
port a  pension  claim  sworn  to  before  a 
justice  of  the  peace.  U.  S.  v.  Boggs 
(D.  C.  1887)  31  Fed.  337. 

17.  Naturalization  prooeedinn*.  —  B. 
S.  i  2165,  relating  to  the  naturaliza- 
tion of  aliens,  which  provide  that  it 
shall  be  made  to  appear  to  tbe  satis- 
faction of  the  court  admitting  such 
alien  that  he  has  resided  within  the 
United  States  five  years  at  least,  and 
within  the  state  or  territory  where 
auch  court  is  at  the  time  held  one  year 
at  least,  but  that  tbe  oath  of  the  ap- 
plicant shall  be  in  no  case  allowed  to 
prove  his  residence,  are  to  be  con- 
strued as  a  prohibition  forbidding  the 
taking  of  the  oath  of  tbe  applicant 
himself  as  proof  of  his  residence,  and 
not  a  provision  merely  that  the  oath 
of  the  applicant  shall  be  regarded  as 
insufficient  for  the  purpose.  Such  an 
oath,  if  admitted,  is  extrajudicial,  and 
perjury  cannot  be  assigned  thereon. 
U.  S.  v.  Grottkau  (D.  C.  1887)  30 
Fed.  672. 

Under  Naturalization  -  Act  June  29, 
1906,  %  4,  subd.  2  (section  4352,  ante), 
providing  that  a  naturalization  petition 
shall  contain  every  fact  material  to  the 
petitioner's  naturalization  required  to 
be  proved  on  the  final  hearing,  and 
subdivision  4,  declaring  that  petitioner 
Bhall  prove,  among  other  things,  that 
he  has  resided  immediately  preceding 
his  application  continuously  within  the 
state  or  territory  where  the  court  is 
at  tbe  time  held,  for  one  year  at  least, 
petitioner's  prior  residence  within  the 
state  or  territory  for  a  year  is  a  nec- 
essary allegation  of  a  petition  for  nat- 
uralization, and  hence  perjury  may  be 
assigned  on  a  false  allegation  tbereof. 
U.  S.  v.  Dupont  (D.  C.  1910)  176  Fed. 
823. 

Perjury  committed  by  a  false  allega- 
tion of  fact  in  a  naturalization  petition 
is  punishable  under  It.  S.  %  5392  (em- 
bodied herein),  punishing  perjury  gen- 
erally, and  applicable  to  all  cases  in 
which  a  false  oath  or  false  testimony  is 
given  in  a  matter  required  b;  law  be- 
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fore  any  competent  tribunal,  officer,  or 
person,  regardless  of  whether  such 
evidence  is  punishable  under  Naturali- 
zation Act  June  29,  1906,  §  23  (section 
4379,  ante),  or  not    Id. 

18.  Publlo     land      proceedings.— See, 

also,  notes,  ante. 

False  swearing  in  a  land  contest  be- 
fore the  local  land  office  in  respect  to 
a  homestead  entry  constitutes  perjury, 
within  this  section;  for,  although  such 
a  contest  is  not  specifically  authorized 
by  statute,  it  is  provided  for  by  the 
rules  of  the  land  department  under  a 
general  grant  of  authority  to  prescribe 
appropriate  regulations  for  the  dispo- 
sition of  the  public  lands,  and  has  fre- 
quently been  recognized  by  acts  of  con- 
gress. Caha  v.  U.  S.  (1894)  14  Sup. 
Ct  513,  516,  152  U.  S.  211,  38  L.  Ed. 
415,  distinguishing  U.  S.  v.  Bailey 
(1835)  9  Pet  238,  9  L.  Ed.  113,  and 
U.  S.  v.  Eaton  (1892)  12  Sup.  Ot.  764, 
144  U.  S.  677,  36  L.  Ed.  591. 

A  charge  of  perjury  cannot  be  based 
upon  false  statements  as  to  residence 
and  cultivation  in  the  affidavit  of  a 
homestead  claimant  when  making  final 
proof,  on  the  theory  that  his  oath  •  as 
to  these  matters  was  authorized  by  a 
law  of  the  United  States  because  of  a 
regulation  of  the  land  department  re- 
quiring the  claimant  to  testify  as  oth- 
er witnesses,  adopted  under  the  sup- 
posed authority  of  R.  S.  §§  161,  441, 
453,  2478  (this  compilation,  §§  235, 
681,  699,  5120),  conferring  administra- 
tive powers,  or  of  R.  S.  §  2246,  ante, 
§  4494,  empowering  and  requiring  the 
register  and  receiver  "to  administer 
any  oath  required  by  law  or  the  in- 
structions of  the  general  land  office  in 
connection  with  the  entry  or  purchase 
of  any  tract  of  the  public  lands,"  since 
these  sections  do  not  justify  any  addi- 
tions to  the  requirements  of  R.  S.  f 
2291,  ante,  f  4532,  that  cultivation  and 
residence  be  proved  by  two  credible 
witnesses,  and  nonalienation  and  alle- 
giance by  affidavit  of  the  claimant  U. 
S.  v.  George  (1913)  33  Sup.  Ct  412, 
228  U.  S.  14,  57  L.  Ed.  712. 

A  charge  of  perjury  cannot  be  based 
upon  false  statements  as  to  residence 
and  cultivation  in  an  affidavit  of  a 
homestead  claimant  under  a  regulation 
of  the  Land  Department  adopted  pur- 
suant to  R.  S.  §§  161,  441,  453,  2478 
(this  compilation,  §§  235,  681,  699, 
5120),  conferring  administrative  pow- 
ers, or  of  R.  S.  §  2246,  ante,  §  4494, 
since  these  sections  do  not  justify  any 
additions  to  the  requirements  of  R.  S. 
§  2291,  ante,  §  4532,  that  cultivation 
and  residence  be  proved  by  two  credi- 
ble witnesses.     Id. 

A  charge  of  perjury  under  this  sec- 
tion may  be  based  on.  false  statements 
in  affidavit  required  by  act  of  congress 
or  authorized  regulation  of  the  gener- 
al land  office.  U.  S.  v.  Smull  (1915) 
35  Sup.  Ct.  349,  236  U.  S.  405,  59  L. 
Ed.  641. 

Under  the  provision  of  the  act  for 
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the  sale  of  timber  and  stone  lands  (Act 
June  3,  1878  [section  4672,  ante]),  re- 
quiring an  applicant  for  purchase 
thereunder  to  make  oath  that  he  has 
not  "directly  or  indirectly  made  any 
agreement  or  contract  in  any  way  or 
manner"  by  which  the  title  should  in- 
ure in  whole  or  in  part  to  the  benefit 
of  any  person  except  himself,  such 
oath  is  false,  and  constitutes  perjury 
where  he  has  made  an  agreement  to 
sell  the  land,  whether  written  or  oral; 
its  enforceability  being  immaterial 
Boren  v.  U.  S.  (1906)  144  Fed.  801,  75 
C.  C.  A.  531. 

A  false  averment  in  the  affidavit  of 
an  entryman  under  Timber  and  Stone 
Act  1878,  §  2  (section  4672,  ante),  is 
perjury.  NickeU  v.  U.  S.  (1908)  161 
Fed.  702,  88  C.  C.  A.  562. 

Where  an  entryman  on  public  lands 
signed  and  swore  to  an  affidavit  that  he 
entered  the  land  for  his  individual  use 
and  benefit,  and  not  for  speculation, 
when  in  fact,  he  intended  to  immediate- 
ly transfer  the  land  to  another  under 
a  pre-existing  contract,  he  thereby  com- 
mitted perjury  as  defined  by  R,  S.  § 
5392  (embodied  herein).  NickeU  v.  U. 
S.  (1909)  161  Fed.  702,  88  C.  C.  A 
562,  judgment  affirmed  on  rehearing 
(1909)  167  Fed.  741,  93  C.  C.  A.  229, 
writ  of  certiorari  denied  (1909)  29  Sup.' 
Ct.  699,  214  U.  S.  517,  53  L.  Ed.  1064. 

R.  S.  §  2301,  as  amended  by  Act 
March  3,  1891,  5  6  (section  4589,  ante), 
provides  for  the  commutation  of  home- 
stead entries  after  14  months  "upon 
making  proof  of  settlement  and  of  resi- 
dence and  cultivation  for  such  period 
of  14  months"  without  specifying  the 
kind  of  proof.  Before  amendment  the 
section  required  proof  to  be  made  as 
in  pre-emption  cases,  which,  under  a 
regulation  of  the  department,  was  by 
the  testimony  of  the  claimant  corrobo- 
rated by  at  least  two  witnesses.  Held, 
that  after  the  amendment,  in  the  ab- 
sence of  a  regulation  providing  other- 
wise, the  same  manner  of  taking  proof 
might  properly  be  followed,  in  which 
case  the  entryman  was  a  competent 
witness  as  to  his  own  settlement,  and 
his  false  testimony  respecting  the  same 
constituted  perjury.  Hallock  v.  U.  S. 
(1911)  185  Fed.  417,  107  C.  C.  A.  487, 
writ  of  certiorari  denied  (1911)  31  Sup, 
Ct.  717,  220  U.  S.  613,  55  I*  Ed.  610. 

By  virtue  of  section  5  of  the  crimes 
act  of  March  3,  1857  (11  Stat  250), 
and  section  6  of  the  timber  culture  act 
of  June  14,  1878  (20  Stat  130),  an  af- 
fidavit taken  before  a  county  clerk  may 
be  used  before  the  register  and  receiv- 
er in  any  proceeding  or  question  aris- 
ing under  said  last-named  act  in  which 
an  affidavit  is  allowed  or  authorized  by 
any  law  of  the  United. States  or  regu- 
lation of  the  land  department  thereof; 
and,  if  such  affidavit  is  willfully  and 
knowingly  or  corruptly  false  in  any  ma- 
terial matter,  an  indictment  for  perjury 
may  be  maintained  thereon  in  the  prop- 
er United  States  court.  U.  S.  v.  Shinn 
(C.  C.  1882)  14  Fed.  447. 
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An  applicant  for  the  entry  of  land, 
under  the  homestead  act,  may  make 
oath  to  the  excusatory  facts  that  au- 
thorize him  to  verify  the  affidavit  ac- 
companying his  application,  before  the 
clerk  of  the  county,  as  provided  in  R. 
S.  §  2294,  ante,  §  4546,  and  if  such 
oath  is  willfully  and  knowingly  false  in 
any  material  particular,  or  includes  a 
statement  of  fact  which  such  appli- 
cant did  not  believe,  he  is  guilty  of  per- 
jury as  denned  by  R.  S.  |  5392  (em- 
bodied herein).  U.  B.  v.  Hearing  (G. 
C.  1886)  26  Fed.  744. 

Defendant  entered  a  homestead  claim, 
and,  on  application  to  commute  his 
entry  to  a  cash  entry,  he  made  affi- 
davit, July  30,  1887,  before  a  judge  of 
probate,  that  he  had  actually  moved  on 
the  land  in  December,  1886,  that  his 
actual  residence  had  been  on  the  land 
up  to  the  time  of  taking  the  oath,  that 
his  residence  thereon  had  been  con- 
tinuous, and  that  be  had  not  resided  or 
boarded  elsewhere  than  on  said  land 
since  commencing  his  residence  there- 
on. Held,  that  the  statements  were 
not  such  as  are  required  or  authorized 
by  law  to  be  made  by  an  applicant  for 
a  pre-emption,  homestead,  or  a  home- 
stead commutation  entry,  under  R.  S. 
§  2262,  and  sections  2289-2291  (ante, 
!f  4530-4532).  They  were  irrelevant 
and  immaterial,  and  perjury  could  not 
be  predicated  on  them.  U.  S.  v.  How- 
ard (D.  C.  1889)  37  Fed.  666. 

Rules  and  regulations  issued  by  the 
commissioner  of  the  general  land  office, 
pursuant  to  the  coal  land  laws,  do  not 
have  force  as  laws  of  the  United  States, 
within  the  meaning  of  this  section.  U. 
S.  v.  Manion  (D.  C.  1890)  44  Fed.  800. 

This  section  is  applicable  to  the  crime 
defined  and  may  be  punishable  by  Act 
March  3,  1S57,  §  5  (11  Stat.  250).  U. 
S.  v.  Bedgood  (D.  C.  1891)  49  Fed. 
54,  57. 

Congress  cannot  confer  on  the  sec- 
retary of  the  interior  or  commissioner 
of  the  land  office  power  fo  make  rules 
and  regulations,  such  as  prescribing  by 
whom  the  oath  is  to  be  administered  to 
one  making  a  pre-emption  entry,  or  the 
facts  to  be  contained  in  the  affidavit, 
so  as  to  make  it  perjury  for  the  pre- 
emptor  to  make  a  false  affidavit,  when 
the  facts  sworn  to  are  not  required  by 
statute  to1  be  sworn  to;  and  the  stat- 
ute does  not  authorize  the  oath  to  be 
administered  by  the  person  who  ad- 
ministers it     Id. 

Applicants  to  purchase  timber  lands 
are  required  by  statute  to  file  an  affi- 
davit that  the  land  is  unfit  for  cultiva- 
tion, uninhabited,  and  unimproved,  and, 
to  the  best  of  the  applicant's  belief, 
contains  no  valuable  mineral  deposits, 
etc  The  land  department,  by  its  reg- 
ulations, has  prescribed  the  additional 
requirement  that  the  applicant  shall 
swear  that  he  personally  examined  the 
land.  Held,  that  a  charge  of  perjury 
may  be  predicated  upon  a  false  state- 
ment in  the  affidavit  that  the  applicant 


personally  examined  the  land;  for  the 
statute  denning  perjury  in  such  cases 
(Act  March  3,  1857,  11  Stat  250)  in- 
cludes affidavits  made  in  compliance 
with  "orders,  regulations,  or  instruc- 
tions" concerning  public  lands  issued 
by  the  department  officials,  as  well  as 
those  made  in  compliance  with  acts  of 
congress.  U.  S.  v.  Wood  (D.  C.  1895) 
70  Fed.  485. 

To  constitute  the  crime  of  perjury 
under  R.  S.  §  5392  (embodied  herein), 
by  the  making  of  a  false  affidavit  in 
relation  to  an  entry  of  public  lands,  it 
is  essential  that  such  affidavit  should 
be  material,  and  that  it  should  be  au- 
thorized by  a  law  of  the  United  States. 
Such  a  charge  cannot  be  based  upon  an 
affidavit  of  the  nonmineral  character  of 
the  land  made  in  support  of  a  home- 
stead entry,  although  a  regulation  of 
the  land  office  requires  such  an  affidavit 
to  be  made  in  certain  states,  since  it  is 
not  required  by  R.  S.  §  2290,  ante,  | 
4531,  which  prescribes  the  contents  of 
a  homestead  affidavit,  and  the  statute 
cannot  be  added  to  for  criminal  pur- 
poses by  a  departmental  regulation.  U. 
S.  v.  Maid  (D.  C.  1902)  116  Fed.  650. 

Act  June  3,  1878,  c.  151,  providing 
for  the  sale  of  public  lands,  restricts 
the  quantity  to  160  acres  to  any  one 
person,  and  section  2  (section  4672, 
ante),  requires  the  applicant  to  file  with  i 
the  register  a  written  statement  under 
oath  that  he  does  not  apply  to  purchase 
the  land  on  speculation,  but  in  good 
faith  to  appropriate  it  to  his  exclusive 
use,  and  that  he  has  not  made  any 
agreement  or  contract  to  convey  the 
same.  Section  3  (section  4673,  ante), 
provides  that  if  no  adverse  claim  shall 
be  filed  after  publication  of  notice  of 
the  application,  the  applicant,  on  fur- 
nishing the  register  of  the  land  office 
satisfactory  evidence  of  the  publication 
of  the  notice,  that  the  land  is  unoc- 
cupied, and  apparently  contains  no  de- 
posits of  gold,  etc.,  and  on  paying  the 
purchase  money  and  fees,  shall  be  en- 
titled to  a  patent.  The  act  also  au- 
thorizes the  commissioner  of  the  gen- 
eral land  office  to  make  regulations  for 
the  carrying  of  its  provisions  into  ef- 
fect, and  one  of  the  regulations  so 
made  requires  the  register  of  the  land 
office  to  examine  the  applicant  under 
oath  with  reference  to  the  good  faith 
of  his  application.  Held,  that  section 
3  did  not  preclude  the  land  Officers  from 
requiring  proof  of  the  good  faith  of 
the  application  as  a  part  of  the  ap- 
plicant's final  proof,  and  that  the  reg- 
ister of  the  land  office  had  express  pow- 
er to  administer  an  oath  to  the  ap- 
plicant on  such  examination,  as  provid- 
ed by  R.  S.  §  2246,  ante,  §  4494,  the 
falsity  of  which  could  be  the  basis  of 
a  prosecution  for  perjury.  U.  S.  v. 
Brace  (D.  C.  1907)  149  Fed.  869. 

A  false  statement  in  an  affidavit  filed 
by  defendant  to  enter  agricultural  lands 
in  a  forest  reserve,  made  the  basis  of 
an  indictment  for  perjury,  held  not  im- 
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material  as  a.  matter  of  law.     U.  S.  t. 
Nelson  (D.  G.  1912)  199  Fed.  464. 

19.  Proceedings  relating  to  revenue. 
—The  affidavit  required  by  the  regula- 
tions of  the  treasury  department  to  be 
made  by  a  surety  upon  an  ordinary 
match-stamp  bond,  to  secure  the  pay- 
ment due  to  the  United  States  for  in- 
ternal revenue  stamps  to  be  delivered 
on  credit  to  a  manufacturer  of  matches 
setting  forth  the  pecuniary  responsi- 
bility of  the  surety,  is  an  instrument 
authorized  by  law;  and,  if  statements 
made  therein  as  to  his  pecuniary  re- 
sponsibility are  false  to  his  knowledge, 
the  surety  is  guilty  of  perjury.  Ralph 
v.  U.  S.  (C.  C.  18S1)  9  Fed.  693. 

Section  6241,  ante,  in  requiring 
wholesale  dealers  in  oleomargarine, 
process,  renovated,  or  adulterated  butter, 
to  keep  such  books  and  render  such  re- 
turns as  the  commissioner  of  internal 
revenue  may  by  regulation  require  un- 
der prescribed  penalties  for  its  viola- 
tion, has  no  relation  to  the  tax  to  be 
assessed  on  such  dealer,  and  the  regu- 
lations made  thereunder  and  in  force 
prior  to  their  revision  in  1907,  in  re- 
quiring an  oath  to  the  returns,  do  not 
have  the  force  of  law  in  such  sense 
that  a  false  oath  to  a  return  subjects 
the  maker  to  prosecution  for  perjury 
under  R.  S.  |  5392  (embodied  herein). 
U.  S.  v.  Lamson  (C.  C.  1908)  163 
Fed.  80. 

An  oath  in  a  case  required  by  law, 
taken  before  a  deputy  collector,  may 
be  the  basis  of  an  indictment  for  per- 
jury. D.  8.  v.  Barton  (D.  C.  1833) 
Fed.  Cas.  No.  14,534. 

A  person  cannot  be  convicted  of  per- 
jury in  swearing  falsely  to  an  income 
tax  return,  where  it  was  not  made  with 
a  corrupt  intention,  but  with  the  honest 
belief  that  it  was  correct.  U.  8.  v. 
Smith  (D.  O.  1870)  Fed.  Gas.  No. 
16,341. 

Although  the  income  tax  act  makes 
no  provision  for  compelling  a  person 
to  make  oath  to  his  return,  yet,  as  it 
permits  him  to  do  so,  intentional  false 
swearing  therein  Is  perjury.     Id. 

Under  section  5883,  ante,  authorizing 
every  collector  and  deputy  collector  to 
administer  oaths  touching  any  part  of 
the  sd ministration  of  the  internal  reve- 
nue laws  or  where  such  oaths  are  au- 
thorized by  law,  or  by  regulations  au- 
thorized by  law,  and  Internal  Revenue 
Laws  1900,  p.  47,  5  321,  R.  S.  {  321, 
ante,  §  41)2,  giving  the  internal  revenue 
commissioner  general  supervision  of  the 
collection  of  taxes  Imposed  by  any  in- 
ternal revenue  law,  and  authorizing  him 
to  prepare  and  distribute  instructions, 
regulations,  etc.,  it  was  held,  that  an 
oath  taken  by  a  distiller's  surety,  pur- 
suant to  a  regulation,  with  reference  to 
his  qualifications,  before  a  deputy  col- 
lector, waa  an  oath  token  in  a  case  in 
which  "a  law  of  the  United  States  au- 
thorises an  oath  to  be  administered," 
within  R.  S.  !  5302  (embodied  herein), 
defining  perjury.  U.  S.  v.  Hardison  (D. 
C.  1905)  135  Fed.  419. 
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Where  defendant  s 
his  qualifications  to  t 
a  distiller's  bond,  before  a  deputy  in- 
ternal revenue  collector,  he  was  prop- 
erly charged  with  perjury  thereon,  as 
defined  by  R.  S.  §  5392  (embodied  here- 
in), though  under  the  state  law  per- 
jury could  only  be  committed  in  a  ju- 
dicial proceeding,  other  false  oaths  be- 
ing defined  and  punished  aa  "false 
swearing.''     Id. 

Importer,  making  affidavit  that  noth- 
ing had  been  concealed  or  suppressed 
whereby  the  United  States  might  be 
defrauded,  held  guilty  of  perjury  if  ht 
had  knowledge  of  any  document  which, 
If  known,  would  have  led  the  United 
States  to  fix  the  customs  duties  high- 
er than  those  based  on  the  values  stat- 
ed in  the  consular  invoice.  U.  S.  v, 
Salem  (D.  G.  1914)  216  Fed.  420. 

20.  Bankruptcy  proceedings.— The  im- 
munity clause  in  Bankr.  Act  July  1 
1898,  c.  541,  |  7,  subd.  9,  30  Stat  548 
that  no  testimony  given  by  the  bank- 
rupt under  the  command  of  that  sec- 
tion shall  be  offered  in  evidence  againii 
him  in  any  criminal  proceeding,  doei 
not  bar  a  criminal  prosecution  for  per 
jury,  for  false  s  we  tiring  when  givinf 
such  testimony.  Glicksteiu  v.  I'.  S 
(1911)  32  Sop.  Ct  71,  222  U.  S.  139 
56  L.  Ed.  128. 

R.  S.  1  SCO,  held  not  to  prevent  pros 
ecution  for  perjury  in  a  bankruptcj 
proceeding.  Gameron  v.  U.  S.  (1911) 
192  Fed.  548.  113  C.  C.  A.  20. 

R.  S.  f  5392,  brought  forward  as  Cr 
Code,  |  125  (embodied  herein),  de- 
nounces perjury  and  fixes  the  punish 
ment  at  a  fine  not  to  exceed  $2,000  ant 
imprisonment  for  not  more  than  fivi 
years;  R.  S.  |  5393,  post,  5  10206,  de- 
nounces subornation  of  perjury,  and  fil- 
es the  punishment  as  in  the  precedint 
section;  and  Bankruptcy  Act  1808,  | 
29,  makes  it  an  offense  to  swear  falselj 
in  bankruptcy  proceedings,  and  fixes  th< 
punishment  at  imprisonment  for  not  ti 
exceed  two  years.  Held,  that  fain 
swearing  in  bankruptcy  proceeding 
constituted  perjury,  under  It.  S.  S 
5302,  5393,  the  bankruptcy  act  merel; 
changing  the  punishment,  and  suborna- 
tion of  perjury  in  bankruptcy  proceed 
iuRft  is  an  offense  under  sections  5392 
5393.  Epstein  v.  U.  S-  (1912)  19* 
Fed.  354,  116  C.  C.  A.  174. 

This  section  covers  false  a  wearing  it 
bankruptcy  proceedings  snd  every  othei 
way  of  committing  perjury.  Id- 
Perjury  committed  in  bankruptcy  pro 
eecdings  cannot  be  prosecuted  unde 
the  general  criminal  law  (section  18 
nor  will  an  indictment  lie  at  commoi 
law.  Anonymous  (C.  C.  1804)  Fed 
Cas.  No.  475. 

Ferjury  under  the  bankrupt  law  wa 
not  indictable  under  Act  April  30,  17* 
U.  S.  v.  Passmore  (C.  C.  1S04)  Fee 
Cas.  No.  16.005,  4  Ball.  872.  374,  1  I 
Ed.  871. 

The  bankrupt  is  not  guilty  of  perjnr. 
in  withholding  certain  items  from  hi 
schedule  under  the  advice  of  counsel  t 
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had  fairly  submitted  the  facta 
J  to  bis  property.  U.  S.  v. 
C.  C.  1845)  Fed.  Cas.  No.  14.- 

an  order  of  the  district  court, 
ag  petitionera  in  bankruptcy  to 
eir  petitions  before  the  clerk 
unty  in  which  they  reside,  and 
g  auch  county  clerk  commis- 
administer  oaths  to  auch  pe- 
the  clerk  of  one  county  has 
'  to  administer  such  oath  to  a 
of  another  county.  U.  8.  v 
(C.   C.    1845)    Fed.   Cos.   No. 

Act  March  3,  1825,  an  inten- 

ission,  by  one  applying  for  the 
f  the  bankrupt  law  (Act  1841) 
any  portion  of  hi  a  property 
ichedule,  sworn  to  by  him  as 
(  a  true  account  of  all  hia  ef- 

perjnry.     TJ.  8.  v.  Nihola   (O. 

Fed.  Cas.  No.  15,880. 
inkrupt's   intentional    omission 
a  part  of  bis  property  In  hia 
iedule  is  perjury  under  the  act 

Id. 
ity  clerk,  being  authorized  to 
tame  aa  the  principal,  hns  the 
administer  oaths  in  bankrupt- 
such  oaths  are  presumed  to  be 
■red  in  the  presence  of  the 
id   by  virtue  of  its   authority. 

Bnnkr.  Act  July  1,  1898.  8  21a 
9605,  ante),  which  authorizes 
of  bankruptcy  by  order  to  re- 
i  designated  person  to  be  ex- 
n  court,  it  may,  as  a  court  of 
ppoint  a  special  commissioner 
■t  such  examination,  and.  where 

appointment  wns  made  prior 
cation  to  examine  a  designated 
respecting  transfers  of  prop- 
:he  bankrupt,  bis  powers  were 
mded  by  an  order  referring  the 
erally  to  a  referee  after  ad- 
i,  and  an  indictment  for  per- 
nst  the  wltnesa  may  be  predi- 

fnlse  testimony  given  by  him 
ich  special  commissioner.  17. 
erman   (C.  C.  1010)  176  Fed. 


rmsr  Jeopardy.— A  person  ac- 
>f  a  crime  cannot  be  again 
it  under  the  guise  of  a  charge 
ry.  and  although  he  may  be 
•d  for  perjury  for  false  swear- 
lis  trial,  where  bis  testimony 
as  broad  aa  the  charge,  as  a 
guilt,  but  was  to  a  subordinate 
1  matter,  the  evidence  on  his 
it  be  confined  to  the  narrower 
d  not  be  given  aucb  range  as 
it  to  a  retrial  of  the  first  case. 
1  v.  U.  S.  (1910)  ITS  Fed.  442, 
:.  A.  342. 

ay  be  coDvicted  of  perjury  for 
I  falsely  in  his  own  behalf  on 
for  an  offense  for  which  he 
lilted  without  being  put  twice 
rdj.  Allen  v.  U.  S.  (1912) 
664,  114  C.  0.  A.  357,  39  I* 
(.  8.)  385. 


22.  Jurlsilotloa  and  venue.— See,  also, 
notes  under  11  991(2),  1233,  ante. 

Under  B.  S.  S  711,  cL  1,  ante,  |  1233, 
providing  tbat  the  federal  courts  shall 
have  exclusive  jurisdiction  of  all  crimes 
and  offenses  cognizable  under  the  au- 
thority of  the  United  States;  and  R.  S. 
|  53112  (embodied  herein),  providing 
that  any  one  who  shall  testify  falsely, 
after  having  taken  an  oath  to  testify 
truly,  In  a  case  where  any  law  of  the 
United  States  authorizes  an  oath  to 
be  administered,  shall  be  guilty  of  per- 
jury,—the  federal  courta  have  exclu- 
sive jurisdiction  of  that  offense,  when 
committed  in  giving  a  deposition  before 
a  notary  public  to  be  used  in  the  case 
of  a  contested  election  of  a  member 
of  congress,  as  provided  by  H.  S.  9  110, 
ante,  js  107.  In  re  Loney  (1889)  134 
U.  S.  372,  10  Sup.  Ct.  584,  33  L.  Ed. 
949. 

The  federal  courts  have  exclusive  ju- 
risdiction of  perjury  in  a  deposition  to 
be  used  in  the  case  of  a  contested  elec- 
tion of  a  member  of  congress.  Thomas 
v.  Loney  (1890)  10  Sup.  Ct.  584.  134 
U.  8.  372,  33  L.  Ed.  949,  affirming  judg- 
ment In  re  Loney  (C.  C.  18S9)  38  Fed. 
101. 

K.  S.  |  5392  (embodied  herein),  de- 
fining the  crime  of  perjnry.  Is  not  con- 
fined in  its  operation  to  places  within 
the  exclusive  jurisdiction  of  the  Unit- 
ed States,  but  is  of  universal  applica- 
tion within  the  territorial  limits  there- 
of: and  the  crime  is  punishable  in  the 
district  court  of  the  district  in  which 
it  is  committed.  Caha  v.  U.  S.  (1894) 
14  Sup.  Ct  513,  162  U.  S.  211,  38  L. 
Ed.  415. 

Defendant  was  charged  before  a 
state  court  with  perjury  in  having  tes- 
tified falsely  before  a  notary  public  in 
a  proceeding  under  R.  8.  tit  2,  c.  8 
(this  compilation,  tit.  2,  c.  8),  regulat- 
ing tbe  inking  of  testimony  in  a  con- 
test for  a  sent  in  the  bouse  of  repre- 
sentatives 0r  the  United  States.  Held, 
that  the  offense  Is  cognizable  only  by 
the  federal  court?,  under  R.  S.  J  5392 
(embodied  herein),  providing  for  tbe 
punishment  of  perjury  in  any  case  in 
which  tbe  laws  of  the  United  States 
authorize  an  oath  to  be  administered, 
and  the  second  section  of  tbe  judiciary 
act  of  August  13,  1SSS,  giving  the  Unit- 
ed States  courts  exclusive  cognizance 
of  all  crimes  cognizable  under  the  au- 
thority of  tbe  United  States.  In  re 
Loney  (C.  C.  1880)  &S  Fed.  101.  judg- 
ment affirmed  Tbomns  v.  Lonev  (1890) 
10  Sup.  Ct  584,  134  U.  S.  372,  33  L. 
Ed.  949. 

To  make  a  party  liable  to  prosecution 
for  perjury  in  a  United  States  court, 
it  does  not  matter  tbat  the  oath  token 
by  him  when  endeavoring  to  benefit 
by  the  "timber  culture  act"  was  taken 
before  an  officer  authorized  by  a  state, 
rather  than  one  authorized  by  the  Unit- 
ed States,  to  administer  oaths.  U.  S. 
T.  Madison  (D.  O.  1884)  21  Fed.  628. 
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Perjury  committed  by  a  witness  in 
the  federal  court  is  a  crime  against 
the  federal  laws  only,  and  a  prosecution 
therefor  is  within  the  exclusive  juris- 
diction of  the  federal  courts.  Mcin- 
tosh v.  Bullard,  Earnheart  &  Magness 
(Ark.  1910)  129  S.  W.  86. 

Const,  art.  3,  |  1,  vests  the  judicial 
power  of  the  United  States  in  the 
courts  thereof.  By  R  S.  J  711,  cL  1, 
ante,  §  1233,  such  courts  have  jurisdic- 
tion exclusive  of  the  state  courts  of  all 
crimes  and  offenses  cognizable  under 
the  authority  of  the  United  States.  B. 
S.  8  629,  cl.  20,  ante,  |  991(2),  gives 
the  circuit  courts  of  the  United  States 
exclusive  cognizance  of  all  such  crimes 
except  where'  otherwise  provided  by 
law,  and  R.  S.  §  5392  (embodied  here- 
in), defining  and  punishing  perjury, 
does  not  save  the  jurisdiction  of  the 
state  courts.  Held,  that  perjury  com- 
mitted by  false  swearing  before  a 
United  States  commissioner  was  not 
subject  to  the  jurisdiction  of  a  state 
court  under  Ky.  St.  §  1174  (Russell's 
St.  |  370S),  defining  and  punishing  per- 
jury. Commonwealth  v.  Kitchen 
(1911)  133  S.  W.  586,  141  Ky.  655. 

The  courts  of  New  Hampshire  have 
no  jurisdiction  of  the  crime  of  perjury, 
committed  in  an  examination  before  a 
commissioner  in  bankruptcy  appointed 
under  the  act  of  the  congress  of  the 
United  States,  passed  August  19,  1841, 
"to  establish  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States." 
State  v.  Pike  (1844)  15  N.  H.  83. 

23.  When  Indictment  will  He.— An  in- 
dictment for  perjury  will  lie,  though 
the  proceedings  in  which  the  alleged 
perjury  was  committed  are  not  conclud- 
ed at  the  time  the  indictment  is  re- 
turned. U.  S.  v.  Pettus  (C.  C.  1897) 
84  Fed.  791. 

24.  Commissioner's  charges  for 
drawing  complaints*— Where  the  court 
below  has  allowed  a  commissioner's 
charges  in  excess  of  three  folios  for 
drawing  complaints,  its  action  will  not 
be  disturbed;  the  complaints  in  ques- 
tion being  under  R.  S.  §§  5392,  5393 
(this  compilation,  §§  10295,  1029C),  for 
perjury  and  subornation  of  perjury,  un- 
der R.  S.  §  2461,  ante,  §  4980,  for  cut- 
ting timber,  and  under  R.  S.  §  5440, 
ante,  §  10201,  for  conspiracy.  U.  S. 
v.  Barber  (1891)  11  Sup.  Ct  751,  140 
II.  S.  177,  35  L.  Ed.  398,  reversing 
Barber  v.  U.  S.  (D.  C.  1887)  35  Fed. 
886. 

25.  Indictment,  proof,  and  variance- 
See  {  1687,  ante,  and  notes  thereun- 
der. 

26.  Evldenoed— On  the  trial  of  a  de- 
fendant for  perjury  committed  in  a 
naturalization  proceeding,  his  signature 
to  affidavits  filed  in  the  proceeding  is 
admissible  to  prove  the  fact  that  he 
was  a  witness  therein,  although  such 
affidavits,  when  signed,  were  in  blank. 
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Schmidt  v.  U.  S.  (1904)  133  Fed.  257, 
66  O.  C.  A.  389. 

The  provision  of  Act  March  3,  1903, 
c.  1012,  §  39,  32  Stat  1222,  that  all 
courts  shall,  before  issuing  a  final  order 
or  certificate  of  naturalization,  "cause 
to  be  entered  of  record  the  affidavit  of 
the  applicant  and  of  his  witnesses,  so 
far  as  applicable,  reciting  and  affirming 
the  truth  of  every  material  fact  requi- 
site to  naturalization/'  does  not  limit 
the  evidence  which  may  be  taken  in  the 
proceeding  to  the  affidavits  so  entered 
of  record;  and,  on  the  trial  of  a  per- 
son for  perjury  committed  in  such  a 
proceeding,  oral  evidence  is  admissible 
to  show  the  commission  of  the  offense. 
Id. 

On  the  trial  of  a  defendant  for  per- 
jury in  falsely  testifying  that  he  had 
known  an  applicant  for  naturalization 
for  five  yearB  prior  to  the  hearing,  dur- 
ing which  time  he  had  been  a  resident 
of  the  United  States,  a  ship's  manifest, 
showing  that  the  applicant  arrived  in 
this  country  as  an  «lien  less  than  five 
years  prior  to  the  proceeding,  and  that 
in  answer  to  a  question  propounded  by 
the  ship's  officers  at  the  port  of  emi- 
gration he  stated,  not  under  oath,  that 
he  had  never  been  in  the  United  States, 
is  insufficient  alone  to  warrant  a  con- 
viction. Sullivan  v.  U.  S.  (1908)  161 
Fed.  253,  88  C.  C.  A.  289. 

On  the  trial  of  a  defendant,  charged 
with  false  swearing  in  a  proceeding  for 
the  naturalization  of  an  alien,  in  giv- 
ing false  testimony  as  to  the  length  of 
time  the  applicant  had  been  in  the 
United  States,  the  ship's  manifest, 
showing  the  date  of  his  entry,  is  admis- 
sible in  evidence  to  establish  such  fact, 
on  proper  proof  of  identity.    Id. 

In  a  prosecution  for  perjury  alleged 
to  have  been  committed  by  accused  in 
support  of  W.'s  homestead  claim,  ac- 
cused was  not  prejudiced  by  the  ad- 
mission of  proof  in  support  of  his 
homestead  claim  in  which  he  swore 
that  he  had  continuously  resided  on 
land  other  than  the  place  where  he 
actually  resided  for  the  purpose  of  af- 
fecting his  reputation  for  truth  and 
veracity  which  a  witness  for  accused 
had  previously  testified  had  been. good; 
such  homestead  proof  not  being  con- 
tradicted in  any  particular.  Barnard 
v.  U.  S.  (1908)  162  Fed.  618,  89  C. 
C.  A.  376. 

In  a  prosecution  for  perjury  commit- 
ted by  defendant  in  support  of  W.'s 
homestead  claim,  oral  statements  made 
by  W.,  indicating  that  he  did  not  reside 
on  the  homestead  claimed  by  him  dur- 
ing the  time  stated  in  his  homestead 
proof,  and  during  the  time  defendant 
testified  W.  had  an  established  resi- 
dence on  the  land,  was  admissible  as 
res  gestae.     Id. 

In  a  prosecution  for  perjury  alleged 
to  have  been  committed  by  defendant 
in  support  of  W.'a   homestead  claim, 
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that  witness  took  up  a  horns- 
public  lands  in  the  same  sec- 
he  state  where  W.  made  his 
i  that,  though- witness  never 
n  the  land,  defendant  was  a 
i  his  behalf  when  he  (witness) 
K>f  of  his  residence  on  the 
i,  was  admissible  to  show 
-,  deaign,  and  system  on  de- 
part in  furnishing  evidence 
-t   of   fraudulent   land   claims. 

irtion  of  perjury  may  be  sna- 
the testimony  of  a  single  wit- 
Toborated  by  circumstances 
y  independent  evidence  suffi- 
warrant  the  jury  in  saying 
believed  one  rather  than  the 
where  the  evidence  of  one 
vith  other  facts  and  eircum- 
iroved  is  more  than  sufficient 
rbalance  the  oath  of  defend- 
the  legal  presumption  of  his 
.  Hashagen  v.  U.  S.  (1909) 
306,  94  C.  0.  A.  618. 
osecution  for  perjury,  the  tes- 
!  one  witness  and  corroborate 
netnnces  held  sufficient  to  sus- 
ding  that  the  evidence  alleged 
ieen  perjured  was  false.  Id. 
trial  of  a  post  office  clerk  for 
a  falsely  swearing  on  the  trial 
er  prosecution  against  him  for 
etters,  In  which  he  was  aequit- 
he  had  not  read  and  did  not 
id  a  purported  confession  sign- 
□  and  introduced  against  him, 
rejudicial  error  to  permit  cer- 
ectors,  who  charged  him  with 
er  offense  and  at  whose  in- 
e  alleged  confession  was  sign- 
tify  as  to  his  previous  actions, 
.hem.  which  led  them  to  make 
je;  the  question  of  his  guilt 
charge  having  been  conclu- 
ded against  the  government 
trposca  by  his  acquittal.  Chit- 
1.  S.  (1010)  178  Fed.  442,  101 
342. 

trial  of  a  defendant  for  per- 
iweering  falsely  ss  a  witness 

-  criminal  esse,  it  was  prejudi- 

-  to  permit  the  government  to 
t  documentary  evidence,  which 
her  have  confirmed  or  contra- 
fendant'a  testimony,  was  Dot 
on  such  trialj  defendant  hav- 
ao  control  over  the  introduc- 
-irience  therein.  Ammerman  v. 
11)  185  Fed.  1,  108  C.  C.  A, 
ling  judgment  D.  S.  v.  Am- 
<D.  C.  1910)  176  Fed.  635. 

■e  offered1  by  a  defendant  on 
perjury  held  competent  and 
ily  excluded  in  view  of  the 
admission  of  evidence  on  the 
the  government,  over  objeu- 
•h  such  offered  evidence  tend- 
atradict     Id. 

osecution  for  perjury  in  tenti- 
examination  as  a  bankrupt, 
leek  given  by  accused  before 
7  was  in  payment  of  a  bons 
where  the  payee  contradicted 


such  testimony,  evidence  of  other  facts 
directly  tending  to  show  that  the  check 
was  given  as  part  of  a  scheme  to  de- 
fraud creditors  was  relevant.  Daniels 
r.  V.  8.  (1612)  190  Fed.  459,  116  C.  C. 
A.  233. 

On  the  trial  of  a  defendant  charged 
with  perjury  in  knowingly  giving  false 
testimony  before  a  grand  jury,  the  tes- 
timony of  the  stenographer  who  took 
down  the  testimony  as  given  and  of  any 
other  person  who  heard  and  remembers 
it  is  competent  to  prove  what  was  testi- 
fied to  by  defendant  Braesinski  v.  U. 
S.  (1912)  108  Fed.  65,  117  C.  C.  A. 
17a 

Testimony  as  to  a  statement  by  de- 
fendant to  another  grand  jury  witness 
that  witness  could  get  a  sum  of  mon- 
ey for  going  away  somewhere  held 
competent,  as  tending  to  show  the  mo- 
tive Inducing  defendant  to  give  the  false 
testimony.    Id. 

In  a  prosecution  for  perjury  of  au 
applicant  for  a  patent  in  verifying  that 
he  was  the  first  inventor  or  discoverer 
of  the  art,  evidence  of  negligence  and 
delay  of  a  prior  inventor  in  reducing 
his  idea  relating  to  the  same  art  to 
practice  was  immaterial.  Patterson  v. 
U.  S.  (1913)  202  Fed.  208,  120  C.  C. 
A.  650. 

The  sufficiency  of  the  evidence  in  sup- 
port of  an  indictment  for  perjury  con- 
sidered, under  It.  S.  !S  5392,  5306  (this 
compilation,  jf  1687,  10295),  with  re- 
spect to  the  authority  of  the  referee  in 
bankruptcy  before  whom  the  false  tes- 
timony was  charged  to  have  been  given. 
Baskin  v.  U.  8.  (1913)  209  Fed.  740, 
126  C.  C.  A.  464;  OSner  v.  Same  (1913) 
209  Fed.  749,  126  C.  C.  A.  473. 

Evidence  in  a  prosecution  for  perjury 
held  admissible  and  sufficient  to  identify 
the  proceedings  in  which  the  false  tes- 
timony was  charged  to  have  been  given. 
Id. 
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be  produced.  U.  8.  v.  Erskine  (C.  C. 
1833)  Fed.  Cas.  No.  15.057. 

It  is  only  necessary  to  prove  so  much 
of  the  testimony  of  the  witness  as  re- 
lates to  the  particular  fact  on  which  the 
perjury  is  assigned.     Id. 

The  affidavit  of  a  third  person  is  ad- 
m  is  Bible  to  show  what  the  prisouer 
swore  to,  where  both  affidavits  were 
on  the  same  sheet  of  paper.  U,  S.  v. 
Buete  (C.  C.  1851)  Fed.  Cas.  No.  14,- 
680a. 

Papers  filed  by  the  prisoner  to  sus- 
tain the  allegations  contained  in  the 
original  paper,  if  they  tend  to  establish 
the  charge  made  in  the  indictment  as 
to  guilty  knowledge,  will  be  admitted  in 
evidence.  U.  S.  v.  Gardiner  (C.  C. 
1853)  Fed.  Cas.  No.  15,186a. 

There  need  not  be  positive  evidence 
that  the  paper  was  sworn  to  by  the 
prisoner;  it  may  be  proved  by  circum- 
stantial evidence.    Id. 

The   statement*   of   defendant   which 
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are  made  the  basis  of  a  charge  of  per- 
jury must  be  disproved  by  two  witness- 
es, or  by  one  witness  and  corroborat- 
ing circumstances.  U.  S.  v.  Coons  (0. 
C.  1856)  Fed.  Cas.  14,860. 

Where  a  witness  testifies  that  he  is 
well  acquainted  with  the  applicant,  on 
an  application  to  a  state  court  for  the 
naturalization  of  a  foreigner,  and  it  ap- 
pears that  he  was  a  total  stranger  to 
the  applicant,  and  volunteered  as  a 
witness,  there  is  sufficient  evidence  to 
warrant  a  conviction  of  the  witness  on 
an  indictment  for  perjury,  under  the 
statute.  U.  S.  v.  Jones  (0.  C.  1877) 
Fed.  Cas.  No.  15,491. 

Upon  a  trial  for  perjury,  for  having 
sworn  falsely  as  to  the  truth  of  a  cer- 
tain deposition,  the  notary,  who  admin- 
istered the  oath  in  the  state  of  New 
York,  testified  that  there  was  but  one 
legal  form  of  administering  an  oath  in 
the  state,  and  that  such  form  was,  "Do 
you  solemnly  swear  that  the  above  af- 
fidavit subscribed  by  you  is  true,  in  the 
presence  of  the  ever-living  God;"  that 
he  "used  that  form  substantially,"  but 
did  not  know  whether  he  "put  in  'the 
presence  of  the  ever-living  God* " ;  but 
that  he  was  "a  little  conscientious  about 
that,"  and  "a  little  careful  about  using 
it."  Held,  upon  a  motion  for  a  new 
trial,  that  this  testimony  of  the  notary, 
coupled  with  the  certificate  given  at  the 
time  to  the  effect  that  the  affidavit  was 
sworn  to  before  him,  was  sufficient  evi- 
dence to  sustain  a  finding  that  an  oath 
was  administered  to  the  accused.  U.  S. 
v.  Baer  (C.  C.  1880)  6  Fed.  42. 

When  the  indictment  alleges  the  per- 
jury to  have  been  committed  by  the  re- 
spondent in  his  application  for  natural- 
ization, the  record  of  the  court  before 
which  the  application  was  made,  by  him 
signed  and  sworn  to,  is  the  best  and 
only  evidence  that  can  be  produced. 
U.  S.  v.  Walsh  (C.  C.  1884)  22  Fed. 
644. 

Upon  an  indictment  for  perjury  upon 
an  application  for  naturalization,  duly 
recorded  by  the  court  before  which  the 
application  was  made,  the  clerk  of  the 
court  cannot  be  permitted  to  testify 
that  the  record  was  false.    Id. 

On  an  indictment  for  perjury,  an  affi- 
davit of  the  defendant  directly  contra- 
dicting the  one  on  which  the  perjury  is 
assigned,  is  not  sufficient  evidence  of 
the  falsity  of  the  latter.  U.  S.  v.  Mayer 
(D.  C.  1865)  Fed.  Cas.  No.  15,753. 

The  falsity  of  the  oath,  taken  under 
the  revenue  laws,  on  which  perjury  is 
assigned,  may  be  shown  by  the  books 
and  papers  of  the  defendant.    Id. 

On  an  indictment  for  perjury,  every 
allegation  of  the  indictment  may  be  es- 
tablished by  the  testimony  of  a  single 
witness,  except  the  allegation  that  the 
evidence  in  question  given  by  the  pris- 
oner was  false,  and  that  he  did  not  be- 
lieve it  to  be  true.  Such  allegation 
must  be  established  by  two  witnesses, 
or  by  one  witness  with  satisfactory  cor- 
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roboration.    U.  S.  v.  Hall  (D.  C.  1890) 
44  Fed.  864,  10  L.  R.  A.  324. 

On  an  indictment  for  perjury  alleg- 
ed to  consist  in  denying  having  fur- 
nished a  deed  to  a  certain  person, 
where  the  deed  is  shown  to  have  been 
a  forgery,  the  testimony  of  the  prose- 
cuting witness  that  it  was  in  defend- 
ant's handwriting  is  corroborated  by 
evidence  that  defendant  was  extensively 
engaged  in  forging,  and  causing  to  be 
forged,  deeds  to  lands  in  that  part  of 
the  state.    Id. 

27.  Instructions  and  questions  for 
Jury*— In  a  prosecution  for  perjury 
committed  in  a  naturalization  proceed- 
ing, where  the  record  of  the  court 
therein,  including  the  final  order,  was 
admitted  in  evidence  without  objection, 
it  was  proper  for  the  court  to  instruct 
the  jury  that  such  record  should  be 
taken  as  establishing  the  facts  therein 
stated,  although  the  final  order  may 
have  been  defective  in  form,  in  failing 
to  recite  the  making  and  recording  of 
the  affidavits  required  by  section  39  of 
Act  March  3,  1903,  c.  1012,  32  Stat 
1222,  for  which  defect  it  is  declared 
void  by  said  section;  it  being  doubtful, 
moreover,  whether  it  is  intended  that 
such  order  shall  be  void,  except  for  the 
purpose  of  proving  citizenship.  Schmidt 
v.  U.  S.  (1904)  133  Fed.  257,  66  C.  C. 
A.  389. 

On  a  trial  for  perjury,  the  refusal  of 
the  court  to  state  in  its  charge  the  rule 
requiring  two  witnesses,  or  one  wit- 
ness and  corroborating  circumstances, 
to  establish  the  material  facts  charged, 
was  not  error  where  the  only  facts 
averred,  not  established  beyond  contro- 
versy, related  to  the  question  of  in- 
tent; the  only  real  issue  being  as  to 
whether  defendant  testified  knowingly 
and  intentionally  or  through  mistake, 
to  which  issue  the  rule  could  not  apply. 
OXeary  v.  U.  S.  (1907)  158  Fed.  796, 
86  C.  C.  A.  56. 

Evidence  considered  in  a  prosecution 
for  perjury,  and  held  sufficient  to  war- 
rant the  submission  of  the  case  to  the 
jury.  Leyer  v.  U.  S.  (1910)  183  Fed. 
102,  105  C.  C.  A.  394. 

Instructions  in  a  prosecution  for  per- 
jury considered,  and  held  without  er- 
ror.   Id. 

Where,  on  a  trial  for  perjury,  there 
was  no  direct  testimony  as  to  the  fal- 
sity of  accused's  testimony,  nor  any  di- 
rect written  evidence  coming  from  ac- 
cused proving  his  testimony  to  be  un- 
true, nor  any  established  admission  in- 
consistent with  his  innocence,  it  was 
error  to  charge  that  a  conviction  was 
authorized  if  the  state's  testimony  ir- 
resistibly led  to  the  conclusion  beyond 
a  reasonable  doubt  that  accused  swore 
falsely  and  contrary  to  what  he  knew 
to  be  the  truth,  and  also  to  refuse  to 
charge  that  to  convict,  the  falsity  of 
the  testimony  must  be  proved  by  two 
credible  witnesses  or  by  one  witness 
jnd  corroborative  circumstances.  Al- 
len v.  U.  S.  (1912)  194  Fed.  664,  114 


TBS  CRIMINAL  CODE    (|  126) 


57,  39  L  B.  A.  (N.  S.)  885. 


the 


rt,  in 


seeution  for  perjury,  a 

o  a  question  from  a  ju 
ry  might  give  the  verdict  In 
a  which  the  defendant  corn- 
alleged  perjury  such  consid- 
they  thought  it  entitled  to, 
to  appeared  from  the  record 
>r  action,  and  the  other  evi- 
ire  the  jury,  that  the  jury 
lat  have  disregarded  the  evi- 
the  defendant  alleged  to  be 
Id,  that  the  instruction  was 
and,  although  the  verdict 
.ppeared  to  be  fully  justified 
idence,  the  court  could  not 
motion  for  a  new  trial,  that 
had  no  appreciable  influence 
lult,  and  therefore  granted  a 
U.  S.  v.  Burkhardt  (C.  C. 
red.  141. 
a  false  oath  was  taken  un- 
;e  as  to  the  law  or  fact  in- 
rein  la  a  question  of  fact  for 
U.  S.  v.  Smith  (D.  C.  1870) 
No.  18341. 

eriality  of  the  false  oath  ia 
irt,  and  not  for  the  jury.  U. 
leton   (D.  C.   1892)   54  Fed. 

ence  and  punishment. — Under 
92  (embodied  herein),  which, 
ing  the  crime  of  perjury  and 
:  the  punishment  therefor, 
:bat  the  person  committing 
!  "shall  moreover  thereafter 
le  of  giving  testimony  in  any 
be  United  States  untQ  such 
i  judgment  against  him  ia  re- 
he  Incapacity  attaches  only 
■  who  have  been  convicted 
t  section.  O'Leary  v.  U.  S. 
i  Fed.  796,  86  C.  C.  A.  53. 
f  upon  a  conviction  of  per- 
jurt  might  inflict  the  punish- 
one,  imprisonment,  and  the 
I.   S.   v.  Snow   (C.   C.   1803) 
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Fed.  Caa.  No.  16,340.  But  see  section 
10499,  post. 

A  judgment  and  sentence  of  impris- 
onment omitting  any  reference  to  hard 
labor  is  illegal  where  one  ia  indicted 
and  convicted  under  R.  3.  I  5392  (em- 
bodied herein),  which  imposes,  aa  a 
penalty  for  perjury,  "Imprisonment  at 
hard  labor."  In  re  Christian  (G.  C. 
1807)  82  Fed.  199. 

IE.  8.  f  5302  (embodied  herein),  pro- 
viding that  every  person  convicted  of 
perjury  shall  thereafter  be  incapable  of 
giving  testimony  in  any  court  of  the 
United  States  until  such  time  as  the 
judgment  against  him  is  reversed,  ex- 
cludes a  witness  convicted  of  perjury 
under  the  laws  of  the  United  States 
from  giving  evidence  in  any  United 
States  court,  whatever  the  law  of  tbe 
state  where  tbe  trial  had  on  the  sub- 
ject may  be;  but  aa  to  all  witnesses 
convicted  of  crimes  other  than  perjury 
their  competency  is  determined  by  the 
laws  of  the  state  where  the  trial  is 
had,  under  Act  July  6,  1862,  c  189,  12 
Stat.  588,  declaring  that  tbe  laws  of 
the  state  in  which  tbe  court  shall  be 
held  shall  be  the  rules  of  decision  as 
to  the  competency  of  witnesses  in  the 
courts  of  tbe  United  States  in  trials  at 
common  law  in  equity,  and  in  admiralty. 
Wise  v.  Williams  (C.  C.  1908)  162 
Fed.  161. 

'  Cited  without  definite  application, 
Logan  v.  U.  S.  (1802)  12  Sup.  Ct;  617, 
629,  144  U.  S.  283,  36  L.  Ed.  429; 
New  York  ».  Eno  (1804)  15  Sup.  Ct. 
30,  33,  155  U.  S.  89,  39  L.  Ed.  80; 
Todd  v.  U.  S.  (1805)  15  Sup.  Ct.  880, 
801,  158  U.  S.  278.  39  L.  Ed.  982; 
MarEham  v.  U.  S.  (1S95)  16  Sup.  Ct 
288,  200,  160  U.  S.  319,  40  L.  Ed.  441; 
Modoi   Co.   v.  Moiie   Nerve   Food   Co. 

(1907)  162  Fed.  649,  80  C.  C.  A.  441; 
Patterson  v.  U.  S.  (1013)  202  Fed. 
208,  120  a  C.  A.  650;  U.  S.  v, 
Thompson  (C.  C.  1887)  31  Fed.  331, 
332;  U.  S.  v.  Wallace  (D.  C.  1891) 
46  Fed.  560;  In  re  Di  Clerico  (D.  C. 
1908)  158  Fed.  905. 


(Crim.  Code,  §  126.)     Subornation  of  perjury, 
ver  shall  procure  another  to  commit  any  perjury  is  guilty 
nation  of  perjury,  and  punishable  as  in  the  preceding  sec- 
scribed. 

.  J  5393.    Act  March  4,  1009,  c.  321,  S  126.  35  Stat  1111. 
ilsites  of  indictment  for  subornation  of  perjury  were  prescribed  by  R. 
107,  ante,  |  1683. 

Motes  of  Decisions 
of  statute.  See  notes  under  the  preceding  section, 

and  5  10201,  ante. 

I.  Repeal  of  statute— .The  provisions 
of  R.  S.  93  5302,  5393  (this  compilation, 
H  10295.  10290),  defining  perjury  and 
subornation  of  perjury,  were  reaffirm- 
ed in  tbe  Revision  of  1874.  and.  being 
general  in  terms,  were  not  repealed  pro 
tanto  by  tbe  special  act  of  1857  (11 
Stat.  250),  providing  for  oaths,  affinna- 


land  proceedings. 
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tions,  or  affidavits  made  or  taken  before 
any  register  or  receiver  of  any  local 
land  office,  or  used  or  filed  in  any  such 
office,  in  respect  to  any  right,  claim,  or 
title  to  public  lands.  Babcock  v.  U.  S. 
(C.  C.  1888)  34  Fed.  873. 

2.  Statute  at  embracing  subornation 
of  every  tort  of  perjury.— This  section 
embraces  subornation  of  every  sort  of 
perjury.  Epstein  v.  U.  S.  (1912)  196 
Fed.  354,  116  C.  C.  A.  174. 

3.  Misdemeanor.— The  crime  of  sub- 
ornation of  perjury  at  common  law  and 
under  the  laws  of  the  United  States  is 
a  misdemeanor.  Haliock  v.  U.  S.  (1911) 
185  Fed.  417,  107  C.  C.  A.  487,  writ  of 
certiorari  denied  (1911)  31  Sup.  Ct 
717,  220  U.  S.  613,  55  L.  Ed.  610.     * 

4.  Knowledge  of  falsity.— To  consti- 
tute the  crime  of  procuring  perjury  to 
be  committed,  it  is  not  enough  that  both 
the  accused  and  the  false  witness  knew 
the  falsity  of  the  statements  sworn  to, 
but  the  accused  must  also  have  known 
that  the  witness  knew  the  statements  to 
be  false.  U.  S.  v.  Evans  (D.  O.  1884) 
19  Fed.  912. 

5.  Witness  at  preliminary  hearing  be- 
fore commissioner.— Where  defendant 
acted  as  attorney  for  the  husband  of  a 
witness  suborned  to  testify  falsely  at  a 
preliminary  hearing  before  a  United 
States  commissioner,  it  was  no  objec- 
tion to  defendant's  liability  that  the 
witness  had  not  been  arrested  when  de- 
fendant was  charged  with  having  com- 
mitted the  crime,  or  that  she  knew  she 
would  be  arrested  and  had  in  mind  a 
particular  tribunal  or  proceeding  before 
which  the  perjury  should  be  committed. 
Cohen  v.  U.  S.  (1914)  214  Fed.  23,  130 
O.  C.  A.  417. 

6.  Public  iand  proceedings.— See,  also, 
note,  post. 

To  support  an  indictment  for  sub- 
ornation of  perjury  based  on  the  alleged 
procurement  of  the  making  of  a  false 
affidavit  or  oath  before  the  receiver  or 
register  of  a  land  office  in  support  of 
an  application  to  enter  land  under  the 
homestead  law,  it  is  not  essential  that 
the  affidavit  should  have  been  subscribed 
as  well  as  sworn  to  before  such  officer. 
Nurnberger  v.  U.  S.  (1907)  156  Fed. 
721,  84  O.  O.  A.  377. 

Procuring  entryman  to  make  false  af- 
fidavits constituted  subornation  of  per- 
jury as  defined  by  R.  S.  §  5393  (em- 
bodied herein).  Nickell  v.  U.  S.  (1908) 
161  Fed.  702,  88  O.  C.  A.  562,  judg- 
ment affirmed  on  rehearing  (1909)  167 
Fed.  741,  93  C.  C.  A.  229,  writ  of  cer- 
tiorari denied  (1909)  29  Sup.  Ct  699, 
214  U.  S.  517,  53  L.  Ed.  1004. 

Since  Act  June  3,  1878,  §  2  (section 
4672,  ante),  providing  for  applications 
for  the  purchase  of  stone  and  timber 
lands,  does  not  require  that  applicant's 
initial  statement  shall  be  based  on  a 
personal  examination  of  the  lands,  nor 
that  he  shall  state  from  his  personal 
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knowledge  that  the  land  is  unfit  for 
cultivation,  etc.,  subornation  of  perjury 
could  not  be  based  on  a  charge  that  de- 
fendant induced  an  applicant  to  pur- 
chase such  lands  to  falsely  swear  in  his 
initial  application  that  he  had  person- 
ally examined  the  land  and  stated  from 
personal  knowledge  that  the  same  was 
unfit  for  cultivation.  Robnett  v.  U.  S. 
(1909)  169  Fed.  778,  95  C.  C.  A.  244. 

Since  an  entryman  who  has  made  his 
preliminary  sworn  statement  concern- 
ing the  bona  fides  of  his  application  and 
the  absence  of  agreement  by  which  title 
would  inure  to  the  benefit  of  another 
need  not  make  an  additional  oath  to 
such  facts  on  final  proof,  notwithstand- 
ing any  regulation  of  the  commissioner 
of  the  general  land  office,  subornation 
of  perjury  cannot  be  laid  on  the  alleged 
suborning  of  an  entryman  to  swear 
falsely  concerning  the  bona  fides  of  his 
application  in  his  final  proof.  Dwyer 
v.  U.  S.  (1909)  170  Fed.  160,  95  C.  C. 
A.  416. 

7.  Conspiracy  .—See,  also,  note,  post, 
and  notes  under  $  10201,  ante. 

A  conspiracy  by  two  or  more  persons 
to  procure  the  commission  of  perjury, 
which  embraces  an  unsuccessful  at- 
tempt, is  punishable  under  the  criminal 
laws  of  the  United  States,  even  though 
it  be  conceded  that  an  attempt  by  one 
person  to  suborn  another  to  commit 
perjury  may  not  be  so  punishable,  since 
under  R.  S.  §  5440,  ante,  §  10201,  it  is 
clearly  criminal  for  two  or  more  per- 
sons to  conspire  to  commit  any  offense 
against  the  United  States,  provided  only 
that  one  or  more  of  the  parties  to  the 
conspiracy  do  an  act  towards  effecting 
the  object  of  the  conspiracy.  William- 
son v.  U.  S.  (1908)  28  Sup.  Ot  163,  207 
U.  S.  425,  52  L.  Ed.'  278. 

The  precise  persons  to  be  suborned, 
or  the  time  and  place  of  such  suborn- 
ing, need  not  be  agreed  upon  in  the 
minds  of  the  conspirators,  in  order  to 
constitute  the  crime  of  conspiracy  to 
suborn  perjury  in  proceedings  for  the 
purchase  of  public  land  under  the  tim- 
ber and  stone  act    Id. 

Where  the  facts  alleged,  in  an  indict- 
ment for  conspiracy  to  commit  an  of- 
fense against  the  United  States  by  sub- 
ornation of  perjury  in  proceedings  to 
acquire  public  lands,  necessarily  im- 
port willfulness  on  the  part  of  the  per- 
sons giving  such  testimony,  the  fail- 
ure of  the  indictment  to  use  the  .word 
itself  is  not  fatal.  Van  Gesner  v.  U. 
S.  (1907)  153  Fed.  46,  82  C.  C.  A.  180. 

Defendant  and  others  conspired  to 
defraud  entrymen  on  public  lands  of  the 
location  fees,  and,  in  order  to  induce 
them  to  enter  the  lands,  M.  represent- 
ed to  them  that  he  was-  the  agent  of  a 
fictitious  corporation  of  whom  a  ficti- 
tious person  was  president,  which  cor- 
poration desired  to  purchase  the  land, 
and  would  do  so  from  the  entrymen,  ei- 
ther for  a  specified  amount,  or  in  ac- 
cordance  with  an  estimate   of  timber 
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•ursuant  to  inch  conspiracy, 
induced  the  entryineii  to  sign 

to  entry  affidavits  declaring 
i  try  in  en  were  purchasing  the 
.eir  own  benefit,  and  not  for 
.  and  that  they  had  no  eon- 
reement  to  transfer  the  same 
bad  contracted  to  convey  the 
.ch  corporation.  Held  that, 
would  bare  been  personally 
ji-h  contract*  under  the  rule 
rho  holds  himself  out  as  an 

uonfiiialing  principal  is  per- 
ile,  the  affidavits  were  in  fact 

constituted   perjury,   though 

no  intention  on  defendant's 
y  time  to  carry  them  outF  or 
the  land.  NickeU  r.  U.  S. 
.  Fed.  702,  88  C.  C.  A.  5*52, 
iffirmed  on  rehearing  (1009) 
FU,  93  C.  C.  A.  220,  writ  of 

denied    (1909)    29   Sup.    Ct. 
J.  8.  517,  53  L.  Ed.  1064. 
meat— See  |  1688,  and  notes 

nco.— The  rule  that  under  an 

for    perjury    the    defendant 

convicted  on  the  uncorrobo- 
imony  of  a  single  witness  is 
able  to  a  case  of  subornation 
.  Boren  v.  D.  8.  (1906)  144 
75  G.  C.  A.  531. 
in  indictment  for  conspiracy 
an  offense  against  the  United 
subornation  of  perjury  in  pro- 
sons  to  make  application  for 
ise  of  lands  under  the  timber 
'  act,  under  agreements  to 
■  same  to  defendants,  and  to 
ear,  among  other  things,  that 
s  were  chiefly  valuable  for 
was  not  error  to  permit  the 
it  to  prove  that  the  lands  were 
ile  for  the  timber  upon  them, 
chiefly  valuable  for  grazing 
although  such  evidence  tended 
lat  the  lands  were  not  subject 
nder  the  act.  Van  Gesner  v. 
>7)   153  Fed.  46,  82  C.  C.  A. 

trial  of  •  defendant  charged 
mation  of  perjury  in  procur- 
itead  entry  men  to  make  the 
>atb  that  the  entry  was  not 
the  benefit  of  any  other  per- 
i  in  fact  they  had  agreed  to 
;  land  to  defendant  for  a  stip- 
ce  as  soon  as  they  obtained' 
as  error  to  refuse  to  permit 

to  testify  that  he  mode  no 
emeDts,  but  that  the  agree- 
ually  made,  as  he  understood 

the  conveyance  optional  with 
parties  or  to  other  facts, 
ded  to  show  that  his  act  was 
I  nor  corrupt,  as  required  by 
its    to    constitute    the    crime 

Nurnberger  v.  U.  S.  (1907) 
721,  84  C.  O.  A.  377. 
trial  of  an  indictment  for  sub- 
of  perjury  in  procuring  false 
homestead  and  entrymen,  the 
k  kept  by  the  register  of  the 


land  office  is  admissible  in  evidence  to 
establish  the  fact  that  the  lands  to 
which  the  application  related  were  pub- 
lic lands  subject  to  homestead  entry  at 
such  office,  and  it  is  competent  for  the 
register  as  a  witness  to  explain  the 
meaning  of  abbreviations  used  therein. 
Id. 

In  a  prosecution  for  conspiracy  to  de- 
fraud the  United  States  by  suborning 
certain  named  persons  to  commit  per- 
jury in  making  entries  under  Timber 
and  Stone  Act  June  3,  1878,  c.  151,  20 
Stat.  88,  evidence  of  acts  of  the  alleged 
perjurors  committed  long  after  they 
had  sworn  to  and  Sled  their  statements, 
and  that  subsequent  to  such  filing  they 
had  agreed  with  defendant  D.  for  a 
money  consideration  to  file  a  relin- 
quishment of  their  applications  at  such 
a  time  as  he  could  manage  to  take  it  up 
with  script,  together  with  a  relinquish- 
ment so  filed,  was  inadmissible  to  show 
motive.  Dwinnell  v.  U.  8.  (1911)  186 
Fed.  764,  108  C.  C.  A.  624. 

Where  defendant  was  charged  with 
suborning  a  witness  to  commit  perjury 
at  a  hearing  before  a  United  States 
commissioner  in  which  G.  was  charged 
with  violating  the  white  slave  act,  the 
complaint  against  G.  was  admissible  to 
prove  one  of  the  steps  in  the  proceed- 
ing in  which  the  false  testimony  was 
suborned  to  be  given.  Cohen  v.  U.  8. 
(1914)  214  Fed.  23,  130  C.  C.  A.  417. 

A  person  solicited  to  commit  perjury 
is  not  an  accomplice  in  the  crime  of 
a  ub  or  n  at  ion  committed  by  the  person 
who  suborned  him;  and  tbe  fact  that 
he  committed  the  perjury  does  not  pre- 
vent the  jury  from  convicting  the  sub- 
orner of  tbe  solicitation  on  his  testi- 
mony. U.  S.  v.  Thompson  (O.  C.  1887) 
31  Fed.  331. 

The  evidence  showed  that  defendant 
procured  certain  unknown  persons  to 
go  before  the  local  land  office  at  D.  and 
swear  to  affidavits  required  for  enter- 
ing government  land;  that  these  per- 
sons made  the  application  in  the  names 
of  persons  who  were  not  present,  and, 
in  some  ins  tuners,  not  in  the  State; 
that  defendant  did  this  by  agreement 
with  the  persons  whose  names  were 
used;  and  that  he  obtained  the  receipts 
for  them,  and  received  money  for  his 
services.  While  it  was  not  shown  that 
he  was  personally  present,  except  in 
one  instance,  when  tbese  false  affida- 
vits were  sworn  to,  yet  they  were  all 
made  by  his  procurement,  with  knowl- 
edge of  their  falsity,  and  with  knowl- 
edge that  the  persons  making  them 
knew  they  were  'false.  Held,  that  a 
verdict  of  guilty  was  amply  sustained 
by  the  evidence.  Babcock  v.  U.  S.  (C. 
C.  1888)  34  Fed.  873. 


10.  Instructions— Instructions,  given 
on  the  trial  of  a  defendant  charged  with 
subornation  of  perjury  in  procuring 
homestead  entrymen  to  make  false 
oaths,  held  erroneous  and  misleading, 
in  that  they  authorized  tbe  jury  to  con- 
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vict  in  case  they  found  that  an;  state- 
ment made  bj  affiants  in  their  affidavits 
was  false  and  war  intentionally  sworn 
to,  when  there  was  evidence  tending 
to  show  that  some  of  the  recitals  in 
the  affidavits  respecting  the  intention 
to  reside  on  and  improve  the  land  aa 
affiants  understood  the  law  were  not 
applicable  to  their  entries,  and  that 
their  act  in  swearing  to  the  same  was 
not  therefore  willful  and  corrupt,  aa 
required  by  H.  8.  %  2201,  as  amended 
by  Act  March  S,  1877,  j  2  (section  4532, 
ante),  to  constitute  the  crime  of  per- 
jury. Nurnberger  v.  U.  S.  (1907)  156 
Fed.  721,  84  G.  C.  A.  377. 

The  instructions  given  on  the  trial 
of  an  indictment  for  conspiracy  to  in- 
duce perjury  on  the  part  of  persons  ap- 
plying to  enter  land  under  the  timber 
and  stone  act  (Act  June  3,  1878,  as 
amended  by  Act  Aug.  4,  1892  (sec- 
tion 4G71,  ante]),  by  falsely  stating 
that  the  lands  were  not  being  pur- 
chased by  them  on  speculation  and 
that  they  had  not  made  any  agree- 
ment by  which  the  titles  they  might  ac- 
quire should  inure  to  the  benefit  of  any 
other  person,  considered,  and,  as  ap- 
plied to  the  evidence,  held  correct,  as 
confining  the  inquiry  to  the  preliminsry 
statements  made  at  the  time  of  the  ap- 
plications. Nickell  t.  U.  S.  (11)09)  167 
Fed.  741,  93  C..C.  A.  220,  affirming 
judgment  on  rehearing  (1908)  161  Fed. 
702,  88  C.  C.  A.  032.  and  writ  of  cer- 
tiorari denied  (1909)  20  Snp.  Ct- 
609,  214  li.  S.  517,  63  L.  Ed.  1064. 

In  the  prosecution  for  subornation  of 
perjury  the  indictment  contained  six 
oonnts,  the  first  three  alleging  suborna- 
tion of  on  entry  man  to  swear  falsely 
concerning  the  bona  fides  of  his  entry 
in  his  preliminary  affidavit  a,  and  the 
last  three  alleged  subornation  to  swear 
falsely  in  bis  final  proofs  with  refer- 
ence to  the  same  land.     Notwithstand- 


ing the  last  three  counts  were  insiif 
dent,  the  court  charged  that  they  we 
connected  with  the  same  timber  cls.ii 
referred  to  in  the  first  and  third  coast 
and  that  the  jury  should  remember  th 
they  concerned  the  testimony  on  t 
same  points  involved  in  the  first  com 
made  at  the  time  of  final  proof.  I 
exception  was  taLen  with  reference 
the  fourth,  fifth,  and  sixth  counts  ■ 
the  ground  that  the  matters  alleg 
therein  were  immaterial,  which  race 
tioii  the  court  allowed.  Held,  that 
conviction  on  all  bnt  the  second  com 
which  was  not  submitted  to  the  jury, 
which  accused  was  sentenced  to  pay 
fine  of  fiiOO  and  costs  and  be  impr 
oned  for  18  months,  was  not  sustai 
able  on  the  theory  that  the  judgrat 
did  not  exceed '  that  prescribed  for 
single  offense,  and  waa  therefore  st 
ported  by  the  first  count  alone.  Dwj 
v.  U.  R  (1900)  170  Fed.  160,  95  C. 
A.  416. 

Instructions  considered  and  approi 
in  a  prosecution  for  subornation  of  p- 
jury,  defining  the  elements  of  the  ■ 
fense.  Hollock  v.  U.  8.  (1911)  185  F 
417,  107  C.  C.  A.  487,  writ  of  cert 
rsri  denied  (1911)  31  Sup.  OL  717,  i 
U.  8.  613,  55  L.  Ed.  610. 

In  a  prosecution  for  suborning  a  * 
ness  to  testify  falsely,  an  instruct 
that  the  fact  that  she  was  subjected 
coercion  by  the  commissioner  and  i 
trict  attorney  would  not  excuse  ■ 
fendant  if  the  witness  committed  p 
jury  at  his  request  or  instigation  v 
proper.  Cohen  v.  U.  8.  (1914)  i 
Fed.  23,  130  O.  O.  A.  417. 

Cited  without  definite  appllratl 
Hendricks  v.  U.  S.  (1912)  32  Sup. 
313.  314,  223  U.  S.  178.  56  L.  Ed.  ff 
Wise  v.  Williams  (C.  C.  1908)  162  F 
161 ;  D.  S.  t.  Twining  (D.  0. 1004) : 
Fed.  129. 


§  10297.  (Crim.  Code,  §  127.)     Stealing  or  altering  process;  pi 
curing  false  bail,  etc. ;  punishment  for. 

Whoever  shall  feloniously  steal,  take  away,  alter,  falsify,  oroth 
wise  avoid  any  record,  writ,  process,  or  other  proceeding,  in  a 
court  of  the  United  States,  by  means  whereof  any  judgment  is 
versed,  made  void,  or  does  not  take  effect;  or  whoever  shall  : 
knowledge,  or  procure  to  be  acknowledged,  in  any  such  court,  a 
recognizance,  bail,  or  judgment,  in  the  name  of  any  other  person  i 
privy  or  consenting  to  the  same,  shall  be  fined  not  more  than  f 
thousand  dollars,  or  imprisoned  not  more  than  seven  years,  or  boi 
but  this  provision  shall  not  extend  to  the  acknowledgment  of  a 
judgment  by  an  attorney,  duly  admitted,  for  any  person  against  wh 
such  judgment  is  had  or  given. 

It.  S.  |  6394.    Act  March  4,  1009,  c  321,  §  127,  35  Stat  1111. 

Cited  without  definite  application,  761,  140  U.  8.  177,  35  L.  Ed.  398); 
Barber  v.  U.  S.  (D.  C.  1887)  35  Fed.  S.  v.  Creciliua  (D.  a  1888)  34  Fed. 
886.  KSS  (reversed  [1891]  11  Sup.  Ct.       32. 

§  10298.  (Crim.  Code,  §  128.)     Destroying,  etc.,  public  recor 

punishment  for. 
Whoever  shall  willfully  and  unlawfully  conceal,  remove,  mutih 
obliterate,  or  destroy,  or  attempt  to  conceal,  remove,  mutilate,  ■ 
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e,  or  destroy,  or,  with  intent  to  conceal,  remove,  mutilate,  ob- 
;,  destroy,  or  steal,  shall  take  and  carry  away  any  record, 
ding,  map,  book,  paper,  document,  or  other  thing,  filed  or  de- 
l  with  any  clerk  or  officer  of  any  court  of  the  United  States,  or 
public  office,  or  with  any  judicial  or  public  officer  of  the  United 

shall  be  fined  not  more  than  two  thousand  dollars,  or  imprisoned 
>re  than  three  years,  or  both. 

8.  i  5403.    Act  March  4,  1908,  a  321,  J  128,  36  Slat.  1111. 


Notes  of 
tc  Intent  u  element  of  offense. 

pecific  intent  to  destroy  a  pub 
■d,  aa  such,  ia  the  essential  ele- 

the  offense  denounced  by  It.  S. 

(embodied  herein) ;    and  a  de- 

who  had  stolen  papers  belong- 
he  internal  revenue  office  from 
where  they  were  stored,  under 
>f  thnt  the;  were  old  paper,  or 

knowledge  of  the  fact  that  the; 
blic  records,  cannot  be  convict- 
■r  that  statute.  U.  3.  y.  De 
y.  C.  1887)  30  Fed.  764. 
■g  of  "record"  and  "document." 
S.  f  5-103  (embodied  herein), 
lakes   it  a  criminal  offense   to 

destro;  "on;  record,  puper  or 
ing  of  a  court  of  justice."  or 
per  or  document  or  record  filed 
iBitcd  in  any  public  office  or 
i  judicial  or  public  officer,"  the 
"record"  and  "document"  are 
:ed  in  their  meaning  to  the  tech- 
mmon-law  records  of  courts  as 
,  or  to  technical  documents,  but 
1  in  the  common  and  ordinary 

nii  include  all  and  ever;  part, 
i  of  such  technical  records  or 
its,  but  of  any  paper  filed  and 
ecomes  a  part  of  the  records  of 
rt  or  office,  broadly  speaking, 
:reated  as  a  record  of  what  It 


contains.  Mclnemey  t.  U.  S.  (1900) 
143   Fed.  729.  74  C.  C.  A.  655. 

Record  of  court  within  statute.— The 
original  application  of  an  alien  for 
naturalization  hied  in  a  court  of  the 
United  States,  together  with  the  affi- 
davits, certificates  and  record  of  pro- 
ceedings thereon,  preserved  in  the  of- 
fice of  the  clerk,  bound  in  one  of  a  se- 
ries of  hooks  kept  for  the  purpose,  and 
which  are  evidence  of  the  rights  of  the 

ord  of  the  court  within  the  meaning  of 
It.  8,  5  5403  (embodied  herein),  and  the 
stealing  or  destruction  of  any  part 
thereof  is  a  criminal  offense  thereunder. 
Mclnemey  v.  U.  S.  (1906)  143  Fed. 
729.  74  C.  C.  A.  655. 

Defense  to  prosecution  tor  theft  or 
doit  ruction,— It  is  not  a  defense  to  a 
prosecution  under  R.  S.  5  6403  (< 
bodied  herein),  for- stealing  or  destroy- 
ing a  record  of  a  court  that  such  rec- 
ord was  technically  imperfect  o 
correctly    kept.       Mclnemey    v.    1 

(1908)  143  Fed.  729,  74  C.  C.  A.  655. 
Cited  without  definite  application, 
Mackin  v.  TJ.  S.  (1886)  6  Sup.  Ct.  777, 
117  U.  S.  348,  29  L.  Ed.  909;  MacUn 
v.  U.  S.  (C.  O.  1886)  23  Fed.  334,  836, 
337,338. 


9.  (Crim.  Code,  §  129.)     Destroying  records  by  officer  in 
atge ;  punishment  for. 

jever,  having  the  custody  of  any  record,  proceeding,  map, 
document,  paper,  or  other  thing  specified  in  the  preceding 
,  shall  willfully  and  unlawfully  conceal,  remove,  mutilate,  ob- 
:,  falsify,  or  destroy  any  such  record,  proceeding,  map,  book, 
ent,  paper,  or  thing,  shall  be  fined  not  more  than  two  thousand 
,  or  imprisoned  not  more  than  three  years,  or  both ;  and  shall 
/er  forfeit  his  office  and  be  forever  afterward  disqualified  from 
j  any  office  under  the  Government  of  the  United  States. 
8.  |  6408.    Act  March  4,  1909,  C  321,  |  129,  35  Stat  1112. 


Hotea  of 
•  within  statute.— A  clerk  of  the 
doner  to  the  Five  Civilized 
employed  at  a  salary  of  $1,200 

under  authority  granted  the 
ry  of  the  Interior,  was  not  an 
if  the  United  States,  and  pun- 
under  It.  S.  I  6408   (embodied 

providing  that  any  officer  hav- 
custody  of  any  record  or  paper, 
audulently  takes  away  or  de- 
my such  record  or  paper  shall 
he  penalties  there  prescribed. 
r.  D.  S.  (1909)  168  Fed.  198,  93 


Decision* 

C.  C.  A.  4S4,  reversing  judgment  (Ind. 
T.  1907)  104  S.  W.  678. 

A  clerk  in  the  office  of  the  Commis- 
sioner of  the  Five  Civilized  Tribes  in 
Muskogee,  Iud.  T.,  appointed  b;  the 
commissioner  acting  on  behalf  of  the 
Secretary  of  tbe  Interior,  which  ap. 
pointment  was  approved  by  the  Secre- 
tary of  the  Interior,  was  an  officer  with- 
in R.  8.  |  540S  (embodied  herein),  pro- 
viding a  punishment  for  any  officer  hav- 
ing the  custody  of  any  record  filed  in 
his  office  or  deposited  with  him.  or  in 
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his  custody,  who  fraudulently  takes  it 
away  or  destroys  it  Martin  v.  U.  S. 
(Ind.  T.  1907)  104  S.  W.  678. 

Cuitody  of  raoord  or  document— 
"Custody"  menus  keeping,  and  implies 
responsibility  for  the  protection  and 
preservation  ol  the  thing  in  custody. 
Martin  v.  U.  S.  (1909)  16S  Fed.  198,  93 
C.  C.  A.  484. 

A  document  in  a  public  office  in  the 
general  custody  of  a  commissioner  and 
in  the  particular  custody  of  his  chief 
clerk,  under  whom  five  or  six  subordi- 
nate clerks  are  employed  who  nave  ac- 
cess to  it  in  order  to  discharge  their 
duties,  is  not  in  the  custody  of  one  of 
them.    Id. 

A  clerk  in  the  office  of  the  Commis- 
sioner of  the  Five  Civilised  Tribes  in 
Muskogee,  Ind.  T.,  appointed  by  the 
commissioner  acting  on  behalf  of  the 
Secretary  of  the  Interior,  which  ap- 
pointment was  approved  by  the  Secre- 
tary of  the  Interior,  who  kept  a  certain 
record  in  his  office  and  could  examine  it 
whenever  he  wished,  bad  the  custody  of 
the  same  within  the  meaning  of  R.  S. 
i  6408  (embodied  herein).  Martin  r. 
U.  S.  (Ind.  T.  1907)  104  8.  W.  678. 

Fraudulent  taking  or  destruction. — 
An  attempt  or  an  intent  to  injure  the 
rights  or  interests  of  another,  or  an  ef- 
fect to  so  injure  or  alter  some  of  them, 
is  essential  to  a  fraud,  and,  without 
such  an  attempt  or  effect,  an  act  can- 
not be  done  "fraudulently"  under  II.  S. 


E  5408  (embodied  herein).  Martin  t. 
U.  S.  (1909)  168  Fed.  198,  93  C.  C.  A 
484. 

The  quoted  words  in  It  S.  t  6108 
(embodied  herein),  subjecting  an  of- 
ficer who  fraudulently  "takea  away  or 
withdraws"  or  destroys  a  record  or 
document,  mean  a  taking  away  or  with- 
drawal whereby  some  injury  is  attempt- 
ed or  inflicted  on  the  record  or  docu- 
ment, or  on  some  one  who  baa  an  in- 
terest in  it  and  is  entitled  to  use  it    Id. 

Where  a  clerk  in  the  office  of  tb* 
commissioner  of  the  Five  Civilised 
Tribes  in  Muskogee,  Ind.  T.,  appoint- 
ed by  the  commissioner  acting  for  and 
on  behalf  of  the  Secretary  of  the  In- 
terior, who  kept  the  Creek  roll  in  hii 
office,  took  the  roll  from  the  office  wilh 
the  intent  to  make  a  copy  thereof,  the 
taking  was  fraudulent  within  the  mean- 
ing of  R.  a  i  5406  (embodied  herein), 
Martin  v.  U.  S.  (Ind.  T.  1907)  104  S. 
W.  678 

Indictment— Ac  allegation  that  an  act 
innocent  in  itself,  but  criminal  if  done 
fraudulently,  was  performed  fraudu- 
lently, or  with  an  intent  to  defraud, 
without  the  averment  of  any  acts  tend- 
ing to  show  fraud,  is  a  legal  conclusion, 
and  insufficient  to  charge  the  offense  of 
fraudulently  taking  away  or  removing 
a  record  or  document,  under  this  sec- 
tion. Martin  v.  U.  S.  (1909)  108  Fed. 
198,  93  C.  C.  A.  484,  reversing  judg- 
ment (Ind.  T.  1907)  104  a  W,  678 


§  10300.  (Crim.  Code,  §  130.)  Forging  signature  of  judge,  etc.; 
punishment  for. 
Whoever  shall  forge  the  signature  of  any  judge,  register,  or  other 
officer  of  any  court  of  the  United  States,  or  of  any  Territory  there- 
of, or  shall  forge  or  counterfeit  the  seal  of  any  such  court,  or  shall 
knowingly  concur  in  using  any  such  forged  or  counterfeit  signature 
or  seal,  for  the  purpose  of  authenticating  any  proceeding  or  docu- 
ment, or  shall  tender  in  evidence  any  such  proceeding  or  document 
with  a  false  or  counterfeit  signature  of  any  such  judge,  register,  or 
other  officer,  or  a  false  or  counterfeit  seal  of  the  court,  subscribed  or 
attached  thereto,  knowing  such  signature  or  seal  to  be  false  or  counter- 
feit, shall  be  fined  not  more  than  five  thousand  dollars  and  imprisoned 
not  more  than  five  years. 

It  S.  |  0419.    Act  March  4,  1909,  c  821,  1 130,  35  Stat  1112. 
Cited     without     deflnlts     au  plication, 
Ex  parte  Parks  (1876)  93  D.  S.  18  20. 
23  L.  Ed.  787. 

§  10301.  (Crim.  Code,  §  131.)    Bribery  of  judicial  officer;  punish- 
ment for. 
Whoever,  directly  or  indirectly,  shall  give  or  offer,  or  cause  to  be 
given  or  offered  any  money,  property,  or  value  of  any  kind,  or  any 
promise  or  agreement  therefor,  or  any  other  bribe,  to  any  judge, 
judicial  officer,  or  other  person  authorized  by  any  law  of  the  United 
States  to  hear  or  determine  any  question,  matter,  cause,  proceed- 
ing, or  controversy,  with  intent  to  influence  his  action,  vote,  opin- 
ion, or  decision  thereon,  or  because  of  any  such  action,  vote,  opin- 
ion, or  decision,  shall  be  fined  not  more  than  twenty  thousand  dollars, 
or  imprisoned  not  more  than  fifteen  years,  or  both;  and  shall  forever 
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ualified  to  hold  any  office  of  honor,  trust,  or  profit  under  the 

States. 

3.  |  6449.    Act  March  4,  1909,  c.  321,  1 131,  35  Stat  1112. 

I.  (Crim.   Code,  §   132.)     Judicial   officer   accepting   bribe; 

nishment  for, 

ever,  being  a  judge  of  the  United  States,  shall  in  anywise 

or  receive  any  sum  of  money,  or  other  bribe,  present,  or  re- 

or  any  promise,  contract,  obligation,  gift,  or  security   for 

ment  of  money,  or  for  the  delivery  or  conveyance  of  anything 

e,  with  the  intent  to  be  influenced  thereby  in  any  opinion,  judg- 
r  decree  in  any  suit,  controversy,  matter,  or  cause  depending  be- 
in,  or  because  of  any  such  opinion,  ruling,  decision,  judgment, 
ee,  shall  be  fined  not  more  than  twenty  thousand  dollars,  or 
ned  not  more  than  fifteen  years,  or  both ;  and  shall  be  forever 
ified  to  hold  any  office  of  honor,  trust,  or  profit  under  the 

States. 

8.  |  5499.     Act  March  4,  1909,  c  321,  f  132,  35  Stat  1112. 
i.  (Crim.  Code,  §  133.)    Juror,  referee,  etc.,  accepting  bribe ; 
nishment  for. 

ever,  being  a  juror,  referee,  arbitrator,  appraiser,  assessor, 
■,  master,  receiver,  United  States  commissioner,  or  other 
authorized  by  any  law  of  the  United  States  to  hear  or  deter- 
ny  question,  matter,  cause,  controversy,  or  proceeding,  shall 
ceive,  or  agree  to  receive,  any  money,  property,  or  value  of 
id,  or  any  promise  or  agreement  therefor,  upon  any  agree- 
r  understanding  that  his  vote,  opinion,  action,  judgment,  or 
i  shall  be  influenced  thereby,  or  because  of  any  such  vote, 
,  action,  judgment,  or  decision,  shall  be  fined  not  more  than 
ousand  dollars,  or  imprisoned  not  more  than  two  years,  or 

t  March  4,  1909,  c  321,  S  133,  35  Stat  1112. 

f.  (Crim.  Code,  §  134.)    Witness  accepting  bribe ;  punishment 

iever,  being,  or  about  to  be,  a  witness  upon  a  trial,  hearing, 
;r  proceeding,  before  any  court  or  any  officer  authorized  by 
V5  of  the  United  States  to  hear  evidence  or  take  testimony, 
:ceive,  or  agree  or  offer  to  receive,  a  bribe,  upon  any  agree- 
r  understanding  that  his  testimony  shall  be  influenced  there- 
that  he  will  absent  himself  from  the  trial,  hearing,  or  other 
ling,  or  because  of  such  testimony,  or  such  absence,  shall  be 
ot  more  than  two  thousand  dollars,  or  imprisoned  not  more 
vo  years,  or  both. 
t  March  4,  1909,  c.  321,  |  134,  35  Stat  1113. 

5.  (Crim.  Code,  §  135.)  Attempting  to  influence  witness, 
ror,  or  officer;  punishment  for. 

>ever  corruptly,  or  by  threats  or  force,  or  by  any  threaten- 
ter  or  communication,  shall  endeavor  to  influence,  intimidate, 
ede  any  witness,  in  any  court  of  the  United  States  or  before 
nited  States  commissioner  or  officer  acting  as  such  commis- 
or  any  grand  or  petit  juror,  or  officer  in  or  of  any  court  of 
lited  States,  or  officer  who  may  be  serving  at  any  examina- 
■  other  proceeding  before  any  United  States  commissioner  or 
acting  as  such  commissioner,  in  the  discharge  of  his  duty,  or 
>rruptly  or  by  threats  or  force,  or  by  any  threatening  letter  or 
inication,  shall  influence,  obstruct,  or  impede,  or  endeavor  to 
ce,  obstruct,  or  impede,  the  due  administration  of  justice  there- 
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in,  shall  be  fined  not  more  than  one  thousand  dollars,  or  imprisoned 
not  more  than  one  year,  or  both. 

R.  S.  §5  5399,  5404.    Act  March  4,  1909,  c.  321,  §  135,  35  Stat  Ilia 

Notes  of  Decisions 

4.  Meaning  of  "due  administration  of 
Justice."— In  R.  S.  f  5399  (embodied 
herein),  making  it  a  criminal  offense, 
inter  alia,  to  corruptly  or  by  threats  or 
force  "obstruct  or  impede,  or  endeavor 
to  obstruct  or  impede  the  due  adminis- 
tration of  justice"  in  any  court  of  the 
United  States,  the  words  "due  adminis- 
tration of  justice"  import  a  free  and 
fair  opportunity  to  every  litigant  in  a 
pending  cause  in  a  federal  court  to 
learn  what  he  may  learn  (if  not  ob- 
structed or  impeded)  concerning  ma- 
terial facts,  and  to  exercise  his  option, 
as  to  introducing  testimony  as  to  such 
facts,  and  an  offense  is  committed  un- 
der such  statute  if  a  person  corruptly 
endeavors  to  induce  other  persons  who 
have  knowledge  of  facts  which  may  be 
material  to  a  party  to  a  pending  cause 
to  conceal  or  deny  their  knowledge,  so 
as  to  prevent  such  party  from  obtaining 
knowledge  or  procuring  evidence  of 
such  facts.  Wilder  v.  U.  S.  (1906)  143 
Fed.  433,  74  C.  C.  A.  567,  writ  of  cer- 
tiorari denied  (1907)  27  Sup.  Ct  787, 
204  U.  S.  674,  51  L.  Ed.  674. 

5.  Case    pending    within   statute.— A 

case  is  pending,  within  the  contempla- 
tion of  the  statute,  when  a  complaint 
is  lodged  with  a  commissioner  charging 
a  violation  of  the  laws  of  the  United 
States.  U.  S.  v.  Bittinger  (D.  C.  1876) 
Fed.  Cas.  No.  14,598. 

6.  Violation  of  Injunction.— The  in- 
tent to  obstruct  the  administration  of 
justice  could  not  be  imputed  from  the 
intent  to  commit  the  unlawful  act  of 
compelling  the  master  to  discharge  his 
servants,  and  that  servants  to  leave  the 
service  of  their  master  in  violation  of 
an  injunction,  since  the  unintended 
wrong  was  not  a  natural  and  probable 
consequence  of  the  intended  wrongful 
act,  and  the  intended  wrongful  act  was 
not  an  offense  against  the  United 
States,  but  against  a  separate  sover- 
eignty, the  state  of  Idaho.  Pettibone  ▼. 
U.  S.  (1893)  13  Sup.  Ct.  542,  148  U.  S. 
197,  37  L.  Ed.  419,  distinguishing  In  re 
Coy  (18S8)  8  Sup.  Ct.  1203,  127  U.  S. 
731,  32  L.  Ed.  274. 

7.  Taking  vessel  after  attachment  by 

marshal.— The  taking  away  of  a  vessel 
by  her  owner  after  she  has  been  at- 
tached by  a  marshal,  but  while  not  in 
his  actual  custody,  or  that  of  a  keeper, 
is  not  an  offense  under  Act  March  2, 
1831,  |  2.  U.  S.  v.  Seeley  (C.  C.  1844) 
Fed.  Cas.  No.  16,248a, 

8.  Assault  on  United  States  commis- 
sioner.—R.  S.  §  5399  (embodied  here- 
in), providing  for  the  punishment  of 
any  person  who  "endeavors  to  influence, 
intimidate  or  impede  any  officer"  in  any 
court  of  the  United  States  "in  the  dis- 
charge of  his  duty,"  does  not  include/ 


L    Offices  created  by  statute  in  general. 

2.  Knowledge  as  element  of  offense. 

3.  Meaning  of  "obstruct"   and   "Impede." 

4.  Meaning  of  "due  administration  of  Jus- 

tice." 
6.    Case  pending  within  statute. 

6.  Violation  of  injunction. 

7.  Taking     vessel     after     attachment    by 

marshal. 

8.  Assault  on  United  States  commissioner. 

9.  Influencing,  intimidating,  or  Inspecting 

witnesses. 

10.  Influencing  juror. 

11.  Influencing  grand  jury. 

12.  Punishment  as  for  contempt. 

13.  Indictment  or  information. 

14.  Evidence. 

15.  Verdict. 

See  notes  under  {  10201,  ante! 

1.  Offices  created  by  statute  in  gen- 
eral.—The  provision  of  Act  April  20, 
1871,  c.  22,  incorporated  into  R.  S.  § 
5406  (post,  |  10306),  was  the  first  in- 
stance in  our  criminal  laws  where  an 
injury  done  any  one  on  account  of  past 
discharge  of  duty  in  the  courts  was 
made  a  penal  offense.  This  statute  did 
not  include  court  officers  within  its  pro- 
tection, but  specifically  restricted  it  to 
parties,  witnesses,  and  jurors.  Its 
terms  are  persuasive,  at  least,  to  show 
that  R.  S.  §  5399  (embodied  herein), 
does  not  govern  assaults  upon  officers 
of  the  court  or  any  other  person  engag- 
ed therein  in  the  administration  of  jus- 
tice because  of  past  discharge  of  duty. 
U.  S.  v.  McLeod  (C.  C.  1902)  119  Fed. 
416,  419. 

2.  Knowledgo  as  eiement  of  offense.— 

It  is  essentia]  that  a  person  accused 
should  know  that  the  witness  or  officer 
was  a  witness  or  officer  to  support  a 
conviction  of  the  charge  of  influencing, 
intimidating,  or  impeding  the  witness  or 
officer,  and  so  it  is  necessary  for  him 
to  have  knowledge  or  notice  or  informa- 
tion of  the  pendency  of  proceedings  in 
the  United  States  court  or  the1  progress 
of  the  administration  of  justice  before 
he  can  be  found  guilty  of  obstructing 
or  endeavoring  to  obstruct  the  same. 
Pettibone  v.  U.  S.  (1893)  13  Sup.  Ct. 
542,  546,  148  U.  S.  197,  37  L.  Ed.  419. 
Where  defendant,  not  knowing  that 
one  C.  is  a  witness  in  a  case  in  which 
defendant's  father  is  summoned  as  a 
witness,  threatens  and  beats  C.  on  ac- 
count of  insulting  language  used  by  him 
concerning  his  father  in  connection  with 
the  case,  he  is  not  guilty  of  a  violation 
of  section  5399.  U.  S.  v.  Kee  (D.  C. 
1889)  39  Fed.  603. 

3.  Meaning  of  "obstruct"  and  "im- 
pede."—The  expressions  "obstruct"  and 
"impede,"  as  used  in  the  act,  refer  only 
to  direct  acts  of  violence  or  menace, 
disturbing  the  ordinary  functions  of  the 
court  U.  S.  v.  Seeley  (O.  a  1844) 
Fed.  Cas.  No.  16,248a. 
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a  United 
who  had  previous- 
Fendant  to  answer  on  a  crim- 
e  to  be  considered  by  a  fed- 
jury,  where  such  assault  did 
until  some  months  after  tba 
nation  of  the  proceedings  he- 
commission  et.  U.  &  v.  Mc- 
C.  1902)  119  Fed.  416. 
t  that  an  assaulted  United 
nmissioner  does  not  hold  a 
the  United  States"  does  not 
ich  assault  from  constituting 
>  under  It.  S.  |  5399  (em- 
rein),  punishing  any  person 
areata  or  force,  obstructs  or 
tie  due  administration  of  JU8- 
r  court  of  the  United  States, 
sault  in  fact  could  or  did  ob- 
tice  in  the  particular  case  in 
:  or  district  court.  Id. 
e  United'  States  commission- 
laving  held  a  person  accused 
to  the  federal  courts,  has  no 
Lty  to  perform  in  the  matter, 
>nt  assault  committed  by  such 
u  the  commissioner,  induced 
ter's  act,  does  not  constitute 
uotion  of  justice,"  within  It. 
(embodied  herein),  providing 
mniabmeiit  of  every  person 
aptly,  or  bj  threats  or  force, 
or  impedes,  or  endeavors  to 
r  impede  the  due  adminletra- 
istice"  in  an;  court  of  tba 
itea.    Id. 

neltio,  Intimidating,  or  In- 
witnesses— In    K,    S.    t   5399 

herein),  making  it  a  criminal 
iter  alia,  to  corruptly  or  by 
r  force  "obstruct  or  impede, 
or  to  obstruct  or  impede  the 
list  ration  of  justice"  in  any 
he  United  States,  the  words 
inistration  of  justice"  import 
id  fair   opportunity   to   every 

a  pending  cause  in  a  federal 
learn  what  be  may  learn  (if 
icted  or  impeded)  concerning 
'acts,  and  to  exercise  hia  op- 
i  introducing  testimony  as  to 
i,  and  au  offense  is  committed 
:h  statute  if  a  person  cor- 
Jeavors  to  induce  other  per- 
bave  knowledge  of  facts  which 
laterial  to  a  party  to  a  pend- 
■  to  conceal  or  deny  their 
!,  io  as  to  prevent  such  party 
iniug  knowledge  or  procuring 
if  such  facts.  Wilder  v.  U.  S. 
13  Fed.  433,  74  C.  C.  A.  687, 
certiorari  denied  (1907)  27 
T87,  204  U.  S.  674,  51  L.  Ed. 


piracy  to  corruptly  obstruct 
de  the  due  administration  of 
a  court  of  the  United  States 
action  between  private  par- 
olation  of  B.  S.  1  5399  (em- 
rein),  is  a  conspiracy  to  com- 
ense  against  the  United  States 
e  meaning  of  R.  S.  J  5440, 
3201,  and  Is  indictable  there- 
<L 
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That  a  grand  jury  subpoena  was  in- 
dorsed by  the  marshal  as  of  a  particu- 
lar day  showing  inability  to  find  the  wit- 
nesses does  not  show  that  the  eubptena 
was  returned  that  day,  and  hence  that 
it  had  become  functus  officio  the  next 
day,  when  accused  is  charged  to  have 
impeded  administration  of  justice  by 
inducing  a  witness  to  flee.  Heinze.  v. 
U.  S.  (1910)  181  Fed.  322,  104  C.  C.  A. 
610. 

A  witness  before  a  federal  grand  jury 
is  within  Gr.  Code,  |  135,  providing 
that  whoever  corruptly  or  by  threats 
or  force  attempts  to  influence.  Intimi- 
date, or  impede  a  witness  in  any  court 
of  the  United  States  shall  be  punished, 
etc.  Dovey  v.  U.  a  (1013)  208  Fed. 
237,  125  C.  C.  A.  437. 

The  willful  and  corrupt  violation  of 
the  statute  as  to  a  witness  by  a  jus- 
tice of  the  peace  of  a  state  in  the  exer- 
cise of  his  office  will  render  him  Hub  If 
to  indictment  in  a  federal  court.  U.  S. 
v.  Kindred  (C.  C.  1880)  5  Fed.  43,  46. 
The  issuing  of  a  subpoena  for  a  per- 
son, or  indorsing  his  name  on  a  com- 
plaint, makes  him  a  witness,  within  R. 
S.  |  5399  (embodied  herein),  punish- 
ing the  influencing  or  intimidation  of 
witnesses  by  threats,  force,  or  corrupt 
means.  U.  S.  v.  Bittioger  (D.  C.  1876) 
Fed.  Cas.  No.  14.598. 

It  is  sn  offense  under  the  statute  to 
corruptly  influence  a  witness  to  secrete 
or  so  dispose  of  himself  as  to  prevent 
service  of  process  upon  him.     Id. 

Defendant  is  guilty  of  violating  H.  S. 
|  6399  (embodied  herein),  providing  a 
punishment  for  intimidating  a  witness 
by  threats,  etc.,  when  he  beats  one 
summoned  as  a  witness  before  a  United 
States  commissioner  for  the  purpose  of 
intimidating  or  influencing  him  in  giv- 
ing his  testimony.  Li.  S.  v.  Kee  (D. 
C.  1880)  39  Fed.  603. 

R.  S.  i  5399  (embodied  herein),  pro- 
viding that  every  person  who  by 
threats  or  force  endeavors  to  intimi- 
date or  impede  any  witness  "in  any 
court  of  the  United  States,"  or  by 
threats  or  force  endeavors  to  impede 
the  due  administration  of  justice  there- 
in, "shall  be  punished,"  etc.,  does  not 
apply  to  the  act  of  one,  wbo,  two 
months  after  a  prosecution  against  him 
before  a  United  States  commissioner 
has  been  dismissed,  beats  a  person  who 
had  appeared  therein  as  a  witness 
against  him.  U.  S.  v.  Thomas  (D.  C. 
1891)  47  Fed.  807. 

It  is  no  ground  for  a  plea  in  abate- 
ment to  an  indictment  for  conspiring 
to  obstruct  the  justice  of  the  United 
States  by  taking  from  a  witness  papers 
which  he  had  been  required  by  a  sub- 
pteua  duces  tecum  to  produce  before  a 
grand  jury  of  the  United  States  that 
the  defendants,  as  witnesses  before  the 
grand  jury  in  behalf  of  the  United 
States  in  an  investigation  of  charges  of 
violation  of  the  interstate  commerce 
law  were  interrogated  and  testified  as 
to  the  matters  upon  which  the  indict- 
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ment  was  based.     D.  S.  v.  Price  (D.  C. 
1899)  96  Fed.  960. 

(0.  Influencing  Juror. — It  is  a  crime, 
under  Act  March  2,  1831,  j  2,  to  en- 
deavor to  influence  a  Juror  by  convey- 
ing or  imparting  information  to  him, 
out  of  the  jury  box,  for  the  purpose  of 
affecting  his  conduct  or  judgment,  or 
to  endeavor  to  persuade  him  by  argu- 
ments or  appeals  of  any  kind  except 
those  addressed  to  him  by  counsel  in 
open  court.  Charge  to  Grand  Jury  (D. 
C.  1809)   Fed.  Cas.  No.  18,251. 

11.  Influencing  gr«nd  Jury.— It  is  a 
crime,  under  the  act  of  1872,  for  a  per- 
son, in  violation  thereof,  and  for  the 
purpose  of  influencing  the  action  of  a 
grand  jury,  to  send  to  them  any  letter 
or  communication  relating  to  any  mat- 
ter pending  before  them,  or  pertaining 
to  their  duties,  without  a  previous  or- 
der of  the  court.  Charge  to  Grand 
Jury  (C.  C.  1872)  Fed.  Cae.  No.  18,- 
256. 

12.  Punishment  as  for  contempt.— 
This  section  does  not  include  the  power 
to  punish  for  contempt  under  It.  S.  9 
725,  ante,  S  1245.  Ex  parte  Savin 
(1889)  9  Sup.  Ct.  699,  701,  131  U.  8. 
267,  33  L.  Ed.  150:  U.  S.'  v.  Huff  (D. 
C.  1913)  206  Fed.  700;  Ex  parte  Mc- 
Leod  (D.  C.  1903)   120  Fed.  130. 

This  section  is  declaratory  of  the 
law  concerning  contempts  of  court, 
though  proceeding  by  indictment  is  not 
exclusive,  if  the  offense  of  obstructing 
be  committed  under  such  circumstances 
as  to  bring  it  within  the  power  of  the 
court  under  It.  S.  S  725,  ante,  |  1245. 
Petbbone  v.  U.  S.  (1893)  13  Sup.  Ct. 
542,  546,  148  D.  S.  197,  37  L,  Ed.  419. 

The  statutes  have  prescribed  the 
mode  of  punishment  for  contempt  and 
directed  that  it  Hhall  be  fine  and  im- 
prisonment, and  this  operates  as  a  ne- 
gation of  all  other  modes  of  punish- 
ment U.  S.  v.  Memphis  &  L.  R.  R. 
Co.  (C.  C.  1881)  6  Fed.  237,  240. 

Where  a  party  to  an  action  being 
tried  in  the  United  States  circuit  court 
ia  guilty  of  a  contempt  in  drawing  a 
pistol  and  threatening  to  shoot  one  of 
the  witnesses,  the  court  may,  if  no  spe- 
cial end  in  the  administration  of  justice 
would  be  accomplished  by  proceeding 
summarily  on  process  for  contempt, 
waive  such  process,  and  leave  the  Unit- 
ed States  to  proceed  to  punish  the  of- 
fense under  the  ststute.  Sharon  v. 
Bill  (C.  C.  1885)  24  Fed.  726. 

Bribing  a  person,  who  is  known  to  be 
a  material  witness,  to  remain  away 
from  court,  is  a  contempt  of  court, 
whether  such  person  has  been  subpoe- 
naed or  not,  and  though  punishable  by 
indictment,  under  II.  S.  g  5399  (embod- 
ied herein),  is  also  punishable  under  R. 
S.  t  725,  ante,  |  1245,  as  a  contempt 
committed  by  misbehavior  "so  near" 
the  court  "as  to  obstruct  the  adminis- 
tration of  justice."  In  re  Brule  (D.  O, 
1895)  71  Fed.  943. 
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13.  Indictment  Or  Information.— An 
injunction  issued  out  of  the  United 
States  circuit  court,  restraining  defend- 
ants from  endeavoring,  by  force  or 
fraud,  to  procure  a  certain  master  to 
discharge  his  servants,  or  the  servants 
to  quit  the  employment  of  their  mas- 
ter. Defendants  were  thereafter  in- 
dicted, under  R-S.fl  5399,  5440  (this 
compilation,  f|  10201,  10305),  for  con- 
spiring to  obstruct  the  administration 
of  justice  in  the  federal  courts.  The 
indictment  charged  that  defendants 
conspired  to  use  force  and  fraud  to 
break  up  the  relation  between  the  mas- 
ter and  servants  aforesaid,  and  did  so 
do,  pending  the  existence  of  such  in- 
junction; and,  as  a  legal  conclusion 
from  this  allegation,  it  stated  that  they 
conspired  to  obstruct  the  administra- 
tion of  Justice  by  the  violation  of  the 
injunction.  The  act  charged  was  an 
offense  against  the  laws  of  the  state, 
bat  not  against  those  of  the  United 
States.  Held,  that  the  indictment  was 
fatally  defective,  in  failing  to  aver,  in 
terms,  that  the  object  of  the  conspir- 
acy was  to  obstruct  the  administration 
of  justice  in  the  federal  courts,  and  to 
aver  that  defendants  were  served  with 
process,  or  in  any  manner  notified  of 
the  issue  of  the  writ  Pettibone  v.  TJ. 
S.  (1893)  13  Sup.  Ct.  542,  545,  148  U. 
S.  197,  37  L.  Ed.  419. 

An  affidavit  which  states  simply  that 
the  offense  of  obstructing  the  due  ad- 
ministration of  justice  in  a  district 
court  of  the  United  States  for  a  cer- 
tain district  has  been  committed,  and 
thst  there  is  probable  cause  to  believe 
that  it  was  committed  by  a  person 
named,  but  which  neither  sets  out  any 
act  done  nor  avers  any  knowledge  of 
the  facts  by  affiant,  Is  insufficient  as 
the  basis  of  an  information.  Johnston 
v.  U.  S.  (1898)  87  Fed.  187,  30  U.  C. 
A.  612. 

An  indictment  under  It.  S.  I  5440, 
ante,  5  10201,  for  conspiring  to  commit 
an  offense  against  the  United  States  by 
obstructing  the  due  administration  of 
justice  in  a  court  of  the  United  States, 
in  violation  of  R.  S.  |  5399  (embodied 
herein),  considered,  and  held  good. 
Wilder  v.  U.  S.  (1906)  143  Fed.  433, 
74  C.  C.  A.  56',  writ  of  certiorari  de- 
nied (1907)  27  Sup.  Ct  787,  204  U.  S. 
674.  51  L.  Ed.  674. 

An  indictment  for  aiding  and  abetting 
the  bribing  of  a  witness  held  to  suffi- 
ciently allege  that  the  court  had  juris- 
diction over  the  cause  in  which  the 
person  was  to  be  a  witness  snd  to  suf- 
ficiently designate  him  as  a  witness. 
Davey  v.  U.  S.  (1913)  208  Fed.  237, 
125  C.  C.  A.  437. 

Under  this  section,  making  it  a  mis- 
demeanor to  influence,  intimidate,  or 
impede  a  witness,  and  |  10506.  post, 
providing  that  whoever  directly  com- 
mits an  act  constituting  an  offense 
against  the  United  States  or  aids  or 
abet*  or  procure*  its  commission  ia   a 
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in  indictment  for  aiding  and 
le  bribing  of  a  witness  was 
ive  for  failure  to  brand  ac- 

principaL     Id. 
o  an  indictment  for  obstruct- 
,   it  was  alleged   that,  after 
ires  held  to  tbe  federal  grand 

committed  at 
ier,  but  the 
tbat  tbe  proceeding  in  which 
was  held  was  still  pending  in 
I,  circuit,  or  district  court  at 
if  tbe  assault,  it  would  be 
that  tbe  matter  had  been 
before  the  assault  U.  8.  *. 
3.  C.  1902)  119  Fed.  416. 
nation  under  this  statute  for 
i  witness  held  good  on  mo- 
ash.  U.  8.  v.  Polite  (D.  G. 
?ed.  58,  59. 

:  sufficient  to  charge  an  en- 
and  obstruct  justice 


in  accused's  presence  his  brother,  tbe 
person  investigated,  asked  witness  if  be 
had  a  good  memory.     Id, 

In  a  trial  for  obstructing  justice  by 
Inducing  one  to  leave  the  country  to 
avoid  service  of  a  grand  jury  subptena, 
it  was  proper  to  admit  testimony  show- 
ing witness'  presence  within  the  ju- 
risdiction when  service  was  attempted 
and  tbe  efforts  made.     Id. 

In  a  prosecution  for  obstructing  jus- 
tice by  inducing  one  to  leave  the  coun- 
try to  avoid  service  of  a  grand  jury 
suhptena,  any  presumption  tbat  an  in- 
dorsement on  the  subpmna  showing  in- 
ability to  find  witnesses  was  a  record 
of  all  the  serving  officer's  doing  is  re- 
butted by  testimony  that  he  subse- 
quently tried  to  find  the  witnesses.     Id. 

An  allegation  tbat  accused  "fetoni- 
:ed  to  influence,  intimi- 


ral    ■ 


by 


of    . 


(  letter,  in  the  general  Ian- 
t.  S.  |  5404  (embodied  bere- 
v.  Armstrong  (D.  C.  1894) 
8. 

inos. — In  a  trial  for  ob- 
juatice  by  inducing  one  to 
country  to  avoid  service  of  a 
'  subpmna,  it  was  not  r«- 
ror  to  admit  a  telegram  ob- 
sending  witness  any  more 
ugh  accused's  responsibility 
legram  was  not  clearly  es- 
iccused  having  advanced  ex- 
error  to  admit  a  showing  that 
»ded  service  before  accused's 
n.  Heinze  v.  U.  8.  (1910) 
82,  104  C.  C.  A.  510. 
d  for  obstructing  service  of 

In  a  grand  jury  investigation 
g  a  witness  to  leave,  testi- 
erning  the  removal  of  a  oom- 
>ks   and   occurrences   in    the 

office  before  issuance  of  the 
nd  involved  in  the  investiga- 
ldmissible  to  show  accused's 

of  the  investigation  and  of 
i  tbe  witness  could  testify 
notive   for   inducing    him    to 

it  waa  proper  to  abow  tbat 


15.  Verdict.— Under  tbis  section  mak- 
ing on  endeavor  to  influence,  intimi- 
date, or  impede  a  witness  in  a  federal 
court  a  misdemeanor,  and  j  10506, 
post,  making  aiders  and  abettors  in  an 
offense  against  tbe  United  States  prin- 
cipals, a  verdict  finding  in  favor  of  ac- 
cused on  a  charge  of  endeavoring  to 
influence  a  witness  but  convicting  bim 
of  aiding  and  abetting  another  In  doing 
so  was  not  inconsistent  with  itself. 
Davey  v.  U.  8.  (1913)  208  Fed.  237,  125 

C.  C.  A.  437. 

Cited  without  definite  Application, 
Blake  v.  U.  8.  (1895)  71  Fed.  286.  290, 
18  C.  C.  A.  117;  Sana  v.  U.  8.  (1900) 
104  Fed.  544,  546,  44  C.  C.  A.  26; 
Burchett  t.  U.  8.  (1912)  194  Fed.  821, 
114  C.  C.  A.  525;  Hilltnon  v.  Mutual 
Life  Ins.  Co.  (C.  C.  1807)  79  Fed.  749, 
750;  In  re  Neagle  (O.  O.  1889)  89 
Fed.  833,  858,  5  L.  R.  A.  78  (affirmed 
(1890]  10  Sup.  Ct.  658,  135  U.  8.  1,  34 
I,.  Ed.  65):  Chute  v.  Wisconsin  Chemi- 
cal  Co.    (C.    O.   1911)    185   Fed.   116; 

D.  8.  v.  Kilpatrick  (D.  C.  1883)  16 
Fed.  766,  771;  U.  8.  v.  Terry  (D.  O. 
1890)  41  Fed.  771,  778. 


(Crim.  Code,  §  136.)  Conspiring  to  intimidate  party,  wit- 
,  or  juror;  punishment  for. 

or  more  persons  conspire  to  deter  by  force,  intimidation, 
:,  any  party  or  witness  in  any  court  of  the  United  States, 
Ly  examination  before  a  United  States  commissioner  or 
:ting  as  such  commissioner,  from  attending  such  court  or 
tion,  or  from  testifying  to  any  matter  pending  therein, 
illy,  and  truthfully,  or  to  injure  such  party  or  witness  in  his 
r  property  on  account  of  his  having  so  attended  or  testified, 
luence  the  verdict,  presentment,  or  indictment  of  any  grand 
uror  in  any  such  court,  or  to  injure  such  juror  in  his  person 
1y  on  account  of  any  verdict,  presentment,  or  indictment  law- 
roted  to  by  him,  or  on  account  of  his  being  or  having  been  such. 
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juror,  each  of  such  persons  shall  be  fined  not  more  than,  five  thousan 
dollars,  or  imprisoned  not  more  than  six  years,  or  both. 

R.  S.  i  5406.     Act  March  4,  1908,  c.  321,  5  13G,  35  Stat  1113. 
Hotel  of  Dedalona 

Power  and  duty  of  congress  exercls-  Proceeding    In   court— A  prelimina 

ed  by  statute.— The  power  and  duty  of  examination    before    a    United    Stat 

congress  to   protect  parties,   witnesses  commissioner   is   not  a   proceeding  " 

and  jurors  has   been  exercised  by   the  any  court  of  the  United  States,"  wit! 

adoption    of    this    section.      U.    8.    V.  jn  the  meaning  of  this  section,  impo 

Sangea    <C.   C.   1891)   48   Fed.  78.  83,  tag  a  penalty  for  conspiring  to  deter 

^r"n™ error  diBmiHscd   <1892)  12  S"P'  witness    from    attending    or    testify" 

Ct.  609,  144  U.  S.  310,  36  L.  Ed.  445.  „,  BUCh  a  proceeding.    Mr.  JusUce  Ha 

Right    statute    designs    to    protect.—  lui   dissenting.     Todd   v.   U.   S.    (ISO 

The    right   which   this    section   designs  IS   Sup.   Ct.   889,  890,  158  U.   8.  27 

to   protect  is   the   right  of   the   United  39  L.  Ed.  982. 
States  to  have  its  witnesses  protected 

in  coming  to  and  returning  from  court,  Cited     without     definite     ipplicatlo 

and  the  right  arises  not  so  much  from  WriKht  v.  U.   8.   (1901)   108  Fed.  80 

the  interest  or  right  of  those  persona  48  C.  C.  A.  37   (writ  of  certiorari  d 

aa   from   the   necessity   of   the  govern-  Died  11901]  21  Sup.  Ct.  824,  181  U. 

ment  that  the  Judiciary  should   not  be  620,  45  L.   Ed.  1031);    Burchett  v.  ' 

impeded    in    the   official   ad  minis!  ration  S.   (1912)   194  Fed.  821,  114  C.  O.  . 

of   the   laws.     U.   8.   v.   Sanges    (C.   C.  525;    U.   3.   v.  Cobb   (D.   C.   1890)   ■ 

1891)    48   Fed.    78,   84,    writ   of   error  Fed.  070,  073;   U.  S.  v.  Thomas  (D.  • 

dismissed   (1892)   12  Sup.  Ct  609,  144  1891)  47  Fed.  807,  808. 
U.  S.  310,  36  L.  Ed.  445. 

§  10307.  (Crim.  Code,  §  137.)    Attempt  to  influence  juror  by  wri 
ing;  punishment  for. 

Whoever  shall  attempt  to  influence  the  action  or  decision  of  an 
grand  or  petit  juror  of  any  court  of  the  United  States  upon  an 
issue  or  matter  pending  before  such  juror,  or  before  the  jury  of  whic 
he  is  a  member,  or  pertaining  to  his  duties,  by  writing  or  sending  1 
him  any  letter  or  any  communication,  in  print  or  writing,  in  relatic 
to  such  issue  or  matter,  shall  be  fined  not  more  than  one  thousan 
dollars,  or  imprisoned  not  more  than  six  months,  or  both. 
R.  S.  I  5405.  Act  March  4,  1909,  c  321,  1 137,  35  Stat  1113. 
Notes  of  Decisions 

Influencing  grand  Jury.— It  is  a  crime,  ing  to  their  duties,  without  a  previo 
under  the  act  of  1872,  for  a  peraon,  order  of  the  court  Charge  to  Grai 
in  violation  thereof,  and  for  the  pur-  Jury  (C.  C.  1872)  Fed.  Cas.  No.  18,25 
pose    of    influencing    the    action    of    a 

grand  jury,  to  send  to  them  any  letter  Cited     without     definite     applfcatlo 

or  communication  relating  to  any  mat-      TJ.    S.   v.   Kilpatrick    (D.   O.   1883) 
ter   pending   before   them,   or   pertain-      Fed.  760,  771. 

§  10308.  (Crim.  Code,  §  138.)    Allowing  prisoner  to  escape. 

Whenever  any  marshal,  deputy  marshal,  ministerial  officer,  < 
other  person  has  in  his  custody  any  prisoner  by  virtue  of  procei 
issued  under  the  laws  of  the  United  States  by  any  court,  judg 
or  commissioner,  and  such  marshal,  deputy  marshal,  ministerial  office 
or  other  person  voluntarily  suffers  such  prisoner  to  escape,  he  shall  1 
fined  not  more  than  two  thousand  dollars,  or  imprisoned  not  more  tha 
two  years,  or  both. 

R.  S.  f  0409.    Act  March  4,  1909,  c.  321,  f  138,  30  Stat.  1113. 
Notes  of  Decisions 

Voluntary  escape.— Where  an  arrest  lieved  by  subsequent  arrest  of  defen 
is  marie  On  a  commissioner's  warrant,  ant,  but  the  warrant  is  not  invalid) 
the  officer  making  the  arrest  has  no  an-  ed,  and  the  defendant  may  be  retak 
thority  in  law  to  take  bnil,  and  if  he  under  the  same  warrant  by  the  sai 
voluntarily  allows  the  defendant  to  de-  officer.  U.  8.  v.  Ebbs  (D.  C.  18S 
part  from  custody  before  the  case  has  10  Fed.  369,  370. 
been   beard  by   the  magistrate,  it  is   a  Conspiracy.— Under   this   section   a 

voluntary   escape;    the   liability   of   the      J   10208,   ante,  an  indictment   chargii 
officer   is   absolute,   and   cannot  be   re-       that  petitioner  conspired  with  bis  ol 
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Indian  and  another  to  permit 
■r  to  escape,  held  to  state  an 
igainst  the  United  States.  Bi 
rmmn   (D.  C.  1913)  202  Fed. 

ng  escape  In  elvll  esse.— If  Id 
ice  of  mesne  process  In  civil 
e   officer  allows  the  defendant 

t   oat   of   custody   without  giv- 


5  iosio 

Ing  a  ball  bond,  the  officer  becomes 
special  bail;  upon  final  process  of  ex- 
ecution, If  there  is  a  voluntary  es- 
cape, the  liability  of  the  officer  Is  ab- 
solute; if  there  la  a  negligent  escape, 
the  officer  may  retake  the  prisoner  on 
fresh  pursuit  and  hold  him.  so  as  to 
relieve  his  liability*  D.  S.  v.  Ebbs  (D. 
G.  1881)  10  Fed.  360,  870. 

).  (Crim.  Code,  §  139.)  Application  of  provisions. 
preceding  section  shall  be  construed  to  apply  not  only  to 
n  which  the  prisoner  who  escaped  was  charged  or  found 
of  an  offense  against  the  laws  of  the  United  States,  and  to 
1  which  the  prisoner  may  be  in  custody  charged  with  offens- 
nst  any  foreign  government  with  which  the  United  States 
eaties  of  extradition,  but  also  to  cases  in  which  the  prisoner 
:  held  in  custody  for  removal   to  or  from  the   Philippine 

as  provided  by  law. 
B.  I  5410.     Act  Feb.  6,  1900,  c  4M,  |  2,  38  Stat.  698.     Act  March  4, 

e.  321,  |  139,  36  Stat.  Ilia 

).  (Crim.  Code,  §  140.)     Obstructing  process  or  assaulting 
ccr;  punishment  for. 

ever  shall  knowingly  and  willfully  obstruct,  resist,  or  oppose 
icer  of  the  United  States,  or  other  person  duly  authorized, 
ing,  or  attempting  to  serve  or  execute,  any  mesne  process 
rant,  or  any  rule  or  order,  or  any  other  legal  or  judicial 
process  of  any  court  of  the  United  States,  or  United  States 
sioner,  or  shall  assault,  beat,  or  wound  any  officer  or  other 
duly  authorized,  knowing  him  to  be  such  officer,  or  other  per- 
duly  authorized,  in  serving  or  executing  any  such  writ,  rule, 
irocess,  warrant,  or  other  legal  or  judicial  writ  or  process,  shall 
I  not  more  than  three  hundred  dollars  and  imprisoned  not 
an  one  year. 
S.  J  5398.    Act  March  4,  1909,  C  821,  |  140,  3D  Stat  1114. 


Ing  or  obstructing  process  or  of- 


actiuK    without   warrant   or    ; 

ty. 

iccuted  after  the  return  day. 


meat  or  Information. 

sting  or  obstructing  process  or 

i  general  .-"The  offense  of  re- 
in officer  in  executing  a  war- 
arrest  is  complete  wben  the 
trrested  refuses  to  come,  and 
will  not  come,  though  no  as- 
committed.  U.  3.  v.  Lukins 
818)  Fed.  Cas.  No.  15,639. 
an  indictable  offense  to  com- 


Deelslona 

bine  to  oppose  the  execution  of  a  jna- 
tice's  warrant,  without  knowing  its  na- 
ture, and  assaulting  one  of  the  parties 
attempting  to  execute  it.  U.  8.  v, 
ON'esle  (C.  C.  1819)  Fed.  Cas.  No. 
15.020. 

Any  obstruction  to.  the  free  action 
of  an  officer  or  his  lawful  assistants 
in  the  service  of  process,  willfully 
placed  in  tbeir  way,  is  sufficient  to  con- 
stitute the  offense.  Actual  or  threat- 
ened violence  is  not  necessary.  Charge 
to  Grand  Jury  (C.  C.  1854)  Fed.  Cos. 
No.   18.250. 

Where  a  defendant  has  knowledge 
that  the  officers  of  justice  are  in  pur- 
suit of  him  for  an  offense  committed 
by  him  agaidst  the  law.  he  will  not  be 
justified  in  resisting  such  officers,  even 
thougb  such  officers  do  not  exhibit  to 
him  the  warrant,  or  inform  him  of  the 
particular  cause  of  fats  arrest.  Cross 
v.  U.  8.  (C.  C.  1857)  Fed.  Cas.  No. 
18,288. 

While  it  is  a  criminal  offense  to  re- 
sist an  officer,  the  taking  of  property 
od  wbicb  he  has  a  mere  constructive 
lien  is  not  a  crime.  Steam  Stone-Cut- 
ter Co.  v.  Windsor  Mfg.  Co.  (C.  C. 
18S0)  3  Fed.  298,  301. 
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As  to  what  facts  amount  to  resist- 
ing process.  U.  S.  v.  Buck  (D.  O. 
1860)   Fed.  Cas.  No.  14,680. 

To  sustain  an  indictment  based  on 
the  first  part  of  this  section,  it  must 
appear  that  defendant  obstructed,  re- 
sisted, or  opposed  an  officer  of  the 
United  States  in  seAing  or  executing 
some  one  of  the  writs,  processes, 
rules,  or  orders  named  in  the  sec- 
tion. U.  S.  v.  Mullin  (D.  C.  1805)  71 
Fed.  682,  689. 

2.  Writ  or  process  within  statutes- 
Act  April  30,  1790,  g  22,  for  the  pun- 
ishment of  persons  obstructing  the 
execution  of  process,  includes  every 
species  of  process,  legal  and  judicial, 
whether  issued  by  the  court  in  session, 
or  by  a  judge  or  magistrate  acting  in 
his  official  capacity  out  of  court.  U.  S. 
v.  Lukins  (C.  C.  1818)  Fed.  Gas.  No. 
15,639;  Charge  to  Grand  Jury  (O.  O. 
1854)    Fed.   Cas.  No.   18,250. 

The  provisions  of  Act  1790,  §  22,  ap- 
ply equally  to  the  execution  of  process 
under  the  fugitive  slave  law.  Charge 
to  Grand  Jury,  Fugitive  Slave  Law  (C. 
C.  1851)   Fed.  Cas.  No.  18,262. 

A  warrant  of  distress  is  not  a  legal 
process,  within  Act  1790,  §  22,  in  re- 
lation to  resisting  officers.  U.  S.  v. 
Myers  (D.  C.  1870)  Fed.  Cas.  No.  15,- 
847. 

Congress  having  provided  for  the 
punishment  of  murder  committed  in 
the  Indian  country  (R.  S.  §§  2145,  5339 
[this  compilation,  §§  4148,  10448J),  the 
United  States  circuit  court  for  the  dis- 
trict of  Oregon  has  jurisdiction  of  the 
crime  of  murder  committed  on  the 
Umatilla  reservation  by  an  Indian  up- 
on a  white  man;  and  therefore  it  is  a 
violation  of  R.  S.  §  5398  (embodied 
herein),  for  any  one  to  resist  or  ob- 
struct the  execution  of  an  order  made 
by  a  circuit  court  commissioner,  en- 
gaged in  the  examination  of  an  Indian 
charged  before  him  with  the  commis- 
sion of  murder,  under  such  circum- 
stances. U.  S.  v%  Martin  (D.  O.  1883) 
14  Fed.  817. 

A  written  order  of  an  Indian  agent, 
acting  in  pursuance  of  instructions 
from  the  interior  department,  for  the 
purpose  of  fulfilling  the  duty  of  the 
government  to  protect  the  Indians  in 
the  use  and  occupancy  of  their  reser- 
vations, is  a  legal  writ  or  process, 
within  the  meaning  of  R.  S.  {  5396 
(embodied  herein),  imposing  a  penalty 
for  resisting  the  service  of  such  writ 
or  process.  U.  S.  v.  Mullin  (D.  O. 
1895)   71  Fed.  682. 

3.  Who  are  officers  of  the  United 
States.— A  deputy  marshal  is  an  officer 
of  the  United  States  authorized  to 
serve  process.  U.  S.  v.  Tinkle paugh 
(C.  C.  1856)   Fed.  Cas.  No.  16,526. 

R.  S.  §  5398  (embodied  herein),  pro- 
vides that  "every  person  who  know- 
ingly and  willfully  obstructs,  resists, 
or  opposes  any  officer  of  the  United 
States    in    serving,    or    attempting   to 

(12694) 


serve,  or  execute,  any  mesne  process  or 
warrant  or  any  rule  or  order  of  any 
court  of  the  United  States  or  any  oth- 
er  legal   or   judicial   writ   or    process, 

*  *  *  shall  be  imprisoned  not  more 
than  12  months,  and  fined  not  less  than 
$300."  Held,  that  a  keeper  of  the 
state  jail,  to  whose  custody  a  person 
is  committed  by  legal  process  issued 
by  a  United  States  court  or  judicial 
officer  with  the  consent  of  the  state, 
is  an  officer  of  the  United  States  with- 
in the  purview  of  said  section.  U.  S. 
v.  Martin  (D.  C.  1883)  17  Fed.  150. 

R.  S.  §  5398  (embodied  herein),  pro- 
vides that  "every  person  who  knowing- 
ly and  willfully  obstructs,  resists,  or 
opposes  any  officer  of  the  United 
States  in  serving,  or  attempting  to 
serve,  or  execute,  any  mesne  process 
or  warrant  or  any  rule  or  order  of  any 
court  of  the  United  States  or  any  oth- 
er  legal   or   judicial   writ    or   process, 

*  *  *  shall  be  imprisoned  not  more 
than  12  months  and  fined  not  less  than 
$300."  Held,  that  a  deputy  marshal 
is  an  officer  of  the  United  States  with- 
in the  purview  of  said  section.     Id. 

A  member  of  the  Indian  police  is  not 
an  officer  of  the  United  States,  within 
the  meaning  of  the  first  clause  of  R. 
S.  §  5398  (embodied  herein),  imposing 
a  penalty  for  resisting  any  officer  of 
the  United  States  in  serving  a  writ  or 
process,  but  such  police  are  included 
among  the  other  persons  who  may  be 
authorized  to  serve  writs  or  process, 
within  the  Jast  clause  of  that  section. 
U.  S.  v.  Mullin  (D.  C.  1895)  71  Fed. 
682. 

4.  Ignorance  as  exouse  or  defense.— 
The  rule  that  ignorance  of  penal  laws 
is  no  defense  to  an  indictment  for  their 
violation  has  no  application  in  a  prose- 
cution for  obstructing  justice,  for  the 
intent  to  obstruct  the  administration  of 
justice  can  only  be  present  when  there 
is  knowledge  that  justice  is  being  ad- 
ministered. Pettibone  v.  U.  S.  (1893) 
13  Sup.  Ct  542,  148  U.  S.  197,  37  L. 
Ed.  419. 

Ignorance  is  no  excuse  where  the  of- 
fender might  readily  have  known  the 
truth  upon  inquiry.  U.  S.  v.  Buck  (D. 
C.  1860)  Fed.  Cas.  No.  14,680. 

5.  Threats  and  acts  Intended  to  ter- 
rify or  of  a  character  to  terrify.— A 
mere  threat  of  resistance  is  not  an 
offense.  It  must  be  accompanied  by 
the  exercise  of  force,  or  the  capacity 
to  employ  it,  whereby  the  officer  is 
prevented  from  executing  the  writ;  but 
it  is  not  necessary  that  the  officer 
should  risk  his  person  or  proceed  to 
personal  conflict  U.  S.  v.  Lowry  (C. 
C.  1808)  Fed.  Cas.  No.  15,636. 

It  is  not  an  indictable  offense  to 
threaten  to  kill  a  constable  if  he  should 
attempt  to  arrest  a  person  whom  he 
is  searching  for,  with  intent  to  arrest 
without  a  warrant.  U.  S.  v.  Goure  (C. 
C.  1834)  Fed.  Cas.  No.  15,240. 

On  an  indictment  for  conspiring  to 
resist  an  officer,  actual  violence  need 
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ihown,  bnt  threat*,  and  acta  in- 
to terrify,  or  of  a  character  to 
a  prudent  officer,  are  sufficient, 
>ugh  he  be  not  prevented  there- 
i  executing  his  process.  U.  8. 
b  (C.  C.  1870)   Fed.  Caa,  No. 

a  of  offensive  and  opprobrious 
a.— The  use  of  offensive  and  op- 
ia  language  may,  without  any 
ict,    constitute    an    interference 

supervisor  in  the  discharge  of 
y  Ex  parte  Geissler  (C.  0. 
■  'Fed.  188. 

Rear  acting  without  warrant  or 
:y.— It  is  not  necessary  that  a 
le  should  have  a  warrant  to 
b  an  affray,  in  order  to  make 
ion  to  him  unlawful.     U.   S.   v. 

(C.    C.    1806)    Fed.    Cas.    No. 

Beer  who  is  acting  without  or  in 
of  authority  may  be  lawfully  re- 
ar obstructed.  D.  S.  v.  Fearo 
1878)  Fed.  Cas.  No.  15,080. 
arrant  regular  on  Ita  •lacfc— 
the  warrant  is  regular  on  its 
ad  shows  a  caae  within  the  ju- 
on  of  the  magistrate,  resistance 
is  unlawful,  though  the  offense 
t  within  the  local  jurisdiction  of 
gistrate.  U.  S.  v.  Thompson  (C. 
t>  Fed.  Caa.  No.  10,484. 
lias  writ.— If  the  first  writ  be 
id  executed,  plaintiff  cannot  is- 
t  nn  alias.  If  the  writ,  though 
•d,  has  not  been  returned,  aud 
s  issues  on  the  suggestion  of  the 
f,  resistance  to  aucb  writ  la  an 
Aliter,  if  the  firat  writ  had 
etnmed.  TJ.  S.  v.  Slaymaker  (C. 
1)  Fed.  Cas.  No.  16313. 
Writ  executod  after  the  return 
["he  hac.  fac.  posa.  cannot  be  ex- 
after  the  return  day,  and,  if  it  be 
ited,  resistance  to  it  ia  no  of- 
against  the  act  of  congress.  U. 
lawmaker  (C.  O.  1821)  Fed.  Caa. 
1,313. 

Writ  Of  possession  ^Obstructing 
s  (in  the  case  of  habere  facias) 
a  in  refusing  to  give  up  posses- 
ir  in  opposing  or  obstructing  the 
ion  of  the  writ  by  threats  of  vio- 
which  it  is  in  the  power  of  the 
i  to  enforce.  V.  S.  v.  Lowry  (C. 
■8)  Fed.  Cas.  No.  15,036. 
Attachment,  —  Willful  resistance 
warrant  of  attachment  against  a 
,  valid  on  its  face,  is  indictable 
Act  April  30,  1790.  J  22,  though 
.el  for  forfeiture  of  the  vessel,  on 
it  is  founded,  la  not  sufficient  to 
riie  ita  issue.  U.  S.  v.  Tinkle- 
(C.  C.  1856)  Fed,  Caa.  No.  16,- 

er  R.  S.  !  5398  (embodied  herein), 
an  offense  to  resist  an  officer  in 
cecution  of  process,  as  well  aa  in 
ig  process.  Holding  attached 
rty  after  seizure  is  executing  pro- 
end  one  resisting  or  obstructing 


the  officer  therein  commits  the  offense. 
U.  S.  v.  McDonald  (C.  C.  1879)  Fed. 
Cas.  No.  15,667. 

If  an  officer  holding  a  writ  of  at- 
tachment, in  good  faith,  and  on  rea- 
sonable grounds,  seise  the  property  of 
the  wrong  person,  resistance  by  the 
latter  ia  unlawful;  coutra,  if  the  offi- 
cer act  in  bad  faith.     Id. 

Resistance  to  a  special  custodian  of 
attached  property,  employed  by  the 
marshal,  though  not  appointed  a  sworn 
deputy,  is  resistance  to  the  marshal. 
Id. 

13.  Release  of  prisoner  on  habeas 
corpus.— A  state  court  judge  who,  in 
pursuance  of  a  conspiracy,  and  in  bad 
faith,  releases  on  habeas  corpus,  with- 
out any  ground  therefor,  a  priauDer 
held   on   examination   before   a   United 


t  the  ; 


of  the  grand  jury,  together  with  the 
other  conspirators,  is  guilty  of  ob- 
structing process.  U.  S.  v.  Dobs  (D. 
C.  1872)  Fed.  Cas.  No.  14,985. 

14.  Taking  prisoners  from  custody  of 
marshal.— WIutp  a  United  States  com- 
missioner, having  adjudged  certain  per- 
sons deserting  seamen  from  a  British 
ship,  on  complaint  of  a  British  consul. 
Instead  of  ordering  them  delivered  to 
the  consul,  as  required  by  the  treaty 
and  statute,  in  excess  of  his  authority 
ordered  them  restored  to  the  ship  "un- 
der the  directions"  of  the  consul,  the 
marshal,  in  carrying  out  the  directions 
of  the  consul  to  deliver  the  seamen  to 
the  ship  by  delivering  them  to  the  mas- 
tar  on  board  thereof,  acta  as  the  con- 
sul's agent,  and  not  in  the  execution  of 
any  legal  writ  or  process,  and  persons 
who  interfere  with  bim  while  so  acting 
by  forcibly  taking  his  prisoners  from, 
his  custody  are  not  guilty  of  a  viola- 
tion of  R.  S.  I  5398  (embodied  herein), 
which  makes  it  a  criminal  offense  to 
knowingly  and  willfully  obstruct  or  op- 
pose an  officer  of  the  United  States  In 
attempting  to  execute  any  legal  or  ju- 
dicial writ  of  process.  U.  S.  v.  Kelly 
(D.  C.  1901)  108  Fed.  538. 

15.  Resistance  of  execution  of  order 
to  remove  disturber  from  courtroom.— 
Under  this  section,  resisting  a  marshal 
In  his  execution  of  an  oral  order  of  the 
court  to  remove  from  the  court  room 
a  person  who  has  disturbed  the  pro- 
ceedings of  the  court  is  indictable.  U. 
S.  v.  Terry  (D.  C.  1890;  41  Fed.  771, 
774. 

If  defendant  knew  the  order  for  her 
removal  from  the  court  room  was  di- 
rected to  the  marshal,  it  is  immaterial 
that  the  court  addressed  it  to  the  clerk, 
if  he  immediately  changed  it  to  the 
marshal.     Id.,  42  Fed.  317. 

Any  unnecessary  force  or  violence 
used  by  an  officer  in  the  execution  of 
an  order  to  remove  one  from  the  court 
room  may  be  resisted  by  force  suffi- 
cient to  overcome  it.     Id. 

Where  defendant,  under  indictment 
for  resisting  an  officer,  alleges  that  she 
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did  not  knowingly  and  willfully  resist 
the  officer  in  the  execution  of  an  order 
to  remove  her  from  the  court  room, 
for  the  reason  that  she  was  rendered 
unconscious  by  the  opinion  of  the  court 
then  being  pronounced,  the  jury  may 
consider  the  fact  that  she  entered  the 
court  room  with  a  loaded  revolver,  to 
hear  the  decision  in  a  case  to  which 
she  was  a  party.    Id. 

16.  Attorney  and  oiient  as  equally 
guilty.— An  attorney  and  client  con- 
spiring to  resist  an  officer  are  equally 
guilty.  U.  S.  v.  Smith  (C.  C.  1870)  Fed. 
Cas.  No.  16,333. 

17.  Indictment    or    Information.— An 

indictment  under  R.  S.  §  5398  (embod- 
ied herein),  for  assaulting  a  United 
States  officer  while  engaged  in  the  exe- 
cution of  a  warrant,  need  not  allege 
that  the  warrant  was  given  to  the  offi- 
cer to  be  by  him  executed,  or  that  it 
was  in  his  hands  at  the  time  of  the  al- 
leged assault,  or  that  the  officer  had 
any  orders,  directions,  or  authority  to 
execute  the  warrant  Blake  v.  U.  S. 
(1895)  71  Fed.  286,  18  O.  C.  A.  117. 

An  indictment  under  R.  S.  {  5398 
(embodied  herein),  directed  against  one 
who  "knowingly  and  willfully"  assaults 
an  officer  engaged  in  executing  any 
process  or  warrant,  must  allege  the 
scienter  as  to  all  the  elements  involved 
in  the  offense.     Id. 

Nor  need  the  indictment  set  out  the 
warrant  or  its  purport.    Id. 

But  in  an  indictment  for  this  class 
of  offenses,  in  the  usual  form  for  the 
class,  the  words  "knowingly  and  willful- 
ly," in  the  first  part  thereof,  apply  to 
all  which  follow  them,  though  the  gram- 
matical connection  is  not  strictly  made. 

Id. 

An  information  for  attempting  to  ob- 
struct the  due  administration  of  justice 
in  a  district  court,  by  furnishing  to  one 
charged  with  a  criminal  offense  a  false 
certificate  to  enable  him  to  obtain  a 
continuance,  is  bad  where  it  charges 
the  making  of  such  certificate  by  infer- 
ence only,  and  fails  to  charge  that  it 
was  furnished  by  defendant  with  a  cor- 
rupt intent  Johnston  v.  U.  S.  (1898) 
87  Fed.  187,  30  O.  C.  A.  612. 

In  an  indictment  for  resisting  a  public 
officer  it  is  not  necessary  to  set  forth 
the  particular  exercise  of  office  in 
which  he  was  engaged,  or  the  partic- 
ular act  and  circumstance  of  obstruc- 
tion. U.  S.  v.  Bachelder  (O.  0.  1814) 
Fed.  Cas.  No.  14,490. 

A  commissioner  empowered  to  issue 
a  warrant  under  Act  Sept  18,  1850, 
must  be  a  commissioner  particularly  de- 
scribed therein;    and  an  averment,  in 


an  indictment  for  resisting  such,  a  war- 
rant, that  it  wan  issued  by  a  commis- 
sioner of  the  circuit  court  of  the  Unit- 
ed States,  is  not  sufficient  U.  S.  v. 
Stowell  (C.  O.  1854)  Fed.  Caa.  No.  16,- 
409. 

An  indictment  under  Act  April  30, 
1790,  §  22,  must  show  by  proper  aver- 
ments that  the  process  was  legal.     Id. 

An  averment  that  a  warrant  was  duly 
issued  is  insufficient.  The  facts  con- 
stituting the  due  issue  must  be  set 
forth.    Id. 

The  want  of  an  averment'  of  the 
facts  showing  that  the  commissioner 
was  authorized  to  issue  the  warrant 
cannot  be  aided  by  referring  to  the  rec- 
ords of  the  court.    Id. 

Sufficiency  of  indictment  for  willfully 
resisting  the  execution  of  process  un- 
der Act  April  30,  1790,  fi  22.  U.  S.  v. 
Tinklepaugh  (C.  C.  1856)  Fed.  Cas.  No. 
16,526. 

An  indictment  for  obstructing  Unit- 
ed States  officers  in  the  discharge  of 
their  duties,  by  ejecting  them  from  the 
polls  where  an  election  for  a  member 
of  congress  is  being  held,  is  fatally  de- 
fective, when  it  does  not  charge  a  sci- 
enter. U.  S.  v.  Taylor  (C.  C.  1893)  57 
Fed.  391. 

In  an  indictment  for  resisting  an  of- 
ficer serving  an  execution,  it  is  unneces- 
sary to  set  out  the  process  in  haec 
verba,  or  to  aver  that  it  is  in  full  force, 
when  that  fact  appears  from  the  de- 
scription of  it  U.  S.  v.  Hudson  (D.  C 
1874)   Fed.  Cas.  No.  15,412. 

An  averment  that  defendant  "did 
knowingly,  willfully  and  unlawfully  ob- 
struct, resist,  and  oppose"  an  officer, 
sufficiently  states  the  manner  and  meth- 
od of  resistance.    Id. 

An  averment  that  defendant  procured 
the  arrest  "within  this  district"  of  his 
wife,  who  was  living  separate  and  apart 
from  him,  for  the  purpose  of  procuring 
from  her  "a  dissolution  of  the  bonds 
of  matrimony  existing  between  them, 
through  such  arrest,"  is  insufficient 
in  that  it  fails  to  show  that  the  ar- 
rest was  under  process  issued  out  of  a 
federal  court.  U.  S.  v.  Armstrong  (D. 
C.  1894)  59  Fed.  568. 

It  is  not  sufficient  to  charge  an  en- 
deavor to  influence  and  obstruct  justice 
in  a  federal  court,  by  means  of  a 
threatening  letter  in  the  general  lan- 
guage of  R.  S.  i  5404,  post,  i  10305. 
Id. 

Cited    without    definite    application, 

West  Virginia  v.  Laing  (1904)  133  Fed. 
887.  66  C.  C.  A.  617;  Buster  v.  Wright 
(1905)  135  Fed.  947,  68  C.  O.  A.  505; 
U.  S.  v.  Cover  (D.  O.  1891)  46  Fed. 
284,  285. 


§  10311.  (Crim.  Code,  §  141.)    Rescuing,  etc.,  prisoner;  concealing 

person  from  arrest;  punishment  for. 

Whoever  shall  rescue  or  attempt  to  rescue,  from  the  custody  of 

any  officer  or  person  lawfully  assisting  him,  any  person  arrested 

upon  a  warrant  or  other  process  issued  under  the  provisions  of 

(12696) 
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of  the  United  States,  or  shall,  directly  or  indirectly,  aid,  abet, 
t  any  person  so  arrested  to  escape  from  the  custody  of  such 
>r  other  person,  or  shall  harbor  or  conceal  any  person  for 
rrest  a  warrant  or  process  has  been  so  issued,  so  as  to  prevent 
ivery  and  arrest,  after  notice  or  knowledge  of  the  fact  that  a 

or  process  has  been  issued  for  the  apprehension  of  such  person, 

fined  not  more  than  one  thousand  dollars,  or  imprisoned  not 
an  six  months,  or  both. 

3.  It  5401,  5510.     Act  March  4,  1909,  c.  321,  |  141,  85  Stat.  1114. 
Notre  of  Derision* 

of  Indian  woman  committed  it  is  made  an  offense  by  federal  stat- 
!  Of  adultery.— An  Indiun  wo-  ute  for  any  peraon  directly  or  indirect- 
sted,  without  written  warrant,  ly  to  aid,  abet,  or  assist  another  person 
ndian  police  on  the  Umatilla  to  escape,  and  conspiracy  to  commit 
>n,  on  a  charge  of  adultery  such  an  offense  ia  a  separate  crime,  an 
i  thereon,  was  committed  to  indictment,  alleging  that  accused,  to- 
rn jail  for  trial  before  the  gether  with  other  named  persons,  con- 
:  Indian  offenses,"  and  while  spired  to  commit  an  offense  against  the 
itted,  was  rescued  by  defend-  United  States,  to  wit,  to  aid,  abet,  and 
!ld,  that  they  committ.-d  res-  sssist  himself  to  escape  from  an  officer, 
lefined  by  R.  S.  |  5401  <thia  was  not  fatally  defective  on  the  theory 
>n,  55  10311,  10313).  by  forci-  that,  inasmuch  as  there  was  no  law 
g  a  person  at  liberty  who  was  making  it  an  offense  for  a  prisoner  to 
i  for  "a  crime  against  the  escape  or  attempt  to  eacape,  he  could 
tatea."  U.  S.  v.  Clapoi  (D.  not  be  guilty  of  aiding,  abetting,  or  as- 
35  Fed.  575.  sisting  himself  to  do  bo.     U.  S.  v.  Lj- 

acy  to  commit  offense.— Since       man  (D.  C.  1911)  100  Fed.  414. 

.  (Crim.  Code,  §  142.)     Rescue  at  execution;  punishment 

;ver,  by  force,  shall  set  at  liberty  or  rescue  any  person  found 
i  any  court  of  the  United  States  of  any  capital  crime,  while 

0  execution  or  during  execution,  shall  be  fined  not  more 
■enty-five  thousand  dollars  and  imprisoned  not  more  than 
five  years. 

1  (  5400.    Act  March  4,  1909,  c.  821,  I  142,  85  Stat  1114. 

.  (Crim.  Code,  §  143.)  Rescue  of  prisoner ;  punishment  for. 
:ver,  by  force,  shall  set  at  liberty  or  rescue  any  person  who, 
onviction,  stands  committed  for  any  capital  crime;  or  who- 
'  force,  shall  set  at  liberty  or  rescue  any  person  committed 
nnvicted  of  any  offense  other  than  capital,  shall  be  fined  not 
ian  five  hundred  dollars  and  imprisoned  not  more  than  one 

i.  t  5401.    Act  March  4,  1909,  c.  321,  J  143,  35  Stat.  1114. 

.  (Crim.  Code,  §  144.)  Rescue  of  dead  body  of  executed 
inder ;  punishment  for. 

.■ver,  by  force,  shall  rescue  or  attempt  to  rescue,  from  the 
of  any  marshal  or  his  officers,  the  dead  body  of  an  ex- 
tender, while  it  is  being  conveyed  to  a  place  of  dissection, 
ided  by  section  three  hundred  and  thirty-one  hereof,  or  by 
lall  rescue  or  attempt  to  rescue  such  body  from  the  place 
t  has  been  deposited  for  dissection  in  pursuance  of  that  sec- 
ill  be  fined  not  more  than  one  hundred  dollars,  or  imprisoned 
e  than  one  year,  or  both. 
3.  i  5402.    Act  March  4,  1909,  c.  321,  |  144,  35  Stat  1114. 

.  (Crim.  Code,  §  145.)    Extortion  by  informer;  punishment 

;ver  shall,  under  a  threat  of  informing,  or  as  a  considera- 
•  not  informing,  against  any  violation  of  any  law  of  the 
States,  demand  or  receive  any  money  or  other  valuable  thing, 
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shall  be  fined  not  more  than  two  thousand  dollars,  or  imprisoned  not 
more  than  one  year,  or  both. 

B.  S.  )  5484.    Act  March  4,  1909,  c  821,  I  146,  86  Stat  1114. 
Decision* 

dieted  and  convicted  for  violation  of 
section  5484  of  the  Revised  Statutes 
(embodied  herein),  providing  that  "ev- 
ery person  who  shall  receive  any  mon- 
ey or  other  valuable  thing  under  a 
threat  of  informing,  or  as  a  considera- 
tion (or  not  informing,  against  any  vio- 
lation of  any  internal  revenue  law, 
shall,  on  conviction  thereof,  be  punish- 
ed by  a  fine  not  exceeding  two  thou- 
sand dollars,  or  by  imprisonment  not 
exceeding  one  year,"  etc  On  a  motion 
for  arrest  of  judgment  on  the  ground 
that  the  information  charging  the  vio- 
lation of  the  statute  was  bad  for  du- 
plicity, in  that  it  alleged  that  the  de- 
fendant received  money  "under  a  threat 
of  informing,  and  as  a  consideration  for 
not  informing,"  against  a  party  who 
bad  violated  the  revenue  law,  it  being 
argued  that  two  independent  offenses 
are  charged,  that  of  receiving  money 
"under  a  threat  of  informing,"  and 
also  receiving  money  as  a  consideration 
for  not  Informing,  held  that,  in  this 
case,  the  two  offenses  as  alleged  should 
be  regarded  as  successive  acts  in  one 
transaction,  thus  making  really  but  one 
offense,  and  that  hence  the  pleading  wai 
good.  Where  a  statute  makes  either 
of  two  or  more  distinct  acts  connected 
with  the  name  general  offense,  and 
subject  to  the  same  measure  and  kind 
of  punishment.  Indictable  separately 
and  as  distinct  crimes  when  commit- 
ted by  different  persons,  or  at  different 
times,  they  may,  when  committed  by 
the  same  person  at  the  same  time,  be 
coupled  in  one  count  as  constituting  one 
offense.  U.  8.  v.  Fero  (D.  C.  1883)  18 
Fed.  901. 


Motes  of 

Offenses  denounced  by  Statute  as  re- 
pugnant.—The  offenses  denounced  by 
It.  S.  I  5484  (embodied  herein),  are  not 
necessarily  repugnant  but  may  consti- 
tute but  one  offense.  U.  8.  v.  Fero  (D. 
O.  1883)  18  Fed.  901,  003. 

Jurisdiction  of  state  courts.— -The  of- 
fense of  extorting  money  under  a  threat 
to  accuse  a  person  of  a  criminal  viola- 
tion of  a  federal  internal  revenue  law, 
though  made  a  crime  by  R.  S.  |  6484 
(embodied  herein),  is  excepted  from  the 
exclusive  jurisdiction  conferred  on  the 
federal  courts'  by  R.  8.  H  629,  711, 
ante,  H  991,  1233,  of  "all  crimes  and 
offenses  cognizable  under  the  authority 
of  the  United  States,"  by  the  provi- 
sion of  R.  S.  I  5328,  post,  j  10500,  that 
"nothing  in  this  title  shall  be  held  to 
take  away  or  impair  the  jurisdiction 
of  the  courts  of  the  several  states  un- 
der the  laws  thereof."  Sexton  v.  Peo- 
ple of  State  of  California  (1903)  23 
Sup.  Ct.  543,  189  U.  S.  319,  47  L.  Ed. 
833,  affirming  judgment  People  v.  Sex- 
ton (1901)  64  P.  107,  132  Cal.  37. 

In  view  of  R.  S.  |  5328,  post,  | 
10500,  providing  that  nothing  in  this 
title  shall  impair  the  jurisdiction  of  the 
state  courts,  a  state  court  bad  juris- 
diction of  a  violation  of  a  state  stat- 
ute against  extortion  committed  by 
threats  of  prosecution  for  violation  of 
the  internal  revenue  laws,  notwith- 
standing R.  S.  |  5484  (embodied  here- 
in) and  R.  8.  ft  629,  711,  ante,  If  991, 
1233,  giving  the  federal  courts  exclu- 
sive jurisdiction  of  all  offenses  cogniza- 
ble under  the  authority  of  the  United 
States.     Id. 

Information.— The  defendant  was  iu- 


§  10316.  (Crim.  Code.  §  146.)  Misprision  of  felony;  punishment 
for. 
Whoever,  having  knowledge  of  the  actual  commission  of  the 
crime  of  murder  or  other  felony  cognizable  by  the  courts  of  the 
United  States,  conceals  and  does  not  as  soon  as  may  be  disclose  and 
make  known  the  same  to  some  one  of  the  judges  or  other  persons 
in  civil  or  military  authority  under  the  United  States,  shall  be 
fined  not  more  than  five  hundred  dollars,  or  imprisoned  not  more 
than  three  years,  or  both. 

R.  8.  i  6390.    Act  March  4,  1909,  c.  321,  |  146,  36  Stat  1114. 


CHAPTER  SEVEN 
Offenses  against  the  Currency,  Coinage,  etc. 


Bee. 

10317.  "Obligation  or  other  security  of 
the  United  States"  defined. 

10818.  Forging   or  counterfeiting   secu- 
rities;   punishment  for. 

10319.  Counterfeiting  national-bank 

notes ;    punishment  for. 
(12698) 


m  with- 


Sec. 

10320.  Using  plates  to  print  n 

out  authority,  etc ;  distinc- 
tive paper  without  authority; 
punishment  for. 

10321.  Uttering,     etc.,     forged     obliga- 

tions ;   punishment  for. 
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for. 

laving  unlawful  possession  of 
impressions ;     punishment   for. 

dealing  in  counterfeit  securl- 
ties;    punishment  for. 

ecreting  or  embessling  tools  and 
materials,  for  printing  securi- 
ties ;    punishment  for. 

'■oiinterfeitiDg  foreign  securi- 
ties ;    punish  ment  for. 

Jttering  counterfeit  foreign  se- 
curities;   punishment  for. 

loimterfeiting  notes  of  foreign 
banks;    punishment  for. 

Jttering  counterfeit  notes  of 
foreign  banks ;  punishment  for. 


10340. 

1034L 

10342. 

10313. 

10344. 

10345. 

10,146. 
10347. 


.  Making  or  uttering  device*  of 
minor  coins;  punishment  for. 
.  Counterfeiting,  etc,  dies  for 
United  States  coins;  punish- 
ment for. 

Counterfeiting,  etc.,  dies  for  for- 
eign  coins;    punishment  for. 

Making,  importing,  or  having  in 
possession  tokens,  prints,  etc, 
similar  to  United  States  or 
foreign  coins. 

Forfeiture  of  counterfeit  obli- 
gations, securities,  coins,  and 
material ;  punishment  for  fail- 
ing to  deliver. 

Issue  of  search  warrant  for  sus- 
pected counterfeits,  etc. ;  for- 
feiture of  seized  articles. 

Circulating  bills  of  expired 
banks:  punishment  for;  cir- 
culation permitted. 

Imitnting  national-bank  notes 
With  advertisements  therenn ; 
punish  ment  for. 

Mutilating,  etc.,  national-bank 
notes ;    punishment  for. 

Imitating  securities  or  printing 
advertisements  thereon ;  pun- 
ishment for. 

Issuing  notes  less  than  one  dol- 
lar;   punishment   for. 


feit     foreign 
punishment  for, 

counterfeit  plates  of  foreign 
securities,  etc.  ;  punishment 
for. 

'onnecting  parts  of  different 
bills,  etc. ;    punishment  for. 

Counterfeiting  gold  or  silver 
coins  or  ban ;  punishment 
for. 

Counterfeiting  minor  coins;  pun- 
ishment for. 

falsifying,  mutilating  or  light- 
ening coins;    punishment   for. 

debasing  coins  by  officers  of  the 
Mint;    punishment  for. 


7.  (Crim.  Code,  §  147.)  "Obligation  or  other  security  of  the 
lited  States"  defined. 

words  "obligation  or  other  security  of  the  United  States" 
>e  held  to  mean  all  bonds,  certificates  of  indebtedness,  na- 
lank  currency,  coupons,  United  States  notes,  Treasury  notes, 
■rtificates,  silver  certificates,  fractional  notes,  certificates  of  de- 
ills,  checks,  or  drafts  for  money,  drawn  by  or  upon  authorized 
of  the  United  States,  stamps  and  other  representatives  of 
of  whatever  denomination,  which  have  been  or  may  be  issued 
iny  Act  of  Congress. 

S.  |  5413,  as  amended,  Act  Feb.  18,  1875.  c-  80,  18  Stat.  320.  Act  Feb. 
.877,  c.  69,  19  Stat  253.  Act  Feb.  28,  1878,  c.  20,  I  3,  20  Stat  26.  Act 
£  4,  1909,  c.  321,  f  147,  35  Stat  1115. 

Notes  of  -Decisions  • 


otes   under    U    10320,    10321. 

Iso,  |  10191  et  seq.,  ante,  and 
ereunder. 

ory  definition  at  limited  In  ap- 
i— The  definition  given  to  the 
obligation  or  other  security  of 
ed  States,"  in  R.  S.  (  5413  (an- 
jerein),  is  not  intended  to  be 
but  is  limited  in  its  application. 
!2  Op.  Atty.  Gen.  40. 
•  as  applying  to  and  limiting 
of  words  in  appropriation  act, 
I  5413  (embodied  herein),  does 
ly  to  or  limit  tbe  meaning  of 
rds    "other    securities    of    the 


United  States,"  as  used  In  paragraph  4 
of  the  act  of  March  3,  1877  119  Stat. 
344),  making  appropriations  for  labor 
and  expenses  of  engraving  and  print- 
ing "notes,  bonds,  and  other  securities 
of  the  United  States,"  etc.  (1S98)  22 
Op.  Atty.  Gen.  40. 

Postage  stamps  as  obligations  or  se- 
curities—When the  word  "securities" 
is  used  in  tbe  property  sense,  it  refers 
to  bonds,  mortgages,  certificates  of  de- 
posit, certificates  of  stock,  etc.  In 
this  sense  postage  stamps  are  not  in- 
vestments or  securities.  (1808)  22 
Op.  Atty.  Gen.  40. 

A  canceled  postage  stamp  is  not  an 
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obligation  or  security  within  the  mean- 
ing of  R.  S.  f  5413  (embodied  herein). 
(1908)  27  Op.  Attj.  Qen.  125. 

Pontage  stamps  are  securities  or  obli- 
gations.    (1910)  28  Op.  Atty,  Gen.  201. 

M  Hilary  land  warrant.— A  military 
land  warrant  is  neither  an  indenture 
nor  a  public  security,  within  the  mean- 
ing of  Crimes  Act  March  3,  1825,  c. 
85,  8  17,  relating  to  forgery.     D.  S.  t. 

§  10318.  (Crim.  Code,  §  148.)  Forging  or  counterfeiting  securities; 
punishment  for. 
Whoever,  with  intent  to  defraud,  shall  falsely  make,  forge,  coun- 
terfeit, or  alter  any  obligation  or  other  security  of  the  United  States 
shall  be  fined  not  more  than  five  thousand  dollars  and  imprisoned 
not  more  than  6fteen  years. 

R.  S.  |  5414.    Act  March  4,  1909,  c.  321,  1 148,  35  Stat.  1116. 
Notes  of  Decisions 
See  notes  under  the  precedi 


(Tit.  69a 

Irwin  (C.  C.  1851)  Fed.  Oas.  No.  15,- 
446. 

Cited  without  definite  application, 
Jolly  v.  U.  S.  (1898)  18  Sup.  Ct.  624, 
625,  170  U.  S.  402,  42  L.  Ed.  1085; 
En  parte  Houghton  (D.  C.  1881)  7  Fed. 
657,  658;  Id.,  8  Fed.  897,  898;  D.  8. 
v.  Howell  (D.  C.  1894)  64  fed.  110, 
114;  D.  S.  v.  Kuhl  (D.  C.  1898)  83 
Fed.  624,  625. 


Application  to  army  officers.— This 
provision  is  comprehensive  in  its  scope, 
and  includes  as  well  an  officer  of  the 
army  of  the  United  States  as  all  oth- 
er persons  within  the  Jurisdiction  of  the 
United  States,  unless  he  is  exempted 
from  its  operation  by  some  provision 
of  the  constitution  or  some  other  stat- 
ute. Neall  v.  U.  S.  (1902)  118  Fed. 
699,  700,  56  C.  C.  A.  81. 

indorsement  of  pott  office  warrant.— 
It  is  an  offense  against  the  United 
States,  and  forgery,  under  this  section 
to  falsely  and  fraudulently  write  the 
name  of  the  payee  upon  the  back  of  a 
post  office  warrant  on  the  treasury  of 
the  United  States;  such  indorsement 
being  in  a  legal  sense  a  part  of  the  in- 
strument Itself.  U.  S.  v.  Jolly  (D.  0. 
1888)  37  Fed.  108. 

Indorsement  on  government  draft.— 
The  forging  of  an  indorsement  on  a 
genuine  government  draft,  and  the  ut- 
tering of  the  draft  so  indorsed,  are 
each  offenses  punishable  under  the 
statutes  of  the  United  States.  De  Le- 
mos  v.  U.  8.  (1899)  91  Fed.  497,  33 
C.  C.  A.  655. 

Indorsement  on  post  note. — Counter- 
feiting an  indorsement  on  a  post 
note  of  the  Bank  of  the  United  States 
was  held  not  an  offense  under  section 
18  of  its  charter.  U.  S.  v.  Stewart  (C. 
C.  1818)  Fed.  Cas.  No.  16,402. 

Jurisdiction  and  venue.— As  to  juris- 
diction of  state  courts,  see  notes  under 
Const,  art  1,  |  8,  cl.  6. 

See,  also,  notes  under  SI  991(2),  1233, 

A  district  court  has  Jurisdiction  to 
indict  and  try  a  person  charged  with 
having  forged  an  obligation  of  the 
United  States  with  intent  to  defraud, 
which  is  made  an  offense  against  the 
United  States  by  this  section,  although 
be  was  at  the  time  an  officer  of  the 
army,  and  the  alleged  offense  was  com- 
mitted at  a  military  post,  and  with  in- 


tent   to    defraud    an    enlisted    soldier, 

where  the  accused  has  since  been  die- 
charged  from  the  army  without  any  ac- 
tion against  him  having  been  taken  by 
the  military  authorities;  there  being 
no  provision,  either  constitutional  oi 
statutory,  conferring  exclusive  juris- 
diction on  conrts- martial  to  puniab 
such  offense.  Neall  v.  U.  S.  (1902) 
118  Fed.  099,  56  C.  C.  A.  SI. 

The  place  where  forged  papers  an 
Inclosed  and  sealed  up  with  a  lettei 
and  put  in  the  post  office  is  the  place 
where  they  are  uttered,  and  not  the 
place  of  their  destination.  U.  S.  T. 
Wright  (C.  C.  1822)  Fed.  Cas.  No.  16,- 
773:  Same  v.  Plympton  (C.  0.  1883) 
Fed.  Cas.  No.  16,058. 

Indictment,  proof,  and  variance.— Ii 
an  indictment  under  R,  S.  {  6414  (em- 
bodied herein),  for  the  forgery  of  an 
indorsement  on  a  draft  of  the  United 
States,  it  should  be  distinctly  charged 
that  the  genuine  draft,  with  the  forged 
indorsement,  constituted  together  ■ 
forged  obligation  of  tbe  United  States 
and  an  indictment  which  avers  that  th« 
draft  itself  constituted  the  obligation 
which  was  forged,  when  further  aver- 
ments show  that  the  forgery  consisted 
in  the  false  making  of  the  indorsement, 
is  repugnant,  and  does  not  properly  lay 
the  offense;  nor  is  it  good,  under  R.  S 
ft  5421,  ante,  ft  10193,  because  it  doei 
not  lay  the  charge  on  the  indorsement 
itself,  under  tbe  requirements  of  R>  S. 
ft  5421.  De  Lemoe  v.  U.  S.  (1899)  91 
Fed.  497,  33  &  O.  A.  655. 

An  indictment  under  this  section  foi 
the  forgery  of  an  obligation  of  tht 
United  States  with  intent  to  defraud 
Is  not  bad  for  duplicity  because  it 
charges  in  a  single  count  an  intent  to 
defraud  both  the  United  States  and  a 
soldier  in  the  army,  where  the  instru- 
ment charged  to  have  been  forged  pur- 
ported to  be  a  certificate  of  deposit 
issued  by  the  United  States  to  the  sol- 
dier. It  being  impossible  in  such  cast 
to    aver    or   prove    with    certainty   a 
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ntent  to  defraud  either  one 
an  the  other,  the  law  will  lm- 
he  set  an  intent  to  defraud  all 
it  have  been  thereby  defraud- 
I  v.  U.  8.  (1902)  118  Fed.  699, 
A.  31. 

idictment  for  forging  a  cer- 
F  deposit  purporting  to  have 
led   oq    behalf   of    Che    United 

an  enlisted  soldier,  by  algn- 
to  the  name  of  a  person  de 
s  an  officer  and  deputy  pay- 
>neral,  with  intent  to  defraud 
iilor  named  therein,  need   not 

the  person  whose  name  was 
is  in  fact  the  officer  he  was 
ed    to    be   in   the    Instrument 

or  of  the  instrument  need  not 
rth  where  it  is  stated  in  the 
t  that  the  instrument  has  been 

or  suppressed  by  the  prison- 

t.  Britton  (C.  O.  1822)  Fed. 

14.6130. 

10 r    of    the   instrument   must 

be  set  forth  In  the  in  die  t- 
I  it  must  be  proved  as  alleg- 

tes    stated   In   the   indictment 

in  evidence  as  counterfeited, 
■   alleged   to  be  counterfeited, 

shown  to  be  the  same,  but 
ral  variances  are  not  fatal. 
loses  (C.  O.  1827)  Fed.  Cas. 
5;    Same  v.  Hsll  (C.  C.  1832) 

No.  15,283;  Same  v.  Rouden- 
C.  1832)  Fed.  Cas.  No.  16,- 
e  v.  Mason  (O.  C.  1875)  Fed. 

15,736. 

Indictment   for   counterfeiting 

he  Bank  of  the  United  States, 

to  defraud  some  corporation 
i  must  be  shown.  U.  8.  v. 
.  C.  1827)  Fed.  Cas.  No.  15,- 

trrect  description  in  respect 
1  number  of  a  bill  which  de- 
ft   indicted   for    uttering 


D. 


Mna^ 


<C. 


Fed.  Cas.  No.  15.730. 
:tment,  in  setting  out  counter- 
:,  did  not  exhibit  any  imprint 
al  of  the  treasury,  while  the 
.  Id  evidence  on  the  trial  ex- 
ich  imprint.     Held, 


U.  I 


:  (C. 


Fed.  Cas.  No.  14,572. 
e  which  requires  a  setting  out 
tire  instrument  or  its  tenor 
ictment  in  the  federal  courts 
I  mainly,  if  not  wholly,  to 
forgery,  counterfeiting  and 
hreatening  letters.  U.  S.  v. 
3,  C.  1908)  161  Fed.  425. 
ctment  for  forging  a  treasury 
not  aver  that  it  was  made  in 
ice  of  the  genuine  note.  U. 
it  (D.  O.  1867)  Fed.  Cas.  No. 

ctment  for  forging  a  treasury 
1  not,  In  terms,  give  it  that 
ere  a  copy  is  set  ont    Id. 


In  the  indictment  for  falsely  making 
and  forging  an  obligation  of  the  United 
States,  it  is  sufficient  to  aver  in  the 
general  language  of  the  statute  an  In- 
tent to  defraud,  and  the  name  of  any 
person  sought  to  be  defrauded  need  not 
be  mentioned,  nor  is  any  more  specific 
averment  necessary,  such  as  might  be 
required  if  the  offense  charged  were 
that  of  passing  or  attempting  to  pass, 
uttering  or  publishing,  the  forged  se- 
curity. Guilty  knowledge,  and  an  in- 
tention to  defraud  the  United  States, 
if  no  one  else,  are  necessarily  implied 
from  the  language  of  this  section.  U. 
8.  v.  Jolly  (D.  C.  1888)  37  Fed.  108. 

Evidence.— Whe re  the  inatrument  al- 
leged to  have  beeu  forged  has  been  de- 
stroyed or  suppressed  by  the  prisoner, 
the  tenor  may  be  proved  by  parol  evi- 
dence. U.  S.  v.  Britton  (O.  C.  1822> 
Fed.  Cas.   No.   14.650. 

Where  the  prisoner  is  connected  with 
others,  evidence  is  admissible  that  dif- 
ferent parts  of  the  machine  employed 
in  counterfeiting  were  found  in  the 
possession  of  such  other  persons.  U. 
S.  v.  Craig  (C.  C.  1827)  Fed.  Cas.  No. 
14,883. 

The  scienter  may  be  proved  by  the 
fact  of  similar  forged  orders  found 
in  possession  of  defendant  or  of  an  ac- 
complice in  passing  them.  U.  S.  v. 
Hinman  (C.  C.  1831)  Fed.  Cas.  No. 
15.37a 

An  order  on  the  cashier  of  the  Bank 
of  the  United  States  is  evidence  in 
support  of  an  indictment  for  forging 
an  order  on  the  cashier  of  the  corpora- 
tion of  the  Bank  of  the  United  States. 
Id. 

If  there  be  a  concert  between  two  or 
more  to  pass  counterfeit  notes,  or  any 
Joint  or  concurrent  action  in  passing 
them,  the  act  of  one  is  evidence  against 
the  other.     Id. 

After  evidence  that  a  note  of  the  de- 
scription laid  in  the  indictment  has 
been  forged  and  passed,  evidence  may 
be  given  of  delivering  or  passing  oth- 
er counterfeited  notes  on  the  same 
bank  before  or  after  the  passing  the 
one  in  question  irrespective  of  time. 
U.  S.  v.  Doobler  (C.  C.  1832)  Fed.  Cas. 
No.   14,977. 

No  notice  is  necessary  to  produce  a 
paper  in  the  hands  of  defendant,  an 
accomplice,  or  a  third  person,  who  se- 
cretes it  to  protect  defendant,  or  that 
evidence  of  its  contents  will  be  offered 
at  the  trial,  though  such  paper  is  not 
the  subject  of  the  indictment.    Id. 

Under  an  Indictment  charging  defend- 
ant with  uttering  and  publishing  a  cer- 
tain false,  forged,  and  altered  United 
States  treasury  warrant,  evidence  that 
defendant  negotiated  a  genuine  check 
drawn  by  an  authorized  officer  of  the 
United  States  upon  an  assistant  treas- 
urer, directing  payment  of  money,  upon 
which  there  was  the  forged  indorsement 
of  the   name  of   the   payee,   is   insuffi- 
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punishing  forger/  of  public  seeuri 
with  death,  was  impliedly  repealed 
Act  March  3,  1825,  |  17.  U.  B.  v.  Ir 
(C.  C.  1851)  Fed.  Cas.  No.  15,445. 
Cited  without  definite  appiicatl 
Calicehio  v.  TJ.  S.  (1911)  189  Fed.  S 
111  C.  C.  A.  87  (certiorari  den 
[1B12]  32  Sup.  Ct  842,  226  D.  a  7 
56  L.  Ed.  1289) ;  U.  S.  v.  Coppersm 
(G.  G.  1SSO)  4  Fed.  198,  208;  Li.  S 
Credlius  (D.  G.  1888)  34  Fed.  30,  : 
tl.  S.  v.  Barrett  (D.  a  1901)  111  F 


dent  to  auBtain  a  verdict  of  guilty.  U. 
S.  v.  Albert  (O.  O.  1891)  45  Fed.  552, 

In  a  prosecution  for  counterfeiting 
bills  of  the  Bank  of  the  United  States, 
the  corporate  existence  of  the  bank 
and  its  franchises  need  not  be  shown, 
since  courts,  because  of  the  fact  of  its 
existence  and  operation  being  a  mat- 
ter of  knowledge  and  notoriety,  will 
judicially  notice  it.  State  v.  Randal] 
(Vt.   1827)    2  Aikens,   89. 

Roneai  of  former  law  inflicting  oapital 
punishment.— Act  April  80,  1790,  $  14, 

§  10319.  (Crim.  Code,  §  149.)    Counterfeiting  national-bank  not* 

punishment  for. 
Whoever  shall  falsely  make,  forge,  or  counterfeit,  or  cause 
procure  to  be  made,  forged,  or  counterfeited,  or  shall  willingly  2 
or  assist  in  falsely  making,  forging,  or  counterfeiting,  any  nc 
in  imitation  of,  or  purporting  to  be  in  imitation  of,  the  circulati: 
notes  issued  by  any  banking  association  now  or  hereafter  authoriz 
and  acting  under  the  laws  of  the  United  States;  or  whoever  sh 
pass,  utter,  or  publish,  or  attempt  to  pass,  utter,  or  publish,  a^ 
false,  forged,  or  counterfeited  note,  purporting  to  be  issued  by  a^ 
such  association  doing  a  banking  business,  knowing  the  same  to 
falsely  made,  forged,  or  counterfeited ;  or  whoever  shall  falsely  alti 
or  cause  or  procure  to  be  falsely  altered,  or  shall  willingly  aid  or  i 
sist  in  falsely  altering,  any  such  circulating  notes,  or  shall  pass,  utti 
or  publish,  or  attempt  to  pass,  utter,  or  publish  as  true,  any  false 
altered  or  spurious  circulating  note  issued,  or  purporting  to  ha 
been  issued,  by  any  such  banking  association,  knowing  the  same  to 
falsely  altered  or  spurious,  shall  be  fined  not  more  than  one  thousai 
dollars  and  imprisoned  not  more  than  fifteen  years. 

B.  S.  i  5415.    Act  March  4,  1909,  c  321,  |  149,  35  Stat.  1115. 


Notea  of 

What  constitutes  forgery  under  stat-' 
ute.— The  unauthorized  signing  of 
names  to  notes  of  a  national  bank,  pur- 
porting to  be  those  of  the  president  and 
cashier,  constitutes  the  crime  of  forging 
such  notes,  under  this  section,  whether 
the  names  so  signed  are  in  fact  those  of 
the  president  and  cashier  or  of  fictitious 
persons.  Logan  v.  U.  a  (1903)  123 
Fed.  291,  59  C.  C.  A.  478. 

The  fact  that  national  bank  notes  to 
which  the  signatures  have  been  forged, 
and  which  have  been  put  in  circulation, 
are  made  redeemable  by  Act  July  28, 
1892  (ante,  g  9755),  does  not  relieve 
oue  who  forges  the  names  of  the  pres- 
ident and  cashier  of  a  national  bank  to 
genuine,  but  unsigned,  notea,  from  the 
crime  of  forging  such  notes,  as  defined 
in  B.  S.  i  5415  (embodied  herein).    Id. 

Passing  bank  bill  knowing  it  to  be 
falser-Passing  a  counterfeited  national 
bank  bill  knowing  the  same  to  be  false, 
with  intent  to  defraud,  is  a  different 
offense  from  that  made  punishable  by 
the  laws  of  the  United  States,  which 
consists  merely  in  passing  such  coun- 
terfeited bill  knowing  it  to  be  counter- 
feited. Ex  parte  Bough  ton  (D.  O. 
1881)  8  Fed.  897.  901. 

Passing  note  of  Confederate  States  ■* 
Jawfdl  money.— The  putting  off  a  note 
(12702) 


Decisions 

of  the  late  Confederate  States  of  Ami 
ica  as  lawful  money  upon  an  ignora 
man,  in  the  nighttime,  is  not  the  offer 
contemplated  by  this  section,  punishi 
the  passing,  uttering,  or  publishing 
any  note  in  imitation  of  the  circulati 
notes  "issued  by  the  banking  associ 
tions  acting  under  the  laws  of  the  Lin 
ed  States,"  and  it  is  not  indictal 
thereunder.  U.  S.  v.  Wilson  (D. 
1891)  44  Fed.  751. 

Jurisdiction  of  offense.— See,  all 
notes  under  Const  art  1,  |  8,  cL 
and  ante,  SS  991  (2),  1233. 

A  state  court  has  no  jurisdiction  ov 
the  offense  of  passing  counterfeit  n 
tional  bank  notes  with  knowledge 
their  counterfeit  character.  Ther 
fore,  where  one  has  been  convicted 
that  offense  by  a  state  court  and  se 
tenced  to  imprisonment,  he  will  be  di 
charged  on  motion  in  habeas  corp 
proceedings  taken  in  the  district  coai 
Ex  parte  Houghton  (D.  C.  1881) 
Fed.  657;   Id.  (D.  C.  1881)  8  Fed.  SE 

indictment,  proof,  and  variance.— T 
offense  of  attempting  to  pass  a  knoi 
ingly  falsely  altered  national  bank  no 
(It.  S.  i  5415  [embodied  herein])  is  n 
a  felony,  and  the  indictment  need  n 
charge  such  offense  to  have  been  feloi 
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ommitted.     U.  8.'  t.   Shepherd  D.  8.  (1900)  144  F„J.  14,  75  C.  G.  A. 

1S75)  Fed.  Cas.  No.  16,274.  172,  7  Add.  Cas.  62. 

ating  notes  of  a  national  bank-  On  the  trial  of  a  defendant  charted 

idation  are  proper);  admissible  with  counterfeiting  bank  notes  in  con- 

ence    under   an   indictment    for  nection  with  another  person,  such  per. 

toting,    setting    them     out    at  sod  testified  that  prior  to  the  making 

ind  calling  them  "national  bank  of   the   notes  defendant  stated   to  him 

r  notes."     V.  S.  v.  Bennett  (C.  that,  on  account  of  his  business,  he  was 

)  Fed.  Cas.  No.  14,572.  liable  to  be  arrested  for  abortion,  and 

tile  which  requires  a  setting  out  desired  the  notes  to  deposit  as  bail  in 

itire  instrument  or  its  tenor  in  case  of  such  arrest.     Held,  that  such 

.■puent  in  the  federal  courts  is  evidence  was  competent  on  the  question 

mainly,  if  not  wholly,  to  cases  ot  motive.    Id. 

-•ry,  counterfeiting,  and  sending  *n   H  prosecution   under   this   section 

ling  letters.    U.  S.  t.  Heinzc  (C.  for   pissing    false    or    forged    national 

1  161  Fed.  425.  bank   notes,  knowledge  that  they  were 

■rosecution  for  forging  a  nation-  **l»ely  made  ia  an  esac-ntial  element  of 

note,  the  copy  thereof  set  out  lhe   offense.   and   there   must  be   some 

indictment  contained   the   name  evidence    of    such    knowledge,    circum- 

Chittenden,    Register    of    the  «antlia>  °r  otherwise,  aside  from  proof* 

i "  while  the  note  Dreaented  in  merely  that  the  flpunous  note  was  pass- 

''Show^  thVt  £ rtST-Jr-t  •*■  ™»**i  ** s- <1006> 144  Fed- 

tenden,"   etc.     Held,   that  the  fc7,  70  u  u  A"  £ia- 

■  was  material  and  fatal,  and  the  Cited     without     definite     application, 

■admiaaible.       State     v.     Pease  V.  S.  v.  Owens   (C.  C.  188S)   37  Fed. 

74  Ind.  263.  112,  113;    Ex   parte  Houghton   (D.  C. 
1881)  76  Fed.  657,  6(52;    U.  S.  t.  Ore- 

ic*.— A  fact  supplying-  a  motive  cilius    (D.    C.   18SS)    34   Fed.   30,   32; 

crime  charged  may  be  shown,  U.  S.  v.  Lehman  <D.  C.  1889)  39  Fed. 

it  may  tend  to  show  the  accused  76S,  770;    U.  S.  r.  Kuh]   (0.  G.  1898) 

:  another  offense.    Thompson  v.  S5  Fed.  624,  630. 

0.  (Crim.  Code,  §  150.)  Using  plates  to  print  notes  without 
thority,  etc.;  distinctive  paper  without  authority;  punish- 
;nt  for, 

>ever,  having  control,  custody,  or  possession  of  any  plate, 
or  other  thing,  or  any  part  thereof,  from  which  has  been 
,  or  which  may  be  prepared  by  direction  of  the  Secretary  of 
easury  for  the  purpose  of  printing,  any  obligation  or  other 
y  of  the  United  States,  shall  use  such  plate,  stone,  or  other 
or  any  part  thereof,  or  knowingly  suffer  the  same  to  be  used 
;  purpose  of  printing  any  such  or  similar  obligation  or  Other 
y,  or  any  part  thereof,  except  as  may  be  printed  for  the  use 
United  States  by  order  of  the  proper  officer  thereof;  or  who- 
'  any  way,  art,  or  means  shall  make  or  execute,  or  cause  or  pro- 
i  be  made  or  executed,  or  shall  assist  in  making  or  executing 
ite,  stone,  or  other  thing  in  the  likeness  of  any  plate  desig- 
;or  the  printing  of  such  obligation  or  other  security;  or  who- 
iall  sell  any  such  plate,  stone,  or  other  thing,  or  bring  into  the 

States  or  any  place  subject  to  the  jurisdiction  thereof,  from 
"eign  place,  any  such  plate,  stone,  or  other  thing,  except  under 
ection  of  the  Secretary  of  the  Treasury  or  other  proper  officer, 
i  any  other  intent,  in  either  case,  than  that  such  plate,  stone,  or 
hing  be  used  for  the  printing  of  the  obligations  or  other  se- 
;  of  the  United  States;  or  whoever  shall  have  in  his  control, 
',  or  possession  any  plate,  stone,  or  other  thing  in  any  manner 
ifter  or  in  the  similitude  of  any  plate,  stone,  or  other  thing, 
yhich  any  such  obligation  or  other  security  has  been  printed, 
itent  to  use  such  plate,  stone,  or  other  thing,  or  to  suffer  the 
3  be  used  in  forging  or  counterfeiting  any  such  obligation  or 
ecurity,  or  any  part  thereof ;   or  whoever  shall  have  in  his  pos- 

or  custody,  except  under  authority  from  the  Secretary  of  the 
ry  or  other  proper  officer,  any  obligation  or  other  security  made 
:uted,  in  whole  or  in  part,  after  the  similitude  of  any  obligation 
r  security  issued  under  the  authority  of  the  United  States,  with 
o  sell  or  otherwise  use  the  same;  or  whoever  shall  print,  photo- 
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graph,  or  in  any  other  manner  make  or  execute, 'or  cause  to  be  printed 
photographed,  made,  or  executed,  or  shall  aid  in  printing,  photograph- 
ing, making,  or  executing  any  engraving,  photograph,  print,  or  impres- 
sion in  the  likeness  of  any  such  obligation  or  other  security,  or  an) 
part  thereof,  or  shall  sell  any  such  engraving,  photograph,  print,  01 
impression,  except  to  the  United  States,  or  shall  bring  into  the  Unitec 
States  or  any  place  subject  to  the  jurisdiction  thereof,  from  any  for- 
eign place  any  such  engraving,  photograph,  print,  or  impression,  ex- 
cept by  direction  of  some  proper  officer  of  the  United  States ;  or  who- 
ever shall  have  or  retain  in  his  control  or  possession,  after  a  distinctivi 
paper  has  been  adopted  by  the  Secretary  of  the  Treasury  for  the -obli- 
gations and  other  securities  of  the  United  States,  any  similar  papei 
adapted  to  the  making  of  any  such  obligation  or  other  security,  excep 
under  the  authority  of  the  Secretary  of  the  Treasury  or  some  othe: 
proper  officer  of  the  United  States,  shall  be  fined  not  more  than  fivi 
thousand  dollars,  or  imprisoned  not  more  than  fifteen  years,  or  both 
tt.  S.  I  5430.    Act  March  4,  1909,  c.  821,  |  150,  35  Stat.  1118. 


Hotea  of 

Obligation   or  security  or  slmllltHds 

contemplated  by  statute.— A  national 
bank  note  placed  in  circulation  without 
signature  of  the  president  and  cashier 
of  the  bank  being  redeemable  under  Act 
June  20,  1874,  aud  Act  July  28,  1892 
(ante,  f  9755),  beld  an  obligation  or  se- 
curity after  the  similitude  of  an  "obli- 
gation or  security"  issued  under  au- 
thority of  the  United  States  within  ttiis 
section.  Wiggains  v.  U.  S.  (1914)  214 
Fed.  970.  131  C.  C.  A.  266. 

An  indictment  will  lie  under  Act  June 
30,  1864,  I  11,  for  aiding  and  assisting 
in  the  making  of  a  counterfeit  plate 
from  which  national  counterfeit  bank 
notes  could  be  printed.  U.  S.  v.  Boss- 
vally  (D.  0.  1860)  Fed.  Cos.  No.  16,- 
197. 

The  defendants  were  convicted,  under 
this  section,  of  the  off  en  Be  of  having  in 
their  possession  an  instrument  engraved 
and  printed  after  the  similitude  of  an 
obligation  issued  under  the  authority  of 
the  United  States,  with  intent  to  sell  or 
otherwise  use  the  same.  The  alleged 
fraudulent  instrument,  though  in  the 
similitude  of  a  United  States  bond,  waa 
not.  nor  did  it  purport  to  be,  executed 
or  signed.  The  court,  in  granting  a 
new  trial,  held  that  the  words  of  the 
statute,  "any  obligation  or  other  se- 
curity," must  be  construed  to  mean  an 
executed  instrument,  or  one  which  on 
its  face  purports  to  be  executed,  and 
that,  it  appearing  that  the  alleged 
fraudulent  obligation  or  security  is  not 
an  obligation  or  security  at  all,  within 
the  meaning  of  the  statute,  a  conviction 
cannot  be  sustained,  though  the  paper, 
in  its  body  and  general  form,  be  made 
after  the  similitude  of  a  United  States 
bond.  It  is  for  the  court  to  determine 
whether  the  case  made  is  within  the 
statute.  U.  S.  t.  Williams  (D.  C.  18S2) 
14  Fed.  550. 

The  expression  jn  this  section,  de- 
nouncing a  punishment  against  any  one 
having  in  possession  "any  obligation  or 
other  security"  after  the  similitude  of 
any    obligation   issued    by    the    United 


D  colli  una 
States,  with  intent  to  sell  or  otherwis 
use  the  same,  means  an  executed  in 
atrument;  one  which  on  Its  face  pur 
porta  to  be  executed  by  somebody,  t 
8.  v.  Sprague  (D.  C.  1882)  48  Fed.«K 

To  constitute  the  offense  it  is  no 
necessary  that  the  instrument  shoul 
purport  to  be  an  obligation  of  the  Unit 
ed  States,  or  bear  such  a  likeness  there 
to  as  to  deceive  experts  or  cautiou 
men.  It  is  sufficient  if  it  is  calculate 
to  deceive  a  sensible  and  una  us  pectin 
man  of  ordinary  observation  and  ran 
dealing  with  a  man  supposed  to  be  boo 
est.     Id. 

Under  this  section,  denouncing  a  pun 
iahment  against  any  one  having  in  pos 
session  "any  obligation  or  other  seen 
rity"  after  tbe  similitude  of  any  ob&gt 
tion  issued  by  tbe  United  States  wit 
intent  to  sell  or  otherwise  use  the  samf 
it  is  no  offense  to  so  have  in  posses 
■ion  a  bond  issued  by  a  mining  con 
pany,  and  resembling  a  United  State 
bond,  but  not  purporting  to  be  execute 
by  any  party  whatever.  The  want  a 
execution  is  not  merely  a  fact  whirl 
tbe  jury  rosy  consider  in  determining  a 
to  the  degree  of  similitude,  but  ia  < 
Complete  bar  to  a  conviction.     Id. 

An  ordinary  Confederate  States  $ 
note  does  not  bear  to  the  national  cur 
rency  the  "similitude"  contemplated  i 
this  section,  notwithstanding  such  note 
are  frequently  accepted  by  mistake  a 
money.  U.  S.  v.  Kuhl  (D.  O.  1898)  8 
Fed.  624. 

The  "similitude"  contemplated  In  thi 
section,  which  makea  criminal  tbe  hav 
ing  in  one's  possession,  with  intent  t 
sell  or  use  the  same,  "any  obtigatioi 
or  security  engraved  and  printed  afte 
the  similitude  of  any  obligation  or  othe 
security  issued  under  tbe  authority  o 
tbe  United  States,"  ia  such  a  likenes 
or  resemblsnce  as  to  be  calculated  ti 
deceive  an  honest,  sensible,  and  unsui 
pecting  man  of  ordinary  care  and  ob 
servation.  when  dealing  with  a  sup 
posed  honest  man.     Id. 

Ibis  section,  in  making  it  a  crime  foi 
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to  have  in  his  possession,  with 
■ell  or  Die  the  game,  any  ob 
ngraved  and  printed  after  the 
■  of  an  obligation  issued  under 
of  the  United  States,  does 
t  the  worthless  character  of 
ition  material  in  constituting 
i.    Id. 

ify  a  conviction  under  the  pro- 
tbis  section,  which  makes  it 
e  for  any  person  to  have  in 
anion  or  custody,  except  under 
of  a  proper  officer  of  the  gov- 
any  obligation  or  other  se- 
graved  and  printed  after  the 
!  of  any  obligation  or  other 
issued  under  the  authority  of 
:d  States,  with  kite 


■  the 


t  be 


hat  the  paper  In  quest:* 
and  printed  after  the  sitnili- 
ome  government  obligation  or 
n  such  degree  that  it  could  be 
eceive  a  person  of  ordinary  Is- 
,  acting  with  ordinary  care,  in 
4s  transaction,  which  resem- 
to  be  determined  from  a  con- 
i  of  the  paper  as  an  entirety. 
Fitzgerald    (D.   C.   181)8)   91 

ify  a  conviction  ander  the  pro- 
this  section,  which  makes  it 
e  for  any  person  to  have  in 
ssion  or  custody,  eicept  under 
of  a  proper  officer  of  the 
nt,  any  obligation  or  other  se- 
grnved  and  printed  after  the 
-  of  any  obligation  or  other 
iaaued  under  the  authority  of 
d  States,  with  intent  to  sell  or 
use  the  same,  it  must  be 
bat  the  paper  in  question  is 
mcing  so  obligation  of  some 
'  corporation,  or  an  interest  in 
which  would  be  regarded  as 
f.     Id. 

ssage  of  a  Confederate  bill  as 
not  a  violation  of  the  fourth 
this  section,  which  makes  it 
;  for  any  person,  eicept  under 
of  a  proper  officer,  to  have  in 
ssion  "any  obligation  or  other 
engraved  and  printed  after 
tude  of  any  obligation  or  oth- 
ty  issued  under  the  authority 
lited  States,  with  intent  to  sell 


!   the 


but,   t 


!  a  violation  of  such  provision, 
iment  used  must  in  its  incep- 
e  been  intended  to  simulate 
gation  or  security  of  the  l.'nit 
The  general  likeness  which 
of  paper  money  bears  to  an- 
lot  sufficient.  II.  S.  v.  Barrett 
»1)  111  Fed.  309. 
isued  by  a  bank  for  circula- 
not  obligations  or  securities 
1  and, printed  after  the  nimili- 
in  obligation  and  security  is- 
er  the  authority  of  the  Unit- 
i,"  within  the  meaning  of  this 
linee  they  do  not  purport  to 
ions  or  securities  of  the  Unit- 
s.  and  an  indictment  for  a 
of  said  section  does  not  charge 
J.S.Cokp.,16-795 


an  offense  where  It  shows  that  the  in- 
struments referred  to  are  such  bank 
bills.  Li.  S.  v.  Conner*  (D.  C.  1901) 
111  Fed.  784. 

It  is  not  a  necessary  element  of  the 
offense  of  having  in  possession  an  obli- 
gation or  security,  made  after  the  si- 
militude of  as  obligation  or  security  is- 
sued by  the  authority  of  the  United 
States  with  intent  to  sell,  and  in  viola- 
tion of  this  section,  that  the  fraudu- 
lent obligation  should  purport  on  its 
face  to  be  an  obligation  or  security  of 
the  United  States,  or  that  the  similarity 
should  be  so  great  as  to  deceive  ex- 
perts or  cautious  persons.  U.  S.  v. 
Weber  (D.  C.  1913)  210  Fed.  97a 

An  uncanceled  postage  stamp  is  an 
obligation  or  security  of  the  United 
States  within  the  meaning  of  this  sec- 
tion.   (J894)  20  Op.  Atty.  Gen.  697. 

A  canceled  postage  stamp  is  not  an 
obligation  or  security  of  the  United 
States  within  the  meaning  of  this  sec- 
tion.    (1803)  20  Op.  Atty.  Gen.  691, 

Obligations  referred  to  by  wards 
"adapted  to  tit*  making  of  any  such  ob- 
ligation."—The  statute  contemplates  the 
adoption  by  the  secretary  of  the  treas- 
ury of  a  distinctive  paper  for  govern- 
ment obligations,  and  the  words  "adapt- 
■  ed  to  the  making  of  any  such  obliga- 
tion" refer  to  the  obligations  of  the 
United  States,  Krukowski  t.  U.  S. 
(1908)  161  Fed.  88,  88  C.  O.  A.  262. 

Photographing  United  States  treas- 
ury note.— It  is  a  crime  to  photograph  a 
United  States  treasury  note,  though  the 
similarity  between  the  photograph  and 
the  original  be  not  such  that  it  is  cal- 
culated to  deceive  the  public  Ex  parte 
Holcomb  (C.  C.  1871)  Fed.  Cas.  No, 
6,598. 

Possssslon  of  obligation  or  security 
or  similar  paper.— Sep,  also,  notes,  ante. 

The  provision  of  this  section  making 
it  a  criminal  offense  for  any  person 
to  have  or  retain  in  bis  control  or  pos- 


"after 


distin 


!   paper 


been  adopted  by  the  secretary  of  the 
treasury  for  the  obligations  and  other 
securities  of  the  United  States  any 
simitar  pnper  adapted  to  the  making  of 
any  such  obligation  or  other  security, 
except  under  the  authority  of  the  sec- 
retary of  the  treasury  or  some  other 
proper  officer  of  the  United  Slates," 
includes  the  having  in  possession  with- 
out authority  of  the  distinctive  paper 
itself  and  of  similar  puper  adapted  to 
the  making  of  government  obligations 
and  securities ;  and  it  is  not  sufficient 
to  warrant  a  conviction  thereunder  to 
prove  that  defendant  has  in  possession 
psper  which  might  be  used  to  make 
counterfeit  obligations  or  securities. 
Krakowskl  v.  U.  S.  (1008)  161  Fed.  88, 
88  C.  C.  A.  252. 

This  section,  in  making  it  a  crime  for 
a  person  to  have  in  his  possession, 
with  intent  to  sell  or  use  the  same,  any 
obligation  engraved  and  printed  after 
the   similitude   of  an   obligation   issued 
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under  authority  of  tjie  United  States, 
does  not  make  the  intent  to  defraud,  by 
its  use,  material  in  constituting  the 
crime.  U.  S.  v.  Kuhl  (D.  O.  1898)  85 
Fed.  624. 

To  justify  a  conviction  under  the  pro- 
vision of  this  section,  which  makes  it 
an  offense  for  any  person  to  have  in 
his  possession  or  custody,  except  under 
authority  of  a  proper  officer  of  the  gov- 
ernment, any  obligation  or  other  secu- 
rity engraved  and  printed  after  the  si- 
militude of  any  obligation  or  other  se- 
curity issued  under  the  authority  of 
the  United  States,  with  intent  to  sell 
or  otherwise  use  the  same,  it  must 
be  proved  that  defendant  had  the  pa- 
per in  question  in  his  possession  or 
custody  without  the  required  authority, 
and  with  an  intent  to  use  it,  by  a  sale 
or  in  some  other  way,  to  make  a  profit 
out  of  it  U.  S.  v.  Fitzgerald  (D.  G. 
1898)  91  Fed.  374. 

Indictment*— See,  also,  notes,  ante. 

Where  an  indictment  charged  defend- 
ant with  having  in  possession  an  ob- 
ligation after  the  similitude  of  an  obli- 
gation issued  under  authority  of  the 
United  States,  setting  out  a  national 
bank  note  which  was  complete  except 
it  was  unsigned  by  the  president  and 
cashier  of  the  bank,  the  indictment  was 
not  demurrable  in  that  the  note  was 


not  after  the  similitude  of  the  obliga- 
tion issued  under  authority  of  the  Unit- 
ed States.  Wiggains  v.  U.  S.  (1914) 
214  Fed.  970,  131  C.  C.  A.  266. 

Description  of  a  forged  instrument, 
in  an  indictment  under  this  section,  for 
having  in  possession  an  obligation,  made 
after  the  similitude  of  an  obligation  is- 
sued under  authority  of  the  United 
States,  held  not  such  as  to  show,  as  a 
matter  of  law,  that  the  requisite  re- 
semblance or  similarity  did  not  exist 
so  as  to  render  the  indictment  demur- 
rable. U.  S.  v.  Weber  (D.  C.  1913)  210 
Fed.  973. 

Question  for  Jury,— See,  also,  notes, 
ante. 

Whether,  in  a  prosecution  for  violat- 
ing this  section,  fraudulent  obligation 
is  of  such  similarity  or  resemblance  to 
a  genuine  obligation  issued  by  authority 
of  the  United  States  as  to  deceive  an 
ordinarily  prudent  person  is  for  the 
jury.  U.  S.  v.  Weber  (D.  C.  1913)  210 
Fed.  973. 

Cited  without  definite  application, 
Calicchio  v.  U.  S.  (1911)  189  Fed.  306, 
111  C.  C.  A.  37  (certiorari  denied  [1912] 
32  Sup.  Ct.  842,  225  U.  S.  713,  56  I*  Ed. 
1269);  U.  S.  v.  Smith  (C.  C.  1889)  40 
Fed.  755,  758;  U.  S.  v.  White  (D.  C. 
1885)  25  Fed.  716,  717. 


§  10321.  (Crim.  Code,  §  151.)  Uttering,  etc.,  forged  obligations; 
punishment  for. 
Whoever,  with  intent  to  defraud,  shall  pass,  utter,  publish,  or 
sell,  or  attempt  to  pass,  utter,  publish,  or  sell,  or  shall  bring  into 
the  United  States  or  any  place  subject  to  the  jurisdiction  thereof, 
with  intent  to  pass,  publish,  utter,  or  sell,  or  shall  keep  in  possession 
or  conceal  with  like  intent,  any  falsely  made,  forged,  counterfeited, 
or  altered  obligation  or  other  security  of  the  United  States,  shall  be 
fined  not  more  than  five  thousand  dollars  and  imprisoned  not  more 
than  fifteen  years. 

R.  S.  §  5431.    Act  March  4,  1909,  c.  321,  ft  151,  35  Stat  Ilia 


Notes  of  Decisions 


1. 


8. 
4. 

6. 
6. 

7. 

8. 

9. 
10. 
11. 
12. 


Passing  and  uttering  In  general. 

Meaning  of  "Intent  to  pass,  utter,  or 
sell." 

Intent  to  defraud  as  element  of  offense. 

Obligation  or  other  security  of  the 
United  States. 

Passing  genuine  state  bank  note. 

Possession  of  forged  or  counterfeit  ob- 
ligation or  security. 

Former  jeopardy. 

Prosecution  in  state  court 

Indictment,  proof,  and  variance. 

Evidence. 

Questions  for  Jury. 

State  laws  as  depriving  convicted  per- 
son .of  right  of  suffrage. 


I.  Passing  and  uttering  in  general.— 

Passing  a  paper  is  putting  it  off  in  pay- 
ment or  exchange.  Uttering  it  is  a 
declaration  that  it  is  good,  with  an  in- 
tention to  pass  it,  or  an  offer  to  pass  it. 
U.  S.  v.  Mitchell  (C.  C.  1831)  Fed.  Cas. 
No.  15,787. 

One  accused  of  passing  or   uttering 
counterfeit  paper  must  be  present  when 
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the  act  is  done,  privy  to  it,  or  aiding, 
consenting,  or  procuring  it  to  be  done. 
If  done  by  consent,  all  are  equally 
guilty.     Id. 

Passing  a  counterfeit  note  in  the  name 
of  a  fictitious  person,  an  assumed  name, 
or  on  a  bank  which  never  existed,  is  a 
violation  of  law.  It  is  not  necessary 
that  the  note,  if  genuine,  would  be  ob- 
ligatory on  the  parties  whose  names  are 
counterfeited.    Id. 

Intoxication  is  no  defense  to  an  in- 
dictment for  passing  counterfeit  notes, 
if  defendant  was  possessed  of  his  rea- 
son, and  was  capable  of  knowing  wheth- 
er the  note  he  passed  was  good  or  bad. 
U.  S.  v.  Roudenbush  (C.  C.  1832)  Fed. 
Cas.  No.  16,198.  * 

Defendant  may  be  convicted  of  ut- 
tering or  passing  spurious  notes  upon 
proof  that  he  sold  and  delivered  them 
as  spurious,  with  intent  that  they 
should  be  passed  upon  the  public  as  gen- 
uine.   Act  June  30, 1864, 1 10.    U.  S.  ▼. 
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a  1867)  Fed.  Cas.  No.  15,-      of  a  separate  offense  (or  each  one  of  the 
forged  obligations  he   keeps  in  posses- 
5,  1861  (12  Stat.  313,  |  3),      sion  with  intent  to  pas*.     Eogan  v 

the  -    -    ■ 


of    fO    treasury1      S.  (1903)  123  Fed.  291,  B8  O.  C.  A.  476. 


indictment  charging  thi 
counterfeit  of  such  a  note 
S.  v.  Marcus  (C.  C.  1893) 
,  writ  of  error  dismissed 
1.  S.  (1895)  IB  Sup.  CL 
S.  259.  40  L.  Ed.  145. 


Possession  of  forged  bank  notes  with 
Intent  to  utter  them  as  true  ia  not  an 
indictable  offense.  U.  8.  v.  Wright  (G. 
C.  1812)  Fed.  Cas.  No.  16,772. 

Under  this  section,  it  is  a  crime  to 
keep  in  possession  or  to  control  any 
counterfeit  obligation  or  other  security 
of  the  United  States  with  intent  to  de- 
fraud. U.  S.  v.  Provenzano  (C.  0. 
1909)  171  Fed.  675. 

The  charge  that  the  prisoner  had  in 
possession  "divers"  such  forged  instru- 
ments Is  too  indefinite.  U.  S.  v.  Fialer 
(D.  C.  1865)  Fed.  Cas.  No.  15,105. 

7.  Former  |«o party. —That  defendant 
,        had  been  acquitted  of  passing  a  counter- 

;o  be  to  ^  no(e  wafl  no  DBT  to  j^  subsequent 
my  person  wno  muff  suffer  a  proflecution  for  passing  another  conn- 
eceiving  it  as  genuine.  U.  S.  terfcit  note.  U.  S.  t.  Bandenbusb 
re  (C.  C.  1831)  Fed.  Caa.  No.      (lga4)  D  Pat  288,  289,  8  L.  Ed.  948. 

8.  Prosecution  In  state  court.— See, 
also,  notes  under  Const  art  1,  I  8, 
d.  6. 

The  regularity  of  an  indictment  in  a 
state  court  for  paasing,  with  intent  to 
defraud,  a  United  States  treasury  note, 
and  the  rightfulness  of  the  judgment 
rendered  thereon,  cannot  be  investigat- 
ed in  a  habeas  corpus  proceeding,  as 
that  can  be  done  alone  through  pro- 
ceedings operating  directly  •B.t*eJndf; 
ment  itself. 
Mo.  181. 


Ing  of  "intent  to  pass,  attar, 
■The  words  "intent  to  pass, 
sell,"  in  this  section,  mean 
i  of  the  forged  obligation  as 
jid  thus  defraud  the  taker  or 
0.   S.   v.   Provenaano    (O.   O. 

Fed.  675. 
t  to  defraud  at  element  of  ot- 

le  law  presumes  the ~ 

j  counterfeit   paper 


whether  an  intent  to  defraud 
tsary  ingredient  of  the  offense 
ng  in  possession  counterfeit 
Itta  intent  to  sell  the  Bame.  U. 
ik  (C.  C.  1875)  Fed.  Caa.  No. 

crime,  wider  this  section,  to 
■r,  publish,  or  sell  any  counter- 
ation  of  the  United  States,  if 
h  intent  to  defraud,  or  to  at- 

do  so  with  like  intent,  or  to 
h  a  counterfeited  obligation  in- 
Jnited  States,  with  intent  to 
jlish,  utter,  or  sell  it,  irrespec- 
n  intent  to  defraud.  U.  8.  v. 
no  (C.  C.  1909)  171  Fed,  675. 
nation  or  other  security  of  the 


s  Truman  (1869)  44 


States.— An    indictment    which 


Indictment 

treasury  notes  charging  the 
the  language  of  the  all 
ng   repugnant. 


■t  bad 


endant  knowingly  and  fraudu- 
tered  and  published  it  as  true, 
int  thereby  to  defraud  the  Unit- 
es, does  not  state  an  offense 
t.  S.  S  5431  (embodied  herein), 

such  an  instrument  is  not  "an 
in  or  other  security  of  the 
States."    U.  S.  v.  Albert  (1891) 

552. 

sing  genulnn  state  bank  note..— 
idant  cannot  be  convicted  of 
a  counterfeit  United  States  note 
lis  section,  where  the  note  pass- 
a  genuine  note  issued  by  a  state 
nattered,  although  it  may  have 
irthless  and  may  have  had  some 
ance  by  reason  of  its  color  to  a 
States  note.  U.  S-  v.  Beebe  (D. 
.)  149  Fed.  618. 
(session  of  tor  sod  or  counter- 
loatlon  or  security  ^Under  this 

a  defendant  may  be  convicted 


t  L.  Ed. 


held  n 

States.— AD      lll"i!iiiiL-ii.       »,""  "        us    i,fiiiB     i  --ye."' "."„«     „n   f'nj 

that   a   genuine   pension   check      (1870)    11   Wall   432,   435,  20  L.   Ed. 
v  an  authorised   officer   of  the      195. 

tates  on  an  assistant  treasurer.  An  indictment  under  this  section, 
the  payment  of  money,  was  which  alleged  that  accused  did  PubUnb 
md  forged  by  the  name  of  the  a  falsely  made,  forged,  counterfeited, 
■eing  forged  and  fraudulently  and  altered  obligation  of  the  United 
hofonn  nt.  his  indorsement,  and  States,  with  intent  to  defraud  i 
named,  is  defective  in  failing  t 
knowledge  that  the  inatrut 
forged  and  counterfeited. 
Carll  (1881)  105  U.  3.  611, 
1135. 

If  there  is  a  variance  of  a  letter  in 
any  word  between  the  paper  alleged  to 
be  forged  and  the  indictment,  the  paper 
will  be  received  in  evidence  if  tlie  vari- 
ance does  not  make  another  word,  or 
one  differing .  in  sense  and  grammar. 
U.  S.  v.  Hinman  (C.  C.  1831)  Fed.  Cas. 
No.  16,370. 

Contents  and  sufficiency  of  an  indict- 
ment for  uttering  as  true  a  forged  note 
of  tbe  Bank  of  the  United  States  after 
the  expiration  of  the  term  for  which 
tbe  corporation  was  created.  U.  S.  v, 
Noble  (C.  C.  1837)  Fed.  Cas.  No.  15,- 


In  an  indictment  for  uttering  a  coun- 
terfeit bill,  If  the  bill  is  incorrectly  de- 
scribed aa  to  its  bill  number,  the  vari- 
(12707) 
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ance  is  fatal.  U.  8.  t.  Mason  (C.  O. 
1875)   Fed.  Cas.  No.  15,736. 

Where  such  an  indictment  purport* 
to  set  forth  an  exact  copy  of  the  bill, 
the  description  set  forth,  though  need- 
lessly particular,  must  conform  to  the 
instrument  given  in  evidence.  But  n 
mere  literal  variance  will  not  be  fatal 
A  variance  is  literal  when  it  does  not 
make  a  word  different  in  sense  and 
grammar,  but  leaves  the  sound  and 
sense,  in  substance,  the  same.    Id. 

Different  offenses  under  R.  S.  j§  5431, 
6434  (this  compilation,  g£  10321, 
10324),  for  which  different  punish- 
ments are  prescribed,  held  properly 
charged  in  different  counts,  and  joined 
in  the  same  indictment,  under  section 
1690,  ante.  U.  S.  v.  Bennett  (G.  a 
1870)   Fed.  Cas.  No.  14,572. 

It  is  not  essential,  in  an  indictment 
for  counterfeiting  United  States  com- 
pound-interest treasury  notes,  to  aver 
that  the  alleged  counterfeits  are  in  the 
likeness  and  similitude  of  genuine  notes 
authorised  by  the  act  of  congress  un- 
der which  they  purport  to  have  been 
issued.  This  may  sometimes  be  neces- 
sary under  special  statutes  creating 
.  specific  offenses  as  to  particular  issues 
of  government  securities,  but  not  under 
R.  S.  f  5431  (embodied  herein),  as  in- 
terpreted by  R.  S.  I  5413,  aute,  | 
10317,  providing  a  general  law  for  pun- 
ishing the  forgery  of  any  and  all  of  the 
obligations  or  securities  of  the  United 
States.  U.  8.  v.  Owens  (C.  C.  1888) 
87  Fed.  112. 

Under  It.  S.  8S  5413,  5431  (this  com- 
pilation, H  10317,  10321),  defining  an 
obligation  or  other  security  of  the 
United  States  to  mean,  among  other 
things,  checks  or  drafts  for  money 
drawn  by  or  upon  authorized  officers  of 
the  United  States,  an  indictment  charg- 
ing that  defendant  did  willfully,  know- 
ingly, and  fraudulently  utter  and  pub- 
lish as  true  a  certain  false,  forged,  and 
altered  United  States  treasury  warrant, 
with  intent  thereby  to  defraud  the 
United  States,  then  and  there  knowing 
the  same  to  be  false,  forged,  and  al- 
tered, adequately  states  an  offense 
against  the  United  States,  and  minor 
defects  therein  will  be  cured  by  verdict. 
U.  S.  v.  Albert  (C.  C.  1891)  45  Fed. 
552. 

Where  the  matter  set  forth  In  an  in- 
dictment for  uttering  a  counterfeit  $5 
note  is  proved  as  laid,  and  the  indict- 
ment does  not  charge  that  the  matter 
set  forth  constituted  all  the  matter 
printed  on  the  note,  proof  of  a  mere 
notice,  which  is  no  part  of  the  con- 
tract, but  is  required  by  law  to  be  plac- 
ed on  such  notes,  does  not  constitute  a 
variance,  although  such  notice  was  not 
alleged  in  the  indictment.  U-  8.  v. 
Marcus  (C.  C.  1893)  53  Fed.  784,  writ 
of  error  dismissed  Marcus  t.  U.  S. 
(1895)  15  Sup.  Ct.  1041,  159  U.  S.  259, 
40  L.  Ed.  145. 

The  allegation  in  an  indictment  for 
passing    a    counterfeit    note    that    the 
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note  was  "in  the  words  and  figures  f 
lowing,"  doea  not  mean  that  all  t 
words  and  figures  printed  on  the  ba 
of  the  note,  and  forming  no  part 
the  contract  Bet  forth  on  its  face,  i 
stated.    Id. 

Where  an  indictment  fori  passi 
counterfeit  money  sets  forth  the  cot 
terfeit  note  by  its  tenor,  but  misi 
scribes  it  as  a  treasury  note,  when 
fact  it  is  a  United  States  note,  the  m 
description  is  immaterial     Id. 

The  rule  which  requires  a  setting  t 
of  an  entire  instrument  or  its  tenor 
an  indictment  in  the  federal  courts 
limited  mainly,  If  not  wholly,  to  cai 
of  forger;,  counterfeiting,  and  sendi 
threatening  letters.  U.  8.  v.  Beit 
(C.  C.  1008)  161  Fed.  425. 

The  words  "with  like  intent,"  as  \a 
in  the  part  of  the  section  prohibit] 
the  bringing  into  the  United  Stat 
with  intent  to  pass,  any  forged,  coi 
terfeited,  or  altered  obligation  of  I 
United  States,  refers  only  to  the  : 
tent  to  defraud,  and  not  to  the  inti 
to  pass,  so  that  an  indictment  chargi 
possession  with  knowledge  of  the  coi 
terfeit  character  of  the  obligation  m 
not  defective  for  failure  to  charge 
intent  to  pass  the  same,  In  addition 
an  intent  to  defraud.  O.  8.  v.  Prov< 
*ano  (C.  C.  190B)  171  Fed,  675. 

An  indictment  for  possessing  for; 
treasury  notes  and  postal  ,carrea< 
with  intent  to  pass  them,  must  prof, 
to  give,  and  must  actually  give,  en 
copies  of  them,  or  allege  a  reaaona 
excuse  for  not  doing  so.  U.  S.  v.  F 
ler  (D.  C.  1865)   Fed.  Cas.  No.  15,li 

An  indictment  for  the  felonious  pi 
session  of  a  forged  national  bank  no 
which  sets  out  the  note,  need  not  ai 
the  purport  of  the  instrument.  U. 
v.  William*  (D.  C.  1S60)  Fed.  Cas.  1 
16,706. 

An  indictment  under  R.  8.  H  5* 
6457  (this  compilation,  »  103 
10333),  for  possessing  and  passi 
counterfeit  notes  and  coins,  sufficieo 
excuses  the  failure  to  set  them  out 
alleging  that  the  grand  jury  did  t 
have  tbem  under  their  control,  and  ■ 
not  know  where  they  were.  U.  8. 
Howell  (D.  C.  1894)  64  Fed.  110. 

In  such  case  it  is  sufficient,  In  ci 
neclion  with  allegations  as  to  the  pla 
time,  and  person  to  whom  passed, 
allege  that  the  counterfeit  notes  i 
obligations  were  "United  States  noti 
of  a  certain  denomination.     Id. 

10.  Evidence.— Where  one  la  chari 
with  uttering  forged  notes  and  simi 
crimes,  evidence  as  to  other  off  en  see 
admissible.  Ex  parte  Olaser  (191 
176  Fed.  702,  100  C.  C.  A.  254. 

In  a  prosecution  for  passing  a  rait 
United  States  silver  certificate,  e 
dence  that,  over  a  month  later,  ano 
er,  in  accused's  company,  sought 
pass  a  similar  certificate,  was  adroit 
ble.  SchultE  v.  U.  8.  (1912)  200  F 
234,  118  O.  a  A.  420. 

Where  intent,  motive,  knowledge, 
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i  an  element  of  the  crime,  oth- 
;onduct  of  accused  at  or  near 
is  admissible;  the  question  of 
ess  being  within  the  discretion 
.urt.    Id. 

ice  is  admissible  of  the  passing 
r  counterfeit  notes,  or  of  pass- 
's of  a  different   bank,  at-  the 

U.  S.  v.  Mitchell  (C.  C.  1831) 
s.  No.  15,787;  U.  S.  v.  Bon- 
(C.   C.   1832)    Fed.  Cas.   No. 

ice  is  admissible  that  a  parcel 
terfeit  checks  and  drafts  on 
nks  than  that  alleged  in  the  in- 
,  and  others  printed  on  bank 
it  filled  up,  were  found  in  de- 
i  possession.  U.  S.  v.  Noble 
837)  Fed.  Cas.  No.  15,895. 
an  indictment  charging  defend- 

nttering  and  publishing  a  eer- 
ie, forged,  and  altered  United 
roaflury  warrant,  evidence  that 
it  negotiated  a  genuine  check 
y  an  authorized  officer  of  the 
States  upon  an  assistant  treaa- 
'ecting  payment  of  money,  up- 
i  there  was  the  forged  indorse- 

the  Dame  of  the  payee,  is  in- 
:  to  sustain  a  verdict  of  guilty. 

Albert   (C.  C.  1881)   45  Fed. 

an  indictment  for  ottering 
eit  money  with  intent  to  do- 
le corpus  delicti  is  sufficiently 
y  showing  that  the  counterfeit 
been  uttered  as  true,  and  the 
if  the  accused  in  passing  the 
y  then  be  proved  by  his  con- 
TJ.  S.  v.  Marcus  (C.  C.  1893) 
764,  writ  of  error  dismissed 
v.  U.  S.  (1895)  15  Sup.  Ct. 
9  D.  8.  259,  40  L.  Ed.  145. 

indictment  charging  the  de- 
and  others  with  passing  coun- 
■11a,  after  evidence  that  he  had 
the  bills  to  persons  who  dis- 
them,  the  situation  and  rela- 
:  defendant  with  persons  in 
ossession  bills  from  the  same 
1  been  found  are  admissible  as 


res  gestie.  U.  8.  t.  Taranto  (C.  C 
1896)  74  Fed.  219. 

Good  character  may  be  shown  as  evi- 
dence that  counterfeit  notes  found  in 
defendant's  possession  were  innocently 
received.  TJ.  S.  v.  Kennoallj  (D.  C. 
1870)  Fed.  Cas.  No.  15,522. 

On  an  indictment  for  having  in  pos- 
session, with  intent  to  utter,  counter- 
feit treasury  notes,  accused  may  show 
that  be  received  them  accidentally,  or 
in  ordinary  course  of  business.     Id. 

Failure  of  accused  when  arrested  to 
make  any  explanation  of  how  he  got  the 
counterfeit  money,  or  to  assert  his  in- 
nocence, is  a  circumstance  which  the 
jury  may  consider  against  him.     Id. 

11.  Qucstlnns  for  jury.— The  niniili-- 
tude  of  a  note  of  an  insolvent  state 
bank  to  the  treasury  notes  or  other  ob- 
ligations of  the  United  States,  and 
whether  defendant  bad  the  note  in  bis 
possession  with  intent  to  sell  or  other- 
wise use  the  same,  and  whether  he 
knew  at  the  time  that  said  note  was 
worthless,  should  be  determined  by 
the  jury.  U.  8.  t.  Stevens  (D.  C. 
1891)  52  Fed.  120. 

12.  State  law*  as  depriving  convict- 
ed person  of  right  of  suffrage.— The 
laws  of  New  York  do  not  deprive  of 
the  right  of  suffrage  a  person  who  has 
been  convicted  in  the  federal  courts 
of  a  mere  statutory  offense  against  the 
United  States,  such  as  uttering  a 
counterfeited  security  of  the  United 
States.  B.  S.  |  5431  (embodied  here- 
in). U.  8.  v.  Barnabo  (C.  C.  1878) 
Fed.   Caa.   No.   14,522. 

Cited  without  definite  application. 
Sella  v.  U.  8.  (1900)  104  Fed.  544, 
645,  44  C.  C.  A.  26;  Calicchio  v.  U.  S. 
(1911)  189  Fed.  305,  111  C.  C.  A.  37 
(certiorari  denied  [1912]  32  Sup.  Ct. 
842,  225  U.  S.  713.  56  L.  Ed.  1289) ; 
U.  8.  v.  Clarke  (D.  C.  1889)  38  Fed. 
500,  503;  U.  S.  v.  Barrett  (D.  C.  1901) 
111  Fed.  3C9;  U.  S.  v.  Green  (D.  C. 
1905)  136  Fed.  618.  651  (affirmed 
[1905]  26  Sup.  Ct.  748,  199  U.  a  601, 
50  L.  Ed.  328). 

Z.  (Crim.  Code,  §  152.)    Taking  impressions  of  tools,  imple- 
nts,  etc.;  punishment  for, 

>ever,  without  authority  from  the  United  States,  shall  take, 
:,  or  make,  upon  lead,  foil,  wax,  plaster,  paper,  or  any  other 
ice  or  material,  an  impression,  stamp,  or  imprint  of,  from, 
:he  use  of  any  bedplate,  bedpiece,  die,  roll,  plate,  seal,  type, 
t  tool,  implement,  instrument,  or  thing  used  or  fitted  or  in- 
to be  used  in  printing,  stamping,  or  impressing,  or  in  making 
ools,  implements,  instruments,  or  things  to  be  used  or. fitted 
ided  to  be  used  in  printing,  stamping,  or  impressing  any  kind 
xiption  of  obligation  or  other  security  of  the  United  States 
ithorized  or  hereafter  to  be  authorized  by  the  United  States,  or 
:ing  note  or  evidence  of  debt  of  any  banking  association  under 
is  thereof,  shall  be  fined  not  more  than  five  thousand  dollars, 
•isoned  not  more  than  ten  years,  or  both. 
8.  f  5432.    Act  March  4, 1909,  c.  321,  |  152,  35  Stat.  1117. 
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§  10323.  (Crim.  Code,  §  153.)    Having  unlawful  possession  of  im- 
pressions; punishment  for. 

Whoever,  with  intent  to  defraud,  shall  have  in  his  possession, 
keeping,  custody,  or  control,  without  authority  from  the  United 
States,  any  imprint,  stamp,  or  impression,  taken  or  made  upon  any 
substance  or  material  whatsoever,  of  any  tool,  implement,  instru- 
ment, or  thing,  used,  or  fitted  or  intended  to  be  used,  for  any  of 
the  purposes  mentioned  in  the  preceding  section ;  or  whoever,  with  in- 
tent to  defraud,  shall  sell,  give,  or  deliver  any  such  imprint,  stamp, 
or  impression  to  any  other  person,  shall  be  fined  not  more  than  five 
thousand  dollars,  or  imprisoned  not  more  than  ten  years,  or  both. 

R.  S.  |  5433.    Act  March  4,  1909,  c.  321,  §  153,  35  Stat  1117. 

§  10324.  (Crim. -Code,  §  154.)  Dealing  in  counterfeit  securities; 
punishment  for. 
Whoever  shall  buy,  sell,  exchange,  transfer,  receive,  or  deliver 
any  false,  forged,  counterfeited,  or  altered  obligation  or  other  se- 
curity of  the  United  States,  or  circulating  note  of  any  banking  as- 
sociation organized  or  acting  under  the  laws  thereof,  which  has  been 
or  may  hereafter  be  issued  by  virtue  of  any  Act  of  Congress,  with 
the  intent  that  the  same  be  passed,  published,  or  used  as  true  and 
genuine,  shall  be  fined  not  more  than  five  thousand  dollars,  or  im- 
prisoned not  more  than  ten  years,  or  both. 

B.  S.  §  5434.    Act  March  4,  1909,  c.  321,  §  154,  35  Stat  1117. 

Notes  of  Decisions 


Indictment— Different  offenses  under 
R.  S.  §§  5431,  5434  (this  compilation,  §§ 
10323,,  10324),  for  which  different  pun- 
ishments are  prescribed,  held  properly 


charged  in  different  counts,  and  joined 
in  the  same  indictment,  under  section 
1690,  ante.  U.  S.  v.  Bennett  (G.  G. 
1879)   Fed.  Cas.  No.  14,572. 


§  10325.  (Crim.  Code,  §  155.)  Secreting  or  embezzling  tools  and 
materials  for  printing  securities;  punishment  for. 
Whoever,  without  authority  from  the  United  States,  shall  secrete 
within,  embezzle,  or  take  and  carry  away  from  any  building,  room, 
office,  apartment,  vault,  safe,  or  other  place  where  the  same  is 
kept,  used,  employed,  placed,  lodged,  or  deposited  by  authority  of 
the  United  States,  any  bedpiece,  bedplate,  roll,  plate,  die,  seal,  type, 
or  other  tool,  implement,  or  thing  used  or  fitted  to  be  used  in  stamp- 
ing or  printing,  or  in  making  some  other  tool  or  implement  used  or 
fitted  to  be  used  in  stamping  or  printing,  any  kind  or  description  of 
bond,  bill,  note,  certificate,  coupon,  postage  stamp,  revenue  stamp, 
fractional  currency  note,  or  other  paper,  instrument,  obligation,  de- 
vice, or  document,  now  or  hereafter  authorized  by  law  to  be  printed, 
stamped,  sealed,  prepared,  issued,  uttered,  or  put  in  circulation  on 
behalf  of  the  United  States;  or  whoever,  without  such  authority, 
shall  so  secrete,  embezzle,  or  take  and  carry  away  any  paper,  parch- 
ment, or  other  material  prepared  and  intended  to  be  used  in  the  mak- 
ing of  any  such  papers,  instruments,  obligations,  devices,  or  docu- 
ments ;  or  whoever,  without  such  authority,  shall  so  secrete,  embezzle, 
or  take  and  carry  away  any  paper,  parchment,  or  other  material  print- 
ed or  stamped,  in  whole  or  part,  and  intended  to  be  prepared,  issued, 
or  put  in  circulation  on  behalf  of  the  United  States  as  one  of  the  pa- 
pers, instruments,  or  obligations  hereinbefore  named,  or  printed  or 
stamped,  in  whole  or  part,  in  the  similitude  of  any  such  paper,  instru- 
ment, or  obligation,  whether  intended  to  'issue  or  put  the  same  in  cir- 
culation or  not,  shall  be  fined  not  more  than  five  thousand  dollars,  or 
imprisoned  not  more  than  ten  years,  or  both. 

R.  S.  §  5453.    Act  March  4,  1909,  c.  321,  §  155,  35  Stat.  1117. 

§  10326.  (Crim.  Code,  §  156.)     Counterfeiting  foreign  securities; 
punishment  for. 
Whoever,  within  the  United  States  or  any  place  subject  to  the 
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:tion  thereof,  with  intent  to  defraud,  shall  falsely  make, 
orge,  or  counterfeit  any  bond,  certificate,  obligation,  or  other 
'  in  imitation  of,  or  purporting  to  be  an  imitation  of,  any  bond, 
ite,  obligation,  or  other  security  of  any  foreign  government, 
or  put  forth  under  the  authority  of  such  foreign  government, 
treasury  note,  bill,  or  promise  to  pay  issued  by  such  foreign 
Tient,  and  intended  to  circulate  as  money,  either  by  law,  order, 
ee  of  such  foreign  government ;  or  whoever  shall  cause  or  pro- 
be so  falsely  made,  altered,  forged,  or  counterfeited,  or  shall 
gly  aid  or  assist  in  making,  altering,  forging,  or  counterfeiting, 
;h  bond,  certificate,  obligation,  or  other  security,  or  any  such 
y  note,  bill,  or  promise  to  pay,  intended  as  aforesaid  to  circu- 
money,  shall  be  fined  not  more  than  five  thousand  dollars  and 
ned  not  more  than  five  years. 

t  May  16,  1884,  c.  52,  |  1,23  SUt  22.  Act  March  i,  1909,  c  321,  f  156, 
tat  1117.    , 

Notes  of  Daclniona 
tiitloaailty  and  validity. — The  have  been  convicted;  the  offense  being 
384,  incorporated  into  this  and  a  misdemeanor.  In  which  all  who  are 
;  section*,  U  not  an  invalid  ex-  concerned  are  principals.  Bliss  v.  U. 
f  authority  under  Conat  art.  8.  (1900)  108  Fed.  508,  44  C.  C.  A. 
cl.   10,   because  it  fails  to  de-       824. 

at  the  offense  fa  one  "against  Farmer    Jwptrdy^-The    counterfeit- 

of  nafona."  U  8.  v Arjona  ^  rf  not'eB  "at  different  time8t  al. 
.     ^    ™"H       '         '  th<>u*h  aH  apparently  of  the  same  se- 

,        ,»     Tin.     .  ^       ries  and   printed  from   the  same  plate, 

lay  16^  1884,  to  prevent  and  conBtitutM  dlitinet  offenses,  and  a 
uunterfeiting  within   the  Unit-      conTiction  ,or  one  J8  no  tar  t0  a 

*  ?  *»v  'eC?r» *S  I*'**  ecution  ^r  the  other.  Blisa  v.  U.  8. 
eoto,  although  it  does  not  re-  (1901)  log  Fei  ^  u  c  c  A  g24 
roof  that  the  engraving  and 
of  such  securities  was  done  ladlotmeat^-The  rule  which  requires 
udulent  intent,  fa  valid,  the  in-  »  setting  out  of  an  entire  instrument 
alleging  such  intent.  U.  8.  v.  °r  'ts  tenor  in  an  indictment  in  the 
C.  C.  1886)  27  Fed.  200.  federal  courts  fa  limited  mainly,  if  not 
irfeitiog  the  securities  of  a  wholly,  to  cases  of  forgery,  counter- 
imtion  is  an  offense  against  the  feiting,  and  sending  threatening  let- 
nations,"  within  the  meaning  tere.  U.  8.  v.  Helnse  (C.  C.  1908)  161 
L  art.  1,  |  8,  giving  congress  F«d-  425. 

o  punish  such  offenses.  Id.  An  indictment  charging  that  defend- 
ant caused  to  be  printed  certain  inl- 
and abettlnfl  offense.— It  la  pressions,  "each  in  the  likeness  of  a 
Msary  to  the  conviction  of  a  certain  part,  to  wit,  the  face,  except 
it  indicted  under  this  section,  the  signatures,"  of  a  treasury  note  of 
ing  and  abetting  another  In  the  empire  of  Brazil,  with  intent  to 
citing  notes  of  a  foreign  gov-  defraud,  charges  an  offense  under  Act 
,  intended  to  circulate  as  roon-  May  16,  1884.  U.  8.  v.  White  (D.  C. 
.   the   alleged    principal   should  1885)  26  Fed.  716. 

7.  (Crim.  Code,  §  157.)  Uttering  counterfeit  foreign  se- 
rities;  punishment  for. 

lever,  within  the  United  States  or  any  place  subject  to  the 
;tion  thereof,  knowingly  and  with  intent  to  defraud,  shall 
>ass,  or  put  off,  in  payment  or  negotiation,  any  false,  forged, 
interfered  bond,  certificate,  obligation,  security,  treasury 
ill,  or  promise  to  pay,  mentioned  in  the  section  last  preceding, 
r  the  same  was  made,  altered,  forged,  or  counterfeited  within 
ited  States  or  not,  shall  be  fined  not  more  than  three  thousand 
and  imprisoned  not  more  than  three  years. 

t  May  16,  1884,  c.  52,  |  2,  23  Stat.  23.  Act  March  4,  1909,  c.  321,  ft  107. 
tat.  1118. 

Motes  of  Decisions 
See  notes  under  the  preceding  sec- 
tion. 

8.  (Crim.  Code,  §  158.)  Counterfeiting  notes  of  foreign 
nks;  punishment  for. 

>ever,  within  the  United  States  or  any  place  subject  to  the 
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jurisdiction  thereof,  with  intent  to  defraud,  shall  falsely  make,  alte 
forge,  or  counterfeit,  or  cause  or  procure  to  be  so  falsely  mad 
altered,  forged,  or  counterfeited,  or  shall  knowingly  aid  and  assist  i 
the  false  making,  altering,  forging,  or  counterfeiting  of  any  bank  no 
or  bill  issued  by  a  bank  or  corporation  of  any  foreign  country,  ar 
intended  by  the  law  or  usage  of  such  foreign  country  to  circulate  i 
money,  such  bank  or  corporation  being  authorized  by  the  laws  c 
such  country,  shall  be  fined  not  more  than  two  thousand  dollars  an 
imprisoned  not  more  than  two  years. 

Act  Ma;  16,  1884,  c  52,  §  3,  23  Stat.  23.    Act  March  4,  1900,  c.  321,  |  15 
36  Stat.  1118. 

Note*  of  Deoinlnnj 

See  notes  under  |  10326,  ante.  crime     the     counterfeiting    within    tl 

_  United   States  of  the  notes  of  forcij 

Constitutionality.  — Congress,     under      banka   or   corporations,   although   su 

ita  authority  to  define  and  punish  of-       notea  are  not  the  Issue  of  the  foreii 

fenaea  against  the  law  of  nations  and      government.     U.   8.   v.   Arjona   (188' 

to  regulate  commerce  with  foreign  na-       120  D.   S.  479,  7   Sup.  Ct.  628,  30 

tions,  may  provide  for  punishing  aa  a      Ed.   728. 

§  10329.  (Crim.  Code,  §  159.)  Uttering  counterfeit  notes  of  foreig 
banks;  punishment  for. 
Whoever,  within  the  United  States  or  any  place  subject  to  tl 
jurisdiction  thereof,  shall  utter,  pass,  put  off,  or  tender  in  paymen 
with  intent  to  defraud,  any  such  false,  forged,  altered,  or  counte 
feited  bank  note  or  bill,  as  mentioned  in  the  preceding  sectioi 
knowing  the  same  to  be  so  false,  forged,  altered,  and  counterfeit© 
whether  the  same  was  made,  forged,  altered,  or  counterfeited  witlii 
the  United  States  or  not,  shall  be  fined  not  more  than  one  thousan 
-dollars  and  imprisoned  not  more  than  one  year. 

Act  May  16,  1884,  c.  52,  |  4,  23  Stat.  23.    Act  March  4,  1900,  c  321,  1  169, 1 
Stat.  1118. 

Note*  of  Deolalons 
See  notes  under  ,  10326,  ante. 

§  10330.  (Crim.  Code,  §  160.)     Having  in  possession  counterfe 
foreign  securities,  etc. ;  punishment  for. 
Whoever,  within  the  United  States  or  any  place  subject  to  th 

jurisdiction  thereof,  shall  have  in  his  possession  any  false,  forgei 
or  counterfeit  bond,  certificate,  obligation,  security,  treasury  not 
bill,  promise  to  pay,  bank  note,  or  bill  issued  by  a  bank  or  corps 
ration  of  any  foreign  country,  with  intent  to  utter,  pass,  or  put  o 
the  same,  or  to  deliver  the  same  to  any  other  person  with  inter 
that  the  same  may  thereafter  be  uttered,  passed,  or  put  off  as  tru 
or  shall  knowingly  deliver  the  same  to  any  other  person  with  sue 
intent,  shall  be  fined  not  more  than  one  thousand  dollars  and  in 
prisoned  not  more  than  one  year. 

Act  May  16,  1884,  c  62,  §  5,  23  Stat  23.     Act  March  4,  1900,  c  321,  j  16 
35  Stat.  1118. 

Notea  of  Deolalona 
See  notes  under  5  10326,  ante. 

§  10331.  (Crim.  Code,  §  161.)    Having  in  possession,  etc.,  counte: 

feit  plates  of  foreign  securities,  etc. ;  punishment  for. 

Whoever,  within  the  United  States  or  any  place  subject  to  th 

jurisdiction  thereof,  except  by  lawful  authority,  shall  have  contro 

custody,  or  possession  of  any  plate,  stone,  or  other  thing,  or  an 

part  thereof,  from  which  has  been  printed  or  may  be  printed  an 

counterfeit  note,  bond,  obligation,  or  other  security,  in  whole  or  i 

part,  of  any  foreign  government,  bank,  or  corporation,  or  shall  us 

such  plate,  stone,  or  other  thing,  or  knowingly  permit  or  suffer  th 

same  to  be  used  in  counterfeiting  such  foreign  obligations,  or  an 

part  thereof ;  or  whoever  shall  make  or  engrave,  or  cause  or  procur 
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de  or  engraved,  or  shall  assist  in  making  or  engraving,  any 
ine,  or  other  thing,  in  the  likeness  or  similitude  of  any  plate, 
other  thing  designated  for  the  printing  of  the  genuine  issues 
ligations  of  any  foreign  government,  bank,  or  corporation; 
'er  shall  print,  photograph,  or  in  any  other  manner  make, 
jr  sell,  or  cause  to  be  printed,  photographed,  made,  executed, 
ir  shall  aid  in  printing,  photographing,  making,  executing,  or 
ny  engraving,  photograph,  print,  or  impression  in  the  like- 
my  genuine  note,  bond,  obligation,  or  other  security,  or  any 
eof,  of  any  foreign  government,  bank,  or  corporation ;  or 
shall  bring  into  the  United  States  or  any  place  subject  to 
diction  thereof  any  counterfeit  plate,  stone,  or  other  thing, 
ving,  photograph,  print,  or  other  impressions  of  the  notes, 
bligations,  or  other  securities  of  any  foreign  government, 
corporation,  shall  be  fined  not  more  than  five  thousand  dol- 
nprisoned  not  more  than  five  years,  or  both, 
rlay  16,  1884,  c.  62,  f  6,  23  Stat.  23.  Act  March  4,  1906,  c  321,  |  161, 
L  1118. 

Kotos  of  Decisions 
a  under  |  10326,  ante.  part    thereof    is    sufficient.      D.    3.    v. 

.      .  .  .  .    __ .  White  (D.  C.  1880)  25  Fed.  716. 

of     statute.— This     section 

U.  S.  t.  White  (C.  C.  1886)  IwotsMit*— An    indictment   charging; 

iq    203.  that   defendant  caused    to   be   printed 

certain  impressions,  "each  in  the  like- 
tart  of  obligation  at  offense.  Dees  „f  a  certain  part,  to  wit,  the  face, 
:  necessary  to  constitute  an  eicept  the  signatures,"  of  a  treasury 
ler  thia  section  that  the  ob-  note  of  the  empire  of  Brazil,  with  in- 
tempted  to  be  counterfeited  tent  to  defraud,  charges  an  offense  un- 
te,   but    the   making   of   any       der  this  section.    TJ.  8.  v.  White  (D.  C. 

1885)   25  Fed.  716. 

(Crim.  Code,  §  162.)     Connecting  parts  of  different  bills, 

punishment  for. 
/er  shall  so  place  or  connect  together  different  parts  of  two 
notes,  bills,  or  other  genuine  instruments  issued  under  the 

r  of  the  United  States,  or  by  any  foreign  government,  or 
on,  as  to  produce  one  instrument,  with  intent  to  defraud, 
ieemed  guilty  of  forgery  in  the  same  manner  as  if  the  parts 
ogether  were  falsely  made  or  forged,  and  shall  be  fined 
than  one  thousand  dollars,  or  imprisoned  not  more  than  five 
both. 
March  4,  1900,  c.  321,  j  162,  3d  Stat  1119. 

(Crim.  Code,  §  163.)  Counterfeiting  gold  or  silver  coins 
ars;  punishment  for. 

ver  shall  falsely  make,  forge,  or  counterfeit,  or  cause  or 
to  be  falsely  made,  forged,  or  counterfeited,  or  shall  willing- 
r  assist  in  falsely  making,  forging,  or  counterfeiting  any 
ars  in  resemblance  or  similitude  of  the  gold  or  silver  coins  or 
ch  have  been,  or  hereafter  may  be,  coined  or  stamped  at  the 
d  assay  offices  of  the  United  States,  or  in  resemblance  or 
;  of  any  foreign  gold  or  silver  coin  which  by  law  is,  or  here- 
y  be,  current  in  the  United  States,  or  are  in  actual  use  and 
■n  as  money  within  the  United  States ;  or  whoever  shall  pass, 
blish,  or  sell,  or  attempt  to  pass,  utter,  publish,  or  sell,  or 
o  the  United  States  or  any  place  subject  to  the  jurisdiction 
from  any  foreign  place,  knowing  the  same  to  be  false,  forged, 
erfeit,  with  intent  to  defraud  any  body  politic  or  corporate, 
erson  or  persons  whomsoever,  or  shall  have  in  his  possession 
false,  forged,  or  counterfeited  coin  or  bars,  knowing  the  same 
se,  forged,  or  counterfeited,  with  intent  to  defraud  any  body 
•  corporate,  or  any  person  or  persons  whomsoever,  shall  be 
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fined  not  more  than  five  thousand  dollars  and  imprisoned  not  mc 
than  ten  years. 

R.  S.  j  54r>7,  as  amended.  Act  Jan.  16,  18T7,  c.  24,  19  Stat.  22a    Act  Mai 
4,  1909,  c.  321,  |  163,  3D  Stat  1119. 


Note*  of 


1.  Counterfeiting  In  general. 

1.  Intent  to  defraud  or  deceive. 

4.  Coin  of  original  design. 

G.  Change  at  nietal  by  manipulation. 

7.  Unpunished  counterfeit. 

■   8.  Passing  counterfeit  cola. 

t.  Passing  with  Intent  to  use,  etc 

10.  Infamous  crime. 

U,  Jurisdiction. 

U.  Funlshmant  under  stale  laws. 

IX.  Indictment,  proof  and  variance. 

14.  Evidence. 

15.  Verdict. 

1.  Conitltutionallty  of  pruvlsion  at 
to  bringing  counterfeited  coin  into 
cou  ntry. — Every  subject  falling  witbin 
tlie  legitimate  sphere  of  commercial 
regulation  may  be  partially  or  wholly 
excluded,  when  either  measure  is  de- 
manded by  the  safety  or  interests  of 
the  entire  nation,  and  the  exclusion  can- 
not be  limited  to  particular  classes  of 
subjects,  but  may  embrace  manufac- 
tures, bullion,  coin,  or  any  other  thing. 
U.  3.  v.  Marigold  (1860)  9  How.  660, 
666,  13  L.  Ed.  267. 

2.  Counterfeiting  In  general.— On  a 
trial  for  passing  counterfeit  money,  the 
jury  should  be  satisfied  that  the  re- 
semblance of  the  forged  to  the  genuine 
piece  la  auch  as  might  deceive  one  using 
ordinary  caution.  U.  S.  v.  Morrow  (C. 
C.  1827)  Fed.  Caa.  No.  15,818. 

The  base  coin  need  not  have  been 
made  in  exact  resemblance  of  the  true 
coin  to  constitute  the  offense  of  coun- 
terfeiting, under  Act  March  3,  1826,  c. 
65,  |  2a  It  u  sufficient  if  the  re- 
semblance is  atrong  enough  to  deceive 
persons  exercising  ordinary  caution. 
TJ.  8.  v.  Aylward  <D.  C.  1853)  Fed.  Caa. 
No.  14,482. 

When  the  purpose  and  act  are  other- 
wise guilty  witbin  the  statute,  the  si- 
militude suffices  if,  according  to  the 
mode  of  use  apparently  designed,  the 
coin  would  have  a  probable  tendency  to 
mislead  persons  whom  It  might  be  in- 
tended in  this  manner  to  defraud  into 
a  belief  of  its  genuineness.  U.  S.  v. 
Rricker  <D.  C.  1859)  Fed.  Can.  No. 
14,642. 

A  person  who  procures  or  facilitates 
the  making  of  counterfeit  coin  in  bio 
house  by  harboring  the  guilty  persons 
therein  is  guilty  of  assisting  in  making 
Buch  coin.  Act  March  3,  1825,  f  20. 
U.  S.  v.  Tarr  (D.  C.  1861)  Fed.  Cas. 
No.  10,434. 

A  counterfeit  coin  ia  one  made  in 
imitation  of  a  genuine  coin.  It  is  not 
necessary  that  the  resemblance  should 
be  exact  in  all  respects.  The  resem- 
blance is  sufficient  if  the  coins  are  ao 
far  alike  that  the  counterfeit  coin  ia 


Decisions 

calculated  to  deceive  a  person  exert 
ing  ordinary  caution  and  observation 
the  transaction  of  business,  altlioi 
the  counterfeit  would  not  deceive 
person  who  was  expert  or  had  pi 
titular  experience  in  such  matters. 
S.  v.  Hopkins  (D.  C.  1885)  26  Fed.  4 

3.  Intant  to  defraud  or  doeelvt 
Where  the  spurious  coin  for  any  real 
is  not  fitted  to  deceive  persons  of  i 
most  ordinary  precaution  and  inte 
gence,  the  inference  of  a  criminal 
teution  in  making  it  doea  not  arise. 
S.  v.  Burno  (C.  C.  1849)  Fed.  C 
No.  14,691. 

On  on  indictment  for  counterfeit 
ailver  coin,  etc.,  under  4  Stat,  121, 
intention  to  pass  such  coin  fraudulen 
as  genuine  must  be  proved.  I.T.  S. 
King  (C.  C.  1851)  Fed.  Cas.  No.  15,5 

See,  also,  notes  post. 

4.  Coin  of  original  dotlgn.— It  is 
crime  to  manufacture  a  coin  adapted 
be  used  to  circulate  as  money,  thot 
of  original  design.  Ex  parte  Holco 
(G.  C.  1871)  Fed.  Cas.  No.  6.59S. 

5.  Change  of  metal  by  maolpalatl 
—To  change,  by  any  kind  of  manipu 
tion,  silver,  copper,  or  any  other  me 
into  the  resemblance  of  some  coin 
the  United  States,  or  foreign  coin  mi 
current  by  law,  or  current  as  money 
the  United  States,  by  gilding,  elect 
plating,  or  any  other  process,  or  col' 
ing  it  so  that  it  resemble!  gold,  ia 
indictable  offense,  under  the  statu 
and  a  party  so  doing  cannot  exci 
himself  by  showing  what  was  his 
tention,  or  that  he  did  not  intend  to  i 
the  coins  he  so  made  for  fraudnli 
■purposes,  or  that  they  should  be 
used  by  others,  or  that  he  was  igi 
rant  of  the  low.  U.  S.  v.  Russell  (C. 
1884)  22  Fed.  390. 

6.  Coin*  tubjaot  of  counterfeit.— 1 
statute  punishes  the  counterfeiting 
such  foreign  gold  ot  silver  coin  as 
law  then  in  existence  or  which  n 
subsequently  be  adopted  ia  made  c 
rent  in  the  United  States,  but  does  I 
punish  the  counterfeiting  of  a  sil 
coin  of  Spain  called  a  head  pistare 
which  ia  no  part  of  the  Spanish  mil 
dollar,  and  which  is  not  made  curr 
by  law  in  the  United  States.  U.  S. 
Gardner  (1836)  10  Pet.  618,  623,  9 
Ed.  556. 

The  provision  making  it  o  felony 
counterfeit  any  gold  or  silver  co 
which  by  law  now  are  or  hereafter  si 
be  made  current  or  be  in  actual  > 
and  circulation  as  money  within 
United  States  emhracea  money  in  i 
culatlon  not  made  current  by  law,  i 
embraces  small  silver  coins  under 
cents  in  circulation.     Id. 

Act  March  8,  1826,   I   20,   on   wt 
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on  la  bated,  and  which  wan 
ereto,  punished  counterfeiting 
ind  silver  coin  of  the  United 
id  also  foreign  gold  and  ail- 
made  current  by  the  lawa  of 
1  Statea.  U.  S.  v.  Brown  (G. 
Fed.  Cat.  No.  14,667. 
is  hod  counterfeit. — A  pert; 
made  false  coins  with  intent 
te  them,  and  has  carried  the 
ire  so  far  an  to  produce  coins 
f  being  uttered  as  genuine 
f  be  convicted  of  tn'e  offense 
in  this  section,  n  ot  withstand  - 
ended  to  coat  such  coins  with 
ore  putting  them  In  circula- 
S.  v.  Abrame  (C.  C.  1883)  18 

isg  counterfeit  coin.— The  de- 
counterfeit  money  to  a  per- 

>  passed  off  generally  for  the 
the  prisoner,  is  not  a  passing 
int,"  within  Act  Va.  Dec.  16, 

S.   t.  Venable  (a   C.   1807) 

No.  16.015. 

or  attempting  to  paaa  conn- 
ney  by  an  agent  employed  for 
ose  by  defendant  is  the  same 
idant  had  done  it  himself.  U, 
tow  (C.  C.  1827)  Fed.  Cas. 
i. 

'mining  whether  defendant  is 
passing  counterfeit  coin,  the 
is  not  whether  the  coin  waa 
ould  deceive  a  person  of  ordi- 

and  caution,  bnt  whether  it 
Ue  of  and  designed  to  be  used 
ring   the   nncautione   and   un- 

II.  8.  v.  Hargrave  (D.  0. 
1.  Cas.  No.  15.306. 
interfeit  coin  must  be  passed 
ntent  to  deceive,  before  a  de- 
in  be  convicted  of  the  crime 
U.  S.  v.  Hopkins  (D.  C.  1885) 
43. 

log  with  Intent  to  use,  etc- 
rb  "falsely"  in  the  opening 
le  section  qualifies  only  the 
tee,"  since  the  verbs  "forges" 
.terfeits"  carry  in  themselves 
f  falsity,  and  hence  the  intent 
3   is   only  an  element   of   the 

having  in  possession  with  in- 
e.  etc.  Kaye  v.  U.  S.  (1910) 
147,  100  C.  C.  A.  567. 
i  moos  o  rim  (.—Passing  coun- 
>ney  in  violation  of  R.  S.  f 
odied  herein),  being  punisha- 

>  or  by  imprisonment  at  hard 
a  term  of  years,  or  both,  is 
)us  crime,  to  be  prosecuted 
ough  indictment,  pursuant  to 
f  the  amendments  to  the  con- 

Ei  parte  Wilson  (18S5)  5 
930,  937,  114  U.  S.  417.  29 
:  D.  8.  y.  Petit  (1885)  5  Sup, 
114  U.  8.  429,  29  L,  Ed.  93. 
,  see  V.  S.  t.  Field  (C.  C. 
Fed.  778:  Same  v.  Yates  (D. 
I  Fed.  861. 

(diction— The  jurisdiction  of 
1  courts  over  offenses  against 
»f  congress  providing  for  the 


punishment  of  counterfeiting  the  cur- 
rent coin  of  the  United  States  is  not 
exclusive  of  tbe  jurisdiction  of  the  etate 
courts  over  offenses  against  state  laws, 
making  it  punishable  to  counterfeit 
such  coin.  Harlan  v.  People  (Mich. 
1843)  1  Doug.  207. 

See,  also,  notes  nnder  Const  art.  1, 
I  8,  d.  6. 

12.  Punishment  under  slats  laws— 
The  same  act  of  counterfeiting  may  be 
punishable  nnder  the  lawa  of  the  etate, 
as  well  ae  of  tbe  United  States.  Sex- 
ton v.  California  (1903)  23  Sup.  C't. 
643.  544,  189  U.  S.  319.  47  L.  Ed.  833. 

Under  Penal  Law  N.  Y.  I  1941,  pro- 
viding punishment  for  second  offense  of 
felony,  sections  881,  894,  denning  for- 
gery and  the  offenae  of  possessing 
counterfeit  coin,  and  R.  S.  |  5457  (em- 
bodied herein),  making  it  an  offense  to 
possess  counterfeit  coin  with  intent  to 
defraud,  held  that  there  was  no  distinc- 
tion between  the  federal  offense  and  tbe 
state  offenae,  so  that,  after  conviction 
under  the  federal  statute,  defendant 
might  be  convicted  of  forgery  aa  a  sec- 
ond offenae.  People  v.  Carles)  (1913) 
136  N.  Y.  8.  309.  164  App.  Dtv.  481, 
judgment  affirmed  (1613)  101  N.  B. 
1114,  208  N.  Y.  647. 

Under  Penal  Law  N.  Y.  |  1941,  pro- 
viding punishment  for  the  second  of- 
fense of  felony,  held,  that  a  conviction 
under  the  federal  law  of  an  offense 
amounting  to  a  felony  in  this  state, 
after  pardon  and  restoration  to  civil 
rights,  might  be  the  basie  of  a  convic- 
tion of  a  subsequent  felony  as  a  sec- 
ond offense.     Id. 

See,  slso,  notee  under  Const,  art  1, 
|  8,  cL  6. 

13.  Indictment,  proof,  and  variance— 
In  an  indictment  tor  violation  of  tbe 
lew  against  counterfeiting,  a  general 
averment  that  the  defendant  did  the 
acts  charged  "with  intent  to  defraud" 
is  sufficient;  tbe  pleader  in  a  case 
where  intent  la  tbe  essence  of  the  crime 
not  being  required  to  set  out  the  facts 
going  to  prove  such  intent,  or  the  par- 
ticular means  by  which  the  intent 
was  to  be  effected.  MeCarty  v.  D.  S. 
(19001   101  Fed.  113,  41  C.  C.  A.  242. 

An  indictment  charging  accused  with 
unlawfully,  etc.,  making  and  forging  a 
large  number,  to  wit.  110  coins,  in  re- 
semblance and  similitude  of  the  true 
and  genuine  coin  theretofore  coined  at 
the  mint  of  the  United  States,  called 
a  "dollar,"  contrary  to  the  form  of  the 
statute,  etc.,  was  not  objectionable  for 
failure  to  charge  the  kind  of  dollar  al- 
leged to  have  been  counterfeited,  wheth- 
er silver  or  gold.  Hnuger  v.  U.  S. 
(1606)  173  Fed.  64,  97  C.  C.  A.  372. 

Alleging  the  coins  as  50 -cent  pieces 
and  25-cent  pieces  instead  of  tbe  half 
dollar  and  quarter  dollar,  as  named  in 
the  coinage  act,  is  not  a  material  va- 
riance. U.  8.  v.  Burns  (C.  C.  1849) 
Fed.  Cas.  No.  14.661. 

It  ia  not  a  misjoinder  to  add  to  the 
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counts  charging  the  making  of  false 
coin  a  count  for  aiding  and  assisting  in 
making  such  coins  and  one  for  procur- 
ing them  to  be  made.    Id. 

The  offenses  of  passing  counterfeit 
coin  at  different  times  and  on  different 
occasions  may  be  joined  in  the  same 
indictment  U.  S.  v.  O'Callahan  (O.  O. 
1855)  Fed.  Cas.  No.  15,910. 

It  is  not  necessary,  in  an  indictment 
for  counterfeiting  under  this  section 
to  allege  that  the  act  of  counterfeit- 
ing was  done  with  intent  to  defraud; 
and  such  intent,  if  an  element  of  the 
crime  as  defined  by  the  statute,  is  im- 
plied in  the  allegation  of  "falsely"  mak- 
ing, and  need  not  be  specifically  al- 
leged. U.  S.  v.  Otey  (C.  C.  1887)  31 
Fed.  68. 

An  indictment  under  this  section  for 
counterfeiting,  which  states  that  the 
defendant  "did  falsely  make,  forge, 
and  counterfeit  four  pieces  of  silver 
coin,  of  the  coinage  of  the  United 
States,  called  a  dollar/1,  is  sufficient  aft- 
er verdict;  the  words  of  the  section, 
'In  resemblance  or  similitude  of  the 
<K>ins  coined  at  the  mints  of  the  Unit- 
ed States,"  being  a  mere  variation  or 
exposition  of  the  principal  phrase, 
""falsely  make,  forge,  or  counterfeit," 
such  coins,  and  the  phrase,  "coinage  of 
the  United  States"  being  the  exact  le- 
gal equivalent  of  "coins  coined  at  the 
mints  of  the  United  States."     Id. 

An  indictment  for  circulating  coun- 
terfeit coin  need  not  charge  the  offense 
to  have  been  committed  in  territory 
within  the  jurisdiction  of  the  United 
States.  Campbell  v.  U.  S.  (D.  0. 1847) 
Fed.  Cas.  No.  2,373. 

An  indictment  for  counterfeiting 
United  States  coin,  under  section  20  of 
the  crimes  act  of  1825,  need  not  aver 
an  intent  to  pass  the  coin  as  true,  nor 
an  intent  to  defraud.  U.  S.  ▼.  Peters 
<D.  C.  1870)  Fed.  Cas.  No.  16,035. 

An  indictment  under  R.  S.  §§  5431, 
5457  (this  compilation,  §§  10321, 
10333),  for  possessing  and  passing 
counterfeit  notes  and  coins,  sufficiently 
•excuses  the  failure  to  set  them  out  by 
alleging  that  the  grand  jury  did  not 
have  them  under  their  control,  and  did 
not  know  where  they  were.  U.  S.  t. 
Howell  (D.  C.  1894)  64  Fed.  110. 

In  such  case  it  is  sufficient,  in  con- 
nection with  allegations  as  to  the  place, 
time,  and  person  to  whom  passed,  to 
allege  that  the  counterfeit  notes  and 
obligations  were  "United  States  notes" 
of  a  certain  denomination.     Id. 

An  indictment  for  having  counter- 
feit money  in  possession  may  charge 
the  offense  in  several  separate  counts, 
each  alleging  the  possession  of  a  differ- 
ent denomination  of  coin.  Id.  (D.  O. 
1895)  65  Fed.  402. 

Under  this  statute  there  must  be  a 
specification  in  the  indictment  of  a 
particular  coin  counterfeited,  otherwise 
accused  is  not  informed  of  the  nature 
and  cause   of  accusation  against  him. 

(12716) 


U.  S.  v.  Pupke  (D.  O.  1904)  133  Fed. 
248. 

14.  Evidence.— In  a  prosecution  for 
counterfeiting,  permitting  a  plating  ma- 
chine taken  from  defendants  to  be  op- 
erated in  the  presence  of  the  jury  by 
an  expert,  to  demonstrate  that  it  could 
be  used  for  plating  coins  such  as  de- 
fendants were  charged  with  having 
made  and  uttered,  was  not  error.  Tay- 
lor v.  U.  S.  (1898)  89  Fed.  954,  32  C 
C.  A.  449. 

Declarations  of  an  alleged  co-con- 
spirator to  a  witness  are  inadmissible 
to  prove  the  existence  of  the  conspir- 
acy as  against  another  party  thereto. 
Hauger  v.  U.  S.  (1909)  173  Fed.  54,  97 
C.  C.  A.  372. 

In  a  prosecution  for  counterfeiting, 
counterfeit  coin  alleged  to  have  been 
obtained  by  witness  from  a  police  offi- 
cer, whose  name  he  could  not  remem- 
ber, and  who  said  he  obtained  the  same 
from  M.,  whom  the  government  claimed 
was  an  accomplice,  and  others  obtained 
from  various  persons  in  the  same  place, 
whose  names  the  witness  could  not  re- 
member, also  claiming  to  have  obtained 
them  from  M.  before  his  arrest,  were 
inadmissible  against  defendant;  there 
being  no  proof  to  connect  him  with 
them.     Id. 

In  a  prosecution  of  defendant  for 
counterfeiting,  the  confession  of  an  al- 
leged co-conspirator  while  in  jail  to 
his  keeper,  implicating  accused  in  * 
scheme  to  manufacture  and  pass  coun- 
terfeit money,  was  inadmissible  as  res 
gestae  prior  to  or  in  the  absence  of 
competent  testimony  to  establish  the 
conspiracy.     Id. 

Where  two  persons  were  jointly  in- 
dicted for  passing  and  uttering  counter- 
feit money  with  intent  to  defraud,  con* 
versations  between  one  of  them  and  de- 
tectives in  the  employ  of  the  United 
States,  not  in  the  presence  of  the  oth- 
er, were  inadmissible  against  the  ab- 
sent defendant.  Treses  v.  U.  S.  (1910) 
183  Fed.  736,  106  C.  C.  A.  174. 

Evidence  held  insufficient  to  sustain 
a  conviction  of  accused  for  passing  and 
uttering  counterfeit  money  with  intent 
to  defraud,  or  for  keeping  and  conceal- 
ing such  money,  with  intent  to  utter 
and  pass  the  same,  knowing  it  to  be 
counterfeit.      Id. 

Proof  that  a  quantity  of  spurious 
coin  and  instruments  and  appliances 
for  making  it  were  found  in  defendant's 
possession,  where  unexplained  by  ev- 
idence rebutting  the  presumption  of 
guilt,  is  sufficient  to  sustain  a  convic- 
tion. U.  S.  v.  Burns  (O.  C.  1849)  Fed. 
Cas.  No.  14,691. 

Possession  of  spurious  coins,  with 
tools  and  instruments  for  the  manufac- 
ture thereof,  warrants  a  prima  fade 
presumption  of  guilt  U.  S.  v.  King  (C 
C.  1851)   Fed.  Cas.  No.  15,535. 

Evidence  of  a  fraudulent  sale  is  com- 
petent to  support  a  charge  of  fraudu- 


TEB  CRIMINAL  CODE    (|  164) 


1    10334 


ipssion  under  a  count  in  an 
it  U.  8.  v.  Biebnach  (C.  O. 
Fed.  213,  214. . 
trial  of  an  indictment  for  aa- 
i  making  counterfeit  coin  by 
t  the  guilty  persona,  a  wit- 
y  testify  that  the  machine* 
i  the  premises  could  not  col- 
be  applied  to  other  uses, 
hey  might  separately  be  otb- 
wd.  U.  a  v.  Tare  fl>.  C.  1801) 
i.  No.  16,434. 

rossesaion  of  coin  of  different 
.tion,  see  TL  8.  v.  Gooichnour 
«2)  Fed.  Caa.  No.  lfi.ZSP. 
ndictment  for  passing  eounter- 
pnsscssion  of  counterfeit  bank 
not  admissible  to  prove  the 
Id. 

re  act  of  passing  a  counterfeit 
□e  occasion  ia  not  of  itself  ev- 
a  purpose  to  deceive;  but  the 
n  which  It  was  done  and  the 

dd  era  tion.  IT.  8.  v.  Hopkins 
*85)  26  Fed.  443. 
■e  that  the  defendant  had 
her  counterfeit  coins  at  other 
her  before  or  after  the  offense 
i  he  ia  indicted,  ia  admissible 
±at  he  knew  the  money  pass- 
in  in.  the  particular  case  was 
it  money.  The  proof,  how- 
:  the  coins  passed  at  such  oth- 


er times  were  counterfeit,  should  be 
positive  and  direct.  Peek  v.  State 
(1840)  21  Term.   (2  Humph.)  78. 

15.  Verdict.— The  first  count  of  an 
Indictment  charged  defendant  with 
having  counterfeit  coin  in  his  posses- 
sion, with  intent  to  defraud,  etc.  De- 
fendant, by  written  plea,  indorsed  on 
the  indictment,  admitted  having  coun- 
terfeit coins  in  his  possession,  with 
knowledge  that  they  were  counterfeit, 
but  denied  any  intent  to  pass  the  same, 
or  to  defraud  any  person.  The  jury  re- 
turned a  verdict  of  "guilty  in  the  first 
count  for  having  in  possession  counter- 
feit minor  coin."  Held,  that  this  waa 
a  general,  and  not  a  special,  verdict, 
and  that  consequently  all  except  the 
words  "guilty  in  the  first  count"  were 
to  be  rejected  as  mere  surplusage,  not 
affecting  the  validity  of  the  verdict 
Statler  v.  U.  a  (1896)  167  U.  S.  277, 
16  Sup.  Ct.  616,  39  L.  Ed.  700. 

Cited  without  deflslte  application, 
Peters  v.  U.  S.  (1899)  94  Fed.  127,  136, 
36  C.  C.  A.  105  (writ  of  certiorari  de- 
nied 11900]  20  Sup.  Ct.  1026,  176  TJ.  8. 
684,  44  L.  Ed.  638);  U.  8.  v.  Cop- 
persmith <C.  C.  1880)  4  Fed.  198;  U.  S. 
v.  Da  Quilfeldt  (C.  C.  1881)  6  Fed. 
276,  279;  D.  S.  v.  Owens  (C.  C.  1888) 
87  Fed.  112,  114:  TJ.  8.  v.  Lehman 
(D.  C.  1889)  39  Fed.  768,  770. 

.  (Crim.  Code,  §  164.)    Counterfeiting  minor  coins;  punish- 
at  for. 

;ver  shall  falsely  make,  forge,  or  counterfeit,  or  cause  or  pro- 
be falsely  made,  forged,  or  counterfeited,  or  shall  willingly 
issist  in  falsely  making,  forging,  or  counterfeiting  any  coin 
esemblance  or  similitude  of  any  of  the  minor  coins  which 
en,  or  hereafter  may  be,  coined  at  the  mints  of  the  United 
or  whoever  shall  pass,  utter,  publish,  or  sell,  or  bring  into  the 
States  or  any  place  subject  to  the  jurisdiction  thereof,  from 
sign  place,  or  have  in  his  possession  any  such  false,  forged,  or 
felted  coin,  with  intent  to  defraud  any  person  whomsoever, 
fined  not  more  than  one  thousand  dollars  and  imprisoned  not 
an  three  years. 
3.  §  5458.    Act  March  4,  1909,  c.  821,  S  164,  35  Stat  1119. 


Notes  of 
ant.— An  indictment  under  Act 

1826,  |  21,  which  names  the 
tended  to  be  defrauded  by  the 
)f  counterfeit   coin,   need   not 

person  to  whom  the  coin  was 
U.  a  v.  Bejandio  (C.  C.  1873) 
.   No.   14,561. 

«. — In  a  prosecution  for  ut- 
unterfelt  5 -cent  pieces,  where 
completely  and  satisfactorily 
at  defendant  had  in  his  pou- 
nd passed  certain  counterfeit 
eces,  evidence  that  molds  for 
5-cent  pieces  were  found  in  a 
it  used  jointly  by  defendant 
her  waa  admissible  to  show  a 

)ryan  r.  U.  S.  (1904)  138  Fed. 


Decisions 

Evidence  held  sufficient  to  sustain  a 
verdict  finding  defendant  guilty  of  coun- 
terfeiting, and  having  in  his  possession 
counterfeit  coins.  Riggio  v.  TJ.  8. 
(1915)  223  Fed.  529,  139  C.  C.  A.  77. 

Vord let.— Where  defendant,  by  writ- 
ten plea  indorsed  on  an  indictment,  the 
first  count  of  which  eharged  him  with 
having  counterfeit  coin  in  hia  posses- 
sion with  intent  to  defrand,  etc.,  admit- 
ted having  counterfeit  coin  in  his  pos- 
session with  knowledge  that  they  were 
counterfeit,  but  denied  any  intent  to 
defraud,  a  verdict  of  "guilty  in  the 
first  count  for  having  in  possession 
counterfeit  minor  coin"  was  a  gen- 
eral and  not  a  special  verdict,  so  that 
all  except  the  words  "guilty  In  the 
first  count"   were   surplusage,   not  af- 
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fecting  its  validity.  Statler  v.  U.  S.  Cited  without  definite  application, 
(1895)  15  Sup.  Ct  616,  157  U.  S.  277,  TJ.  S.  v.  Lehman  (D.  C.  1889)  39  Fed. 
39  L.  Ed.  700.  768,  770. 

§  10335.  (Crim.  Code,  §  165.)  Falsifying,  mutilating  or  lightening 
coins ;  punishment  for. 
Whoever,  fraudulently,  by  any  art,  way,  or  means,  shall  deface, 
mutilate,  impair,  diminish,  falsify,  scale,  or  lighten,  of  cause  or 
procure  to  be  fraudulently  defaced,  mutilated,  impaired,  dimin- 
ished, falsified,  scaled,  or  lightened,  or  willingly  aid  or  assist  in  fraudu- 
lently defacing,  mutilating,  impairing,  diminishing,  falsifying,  scaling, 
or  lightening,  the  gold  or  silver  coins  which  have  been,  or  which 
may  hereafter  be,  coined  at  the  mints  of  the  United  States,  or  any 
foreign  gold  or  silver  coins  which  are  by  law  made  current  or  are  in  " 
actual  use  or  circulation  as  money  within  the  United  States  o%r  in  any 
place  subject  to  the  jurisdiction  thereof;  or  whoever  shall  pass,  ut- 
ter, publish,  or  sell,  or  attempt  to  pass,  utter,  publish,  or  sell,  or 
bring  into  the  United  States  or  any  place  subject  to  the  jurisdiction 
thereof,  from  any  foreign  place,  knowing  the  same  to  be  defaced, 
mutilated,  impaired,  diminished,  falsified,  scaled,  or  lightened,  with 
intent  to  defraud  any  person  whomsoever,  or  shall  have  in  his  pos- 
session any  such  defaced,  mutilated,  impaired,  diminished,  falsified, 
scaled,  or  lightened  coin,  knowing  the  same  to  be  defaced,  mutilated, 
impaired,  diminished,  falsified,  scaled,  or  lightened,  with  intent  to 
defraud  any  person  whomsoever,  shall  be  fined  not  more  than  two 
thousand  dollars  and  imprisoned  not  more  than  five  years. 

R.  S.  |  5459,  as  amended,  Act  March  3,  1897,  c.  377,  29  Stat  625.    Act 
March  4,  1909,  c.  321,  §  165,  35  Stat.  1119. 

Notes  of  Decisions 


Punching   and    mutilating.— Where   a 

coin  regularly  coined  at  the  mint  was 
afterwards  punched  and  mutilated,  and 
an  appreciable  amount  of  silver  re- 
moved from  it,  and  the  hole  plugged 
up  with  base  metal,  or  with  any  sub- 
stance other  than  silver,  it  is  an  act 
of  counterfeiting;  but  otherwise  where 
the  hole  was  punched  with  a  sharp  in- 
strument, leaving  all  the  silver  in  the 
coin,  though  crowding  it  into  a  dif- 
ferent shape.  U.  S.  v.  Lissner  (G.  G. 
1882)  12  Fed.  840. 

Under  this  section  where  a  coin  which 
had  been  regularly  coined  at  the  mint 


was  afterwards  punched  and  mutilated 
and  an  appreciable  amount  of  silver 
removed  from  it,  and  the  hole  plugged 
up  with  base  metal,  or  with  any  sub- 
stance other  than  silver,  it  was  an  act 
of  counterfeiting;  but  it  is  otherwise 
where  the  hole  was  punched  with  a 
sharp  instrument,  leaving  all  the  sil- 
ver in  the  coin,  though  crowding  it  into 
a  different  shape.     Id. 

Cited    without    definite    application 

Ling  Su  Fan  v.  U.  S.  (1910)  31  Sup. 
Ct.  21,  218  TJ.  S.  302,  54  L.  Ed.  1049, 
30  L.  R.  A.  (N.  S.)  1176. 


§  10336.  (Crim.  Code,  §  166.)  '  Debasing  coins  by  officers  of  the 
Mint ;  punishment  for. 
If  any  of  the  gold  or  silver  coins  struck  or  coined  at  any  of  the 
mints  of  the  United  States  shall  be  debased,  or  made  worse  as  to 
the  proportion  of  fine  gold  or  fine  silver  therein  contained,  or  shall 
be  of  less  weight  or  value  than  the  same  ought  to  be,  pursuant  to  law, 
or  if  any  of  the  scales  or  weights  used  at  any  of  the  mints  or  assay 
offices  of  the  United  States  shall  be  defaced,  altered,  increased,  or 
diminished  through  the  fault  or  connivance  of  any  officer  or  person 
employed  at  the  said  mints  or  assay  offices,  with  a  fraudulent  intent; 
or  if  any  such  officer  or  person  shall  embezzle  any  of  the  metals  at 
any  time  committed  to  his  charge  for  the  purpose  of  being  coined,  or 
any  of  the  coins  struck  or  coined  at  the  said  mints,  or  any  medals, 
coins,  or  other  moneys  of  said  mints  or  assay  offices  at  any  time  com- 
mitted to  his  charge,  or  of  which  he  may  have  assumed  the  charge, 
every  such  officer  or  person  who  commits  any  of  the  said  offenses 
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fined  not  more  than  ten  thousand  dollars  and  imprisoned  not 
an  ten  years. 

3.  t  5480.    Act  March  4.  1909,  c.  321,  |  166,  35  Stat.  1.120. 
Notes  of  Decisions 

lent—Under  R.  S.  I  1024,  ante,  herein),  referring  to  the  felonious  tak- 
troviding  that,  when  there  are  ing  and  embezzlement  of  metals  at  the 
barges  against  a  person  for  the  United  States  mint,  though  one  of- 
,  or  for  two  or  more  acta  con-  fense  be  classed  as  larceny  and  tbe 
gether,  or  of  the  same  class  of  other  as  embezzlement,  and  the  punish- 
vhich  may  be  properly  joined,  menta  are  different.  U.  S.  t.  Jones  (D. 
e  may  be  joined  in  one  indict-  C.  1805)  60  Fed.  973. 
separate  counts,  an  indictment  An  indictment  for  larceny  or  embes- 

ain  a  count  under  R.  S.  J  5456,      zlement  of  metal  from  the  United  States 
0213,  relating  to  the  felonious       mint  sufficiently  described  the  property 
ray  by  any  one  of  anything  be-      as  "gold  metal  of  the  value  of  $23,000." 
to   the   United    States,   and    a       Id. 
ider   11.    8.    i   5460   {embodied 

'.  (Crim.  Code,  §  167.)  Making  or  uttering  coins  resembling 
Tiey;  punishment  for. 

ever,  except  as  authorized  by  law,  shall  make  or  cause  to 
le,  or  shall  utter  or  pass,  or  attempt  to  utter  or  pass,  any 
:  gold  or  silver  or  other  metal,  or  alloys  of  metals,  intended  for 
and  purpose  of  current  money,  whether  in  the  resemblance  of 
f  the  United  States  or  of  foreign  countries,  or  of  original  de- 
all  be  fined  not  more  than  three  thousand  dollars,  or  imprisoned 
re  than  five  years,  or  both. 
S.  |  5401.    Act  March  4,  1900,  c.  821,  I  167,  35  Stat.  1120. 

Notes  of  Decisions 
■Ot  purporting  to  be  in  Imlta-  known  to  the  law,  and  does  not  cover 
is  substitution,  of  coin  known  a  piece  of  metal  bearing  the  device  of 
•H.  S.  i  5461  (embodied  here-  an  Indian  and  the  inscription  "Yt  dol- 
not  extend  to  tbe  uttering  of  a  lar."  U.  S.  v.  Bogart  (D.  G.  1878) 
licb  does  not  purport  to  be  an  Fed.  Gas.  No.  14,617. 
i,  or  in  substitution,  of  any  coin 

i.  (Crim.  Code,  §  168.)    Making  or  uttering  devices  of  minor 

ns;  punishment  for. 

ever,  not  lawfully  authorized,  shall  make,  issue,  or  pass,  or 

0  be  made,  issued,  or  passed,  any  coin,  card,  token,  or  de- 
metal,  or  its  compounds,  which  may  be  intended  to  be  used 
ey  for  any  one-cent,  two-cent,  three-cent,  or  five-cent  piece, 
hereafter  authorized  by  law,  or  for  coins  of  equal  value,  shall 

1  not  more  than  one  thousand  dollars  and  imprisoned  not  more 
e  years. 

S.  I  5462.    Act  March  4, 1909,  c.  321, 1 168,  35  Stat  1120. 

Notes  of  Decisions 
i   to    which    statute    applies.—      McCarty  v.  U.  8.  (1900)  101  Fed.  113, 
tion  applies  only  to  tokens  in-      41  C.  C.  A.  242. 

o  be  need  as  money.     U.  S.  v.  Where  an  indictment  for  counterfeit- 

nloun  (D.  C.  1S90)  05  Fed.  977,      ing  alleged  in  one  count  the  pausing  of 

counterfeit  5-cent  pieces,  and,  in  an- 
neal—In  an  indictment  for  vio-  other  count,  charged  defendant  with 
i  the  law  against  counterfeit-  possessing  molds  for  counterfeit's  25- 
enerai  averment  that  the  de-  cent  pieces,  the  dismissal  of  the  latter 
did  the  acts  charged  "with  in-  count  did  not  operate  to  withdraw  from 
lefraud"  is  sufficient,  tbe  plead-  tDe  JUCT  evidence  introduced  thereun- 
case  where  intent  is  tbe  es-  <,er,  where  such  evidence  was  adniissi- 
'  the  crime  not  being  required  ble  t0  Bnow  criminal  intent  under  the 
it  the  facts  going  to  prove  such  former  count.  Bryan  v.  U.  S.  (1904) 
or  the  particular  means  by  133  Fed.  495,  66  C.  C.  A.  369. 
he   intent   was   to  be   effected.  Se«-  alao-  Ka?e  T-  u-  s-   (1810)   177 

Jed.  147,  100  C.  C.  A.  5R7. 
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§  10339.  (Crim.  Code,  §  169.)  Counterfeiting,  etc.,  dies  for  United 
States  coins ;  punishment  for. 
Whoever,  without  lawful  authority,  shall  make,  or  cause  or  pro- 
cure to  be  made,  or  shall  willingly  aid  or  assist  in  making,  any  die, 
hub,  or  mold,  or  any  part  thereof,  either  of  steel  or  plaster,  or  any 
other  substance  whatsoever,  in  likeness  or  similitude,  as  to  the  design 
or  the  inscription  thereon,  of  any  die,  hub,  or  mold  designated  for 
the  coining  or  making  of  any  of  the  genuine  gold,  silver,  nickel,  bronze, 
copper,  or  other  coins  of  the  United  States,  that  have  been  or  here- 
after may  be  coined  at  the  mints  of  the  United  States;  or  whoever, 
without  lawful  authority,  shall  have  in  his  possession  any  such  die, 
hub,  or  mold,  or  any  part  thereof,  or  shall  permit  the  same  to  be  used 
for  or  in  aid  of  the  counterfeiting  of  any  of  the  coins  of  the  United 
States  hereinbefore  mentioned,  shall  be  fined  not  more  than  five 
thousand  dollars  and  imprisoned  not  more  than  ten  years. 

Act  Feb.  10/ 1891,  c  127,  §  1,  26  Stat.  742.    Act  March  4,  1909,  c  321,  § 
169,  35  Stat  1120. 

Notes  of  Decision* 


Intent.— This  section  establishes  two 
offenses,  to  wit,  the  making  and  having 
in  possession  of  any  mold,  etc.,  and 
the  intent  is  material  only  with  refer- 
ence to  the  having  of  such  things  in 
possession,  and  not  as  to  the  making 
thereof.  Kaye  v.  U.  S.  (1910)  177  Fed. 
147,  100  C.  O.  A.  567. 

Indictment.— An  indictment  is  not  bad 
because  it  spells  the  word  "mold,"  in 
the  statute,  "mould,"  for  the  two  words 
have  the  same  meaning.  McCarty  v. 
U.  S.  (1900)  101  Fed.  113,  115,  41  O. 
0.  A.  242. 


An  indictment  under  the  first  clause 
of  this  section  which  makes  it  a  crimi- 
nal offense  to  make  any  die,  hub,  or 
mold  in  the  likeness  of  any  die,  hub,  or 
mold  designed  for  the  coining  of  any 
of  the  coins  of  the  United  States  "with- 
out authority  from  the  secretary  of 
the  treasury ,"  must  aver  the  want  of 
such  authority,  and  a  general  averment 
that  the  die,  hub,  or  mold  was  "unlaw- 
fully and  feloniously"  made  by  defend- 
ant is  not  sufficient.  Wroclawsky  y.  U. 
S.  (1910)  183  Fed.  312,  105  C.  C. 
A.  524. 


§  10340.  (Crim.  Code,  §  170.)  Counterfeiting,  etc.,  dies  for  foreign 
coins ;  punishment  for. 
Whoever,  within  the  United  States  or  any  place  subject  to  the 
jurisdiction  thereof,  without  lawful  authority,  shall  make,  or  cause 
or  procure  to  be  made,  or  shall  willingly  aid  or  assist  in  making, 
any  die,  hub,  or  mold,  or  any  part  thereof,  either  of  steel  or  of  plaster, 
or  of  any  other  substance  whatsoever,  in  the  likeness  or  similitude,  as 
to  the  design  or  the  inscription  thereon,  of  any  die,  hub,  or  mold  des- 
ignated for  the  coining  of  the  genuine  coin  of  any  foreign  government; 
or  whoever,  without  lawful  authority,  shall  have  in  his  possession  any 
such  die,  hub,  or  mold,  or  any  part  thereof,  or  shall  conceal,  or  know- 
ingly suffer  the  same  to  be  used  for  the  counterfeiting  of  any  foreign 
coin,  shall  be  fined  not  more  than  two  thousand  dollars,  or  imprisoned 
not  more  than  five  years,  or  both. 

Act  Feb.  10,  1891,  c.  127,  §  2,  26  Stat.  742.    Act  March  4,  1909,  c.  321,  S  170, 
35  Stat.  1120. 

§  10341.  (Crim.  Code,  §  171,  as  amended,  Act  Feb.  IS,  1912,  c.  38.) 
Making,  importing,  or  having  in  possession  tokens,  prints,  etc., 
similar  to  United  States  or  foreign  coins. 

Whoever  within  the  United  States  or  any  place  subject  to  the 
jurisdiction  thereof  shall  make,  or  cause  or  procure  to  be  made,  or 
shall  bring  therein  from  any  foreign  country,  or  shall  have  in  pos- 
session with  intent  to  sell,  give  away,  or  in  any  other  manner  use 
the  same,  any  business  or  professional  card,  notice,  placard,  token, 
device,  print,  or  impression,  or  any  other  thing  whatsoever,  in  the 
likeness  or  similitude  as  to  design,  color,  or  the  inscription  thereon 
of  any  of  the  coins  of  the  United  States  or  of  any  foreign  country 
that  have  been  or  hereafter  may  be  issued  as  money,  either  under 
the  authority  of  the  United  States  or  under  the  authority  of  any 
foreign  Government,  shall  be  fined  not  more  than  one  hundred 
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But  nothing  in  this  section  shall  be  construed  to  forbid  or 
t  the  printing  and  publishing  of  illustrations  of  coins  and 
or  the  making  of  the  necessary  plates  for  the  same  to  be 
1  illustrating  numismatic  and  historical  books  and  journals 
hool  arithmetics  and  the  circulars  of  legitimate  publishers 
ilers  in  the  same. 

t  Feb.  10,  1891,  c.  127,  I  3,  26  Stat.  742,  as  amended,  Act  March  3,  1903, 
15,  32  Stat.  1223.  Act  March  i,  1909,  c  321,  §  171,  35  Stat.  1121.  Act 
15,  1912,  c  38,  37  SUt  64. 

ia  section  was  amended  by  Act  Feb.  15,  1912,  c.  38,  cited  above,  by  lo- 
ng, in  the  laat  sentence  thereof,  after  the  wonts  "historical  books  and  jour- 
"  the  words  "and  school  arithmetics,"  ae  set  forth  here. 

Notes  of  Decisions 

a      as      covering      counterfeit  "business  or  professional  card,  notice, 

!Tfae   words,   "device,   print,   or  placard,  token,"  and  not  to  cover  eoun- 

on,  or  any  other  thing  whstso-  forfeit  molds,  the   making   of  which  is 

mat  be  read  in  connection  with  punishable  under  section  10339,  ante,  as 

trued  as  being  ot  the  same  gen-  a  felony.     Kaye   v.   U.   8.    (1010)   177 

ure  as  their  companion  words  Fed.  147, 100  C.  G.  A.  507. 

i.  (Crim.  Code,  §  172.)  Forfeiture  of  counterfeit  obligations, 
purities,  coins,  and  material;  punishment  for  failing  to  de- 
er. 

ounterfeits  of  any  obligation  or  other  security  of  the  United 
or  of  any  foreign  government,  or  counterfeits  of  any  of  the 
>f  the  United  States  or  of  any  foreign  government,  and  all 
il  or  apparatus  fitted  or  intended  to  be  used,  or  that  shall 
een  used,  in  the  making  of  any  such  counterfeit  obligation 
;r  security  or  coins  hereinbefore  mentioned,  that  shall  be 
in  the  possession  of  any  person  without  authority  from  the 
ry  of  the  Treasury  or  other  proper  officer  to  have  the  same, 
!  taken  possession  of  by  any  authorized  agent  of  the  Treasury 
aient  and  forfeited  to  the  United  States,  and  disposed  of  in 
nner  the  Secretary  of  the  Treasury  may  direct.  Whoever  havj 
;  custody  or  control  of  any  such  counterfeits,  material,  or 
us  shall  fail  or  refuse  to  surrender  possession  thereof  upon  re- 
iy  any  such  authorized  agent  of  the  Treasury  Department, 
:  fined  not  more  than  one  hundred  dollars,  or  imprisoned  not 
lan  one  year,  or  both. 

t  Feb.  10,  1891,  c.  127,  |  4,  26  Stat.  742.  Act  March  4,  1909,  c.  321,  t 
35  Stat.  1121. 

Notes  of  Decisions 
tee  under  f  10320,  ante.  cide  that  It  Is  counterfeit,  to  determine 

•  •■-.<■•__  .  a       that  it  was  unlawfully  In  possession  ot 

totlooallty^rhe  seizure  and  the  ^  [rom  whom  ^.^^  to  for. 
e  pursuant  to  this  statute  is  Wt  ^  and  (tM  forfeiturei  to  direPt  ^ 
.king  of  Property  without  due  what  manner  ,t  ^  be  di8poaed  of. 
of  law  withm  the  meaning  of  No  judidal  condemnation  is  necessary, 
amendment  to  the  constitution.  (1901)  23  Op.  Atty.  Gen.  458. 
feit    coin    ia   neither   property  „..    ,  7  . 

subject  of  property;    it  is  the  Wh*t  m*y  bo  S8t"d  unl"r  Matsta.— 

of  a  felonious  act,  and  outside       The   secretary   of   the  treasury   is  not 
(1901)  23  Op.  Atty.  Gen.  458,       authorized  by  law  to  seize  pictures  of 
le  proceas  of  law  required  by       coiDB-     <I8i,1>  2°  Op.  Atty.  Gen.  210. 
sndment  waa  never  designed  to  The   counterfeiting   ot  an  uncanceled 

such  rights  as  a  person  unlaw-  foreign  postage  stamp  comes  within  the 
possession  of  counterfeit  coin  meaning  of  the  phrase  "obligation  or 
re  in  it,  but  was  Intended  for  otner  •ecuritiea  •  •  •  of  any  for- 
action  of  substantial  rights  in  e'£D  government,"  in  this  section, 
roperty.     Id.  (1805)  21  Op.  Atty.  Gen.  136. 

Lithographic  prints  bearing  fae  simile 
ity  of  the  secretary  of  the  Imprints  of  canceled  postage  stamps  of 
la  general. — Under  this  sec-  foreign  countries  axe  not  liable  to  sei- 
treasury  department  has  su-  sure  under  this  section;  but  if  the  marks 
:o  seize  counterfeit  coin,  to  rie-  of  cancellation  are  imposed  by  a  scp- 
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arete  impression  upon  tbe  fac  similes  Return  of  counterfeit  or  value  of  bil- 

of  the  canceled  stamps,  tbe  apparatus  lion     contained     therein.— This    section 

for    making    such    uncanceled    stamps  does  not  authorize  the  secretary  of  tbe 

would   be   liable  to   seizure,  as   well  aa  treasury   to  return   the   counterfeit  or 

the  stamps  themselves  in  their  uncan-  the  value  of  the  bullion  it  contained  to 

celed  state.     (1908)   27  Op.  Atty.  Gen.  the  person  from  whom  such  coin  was 

125.  taken.     (1901)  23  Op.  Atty.  Gen.  458. 

§  10343.  (Crim.  Code,  §  173.)  Issue  of  search  warrant  for  suspect- 
ed counterfeits,  etc.;  forfeiture  of  seized  articles. 
The  several  judges  of  courts  established  under  the  laws  of  the 
United  States  and  United  States  commissioners  may,  upon  proper 
oath  or  affirmation,  within  their  respective  jurisdictions,  issue  a 
search  warrant  authorizing  any  marshal  of  the  United  States,  or 
any  other  person  specially  mentioned  in  such  warrant,  to  enter  any 
house,  store,  building,  boat,  or  other  place  named  in  such  warrant, 
in  which  there  shall  appear  probable  cause  for  believing  that  the 
manufacture  of  counterfeit  money,  or  the  concealment  of  counterfeit 
money,  or  the  manufacture  or  concealment  of  counterfeit  obligations 
or  coins  of  the  United  States  or  of  any  foreign  government,  or  the 
manufacture  or  concealment  of  dies,  hubs,  molds,  plates,  or  other 
things  fitted  or  intended  to  be  used  for  the  manufacture  of  counter- 
feit money,  coins,  or  obligations  of  the  United  States  or  of  any  for- 
eign government,  or  of  any  bank  doing  business  under  the  authority 
of  the  United  States  or  of  any  State  or  Territory  thereof,  or  of  any 
bank  doing  business  under  the  authority  of  any  foreign  government, 
or  of  any  political  division  of  any  foreign  government,  is  being  car- 
ried on  or  practiced,  and  there  search  for  any  such  counterfeit  money, 
coins,  dies,  hubs,  molds,  plates,  and  other  things,  and  for  any  such  ob- 
ligations, and  if  any  such  be  found,  to  seize  and  secure  the  same  and  to 
make  return  thereof  to  the  proper  authority ;  and  all  such  counterfeit 
money,  coins,  dies,  hubs,  molds,  plates,  and  other  things,  and  all  such 
counterfeit  obligations  so  seized  shall  be  forfeited  to  the  United  States. 
Act  Feb.  10,  1691,  c.  127,  i  5,  26  Stat  743.  Act  March  4,  1909,  c  321,  1 
.     173,  35  Stat  1121. 

§  10344.  (Crim.  Code,  §  174.)     Circulating  bills  of  expired  banks; 

punishment  for;  circulation  permitted. 
In  all  cases  where  the  charter  of  any  corporation  which  has  been 
or  may  be  created  by  Act  of  Congress  has  expired  or  may  hereafter 
expire,  if  any  director,  officer,  or  agent  of  the  corporation,  or  any 
trustee  thereof,  or  any  agent  of  such  trustee,  or  any  person  having 
in  his  possession  or  under  his  control  the  property  of  the  corpora- 
tion for  the  purpose  of  paying  or  redeeming  its  notes  and  obliga- 
tions, shall  knowingly  issue,  reissue,  or  utter  as  money,  or  in  any 
other  way  knowingly  put  in  circulation  any  bill,  note,  check,  draft, 
or  other  security  purporting  to  have  been  made  by  any  such  cor- 
poration whose  charter  has  expired,  or  by  any  officer  thereof,  or 
purporting  to  have  been  made  under  authority  derived  therefrom,  or 
if  any  person  shall  knowingly  aid  in  any  such  act,  he  shall  be  fined 
not  more  than  ten  thousand  dollars,  or  imprisoned  not  more  than  five 
years,  or  both.  But  nothing  herein  shall  be  construed  to  make  it  un- 
lawful for  any  person,  not  being  such  director,  officer,  or  agent  of  the 
corporation,  or  any  trustee  thereof,  or  any  agent  of  such  trustee,  or 
any  person  having  in  his  possession  or  under  his  control  the  property 
of  the  corporation  for  the  purpose  hereinbefore  set  forth,  who  has 
received  or  may  hereafter  receive  such  bill,  note,  check,  draft,  or  other 
security,  bona  fide  and  in  the  ordinary  transactions  of  business,  to  ut- 
ter as  money  or  otherwise  circulate  the  same. 

K.  S.  i  5437.    Act  March  4,  1909,  c  321,  j  114,  35  Stat  1122. 
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i.  (Crim.  Code,  §  175.)  Imitating  national-bank  notes  with 
-ertisements  thereon;  punishment  for. 

all  not  be  lawful  to  design,  engrave,  print,  or  in  any  man- 
Ice  or  execute,  or  to  utter,  issue,  distribute,  circulate,  or  use 
;iness  or  professional  card,  notice,  placard,  circular,  handbill, 
rtisement  in  the  likeness  or  similitude  of  any  circulating  note 
r  obligation  or  security  of  any  banking  association  organized 
g  under  the  laws  of  the  United  States  which  has  been  or  may 
■d  under  any  Act  of  Congress,  or  to  write,  print,  or  otherwise 

upon  any  such  note,  obligation,  or  security,  any  business  or 
ional  card,  notice  or  advertisement,  or  any  notice  or  adver- 
t  of  any  matter  or  thing  whatever.  Whoever  shall  violate 
vision  of  this  section  shall  be  fined  not  more  than  one  hundred 
or  imprisoned  not  more  than  six  months,  or  both. 
S.  |  5188.    Act  March  4,  1909,  c,  321,  |  175,  35  Stat.  1122. 

Note*  of  Decliioni 
anient    by    Indictment.— No    in-      the  only  penalty  imposed  being  "recov- 

lies  under  R.  S.  If  3708,  5183  erable  one-half  to  tbe  informer."  The 
mpilation.  jf  10345,  10347),  punishment  by  qui  tarn  action  ia  eiclu- 
t  unlawful  to  make  and  utter  sive.  l\  S.  v.  Laescki  (D.  C.  1S87)  2» 
cards  iu  tbe  likeness  of  a  gov-      Fed.  699. 

bond   or  national   bank   note; 

i.  (Crim.  Code,  §  176.)  Mutilating,  etc.,  national-bank  notes; 
lishment  for. 

ever  shall  mutilate,  cut,  deface,  disfigure,  or  perforate  with 
>r  unite  or  cement  together,  or  do  any  other  thing  to  any 
11,  draft,  note,  or  other  evidence  of  debt,  issued  by  any  nation- 
ing  association,  or  shall  cause  or  procure  the  same  to  be  done, 
:ent  to  render  such  bank  bill,  draft,  note,  or  other  evidence  of 
fit  to  be  reissued  by  said  association,  shall  be  fined  not  more 
e  hundred  dollars,  or  imprisoned  not  more  than  six  months,  or 

8.  I  518».    Act  March  4,  1900,  c.  321,  f  176,  35  Stat  1122. 
without     definite     application,       Ct.  21,  218  U.  8.  302,  54  L.  Ed.  1049. 
Fan   v.   U.   S.   (1910)  31   Sup.      30  L.  It.  A.  (N.  S.)  1176. 

'.  (Crim.  Code,  §  177.)  Imitating  securities  or  printing  ad- 
visements thereon;  punishment  for. 

all  not  be  lawful  to  design,  engrave,  print,  or  in  any  man- 
Ice  or  execute,  or  to  utter,  issue,  distribute,  circulate,  or  use, 
iiness  or  professional  card,  notice,  placard,  circular,  handbill, 
irtisement,  in  the  likeness  or  similitude  of  any  bond,  certifi- 
indebtedness,  certificate  of  deposit,  coupon,  United  States 
reasury  note,  gold  certificate,  silver  certificate,  fractional  note, 
r  obligation  or  security  of  the  United  States  which  has  been 
be  issued  under  or  authorized  by  any  Act  of  Congress  hereto- 
ssed  or  which  may  hereafter  be  passed;  or  to  write,  print,  or 
se  impress  upon  any  such  instrument,  obligation,  or  security, 
iiness  or  professional  card,  notice,  or  advertisement,  or  any 
>r  advertisement  of  any  matter  or  thing  whatever.  Whoever 
jlate  any  provision  of  this  section  shall  be  fined  not  more  than 
idred  dollars. 
S.  {  3708.    Act  March  4,  1909,  c.  321,  g  177,  35  Stat.  1122. 

t.  (Crim.  Code,  §  178.)  Issuing  notes  less  than  one  dollar; 
lishment  for. 

erson  shall  make,  issue,  circulate,  or  pay  out  any  note,  check, 
indum,  token,  or  other  obligation  for  a  less  sum  than  one 
intended  to  circulate  as  money  or  to  be  received  or  used 
of  lawful  money  of  the  United  States;    and  every  person 
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so  offending  shall  be  fined  not  more  than  five  hundred  dollars,  or 
imprisoned  not  more  than  six  months,  or  both. 

R.  A.  j  3683.    Act  March  4,  1909,  c  321,  f  178,  35  Stat  1122, 


Note*  of 
Obligations  to  pay  In  goods.— This  sec- 
tion does  not  apply  to  obligations  to 
pay  in  goods  at  a  store.  U.  S.  v.  Van. 
Auken  (1877)  96  U.  S.  306,  367,  24  L. 
Ed.   852. 

Issuance  of  passenger  tickets  by  car- 
riers.—Bridge,  railroad,  and  passenger 
railway  companies  may  issue  tickets 
good  for  one  trip,  without  violating  this 
section.  U.  S.  v.  Monongahela  Bridge 
Co.  (D.  C.  1863)  Fed.  Cas.  No.  15,- 
796. 

Issuance  of  Interest -bearing  bonds  by 
county  commissioners.  —  The  proposed 
issue  of  interest -bearing  bonds  by  the 
county  commissioners  of  Floyd  county, 
Ga.,  will  not  be  in  conflict  with  the 
banking  laws  of  the  United  States. 
(1894)  21  Op.  Atty.  Gen.  70. 

A  proposed  issue  of  interest -bearing 
bonds  by  the  county  commissioners  of 
EWd  county,  Ga.,  will  not  conflict  with 


Decisions 
tbe  banking  laws  of  the  United  States. 
Id. 
Notes  prohibited  by  statute  as  subject 

to  tax.-- No  tax.  as  auch,  is  imposed  oa 
notes  prohibited  by  this  section.  The 
violation  of  this  section  is  vindicated 
by  fine  or  imprisonment,  or  both. 
(1888)  19  Op.  Atty.  Gen.  98. 

Indictment. — Sufficiency  of  indictment 
under  Act  July  7,  1838,  c  212,  f  1,  to 
restrain  tbe  circulation  of  small  notes 
and  currency  in  tbe  District  of  Colum- 
bia. Stettiniua  v.  U.  S.  (C.  C.  1839} 
Fed.  Cas.  No.  13,387. 

Cited  without  definite  application, 
Hollieter  v.  Zion's  Co-operative  Mer- 
cantile Inst.  (1884)  4  Sup.  Ct.  263,  264, 
111  U.  S.  62,  28  I*.  Ed.  352;  Hibemia 
Savings  &  Loan  Society  v.  City  and 
County  of  San  Francisco  (1906)  26  Sup. 
Ct.  266,  267,  200  I".  S.  310,  50  I*.  Ed. 
495,  4  Ann.  Cas.  934, 


CHAPTER  EIGHT 
Offenses  against  the  Postal  Service 


'.  Conducting     post-office     without 
authority ;    penalty. 

10350.  Illegal  carrying  of  mail  by  offi- 

cials,  etc. ;    punishment  tor. 

10351.  Conveying   mail   by   private   ex- 

press; punishment  for;  de- 
livery to  post-office,  etc.,  al- 
lowed. 

10352.  Transporting      persons      unlaw-    ' 

fully  conveying  mail ;  penalty. 

10353.  Sending    letters    by   private   ex- 

press ;    penalty. 

10354.  Carrying  letters  out  of  the  mail 

over  post  routes ;    penalty. 

10355.  Carrying  letters  out  of  the  mail 

10356.  When     conveyance     by    private 

persons  is  lawful. 

10357.  Wearing  carrier's  uniform  with- 

out authority ;  punishment 
for. 

10358.  Vehicles,    etc.,    claiming    to    be 

mail  carriers ;  punishment 
for. 

10359.  Injuring   mail   bags,   etc.;    pun- 

ishment for. 

10360.  Stealing      post-office      property; 

punishment    for. 

10361.  Stealing   or   forging    mail   locks 

or  keys ;    punishment  for. 

10362.  Breaking  into  and  entering  post- 
10363.  Unlawfully    entering    post-office 

car,  etc. ;    punishment  for. 
10364.  Stealing,    secreting,    embezzling, 
etc.,     mail     matter;      punish- 
ment for. 
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10370. 
10371. 
10372. 
10373. 

10374. 

10375. 

10376. 

10377. 
10378. 


i.  Postmaster  or  postal  employee 
detaining,  destroying,  or  em- 
bezzling mail  matter;  punish- 
ment for. 

I.  Postmasters,  etc,  detaining  or 
destroying  newspapers ;  by 
other  persona ;  punishment 
for. 

.  Assaulting  mail  custodian  with 
intent  to  rob,  and  robbing 
mail;  punishment  for;  using 
weapon,  etc.,   punishment  for. 

1.  Injury  to  letter  boxes,  etc.; 
punishment  for. 

.  Deserting  the  mail ;   punishment 
for. 
Delivery  of  letters  by  master  of 

vessel ;    penalty  for  failure. 
Obstructing    the    mail ;     ponish- 


Ferryman  delaying  mail ;  pen- 
alty. 

Letters  carried  in  foreign  ves- 
sel to  be  deposited  In  post- 
office;   penalty  for  failure. 

Vessels  to  deliver  letters  at  post- 
office  before  entry;  oath;  pen- 
alty for  failure. 

Using,  etc.,  canceled  stamps; 
punishment  for ;  postal  em- 
ployees ;    other  persons. 

False  returns  by  postmasters  to 
increase  compensation ;  pun- 
ishment for. 

Collecting  unlawful  postage ; 
punishment   for. 

Unlawful    pledging    or    sale   of 
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stamps;  Inducing  purchases  to 
increase   pay ;    punishment  for. 

Palling  to  Account  for  postage 
due,  etc. ;    punishment  for. 

Issuing  unpaid --for  money  or- 
ders ;    punishment  for. 

Obscene,  etc.,  matter  un  mail- 
able ;  punishment  for  mailing 
or  taking  from  mails  to  circu- 
late. 

'.libelous  and  Indecent  matter  on 
wrappers  or  envelopes;  pun- 
ishment for  mailing. 

Lottery,  gift  enterprise,  etc.,  cir- 
culars, etc.,  not  mailable ;  pun- 
ishment for;    place  of  trial. 

}fficial  acting  as  lottery  agent; 
punishment  for, 

L'sing  mails  to  promote  frauds ; 
counterfeit  money;  punish- 
ment for. 

rising  fraudulent  fictitious  ad- 
dress;   punishment  for. 

Poisons,     explosive*,     etc.,     not 

■  mailable;  packing  permitted; 
Intend  eating  liquors;  punish- 
ment for  mailing ;  mailing  ar- 
ticles with  injur! ons  intent ; 
punishment  for. 

kmnterfeiting,  etc.,  money  or- 
ders ;    punishment  for. 

9.  (Crim.  Code,  §  179.)  Conducting  post -office  without  au- 
jri  ty ;  penalty. 

>ever,  without  authority  from  the  Postmaster-General,  shall 
or  profess  to  keep  any  office  or  place  of  business  bearing  the 
ame,  or  title  of  post-office,  shall  be  fined  not  more  than  five 
d  dollars. 

8.  |  3829.     Act  March  4,  1909,  c.  321,  f  179,  36  Stat.  1123. 
0.  (Crim.  Code,  §  180.)    Illegal  carrying  of  mail  by  officials, 
:. ;  punishment  for. 

>ever,  being  concerned  in  carrying  the  mail,  shall  collect, 
■-,  or  carry  any  letter.or  packet,  or  cause  or  procure  the  same 
lone,  contrary  to  law,  shall  be  fined  not  more  than  fifty  dol- 

■  imprisoned  not  more  than  thirty  days,  or  both. 
S.  1  3981.    Act  March  4,  1909.  c.  321,  |  180,  36  Stat.  1123. 


i.  Counterfeiting,  etc.,  postage 
stamps ;    punishment  for. 

I.  Counterfeiting,  etc.,  foreign 
stamps;     punishment   for. 

..  Inclosing  higher  in  lower  class 
matter ;    punishment  for. 

!.  Postmaster  illegally  approving 
bond,   etc. ;    punishment  for. 

!.  Submitting  false  evidence  as  to 
second-class  matter;  punish- 
ment for. 

:.  Inducing  or  prosecuting  false 
claims  for  losses ;  punishment 
for. 

>.  Misappropriating  postal  funds 
or  property;  punishment  fgr; 
prima  facie  evidence ;  depos- 
its, etc.,  permitted. 

!.  Employees  interested  in  mail 
contracts;    punishment  for. 

'.  Fraudulent  use  of  official  en- 
velopes ;    penalty. 

,  Fraudulently  increasing  weight 
of  mail ;    punishment  for. 

.  Offenses  against  foreign  mail  in 
transit;  punishment  for;  in- 
die tmeuts. 

i.  Omission  to  take  oath. 

.  Definition. 


Note*  of  Decisions 

lai!  carrier  for  hire  takes  bank  note 
a  sealed  envelope  and  delivers  then 
online   to   the   direction,   and   in   a: 


ng    package   containing    sxeou- 

l«  March  3,  1826,  |  21,  pro- 
mail   carriers   carrying   letters 

:ets,  does  not  prohibit  their 
a  package  containing  ex  eeri- 
ly.    TJ.  S.  v.  Chaloner   (D.   C, 

ed.  Caa.  No.  14,777. 

I  bank  notes  In  sealed  anvelops 

varing  the  it  me  for  hire.— The 

if  the  United  States  (Acts  11th 

.    37),   making   it   unlawful   for 

carrier   to   take   any   letter   or 

md  deliver  It  to  the  person  to 
was  sent,  does  not  apply  where 

1.  (Crim,  Code,  §  181.)    Conveying  mail  by  private  express; 
nishment  for;  delivery  to  post-office,  etc.,  allowed. 
>ever  shall  establish  any  private  express  for  the  conveyance 
:rs  or  packets,  or  in  any  manner  cause  or  provide  for  the  con- 
:e  of  the  same  by  regular  trips  or  at  stated  periods  over  any 
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the  loas  of  the  package  he  cannot  set 
up  such  statute  as  a  defense.  Dwight 
v.  Brewster  (1822)  18  Mass.  {1  Pick.) 
63,  11  Am.  Dec.  133. 

I  n  formation  .—An  Information  under 
the  act  of  1845  for  carrying  a  letter  out 
of  the  mail  need  not  negative  the  fact 
that  it  was  stamped.  1.1.  S.  v.  Tilden 
(C.  C.  1S59)  Fed.  Cas.  No.  16.623. 
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post  route  which  is  or  may  be  established  by  law,  or  from  any 
city,  town,  or  place,  to  any  other  city,  town,  or  place,  between  which 
the  mail  is  regularly  carried,  or  whoever  shall  aid  or  assist  therein 
shall  be  fined  not  more  than  five  hundred  dollars,  or  imprisoned  not 
more  than  six  months,  or  both:  Provided,  That  nothing  contained  in 
this  section  shall  be  construed  as  prohibiting  any  person  from  receiv- 
ing and  delivering  to  the  nearest  post-office,  postal  car,  or  other  au- 
thorized depository  for  mail  matter,  any  mail  matter  properly  stamped. 
It.  S.  i  3082.  Act  March  S,  1S70.  c.  ISO,  |  1,  20  Stat.  350.  Act  March  4, 
1909,  c  321,  |  181,  86  Stat  1123. 

Nottti  of  Decision* 

towns,  for  receiving,  conveying,  and  de- 
livering of  letter*  by  carriers  to  be  ap- 
pointed by  him.  Blackbam  v.  Gresham 
(C.  C.  1883)  16  Fed.  608. 

The  streets  of  New  York  City  being 
post  routes,  R.  8.  I  3982  {embodied 
herein),  providing  that  do  person  shall 
cause  or  provide  for  the  conveyance 
of  lettera  or  packets  by  regular  trips 
over  any  post  route,  imposes  a  penalty 
upon  persons  making  provision  by  ex- 
press or  otherwise  for  a  deliver?  of  let- 
ters by  regular  trips  or  at  stated  pe- 
riods. U.  S.  v.  Easson  (D.  C.  1883)  13 
Fed.  500. 

3.  Setting  up  of  post  by  railroad  or 
steamboat  ssrvloo—  The  setting  up  of  a 
post  by  railroad  or  steamboat  service 
is  not  setting  up  a  foot  post,  within 
Act  1827,  |  3.  U.  S.  v.  Kimball  (D.  C. 
1844)  Fed.  Cas.  No.  15,631. 


1.  Const!  tutlonsll  It. 

J.  'Toil  routes"  within  statute. 

I.  (Suiting  up  of  post  by  railroad  or  steam- 
boat service. 

i.  Postmaster  general's  order  ss  establlah- 

I.  Carriage    of    letters,    package*,    ate,   la 

I.  Deliveries    'by    regular    trips    and    at 


8.    Carriage  ol  letters  by  passengers. 
>.    Carriage  ot  letters  In  eipresa  car. 

10.  Carriage  ot  letters  In  city  wherein  i 

deliver/  has  not  been   established. 

11.  Transportation      of      matter-    exclu 


14.    Bull 


penalty. 


1.  Constitutionality.— While  congress 
has  full  constitutional  power  to  reserve 
to  the  postal  department  a  monopoly 
of  the  business  of  receiving,  transmit- 
ting, and  delivering  mails,  and  in  the 
exercise  of  such  right  may  enact  such 
rules,  regulations,  and  laws  as  will  ef- 
fectively preserve  its  monopoly  and  pre- 
scribe fines,  penalties,  forfeitures,  and 
punishments  therefor,  yet  this  monop- 
oly is  intended  to  extend  only  to  letters, 
packets  of  letters,  and  the  like  raailaUe 
matter;  and  congress  has  never  at- 
tempted to  eitend  its  monopoly  to  the 
transportation  of  merchandise  In  par- 
cels weighing  less  tban  four  pounds, 
nor  to  prohibit  private  express  compa- 
nies making  regular  trips  over  estab- 
lished post  routes  from  engaging  in  the 
business  of  carrying  such  parcels  for 
hire.  Williams  v.  Wells  Fnrgo  &  Co. 
Express  (1910)  177  Fed.  362,  101  C.  C. 
A.  328,  35  L.  R.  A.  IN.  S.)  1034,  21 
Ann.  Cub.  600. 

The  postal  law  of  1845,  prohibiting 
tbe  establishing  of  private  expresses, 
held  constitutional.  U.  S.  v.  Thomp- 
son (D.  C.  1840)  Fed.  Cas.  No.  16,489. 

2.  "Post  roates"  within  atatuts— Up- 
on reference  to  pre-existing  legislation 
it  is  made  clear  that  letter  carriers' 
routes  are  to  be  considered  post  routes, 
within  the  meaning  of  U.  S.  S  39S2  (em- 
bodied herein),  providing  that  no  person 
shall  cause  or  provide  for  the  convey- 
ance of  letters  or  packets  by  regular 
trips  over  any  post  route.  By  Act 
March  8,  1851,  g  10  (9  Stat,  501),  the 
postmaster  general  was  empowered  to 
establish  post  routes  within  cities  and 
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4.  Postmaster  general's  order  a*  es- 
ttbllshlnu  post  roads,— An  order  ot  the 
postmaster  general  declaring  the  streets 
of  a  city  to  be  post  roads  does  not 
make  them  so,  within  the  act  of  1827,  or 
render  the  business  of  private  letter 
carriers  therein  unlawful.  U.  S.  v. 
Kocbersperger  (C.  C.  1860)  Fed.  Cs*. 
No.  15.541. 

5.  Carriage  of  letters,  packages,  ato- 
In  oensral.— Act  March  2,  1827,  f  3,  and 
Act  March  3,  1845,  f  9,  prohibit  the 
business  of  private  letter  carriers  on 
mail  routes,  but  not  within  the  limits 
of  a  post  town.  II.  S.  v.  Kochersperger 
(C.  C.  18t>0)   Fed.  Cas.  No.  15,541. 

It  is  not  unlawful  for  an  express  com- 
pany to  carry  with  a  money  letter  or 
puck  age  an  unstamped  letter  of  ad- 
vice concerning  such  money.  Act  March 
3,  1845,  5  9.  U.  S.  v.  United  States 
Exp.  Co.  <C.  C.  1869)  Fed.  Cas.  No. 
16,602. 

The  carrier  of  letters  by  private  ex- 
press, in  a  package,  is  not  liable  to  the 
penalty  under  the  act  of  1826,  unless 
he  knew  that  the  package  contained 
letters,  1.1.  S.  v.  Adams  (D.  C.  1843) 
Fed.  Cas.  No.  14,421. 

The  carrying  of  letters,  though  with- 
out distinct  compensation,  which  are 
not  in  tbe  form  of  receipts,  etc,  is  a 
violation  of  the  law.  U,  S.  v.  Thomp- 
son (D.  C.  1846)  Fed.  Cas.  No.  16,489. 

Tbe  transmission  by  a  private  express 
of  letters,  packages,  etc.,  over  mail 
routes,  is  a  violation  of  Act  March  3, 
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J4,  and  Act  March  2,  1827,  c. 

the    district   attorney    should 

to     prosecute    the     offenders. 

Op.  Atty.  Gen.  159. 
not  competent  tor  any   state 

vehicle  which  regularly  per- 
ips  on  a  post  road,  or  on  a 
allel  to  a  post  road,  to  convey 
nor  may   such   conveyance  be 

any  packet  boat  or  other  ves- 
i  regularly  plies  on  a  water  de- 
i  be  a  post  road,  eicept  in  re- 

the  letters  that  may  relate  to 

0,  or  some  part  thereof,  trans- 
jy  snch  packet  boat  or  other 
(1843)  4  Op.  Atty.  Gen.  276. 
Iwsrie*  "by  regular  trips  and  at 
periods."— The  defendant,  the 
or  of  Hussey's  Express,  main- 
corps  of  messengers  employed 

;t  letters  daily  from  the  offices 
customers,    prepaid    by   private 

sold  beforehand  for  that  pur- 
,  take  the  letters  as  collected 
entral  office,  there  sort  over  all 

received,  make  them  up  into 
•s,  and  dispatch  them  by  mes- 
,  from  once  to  thrice  daily. 
inch  deliveries  were  not  by 
ager  employed  for  the  particu- 
asion  only,"  but  were  deliveries 
gular   trips    and    at   stated    pe- 

within  the  meaning  of  R.  S.  1 
embodied  herein),  for  which  the 
int  was  liable  to  the  statutory 
"ij.It,  Easson  (D.  C.  1883) 

1.  500. 

■aoket"  within  etatute^-The 
packet,"  as  used  in  R.  9.  I  3982 
lied  herein),  prohibiting  the  ee- 
rnent  of  any  private  express  for 
nveyance  of  letters  or  packets 
ost  routes,  is  limited  to  its  orig- 
neaning    throughout    the    postal 

cover  only  a  written  communl- 
of  four  or  more  sheets,  which 
t  March  2,  1827,  c.  61.  I  5,  * 
238,  was  required  to  pay  quad- 
postage,  and  does  not  include  a 
•t  of  merchandise"  not  exceeding 
ounda  sent  by  mail.  Williams  v- 
Fargo  ft.  Go.  Eipress  il910>  177 
S2, 101  C.  C.  A.  328,  35  L,  R.  A- 
.)  1034.  21  Ann.  Cas.  699. 
arrlege  of  letters  by  passenger*, 
proprietor  of  a  pout  road  is  not 
for  the  penalty  (Act  March  3, 
I  19),  where  letters  are  earned 
his  line  by  a  passenger  without 
nowledge.  V.  S.  t.  HaU  (C.  C. 
Ted  Cas.  No.  15,281;  Same  v. 
all  (D.  C.  1844)  Fed.  CM,  No. 
1-  Same  v.  Pomeroy  (D.  C.  1844) 
Cas.  No.  16.065. 

i  owner  of  the  line  is  liable  where, 
iblic  advertisement,  be  haa  notice 
le  fact  that  certain  persons  or 
a  are  thus  sending  letters;  and  in 
case  the  persons  employing  the 
■«  are  liable,  under  Act  March  3, 
I  24.  U.  S.  v.  HaU  (C.  0. 1844) 
Cas.  No.  15,281. 


9.  Carriage  of  letters  la  express  car. 
—An  expressman  conveying  letters  in 
an  express  car  is  punishable,  under 
Act  1825,  c.  275.  D.  8.  v.  Gray  (D.  G 
1840)  Fed.  Cas.  No.  16,253. 

ID.  Carriage  of  letters  In  nty  where- 
in free  delivery  haa  not  bean  estab- 
lish ad  ^-The  citizens  of  the  city  of 
Davenport.  Iowa,  are  not  prohibited  by 
the  act  Jons  8,  1872,  c.  335,  from  em- 
ploying a  private  dispatch  company  to 
carry  and  deliver,  within  the  city  lim- 
its, sealed  letters  on  which  no  United 
States  postage  has  been  paid;  it  ap- 
pearing that  the  free  delivery  of  mail 
matter  has  not  been  established  there, 
and  that,  accordingly,  the  streets  of 
the  city  are  not  post  routes.  (1871) 
13  Op.  Atty.  Gen.  481;  U872)  14  Op. 
Atty.  Gen.  152. 

II.  Transportation  of  matter  exceed- 
ed from  the  mnlls.-Wheu  printed 
matter  is  excluded  from  the  mails,  its 
transport Htion  in  any  other  way  can- 
not be  forbidden  by  congress.  It  does 
not  possess  the  power  to  prevent 
transportation  in  other  ways,  as  mer- 
chandise, of  matter  which  it  excludes. 
Ex  parte  Jackson  (1877)  96  TJ.  S.  727, 
733,  735,  24  L.  Ed.  877. 

12.  Liability  under  former  law  of 
persons  procuring,  advising,  and  asslit- 
Ing^-Act  March  3,  1825,  c.  64,  |  24, 
providing  that  every  person  who  from 
end  after  the  passage  of  that  act  shall 
procure  and  advise  or  assist  in  the  acts 
or  crimes  forbidden  therein  shall  be 
punished  the  same  as  the  actual  per- 
petrators, does  not  embrace  the  of- 
fense denounced  by  Act  March  2., 
1827,  c.  61,  |  3,  providing  that  no  per- 
son other  than  the  post  master  gen- 
eral shall  set  up  any  post  for  convey- 
ance of  letters,  etc.  (1844)  4  Op. 
Atty.  Gen.  311. 

13.  Remedies  of  poet  office  depart- 
ment.—Letters  transported  on  the  mail 
routes  by  private  carriers  cannot  be 
charged  with  postage.  Nor  is  it  com- 
petent to  detain  a  carpet  bag  contain- 
ing letters  carried  on  a  mail  route 
contrary  to   law.      (1844)   4  Op.  Atty. 


(Jen.  349. 

All  that  the  post  office  department 
can  do  is  to  enforce  the  penalties  to 
which  all  unauthorised  carriers  of  let- 
ters are   subjected.     Id. 

14.  Suit  for  penalty.— Rev.  St.  f  3982 
(embodied  herein),  prohibits  the  es- 
tablishment of  a  private  expresB  for 
the  conveyance  of  letters  or  packets 
over  any  post  road,  and  provides  that 
any  person  violating  the  section  shall 
be  liable  to  a  penalty  of  $150  fur  each 
offense;  R.  S.  1  4059,  ante,  ,  7008,  de- 
clares that  all  penalties  imposed  for  a 
violation  of  law  affecting  the  post  of- 
fice department  shall  be  recoverable  one 
half  to  the  use  of  the  person  informing 
and  prosecuting  the  same  and  the  oth- 
er half  to   the   use  of   the   post  office 
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department;    but    R.    S.    f    91ft,    ante,  the  name  of  tbe  United  States.     Wi 

IMS,  constituting  part  of  the  act  reg-  liama   v.   Wells   Fargo   &  Co.  Eipret 

ulating    procedure    in    federal    oourta,  (1910)  177  Fed.  352,  101  C.  C.  A.  32J 

commands   that   all   suits    for   the   en-  35  L.  K.  A.  (N.  8.)  1034,  21  Ann.  Cai 

forcement   of  a    penalty   arising   under  690. 

the  postal  laws  shall  be  brought  in  tbe  _,,   .        „.    _.      ,  _   ,,             „    ,. 

name  of  the  United  Statee.    Held,  that  Cited     without    definite    appllcatlai 

a  suit  to  recover  a  penalty  for  the  al-  Lew"  Pubbahing  Co.  v.  Morgan  (1913 

leged  violation  of  R.   8.   I  3982   could  33  Sup.  Ct.  867,  229  U.  8.  288,  67  1 

not  be  brought  bv  a  private  prosecutor,  Ed.    1190;    Commerford   v.   Tbomptc 

bnt   was   maintainable   only   bv  and   In  (C.   C.   1880)  1  Fed.  417,  419. 

§  10352.  (Crim.  Code,  §  182.)  Transporting  persons  unlawful! 
conveying  mail;  penalty. 
Whoever,  being  the  owner,  driver,  conductor,  master,  or  oth< 
person  having  charge  of  any  stagecoach,  railway  car,  steamboa 
or  other  vehicle  or  vessel,  shall  knowingly  convey  or  knowing! 
permit  the  conveyance  of  any  person  acting  or  employed  as  a  privai 
express  for  the  conveyance  of  letters  or  packets,  and  actually  in  po 
session  of  the  same  for  the  purpose  of  conveying  them,  contrary  1 
law,  shall  be  fined  not  more  than  one  hundred  and  fifty  dollars. 

B.  S.  |  3983.    Act  Harcb  4,  1909,  c.  321,  |  182,  3D  Stat.  1124. 
§  10353.  (Crim.  Code,  §  183.)     Sending  letters  by  private  express 
penalty. 
Whoever  shall  transmit  by  private  express  or  other  unlawf 
means,  or  deliver  to  any  agent  thereof,  or  deposit  or  cause  to  1 
deposited  at  any  appointed  place,  for  the  purpose  of  being  so  tran 
mitted,  any  letter  or  packet,  shall  be  fined  not  more  than  fifty  dollar 
R.  8.  f  3984.    Act  March  4,  1909,  c.  321,  (  183,  30  Stat.  1124. 
Votes  of  Deolsdoas 
See   notes   under   f   10351,   ante. 

§  10354.  (Crim.  Code,  §  184.)  Carrying  letters  out  of  the  mail  ov 
post  routes;  penalty. 
Whoever,  being  the  owner,  driver,  conductor,  master,  or  oth 
person  having  charge  of  any  stage-coach,  railway  car,  steambo; 
or  conveyance  of  any  kind  which  regularly  performs  trips  at  statt 
periods  on  any  post  route,  or  from  any  city,  town,  or  place  to  ai 
other  city,  town,  or  place  between  which  the  mail  is  regularly  ca 
ried,  and  which  shall  carry,  otherwise  than  in  the  mail,  any  lette 
or  packets,  except  such  as  relate  to  some  part  of  the  cargo  of  sw 
steamboat  or  other  vessel,  to  the  current  business  of  the  carrier, 
to  some  article  carried  at  the  same  time  by  the  same  stage-coac 
railway  car,  or  other  vehicle,  except  as  otherwise  provided  by  la 
shall  be  fined  not  more  than  fifty  dollars. 

R.  S.  1  3985.     Act  March  4,  1909,  c.  321,  1  184,  35  Stat  1124. 

Notes  of  Decision* 

1.    Purpose  of  statute.  IL    Different    companies    of    association 


4.    Rights   of   railroad    computes   In   fen-  13.    Steamboat     carrying    letter    contain 
er&l.  banknotes,    and    relating   only   to 

R.    Right  of  railroad   companies   to  set  up  mission   thereof, 

"common  right."  14.    Persona  liable. 

I.    Carriage  of  letters  between  officers  and 

members  of  railroad  employes  relief  I-  Purpose  of  statute. — Congress 

T.    letters  neither  written  by,  nor  address-  carriers    themselves,    and    particula 

ed  to,  company.  corporate  carriers,  to  carry  their  o 

8.    Carriage  of  lettera   between   connecting  meBHI,geB,    which    I 


lines  of  railroad  company^  limited  to  their  own  business.      <19I 

Letters    between    connecting    lines    of  „„    *         .            _  "     ,„_ 

different  companies.  28  °P-  AttT-   Qm-  °°'- 

Letters   of  telegraph    superintendent   to  By   this  section  congress  intended 

station  agent  and  telegraph  operator,  adopt  rather  than  set  asido  the  op 
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Attorney     General     Harmon 

21  Op.  Atty.  Gen.  394).     Id. 
nstructlon  In  general. — This  sec- 
.d  5  7476,  ante  with  regard  to 
i-Uge  of  letters  by  other  than 
nent   agencies   are  not  in  dero- 

of  common  right.  They  are 
•  laws,  and  are  not  to  be  strict- 
trued,  though  they  impose  pen- 

(1888)  21  Op.  Atty.  Gen.  394. 
arrant  business"  within  stat- 
jeneril.— Where  a  state  by  val- 
awful  authority  requires  a  eom- 

rrier  to  furnish  reports  rela- 
its  traffic,  the  fulfillment  of  the 
.us  imposed  constitutes  a  part 
current  business  of  the  carrier, 
se  reports  may  be  carried  out- 
!  mail  without  payment  of  post- 
nsistently    with    the    provisions 

section.  (1910)  28  Op.  Atty. 
7. 

ent  business,"  within  the  me  a  ti- 
the statute,  is  presumably  any 
i  of  the  carrier  when  it  cornea 

uch   a  way  as  to  call  for  cur- 

mmunicatic.n.  (1910)  28  Op. 
ien.   537;    (1912)    29  Op.   Atty. 

ihU  of  railroad  com  panto*  la 

— A  railroad   company   has   the 

carry  outside  of  the  mails  and 
government   stamped   envelopes 

and  packets  relating  to  the 
<  of  the  railroad  on  which  they 
■ried,  but  It  has  no  right  to 
rt  letters  for  a  'third  person. 
;bt  includes  letters  written  and 

the  officers  and  agents  of  the 
company    which    carries    and 

them,  about  its  business,  and 
nly.  They  may  be  letters  to 
of  ita  officers  and  agents,  to 
f  connecting  lines,  or  to  any 
;,  so  long  as  no  other  carrier 
tes.      (1896)  21  Op.  Atty.  Gen. 

iht  of  railroad  companies  to  set 
nmon  right." — Railroad  eompa- 
inut  set  up  any  "common  right" 
the  conditions  which  the  law 
rates  in  their  contracts  with 
(1896)  21  Op.  Atty. 


rrlage  of  istters  between  olH- 
1  member*  of  railroad  employes 
ssoclatlon.— The  Erie  Railroad 
y  has  the  right  under  this  see- 
transport  over  its  lines,  other- 
an  in  the  mail,  letters  written 
secretary  of  the  Erie  Employes' 
Association,  an  organization 
id  of  officers  and  employes  of 
lroad,  to  the  railroad  company, 
not  transport  letters  written  by 
cers  of  said  relief  association 
nembers.  (1912)  29  Op.  Atty. 
& 

Iter*  neither  written  by  nor  nd- 
to,  company. — Any  company, 
officer  or  employe  thereof,  ear- 
ners which  are  neither  written 


g  10354 

by  that  company  nor  addressed  to  it, 
ia  liable  to  the  penalties  imposed  by 
law.      (1896)   21   Op.   Atty.   Qen.   395. 

8.  Carriage  of  letters  between  con- 
necting lines  of  railroad  company.— A 
railroad  company  may  not  carry  letters 
from  one  of  its  connecting  lines  to 
another  although  they  relate  to 
through  business  over  the  lines  of  all. 
Such  letters  do  not  "relate  to  its  busi- 
ness" within  the  meaning  of  the  postal 
regulations.  (1896)  21  Op.  Atty.  Gen. 
395. 

Letters  of  a  company,  addressed  to 
officers  or  agents  of  a  connecting  line 
on  company  business  and  delivered  to 
an  agent  of  the  latter  at  the  point  of 
connection,  may  be  carried  by  the  lat- 
ter to  any  point  on  ita  line,  because 
such  letters  become  its  own  on  receipt 
by  any  one  of  its  agents.     Id. 

9.  Letters  between  connecting  lines  ef 
different  companies.— The  denial  of  the 
right  of  railroad  companies  to  carry  let- 
tera  between  otber  companiea  with 
whose  lines  their  own  connect  applies 
also  to  the  carrying  of  letters  by  rail- 
road companies,  for  companies,  corpo- 
rations,  or  private  individuals,  operating 
car  lines,  transportation  lines,  hotels, 
restaurants,  or  any  class  of  business 
that  may  either  be  connected  with  or 
not  connected  with  the  railroad  proper. 
(1896)  21  Op.  Atty.  Gen.  396. 

A  railroad  company  may  not  carry 
letters  from  one  of  ita  connecting  lines 
to  another  although  they  relate  to 
through  business  over  the  lines  of  all. 
Such  tetters  do  not  "relate  to  its  busi- 
ness" within  the  meaning  of  the  postal 
regulations.     Id. 

10.  Letters  of  telegraph  superintend- 
ent to  station  agent  end  telegraph  op- 
orator. — Letters  of  telegraph  superin- 
tendent, written  to  a  station  agent  and 
telegraph  operator,  held  witbin  excep- 
tions of  this  section  prohibiting  the  car- 
riage of  letters  otherwise  than  in  the 
mails,  except  such  aa  relate  to  freight 
or  the  current  business  of  the  carrier. 
U.  S.  v.  Erie  R.  Co.  (1915)  35  Sup.  Ct 
193,  235  U.  S.  513,  59  L.  Ed.  335. 

11.  Different  companies  of  associa- 
tion Of  railroads.— The  different  com- 
panies of  an  association  of  railroads, 
which  is  without  corporate  or  legal  ex- 
istence, formed  for  the  purpose  of 
weighing  carload  shipments  moving 
over  the  lines  of  the  railroads  that  are 
members  of  the  association,  should  be 
treated  as  separate  organizations  in 
their  relation  to  the  mail  service,  and 
their  right  to  send  letters  without  pay- 
ment of  postage  is  not  extended  by  thia 
section.     (1910)  28  Op.  Atty.  Gen.  537. 

12.  Distinct  corporations  merged  In 
one  system  of  railways. — Companies 
which  are  distinct  corporations,  but 
have  been  merged  into  one  system  of 
railways,  are  limited  in  their  right  to 
carry  letters  outside  the  mail  without 
payment  of  postage  to  the  distinct  cor- 
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prorations  composing  the  system.    Thus,  Act  Marcb  3,  1825,  c.  64,  I  19,  prov 

one  such  company  may  carry  Its  own  Ids  that  no  stage  or  other  vehicle  wh 

letters   addressed   to   another   company  regularly  perforins  trips  on  a  post  to 

to  the  point  ot  connection  and  deliver  or  parallel  road,  shall  convey  letle 

them,  and  the  second  company  may  car-  nor  shall  any  packet  boat  or  other  v 

ry  them  to  any  point  on  its  lines,  but.  sel  regularly  plying  on  water  declare 

the  latter   could   not   act  as  an   inter-  post   road,    except    such   aa    relate 

vening  company,  and  carry  and  deliver  some  part  of  the  cargo,  is  liable  to 

letters  written  by  the  first  company  to  penalty  thereby  incurred  by  the  own 

a  third  company,  although  the  latter  be-  of  stages,  or  persons  having  charge 

longed  to  the  same  system.     (1910)  28  stages  or  other  vehicles,  packet  bot 

Op,  Atty.  Gen.  637.  or  other  vessels  therein  described;  I 

■  1    o.        i  ,         .-+*.  >  person  paying  for  the  transportat 

3.  Steamboat    cari-ylno    latter    nan-  rf  a  Whr  b    Bllch  8ta       ,e88eU  e 

tain  nfl  bank  notes  and  relating i  on  y  to  fc  Bn  sider  ^  abettor  ^^  gKt 

,7""™hr™Um,D'  Sk11.1.0'  24  fwaot     C1844)  4  Op.  Atty.  G 

13,   p.   738,   forbidding  a  steamboat  to  311 

carry  letters  not  relating  to  its  cargo i  or  ^^  ^e  owner  ol  ^  une  u  not 

some  article  conveyed,  does  not  prohibit  able  ^^  Act  ^^  3   1825   j  19 
it  from  taking  a  letter  containing  bank  ^  k   mcurred,   under   section 

notes,  if  .ts  contents  relate  only  to  their  b     tbe  Q  who  ,„,„,„  Bucn  lett( 

i,  and  it  ia  to  be  persumeo  that  tj.   B.  v.  Hall   (C.  O.  1844)   Fed.  C 

nts   does   relate   only   thereto,  No-   1B281.    g^   T_  K^b,])    (D. 

where    no    evidence    thereof    is    given.  10441   p^i    (?as.  No    is  531 

Cbout,..  ,.  Ttt  St  A»,h„,  (1847)  11  ™«   ™,  J. ?2m«Si  P.r.o. 

Mo,  £8S.  company  Bending  letters   to  be  can 

14.  Persons      Hible.— Every      person  contrary  to  law  is,  it  seems,  also  lial 

who  aids  and  abets  in  the  violation  of  (1896)  21  Op.  Atty.  Gen.  390. 

§  10355.  (Crim.  Code,  §  185.)  Carrying  letters  out  of  the  mail 
vessels;  punishment  for. 
Whoever  shall  carry  any  letter  or  packet  on  board  any  ves 
which  carries  the  mail,  otherwise  than  in  such  mail,  except  as  oth< 
wise  provided  by  law,  shall  be  fined  not  more  than  fifty  dollars, 
imprisoned  not  more  than  one  month,  or  both. 

E.  8.  f  3986.  Act  March  4, 1909,  c.  321,  j  185,  36  Stat.  1124. 
§  10356.  (Crim.  Code,  §  186.)  When  conveyance  by  private  p> 
sons  is  lawful. 
Nothing  in  this  chapter  shall  be  construed  to  prohibit  the  cc 
veyance  or  transmission  of  letters  or  packets  by  private  hands  wii 
out  compensation,  or  by  special  messenger  employed  for  the  p 
ticular  occasion  only. 

B.  8.  %  3992.    Act  March  4,  1909,  c.  321,  f  186,  315  Stat.  1124. 
Notes  of  Decisions 
Meaning  of  "prlvats  hands."— Tbe  ex-       obligation  of  railroads  to  carry  left 
pression   "private   hands,"   in   II,    3.   f       for  each  other  to  remotely  connect 
3992   (embodied  herein),  waa  intended      lines  would  amount  to  "compensati 
to  cover  all  except  common  carriers  on       within    the    meaning    of    tbe    atati 
post   routes.      Neither   tbe    latter   nor       (1896)  21  Op.  Atty.  Gen.  899. 
their   employes   can    be    considered    as  Cited     without     definite     applleatl 

"private  hands"  under  this  section,  and,       U.  IS.  v.  Easson   (D.  O.  1883)   18  I 
if  they  could  be,  the  express  or  implied       090,  591. 

§  10357.  (Crim.  Code,  §  187.)     Wearing  carrier's  uniform  with< 

authority ;  punishment  for. 
Whoever,  not  being  connected  with  the  letter-carrier  branch 
the  postal  service,  shall  wear  the  uniform  or  badge  which  may 
prescribed  by  the  Postmaster-General,  to  be  worn  by  letter  c 
riers,  shall  be  fined  not  more  than  one  hundred  dollars,  or  impi 
oned  not  more  than  six  months,  or  both. 

R.  S.  I  3867.    Act  Marcb  4,  1909,  c.  321,  |  187,  30  Stat.  1124. 
§  10358.  (Crim.  Code,  §  188.)     Vehicles,  etc.,  claiming  to  be  it 

carriers ;  punishment  for. 
It  shall  be  unlawful  to  paint,  print,  or  in  any  manner  to  pi; 
upon  or  attach  to  any  steamboat  or  other  vessel,  or  any  car,  sta; 
coach,  vehicle,  or  other  conveyance,  not  actually  used  in  carry) 
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til,  the  words  "United  States  Mail,"  or  any  words,  letters, 
racters  of  like  import;  or  to  give  notice,  by  publishing  in  any 
iper  or  otherwise,  that  any  steamboat  or  other  vessel,  or  any 
tge-coach,  vehicle,  or  other  conveyance,  is  used  in  carrying  the 
^hen  the  same  is  not  actually  so  used;  and  every  person  who 
iolate,  and  every  owner,  receiver,  lessee,  or  managing  operator 
',  who  shall  cause,  suffer,  or  permit  the  violation  of  any  provi- 
:  this  section,  shall  be  liable,  and  shall  be  fined  not  more  than 
jusand  dollars,  or  imprisoned  not  more  than  two  years,  or  both. 
S.  I  3070.     Act  March  4,  1900,  c  321,  |  188,  35  Stat.  1124. . 

9.  (Crim.  Code,  §  189.)    Injuring  mail  bags,  etc. ;  punishment 

r. 

jever  shall  tear,  cut,  or  otherwise  injure  any  mail  bag,  pouch, 
er  thing  used  or  designed  for  use  in  the  conveyance  of  the 
>r  shall  draw  or  break  any  staple  or  loosen  any  part  of  any 
hain,  or  strap  attached  thereto,  with  intent  to  rob  or  steal  any 
iaii,  or  to  render  the  same  insecure,  shall  be  fined  not  more 
/e  hundred  dollars,  or  imprisoned  not  more  than  three  years,  or 

8.  f  5476.    Act  March  4,  1000,  c  321,  |  180,  36  Stat.  1124. 
Notes  of  Doolaloiu 

et  oil  en  set. — Each  successive  bags,  is  a  distinct  offense,  punishable 
into  different  mail  bags  with  in.  under  this  section.  libeling  v.  Morgan 
steal  the  mail  therefrom  by  one  (1915)  35  Sup.  Ct.  710,  237  U.  S.  626, 
s  successive);  a  number  of  such       50  1..  Ed.  1151. 

0.  (Crim.  Code,  §  190.)  Stealing  post-office  property;  pun- 
iment  for. 

lever  shall  steal,  purloin,  or  embezzle  any  mail  bag  or  other 
ty  in  use  by  or  belonging  to  the  Post-Office  Department,  or 
ppropriate  any  such  property  to  his  own  or  any  other  than 
>per  use,  or  shall  convey  away  any  such  property  to  the 
uce  or  detriment  of  the  public  service,  shall  be  fined  not  more 
*io  hundred  dollars,  or  imprisoned  not  more  than  three  years, 
l. 

&  |  M75.    Act  March  4,  1000,  c.  321,  I  100,  36  Stat  1124. 
Note*  of  Decisions 

Ins    and    entering,    and    larceny  —  Conviction  ot  different  offense*. 

Bry—  Distinct  offenses.— Persona  — One   indicted   in   one   count   (or   vio- 

b  tumps  and  postal  funds  from  lation  of  R,  8.  |  5478,  post,  8   10362, 

>fflce  after  breaking  commit  two  and  in  another  count  for  a  violation  of 

offenses  which  may  be  separate-  H.  S.  55  5450,  5475   (this  compilation, 

ed  and  punished,  under  this  sec-  ||  10213,  10360),  may  be  convicted  of 

d    $    10362,    post.      Morgan   v.  the   offense  charged  in  tbe  first  count 

(1915)  35  Sup.  Ct.  712,  237  D.  without    a    conviction    of    the    offense 

50  L.  Ed.  1153.  charged  in  tbe  second  count,  or  may  be 

try  Into  a  postmaster's  room  in  convicted  of  the  offense  charged  in  the 

t  office  building,  and  a  theft  of  second   count  without  a   conviction   of 

stamps  by  opening  the  locked  the  offense  charged  in  the  first  count, 
i  which  they  were  kept,  cooed-  and  sentence  may  be  imposed  accord- 
forcible  breaking  and  entry  into  ingly.  Munson  v.  MeClaughry  (1912) 
iffice  in  a  part  of  the  post  office  19S  Fed.  72,  117  C.  C.  A.  180,  42  L. 
.  punishable  under  R.  8.  g  5478,  E.  A.  (N.  S.)  302. 

10362.     Breaking   into   such  a  A  defendant  cannot  be   convicted   of 

rith   the   Intent   to   commit   lnr-  breaking  and  entering  a  post  office  with 

id  the  actual  stealing  of  stamps,  intent  to  commit  larceny,  and  also  of 

ite  separate  offenses  under  R.  S.  committing  the  larceny,  where  both  acta 

5,    5478    (this    compilation,    51  were  committed  at  the  same  time  and 

10362),  but  when  both  are  parts  as  a  continuous   transaction.     O'Brien 

<ame  transaction,  a  single  count  v.  McClaugliry  (1913)  200  Fed.  816,  126 

these  facts  is  not  fatally  bad;  C.  C.  A.  540. 

'  objection  thereto  is  a  question  Sentence      and      punishment.— A 

(ice  not  sufficient  to  prevent  re-  sentence  under  R.  8.  g  5475  (embodied 

of   the   prisoner   to   tbe   proper  herein),   for   stealing   post   ofliee   prop- 

>r  trial     U.  S.  v.  Xennie  (D.  a  erty,   or   under   R.   S.   |   5478,   post,   f 

'4  Ted.  221.  10362,  lor  breaking  and  entering  a  post 
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office,  is  fatally  defective,  unless  it  im-  10362),  and  wai  sentenced  to  separ 

poses  imprisonment  "at  hard  labor,"  as  punishments,  the  sentence  for  Ian: 

required  by  each  section.     Sorenson  v.  was  void,  so  that,  after  defendant 

U.  S.  (1909)  168  Fed.  785,  94  C.  C.  A.  satisfied  ths  sentence  for  burglary. 

181.  was  entitled  to  release.    Munson  v.  ', 

Where    defendant    was    convicted  .of  C  laugh  ry    (1912)   198  Fed.  72,  117 

burglary  of  a  post  office  building  with  C.  A.  180,  42  L.  R.  A.  (N.  8.)  302. 
intent  to  commit  larceny,   and   of   lar- 
ceny committed  at  the  same  time  and  Cited     without     definite     appllcat 

as   a  part  of  a   continuous  act,  under  In  re  Lange  (1873)  IS  Wall.  163,  : 

separate  counts  of  the  same  indictment,  21  I*.  Ed.  872  (in  dissenting  opiniot 

pursuant  to  It.  S.  If  6456.  5470,  5478  GlifTorfl,  J.) ;  Anderson  v.  Moyer  (D 

(this     compilation,    ft     10213,     10360,  1912)  193  Fed.  499. 

§  10361.  (Crim.  Code,  §  191.)     Stealing  or  forging  mail  locks 
keys ;  punishment  for. 

Whoever  shall  steal,  purloin,  embezzle,  or  obtain  by  any  fa 
pretense,  or  shall  aid  or  assist  in  stealing,  purloining,  embezzlii 
or  obtaining  by  any  false  pretense,  any  key  suited  to  any  lock  adop 
by  the  Post-Office  Department  and  in  use  on  any  of  the  mails  or  b; 
thereof,  or  any  key  to  any  lock  box,  lock  drawer,  or  other  authori; 
receptacle  for  the  deposit  or  delivery  of  mail  matter ;  or  whoever  si 
knowingly  and  unlawfully  make,  forge,  or  counterfeit,  or  cause  to 
unlawfully  made,  forged,  or  counterfeited,  any  such  key,  or  shall  h; 
in  his  possession  any  such  mail  lock  or  key  with  the  intent  unit 
fully  or  improperly  to  use,  sell,  or  otherwise  dispose  of  the  same, 
to  cause  the  same  to  be  unlawfully  or  improperly  used,  sold,  or  oth 
wise  disposed  of;  or  whoever,  being  engaged  as  a  contractor  or  oth 
wise  in  the  manufacture  of  any  such  mail  lock  or  key,  shall  deliver 
cause  to  be  delivered,  any  finished  or  unfinished  lock  or  key  used  or 
signed  for  use  by  the  department,  or  the  interior  part  of  any  si 
lock,  to  any  person  not  duly  authorized  under  the  hand  of  the  Pc 
master- General  and  the  seal  of  the  Post-Office  Department,  to  rece 
the  same,  unless  the  person  receiving  it  is  the  contractor  for  furni 
ing  the  same  or  engaged  in  the  manufacture  thereof  in  the  man: 
authorized  by  the  contract,  or  the  agent  of  such  manufacturer,  si 
be  fined  not  more  than  five  hundred  dollars  and  imprisoned  not  m 
than  ten  years. 

R.  8.  |  5477.    Act  March  4, 1908,  c  821,  1 191,  86  Stat  1125. 
§  10362.  (Crim.  Code,  §  192.)     Breaking  into  and  entering  pc 
office. 

Whoever  shall  forcibly  break  into  or  attempt  to  break  into  s 
post-office,  or  any  building  used  in  whole  or  in  part  as  a  post-offi 
with  intent  to  commit  in  such  post-office,  or  building,  or  part  the 
of,  so  used,  any  larceny  or  other  depredation,  shall  be  fined  i 
more  than  one  thousand  dollars  and  imprisoned  not  more  than  t 
years. 

S.  8.  f  5478.    Act  March  4,  1909,  c.  321,  f  192,  35  Stat.  1125. 

Motes  of  Decision* 

L  Constitutionality.  ferred  on  congress  by  Const,  art.  '. 

1.  Nalure  and  elements  of  offenw  In  gen-  8,  da,  8,  18.     U.  8.  V.  Campbell  (C 

,  .  *n\  1883)  16  Fed.  233,  234;    O.  8.  v.  It 

Z  M "of  bui.dm.  not  u.sd  «  post  one*  *>   «>■   &   "W   MO  Fed.   256.     I 

6  Jurisdiction  of  oftenae  under  state  law  a,H°.    Oonsidine    V.    D.    S.     (1901) 

a.  Felony  or  misdemeanor.                             '  Fed.  342,  50  C.  C.  A.  272,  writ  of  < 

7.  Indictment.  tiorari  denied   (1902)   22  Sup.  Ct  I 

8.  Evidence.  134  TJ.  S.  699,  46  L.  Ed.  765. 
t.  Money  found  on  parson  of  burglar. 

tt.  Conviction    as    bar    to    prosecution    by  2.    Nature  and  elements  of  offantl 

state  tor  burglary.  general— The   object  of  the   statut. 

1L  Conviction  at  burglary  and   larceny   or  to    protect    the    postal    Service    of 

„  „  robbery.  United  States,  and  to  secure  the  bu 

11.  Sentence  and  punishment.  -mga  UBed  for  Buch  purpose  trom  £el[ 

I .  Constitutionality  .—This  section  was       ous  entry  with  a  criminal  intent,  defi 
enacted    pursuant   to    the    power   con-       in  the  statute,  (Uid  it  is  this  featun 
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which  fives  the  federal  gov- 
iie  rifbt  to  punish  Bucb  of- 
ler  the  powers  granted  by  the 
m.  Considine  ».  U.  S.  (1001) 
342,  50  C.  C.  A.  272,  writ  of 
denied    (1902)    22    Sup.   Ct 

0.  8.  699,  46  L.  Ed.  768. 
ense  was  complete  when  de- 
jroke  into  a  post  office  or 
sed  in  whole  or  in  part  as  a 
e  with  intent  to  commit  lar- 
jther  depredation.  Anderson 
(D.  O.  1912)  193  Fed.  499. 

it.— Under  It.  8.  |  5478  (em- 
rein),  making  it  a  criminal  of- 
forcibly  break  into,  or  attempt 
into,  any  poat  office  or  any 
ised  in  whole  or  in  part  aa  a 
!,  with  intent  to  commit  there- 
y  or  other  depredation,"  in- 
>mmit  larceny  or  other  depre- 
the  part  uaed  aa  a  poat  office 
lentiul  ingredient;  and  where 
nice  was  kept  within  a  room 
mercantile  purposes,  separated 
remainder  by  a  fence  or  par- 
eaking  and  entering  such  room 
ing  property  from  a  safe  there- 
■h  including  post  office  funds, 
warrant  a  conviction  tbereun- 
a  it  ia  shown  that  the  safe  was 
le  inclosure  used  as  the  post 
iorenson  t.  U.  S.  (1909)  168 
,  94  C.  C.  A.  181. 
S.  |  6478  (embodied  herein), 
[  for  the  punishment  of  any 
irho  shall  break  into  any  build- 
in  part  as  a  poat  office,  "with 
a  commit  therein  larceny," 
"  refers  to  that  part  of  the 
uaed  for  a  post  office,  and  the 
is  committed  by  breaking  into 
:  of  the  building  with  intent  to 
larceny  in  the  part  so  uaed.  U. 
mndera   <D.  0.  1896)   77  Fed. 

Iso,  preceding  note. 

t  at  building  not  used  as  post 

1.  contention  that  an  offense 
the   post   office,    situated   in   a 

used  for  other  purposes  and 
led  by  the  United  States,  ia 
nst  the  property  of  the  United 
held  untenable.  In  re  Byron 
.883)  18  Fed.  722,  723. 
tndant  cannot  be  convicted  un- 

8.  |  5478  (embodied  herein), 
it  an  offense  against  the  Unit- 
es   to   "forcibly   break   into,   or 

to  break  into,  any  poat  office, 

building   used   in   whole   or   in 

a  post   office,   with   intent   to 

therein        larceny,    •    *    *" 

the  uncontradicted  evidence 
hat  the  breaking  into,  the  entry, 

larceny  were  neither  of  them 
part  of  the  building  used  as  a 
Bee.  U.  S.  v.  Shelton  (C.  O. 
00  Fed.  831. 

rltilotlen  of  offense  under  stats 
.  8.  |  5328  (post,  |  10500),  pro- 
utf  nothing  In  Uli*  title  shall  im- 


of 


pair  the  jurisdiction  of  the 
the  several  itatea  under  the  laws  there- 
of. Comp.  Laws  Mich,  f  11647,  pro- 
vides the  punishment  for  any  person 
who  shall  break  and  enter  an  office, 
not  adjoining  to  or  occupied  as  a  dwell- 
ing house,  with  intent  to  commit  lar- 
ceny. Held  that,  where  an  information 
ehaeged  an  offense  within  section  11647, 
the  state  courts  had  jurisdiction,  and 
the  description  of  the  apartment  en- 
tered as  a  post  office,  in  conformity 
with  the  fact,  would  not  give  the  fed- 
eral courts  exclusive  jurisdiction.  Peo- 
ple v.  Burke  (Mich.  1910)  126  N.  W. 
446. 

6.  Felony  er  m  lid  e  mean  or.~R.  S.  | 
6478  (embodied  herein),  making  the 
breaking  into  a  post  office  a  crime  pun- 
ishable by  a  fine  and  by  imprisonment 
at  hard  labor  for  not  more  than  five 
years,  creates  a  purely  statutory  of- 
fense "against  the  operation  of  the 
government,"  which  was  unknown  to 
the  common  law,  and  ia  therefore  not 
within  the  class  of  crimes  known  as 
felonies  at  the  common  law,  and  in  the 
absence  of  any  definition  in  the  statute 
must  be  classed  as  a  misdemeanor,  and 
not  a  felony.  Conaidine  v.  U.  8.  (1901) 
112  Fed.  342,  50  C.  C.  A.  272,  writ  of 
certiorari  denied  (1902)  22  Sup.  Ct 
938,  184  U.  8.  699,  46  L.  Ed.  765. 

7.  Indictment,— An  indictment  charg- 
ing that  defendant  "in  the  county  of 
Licking,  in  the  state  of  Ohio,  •  •  • 
did  then  and  there  •  *  •  break  into 
a  building,  then  and  there  used  in  part 
as  a  post  office  of  the  United  States, 
to  wit,  the  post  office  at  Granville," 
etc.,  is  sufficiently  specific  in  locating 
the  place  of  the  offense.  Considine  v. 
U.  S.  (1901)  112  Fed.  342,  50  C.  C.  A. 
272  writ  of  certiorari  denied  (1902) 
22  Sop.  Ct.  938,  184  U.  8.  699,  46  L. 
Ed.  765. 

R.  S.  $  5478  (embodied  herein),  which 
provides  for  the  puniahment  of  any 
person  who  breaks  into  a  building  us- 
ed In  part  aa  a  poat  office,  with  intent 
to  commit  larceny  therein,  interpreted 
as  if  it  read  with  Intent  to  commit  lar- 
ceny in  the  part  of  said  building  used 
as  a  post  office,  and  a  demurrer  sus- 
tained to  an  indictment  drawn  upon 
said  section  in  the  words  thereof,  be- 
cause in  effect  it  charged  that  the 
breaking  was  done  with  the  intent  to 
commit  larceny  anywhere  in  the  build- 
ing U.  S.  v.  Campbell  (C.  C.  1883) 
16  Fed.   233. 

An  indictment  does  not  charge  an  of- 
fense under  R.  S.  I  6478  (embodied 
herein),  making  it  a  criminal  offense 
against  the  United  States  to  "forcibly 
break  into,  or  attempt  to  break  into, 
any  post  office,  or  any  building  used  in 
whole  or  in  part  aa  a  post  office,  with 
intent  to  commit  therein  larceny, 
Where  it  charges  the  breaking  into  a 
building  uaed  in  part  aa  a  post  office 
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with  intent  to  commit  larceny  "Id  said 
building,"  but  fails  to  charge  an  intent 
to  commit  larceny  la  that  part  of  the 
building  used  aa  a  post  office,  to  which 
part  only  the  statute  applies.  U.  8.  v. 
Martin  <C.  C.  1005)  140  Fed.  266. 

An  indictment  under  R.  8.  |  9478 
(embodied  herein),  charging  that  de- 
fendant broke  into  a  building  naed  in 
part  as  a  post  office,  "with  intent  to 
commit  therein  larceny,"  and  did  then 
and  there  steal  moneys  belonging  to 
the  post  office  department  of  the  Unit- 
ed States,  is  sufficient  without  charg- 
ing that  the  intent  was  to  commit  lar- 
ceny in  that  part  of  the  building  used 
as  a  post  office,  and  that  the  breaking 
and  entering  was  into  that  part.  U. 
S.  v.  William*  (D.  C.  1893)  57  Fed. 
201,  distinguishing  U.  S.  v.  Campbell 
(C.  C.  1883)  16  Fed.  233. 

An  entry  into  a  postmaster's  room 
in  the  poet  office  building,  and  a  theft 
of  postage  stamp*  by  opening  the  lock- 
ed vault  in  which  tbey  were  kept,  con- 
stitute a  forcible  breaking  and  entry 
into  a  post  office  in  a  part  of  the  post 
office  building,  punishable  under  R.  S. 
§  5478  (embodied  herein).  Breaking 
Into  such  a  room  with  the  intent  to 
commit  larceny,  and  the  actual  stealing 
of  stamps,  constitute  separate  offenses 
under  R.  3.  ft  5475,  5478  (this  compila- 
tion, M  10360,  10362);  but  when  both 
are  parts  of  the  same  transaction,  a 
single  count  stating  these  fact*  is  not 
fatally  bad,  and  any  objection  thereto 
is  a  question  of  practice  not  sufficient 
to  prevent  removal  of  the  prisoner  to 
the  proper  place  for  trial.  U.  8.  t. 
Tcnnie  (D.  C.  1896)  74  Fed.  221. 

8.  Evidence.— In  a  prosecution  for 
breaking  into  a  post  office  the  govern- 
ment introduced  testimony  tending  to 
show  that  defendant  and  three  others 
registered  at  a  hotel  in  a  city  a  few 
miles  from  the  place  where  the  offense 
was  committed,  on  the  preceding  day, 
and  went  together  to  such  place  in  the 
evening,  the  offense  being  committed 
that  night.  There  was  also  evidence 
tending  to  show  that  defendant  had 
registered  for  himself  and  another  of 
the  party  under  assumed  names.  Held, 
that  proof  of  such  registration  was 
competent,  aa  a  circumstance  bearing 
on  the  guilt  of  the  accused,  and  that  on 
proof  that  the  leaf  containing  the 
name*  had  been  removed  from  the  reg- 
ister by  some  person  unknown,  and 
could  not  be  found,  a  tracing  made  by 
a  government  inspector  before  the  mu- 
tilation of  the  register,  and  shown  to  be 
an  accurate  representation  of  the  sig- 
natures, was  admissible  as  secondary 
evidence.  Conaidine  t.  V.  8.  (1901) 
112  Fed.  342,  50  O.  C.  A.  272,  writ  of 
certiorari  denied  (1902)  22  Sup.  CL 
938,  184  U.  S.  699,  46  L.  Ed.  765. 

The  competent  evidence  on  a  trial 
for  breaking  and  entering  a  building 
used  in  part  as  a  post  office,  aad  steal- 


ing   property   therein,   held   inauffic 

to  huh  tain  a  conviction.  Sorensoi 
U.  S.  (1909)  168  Fed.  785,  94  a  C 
181. 

On  a  trial  for  breaking  and  ente: 
a  building  need  in  part  as  a  post  ol 
weapons  and  implements  found  on 
cueed's  person  when  arrested,  IS  i 
after  the  burglary  and  19  miles  disi 
from  the  place,  were  not  admissibli 
evidence  against  him,  where  it  was 
shown  that  auch  articles  were  t 
when  the  burglary  waa  committed, 
that  accused  was  la  the  vicinity  at 
near  the   time  of  its  commission. 

Coin  or  bank  notes,  found  in 
possession  of  a  defendant  after  a 
ceny  has  been  committed,  must 
clearly  Identified  aa  the  stolen  pro] 
ty,  in  order  to  give  rise  to  a  presw 
tion  of  guilt.  TJ.  8.  T.  Candler  (D. 
1894)  65  Fed.  308. 

9.  Money  found  on  person  of  ban 
—The  United  States  cannot  retain  m 
ey  found  on  the  person  of  one  i 
pleads  guilty  to  burglary  of  a  post 
flee  without  Identifying  it  as  that  a 
en;  and  money  so  retained  may  be 
covered.  Ferguson  V.  V.  8.  (D. 
1894)  64  Fed.  88,  judgment  sffirt 
U.  8.  v.  Ferguson  (1897)  78  Fed.  1 
24  C.  C.  A.  1. 

See,  also,   preceding   note. 

10.  Conviction  as  bar  to  proiecii 
by  slats  for  burnlary.— That  acco 
was  prosecuted  and  convicted  of  fo 
bly  breaking  and  entering  a  post 
flee  with  Intent  to  commit  larc 
therein,  would  not  justify  a  plea 
former  conviction  to  bar  a  subseqt 
prosecution  by  state  authorities 
burglary  under  an  indictment  char) 
the  same  facts.  State  v.  Moore  (la 
1909)  121  N.  W.  1052. 

11.  Conviction  of  burolary  and 
rainy  or  robbery,— Persons  stea 
stamps  and  postal  funds  from  a  | 
office  after  breaking  commit  two 
tinct  offenses  which  may  be  separa 
charged  and  punished,  under  this  i 
tion  and  f  10360,  ante.  Morgan  v. 
vine  (1915)  35  Sup.  CL  712,  237 
8.  632,  69  L.  Ed.  1163. 

One  indicted  in  one  count  for  vi 
tion  of  R.  S.  |  5478  (embodied  hen 
and  in  another  count  for  a  violatior 
R.  8.  S(  5456,  5476  (this  compiiat 
f|  10213,  10360),  may  be  convicted 
the  offense  charged  in  the  first  cc 
without  a  conviction  of  the  offe 
charged  in  the  second  count,  or  t 
be  convicted  of  the  offense  charged 
the  second  count  without  a  con  vie 
of  the  offense  charged  in  tbe  1 
count,  and  sentence  may  be  imposed 
cordiogly.  Munson  v.  McClaug 
(1912)  198  Fed.  72,  117  C.  a  A  : 
42  L.  R.  A.  (8.  8.)  302. 

A  defendant  cannot  be  convicted 
breaking  and  entering  a  post  office  v 
intent  to  commit  larceny,  and  also 
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ug    the    larceny,    where    both      was    entitled    to    release,      Munson    v. 
e  committed  at  the  same  time      McClaugbry   (ISIS)   198  Fed.  72,   117 
a      continuous      transaction.       c.  C.  A.  180,  42  L.  R.  A.   (N.  S.)  302. 
v.     McClaugbry     (1913)     209  Where    petitioner    was    indicted    for 

,  120  G.  C.  A.  540.  breaking   and  entering  a  poet  office  In 

bo,  note  poet  violation  of  R.   S.  gj  54511,   S478   (this 

compilation,  H  10213,  10362),  and  in 
another  count  of  the  same  indictment 
with   larceny    of    postage   stamp  a,    and 


it  sac*      and      panlshMeat— A 

under  B.  S.  i  5475,  ante,  1 
>r  stealing  post  office  proper- 
nder   H.    8.   i   6178   (embodied      waa  convicted  on  both  counts,  the  e 

for   breaking    and    entering   a      h»d  jurisdiction  to  impose  a '- 


e,  is  fatally  defective  unless  it 


sentence  on  eacb.     Anderson  v.  Moyer 


imprisonment  "at  hard  labor"  (D.  C.  1912)  193  Fed.  499. 
■ed  by  eacb  section.  Sorenson  Where  accused  was  convicted  on  two 
(1909)  168  Fed.  785,  94  a  C.  countB  of  burglarising  different  poat  of- 
fices, in  violation  of  R.  S.  |  5478  (em- 
defendant  was  convicted  of  bodied  herein),  a  single  sentence  im- 
of  a  poat  office  building  with  P°HimJ  d°uble  the  maximum  penalty 
.  commit  larceny,  and  of  lar-  Ior  a  »D«,e  offenae,  though  erroneous, 
imitted  at  the  aame  time  and  wft8  not  B  nullity.  Howard  v.  Moyer 
■t  of  a  continuous  act,  under  <»■  C.  1913)  206  Fed.  555;  Blake  v. 
counts  of  the  same  indictment,  S«m-  Id"  ^9'  de"ee  ftffirmed  'll>13» 
to  B.  &  ||  5456,  5475,  5478  208  Fed.  678,  125  C.  C.  A.  576. 
.mpilation,  H  10213,  10360,  Cited  without  definite  application, 
md  waa  sentenced  to  separate  Bi  parte  Peters  (C.  C.  18801  12  Fed, 
■nts,  the  sentence  for  larceny  461,  464:  U.  S.  v.  Hall  (D.  C.  1802) 
,  so  that,  after  defendant  had  53  Fed.  302.  355;  V.  8.  v.  Hughes  (D. 
the  sentence   for  burglary,  be  C.  1902)   175  Fed.  238. 

l.  (Crim.  Code,  §  193.)    Unlawfully  entering  post-office  car, 

. ;  punishment  for. 

ever,  by  violence,  shall  enter  a  post-office  car,  or  any  apart- 

1  any  car,  steamboat,  or  vessel,  assigned  to  the  use  of  the 

ervice,  or  shall  willfully  or  maliciously  assault  or  interfere 

y  postal  clerk  in  the  discharge  of  his  duties  in  connection  with 

r,  steamboat,  vessel,  or  apartment  thereof,  or  shall  willfully  aid 

.t  therein,  shall  be  fined  not  more  than  one  thousand  dollars, 

isoned  not  more  than  three  years,  or  both. 

:  March  3,  1903,  c.  1009,  |  0,  32  Stat  1176.     Act  March  4,  1909,  c.  821, 

,  35  Stat.  112G. 

t.  (Crim.  Code,  §  194.)  Stealing,  secreting,  embezzling, 
.,  mail  matter;  punishment  for. 

ever  shall  steal,  take,  or  abstract,  or  by  fraud  or  deception 
from  or  out  of  any  mail,  post-office,  or  station  thereof,  or 
authorized  depository  for  mail  matter,  or  from  a  letter  or 
rrier,  any  letter,  postal  card,  package,  bag,  or  mail,  or  shall 
;  or  remove  from  any  such  letter,  package,  bag,  or  mail,  any 
jr  thing  contained  therein,  or  shall  secrete,  embezzle,  or  destroy 
■h  letter,  postal  card,  package,  bag,  or  mail,  or  any  article  or 
ontained  therein;  or  whoever  shall  buy,  receive,  or  conceal, 
n  buying,  receiving,  or  concealing,  or  shall  unlawfully  have  in 
session,  any  letter,  postal  card,  package,  bag,  or  mail,  or  any 
ir  thing  contained  therein,  which  has  been  so  stolen,  taken,  em- 
or  abstracted,  as  herein  described,  knowing  the  same  to  have 
stolen,  taken,  embezzled,  or  abstracted ;  or  whoever  shall  take 
:er,  postal  card,  or  package,  out  of  any  post-office  or  station 
,  or  out  of  any  authorized  depository  for  mail  matter,  or  from 
er  or  mail  carrier,  or  which  has  been  in  any  post-office  or  sta- 
:reof,  or  other  authorized  depository,  or  in  the  custody  of  any 
■  mail  carrier,  before  it  has  been  delivered  to  the  person  to  whom 
directed,  with  a  design  to  obstruct  the  correspondence,  or  to 
)  the  business  or  secrets  of  another,  or  shall  open,  secrete,  em- 
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bezzle,  or  destroy  the  same,  shall  be  fined  not  more  than  two  thousar 
dollars,  or  imprisoned  not  more  than  five  years,  or  both. 

B.  S.  ||  3802,  54159.  5470.    Act  March  4,  1009,  c.  321,  |  194,  SB  Stat  lli 
Hotel  of  Decision! 


L  Validity  of  itatute.    . 

3,  Purpose  or  design  of  statute. 

Z.  Larceny  or  embeulemenl  Id   general. 

6.  mealing   letter  tram   postal   car  u   fel- 


12.    Promissory    do 
r  law. 


with  Id    meaning    of 

Receiving  or  buying  stolen  properly. 
14.    Taking  and  opening  letters  or  packet! 

In  general- 
IE.    Misdemeanor  at  common  lav. 

16.  Publication  of  contents  of  letter. 

17.  Letter    u    w  I  thin    custody    of    United 


18.    Burre 


s  lu  a 


:   letter   t 


21-    Infimous  crime. 

J*.    Venue. 

26.    Indictment,   proof,   and  varlaDCs, 


23.    Civil  liability. 

See  notes  under  the  following  section. 

1.  Validity  of  statute.— B.  S.  i  3892 
(embodied  herein),  is  a  valid'  exercise 
of  the  power  of  congress  to  protect 
the  mails  of  the  United  States.  Li.  S. 
v.  Bullington  (C.  C.  1908)  170  Fed. 
121. 

2.  Purpose  or  deslga  of  statute.— 
The  purpose  of  B.  S.  ||  5467-6470 
(this  compilation,  f|  10364,  10365),  Is 
to  protect  the  mails  against  plundering, 
pilfering,  or  other  interference,  or  med- 
dling with  their  contents.  Thompson 
v.  U.  S.  (1913)  202  Fed.  401,  120  C.  C. 
A.  575,  47  L.  B.  A.   (N.  S.)  206. 

The  set  of  congress  was  designed  to 
protect  letters  sent  by  mail  from  em- 
bezzlement, and  from  interference  with 
the  improper  designs  therein  enumerat- 
ed, until  they  reached  their  destina- 
tion by  actual  delivery  to  the  person 
entitled  to  receive  them.  D.  S.  v.  Mc- 
Cready  (C.  C.  1882)  11  Fed.  225. 

3.  Larceny  or  embezzlement  In  uen- 
oraL— A  post  office  clerk  who  steals  a 
letter  or  package  from  the  post  office 
is  punishable  under  Act  March  3,  1825, 
|  22.  U.  S.  v.  Mnrselis  (C.  C.  1849) 
Fed.  Cas.  No.  15,724;  Id.  (D.  C.  1848) 
Fed.  Cas.  No.  15,725. 

A  person  who  receives  a  letter  from 
a  letter  carrier,  addressed  to  another, 
without  fraud  or  artifice,  is  not  liable  to 
indictment  under  Act  March  3,  1825, 
|   22,    where   he    opens   the   same   and 
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embeszles  money  therefrom.  TJ.  8. 
Parsons  (C.  C.  1849)  Fed.  Cas.  J> 
16,000. 

The  word  "person,"  ss  used  in 
act  of  congress  punishing  any  pers 
who  shall  steal,  etc.,  held  to  tnclu 
slaves  ss  well  as  freemen;  and  su 
construction  does  not  render  the  t 
unconstitutional.  U.  S.  v.  Amy  (C. 
1859)  Fed.  Cas.  No.  14,445. 

An  errand  boy  authorized  to  recei 
letters  from  the  mail,  who  embeiii 
the  contents  of  a  letter  so  received, 
not  liable  under  Act  March  3,  1825 
22,  as  the  taking  was  lawful  D.  S. 
DriscoU  (D.  C.  1869)  Fed.  Cas.  1 
14,994. 

A  person  is  not  guilty  of  taking  a 
embezzling  a  letter  (K.  S.  |  3892,  e 
bodied  herein)  where  he  took  from  t 
post  office  and  retained  a  register 
letter  addressed  in  his  care  to  a  peri 
who  was  dead,  and  retained  a  draft 
closed  therein.  U.  S.  v.  Tlioma  (D. 
1879)   Fed.  Cas.  No.  16,471. 

The  offenses  denounced  by  B,  S. 
6469,  5470  (embodied  herein),  are  i 
confined  to  the  larceny  of  articles  fn 
the  mails,  or  receiving  articles  stol 
therefrom;  and  it  is  not  essential 
aver  or  prove  all  the  ingredients  of  tt 
offense  to  sustain  the  indictment.  A 
taking  or  abstracting  the  articles, 
receiving  them,  when  so  taken,  w 
the  object  described  in  the  statute 
"open,"  "secrete,"  "deBtroy,"  "embi 
zle,"  or  "steal."  is  within  the  statu 
C.  S.  v.  Jolly  (D.  C.  1888)  37  Fed.  H 

4.  Intent.— The  stealing  or  taking 
letter,  etc.,  under  Act  March  3,  1825 
22,  means  a  taking  with  a  criminal 
tent,  and  not  a  taking  through  miata 
or  with  an  innocent  intent.  U.  S. 
I'earce  (C.  C.  1837)  Fed.  Cas.  No.  1 
020. 

To  constitute  the  crime  of  steali 
the  mail,  under  It.  S.  j  5469  (embod. 
herein),  there  must  be  an  intent  to  St' 
at  the  time  the  mail  matter  is  tnk 
I'.  S.  v.  Inabnet  (D.  C.  1890)  41  F 
130. 

5.  Stealing  letter  from  postal  car 
felony.— Stealing  a  letter  from  a  pos 
car  Is  not  a  felony.  TJ.  S.  v.  Falkt 
hainer  (C.  C.  1884)  21  Fed.  624. 

6.  Decoy  letters  or  packets.— In 
indictment  charging  a  letter  carr 
with  embezzling  and  stealing  lettf 
containing  money,  it  is  no  defense  tl 
such  letters  were  decoy  letters.  Mo) 
gomery  v.  TJ.  S.  (1896)  16  Sup.  I 
797,  162  U.  S.  410.  40  L.  Ed.  1020. 

A  "decoy  or  test"  was  prepared 
follows;  A  post-office  inspector  wr< 
a  letter,  placed  it  in  an  envelope,  seal' 
snd  directed  it  to  a  fictitious  perse 
and  to  a  place  where  there  was 
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;;  then  wrapped  tt  up  in  a 
r,  and  inclosed  both  letter  and 
an  ordinary  newspaper  wrap- 
wrapper  sealed,  and  properly 
and  directed  aa  the  envelope 
rhia  packet  wM  then  handed 
■office  official,  to  be  placed  by 
a  "decoy  or  teat,"  in  what  is 
i  the  "nisea  basket,"  a  recep- 
apparently  worthless  and  no- 
ma tier,  said  "nixea"  to  be 
nd  examined  by  a  postal  em- 
bo  was  to  Bend  any  letter  or 
f  value  foutid  therein  to  an- 
imal to  be  forwarded  to  the 
er  office.  Held,  that  this  waa 
tailing  of  the  packet,  and  it 
become  "mail  matter,"  within 
ning  of  R.  S.  £1  5487.  5469 
■mpilnrion.  {§  10364,  10305), 
g  theft  nf  mail  matter.  U,  S. 
(C.  C.  1887)  30  Fed.  818. 
Mr  addressed  to  fictitious  per- 
letter  addressed  to  a  fictitious 


"lett. 


known  U 

he  meaning  of  R.  S.  §g  51(57, 
his  compilation,  Si  10364,  10- 
aking  the  atealiiig  of  a  letter 
e   mail  or  post   office   a   penal 

Goode  v.  U.  S.  (1895)  16  Sup. 

138,  159  U.  8.  0(53,  40  L.  Ed. 

it  office.— To  constitute  a  post 
ider  Act  March  3,  1825,  g  22, 
eed  not  be  a  building  or  room 
rt.  The  poet  office  may  be  a 
unk,  or  box,  carried  from  one 
r  building  to  another,  U.  8.  v. 
i    (C.   C.   1849)    Fed.  Cas.   No. 

dace  of  deposit  of  the  mailable 
would,  in  such  case,  constitute 
t  office,  ao  that  taking  anything 
im  would  be  within  Act  March 
,  J  22.     Id. 

anch  post  office ,— The  term 
i  poat  office,"  as  used  in  R.  8. 

(embodied  herein),  making  the 
;  of  a  letter  from  the  mail  or 
Bee  or  "branch  post  office"  a 
ffense,  include s  every  place  with- 
i  office  where  letters  are  kept 
regular  course  of  business,  for 
on.   stamping,   sorting,  or   deliv- 

Goode  v.  U.  S.  (1895)  10  Sup. 
;,  138,  159  U.  S.  663,  40  U  Ed. 

onvict  a  post  office  employe  of 
5  a  letter  from  a  branch  post 
:here  being  evidence  that  the  of- 
■  been  known  as  a  post  office 
,  and  has  been  used  as  such  for 
and  is  a  poat  office  de  facto,  it  is 
aeary  to  show  that  it  waa  ree- 
stablished as  a  branch  post  office 
.    Id. 

Meaning  of  torm  "mall."— The 
•mail,"  aa  need  in  R.  S.  I  5469 
died  herein),  relative  to  larceny 
the  mails,  may  mean  either  the 
body  of  matter  transported  by 
stal  agents,  or  any  letter  or  pack- 
) raring  a  component  part  of  it 
.0  U.S.Comp.'16— 797 


U.  S.  v.  Inabnet  (D.  O.  1890)  41  Fed. 

13a 

11.  Mail  carrier.— A  letter  carrier 
who  delivers  letters  from  house  to 
bouse  is  a  mail  carrier,  within  Act 
March  3,  1825,  (22.  D.  8.  v.  Parsons 
(C.  C.  1849)  Fed.  Cas.  No.  16,000. 

12.  Promissory  rotes  within  meaning 
of  formsr  law— Treasury  notes  held  to 
be  promiasory  notes  within  the  mean- 
ing of  the  former  law.  U.  8.  v.  Hardy- 
man  (1839)  13  Pet.  176,  178,  10  L. 
Ed.  113. 

13.  Receiving  or  buying  stolon  prop- 
erty.—It  ia  an  offense  under  Act  March 
3,  1825,  it  45,  to  receive  or  buy  an  ar- 
ticle knowing  it  to  have  been  stolen 
from  the  mail.  U.  8.  v.  Keene  (C.  C, 
1853)  Fed.  Cas.  No.  15,512. 

The  possession  of  gold  coin  received 
at  the  mint  in  exchange  for  gold  dust 
stolen  from  the  mails  is  not  a  posses- 
sion of  such  dust.  U.  S.  v.  Montgomery 
(D.  C.  1875)  Fed.  Cas.  No.  15,800. 

14.  Taking  and  opening  lettsr*  or 
packets  In  general.— The  provision  in 
the  statute  that  nothing  therein  shall 
authorize  any  peraon  to  open  any  letter 
or  sealed  matter  of  the  first  class  "not 
addressed  to  himself"  does  not  vitiate 
the  evidence  of  a  post  office  inspector, 
who  opena  a  letter  addressed  to  him- 
self under  a  fictitious  name.  Andrewa 
v  V  S.  (1896)  16  Sup.  Ct.  798,  799, 
162  U.  S.  420,  40  L.  Ed.  1023. 

Act  March  3,  1825,  f  22,  in  relation 
to  opening  lettera.to  obstruct  corre- 
spondence, etc.,  applies  only  where  the 
possession  of  letters  waa  obtained 
wrongfully  from  the  poBt  office,  or  from 
a  mail  carrier.  U.  8.  v.  Paraons  (C.  C. 
1849)  Fed.  Cas.  No.  16,000. 
.  ft  person  who  takes  a  letter  out  of , 
the  poBt  office  and  reada  it  by  authority 
of  the  addressee,  where  it  was  also 
Intended  for  him,  does  not  violate  the 
post  office  law.  U.  S.  v.  Tanner  (C.  C. 
1854)   Fed.  Cas.  No.  16,430.      ■ 

It  is  an  offense  to  open  a  letter, 
which  has  been  in  the  post  office,  be- 
fore delivery  to  the  addressee,  with  in- 
tent to  obstruct  his  correspondence,  or 
pry  into  hia  business  or  secrets,  though 
the  letter  was  not  sealed,  and  was  writ- 
ten by  defendant  himself,  and  the  ad- 
dressee's name  wna  not  correctly  given. 
Act  March  3,  1825.  I  22.  U.  S.  v.  Pond 
(C.  C.  1855)  Fed.  Cas.  No.  16.067. 

A  person  who,  without  artifice,  re- 
ceives a  letter  for  another,  addressed  in 
hia  care,  and  openB  and  destroys  the 
seme,  cannot  be  convicted  of  opening 
the  same  with  the  design  to  obstruct 
the  correspondence,  etc.,  of  anotlier. 
U.  S.  v.  Mulvaney  (C.  C.  1859)  Fed. 
Caa.  No,  15,833. 

Where  a  letter  carrier  left  a  letter 
in  the  hall  of  the  residence  of  the  per- 
aon to  whom  it  was  addreasod,  and  the 
defendant  opened  it  with  intent  to  pry 
into  the  business  and  secrets  of  the 
owner  of  the  letter,  held  to  be  a  vio- 
lation of  section  3892  of  the  Revised 
(12737) 
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Statutes  (embodied  herein),  and  that 
the  protection  of  a  letter  so  situated  ii 
within  the  constitutional  power  of  con- 
gress. V.  S.  v.  McCready  (C.  C.  1882) 
11  Fed.  22CS. 

After  the  deposit  of  a  letter  in  the 
post  office,  no  one  except  the  writer  or 
the  addressee,  or  some  one  authorised 
by  them,  has  the  right,  while  it  is  there, 
to  open  it,  for  the  mere  purpose  of 
ascertaining  its  contents.  U.  S.  v.  Ed- 
dy (D.  C.  1858J  Fed.  Cas.  No.  15,024. 

Neither  the  postmaster  nor  other  of- 
ficers have  any  authority  to  open  a  let- 
ter once  placed  in  the  post  office  under 
the  pretext  that  there  might  be  some- 
thing improper  or  even  criminal  there- 
in.   Id. 

The  delivery  of  a  letter  to  an  errand 
boy  is  a  delivery  to  hie  employer,  with- 
in Act  March  3,  1825,  i  22,  and  he  can- 
not be  convicted  uf  opening  the  same 
"before  it  shall  have  been  delivered  to 
the  person  to  whom  it  is  directed."  V. 
3.  v.  Driscoll  (D.  C.  1889)  Fed.  Cas. 
No.  14,994. 

The  writer  of  a  letter  which  has 
passed  from  the  office  where  mailed  haa 
no  right  to  intercept  it,  or  authorize  its 
delivery  to  a  person  other  than  the  one 
to  whom  it  ifl  directed.  U.  S.  t.  Nutt 
(I>.  a  1877)  Fad.  Cas.  No.  15.904. 

It  is  no  defense  that  the  letter  related 
In  part  to  defendant's  business,  or  that 
in  good  faith  he  believed  that  the  let- 
ter was  of  no  value  to  the  person  to 
whom  it  was  addressed,  even  If  such  be 
the  fact,  or  that  the  letter  was  vol- 
untarily delivered  to  defendant  by  the 
postman.     Id. 

Proof  of  an  intentional  nondelivery  of 
a  letter  so  taken  from  a  post  office  may 
he  sufficient.     Id. 

On  an  indictment  for  taking  a  letter 
.  from  the  post  office  with  intent  to  ob- 
struct correspondence  (B.  S.  I  3892, 
embodied  herein),  defendant  may  be 
convicted  without  evidence  of  an  on- 
lawful,  clandestine,  or  fraudulent  tak- 
ing.    Id. 

A  person  indicted  for  such  taking  of 
a  letter  with  intent  to  pry  into  the  busi- 
ness or  secrets  of  another  cannot  be 
convicted  if  be  knew  the  contents  of 
the  letter  before  he  received  it.     Id. 

Where  a  letter  is  addressed  to  a  per- 
aon.  "care  of  A.  B.,"  one  who,  without 
authority,  takes  the  letter  from  A.  B. 
and  opens  it,  is  liable  to  the  penalty 
prescribed  by  R.  S.  S  3892  (embodied 
herein),  for  taking  a  letter  "with  a  de- 
sign to  obstruct  the  correspondence  or 
pry  into  the  business  secrets  of  an- 
other." D.  S.  v.  Hilbury  (D.  C.  1887) 
26  Fed.  706. 

The  expression  in  R.  S.  g  5409  (em- 
bodied herein),  "take  the  mail  or  any 
letter  or  packet  therefrom  or  from  any 
postoflice  *  •  •  with  or  without  the 
consent  of  the  person  having  custody 
thereof,"  means  a  wrongful,  or  unlaw- 
ful taking.  In  re  Burkhardt  (D.  C. 
1887)   33   Fed.  25.  27. 

Act  March  3,  1825.  (  22  (4  Stat.  108), 
punishes  one  who  shall  take  the  mail, 
(12738) 
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or  any  letter  or  packet  therefrom, 
from  any  post  office,  whether  with 
without  the  consent  of  the  person  b 
ing  custody  thereof,  and  shall  open,  i 
bezzle,  or  destroy  any  such  mail 
packet,  the  same  containing  any  art 
of  value  or  evidence  of  any  debt,  i 
Held,  that  it  was  not  material  to  ao 
fense  thereunder  that  the  property 
leged  to  have  been  taken  in  violat 
thereof  was  mailable  or  not  Beer; 
U.  S.  (1873)  2  Colo.  186. 

15.  Misdemeanor  at  common  la* 
Breaking  open  a  private  letter,  I 
publishing  its  contents,  is  a  misileme 
or  at  common  law.  In  re  Noah,  (N. 
1818)  3  City  Hall  Rec.  13;  In  re  G 
Id.  61. 

16.  Publication  of  contents  of  latl 
— It  is  not  a  public  offense,  however, 
publish  the  contents  of  a  letter  wb 
came  innocently  into  the  possession 
the  publisher  after  being  opened.  Id 
Noah  (N.  Y.  1818)  3  City  Hall  Rec 

17.  Lettor  as  within  custody  af  Ui 
ed  States  tn  general.— A  letter  is  wi 
in  the  custody  of  the  United  Sta 
from  the  time  it  is  received  by  the  pi 
al  authorities  until  its  possession 
surrendered  to  the  person  en  til 
thereto.  U.  S.  v.  Hulling  ton  (C. 
1908)   170  Fed.  121. 

R.  S.  |  3892  (embodied  here 
makes  it  an  offense  to  take  any  let 
out  of  the  post  office  before  deliver) 
the  addressee,  with  a  design  to  obatr 
the  correspondence,  or  to  pry  into 
business  or  secrets  of  another,  ot 
secrete  or  embezzle  the  same.  A  pc 
master,  having  written,  stamped,  ; 
deposited  a  letter  in  the  mail,  withdi 
it  and  delivered  It  to  defendant,  > 
agreed  to  take  it  to  the  addressee; 
defendant,  instead  secreted  or  destr 
ed  the  letter.  Held,  that  the  postm 
ter's  withdrawal  of  the  letter  termii 
ed  the  government's  authority  over 
and  that  its  subsequent  destroct 
constituted  do  offense.     Id. 

18.  Surrender  of  litter  to  writer 
his  agent. — A  letter  must  be  surrenc 
ed  by  the  postal  authorities  to  the  w 
er  or  his  rightful  agent,  if  called  foi 
any  time  before  it  Is  placed  in  trsn 
and  such  a  delivery  terminates  the 
thority  of  the  government  over  it. 
S.  v.  Bullington  (C.  C.  1908)  170  F 
121. 

19.  Delivery  of  latter  to  addratsii 
his  agent.— A  letter  directed  to  a  I 
son,  "care  Kimball  House,"  when 
livered  by  a  postal  carrier  at  the  ol 
of  the  Kimball  House,  is  "delivered 
the  person  to  whom  it  was  address* 
within  the  meaning  of  R.  S.  J  3892  ( 
bodied  herein);  and  the  duty  of 
postal  authorities  with  respect  to  t 
letter  having  been  fully  performed 
accordance  with  the  direction  of 
sender,  a  subsequent  wrongful  tal 
of  such  letter  by  anothef  is  not  an 
fense  under  said  section,  nor  one  ■ 
pixable   by    the   courts    ol    the   Dn 
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it  to  cover  the 
tent  of  a  letter  before  it  has 
.  the  addressee,  though  it  ma; 
ecu  rightfully  delivered  by  the 
authorities  TJ.  .S.  v.  Bullington 
1808)  170  Fed.  121. 
ery  of  a  letter  by  the  postal  aa- 
■  to  the  agent  of  the  addressee 
.tea  the  government's  authority 
Id. 

1  3S92  (embodied  herein),  re- 

:o  the  abstraction  of  embezzle- 
[  letters,  doea  not  extend  to  the 
'  a  letter  itolen  from  the  deak 

addressee  after  being  placed 
v  the  mail  carrier.  U.  S.  v.  Saf- 
>.  C.  1890)  66  Fed.  042. 

a  letter  has  been  delivered  by 
ital  authoritiea  to  the  person  in 
care  it  is  addressed,  It  is  no  Ion- 
he  custody  of  the  United  States, 
lject  to  its  jurisdiction;  and  the 
-  and  destruction  of  such  letter, 
abstraction  of  its  contents,  after 
been  so  delivered,  though  read- 
I  to  be  forwarded,  but  before  it 
en  again  deposited  in  the  mail, 
an  offense,  under  R.  8.  jj  3892 
lied  herein).  U.  S.  v.  Huilsman 
1890)  94  Fed.  4S6. 
leposltorles  for  mail.— The  top 
tide  of  a  letter  box,  attached  to 

post,  is  not  an  authorized  de- 
y  for  mail  matter,  the  taking  of 
therefrom    ia   punish  able   under 

5460  (embodied  herein).     (1883) 

Atty.  Gen.  524. 

postmaster  general  cannot  by  an 
;o  letter  carriers  directing  them 
ird  to  tbe  collection  of  papers 
they  may  find  upon  the  outside 
*  boxes,  make  the  tops  of  those 
authorized  depositories  for  mail 
.    Id. 

Remedies  of  government.  —  The 
ment,  as  intrusted  with  a  com- 
im,  so  to  speak,  by  tbe  sender 
etter,  and  as  parens  patria>,  is 
and  legally  entitled  to  pursue  its 
es  against  the  thief,  not  only  un- 
!  criminal  law  and  by  the  admin- 
'e  method  of  search  and  seizure 
eatery,  but  through  the  civil  tri- 
es well.  (1901)  23  Op.  Atty. 
76. 

Principals  and  accessories. — See 
.inder  5  10506,  poet 
nfaaoai  crime.— The  crime  de- 
d  by  R.  9.  |  5469  (embodied 
),  ia  not  an  infamous  crime  and 
e  prosecuted  by  information.  TJ. 
Vynn  (D.  C.  1882)  9  Fed.  886. 
/en  ne.— Where  defendant  was 
d    with    larceny   of    the    United 

mails  committed  in  Park  county, 
First  judicial  district,  he  may  be 
d  and  tried  in  Arapahoe  county, 

same   district     Beery   v.  U.   S. 

2  Colo.  186. 
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25.  Indictment,  proof,  and  variance. — 
When  a  note  is  given  payable  in  foreign 
coin,  the  value  of  such  coin  In  current 
money  must  be  averred,  and  under 
such  averment  evidence  of  the  value 
may  be  received.  U.  S.  v.  Hardyman 
(1839)  13  Pet  176,  178,  10  L.  Ed.  113. 

In  an  indictment  for  embezzling  a  let- 
ter, failure  to  allege  that  the  letter  had 
not  been  delivered  ia  not  a  jurisdiction- 
al error,  that  may  be  taken  advantage 
of  on  habeas  corpus,  Wight  v.  Nichol- 
son (1890)  10  Sup.  Ct.  487,  490,  134 
U.  S.  136,  33  L.  Ed.  865. 

Where  an  indictment  for  embezzling 
letters  containing  money  charged  that 
the  letters  came  into  defendant's  pos- 
session as  a  railroad  postal  clerk,  to  be 
delivered  to  the  persons  addressed,  and 
the  evidence  showed  that  the  letters 
and  money  belonged  to  inspectors,  who 
mailed  them  and  intercepted  them  be- 
fore they  reached  the  addressee,  tbe 
variance  was  immaterial,  (Montgomery 
t.  U.  S.  (1896)  16  Sup.  Ct  797,  162 
D.  S.  410,  40  L.  Ed.  1020. 

Where  an  indictment  charged  defend- 
ant with  extracting  from  the  mails,  em- 
bezzling, and  stealing  the  contents  of  a 
package  addressed  ^o  "L.  Krowder,"  ev- 
idence that  the  package  was  addressed 
to  "L.  Erower"  did  not  constitute  a 
variance,  such  names  being  idem  so- 
nans.  Alezis  v.  U.  S.  (1804)  129  Fed. 
60,  63  C  C.  A.  502. 

The  provision  of  R.  8.  |  5469  (em- 
bodied herein),  which  makes  it  a  crim- 
inal offense  to  steal  from  a  post  office 
any  letter,  la  designed  to  preserve  the 
sanctity  of  the  mails,  and  not  merely 
to  punish  the  theft  of  another's  prop- 
erty and  an  indictment  thereunder  is 
not  governed  by  the  rules  applicable  to 
one  for  larceny,  but  ie  sufficient  if  it 
charges  that  tbe  defendant  unlawfully 
stole  from  a  designated  poet  office  a 
letter,  described  sufficiently  for  its 
identification,  and  it  is  unnecessary  to 
aver  that  it  contained  anything  of 
value,  or  whoee  property  it  was,  or 
that  it  was  in  the  post  office  for  trans- 
mission through  the  mails.  Bowers  v. 
U.  S.  (1906)  148  Fed.  379,  78  C.  C. 
A.  193. 

An  indictment  for  receiving  and  con- 
cealing money  stolen  from  the  mails  in 
violation  of  R.  8.  |  5470  (embodied 
herein),  held  not  objectionable  for  fail- 
ure to  charge  the  intent  with  which  the 
money  woe  received  and  concealed  or 
the  name  of  tbe  owner.  Thompson  v. 
U.  S.  (1813)  202  Fed.  401,  120  C.  O. 
A,  575,  47  L.  R.  A.  (N.  S.)  206. 

In  prosecutions  under  R.  8.  f|  5467, 
6469,  6470  (this  compilation,  fg  10364, 
10365),  providing  for  the  protection  of 
mail  matter,  it  is  not  necessary  to  al- 
lege or  prove  all  the  ingredients  of  lar- 
ceny.   Id. 

The  indictment  need  not  allege  any 
venue  of  the  lawful  intent,  nor  that  the 
opening  was  unlawful,  nor  that  the  ad- 
dressee  was  a  real  person.     U.   S.  v. 
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Pond  (C.  C.  1855)  Fed.  Cas.  No.  16,- 

067. 

An  indictment  under  Act  March  3, 
1825,  |  22,  which  alleges  that  defendant 
did  secrete  "and"  embezzle  a  certain 
letter,  is  not  defective.  U.  S.  v.  San- 
der (O.  C.  1855)  Fed.  Caa.  No.  16,219. 

Where  the  offense  charted  is  stealing 
a  letter  containing  a  treasury  note,  it 
la  not  necessary  for  the  indictment  to 
allege  the  ownership  of  the  note.  U.  S. 
v.  Falkenhainer  (C.  C.  1884)  21  Fed. 
621 

Where  two  are  Indicted  together  for 
receiving,  etc.,  stolen  property,  one  may 
be  found  guilty  of  a  separate  receiving, 
etc.,  when  the  other  has  been  discharg- 
ed on  a  plea  of  prior  conviction.  U. 
S.  v.  Montgomery  (D.  C.  1875)  Fed. 
Cas.  No.  Ifi.SOO. 

An  indictment  for  receiving,  conceal- 
ing, and  aiding  in  concealing,  gold  dust 
stolen  from  the  mails,  charges  hut  one 
crime,  and  proof  of  either  warrants  a 

Ad  indictment  charged  that  "at  Fife 
Lake,  in  Grand  Traverse  county,  with- 
in this  division  of  the  district,  defend- 
ant took  from  the  United  States  post 
office  a  letter  mailed^  at  said  post  office 
at  Fife  Lake,  directed  to  a  person 
named,  at  Kalamazoo,  which  is  also 
within  the  district."  Held,  that  this 
charged  with  reasonable  certainty  that 
the  letter  was  taken  from  the  post  of- 
fice at  Fife  Lake.  U.  S.  v.  Davis  (D. 
C.  1888)  33  Fed.  865. 

R.  S.  I  5400  (embodied  herein),  de- 
fines a  cliiss  of  crimes  which  consist, 
essentially,  in  an  abstracting  from  the 
United  States  mails  of  letters  and 
packages  containing  things  of  value, 
whereas  It.  S.  S  3S'.)2  (embodied  here- 
in), under  which  the  indictment  against 
defendant  was  found,  declares  the  tak- 
ing of  a  letter  from  the  mnils  an  of- 
fense, "although  it  does  not  contain 
any  article  of  value,  or  evidence  there- 
of." Held,  that  the  nonexistence  of 
anything  of  value  in  the  letter  taken 
la  not  an  essential  characteristic  of  the 
offense  intended  by  B,  S.  $  3892,  ao  as 
to  make  an  indictment  under  it  defec- 
tive which  does  not  allege  that  the  let- 
ter taken  contained  nothing  of  value. 
Id. 

Indictments  against  postal  employes 
for  embezzling  and  secreting  valuable 
letters  need  not  allege  a  fraudulent  in- 
tent. The  offense  is  a  mere  misde- 
meanor, .  and  it  is  sufficient  to  set  it 
forth  in  the  language  of  the  statute. 
U.  S.  v.  Atkinson  (D.  C.  188S)  34  Fed. 
316. 

An  indictment  under  R.  S.  |  5470 
(embodied  herein),  imposing  a  penalty 
for  aiding  in  buying  or  receiving  arti- 
cles of  value  stolen  or  embezzled  from 
the  mail,  which  charged  that  defend- 
ant aided  in  buying  a  draft  knowing 
that  the  same  was  so  stolen  "and"  em- 
bezzled, was  insufficient.  U.  S.  T. 
Thomas  (D.  G.  1805)  C9  Fed.  588. 
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Where  an  indictment  for  abstracts 

mail  matter  from  the  mails,  in  viol 
Hon  of  R.  S.  I  5469  (embodied  hereis 
charged  that  the  defendant  did  "stea 
and  take  from  out  of  a  mail  the  puc 
age  described,  it  sufficiently  charged 
felonious  intent.  U.  S.  t.  Trosper  (I 
C.  1904)  127  Fed.  476. 

An  indictment  for  violating  B.  S. 
5469  (embodied  herein),  prohibith 
the  abstracting  of  mail  matter  from  L 
mails,  was  not  objectionable  for  failu 
to  charge  the  ownership  of  the  pro 
erty  contained  in  the  package  abstra< 
ed,  since  the  offense  defined  in  su< 
section,  though  including  larceny 
common  law,  is  not  restricted  to  su 
offense.     Id. 

To  constitute  an  offense  under  B- 
|  5469  (embodied  herein),  which  m-ik 
punishable  as  a  crime  the  a  tea  Hi 
taking,  or  obtaining  by  fraud  of  a 
letter  or  other  mail  matter  containi: 
anything  of  value  from  any  post  offi 
or  other  depository  of  mail,  and  t 
embezzlement  of  the  same  or  its  cu 
tents,  the  taking  must  be  either  fran 
ulent  or  unlawful,  and  must  be 
charged  in  the  indictment  An  inilii 
ment  which  leaves  it  open  to  inferen 
that  the  letter  charged  to  have  be 
taken  may  have  been  delivered  to  a 
received  by  defendant,  though  a  muii 
mistake,  is  insufficient  to  charge  an  < 
fen  Be  thereunder.  TJ.  S.  v.  Meye 
(D.  G.  1006)   142  Fed.  907. 

Since  every  stealing  involves  a  ta 
inc.  an  indictment  under  Act  March 
1825  (4  Stat  108),  for  taking  the  mi 
or  any  letter  or  packet  therefrom, 
from  any  post  office,  and  embezzling 
destroying  it,  charging  that  defends 
"stole"  from  the  post  office  a  pack 
containing  specified  matter,  intended 
be  conveyed  by  post,  etc.,  is  sufficiet 
Beery  v.  U.  S.   (1873)  2  Colo.  1S6. 

An  indictment  under  R.  S.  [  54 
(embodied  herein),  providing  that  "a 
person  who  shall  take  the  mail  *  * 
from  any  postoffice,  •  •  •  a 
•  •  •  embezzle  *  •  *  tmch  mni 
containing  "any  note,  draft,"  etc.,  "eh 
be  punished,"  etc.,  which  failed  to  i 
lege  that  the  taking  was  wrongful  a 
unlawful,  is  defective.  II.  S.  v.  Smi 
(1S5I5)  11  Utah,  433,  40  Pac.  708. 

26.  Evidence.— To  convict  a  post  < 
fice  employe  of  stealing  a  letter  frc 
a  branch  post  office,  there  being  e- 
deuce  that  the  office  has  been  known 
a  post  office  station,  and  has  been  us 
as  such  for  years,  and  is  a  post  offi 
de  facto,  it  is  unnecessary  to  sh< 
that  it  waa  regularly  established  a* 
branch  post  office  by  law.  Goode  v. 
S.  (1S95)  10  Sup.  Ct.  136.  13S,  159 
S.  663,  40  L.  Ed.  297. 

On  a  trial  for  larceny  from  the  ms 
the  best  evidence  of  mailing  is  that 
the  person  who  mailed  the  letter,  a 
of  its  loss  of  the  person  to  whom 
was  addressed.  U.  S.  v.  Crow  (C, 
1856)  Fed,  Cas.  No.  14,893. 
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e  a  postal  clerk  wan  charged 
taling  letters  from  a  postal  car, 
ere  was  testimony  tending  to 
iat  the  letters  stolen  were  taken 

straight  package,  which  he  had 
t  to  disturb,  held,  that  evidence 
miasible  to  show  what  the  con- 
f  the  package  was  when  it  was 
i,  and  that  the  letters  it  con- 
which  were  not  stolen,  were  nd- 
•  in  evidence  (or  that  purpose, 
.  Falkenhainer  (a  C.  1884)  21 
4. 

|  54(18,  providing  that  the  fact 
iy  letter  has  been  deposited  in 
it  office  shall  he  evidence  tlint 
er  "was  intended  to  be  convey- 
nail,"  does  not  make  sucb  dc- 
>nclusive  evidence  of  that  fact. 

Matthews  (C.  C.  1888)  80  Ped. 
L.  R.  A.  104. 

ible  that  the 


lugbt   ) 


the 


of 


oney  from  the  post  office 
SIX  months  after  the  letter  bad 
olen,  especially  as  it  was  not 
:hat  be  could  have  had  Hccess  to 
tter  in  the  course  of  bis  official 
ir  otherwise.  U.  S.  ».  Mulhol- 
>.  C.  1S92)  50  Fed.  413. 
uestloiis  for  Jury,— Where  a  boy 
.2  years  is  tried  under  R.  S.  S 
embodied  herein),  for  stealing 
from   the  mail,  and  it  appears 

took  them  from  boxes  in  tbe 
Ice,  carried  them  borne,  threw 
irelessly  aside,  without  opening 
dating  them,  and,  when  asked 
hem  by  the  postmaster,  at  once 

them  back,  it  is  a  question  for 
y  whether  he  took  them  with 
I  intent,  or  from  a  spirit  of 
mischief,  and  they  may  convict 

acquit  him  accordingly.  U.  S. 
>n  (D.  C.  1891)  44  Fed.  593. 
antenca  and  punishment.— The 
e  of  a  defendant,  convicted  un- 
iarate  counts  of  an  indictment, 
t.  S.  i  546!)  (embodied  herein), 
:eny  of  a  mail  pouch  containing 
ed  letters,  and  larceny  of  regis- 
ters and  embezzlement  of  their 
s  at   the   same  time  and   place, 


to  separate  punishments  is  void  as  to 
the  excess  above  tbe  maximum  punish- 
ment imposed  [or  a  single  offense. 
Stevens  v.  McCIaughry  (1913)  207  Fed. 
18,  125  C.  C.  A.  102. 

The  stealing  of  letters  from  a  pos- 
tal car  by  one  in  the  postal  service  is 
an  offense  punishable  by  imprisonment, 
under  II.  S.  J  54(19  (embodied  herein). 
TJ.  S.  v.  Falkenhainer  (C.  C.  1834)  21 
Fed.  624. 

29.  Civil  liability.— The  writer  of  a 
letter  has  the  property  therein,  and 
may  control  its  use,  and  is  entitled  to 
an  injunction  to  restrain  an  improper 
use  thereof  by  the  addressee.  Folaom 
v.  Marsh  (C.  G.  1841)  Fed.  Cas.  No. 
4,901;  U.  S.  v.  Tanner  (C.  C.  1854) 
Fed.  Cas.  No.  16,430. 

Where  defendant  got  a  tetter  from 
the  post  office  addressed  to  plaintiff, 
and  negligently  retained  possession  of 
it  for  several  days,  he  owed  plaintiff 
tbe  duty  enjoined  by  R.  S.  |  3892  (em- 
bodied herein),  providing  that  any  per- 
son who  shall  obstruct  the  correspond- 
ence of  another  shall  be  punishable  by 
a  fine,  and  on  breach  of  this  duty  he 
was  liable  for  damages  proximately  re- 
sulting therefrom.  Cohen  v.  Cohen 
(11MJ1)  03  S.  W.  544,  26  Tex.  Civ.  App. 
315. 

Where  a  letter  addressed  to  plaintiff 
was  delivered  by  mistake  to  defend- 
ant, who  negligently  retained  pr.ss.-'SHion 
thereof  for  several  days,  defendant  was 
liable  for  tbe  damages  sustained  by  rea- 
son of  plaintiff's  failure  to  sell  certain 
property  which  would  have  been  sold 
but  for  the  negligent  retention  of  the 
letter.     Id. 

Cited  wtthaat  definite  application, 
Crowlev  v.  U.  S.  (1004)  24  Sup.  Ct.  731, 
732,  194  U.  S.  461,  48  L.  Ed.  1075;  Ex 
parte  Peters  (C.  C.  18801  12  Fed.  461, 
464;  TJ.  S.  v.  Denicke  (C.  C.  1888)  35 
Fed.  407,  408;  U.  S.  v.  Delnny  (C.  C. 
1S93)  55  Fed.  475,  476;  TJ.  S.  v.  May- 
field  (C.  C.  lS'.O)  59  Fed.  118,  119; 
Ex  parte  Ri;kelt  IC.  C.  1894)  61  Fed. 
203.  204:  In  re  Fox  (D.  C.  1892)  51 
Fed.  427,  428. 


>5.  (Crim.  Code,  §  195.)  Postmaster  or  postal  employee  de- 
ining,  destroying,  or  embezzling  mail  matter ;  punishment  for. 

oever,  being  a  postmaster  or  other  perscfn  employed  in  any 
:ment  of  the  postal  service,  shall  unlawfully  detain,  delay,  or 
iny  letter,  postal  card,  package,  bag,  or  mail  intrusted  to  him 
ich  shall  come  into  his  possession,  and  which  was  intended  to 
veyed  by  mail,  or  carried  or  delivered  by  any  carrier,  messenger, 
or  other  person  employed  in  any  department  of  the  postal  serv- 
■  forwarded  through  or  delivered  from  any  post-office  or  sta- 
lereof  established  by  authority  of  the  Postmaster-General ;  or 
ecrete,  embezzle,  or  destroy  any  such  letter,  postal  card,  package, 
r  mail;  or  shall  steal,  abstract,  or  remove  from  any  such  let- 
ckage,  bag,  or  mail,  any  article  or  thing  contained  therein,  shall 
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be  fined  not  more  than  five  hundred  dollars,  or  imprisoned  not  mc 
than  five  years,  or  both. 

II.  S.  {t  3890,  3891,  6467. 


Act  March  4,  1909,  t 
Mote*  of  I> col ilon* 


321,  |  195,  35  Btat  11 


l.    Nature  and  e; 
ml. 


1.  Distinct  offenses. 

3.  Halt  carrier  a*  employs. 

4.  Deputy  postmaster  as  employe. 
6,  Stage  driver  ae  employ*. 

8.  Intention  to  convey  letters  by  malL 

7-  Detention  of  mail. 

8.  Letter  delivered   to  authorised  scent, 

».  Letters  not  containing  value. 

10.  Letters  not  mailable. 

11.  Letter    aa    ceasing   to    be    mall   matter. 

12.  Decoy  letters  or  packages. 

13.  Letter  aith   fictitious  address. 

14.  Venue  oE  oDenee. 

15.  Indictment  or  information,   and   Issues, 

proof,  and  varlancs. 

16.  Evidence. 

IT.  Question  for  Jury. 

I.  Mature  and  elements  of  offease*  la 
nenaral^A  silver  certificate  issued  by 
the  United  States  is  a  "pecuniary  obli- 
gation or  security  of  the  government," 
and  "an  article  of  value,"  wit  bin  the 
meaning  of  It.  S.  S  5467  (embodied 
herein),  and  tbe  secreting  or  destroying 
of  a  letter  containing  such  a  certificate, 
and  tbe  taking  of  such  certificate  from 
tbe  letter,  by  a  nail  carrier,  constitute 
embezzlement  and  larceny  under  said 
section.  Jiromberger  v.  U.  S.  (1904) 
128  Fed.  346,  63  0.  C.  A.  76. 

To  constitute  tbe  offense,  it  is  not 
necessary  tbat  tbe  letters  stolen  should 
have  been  taken  out  of  the  post  office 
building.  TJ.  S.  v.  Nott  (O.  C.  1839) 
Fed.   Cas.  No.  15,900. 

A  person  who  can  discriminate  a 
right  from  a  wrong  act  is  liable  to  pun- 
ishment, and  his  sets  are  the  best  test 
of  bis  sanity.  U.  S.  v.  Kbults  (O.  C. 
1854)  Fed.  Cas.  No.  16,286. 

ft.  S.  S  5467  (embodied  herein),  ia 
not  confined  to  tbe  offense  of  stealing 
or  taking  things  out  of  a  letter  packet 
or  bag,  but  includes  the  taking  of  the 
letter  itself.  U.  S.  v.  Pelletreau  (O.  C. 
1877)   Fed.   Cas.   No.  16.023. 

Under  It.  S.  ■  5467  (embodied 
herein),  tbat  only  is  embezzlement 
where  the  letter  is  in  postal  custody, 
is  not  yet  delivered  to  the  person  to 
whom  addressed,  contains  some  one  of 
the  valuable  things  named  in  tbe  stat- 
ute, and  such  valuable  thing  ia  taken 
out  of  tbe  letter  or  stolen.  U.  S.  v. 
Hough   (C.  C.  1880)  1  Fed.  784,  785. 


By  a 


i  in  the 


e  (a* 


5467,  R.  8.  [embodied  herein]),  the 
tion  does  not  cover  the  offense  of  em- 
bezzling a  letter  with  valuable  con- 
tents. It  applies  to  the  content*  mere- 
ly. U.  S.  v.  Long  (O.  C.  1881)  10  Fed. 
879. 

It  is  a  criminal  offense,  under  R.  8. 
f  3891  (embodied  berein),  for  any  one 
in  tbe  employ  of  any  department  of  the 
postal  service  to  unlawfully  detain,  de- 
lay, or  open  any  mailable  packet  of 
merchandise  which  baa  come  into  his 
(12742) 


,  and  which  la  intended  to 
conveyed  by  mail.  U.  8.  t.  Blackn 
(C.  C.  1883)  17  Fad.  837. 

A  postmaster  who  takes  money  out 
a  letter  will  be  held  guilty  of  embezi 
ment,  though  the  addressee  was  an 
literate  person,  whose  letters  he  « 
in  the  babit  of  reading  to  him.  U. 
v.  Brambam  (D.  a  1878)  Fed.  C 
No.  14,636. 

It  is  not  material,  under  section  54 
R.  S.  (embodied  herein),  how  a  let 
intended  to  be  conveyed  by  mail  con 
into  the  possession  of  a  poat  office  e 
ployfi.  U.  8.  v.  Hamilton  (D.  C.  18* 
9  Fed.  442. 

The  purpose  of  R.  S.  }  5467  (embt 
led  berein),  ia  to  prevent  and  puni 
any  interference  with  tbe  contents 
a  letter  in  tbe  custody  of  the  mail;  a 
a  postmaster  who  takes  money  out 
a  registered  letter,  and  borrows  it,  wi 
tbe  hope  and  expectation  of  returni 
it,  and  does  return  it,  ia  within  t 
terms  of  the  statute.  To  authorize  1 
conviction,  it  need  not  be  shown  th 
tbe  taking  was  with  intent  to  sic 
U.  8.  v.  Thompson  (D.  C.  1887)  29  Ft 
706. 

The  only  offense  punishable  under 
S.  i  5467  (embodied  berein),  ia  "t 
stealing  or  taking"  by  a  postal  emplo 
of  the  articles  enumerated  in  this  si 
tion  from  the  mail  intrusted  to  hi 
which  mail  ha*  been  embezzled,  seen 
ed,  or  destroyed  by  him.  U.  S.  v.  Gi 
ver  (D.  C.  1888)  35  Fed.  59. 

R.  S.  i  5467  (embodied  herein),  pr 
vfdes:  "Any  person  employed  in  ai 
department  of  the  postal  service  w! 
shall  secrete,  embezzle,  or  destroy  a 
letter  •  •  •  which  shall  contain  a 
note,  bond,  •  *  •  " — but  provides  i 
penalty  after  such  clause.  After 
semicolon,  it  further  provides:  "A: 
such  person  who  shall  steal  or  ta 
away  of  tbe  things  aforesaid  out  of  ai 
letter,  *  *  •  shall  be  punished."  ei 
Held  that,  since  there  is  no  penalty  a 
tached  to  the  first  clause,  tbe  se?ti< 
only  covers  the  offense  described  in  tl 
second  clause,  of  stealing  or  tnkii 
away.  U.  S.  v.  Hartley  (D.  C.  1891 
42  Fed.  835. 

2.  Distinct  often  sea.- -Two  classes 
offenses— one  (or  embezzling  lette 
containing  articles  of  value,  tbe  oth 
for  stealing  the  contents — were  creat 
by  R.  S.  |  5467  (embodied  herein),  pr 
viding  that  any  person  employed  in  t 
postal  service  who  shall  secrete,  embe 
zle,  or  destroy  any  letter  intrusted 
him,  or  which  shall  come  into  bis  po 
session,  and  which  was  intended  to 
conveyed  by  mail,  and  which  shall  re- 
tain any  note,  bond,  draft,  or  any  otb 
article  of  value,  or  who  shall  steal 
take  any  of  such  thing*  out  of  any  It 
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h  shall  have  come  Into  hit  pos- 

"and  provided  the  time  shall 
e  been  delivered  to  the  parties 
i  it  is  directed,  shall  be  puiiish- 
im  prison  meat  at  hard  labor  for 
than  one  year  nor  more  than 
ra,"  as  is  seen  by  resort  to  17 
;8,  t  279,  for   which  the  above 

was  a  substitute,  and  which, 
ie  words  "to  whom  it  is  direct- 
da  "ever;  such  person  shall,  on 
on  thereof,  for  every  such  of- 
e  imprisoned  at  hard  labor  not 
n  one  nor  more  than  five  years." 
;olon  should  be  substituted  for 
ima  alter   the  word   "directed." 

L«cher  (1890)  10  Sup.  Ct.  625, 
S.  624,  33  L.  Ed.  1080;   Same  v. 

(C.  C.  1893)  55  Fed.  475;  Same 
t  <D.  C.  1889)  3S  Fed.  106. 

|  5467  (embodied  herein),  held 
te  two  distinct  offenses  so  that 
not  a  necessary  element  of  the 

described  in  the  second  clause 
e  letter  embewled  or  the  con- 
f  which  were  stolen  should  be 
1  to  be  conveyed  by  mnil  or  de- 

by  letter  carrier,  etc.,  aa  re- 
by  the  first  clause,  it  being  only 
ry  that  an  indictment  under  the 
clauBe  show  that  the  letter  was 
ich  had  come  under  the  jurisdic- 
I  into  the  possession  of  the  post 
apartment  and  had  not  yet  been 
si  to  the  person  addressed.  Hall 
i.  (1896)  18  Sup.  Ct  237,  238, 
S.  632,  42  L.  Ed.  607. 
;tnbezzlement  of  a  letter  and  the 
■  of  its  contents  are  distinct  of- 

under  B.  S.  I  5467  (embodied 
.  D.  S.  v.  Taylor  (C.  C.  1874) 
as.  No.  16,438. 

r  R.  S.  |  5467  (embodied  here- 
ere   may    be   a   prosecution   for 

a  valuable  thing  out  of  a  letter 
il  custody,  and  also  a  prosecu- 
r  embezzling  the  letter  itself.  U. 
laugh   (C.  C.  1880)  1  Fed.  784, 

all  carrier  aa  amploye^-A  mall 
is  within  Act  April  30,  1810,  I 
lishiug  embezzlement  by  any  per- 
mployed  in  any  of  the  depart- 
of  the  general  post  office."  TJ.  S. 
ew   (C.  C.   1828)    Fed.   Cas.   No. 

•puty  postnaatar  aa  employe.— 
torn  in  aa  a  deputy  postmaster, 
indled  the  mail  whenever  he  was 
the  post  office  and  felt  inclined  to 
is  an  employe  within  the  meaning 
law.  U.  S.  v.  Brent  (D.  C.  1873) 
las.  No.  14,640. 

tag*  driver  at  a«ploy*-— Dnder  R. 
467  (embodied  herein)  providing 
ly  person  employed  in  any  depart- 
of  the  postal  service  who  shall 
tie  any  letter  intrusted  to  him,  or 
shall  come  into  his  possession, 
is  intended  to  be  conveyed  by  mail 
irered  fay  any  carrier,  mail  agent, 
agent,  letter  carrier,  or  other  per- 
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son  employed  in  any  department  of  the 
postal  service,  shall  be  guilty  of  robbing 
the  mails,  it  was  held  that  a  stage  driver 
employed  by  a  stage  company,  which 
had  a  contract  for  carrying  the  mails, 
and  who  was  aworn  as  a  mail  carrier, 
was  an  employ*  of  the  postal  service, 
within  the  meaning  of  this  section, 
though  he  was  hired  and  paid  by  the 
stage  company.  TJ.  S.  v.  Hanna  (1887) 
4  N.  M.  (Johns.)  216,  17  Pae.  79. 

6.  Intention  to  convey  letters  by  mall. 
—A  letter  properly  stamped,  with  the 
receiving  stamp  of  the  office  thereon, 
and  placed  in  a  carrier's  pigeonhole  at 
a  postal  station  with  other  letters  ad- 
dressed to  a  real  person  on  his  route, 
ie  "intended  to  be  conveyed  by  mail," 
and  its  abstraction  by  the  carrier  and 
the  taking  of  money  therefrom  consti- 
tutes an  offense  under  H.  S.  j  5467  (em- 
bodied herein),  although  it  was  placed 
there  by  a  postal  inspector  for  the  pur- 
pose of  testing  the  carrier's  honesty. 
Bromberger  v.  U.  S.  (1904)  128  Fed. 
346,  63  O.  C.  A.  76. 

To  convict  a  postal  employ*,  under  R. 
S.  |  5467  (embodied  herein),  of  the  of- 
fenae  of  secreting,  embezzling,  and  de- 
stroying a  letter  intrusted  to  him  or 
which  came  into  his  possession,  such 
letter  must  have  "been  intended  to  be 
conveyed  by  mail,"  or  carried  or  de- 
livered by  a  mail  carrier,  or  other  per- 
son employed  in  the  postal  service,  or 
forwarded  through  or  delivered  from 
eome  post  office  established  by  the  post- 
master general.  A  letter  is  not  intend- 
ed to  be  conveyed  by  mail,  when  the 
postal  authorities,  acting  in  co-opera- 
tion with  the  sender,  intend,  after  the 
letter  is  put  in  the  mail,  to  resume 
possession  of  it  themselves,  or  to  per- 
mit the  sender  to  do  so,  before  the  let- 
ter reaehea  the  hands  of  some  carrier, 
messenger,  or  other  postal  employe, 
for  delivery  to  the  proper  person.  U.  S. 
y.  Matthews  (O.  C.  1888)  35  Fed.  890, 
1L.K.A.  104. 

Letters  stamped  and  postmarked  as 
coming  from  other  offices,  but  which  in 
fact  are  placed  upon  the  distributing 
table  by  the  postmaster  and  an  inspec- 
tor, addressed  to  a  company  in  the  same 
town,  which  gets  its  mail  from  the  of- 
fice in  a  pouch  of  its  own,  are,  if  the 
postmaster  and  inspector  do  not  intend 
to  intercept  them  before  tbey  are  de- 
livered to  the  proper  address,  letters 
"intended  to  be  conveyed  by  mail," 
within  the  meaning  of  R.  S.  |  5467  (era- 
bodied  herein),  making  it  an  offense  for 
any  postal  employe  to  embezzle  any  It 


■   coming   i 


.   which 


.._j  intended  to  be  conveyed  by  mail,  or 
to  be  forwarded  through  or  delivered 
from  any  post  office.  Walster  v.  O.  S, 
(C.  C.  1890)  42  Fed.  891. 

Unless  the  word  "deposited"  has  some 
limited  meaning  a  letter  handed  by  one 
clerk  to  another  at  any  stage  of  trans- 
mission for  the  purpose  of  forwarding 
(12743) 
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its  delivery  is  intended  to  be  conveyed 
hy  mail.    Id. 

See,  also.  Goode  v.  D.  S.  (1895)  16 
Sup.  Ct.  130,  138,  150  U.  S.  003,  40  I* 
Ed.  297;  Ennis  v.  U.  8.  (1907)  154  Fed. 
842,  844,  83  C.  O.  A.  478:  U.  S.  t. 
Hall  (D.  C.  1896)  76  Fed.  566,  507. 

7.  Detention  or  mail.— Act  1825,  f  21, 
which  prescribes  a  punishment  for  the 
detention  of  ft  tetter  or  packet,  refers 
to  a  letter  or  packet  detained  before  it 
roaches  the  place  of  destination.  U.  S. 
v.  Pearee  (C.  C.  1837)  Fed.  Caa.  No. 
16,0-20. 

No  one  can  be  convicted  under  Act 
1825,  |  21,  who  is  not  employed  in  the 
post  office  department.  U.  S.  v.  Nott 
<C.  C.  1839)  Fed.  Cae.  No.  15,900. 

The  officers  of  the  post  office  depart- 
ment are  the  agents  of  the  public,  and 
no  postmaster,  whether  acting  under 
the  direction  of  the  postmaster  gener- 
al or  not.  can  lawfully  refuse  to  de- 
liver letters  addressed  to  his  office,  un- 
less authority  for  bo  doing  is  found 
in  some  act  of  congress.  Commerford 
v.  Thompson  (C.  C.  1880)  1  Fed.  417, 
419. 

A  letter  dropped  in  a  post  office,  in- 
tended for  a  person  at  such  place,  is  not 
a  letter  intended  to  bo  "conveyed"  hy 
post.  Act  1825,  c.  275,  S  21.  U.  a 
v.  Oliver  (D.  C.  1841)  Fed.  Ca*.  No. 
15,917. 

The  indictment  alleging  thnt  the  let- 
ter wn*  detained  two  days,  "with  intent 
to  prevent  the  arrival  and  delivery  of 
the  same"  to  the  person  addressed,  the 
offense  was  complete,  although,  at  the 
expiration  of  thnt  period,  there  may 
have  been  a  change  of  purpose.  U.  S. 
v.  Holmes  (D.  C.  1889)  40  Fed.  750. 

8.  Letter  delivered  to  authorized 
agent.— A  letter  delivered  to  an  au- 
thorized agent  cannot  be  charged  to 
have  been  embedded.  U.  S.  t.  Sander 
(C.  C.  1855)  Fed.  Cas.  No.  16,219. 

9.  Letters  not  containing  valuo.— It 
was  only  where  letters  containing  noth- 
ing of  value  were  embezzled  thnt  the 
'i dense  was  cognizable  under  It.  S.  ( 
3S01  (embodied  herein),  providing  that 
nny  person  employed  in  the  postal  serv- 
ice who  shall  secrete,  embezzle,  or  de- 
stroy any  such  letter,  although  it  does 
not  contain  any  security  or  other  thing 
of  value,  shall  be  punishable,  etc.,  at  17 
Stat  ft  146,  on  which  the  above  section 
is  founded,  in  place  of  "although  it 
does  not  contain  any  security,"  etc., 
reads,  "which  shall  not  contain  any  se- 
curity," etc,  TJ.  K.  v.  Lucher  (1890) 
10  Sup.  Ct.  325,  134  U.  S.  024,  33  L.  Ed. 
1080. 

It.  S.  (  3891  (embodied  herein),  cre- 
ates and  punishes  the  offense  of  unlaw- 
fully detaining,  delaying,  or  opening  a 
letter  and  of  secreting,  embezzling,  and 
destroying  a  letter,  though  It  docs  not 
contain  anything  of  value.  U.  S.  v. 
Deluny  (C.  (I.  1893)  55  Fed.  475,  476. 

If  a  postal  employe  secretes,  embes- 
(12744) 


ilea,  or  destroy*  mail  matter  intrust 
to  Mm,  he  can  be  puniahed  under  It. 
1  3891  (embodied  herein),  although 
does  not  contain  value,  or  represeni 
tive  of  value.  TJ.  S.  v.  Graver  (D. 
1888)  35  Fed.  59,  61. 

10.  Letter  not  mailable.,— An  emplt 
in  a  post  office,  who  steals  gold  di 
from  a  letter  in  the  mail,  is  liable 
indictment,  whether  the  same  be  rat 
able  or  not,  under  Act  July  1. 1864,  {  : 
TJ.  S.  v.  Ttandall  (D.  C.  1869)  Fed.  O 

No.  ie,iia 

11.  Letter  as  ©easing  to  be  mail  m 
ter. — A  post  office  superintendent  rf 
covered  a  misboied  letter,  which  t 
been  placed  in  a  "dead"  pigeonhole 
the  top  of  the  caae,  where  defendant 
clerk,  was  engaged  in  sorting  mail.  1 
letter  was  removed  by  the  superintet 
ent  and  handed  to  a  post  office  insp- 
tor,  who  took  it  to  the  addressee,  a 
without  delivering  it,  obtained  pt 
mission  to  open  it.  lie  then  retnri 
to  the  post  office,  unsealed  the  lett 
and  took  from  It  an  express  order  1 
$2,  a  statement  of  account,  and  a  1 
ter  from  the  sender  of  the  money  < 
der.  After  making  a  copy  of  the  1 
ter,  he  placed  it  in  the  envelope  v 
two  marked  $1  hills,  and  forwarded  t 
money  order  and  the  statement  to  I 
addressee.  The  envelope  containing  t 
letter  and  bills  having  been  duly  sen 

the   dead   pigeonhc 


;   ther 


after 


beialed  by  defendant.  Held,  that  I 
letter  at  the  time  it  was  returned 
the  inspector  to  the  dead  pigeonhole  b 
not  censed  to  be  mail  matter,  and  tl 
defendant  was  therefore  properly  c< 
vietcd  of  embezzling  a  letter  contain' 
inclosures,  in  violation  of  it.  S.  f  IH 
(embodied  herein).  EnnU  v.  TJ. 
(1907)  154  Fed.  842,  83  C.  C.  A.  478. 

12.  Decoy  letter*  or  paokap.es.— Cri 
inal  prosecutions  for  abstrscting  mi 
ey  from  the  mails  may  be  baaed  m 
the  taking  of  money  from  decoy  lettt 
mailed  by  post  office  inspectors.  Go( 
v.  II.  S.  (1893)  16  Sup.  Ct  136,  159 
8.  66.1,  40  U  Ed.  297;  Montgomt 
v.  Same  (1890)  16  Sup.  Ct.  797,  162 
S.  110,  40  L.  Ed.  1020;  Walster  v. 
S.  (C.  C.  1890)  42  Fed.  891;  TJ.  S. 
Jones  (C.  C.  1897)  SO  Fed.  513;  Sai 
v.  Wight  (D.  C.  1889)  38  Fed.  1( 
Some  v.  Dorsey  (D.  C.  1889)  40  F. 
752. 

Etuhczzling  or  stealing  the  contei 
of  a  "decoy"'  letter,  mailed  by  gove' 
ment  officials  or  detectives  to  a  fie 
tious  person  and  address,  is  within 
S.  t  5467  (embodied  herein).  Goode 
TJ.  S.  <1S95>  16  Sup.  Ct.  136,  159  U. 
663.  40  L.  Ed.  297;  Hall  v.  D.  8.  (189 
18  Sup.  Ct  237,  238,  168  U.  S.  632, 
L.  Ed.  607. 

On  a  prosecution  for  the  stealing 
a  letter  from  the  post  office,  the  ft 
that  the  letter  was  a  decoy  is  no  ( 
tense.     Goode  T.  U.  S.  (1895)  16  Si 
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,  137,  158  U.  S.  663,  40  L.  Ed. 

coy  letter  containing  marked 
States  currency,  addressed  to  a 
a  person,  and  deposited  in  the 
poat  office  inspectors,  intended 
ntereepted  and  withdrawn  from 
la,  is  a  "letter,"  within  R.  S.  ,| 
mho  died  herein),  providing  that 
it  office  employs  who,  shall  em- 
ir destroy  any  letter  or  steal 
i  out  of  a  letter  coming  into  bis 
ion  shall  be  punished,  etc.  Scott 
.  (1899)  19  Sup.  Ct  200,  211, 
S.  343,  43  L.  Ed.  471. 
coy  letter,  containing  money, 
'or  the  purpose  of  entrapping  an 
■  in  a  post  office,  who  opens  it, 
(es  the  money,  ia  within  Act 
3.  1825.  *  21.  U.  S.  v.  Cottins- 
.  C.  JSii2)  Fed.  Cna.  No.  14,872: 
.  Foye  (C.  C.  1853)  Fed.  Cna. 
157. 

?eoy  or  teat"  was  prepared  aa 
r  A  poat  office  inapeetor  wrote 
,  placed  it  in  an  envelope,  seal- 
directed  it  to  a  fictitious 


tier 


Bee;  then  wrapped 
per  arid  inclosed  both  letter  and' 
□  an  ordinary  newspaper  wrnp- 
id  wrapper  sealed,  and  proper- 
iped.  and  directed  aa  the  enve- 
iside.      ThlB    packet    was    then 

to  a  poat   office  official,   to   be 
by  him,  aa  a  "decoy  or  teat,"  in 

known  aa  the  "nixes  basket,"  a 
for  apparently  worthless  and 


ible   r 


>  be 


and  examined  by  a  postal 
who  waa  to  aead  any  letter  or 
of  value  found  therein  to  h  no  th- 
ai, to  be  forwarded  to  the  dend- 
>ffice.     Held,  that  this  was  not  a 

of  the  packet,  and  it  did  not  be- 
mail  matter."  within  the  mean- 
It.  S.  55  5467,  5169  (this  com- 
i,  H  10364,  10365).  U.  S.  t. 
C.  C.  1SS7)  30  Fed.  818. 
abstracting,  from  a  letter  in  a 
red  mail  package,  of  a  silver  cer- 
,  by  a  railway  postal  clerk,  after 

received  it  as  such,  and   while 

possession,  to  be  conveyed  by 
other  registered  mail,  'hough 
there  to  give  him  oppor*initj  to 
.  if  he  so  chooses,  is  a  violation 
I.  |  5467  (embodied  herein). 


y  from  the  -nails. 


U.  I 


ley  (D.  C.  1889)  40  iTed.  752. 
Stat  car  employ?  who  takes  from 
lil  under  hie  charge  a  package 
ing  things  of  value,  although 
in  the  mail  as  decoy,  and  ad- 
I  to  a  person  having  no  exist- 
i  punishable  under  It.  S.  $S  3891, 
embodied  herein),  denouncing  a 
againat  any  postal  employs 
tea  any  tetter  or  packet  "intruat- 
um  *  •  •  and  which  was  in- 
to be  conveyed  by  mail. 
"  U.  S.  v.  Bethea  (D.  C.  1891) 
.  802,  following  U.  &  v.  Wight 


§  10368 

(D.  C.  18891  38  Fed.  106,  U.  S.  v. 
Dorsey  (D.  C.  1889)  40  Fed.  752,  and 
U.  S.  v.  Whittier  <C.  C.  1878)  Fed. 
Cas.  No.  16,688,  and  refusing  to  follow 
U.  S.  v.  Denkke  (C.  C.  1S8S)  35  Fed, 
407,  and  U.  S.  v.  Matthews  (C.  0. 
1888)  35  Fed.  890.  1  L.  R.  A.  104. 

It  makes  no  difference  with  respect  to 
the  duty  of  a  letter  carrier  in  the  em- 
ployment of  the  United  States,  when  a 
letter  comes  into  his  hands  in  the 
course  of  his  official  employment, 
whether  it  be  genuine,  or  a  decoy  letter, 
or  have  a  fictitious  address,  or  wheth- 
er it  bears  the  pretended  postmark 
of  a  fictitious  post  office.  The  open- 
ing, detention,  destruction,  or  the  em- 
bezzlement of  the  contents  of  either 
kind  of  letter  is  equally  punishable. 
Byram  v.  U.  8.  (19051  25  App.  D.  C. 
546. 

13.  Letter  with  fictitious  address.— 
See,  also,  preceding  note. 

A  letter  addressed  to  a  fictitious  per- 
son, known  to  be  eucb.  is  a  "letter" 
within  the  meaning  of  R.  S.  S3  5467, 
5469  (this  compilation,  §{  10364, 
10365),  making  the  stealing  of  a  letter 
from  the  mail  or  post  office  a  penal 
offense.  Goode  v.  U.  S.  (1805)  16  Sup. 
Ct.  136,  138,  169  U.  S.  063,  40  L.  Ed. 
297. 

A  letter  with  a  fictitious  address, 
which  cannot  therefore  be  delivered,  is 
not  "intended  to  be  conveyed  by  mail," 
within  the  meaning  of  R.  S.  t  3891  (em- 
bodied herein),  providing  a  penalty  for 
emhczzliog  such  a  letter.  V.  S.  v.  Den- 
icke  (C.  C.  1888)  35  Fed.  407. 

14.  Venue  of  offense.— Offense  of 
stealing  contents  of  letter,  under  this 
section,  held  committed  in  district,  re- 
gardless of  particular  point  where  mon- 
ey was  taken,  if  it  was  brought  within 
that  district  with  the  intent  of  appro- 
priating it  Perarn  v.  U.  S.  (1915)  221 
Fed.  213,  136  C.  C.  A.  623. 

15.  Indictment  or  Information,  and  la- 
sues,  proof,  and  variance,— \\'h<  re  a 
postmaster  is  indicted  for  embezzling  a 
letter,  it  is  enough  to  allege  thnt  the 
letter  came  into  his  hands,  without 
showing  where  it  waa  mailed,  and  by 
what  route  it  was  conveyed.  U.  8.  v. 
Lancaster  (C.  C.  1841)  Fed.  Cas.  No. 
15,556;  U.  S.  v.  Okie  (C.  C.  18C7> 
Fed.  Gib.  No.  15,916;  U.  S.  v.  Laws 
(D.  C.  1872)  Fed.  Cos.  No.  10.579. 

In  an  indictment  for  larceny  from  a 
letter  under  Act  1825.  j  21.  the  prop- 
erty stolen  must  be  laid  on  some  per- 
son other  than  the  prisoner.  U.  S.  v. 
Foye  (C.  C.  1853)  Fed.  Cas.  No.  15.- 
157;  U.  S.  v.  Cumminga  (D.  C.  18551 
Fed.  Cas.  No.   14,901a. 

In  an  indictment  against  a  post  office 
clerk  for  embezzling  a  letter  containing 
a  bank  note,  the  letter  being  described 
as  directed  to  a  person  other  than  de- 
fendant, it  ia  unnecessary  to  allege  that 
the  letter  or  note  was  the  property  of 
any  one.     U.  &  t.  Okie  (C.  C.  1867> 
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Fed.  Can.  No.  15,916;  D.  B.  v.  Laws 
(D.  C.  1872)  Fed.  Ou.  No.  16,578. 

Failure  of  an  Indictment  of  a  postal 
employe  under  R.  S.  g  5407  (embodied 
herein),  for  secreting  and  embezzling  a 
letter  containing  United  States  treas- 
ury notes,  to  allege  that  the  letter  had 
not  been  delivered  to  the  person  to 
whom  it  was  directed,  held  not  to  be  a 
jurisdictional  error  that  could  be  tak- 
en advantage  of  on  habeas  corpus. 
Wight  v.  Nicholson  (1890)  10  Sup.  Ct 
487,  134  U.  a  136,  33  L.  EM.  865. 

An  indictment  for  embezzling  letters 
containing  money  charged  that  the  let- 
ters in  question  came  into  defendant's 
possession  as  a  railway  postal  clerk,  to 
be  delivered  to  the  persons  addressed. 
The  evidence  disclosed  that  the  letters 
and  money  belonged  to  inspectors,  who 
mailed  them,  and  were  intercepted  by 
them  before  reaching  the  person  to 
whom  they  were  addressed.  Held,  that 
this  was  an  immaterial  variance. 
Montgomery  v.  D.  S.  (1896)  16  Sup. 
Ct  797,  162  D.  S.  410,  40  L.  Ed.  1020, 
applying  Qoode  v.  U.  S.  (1895)  16  Sup. 
Ct.  136, 159  D.  S.  663,  40  L.  Ed.  297. 

An  indictment  under  It.  S.  1  5467 
(embodied  herein),  charged  a  postal 
clerk  with  having  destroyed  a  certain 
letter,  and  a  draft,  therein  contained, 
"(or  fifty  francs,  D.  O.  Mills  &  Co.,  No. 
d.08250,  on  Paris,  France,"  a  more 
particular  description  of  which  was  to 
the  grand  jurors  unknown.  Held  a  suf- 
ficient description  of  the  draft.  Etose- 
crans  v.  U.  S.  (1897)  17  Sup.  Ct  302, 
305,  165  U.  S.  257,  41  h.  Bd.  708. 

In  an  indictment  under  K.  S.  5  5467, 
cl.  2  (embodied  herein),  making  it  an 
offense  for  a  postal  employe  to  steal 
anything  of  value  out  of  an;  letter  or 
package,  an  averment  that  the  letter 
from  which  the  thing  of  value  had  been 
taken  was  to  be  delivered  by  a  letter 
carrier  Is  surplusage,  and  need  not  be 
proved.  Hall  v.  U.  S.  (1898)  18  Sup. 
Ct  237,  168  U.  S.  632,  42  L.  Ed. 
607. 

The  statute  creates  two  distinct  of- 
fenses, and  it  is  not  a  necessary  ele- 
ment of  the  offense  described  by  the  sec- 
ond clause  that  the  letter  embezzled  or 
tbe  contents  of  which  are  stolen  snail 
be  intended  to  be  conveyed  by  mail  or 
delivered  by  letter  carrier,  etc.,  as  re- 
quired by  the  first  clause;  and  an  in- 
dictment under  the  second  clause  need 
only  show  that  the  letter  was  one  which 
had  come  under  the  jurisdiction  and  in- 
to the  possession  of  the  post  office  de- 
partment, and  had  not  yet  been  de- 
livered to  the  person  addressed.     Id. 

An  unnecessary  averment  in  an  in- 
dictment under  the  second  clause  that 
the  letter  embezzled  or  the  contents  of 
which  bad  been  stolen  was  intended  to 
be  delivered  by  a  letter  currier  need 
not  be  proved.    Id. 

An  indictment  under  R.  S.  I  5467 
(embodied  herein),  charging  a  mail  car- 
rier with  embezzlement  of  a  letter  con- 
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talning  an  article  of  value,  and  v 
stealing  sucb  article,  ia  sufficiently  s 
eific  where  it  describes  the  letter  i 
describes  tbe  article  contained  thei 
as  a  silver  certificate  of  the  Uni 
States,  giving  its  denomination,  wi 
out  setting  oat  specifically  the  ma 
and  numbers  thereon.  Brotnberget 
U.  S.  (1904)  128  Fed.  346,  63  a  a 
76. 

An  indictment  under  H.  S.  !  } 
(embodied  herein),  contained  t 
counts,  the  first  charging  that  defe 
ant  did  unlawfully  and  willfully  seen 
embezzle,  and  destroy  a  certain  let 
intended  to  be  conveyed  by  mail,  wh 
came  into  defendant's  possession 
virtue  of  his  office  end  employment 
a  letter  carrier,  and  which  contau 
articles  of  value  described,  and  the  s 
ond  charging  that  defendant  did  eti 
take,  and  carry  away  such  articles 
value  described  therein.  Held,  t 
such  counts  were  not  repugnant  to  e: 
other  as  charging  both  embexzlem 
and  theft  of  the  same  article,  the  < 
being  for  tbe  embezzlement  of  the  1 
ter  and  the  other  for  stealing  its  v 
uable  contents.     Id. 

In  a  prosecution  under  R,  8.  |  ft 
(embodied  herein),  for  larceny  from 
mails,  an  indictment  charging  that 
stolen  package  had  been  placed  in 
mail,  and  came  into  defendant's  posa 
sion  in  his  capacity  as  a  mail  clerk,  v 
sufficient  to  authorize  the  adtnisa 
of  evidence  that  the  package  had  bi 
stamped,  and  the  manner  of  si 
stamping.  Alexia  v.  U.  S.  (1904)  1 
Fed.  60,  63  C.  0.  A-  &02. 

The  provisions  of  B,  8.  |  5467  (e 
bodied  herein),  making  it  a  criminal 
fense  for  an  employe  in  the  postal  se: 
ice  to  embezzle  a  letter,  necessai 
implies  that  the  letter  must  have  co 
hie  official  ctt 
indictment  thereuot 
which  fails  to  allege  such  fact  is  fat* 
defective.  Shaw  v.  U.  S.  (1908)  3 
Fed.  174,  91  0.  0.  A.  208. 

Money  is  comprehended  by  the  te 
"article  of  value"  within  an  indi 
ment  of  a  railway  postal  clerk  for  i 
ere  ting  and  embezzling  a  letter  a 
taining  "articles  of  value."  Shaw  v. 
S.  (1910)  180  Fed.  348,  103  O.  a 
494. 

An  indictment  of  a  railway  pos 
clerk  for  secreting  and  embezzling 
letter  containing  an  article  of  val 
need  not  describe  tbe  article  with  t 
same  precision  as  in  a  prosecution  I 
forgery  or  larceny,  but  the  article  mi 
be  stated.    Id. 

An  indictment  of  a  railway  pos 
clerk  for  secreting  and  embezzling 
letter  containing  an  article  of  value  su 
ciently  describes  the  article  if  it  i 
prises  defendant  of  the  charge  sgaii 
him  and  protects  him  against  a  si 
ond  prosecution  for  the  same  often 
Id. 

An   indictment    of   *  railway   pos 
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r  cinbpzzliiig  a  letter  containing 
.  of  value,"  to  wit,  "$12  in 
of  the  United  States,"  which 
is  addressed  to  a  specified  per- 
i  specified  address,  it  being  al- 
ii t  a  farther  description  of  the 
ad  its  contents  is  unknown  to 
id  jurors,  sufficiently  describes 
lej.     Id. 

.secotions  under  R.  S.  H  5407, 
70  (this  compilation,  ||  10364, 
providing  for  the  protection  of 
tier,  it  is  not  necessary  to  al- 

prove   ail    the    ingredients    of 

Thompson  v.  D.  S.  (1913)  202 
1.  120  C.  C.  A.  075,  47  L.  R.  A. 
206. 
dictment   against   a   post   office 

for  embezzling  letters  in  trust - 
liiu,  and  stealing  bank  notes 
m,  need  not  aver  that  the  let- 
re  intended  to  be  conveyed  by 
1.  8.  v.  Golding  (C.  C.  1820) 
a.  No.  1S.224. 

□vict  a  person  of  stealing  a 
tc,  who  is  employed  in  the  de- 
t,  such  employment  must  be 
y   alleged   and    proved.      U.    8. 

(C.  C.  1839)   Fed.  Cas.  No. 

iictment  for  abstracting  s  let- 
aining  bank  notea  is  good  if  it 

hat  the  letter  was  put  into  the 
ce  to  be  conveyed  by  post,  and 
ag  so  conveyed,  and  came  into 
it's  possession,  as  driver  of 
stage.  U.  8.  v.  Martin  (C.  C. 
'ed.  Caa.  No.  10,731. 
!  in  an  indictment  for   embei- 

the  letter  or  bank  note  is  de- 
it  mast  be  proved  as  laid. 
.  Lancaster  (0.  0.  1841)  Fed. 
..  15,556. 

unnecessary  to  particularly  de- 
he    letter    or   the    bank    notes 
Id. 

of  a  third  person,  sent  by  a 
ry  with  notes  of  his  own,  and 
rom  the  mail,  may  be  laid  in 
ctment  as  the  property  of  the 
ry.    U.  S.  v.  Burroughs  (C.  C. 

ed.  Cas.  No.  14,695. 
dictment  charging  a  mail  car- 
h  stealing  a  letter  out  of  the 
sufficient  without  slleging  that 
ined  an  article  of  value.  U.  S. 
ir  (C.  C.  1849)   Fed.  Caa.  No. 

Ascription   of   the   termini   be- 

hieh  the  letter  was  intended  to 

by  post  cannot  be  rejected  as 
ge,  but  must  be  proved  as  laid. 

Foye  (O.  C.  1853)  Fed.  Cas. 
67. 

indictment  for  embezzlement, 
ficiently  certain  to  charge  that 
it  was  "a  person  employed  in 
be  departments  of  the  post  of- 
blishment  of  the  United  States." 

Patterson  (G.  C.  1855)  Fed. 
.  16,011. 

the  embezzlement  ia  of  a  let- 
(aining  a  banknote,  it  ia  not 
7  to  describe  the  note.     Id. 
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In  an  indictment  for  embexxling  a 
letter  containing  money  (Act  July  1, 
1864,  %  12),  it  is  not  necessary  to  aver 
that  the  letter  embezzled  was  iutcuded 
to  be  conveyed  to  any  particular  place, 
but  only  that  it  was  intended  to  be 
conveyed  by  post  U.  S.  v.  Okie  (C. 
C.   1867)   Fed.  Cas.   No.  15,916. 

An  indictment  under  K,  S.  {  6467 
(embodied  herein),  against  a  letter  car- 
rier, for  embezzling  a  letter,  ia  not  de- 
fective, though  it  does  not  aver  that 
the  letter  was  not  delivered  to  the  ad- 
dressee. U.  S.  v.-Jenther  (C.  C.  1876) 
Fed.  Caa.  No.  15,476. 

Certain  variances  as  to  the  address 
upon  a  letter  alleged  to  have  been  em- 
bezzled by  a  letter  carrier,  held  not 
material.     Id. 

An  indictment  against  a  post  office 
employe  for  stealing  money  from  a 
letter  (11.  S.  |  5467,  embodied  herein), 
which  did  not  aver  that  the  letter  was 
one  intended  to  be  conveyed  by  mail, 
or  that  it  bad  been  deposited  in  any 
post  office,  or  in  charge  of  defendant, 
or  that  it  came  into  bis  possession  in 
the  regular  course  of  his  official  duty, 
held  bad.  U.  8.  v.  Winter  (C.  C.  1876) 
Fed.   Cas.  No.   16,744. 

In  a  prosecution  by  information  un- 
der R.  8.  S  6467  (embodied  herein), 
for  the  embezzlement  of  a  letter  con- 
taining treasury  notes,  by  a  person  in 
the  employ  of  the  postal  service,  it  ia 
not  necessary  to  allege  ownership  of 
the  notes  in  some  person  other  than 
the  accused,  where  the  taking  or  steal- 
ing of  the  notes  is  alleged  by  way  of 
description,  for  the  purpose  of  bring- 
ing the  offense  fully  within  the  terms 
of  the  definition  employed  by  the  stat- 
ute. U.  S.  v.  Baugh  (C.  C.  1880)  1 
Fed.   784,   786. 

The  statutory  offence  of  embezzle- 
ment of  a  letter  Is  not  an  "infamous 
crime"  within  the  meaning  of  the  fifth 
amendment  to  the  constitution,  pre- 
cluding a  prosecution  by  information. 
Id. 

Rev.  St.  |  5467  (embodied  herein), 
punishing  any  employe  of  the  post  of- 
fice department  who  shall  steal  or  take 
from  a  letter  any  note,  bond,  draft, 
promissory  note,  contract,  or  agree- 
ment for  or  relating  to  the  payment  of 
money,  an  indictment  under  this  sec- 
tion against  such  an  employ*  for  steal- 
ing a  check  payable  to  a  certain  per- 
son need  not  allege  that  the  check  was 
indorsed  by  the  payee,  so  as  to  be  ne- 
gotiable by  or  of  value  to  another  per- 
son. The  cbeck  was  "an  agreement  re- 
lating to  the  payment  of  money,"  and 
wit  bin  the  statute,  without  any  allega- 
tion or  proof  of  value.  Jones  v.  U.  S. 
(C.  C.  1886)  27  Fed.  447. 

In  an  indictment  for  stealing  under 
this  section,  if  the  tbiug  within  the 
statute  be  prescribed,  no  value  need  be 
alleged,  nor  proved,  if  alleged.     Id. 

In  such  an  indictment  for  stealing  a 
check,  the  check  stolen  out  of  a  letter 
need  not  be  set  forth  in  biPC  verba.    A 
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substantive  description  of  the  check 
will  suffice,  If  it  is  sufficient  to  inform 
the  accused  of  what  hs  was  charged 
with  stealing,  and  to  protect  him  from 
being  again  put  in  jeopardy  for  the 
same  taking.     Id. 

It.  8.  j  54(17  (embodied  herein),  pro- 
vides for  the  punishment  of  any  em- 
ployg  at  the  post  office  department  who 
shall  steal  or  take  from  a  letter  any 
note,  bond,  draft,  or  contract  for  the 
payment  of  money.  Held,  the  offense 
intended  to  be  punished  by  the  statute 
is  the  common-law  offense  of  larceny, 
when  committed  by  an  employe  of  the 
postal  service;  and  the  words  of  the 
statute  do  not  specifically  set  forth  all 
the  elements  necessary  to  constitute 
the  offense  intended  to  be  punished, 
and  therefore  an  indictment  which 
merely  follows  the  words  of  the  stat- 
ute is  insufficient.     Id. 

The  indictment  being  in  the  words  of 
the  statute,  those  words  must,  of 
themselves,  fully,  directly,  expressly, 
and  without  uncertainty  or  ambiguity, 
set  forth  all  the  elements  necessary  to 
constitute  the  offense  inteuded  to  be 
punished.     Id. 

It.  S.  f  5467  (embodied  herein),  pun- 
ishing any  employe*  of  the  post  office 
department  who  shall  steal  or  take 
from  a  letter  any  note,  bond,  draft, 
or  contract  for  the  payment  of  money, 
an  indictment  under  this  section  for 
stealing  a  check  need  not  describe  the 
check  in  htec  verba.  A  description  full 
enough  to  identify  the  check  to  in- 
form the  accused  of  what  he  was 
charged  with  stealing  and  taking,  and 
to  protect  him  from  being  again  put  in 
jeopardy  for  the  same  taking,  is  suffi- 
cient.    Id. 

When  the  indictment  alleges  owner- 
ship in  the  person  to  whom  a  register- 
ed letter  was  directed,  and  it  appears 
in  proof  that  when  it  was  stolen  the 
sender  bad  deposited  it  with  the  post- 
master, taking  his  receipt  therefor,  and 
it  had,  by  due  course  of  mail,  left  the 
mailing  office,  held,  that  its  custody  by 
the  post  office  department  was  for  the 
benefit  of  the  person  to  whom  it  was 
addressed,  that  it  was  his  property 
(the  sender  had  no  control  over  it), 
and  there  was  no  variance.  U.  S.  v. 
Jackson  (G.  C.  1880)  29  Fed.  503. 

Where  It  is  charged,  in  an  indictment 
for  larceny  from  the  mails,  that  the 
letter  and  an  inclosed  check  are  the 
property  of  the  person  to  whom  it  is 
addressed,  If  it  appears  in  proof  that 
the  check  was  sent  for  the  benefit  of 
thst  person,  and  was  stolen  while  in 
the  mails,  the  proof  will  support  the 
allegation  of  ownership.  U.  S.  v. 
Jones   (C.  G.  1887)   31  Fed.  718. 

Where  it  appears  that  a  check  was 
sent  through  the  mails  by  a  debtor  to 
a  creditor,  with  instructions  to  credit 
the  amount  on  bis  debt,  the  ownership 
of  the  check  may  properly  be  laid 
In  the  latter.    Id. 

If  the  check  is  correctly  described 
as  it  was   at   the   time  it  was  stolen. 


If  it  appears  in  proof  that  the  i 
son  to  whom  the  letter  is  addrei 
has  a  special  property  in  the  check, 
certain  trusts  or  duties  to  perfi 
with  reference  to  it,  this  will  supi 
the  allegation  of  ownership  in  him. 

A  check  was  indorsed  in  blank 
the  payee,  and  mailed  to  a  third  j 
son.  Held,  that  an  indictment  for 
larceny  of  the  check  while  in  cust 
of  the  postal  officers  properly  alle 
the  ownership  to  be  in  the  addresi 
as  the  regulations  of  the  post  office 
partment  constitute  the  postal  auth 
ties  trustees  for  the  person  to  wl 
a  letter  is  addressed.  D.  S.  v.  Jo 
(C.  C.  1887)  31  Fed.  725. 

In  an  indictment  for  embeulini 
letter  containing  a  bank  note  ( 
March  3,  1825)  it  is  not  necessary 
state  the  particular  office  held  by 
act-used,  or  that  the  note  was  of  an 
corporsted  bank,  or  of  any  value. 
S.  v.  Clark  (D.  O.  1848)  Fed.  Cas. 
14,801. 

An  indictment  against  a  postmaf 
for    embezzling    bank    notes   from 
mail   must   aver   that   the  note  wa 
thing  of  value.     U.  S.  v.  Cummings 
C.  1856)   Fed.  Cas.  No.  14,901. 

In  an  indictment  against  a  post  ot 
clerk  for  embezzlement  a  descriptioi 
the  letter  as  directed  to  A.  B.  is  si 
cient  where  it  is  inclosed  in  an  envel 
directed  to  A.   B.     U.  S.   v.  Laws 

C.  1872)  Fed.  Cas.  No.  15,578. 
The  Indictment  'need  not  allege  t 

the  clerk  obtained  the  letter  by  vit 
of  his  employment;  it  is  enough  tl 
being  a  clerk,  be  has  obtained  post 
sion  of  the  letter.     Id. 

It.  S.  %  5467  (embodied  herein),  c 
ers  the  offenses  of  secreting  and  i 
bezzling  valuable  letters,  as  well 
stealing  their  contents;  and  the  on 
sion  in  the  indictment  of  the  woi 
"every  such  person  shall  on  convict 
thereof  for  every  such  offense,"  use 
Act  June  8,  1872,  J  279,  is  immstet 
O.  S.  v.  Atkinson  (D.  C.  1888)  34  I 
316. 

It  is  not  necessary,  in  an  indictm 
under  It.  S.  j  5467,  cL  1  (embot 
herein),  for  secreting  and  embexzlin 
valusble  letter,  to  allege  that  the  let 
had  not  been  delivered  to  the  part; 
whom  it  was  directed;  nor,  under 
second  clause,  for  stealing  the  contei 
j  to  allege  that  the  letter  was  inten 
'  to  be  conveyed  by  mail  or  mail  can 

D.  S.  v.  Wight  (D.  C.  1889)  38  I 
106. 

An  indictment  against  a  postmas 
under  R.  S.  g  3S90  (embodied  here: 
for  detaining  mail,  is  sufficient  if  it 
lege  in  the  words  of  the  statute  t 
the  letter  in  question  was  unlawfi 
detained,  with  intent  to  prevent  its 
rival.  It  need  not  aver  that  the  let 
was  knowingly  and  willfully  detain 
U.  3.  v.  Holmea  (D.  C.  1889)  40  1 
750. 
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ere  an  indictment  under  R.  S.  | 
(embodied  herein),  charges  that 
iant  "did  secrete,  embezzle,  and 
>y"  certain  letters,  etc.,  "within 
tent  and  meaning  of  section  54117, 
ed  Statutes  of  the  United  States," 
■rital  of  such  section  will  be  con- 
d  surplusage,  and  the  indictment, 
b  not  good  under  said  section 
will  be  considered  sufficient  under 
f  3891  (embodied  herein),  which 
les  that  "any  person  employed  in 
lepartment  of  the  postal  service 
shall  unlawfully  detain,  delay,  or 
my  embezzle,  or  destroy  any  such 
.  packet,  letter,  packet,  •  *  • 
o  shall  secrete,  •  •  •  shall  be 
led,"  etc  U.  S.  v.  Hartley  (D.  0. 
42  Fed.  835. 

ugh,  under  It.  S.  I  5467  (embodied 
i),  "embezzling  a  letter"  and 
ing  its  contents"  are  separate  o(- 
i,  and  may  be  charged  as  such,  the 
es  are  of  the  same  grade  and 
■t  to  the  same  penalty;  and  hence 
may  both  be  charged  in  a  single 
of  the  indictment,  stating  the 
transaction  as  a  single  offense, 
both  acts  are  committed  by  the 
person  at  the  same  time,  and 
tut*  a  single  continuous  act.  U. 
Byrne  (D.  C.  1890)  44  Fed.  188. 
rments  in  such  an  indictment  that 
tter  was  secreted,  embezzled,  and 
>yed,  and  that  its  contents  were 
,  are  not  repugnant.  Id. 
ire  an  indictment  under  the  first 
lauses  of  E.  6.  }  5467  (embodied 
i),  avers  the  embezzling  of  a  let- 
ntended  to  be  delivered  by  a  letter 
I,"  it  is  necessary  to  prove  this 
ient,  and  the  same  is  not  sustain- 
ere  it  appears  that  the  letter  was 
>y  addressed  to  a  fictitious  person, 
lot  intended  to  be  delivered  to 
but  such  an  averment  will  be  re- 
j  as  mere  surplusage  in  a  count 
on  the  last  clause  of  said  section. 
v.  Hall  (D.  C.  1806)  76  Fed.  568. 
ler  Act  July  1.  1834,  f  12  (13 
337),  providing  that  any  post 
employe  who  shall  secrete  or  em- 
'  any  letter  or  packet  intrusted  to 
iball  be  punished,  and  providing 
;nt  punishment  according  as  the 
or  packet  does  or  does  not  con- 
■rticles  of  value,  in  order  to  pun- 
p  fend  ant  for  embezzling  a  letter 
ining  articles  of  value,  it  must  be 
d  and  proved  that  the  letter  em- 
d  contained. an  article  of  value, 
lm  v.  U.  S.  (1671)  1  Colo.  309. 
indictment  against  a  mail  carrier 
mbezzling  letters  intrusted  to  him 
carried  need  not  allege  to  whom 
itters  were  addressed  or  by  whom 
were  written.  ItL 
3.  |  5467  (embodied  herein),  pro- 
thnt  "any  person  employed  in  any 
tment  of  the  postal  service,  who 
secrete,  embezzle,  or  destroy  any 
*  *  *  containing  any  note, 
draft,  check,"  etc.,  shall  be  pun- 
in  a  certain  manner.  Held,  that 
dtetment  thereunder,  describing  a 


silver  certificate  as  being  for  c 

lar,   deposited,   "with   the   tress 

the  United  States,"  is  sufficient,  though   - 

the  words  "deposited  in  the  treasury" 

are   used   in   the   certificate.     U.   S.   v. 

Bliason  (D.  C.  1889)  7  Mackey,  104. 

R.  S.  I  54G7  (embodied  herein),  pre- 
scribes the  punishment  for  any  one  who 
embezzles  any  package  intended  to  be 
conveyed  by  mail,  and  which  contains 
certain  enumerated  articles,  or  "any 
other  article  of  value."  Held,  that  an 
Indictment  which  charged  the  embezzle- 
ment of  a  package  containing  "eight 
hundred  dollars"  was  sufficient,  with- 
out setting  out  the  kind  of  dollars,  or 
that  such  dollars  possessed  value.  U. 
S.  v.  Fuller  (1888)  4  N.  M.  (Johns.) 
358,  20  Pac.  175. 

In  a  prosecution  for  the  embezzle- 
ment of  a  registered  package,  where 
there  is  proof  that  such  a  package  was 
actually  put  in  the  mail,  and  afterwards 
taken  by  the  accused,  a  variance  as  to 
the  name  of  the  sender,  or  of  tbe  per- 
son to  whom  tbe  package  was  directed, 
is  immaterial.     Id. 

B.  8.  i  5467  (embodied  herein),  pro- 
vides that  "any  person  employed  in  any 
department  of  the  postal  service,  who 
shall  secrete,  embezzle,  or  destroy  any 
letter,  packet,  bag,  or  mail  of  letters 
Intrusted  to  him,  or  which  shall  come 
into  his  possession,  and  which  was  in- 
tended to  be  conveyed  by  mail;  •  •  • 
any  such  person  who  shall  steal  or 
take  any  of  the  things  aforesaid  out 
of  any  letter,  packet,  bag,  or  mail  of 
letters  which  shall  have  come  into  his 
possession,  either  in  the  regular  course 
of  bis  official  duties,  or  in  any  other 
manner  whatever,  and  provided  the 
same  shall  not  have  been  delivered  to 
tbe  party  to  whom  it  is  directed,  shall 
be  punishable,"  etc.  Held,  .that  an  in- 
dictment agninBt  a  postmaster  for  em- 
bezzling a  registered  package  was  suffi- 
cient without  negativing  tbe  proviso. 
Id. 

In  a  prosecution  under  R.  S.  }  5467 
(embodied  herein),  punishing  any  per- 
son employed  in  tbe  postal  service  who 
shall  embezzle  any  letter  intrusted  to 
him,  or  which  shall  come  into  his  pos- 
session intended  to  be  conveyed  by 
mail,  etc.,  an  indictment  is  fatally  de- 
fective which  fails  to  show  that  the 
letter  embezzled  came  into  accused's 
possession  as  an  employe  of  tbe  postal 
service.  U.  S.  v.  Aurandt  (N.  M.  1910) 
107  Pac.  1064,  27  L.  B.  A.  (N.  S.)  1181. 

16.  EvUJencs,— On  the  trial  of  a  mail 
carrier  for  embezzling  a  letter  and 
stealing  a  bill  therefrom,  the  letter  be- 
ing one  of  two  decoy  letters  bearing  a 
printed  address  to  the  same  person,  a 
witness  for  the  government  testified 
that  be  placed  both  the  decoy  letters  in 
defendant's  pigeonhole,  with  others,  for 
delivery.  Another  carrier,  as  a  wit- 
ness for  defendant,  testified  that  he 
found  two  letters  so  addressed  in  bis 
own  pigeonhole,  and  placed  them  in  the 
"misbox."     Held   that,   to   prevent   an 
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inference  by  the  jury  that  they  were 
the  decoy  letters,  and  that  the  one  em- 
bezzled may  have  been  retained  by*  the 
last  witneno,  it  was  competent  for  the 
government  to  show  in  rebuttal  by  a 
clerk  in  the  office  that  he  found  two 
auch  letters  in  the  misbox,  and  redis- 
tributed them  into  defendant's  pigeon- 
hole. Bromberger  v.  U.  8.  (1904)  128 
Fed.  346,  63  C.  O.  A.  76. 

On  the  trial  of  a  defendant  charged, 
under  R.  8.  f  5407  (embodied  herein), 
as  a  post-office  clerk  with  having  se- 
creted and  embezzled  letters  containing 
articles  of  value,  and  stealing  sucb  ar- 
ticles from  letters,  the  government  pro- 
duced witnesses  who  testified  that  they 
saw  defendant  open  a  letter  and  take 
therefrom  an  article  of  value,  which  he 
placed  in  a  pigeonhole.  Defendant  in 
his  own  behalf  testified  that  the  letter 
referred  to  waa  open  when  received, 
and  that  the  article  whicb  he  placed  in 
the  pigeonhole  he  found  lying  loose  on 
his  table  when  assorting  mail  and  laid 
it  away  for  proper  disposition.  Held, 
that  he  was  entitled  to  show  by  other 
employes  that  the  mails  at  the  office 
had  been  very  heavy  for  some  time 
prior  to  this  occurrence,  and  that  many 
letters  and  packages  came  In  bad  con- 
dition, with  the  edges  worn  and  brok- 
en, so  that  articles  could  readily  fall 
out,  as  evidence  tending  to  support  his 
defense.  Chitwood  v.  U.  3.  (1907)  153 
Fed.  551,  82  C.  C.  A.  BOG,  11  Ann. 
Cas.  814. 

In  a  trial  of  a  railway  postal  clerk 
for  embezzling  a  letter  containing  mon- 
ey, the  fact  that  the  letter  whicb  was 
introduced  In  evidence  was  found  in  his 
pocket  was  some  evidence  tending  to 
show  intent  to  embezzle.  Shaw  v. 
D.  S.  (1910)  180  Fed.  348,  103  C.  0. 
A.  494. 

Evidence  held  to  sustain  a  conviction 
of  a  mail  carrier  for  larceny  from  the 
mails.  Welsing  v.  D.  8.  (1914)  218 
Fed.  369,  134  C.  C.  A.  177. 

To  support  conviction  under  this  sec- 
tion relative  to  detention  of  mail  mat- 
ter by  persons  in  the  postal  service, 
some  evidence  that  defendant  acted  un- 
lawfully and  with  a  guilty  intent  held 
necessary.  Fliashnick  v.  U.  S.  (1915) 
223  Fed.  736,  139  C.  C.  A.  266. 

Evidence  held  insufficient  to  support 
conviction  of  letter  carrier  for  detain- 
ing decoy  letter  found  in  letter  box- 
after  he  had  collected  mail  therefrom. 
Id. 

On  trial  of  letter  carrier  for  detain- 
ing letter,  admission  of  evidence  as  to 
disappearance  of  another  letter,  with 
which  the  carrier  was  not  sufficiently 
connected,  held  error.     Id. 

Upon  a  prosecution  under  Act  1825, 
|  21,  for  the  embezzlement  by  an  em- 
ploye of  the  post  office,  some  evidence 
is  necessary  of  the  genuineness  and 
value  of  bank  notes  charged  to  have 
been  stolen  out  of  a  letter.  D.  S.  v. 
Nott  (C.  C.  1839)  Fed.  Cas.  No.  15,- 
900. 

Evidence  that  the  prisoner  uttered,  as 
(12750) 


genuine,  what  purported  on  its  faci 
to  be  a  bank  note,  is  competent  proo 
that  it  was  a  bank  note,  though  it  i 
not  otherwise  shown  that  such  a  banl 
existed.  U.  S.  v.  Foye  (C.  C.  1853 
Fed.  Cas.  No.  16,157. 

To  show  that  the  article  has  beet 
stolen,  the  conviction  of  the  person i 
who  stole  it  is  sufficient  if  the  articl 
be  identified.  U.  8.  v.  Keene  (G.  C 
1853)   Fed.  Cas.  No.  15512- 

The  postmasters  through  whose  of 
fices  the  embezzled  letters  were  passei 
or  distributed  must  be  called  as  wit 
nesses  on  a  prosecution  for  stealing  let 
tera  out  of  the  mail.  U.  B.  v.  Emersoi 
(C.  C.  1855)  Fed.  Cas.  No.  15,051 
Same  v.  Wbitaker  (C.  C.  1855)  Fed 
Cas.  No.  I6;672. 

A  railway  mail  clerk,  on  trial  foj 
theft  from  the  mail,  la  presumed  ti 
have  done  his  duty,  and  to  have  safelj 
delivered  the  mail,  unless  there  is  proo: 
to  the  contrary.  U.  8.  v.  Jones  (C.  C 
1887)   31  Fed.  718. 

The  poaseasion  of  stolen  property 
recently  after  the  theft,  and  not  ex 
plained,  prima  facie,  is  guilty  posses- 
sion.    Id. 

The  presumption  of  theft  arising 
from  the  disappearance  of  mail  mattet 
may  be  repelled  by  evidence  of  the  mis- 
carrying of  mails  sent  through  the  sami 
office  after  defendant's  removal.  U.  8 
v.  Sterland  (D.  O.  1858)  Fed.  Cas.  No 
16,887. 

The  second  count  in  an  indictment 
under  B.  8.  |  5467  (embodied  herein). 
charged  defendant,  a  clerk  in  the  L.  A. 
post  office,  with  stealing  a  registered 
letter  addressed  to  the  postmaster  at 
8.  SI.,  and  Intended  to  be  conveyed  by 
mail  to  him.  The  evidence  showed  that 
defendant  received  the  letter,  receipt- 
ed for  it,  and  in  the  presence  of  wit- 
nesses put  it  In  the  S.  M.  pouch  and 
locked  it;  that  the  pouch  was  receiv- 
ed locked  at  the  railway  station,  and 
delivered  safely  at  8.  M.  locked ;  that, 
on  opening  it,  the  card  of  notification 
was  found,  but  not  the  letter;  and  thai 
other  persons  had  access  to  the  L.  A. 
post  office  besides  defendant.  Held, 
that  the  jury,  if  they  believed  this  evi- 
dence, must  believe  beyond  a  reason- 
able doubt  that  defendant  removed  the 
letter  from  the  pouch  before  it  left  the 
L.  A.  post  office,  before  they  could  find 
him  guilty.  U.  3.  v.  McKenzie  (D.  a 
1887)  35  Fed.  826. 

Where  a  postmaster  received  $15  In 
paper  money  and  $3  in  silver,  which 
were  banded  to  him,  with  a  request  that 
he  send  it  in  a  registered  letter,  and  he 
took  the  money,  put  it  in  an  envelope, 
which  he  addressed,  wrote  a  letter  to 
accompany  the  remittance,  delivered  to 
the  sender  the  usual  receipt,  received 
the  fee  for  registration,  and  said  it 
would  be  all  right,  but  there  was  no 
evidence  that  the  silver  money  had  been 
exchanged  for  paper,  or  thst  the  letter 
was  ever  stamped  or  sealed,  or  put  in 
the  special  envelope  used  for  registered 
letters,  he  cannot  be  convicted  of  em- 
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a   'letter"    nnder   Rev.    Bt    | 
nboditd  herein).    U.  8.  v.  Tay-- 
C.  1888)  37  Fed.  200. 
sufficient   evidence   tiiat   letter! 
ended  to  be  carried  by  a  letter 

that  they  are  deposited  in  pil- 
b,  to  be  carried  to  the  post  of- 
lough  it  be  intended  to  inter- 
em    after     the;     hare     passed 

the  bands  of  a  suspected  ero- 
0.  8.  t.  Wight  (D.  C.  1880)  38 
t 

ice  of  an  admission  of  the  theft 
istered  letter,  made  by  a  person 
'ceased,  is  not  admissible  upon 
1  of  a  postmaster  for  the  cm- 
ent  of  such  letter,  as  it  is  not 
declaration  against  interest  as 
of  the  introduction  of  hearsay 
>.  U.  8.  v.  Mulholland  (D.  C. 
O  Fed.  413,  appeal  dismissed 
tnd  T.  U.  S.  (1893)  13  Sup.  Ct. 
19  U.  S.  782,  37  L.  Ed.  963. 
ice  is  not.  admissible  that  the 
t  was  caught  in  the  act  of  ateal- 
ley  from  the  post  office  nearly 
iths  after  the  letter  had  been 
especially  as  it  was  not  shown 

could  have  had  access  to  snch 

the  course  of  his  official  duties 
-wise.    Id. 

iciently  appears  that  the  aecus- 
in  the  employ  of  the  post  office 
ent  where  it  is  shown  that  de- 
as  made  on  him  as  postmaster 
registered  package,  both  by  the 
and   the   post  office  inspectors; 

gave  a  receipt  for  the  package 
ital  official;  that  he  claimed  to 
■warded  the  package  to  another 
fficial;  and  that  his  resignation 
naster  was  demanded.     U.  8.  V. 

1888)  4  N.  M.  (Johns.)  358,  20 


76  i 

17.  Question  for  Jury.— On  the  trial  of 
a  defendant  charged,  under  B.  8.  (  5467 
(embodied  herein),  as  a  post  office  clerk 
with  having  secreted  and  embezzled  let- 
ters containing  articles  of  value  and 
stealing  such  articles  from  letters,  the 
government  produced  witnesses  who 
testified  that  they  saw  defendant  open 
a  letter  and  take  therefrom  an  article 
of  value,  which  he  placed  in  a  pigeon- 
bole.  Defendant  in  his  own  behalf  tes- 
tified that  the  letter  referred  to  was 
open  when  received,  and  that  the  article 
which  he  placed  in  the  pigeonhole  be 
found  lying  loose  on  his  table  when  as- 
sorting the  mail,  and  laid  it  away  for 
proper  disposition.  Held,  that  the 
weight  of  evidence  of  other  employes 
that  the  mails  at  the  office  had  been 
very  h^nvy  for  some  time  prior  to  this 
occurrence,  and  that  many  letters  and 
packages  came  in  bad  condition,  with 
the  edges  worn  and  broken,  so  that 
articles  could  readily  fall  out,  was  for 
the  jury.  Chitwood  v.  U.  8.  (1!H>7)  163 
Fed.  551,  82  C.  0.  A.  605,  11  Ann.  Cas. 
814. 

Whether  letter  carrier  detained  decoy 
letter,  with  intent  to  delay  delivery, 
found  in  a  different  letter  box  from  that 
in  which  it  was  deposited,  held  a  ques- 
tion for  the  jury.  Fliashnick  v.  U.  S. 
(1915)  223  Fed.  730,  139  C.  C.  A.  206. 
See,  also,  Ennis  v.  U.  8.  (1907)  154 
Fed.  842,  844,  83  C.  C.  A.  478. 

Cited  without  definite  application, 
Crowley  v.  U.  8.  (1904)  24  Sup.  Ct. 
731,  732,  194  U.  S.  461,  48  L.  Ed.  1075; 
New  Orleans  Nat.  Bank  t,  Merchant 
(C.  C.  1884)  18  Fed.  841,  847. 

6.  (Crim.  Code,  §  196.)  Postmasters,  etc.,  detaining  or  de- 
coying newspapers ;  by  other  persons ;  punishment  for. 
>ever,  being  a  postmaster  or  other  person  employed  in  any 
ment  of  the  postal  service,  shall  improperly  detain,  delay, 
zle,  or  destroy  any  newspaper,  or  permit  any  other  person 
tin,  delay,  embezzle,  or  destroy  the  same,  or  open,  or  permit 
her  person  to  open,  any  mail  or  package  of  newspapers  not 
d  to  the  office  where  he  is  employed ;  or  whoever  shall  open, 
;le,  or  destroy  any  mail  or  package  of  newspapers  not  being 
d  to  him,  and  he  not  being  authorized  to  open  or  receive  the 
or  whoever  shall  take  or  steal  any  mail  or  package  of  newspa- 
om  any  post-office  or  from  any  person  having  custody  thereof, 
e  fined  not  more  than  one  hundred  dollars,  or  imprisoned  not 
han  one  year,  or  both. 

8.  |  5471.    Act  March  4,  1909,  c  321,  |  196,  35  Stat  1126. 

7.  (Crim.  Code,  §  197.)  Assaulting  mail  custodian  with  hi- 
nt to  rob,  and  robbing  mail;  punishment  for;  using  weapon, 
CJ  punishment  for. 

jever  shall  assault  any  person  having  lawful  charge,  con- 
r  custody  of  any  mail  matter,  with  intent  to  rob,  steal,  or 
l  such  mail  matter  or  any  part  thereof,  or  shall  rob  any  such 
of  such  mail  or  any  part  thereof,  shall,  for  a  first  offense,  be 
>ned  not  more  than  ten  years ;  and  if  in  effecting  or  attempting 
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to  effect  such  robbery,  he  shall  wound  the  person  having  custody  of 

the  mail,  or  put  his  life  in  jeopardy  by  the  use  of  a  dangerous  weapon, 

or  for  a  subsequent  offense,  shall  he  imprisoned  twenty-five  years. 

B.  S.  13  5472,  5473.     Act  March  4,  1909,  c.  321,  |  197,  35  Stat  1126. 

Note*  of  Decisions 


Nature  and  elements  of  offense.— R. 
S.  g  5472  (embodied  herein),  imposing 
penalties  for  robbing  the  mails,  uses 
the  word  "rob"  in  its  common -law 
sense;  and  hence  the  crime  specified 
is  a  felon)',  within  li.  S.  f  819,  ante,  f 
1264,  giving  defendant,  on  a  trial  for 
felony,  the  right  to  10  peremptory  chal- 
lenges. Harrison  v.  U.  S.  (1890)  16 
Sup.  Gt  961,  163  U.  B.  140,  41  L.  Ed. 
104. 

The  offense  of  robbing  the  mail  is  a 
capital  crime  If  effected  by  the  use  of 
dangerous  weapons.  U.  8.  v.  Hare  (C. 
C.  1813)  Fed.  Caa.  No.  15,304:  Same 
v.  Wood  (a  C.  1818)  Fed.  Cas.  No. 
16,757. 

The  offer  or  threat  to  shoot  with  a 
pistol  ia  within  the  law  without  proof 
that  the  pistol  was  loaded.  U.  S.  v. 
Wood  (C.  C.  1818)  Fed.  Cas.  No.  16,- 
756;  U.  S.  v.  Wilson  (C.  C.  1830)  Fed. 
Cas.  No.  16,730. 

A  sword  or  pistol  in  the  band  of  a 
robber,  by  terror  of  which  the  robbery 
is  effected,  is  a  dangerous  weapon,  with- 
in the  law,  though  the  sword  be  not 
drawn,  and  the  pistol  be  not  pointed. 
U.  S.  v.  Wood  (C.  C.  1818)  Fed.  Cas. 
No.  16,756. 

Putting,  the  person  in  custody  of  the 
mails  in  fear  and  bis  life  in  peril  is 
putting  his  life  in  jeopardy.  U.  S.  v. 
Wood  (C.  C.  1818)  Fed.  Cas.  No.  16,- 
757. 

The  possession  and  exhibition  of  dan- 
gerous weapons  in  effecting  the  robbery 
of  the  mail  is  within  Act  April  30,  1810, 
I  19,  cl.  2.  U.  S.  v.  Bernard  (C.  O. 
1819)  Fed.  Cas.  No.  14,584. 

Robbers  of  a  mail  stage  held  not  to 
Intend  to  effect  the  robbery  by  the 


putting  him  in  fear.     U.  8.  v.  Reeves 
(C.  C.  1889)  38  Fed.  404. 

To  constitute  the  crime  of  robbery  bj 
putting  in  jeopardy  the  life  of  the  per. 
son  having  the  custody  of  the  mail,  bj 
the  use  of  dangerous  weapons,  wittaii 
the  meaning  of  B.  S.  S  5472  (embodied 
herein),  it  is  sufficient  if  tbe  acts  of  th< 
offenders  created  in  the  mind  of  thi 
person  having  the  mail  in  his  custody  i 
well-grounded   apprehension   of  i.ange] 


»  life  i: 


e  of  r 


of  dange 

-  the    guard's    life    in    jeopards, 
though  armed,  and  dangerously  wound- 
ed, they  took  precautions  against  injur- 
ing the  guard.    U.  S.  v.  Aminhisor  (C. 
C.  1823)  Fed.  Cas.  No.  14,442. 

"Jeopardy"  means  a  well-grounded 
apprehension  of  danger  to  life  in  case 
of  refusal  or  resistance.  U.  S.  v.  Wil- 
son (C.  C.  1830)  Fed.  Cas.  No.  16,730. 

The  word  "rob,"  in  Act  March  3, 
1825,  9  22,  is  used  in  its  common-law 
sense.     Id. 

Carrier  of  the  mail  need  not  have 
taken  the  oath  prescribed  by  section  2, 
nor  need  tbe  whole  mail  be  taken,  to 
authorize  a  conviction.    Id. 

Under  R.  S.  g  5472  (embodied  here- 
in), punishing  "any  person  who  shall 
rob  any  carrier,  agent,  or  other  person 
intrusted  with  the  mail,"  the  offense  is 
committed  where  it  is  sbown  that  the 
mail,  or  any  part  thereof,  is  taken  vio- 
lently from  the  possession  of  the  car- 
rier,  against   his   will,  by   violence,  or 


fusal  to  give  up  the  mail.    Id. 

A  "dangerous  weapon,"  within  tbi 
meaning  of  that  provision,  is  one  like]; 
to  produce  destb  or  great  bodily  harm 
Id. 

Under  tbe  statute  punishing  an  "at 
tempt  to  rob  the  mail  by  assaulting  thi 
person  having  the  custody  thereof,"  thi 
attempt  means  an  endeavor  to  accom 
plish  it,  carried  beyond  mere  prepara 
tion,  but  falling  short  of  the  ultimati 
design.  The  attempt  must  also  be  U 
rob  the  mail,  and  not  merely  an  attemp 
to  rob  the  express  car,  or  the  passen 
Sera  on  the  train  carrying  such  mail 
Id. 

To  constitute  the  assault  it  la  not  nee 
essary  that  serious  bodily  injury  ahoul 
be  inflicted.  Drawing  a  gun,  with 
threat  to  use  it,  or  forcibly  ejecting  th 
person  in  possession  of  the  mails  froi 
the  mail  car,  is  sufficient.    Id. 

Where  the  evidence  proves  that  tb 
accused  took  by  force,  from  the  pnsl 
master,  a  package  directed  to  anothe 
person,  which  was  a  part  of  tbe  Unite 
States  mail,  though  such  package  wo 
not  in  the  postollicc,  and  bad  been  r< 
moved  to  some  other  place,,  and  thoug 
postmaster  may   have   intended  t 


s  weapons  which  would  put     'appropriate  the  same  for  a  private  del 
""  '  '  due  to  himself,  the  accuaed  is  guilty  < 

robbing  the  mail,  within  R.  S.  g  517 
(embodied  herein).  U.  S.  v.  Itnwnw 
(1884)  3  N.  M.  (Johns.)  201,  5  Pa' 
333. 

Principals.— All  persons  present  i 
tbe  commission  of  tbe  crime,  consenl 
ing  thereto,  aiding,  assisting,  or  abei 
ting  therein,  or  in  doing  any  act  wide 
is  a  constituent  of  the  offense,  are  prii 
cipals.  U.  S.  v.  Wilson  (C.  C.  183( 
Fed.  Cas.  No.  16,730. 

If  the  accuaed  was  present  on  tbe  o< 
cue  ion  of  the  robbery  of  tbe  mail 
charged,  aiding,  advising,  and  procuris 
its  commission,  it  becomes  immateri) 
whether  he  actually  entered  the  cs 
containing  the  mail  or  not,  as  he  is  I 
be  regarded  as  a  principal,  and  convicl 
ed  as  aucb.  U.  S.  v.  Beevea  (C.  ( 
lSSi.ii  :i8  Fed.  404. 
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ng  one  8.,  a  mail  carrier,  to  rob  1887,  par.  1467,  providing  that  no  de- 

ail  sufficiently  sets  out  that  the  feet  as  to  form  which  does  not  preju- 

■  bad  been  committed  by  S.,  and  dice  the  substantial  rights  of  defendant 

tinct  and   independent  averment  shall  render  an  indictment  insufficient, 

:  fact  ia  necessary.    U.  S.  v.  Mills  or  affect  the  trial,  judgment,  or  other 

7  Pet.  138,  141,  8  L.  Ed.  636.  proceedings  thereon.    Downing  v.  D.  S. 

indictment    under    this    section,  (1902)  tiS  1'ac.  65G,  8  Aris,  31. 
ig   that  defendant   attempted   to 

mail  clerk  buying  mail  matter  in  Ev  Id  ones.— Evidence    considered    and 

ilody,  and  that  in  the  course  of  held   sufficient   to   sustain   a   conviction 

ttempt  put  the  life  of  the  clerk  under  H.  S.  1  5472  (embodied  herein), 

lardy  by  the  use  of  a  dangerous  for  holding  up  a  train  and  robbing  the 

a,    held    not    bad    for    duplicity.  mail.     Matthews   v.   U.   S.   (1911)    192 

i.  D.  S.  (1914)  218  Fed.  149,  132  Fed.  400,  113  C.  C.  A.  96. 

k.  1.  Sufficiency     of    evidence     to    sustain 

idictment  charging  an  attempt  to  conviction  for  robbing  tbc  mail.     U.  S. 

e  mails  by  threatening  the  per-  v.   Cnmmingi    (D.   C.   1855)   Fed.   Cas. 

custody  thereof  with  dangerous  No.  14,900. 
is,  in  violation  of  R.   S.   g  5473 

lied   herein),  which   only   alleges  Instructions.-   In   a  case  of   robbery, 

lefendant    "did    unlawfully,    will-  the  jury  were  charged  "that  if  they  be- 

md  feloniously  attempt  to  rob  the  lieve  from  the  evidence  that  the  defend- 

States   mail   by   assaulting   the  ants  feloniously  took  possession  of  the 

in  custody  thereof,"  etc.,  is  not  United  .States  mail,  or  any  part  there- 

sctjve,  in  failing  to  allege  an  in-  of,  by  force  or  intimidation  of  or  from 

i  rob  the  mails,  as  to  authorize  a  carrier  of  the  mail,  tbeu  the  offense 

rest  of  a  judgment  of  conviction  of   robbery   is   complete."      Held,   that 

rosecntion  in  which  the  instruc-  this  was  simply  a  definition  of  the  term 

eqnired  a  finding  of  such  Intent;  robbery    as    applied   to    the   case,    and 

e  defect  is  merely  of  form,  and  was   not    erroneous.      U.    8.    v.    Maya 

by  verdict,  under  Rev.  St.  Ariz.  (1880)   1  Idaho,  763. 

68.  (Crim.  Code,  §  198,  as  amended,  Act  May  18,  1916,  c. 
26,  §  10,  and  Act  July  28,  1916,  c.  261,  §  1.)  Injury  to  letter 
oxes,  etc.;   punishment  for. 

.oever  shall  willfully  or  maliciously  injure,  tear  down,  or  de- 
any  letter  box  or  other  receptacle  intended  or  used  for  the 
)t  or  delivery  of  mail  on  any  mail  route,  or  shall  break  open 
ime,  or  shall  willfully  or  maliciously  injure,  deface,  or  destroy 
nail  deposited  therein,  or  shall  willfully  take  or  steal  such  mail 
or  out  of  such  letter  box  or  other  receptacle,  or  shall  willfully 
r  assist  in  any  of  the  aforementioned  offenses,  shall  for  every 
offense  be  punished  by  a  fine  of  not  more  than  $1,000  or  by 
sonment  for  not  more  than  three  years. 

t.  S.  IS  3869,  5466.  Act  April  21,  1902,  c.  563,  5  1,  32  Stat.  113.  Act 
Lrch  3,  1903,  c.  1009,  &  3.  32  Stat.  1175.  Act  Mnrch  4,  130!),  a  321.  £  108, 
Stat,  112<5.  Act  Mav  18,  1016,  c.  126,  f  10,  39  Stat.  1(12.  Act  July  28, 
16.  c.  261.  |  1,  39  Stat.  418. 

'his  section,  as  enacted  in  the  Criminal  Code,  was  as  follows: 
Whoever  shall  willfully  injure,  tear  down,  or  destroy  any  letter  box,  pillar 
i,  lock  box,  lock  drawer,  or  other  receptacle  established  or  approved  by  the 
t tin aBter- General  for  the  safe  deposit  of  matter  for  the  mail  or  for  delivery, 
any  lock  or  similar  device  belonging  or  attached  thereto,  or  any  letter  boi  or 
ier  receptacle  designated  or  approved  by  the  I'ost master-General  for  tbc 
eipt  or  delivery  of  mall  matter  on  any  rural  free-delivery  route,  star  route, 
other  mail  route,  or  shall  break  open  the  same;  or  shall  willfully  injure,  de- 
:e,  or  destroy  any  mail  matter  deposited  in  any  letter  box,  villnr  box,  lock 
c,  lock  drawer,  or  other  receptacle  established  or  approved  by  the  i'ostmaster- 
neral  for  the  safe  deposit  of  matter  for  the  mail  or  for  delivery ;  or  shall 
llfully  take  or  steal  such  matter  from  or  out  of  any  such  letter  box,  pillar 
t,  lock  box,  lock  drawer,  or  other  receptacle,  or  shall  willfully  and  malicious- 
assault  any  letter  or  mail  carrier,  knowing  him  to  be  such,  while  engaged 
bis  route  in  the  discharge  of  his  duty  as  such  carrier,  or  shall  willfully  aid 
assist  in  any  offense  defined  in  this  section,  shall  be  fined  not  more  than  one 
msand  dollars,  or  imprisoned  not  more  than  three  years,  or  both." 
!t  was  amended  by  Act  May  18,  1916,  c.  126,  j  10,  cited  above,  the  enacting 
.use  of  which  read  as  follows;  "That  the  Act  of  March  fourth,  nineteen  him- 
rf  and  nine  (Thirty-fifth  Statutes,  page  eleven  hundred  and  twenty-six),  be 
lended  to  read  as  follows,"  followed  by  the  amendatory  clause,  making  the 
:tion  read  as  set  forth  here. 

It  was  further  amended  by  Act  July  28,  1916,  c.  261,  (  1,  also  cited  above, 
10  U-S-Comp.  16-798  (12753) 
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by  inserting  In  the  enacting  clause  of  said  amendatory  Act  May  18,  1916, 
126,  i  10,  after  the  first  ward  "That,"  the  words  "section  one  hundred  ai 
ninety-eight  of  the,"  so  that  said  section  of  the  Criminal  Code  was  amend, 
to  read  as  set  forth  here. 

§  10369.  (Crim.  Code,  §  199.)  Deserting  the  mail;  punishment  fo 
Whoever,  having  taken  charge  of  any  mail,  shall  voluntarily  qu 
or  desert  the  same  before  he  has  delivered  it  into  the  post-office  ; 
the  termination  of  the  route,  or  to  some  known  mail  carrier,  messei 
ger,  agent,  or  other  employee  in  the  postal  service  authorized  t 
receive  the  same,  shall  be  fined  not  more  than  five  hundred  dollars,  c 
imprisoned  not  more  than  one  year,  or  both. 

R.  8.  |  5474.     Act  March  4,  1909,  c.  321,  {  199,  35  Stat.  1126. 
Notes  of  Decisions 
Carrier   employing   express   company       trol  to  carry  mail  matter  committed  ■ 
to  oarry  mail*— Semble  that  it  is  a  vio-      hut  charge.     (1875)  15  Op.  Atty.  Gen.  7 
lotion  of  R.  S.  i  5474  (embodied  here-  cited     Without     definite     apullcatlo 

in),  for  a  mail  contractor  to  employ  TJ.  S.  v.  Shackelford  (1855)  18  Hoi 
an  express  company  not  under  his  con-       5SS,  S89,  15  L.  Ed.  495. 

§  10370.  (Crim.  Code,  §  200.)     Delivery  of  letters  by  master  ( 
vessel ;  penalty  for  failure. 
The  master  or  other  person  having  charge  or  control   of  an 

steamboat  or  other  vessel  passing  between  ports  or  places  in  the  Unite 
States,  arriving  at  any  such  port  Or  place  where  there  is  a  post-offio 
shall  deliver  to  the  postmaster  or  at  the  post-office,  within  three  hotn 
after  his  arrival,  if  in  the  daytime,  and  if  at  night,  within  two  hout 
after  the  next  sunrise,  all  letters  and  packages  brought  by  him  c 
within  his  power  or  control  and  not  relating  to  the  cargo,  addresse 
to  or  destined  for  such  port  or  place,  for  which  he  shall  receive  froi 
the  postmaster  two  cents  for  each  letter  or  package  so  delivered,  unles 
the  same  is  carried  under  a  contract  for  carrying  the  mail ;  and  fc 
every  failure  so  to  deliver  such  letters  or  packages,  the  master  or  othe 
person  having  charge  or  control  of  such  steamboat  or  other  vessel,  sha 
be  fined  not  more  than  one  hundred  and  fifty  dollars. 

R.  S.  |  3977.     Act  March  4,  1909,  c  321,  |  200,  35  Stat.  112a 
Notes   of  Decisions 
Failure  to  deliver  letter  In  generals-  Negligence  of  clerk.— The  master  < 

The  master  or  owner  of  a  steamboat  is  owner  is  not  liable  for  the  neglect  of 
not  liable  to  the  penalty  of  $150  (Act  clerk  in  failing  to  deliver  a  letter  < 
1845,  i  13)  for  failure  to  deliver  a  let-  which  the  former  bad  no  knowledge,  ni 
ter,  unless  it  has  been  brought  to  him,  lesa  they  fail  to  exercise  reasonabl 
or  intrusted  to  his  care,  or  is  within  diligence.  U.  8.  v.  Beaty  (a  a  1841 
his  power.  U.  S.  v.  Beaty  (C.  C.  1847)  Fed.  Cas.  No.  14,555. 
Fed.  Cas.  No.  14,555. 

§  10371.  (Crim.  Code,  §  201.)     Obstructing  the  mail;   punishmen 
for. 

Whoever  shall  knowingly  and  willfully  obstruct  or  retard  th 
passage  of  the  mail,  or  any  carriage,  horse,  driver,  or  carrier,  o 
car,  steamboat,  or  other  conveyance  or  vessel  carrying  the  same,  sha 
be  fined  not  more  than  one  hundred  dollars,  or  imprisoned  not  mor 
than  six  months,  or  both. 

R.  8.  i  8995.    Act  March  4,  1909.  c  321,  g  201,  35  Stat  1127, 
Notes  of  Decisions 
1.    Constitutionality,  10.   Boys  pinning  obstructions  on  track!  < 


1.  Constitutionality.  — Congress    he 

authority  to  enact  this  section.     D.  ' 
v.  Sears  (D.  0.  1893)  55  Fed.  268.  27< 

2.  Nature  and  elements  of  offense  I 
general^An  Intention  to  obstruct  th 
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(■  from  an  unlawful  act  that  so 
i,  although  its  primary  object 
iccomplisb  another  purpose.  U. 
tevens  (C.  C.  1S77)  fed.  Caa. 
92. 

ustitute  a  knowing  and  willful 
ion  of  the  passage  of  the  mails, 
vehicle,  horse,  or  carrier  carry- 
lame,  prohibited  by  this  section, 
must  be  in  itself  unlawful.  The 
jf  persons  operating  a  toll  road, 
franchise  which  dues  not  ex- 
.i  payment  of  toll 


■  (a tea 


without   paym 
wiiil,   i 


*-itbii 


a  federal  court  over  a  suit  by 
1  contractor  for  an  injunction 
isgca.  on  the  ground  that  it  in- 
i  federal  question.  Harper  v. 
(C.  C.  1900)  103  Fed.  911. 
nts  of  the  offense  of  obetruet- 
mails  stated  in  a  charge  to  the 
I.  8.  v.  Lawhead  (D.  C.  18T7) 
a.  No.  15,570. 

i  3995  (embodied  herein),  re- 
o  the  obstruction  of  the  mails, 
to  all  persons  who  obstruct  the 

of  the  mails,  though  the  nt- 
t  of  other  ends  was  their  pri- 
iject  D.  S.  t.  Csssidy  (D.  C. 
7  Fed.  698. 

taalng  of  "knowingly  and  will- 
In  the  act  of  congress  defining 
le  of  obstructing  the  passage  oi 
il,  the  terms  "knowingly  and 
"  are  intended  to  signify  that, 
time  of  committing  the  offense, 
ut  must  have  known  what  be 
ing,  and  with  auch  knowledge 
ed  to  commit  the  offense  charg- 
are  used  in  the  statute  in  con- 
ictioo  to  "innocent,"  "Igno- 
r  "unintentional."  V.  S.  v.  Clay- 
>.  C.  1882)  14  Fed.  127. 

anlng  of  "passage  of  the  malls." 
e  terms  "passage  of  the  malls" 
nt  the  transmission  of  mnil  mat- 
d  the  time  the  same  is  deposited 
ice  designated  by  law  or  by  the 
t  the  post  office  department  up 
time  the  same  is  delivered  to 
'son  to  whom  it  is  addressed. 
Claypool  <D.  C.  1882)  14  Fed. 

matter  In  the  post  office,  ready 
ivery,  and  there  for  that  pur- 
s  on  its  passage,  within  the 
j  of  the  law,  and  to  interfere 
so  as  to  obstruct  and  retard  lta 
'  is  an  offense.  Id. 
•suiting  p o st master.— Where  a 
commits   an  unprovoked   assault 

postmaster,  the  necessary  re- 
ereoi  was  an  obstruction  and  re- 

of  the  passage  of  the  mail,  the 
esomes    that   the   defendant   in- 

by  his  act  the  result  which 
d,  and  the  offense  is  complete; 
s  otherwise  if  the  act  was  inde- 
:  and  disconnected  from  the  post 
.ud   matters   pertaining   thereto. 


C.  S.  v.  Claypool  (D.  0.  1882)  14  Fed. 
127. 

A  postmaster  carried  the  mail  to  a 
station  in  a  bag,  and,  while  waiting  for 
the  train,  laid  it  on  a  truck,  and  walk- 
ed down  the  track  to  see  some  bricks 
unloaded  from  a  car.  On  his  return  he 
met  defendant,  the  owner  of  the  bricks, 
who  began  quarreling  with  him  as  to 
the  manner  of  unloading  them,  and 
finally  struck  him.  Bystanders  seps- 
rsted  them,  and  the  mail  was  duly  de- 
livered to  the  train  on  its  arrival.  Held 
that,  before  defendant  could  be  convict- 
ed of  obstructing  the  mails,  the  jury 
must  believe  that  he  knew  bis  acts 
would  have  that  effect,  and  intended 
that  they  should.  U.  S.  v.  Woodward 
(D.  C.  1891)  44  Fed.  592. 

6.  Arrest  of  carrier.— The  temporary 
detention  of  the  mail,  caused  by  tbe 
arrest  of  its  carrier  under  a  warrant, 
issued  by  a  state  court  of  competent 
jurisdiction,  on  an  indictment  for  mur- 
der, is  not  a  violation  of  the  act  which 
applies  only  to  those  who  know  that 
the  acts  performed  by  them  obstruct- 
ing or  retarding  tbe  passage  of  the 
mail,  or  of  its  carrier,  will  have  that 
effect,  and  perform  them  with  such  in- 
tention. U.  S.  v.  Kirby  (18G8)  7  Wall. . 
482,  485,  19  K  Ed.  278. 

A  mall  carrier  driving  through  a 
crowded  city  at  such  a  rate  as  to  en- 
danger the  lives  of  the  inhabitants  may 
be  arrested  by  a  constable  without  a 
warrant  U.  S.  v.  Hart  (C.  C.  1817) 
Fed.  Cas.  No.  15,316. 

A  warrant  in  a  civil  suit  against  a 
mail  carrier  is  no  justification  to  the  of- 
ficer executing  it,  on  an  indictment  for 
obstructing  the  mail.  TJ.  S.  v.  Hurvey 
(C.  C.  1845)  Fed.  Cas.  No.  15.320. 

A  driver  and  carrier  of  the  United 
States  mail  is  exempt  from  arrest  on 
civil  process  while  engaged  in  the  serv- 
ice, which  includes  waiting  for  tbe  mail. 
U.  S.  v.  Bean  (D.  C.  1876)  Fed.  Cas. 
No.  14,550. 

A  mail  carrier  cannot  justify,  by  vir- 
tue of  his  public  employment,  an  as- 
sault on  an  officer  who  attempts  to 
serve  on  him  a  warrant  for  bis  arrest 
for  a  violation  of  the  linuor  law.  Penny 
v.  Walker  (1874)  64  Me.  430,  18  Am. 
Rep.  269. 

7.  Mall  coach  or  wagon.— The  offense 
of  obstructing  tbe  mail,  under  R.  S.  | 
3995  (embodied  herein),  is  not  com- 
mitted unless  the  mail  is  in  transitu, 
and  the  horse  or  vehicle  taken  is  em- 
ployed in  carrying  the  mail.  U.  S.  v. 
MsOracken  (C,  C.  1878)  Fed.  Cas.  No. 
15,664. 

To  constitute  a  knowing  and  willful 
obstruction  of  the  passage  of  the  mails, 
or  of  a  vehicle,  horse,  or  carrier  car- 
rying the  same,  which  is  prohibited  by 
R.  S.  i  3995  (embodied  herein),  the  act 
must  be  in  itself  unlawful.  The  refus- 
al of  persons  operating  a  toll  road,  un- 
der a  franchise  which  does  not  exempt 
mail  carriers  from  payment  of  toll 
(12755) 
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thereon,  to  permit  a  mail  carrier  to  pass 
their  gales  without  payment  of  toll,  is 
not  unlawful,  or  within  such  section,  so 
as  to  sustain  the  jurisdiction  of  a  fed- 
eral court  over  a  suit  by  the  mail  con- 
tractor for  an  injunction  and  damages, 
on  the  ground  that  it  involves  a  fed- 
eral question.  Hnrpcr  v.  Endert  (C.  C. 
1000)  103  Fed.  011. 

The  lien  of  a  private  citizen  against 
horses  for  their  livery  cannot  be  en- 
forced so  as  to  atop  the  United  States 
mail  in  a  stage  coach  drawn  by  sucb 
horaes.  U.  S.  v.  Barney  (D.  C.)  Fed. 
Cas.  No.  14.523. 

On  indictment  for  obstructing  the 
mail,  the  defendant,  a  toll-gate  keeper 
on  a  gravel  road,  cannot  justify  his  act 
on  the  ground  that  the  driver  of  the 
mail  wagon  refused  to  pay  toll  in  ad- 
vance, and  that  by  statute  (Geu.  St  Ky. 
c.  110,  i  3,  subset.  2)  toll-gate  keepers 
on  grave!  roads  are  authorized  to  stop 
persons  who  refuse  to  pay  in  advance. 
U.  S.  v.  Sears  (D.  C.  1893)  55  Fed. 
2(18. 

The  attachment,  knowingly,  of  a  mail 
coach  and  horses,  while  carrying  the 
mail,  is  void,  being  an  obstruction  of 
the  mail  within  Act  March  3,  1325,  f 
9.  Harmon  v.  Moore  (1871)  59  Me. 
'428. 

The  holding  of  stage  horses  by  locking 
tbe  stable  door,  by  virtue  of  a  lien 
which  a  tavern  keeper  had  thereon,  was 
not  a  willful  retarding  of  the  passage 
of  the  mail,  within  Act  March  3.  1825, 
which  only  applies  to  persons,  horses, 
and  stages  wben  actually  engaged  in 
carrying  the  mail.    U.  S.  v.  Lingle  (Pa. 

1832)  9  Has.  Reg.  78. 

A  mail  atagecoach,  while  protected  by 
act  of  congress  from  obstruction,  is  in 
all  other  respects  on  a  footing  with  oth- 
er carriages,  and  is  subject-  to  the  laws 
of   tbe   road.      Bolton   v.    Colder    (Pa. 

1833)  1  Watts.  360. 

8.  Levy  on  and  sale  of  ferryboat.— 
A  levy  on  and  sale  of  a  ferryboat  used 
on  a  mail  route  to  convey  the  mail 
across  a  stream  is  not  an  obstruction 
of  the  passage  of  the  msil  within  the 
meaning  of  the  statute,  making  it  a 
penal  offense  to  "knowingly  and  will- 
fully obstruct  or  retard  the  passage  of 
tbe  mail,  or  of  any  driver  or  carrier, 
or  of  any  horse  or  carriage  carrying 
the  same."  Lathrop  v.  Middleton 
(1803)   23  CaL  207,  83  Am.  Dec.  112. 

9.  Mali  trains  In  general.— Murder 
committed  by  derailing  a  mail  train  is 
punishable  as  such  in  the  state  courts, 
though  the  act  is  also  an  offense  against 
tbe  laws  of  tbe  United  States.  Cross- 
ley  v.  State  of  California  (1898)  18  Sup. 
Ct.  242,  108  U.  S.  640,  42  L.  Ed.  010. 

Tbe  unlawful  stopping  of  a  passenger 
train  by  persons  who  are  willing  to 
permit  the  passage  of  the  mail  car  de- 
tached from  the  passenger  car  ie  pun- 
ishable nnder  R.  S.  !  3995  (embodied 
herein),  as  a  willful  obstruction  or  re- 
tarding of  tbe  passage  of  the  maiL     U. 


8.  v.  Clark  (D.  0.  1877)  Fed.  Cas. 

14,805. 

The  defendant  sod  others,  diochs 
ed  railway  laborers,  to  the  number 
150.  assembled  at  Pendleton,  Or..  : 
by  threats  of  violence  prevented 
daily  train  of  the  Oregon  Railway 
Navigation  Company,  including  tbe  i 
cur  with  the  United  States  mail  th( 
in,  from  proceeding  to  Portland, 
cause  the  conductor  would  not  per 
them  to  ride  thereon  to  Portland  f 
of  charge,  on  the  ground  that  they  I 
no  money,  and  the  company,  bai 
"passed  them  up,"  ought  to  "pass  tl 
down,"  and,  for  tbe  same  reason  ; 
by  the  same  means  prevented  the  c 
ductor  from  detaching  said  mail 
from  said  train  and  sending  it  to  F< 
land  with  tbe  United  Staes  mail  ther< 
Held  that,  whether  tbe  company  i 
under  any  legal  obligation  to  carry 
defendant  to  Portland  free  of  cha 
or  not,  he  had  no  right  to  prevent 
conductor  from  sending  the  mail  car 
to  Portland  as  he  did,  and  that, 
conduct  of  tbe  defendant  and  hii 
sociates  being  unlawful  and  necessa 
causing  the  passage  of  the  mail  to 
obstructed,  the  law  imputes  to  him 
intention,  whatever  the  primary  i 
pose  of  bis  conduct  was,  to  cause  % 
obstruction,  and  therefore  he  is  gu 
of  obstructing  and  retarding  the  ] 
sage  of  the  mail,  contrary  to  R.  I 
3995  (embodied  herein).  U.  S.  v.  K 
(D.  C.  1884)  19  Fed.  42. 

A  person  who  is  entitled  to  trt 
on  a  railway  car  may  go  upon  the  si 
peacefully,  and  remain  therein  until 

conductor  undertakes  to  put  him 
on  tbe  ground  that  he  is  not  entitlet 
travel  thereon  he  may  resist  force  i 
force;  but  if  the  conductor  stops 
train  on  his  account,  and  under M 
to  detach  the  mail  car  therefrom 
send  it  on  with  tbe  mail,  he  has 
right  to  prevent  him  from  so  doing, 
if  he  does  his  act  is  unlawful.    Id. 

Where  the  mail  has  been  interrui 
by  the  refusal  of  railroad  employed 
move  the  regular  trains  hauling  cer 
cars,  tbe  railroad  company  must  m 
the  mail  trains  without  such  cars, 
a  failure  to  do  so  is  a  violation  of 
laws  against  the  obstruction  of  m 
In  re  Grand  Jury  (D.  C.  1S94)  62  1 
834. 

Where  the  regular  passenger  tn 
of  a  railroad  have  been  designated 
the  carrying  of  mail,  failure  of  the  i 
road  to  run  other  trains  for  tbat  i 
pose,  on  tbe  refusal  of  its  employes 
move  the  regular  trains  so  long  as  ■ 
tain  cars  are  attached,  is  not  in  vi 
tion  of  the  statute  against  obstruc 
of  the  mail     Id. 

It  is  a  violation  of  this  section 
one  to  prevent  the  running  of  a  i 
train  aa  made  up,  though  be  is  wil 
that  the  mail  car  sbali  go  without  ■ 
tain  other  cars.  In  re  Grand  Jury 
C.  1894)  62  Fed.  640. 
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ail  train  la  a  train  aa  usually  and 
rly  made  up,  including  a  Pull- 
ar,  if  usually  hauled,  which  car- 
ail  under  the  sanction  of  the  pos- 
thorities.  D.  S.  ».  Cassidy  (D, 
fi)  67  Fed.  698. 

ough  B.  S.  t  3095  (embodied 
),    making   It   an   offense   to   ob-  ' 

the  mails,  was  originally  en- 
prior  to  the  use  of  railroada  for 
inrposes,  it  is  applicable  to  the 
re  of  mail  by  trains.  Id. 
municipal  ordinances  of  a  city, 
tting  the  passage  of  railroad  cars 
h  its  limits  at  a  greater  speed 
ix  milea  per  hour,  do  not  conflict 
LCt  March  3,  1825,  c  64,  relative 

willful  obstruction  of  mail  car- 
and  the  carriers  of  tbe  mail  on 
lilroads  are  not  exempt  from 
operation.  (1852)  0  Op.  Atty. 
54. 

willful  obstruction  or  retarding 
sage  of  a  train  carrying  the  mail 
usual  and  ordinary  way  is  a  vio- 
of  B.  a  |  3995  (embodied  herein), 
no   excuse   that   such   person   is 

to  have  tbe  mail  car  detached 
du   separately.      <1894)    21    Op. 
Sen.  9. 
Joys      placing      obstructions     on 

of  electric  railway.— Boys  who 
obstructions  on  the  track  of  an 
c    railway    whereon    the    United 

mails  are  carried,  and  by  so 
delay  the  mall,  or  force  it  to  be 
I  in  some  other  way,  are  guilty  of 
me  of  obstructing  the  mails,  un- 
S.  §3995  (embodied  .herein).  TJ. 
boma*  (D.  C.  1893)  55  Fed.  380. 
Conspiracy.— Where  two  or  more 
irrongfully    agree    among    them- 

either  for  the  purpose  of  creat- 
□pa thy  in  a  threatened  strike,  or 
y  other  purpose,  to  cause  trains 
lg  mail  to  be  stopped,  or  to  dis- 

tneir  employe's  or  refuse  to  em- 
lew    men,    so    as    to    stop   such 

thev  are  guilty  of  conspiracy. 
v.  Debs  (C.  C.  1894)  63  Fed. 
In  re  Charge  to  Grand  Jury  (D. 
4)  62  Fed.  828. 

inBpiracy  to  obstruct  the  mail  in 
on  of  R.  8.  |  3995  (embodied 
),  is  a  violation  of  section  5440, 
conspiracy  to  commit  an  offense 
t  the  United  States.  U.  S.  t. 
s   (C.   C.   1877)    Fed.   Cas.   No. 

loyes,  if  acting  without  any  Ule- 
rpose,  may  quietly  and  peaceably 
the  service  of  their  employer  by 

s   they  do   not  violate  any  con- 
ii  remain  longer.     Id. 
i   unlawful    for    employe's   whose 
■ment   is   at  an   end   to   combine 
ice  others  to  quit  the  same  serv- 

the  same  time,  but  before  their 
raient  haa  expired.     Id. 
>mblnation  of   railway  employee, 

the  members  intend  to  stop  all 
rains  as  well  as  otber  trains,  and 
ay  many,  in  violation  of  It.  S.  | 


3995  (embodied  herein),  punishing  any 
one  willfully  and  knowingly  obstructing 
or  retarding  the  passage  of  the  mails, 
is  an  unlawful  conspiracy,  though  the 
obstruction  is  effected  by  merely  quit- 
ting employment.  Thomas  t.  Cincin- 
nati. N.  O.  ft  T.  P.  Ry.  Co.  (C.  C, 
1894)   62  Fed.  803. 

Where  two  -or  more  men  wrongfully 
agree  among  themselves,  either  for  the 
purpose  of  creating  sympathy  in  a 
threatened  strike,  or  for  any  other 
purpose,  to  cause  trains  carrying  mail 
or  interstate  commerce  to  be  stopped, 
or  to  discharge  their  employes  or  re- 
fuse to  employ  new  men,  so  as  to  stop 
such  trains,  they  are  guilty  of  conspir- 
acy. U.  S.  v.  Debs  (C.  C.  1894)  63 
Fed.  436. 

An  agreement  between  two  or  more 
persons  that  the  employes  of  railroads 
carrying  mails  and  interstate  commerce 
should  quit,  and  that  all  others  should, 
by  threats  or  violence,  be  prevented 
from  taking  their  placea,  constitutes  a 
criminal  conspiracy  to  obstruct  tbe 
mails  and  interstate  commerce.  In  re 
Charge  to  Grand  Jury  (D.  C.  1894)  62 
Fed.  828. 

Railway  employe's  cannot  combine  to 
quit  work  in  order  to  compel  their  em- 
ployer to  withdraw  from  contractual 
relations  with  a  third  party,  for  the 
purpose  of  injuring  such  third  party. 
IT.  S.  v.  Cassidy  (D.  C.  1895)  67  Fed. 

Where  two  or  more  persons  combine 
to   interfere   with    passage    of   a    mail 

effect  such  object  all  are  liable  for 
conspiracy  under  R.  S.  f  5440,  nnte,  1 
10201.     (1894)  21  Op.  Atty.  Gen.  9. 

12.  Indictment. — An  indictment  charg- 
ing defendants  with  conspiring  to  "un- 
lawfully, willfully,  maliciously,  and 
knowingly"  delay  and  obatruct,  etc.,  the 
passage  of  a  railway  car  and  train, 
"which  said  railway  car  and  train  were 
then  and  there  carrying  and  transport- 
ing the  mails  of  tbe  United  States,"  is 
insufficient  to  charge  a  conspiracy  to 
violate  R.  S.  6  3995  (embodied  herein), 
by  "'knowingly  and  willfully"  obstruct- 
ing the  passage  of  tbe  maila,  since  it 
fails  to  charge  that  defendants  knew 
that  said  car  and  train  wete  carrying 
the  mails,  without  which  there  could  be 
no  conspiracy  to  violate  the  statute. 
Sulla  7.  U.  S.  (1900)  104  Fed.  544,  44 
C.  C.  A.  26. 

R.  S.  j  5440,  as  amended  by  Act  May 
17,  1879  (ante,  i  10201),  provides  that 
If  two  or  more  persons  conspire  either 
to  commit  any  offense  against  the  Unit- 
ed  States,   or   to   defraud    the   United 


Slate 


effect  the  object  of  the 
acy,  all  shall  be  liable  to  a  penalty, 
etc.  Held,  that  an  indictment  for  con- 
spiracy to  commit  the  offense  describ- 
ed in  this  section,  which  failed  to  al- 
lege that  defendants  conspired  to 
"knowingly  and  willfully"  obstruct  or 
retard  the  passage  of  the  mails,  in  tbe 
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manner  iet  out,  wan  fatally  defective.  done.     TJ.  S.  v.  Debs  (D.  O.  1895)  65 

Conrad  v.  U.  S.   (1004)   127  Fed.  798,  Fed.  210. 

62  C.  C.  A.  478.  An  indictment  charging  that  accused 

The  defect  was  not  cured  by  the  alle-  unlawfully,   etc.,   retarded   the   passage 

gntion  that  they  did  "knowingly,  unlaw-  of  the  United  States  mails  and  a  car 

fully,    and    feloniously    combine,    con-  carrying  the  same,  by  unlawfully,  etc., 

spire,"  etc.,   to  obstruct  the   mails,  or  beating  the  engineer  and  fireman,  with- 
that  the  part  of  the  indictment  charg-     '  0ut   whose   services  the   train  and  car 

ing  the  overt  act  alleged  that  such  act  could    not    move,    sufficiently    charged 

was  "knowingly  and  willfully"  commit-  defendant's   knowledge   that   the   train 

tei^     ™-  contained  a  mail  car,  and  that  the  ai- 

An  indictment  for  obstructing  the  Muit  operated  to  obstruct  the  passage 
mails  need  not  allege  that  the  act  was  of  the  maa  tj,  8.  T.  rjnu  (D.  C.  18]3) 
feloniously  done,  nor  that  defendants  206  Fed  484 
knew  that  the  trains  they  retarded  car- 
ried the  mails,  nor  that  the  acts  of  Cltod  without  definite  application. 
overturning  cars  on  a  railroad  track  Chine  v.  U.  S.  (1895)  16  Sup.  Ct  125. 
were  not  done  in  the  exercise  of  a  law-  126,  159  U.  8.  590,  40  L.  Ed.  269; 
ful  right,  but  it  must  allege  such  acta  Blake  v.  U.  S.  (1895)  71  Fed.  286. 290, 
were  knowingly,  willfully,  or  unlawfully  18  G.  C.  A.  117. 

§  10372.  (Crim.  Code,  §  202.)    Ferryman  delaying  mail ;  penalty. 

Whoever,  being  a  ferryman,  shall  delay  the  passage  of  the  mail 
by  willful  neglect  or  refusal  to  transport  the  same  across  any  ferry, 
shall  be  fined  not  more  than  one  hundred  dollars. 

II.  S.  I  3996.     Act  March  4,  1909,  c.  321.  «  202,  35  Stat  1127. 
§  10373.  (Crim.  Code,  §  203.)     Letters  carried  in  foreign  vessel  to 
be  deposited  in  post-office ;  penalty  for  failure. 

All  letters  or  other  mailable  matter  conveyed  to  or  from  any  part 
of  the  United  States  by  any  foreign  vessel,  except  such  sealed  let- 
ters relating  to  such  vessel  or  any  part  of  the  cargo  thereof  as  may 
be  directed  to  the  owners  or  consignees  of  the  vessel,  shall  be  subject 
to  postage  charge,  whether  addressed  to  any  person  in  the  United 
States  or  elsewhere,  provided  they  are  conveyed  by  the  packet  or 
other  ship  of  a  foreign  country  imposing  postage  on  letters  or  other 
mailable  matter  conveyed  to  or  from  such  country  by  any  vessel  of 
the  United  States;  and  such  letters  or  other  mailable  matter  carried 
in  foreign  vessels,  except  such  sealed  letters  relating  to  the  vessel  or 
any  part  of  the  cargo  thereof  as  may  be  directed  to  the  owners  or  con- 
signees, shall  be  delivered  into  the  United  States  post-office  by  the 
master  or  other  person  having  charge  or  control  of  such  vessel  when 
arriving,  and  be  taken  from  the  United  States  post-office  when  de- 
parting, and  the  postage  justly  chargeable  by  law  paid  thereon;  and 
for  refusing  or  failing  to  do  so,  or  for  conveying  such  letters  or  other 
mailable  matter,  or  any  letters  or  other  mailable  matter,  intended  to 
be  conveyed  in  any  vessel  of  such  foreign  country,  over  or  across  the 
United  States,  or  any  portion  thereof,  the  party  offending  shall  be 
fined  not  more  than  one  thousand  dollars. 

R.  S.  t  4016.     Act  March  4,  1909,  c  321,  |  203,  35  Stat.  1127. 
Cited    without    definite    application, 
U.  S.  v.  Huggett  (O.  C.  1889)  40  Fed. 
636,  642. 

§  10374.  (Crtm.  Code,  §  204.)  Vessels  to  deliver  letters  at  post- 
office  before  entry ;  oath ;  penalty  for  failure. 
No  vessel  arriving  within  a  port  or  collection  district  of  the  United 
States  shall  be  allowed  to  make  entry  or  break  bulk  until  all  letters 
on  board  are  delivered  to  the  nearest  post-office,  and  the  master 
or  other  person  having  charge  or  control  thereof  has  signed  and 
sworn  to  the  following  declaration  before  the  collector  or  other 
proper  customs  officer : 

I,  A.  B.,  master ,  of  the ,  arriving  from ,  and 

now  lying  in  the  port  of ,  do  solemnly  swear  (or  affirm)  that 

I  have  to  the  best  of  my  knowledge  and  belief  delivered  to  tliepost- 
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at every  letter  and  every  bag,  packet,  or  parcel  of  letters 

i  was  on  board  the  said  vessel  during  her  last  voyage,  or  which 

in  my  possession  or  under  my  power  or  control. 

d  any  master  or  other  person  having  charge  or  control  of  such 

I  who  shall  break  bulk  before  he  has  delivered  such  letters  shall 

;ed  not  more  than  one  hundred  dollars. 

tt.  S.  i  3988.    Act  March  4,  1009,  a  321, 1  204,  35  Stat.  1127. 

175.  (Crim.  Code,  §  205.)  Using,  etc.,  canceled  stamps;  pun- 
shment  for;  postal  employees;  other  persons. 

hoever  shall  use  or  attempt  to  use  in  payment  of  postage,  any 
:led  postage  stamp,  whether  the  same  has  been  used  or  not; 
all  remove,  attempt  to  remove,  or  assist  in  removing,  the  can- 
5  or  defacing  marks  from  any  postage  stamp,  or  the  super- 
iion  from  any  stamped  envelope,  or  postal  card,  that  has  once 
used  in  payment  of  postage,  with  the  intent  to  use  the  same  for 
:  purpose,  or  to  sell  or  offer  to  sell  the  same,  or  shall  knowingly 
in  possession  any  such  postage  stamp,  stamped  envelope,  or  postal 

with  intent  to  use  the  same,  or  shall  knowingly  sell  or  offer  to 
ny  such  postage  stamp,  stamped  envelope,  or  postal  card,  or  use 
:empt  to  use  the  same  in  payment  of  postage ;  or  whoever  unlaw- 

and  willfully  shall  remove  from  any  mail  matter  any  stamp  at.- 
d  thereto  in  payment  of  postage ;  or  shall  knowingly  use  or  cause 

used  in  payment  of  postage,  any  postage  stamp,  postal  card,  or 
>ed  envelope,  issued  in  pursuance  of  law,  which  has  already  been 
for  a  like  purpose ;  shall,  if  he  be  a  person  employed  in  the  postal 
:e,  be  fined  not  more  than  five  hundred  dollars,  or  imprisoned  not 

than  three  years,  or  both;  and  if  he  be  a  person  not  employed 
:  postal  service,  shall  be  fined  not  more  than  five  hundred  dollars, 
iprisoned  not  more  than  one  year,  or  both. 

it.  S.  |1  3922-3025.  Act  March  3.  1879,  c.  ISO,  |  28,  20  Stat.  302.  Act 
arch  4,  1909,  c.  321,  |  205,  35  Stat  1127. 

Notes  of  Decisions 
□tmeat. — Counts  in  an  indictment      former  be  a  misdemeanor  and  tbe  lat- 

R.   S.   If  3922,   3924   (embodied       ter  a  felon;.     II.   8.   v.   Spintz   (G.  C. 

),  may  be  properly  joined,  under       1883)  18  Fed.  377. 
|  1024,  ante,  f  1090,  although  the 

176.  (Crim.  Code,  §  206.)  False  returns  by  postmasters  to 
ncrease  compensation ;  punishment  for. 

hoever,  being  a  postmaster  or  other  person  employed  in  any 
:h  of  the  postal  service,  shall  make,  or  assist  in  making,  or 

to  be  made,  a  false  return,  statement,  or  account  to  any  officer 
e  United  States,  or  shall  make,  assist  in  making,  or  cause  to  be 
,  a  false  entry  in  any  record,  book,  or  account,  required  by  law 
s  rules  or*  regulations  of  the  Post-Office  Department  to  be  kept  in 
ct  of  the  business  or  operations  of  any  post-office  or  other  branch 
e  postal  service,  for  the  purpose  of  fraudulently  increasing  his 
ensation  or  the  compensation  of  the  postmaster  or  any  employee 
post-office;  or  whoever,  being  a  postmaster  or  other  person  em- 
d  in  any  post-office  or  station  thereof,  shall  induce,  or  attempt 
iuce,  for  the  purpose  of  increasing  the  emoluments  or  compensa- 
jf  his  office,  any  person  to  deposit  mail  matter  in,  or  forward  in 
nanner  for  mailing  at,  the  office  where  such  postmaster  or  other 
n  is  employed,  knowing  such  matter  to  be  properly  mailable  at 
ler  post-office,  shall  be  fined  not  more  than  five  hundred  dollars, 
iprisoned  not  more  than  two  years,  or  both. 
Act  June  17,  1878,  c.  259,  I  1,  20  Stat.  141.     Act  Aug-.  4,  1SS0,  c.  901,  {  3, 

Stat.  221.    Act  March  4,  1009.  c.  321,  |  206,  35  Stat.  1128. 
Notes  of  Decisions 
is  return  la  general.— A  postmas-       his  gross  receipts  under  which  his  sal- 
eluding  in  his  report  as  a  part  of       ary  is  fixed  under  Act  March  3,  1883, 
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the  receipts  from  the  Bales  of  stamps  whs   the   making  of  such  false  retur 

in  targe  quantities  used  at  another  post  was  Dot  punishable  as  a  conspiracy 

office,  is  punishable  under  this  section,  defraud  the  government.    U.  S.  v.  Fo 

for  making  a  false  return,  even  though  ter  (D.  C.   1913)  211  Fed.  206. 

the  regulation,  of  the  postmaster  gen-  Misd.  mean  or—Any    postmaster   wl 

eral  adopted  under  supposed  authority  Bba„  raake       fa]„e  retun)        ^  ^ 

of  section  235,  ante,  that,  in  deterram-  fc    f      ^                    rf  fraudulently  i 

lug  gross  receipts,  unusua    sales  shall  crM8i         ^i     compensation    shsll    : 

n&7fie       ,U  6  '  ,?"   "'"l-,d:-    T'T       ae™^  guilty  of  a   misdemeanor,  an 
10378.  post   regarding  as  criminal  sales       on  COUTictioil  the„of   shal]  ^        iB 

a f\T^     .i."  y  °a  \t  °,ffice  «d-  «»d«  the  provisions  of  20  Stat. 

and  otherwise  than  as  provided  by  law.  9-Q      i -«    „    St.^<,p  if    n    ioo<>\ 

U.  S.  v.  Foster  (1914)  34  Sup.  Ct.  6G0,  Kj   «i  8'  *  Sn?d"  (C'  °*  Jm) 
233  U.  S.  515,  58  L.  Ed.  1074,  revers-  "'  ,     t 

ing   judgment    (D.   C.   1913)   211    Fed.  Aider  Ana  «™'"  «•  prlnelpsJ^-Oi 

206.  w^°   a'lis   an(l   abets   a   postmaster 

lie  making  of  a   false   return  by  a  committing  the  offense  provided  again 

postmaster   by  failing   to   report  large  b*  the  Provisions  of  the  statute,  whi. 

and  irregular  sales  of  postage  stamps  declares   that  a   postmaster   making 

for  use  outaide  the  district  served  by  ffl,ae   return  shall  be  deemed  guilty 

his  office,  the  receipts  from  which,  un-  a   misdemeanor,   etc.,   to   guilty  of  tl 

der  departmental  regulations,  would  be  Bame   offense,   and   liable   to  the  sac 

excluded  in  filing  his   salary  if  so  re-  punishment,  as  his  principal.     L.  S. 

ported,  was  not  punishable  under  this  Snyder  (C.  C.  1881)  8  Fed.  805. 
section,    since,    as    under    the    statute  Acquittal   a*   bar  to  suit  on   bosd, 

such   receipts  should   not  be  excluded,  The  acquittal  of  a  postmaster  indict 

the  purpose  of  the  false  return  was  to  for  making   fslse   returns   held  no  b. 

secure  for  the  postmaster  only  what  he  to  a  suit  on  his  official  bond.     C  S. 

was   legally    entitled    to    receive;     and  Jaedicke    (D.   C.    1896)    73   Fed.  10 

hence  a  conspiracy,  the  object  of  which  104. 

§  10377-  (Crim.  Code,  §  207.)  Collecting  unlawful  postage  jpunisl 
ment  for. 
Whoever,  being  a  postmaster  or  other  person  authorized  to  r 
ceive  the  postage  of  mail  matter,  shall  fraudulently  demand  or  r 
ceive  any  rate  of  postage  or  gratuity  or  reward  other  than  is  pn 
vided  by  law  for  the  postage  of  such  mail  matter,  shall  be  fined  n< 
more  than  one  hundred  dollars,  or  imprisoned  not  more  than  si 
months,  or  both. 

R.  S.  f  3899.    Act  March  4,  1900,  c.  321,  S  207,  35  Stat.  1128. 

§  10378.  (Crim.  Code,  §  208.)    Unlawful  pledging  or  sale  of  stamp: 
inducing  purchases  to  increase  pay ;  punishment  for. 

Whoever,  being,  a  postmaster  or  other  person  employed  in  ar 
branch  of  the  postal  service,  and  being  intrusted  with  the  sa 
or  custody  of  postage  stamps,  stamped  envelopes,  or  postal  cards,  sh; 
use  or  dispose  of  them  in  the  payment  of  debts,  or  in  the  purchase  i 
merchandise  or  other  salable  articles,  or  pledge  or  hypothecate  tl 
same,  or  sell  or  dispose  of  them  except  for  cash;  or  sell  or  dispose  1 
postage  stamps  or  postal  cards  for  any  larger  or  less  sum  than  tl 
values  indicated  on  their  faces;  or  sell  or  dispose  of  stamped  envelop 
for  a  larger  or  less  sum  than  is  charged  therefor  by  the  Fost-Of& 
Department  for  like  quantities;  or  sell  or  dispose  of,  or  cause  to  1 
sold  or  disposed  of,  postage  stamps,  stamped  envelopes,  or  postal  can 
at  any  point  or  place  outside  of  the  delivery  of  the  office  where  su< 
postmaster  or  other  person  is  employed;  or  induce  or  attempt 
induce,  for  the  purpose  of  increasing  the  emoluments  or  compens 
tion  of  such  postmaster,  or  the  emoluments  or  compensation  of  ai 
other  person  employed  in  such  post-office  or  any  station  thereof,  < 
the  allowances  or  facilities  provided  therefor,  any  person  to  purcha: 
at  such  post-office  or  any  station  thereof,  or  from  any  employee  of  sui 
post-office,  postage  stamps,  stamped  envelopes,  or  postal  cards;  or  s< 
or  dispose  of  postage  stamps,  stamped  envelopes,  or  postal  cards,  othe 
wise  than  as  provided  by  law  or  the  regulations  of  the  Post-Office  D 
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ent,  shall  be  fined  not  more  than  five  hundred  dollars,  or  impris- 

lot  more  than  one  year,  or  both. 

.  S.  &  3920.     Act  June  17,  1878,  c.  259,  (  1,  20  Stat.  141.     Act  March  4, 

9,  c.  321,  |  208,  35  Stat.  1128. 

Note*  of  Decisions 

of   stamp*   and   postal    cards   In      compensation  of  a  postmaster  is  to  be 
~  fixed,  do  not  include  receipts  from  vio- 

lations of  this  section,  making  it  a 
crime  to  dispose  of  stamps  outside  the 
delivery  of  the  post  office  or  to  induce 
purchase  thereof  to  increase  his  com- 
pensation.    Id. 

Under  Act  March  3,  1879,  c.  ISO,  f 
20,  it  is  unlawful  for  a  postmaster  to 
make  any  disposition  of  stamps  intrust- 
ed to  him,  except  the  sale  of  them  at 
their  face  value  for  cash  to  third  per- 
sons. U.  S.  v.  Douglnsa  (C.  C.  1888) 
33  Fed.  SSI. 

R.  S.  }  3920  (embodied  herein),  pro- 
vided that  no  postmaster  or  other  per- 
son connected  with  the  postal  service 
shall  sell  or  dispose  of  postage  stamps 
or  postal  cards,  for  any  larger  or  less 
sum  than  the  values  indicated  on  their 
faces.  (1905)  25  Op.  Atty.  Gen.  354. 
Sale  of  stamps  on  credit.— A  sale  of 
stamps  on  credit  is  not  a  sale  for 
cash  within  this  section.  Palliser  v. 
U.  S.  (1800)  10  Sup.  CL  1034,  1035, 
130  U.  S.  257,  34  L.  Ed.  514. 


-The  authority  of 
eral  under  {  235,  ante,  to  make 
ions  for  the  government  of  the 
lent  includes  power  to  prescribe 
determining  the  gross  receipts 
st  office  on  which  under  the  Act 
ch  3,  18S3  (ante,  !  7217),  the 
if  the  postmaster  is  to  be  fixed, 
sold  in  unusual  quantities  for 
tffices  shall  not  be  considered; 
■nt  being  to  make  lawful  sales, 
ie  measure  of  the  post  ma  at  r r's 
and  [Deluding  receipts  in  viola- 
tes section.  U.  S.  v.  Foster 
34  Sup.  Ct.  666,  233  U.  S.  515, 
id.  1074.  reversing  judgment  (D. 
■)  211  Fed.  200. 

ittnaster  including  in  his  report 
art  of  his  gross  receipts  under 
his  salary  is  fixed  under  Act 
3.  1883,  the  receipts  from  the 
f  stamps  in  large  quantities  us- 
nother  post  office,  is  punishable 
tection  10376,  ante,  for  making 
return,  even  though  the  regula- 
f  the  postmaster  general  adopt- 
er supposed  authority  of  see- 
15,  ante,  that,  in  determining 
eceipts,  unusual  sales  shall  not 
uded,  are  invalid;  this  section 
ng  as  criminal  sales  made  out- 
e  delivery  of  the  office  and  oth- 
than  as  provided  by  law.  Id. 
gross  receipts  of  a  post  office 
hieh  under  Act  March  3,  18S3, 


lostage 


for  using   i 

chase  of  merchandise,  under  20  Stat. 
141,  c.  259,  the  government  must  prove 
that  the  stamps  so  used  had  been  re- 
ceived by  the  postmaster  from  tbe 
post-office  department.  U.  S.  v.  Wil- 
liamson  (D.  C.   18S6)  26  Fed.  690. 

79.  (Crim-  Code,  §  209.)  Failing  to  account  for  postage  due, 
tc;  punishment  for. 

sever,  being  a  postmaster  or  other  person  engaged  in  the 
service,  shall  collect  and  fail  to  account  for  the  postage  due 
any  article  of  mail  matter  which  he  may  deliver,  without  having 
lusly  affixed  and  canceled  the  special  stamp  provided  by  law, 
li  fail  to  affix  such  stamp,  shall  be  fined  not  more  than  fifty  dol- 

.ct  March  3,  1879,  c.  ISO,  |  27,  20  Stat.  362.  Act  March  4,  1900,  c.  321,  | 
i,  35  Stat,  1128. 

80.  (Crim.  Code,  §  210.)  Issuing  unpaid-f or  money  orders ; 
unishment  for. 

loever,  being  a  postmaster  or  other  person  employed  in  any 
h  of  the  postal  service,  shall  issue  a  money  order  without 
j  previously  received  the  money  therefor,  shall  be  fined  not  more 
ive  hundred  dollars. 

:.  S.  i  4030.    Act  March  4,  1009,  c.  321,  8  210,  35  Stat.  1120. 
Notes  of  Decisions 


Ity  of  recipient  for  value  of  us- 
r  order.— The  recipient  of  a 
order  issued  without  payment 
e  to  the  United  States  for  its 
U.  S.  v.  Bolognesi  (C.  C.  1908) 
■d.  159. 

letlsa  as  bar  to  subsequent  In- 
it— Where  accused  was  indicted, 
ed,  and  fined  for  issuing  money 


orders  in  violation  of  this  section,  such 
conviction  was  no  bar  to  a  subsequent 
indictment  for  issuing  tbe  same  orders 
in  violation  of  section  10388,  post.  U. 
S.  v.  Komie  (D.  C.  1012)  104  Fed.  567. 
Cited  without  definite  application. 
Ex  parte  Hibbs  (D.  C.  1886)  26  Fed. 
421,432. 
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§  10381.  (Crim.  Code,  §  211,  as  amended,  Act  March  4,  1911, 
241,  §  2.)  Obscene,  etc.,  matter  unmailable;  punishment  f 
mailing  or  taking  from  mails  to  circulate. 
Every  obscene,  lewd,  or  lascivious,  and  every  filthy,  book,  pai 
phlet,  picture,  paper,  letter,  writing,  print,  or  other  publicatii 
of  an  indecent  character,  and  every  article  or  thing  designed,  adapt* 
or  intended  for  preventing  conception  or  producing  abortion,  or  f 
any  indecent  or  immoral  use ;  and  every  article,  instrument,  substan< 
drug,  medicine,  or  thing  which  is  advertised  or  described  in  a  mann 
calculated  to  lead  another  to  use  or  apply  it  for  preventing  conce 
tion  or  producing  abortion,  or  for  any  indecent  or  immoral  purpos 
and  every  written  or  printed  card,  letter,  circular,  book,  pamphlet,  a 
vertisement,  or  notice  of  any  kind  giving  information  directly  or  i 
directly,  where,  or  how,  or  from  whom,  or  by  what  means  any  of  t 
hereinbefore-mentioned  matters,  articles,  or  things  may  be  obtain 
or  made,  or  where  or  by  whom  any  act  or  operation  of  any'  kind  f 
the  procuring  or  producing  of  abortion  will  be  done  or  performed, 
how  or  by  what  means  conception  may  be  prevented  or  abortion  pr 
duced,  whether  sealed  or  unsealed ;  and  every  letter,  packet,  or  pac 
age,  or  other  mail  matter  containing  any  filthy,  vile,  or  indecent  thin 
device,  or  substance ;  and  every  paper,  writing,  advertisement,  or  re 
resentation  that  any  article,  instrument,  substance,  drug,  medicine, 
thing  may,  or  can  be,  used  or  applied  for  preventing  conception 
producing  abortion,  or  for  any  indecent  or  immoral  purpose ;  ai 
every  description  calculated  to  induce  or  incite  a  person  to  so  use 
apply  any  such  article,  instrument,  substance,  drug,  medicine, 
thing,  is  hereby  declared  to  be  nonmailable  matter  and  shall  not 
conveyed  in  the  mails  or  delivered  from  any  post-office  or  by  at 
letter  carrier.  Whoever  shall  knowingly  deposit,  or  cause  to  be  d 
posited  for  mailing  or  delivery,  anything  declared  by  this  section 
be  nonmailable,  or  shall  knowingly  take,  or  cause  the  same  to  be  take 
from  the  mails  for  the  purpose  of  circulating  or  disposing  thereof, 
of  aiding  in  the  circulation  or  disposition  thereof,  shall  be  fined  n 
more  than  five  thousand  dollars,  or  imprisoned  not  more  than  fi 
years,  or  both.  And  the  term  "indecent"  within  the  intendment  of  tf 
section  shall  include  matter  of  a  character  tending  to  incite  arse 
murder,  or  assassination. 

It.  S.  J  3893,  as  amended,  Act  July  12,  1876,  c.  186,  f  1,  19  Stat.  90,  i 

Sept  20,  1888,  e.  1039,  g  2,  25  Stat.  496,  and  Act  May  27,  1908,  c  206, 

Stat.  416.     Act  Match  4,  1909,  c.  321,  i  211,  35  Stat.  1129.     Act  March 

1911,  c.  241,  I  2,  36  Stat.  1339. 
This  section,  as  enacted  in  the  Criminal  Code,  did  jot  contain  the  lait  st 

tence  thereof  as  set  forth  here,  defining  the  term   "indecent,"  within  the  i 

tendmetit  of   the   section.     That  provision   was  added   by   amendment  by  i 

March  4,  1911,  c.  241,  i  2,  last  cited  above. 
Provisions   punishing  the  importation   and   the  interstate   transportation 

prize-fight  films  were  made  by  Act  July  31,  1912,  c.  263,  post,  H  10416-10418. 

Notes  of  Decision* 

1.    Constitutionality  and  validity.  11.    Information   as    to  obscene  pictures 

1    Amendment  ot  statute.  publications. 

B.    Meaning  and  purpose  ot  statute  In  gen-       u.    Absence  or  criminal  Intent 

It.    Purpose  and  motive  la  general. 

IB.    Hatters    sent    In    Interest    ot    aden 

philosophy,  or  morality. 
IS.    Mailing    matter   to   person    under   At 

Uoua  name. 
17.    Newspaper    accurately    reporting  to 

___  18.    PubllcaUona   counseling  crimes. 

(jiving  Inform  at  Ion  "or  notice  as"to  pre-       u-    Letters,    not   lewd  or  Indecent,   writ' 


1    Meaning    of    "obscene."    "lewd,"    " 

clvlous,"    and   "Indecent." 
7.    Obscene,  lewd,  and  lascivious  lettei 
S.    Lewd,  obscene,  or  lascivious  books, 
e  pamphlets. 


ceptlon  or  i 
'    mailing    nrticl 
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id  authoriilng  nonmailable   matter 

be  mailed. 

city     ol    corporation    to    commit 


;  for  mall  Ins  aa  completing  Ot- 


■alug    la    wrapper    newsp 

aper    con- 

nlng  obscene  matter. 

ayment   of    poatage. 

jailing  or  causing  matter 

to  ba  de- 

sited  in  the  roall. 

ing    through   the  malls. 

ng  publication  from  tba 

malla. 

matter    In 

ier  ways  than  through  tl 

ie  malla. 

■erlng  decoy  letters. 

'  reguiatlonj  excluding  m 

e  malla  mar  be  enforced 

ctment,  proof,  and  vo/lai 

Lenca   and   puniahment, 

natilutlonallty  and  validity— 
ction  is  not  in  derogation  of  the 
itiimnl   right  of  freedom  of  the 

Tyomies  Pub.  Co.  v.  U.  S. 
211  Fed.  385,  128  C.  O.  A.  47; 
a  t.  U.  8.  (C.  C.  1892)  50  Fed. 
flowing  Ex  parte  Jackson  (1877) 
S.  727,  24  L.  Ed.  877,  and  Ex 
Rapier    (1892)  12  Sup.   Ct.  374, 

8.  110,  38  L.  Ed.  93,   and  af- 

U.  8.  v.  Harmon  (D.  O.  1891> 
I.  414. 

{  3893,  as  amended  by  Act  Sept 
*8,  f  2  (embodied  herein),  which 
ie  punishment  for  depositing  ob- 
lewd,  or  lascivious  matter  in  the 
it  a  fine  of  not  more  than  Jj.OOO, 
iriaonment  at  hard  labor  for  not 
ban  five  years,  or  both,  is  not  in 
m  of  the  eighth  constitutional 
ment,  aa  imposing  or  authorizing 
!essive   fine   or   a   cruel   and   un- 

punishment.      Rinker    v.    TJ.    8 

151  Fed.  755,  81  C.  C.  A.  379. 
constitutional  guaranties  of 
at  of  the  press  and  of  religious 
m  have  no  application  to  R.  8. 
;,  as  amended  in  18SS  (embodied 
),  excluding  from  the  mails,  pa- 
or  writings  that  are  obscene, 
or  lascivious.     Knowles  v.  U.  8- 

170  Fed.  409,  95  C.  C.  A.  679. 
e   tbe   offense    of   depositing   ob- 

and  filthy  matter  in  the  mails, 
pited  by   this   section,   is   made   a 

by   section   10509,   this   section 

objectionable  for  failure  to  pro- 
that  persons  who  shall  deposit 
ulable    matter    are    guilty    of    a 

or   misdemeanor.  Tyomiea  Pub. 

U.  8.  (1914)  211  Fed.  385,  128 

A.  47. 

i  section,  making  It  an  offense 
posit   m    tbe   mails   obscene    and 

matter,  is  not  invalid  for  failure 
escribe  a  atandard  by  which  the 
:e  may  be  ascertained,  nor  as  fail- 
3   restrict  the  offense   to  tbe   de- 


posit of  matter  in  tbe  United  States 
mails.  Tyomiea  Pub.  Co.  v.  U.  S. 
(1914)  211  Fed.  385,  128  C.  C.  A.  47. 
Pen.  Code,  J  211,  making  it  an  of- 
fense to  mail  obscene  aDd  filthy  mat- 
ter, is  not  unconstitutional  as  an  ex 
post  facto  law.  Tyomies  Pub.  Co.  v. 
U.  3.  (1914)  211  Fed.  385,  128  C.  O. 
A.  47. 

This  section  is  a  valid  eiereise  of  the 
power  to  establish  a  postal  system. 
Coomer  t.  U.  8.  (1914)  213  Fed.  1,  129 
C.  C.  A.  617. 

This  section  held  to  apply  only  to 
the  deposit  of  nonmailable  matter  in 
the  malls,  and  hence  it  ie  not  invalid 
as  prohibiting  such  deposit  in  places 
over  which  congress  has  no  control. 
Coomer  r.  U.  8.  (1914)  213  Fed.  1,  129 
C.  C.  A.  617. 

This  section  held  not  invalid  as  fail- 
ing to  provide  any  test  of  guilt  there- 
by denying  equal  protection  of  the  laws, 
and  due  proeesa  of  law  and  violating 
the  guaranty  against  ex  post  facto 
laws.  Coomer  v.  United  States  (1914) 
213  Fed.  1.  129  C.  C.  A.  617. 

R.  8.  |  3893  (embodied  herein),  for- 
bidding the  depositing  in  the  mail  of 
any  obscene  or  indecent  publication,  la 
not  repugnant  to  any  constitutional 
provision.  U.  8.  v.  Bnnnett  (O.  O. 
1879)  Fed.  Cas.  No.  14,571. 

2.  Amendment  of  statute.  —  The 
amendment  of  September  26,  1888,  by 
whieh  tbe  word  '-letter"  was  inserted 
in  the  list  of  unmailable  matter  enu- 
merated In  R.  8.  f  3893  (embodied  here- 
in), makes  nonmailable  an  obscene  let- 
ter, sealed  in  an  envelope,  on  which 
nothing  appears  but  the  name  and  ad- 
dress. Andrews  v.  V.  S.  11896)  16  8- 
CL  798,  162  U.  8.  420,  40  L.  Ed.  1023, 
following  Grimm  v.  U.  8.  (1895)  15 
Sup.  CL  470,  156  D.  8.  604,  39  L.  FA. 
550,  and  affirming  U.  3.  v.  Andrews  (D. 
C.  1S93)  5S  Fed.  861. 

Section  3893  of  tbe  Revised  Statutes 
of  the  United  States,  as  amended  by  the 
act  of  July  12,  1876  (embodied  herein), 
declares  that  every  obscene,  lewd,  or 
lascivious  book,  pamphlet,  picture,  pa- 
per, writing,  print,  or  other  publication, 
of  an  indecent  character,  shall  be  non- 
mailable matter  and  shall  not  be  con- 
veyed in  the  mails,  nor  delivered  from 
any  post  office,  nor  by  any  letter  car- 
rier, and  that  any  person  who  shall 
knowingly  deposit,  or  cause  to  be  de- 
posited, for  mailing  or  delivery,  any- 
thing therein  declared  to  be  nonmailable 
matter,  shall  be  subject  to  fine  or  im- 
prisonment, or  both.  U.  8.  v.  Gaylord 
(C.  C.  1SS3)  17  Fed.  438. 

Since  R.  S.  I  3893  (embodied  herein), 
relating  to  mailing  nonmailable  matter, 
was  amended  by  the  insertion  of  the 
word  "writing,"  all  writings,  whether 
inclosed  under  a  sealed  envelope  or  not, 
signed  or  unsigned,  that  are  of  an 
obscene,  lewd,  or  lascivious  character, 
are  nonmailable  matter,  and  covered  by 
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the  statute.     U.  8.  t.  Qaylord  (D.  0. 
1883)  60  Fed.  410. 

3.  Meaning  and  purpose  of  statute  In 
general.— All  tbat  was  meant  by  the  act 
of  March  3,  1873,  was  that  the  nail 
should  not  be  uaed  to  transport  such 
corrupting  publications  and  articles, 
and  that  any  one  who  should  attempt 
to  use  it  for  that  purpose  should  be 
punished.  Ex  parte  Jackson  (1877)  90 
U.  K.  727,  736,  24  L.  Ed.  877. 

This  section  refers  only  to  publica- 
tions which  are  immoral  by  reason  of 
their  relation  to  sexual  impurity. 
Swearingen  v.  U.  S.  (1896)  16  Sup.  Ct 
662,  563.  161  U.  8.  446,  40  L.  Ed.  765. 

The  purpose  of  this  section  is  to  pre- 
vent evil-minded  persons  from  corrupt- 
ing the  morals  of  the  people  by  making 
it  unlaw  fid  to  send  obscene,  lewd,  and 
lascivious  letters  through  the  mails. 
Toothman  v.  U.  S.  (1912)  203  Fed.  218, 
121  C.  C.  A.  424. 

Tbis  section  is  not  a  mere  direction  to 
the  post  otlice  officials  and  violations 
thereof  are  punishable  aa  crimes  in 
view  of  the  enacting  clause  and  section 
10509,  post.  Coomer  v.  U.  8.  (1914) 
213  Fed.  1,  129  C.  a  A.  017. 

Unmailable  matter  must  be  a  publi- 
cation or  an  article  or  thing  intended  to 
prevent  conception  or  procure  an  abor- 
tion, or  nu  article  or  thing  intended  or 
adapted  for  an  indecent  or  Immoral  use, 
or  a  written  or  printed  card,  circular, 
book,  pamphlet,  advertisement  or  notice 
of  any  kiud  giving  information  where, 
how,  of  whom,  or  by  what  means,  any 
of  these  articles  may  be  obtained  or 
made,  or  a  letter  on  the  envelope  of 
which  or  postal  card  on  which  the  ob- 
jectionubte  terms,  language,  or  delinea- 
tions may  appear.  U.  3.  v.  Matbias  (C. 
C.  1888)  36  Fed.  S92,  806. 

R.  8.  i  3803  (embodied  herein),  de- 
claring every  obscene,  lewd,  or  lascivi- 
ous book,  etc.,  to  be  nonmailable  matter 
is  directed  against  the  use  of  the  mails 
as  an  instrument  for  the  circulation  of 
obscene  matter.  It  does  not  prohibit 
its  publication,  nor  does  it  enter  into 
the  motives  of  the  circulators,  or  tbe 
truth  or  falsity  of  the  matter.  D.  S. 
v.  Bebout  (I).  C.  1886)  28  Fed.  522. 

The  purpose  of  this  section  is  to  pre- 
vent tbe  mails  from  being  used  to  cir- 
culate matter  to  corrupt  the  morals  and 
to  exclude  impure  and  immodest  writ- 
ings, without  excluding  rough  and 
coarse  language.  Ex  parte  Doran  (D. 
C.  1887)  32  Fed.  76,  78. 

4.  Word  "or"  as  meaning  "and."— Un- 
der the  provision  of  11.  S.  3  3893  (em- 
bodied herein),  imposing  a  penalty  for 
knowingly  mailing  any  "obscene,  lewd, 
or  lascivious"  book  or  paper,  in  which 
the  word  "or"  has  been  construed  by 
the  supreme  court  to  mean  "and,"  it  is 
not  sufficient  to  bring  a  publication 
within  the  prohibition  tbat  it  ia  obscene, 
but  it  must  also  be  lewd  and  lascivious. 
Nor  is  an  article  nonmailable  because 
it  offends  tbe  religious  sentiments  of  a 
majority  of  the  people  by  attacking  the 

(12764) 


doctrine  of  the  immaculate  concepts 
of  Christ  in  coarse  or  even  obscei 
language,  wbere  it  haa  no  tendency 
induce  sexual  immorality;  that  ben 
tbe  class  of  publications  against  wbii 
it  is  the  purpose  of  the  statute  to  pr 
tect  the  public.  U.  S.  v.  Moore  (D.  ■ 
1900)  104  Fed.  78. 

5.  Statute  ait  extending  to  fllthy  pe 
lloatlons  and  communications. — This  se 
tion  ia  not  limited  to  publications  ai 
writings  relating  to  sexuality,  but  e 
tended  to  other  publications  and  coi 
m u n i< rations  which  were  within  the  d< 
inition  of  the  term  "filthy."  U.  3. 
Dempsey  (D.  C.  1911)  188  Fed.  450. 

6.  Meaning  of  "obscene,"  "Iswi 
"lascivious,"  and  "Indecent."— The  te 
of  obscenity,  within  the  meaning  of  t 
statute,  is  whether  the  tendency  of  t 
matter  is  to  deprave  and  corrupt  t 
morale  of  those  whose  minds  are  op 
to  such  influences,  and  into  whose  ban 
a  publication  of  the  sort  may  fall. 
S.  v.  Bennett  (C.  C.  1879)  Fed.  Ci 
No.  14,571;  U.  8.  v.  Bebout  ID. 
1880)  28  Fed.  522. 

R.  8.  i  3893  (embodied  herein),  ma 
ing  it  a  criminal  offense  to  place  in  t 
mails  any  "obscene,  lewd,  or  lascivio 
publication,"  refers  only  to  publics tio 
which  are  immoral  by  reason  of  thi 
relation  to  sexual  impurity,  the  wor 
having  the  same  meaning  as  is  giv 
them  at  common  law  in  prosecutions  f 
obscene  libel.  Swearingen  v.  U. 
(1896)  16  Sup.  Ct.  502,  161  U.  8.  44 
40  L.  Ed.  765. 

It.  S.  §  3893  (embodied  herein),  i 
dares  every  obscene,  lewd,  or  lascivio 
book,  pamphlet,  print,  or  other  public 
tion  of  au  indecent  character,  or  n 
tices  giving  information  for  obtaM 
such  publications,  to  be  nonmailal 
matter,  and  prescribes  a  punishment  f 
tbe  use  of  the  mails  to  transmit  or  c 
culate  the  same.  Held,  tbat  the  wor 
"obscene,"  "lewd."  and  "lascivious," 
used  in  such  section,  signify  tbat  foi 
of  immorality  which  has  relation  to  se 
ual  impurity,  having  the  same  mcani 
as  is  given  them  at  common  law 
prosecutions  for  obscene  libel.  Hans 
t.  U.  8.  (1007)  157  Fed.  749,  85  C. 
A.  325. 

The  true  test  to  determine  whether 
writing  ia  nonmailable  under  R.  S. 
3803,  as  amended  in  1888  (embodi 
herein),  as  obscene,  lewd,  or  lascivioi 
la  whether  its  language  has  a  tenden 
to  deprave  and  corrupt  the  morals 
those  whose  minds  are  open  to  su 
Influences,  and  into  whose  bands  it  m 
fall,  by  arousing  or  implanting  in  su 
minds  obscene,  lewd,  or  lascivio 
thoughts  or  desires.  Knowles  v.  U. 
(1909)  170  Fed.  409,  95  C.  a  A.  579. 

The  word  "obscene"  should  be  giv 
in  tbis  statute  as  broad  a  significan 
as  it  had  at  common  law.    Id. 

Tbe  words  "obscene,  lewd,  and  Is 
civious."  as  used  In  Pen.  Code,  {  21 
prohibiting  the  sending  of  obscene,  lew 
and  lascivious  matter  through  the  mai 
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that  form  of  immorality  that  baa 
i  to  sexual  imparity.  Tyomies 
o.  v.  U.  8.  (1914)  211  Fed.  385, 
G.  A,  47. 

term  "indecent,"  ill  section  3883, 
'embodied  herein),  in  connection 
le  offense  defined  in  said  section 
ting  any  book,  letter,  envelope, 
card,  etc.,  containing  any  inde- 
■tc,  delineations,  epithets,  etc., 
written  or  printed,  taken  with 
lory  of  the  legislation  upon  the 
,  mesne  immodest,  impure;  and 
;e  which  is  coarse  or  unbecom- 
even  profane,  is  not  within  the 
an  of  the  act  U.  S.  v.  Smith 
1882)  11  Fed.  663. 
test  of  obscenity,  within  the 
g  of  R.  3.  I  3893  (embodied 
,  is  whether  the  tendency  of  the 
sent  through  the  mail  is  to  (le- 
ind  corrupt  the  morals  of  those 
minds  are  open  to  such  influ- 
uid  into  whose  hands  such  writ- 
-ints,  and  publications  may  fall; 
■wd,"  as  used  in  that  section, 
laving  a  tendency  to  excite  lust- 
ugbts.  U.  S.  v.  Slcnker  (D.  C. 
12  Fed.  Bl»l. 

words  "obscene,"  "lewd,"  "las- 
"  and  "indecent"  aa  used  in  R, 
Q  (embodied  herein),  prohibiting 
osit  of  publications  so  described 
nails,  have  the  same  meaning  as 
lem  at  common  law  in  prosecu- 
r  obscene  libel.  U.  3.  v.  Clarke 
1889)  38  Fed.  500. 
■ord  "obscene,"  within  the  mean- 
ct  Sept.  26,  18SS  (25  Stat.  496), 
og  the  sending  of  nonmailable 
through  the  mails,  when  used  to 
■  a  book,  pamphlet,  or  paper, 
a  publication  containing  im- 
and  indecent  matter,  the  read- 
■reof  would  have  a  tendency  to 
or  corrupt  the  minds  of  those 
ose  hands  the  publication  might 
ose  minds  are  open  to  such  im- 
nfluences.  U.  S.  v.  Clarke  (D. 
)  38  Fed.  732. 

wd"  book,  pamphlet,  or  paper, 
the  meaning  of  the  statute,  is 
t  describes  dissolute  or  unchaste 
■enes,  or  incidents,  or  one  the 
whereof,  by  reason  of  its  con- 
i  calculated  to  excite  lustful  and 
desires  in  those  whose  minds 
D  to  such  influences.  Id, 
effect  of  pamphlets  and  papers 
rough  the  mails,  as  a  whole, 
■e  to  deprave  and  corrupt  the 
if  those  into  whose  hands  they 
ome,  whose  minds  are  open  to 
Suences,  or  to  excite  lustful  or 
desires,  they  are  obscene  and 
betber  such  effect  on  the  minds 
era  is  produced  by  single  pas- 
r  portions  of  them  or  by  many 
•  or  portions.  Id. 
word  "lascivious,"  with  In  the 
:  of  the  statute,  is  synonymous 
e  word  "lewd."  Id. 
r  is  "obscene,"  within  the  mean- 
he  statute,  when  it  is  offensive 
se  of  decency  and 


modesty  of  the  community,  and  is  of 
such  a  character  as  to  deprave  and 
corrupt  those  whose  minds  are  open  to 
such  unmoral  influences.  Whether  the 
particular  matter  in  ijuestiuu  comes 
within  that  definition  is  a  question  for 
the  jury.     U.  S.  v.  Harmon  (D.  C.  1891) 

45  Fed.  414. 

"Ohscene,"  within  the  meaning  of  the 
act,  is  that  which  is  offensive  to  chas- 
tity and  modesty.  U.  S.  v.  Martin  (D. 
C.  1892)  60  Fed.  918  following  U.  S. 
v.  Harmon  (D.  G.  181)1)  45  Fed.  414. 

"  La  mi  v  ion  sue  si,"  as  used  in  R.  S.  j 
3893  (embodied  herein),  punishing  the 
mailing  of  any  obscene,  lewd,  or  lascivi- 
ous book,  etc.,  means  that  form  of  im- 
morality which  has  reference  to  sexual 
impurity.  U.  S.  v.  Males  (U.  C.  !Sli2f 
61  Fed.  41. 

R.  S.  i  3893  (embodied  herein),  pun- 
ishing the  mailing  of  any  "obscene, 
lewd,  or  lascivious  book,"  etc.,  applies 
only  to  matters  tending  to  excite  im- 
pure and  unchaste  thoughts,  and  not  to 
language  which  is  merely  coarse,  vul- 
gar, and  indecent.     Id. 

"Obscenity,"  as  used  in  II.  S.  {  3893 
(embodied  herein),  puuishing  the  mail- 
ing of  any  obscene  book,  etc.,  means 
that  form  of  indecency  which  is  calcu- 
lated to  promote  the  general  corruption 
of  morals.     Id. 

Certain  printed  matter  set  forth  in 
the  indictment,  being  an  article  entitled 
"Hipe  and  Unripe  Women,"  and  a  drug- 
gist's advertisement,  addressed  in  part 
to  the  "Ladies  of  the  Tenderloin  Dis- 
trict," held  to  be  obscene  matter,  with- 
in the  meaning  of  R.  3.  j  3893  (em- 
bodied herein).  U.  8.  v.  Janes  (D.  C. 
1890)  74  Fed.  G45. 

7.  Obscene,  lewd,  and  lascivious  let- 
ters.— A  private  letter  containing  ob- 
scene matter,  inclosed  in  an  envelope, 
on  which  there  is  nothing  written  but 
the  address,  is  not  within  the  inhibition 
of  Act  1S76,  g  1  (19  Stat.  90),  which 
makes  it  a  misdemeanor  to  deposit  in 
the  mails  any  "obscene,  lewd,  or  lascivi- 
ous book,  pamphlet,  picture,  paper,  writ- 
ing, print,  or  other  publication  of  an 
indecent  character,"  or  any  "letter 
upon  the  envelope  of  which"  indecent 
language  is  written  or  printed.  United 
States  v.  Chase  (1800)  10  Sup.  Ct.  756, 
757,  135  II.  S.  255,  34  L.  Ed.  117. 

The  amendment  of  September  2$, 
1888,  by  which  the  word  "letter"  was 
inserted  in  the  list  of  unmailable  mat- 
ter enumerated  in  R.  S.  |  3893  (em- 
bodied herein),  makes  nonmailable  an 
obscene  letter,  sealed  in  an  envelope, 
on  which  nothing  appears  but  the  name 
and  address.  Andrews  v.  U.  S.  (1896) 
10  Sup.  Ct.  798,  799,  162  D.  S.  420, 
40  L.  Ed.  1023. 

Prior  to  the  recent  acts  of  congress, 
letters  were  not  included  in  the  in- 
hibitions of  R.  S.  g  3893  (embodied 
herein),  against  the  use  of  obscene  lan- 
guage in  matter  deposited  in  the  mails. 
U.  8.  v.  Huggett  (C.  C.  1889)  40  Fed. 
636. 
If  an  act  of  congress  denounce*  the 
(12765) 
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mailing  of  letters  containing  obscene 
language  (R.  8.  |  3893,  aa  amended  by 
Act  Jul;  12,  1S76)  (embodied  herein), 
and  does  not  also  denounce  the  mailing 
of  letters  written  for  an  obscene  pur- 
pose, then  an  indictment  founded  on 
letters  containing  no  obscene  language, 
and  charging  only  obscenity  of  purpose, 
cannot  be  maintained.  U.  S.  v.  Lam- 
kin  (C.  C.  1896)  73  Fed.  159. 

A  letter  held  not  to  contain  matter 
which  was  "obscene,  lewd,  or  lascivi- 
ous" within  the  meaning  of  B.  S.  I  3693 
(embodied  herein),  so  as  to  render  its 
mailing  an  indictable  offense  thereun- 
der. U.  S.  v.  O'Donnell  (C.  C.  1908) 
165  Fed.  218. 

A  letter  considered,  and  held  to  con- 
tain matter  of  such  obscene,  lewd,  and 
lascivious  character  as  to  render  It* 
mailing  an  indictable  offense  under  R. 
8.  t  3.'!)3  (embodied  herein).  U.  8.  v. 
Benedict  (0.  C.  1908)  165  Fed.  221. 

A  sealed  letter  is  not  within  the  pro- 
hibition of  R.  S.  |  3803  (embodied  here- 
in), however  indecent  or  obscene  in  It* 
contents;  but  if  there  is  any  such  delin- 
eation or  language  put  upon  the  enve- 
lope containing  it,  it  thereby  becomes 
nonmailable,  aud  the  person  depositing 
it  in  the  mail  thereby  commits  a  crime. 
U.  S.  v.  Loftis  (D.  C.  1882)  12  Fed. 
671. 

Depositing  in  the  malls  a  sealed  let- 
ter containing  obscene  matter  was  not 
an  offense  under  R.  8.  |  3893  (em- 
bodied heroin).  U.  8.  v.  Comerford  (D. 
C.  1885)  25  Fed.  902. 

An  obscene  letter,  seated,  is  within 
the  meaning  of  R.  S.  f  3893  (embodied 
herein),  which  prohibits  the  mailing  of 
every  obscene  writing,  print,  or  other 
publication  of  an  indecent  character,  etc 
IT.  S.  v.  Thomas  (D.  C.  1886)  27  Fed. 
682. 

A  letter,  although  exceedingly  coarse 
and  vulgar,  and  grossly  libelous,  Imput- 
ing to  the  person  addressed  an  atro- 
cious crime,  but  which  hag  no  tendency 
to  excite  libidinous  thoughts  or  impure 
desires,  or  to  deprave  and  corrupt  the 
morals  of  those  whose  minds  are  open 
to  such  intln en ces.  is  not  "obscene, 
lewd,  or  lascivious,"  within  the  mean- 
ing of  R.  S.  i  3893,  cl.  1  (embodied 
herein),  defining  nonmailable  matter. 
U.  S.  v.  Wightman  (D.  C.  1886)  29 
Fed.  636. 

It.  S.  5  3S03,  as  amended  by  act  of 
Sept.  20,  1888  (embodied  herein),  mak- 
ing it  an  offense  to  deposit  in  the  post 
office,  for  mailing  or  delivery,  any  "ob- 
scene, lewd,  or  lascivious  book,  pam- 
phlet, picture,  paper,  letter,  •  •  * 
of  an  indecent  character,  •  •  * 
whether  sealed  as  fi rat-class  matter  or 
not,"  includes  a  private  letter,  inclosed 
in  a  sealed  envelope,  and  containing 
such  prohibited  matter.  In  re  Wabll 
(D.  C.  1890)  42  Fed.  822. 

Under  R.  S.  j  3893,  aa  amended  by 
Act  1888  (embodied  herein),  an  obscene 
letter,  sealed  or  unsealed,  is  nonmaila- 
ble; the  provision  that  no  person  shall 
□pen  any  sealed  matter  not  addressed 
(12766) 


to  himself  being  a  sufficient  protect 
to  private  correspondence.  D.  S. 
Martin  (D.  O.  1892)  60  Fed.  918,  ; 
lowing  In  re  Wahll  (D.  C  1S90) 
Fed.  822. 

A  letter  from  a  man  to  an  unman 
woman,  proposing  a  clandestine  trij 
a  neighboring  town,  to  return  the  r 
morning,  he  to  pay  her  expenses 
five  dollars  besides,  is  an  obscene 
ter  within  the  meaning  of  the  act  m 
ing  such  matter  nonmailable,  altho 
It  contains  no  words  which  are  of  th- 
selves  obscene.    Id. 

The  mailing  of  an  obscene,  priv 
sealed  letter  is  not  within  the  proh 
tion  of  R.  8.  |  3893,  aa  amended  S 
tember  26.  1888  (embodied  herein), 
the  insertion  of  the  word  "letter," 
all  the  words  of  enumeration  are  1 
ited  in  character  by  the  concluc 
words,  "or  other  publication."  C.  8 
Wilson  (D.  C.  1893)  58  Fed.  768;  St 
v.  Warner  (D.  C.  1894)  59  Fed.  S 
Same  v.  Jarvis  (D.  C.  1894)  Id.  35 

The  amendment  of  September 
1888,  by  which  the  word  "let) 
was  inserted  in  the  list  of  nonmailt 
matter  enumerated  in  R.  S.  |  3893  {• 
bodied  herein),  brings  within  the  pr. 
bition  thereof  an  obscene,  private,  g 
ed  letter.  U.  S.  v.  Andrews  (D. 
1893)  68  Fed.  861,  disapproving  U. 
v.  Wilson  (D.  C.  1803)  58  Fed.  '. 
and  judgment  affirmed  Aadrews  v. 
8.  (1890)  16  S.  Ct.  788,  162  D.  8.  * 
40  L.  Ed.  1023. 

An  obscene  letter  constitutes  n 
mailable  matter  (25  Stat  496),  the 
no  obscene  matter  appears  on  the 
velope.  U.  S.  v.  Nathan  (D.  C.  18 
61  Fed.  936. 

A  sealed  private  letter  containing 
decent  matter  is  within  the  provisi 
of  R.  8.  g  3893,  as  amended  by 
July  12,  1870  (embodied  herein),  t 
"every  obscene  *  *  *  book,  pi 
phlet,  picture,  paper,  letter,  writ 
print  or  other  publication  of  an 
decent  character,  *  *  •  whet 
sealed  as  first-class  matter  or  not 
hereby  declared  to  be  nonmailable  n 
ter."  TL  S.  v.  Ling  (D.  C.  1894) 
Fed.  1001. 

The  mailing  of  a  private  sealed  let 
directed  to  and  containing  in  dec 
charges  against  the  mother  of  the  w 
er,  does  not  constitute  the  offense 
mailing  a  letter  containing  obscc 
lewd,  and  lascivious  matter,  under  R 
|  3893  (embodied  herein).  D.  S. 
Wroblenski  (D.  C.  1902)  118  Fed.  4 

This  section  did  not  originally  inch 
a  letter,  but  by  the  amendment  of  1< 
such  omission  was  supplied,  end 
amended  includes  the  mailing  of  a  I 
vate  sealed  letter.     Id. 

The  words  "obscene,"  "lewd,"  t 
"lascivious,"  as  used  in  It  S.  j  K 
as  amended  (embodied  herein),  h, 
reference  to  that  form  of  immora 
which  relates  to  sexual  impurity;  t 
if  a  sealed  letter,  not  written  in 
proper  exercise  of  professional  di 
or  of  any  legitimate  calling  render 
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■  of  ita  language  necessary,  con- 
na;ter  offensive  to  the  sense  of 
j,  and  naturally  calculated  or 
;  to  suggest  to  or  create  in  this 
of  the  addressee  of  tbe  letter 
ma  thoughts,  or  to  excite  or 
bp  to  sexually  impure  desirea  in 
dresaee,  it  is  an  offense  against. 
ttnte  to  deposit  it  in  tbe  mails. 
r.  Wyatt  (D.  C.  1003)   122  Fed. 


.   married 


Iter    waa    written    by 

a  married  woman,  not  nis  wile, 

be  bad  never  met,  suggesting 
•  hoped  tbe  same  would  come  to 

"a  ray  of  sunshine  on  a  cloudy 
ihat  his  attention  bad  been  cali- 
ber "by  a  friend  of  ours,"  and 
icr  to  meet  him  on  an  afternoon 

bouse  of  an  old  lady  who  kept 

to  rent  "for  such  meetings"; 
is  proposition  was  "ail  straight 
and  that  he  would  be  "a  good 
to  her,  and,  though  be  bad 
been  at  aucb  proposed  meeting 
be  knew  others  who  bnd  been 
and  bad  been  informed  by  them 
:  was  "ali  O.  K."  Held,  that 
rpose  of  such  letter  was  an  in- 
i  and  solicitation  to  the  addrea- 
meet  tbe  writer  for  illicit  inter- 
and  waa  therefore  obscene, 
B.  8.  (  3893  (embodied  herein), 
ting  tbe  sending  of  anv  obscene 
:   through   the   mails.      U.   8.   t. 

(D.  C.   1904)   120   Fed.   159. 

I  3893  (embodied  herein),  pro- 
that  every  obscene,  lewd,  or 
i us  book,  pamphlet,  writing,  or 
jublieation  of  an  indecent  char- 
hall  be  nonmailable.     Held,  that 

the  necessary  inference  from 
iguage  used  in  a  letter  was  ob- 
and  tended  to  offend  tbe  sense 
mcy,  purity,  and  chastity  of  ao- 
t  was  immaterial  that  the  words 
ere  not  themselves  obscene.  Id. 
■d  "paper,"  in  R.   S.   5  1997, 


xira. 


onkin 


It   * 


offense 


an;  post  office,  etc.,  any  ob- 
paper,  etc.,  includes  a  letter, 
instruction    of    such    a    statute 

be  reasonable  and  the  legisla- 
ltent  considered.  Thomas  v. 
1885)  108  Ind.  419,  2  N.  E.  808. 
ewd,  obscene,  or  lascivious 
-Where  tbe  acts  described  and 
as  conveyed  in  a  book  are  eal- 
to   deprave   the   morale   of   the 

by  exciting  sensual  desires  and 
us  thoughts,  tbe  book  is  ob- 
ander  B.  8.  |  3893  (embodied 
,  and  it  is  immaterial  that  the 
ition  conveyed  is  accurate  and 
ic  and  tenda  to  prevent  disease 
ber  ills  resulting  from  existing 
ice  upon  the  topics  discussed; 
i  a  whole,  tbe  book  is  calculated 
of  value   to  the   medical  practi- 


i  the 


ie  relation,  that  its  public 
jp  roved  by  several  physiciana; 
at  tome  portions  of  it  are  ex- 
from    standard    medical    works. 


Burton  v.  U.  8.  (1906)  142  Fed.  57,  78 
C.  C.  A.  243. 

Whether  or  not  a  book  is  obscene 
within  the  provision  of  R.  S.  {  3893 
(embodied  herein),  prohibiting  the  de- 
positing of  obscene  matter  in  the  mails, 
should  be  determined  upon  a  consid- 
eration of  such  parts  of  it  as  are 
claimed  to  be  obscene,  together  with 
so  mnch  of  tbe  context  as  may  be  nec- 
essary to  a  proper  understanding  of 
the  parts  referred  to,  but  not  neces- 
sarily upon  an  inspection  of  the  entire 
book  with  reference  to  all  ita  contents. 
Id. 

A  pamphlet  of  24  pages,  consisting 
of  a  sheet  and  a  half,  secured  togeth- 
er by  stitching,  with  a  cover  of  four 
pages,  and  a  title  page,  is  properly  de- 
scribed as  a  book.  U.  S.  v.  Bennett 
(C.  C.  1879)   Fed.  Cas.  No.  14,671. 

Lewdness,  as  used  in  R.  S.  {  3893 
(embodied  herein),  punishing  the  mail- 
ing of  any  lewd  book,  etc.,  means  that 
form  of  immorality  which  has  relation 
to  sexual  impurity.  U.  8.  v.  Males  (D. 
C.  1802)  51  Fed.  41. 

A  lewd,  obscene,  or  lascivious  book 
is  not  mailable  and  it  cannot  be  made 
mailable  by  sealing  it  iu  an  envelope 
or  otherwise  wrapping  it  up.  U.  S.  v. 
Nathan  (D.  C.  1894}  61  Fed.  030,  937. 

S.  Indecent  and  obscene  pamphlets.— 
Accused  mailed  a  pamphlet  entitled 
"8cxual  Debility,  Its  Cause  and  Cure," 
containing  matter  relevant  to  the  title, 
nnd  another,  entitled  "Syphilis  and 
Gonorrhea,  Their  Origin,  Effect,  and 
Cure,"  which  was  similarly  compre- 
hensive of  the  matters  treated  of,  ex- 
cept that  it  extended  to  other  veuereal 
diseases.  A  third  pamphlet  was  enti- 
tled "A  Guide  to  Full  Pockets,"  and 
was  intended  to  attract  readers  to  sub- 
scribe for  stock  in  a  corporation  en- 
gaged in  selling  medicines  and  pre- 
scriptions intended  to  relieve  sexual 
disorders.  Held  that,  though  aucb 
pamphlets  contained  vulgar  terms  and 
were  coarse  in  expression,  they  did 
not,  in  tbe  absence  of  a  design  to  pan- 
der to  lascivious  curiosity  or  corrupt 
morals,  constitute  nonmailable  matter, 
under  B.  8.  I  3893  (embodied  herein), 
prohibiting  the  mailing  of  obscene, 
lewd,  or  lascivious  publications.  Han- 
son v.  U.  8.  (1907)  157  Fed.  749,  85 
C.  C.  A.  325. 

An  illustrated  pamphlet,  purporting 
to  be  a  work  on  the  subject  of  the 
treatment "  of  spermatorrhoea  and  iro  - 
potency,  and  consisting  partially  of  ex- 
tracts from  standard  books  upon  medi- 
cine and  surgery,  but  of  an  indecent 
and  obscene  character,  and  intended 
for  general  circulation,  held  to  come 
within  the  provisions  of  section  3SI13 
of  the  Revised  Statutes  (embodied 
herein).  U.  8.  v.  Chesman  (C.  C. 
1881)   19  Fed.  497. 

A  pamphlet  purporting  to  be  a  print- 
ed medical  treatise  touching  certain 
foul  private  diseases  and  tbeir  cure, 
and  a.  list  of  120  printed  questions 
(12767) 
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touching  some  7  private  diseases,  to 
be  answered  by  any  one  afflicted  with 
such  disorders,  after  reading  the  pam- 
phlet, though  without  illustration,  and 
expressed  in  clean  and  wholesome  lan- 
guage, if  intended  for  promiscuous  cir- 
culation through  the  mails,  is  an  ob- 
scene publication,  within  It.  3.  f  3893, 
as  amended  by  25  Stat.  496  (embodied 
herein).  U.  8.  v.  Smith  {D.  C.  1891) 
•45  Fed.  476. 

Such  publications  will  not,  because  of 
their  character,  be  considered  privileg- 
ed communications  by  a  physician  to  a 
patient,  in  the  absence  of  a  showing 
that  the  defendant  is  a  physician,  and 
that  the  persons  to  whom  they  were 
addressed  were  his  patients.     Id. 

10.  Giving  information  or  notice  as 
to  preventing  conception  or  procuring 
abortion  or  mailing  article  to  be  used 
therefor.  —  Sending  of  information 
through  the  mail  calculated, to  lead  an- 
other to  use  an  article  to  prevent  con- 
ception is  in  violation  of  this  section, 
though  the  article  may  have  legitimate 

Ackley  v.  U.  S.  (1912)  200  Fed.  217, 
118  C.  0.  A.  403. 
/  Under  an  indictment  for  moiling  an 
article  "designed  or  intended  for  the 
prevention  of  conception  or  procuring 
of  abdrtion"  (Act  June  8,  1872,  f  148, 
amended  March  3,  1873,  f  2),  it  is  no 
defense  that  the  article  would  not  in 
fact  have  such  effect,  if  it  was  put  up 
in  a  manner  and  described  so  as  to  in- 
sure its  use  for  such  purpose  by  one 
desiring  to  accomplish  such  result.  U. 
S.  v.  Bott  (C.  C.  1873)  Fed.  Cas.  No. 
14,628. 

Under  such  acts,  making  it  a  misde- 
meanor to  mail  any  advertisement  or 
notice  giving  information  where  or  of 
whom  sucb  article  may  be  obtained,  it 
It  immaterial  whether  the  article  was 
in  fact  at  the  place  designated.     Id. 

A  notice  in  the  form  of  a  letter  in- 
closed in  a  sealed  envelope,  if  it  give 
the  prohibited  Information,  is  within 
the  scope  of  the  statute.  U.  S.  v. 
Foote  (C.  C.  1876)  Fed.  Cas.  No.  15,- 
128. 

A  written  slip  of  paper  giving  the 
prohibited  information  is  a  "notice," 
within  the  meaning  of  the  statute,  al- 
though not  volunteered,  but  sent  in  re- 
ply to  a  letter  asking  for  the  informa- 
tion.    Id. 

Hie  fact  that  what  was  sent  in  an- 
swer to  a  letter  asking  for  something 
to  procure  abortion  or  prevent  con- 
ception would  not,  of  itself,  have  the 
effect  intended,  la  no  defense  to  an  in- 
dictment charging  defendant  with  send- 
ing circulars  by  mail  giving  information 
as  to  where  an  article  to  prevent  con- 
ception could  be  obtained.  Bates  v. 
U.  S.  (C.  C.  1881)  10  Fed.  92. 

The  offense  denounced  by  this  stat- 
ute has  the  following  elements;  The 
giving  of  information  about  a  certain 
thing  designed  or  intended  to  prevent 
conception,  and  the  offense  does  not 
(12768) 
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consist  merely  in  giving  informst 
generally.  U.  8.  v.  Pupke  (D.  C.  191 
133  Fed.  243. 

An  obscure  reply  letter  should  be 
terpreted  in  the  light  of  the  letter 
which'  it  fa  a  reply,  in  ascertain 
whether  it  Gomes  within  this  sect) 
making  it  an  offense  to  send  throi 
the  mails  a  letter  giving  information 
to  how  or  where  an  abortion  may 
procured.  Kemp  v.  U.  S.  (1914) 
App.  D.  C.  539. 

For  the  purpose  of  determhr 
whether  a  reply  letter  gave  inforc 
tion  as  to  where  or  how  an  abort 
could  be  procured  so  as  to  render 
nonmailable  under  this  section, 
test  is  whether  the  letter,  conside: 
with  tbe  one  to  which  it  was  a  rej 
gave  the  addresses  information  u] 
which  be  could  act  intelligently,  i 
it  is  immaterial  whether  the  wri 
intended  to  give  the  treatment  himi 
or  to  get  another  to  do  it.     Id. 

A  letter  reading,  "Your  letter 
ceived,  and  would  say  that  it  wo 
cost  about  two  hundred  and  wo 
have  to  stay  about  one  week,"  wl 
interpreted  in  tbe  light  of  a  letter 
which  it  was  a  reply  and  which  sta 
that  th'e  writer  had  gotten  a  girl  i 
trouble  and  that,  "If  you  can  and  i 
take  this  matter  for  us  and  relieve 
girl  of  her  trouble,  will  you  plesse 
us  know  what  it  will  cost  and  ab 
how  long  she  would  have  to  sta 
comes  within  this  section,  making  it 
offense  to  send  through  the  maile 
letter  giving  information  as  to  how 
where  an  abortion  may  be  procur 
the  interpretation  being  confirmed 
the  testimony  of  a  detective  who  int 
viewed  the  writer  of  the  reply  lotl 
as  to   its  subject-matter.     Id. 

il.  — —  Quack  nedioal  advertl 
meats. — A  publisher  knowingly  depot 
ing  in  the  mails  a  newspaper  conta 
ing  a  quack  medical  advertisement 
how  and  where  to  obtain  article  to  p 
duce  abortion,  etc.,  is  guilty  of  a  i 
lotion  of  It.  S.  8  3803  (embodied  he 
in).  U.  S.  v.  Kelly  (C.  C.  1876)  F 
Cas.  No.  15,514. 

Upon  a  prosecution  for  depositing 
the  mail  a  news] taper  containing 
quack  medicine  advertisement  of  wb 
to  obtain  on  article  to  obtain  aborti 
it  is  not  necessary  that  the  advert) 
ment  indicate  any  particular  article 
thing  or  its  properties.    Id. 

12.  Information  as  to  obsoeas  I 
tares  or  publications.— It  is  not  nee 
sary,  to  constitute  the  offense  of  in. 
ing  a  letter  or  circular  giving  infon 
tion  where  obscene,  lewd,  and  lasci 
ous  pictures  or  publications  may  be 
tained,  under  II.  S.  I  3893,  as  amen. 
by  Act  July  12,  1876  (embodied  berei 
that  the  writing  mailed  should  deecr 
the  objectionable  matter  or  state 
character.  It  is  sufficient  if  the  writi 
although  unobjectionable  on  its  f> 
In  fact  gives  information  where  mat 
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sracter  specified  in  the  statute 
obtained,  and  the  indictment 
plead  all  the  words  i  oustitut- 
nformation  with  the  particular- 
red  in  cases  of  libel  or  forger;, 
ac  v.  U.  S.  (1902)  113  Fed. 
C.  C.  A.  71. 

BPt-utiooH  under  R.  S.  |  3893 
d  herein),  for  mailing  letters 

[formation  where  obscene  pis- 
n  be  obtained,  where  the  let- 
plained  of.  to  a  casual  reader, 
to  be  harmless,  the  govern- 
entitled  to  allege  and  prove  by 

evidence  that  the;  in  fact  give 
ion  concerning  obscene  pic- 
•   literature,   and   were    so    in- 

C.  S.  v.  Grimm  (D.  C.  1892) 
528.  judgment  affirmed  Orimm 

(1895)  15  a.  Ct  470,  156  U. 
S  L.  Ed.  550. 

Macs  of  criminal  Intent.— 
be  obscene  matter  in  question 
■niiicd  in  a  newspaper  Intended 

ellaneomi  circulation,  and  re- 
the  prevalence  of  sexual  abus- 
was  expressed  In  blunt,  coarse 
io  indecent  "for  repetition,  it  is 
se  that  defendant  waa  actuated 
iriminnl    intent,    but    solely    by 

to  improve  the  sexual  habits, 
i  buses,  and  thereby  benefit  tbe 
ace.     U.  8.  v.  Harmon  (D.  a 

Fed.  414. 

rtsie  aad  Motive  la  general.— 
sedition  under  R.  S.  *  369$,  as 

in  1888  (embodied  herein),  for 
ig  obscene  matter  in  the  mails, 
ose  of  the  defendant  is  immate- 
I  that  his  motive  was  good  is 
ise.  Knowles  v.  U.  3.  (1909) 
.  409,  95  C.  C.  A.  579. 
irttr  tout  la  interest  of  science, 
hy,  or  Morality.— Where  the 
,  papers,  and  publications  sent 
the  mail  by  the  accused  are  de- 
and  corrupting,  and  tend  to  ei- 
ful  thoughts,  the  fact  that  they 

sent  in  the  real  or  supposed 

of  science,  philosophy,  or  mo- 
!  immaterial.  U,  8.  v.  Slenker 
»7)  32  Fed.  691. 
tiling  matter  to  person  under 
name.— The  mailing  of  non- 
matter  to  a  person  under  a 
i  name  is  an  offense  against  the 
U.  8.  v.  Duff  (C.  C.  1881)  6 
;  Bates  v.  U.  S.  (C.  C.  1881) 

92. 

wspapor    accurately    reporting 

y.— The  nailing  of  copies  of  a 
er  containing  accurate  reports 
mony  given  by  witnesses  in 
'Id  not  to  constitute  a  criminal 
under  this  section.  TJ.  8.  v. 
Co.  (D.  C.  1912)  197  Fed.  415. 
bilcatlons  counseling  crimes— 
;  no  statute  directing  tbe  exclu- 
im  the  mails  of  a  publication 
ng  such  crimes  as  murder,  ar- 
t,  and  treason,  and  making  its 
U.S.Comp.'IO— 799 


deposit  In  tbe  mails  an  offense  against 
the  United  States;  and  in  the  absence 
of  such  a  statute,  it  is  not  an  offense 
to  print  and  deposit  in  the  malls  a  pub- 
lication of  such  a  character.  (1908) 
26  Op.  Atty.  Gen.  550. 

Tbe  publication  in  question  is  not 
"indecent,"  in  the  sense  In  which  that 
word  is  used  in  R.  8.  f  3893,  as  amend- 
ed by  Act  July  12,  1876,  19  Stat  90, 
and  Act  Sept.  26,  1888,  20  Stat  496 
(embodied  herein),  nor  la  it  an  "article 
or  thing  intended  •  •  •  for  •  •  • 
immoral  use,"  in  tbe  sense  of  the  par- 
ticular immoral  purposes  which  con- 
gress Intended  should  render  such  mat- 
ter no  mail  able  under  the  provisions  of 
that  law.    Id. 

The  printing  and  circulation  of  such 
a  paper  was  clearly  an  offense  at  com- 
mon law,  but  it  constitutes  no  offense 
against  the  United  States,  in  the  ab- 
sence of  a  federal  statute  making  it 
one.    Id. 

19.  Letters,  not  lewd  or  indecent, 
written  to  seduce  or  obtain  meetings  for 
Immoral  purposes.— There  la  no  federal 
statute  providing  a  punishment  for  the 
mailing  of  letters  which  are  free  from 
lewd  and  indecent  language,  expressions, 
or  words,  although  tbey  may  bave  been 
written  for  tbe  purpose  of  seduction,  or 
to  obtain  meetings  for  immoral  purpos- 
es. U.  8.  v.  Lamkln  (C.  O.  1896)  73 
Fed.  459. 

20.  Part  of  Mali  mattar  unob)aotlen- 
abie.— It  Is  not  essential  to  the  commis- 
sion of  tbe  offense  prescribed  by  R.  8. 1 
3993  (embodied  herein),  in  depositing 
obscene  matter  in  the  mails,  that  the 
entire  contents  ot  a  parcel  deposited  in 
tbe  mail  be  objectionable-  Demolli  v. 
U.  8.  (1906)  144  Fed.  363,  75  C.  C.  A. 
365,  6  L.  R.  A.  (N.  S.)  424,  7  Ann.  Caa. 
121. 

An  order  of  the  postmaster  general 
issued  nnder  Act  Sept.  20,  1888.  25 
Stat.  496,  excluding  a  book  from  the 
mails  on  the  ground  of  indecency  would 
not  justify  the  exclusion  from  the  mails 
of  every  copy  of  certain  newspapers 
which  were  republishing  {he  book  in 
installments  or  purls,  as  some  of  tbe 
parts  or  installments  of  the  book  ap- 
pearing therein  may  be  unobjectionable, 
(1890)  19  Op.  Atty.  Gen.  667. 

21.  Paper  containing  single  obscene 
article— Under  R.  8.  t  3893  (embodied 
herein),  providing  that  "every  obscene, 
lewd,  or  lascivious  book,  pamphlet,  pic- 
ture, paper,  writing,  print,  or  other 
publication  of  an  indecent  character," 
is  nonmailable  matter,  etc.,  the  offense 
is  committed  by  mailing  a  paper  con- 
taining a  single  obscene  article,  among 
otber  articles  not  objectionable.  U.  8. 
v.  Harman  (D.  a  1889)  38  Fed.  827. 

22.  Communications  between  hut- 
band  and  wife— R.  S.  I  3893,  as  amend- 
ed by  Act  Sept.  26,  1888,  §  2  (embodied 
herein),  forbidding  the  mailing  of  ob- 
scene, lewd,   or  lascivious   books,   etc., 
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prohibit*  the  use  of  the  mails  to  all 
persona  tor  the  transmission  of  mat- 
ters which  are  lewd,  lascivious,  or  in- 
decent, regardless  of  the  relationship 
between  sender  and  addressee — e-  g., 
husband  and  wife— and  regardless  of  the 
effect  of  the  receipt  of  the  article  sent 
ma;  have  on  the  mind  of  the  particu- 
lar addressee.  If  it  is  of  such  nature 
that  the  reading  would,  in  the  opinion  of 
reasonable  persons,  or  the  jurors  se- 
lected to  try  one  charged  with  violating 
the  section,  tend  to  deprave  or  corrupt 
the  morals  of  reasonable  persons,  and 
would  suggest  to  the  minds  of  either 
sex  thoughts  of  an  impure  or  libidi- 
noua  character,  it  is  within  the  prohibi- 
tion of  the  statute.  U.  3.  v.  Musgrave 
{D.  O.  1908)  160  Fed.  700. 

23.  Person  authorizing  nonmailable 
matter  to  be  mailed.— If  a  person  au- 
thorized nonmailable  matter  to  be  mail- 
ed, he  is  guilty  of  an  offense  against  the 
statute.  Bates  v.  U.  S.  (C.  O.  1881) 
10  Fed.  92. 

24.  Capacity  of  corporation  to  com- 
mit crime.— See  |  10511,  post. 

A  corporation  has  capacity  to  com- 
mit the  crime  of  mailing  obscene,  non- 
mailable mutter,  prohibited  by  B.  S.  1 
3893,  as  amended  (embodied  herein). 
V.  3.  v.  New  York  Herald  Co.  (C.  0. 
1907)  159  Fed.  296. 

B.  S.  !  3893,  as  amended  (embodied 
herein),  describes  certain  nonmailable 
matter,  and  provides  that  any  person 
who  shall  knowingly  deposit,  or  cause 
to  be  deposited  for  mailing  or  delivery, 
anything  declared  by  the  section  to  be 
nonmailable,  shall  for  each  offense  be 
fined,  on  conviction,  or  imprisoned  at 
hard  labor  or  both,  etc.  Held,  that  such 
section  was  applicable  to  a  corpora- 
tion organized  for  the  purpose  of  pub- 
lishing a  newspaper,  and  that  proof  of 
the  mailing  by  such  corporation  ot  its 
newspaper,  containing  obnoxious  mat- 
ter, was  sufficient  to  show  that  the  cor- 
poration bad  knowledge  thereof.    Id. 

25.  Publication.—  The  writing  in  order 
to  come  within  the  inhibition  must  be 
a  publication,  that  is,  a  notification  to 
the  public  at  large,  the  statute  being 
directed  at  those  writings  whirh  are 
open  to  inspection  by  the  postmasters. 
U.  S.  v.  Comerford  (D.  C.  1885)  25 
Fed.  902.  903. 

Under  B.  8.  5  3893  (embodied  herein), 
declaring  that  "every  obscene,  lewd, 
or  lascivious  book,  pamphlet,  picture, 
paper,  letter,  writing,  print,  or  other 
publication  of  an  indecent  character, 
•  •  *  are  hereby  declared  to  be  non- 
mailable matter,"  and  declaring  that 
any  person  who  knowingly  mails  any 
such  matter  shall  be  liable  to  punish- 
ment, the  mailing  of  a  letter  of  indecent 
character,  but  which  is  not  obscene, 
lewd,  or  lascivious,  is  not  an  offense, 
for  it  is  not  a  "publication"  within  the 
meaning  of  tbe  statute.  I.".  S.  v.  Clark 
(D.  C.  1800)  43  Fed.  574. 
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26.  Knowledge—On  a  proaecutioi 
mailing  obscene  matter,  defendan 
not  entitled  to  an  acquittal  merely 
cause  he  did  not  know  that  tbe  dm 
might  be  characterized  aa  obsi 
Rosen  v.  TJ.  S.  (1896)  16  Sup.  Ct. 
438,  161  U.  S.  29,  40  L.  Ed.  606. 

In  a  prosecution  under  K-  S.  ( 
(embodied  herein),  prohibiting  tbe 
positing  of  obscene  matter  in  the  m 
tbe  inquiry  is  whether  or  not  the 
lication  charged  to  have  been  obs 
was  in  fact  of  that  character,  and 
was,  and  the  defendant  knew  its 
tents  at  the  time  he  deposited  it  in 
mail,  it  is  not"  material  that  he  bin 
did  not  regard  it  as  obscene.  Bu 
v.  U.  S.  (1909)  142  Fed.  57,  73  C 
A.  243. 

Inclosing  an  obscene,  lewd,  or  las 
ious  writing  in  a  sealed  envelope, 
mailing  it  to  another,  constitutes  fl 
lication  of  the  writing,  within  the  m 
in*  of  the  statute.  TJ.  S.  v.  Gaj 
(D.  C.  1883)  50  Fed.  410.    • 

Under  that  provision  of  It.  S.  f  Z 
as  amended  (embodied  herein),  « 
makes  it  a  penal  offense  to  mail  a 
vate  sealed  letter  containing  obs< 
lewd,  and  lascivious  matter,  there  i 
question  of  publication,  and,  to  be  v 
in  the  statute,  the  letter  must 
to  corrupt  the  morals  of  the  perso 
whom  it  is  addressed,  there  beini 
presumption  that  it  was  intended  b 
or  will  be  read  by  others,  and  auch  t 
ency  is  dependent  upon  tircumstai 
tbe  Import  and  presumed  motive, 
not  upon  the  mere  terms  of  the  i 
munication;  a  letter  which  might  I 
violation  of  the  statute  if  sent  to 
person  may  not  be  when  sent  to  an 
er.  U.  S.  v.  Wrohleuski  (D.  a  1! 
118  Fed.  495. 

In  a  prosecution  for  misuse  of 
mails  in  sending  out  information  a 
where  articles  intended  to  prevent 
ception  might  be  obtained,  the  art 
being  designed  and  adapted  for 
purpose,  it  waa  not  necesanry  ti>  f 
that  defendant  knew  they  were  nonr 
able.  U.  S.  v.  Cnrrey  (D.  C.  19131 
Fed.  322. 

27.  Deposit  for  mailing  m  compli 
ofTenis.— Tbe  offense  of  misuse  of 
mails,  in  violation  of  this  sectioi 
complete  on  proof  of  deposit  for  i 
ing  of  the  nonmailable  matter,  wit 
evidence  tbat  it  waa  ever  delivers 
the  addressee  or  any  other  pei 
Ackley  v.  U.  S.  (1912)  200  Fed. 
118  C.  C.  A.  403. 

Tbe  offense  of  depositing  obs 
matter  in  the  mails  is  completed  by 
act  of  depositing,  and  the  indicti 
and  prosecution  must  be  had  in 
district  where  the  matter  was  mo 
U.  8.  v.  Comerford  (D.  C.  1885)  25 
902. 

2B.  Inclosing  In  wrapper  newsp 
containing  obscene  matter.— The  in' 
ing  of  a  newspaper,  containing  obs 
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'-T,  in  a  wrapper,  does  not  prevent 
uailing  thereof  from  failing  under 
lennnciation  of  the  statute.  TJ.  8. 
nes  (D.  C.  1896)  74  Fed.  645. 

Prepayment  of  postage— I' ispay- 

of  the  postage  on  obscene  matter 
lited  in  the  mails  is  not  a  constitu- 
f  the  offense  created  by  the  stat- 

U.  8.  v.  Janes  (D.  C.  1806)  74 
5*5. 

Depositing  or  cauiiag  natter  to 
ipoiltsd  in  the  mail. —It  Is  no  de- 
to   an   indictment   for   mailing  a 

advertising  obscene  pictures,  that 
:tier  was  deposited  in  the  mails  at 
us  (a  nee  of  an  officer  of  the  gov- 
mt,  where  it  does  not  appear  that 
(Beer  intended  to  induce  the  com- 
>n  of  a  crime,  nor  that  the  letter 
iirected  to  a  fictitious  person,  and 
fore  there  could  be,  in  law,  do  in- 
to give  information  to  any  one,  it 
%  been  mailed  with  a  view  of  giv- 
fonnation  to  the  receiver,  do  mat- 
hat  his  name.  Grimm  v.  U.  S. 
)  15  Snp.  Ct.  470,  156  U.  S.  604? 
Ed.  550,  affirming  U.  3.  v.  Grimm 
.  1892)  50  Fed.  528. 

who  causes  objectionable  matter 
n  by  him  to  be  printed  in  a  news- 
.  intending  to  bring  it  to  the  et- 
d  of  the  readers  of  the  paper,  and 
sg  that  the  regular  and  establish- 
thod  of  transmitting  the  paper  to 
iders  is  hy  mail,  knowingly  causes 
jectionable  matter  to  be  deposited 
■  mail  within  R.  S.  |  3893  (em- 
I  herein),  when  in  such  regular 
!  the  paper  with  the  objectionable 
r  printed  herein  is  deposited  in 
at  office  for  mailing  and  delivery. 
Ji  v.  U.  S.  (1006)  144  Fed.  383.  75 
A.  365,  8  L.  R.  A.  (N.  S.)  424,  7 
Cas.  121. 

i  not  essential  to  the  commission 
!  offense  prescribed  by  II.  S.  | 
(embodied  herein),  that  the  ob- 
lable  matter  be  deposited  in  the 
iy  the  offender  himself,  or  by  an- 
acting  under  bis  ei press  direc- 
he  being  equally  responsible  if  it 
isited  therein  as  a  natural  eonse- 
1  of  an  act  intentionally  done  by 
ilh  knowledge  of  its  probable  ef- 
Id. 

bis  section  the  intent ioual  pro- 
jit  of  the  conveying  of  a  letter 
e  mail  is  described  as  causing  to 
oeited.     Louisiana  Lottery  Cases 

18S4)  20  Fed.  625,  628. 
■ending  through  the  malls.— Send- 


ind  private  nature  from  one  per- 
another,  under  cover  of  a  sealed 
le,  is  not  sending  obscene  matter 
]  the  mails,  within  the  meaning 
S.  |  3893  (embodied  herein), 
the  letter  contains  indecent  or 
■  matter.  U.  S.  v.  Mathias  (C.  C. 
J6  Fed.  892. 

■king  publication  from  the 
•The  clause  in  K.  8.  |  3803  (em- 


bodied herein)  and  Act  July  12,  1876, 
"for  the  purpose  of  circulating  or  dis- 
posing of,  or  of  aiding  io  the  circula- 
tion or  disposition  of,  the  same,"  ap- 
plies only  to  the  offense  of  taking  an 
obscene  publication  from  the  mails,  and 
not  to  that  of  depositing  one  in  them. 
U.  S.  v.  Chase  (C.  C.  1686)  27  Fed.  807, 
80S. 

33.  Transportation  of  excluded  mat- 
ter In  other  ways  than  through  the 
malls—When  printed  matter  is  exclud- 
ed from  the  mails,  its  transportation  in 
any  other  way  cannot  be  forbidden  by 
congress.  It  does  not  possess  the  pow- 
er to  prevent  transportation  in'other 
ways,  as  merchandise,  of  matter  which 
it  excludes.  Ex  parte  Jackson  (1877) 
96  U.  S.  727,  733,  735,  24  L.  Ed.  877. 

3*.  Answering  decoy  letter*— It  is 
no  objection  to  a  conviction  of  mailing 
matter  prohibited  by  this  section  that 
the  governmeot  inspector,  who  instigat- 
ed the  prosecution  on  being  informed 
that  the  law  was  being  violated,  wrote 
decoy  letters,  in  answer  to  which  de- 
fendant mailed  the  prohibited  matter. 
Price  v.  TJ.  S.  (1887)  17  Sup.  GL  366, 
308,  165  U.  S.  311,  41  L.  Ed.  727. 

It  was  not  a  valid  objection  that  de- 
fendant was  induced  to  send  informa- 
tion as  to  articles  designed  to  prevent 
conception  by  a  decoy  letter  written  by 
a  post  office  inspector.  Ackley  v.  U. 
S.  (1912)  200  Fed.  217,  118  C.  C.  A. 
403. 

It  was  not  material  whether  the  in- 
ducement to  defendant  was  sent  by  mail 
or  otherwise.    Id. 

.  A  sealed  letter,  written  by  defendant 
to  a  person  who  had  no  existence,  in 
answer  to  a  decoy  letter  of  a  detective, 
and  which,  on  its  face,  gives  no  infor- 
mation of  the  prohibited  character,  is 
not  within  Act  July  12,  1876.  D.  S.  v. 
Wiiittter  (C.  C.  1878)  Fed.  Cas.  No.  16,- 

Wbether  mailing  a  notice  stating  the 
place  where  an  article  to  prevent  con- 
ception may  be  obtained,  in  an  en- 
velope addressed  to  a  fictitious  person, 
in  response  to  a  decoy  letter  from  a  de- 
tective, is  an  indictable  offense,  and 
whether  such  a  notice  taken  from  the 
post  office -at  the  place  to  which  it  was 
addressed,  by  the  writer  of  the  decoy 
letter,  is  admissible  in  evidence  against 
the  party  who  sent  it,  at  the  trial  of 
an  indictment  against  him  for  depositing 
it  in  the  mail,  qu*re.  C.  S.  v.  Kaltmey- 
er  (C.  C.  1883)  16  Fed.  760. 

Mailing  a  letter  giving  information  as 
to  medicines  for  the  prevention  of  con- 
ception is  not  criminal  when  written  in 
answer  to  a  decoy  letter  by  a  govern- 
ment inspector  under  an  assumed  name, 
inviting  correspondence  and  inclosing 
postage  stamps.  U.  S.  v.  Adams  (D. 
C.  1804)  59  Fed.  674,  following  U.  8. 
v.  Wbittier  (C.  C.  1878)  Fed.  Cas.  No, 
16,688,  and  distinguishing  TJ.  S.  v. 
Grimm  (D.  C.  1S92)  50  Fed.  528. 

That  a  letter  was  elicited  by  a  gov- 
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it  detective's  decoy  letter,  signed 
with  ■  fictitious  name,  does  not  prevent 
the  Bender's  prosecution  under  this  sec- 
tion: slid  it  is  therefore  immaterial 
whether  the  detective  acted  upon  his 
own  initiative  or  upon  complaints  from 
others.  Kemp  v.  U.  S.  (1914)  41  App. 
D.  C.  639. 

The  offense  denounced  by  this  section 
is  complete  when  such  n  letter  is  de- 
posited in  the  moil;  and  it  is  immate- 
rial that  the  letter,  having  been  seat  in 
response  to  a  decoy  letter  signed  by  a 
fictitious  name,  was  addressed  in  the 
same  name  and  could  therefore  never 
reach  .the  person  addresaed.    Id. 

The  motive  of  a  government  detective 
in  writing  a  decoy  letter  does  not  affect 
the  guilt  of  the  addressee  iu  replying 
to  the  same  in  violation  of  this  sec- 
tion.   Id. 

35.  How  regulations  excluding  mattar 
from  the  malls  may  he  enforced.-  In 
enforcing  regulations  as  to  what  shall 
constitute  mail  matter,  a  distinction  is 
to  be  made  between  different  kinds,  be- 
tween what  is  intended  to  be  kept  free 
from  inspection,  such  as  letters,  and 
sealed  packages  subject  to  letter  post- 
age; and  what  is  open  to  inspection, 
such  as  newspapers,  magazines,  etc., 
purposely  left  in  a  condition  to  be  ex- 
amined. Ex  parte  Jackson  (1877)  06 
U.  S.  727,  732,  24  L.  Ed.  877. 

Whilst  regulations  excluding  matter 
from  the  mail  cannot  be  enforced  so  as 
to  require  or  permit  examination  Into 
letters  or  sealed  packages  subject  to 
letter  postage,  without  warrant,  they 
may  be  enforced  on  competent  evidence 
of  violation  in  other  ways,  as  from  the' 
parties  receiving  or  agents  depositing 
the  matter,  or  others,  and  as  to  printed 
matter  open  to  examination,  in  a  simi- 
lar way.  by  Imposing  penalties  through 
the  courts,  and  by  direct  action  of 
postal  officers,  acting  on  their  own  in- 
spection, and  when  postage  is  not  pre- 
paid, or  the  object  U  exposed,  etc.    Id, 

36.  Indictment,  proof,  and  variance.— 
Where  an  indictment  charges  that  de- 
fendant "knowingly  deposited  in  the 
post  office  the  obscene  matter,"  the 
word  "knowingly"  qualifies  the  whole 
act  charged,  and  it  is  not  necessary  to 
allege  that  he  knew  the  matter  to  be 
obscene.  U.  S.  v.  Clark  (C.  C.  1883) 
37  Fed.  106;  Same  v.  Nathan  (D.  C. 
1894)  61  Fed.  936. 

An  indictment  for  mailing  nonmaila- 
ble matter,  in  violation  of  It.  S.  8  3893, 
as  amended  by  Act  Sept.  26,  1888,  I  2 
(embodied  herein),  alleged  tbat  defend- 
ant had  in  his  possession  a  large  num- 
ber of  obscene  pictures,  and  deposited 
in  a  certain  post  office  a  letter  giving 
information  where  such  pictures  might 
be  obtained.  Held  that,  the  gravamen 
of  the  complaint  being  the  use  of  the 
mails  for  transmitting  such  informa- 
tion, the  indictment  was  not  bad  be- 
cause the  possession  alleged  constituted 
no  offense,  tbat  allegation  being  merely 
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of  a  fact  tending  to  i 
terpret  the  letter,  nor  because  the  1 

ter  was  not  In  itself  obscene,  nor  1 
cause  the  pictures  referred  to  were  i 
incorporated  or  fully  described  in  t 
Indictment,  It  being  sufficient  to  alii 
their  character,  and  unnecessary  ei 
to  charge  or  prove  unlawful  intent 
to  any  particular  picture.  Grimm 
V.  S.  (1895)  16  Sup.  Ct.  470,  471, 1 
U.  S.  604,  39  L.  Ed.  550,  affirming 
S.  v.  Grimm  (D.  C.  1802)  50  Fed.  S. 

The  right  of  the  accused  to  be 
formed  of  the  nature  and  cause  of  1 
accusation  with  reasonable  certainty 
not  infringed  by  the  omission  from  i 
indictment  of  indecent  and  obtcc 
matter,  alleged  not  to  be  proper  to 
spread  upon  the  record  of  the  coi 
provided  the  crime  charged,  hone' 
general  the  language  used,  is  yet  so  < 
scribed  as  reasonably  to  inform  the 
cused  of  tbe  nature  of  the  charge.  1 
sen  v.  U.  S.  (1896)  16  Sup.  Ct.  4 
480,  161  D.  S.  29,  40  L.  Ed.  606. 

An  indictment  under  1L  S.  i  S! 
'(embodied  herein),  for  depositing 
obscene  paper  in  the  mails,  which  all 
es  that  it  was  done  "unlawfully,  w 
fully,  and  knowingly,"  sufficiently  st* 
knowledge  by  defendant  of  the  conte 
of  the  paper,  as  against  an  object 
first  made  after  verdict.     Id. 

The  accused  may  apply  to  the  cot 
before  tbe  trial  is  entered  upon,  fa: 
bill  of  particulars,  showing  what  pa 
of  the  paper  would  be  relied  on  by 
prosecution  as  being  obscene,  lewd,  i 
lascivious,  which  motion  the  court  n 
grant  or  refuse,  as  it  may,  in  tbe 
ercise  of  a  sound  legal  discretion,  I 
necessary  to  the  ends  of  justice.     Ii 

Refusal  to  require  prosecutor  to 
a  copy  of  the  matter  on  which 
prosecution  is  based,  when  the  tod 
ment  alleges  tbat  it  is  too  obscene  i 
indecent  to  be  set  out  in  the  record 
discretionary  with  the  court,  and  its 
tion  is  not  reviewable.  Dunlop  v. 
S.  (1897)  17  Sup.  Ct  875,  165  U. 
486,  41  L.  Ed.  799. 

A  charfie  that  defendant  "known 
deposited"  in  the  mails  a  printed  be 
etc.,  "the  character  of  which  is  so 
scene,  lewd,  and  lascivious,"  that 
would  be  offensive  to  set  it  forth  in 
indictment,  sufficiently  charges,  si 
verdict,  both  that  tbe  book  is  in  1 
obscene,  etc.,  and  tbat  defendant  ki 
it  to  be  so.  Price  v.  D.  S.  (1897) 
Sup.  Ct.  366,  367, 165  TJ.  S.  311,  41 
Ed.  727. 

Any  defect  in  a  charge  that  deft 
ant  knowingly  deposited  in  the  ma 
printed  book,  etc.,  the  character 
which  is  ao  obscene,  lewd,  and  las 
ious  tbat  it  would  be  offensive  to 
it  forth  in  the  indictment,  should 
regarded  as  a  defect  of  form  und< 
1601,  ante.    Id. 

An  indictment  specifically  chart 
that  the  accused  had  knowingly  viols 
tbe  laws  of  the  United  States  by 
positing  upon  a  day  named,  in  a  I 


a  CRIMINAL  CODE    (|  211) 


$  10381 


■dficallj   named,    a  letter   of 
cent  character  as  to  render  it 
e  set  forth  in  detail,  inclosed 
elope  bearing  a  definite  spec- 
ialmint   oe  deemed,  in  the 
if  a'  demand  for  a  bill  of  par- 
to  advise   the   accused   suffl- 
'  the  nature  and  cause  of  the 
n  against  him,  so  that  he  may 
b   accusation  and  prepare  for 
irtell  v.  U.  S.   (1913)  33  Sup. 
>27  U.  S.  427.  57  L.  Ed.  5S3. 
arge  in  an  indictment  specif- 
egiug  that  the  accused  know- 
lated   the   laws  of  the  United 
y  depositing  upon  a  day  nam- 
post  office  specifically  named,  a 
such  indecent  character  oh  to 
unfit  to  be  set  forth  in  detail, 
in  an  envelope  bearing  a  defi- 
■ified  address,  cannot  be  said,  in 
nee  of  a  demand  for  a  bill  of 
rs   to  be  so  indefinite  that  the 
could  not  plead  the  record  and 
n   in   bar  of  another  prosecu- 
ce  in  such  case  it  is  the  right 
reused  to  resort  to  parol  testi- 
>    show   the    subject-matter   ol 
ler  conviction.     Id. 
iictment  charging  that  accused 
the   laws   by   depositing   in   a 
ce  an  obscene  letter,  unfit  to  be 
ougb  the  mails  in  an  envelope 
a  specified  address,  sufficiently 
the   accused,   in   absence   of  a 
for  a  bill  of  particulars,  of  the 
on  against  him.     Id. 
barge  in  an  indictment  alleging 
■eused    knowingly    violated    the 
the  United  States  by  depositing 
■ene  letter  In  the  mails,  is  not 
■finite    that    accused    could    not 
jnviction  in  bar  of  another  pros- 
,  as  in  such  case  accused  could 
to  parol  evidence   to   show   the 
-matter   of    the   former   eonvic- 
Id. 

r  R  S.  J  3893,  as  amended  Sept. 
<8  (embodied  herein),  declaring 
lable  every  obscene,  lewd,  or 
.us  book,  letter,  etc.,  of  an  lnde- 
liaracter,  an  Indictment  for  de- 
g  in  the  mails  a  letter  described 
.scene,  lewd,  and  lascivious"  is 
nt,  without  adding  "and  of  an 
it  character."  TimmonH  v.  U. 
85  Fed.  204,  30  C.  C.  A.  74. 


ndictment  for 


i ailing  a 


because  it  fails  to  set  out  such 

where  it  is  alleged  that  its  con- 
ire  too  obscene  to  be  spread  upon 
cords  of  the  court.  Tubbs  v.  II. 
00)  105  Fed.  50,  44  C.  C.  A.  357. 
Barge  that  defendant  "knowingly 
ted"  in  the  mails   a  printed  book, 

the  character  of  which  is  so  ob- 
lewd,    and    lascivious"    that    it 

be  offensive  to  set  it  forth  in  the 
ment,  sufficiently  charges,  after 
•t,  both  that  the  book  is  in  fact 
oe  etc,  and  that  defendant  knew 
be  ao.  King  v.  U.  S.  (1902)  112 
B88,  50  C.  C.  A.  647. 
indictment  under  Rev.  St.  t  3893, 


as  amended  by  Act  July  12.  187fl  (em- 
bodied herein),  charged  the  defendants 
with  having  deposited  for  mailing  a 
circular,  and,  after  setting  out  the  cir- 
cular in  ha>c  verba,  averred:  "Which 
said  circular  then  and  there  was  a  cir- 
cular which  gave  information,  as  they, 
the  said  •  •  •  then  and  there  well 
knew,  where  and  of  whom  might  be  ob- 
tained certain  obscene,  lewd,  and  las 
civioua  photographic  pictures,  in  the 
said  circular  called  'views';  that  is  to 
say  information  that  the  said  pic- 
tures might  be  obtained  of  *  *  *  at 
•  •  •."  Held,  that  such  indictment 
was  sufficient,  although  the  circular  set 
out  was  merely  on  advertisement  of  a 
machine  for  exhibiting  "views,"  and  of 
different  sets  of  views  for  exhibition 
therein:  the  charscter  of  the  pictures 
not  being  described.  De  Gignac  v.  U. 
S.  (1002.  113  Fed.  . in.EC"Tl 
An  indictment  under  R.  »-  9  swtf,  »9 
amended  by  Act  July  12,  1876  (embod- 
ied herein),  charging  the  defendant 
with  having  deposited  in  a  post  office 
for  mailing  a  letter  or  circular  g.ving 
Information  where  and  of  whom  might 
be  obtained  obscene,  lewd,  and  lasciv- 
ious pictures,  is  sufficient  if  it  specifies 
the  place  where  and  of  whom  the  let- 
ter or  circular  gave  information,  and 
alleges  the  character  of  the  informa- 
tion leaving  further  disclosures  to  the 
evidence.  It  la  not  necessary  to  aver 
ownership  or  possession  of  the  objec- 
tionable matter,  nor  that  the  informa- 
tion was  given  to  one  who  inquired  for 
or  desired  it,  nor  to  describe  the  pic- 
tures about  which  information  was  giv- 
en, further  than  to  state  their  charac- 

Vnder  R.  S.  1 3S03,  as  amended  by  Act 
Jnlv  12.  1«76  (embodied  herein),  it  is 
sufficient  if  the  writing,  although  unob- 
jectionable on  its  face,  in  fact  gives  in- 
formation where  matter  of  the  charac- 
ter specified  in  the  statute  con  be  ob- 
tained, and  the  indictment  need  not 
plead  all  the  words  constituting  infor- 
mation with  the  particularity  required 
in  cases  of  libel  or  forgery.    Id. 

A  count  for  mailing  a  single  copy  of 
a  circular  declared  by  R.  S.  |  3S93 
(embodied  herein),  to  be  nonmailable, 
la  not  double  merely  because  it  alleges 
two  reasons  why  the  circular  was  non- 
mailable, vl*.,  that  it  gave  information 
where  an  obscene  book  might  be  ob- 
tained and  was  in  itself  obscene.  Bur- 
ton v  U.  S.  (1906)  142  Fed.  57,  73  C. 
C.  A.  243.  l     a  m     A 

An  indictment  charging  the  defendant 
with  "willfully,  unlawfully,  wrongfully, 
and  knowingly"  mailing  an  obscene  cir- 
cular giving  information  where  an  ob- 
scene book  might  be  obtained,  the  suf- 
ficiency of  which  is  not  questioned  be- 
fore verdict,  is,  upon  motion  in  arrest 
of  judgment,  to  be  taken  as  meaning 
that  the  circular  was  mailed  with 
knowledge  of  Us  contents  and  of  the 
book   respecting   which   it   gave    infor- 


Id. 


As   the   question   whether 
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writing  charged  to  have  been  deposited 
in  ■  post  office  in  violation  of  law,  ii 
too  obscene,  lewd,  and  lascivious  to  be 
spread  upon  the  records,  Is  a  question 
witbin  the  discretion  of  the  court  to 
determine,  its  action  thereon  cannot  be 
assigned  as  error.  Rinker  v.  U.  8. 
(1907)   151  Fed.  755,  81  C.  C.  A-  3711. 

An  indictment,  under  R.  8.  f  3893, 
as  amended  by  Act  Sept.  26,  1888,  g  2 
(embodied  herein),  for  depositing  in  a 
post  office  an  obscene,  lewd,  and  lasciv- 
ious letter,  sufficiently  describes  the 
letter,  where  it  Bets  out  sufficient  there- 
of to  identify  it  and  alleges  that  the 
contents  are  so  obscene,  lewd,  and  las- 
civious as  to  be  improper  to  spread  on 
the  records  of  the  court,  and,  if  the  de- 
fendant desires  more  specific  informa- 
tion as  to  such  contents,  he  may  ap- 
ply for  a  bill  of  particulars.     Id. 

In  R.  8.  5  •1893.  as  amended  by  Act 
Sept.  20,  1888,  |  2  (embodied  herein), 
which  declares  unmailabte  "every  ob- 
scene, lewd,  or  lascivious  book,  pam- 
phlet •  *  '  or  other  publication  of 
an  indecent  character,"  the  worda  "inde- 
cent character"  qualify  only  the  words 
"other  publication,"  and,  in  an  indict- 
ment for  its  violation  by  mailing  of  a 
letter,  it  is  not  essentia]  that  the  let- 
ter be  described  as  of  an  indecent 
character,  in  addition  to  describing  it 
as  obscene,   lewd,   and   lascivious.      Id. 

An  indictment  under  R.  S.  8  3893, 
as  amended  by  Act  Sept.  26,  1888,  I 
2  (embodied  herein),  for  depositing  an 
obscene,  lewd  and  lascivious  letter  in 
the  mails,  is  not  bad  because  it  allege! 
that  the  offense  was  committed  "on  or 
about"  a  given  date,  where  it  shows 
that  but  a  short  time  elapBed  between 
the  writing  of  the  letter  and  the  find- 
ing of  the  indictment;  the  defect  being 
one  of  form  only,  by  which  the  defend- 
ant .was  not  prejudiced,  and  to  be  dis- 
regarded under  R.  S.  §  1025,  ante,  f 
1691.     Id. 

An  indictment  under  R.  S.  S  3893,  as 
amended  by  Act  Sept.  26,  1888,  }  2 
(embodied  herein),  held  to  sufficiently 
charge  that  defendant  deposited  an  ob- 
scene letter  in  a  post  office  "for  mailing 
or  delivery,"  although  not  in  such  lan- 
guage, whore  the  plain  and  reasonable 
meaning  of  the  language  used  is  that 
such  was  the  purpose  with  which  the 
letter   was   deposited   in   the    post   of- 

An  indictment  under  R.  8.  \  3893,  as 
amended  by  Act  Sept.  26,  1888  (em- 
bodied herein),  charging  the  defendant 
with  having  mailed  a  letter  giving  in- 
formation where  and  bow,  and  of  whom 
and  by  what  means,  articles  and  things 
designed  and  intended  "for  the  preven- 
tion of  conception  and  for  the  procur- 
ing of  abortion"  might  be  obtained, 
does  not  charge  two  offenses.  Lee  v. 
V.  a  (1B07)  156  Fed.  948,  84  C.  O.  A. 
448. 

An  indictment  charging  that  a  de- 
fendant deposited  in  the  mails  nnmail- 
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able  matter  includes  the  charge  that 
caused  such  matter  to'  be  deposit 
it  being  immaterial  whether  he  dep 
ited  it  by  bis  own  hand  or  by  an  age 
Shepard  v.  U.  S.  (1908)  160  Fed.  5 
87  C.  C.  A.  486,  writ  of  certiorari 
nied  (1908)  29  Sup.  Ot.  682,  212  D. 
571,  53  L.  Ed.  665. 

In  an  indictment  under  R.  8.  }  38 
as  amended  by  Act  Sept.  26,  1888, 
(embodied  herein),  an  averment  tl 
defendant  knowingly  deposited  in  a  p 
office  for  mailing  circulars  giving  inf 
motion  bow,  where,  of  whom,  and 
what  means  obscene,  lewd,  and  last 
ious  books  might  be  obtained,  and  tl 
defendant  unlawfully  and  knowin 
meant  and  intended  thereby  to  g 
such  information,  is  a  sufficient  av 
ment  that  defendant  knew  the  cb 
acter  and  contents  of  such  dr 
lars,  and  it  is  not  necessary  to  set 
the  same,  nor  to  further  charactet 
or  describe  the  books  referred  to  the 
in  than  to  aver  that  they  ore  obsct 
lewd,  and  lascivious.     Id. 

Under  such  an  indictment  an  bt 
ment  that  prohibited  matter  was 
posited  In  a  post  office  box  is  sustai 
by  proof  that  it  was  deposited  ii 
letter  box  placed  by  the  government 
receiving  mail,  and  was  taken  by 
agents  from  such  box  to  the  pout,  on 
and  there  stamped  and  sent  out.     I 

An  indictment  -under  R.  8.  |  3 
(embodied  herein),  that  defendant  " 
lawfully  and  knowingly"  mailed  an 
scene,  lewd,  and  lascivious  pampb 
sufficiently  charges  that  he  knew 
character  of  auch  pamphlet.  Kondi 
U.  8.  (1908)  166  Fed.  91.  92  C.  C. 
76,  22  L.  R.  A.  (N.  8.)  304. 

In  an  indictment  for  mailing  nraim 
able  matter,  an  averment  that 
pamphlet  charged  to  have  been  ma 
was  "obscene,  lewd,  and  lascivious' 
one  of  fact,  and  not  a  conclusion 
law.    Id. 

An  indictment  under  R.  8.  |  3 
(embodied  herein),  charging  defenc 
with  depositing  on  a  day  named  in 
mail  a  letter  containing  indecent  in 
mation  addressed  to  a  person  nan 
but  which  contains  no  copy  of  the 
ter,  no  averment  that  it  could 
properly  be  spread  on  the  record 
the  court,  and  no  allegation  of  its  A 
of  the  name  signed  to  it,  of  the  p 
where  it  was  mailed,  or  of  any  mi 
whereby  it  could  be  identified,  is 
uncertain  to  enable  defendant  to  a 
himself  of  the  conviction  or  acqui 
thereon  in  defense  to  a  second  pri 
cutlon.  and  is  insufficient  on  motini 
arrest,  because  of  uncertainty.  F!< 
v.  IT.  8.  (1911)  186  Fed.  961,  108  C 
A.  577. 

An  indictment  for  misuse  of  the  n 
to  furnish  information  as  to  when 
where  articles  designed  to  prevent  i 
ception  could  be  procured  held  to 
fidently  allege  that  defendant  sent 
formation  as  to  where  and  from  wl 
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■   by   a  bill   i 


rsl  things  are  denounced  by  a 
resting  an  offense,  connected 
disjunctive  "or."  they  must  be 
the  indictment  by  the  con- 


Id. 


ob- 


lictment  for  sending 
:ter  through  the  mail,  which 
[  portions  of  such  letter,  but 
he  objectionable  portions,  held 
ly  specific  to  withstand  a  de- 
nd  support  a  conviction.  Win- 
I.  S.  (1912)  201  Fed.  845,  120 


175. 


ob- 


iictment    for    sending 

tter  containing  an  article  ac- 
tor preventing  conception 
the    mail    held   insufficient,  aa 

-ibing  the  article  sent  with  suf- 


■  finite 


Id. 


of  a  physician  for  maH- 

tter  intended  to  give  informs- 
»re,  from  whom,  and  by  what 
rticles  designed,  adapted,  or  in- 
or  procuring  abortion  could  be 
,  held  not  demurrable  for  fall- 
allege  what  articles  or  things 
be  used,  bow  they  were  to  be 
when  or  by  whom  they  were 
led.  Clark  v.  V.  S.  (1912)  202 
J,  121  C  G.  A.  209. 
jection,  to  an  indictment  for  de' 


indictment 

if  defendant  is.  liable 
evidence.    Id. 

An  indictment  which  charged  that  de- 
fendant knowingly  deposited  in  the 
post  office  a  letter  giving  information  as 
to  where  an  abortion  could  be  per- 
formed, sufficvntJy  charged  that  de- 
fendant knew  of  the  contents  of  the 
letter.  Stayton  v.  U.  S.  (1914)  213 
Fed.  224,  129  O.   C.  A.  668. 

Separate  counts  in  an  indictment, 
charging  with  respect  to  the  same  pack- 
age a  violation  of  both  this  and  the 
following  section,  in  that  the  outside 
cover  or  wrapper  displayed  matter  non- 
mailable under  the  following  section, 
and  its  contents  under  this  section,  held 
not  repugnant.  Botsford  v.  v.  S. 
(1914)   215  Fed.  510. 

An  indictment  charging  defendant 
with  depositing  in  the  mail  an  obscene 
pamphlet,  and  a  notice  giving  informa- 


how  an  article  designed  for  the 
prevention  of  conception  can  be  ob- 
tained, need  not  give  a  definite  or  de- 
tailed description  of  the  pamphlet.  U. 
S.  v  Foote  (C.  0.  1876)  Fed.  Cas.  No. 
16.128. 

The  statute  refers  to  the  place  where 
such    articles    can     be     "obtained     or 
made."    Held,  that  an  indictment  using 
"obtained    and    made"    was    good    and 
»„1„l„1wuM,1ur       proof    of    either    sufficient.      V-    ft ■   ▼. 
nonmailable    pictures      Kelly  (0.  0.  1876)   Fed.  Oas.  No.  15,- 
uails.  that  it  did  not  expressly      514.  .      . 

that  defendants  were  aware  of  An  indictment  Is  sufficient  which  ai- 

-  -,f  the  pictures,  not  hav-       leges  that  defendant  knowingly  Uepos- 

-      -  ■  ■    -  -        jtea   the   obscene   book,  without   alleg- 

ing that  he  knew  it  to  be  nonmailable 
matter  under  the  statute.  U.  S.  v. 
Bennett  (C.  C.  1879)  Fed.  Oas.  No.  14,- 


affected  by 
imperfectioi 
ich  shall  not 


)1,  ante,  providing 

n  indictment  shall 

in  matter  of  form 
.end  to  defendant's 

_  Pub.  Co.  v.  U.  S. 

211  Fed.  385,  128  C.  C.  A.  47. 
prosecution  for  depositing  in  the 
■ertain  lewd  and  filthy  pictures 
ition  of  Pen.  Code,  f  211,  the 
ent  was  not  objectionable  be- 
lt did  not  refer  to  the  entire 
tion  of  which  the  alleged  non- 
statute  makes  it  a  crime  to  mail 
cene  or  filthy  picture,  it  Is  only 
iry  that  the  jury  should  conBid- 
nuch  of  the  context  as  is  essen- 
proper  understanding  of  what 


671. 


d. 

aa  not  necessary  for 
or  mailing 


An  indictment  under  such  statute 
need  Dot  set  forth  in  hree  verba  the 
book,  or  the  obscene  part  thereof, 
where  it  states  that  it  is  so  indecent  as 
to  make  it  improper  to  place  it  on  the 
records,  where  the  book  is  otherwise 
sufficiently  identified.  U.  8.  v.  Bennett 
(C.  C  1879)  Fed.  Cas.  No.  14,871. 

It  is  sufficient,  under  R.  S.  I  3893 
(embodied  herein),  to  describe  in  the 
indictment  the  particular  book,  pam- 
phlet, etc.,  so  as  to  identify  it,  and  then 
allege  in  the  language  of  the  statute 
that  it  was  of  the  character  there  de- 
scribed. Bates  v.  V.  8.  (C.  C.  1881)  10 
violation  of  the  Btat-      Fed.  92. 

A   bill    of   indictment   for   depositing 
an   indict-       for  mailing  a  notice  of  where  an  article 
containing      tot  the  prevention  of  conception  may  be 
charge    that    the      obtained  should  set  out  the  notice,  un- . 
Ubs  it  cannot  be  copied  without  great 
inconvenience,  or  is  so  obscene  as  to  be 
unfit  to  go  upon  public  records.     U.  S. 
v.  Kaltmeyer  (C.  C.  1883)  16  Fed.  760. 
Where  there  is  any  reason  for  a  fail- 
are  to  set  out  the  notice  of  when  an 
article  for  preventing  conception  can  be 
obtained,   apparent   upon    the    face    of 
the   papers   or   of   the   indictment,   the 
court  will  consider  it     Id.  * 

Where  there  has  been  a  failure,  witn- 


lners  in  which  the  objectionable 
appeared  were  obscene.  Cootn- 
U    3.    (1914)   213   Fed.   1,   129 

*•  617'  „       j 

Mion  of  obscene  matter  alleged 
;  proper  to  be  spread  upon  the 
a  held  not  to  render  indictment 
isjling  such  matter  demurrable, 
it  reasonably  informed  defend- 
!  the  nature  of  the  crime,  though 
juld    be    set    out    either    in    the 
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out  excuse,  to  set  the  instrument  out 
in  the  Indictment,  it  will  not  be  admissi- 
ble in  evidence.    Id. 

The  Indictment  alleged  that  the  de- 
fendant did  unlawfully  and  knowingly 
deposit  in  a  post  office,  for  mailing  and 
deliver;  (naming  the  time),  a  certain 
obscene,  lewd,  and  lascivious  writing. 
purporting  to  be  a  letter,  and  inclosed 
in  a  letter  envelope,  addressed  to  a 
female  person  at  another  post  office 
(tbe  post  offices  and  persons  being 
named),  the  said  writing  being  so  ob- 
scene it  could  not  be  Bet  forth  in  tbe 
Indictment.  Held,  that  tbe  writing  de- 
scribed in  tbe  indictment  was  within 
the  terms  of  tbe  statute,  and  was  non- 
mailable matter.  U.  S.  v.  Gaylord  (C. 
C.  1883)  17  Fed.  438. 

An  indictment  under  R.  S.  8  3803 
(embodied  herein),  charging  that  de- 
fendant did  knowingly  deposit  for  mail- 
ing and  delivery  certain  obscene  pic- 
tures, etc.,  is  not  open  to  tbe  objection 
that  it  is  not  alleged  that  defendant 
knew  tbe  character  of  that  which  he 
deposited.  U.  S.  v.  Clark  (C.  C.  1888) 
37  Fed.  106. 

Though  an  indictment  under  11.  3.  f 
3893  (embodied  herein),  charging  the 
mailing  of  a  letter  containing  informa- 
tion concerning  obscene  pictures,  would 
be  sufficient  if  it  followed  the  language 
of  tbe  statute,  yet  if  it  goes  further, 
and  sets  out  the  language  of  the  let- 
ters, which  do  not  on  their  face  purport 
to  convey  such  information,  without 
also  setting  out  the  other  extrinsic  facts 
upon  which  the  government  relies,  the 
allegations  are  repugnant,  and  an  ob- 
jection on  the  ground  of  uncertainty 
will  be  sustained.  U.  S.  v.  Grimm  (C. 
C.  1891)   45  Fed.  658. 

In  an  indictment  for  depositing  in 
tbe  mails  newspaper b  containing  an 
obscene  article,  nu  allegation  that  the 
newspapers  were  addressed,  or  that  di- 
rection was  given  for  mailing  or  deliv- 
ery, is  requisite,  not  as  matter  of  de- 
scription or  identification  of  the  unmail- 
abte  article,  hut  as  an  averment  of  an 
essential  ingredient  of  the  offense;  and 
such  ingredient  is  not  supplied  by  the 
general  averment  that  the  newspnpers 
were  deposited  "for  mailing  and  deliv- 
ery." II.  S.  v.  Braxeau  (C.  C.  1887) 
78  Fed.  464. 

An  indictment  under  R.  S.  8  3893 
lembodled  herein!,  which  charges  that 
the  defendant  "did  knowingly  deposit 
and  cause  to  be  deposited"  in  a  post 
office,  for  mailing,  certain  newspapers 
containing  an  article  claimed  to  be  non- 
mailable under  said  section.  Is  fatally 
defective  on  demurrer  where  it  fails  to 
charge  that  the  defendant  knew  at  tbe 
time  that  the  papers  contained  matter 
prohibited  by  the  statute.  U.  S.  t. 
Clifford  (C.  C.  1900)  104  Fed.  296. 

An  indictment  for  violation  of  R.  S. 
(  3893  (embodied  herein),  prohibiting 
the  mailing  of  publications  of  a  certain 
described  character,  must  charge  spe- 
cifically that  the  publication  mailed  by 
defendant    was    of    the    character   de- 
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clared  nonmailable  by  tbe  statute, 
It  is  not  sufficient  to  merely  set  oi 
copy  of  such  publication,  leaving 
nonmailable  character  to  be  infej 
therefrom;  nor  is  the  defect  caret 
the  conclusion  of  a  subsequent  co 
"contrary  to  the  form  of  the  statu 
Id. 

Under  R.  S.  |  3893,  as  amended 
Act  July  12.  1876,  and  Act  Sept 
1888  (embodied  herein),  declaring 
obscene  letter,  whether  sealed  as  6 
class  matter  or  not,  nonmailable  i 
ter,  and  declaring  a  punishment 
depositing,  for  mailing  or  delivery,  i 
mailable  matter,  an  indictment  for 
positing  an  obscene  letter  for  mai 
and  delivery,  setting  it  out,  and  at 
ing  that  it  commences  with  on  addi 
is  sufficient,  without  alleging  it  wai 
closed  in  an  addressed  envelope 
wrapper.  U.  S.  v.  Harris  (a  C.  If 
122  Fed.  551. 

On  a  motion  to  quash  an  indkin 
under  R.  S.  |  3S93  (embodied  herf 
for  mailing  an  obscene,  lewd,  or  las, 
ous  letter,  it  is  the  provinre  of 
court  to  determine  whether  tbe  le 
which  is  the  basis  of  the  charge  co 
within  the  scope  of  the  statute,  t 
v.  O'Donnell  (C.  C.  1908)  165.Fed. 

An  indictment  under  R.  S.  }  ' 
(embodied  herein),  which  makes  J 
mailable  "every  obscene,  lewd,  or  la: 
ious  book,  •  •  •  letter,  wrli 
print  or  other  publication  of  an  i 
cent  character."  which  charges  def 
ant  with  having  mailed  a  letter  cont 
fng  "obscene,  lewd  and  lascivious  i 
ter,"  Is  not  broadened  In  scope  t 
further  characterization  of  such  I 
ter  as  of  an  indecent  character.    Ii 

Scienter  as  to  the  obscene,  lewd, 
lascivious  character  of  the  matter  n 
ed  Is  an  essential  Ingredient  of  tbt 
fense  denounced  by  R.  S.  I  3893  < 
bodied  herein),  prohibiting  the  us< 
the  malls  for  the  circulation  of  obs- 
matter,  and  the  failure  to  allege  : 
not  cured  by  R.  S.  I  1025.  ante.  1 1 
providing  that  no  Indictment  shal 
deemed  insufficient  nor  shall  the  J 
ment  thereon  be  affected,  by  reaso 
any  defect  or  imperfection  in  ma 
of  form  only,  which  shall  not  ten 
the  prejudice  of  the  defendant.  I 
v.  Slenker  (D.  C.  1887)  32  Fed.  « 

An  allegation  In  an  indictment  ui 
R.  S.  |  3893  (embodied  herein), 
hlhiting  the  use  of  the  mails  for 
circulation  of  obscene  matter,  that 
accused  "knowingly  deposited  or  ca 
to  be  deposited,"  the  objectionable  r 
ter.  cannot  be  extended  to  embraci 
averment  of  scienter,  as  to  the  obsc 
lewd,  and  lascivious  character  of 
matter  so  deposited.    Id. 

An  indictment  under  R.  S.  E  ■' 
(embodied  herein),  charged  defend 
with  mailing  "a  certain  obscene,  1 
and  lascivious  paper  and  publicatio 
an  indecent  character  called  'I.uci 
which  paper  and  publication  Is 
obscene,  lewd,  and  lascivious  as  to 
pense    with    the   incorporation   of 
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nd  figures  in  this  indictment," 
Id,  that  the  identification  of  the 
matter  was  insufficient,  neither 
of  tbe  paper,  nor  the  title  of 
Je,  nor  its  general  tenor  being 
V.  S.  t.  Harmon  (D.  C.  13SS) 
872. 


obscene,  lewd,  and 
is  pamphlet,  of  an  indecent 
r,"  giving  its  title,  and  alleged 
"is  so  obscene,  lewd,  and  las- 

that  it  would  be  offensive  if 
h  in  full.  Held,  that  a  demur- 
the  grounds  that  tbe  pamphlet 

obscene,  and  that,  if  unfit  for 
circulation,  it  might  lawfully 
to  certain  persons,  to  whom  the 
nt  did  not  show  that  it  was  not 
could  not  be  sustained,  as  tbe 
t  could  not  be  regarded  as 
the  record,  anil  therefore  those 
s  could  not  be  considered.  U. 
irke  (D.  C.  1889)  38  Fed.  500. 
!  statute  contains  no  exceptions 
-ile  making  obscene  publications 
»ble,  tbe  fact  that  a  publiea- 
ich  would  ordinarily  be  classed 
in   its  meaning   might   lawfully 

to  certain  persons  does  not 
it  necessary  to  aver  in  the  in- 
:  that  it  was  not  sent  to  such 
;  it  being  matter  of  defense  to 
at  it  was  sent  to  such  persons. 

i  an  indictment  for  mailing  a 
ier  containing  an  obscene  ar- 
icludea  u  number  of  counts, 
(  as  a  separate  offense  tbe  mail- 
copy  of  that  issue  to  each  of  a 
of  persons,  tbe  objection  that 
:ounts  are  for  the  same  offense 
be  made  by  motion  to  require 
lecution  to  elect,  and  not  by  mo- 
quash  tbe  indictment.  U.  S.  v. 
i  (D.  C.  18*9)  38  Fed.  827. 
nt  in  an  indictment  for  deposit' 
the  nail,  describ- 
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In  re 


paper   deposited   ti 

*  *  •  paper,  print, 
ion,  of  an  indecent  character, 
ig  with  the  words  following, 
'As  long  as  there  is  life  there 
.'  and  then  and  there  contained 
per  wrapper  baring  tbereon  tbe 
•  •  •  following:  *W.  E. 
Huff  Mills,  Indiana,  via  Wave- 
re  offensive,"  etc.  The  paper, 
rodnced,  proved  to  be  a  form  of 
prepared  by  the  defendant  for 
ion  through  tbe  mails.  Several 
efore  the  trial  the  defendant 
and  obtained  oyer  of  the  in- 
paper  in  question.  Held  that, 
the  circumstances,  tbe  descrip- 
the  paper  was  sufficient.  U.  S. 
te  (D.  C.  1889)  40  Fed.  325. 
m plaint  against  a  person  for 
a  of  B.  S.  I  3893  (embodied 
,  is  sufficient  if  it  merely 
defendant  with  having  deposit- 
ee mail  an  obscene,  lewd,  and 
tu  letter,    without  setting    out 


the  language  used  in  the  letter. 
WahU  (D.  0.  1890)  42  F«d.  822. 
An   indictment   under   R.    S.    |   3893 

(embodied  herein),  for  mailing  letters 
giving  information  where  obscene  pic- 
tures can  be  obtained,  is  not  bad  be- 
cause it  charges  that  letters  address- 
ed respectively  to  Herman  Huntress 
and  William  W.  Waters  were  intended 
to  aud  did  convey  information  to  Rob- 
ert W.  McAfee  where  obscene  pictures 
could  be  obtained,  since  it  Is  neither 
impossible  nor  improbable  that  tbe 
names  Huntress  and  Waters  were  as- 
sumed names.  U.  8.  v,  Grimm  (D.  O. 
1892)  60  Fed.  028,  judgment  affirmed 
Grimm  v.  U.  S..(1895)  15  S.  Ct,  470, 
156  U.   S.  604,  39  L.   Ed.  550. 

Where  an  indictment  for  mailing 
obscene  matter  charges  that  defendant 
"knowingly  deposited  in  tbe  post  of- 
fice an  obscene  letter,"  the  word 
"knowingly"  qualifies  the  whole  act 
charged,  and  it  is  not  necessary  to  al- 
lege that  he  knew  the  letter  to  be  ob- 
scene. O.  8.  v.  Nathan  (D.  O.  ISM) 
61  Fed.  936,  following  U.  8.  v.  Clark 
(C.  C.  1888)  37  Fed.  106. 

An  indictment  for  depositing  in  the 
mail  an  obscene  document,  which  al- 
leges that  the  document  in  question  is 
so  obscene  and  indecent  tbat  the  same 
would  be  offensive  to  tbe  court,  and 
improper  to  be  placed  upon  the  records 
thereof,  wherefore  tbe  grand  jurors 
do  not  set  forth  the  same,  and  which 
does  not  set  forth  the  document  mailed, 
nor  describe  the  some  bo  hs  to  furnish 
means  of  identifying  it,  is  insufficient. 
TJ.  8.  v.  Fuller  (D.  C.  1896)  72  Fed. 
771. 

If  tbe  indictment  omits  to  set  out 
the  offensive  matter,  on  the  ground 
tbat  it  is  unfit  to  be  spread  upon  the 
record,  there  must  be  such  other  al- 
legation as  will  identify  the  subject- 
matter  of  the  charge;  and,  where  the 
objectionable  matter  waa  contained  in 
a  newspaper,  it  is  not  enough  to  aver 
that  defendant  was  publisher  of  a  news- 
paper named,  and  did  deposit  "certain 
newspapers,  to  wit,  two  thousand  print- 
ed newspapers,"  without  further,  iden- 
tifying them  by  uame,  date,  or  other- 
wise. U.  B.  v.  Reid  (D.  C.  1806)  73 
Fed.  289. 

An  indictment  charging  that  defend- 
ant did  "unlawfully  and  knowingly  de- 
posit" certain  newspapers  in  tbe  mails, 
"each  then  and  there  containing, 
amongst  other  things,  a  certain  ob- 
scene." etc.,'.  printed  article,  is  insuf- 
ficient to  charge  knowledge  of  the  of- 
fensive character  of  the  publication, 
when  this  objection  is  taken  on  motion 
to  quash  before  trial,  though  the  de- 
fect would  probably  be  regarded  as 
waived  after  verdict.    Id. 

An  indictment  under  R.  S.  |  3803 
(embodied  herein),  charging  the  defend- 
ant with  having  deposited  in  a  post  of- 
fice, for  mailing  and  delivery,  a  letter 
giving  information  where,  how,  and  of 
(12777) 
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whom  might  be  obtained  an  article  de- 
signed and  intended  for  the  procuring 
of  abortion,  must  in  some  manner  iden- 
tify auoh  letter,  to  the  end  that  the 
accused  ma;  be  informed  of  the  nature 
of  the  charge,  and  that  a  judgment  may 
be  pleaded  in  bar  to  a  second  prosecu- 
tion for  the  same  offense;  and  the 
letter  should  be  set  out  in  the  indict- 
ment, or  a  sufficient  reason  given  for 
not  doing  so.  U.  S. 
1899)  94  Fed.  356. 

An  indictment  under  K.  S.  £  3893,  as 
amended  by  Act  Sept.  23,  1888  (em- 
bodied herein),  charging  the  mailing  of 
a  letter  giving  information  where  and 
from  whom  an  article  or  thing  designed 
and  intended  for  the  prevention  of  con- 
ception might  be  obtained,  must  state 
what  the  particular  "article  or  thing" 
consisted  of;  describing  it  with  at  least 
such  particularity  that  the  accused  may 
not  only  know  the  particular  charge 
against  him,  but  may  be  able  to  plead 
the  judgment  of  conviction  or  acquit- 
tal in  bar  of  a  second  prosecution.  U. 
8.  v.  Pupke  (D.  C.  1904)  133  Fed.  243. 

An  indictment  under  R.  S.  |  3893,  as 
amended  by  Act  July  12,  1ST6,  and  Act 
Sept  26,  1888  (embodied  herein),  for 
mailing  a  letter  giving  information 
where  and  how  and  of  whom  and  by 
what  means  articles  and  things  de- 
signed and  intended  for  the  procuring 
of  an  abortion  might  be  obtained,  states 
an  offense,  where  it  sets  out  a  letter 
written  to  defendant  inquiring  for  aome 
medicine  or  other  means  for  accom- 
plishing such  result,  and  a  letter,  al- 
leged to  have  been  mailed  by  defend- 
ant in  reply,  which,  when  read  in  con- 
nection with  the  letter  of  inquiry,  in 
effect  offers  for  a  stated  consideration 
to  effect  the  desired  result  by  some 
treatment  or  operation,  although  the 
particular  means  are  not  specified;  the 
word  "thing,"  as  used  in  the  statute, 
being  a  comprehensive  term,  which  in- 
cludes any  hind  of  treatment  or  opera- 
tion. U.  S.  v.  Somera  (D.  C.  1908)  164 
Fed.   259. 

An  indictment  for  depositing  in  the 
mail  a  letter  giving  information  where 
or  by  whom  any  act  for  procuring  an 
abortion  could  be  done,  in  violation  of 
Cr.  Code,  t  211,  held  insufficient.  D. 
S.  v.  Kline  (D.  C.  1913)  201  Fed.  954. 

An  indictment,  alleging  that  defend- 
ant well  knew  that  an  envelope  mailed 
by  him  contained  a  letter  giving  pro- 
hibited information  as  to  where  articles 
could  be  purchased  intending  to  prevent 
conception,  held  not  objectionable  be- 
cause it  did  not  allege  that  defendant 
knew  or  believed  the  articles  mention- 
ed In  the  letter  were  designed  and  in- 
tended for  that  purpose.  U.  S.  v.  Cur- 
rey  (D.  C.  1913)  206  Fed.  322. 

Since   the  statute  regulating   the  use 
of   the   mails   haa   reference   to  an   ar- 
ticle,  drug,    medicine,    or   thing   adver- 
tised and  described   to  prevent  concep- 
(12778) 
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tion  and  not  to  a  letter  describing 
or  advertising  it  through  the  mails, 
indictment  alleging  the  mailing  o 
letter  advertising  and  describing  ■ 
tain  articles  intended  to  be  used  to  i 
vent  conception  was  insufficient.  Id 
The  government  was  not  require* 
specify  as  to  which  of  the  articles  ' 


o  for 


Id. 


An  indictment  for  misuse  of  the  m 
alleging  the  mailing  of  an  envel 
containing  a  letter  which  defendant  i 
knew  advertised  and  described  ceri 
articles  and  implements  designed 
intended  to  prevent  conception,  < 
held  to  sufficiently  allege  defends: 
knowledge  that  the  letter  advert! 
and  represented  that  the  articles  ci 
be  used  for  that  purpose.     Id. 

The  indictment  was  not  fatally 
fective  for  failure  to  charge  that 
fendant  wrote  the  letter  or  causec 
to  be  written.    Id. 

To  make  good  an  indictment  for  m 
ing  a  letter  giving  information  for  i 
curing  an  abortion,  the  letter  set 
need  not  be  such  that  a  stranger  w< 
know  it  gave  the  information,  nor  n 
the  indictment  contain  ex  plana t 
matter  to  show  that  it  did  give  such 
formation.  U.  3.  v.  Breinholm  (D. 
1913)  208  Fed.  492. 

On  demurrer  to  an  indictment  un 
Cr.  Code,  S  211,  as  amended  by 
March  4,  1911,  for  sending  an  obsc 
book  through  the  mails,  even  when 
book  is  stipulated  into  the  record 
part  of  the  indictment,  the  court 
power  only  to  decide  whether  it  is 
clearly  innocent  that  the  jury  sb< 
not  pass  on  it  at  ail.  D.  S.  v.  H 
nerley  (D.  C.  1913)  20ff  Fed.  118. 

In  a  prosecution  under  this  seci 
the  offense  in  depositing  the  letter 
the  mail,  and  the  question  of  varia 
between  the  language  of  the  le 
charged  and  the  one  proved  need 
therefore  be  determined  by  the  st 
rule  invoked,  where  the  offenae  reli 
directly  to  the  instrument  relied  u] 
Kemp  v.  U.  S.  (1914)  41  App.  D. 
539. 

No  fatal  variance  in  a  prosecution 
violation  of  this  section  exists  betn 
the  allegation  in  the  indictment  of 
sending  of  a  letter  reading,  "It  wi 
cost  about  two  hundred  and  have 
stay  here  one  week,"  and  a  letter  in 
duced  in  evidence,  reading,  "It  wi 
cost  about  two  hundred  &  would  t 
to  stay  here  one  week."     Id. 

37.  Fvldenoe^— The  provision  in  B 
}  3893  (embodied  herein),  making 
mailable  an  obscene  letter  sealed  in 
envelope  on  which  nothing  appears 
the  name  and  address,  that  notl 
therein  shall  authorize  any  person 
open  any  letter  or  seated  matter  of 
first  class  "not  addressed  to  turns* 
does  not  vitiate  the  evidence  of  a  p- 
office  inspector  who  opens  a  letter 
dressed    to   himself   under   a    ftctiti 
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Uidrewa  t.  U.  8.  (1896)  16  S. 
162  U.  8.  420,  40  L.  Ed.  1023, 
:  judgment  U.  3.  v.  Andrews 
893)  58  Fed.  861. 

it  is  proved  certain  newspa- 
ve  been  received  by  the  ad- 
,  under  circumstances  strongly 
g  that  the;  came  through  the 

is  competent  to  farther  prove 
-he  day  these  papers  were  dated 
imbers  of  copies  of  the  same 
ere  deposited  in  the  post  office 
ing  and  delivery.  Dunlop  v.  U. 
i)  17  Sup.  Ct.  375,  166  D.  & 
L.  Ed.  799. 

an  indictment  against  J.  R.  D., 
roprietor,  for  depositing  in  the 
newspaper  called  "The  Chicago 
l"  containing  obBceue  matter, 
ipctent  to  admit  in  evidence  as 
to  prove  identity  and  ownership 

of    a   newspaper    bearing    the 

"The  Dispatch   by  J.  B.  D.," 

■  additional  information  that  it 
fficial  paper  of  the  city  of  Chi- 
1  of  Cook  county.    Id. 

ow  that  letters  or  pap  era  ad- 
to  a  post  office  inspector,  and 
i  his  table  or  in  bis  private  post 
i,  had  come  through  the  mails, 
ipetent  for  him  to  testify  as  to 
se  of  business  in  delivering  to 
rs,  and  that  it  was  the  duty  of 
in  messenger  to  gather  such 
m  the  boxes  in  the  post  office, 
ribute  it  in  the  boxes  provided 
inspectors.     Id. 

trial  for  mailing  lewd  and  las- 
letters,  in  which  the  only  issue 
jury  is  whether  they  were  sent 
the  mails  or  in  aome  other  way, 

■  of  subsequent  illicit  relations 
the  writer  and   the  addressee 

etters  is  irrelevant  Safter  v. 
898)  87  Fed.  329,  31  C.  C.  A.  L 
:,  in  a  prosecution  for  unlaw- 
^positing  in  the  United  States 
u qui il able  matter,  it  was  not 
that  the  box  claimed  to  have 
Jawfully  mailed  bad  ever  been 
est  office,  either  by  marks  there- 
iy  evidence  of  post  office  em- 
Jiiii  the  recipient  did  not  testify 
:ame  to  him  from  the  mail,  but 
eful  to  say  only  that  he  "re- 
t,"  without  stating  from  whom, 
ence  was  insufficient  to  sustain 
*ion.  Harvey  v.  U.  S.  (1903) 
I,  357,  61  C.  C.  A.  61. 
vietion  for  sending  an  obscene, 
id  lascivious  publication  through 
Is,  in  violation  of  R.  S.  f  3883 
ed  herein),  held  sustained  by 
[ence  submitted  to  the  jury  by 
instruction.  The  test  is  the 
T  to  corrupt  and  deprave  the 
f  those  who  are  open  to  such  in- 
.  MaeFadden.  v.  U.  8.  (1908) 
L  51,  91  C.  C.  A.  89,  writ  of  cer- 
lenied  (1909)  29  S.  Ct.  693,  214 
.1,  53  L.  Ed.  1062. 
e  trial  of  a  defendant  Charged 
nding  obscene  letters  through 
Is,  testimony  of  a  witness  aa  to 
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statements  made  by  him  admitting  im- 
proper relations  with  a  married  woman, 
having  no  connection  with  the  offense 
charged,  was  incompetent.  Toothman 
v.  V.  8.  (1912)  203  Fed.  218, 121  C.  C. 
A.  424. 

In  prosecution  for  sending  an  obscene 
letter  through  the  mails,  testimony  of 
defendant's  statements  to  illicit  rela- 
tions with  a  married  woman  required 
reversal.    Id. 

Where  a  corporation  publishing  » 
newspaper  and  its  manager  were  In- 
dicted for  sending  certain  nonmailable 
pictures  through  the  mails,  it  was  not 
necessary,  in  order  to  sustain  a  convic- 
tion of  the  manager,  that  the  govern- 
ment prove  that  he  personally  deposit- 
ed the  papers  containing  the  alleged 
nonmailable  pictures  in  the  mails;  the 
jury  being  authorized  to  find  such  fact 
from  all  the  circumstances,  including 
proof  that  the  pictures  were  printed  in 
the  paper  of  which  be  was  business  man- 
ager and  the  publication  of  which  be 
superintended.  Tyomies  Pub.  Co.  v.  U. 
8.  (1914)  211  Fed.  385,  128  C.  C.  A.  47. 

In  a  prosecution  for  sending  certain 
nonmailable  pictures  through  the  mails, 
evidence  of  certain  words  and  dialogue 
appearing  above  and  below  the  pictures, 
which  was  both  identifying  and  char- 
acterizing, was  admissible.     Id. 

On  trial  of  an  indictment  for  depos- 
iting scurrilous  postal  cards  in  the  mail, 
evidence  is  admissible  of  other  writings- 
of  defendant  containing  identical  errors 
in  spelling,  to  prove  authorship.  I.'.  S. 
v.  Chamberlain  (C.  C.  1874)  Fed.  Cas. 
No.  14,778. 

On  trial  of  an  indictment  charging  the 
deposit  in  the  mail  of  an  obscene  pub- 
lication, clauses  of  alleged  similar  char- 
acter cannot  be  read  from  other  books 
by  way  of  illustration.  U,  S.  v.  Bennett 
(C.  C.  1879)  Fed.  Cas.  No.  14,57" 


To   i 


ithoi 


inder 


indictment  for  sending  obs 
decent  matter  through  the  mails  (K.  M. 
i  3803  [embodied  herein)),  it  must  be- 
pro  ven  beyond  a  reasonable  doubt — 
First,  that  the  defendants  or  their 
agents  deposited,  or  caused  to  be  de- 
posited, the  paper  containing  the  ob- 
jectionable matter  in  the  post  office  for 
mailing:  second,  that  the  defendants! 
knew  that  the  paper  contained  the  ob- 
jectionable matter;  and,  third,  that  the 
publication  was  obscene,  lewd,  lascivi- 
ous, or  indecent.  U.  8.  v.  Bebout  (D. 
C.  1886)  28  Fed.  522. 

Accused  beiug  on  trial  for  sending  an 
obscene  letter  through  the  mails,  di- 
rected to  G.,  the  government  offered  in 
evidence  an  alleged  reply  to  a  letter 
written  to  accused  by  a  postal  inspec- 
tor, written  on  the  back  of  tbe  inspec- 
tor's letter,  wbicb  tbe  government 
claimed  waa  in  tbe  handwriting  of  ac- 
cused, stating  that  accused  bad  receiv- 
ed a  dental  certificate,  and  was  glad  to 
get  It,  because  it  saved  him  accepting 
free  board  and  lodging  for  six  months, 
and  that,  while  he  liked  big  dinners,  he 
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did  not  like  to  impose  on  good  nature; 
the  government  claiming  that  this  had 
reference  to  accused's  conviction  and 
incarceration  before  G-,  as  a  justice  of 
the  peace,  on  a  charge  of  practicing 
dentistry  without  a  license.  It  did  not 
appear  that  the  inspector  had  any 
knowledge  of  accused's  incarceration  aa 
claimed.  Held,  that  the  letter  was  not 
admissible  as  showing  motive  for  send- 
ing the  alleged  obscene  letter  to  Q.  U. 
S.  t.  North  <D.  C.  1911)  184  Fed.  101. 

In  a  prosecution  of  a  physician  for 
mailing  a  letter  relating  to  abortion, 
evidence  of  a  conversation  between  de- 
fendant and  the  addressee  had  as  re- 
sult of  the  letter,  in  which  defendant 
referred  to  prior  publicity  resulting 
from  a  similar  operation,  held  admis- 
sible to  show  guilty  knowledge  and  in- 
tent. U.  S.  v.  Kline  (D.  C.  1913)  201 
Fed.  054. 

In  a  prosecution  for  violation  of  this 
section,  making  it  an  offense  to  send 
through  the  mails  a  letter  giving  in- 
formation as  to  bow  or  where  an  abor- 
tion may  be  procured,  the  fact  that  a 
letter,  innocent  on  its  faee.  gave  such 
information,  may  be  shown  by  extrinsic 
proof.  Kemp  t.  U.  8.  (1914)  41  App. 
D.  C.  639. 

Ail  obscure  letter  may  be  explained 
by  testimony  of  a  detective  who  inter- 
viewed the  sender  in  respect  to  its  al- 
leged subject-matters  for  the  purpose 
of  bringing  it  within  this  section,  mak- 
ing it  an  offense  to  send  through  the 
mails  a  letter  giving  Information  as  to 
how  or  where  an  abortion  may  be  pro- 
cured.   Id. 

38.  Trial.— The  court  may,  in  Its  dis- 
cretion, leave  to  the  jury  the  character 
of  the  paper  mailed  by  defendant,  with 
instructions  as  to  the  rules  by  which 
tbey  should  be  guided  in  determining 
what  is  an  "obscene,  lewd,  or  lascivious 
paper,"  within  the  meaning  of  the  stat- 
ute. Rosen  v.  U.  S.  (1896)  16  Sup.  Ct, 
434,  101  U.  S.  29,  40  L.  Ed.  606. 

In  a  prosecution  for  mailing  obscene 
matter  the  court  charged  that  what  are 
obscene,  etc.,  publications  "is  largely  a 
question  of  your  own  conscience  and 
your  own  opinion";  but  to  be  of  that 
character  a  publication  "must  be  cal- 
culated with  tbe  ordinary  reader  to  de- 
prave him,  deprave  his  morals,  or  lead 
to  impure  purposes,  •  *  *  calculat- 
ed to  lower  the  standard  which  we  re- 
gard as  essential  to  civilization,"  etc. 
Held,  that  this  could  not  mislead  the  ju- 
ry into  supposing  that  anything  which 
tended  to  deprave  morals  in  any  way 
whatever  was  an  obscene  publication, 
when  tbe  publications  in  evidence  con- 
sisted of  advertisements  by  women  of- 
fering inducement  for  the  visits  of  men 
to  their  rooms.  Dunlop  v.  United 
States  (1897)  17  Sup.  Ct  375,  380,  160 
TJ.  a  486,  41  L.  Ed.  799. 

In  a  prosecution  for  mailing  a  news- 
paper containing  obscene  advertise- 
ments, it  was  shown  that  a  post  office 
inspector  repeatedly  talked  with  defend- 
(12780) 
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ant  about  the  paper,  of  which  def 
ant  admitted  himself  to  be  the  res 
•ible  head;  that  ha  was  warned  t 
were  complaints  of  Its  character, 
that  the  district  attorney  consideret 


proper  and  illegal;  that  defendant 
plied  that  he  scarcely  ever  saw  tin 
vertisements  before  publication,  but 
instructed  his  agent  to  scrutinise  i 
with  more  care.  Held  sufficient 
dence  of  knowledge  and  responsil 
to  warrant  refusal  to  direct  an  ao 
tal.     Id. 

Instructions  in  a  prosecution  for 
positing  prohibited  matter  in  the  i 
considered,  and  held  free  from  pi 
dicial  error.  Sbepard  v.  II.  S3.  (II 
160  Fed.  084,  87  C.  C.  A.  4S6,  wr 
certiorari  denied  (1008)  29  Sup. 
682,  212  U.  S.  571,  53  L.  Ed.  G55. 

In  a  prosecution  for  mailing  noni 
able  matter,  an  instruction  which  ii 
feet  stated  to  the  jury  that  def  en 
was  chargeable'  with  knowledge  of 
character  of  such  matter  and  migh 
convicted  if  he  negligently  refrt 
from  ascertaining  Its  character  wai 
ronrous.  Konda  v.  U.  S.  (1908) 
Fed.  91,  92  C.  O.  A.  75,  22  L.  R.  A. 
S.)  304. 

In  a  prosecution  under  R.  S.  |  i 
as  amended  in  1883  (embodied  her 
for  depositing  an  obscene  paper  ii 
mails,  tbe  court  must  first  deter 
whether  the  writing  could  reasot 
be  held  within  the  prohibition,  an 
reasonable  minds  might  reach  diffi 
conclusions  as  to  its  character,  the  < 
must  submit  the  question  to  tbe  . 
and  cannot  in  any  case  declare  the  ' 
ing  to  be  within  the  statute  as  mi 
of  law.  Knowles  v.  U.  S.  (1909) 
Fed.  409,  96  G.  C.  A.  679. 

Whether  or  not  a  newspaper  ai 
commenting  on  tbe  death  of  a  y 
unmarried  woman  as  the  result  o 
attempted  abortion,  and  in  effect 
proving  fornication  and  condomnini 
ciety  for  its  attitude  toward  it,  wai 
scene,  lewd,  or  lascivious  and  rent 
the  mailing  of  tbe  paper  containing 
criminal  offense  under  Rev.  St.  f  ' 
as  amended  in  1888,  held  a  questio 
the  jury.    Id. 

In  a  prosecution  for  sending  nom 
able  letters  through  tbe  mail,  it 
not  error,  after  the  letters  bad  bee 
troduced,  to  permit  the  jury  to 
them  with  them  on  retirement 
ters  v.  U.  S.  (1912)  201  Fed.  845 
C.  C.  A.  175. 

Where  nn  indictment  charged  de 
ant  only  with  mailing  certain  lettei 
was  not  prejudiced  by  instruction? 
thorizing  a  conviction  if  he  mailet 
letters  or  "caused  them  to  be  mai 
Id. 

In  a  prosecution  for  sending  obt 
and  filthy  matter  through  the  mail! 
court  properly  defined  the  term  "fi 
to  mean  nasty,  dirty,  vulgar,  inde 
offensive  to  the  moral  sense,  mt 
depraving,   and  debasing,   and  let) 


t  CRIMINAL  CODE    (f  212) 


§    10 


:ion  whether  the  pictures  In  ques- 
were  obscene,  filthy,  lewd,  and  laa- 
iu  to  the  jury.  Tyomiea  Pub.  Go. 
.  S.  (1914)  211  Fed.  385,  128  G. 
.47. 

a  criminal  prosecution  for  viola- 
of  this  section,  the  question  wheth- 
e  matter  contained  in  s  newspaper 
■<!  by  defendant  was  obscene,  lewd, 
■ions,  or  indecent  held  property 
itted  to  the  jury  by  instructions 
i   were   free   from   prejudicial   er- 

Botsford  v.  U.  S.  (1914)  215  Fed. 

i  obnoiioos  character  of  the  writ- 
s  s  question  of  fact  for  the  jury, 
lot  of  law  for  the  court,  U.  3.  t. 
!  (C.  C.  1889)  38  Fed.  328. 
!  question  whether  or  not  a  par- 
it  publication  is  obscene,  lewd,  or 
-ious  is  for  the  jury,  under  iostruc- 

from  the  court  as  to  the  meaning 
e  words.  U.  S.  v.  Clarke  (D.  C. 
i  38  Fed.  500. 

)u;h  a  defendant,  under  Indictment 
ending  obscene  matter  through  the 
,  is  not  entitled,  as  under  the  Eng- 
iractice,  to  take  the  opinion  of  the 

by  demurrer  whether  the  matter 
>rth  was  or  waa  not  obscene,  it  is 
■i  for  the  court  to  construe  the 
sent,  and  decide  whether  a  vcr- 
.'stabliahiag  its  obscenity  would  be 
side  as  against  evidence  and  rea- 

U.  S.  v.  Smith   (D.  G.  1891)   40 


if  properly  raised,  to  determine  wh 
er  the  matter  can  by  any  reason 
judgment  be  held  within  the  statute. 
S.  v.  Journal  Co.  (D.  0.  1912)  197  1 
415. 

39.  Sentence  and  punishment.— 
also,  |  10512,  post. . 

B.  8.  |  3893,  as  amended  by  Act  S 
2C,  1888,  {  2  (embodied  herein),  w. 
fixes  the  punishment  for  depositing 

mails  at  a  fine  of  not  more  than  $5,< 
or  imprisonment  at  hard  labor  for 
more  than  five  years,  or  both,  is  no 
violation  of  the  eighth  constitute 
amendment,  as  imposing  or  authori: 
an  excessive  fine  or  a  cruel  and 
usual  punishment.  Rinker  v.  U. 
(1907)  151  Fed.  755,  81  C.  C.  A.  37 
Where  a  person  convicted  of  mai 
obscene  papers  is  sent  to  the  peni 
tiary,  a  failure  to  sentence  him  to  t 
labor,  as  required  by  R.  S.  |  3893  { 
bodied  herein),  is  a  fatal  error, 
which  the  judgment  will  be  rever. 
Herman  v.  U.  S.  (C.  C.  1892)  50  I 
921. 


i  prosecution  for  mailing  an  al- 
nonmailable  letter,  whether  the 
was   filthy,   within   the   ordinary 

tance  of  that  term  as  used  in  Pen. 

.  |  211,  held  for  the  jury.     U.  8.  v. 

isey  (D.  C.  1911)  188  Fed.  450. 

a  prosecution   under  this   section* 

jailing   nonmailable   matter,   there 

ireliminary  question  for  the  court, 


Cited  without  definite  appllcal 
Palliser  v.  U.  8.  (1890)  10  Sup. 
1034,  1087,  136  U.  S.  257,  34  L. 
514;  Glasgow  v.  Moyer  (1912)  32  I 
Ct.  753.  755,  225  U.  8.  420,  56  L. 
1147;  McNiel  v.  U.  S.  (1907)  150  1 
82,  80  C.  C.  A.  36;  Barnea  v.  U. 
(1909)  166  Fed.  113,  92  C.  C.  A. 
Same  v.  Lyons  (1911)  187  Fed.  ( 
110  C.  C.  A.  15;  U.  S,  v.  Whittier 
C.  1882)  13  Fed.  534;  U.  S.  v.  H 
ris  (C.  0.  1884)  18  Fed.  900;  In 
Christian  (C.  G.  1897)  82  Fed.  : 
202;  U.  S.  v.  Janes  (D.  C.  1896) 
Fed.  543;  U.  S.  v.  Booker  (D.  C.  18 
98  Fed.  291.  294;  U.  S.  v.  Brenih 
(D.  C.  1913)  208  Fed.  492. 

382.  (Crim.  Code,  §  212.)     Libelous  and  indecent  matter 

wrappers  or  envelopes;  punishment  for  mailing. 

1  matter  otherwise  mailable  by  law,  upon  the  envelope  or  o 

cover  or  wrapper  of  which,  or  any  postal  card  upon  whi 
delineations,  epithets,  terms,  or  language  of  an  indecent,  le^ 
vious,  obscene,  libelous,  scurrilous,  defamatory,  or  thr eaten i 
acter,  or  calculated  by  the  terms  or  manner  or  style  of  display  a 
jusly  intended  to  reflect  injuriously  upoh  the   character  or  c 

of  another,  may  be  written  or  printed  or  otherwise  impressed 
rent,  are  hereby  declared  nonmailable  matter,  and  shall  not 
eyed  in  the  mails  nor  delivered  from  any  post-office  nor  by  z 
r  carrier,  and  shall  be  withdrawn  from  the  mails  under  such  ref 
ns  as  the  Postmaster-General  shall  prescribe.  Whoever  si 
singly  deposit  or  cause  to  be  deposited,  for  mailing  or  delive 
fling  declared  by  this  section  to  be  nonmailable  matter,  or  si 
singly  take  the  same  or  cause  the  same  to  be  taken  from  the  m) 
he  purpose  of  circulating  or  disposing  of  or  aiding  in  the  circu 
or  disposition  of  the  same,  shall  be  fined  not  more  than  five  thi 

dollars,  or  imprisoned  not  more  than  five  years,  or  both. 
Act  June  18,  1888,  c.  394,  |  2,  25  Stat.  187,  as  amended,  Act  Sept  26,  It 

1039,  f  1,  25  Stat.  496.    Act  March  4,  1909,  c.  321,  §  212,  35  Stat.  1129. 
Notes  of  Decision* 
institutional!  ty.  1.    Exclusion     of     nonmailable     matter 

Jcct   at   amendment  changing  penal-  postmaster  general, 

ilea.  4.    FalBity  of  language  and  malice, 
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S.    Hatter  printed.  stamped,  or  delineated 

on  cover  or  wrapper  Id  general. 
B.    "Outside  cover"  of  publication. 
1.    Newspaper  without   wrapper. 
8.    Printing  oiler  of  reward  lor  fugitive  on 

1.    Writing  anODVjnoui,  scurrilous  letter. 

11.  Paper  Issued  by  collection  agency. 

11.  Postal  card*. 

II.  Indictment. 

14.  Bhidence. 

1.  Constitutionality.— Act  Sept  29, 
1888,  c.  1039,  25  Stat  496,  forbidding 
deposit  in  the  mails  of  anything  upon 
the  exposed  mrface  of  which  appears 
language  scurrilous,  defamatory,  threat- 
ening, or  calculated  and  obviously  in- 
tended to  reflect  injuriously  on  the 
character  or  conduct  of  others,  is  not 
objectionable  aa  denying  or  abridging 
freedom  of  speech.  Warren  r.  IJ.  S. 
(1910)  183  Fed.  718,  106  C.  C.  A.  156, 
33  L.  R.  A.  (N.  S.)  800. 

2.  Elf  wit  of  amendment  changing  pen- 
alties.-Act  Sept.  26,  1888,  amending 
section  2  of  the  act  of  June  18,  1888, 
relating  to  nonmailable  matter,  chang- 
es all  former  penalties  provided  for 
that  offense;  and  as  the  law  of  Sept 
26,  1888,  haa  no  aaving  clause  relating 
to  offenses  arising  under  the  said  sec- 
ond section,  offenses  committed  prior  to 
Sept  26,  1888,  cannot  be  punished  un- 
der the  present  law.  U.  S.  v.  Barber 
(D,  C.  1888)  37  Fed.  65. 

3.  Exclusion  of  nonmailable  matter 
by  postmaster  general.— Tbis  section 
vests  the  postmaster  general  with  au- 
thority to  determine  what  matter  is 
nonmailable  thereunder;  and  the  courts 
cannot  review  his  action  in  that  regard 
unless  he  acts  maliciously  or  fraudu- 
lently or  exceeds  bis  authority.  Hence, 
in  a  suit  to  compel  a  postmaster  to  ac- 
cept for  transmission  through  the  mails 
matter  inclosed  in  certain  envelopes,  an 
answer  setting  up  as  a  defense  an  or- 
der from  the  postmaster  general  direct- 
ing the  defendant  to  decline  to  accept 
such  envelopes,  on  the  ground  that  they 
contained  matter  printed  thereon  which 
rendered  them  nonmailable  under  the 
statute,  is  not  evasive,  but  is  respon- 
sive to  the  bill;  it  being  the  defend- 
ant's duty  to  obey  such  order.  Davis  v. 
Brown  (C.  C.  1900)  103  Fed.  909. 

4.  Falsity  of  language  and  malice,— 
In  a  prosecution  for  sending  nonmaila- 
ble matter  through  the  mail,  in  viola- 
tion of  Act  Sept  26,  1888,  c.  1039,  25 
Stat  496,  It  is  not  material  whether  the 
objectionable  language  is  true  or  false, 
or  whether  accused  was  actuated  by 
public  spirit  or  private  malice.  Warren 
r.  U.  S.  (1910)  183  Fed.  718,  106  O.  C. 
A.  156,  33  L.  R.  A.  (N.  S.)  800. 

5.  Matter  printed,  stamped,  or  deline- 
ated on  cover  or  wrapper  in  general.— 
A  letter  in  which  the  person  to  whom 
it  is  addressed  is  celled  "a  sou  of  a 
bitch,"  inclosed  in  a  sealed  envelope, 
does  not  render  the  sender  liable,  un- 
der R.   S.  §  3893,  as  amended  by  Act 

(12782) 


Sept  26,  1888  (ante,  f  10381),  pro 
hibiting  the  mailing  of  matter  "upon  th 
envelope  or  outside  cover  of  which,  o 
any  postal-card  upon  which,  are  an 
delineation,  epithets,  terms,  or  lar. 
guage"  of  an  indecent  libelous,  or  de 
famatory  character,  etc.  U.  S.  v.  Dm 
ant  (D.  C.  1891)  46  Fed.  763. 

The  word  "notorious,"  when  writte 
on  the  outside  of  a  letter,  after  th 
name  of  the  person  addressed,  as  fpl 
lows,  "Room  32,  Pease  House,  Fror. 
St,  City,  The  Notorious,"  is  not  "ol 
vioualy  intended  to  reflect  injurious] 
on  the  character  or  conduct  of  anott 
er,"  and  the  mailing  of  such  letter  : 
therefore  not  within  the  prohibition  < 
the  statute.  U.  S.  v.  Jarvis  (D.  < 
1894)  59  Fed.  357. 

Sending  through  the  mails  a  packai 
or  letter  on  the  cover  or  wrapper  I 
which  or  a  postal  card  on  which  : 
written,  printed,  stamped,  or  delineate 
any  libelous  or  defamatory  matter  : 
within  the  prohibition  of  this  sectioi 
U.  S.  v.  Nathan  (D.  a  1894)  61  Fe. 
936,  937. 

A  publication  constituting  a  eeditioi 
libel  and  counseling  murder,  arson,  rio 
and  treason  would  .come  within  tl 
terms  of  this  section  as  being  "libe 
ous,"  "scurrilous,"  "defamatory,"  ar 
"threatening,"  if  the  matter  were  prin 
ed  on  its  cover  or  wrapper.  (1908)  i 
Op.  Atty.  Gen.  555. 

6.  "Outside  cover"  of  publication 
When  the  outside  pages  of  a  publio 
tion,  though  of  the  same  color  as  tl 
rest  of  the  publication,  overspread  < 
overlay  the  publication,  such  pages  mi 
be  considered  the  "outside  cover,"  ■ 
the   publication,   within   Act   Sept   2 

*1888.  D.  S.  v.  Burnell  (D.  G.  189 
76  Fed.  824. 

7.  Newspaper  without  wrapper. — A 
Sept  26,  1888,  prohibiting  the  meilii 
of  matter  on  the  outside  cover  or  wra' 
per  containing  language  "calculated  I 
ita  terms  *  *  *  and  obviously  i 
tended  to  reflect  injuriously  upon  tl 
character  or  conduct  of  another,"  do 
not  apply  to  a  printed  paper  containii 
such  language,  which  is  not  inclosed 
a  wrapper,  but  which  in  merely  folde 
and  the  postage  stamps  placed  on  tl 
paper  itself.  TJ.  S.  v.  Gee  (D.  C.  189" 
46  Fed.  194. 

A  newspaper  without  a  wrapper,  t 
address  being  written  on  tbe  paper  I 
self,  though  containing  scurrilous  a 
defamatory  matter,  marked  with  hi 
pencil  and  so  folded  as  to  expose  t 
same,  is  not  nonmailable  matter,  wit 
in  this  section.  U.  S.  v.  Higgins  ( 
C.  1912)  194  Fed.  539. 

8.  Printing  offer  of  reward  for  faf 
tlve  on  envelope. — Where  accused  d 
posited  in  the  poet  office  a  stamped  e 
velope,  on  the  face  of  which  was  prii 
ed  in  large  red  letters,  "{1,000  Rewa 
will  be  paid  to  any  person  who  kldna 
Ex.  Gov.  Taylor  and  returns  him' 
Kentucky  authorities,"  such  depo 
constituted  a  violation  of  Act  Sept  1 
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1039,  25  Stat  486,  making  it 
it*  for  any  person  to  mail  an 
on  the  outside  of  which  ia 
iny  scurrilous,  defamatory,  or 

ng  language  calculated  and  ob- 
in tended  to  reflect  injuriously 
baraeter  or  conduct  of  another. 
v.  U.  S.  (1910)  183  Fed.  718, 
X  A.  156,  33  L.  B.  A.  (N.  S.) 


v.  Brown  (C. 


Itlng  aronymou*,  snarrllous 
ia  aectioD  did  not  Include  a 
ace   a  showing   that  defendant 
j»d    pablished 

in  tiff   bad   "wl__.._ 

which  were  scurrilous,  and  that 
"a  state  prison  offense"  with- 
oquiom   or  innuendo,   does   not 

to  a  charge  that  plaintiff  bad 
ed  a  crime  against  this  section. 
j  v.  Bffler  (1302)  118  Fed.  281, 

C.  C.  A.  355. 

■anlng  letters.— Mailing  a  let- 
osed  in  an  envelope,  on  which 
■da  "Excelsior  Collection  Agen- 

printed  in  very  large,  full-faced, 
letters,  which  occupy  more  than 
?  envelope,  and  are  ao  placed  a* 
ntirely  separate  from  the  direc- 

return  to  the  sender,  la  a  vio- 
,f  25  Stat  406,  c.   1039,  which 

mailing  any  envelope  on  which 
i  any  delineation,  epithet,  or  lan- 
calculated   and   Intended    by   ita 

manner,  or  style  of  display  to 
injuriously  on  the  chi 
:  of  another.  Q 
))  43  Fed.  135. 
editor  deposited  in  the  mail  let- 
idosed  in  envelopes  directed  to 
ir,  on  one  of  which  was  indors- 
'arry   me   back   in   doe   time    to 

the  Regulator,  for  publication. 
>uth     Washington,     Minneapolis, 

Persons  who  want  ua  to  collect 
3esd  Beats  should  send  their  ac- 

to  32  Washington  avenue  south, 
lpolis.  Minn.     Send  five  cents  to 

postage  for  a  lsrge  letter  to  the 
;"  and  on  another:  "Return  in 
,b  to ,  the  Collector  of  Bad 

32  Washington  Av.  S.,  Minne- 
,  Minn.    I  am  looking  for  an  Old 

The   Dead-Beat   Collector   hires 

look  them  up."  He  also  mailed 
tal  card  addressed  to  the  debtor, 
ning  the  following  writing:  "Sir: 
lering  bow  near  you  can  came  to 
bill,  I  have  decided  to  post   yon 

Dead-Beat  lists  I  know  of  in  the 
and  have  accordingly  given  the 
:nt    agencies   a   chance    at   you." 

that  the  creditor  was  not  liable 
•oaecutiou    under    R.    S.    f    3893, 

f  10381,  as  amended,  making  it 
rense  for  any  person  to  deposit  in 
nil  any  "letter  upon  the  envelope 
nich.  or  postal  card  upon  which, 
eut.  lewd,  obscene,  or  lascivious 
;»tions,  epithets,  terms,  or  lan- 
!  may  be  written  or  printed."     E* 

Doran  (D.  C.  1887)  32  Fed.  76. 
t  sending   by   a  collection   agency 


of  dunning  letters  wdosed  in  black 
envelopes,  addressed  Id  white  letters, 
the  purpose  of  which  was  universally 
known  to  the  post-ofl)ce  employes,  was 
a  "delineation,"  within  Act  Sept  26, 
1888.  in  relation  to  nonmailable  mat- 
ter^ V  8.  v.  Dodge  (D.  C.  1895)  70 
Fed.  235. 

Act   Sept.   26,   1888,   prohibiting   the 
sending  through  the  mails  of  envelopes 
bearing  any  language  of  a  defamatory 
or  threatening  character,  or  calculated, 
by  its  terms  or  manner  of  display,  and 
obviously  intended,  to  reflect  injurious- 
charging       |y   upon   another,  does   not   forbid   the 
anonymous      sending  of  a  respectful  dunning  letter 
in  an  unsealed  envelope,  on  which  are 
printed    the    words.    "Mercantile    Pro- 


lR.  „™  and  Collection  Bureau,"  in  dis- 
play letters  of  "10  points,  or  long 
primer  French  Clarendon,  type.  In 
re  Barber  (D.  C.  1896)   75  Fed.  980. 

II.  Paper  Issued  by  collection  agen- 
cy.—A  paper  issued  by  a  collection 
agency  contained  on  ita  first  page  a 
motto  showing  that  its  purpose  was  to 
collect  debts,  and  a  large  part  of  the 
paper  contained  notices  warning  the 
public  against  persons  alleged  to  have 
failed  to  pay  their  debts,  or  asking  for 
information  as  to  such  persons.  It  ap- 
peared that,  when  an  account  was  sent 
to  the  agency  for  collection,  the  alleg- 
ed debtor  was  notified  that,  if  not  paid, 
the  account  would  be  advertised  in 
such  paper  as  being  for  sale,  and  the 
paper  contained  many  such  advertise- 
ments. Held  that,  the  object  appear- 
ing- to  be  to  coerce  payment  of  money 
the  notices  published  were  "calculated 
by  the  terms  •  •  -  and  obviously 
intended  to  reflect  injuriously  upon  the 
character  or  conduct  of  another,"  with- 
in the  meaning  of  Act  Sept.  26,  1888. 
U.  S.  v.  Burnell  (D.  C.  1896)  75  Fed. 
824. 

12.  Postal  cards.— The  msiling  of  a 
postal  card  concerning  a  business 
transaction,  about  which  the  writer 
was  in  an  angry  temper,  which  con- 
tained words  ordinarily  called  profane, 
and  expressions  too  vulgar  for  quota- 
tion by  the  court,  the  indecency  of 
which  whs  disguised  by  the  use  of  an 
initisl  letter,  slang  worda  reflecting  on 
the  character  and  conduct  of  the  ad- 
dressee, and  a  political  epithet  intended 
to  be  defamatory,  is  a  violation  of  Acts 
June  18,  and  Sept.  26,  1SS8,  prohibit- 
ing the  mailing  of  postal  cards  of  an 
indecent,  scurrilous,  or  defamatory 
character.  TJ.  S.  v.  Davis  (C.  C.  1889) 
38  Fed.  326. 

The  mailing  of  a  postal  card  contain- 
ing words  imputing  illicit  intercourse 
to  third  persons,  but  no  epithet  in  the 
form  of  a  substantive  or  adjective,  is 
an  offense  under  B.  S.  §  3893,  ante,  | 
10381,  punishing  the  mailing  of  postal 
cards  containing  "indecent  or  scurri- 
lous epithets."  U.  S.  v.  Prstt  (D.  C. 
187D)  Fed.  Cas.  No.  16.0S2. 
A  postal  card  demanding  payment  of 
(13783) 
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a  debt,  and  stating  tbst  "if  it  ii  not 
paid  at  once  we  shall  place  the  same 
with  our  lawyer  (or  collection,"  is  non- 
mailable matter,  within  25  Stat.  496, 
prohibiting  the  mailing  of  a  postal 
card,  envelope,  or  wrapper,  the  out- 
side of  which  contains  language  of  a 
"threatening  character,"  or  language 
"calculated  •  •  *  and  obviously  in- 
tended to  reflect  injuriously  upon  the 
character,  or  conduct"  of  the  person  to 
whom  it  is  addressed.  IT.  S.  v.  ISayle 
(D.  C.  1888)  40  Fed.  664,  6  L.  R.  A. 
742. 

A  postal  card  containing  the  words, 
"Please  call  and  settle  account,  which 
is  long  past  due,  and  for  which  our 
collector  has  called  several  times,  and 
oblige,"  is  not  within  the  prohibition, 
as  the  language  cannot  be  said  to  be 
threatening  or  offensive  to  the  person 
addressed,  or  such  as  to  attract  public 
notice.     Id. 

A  poetal  card  containing  a  notice 
that  rent  was  due  and  unpaid,  and,  if 
not  paid  by  a  certain  date,  that  the 
"matter  would  be  placed  in  the  hands 
of  an  officer,"  does  not  come  within  the 
prohibition  of  the  act  of  September, 
1888,  declaring  nonmailable  any  postal 
card  of  a  "threatening  character,"  and 
"obviously  intended,"  from  its  "terms, 
manner,  and  style  of  display,  to  reflect 
injuriously  upon  the  character  of  an- 
other." U.  8.  v.  Elliott  (D.  C.  1802) 
51  Fed.  807. 

Postal  cards  containing  such  allega- 
tions as  "You  have  promised,  and  do 
not  perform,"  and,  "I  aee,  very  plainly, 
you  do  not  intend  to  pay  any  attention 
to  my  letters,  or  your  agreements," 
are  nonmailable  matter,  within  25  Stat. 
496,  prohibiting  the  mailing  of  a  postal 
card,  which  contains  language  obvious- 
ly intended  to  reflect  injuriously  on  the 
character  or  conduct  of  the  person  to 


whom  it  is  addressed.  U.  8.  v.  Si 
mons   (D.  G.   1894)   61   Fed.  640. 

A  postal  card  sent  by  a  creditor 
bia  debtor,  demanding  payment  of 
note,  and  adding:  "You  have  bi 
fighting  time  all  along.  '  *  '  I  v 
garnishee  and  foreclose.  But  I  dial 
to  do  this  if  you  will  only  be  b 
white,"— is  nonmailable,  within  ; 
Sept.  26.  18S8.  U.  S.  v.  Smith  (D. 
1890)  69  Fed.  671. 

A  postal  card  reading:  "It  is  w 
regret  that  I  once  more  ask  yon 
take  your  choice.  I  will  vindicate  n 
self  if  I  live.  The  truth  and  the  wh 
truth  must  come  out," — contains  1; 
guage  of  a  "threatening"  charact 
within  the  meaning  of  the  Vnl 
States  postal  laws.  Griffin  v.  Pe 
broke  (1876)  2  Mo.  App.  Rep'r,  9 
64  Mo.  App.  263. 

13.  Indictment,-  -Separate  counts 
an  indictment,  charging  with  resp 
to  the  same  package  a  violation  of  in 
this  and  the  preceding  section,  in  tl 
the  outside  cover  or  wrapper  display 
matter  nonmailable  under  this  sect 
and  its  contents  under  the  preced 
section,  held  not  repugnant.  Botsf< 
y.  U.  8.  (C.  C.  A.  1914)  215  Fed.  5 

The  rule  which  requires  a  sett 
out  of  an  entire  Instrument  or  its  t. 
or  in  an  indictment  in  the  fede 
courts  is  limited  mainly,  if  not  who) 
to  cases  of  forgery,  counterfeiting,  ■ 
sending  threatening  letters.  I.T.  S. 
Heinz*   (C.  C.  1908)   181  Fed.  425. 


14.  Evidence.— Extraneous  evider 
is  not  admissible  to  show  that  the  Ii 
guage  of  a  postal  card,  on  its  ft 

threatening  or  abusive,  was  not  so 
tended  by  the  sender,  or  so  understo 
by  the  sendee.  Griffin  v.  Pembrc 
(1876)  2  Mo.  App.  Rep'r,  980,  64  J 
App.  203. 

§  10383.  (Crim.  Code,  §  213.)  Lottery,  gift  enterprise,  etc.,  ci 
culars,  etc.,  not  mailable;  punishment  for;  place  of  trial. 
No  letter,  package,  postal  card,  or  circular  concerning  any  k 
tery,  gift  enterprise,  or  similar  scheme  offering  prizes  dependent 
whole  or  in  part  upon  lot  or  chance ;  and  no  lottery  ticket  or  p3 
thereof,  or  paper,  certificate,  or  instrument  purporting  to  be  or  to  re 
resent  a  ticket,  chance,  share,  or  interest  in  or  dependent  upon  I 
event  of  a  lottery,  gift  enterprise,  or  similar  scheme  offering  priz 
dependent  in  whole  or  in  part  upon  lot  or  chance;  and  no  check,  dra 
bill,  money,  postal  note,  or  money  order,  for  the  purchase  of  any  tick 
or  part  thereof,  or  of  any  share  or  chance  in  any  such  lottery,  gift  e 
terprise,  or  scheme;  and  no  newspaper,  circular,  pamphlet,  or  public 
tion  of  any  kind  containing  any  advertisement  of  any  lottery,  gift  e 
terprise,  or  scheme  of  any  kind  offering  prizes  dependent  in  whole 
in  part  upon  lot  or  chance,  or  containing  any  list  of  the  prizes  drav 
or  awarded  by  means  of  any  such  lottery,  gift  enterprise,  or  scheir 
whether  said  list  contains  any  part  or  all  of  such  prizes,  shall  be  d 
posited  in  or  carried  by  the  mails  of  the  United  States,  or  be  deliver 
by  any  postmaster  or  letter  carrier.  Whoever  shall  knowingly  depo: 
or  cause  to  be  deposited,  or  shall  knowingly  send  or  cause  to  be  sei 
anything  to  be  conveyed  or  delivered  by  mail  in  violation  of  the  pr 
visions  of  this  section,  or  shall  knowingly  deliver  or  cause  to  be  d 
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■d  by  mail  anything  herein  forbidden  to  be  carried  by  mail,  shall 
led  not  more  than  one  thousand  dollars,  or  imprisoned  not  more 
two  years,  or  both ;  and  for  any  subsequent  offense  shall  be  im- 
ned  not  more  than  five  years.  Any  person  violating  any  provi- 
of  this  section  may  be  tried  and  punished  either  in  the  district 
lich  the  unlawful  matter  or  publication  was  mailed,  or  to  which  ' 
s  carried  by  mail  for  delivery  according  to  the  direction  thereon, 
which  it  was  caused  to  be  delivered  by  mail  to  the  person  to 
1  it  was  addressed. 

■L.  S.  |  3894,  as  amended,  Act  July  12,  1876,  c.  186,  ^  2,  19  Stat  90,  and 
1  Sept.  19,  1890,  c.  908,  I  1,  26  Btat.  465.  Act  March  2,  1895,  c  191,  28 
it.  963.    Act  March  4,  1909,  c.  321,  {  213,  35  Stat.  1129. 

Note*  of  Decisions 

Ad  act  prohibiting  the  carrying  in 
the  mail  of  letter!  or  circulars  con- 
cerning lotteries,  and  punishing  as  a 
crime  the  sending  of  aucb  matter 
through  the  mails,  is  not  unconstitu- 
tional. In  re  Jackaon  (C.  C.  1877) 
Fed.  Cas.  No.  7,124. 

Violations  of  R.  S.  |  3894  (embodied 
herein),  by  depositing  lottery  circulars 
in  the  mail,  or  by  sending  them  by 
mail,  are  complete  without  transmis- 
sion or  delivery  of  such  matter,  and  an 
indictment  therefor  can  be  tried  only 
in  the  district  in  which  the  matter  is 
mailed;  and  ao  much  of  that  section 
aa,  amended  by  Act  Sept.  19,  1890, 
provides  for  the  trial  of  those  offenses 
in  another  district,  to  which  such  mat- 
ter is  carried  by  mail  for  delivery,  con- 
flicts with  Const,  art  3,  |  2,  and  also 
with  the  sixth  amendment  But  the 
offense  of  causing  the  prohibited  mat- 
ter to  be  delivered  by  mail,  not  being 
complete  until  such  delivery,  may  be 
tried  and  punished  in  the  district  in 
which  delivery  is  made.  U.  S.  v.  Con- 
rad (C.  C.  1894)  59  Fed.  458,  explain- 
ing Horner  v.  U.  S.  (1892)  12  Sup.  Ct. 
521',  143  U.  S.  570,  36  L.  Ed.  266. 

The  acts  of  September  29,  1890  (26 
Stat  406),  and  March  2,  1895  (28 
Stat.  964),  for  the  suppression  of  lot- 
teries, are  constitutional  and  empower 
the  Postmaster  General  to  deny  all 
mail  facilities  to  those  engaged  in  any 
of  the  classes  of  business  described 
therein,  (1896)  21  Op.  Atty.  Qen.  313, 
814. 

2.  Statute  as  superseding  R.  S.  | 
3894.— Thin  section  held  to  supersede 
R.  S.  f  3894.  U.  S.  v.  Ridgway  (D.  C. 
1912)   199  Fed.  286. 

3.  Construction  of  statute  In  gener- 
al,—Act  March  2,  1889,  c.  393,  |  2, 
making  it  a  criminal  offense  to  use  the 
United  States  mails  in  carrying  on  or 
promoting  any  unlawful  business  under 
a  false,  fictitious,  or  assumed  name, 
and  R.  S.  g  3894,  as  amended  by  Act 
Sept.  19,  1890  (embodied  herein),  for- 
bidding the  use  of  the  moils  in  carry- 
ing on  or  promoting  the  lottery  busi- 
ness, construed  in  pari  materia,  plainly 
show  the  intent  of  congress  to  make 
the  use  of  the  mails  to  carry  on  or 
promote  the  lottery  business  under  an 
assumed     name     a     criminal     offense. 


nlng  of  words  "depend 
or  the  word  "concern 


to  Increase  newspaper  clrcula- 
bnsiness    relating    to    bonds, 


e  ot  bonds  not  prohibited  by  state 

tldent   Insurance   scheme. 

a  ot  malls  to  further  "schemes  de 
lied  tor  tbe  purpose  of  obtaining 
uney  or  property  under  false  pre- 


i  10407,  post,  and  notes  there- 
See,  also,  notes  under  j  7412, 

onstitutlonallty  and  validity.- 
statute  was  held  constitutional. 
rte  Jackaon  (1877)  96  U.  B.  727, 
4  L.  Ed.  877. 

stitutionality,  see  notes  under 
.  art,  1,  I  8  (7),  and  Amendment 
t  parte  Rapier  (1892)  12  Sup.  Ct 
43  TJ.  S.  110,  86  L.  Ed.  93. 
dity  of  act.  see  notes  under  Hi 
Rapier  (1892)  12  Sup.  Ct.  874, 
I.  S.  110,  36  L.  Ed.  93:  Horner 
S.  (1892)  12  Sup.  Ct.  522,  620, 
I.  S.  570,  36  h.  Ed.  266. 
LOU.S.Cow.  '16-800 
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MacDaniel  v.  U.  8.  (1898)  87  Fed. 
324,  30  C.  C.  A.  670,  certiorari  denied 
(1898)  19  Sup.  Ct.  885,  171  U.  8.  680, 
43  L.  Ed.  1179. 

This  act  is  not  only  in  derogation  of 
the  common  law,  but  is  penal  in  its 
character,  and  should  therefore  receive 
a  strict  construction.  Commerford  v. 
Thompson  (G.  C.  1880)  1  Fed.  417, 
420. 

This  section  must  be  construed,  not 
according  to  its  literal  terms,  but  with 
reference  to  the  evil  to  which  congress 
was  addressing  itself,  and  the  remedy 
it  intended  to  provide  for  the  suppres- 
sion of  that  evil.  1*.  8.  v.  Mason  (G. 
C.  1884)   22  Fed.  707. 

4.  Former  statute  m  applying  only 
to  promotion  ol  lottery  schunes^-K.  8. 
f  5480,  and  its  amendments  (post,  f 
10385)  are  general  in  character,  and 
make  the  nee  of  the  mails  for  promot- 
ing schemes  to  defraud  a  criminal  of- 

'  fense.  R.  S.  i  3894,  as  amended  (em- 
bodied herein),  is  specific  and  applies 
only  to  the  promotion  of  lottery  scheme* 
by  tbe  use  of  the  mails.  U.  S.  v.  Sauer 
(D.  C.  1898)  88  Fed.  249. 

5.  Meaning  of  "circular"  and  "letter." 
—The  word  "circular"  iu  this  section 
obviously  refers  to  circulars  sent  out 
by  lottery  companies  to  advertise  their 
schemes,  and  the  word  "letter"  used  in 
connection  with  it,  under  the  rule  of 
ejusdem  generis,  Imports  letters  of  a 
similar  character  and  mailed  for  a  like 
purpose.  Commerford  v.  Thompson  (C. 
C.  1880)   1   Fed.  417,  420. 

6.  Meaning  of  words  "dependent  oa 
lot  or  chanoo."— See  notes  poBt. 

If  the  condition  upon  whi;h  a  prize 
ma;  be  received  depends  solely  upon 
the  ability  of  the  beneficiary  to  per- 
form tbat  condition,  tben  it  docs  not 
depend  upon  "lot  or  chance,"  in  any 
legal  sense.  (1900)  23  Op.  Atty.  Gen. 
200. 

To  constitute  "lot  or  chance,"  in  a 
legal  sense,  tbe  condition  upon  which 
the  prize  is  to  be  received  must  depend 
for  its  performance  entirely  upon  oth- 
ers over  whom  and  whose  action  tbe 
beneficiary  has.  no  control.     Id. 

Opinion  of  August  31.  1900  ([1900]  23 
Op.  Atty.  Gen.  200),  commented  on  and 
distinguished.     Id. 

Tbe  words  "dependent  upon  lot  or 
chance."  as  used  in  R.  S.  |  3804,  aa 
amended  by  Act  Sept.  10.  1890  (em- 
.  bodied  herein),  exclude  estimates  which 
are  based  upon  mental  calculation,  even 
though  tbe  factors  which  enter  into 
such  calculation  may  be  uncertain  and 
matter  of  conjecture.  (1901)  23  Op. 
Atty.  Gen.  492,  reaffirming  opinions  of 
October  31,  1890  ([1890]  19  Op.  079). 
and  of  September  4,  1900  ([1900]  23 
Op.  207). 

7.  Use  of  the  word  "concerning."— 
It  is  obvious  that  tbe  word  "concern- 
ing" in  R.  S.  |  3894  (embodied  here- 
in), was  not  intended  to  be  used  in  its 


broadest  sense,  "pertaining  to  or  reli 
tive  to,"  aa  such  construction  woul 
include  every  letter  of  which  the  entei 
prises  mentioned  were  wholly  or  in  pai 
the  subject.  Commerford  v.  Thompso 
(C.  C.  1880)  1  Fed.  417,  420. 

8.  What  ooastitata*  lottery  la  get 
oral. — An  advertisement  for  the  givii 
away  of  a  piano  and  a  reduction  in  tt 
price  of  two  other  pianos  to  tbe  fin 
persons  forwarding  the  neatest  solutic 
of  a  ]5-B(]uare  puzzle  held  not  a  lo 
tery,  gift  enterprise,  or  similar  schen 
dependent  in  whole  or  in  part  on  1 
or  chance,  within  this  section,  prohlbi 
ing  the  use  of  the  mails  for  the  fnrthe 
ance  of  lottery  schemes,  etc.  East  mi 
v.  Armstrong- By  rd  Music  Go.  (1914 
212  Fed.  662,  129  C.  C.  A.  198,  52  ] 
R.  A.   (N.  8.)  108. 

The  three  necessary  elements  of 
"lottery"  are  the  furnishing  of  a  coi 
aideratioD,  the  offering  of  a  prize,,  hi 
the  distribution  of  the  prize  by  chain 
rather  than  entirely  upon  a  basis  < 
merit.  Brooklyn  Daily  Eagle  v.  Voo 
hies  (C.  C.  1910)   181  Fed.  579. 

The  word  "lottery"  embraces  the  el 
ments  of  procuring  through  lot  < 
chance,  by  the  investment  of  money  ■ 
something  of  value,  Borne  great 
amount  of  money  or  thing  of  value.  1 
S.  t.  Wallis   (D.  C.  1893)  58  Fed.  94 

A  bond  investment  scheme,  accor 
ing  to  which  only  a  limited  few.  wl 
are  determined  by  the  order  in  wblc 
their  applications  are  received,  are  ce 
tain  to  receive  a  return,  and  tbe  re 
are  dependent  (or  any  return,  and  f> 
tbe  time  thereof,  upon  tbe  probabili 
tbat  the  great  majority  will  permit  the 
bonds  to  lapse,  in  a  scheme  in  whi< 
the  prize  is  dependent  on  chance,  ai 
constitutes  a  "lottery,"  which  it  is  crir. 
inal  to  advertise  through  tbe  mails.  " 
8.  v.  McDonald  (D.  a  1S93)  59  F« 
663. 

To  constitute  a  lottery  there  must  I 
a  consideration,  chance,  and  prize. 
person  must  pay  something  for  tbe  o 
portunity  to  try  for  a  prize  by  cban 
or  lottery.  D.  S.  v.  Purris  (D.  ■ 
1912)  195  Fed.  618. 

A  circular  of  the  World's  Dispense 
Medical  Association,  contemplating  tl 
sale  of  100.000  copies  of  a  certain  bo- 
at $1.50  per  copy,  and  proposing  to  di 
tribute  among  the  purchasers  a  lar 
amount  out  of  the  proceeds  of  bui 
sale  in  sums  ranging  from  25  cents 
$6,000  per  each  purchaser,  held  to  1 
unmailable  matter,  it  being  manifest 
a  device  to  deceive  and  defraud  tl 
public.    (1883)  17  Op.  Atty.  Gen.  62 

A  pamphlet  and  papers  accompan 
ing  it  considered,  and  determined 
be  matter  that  should  be  excluded  fro 
the  mails,  as  containing  an  sdvertis 
mem  of  a  lottery,  in  violation  of  R. 
f  3894  (embodied  herein).  (1881)  : 
Op.  Atty.  Gen.  203. 

An  advertisement  containing  a  pictu 
and  description  of  a  slot  machine  wi 
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which  revolves  and  indicate! 
ce  the  quantity  of  articles  pur- 
is  not  a  circular  containing  any 
)i-  enterprise  offering  prizes  de- 

upon  lot  or  chance  within  the 
of  the  act  of  September  19, 
«  Stat.  465).  (1898)  22  Op. 
en.  X98. 

enterprise  or  icheine  by  which 
a  pays  for  a  chance  to  obtain 
ng  of  much  greater  value,  the 
or  failure  to  get  which  depends 
t  or  chance,  is  similar  to  a  lot- 

the  sense  in  which  that  word 
in  this  statute.  (1900)  23  Op. 
en.  200. 

Ilea*  chain  enterprise. — The 
chain  enterprise  whereby  A 
irith  B  that  upon  the  return  to 
B  of  a  card  accompanied  by  a 
sum  of  money  and  the  distri- 
iy  him  of  ten  similar  cards  ac- 
ed  by  like  requests  to  ten  oth- 
>ns,  and  upon  the  receipt  by  A 
f  the  ten  cards  accompanied  in 
Itance  by  like  sums  of  money, 
send  to  B  a  magazine  for  one 
•e,  aud  will  present  him  with 
>r  other  articles  equal  in  val- 
fty  times  the  amount  of  money 
y  sent  by  B,  comes  within  the 
ion  of  section  3894.  R.  S.  as 
i  by  Act  Sept  19,  1890  (em- 
herein) ,  which  provides  that, 
tter,  postal  card,  or  circular 
ing  any  lottery,  so-called  gift 
or  other  similar  enterprise  of- 
prizes  dependent  upon  lot  or 
or  concerning  schemes  devised 
purpose  of  obtaining  property 
alse  pretenses,  •  *  * "  shall 
ived,  transmitted,  or  delivered 
the  mails.     (1900)  23  Op.  Atty. 


■■•  of  "keno."—  The  game  of 
is  not  a  "lottery"  within  the 
!  of  the  internal  revenue  laws. 
.  Hornibrook  (a  C.  1871)  Fed. 
>.  15,390. 

■•Ming  contests.— A  guessing 
prior  to  the  presidential  election 
mber,  1904,  by  which  defendant 
to  give  $10,000  to  the  person 
lid  make  the  nearest  correct  es- 
»f  the  total  popular  vote  to  be 
-  the  office  of  President  of  the 
States,  on  November  8,  1904, 
WO  for  the  second  nearest  cor- 
imate,  persons  filing  guesses  be- 
ared to  pay  small  sums  as  a 
>tion  to  a  periodical  named  in 
;rtisement,  constituted  a  lottery 
don  of  the  federal  laws  and  also 
p.  Laws  Mich,  f  11344,  provid- 
:  every  person  who  shall  set  up 
ote  within  the  state  any  lottery 
enterprise  for  money,  or  shall 
of  any  property,  real  or  person- 
Is,  chattel s,  or  merchandise,  or 
noble  thing  by  way  of  lottery 
enterprise,  shall  be  punished,  etc. 
i.  Press  Pub.  Ass'n  (1907)  155 


Fed.  58.  85  C.  C.  A.  676,  11  L.  R.  A. 
(N.   S.)   609,   12   Ann.   Oas.  319. 

A  circular  offering  prizes  to  persons 
who  should  estimate  Dearest  to  the 
number  of  cigarettes  on  which  tax  is 
paid  during  a  certain  month,  aa  shown 
by  the  total  sales  of  stamps  by  the 
United  States  Internal  He  venue  De- 
partment during  that  month,  each  esti- 
mate to  be  accompanied  by  10  cigarette 
coupons  inclosed  in  botes  of  a  particu- 
lar brand  of  cigarettes,  is  not  a  lottery 
within  K.  S.  S  3894,  amended  by  Act 
Sept.  19,  1890  (embodied  herein),  pro- 
hibiting the  sending  of  any  lottery,  etc., 
through  the  mails.  U-  S.  v.  Roscnblum 
(C.  C.  1903)  121  Fed.  180. 

Where  a  newspaper  contained  an  ad- 
vertisement offering  in  good  faith  a 
certain  sum  of  money  to  the  sender  of 
the  first  "guess"  giving  the  correct  or 
nearest  number  of  votes  which  each  of 
two  opposing  candidates,  of  different 
political  parties,  for  a  designated  state 
office,  shall  receive  at  the  next  ensuing 
election,  the  guessing  period  to  end  with 
the  day  on  which  the  election  takes 
place,  held,  that  the  scheme  thus  adver- 
tised is  not  one  offering  a  prize  "de- 
pendent upon  lot  or  chance,"  within  the 
meaning  of  R.  S.  f  3894  as  amended  by 
Act  Sept.  19.  1890  (embodied  herein), 
and  that  the  newspaper  containing  the 
advertisement  is  not,  by  the  provisions 
of  said  section,  excluded  from  the  mail. 
(1890)  19  Op.  Atty.  Gen.  679. 

It  is  not  offering  a  prize  "dependent 
upon  lot  or  chance,"  within  the  mean- 
ing of  R.  S.  9  3894,  aa  amended  by 
Act  Sept.  19,  1890  (embodied  herein), 
for  a  corporation  to  issue  and  sell 
shares  of  stock,  agreeing  that  one- 
half  of  the  purchase  money  shall  be 
divided  into  prizes  of  different  amounts 
and  distributed  among  the  purchasers 
of  the  stock  whose  guesses  as  to  the 
majority  that  will  be  received  by  ei- 
ther presidential  nominee  shall  be  near- 
est correct.  (1900)  23  Op.  Atty.  Gen. 
207. 

The  offering  of  prizes  by  a  newspa- 
per to  those  who  make  the  nearest  es- 
timatea  of  the  number  of  paid  admis- 
sions to  the  Pan-American  Exposition 
at  Buffalo,  from  the  day  of  opening  to 
the  day  of  closing,  is  not  in  violation 
of  R.  S.  S  3894,  as  amended  by  Act  Sept. 
19,  1890  (embodied  herein).  (1901)  23 
Op.  Atty.  Gen.  492. 

The  scheme  of  the  World's  Fair  Con- 
test Company,  under  which  a  large 
number  of  cash  prizes  arc  offered  to 
the  persons  srbmitting  the  nearest  es- 
timates of  the  'otnl  number  of  paid  ad- 
missions to  the  World's  Fair  at  St. 
Louis.  Mo.,  from  its  opening  to  its 
close,  a  charge  being  made  for  the  priv- 
ilege of  submitting  each  estimate;  and 
the  scheme  of  the  National  Contest 
Company,  which  proposes  to  distrib- 
ute a  large  number  of  cosh  prizes  to 
the  persona  who  can  estimate  nearest 
to  the  popular  vote  east  for  the  win- 
ning candidate  for  the  presidency  of  the 
(12787) 
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United  States  in  1904,  a  charge  being 
made  for  each  guess,  are  in  effect  lot- 
teries under  tbe  guise  of  "guessing  con- 
tests," and  tbe  Postmaster-General  is 
authorized  under  R.  S.  i£  3829,  4041, 
ante,  ||  7411,  7573,  to  deny  the  use  of 
tbe  mails  in  furtherance  of  those 
schemes.     (1904)  25  Op.  Atty.  Gen.  286. 

To  bring  such  schemes  within  tbe  in- 
hibition of  the  statutes  it  ia  not  neces- 
sary that  the  distribution  of  the  prizes 
should  be  dependent  wholly  upon  chance, 
bat  it  is  sufficient  if  the  scheme  is  not 
a  "legitimate  business  enterprise"  and 
the  distribution  is  dependent  largely 
upon  chance.     Id. 

Opinions  of  October  SI,  1800  (19 
Op.  6T9),  of  September  4,  1000  (23 
Op.  207),  and  of  August  IS,  1001  (23 
Op.  492),  disregarded.    Id. 

12.  Schemes  to  sail  goods.— A  news- 
paper advertisement  offering  a  prize 
for  the  best  essay  on  the  name  of  a 
certain  breakfast  food  to  be  judged  by 
three  persons  named,  and  each  essay 
when  submitted  to  be  accompanied  by 
three  labels  from  packages  of  such 
food,  may  or  may  not  be  an  advertise- 
ment of  a  lottery  which  will  render  the 
newspaper  unmaibible  under  R,  S.  i 
3804  (embodied  herein),  depending  on 
whether  or  not  the  prize  is  "depend- 
ent upon  lot  or  chance."  To  escape 
such  condemnation  the  offer  mast  be 
made  and  carried  out  in  good  faith,  and 
the  prize  awarded  on  the  merits,  and 
the  advertisement  should  contain  a  suf- 
ficiently definite  statement  of  what  the 
word  "best"  means  as  used  therein  to 
advise  competitors  of  the  standard  of 
comparison  to  be  applied  by  the  judges, 
Brooklyn  Daily  Ragle  v.  Voorhies  (O. 
C.  1910)  181  Fed.  579. 

Tbe  scheme  adopted  by  the  Defend- 
er Shoe  Store  for  carrying  on  business 
through  the  mails  is  as  follows:  A 
ticket  is  sent  to  A,  wbo  returns  it  with 
80  cents,  sod  receives  a  book  contain- 
ing four  similar  tickets  to  sell  to  four 
different  persons,  collecting  from  each, 
first,  20  cents,  which  repays  bim  the 
SO  cents  he  first  sent;  second,  he  col- 
lects also  from  each  80  cents,  making 
$3.20,  which  he  takes  with  the  four 
tickets  to  the  company's  store  and  for 
which  be  gets  a  pair  of  shoes.  Anoth- 
er book  containing  four  tickets  is  sent 
to  each  of  tbe  four  persons  to  whom  A 
sold  his  tickets,  and  each  is  expected, 
in  turn,  to  sell  these  four  tickets,  upon 
the  same  terms,  and  get  a  pair  of  shoes 
therefor,  and  so  on  indefinitely.  Tbe 
schemes  adopted  by  the  Parisian  Skirt 
Company,  the  Peerless  Shoe  Company, 
and  by  Heury  Murray  are  similar  in 
all  essential  respects,  but  they  differ 
from  the  former  in  that  it  is  not  the 
originator  of  tbe  series,  but  the  persons 
to  whom  he  sells  the  coupons  wbo  are 
to  send  in  the  money,  snd  also  in  con- 
taining a  provision  that  in  case  two  cou- 
pons are  sold,  and  the  cash  therefor 
turned  in,  the  seller  is  entitled  to  some 
(12788) 
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other  article  of  less  value,  or  the  i 
pany  will  redeem  the  unsold  cou 
at  a  certain  value.  Held,  that 
schemes  do  not  Come  within  the 
hibition  of  section  3894,  B.  S. 
amended  by  Act  Sept.  19,  1800 
bodied  herein),  which  forbids  the  ti 
mission  through  the  mails  of  mi 
"concerning  any  lottery,  so-called 
concert,  or  other  similar  enterpris< 
fering  prizes  dependent  upon  lo 
chance."  (1000)  23  Op.  Atty.  Gen. 
Tbe  only  element  of  uncertainty  i 
getting  the  article  offered  in  each 
ticular  case  above  named  is  wh< 
the  person  will  succeed  in  selling 
four  tickets,  and  this  depends  upot 
own  ability  and  exertion  as  muc! 
ordinarily  does  the  quest  ion  whi 
one   can    sell   that    which   he   has 

13.  Sale  of  so-called  "dlanonu 
ss." — A  scheme  conducted  by  a 
pany  by  the  issuance  and  sale  ol 
called  "diamond  leases,"  numbered 
secutively  in  order  of  their  issu. 
and  arranged  in  series,  each  purct 
being  required  to  make  a  certain  : 
ber  of  weekly  payments,  and  the 
thus  created  to  be  applied  in  fixed 
portions  to  the  payment  of  the  exj 
es  of  the  company  and  the  redemi 
of  tbe  oldest  outstanding  lease  in 
same  series  and  in  prior  series  by 
chasing  and  delivering  to  each  boll 
diamond  of  a  stated  weight  and  v 
there  being  no  other  fund  applicab 
such  redemption,  except  that  ar 
from  such  weekly  payments  and 
fines  and  forfeitures  on  account  of 
es,  is  a  lottery  or  scheme  for  the 
tribution  of  property  by  lot  or  chi 
Preferred  Mercantile  Co.  v.  Hib 
(C.  C.  1005)  142  Fed.  877. 

14.  Scheme  to  sell  lots.— A  set 
for  the  disposal  of  town  lots,  by 
term  a  of  which  a  purchaser  hi 
chance  of  obtaining  one  of  the  rese 
or  prize  lots  aa  a  part  of  the  co 
eration,  is  a  lottery.  U.  8.  v.  C 
(D.  C.  1868)  Fed.  Cas.  No.   15,91: 

A  scheme  to  plat  and  sell  lots  ot 
equal  value,  and  on  some  to  build  t 
es,  to  be  apportioned  to  the  purchi 
paying  the  same  price  by  means 
drawing,  held  similar  to  a  lottery 
that  tbe  furtherance  thereof  by  m 
of  the  post  office  establishment  co 
tuted  a  violation  of  this  section.  1 
v.  Ridgway  (D.  O.  1912)  199  Fed. 

15.  Schemes  to  Increase  nitwsp 
circulation. — A  acheme  for  increi 
the  circulation  of  a  newspaper,  wbl 
all  paid-up  subscribers  receive  nuu 
ed  tickets  corresponding  to  numt 
coupons,  which  are  drawn  from  a 
by  a  blindfolded  person,  prizes  t< 
given  to  the  holders  of  certain  tic 
ia  a  lottery  (26  Stat.  465),  though 
ery  purchaser  of  a  ticket  is  repai 
cost  by  receiving  the  paper.  U. 
Wain's  (D.  a  1883)  68  Fed.  842. 
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Plan  or  bus! nets  relating  to  bonds, 

Ml  Investments.— Where  tho  val- 

bonds  in  an  investment  company 
da  on  their  number,  and  the  num- 
;  is  done  by  tbe  secretary  accord - 
>  tbe  order  in  which  the  applica- 

happen  to  reach  him,  the  result 
pnrchase  of  such  bonds  ia  so  de- 
at  on  chance  as  to  render  their 
a  lottery.  MacDonald  ».  U.  8. 
)  83  Fed.  420,  12  C.  C.  A.  339. 
<cheme  by  which  certificates  are 
I  by  a  corporation,  on  each  of 
.  the  holder  agrees  to  pay  fl  per 

subject  to  forfeiture  for  non- 
ent,  and  about  75  per  cent,  of 
.  payments  are  paid  into  a  "mu- 
benefit  credit  fond"  until  all  cer- 
es prior  in  date  have  matured  snd 

canceled,  when  his  own  certifi- 
tha.1]  mature,  and  he  shall  be  paid 
such  fund  the  sum  of  $2  for  each 

such  certificate  has  been  in  force, 
Jed  there  is  so  much  in-  the  fund, 
xceeding  however  $160,  is  a  lot- 
within  the  meaning  of  R.  8.  I 
(embodied  herein),  and  any  person 
:ed  in  conducting  such  scheme  by 
i  of  letters  or  circulars  sent 
gh  the  mails  la  guilty  of  a  crim- 
iffense  under  said  section.  Fitz- 
ons  v.  TJ.  8.  (1907)  158  Fed.  477, 

C.  A.  287,  13  L.  R,  A.   (N.   S.) 

Id.   (1907)   156  Fed.  482,  84  C. 

202. 

organisation  called  the  "League 
inity,"  in  which  each  member,  on 
ig,  paid  an  entrance  (ee,  which 
to  complainant,  and  $1  per  month 
ig  as  he  remained  a  member.  Ten 
enL  of  this  was  also  kept  by  com- 
int,  and  the  remainder  paid  into  a 

which  was  held  without  invest- 
until  a  time  fixed,  when  it  was  dl- 

equally  between  the  members 
bad  been  nnch  for  five  years  who 
received  90  per  cent,  of  the  money 
had  paid  in  and  of  that  paid  in  by 
ind  lapsed  members.  The  amount 
'ed,  if  any,  depended  on  chance  of 
ig  in  new  members.  If  none  were 
aed,  no  money  would  be  paid  to 
m  ones  of  the  existing  membership. 

that  the  scheme  was  a  lottery, 
>ne  wbich  must  in  the  end  amount 

legal  fraud,  and  that  the  Post- 
er General  wai  justified  in  issuing 
rder  classifying  it  as  fraudulent, 
c  Clearing  House  v.  Coyne  (C.  O. 

121  Fed.  927.  judgment  affirmed 
)  24  Sup.  CL  786,  194  U.  S.  497, 

Ed.  1092. 
'  main  feature  of  a  scheme  eon- 
ig  investment  and  loan  features 
the  loan  part,  tbe  contracts  for 
i  contained  attractive  terms.  The 
ling  of  a  loan  depended  on  the 
ling  of  a  low  number  and  was  the 

in  the  scheme.  Held  to  involve 
isideration  and  chance,  and  tbere- 
a  lottery.    TJ.  8.  v.  Purvis  (D.  C. 

195  Fed.  618. 
i  plan  of  business  of   the   Provi- 


dent Bond  &,  Investment  Company  con- 
sidered and  declared  a  lottery  within 
section  3*04,  R.  8.,  as  amended  by  Act 
Sept.     19,     1890     (embodied     herein). 

[The  details  of  the  business  are  not 
set  out  in  the  opinion.]  (1894)  20  Op. 
Arty.  Gen.  748. 

The  Tontine  Savings  Association  of 
Minneapolis,  Minn.,  issued  bonds  in  nu- 
merical order  agreeing  to  pay  the  bold- 
er of  each  bond  $1,500  forty  years  aft- 
er date,  unless  redeemed  at  an  earlier 
period  according  to  the  conditions  on 
the  bank  of  the  bond.  An  initiation  fee 
of  $15  was  charged,  all  of  which  went 
to  the  expense  fund.  Monthly  dues 
were  (3,  12'/,  per  cent,  of  which  was 
set  apart  to  the  expense  fund.  50  per 
cent,  as  a  maturity  fund,  and  37 VS  per 
cent,  as  a  reserve  fund.  Attached  to 
each  bond  were  three  coupons  for  $500 
each,  redeemable  out  of  the  maturity 
fund.  Tbe  coupons  on  all  the  bonds 
were  numbered  from  1  up  in  numerical 
order.  The  coupons  were  redeemable 
out  of  the  maturity  fund  in  the  order 
of  1,  3;  2,  6:  9;  4,  12;  6,  15;  18;  7, 
21,  etc.  Held,  that  such  business  was 
a  lottery  within  the  meaning  of  sec- 
tions 3S94  and  4041,  R.  S.,  as  amended 
by  the  act  of  Sept.  19.  1890  (this  com- 
pilation. H  7573,  10383).  (1894)  21 
Op.  Atty.  Qen.  4. 

The  business  of  the  Pettis  County 
Bond  &  Investment  Company,  of  Seda- 
lia.  Mo.,  in  essential  respects,  similar 
to  that  of  the  Tontine  Savings  Associa- 
tion, of  Minneapolis,  Minn.,  considered 
and  determined  to  be  in  the  nature  of 
a  lottery  within  the  meaning  of  tbe 
United  States  statutes,  (1896)  21  Op. 
Atty.  Gen.  313. 

Where  a  scheme  proposes,  on  ac- 
count of  certain  investments  by  many 
persons,  to  return  to  each  something 
which,  as  to  its  certainty,  amount,  or 
value,  is  dependent,  not  upon  tbe  earn- 
ing or  producing  power  of  tbe  invest- 
ment, nor  upon  business  probabilities 
or  expectations,  but  upon  contingen- 
cies over  wbich  the  pnrties  to  the  trans- 
action have  no  control  and  which  tbey 
cannot  forecast,  such  a  scheme  has  In 
it  and  is  dependent  upon  the  elements 
of  chance  within  the  meaning  of  R.  S. 
ftS  3929,  4041,  as  amended  by  Act 
Sept  19,  1800,  ante,  5S  7111,  7573. 
(1901)  23  Op.  Atty.  Gen.  512. 

Where  tbe  operators  of  a  scheme  or 
plan  induce  others  to  invest  therein 
upon  the  promise  that  upon  their  doing 
so  and  making  certain  stipulated  pay- 
ments they  shall  receive  s  specified  re- 
turn, and  It  is  known  by  such  prom- 
isors, or  it  is  so  apparent  that  it  ought 
to  be  known  by  them,  that  if  such  in- 
vestors comply  on  their  part  and  con- 
tinue to  make  the  stipulated  payments 
all  cannot  receive  the  promised  re- 
turn: or  where  such  promise  of  return 
is  absolute,  but  its  performance  and 
tbe  ability  of  the  company  to  perform 
is  known  by  it  to  depend  upon  a  con- 
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tinually  Increasing  accession  o(  new  In- 
vestors or  upon  the  lapse*  and  conse- 
quent forfeitures  of  former  ones  or 
both;  or  where  payments  to  previous 
investors  are  promised  at  a  profit  far 
beyond  what  their  investments  can  or 
are  expected  to  earn,  and  are  made, 
mainly,  from  moneys  paid  in  by  later 
investors  upon  the  same  terms,  with  no 
other  provision  for  the  ultimate  pay- 
ment of  subsequent  investors;  or 
where  such  promise  is  absolute  bat  its 
performance  and  the  ability  of  the  com- 
pany to  perform  are  known  to  depend 
to  a  considerable  eitent  upon  the  bro- 
ken promises  and  consequent  forfeitures 
of  other  investors,  such  schemes  are 
fraudulent  within  the  meaning  of  the 
statutes.     Id. 

Nor  is  it  material  In  this  respect  that 
in  any  of  said  supposed  schemes  the 
business  is  so  successful  that  the  time 
when  the  fraud  In  the  scheme  will  find 
its  victims  is  delayed  indefinitely,  so 
long  as  it  is  certain  that  the  time  will 
come  sooner  or  later.    Id. 

The  principles  which  govern  the 
Southern  Mutual  Investment  Company 
and  "Claude  Buckley's  Perfect  Sys- 
tem,"  their  workings  and  results,  dif- 
fering essentially  from  those  of  the 
companies  passed  upon  in  the  opinion 
of  September  7,  1001  (23  Op.  Atty. 
Gen.  612),  their  contracts,  taken  in 
connection  with  the  additional  terms 
and  requirements  imposed  upon  the 
companies  by  the  Post  Office  Depart- 
ment, do  not  so  depend  upon  chance  as 
to  bring  them  within  the  operation  of 
the  antilottcry  statutes.  (1901)  23  Op. 
Atty.  Gen.  531. 

The  contracts  issued  by  the  Home 
Cooperative  Company  of  Kansas  City, 
Mo.,  provide  for  the  payment  of  a  mem- 
bership fee  of  $3.  and  succeeding  month- 
ly payments  of  $1.35.  $1  of  which  is  to 
be  credited  to  the  party  paying  the  same 
and  applied  on  the  installment  pur- 
chase of  a  home,  the  company  agreeing 
that  whenever  the  sum  of  $60  shall 
have  accumulated  from  these  monthly 
payments,  and  from  such  payments  on 
each  like  contract  subsequently  issued, 
the  contract  having  the  lowest  num- 
ber not  then  matured  "hall  be  deemed 
to  have  matured,  and  the  owner  there- 
of shall  be  entitled  to  an  installment 
of  $50  per  month  to  be  applied  on  the 
payment  of  a  home  for  Huch  owner, 
until  $1,000  has  been  paid,  when  the 
contract  shall  be  deemed  to  be  fully 
performed.  After  the  maturity  of^  a 
contract,  the  monthly  payments  are  in- 
creased to  $5.36.  $5  of  which  is  to  be 
placed  to  the  credit  of  the  party  pur- 
chasing the  home;  and  when  the 
amounts  so  paid  aggregate  $1,000,  less 
the  amount  such  owner  has  to  his 
credit  at  the  maturity  thereof,  then  the 
lien  of  the  company  on  the  property  ia 
discharged  and  the  title  thereto  vests 
In  the  owner  of  the  contract.  Each 
i  to  be  numbered  in  the  or- 


der of  its  acceptance  and  given  ( 
number  next  higher  than  the  contri 
last  made,  the  benefits  of  each  contri 
beginning  in  numerical  order  after  I 
fulfillment  of  the  contracts  of  Ion 
number.  Held,  that  the  plan  was 
"gift  enterprise  or  scheme  for  the  d 
tribution  of  money  by  chance,"  witi 
It.  8.  i  3894.  ss  amended  Septeral 
19.  1890  (embodied  herein),  and, 
auch,  the  Postmaster  Genera]  was  i 
thorized.  under  R.  S.  If  3929,  4a 
ante,  85  7411  and  7573,  to  exclt 
from  the  mails  all  mail  matter  conne 
ed  with  auch  business.  (1903)  24  ( 
Atty.  Gen.  563. 

17.  Schemes  to  Mil  municipal  or  gi 
arnmant  bonds.— On  February  11,  lis 
the  Austrian  government,  to  raise 
loan  of  40,000,000  florins,  issued  bon 
each  of  which  was  for  100  florins  a 
bore  upon  its  face  the  number  of  I 
aeries  to  which  it  belonged,  and 
number  In  that  series.  The  bonds  wi 
not  psyable  at  any  day  certain,  but  t 
date  of  payment  was  to  be  determh 
by  drawings,  whereby  it  was  determ 
ed  which  series  was  to  be  redeem 
and  the  amount  to  be  paid  for  el 
bond.  For  the  first  ten  years  th< 
were  to  be  five  drawings  a  year;  1 
the  next  ten  years,  four  drawings 
year;  for  the  third  ten  years,  thr 
drawings  a  year;  and  thereafter, 
to  and  including  the  fifty-fifth  ye 
there  were  to  be  two  drawings  a  ye 
at  the  end  of  which  time  all  the  boi 
were  to  be  paid.  Under  tbls  plan  1 
smallest  amount  to  be  paid  for  a 
bond  thus  selected  for  redemption  di 
ing  the  first  year  was  135  gulden,  di 
ing  the  second  year  140  golden,  duri 
the  third  year  146  gulden,  and  bo  ■ 
increasing  6  gulden  each  year  until  t 
amount  reached  200  gulden,  whi 
amount  then  remained  stationary  nr 
all  were  redeemed.  In  addition  to  t) 
there  were  certain  bonds  to  be  paid 
each  year  for  which  large  Bums  were 
be  given,  ranging  from  2T)0.000  guld 
to  400  gulden,  and  these  bonds  were 
bo  to  be  determined  by  chance  at  t 
drawings.  Held,  that  the  scheme 
these  bonds  is  an  "enterprise  offeri 
prizes  dependent  upon  lot  or  chanc 
and  was  in  the  nature  of  "a  lottery" 
so-called  "gift  concert,"  within  I 
meaning  of  B.  8.  I  3394,  as  amend 
hy  Act  Sept.  19,  1890  (embodied  bei 
in),  and  that  a  peraon  who  set 
through  the  mails  a  circular  contain! 
an  announcement  of  the  bonds  redec 
ed  at  a  certain  drawing,  and  a  notifii 
tion  of  the  time  of  subsequent  dra 
ings,  is  guilty  of  a  violation  of  that  a 
Horner  v.  U.  S.  (1893)  13  Sup.  Ct.  * 
147  U.  S.  449,  37  L.  Ed.  237.  dist 
gufshing  Kohn  v.  Koehler  (1884)  96 
Y.  362,  48  Am.  Rep.  628. 

When  a  city  or  a  government,  a* 
inducement    to    the    purchase    of 
bonds,  holds  out  large  prizes,  to  be  i 
termined  In  the  manner  in  which  prii 


(12790) 


THE)  CRIMINAL  CODE    (|  213) 


§   103S3 


rally  determined  In  lotteries,  the 
of  circulars  concerning  such 
go,  pest  and  future,  ii  a  mailing 
cry  circulars,  within  R.  S.  | 
mbodied  herein).  U.  S.  v.  Zeis- 
C.  1887)  30  Fed.  409. 
rumen  t  bonds,  Issued  under  a 
■  in  which  tbe  time  of  redemp- 
id  certain  premiums  or  prizes  to 
nlpil  to  some  of  the  holders  are 
y  a  drawing,  are  "lotteries,"  and 
jling  of  circulars  announcing  the 
ition  of  certain  bonds,  and  the 
'  tbe  next  drawing,  is  prohibited 
3.  |  3894  (embodied  herein).  V. 
olitzer  (D.  C.  1893)  59  Fed.  273, 
ng  Horner  t.  U.  a  (1893.  13 
!t  409,  147  U.  8.  449,  37  L,  Ed. 

<ale  of  bonds  not  prohibited  by 
law.— Thnt  the  selling  of  bonds 
uliiig  a  lottery  wm  not  prohib- 
y  the  statute  of  the  state  was 
iefense  under  this  section.  U.  8, 
itaer   (D.  a  1893)  09  Fed.  273, 

Occident  Insurance  scheme.— A 
ny  conducted  a  business  as  fol- 
For  a  membership  fee  of  $5,  and 
ly  dues  of  $2,  it  entered  into  con- 

with  members,  and  issued  cer- 
•b  containing  tbe  usual  provisions 
ident  insurance.  To  each  certifi- 
er e  attached  DO  coupons  of  $10 
which   were   numbered    consccu- 

those  on  the  first  certificate  is- 
unning  from  1  to  50,  those  on  the 
I  certificate  in  sued  from  51  to 
nd  so  on.     The  certificates  were 

in  the  order  in  which  appliea- 
were  received,  and  there  was  no 

of  knowing,  prior  to  tbe  issue, 
oany  had  been  issued  previously, 
hat  would  be  tbe  numbers  of  the 
ns  attached  to  them.  It  was  pro- 
that  one-half  of  the  amounts  re- 

from  monthly  dues  should  be 
1  in  a  "maturity  fund,"  and  that, 
■ver  there  should  be  sufficient 
r  in  aaid  fund  to  pay  one  or  more 
ns,  such  number  of  coupons 
1  be  paid,  and  thHt  the  coupons  to 
id  should  be  determined  by  taking 
he  coupon  numbered  1,  then  that 
:red  5,  and  so  on,  with  the  ra- 
untit  the  series  reached  the  high- 
umbered  coupon  sold:  then  tak- 
at  numbered  2,  then  10,  etc.,  in  a 
1  series,  with  the  ratio  5,  and  so 
itil  the  numbers  of  all  the  coupons 
hould  be  included  in  some  series. 
j  also  provided  that,  at  the  end  of 
rs,  each  certificate  holder  should 
e  tbe  full  amount  paid  in  monthly 

at  tbe  end  of  5  years,  J1T>0;  at 
nd  of  7  years,  $300;  and  at  tbe 
■I  10  years,  $500.  But  the  only 
rces  to  provide  for  such  payments 
the  membership  fees;  the  dues, 
providing  for  the  maturity  fund, 
devoted  to  an  expense  fund,  and  a 
accident,   and   death  fund.     Held, 


that  this  scheme  was  a  lottery,  within 
R.  8.  i  3894  (embodied  herein).  U.  S.  v. 
Fulkerson  (D.  C.  1890)  74  Fed.  619. 

20.  Advertisements.  —  Advertisement 
to  give  away  a  $350  piano  and  to  sell 
others  at  a  reduction  of  $105  and  more 
to  certain  persons  who  should  correct- 
ly answer  a  15- sous  re  puzzle,  tbe 
wholesale  value  of  which  pianos  did  not 
exceed  $130,  In  the  absence  of  further 
explanation  was  not  so  tainted  with 
fraud  as  to  deprive  complainant  of  the 
right  to  restrain  a  postmaster  from 
forbidding  complainant's  use  of  tbe 
mails.  Eastman  v.  Armstrong-Ryrd 
Music  Co.  (1914)  212  Fed.  062.  129  C. 
C.  A.  108,  52  L.  R.  A.  <N.  8.)  108. 

An  advertisement  in  a  French  pub- 
lication styled  La  Petite  Journal,  con- 
sidered, and  held  to  fall  within  the  pro- 
hibited class  defined  in  R.  8.  8  3894  as 
amended  by  Act  Sept.  19.  1890  (em- 
bodied herein).  (1895)  21  Op.  Atty. 
Gen.  171. 

21.  Use  of  nails  to  farther  "schemes 
devised  far  the  purpose  of  obtain- 
ing money  'or  property  under  false 
■ret  en  ass  ."—The  offense  of  using  the 
mails  in  furtherance  of  "schemes  de- 
vised for  the  purpose  of  obtaining  mon- 
ey or  property  under  false  pretenses," 
denounced  by  R.  S.  |  3894  (embodied 
herein),  includes  only  schemes  having 
a  similitude  to  the  lottery  and  other 
like  schemes  particularly  described  by 
tbe  particular  words  of  the  section,  and 
does  not  cover  the  use  of  the  mails  to 
promote  other  schemes  to  obtain  mon- 
ey or  property  by  means  of  false  pre- 
tenses, which  is  embraced  by  the  pro- 
visions of  R.  8.  f  5480,  post,  |  10385, 
making  criminal  the  use  of  tbe  mails 
to  carry  on  any  scheme  or  artifice  to 
defraud.  U.  S.  v.  Stever  (1911)  32 
Sup.  Ct.  51,  222  TJ.  S.  157,  58  L.  Ed. 
145. 

Making  false  and  fraudulent  repre- 
sentations through  tbe  mails  to  pros- 
pective buyers  of  cattle,  to  promote  a 
scheme  to  defraud  by  inducing  them  to 
come  and  inspect  tbe  cattle,  after 
which  inferior  cattle  were  to  be  sub- 
stituted in  the  place  of  those  inspected 
and  sold,  is  not  punishable  under  R.  S. 
5  3894  (embodied  herein),  making  crim- 
inal the  use  of  the  mails  in  furtherance 
of  lotteries,  or  schemes  of  gain  depend- 
ent upon  chance,  or  "schemes  devised 
for  the  purpose  of  obtaining  money  or 
property  under  false  pretenses,"  but 
such  acts  constitute  the  offense  pro- 
hibited by  R.  S.  S  5480,  post,  S  10385, 
of  using  tbe  mails  to  carry  on  any 
scheme  or  artifice  to  defraud.     Id. 

22.  Exclusion     of     natter    from     the 

mails.— Sue,  also,  j  7411,  and  notes 
thereunder. 

A  court  of  equity  will  not  grant  re- 
lief where  letters  addressed  to  the  sec- 
retary  of   e   lottery   company   are   de- 
(12791) 
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taincd  by  the  poatrols tress,  under  the 
direction  of  the  postmaster  general, 
as  having  been  mailed  in  violation  of 
section  8894,  R.  S.  {embodied  herein), 
providing  that  "no  letter  *  *  *  con- 
cerning lotteries  *  •  *■  ahull  be  car- 
ried in  the  mail,"  where  the  pleadings 
fail  to  show  that  the  letters  had  no 
connection  with  the  lottery  business. 
Commerford  v.  Thompson  (C  C.  1880) 
.    1  Fed.  417,  425. 

It  did  not  make  any  difference  in  the 
act  done  by  the  defendant  that  the 
person  to  whom  the  letter  was  deliver- 
ed was  an  officer  of  the  United  States, 
n.  S.  v.  Duff  (O.  C.  1S81)  6  Fed.  45. 

A  citizen  who  mails  a  letter  to  a  lot- 
tery dealer  ordering  lottery  tickets, 
and  inclosing  the  funds  to  pay  for  them, 
does  not  thereby  commit  an  offense 
against  the  United  States;  the  statute 
(It.  8.  |  3894  [embodied  herein])  being 
intended  to  prohibit  the  use  of  the 
mails  only  by  lottery  dealers,  and  oth- 
ers using  the  mails  (or  purposes  of 
deception.  U.  S.  v.  Mason  (C.  C.  1884) 
22  Fed.  707. 

A  lottery  ticket  la  not  a  letter,  in  the 
meaning  of  the  statute  which  forbids 
the  mailing  of  "any  letter  or  circular 
concerning  lotteries,"  etc.  A  schedule 
setting  out  the  prizes  offered  in  a  lot- 
tery, printed  on  the  back  of  all  lottery 
tickets  sent  out  for  a  particular  draw- 
ing. Is  a  circular,  within  the  meaning 
of  that  statute.  U.  8.  v.  Clark  (C.  C. 
1885)  22  Fed.  708. 

The  effect  of  11.  8.  {  3804  (embodied 
herein),  prohibiting  the  mailing  of  lot- 
tery circulars,  etc.,  is  to  make  any  mat- 
ter concerning  lotteries  unmailable,  and 
to  subject  the  sender  of  any  such  mat- 
ter by  mail  to  the  penalty  therein  pro- 
vided. U.  8.  v.  Zeisler  (C.  O.  1887) 
30   Fed.   400. 

The  prohibition  in  R.  8.  8  3394  (em- 
bodied herein),  against  the  depositing 
of  letters  shows  that  a  clear  distinction 
was  drawn  between  a  letter  and  a  writ- 
ing, and  that  the  term  "writing"  in  R. 
S.  t  3803,  ante,  f  10381.  was  not  in- 
tended to  include  sealed  letters.  U.  8. 
v.  Comerford,  (D.  C.  1885)  25  Fed.  902, 
903. 

Act  July  27,  1868,  c.  246,  prohibit- 
ing the  mailing  of  letters  or  circulars 
concerning  lotteries,  could  not  be  safe- 
ly executed  by  postmaster  a  in  all  cases 
without  additional  legislation.  (1868) 
12  Op.  Atty.  Gen.  538. 

Under  R.  8.  £  3804,  as  amended  by 
section  2  of  the  act  of  July  12,  1876 
(embodied  herein),  letters  or  circulars 
concerning  legal  as  well  as  those  con- 
cerning illegal  lotteries  are  authorized 
to  be  excluded  from  the  mails.  (1877) 
15  Op.  Atty.  Gen.  203. 

The  Postmaster  General  was  not  au- 
thorized, under  R.  S.  f  3894  (embodied 
herein),  to  direct  the  postmaster  at 
New  Orleans  to  withhold  from  the 
mails  letters  suspected  to  contain  ad- 
(12792) 


vertisementa    of    lotteries.      (1878) 
Op.  Atty.  Gen.  B. 

Where  the  Postmaster  General  Aw 
upon  evidence  satisfactory  to  himst 
that  a  person  is  engaged  in  conducti 
a  fraudulent  lottery,  he  may  and  ehm 
forbid  the  delivery  of  registered  lettt 
and  the  payment  of  money  orders 
such  person.  (1881)  17  Op.  Atty.  G 
77. 

It  is  not  in  terms  all  fraudulent  I' 
teries,  etc.,  that  are  excluded  from  t 
uae  of  the  registry  and  money  on 
systems;  those  only  are  denied  si 
use  which  are  found  to  be  frauduh 
by   the   Postmaster   General.     Id. 

Letters  and  circulars  known  (t 
merely  supposed  or  suspected)  to  « 
cern  lotteries  are  nonmailable,  and  n 
properly   be   excluded   from   the   ma 

(1885)  18  Op.  Atty.  Gen.  306. 
Letters  addressed  to  lottery  assoc 

tions  or  lottery  agents  cannot,  sim; 
because  they  ara  thus  addressed, 
deemed  to  be  letters  concerning  lott 
ies  and  as  such  excluded.     Id. 

Newspapers  or  periodicals  contain 
lottery  advertisements  are  not  then 
rendered  nonmailable.  Id.  But  i 
[1801]  20  Op.  Atty.  Gen.  203. 

A  postmaster  cannot  lawfully  reft 
to  receive  and  forward  registered  pa< 
ages  addressed  to  lottery  companies 
persons  described  as  agents,  officers, 
managers  thereof;  nor  can  he  lawfu 
refuse  to  issue  money  orders  pays) 
to  such  companies  or  to  persons  < 
scribed  in  the  orders  as  agents,  office 
or  managers  thereof.  (1885)  IS  ( 
Atty.  Gen.  307. 

Until  the  Postmaster  General  t 
found,  on  evidence  satisfactory  to  hi 
self,  that  any  lottery,  gift  enterpri 
or  scheme  is  a  means  of  fraudulen 
obtaining  money  through  the  mails, 
is  not  authorized  to  instruct  postmt 
tera  to  return  registered  letters  or 
forbid  them  to  pay  money  orders  1 
cause  the  same  are  addressed  or  ma 
payable  to  an  individual  conducting  si 
lottery,     gift     enterprise,     or    schei 

(1886)  18  Op.  Atty.  Gen.  325. 
Congress   intended   in   R.   S.   I  39 

ante,  |  7411,  to  draw  a  distinction  I 
tween  lotteries,  etc.,  fairly,  and  lott' 
ies,   etc.,   dishonestly   condurted.     Id 

23.  Depositing  ctroolara  in  tha  nail 
To  constitute  the  offense  of  knowii 
ly  depositing  or  causing  to  be  depot 
ed  in  the  mail  a  circular  concerning 
lottery,  it  is  necessary  that  the  offet 
ing  party  should  be  conscious  of  1 
physical  act  of  depositing  or  cans 
to  be  deposited  the  circular  in  the  mi 
and  that  he  should  be  aware  that  bi 
circular  related  to  an  enterprise  whi 
the  premiums  or  prizes  or  other  imp 
tant  pecuniary  detail  is  determined 
fixed  by  lot  or  chance.  U.  S.  v.  Politi 
(D.  C.  1893)  09  Fed.  273,  278. 

In  order  to  convict  a  defendant  not 
R.  8.   I  3894   (embodied  herein),  t 
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nent    must    prove    that    the  de- 
knowingly   deposited    or   cans- 
be    deposited   in   the   mails,   for 
race    or    deliver;    thereby,    the 

s  set  forth  in  the  indictment, 
it  such  circulars  concern  a  lot- 
Id. 

andlag  circulars  la  reply  to  da- 
tan.— The  offense  of  sending  let- 
:  circulars  concerning  lotteries 
1   the    mails    is   complete,   under 

3894,  R.  S.  (embodied  herein), 
h  the  circulars  In  question  are 
i  reply  to  letters  written  by  a 
re  under  a  fictitious  name  for  no 
lurpose   than  to  obtain  evidence 

commission  of  the  offense.  U. 
topre  (D.  C.  1883)  19  Fed.  39. 
nnocent  lottars  concern! no.  Ist- 
-R.  S.  |  3894  (embodied  here- 
early  has  many  implied  exeep- 
aa  many  innocent  letters  con- 
■  lotteries  may  be  written  and 
r  mail.  II.  8.  v.  Noelke  (C.  C. 
1  Fed.  426,  432. 

ranaportatlon   ol  excluded  laat- 

erwlse  than  through  the  malls.— 
printed  matter  is  excluded  from 
ails,  its  transportation  in  any 
»ay  cannot  be  forbidden  by  Con- 
It  does  not  possess  the  power 
event  transportation  in  other 
as  merchandise,  of  matter  which 
udes.  Er  parte  Jackson  (1877) 
3.  727,  733,  735,  24  L.  Ed.  877. 

section   does   not  make   sending 

ot  circulars  concerning  lotteries 
Is  or  to  tbe  post  office  an  offense. 
ina  Lottery  Cases  (C.  C.  1884) 
1.  625. 

"sending"  of  letters  and  circu- 
jncerntng  lotteries,  denounced  in 
i  3894,  R.  S.  (embodied  herein), 
the  knowingly  forwarding  or 
g  to  be  forwarded  through  the 
is  matter  to  be  conveyed  by  mail, 
i  mail  matter,  after  tbe  prohibit- 
ticle  has  been  deposited  in  tbe 
aqd  does  not  include  the  naked 
g  towards  or   to   the   post  office. 

Resort  to  sanity  to  aid  lotteries. 
jgb  R.  8.  |  381*4  (embodied  here- 
oea  not  prohibit  the  mailing  of 
i  to  lottery  companies,  and  their 
ion  by  the  post  mist  res  a,  under 
rection  of  the  postmaster  general, 
nlawful,  a  court  of  equity  will  not 
ts  aid  by  injunction  to  secure  the 
rj  thereof.  Commerford  v. 
pson  (C.  C.  1880)  1  Fed.  417,  425. 
gresa  has  placed  the  stamp  of  its 
iroval  upon  lotteries,  which  is  a 
fbjch  merits  the  reprobation  visit- 
ion   it,   as   against   public   policy, 

court  of  equity  should  not  lend 
I  directly  or  indirectly  to  tho  fur- 
ice  of  such   schemes.     Id. 

Remedies  for  violation  of  statute. 

imposition  of  the  penalty  provid- 

the  exclusive   remedy  for  a  vio- 


lation of  this  section,  at  least  of  any 
ouch  remedy  as  the  detention  of  letters 
on  a  mere  suspicion,  though  it  may  be  a 
postmaster  might  lawfully  refuse  to 
receive  letters  known  to  contain  un- 
mailable  matter.  Commerford  v. 
Thompson  (C.  0.  1880)  1  Fed.  417, 
421. 

29.  Placs  of  trial  of  offense— See, 
also,  note  ante  as  to  "Constitution- 
ality." 

The  offense  of  delivering  lottery  mat- 
ter through  the  mails  is  distinct  from 
that  of  depositing  it  in  the  mails  and 
is  committed  at  the  place  of  the  deliv- 
ery, and  where  It  was  alleged  that  de- 
fendant deposited  a  lottery  circular  in 
tbe  mail  at  New  York,  and  in  another 
count  that  he  caused  it  to  be  delivered 
through  the  mails  to  a  person  In  Il- 
linois, the  district  judge  for  the  South- 
ern District  of  New  York  properly  is- 
sued a  warrant  for  the  removal  of  the 
defendant  to  Illinois  for  trial.  Horner 
v.  U.  3.  (1892)  12  Sup.  Ct.  407,  409, 
148  U.  S.  207.  36  L.  Ed.  126. 

Under  Act  Sept.  19,  1890,  amending 
R.  S.  |  3894  (embodied  herein),  which 
makes  criminal  (1)  depositing  lottery 
matter  in  the  mails:  (3)  knowingly 
causing  such  matter  to  be  delivered  by 
mail,— an  indictment  having  been  found 
in  the  Southern  district  of  Illinois  . 
against  defendant  containing  five  counts, 
the  first  four  of  which  alleged  such  de- 
posit by  defendsnt  at  New  York,  and 
the  last  that  he,  knowingly,  caused  such 
matter  to  be  delivered,  by  mail,  lo  a 
person  in  the  Southern  district  ot  Il- 
linois, and  thst  he  had  previously  de- 
posited such  matter  in  the  malls  in 
New  York,  for  such  delivery,  the  of- 
fense charged  in  the  fifth  count  was 
not  completed  except  upon  the  delivery 
of  the  prohibited  matter  in  Illinois; 
and  the  offense  was.  therefore,  consum- 
mated and  "committed"  there,  though 
begun  in  New  York,  and  was,  there- 
fore, an  offense  legally  triable  in  Il- 
linois. U.  S.  v.  Horner  (D.  C.  1891) 
44  Fed.  677,  order  affirmed  Horner  v. 
D.  8.  (1892)  12  Sup.  Ct.  407,  143  U.  3. 
207,  36  L.  Ed.  126. 

30.  Indictment,— An  indictment  which, 
in  plain  language  charges  defendant 
with  using  the  mails  to  carry  on  the 
lottery  business,  causing  letters  con- 
cerning the  lottery  business  to  be  ad- 
dressed to  him  under  a  false,  fictitious, 
and  assumed  name,  and  receiving  such 
letters  from  the  post  office,  is  sufficient. 
MacDaniel  v.  TJ.  8.  (189S)  87  Fed.  324. 
30  C.  C.  A.  670,  certiorari  denied 
(1898)  19  Sup.  Ct.  885,  171  U.  8.  689, 
43  L.  Ed.  1179. 

Where  the  first  count  of  an  indict- 
ment sets  out  a  lottery  scti.'me  of  de- 
fendants, subsequent  counts  charging 
them  with  mailing  matter  in  further- 
ance of  the  scheme  may  refer  to  tbe 
scheme  set  out  in  the  first  count.  Glass 
v.  U.  S.  (1915)  222  Fed.  773,  138  C, 
C.  A.  321. 
Under   R.   S.   f   1024,   ante,   9   1690, 
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acta  of  defendant*  mailing  matter  con- 
cerning a  lottery  or  in  furtherance 
thereof  mar  be  joined  in  one  indict- 
ment in  separate  counts.    Id. 

An  indictment  alleging  that  defend- 
ants "deposited  and  caused  to  be  de- 
posited in  the  post  office"  mailing  mat- 
ter concerning  lotteries  is  not  duplic- 
itouB,      Id. 

An  indictment  held  to  charge  that  de- 
fendants mailed  matter  concerning  a 
lottery  either  under  It.  S.  J  3894,  or 
Cr.  Code,  g  213  (embodied  herein).    Id. 

A  writing  is  not  improperly  described 
as  a  "Letter  and  Circular,"  in  an  in- 
dictment under  R.  S.  j  3894  (embodied 
herein),  providing  that  "no  letter  or 
circular  concerning  lotteries  •  *  * 
shall  be  carried  in  the  mail."  U.  S.  T. 
Noelke  (C.  C.  1880)  1  Fed.  426.  429. 

It  is  not  necessary  to  allege  that  the 
writing  was  one  "concerning  a  lottery 
offering  prizes."     Id. 

The  informal  averment  of  facts  neces- 
sary to  show  the  illegal  quality  of  the 
writing  is  cured  by  verdict,  and  will 
not  sustain  a  motion  in  arrest  of  judg- 
ment.    Id. 

A  circular  alleged  to  have  been  mail- 
ed In  violation  of  the  statute  should 
be  set  forth  in  luce  verba,  and  the  omis- 
sion is  not  cured  by  verdict.     Id. 

It  Is  not  necessary  to  allege  facta 
showing  that  the  writing  set  forth  con- 
cerned a  lottery,  "in  the  sense  contem- 
plated by  tbe  statute,"  when  it  clearly 
appears  upon  the  face  of  such  writing 
that  it  waa  such  a  letter  as  was  with- 
in the  prohibition  of  the  statute.    Id. 

An  indictment  for  Bending  lottery 
circulars  through  the  mails  need  not 
show  how  the  circulars  concern  a  lot- 
tery; but,  where  the  circulars  do  not 
Bhow  on  their  face  that  they  relate  to 
a  lottery,  tbe  indictment  should  aver 
tbe  existence  of  a  lottery,  or  an  inten- 
tion to  hold  a  lottery,  to  which  the  cir- 
culars refer.  U.  8.  v.  Bailey  (C.  O. 
1891)  47  Fed.  117. 

An  indictment  for  depositing  in  a 
post  office  a  circular  concerning  a  lot- 
tery (It.  S.  (  3894  [embodied  herein]) 
setting  forth  with  particularity  the  cir- 
cular and  its  publication,  and  alleging 
that  It  was  concerning  a  lottery,  and 
to  promote  and  aid  tbe  same,  Is  not 
defective  for  insufficient  description  of 
such  lottery.  TJ.  S.  v.  Conrad  (C.  C. 
1894)  59  Fed.  458. 

An  indictment  is  had  for  duplicity 
which  charges  that  on  a  certain  day 
and  on  each  secular  day  between  that 
da;  and  another  day  named,  and  on 
each  secular  day  between  that  time  and 
another  subsequent  time  mentioned, 
there  were  deposited  in  the  post  office  a 
certain  number  of  circulars  concerning 
a  certain  lottery  for  the  purpose  of 
being  sent  by  mail.  U.  S.  y.  Patty  (D, 
C.  1880)  2  Fed.  664,  667. 

An  indictment  is  not  bad  for  duplicity 
which  charges  that  on  a  certain  day 
a  certain  number  of  circulars  concern- 
ing a  certain  lottery  were  deposited  at 
tbe  post  office  to  be  sent  by  mail.    Id. 


Under  Act  Sept  19,  1890,  making 
a  misdemeanor  to  deposit  in  the  m 
any  newspaper  containing  the  ndv 
tisement  of  a  lottery,  an  indictmc 
charging,  in  the  language  of  the  • 
that  defendant  committed  the  offense 
depositing  such  newspaper  in  the  mi 
etc.,  and  setting  forth  the  name  a 
address  of  the  person  to  whom  it  •> 
seat,  is  sufficient  without  alleging  p. 
payment  of  postage  thereon.  U.  8. 
Lynch  (D.  C.  1892)  49  Fed.  851. 

An  indictment  for  violation  of  R. 
|  3804  (embodied  herein),  imposing 
penalty  for  depositing,  in  the  mail,  m 
ter  concerning  a  lottery,  etc.,  wh 
does  not  set  out  the  scheme  in  t 
carrying  out  of  which  such  matter  v 
deposited  in  tbe  mail,  is  fataHy  det 
tive.  U.  9.  v.  MacOonald  (D.  C.  185 
65  Fed.  486. 

In  an  indictment  under  R.  S.  i  3f 
(embodied  herein),  for  depositing  ii 
post  office  a  document  concerning 
lottery,  an  allegation  that  an  envek 
deposited  by  the  defendant  "contaii 
a  certain  pamphlet  concerning  a  cert 
lottery,  which  aaid  lottery  was  tl 
and  there  being  conducted  by  a  cert 
corporation,  called,"  etc.,  sufficiently 
firms  the  existence  of  a  lottery.  II- 
v.  Fulkeraon  (D.  C.  1896)  74  Fed.  6 

In  such  an  indictment,  an  allegat 
that  the  defendant  "did  knowingly  ■ 
posit"  in  the  post  office  a  certain  pa 
phlet  concerning  a  lottery,  sufficieu 
alleges  that  tbe  defendant  knew  tl 
the  matter  deposited  concerned  a  1 
tery,  since  the  word  "knowingly"  qu 
ifies,  not  only  the  verb  "deposited,"  1 
the  whole  matter  described.    Id. 

An  allegation  that  defendant  kno 
ingly  deposited  "a  letter  concerning 
lottery  conducted  by  a  corporation  « 
ed"  sufficiently  shows,  assuming  si 
showing  to  be  required,  that  the  let 
concerned  a  lottery  e listing  at  the  ti 
the  letter  was  mailed.    Id. 

Such  an  indictment  need  not  alii 
specifically  facts  showing  the  enterpr 
to  be  a  lottery.  A  general  avernw 
to  that  effect  is  sufficient.    Id. 

Nor  need  such  an  indictment  all* 
that  the  letter  deposited  In  the  p< 
office  was  in  aid  of  a  lottery,  since  t 
statute  does  not  require  this  as 
element  of  the  crime,  but  only  tl 
the  letter  should  have  been  concern] 
a  lottery.    Id. 

It  is  not  necessary  that  docnmei 
set  out  in  such  an  indictment  and 
leged  to  have  been  deposited  in  i 
post  office,  should  show,  upon  th 
face,  that  they  concern  a  lottery;  i 
are  documents  so  set  out  repugnant 
tbe  allegation  that  they  concern  a  1 
tery  because  they  do  not  show  that  f 
on  their  face.    Id. 

When  such  an  indictment  declares  i 
scheme  in  question  to  be  a  lotte 
without  giving  the  details  thereof, 
describing  its  plan,  such  allegat 
must,  for  the  purposes  of  a  demuri 
be  taken  as  true;  and  the  object 
that  such  scheme  U  not  a  lottery. 


THE   CRIMINAL  CODE    (j  213) 


Id. 

ndictment  under  R.  S.  |  3894 
ied  herein),  for  sending  through 
jls  a  newspaper  containing  an 
sement  of  a  lottery  or  gift  enter- 
ic a  complete  or  partial  list  of 
awarded  at  the  drawing  of  a  lot- 
■  gift  enterprise,  must  aver,  ei- 
ecifically  or  by  necessary  intend- 
he  existence  of  a  lottery  or  gift 
ise.  U.  S.  v.  Irvine  (D.  O. 
156  Fed.  376. 

ndictment,  alleging  that  accused 
gly  deposited  in  the  post  office 
r  concerning  a   lottery,   held  to 

that  he   had  knowledge   of   the 
:«  of  the  letter.     U.  a  v.  Purvis 
1912)  105  Fed.  618. 
idictment  charging  a  violation  of 
ction  alleging  that  accused  "de- 

or  caused  to  be  deposited  in 
it  office"  a  letter  set  out  held  not 
r  duplicity.     Id. 

idictment  for  misuse  of  the  mails 
Iterance  of  a  lottery  or  similar 
',  charging  that  defendant  did 
y  and  knowingly,  etc.,  and  in  an- 
place  charging  that  he  deviaed 
neme.  alleged  sufficient  eci enter. 
v.  Ridgway  (D.  C.  1912)  199 
88. 
ndictment   for  violation   of   this 

held  to  sufficiently  charge  the 
the  post  office  in  furtherance  of 
me  offering  prices  dependent  on 
chance.     Id. 

ivldeaoa. — Where  an  indictment 
s  the  defendants  with  sending 
h  the  mails  circulars  concerning 
;ry,  the  prosecution  may  show, 
dence' outside  the  circulars,  that 
siness  advertised  therein  was  in 
a  lottery.     MacDonald   v.   U.   8. 

63  Fed.  426,  12  C.  C.  A.  339. 
imatantial  evidence  la  competent 
tends  to  show  that  the  defendant 
oth  motive  and  opportunity  to 
lie  writing  in  violation  of  the 
>.    TJ.  S.  v.  Noelke  (C.  C.  1880) 

426,436. 

as  not  necessary  for  the  govern- 
lo  prove  that  the  lottery  was  or- 
d  under  the  Louisiana  statute,  or 
le  parties  who  issued  certain  lot- 
cketa  inclosed  in  the  same  enve- 
rith  the  letter,   purporting   to  be 

by  the  Louisiana  State  Lottery, 
i  corporation,  as  tbey  purported 

Id. 
re   it    was    undisputed    that   the 
ant  whs   engaged   in   the  lottery 
bs,   evidence   that  defendant   re- 

an  order  for  two  lottery  tickets 
is  were  subsequently  mailed  with 
tter,  that  the  name  used  in  the 
«  of  the  letter  waa  the  same  as 
igned  to  the  order,  that  the  tick' 
re  hia  atamp,  and  that  the  letter 
■d  his  business  card,  would  Jus- 
le  conclusion  that  the  defendant 
ted  the  letter  in  the  post  office 


The  post-office  stamp  upon  the  enve- 
lope is  prima  facie  proof  that  the  let- 
ter was  mailed,  although  it  he  shown 
that,  in  aid  of  justice,  postmasters 
no  me  times  furnish  empty  envelopes 
bearing  the  post-office  stamp,  where 
the  same  have  never  in  fact  been 
through  the  mail.    Id. 

The  surrounding  circumstances,  and] 
the  occupation  of  the  defendant,  were 
admissible  in  evidence  in  order  to  prove 
that  the  letter  and  circular  related  to 
a  lottery.    Id. 

The  evidence  of  the  Louisiana  stat- 
ute, and  of  the  aale  of  the  lottery  tick- 
ets contained  in  the  mailed  envelope, 
was  sufficient  to  establish  the  existence 
of  the  lottery,  in  the  absence  of  any 
evidence  to  the  contrary.    Id. 

The  act  of  the  state  of  Louisiana 
(Laws  1868,  pp.  24-26)  entitled  "An 
act  to  increase  the  revenues  of  the 
state,  and  to  authorise  the  incorpora- 
tion and  establishment  of  the  Louisi- 
ana State  Lottery  Company,  and  to  re- 
peal certain  HCts  now  in  force,"  is  a 
public  act,  and  can  be  proved  by  the 
introduction  in  evidence  of  the  statute 
book  containing  it.     Id. 

Papers  enclosed  in  the  same  envelope 
with  the  writing  set  forth  in  the  indict- 
ment, are  admieeible  in  evidence  as 
part  of  the  res  gestae.    Id. 

The  postmark  on  the  envelope  con- 
taining matter  forbidden  by  this  sec- 
tion is  presumptive  evidence  of  the 
mailing  of  such  envelope,  with  ita  in- 
closure,  at  the  time  and  piece  designat- 
ed in  the  postmark.  TJ.  S.  v.  Pulitzer 
(D.  C.  18113)  59  Fed.  273,  278. 

Proof  that  the  defendant  deposited  or 
caused  to  be  deposited  in  the  mail  mat- 
ter forbidden  by  this  section  is  suffi- 
cient to  authorise  the  Jury  to  find  that 
it  was  intended  for  delivery  through 
the  mails  to  the  persons  addressed.    Id. 

32.  Competency  of  Juror*.— A  juror 
is  not  rendered  incompetent,  upon  the 
trial  of  such  indictment,  by  the  fact 
that  he  has  a  prejudice  against  the  lot- 
tery business  or  those  who  are  engag- 
ed in  it,  or  that  he  is  disposed  in  hia 
mind  to  put  an  end  to  the  traffic  in 
lottery  tickets,  or  that  he  is  in  favor 
of  active  measures  for  the  suppression 
of  such  business.  U.  S.  v.  Noelke  (C. 
C.  1SS0)  1  Fed.  426,  434. 

A  juror  who  sat  on  trial  of  defendant 
heard  some  general  talk  In  the  court- 
house corridor,  before  he  was  impanel- 
ed, about  the  wickedness  of  those  en- 
gaged in  the  lottery  business.  Held, 
on  motion  for  a  Dew  trial,  that  he  waa 
not  thereby  disqualified.  TJ.  S.  v.  Duff 
(C.  G.  1881)  6  Fed.  45. 

33.  Questions  for  Jiry.— Upon  the  tri- 
al of  defendant  for  having  deposited  a 
lottery  circular  in  the  mail,  in  reply  to 
a  letter  addressed  to  John  Duff  &  Co., 
it  was  proved  (1)  that  defendant  was 
accustomed  to  use  the  name  of  John 
Duff  &  Co.,  and  sold  lottery  tickets  un- 
der   that    name;      (2)  that    defendant 
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personally  received  the  letter  which 
contained  the  order  for  the  circular  in 
question,  and  also  money  to  pay  for 
two  lottery  tickets;  and  (3)  that  the 
circular  was  addressed  to  a  fictitious 
name,  known  only  to  the  defendant  and 
the  sender  of  the  order.  Held,  under 
these  facts,  that  it  was  competent  for 
the  jury  to  infer  that  the  defendant  de- 
posited the  circular.  U.  S.  v.  Duff  (C. 
C.  1881)  6  Fed.  45. 

The  absence  or  presence  of  intent  or 
design  to  evade  the  law  cuts  no  figure 
whatever;  whether  or  not  the  defend- 
ant knew  that  he  was  violating  the  law, 
or  whether  he  knew  of  the  existence  of 
any  such  law,  is  not  for  the  jury  to 
consider.  U.  S.  v.  Politzer  (D.  C. 
1893)  59  Fed.  273,  278. 

34.  Reopening  case.— It  was  within 
the  discretion  of  the  judge  who  presid- 
ed at  the  trial  to  permit  the  case  to  be 
re-opened,  in  order  to  permit  the  pros- 
ecution to  prove  the  existence  of  the 
lottery,  concerning  which  the  papers  in 
question  were  made.  U.  S.  v.  Noelke 
(C.  C.  1880)  1  Fed.  426,  437. 

35.  Punishment.— Accused,  convicted 
under  an  indictment  good  under  R.  S. 
{  3894,  or  Cr.  Code,  §  213  (embodied 
herein),  for  mailing  matter  concerning 
a  lottery,   could   not  complain  of   the 


lighter  punishment  authorised  by  sec- 
tion 3894.  Glass  v.  U.  S.  (1915)  222 
Fed.  773,  138  C.  C.  A.  321. 

36.  Internal  revenue  taxation.— See 
U.  S.  v.  Gorman  (C.  0. 1835)  Fed.  Cas. 
No.  15,237;  U.  S.  v.  Stange  (C.  C. 
186T}  Fed.  Cas.  No.  16,375;  In  re 
Lindauer  (C.  C.  1870)  Fed,  Cas.  No. 
8,358. 

Cited    without    definite    application, 

Stone  v.  Mississippi  (1879)  101  U.  S. 
814,  819,  25  L.  Ed.  1079;  Champion-  v. 
Ames  (1903)  23  Sup.  Ct  321,  326,  188 
U.  S.  321,  47  L.  Ed.  492;  Weeks  v. 
U.  S.  (1914)  34  Sup.  Ct  341,  342,  232 
U.  S.  383,  58  L.  Ed.  652;  U.  S.  v. 
Arnold  (1897)  82  Fed-  769,  770,  27  C. 
C.  A.  342;  DemolU  v.  U.  S.  (1906)  144 
Fed.  363,  75  C.  C.  A.  365,  6  L.  B.  A. 
(N.  S.)  424  (dissenting  opinion);  Har- 
ris v.  Rosenberger  (1906)  145  Fed. 
449,  76  C.  C.  A.  225,  13  L.  R.  A.  (N. 
S.)  762  (writ  of  certiorari  denied 
[1906]  27  Sup.  Ct  778,  203  U.  S.  591, 
51  L.  Ed.  331);  U.  S.  v.  Borger  (C.  O. 
1881)  7  Fed.  193;  Hoover  v.  McChes- 
ney  (C.  C.  18&7)  81  Fed.  472,  478;  U. 
S.  v.  Delaware  &  Hudson  Co.  (C.  C. 
1908)  164  Fed.  215  (reversed  [1909]  29 
Sup.  Ct.  527,  213  U.  S.  366,  53  L.  Ed. 
836);  U.  S.  v.  Watson  (D.  C.  1888) 
35  Fed.  358,  359. 


§  10384.  (Crim.  Code,  §  214.)     Official  acting  as  lottery   agent; 

punishment  for. 
Whoever,  being  a  postmaster  or  other  person  employed  in  the 
postal  service,  shall  act  as  agent  for  any  lottery  office,  or  under 
color  of  purchase  or  otherwise,  vend  lottery  tickets,  or  shall  know- 
ingly send  by  mail  or  deliver  any  letter,  package,  postal  card,  circular, 
or  pamphlet  advertising  any  lottery,  gift  enterprise,  or  similar  scheme, 
offering  prizes  dependent  in  whole  or  in  part  upon  lot  or  chance,  or 
any  ticket,  certificate,  or  instrument  representing  any  chance,  share, 
or  interest  in  or  dependent  upon  the  event  of  any  lottery,  gift  enter- 
prise, or  similar  scheme  offering  prizes  dependent  in  whole  or  in 
part  upon  lot  or  chance,  or  any  list  of  the  prizes  awarded  by  means  of 
any  such  scheme,  shall  be  fined  not  more  than  one  hundred  dollars,  or 
imprisoned  not  more  than  one  year,  or  both. 

R.  S.  S  3851.    Act  March  4, 1909,  c.  321,  §  214,  35  Stat  1130. 

Notes  of  Decisions 


Meaning    of    "send"    and    "sent."— 

Throughout  the  title  "The  Postal  Serv- 
ice," the  verb  "send"  and  Its  past  par- 
ticiple   "sent"    uniformly    signify    for- 


warded in  the  mail  through  the  officers 
of  the  government.  Louisiana  Lottery 
Cases  (O.  O.  1884)  20  Fed.  625,  628. 


§  10385.  (Crim.  Code,  §  215.)  Using  mails  to  promote  frauds; 
counterfeit  money;  punishment  for. 
Whoever,  having  devised  or  intending  to  devise  any  scheme  or 
artifice  to  defraud,  or  for  obtaining  money  or  property  by  means 
of  false  or  fraudulent  pretenses,  representations,  or  promises,  or 
to  sell,  dispose  of,  loan,  exchange,  alter,  give  away,  distribute,  supply, 
or  furnish  or  procure  for  unlawful  use  any  counterfeit  or  spurious  coin, 
bank  note,  paper  money,  or  any  obligation  or  security  of  the  United 
States,  or  of  any  State,  Territory,  municipality,  company,  corporation, 
or  person,  or  anything  represented  to  be  or  intimated  or  held  out  to 
be  such  counterfeit  or  spurious  article,  or  any  scheme  or  artifice  to 
obtain  money  by  or  through  correspondence,  by  what  is  commonly 
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called  the  "saw-dust  swindle,"  or  "counterfeit-money  fraud,"  or  by 
dealing  or  pretending  to  deal  in  what  is  commonly  called  "green  ar- 
ticles," "green  coin,"  "green  goods,"  "bills,"  "paper  goods,"  "spuri- 
ous Treasury  notes,"  "United  States  goods,"  "green  cigars,"  or  any 
other  names  or  terms  intended  to  be  understood  as  relating  to  such 
counterfeit  or  spurious  articles,  shall,  for  the  purpose  of  executing 
such  scheme  or  artifice  or  attempting  so  to  do,  place,  or  cause  to  be 
placed,  any  letter,  postal  card,  package,  writing,  circular,  pamphlet,  or 
advertisement,  whether  addressed  to  any  person  residing  within  or 
outside  the  United  States,  in  any  post-office,  or  station  thereof,  or 
street  or  other  letter  box  of  the  United  States,  or  authorized  depos- 
itory for  mail  matter,  to  be  sent  or  delivered  by  the  post-office  estab- 
lishment of  the  United  States,  or  shall  take  or  receive  any  such  there- 
from, whether  mailed  within  or  without  the  United  States,  or  shall 
knowingly  cause  to  be  delivered  by  mail  according  to  the  direction 
thereon,  or  at  the  place  at  which  it  is  directed  td  be  delivered  by  the 
person  to  whom  it  is  addressed,  any  such  letter,  postal  card,  package, 
writing,  circular,  pamphlet,  or  advertisement,  shall  be  fined  not  more 
than  one  thousand  dollars,  or  imprisoned  not  more  than  five  years,  or 
both. 

R.  S.  S  5480,  as  amended,  Act  March  2,  1889,  c.  303,  §  1,  25  Stat.  873.    Act 
March  4,  1009,  c  321,  §  215,  35  Stat.  1130. 

Notes  of  Decisions 


1 
t. 
4. 
6. 

6. 

7. 
8. 

I. 


10. 

u. 

12. 

IS. 

14. 

15. 

16. 
17. 

18. 
19. 
». 

n. 

22. 

28. 
24. 
2S. 
26. 
27. 
28. 


Statute  as  originally  enacted  In  the  Re- 
vised Statutes,  and  as  amended  in 
1889. 

Clerical  mistake  in  original  statute. 

Constitutionality. 

Effect  of  amendment  by  act  of  1889. 

Nature  and  elements  of  offense  in  gen- 
eral. 

Offense  prior  to  taking  effect  of  statute. 

Scheme  or  artifice  to  defraud. 


Statute  as  embracing  "any  scheme  or 
artifice  to  defraud." 

Honestly  believing  representations  and 
having  reasonable  grounds  therefor  as 
constituting  defense. 

Limitations. 

Venue  and  place  of  trial  in  general. 

Removal  of  defendant  to  other  district 
for  trial. 

Indictment— Form,  requisites,  and  suffi- 
ciency in  general. 

-  Reference  to  prior  counts  or  state- 
ments. 

Setting  out  contents  of  letters  or 

packets. 

Knowledge,   intent,   and  motive. 

Charging  or  describing  scheme  or 

artifice  to  defraud. 

Venue  of  offense. 

Following  language  of  the  statute. 

Duplicity. 

Joinder  of  offenses  or  counts. 

Consolidation    of    Indictment    for 

trial. 

Issues,  proof  and  variance. 

Plea  of  not  guilty. 
Evidence. 

Trial. 

Sentence  and  punishment. 

Review. 

Conspiracy. 


See  notes  under  §{  7411,  7412,  and 
10201,  ante. 

I.  Statute  as  originally  enacted  In 
the  Revised  Statates,  and  as  amended 
in  1889.— This  section,  as  originally  en- 
acted in  R.  S.  5  5480,  was  as  follows: 
"If  any  person  haying  devised  or  in- 
tending to  devise  any  scheme  or  artifice 


to  defraud,  or  be  effected  by  either 
opening  or  intending  to  open  corre- 
spondence or  communication  with  any 
other  person,  whether  resident  within 
or  outside  of  the  United  States,  by 
means  of  the  Post- Office  Establishment 
of  the  United  States,  or  by  inciting  such 
other  person  to  open  communication 
with  the  person  so  devising  or  intend- 
ing, shall,  in  and  for  executing  such 
scheme  or  artifice,  or  attempting  so  to 
do,  place  any  letter  or  packet  in  any 
post-office  of  the  United  States,  or  take 
or  receive  any  therefrom,  such  person, 
so  misusing  the  Post-Office  Establish- 
ment, shall  be  punishable  by  a  fine  of 
not  more  than  five  hundred  dollars,  and 
by  imprisonment  for  not  more  than 
eighteen  months,  or  by  both  such  pun- 
ishments. The  indictment,  information, 
or  complaint  may  severally  charge  of- 
fenses to  the  number  of  three  when 
committed  within  the  same  six  calendar 
months;  but  the  court  thereupon  shall 
give  a  single  sentence,  and  shall  pro- 
portion the  punishment  especially  to 
the  degree  in  which  the  abuse  of  the 
Poet-Office  Establishment  enters  as  an 
instrument  into  such  fraudulent  scheme 
and  device."  t 

It  was  amended  by  Act  March  2, 
1889,  c.  393,  S  1,  cited  above,  to  read 
as  follows:  If  any  person  having  de- 
vised or  intending  to  devise  any  scheme 
or  artifice  to  defraud,  or  to  sell,  dis- 
pose of,  loan,  exchange,  alter,  give 
away,  or  distribute,  supply,  or  furnish, 
or  procure  for  unlawful  use  any  coun- 
terfeit or  spurious  coin,  bank  notes, 
paper  money,  or  any  obligation  or  se- 
curity of  the  United  States  or  of  any 
state,  territory,  municipality,  company, 
corporation,  or  person,  or  anything  rep- 
resented to  be  or  intimated  or  held  out 
to  be  such  counterfeit  or  spurious  arti- 
cles, or  any  scheme  or  artifice  to  ob- 
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tain  money  by  or  through  correspond- 
ence, by  what  is  commonly  called  tbe 
"sawdust  swindle,"  or  "counterfeit 
money  fraud,"  or  by  dealing  or  pre- 
tending to  deal  in  wbat  is  commonly 
called  "green  articles,"  "green  coin," 
"billa,"  "paper  goods,"  "spurious  Treas- 
ury notes,"  "United  States  goods," 
"green  cigars,"  or  any  other  names  or 
terms  Intended  to  be  understood  as  re- 
lating to  eucb  counterfeit  or  spurious 
articles,  to  be  effected  by  either  opening 
or  intending  to  open  correspondence  or 
communication  with  any  person,  wheth- 
er resident  within  or  outside  the  Unit- 
ed States,  by  means  of  tbe  Post  Office 
Establishment  of  the  United  States,  or 
by  inciting  such  other  person  or  any 
person  to  open  communication  with  the 
person  so  devising  or  intending,  shall, 
in  find  for  executing  such  scheme  or 
artifice  or  attempting  so  to  do,  place  or 
cause  to  be  placed,  any  letter,  packet, 
writing,  circular,  pamphlet,  or  .adver- 
tisement in  any  post  office,  branch  poet 
office,  or  street  or  hotel  letter  box  of 
the  United  States,  to  be  sent  or  de- 
livered by  tbe  said  post  office  establish- 
ment, or  shall  take  or  receive  any  anch 
therefrom,  such  person  so  misusing  the 
post  office  establishment  shall,  upon 
conviction,  be  punishable  by  a  fine  of 
not  more  than  five  hundred  dollars  and 
by  imprisonment  for  not  more  than 
eighteen  months,  or  by  both  such  pun- 
ishments, at  the  discretion  of  the  court. 
The  indictment,  information,  or  com- 
plaint may  severally  charge  offenses  to 
the  number  of  three  when  committed 
within  the  same  six  calendar  months; 
hut  the  court  thereupon  shall  give  a 
single  sentence,  and  shall  proportion 
the  punishment  especially  to  the  de- 
gree in  which  tbe  abuse  of  the  post  of- 
fice establishment  enters  as  an  instru- 
ment into  such  fraudulent  scheme  and 
device. 

2.  Clerical  mistake  In  original  stat- 
ute.—Section  5480,  R.  S.  (embodied 
herein),  provides  that  "if  any  peraon 
having  devised,  or  intending  to  devise, 
any  scheme  or  artifice  to  defraud  or  be 
effected  by  either  opening,  or  intend- 
ing to  open,  correspondence  or  com- 
munication with  any  other  peraon. 
whether  resident  within  or  outside  of 
the  United  States,  by  means  of  tbe 
post-office  establishment  of  the  United 
States,  or  by  inciting  such  other  person 
to  open  communication  with  the  person 
so  desiring  or  intending,  shall,  in  and 
for  executing  such  scheme  or  artifice, 
or  attempting  so  to  do,  place  any  letter 
or  packet  in  any  post  office  of  the  Unit- 
ed States,  or  take  or  receive  any  there- 
from, sucb  person  so  misusing  tbe  poet- 
office  establishment  shall  be  punishable 
by  a  fine  of  not  more  than  $500,  and  by 
Imprisonment  for  not  more  than  18 
months,  or  by  both  such  punishments." 
Held,  that  the  word  "or,"  in  the  expres- 
sion "or  be  effected,"  is  a  clerical  mis- 
take for  the  word  "to,"  and  that  the 
expression  should  be,  "to  be  effected." 
Brand  v.  U.  S.  (C.  O.  18801  4  Fed.  894. 
(12798) 


3.  Constitutionality.  —  The  constit 
tional  power  of  congress  to  establi 
post  offices  and  post  roads  embrai 
the  regulation  of  the  entire  postal  s; 
tern,  and  includes  as  a  necessary  in 
dent  the  right  to  determine  what  en 
be  carried  in  tbe  mails,  and  what  sb 
not  be,  and  to  impose  penalties  for  1 
violation  of  its  regulations  to  be  < 
forced,  through  tbe  courts,  such  as  i 
contained  in  this  section.  U.  S.  v.  L> 
ing  (D.  C.  1884)  91  Fed.  881. 

4.  Effaot  of  amendment  by  sot 
1889.— Act  March  2.  1889,  entitled  ". 
act  to  punish  dealers  and  pretend 
dealers  in  counterfeit  money  and  oti 
fraudulent  devices  for  using  the  Unii 
States  mails,"  and  which  amended 
S.  i  5480  (embodied  herein),  by  inse 
ing  therein  an  enumeration  of  varii 
ways  or  devices  for  using  the  mail* 
defraud,  did  not  repeal  this  section, 
narrow  its  scope  to  the  specific  schen 
and  artifices  so  specified.  Culp  v. 
S.  (1897)  82  Fed.  990.  27  C.  C.  A.  2 

In  the  offenses  expressly  enumera 
In  R.  S.  {  5480,  aa  amended  by  i 
March  2,  1889,  |  1  (embodied  here! 
e.  g.,  tbe  selling,  etc.,  of  connterf 
coin,  the  "sawdust  swindle,"  the  "coi 
terfeit  money  fraud,"  etc.,  there  is 
element  of  gain  to  the  offender.  Th> 
concrete  cases  were  all  inserted  in  ■ 
section  by  tbe  amendment  of  1889. 
its  original  form  the  section  enumer 
ed  only  "any  scheme  or  artifice  to  ■ 
fraud,"  and  there  was  nothing  in  i 
section  when  originally  passed  to 
quire  a  restriction  of  this  plain  li 
guage.  It  is  not  to  be  inferred  that, 
the  insertion  of  concrete  cases 
the  amendment,  Congress  intended 
change  the  meaning  of  the  words  it  1 
already  employed  to  designate  aa 
fense.  Since  Congress  did  not  rap 
tbe  benefit  of  tbe  wrongdoer  an  i 
ment,  It  would  seem  to  be  judicial  1 
ielation  for  tbe  courts  to  require  si 
benefit  to  be  alleged  and  proved.  E 
logg  v.  U.  S.  (1908)  126  Fed.  323,  3 
61  C.  C.  A.  229. 

Amendment  of  R.  S.  !  6480,  relat 
to  the  fraudulent  use  of  the  mails. 
Act  March  2,  1S89,  }  1  (embodied  he 
in),  did  not  limit  the  scope  of  such  s 
tions  to  schemes,  artifices,  or  devi 
described  in  the  amendment,  but  adi 
to  the  offenses  denounced  by  the  or 
nal  act  those  specified  in  act  of  IS 
Wilier  v.  U.  S.  (1904)  133  Fed.  337, 
C.  C.  A.  399. 

5.  Nature  and  elements  of  offasas 
□en era!.— Under  R.  S.  5  5480,  as  ame: 
ed  in  1889  (embodied  herein),  it  in 
be  charged  in  the  indictment  and  est 
lisbed  by  the  evidence:  (1)  That  I 
persons  charged  must  have  devised 
scheme  or  artifice  to  defraud;  (2)  tl 
they  must  have  intended  to  effect  t 
scheme  by  opening  or  intending  to  oi 
correspondence  with  some  other  p 
son  through  the  post  office  or  by 
citing  such  other  person  to  open  co 
munication  with  them;    (3)  and  that 
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if  oat  such  scheme  mob  perion 
lave  either  deposited  a  letter  or 
in  the  post  office  or  taken  or  re- 
one  therefrom.  Stokes  v.  U.  S. 
18  Sup.  Ct  «17,  618,  157  U.  8. 
S  L.  Ed.  667. 
fact  that  the  communication 
in  the  mails  by  the  promoter  of 
dulent  investment  company  con- 
mere  statements  as  to  the  fa- 
rofits  which  would  accrue  to  in- 
■  and  not  misrepresentations  as 
iting  facta  did  not  affect  his  lia- 
under  R.  S.  i  5480,  aa  amended 

0  (embodied  herein).  Durland  v. 
(1S96)  16  Sup.  Ct.  508,  511,  161 
306,  40  L.  Ed.  709. 
.■onstitute  the  offense  the  letters 
ted  in  the  post  office  need  not 
h  aa  would  be  effective  in  csrry- 
t  defendant's  fraudulent  scheme. 

ing  false  and  fraudulent  repre- 
it.Ds  through  the  mails  to  pro- 
'e  buyers  of  cattle,  to  promote  a 
e  to  defraud  by  inducing  them  to 
and  inspect  the  cattle,  after 
inferior  cattle  were  to  be  sub- 
d  in  the  place  of  those  inspected 
ild,  is  not  punish  able  under  R.  S. 
I.  ante,  f  10383,  making  criminal 
«  of  the  mails  in  furtherance  of 
es,  or  schemes  of  gain  depend- 
>on  chance,  or  "schemes  devised 
e  purpose  of  obtaining  money  or 
ty  under  false  pretenses,"  but 
acts   constitute   the   offense    pro- 

1  by  R.  S.  |  5480  (embodied  bere- 
'.  using  the  mails  to  carry  on  any 
e  or  artifice  to  defrain!.  U.  S. 
ver  <1911)  32  Sup.  Ct  51,  53, 
.  S.  167,  66  L.  Ed.  145. 

justify  a  conviction  under  R.  S. 
I  (embodied  herein),  the  govern- 
must  prove  accused  had  devised 
:me  to  defraud,  tbat  he  intended 
;ct  tbe  scheme  by  opening  a  cor- 
idence  with  some  other  person  or 
is  through  the  post  office,  and 
n  carrying   out   such   scheme   be 

placed  in  or  received  from  some 
iffice  a  letter  or  packet.     Packer 

S.   (1901)    106  Fed.  906,   46  G 
35. 
S.    |    5480    (embodied     herein), 

it  an  offense  for  any  person  to 
any  letter  in  a  post  office  in  fur- 
ice    of    any    scheme    to    defraud. 

that  if  tbe  offense,  under  the 
e,  be  a  felony,  so  aa  to  render  the 
oe  of  principal  and  accessory  ap- 
e,  one  who  performs  a  part  of 
heme,  or  who  ta  a  party  to  tbe 
e  or  plan,  Is  a  principal,  though 
not  present  when  the  letters  are 
.  Hume  v.  U.  S.  (1902)  118  Fed. 
5  C.  C.  A.  407,  writ  of  certiorari 

(1903)  23  Sup.  Ct  850,  189  U. 
,  47  L.  Ed.  923. 

;r  R.  8.  |  5480  (embodied  here- 
hich  makes  it  a  criminal  offense 

person,  having  devised  a  scheme 
ifice  to*  defraud,  "shall,  in  and 
pouting  such  scheme  or  artifice, 
*    place    or   cause    to   be   placed 


any  letter  *  •  •  In  any  post  office, 
branch  post  office,  or  street  or  hotel 
letter  box  of  the  United  States,"  a  rail- 
way postal  car  used  and  designated  as 
a  railway  post  office  for  the  receiving 
and  distribution  of  mail  is  a  branch 
post  office.  Hanley  v.  U.  S.  (1903)  123 
Fed.  849,  59  C.  C.  A.  153,  rehearing 
granted  (1903)  126  Fed.  944,  61  C.  C. 
A.  668,  which  is  reversed  on  rehear- 
ing (1904)  127  Fed.  829.  62  C.  C.  A.  ■> 
561,  writ  of  certiorari  denied  (1904)  24 
Sup.  Ct  858,  194  U.  S.  634,  48  L.  Ed. 
1160. 

Id  a  prosecution  for  violating  it.  8.  | 
5480  (embodied  herein),  prohibiting  any 
person  to  further  any  scheme  to  de- 
fraud by  opening  communication  with 
persons  to  be  defrauded  by  means  of 
the  United  States  post  office,  the  de- 
fendant's intention  to  obtain  a  benefit 
by  the  alleged  fraud,  or  to  convert  tbe 
money  obtained  thereby  to  his  own  use, 
is  not  an  element  of  the  offense.  Kel- 
logf  v.  V.  S.  (1903)  126  Fed.  323,  01 
C.  C.  A.  229. 

On  an  indictment  for  depositing  let- 
ters in  the  mail  with  intent  to  defraud, 
under  II.  S.  j  5480.  as  amended  March 
2,  1S89  (embodied  herein),  the  accused 
must  have  devised  or  intended  to  de- 
vise a  scheme  to  defraud,  and  must 
have  intended  to  effect  the  scheme  by 
opening  correspondence  through  the 
mails,  or  by  inciting  some  person  to 
open  communication  with  him  through 
the  mails,  and  in  executing  tbe  scheme, 
or  attempting  so  to  do,  be  must  have 
either  deposited  a  letter  or  other  com- 
munication in  the  poet  office  for  deliv- 
ery, or  taken  or  received  one  therefrom. 
Brown  v.  U.  S.  (1D0C)  143  Fed.  60,  74 
C.  C.  A.  214,  writ  of  certiorari  denied 
(1006)  26  Sup.  Ct  765.  202  U.  S.  620, 
50  L.  Ed.  1174. 

In  order  to  make  out  the  offense  de- 
fined by  R.  R..J  5480  (embodied  herein), 
prohibiting  tbe  mailing  of  a  letter  in  the 
execution  or  attempted  execution  of  a 
scheme  to  defraud,  there  must  not  only 
be  a  scheme  intended  to  defraud,  but 
such  scheme  must  contemplate  as  one 
of  its  essential  parts  the  use  of  the 
United  States  post  office  establishment 
ti  effect  ita  purpose,  the  gist  of  the 
offense  being  the  mailing  of  the  letter' 
in  furtherance  of  such  scheme.  Brooks 
v.  U.  S.  (1906)  146  Fed.  223,  76  C. 
C.  A.  581. 

Each  mailing  or  taking  from  the  post 
office  of  a  letter  pursuant  to  a  scheme 
to  defraud  constituted  a  separate  of- 
fense under  R.  S.  i  5480  (embodied 
herein).  Francis  v.  U.  S.  (1907)  152 
Fed.  155,  81  C.  C.  A.  407,  modifying 
judgment  U.  S.  v.  Francis  (D.  C.  1900) 
144  Fed.  520.  and  writ  of  certiorari 
denied  (1907)  27  Sup.  Ct.  797,  206  U. 
S.  505,  51  L.  Ed.  1191. 

Where  accused  had  been  a  party  to  a 
scheme  to  defraud  during  a  period  when 
the  persons  conducting  the  same  had 
done  so  solely  by  means  of  express  and 
telegraph  companies,  but  was  not  shown 
to   have   had   any   connection   with   his 
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former  confederates  after  they  com- 
menced to  unlawfully  use  the  mails  for 
such  purpose,  he  was  not  guilty  of  vi- 
olating It.  S.  i  5480  (embodied  herein). 
Dalton  v.  U.  8.  (1907)  154  Fed.  461,  83 
G.  C.  A.  317. 

A  letter  mailed  in  furtherance  of  a 
scheme  to  defraud,  in  order  to  support 
an  indictment  under  B.  8.  I  5480,  as 
amended  in  1889  (embodied  herein), 
need  not  in  itself  be  effective  to  ex- 
ecute such  scheme,  but  it  U  sufficient 
if  it  was  designed  for  that  purpose  or 
to  assist  in  it  Lemon  v.  U.  3.  (1908) 
164  Bed.  953,  90  C.  C.  A.  91T. 

One  who  devises  a  fraudulent  scheme 
by  opening  a  correspondence  with  him- 
self by  means  of  the  post  office  is  guilty 
of  do  offense  punishable  under  R.  S.  f 
5480  (embodied  herein).  Erbaugk  v. 
U.  a  (1909)  173  Fed.  435,  97  C.  C.  A. 

The  act  forbidden  by  II.  S.  t  5480,  as 

amended  (embodied  herein),  is  not  the 
deposit  in  or  the  receipt  from  the  post 
office  of  a  letter  or  circular  for  the  pur- 
pose of  executing  a  fraudulent  scheme 
as  in  this  section.     Id. 

The  gravamen  of  the  offense  under  B. 
a  |  5480  (embodied  herein),  was  not 
the  Intended  or  perpetrated  fraud,  but 
the  intended  use  of  the  post  office  to 
perpetrate  the  fraud,  and  the  act  for- 
bidden was  not  the  deposit  in  or  the 
receipt  from  the  post  office  of  a  letter 
or  circular  for  the  purpose  of  executing 
a  fraudulent  scheme  as  in  this  section. 

id. 

To  constitute  the  offense  of  using  the 
mails  to  defraud,  under  R,  8.  f  5480 
(embodied  herein),  there  must  have 
been  an  intention  to  injure  the  person 
addressed  or  sought  to  be  reached  by 
defrauding  him  of  something  which  he 
already  had;  and  the  making  of  false 
representations,  for  the  purpose  of  de- 
ceiving the  persona  addressed  by  rais- 
ing expectations  of  gain  or  advantage 
which  it  was  not  the  intention  to  fulfill, 
is  insufficient.  Miller  v.  U.  S.  (1909) 
174  Fed.  35.  98  C.  C.  A.  21. 

In  order  to  constitute  the  offense  of 
using  the  post  office  in  furtherance  of 
a  scheme  to  defraud,  the  government 
.must  prove  that  the  defendants  devised 
a  scheme  or  artifice  to  defraud,  that 
they  intended  to  effect  the  scheme 
through  the  use  of  (he  post  office  es- 
tablishment, and  that  in  carrying  out 
the  scheme  they  either  deposited  a  let- 
ter or  packet  in  the  post  office  or  took 
or  received  one  therefrom.  Foster  v. 
U.  8.  (1910)  178  Fed.  165,  101  C.  C. 
A.  485. 

In  a  prosecution  for  using  the  post 
office  establishment  in  furtherance  of  a 
scheme  to  defraud,  it  is  not  necessary 
to  show  that  any  one  has  been  in  fact 
defrauded,  nor  is  it  necesssrily  conclu- 
sive against  the  fraudulent  nature  of 
the  scheme  that  those  named  in  the  in- 
dictment as  among  those  intended  to  be 
defraiuied  have  not  been  so  defrauded 
in  feet.     Id. 


The  offense  denounced  by  R.  S.  I  54 
(embodied  herein),  consists  in  the  c 
vising  of  a  fraudulent  scheme  and  i 
depositing  in  the  mail  of  a  letter,  wi 
ing,  or  other  paper  for  executing 
attempting  to  execute  such  schei 
When  such  acts  are  shown,  the  cri 
is  established,  and,  while  what  is  actu 
ly  accomplished  may  be  evidence 
what  was  intended  to  be  accomplish 
it  is  not  the  sole  evidence.  The  offei 
ia  complete  if  an  attempt  be  made 
execute  by  tbe  use  of  the  postal 
tablishment.  Humes  r.  TJ.  S.  (IB: 
182  Fed.  485,  105  C.  C.  A.  158. 

The  elements  of  the  offense  defined 
R.  8.  |  5480  (embodied  herein),  p 
bibiting  the  use  of  the  post  office  in  ■ 
furtherance  of  a  scheme  to  defraud,  ; 
the  devise  or  intended  devise  of 
artifice  to  defraud  by  accused,  the 
tendon  to  effect  the  scheme  or  artil 
by  opening  correspondence  or  commu 
cation  with  some  person  through 
mail  or  by  inciting  some  person  to  o] 
communication  with  him  through  ■ 
mail,  and  tbe  execution  of  the  scbe 
or  artifice  or  an  attempt  to  do  so 
the  deposit  of  a  letter  or  other  co 
munication  in  the  post  office  for  tra 
mission  or  delivery,  or  taking  or  rece 
Ing  a  letter  or  communication  for  tl 
purpose  therefrom.  Rimmerman  v. 
S.  (1911)  186  Fed.  307,  108  C.  C. 
385,  writ  of  certiorari  denied  (1911) 
Sup.  Ct.  523,  223  U.  8.  721,  56  L.  1 
630. 

To  constitute  the  offense  of  using  ' 
mails  to  carry  into  effect  a  scheme 
defraud,  within  R.  S.  |  5480  (embod 
herein),  it  is  not  necessary  that  th 
should  be  actual  misrepresentation 
to  an  existing  fact;  but  it  is  suffici 
if  the  representations  made  were 
tended  and  calculated  to  deceive  and  ■ 
fraud.  McCarthy  v.  U.  S.  (1911)  1 
Fed.  117,  110  C.  C.  A.  547. 

The  misuse  of  the  post  office  by  ' 
deposit  in  or  receipt  from  it  of  a  let 
Is  the  gravamen  of  the  offense,  but  i 
scheme  to  defraud  and  the  intention 
use  the  post  office  to  effect  it  are  ice 
pensable  elements  of  tbe  offense.  Hj 
v.  U.  8.  (1912)  198  Fed.  610,  119 
C.  A.  493. 

Elements  of  the  offense  of  using  ■ 
mails  to  defraud,  within  this  secti 
considered.  Harrison  v.  TJ.  a  (191 
200  Fed.  862,  139  C.  C.  A.  78. 

In  order  to  constitute  the  offense 
using   the    post   office    establishment 

furtherance  of  a  scheme  to  defraud 
violation  of  this  section,  there  must 
proof  of  a  scheme  or  artifice  to  defrt 
which  accused  has  devised  or  is  into: 
ing  to  devise  snd  a  use  of  the  mails 
execute  the  scheme  or  artifice,  or 
attempt  to  do  so.  Stockton  v.  U. 
(1913)  205  Fed.  462,  123  O.  C.  A  5 
40  L.  R.  A.  (N.  8.)  936. 

Elements  of  the  offense  of  using  ■ 
mails  to  defraud  in  violation  of  R.  S 
5480.  as  amended  by  Act  March  2.  It 
(embodied  herein),  Stated.    Smith  v. 
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I)  208  Fed.  131,  125  C.  0.  A. 

defendants,  engaged  in  scheme 
ud  by  selling  worthleaa  instru- 
i  genuine  soldier's  script,  also 
id  script,  mailing  of  letter  ad- 
;  the  business  and  soliciting  eor- 
mee,  held  to  violate  this  see- 
ugh  it  did  not  appeal  that  the 
■Id  to  the  addressee  wat  fraud- 
:lanton  t.  U.  S.  (1914)  213  Fed, 

C.  C.  A.  22,  Ann.  Cas.  1M4D, 

at*  of  crime  of  using  the  mails 
ate  frauds,  punishable  by  this 
are  a  scheme  intended  to  de- 
id  an  actual  use  of  the  mails. 
t.  U.  3.  (1915J  223  Fed.  1KB, 
!.  A.  341. 

ling  the  mails  in  carrying  out  a 
to  defraud  by  inducing  another 
;oods  on  approval  with  intent  of 
ig  them  held  guilt;  of  violating 
don.  Tucker  v.  U.  S.  (1915) 
.  833,  140  C.  C.  A.  279. 
>ank,  forwarding  check  by  mall 
ction,  was  ignorant  of  defend- 
eme  to  defraud,  held  not  to  de- 
r  responsibility  for  fraudulent 
:he  mails,  under  this  section. 
U.  S.  (C.  C.  A.  1915)  228  Fed. 

:  from  post  office  of  letter  in 
*eme  to  defraud  held  offense, 
lis  section,  though  letter  was 
y  defendants'  agent.  Trent  v. 
',.  C.  A.  1916)  228  Fed.  648. 

use  of  mails  in  affecting 
to  defraud  held  offense,  under 
ion;  a  purpose  to  use  tbe  mails 
g  an  essential  element  of  the 

Id. 
al  for  fraudulent  use  of  mails, 

falsity  of  financial  statements 
parti ea  from  whom  credit  was 
held  controlling;  the  sending 
K>ing  inconsistent  with  honesty, 
ncrlv  false.  Kaplan  v.  11.  S.  (C. 
18)  229  Fed.  389. 
st  of  tbe  offenae  is  tbe  abuse  of 
,  and  the  mailing  and  tbe  let- 
f  constitute  the  eorpus  delicti. 
Tones  (C.  C.  1882)  10  Fed.  469. 
g  a  letter  through  the  mail  to 
le  purchase  of  counterfeit  mon- 
be  purpose  of  putting  it  off  as 

is  an  offense  under  It.  S.  i 
ii bodied,  herein),  notwitbstand- 
ibaence  of  evidence  showing  an 
i  to  defraud  any  particular  per- 

ho  advertises  under  various  U- 
a gents  to  sell  goods  and  dis- 
■irculars  without  any  intention 
lying  such  agents,  but  intending 
i  persona  who  meet  with  such 
ements  or  circulars  to  send  him 
i  in  postage  stamps  and  $2.50 
y  for  agents'  outfits  or  sample 
ith  the  intention  of  cheating  and 
ng  the  persons  sending  such 
stamps  or  money,  or  a  portion 
y  converting  such  stamps  or 
>  his  own  nse,  without  intending 
U.S.Comf.*16— 801 


any  equivalent  for  the  same,  and  to  car- 
ry out  this  fraudulent  device  takes  ■ 
letter  and  packet  from  the  post  office 
and  deposits  a  packet  in  the  poet  office, 
is  guilty  of  the  misdemeanor  described 
in  H,  S.  |  5480  (embodied  herein).  I  J. 
8.  v.  Stickle  (C.  C.  1883)  1ft  Fed.  798. 

As  the  offense  consists  in  the  con- 
cocting of  ■  scheme  or  artifice  to  de- 
fraud individuals  of  their  property  and 
money,  and  in  the  employment  of  the 
post-office  department  in  carrying  into 
execution  such  scheme  or  artifice  to 
warrant  a  conviction  tbe  jury  must  be 
satisfied,  beyond  a  reasonable  doubt,  of  - 
the  intention  of  the  accused  to  defraud, 
and  of  tbe  use  of  tbe  post  office  for 
(hat  purpose.     Id. 

Where  the  mails  are  used  by  persons 
who  have  devised  a  scheme  to  defraud, 
and  as  a  part  of  tbe  means  for  carrying 
out  such  scheme,  an  offense  is  com- 
mitted under  B.  S.  5  5480,  as  amended 
by  Act  March  2.  1889  (embodied  here- 
in), and  it  is  immaterial  to  whom  the 
letter  was  addressed  or  by  whom  mail- 
ed. U.S.  v.Ryan  (C.C.  1903)  123  Fed. 
634. 

The  sending  through  the  mails,  by 
persons  who  have  entered  into  a  con- 
spiracy to  defraud,  of  letters  to  each 
other,  not  intended  to  be  shown  to  tbe 
intended  victims,  or  otherwise  used  in 
carrying  out  the  fraudulent  scheme,  but 
merely  for  the  purpose  of  giving  or 
asking  information  as  to  tbe  acts  of  the 
different  parties  to  tbe  conspiracy,  and 
to  keep  each  other  informed  as  to  its 
progress,  does  not  constitute  an  offense 
under  R.  8.  8  5480,  as  amended  by  Act 
March  2,  1889  (embodied  herein).     Id. 

Tbe  gist  of  the  offense  under  the  stat- 
ute is  the  use  of  the  mails  as  a  material 
part  of  carrying  out  tbe  scheme  to  de- 
fraud.   Id. 

To  constitute  tbe  offense  of  "using  the 
mails  to  effectuate  a  scheme  to  de- 
fraud," within  R.  S.  |  54SO  (embodied 
herein),  the  scheme  must  have  con- 
templated the  use  of  the  post  office  es- 
tablishment to  effectuate  it,  and  not  the 
use  of  the  mails  as  a  mere  incident  to 
some  fraudulent  scheme.  U.  S.  v.  Mc- 
Crory  (C.  C.  1910)  175  Fed.  802. 

An  attempt  to  defraud  a  creditor  by 
inclosing  witb  a  letter  to  him  worthless 
slips  of  paper  in  place  of  money,  stated 
by  such  letter  to  be  inclosed  therewith, 
and  sending  such  letter  and  inclosed 
slips  to  such  creditor  through  tbe  mail, 
is  not  an  indictable  offense,  under  R.  8. 
{  5480  (embodied  herein).  U.  8.  v. 
Owena  (D.  C.  1883)  17  Fed.  72. 

Under  R.  S.  j  5480  (embodied  here- 
in), a  person  is  guilty  of  "placing  a 
letter  in  the  post  office"  if  a  letter  has 
been  so  deposited  by  his  direction,  even 
though  by  tbe  band  of  another.  D.  S. 
tv.  Flemming  (D.  C.  1883)  38  Fed.  907. 

The  elements  in  tbe  offense  of  usiug 
the  mail  for  tbe  purpose  of  defrauding, 
created  by  R.  S.  j  5480  (embodied  here- 
in), are   the   devising,   or  intending  to 
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devise,  a  acheme  or  artifice  to  defraud; 
the  opening  or  intending  to  open  cor- 
respondence or  communication  with 
some  other  person,  or  inciting  such  per- 
son to  open  correspondence,  by  means 
of  the  poet-office  department,  with  the 
one  devising  the  scheme,  and,  in  pursu- 
ance of  the  scheme,  putting  a  letter  or 
packet  in  the  mail,  or  taking  one  out 
U.  8.  v.  Wootten  (D.  C.  1887)  29  Fed. 
702. 

In  order  to  constitute  the  offense  of 
using  the  mail  for  the  purpose  of  de- 
frauding, under  R.  3.  f  5480  (embodied 
herein),  the  intent  not  to  pay  for  the 
goods  must  exist  before  credit  sought, — 
must  precede  an  order  for  goods:  and 
it  is  not  fraudulent,  within  the  meaning 
of  the  statute,  if  one  not  in  solvent  cir- 
cumstances should  seek  credit  or  order 
goods  without  the  present  means  of 
paying  for  them,  nor  would  it  come 
within  the  meaning  of  the  statute  if  one 
had  ordered  goods,  and  afterwards  de- 
vised a  purpose  of  escaping  from  pay- 
ing for  them.     Id. 

K.  S.  i  5480  (embodied  herein),  does 
not  embrace  every  ease  where  a  letter 
promotive  of  or  connected  with  a  fraud- 
ulent design  may  be  sent  through  the 
post  office  by  the  person  engaged  in  or 
contemplating  the  fraud,  and  to  con- 
stitute the  offense  something  more  is 
necessary  than  the  mere  sending 
through  the  mail  of  a  letter  forming 
part  or  designed  to  aid  in  the  perpetra- 
tion of  a  fraud,  and  the  scheme  to  de- 
fraud is  one  which  must  be  affected  by 
the  designer  of  it  opening  a  correspond- 
ence by  mail  or  by  Inciting  some  one  else 
to  open  correspondence  with  him.  U. 
S.  v.  Mitchell  (D.  C.  1888)  36  Fed.  492, 
463,  1  L.  R.  A.  796. 

The  practice  of  exaggerating  the  val- 
ue of  goods  offered  for  sale  ia  not  crim- 
inal if  restricted  within  reasonable 
bounds,  and  is  not  done  with  fraudulent 
intent.  U.  S.  v.  Staples  (D.  C.  1800) 
45  Fed.  105. 

R.  S.  g  5480,  and  its  amendments 
(embodied  herein),  are  general  in  char- 
acter, and  make  the  use  of  the  mails  for 
promoting  schemes  to  defraud  a  crim- 
inal offense.  R.  S.  |  3804,  as  amended 
(ante,  S  10383),  Is  specific  and  applies 
only  to  the  promotion  of  lottery 
schemes  by  the  use  of  the  mails.  U.  S. 
v.  Saner  (P.  C.  18981  8S  Fed.  240. 

The  offense  defined  by  R.  S.  I  5480 
(embodied  herein),  is  one  against  the 
postal  laws  of  the  United  States,  and  its 
policy  is  to  prevent  the  misuse  of  tbe 
mails  of  the  United  States,  the  prosti- 
tution of  the  mails  of  the  United  States 
in  furtherance  of  dishonest  schemes, 
The  government  intends  that  the  post 
office  establishment  shall  be  used  by  the 
people  for  tbe  purposes  of  legitimate 
business  and  social  intercourse  and  that 
it  shall  not  be  used  for  the  purpose 
of  furthering  dishonest  schemes  or 
practices,  or  for  disseminating  immoral 
or  indecent  literature.  All  such  mat- 
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ter  and  kindred  matter  are  dedar 
the  laws  of  the  United  States 
nonmailable.  U.  S,  v.  Horman  ( 
1001)  118  Fed.  780,  affirmed  (1902 
Fed.  350.  53  C.  C.  A.  570. 

An  indictment  under  R.  8.  |  54! 
amended  (embodied  herein),  for 
the  mails  for  the  purpose  of  ear 
out  a  fraudulent  scheme  devised  t 
fendant,  must  charge  that  the  le 
etc.,  alleged  to  have  been  deposit 
the  mails  were  so  deposited  fo 
purpose  of  carrying  out  or  exei 
such  scheme,  that  being  a  materia! 
Of  the  offense,  which  cannot  be 
plied  by  intendment.  U.  S.  v.  Clar 
G.  1903)  125  Fed.  92. 

In  a  prosecution  for  the  use  t 
mails  for  the  furtherance  of  a  sc 
intended  to  defraud,  the  govert 
is  bound  to  prove  beyond  a  reasi 
doubt  a  plan  or  contemplated  ser 
actions  for  the  purpose  of  defra 
another  by  deception,  artifice, 
promises,  or  pretenses;  that  a 
of  the  plan  must  be  the  use  of  the 
for  the  purpose  of  effecting  the 
and  that  the  party  charged  deposit 
caused  to  be  deposited  in  the 
some  letter  or  paper  in  the  execut 
such  plan.  U.  S,  v.  Poat  (D.  C. 
128  Fed.  950,  judgment  reversed  I 
U.  8.  (1905)  135  Fed.  1,  67  C. 
569,  71)  L  It.  A.  986,  rehearing  . 
(1905)  135  Fed.  1022,  67  C.  O.  i 
70  L.  R,  A.  989. 

R.  8.  |  5480  (embodied  hereL 
which  section  7411,  snte,  manifest 
fers,  so  far  as  tbe  fraudulent  s 
for  obtaining  money  through  the 
here  referred  to  is  concerned,  ce 
plates  an  executed  transaction, 
indictment  would  lie  unless  the  c 
is  completed  by  actual  deposit  of 
letter  in  furtherance  of  the  frau 
scheme  in  the  post  office.  U. 
Burton  (D.  C.  1904)  131  Fed.  55i 
reversed  (1905)  25  Sup.  Ct  243,  : 
S.  283.  49  L.  Ed.  482. 

R.  S.  |  5480  (embodied  herein) 
templates  an  executed  transactioi 
indictment  would  lie  thereunder 
the  offense  had  been  completed  I 
actual  deposit  of  some  letter  il 
therance  of  the  fraudulent  scbe 
tbe  post  office.     Id. 

The  elements  of  the  offense  ■ 
vising  a  scheme  or  artifice  to  defrr 
be  effected  by  means  of  the  post 
establishment  of  the  United  Stat 
violation  of  R.  8.  IS  5480  (em 
herein),  are:  (1)  That  defends 
vised  the  scheme  to  defraud,  as  al 

(2)  that  be  intended  to  effect 
scheme  or  artifice  by  opening 
spondence  or  communication  wil 
.persons  intended  to  be  defraud' 
means  of  the  post  office  establis 
of  the  United  States,  or  by  ii 
them  to  open  correspondence  wit 
respecting  such  scheme  or  artifici 

(3)  that  in  the  furtherance  and 
tion  of  the  scheme,  or  in  attempt 
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the  samp,  defendant  deposited 
d  to  be  deposited  In  the  United 
oat  office  letters,  papers,  writ- 
areolar b,  or  took  from  the  post 
>ers  or  writings  connected  with 
lerance  of  such  scheme.  U.  9. 
r  (D.  C.  1907)  154  Fed.  890. 
prosecution  for  devising  a 
>r  artifice  to  defraud,  to  be  ef- 
hrough  the  post  office  estab- 
,  the  date  of  the  alleged  mailing 

different  letters,  papers,  or 
described  in  the  indictment  was 
laential  element  of  the  offense; 
sufficient  that  the  letters,  writ- 
ulnrs  alleged,  or  some  of  them, 
msited  or  caused  to  be  deposit- 
lefendant  at  any  time  within 
ira  next  prior  to  the  finding  of 
intent-     Id. 

i  of  a  labor  union  who  send  let- 
drcnlars  through  the  mails  to 
■a  of  a  manufacturing  corpora - 
nduce  them  to  withdraw  their 
rom  it  for  the  purpose  of  ruin- 
lusineas  or  forcing  it  to  pay  a 
osed  on  it  for  employing  non- 
trknien,  whether  such  fine  and 
were  initiated  by  such  officers 
e  union  with  their  participation 
■oval,  are  guilty  of  the  offense 

the  mails  to  defraud,  in  viola- 
t.  S.  ;  6480  (embodied  herein). 

Baish   (D.  C.  1908)   163  Fed. 

istitute  an  offense  under  R.  S. 
I  embodied  herein),  the  person 
must  have  devised  some  scheme 
ce  to  defraud,  must  have  in- 
>  effect  the  same  by  opening  or 
:  to  open  such  correspondence 
me    other    person    or    per none 

the  post  office  or  by  inciting 
ler  person  to  so  open  commu- 
with  him,  and  In  executing  such 
•r  attempting  to  he  must  either 
:ed  in.a  post  office  a  letter,  cir- 

advertisement,  or  received  one 
n.    U.  S.  v.  Smith  (D.  C.  1909) 

058. 

jrosecution  for  using  the   post 
furtherance   of   a   scheme   to 

in  violation  of  E.  8.  !  5480 
•d  herein),  it  is  not  necessary 

scheme  to  defraud  conteinplat- 
ie  of  the  post  office  in  its  exe- 
while  such  retirement  is  Dec- 
o  a  conviction  under  R.  S.  t 
ite,  |  10201.  Ex  parte  King 
912)  200  Fed.  622. 
prosecution  for  violating  this 
it  was  not  necessary  for  the 
ent  to  prove   that  the  defend- 

devising  their  scheme  to  de- 
tended  to  effect  the  scheme  by 

correspondence  through  the 
ce  establishment,  as  was  re- 
nder Act  March  2,  1889.  U.  S. 
t  (D.  0.  1912)  200  Fed.  997. 
ection,  prohibiting  the  use  of 
»  in  furtherance  of  a  scheme 
md.   is   broader    than   R.    S.    | 

which  it  was  founded;  it  being 


necessary  under  this  section,  to  com- 
plete the  offense,  for  the  government 
to  prove  only  a  fraudulent  scheme,  and 
that  to  execute  it  there  was  placed,  or 
caused  to  be  placed,  in  the  post  office, 
or  taken  therefrom,  a  letter  or  postal 
card,  etc.  U.  8.  v.  Goldman  (D.  C. 
1813)  207  Fed.  1002. 

That  letters  taken  from  post  office 
pursuant  to  scheme  to  defraud  were 
decoy  letters  held  not  to  render  their 
receipt  any  less  an  offense,  if  they 
were  written  in  an  effort  to  detect,  and 
not  to  induce  the  commission  of,  a 
crime.     Id. 

An  indictment  for  misuse  of  the 
nails,  in  furtherance  of  a  scheme  to 
defraud  by  the  sale  of  de  luxe  editions 
of  books  to  be  resold  to  others,  held 
not  objectionable  on  the  ground  that 
the  representations  as  to  resale  were 
of  an.  opinion  character.  U.  S.  v.  Far- 
mer (D.  C.  1914)  218  Fed.  929. 

6.  Offense  prior  to  taking  effect  of 
statute.— Under  this  section,  which  be- 
came effective  in  January,  1910,  and 
section  10517,  post,  authorising  the 
prosecution  of  offenses  committed  prioi 
to  its  enactment  in  the  same  m: 
as  if  it  had  not  been  passed,  one  indict- 
ed for  using  the  mails  to  defraud 
sequent  to  January,  1910  may  be  pros- 
ecuted under  the  section,  although  the 
Indictment  charges  that  the  Bcheme 
was  devised  in  1909.  Sandals  v..  U.  8. 
(1914)  213  Fed.  569,  130  C.  C.  A.  149. 

Where  persons  devising  a  scheme  to 
defraud  by  misuse  of  the  mails  prior 
to  Criminal  Code  continued  their 
scheme  thereafter,  the  continuance 
was  the  devising  of  a  scheme  after  tak- 
ing effect  of  the  Code.  Farmer  v.  U. 
8.  (1915)  223  Fed.  903,  139  C.  C.  A. 
341. 

Where  defendants  devised  scheme  to 
defraud  by  use  of  the  mails  prior  to 
Criminal  Code,  and  continued  the 
scheme  thereafter,  the  government, 
charging  a  violation  of  Code,  could 
prove  acts  prior  to  it.  Myers  v.  U. 
8.   (1915)   223  Fed.  919.  139  C.  C.  A. 


7.  Scheme  or  artifice  to  defraud.— 
Under  an  indictment  for  devising  a 
scheme  to  sell  counterfeit  money 
through  the  mails,  based  on  Act  March 
2,  1889,  c.  393,  providing  for  the  pun- 
ishment of  one  using  the  mails  in  the 
execution  of  "a  Bcheme  to  defraud,  or 
to  sell"  counterfeit  money,  it  is  not 
necessary  to  prove  a  scheme  to  de- 
fraud. Streep  v.  U.  S.  (1895)  16  Sup. 
Ct.  244.  160  U.  S.  128,  40  L.  Ed.  365. 

The  offense  of  using  the  mails  in  fur- 
therance of  "schemes  devised  for  the 
purpose  of  obtaining  money  or  prop- 
erty under  false  pretenses."  denounced 
by  B.  8.  5  3894,  ante,  5  10383,  includes 
only  schemes  having  a  similitude  to  the 
lottery  and  other  like  schemes  partic- 
ularly described  by  the  particular 
words  of  the  section,  and  does  not 
cover  the  use  of  the  mails  to  promote 
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other  schemes  to  obtain  money  on 
property  by  means  of  false  pretenses, 
which  is  embraced  by  the  provisions 
olfi.  8.  |  5480  (embodied  herein), 
making  criminal  the  use  of  the  mails 
to  carry  on  any  scheme  or  artifice  to 
defraud.  U.  S.  t.  Stever  (1911)  32 
Sup.  CL  61,  222  D.  8.  167,  66  L.  Ed. 
145. 

In  B.  8.  |  5-180,  us  amended  by  Act 
March  2,  1889  (embodied  herein), 
whkb  makes  it  a  criminal  offense  If 
any  one,  "having  devised  or  Intending 
to  devise  any  scheme  or  artifice  to  de- 
fraud" to  be  effected  by  the  use  of  the 
mails,  shall,  in  carrying  out  such 
scheme  or  artifice,  hare  either  depos' 
ited  a  letter  or  packet  in  a  post  offio 
or  taken  one  tberefrom,  the  phrase 
"scheme  or  artifice  to  defraud"  is  not 
limited  in  Its  meaning  to  such  as  are  to 
be  accomplished  by  means  of  deception 
or  trickery,  but,  bearing  in  mind  that 
the  purpose  of  the  statute  is  to  pre- 
serve the  use  of  the  mails  for  legiti- 
mate purposes,  such  phrase  must  be 
construed  to  include  any  scheme  de- 
signed nod  intended  to  injure  another 
by  depriving  him  of  his  property 
wrongfully;  and  a  plan  to  extort  mon- 
ey from  another  by  threatening  to 
publish  charges  against  him  accusing 
him  of  having  committed  crimes,  un- 
less a  sum  demanded  is  paid,  is  a 
"scheme  to  defraud,"  within  tbe  mean- 
ing of  the  statute.     Horman  v.  U.   S. 

(1902)  116  Fed.  350.  53  C.  C.  A.  670, 
affirming  judgment  U.  3.  v.  Horman 
(D.  C.  1901)  118  Fed.  780,  and  writ 
of  certiorari  denied  (1902)  23  Sup.  CL 
841,  187  U.  S.  641,  47  L.  Ed.  345. 

R.  8.  |  6480  (embodied  herein),  pro- 
vided that  if  any  person,  having  de- 
vised any  scheme  or  artifice  to  de- 
fraud, to  be  effected  by  correspondence 
with  any  persons  by  means  of  tbe 
post  office  of  the  United  Slates,  should, 
for  the  purpose  of  executing  such 
scheme,  place  any  letter  in  any  post 
office  of  the  United  States,  he  should, 
on  conviction,  be  punished,  etc  Sec- 
tion 5480,  R.  S.,  was  amended  by  Act 
March  2,  1889,  so  as  to  read  that  if 
any  person,  having  devised  a  scheme 
to  defraud  or  to  dispose  of  any  coun- 
terfeit money,  etc.,  to  be  effected  by  a 
correspondence  through  the  mails, 
should  place  any  letter  in  the  post  of- 
fice, etc.,  he  should  be  punished.  Held, 
that  the  amendment  was  not  intended 
to  restrict  the  statute  to  schemes  to 
defraud  by  tbe  intended  sale  of  coun- 
terfeit money,  but  was  enacted  to  in- 
clude such  schemes  within  the  prohibi- 
tion of   section  5480.     Milby  v.   U.   & 

(1903)  120  Fed.  1,  57  C.  C.  A.  21. 

In  a  prosecution  for  using  the  malls 
in  furtherance  of  a  scheme  to  defraud 
by  the  paying  of  large  returns  for 
money  to  be  used  in  belting  on  horse 
races,  tbe  fact  that  auch  scheme  in- 
volved a  gambling  transaction  forbid- 
den by  the  laws  of  the  state  where  it 
was  devised  and  where  defendants  re- 
(12804) 


aided  was  immaterial.  O'Hara  v. 
(1904)  129  Fed.  661,  64  C.  C.  A 

The  intentional  use  of  a  legal 
tract  to  defraud  another  may  « 
tute  a  scheme  to  defraud,  under  ) 
|  6480  (embodied  herein),  tbougt 
use  of  the  aame  contract  with  an 
eat  intent  for  a  proper  purpose  i 
be  lawful.  Miller  v.  U.  8.  (1904) 
Fed.  33{,  66  C.  C.  A.  399. 

R.  8.  {  6480,  as  amended  by 
March  2,  1889,  |  1  (embodied  he. 
making  it  a  criminal  offense  by 
sons  whose  vocation  is  healing,  ti 
the  mails  in  furtherance  of  a  sc 
or  artifice  to  defraud,  does  not 
any  discrimination,  with  respect  t 
right  to  the  use  of  the  postal  eats: 
ment  of  tbe  United  States  bet 
those  who  profess  to  cure  by  tin 
of  mental  science  and  those  wh< 
drugs;  and,  in  a  prosecution  tbe 
der  for  such  use  of  the  mnJla,  tbe  ■ 
tion  of  the  defendant's  good  fai 
the  cardinal  question.  If  she  prat 
in  good  faith,  without  the  inte 
to  defraud,  ahe  is  not  guilty,  alt! 
in  fact  the  theory  and  practice  in 
ed  were  worthless;  but,  if,  withou 
lief  in  her  practice,  and  with  ki 
edge  that  ber  representations  re; 
ing  it  were  false,  she  made  tbe 
defraud,  the  fact  that  mental  be 
la  a  lawful  vocation  does  not  pr 
conviction.  Post  v.  U.  S.  (1903; 
Fed.  1,  67  C.  C.  A.  5G9.  70  I 
A.  989,  reversing  judgment  U. 
Post  (D.  C.  1904)  128  Fed.  950 
rehearing  denied  (1905)  135  Fed. 
67  C.  C.  A.  679,  70  L.  R.  A.  9S9. 

R.  a  t  5480,  as  amended  Mar 
1889  (embodied  herein),  includes 
scheme  or  artifice  to  defraud  in  e 
ing  which  it  Is  designed  to  use  tbe 
office  as  an  Instrument  for  commt 
tion,  whether  that  be  the  sole  or 
part  of  the  means  to  be  employ 
effecting  it  or  not.  Brown  v.  1 
(1906)  143  Fed.  60.  74  C.  C.  A 
writ  of  certiorari  denied  (1906 
Sup.  CL  765,  202  U.  S.  620,  60  I 
1174. 

Accused  was  indicted  for  depo: 
a  letter  in  the  post  office  in  exec 
of  a  scheme  to  defraud.  The  sc 
alleged  consisted  of  tbe  iusertio 
an  advertisement  in  a  newspaper 
taining  the  words  "How  to  spec 
on  Board  of  Trade.  Sent  free  1 
L.  Brown  &  Co.,"  etc.,  to  induct 
public  through  correspondence 
ducted  by  mail  to  purchaae  thi 
defendant  under  tbe  name  of  ". 
Brown  A  Co."  commodities  on 
board  of  trade  to  enable  defendant 
did  not  intend  to  make  such  pure 
to  convert  the  money  to  his  own 
The  proof  was  that  one  Hardwici 
such  advertisement  and  without  c 
spondenca  sent  defendant  $1,00 
wire,  with  instructions  to  buy  oj 
on  pork.  Defendant  immediate): 
turned  a  memorandum  showing  a 
made  by  him  to  Hardwick,  .and  I 


THE  CRIMINAL  CODE   (f  216) 


§  10385 


ie  made  on  a  board  of  trade 
n.  Thereafter  Hardwtak  de- 
more  money,  and  directed  fur- 
irchases  of  pork,  which  vers 
i  the  name  manner.  Held,  that 
icta  were  insufficient  to  eatab- 
•  charge  laid  in  the  indictment. 
t.  U.  8.  (WOO)  146  Fed.  210, 
:.  A.  577. 

her  the  pretensions  made  by 
lined,  which  ate  averred  to  con- 
the  scheme  to  defraud,  consti- 
agreement.  valid  or  otherwise, 
rist  of  representations  of  fact, 
or  future,  an  expression  of 
or  assurance  of  past,  present, 
re  conditions,  it  may  constitute 
ie  to  defraud,  provided  only  it 
;ned  and  reasonably  adapted  to 
Brooks  v.  U.  S.  (1906)  148 
3,  76  C.  C.  A.  581. 
!  scheme  is  sufficiently  outlined 
i  its  design  and  adaptability  to 
and  to  fairly  acquaint  the  ac- 
ilh  what  he  is  required  to  meet, 
the  requirement  of  the  stat- 


L 

eme  by  the  owner  of  a 
ffected  by  opening  corn 
rough  the  mails,  to  induce  dif- 
tersons  to  each  purchase  a  half, 
in  his  saloon  aa  a  partner,  and 
iirgely  more  than  it  was  worth, 
^presenting  its  value  and  the 
of  its  profits,  and  to  thus 
their  money  without  their  re- 
any  equivalent  therefor,  held 
ie  to  defraud,  within  the  mean- 
Ma  section,  and  to  be  sufficient  - 
ged  in  an  indictment  thereun- 
an  Deusen  v.  U.  8.  (1907)  151 
9,  81  C.  C.  A.  175. 
issuance  of  certificates  in  the 
'  a  company  by  which  the  hold- 
in  (1  per.  month,  and  on  ma- 
f  his  certificate  in  its  turn  was 

from  a  "mutual  benefit  credit 
Treated  solely  by  the  payment 
jf  less  than  75  per  cent,  of  the 
<  paid  in,  held  to  be  a  scheme 
lud,  which  when  carried  on  by 
of  the  post  office  department 
violation  of  R.   S.  i  54S0   (em- 

herein).  Walker  v.  U.  S. 
152  Fed.  Ill,  81  C.  C.  A.  329. 
act  that  a  circular  sent  out  hy 

a  commission  merchant  to  ad- 
Ms  business  coutuined  some  ex- 
ions  as  to  his  facilities  for 
;  property  consigned  to  him,  or 

failed  to  settle  with  some  of 
*ons,  is  not  sufficient  to  estab- 
scheme  or  artifice  to  defraud, 
rill  support  an  indictment  under 
5480,  as  amended  by  Act  March 
,  I  1  (embodied  herein),  for 
art  use  of  the  mails.     Faulkner 

(1807)  157  Fed.  840,  85  C.  C. 

□stitnte  a  "scheme  to  defraud" 
arried  out  by  the  use  of  the 
ei  violation  of  R.  8.  I  1)4*0.  as 
i  by  Act  March  2,  1889,  |  1 


(embodied  herein),  it  is  not  necessary 
that  the  scheme  should  be  fraudulent 
on  its  face;  but,  although  it  is  appar- 
ently a  legitimate  business,  it  is  with- 
in the  statute  if  there  was  an  inten- 
tion not  to  conduct  such  business  hon- 
estly, but  to  use  it  to  defraud.  Mc- 
Conkey  t.  U.  a  (1809)  171  Fed.  829, 
96  C.  C.  A.  501. 

Where  the  evidence  established  the 
charge  that  defendant  advertised  as  a 
matrimonial  agency,  and  obtained  mon- 
ey from  a  person  by  means  of  corre- 
spondence through  the  mails  by  false 
representations  made  in  the  advertise- 
ment, the  offense  of  using  the  mails  to 
defraud  was  complete;  and  it  was  no 
defense  that  defendant  afterwards  put 
the  person  defrauded  in  correspond- 
ence with  a  woman  whom  he  married. 
Grey  v.  U.  8.  (1909)  172  Fed.  101,  96 
C.  C.  A.  415. 

In  a  prosecution  for  using  the  poet 
office  establishment  in  furtherance  of 
a  scheme  to  defraud,  in  violation  of  R. 
8.  i  5480  (embodied  herein),  it  is  not 
necessary  that  the  scheme  charged  in 
the  indictment,  if  carried  out,  would 
necessarily  defraud,  but  it  is  sufficient 
if  the  scheme  as  charged  is  reasonsbly 
adapted  to  defraud.  Rimmerman  v.  U. 
8.  (1911)  186  Fed.  307,  108  C.  C.  A. 
385,  writ  of  certiorari  denied  (1911) 
32  Sup.  Ct.  623,  223  U.  S.  721,  56  L. 
.  Ed.   630. 

A  scheme  to  Induce  persons  to  pur- 
chase stock  in  a  corporation  by  false 
and  fraudulent  representations  that 
the  money  paid  would  go  into  the  cor- 
poration's treasury  for  development 
purposes,  that  the  officers  would  not 
sell  their  shares  and  believed  that  they 
would  become  of  enormous  value,  that 
stock  held  by  officers  was  nontransfer- 
able, that  only  treasury  stock  was  on 
the  market,  and  that  .ill  increases  on 
the  selling  of  the  stock  was  justified  by 
the  development  of  the  business,  was 
a  "scheme  and  device  to  defraud"  with- 
in R.  8.  i  5480  (embodied  herein),  pro- 
hibiting the  use  of  the  moils  in  fur- 
therance of  a  scheme  or  artifice  to  de- 
fraud, etc.;  the  statute  being  intended 
broadly  to  prevent  the  use  of  the  mails 
to  despoil  the  public,  whether  such  re- 
sult was  intended  to  be  accomplished 
by  plain  falsehoods,  or  by  the  most  al- 
luring and  complicated  contrivances. 
Wilson  v.  U.  8.  (1911)  190  Fed.  427, 
111  C.  C.  A.  231. 

A  scheme  to  defraud  the  public,  by  in- 
ducing them  to  send  money  to  a  cor- 
poration as  the  purchase  price  for  its 
stock,  which  money  the  defendants,  as 
officers  of  the  company,  could  then  em- 
bezzle, was  none  the  less  a  public  of- 
fense  and  a  violation  of  the  laws  of  the 
United  States  because  it  was  also  a 
private  tort  against  the  corporation. 
Id. 

Use  of  the  mails  in  furtherance  of  a 
scheme  to  defraud,  by  inducing  the  sale 
of  stock  in  a  corporation  by  false  rep- 
resentations,  that   only   treasury   stock 
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?  sold,  was  not  rendered  in- 
by  defendants  pis  dag  an 
amount  equal  to  the  amount  of  tbe 
treasury  stock  in  the  corporation's 
treasury  as  a  loan.    Id. 

The  word  "devise,"  as  used  in  this 
section,  conveys  the  idea  of  being  devi- 
ous, contriving,  disingenuous;  a  scheme 
or  plan  whoae  appearance  differs  from 
the  reality;  an  artifice,  trick,  false 
pretense  or  token.  Stockton  v.  IJ.  S. 
(1913)  205  Fed.  462,  123  C.  C.  A.  530, 
46  L.  R.  A.   (N.  S.)  936. 

Scheme  to  sell  false  and  worthless  in- 
struments aa  genuine  soldier's  script 
held  a  scheme  to  defraud  or  obtain  mon- 
ey by  fraudulent  pretenses  witfcin  this 
section,  notwithstanding  the  lack  of  of- 
ficial origin  of  such  script  or  that  false 
swearing  would  not  constitute  perjury, 
Blanton  v.  U.  S.  (1014)  213  Fed.  320, 
130  C.  C.  A.  22,  Ann.  Cas.  1914D,  1238. 

That, a  scheme  is  visionary  does  not 
make  it  fraudulent,  if  the  promoter 
thereof  actually  in  good  faith  believed  in 
it  himself.  Sandala  v.  U.  8.  (1014)  213 
Fed.   509,   130  C.   C.  A.   149. 

Where  accused  Bought  by  use  of  the 
mails  to  obtain  whisky  from  another  by 
means  of  checks  drawn  on  a  bank  In 
which  accused  knew  he  bad  no  funds,  be 
was  guilty  of  using  the  post  office  in 
furtherance  of  a  scheme  to  defraud  in 
violation  of  this  section.  Charles  v.  U. 
S.  (1914)  213  Fed.  707,  130  C.  C.  A. 
221,  Ann.  Cas.  1914D,  1251. 

Accused's  act  in  obtaining  liijuor  on 
altered  bills  of  lading  by  means  of  the 
post  office  establishment  held  to  consti- 
tute a  misuse  of  the  post  office  estab- 
lishment in  furtherance  of  a  scheme  to 
defraud  in  violation  of  this  section.    Id. 

Thia  section  held  Dot  limited  to 
schemes  of  the  nature  of  those  specified 
in  the  section,  but  to  include  the  use 
of  the  mails  for  the  transmission  of  a 
false  financial  statement  by  which  de- 
fendant intended  to  obtain,  and  did  ob- 
tain, goods  on  credit  to  which  he  was 
not  entitled.  Scheitiberg  v.  U.  S.  (1914) 
213  Fed.  757,  130  C.  C.  A.  271,  Ann. 
Cas.  1914D.  1258. 

Under  this  section  held,  that  scheme 
to  defraud  was  not  incomplete,  because 
ways  snd  means  for  carrying  it  into  ef- 
fect were  to  be  subsequently  devised. 
Goldman  v.  U.  S.  (1915)  220  Fed.  57, 
135  C.  C.  A.  625.  affirming  judgment  U. 
S.  v.  Goldman  (D.  C.  1913)  207  Fed. 
1002. 

Under  this  section,  relative  to  use  of 
mails  in  execution  of  scheme  to  defraud, 
the  government  need  not  prove  that  an 
intention  to  use  the  mails  was  a  part 
of  the  original  scheme.  Stern  v.  U.  S. 
(1915)  223  Fed.  762.  139  C.  C.  A.  292. 

A  scheme  to  induce  persons  to  pur- 
chase stock  under  tbe  false  representa- 
tion that  they  were  purchasing  treasury 
stock  held  within  R.  S.  g£  5440,  5480, 
and  Or.  Code,  Si  37,  215  (this  compi- 
lation. M  10201,  10385).  Myers  v.  D.  S. 
(1015)  223  Fed.  919.  139  C.  C.  A.  399. 

This  section  applies  to  the  act  of  one 
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engaged  in  a  legitimate  business,  wl 
to     obtain     money     or     credit,     sen 

through  tbe  mails  a  false  statement 
to  his  financial  condition.  Bettman 
U.  S.  (1916)  224  Fed.  810,  140  C. 
A.  265. 

Where  loans  were  obtained  by  virt 
of  a  false  financial  statement  s< 
through  the  mails,  held,  that  there  » 
an  artifice  to  defraud  within  this  si 
tion,  though  the  borrower  was  then  a 
vent.    Id. 

That  a  scheme  to  defraud  would  i 
have  deceived  one  of  ordinary  intel 
gence  does  not  relieve  the  wrongdoer 
liability  for  using  tbe  mails  to  carry  c 
the  deception.  Tucker  v.  U.  S.  (191 
224  Fed.  833.  140  C.  C.  A.  279. 

Letter  defendants  were  charged  wi 
taking  from  tbe  post  office  in  aid 
scheme  to  defraud  held  not  to  show 
its  face  that  the  scheme  was  fully  ei 
cuted.  Trent  v.  U.  S.  (C.  0.  A.  191 
223  Fed.  648. 

Any  scheme,  the  necessary  result 
which  would  be  the  defrauding  of  son 
body.  Is  a  scheme  to  defraud  will 
the  meaning  of  this  section.  U.  S. 
Jones  (C.  C.  1882)  10  Fed.  469,  47a 

To  constitute  an  offense  under  R. 
<  5480  (embodied  herein),  which  pi 
vides  for  tbe  punishment  of  any  pt 
son  using  the  mails  for  fraudulent  pi 
poses,  it  is  not  necessary  that  the  guil 
person  should  be  the  originator  of  t 
fraudulent  scheme  in  which  he  parti 
pates.  U.  S.  v.  Flemming  (D.  C.  188 
18  Fed.  907. 

A  scheme  need  not  be  unlawful  in 
self,   or   constitute   a   fraud,   either 
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defraud,"  witt 
R.  S.  g  5480  (embodied  herein).  It 
enough  if  its  purpose  la  to  defraud  ol 
er  persons  of  their  money.  U.  S. 
Loring  (D.  C.  1884)  91  Fed.  881. 

A  plan  to  defraud  by  ordering  goo 
by  mail,  under  tbe  false  pretense  tb 
the  persons  mailing  tbe  orders  a 
merchants,  is  a  "scheme  or  artifice 
defraud,"  within  R.  8.  t  6480  (ei 
bodied  herein).  TJ.  S.  v.  Watson  (D. 
1888)  35  Fed.  358.     ■ 

Forming  a  plan  to  defraud  by  ord< 
ing  goods  by  mail,  with  the  intention 
not  paying  for  them,  under  the  fsl 
pretense  that  tbe  persons  mailing  t 
orders  are  mercbants.'is  a  "scheme 
artifice  to  defraud"  within  the  met 
ing  of  this  section;  and  the  act 
mailing  a  letter  ordering  goods  in  pi 
suance  of  such  scheme  is  indictal 
thereunder.     Id. 

For  tbe  purpose  of  deceiving  an  ac 
dent  insurance  company  as  to  the  da 
of  remittance  of  a  sum  of  money  in 
essary  to  save  from  forfeiture  the  ci 
tin  cute  of  one  of  the  defendants,  and 
promote  the  allowance  of  his  claim 
indemnity,  lost  by  tbe  failure  to  ren 
in  time,  defendants  stamped  tbe  lett 
with  a  false  post-mark  date,  so  as 
give  it  the  appearance  of  having  be 
mailed  sooner  than  it  really  was.    Be 


1  CRIMINAL  CODE  (|  215) 


case  was  not  within  R.  8.  I 
n bodied  herein)  relating  to 
to  defraud,  to  be  effected  by 
correspondence  by  mail,  etc* 
Mitchell  (D.  C.  1888)  36  Fed. 

B.  A.  796. 
R.  8.  |  5480  (embodied  bere- 
uncing  the  use  of  the  mails  for 
it  purposes,  a  person  may  be 

who,  representing  himself  to 
resident  of  a.  publishing  com- 
Isely   pretends   by  letters  and 

that  he  desires  to  employ 
>  sell  books,  when  in  fact  his 
ki hp  is  to  induce  the  agents  to 
joBita  of  money,  which  he  in- 
appropriate to  his  own  use.  U. 
iney  <D.  C.  1890)  45  Fed.  41. 
;re  fact  that  defendant  carried 
ashless  under  tbe  Dame  of  the 
Publishing  Company"  ia  not 
fraudulent.    Id. 

bo,  through  the  mails,  induces 
er  publishers  to  insert  adver- 
j  in  their  papers  on  a  promise 
le  bills  therefor  when  rendered, 
s  no  intention  of  so  doing,  ia 
!  using  tbe  mails  for  the  pur- 
lefrauding.    U.  S.  v.  Staplea  (D. 

45  Fed.   195. 
heme   to   defraud,"   within   the 

R.  S.  |  5480  (embodied  here- 
Ives  the  element  of  some  plauB- 
ce,  reasonably  calculated  to  de- 
rsona  of  ordinary  compreheo- 
i  prudence;  and  a  manifest 
f    humbug,     whi;h    belies     the 
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.  Fay 


897)  83  Fed. 

Liftmen t  under  R.  S.  1  5480,  aa 

March  2.  1889  (embodied  bere- 
ging  that  defendant  devised  a 
to  defraud  certain  persons  out 

sums  of  money,  in  pursuance 
■h    scheme    letters    were    sent 

the  mails,  threatening  to  ac- 
id persona  of   crimes   and   dis- 

mattera,  which  threats  were 
e  carried  out  if  said  money  was 

the  price  of  silence,  states  a 
what  is  commonly  celled  "black- 
nd  is  a  scheme  to  defraud,  and 
.  under  said  section  of  the  Unit- 
es statutes.  U.  S.  v.  Hortnan 
1901)   118  Fed.  "SO,  judgment 

Hortnan  v.  U.  S.  (1902)  116 
0,  53  C.  C.  A.  5T0,  writ  of  cer- 
denied  (1902)  23  Sup.  Ct  841, 
8.  641,  47  L.  Ed.  345. 
leme  by  a  defendant  to  Induce 
by  means  of  letters  sent 
i  tbe  mails  to  send  him  $1  each 
aent  for  a  special  life  reading, 
:he  horoscope  of  the  sender  and 
nta  of  his  life  from  the  cradle 
grave,  is  a  scheme  or  artifice  to 

to  be  effected  by  the  use  of  tbe 
)ffice  Department,  within  the 
g  of  R.  8.  |  5480  (embodied 
,  If  in  consideration  of  the  pay- 
so  aent  defendant  returned  and 
d  to  return  to  the  senders  a 
etter  purporting  to  be  a  special 


life  reading,  bat  which  were  alike  in 
each  case,  regardless  of  the  age,  color, 
or  sei  of  tbe  recipient.  U.  S.  v.  White 
(D.  C.  1908)  150  Fed.  379. 

A  scheme  by  a  defendant,  to  be  ef- 
fected by  means  of  letters  sent  through  ^ 
the  mails,  to  induce  persons  receiving  " 
such  letters  to  purchase  from  him  pa- 
per made  in  imitation  of  parchment  at 
the  price  of  $1  per  yard,  by  represen- 
tations made  in  such  letters  that  tbe 
paper  was  pure  parchment,  and  that 
certain  charms,  if  written  on  pure 
parchment,  would  have  certain  influenc- 
es on  tbe  lives  of  the  persons  who  used 
them,  if  defendant  knew  that  such  pa- 
per was  not  pure  parchment,  and  was 
worth  much  less  than  $1  per  yard,  was 
a  scheme  or  artifice  to  defraud  to  be 
effected  by  use  of  tbe  Post  Office  De- 
partment, within  the  meaning  of  R.  S. 
i  5480  (embodied  herein).     Id. 

A  "scheme  or  artifice"  to  defraud, 
within  R.  S.  |  5480  (embodied  herein), 
prohibiting  the  uae  of  the  post  office 
establishment  in  aid  of  a  scheme  or 
artifice  to  defraud,  is  the  formation  of 
a  plan,  device,  or  trick  to  perpetrate  a 
fraud  on  another.  U.  S.  v.  Deiter 
(D.  C.   1907)   154  Fed.  890. 

The  purpose  of  R.  8.  j  5480,  prohib- 
iting the  use  of  the  post  office  estab- 
lishment in  furtherance  of  a  scheme 
to  defraud,  on  which  this  section  is 
modeled,  was  to  prevent  the  use  of  the 
mails  in  aid  of  schemes  and  artifices  to 
defraud  others  of  their  money  and 
property.  U.  S.  v.  Goldman  (D.  C. 
1913)  207  Fed.  1002. 

A  use  of  the  mails  in  furtherance  of 
a  scheme  to  defraud,  in  order  to  sus- 
tain an  indictment,  need  not  be  a 
scheme  definitely  devised  in  the  first  in- 
stance with  respect  to  tbe  particular 
instruments  of  fraud  and  the  particu- 
lar proposed  victima.  U.  S.  v.  Farmer 
(D.  C.  1914)  218  Fed.  929. 

It  is  no  objection  to  an  indictment 
for  misuse  of  the  mails,  in  violation  of 
this  section,  that  the  scheme  is  obnox- 
ious to  a  state  statute,  or  is  of  a  char- 
acter which  is  within  tbe  police  pow- 
ers of  tbe  states  only.    Id. 

A  scheme  to  corrupt  a  state  election 
so  as  to  secure  the  election  as  circuit 
judge  of  one  not  the  choice  of  the  vot- 
ers, is  a  scheme  to  defraud,  within  this 
section.  V.  8.  v.  Aczel  (D.  C.  1915) 
219  Fed.  917. 

B.  Statute  as  embracing  "any  scheme 
or  artifice  to  defraud."— R.  S.  S  5480, 
as  amended  in  1889  (embodied  herein), 
making  it  a  criminal  offense  to  use  the 
mails  in  the  execution  of  schemes  to 
defraud,  although  it  specifically  names 
schemes  to  dispose  of  counterfeit  or 
spurious  money,  is  not  confined  to  such 
schemes,  but  by  its  terms  embraces 
"any  scheme  or  artifice  to  defraud." 
Lemon  v.  TJ.  S.  (1908)  164  Fed.  903, 
90  C.  C.  A.  617. 

R.  8.  §  5480  (embodied  herein),  pro- 
hibiting the  use  of  the  post  office  in 
furtherance  of  a  scheme  to  defraud,  In- 
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eludes  every  scheme  to  be  effected  by 
the  use  of  the  post  office  establishment 
which  is  in  fact  designed  to  defraud, 
by  representations  as  to  the  past  or 
present,  or  suggestions  and  promises  as 
to  the  future;  it  being  immaterial  that 
the  business  or  scheme  conducted  is  an 
actual  business  provided  it  is  the  basis 
of  a  fraudulent  scheme.  Foster  v.  U. 
S.  (1910)  178  Fed.  165,  101  O.  C.  A. 
485. 

9.  Honestly  believing  representations 
and  having  reasonable  grounds  therefor 
as  constituting  defense.— In  a  prosecu- 
tion under  It.  S.  $  5480  (embodied 
herein),  for  using  the  mails  to  defraud, 
it  is  a  defense  that  defendant  honestly 
believed  that  the  representations  made 
in  the  letters  or  circulars  which  he  is 
charged  with  having  sent  through  the 
mails  were  true,  and  that  he  had  no 
actual  intent  to  defraud.  Rudd  v.  U. 
S.  (1909)  173  Fed.  912,  97  C.  C.  A. 
462. 

In  a  prosecution  for  misuse  of  the 
mails  in  furtherance  of  a  scheme  to  de- 
fraud by  the  sale  of  worthless  mining 
stock,  if  any  one  or  more  of  the  defend- 
ants honestly  believed  that  the  repre- 
sentations made  by  him  respecting  the 
property  were  true,  or  had  reasonable 
grounds  to  so  believe,  such  belief  would 
constitute  a  complete  defense  as  to 
him.  Horn  v.  U.  S.  (1910)  182  Fed. 
721,  109  O.  C.  A.  163,  writ  of  certio- 
rari denied  (1911)  31  Sup.  Ot  470,  219 
U.  S.  585,  55  L.  Ed.  347. 

10.  Limitations.— The  essence  of  the 
offense  made  punishable  by  this  section 
is  not  the  devising  of  a  scheme  or  arti- 
fice to  defraud,  but  the  using  of  the 
mails  in  pursuance  of  such  a  scheme 
and  a  prosecution  thereunder  is  not 
barred  by  limitation  because  the 
scheme  may  have  been  devised  more 
than  three  years  prior  to  the  indict- 
ment, where  the  overt  acts  were  com- 
mitted within  that  time.  Mitchell  v.  U. 
S.  (1912)  196  Fed.  874,  116  C.  C.  A. 
436. 

11.  Venue  and  place  of  trial  In  gen- 
eral.—Laying  the  venue  of  the  trial  of 
a  conspiracy  to  commit  an  offense 
against  the  United  States,  under  R.  S. 
§  5480  (embodied  herein),  by  using  the 
mails  to  defraud,  in  the  state  and  fed- 
eral judicial  district  where  the  overt 
act  is  performed,  satisfies  Const. 
Amend.  6,  that  all  crimes  be  tried  in 
the  state  and  district  where  committed. 
Brown  v.  Elliott  (1912)  32  Sup.  Ct. 
812,  814,  225  U.  S.  392,  56  L.  Ed.  1136. 

A  prosecution  under  R.  S.  $  5480 
(embodied  herein),  prohibiting  the  use 
of  the  post  office  for  promoting  a 
scheme  to  defraud,  can  only  be  institut- 
ed in  the  district  in  which  the  fraudu- 
lent matter  was  placed  in  the  post  of- 
fice. U.  S.  v.  Sauer  (D.  O.  1898)  88 
Fed.  249. 

12.  Removal  of  defendant  to  other 
district  for  trial.— The  removal  of  a 
party  indicted  in  a  United  States  court 
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in  another  jurisdiction  for  violating  R. 
8.  §  5480  (embodied  herein),  by  using 
the  mails  to  defraud,  from  this  juris- 
diction to  the  jurisdiction  where  the  in- 
dictment was  found,  can  be  refused 
only  where,  on  a  broad  and  liberal  con- 
struction of  the  indictment,  it  clearly 
appears  that  no  offense  against  the 
United  States  is  charged  in  the  indict- 
ment Farr  v.  Palmer  (1904)  24  App. 
D.  C.  234. 

The  charges  in  an  indictment  for  the 
fraudulent  use  of  the  mails  in  viola- 
tion of  R.  S.  S  5480  (embodied  herein), 
in  selling  bogus  degrees  of  a  law  col- 
lege not  a  bona  fide  institution,  review- 
ed, and  held  sufficient  to  justify  the  re- 
moval of  the  accused  from  this  juris- 
diction for  trial  in  the  jurisdiction 
where  the  indictment  was  found.    Id. 

13.  Indictment— Form,  requisites,  and 
sufficiency  in  general.— An  indictment 
under  the  statute  for  using  the  mails 
to  defraud  held  sufficient.  Hibbard  v. 
U.  S.  (1909)  172  Fed.  66,  96  C.  O.  A 
554,  18  Ann.  Cas.  1040;  Bartholomew 
v.  U.  S.  (1910)  177  Fed.  902,  101  C. 
C.  A.  182  (writ  of  certiorari  denied 
[1910]  30  Sup.  Ct  697,  217  U.  S.  608, 
54  L.  Ed.  901) ;  Belden  v.  U.  S.  (1915) 
223  Fed.  726,  139  O.  C.  A.  256;  Stern 
v.  U.  S.  (1915)  223  Fed.  762,  139  C. 
C.  A.  292;  U.  S.  v.  Goldman  (D.  C. 
1913)  207  Fed.  1002. 

The  omission  to  state  in  the  indict- 
ment the  names  of  the  parties  intended 
to  be  defrauded,  and  the  names  and 
addresses  on  the  letters  placed  in  the 
post  office  in  carrying  out  the  fraud- 
ulent scheme,  is  excused  by  the  allega- 
tion, if  true,  that  such  names  and  ad- 
dresses are  to  the  grand  jury  unknown. 
Durland  v.  U.  S.  (1896)  16  Sup.  Ot 
508,  161  U.  S.  306,  40  L.  Ed.  709. 

An  indictment  under  this  section  need 
only  aver  the  scheme  and  its  attempted 
execution  by  placing  a  letter  in  the 
post  office,  and  need  not  allege  that  the 
scheme  was  to  be  executed  by  the  use 
of  the  mails.  U.  S.  v.  Young  (1914) 
34  Sup.  Ct.  303,  232  U.  S.  155,  58  L. 
Ed.  548. 

An  indictment  for  a  fraudulent  use  of 
the  mails,  in  violation  of  R.  S.  §  5480, 
as  amended  by  Act  March  2,  1889  (em- 
bodied herein),  not  charging  a  scheme 
to  defraud  the  public  generally,  or  a 
class  not  capable  of  being  resolved  in- 
to individuals,  but  clearly  importing  an 
intention  to  defraud  definite  individu- 
als, is  bad,  if  it  does  not  describe  them 
by  name,  or  give  a  good  and  true  rea- 
son for  the  omission.  Larkin  v.  U. 
S.  (1901)  107  Fed.  697,  46  C.  C.  A. 
588. 

Such  an  indictment,  stating  the 
names  of  persons  to  whom  letters  or 
postal  cards  were  addressed,  does  not 
satisfy  the  requirement  that  the  names 
of  parties  intended  to  be  defrauded 
must  be  alleged  if  it  is  not  alleged  that 
the  scheme  to  defraud  included  them, 
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as  use  of  the  mail  for  communication 
with  a  person  intended  to  be  injured 
is  not  essential  to  the  offense,  it  being 
within  the  statute,  if,  in  aid  of  the 
scheme  to  defraud,  the  mails  be  used 
to  open  correspondence  w}th  the  in- 
tended victim,  or  "any  person,"  or  to 
incite  "such  other  person  [the  one  in- 
tended to  be  defrauded],  or  any  per- 
son," to  open  communication  with  the 
designer   of  the  scheme.     Id. 

An  indictment  based  on  R.  S.  §  5480, 
as  amended  by  Act  March  2,  1889  (em- 
bodied herein),  charging  defendant  with 
haying  devised  a  scheme  to  defraud  a 
certain  person,  to  be  effected  by  open- 
ing correspondence  with  such  person 
by  means  of  the  post-office  establish- 
ment of  the  United  States,  and,  in  exe- 
cuting such  scheme,  with  placing  a  let- 
ter directed  to  such  person  in  a  post 
office  of  the  United  States,  and  set- 
ting forth  the  letter,  which  contained 
simply  a  clear  proposition  to  sell  such 
person  counterfeit  money  at  the  rate 
of  five  dollars  for  one  dollar,  the  in- 
dictment not  charging  that  defendant 
did  not  intend  to  or  would  not  send 
such  counterfeit  money  on  receipt  of 
the  price  therefor,  is  insufficient,  under 
such  section,  since,  though  the  letter 
proposes  a  violation  of  another  law,  it 
does  not  disclose  an  intent  to  defraud 
the  person  to  whom  it  is  addressed. 
Milby  v.  U.  S.  (1901)  109  Fed.  638, 
48  C.  C.  A.  574. 

R.  S.  S  5480  (embodied  herein), 
makes  it  an  offense  for  any  person  to 
place  any  letter  in  a  post  office  in  fur- 
therance of  any  scheme  to  defraud. 
An  indictment  under  the  statute  charg- 
ed that  S.,  acting  for  himself  and  "in 
conjunction  with  H.,"  placed  a  letter, 
etc.  Held,  that  a  contention  that  the 
indictment  did  not  charge  H.  with  any 
participation  was  of  no  merit.  Hume 
v.  U.  S.  (1902)  118  Fed.  689,  55  C.  O. 
A.  407,  writ  of  certiorari  denied  (1903) 
23  Sup.  Ct.  850,  189  U.  S.  510,  47  L. 
Ed.  923. 

An  indictment  under  the  statute  al- 
leged that  defendants  on  the  30th  of 
September,  1896,  having  "theretofore 
fraudulently  devised"  a  scheme  to  de- 
fraud, and  then  averred  the  scheme  and 
the  deposit  of  letters,  and.  gave  the 
dates  of  deposit  as  prior  to  September 
30,  1896.  Defendant  contended  that 
the  indictment  was  insufficient,  in  that 
it  showed  the  letters  were  mailed  prior 
to  the  fraudulent  scheme.  Held  of  no 
merit,  since  the  indictment  did  not 
charge  anything  done  on  September 
30th,  but  that  the  scheme  was  formed 
theretofore.    Id. 

An  indictment  under  E.  S.  §  5480 
(embodied  herein),  punishing  the  use 
of  the  mails  with  intent  to  defraud, 
must  allege  that  defendants  had  de- 
vised a  scheme  to  defraud,  which  was 
to  be  effected  by  opening  or  intending 
to  open  correspondence  with  some  per- 
son by  means  of  the  use  of  the  mails, 


or  by  inciting  such  person  to  open  com- 
munication with  defendants,  or  some 
of  them,  and  that,  in  the  execution  of 
the  scheme,  defendants  either  placed  a 
letter  in  a  post  office,  or  took  one 
therefrom.  Stewart  v.  U.  S.  (1902) 
119  Fed.  89,  55  C.  O.  A.  641. 

A  count  in  an  indictment  under  R.  S. 
§  5480  (embodied  herein),  alleged  that 
the  fraudulent  scheme  devised  by  de- 
fendants was  to  induce,  by  the  use  of 
the  mails,  persons  to  come  to  a  desig- 
nated city  in  Missouri,  in  the  expec- 
tation of  there  defrauding  them  by  vari- 
ous artifices  not  then  conceived.  It 
showed  that  the  mails  were  not  the 
sole  means  defendants  intended  to  em- 
ploy to  induce  persons  to  come  to  such 
city.  It  also  showed  that  the  letter 
written  by  one  of  the  defendants  to  a 
third  person,  on  which  the  count  was 
founded,  was  deposited  in  the  mail  long 
after  the  person  to  whom  the  letter 
was  addressed  had  been  induced  to  go 
to  the  designated  city  by  oral  represen- 
tations made  to  him  by  a  party  to  the 
scheme,  and  had  been  induced  to  part 
with  his  money  by  the  various  fraudu- 
lent pretenses  and  artifices  there  re- 
sorted to.  Held,  that  the  indictment 
did  not  clearly  show  that  the  letter  in 
question  was  deposited  in  the  mail  in 
execution  of  the  alleged  scheme  to  de- 
fraud, but  rather  disclosed  that  it  was 
so  deposited  after  the  scheme  so  de- 
scribed had  been  executed.  Held  "fur- 
ther, that  the  indictment  contained  so 
many  redundant  and  immaterial  allega- 
tions as  to  render  it  almost  unintelli- 
gible, and  that  it  was  so  far  lacking 
in  certainty  of  averment  that  it  ought 
to  be  quashed  on  a  motion  to  that  ef- 
fect.   Id. 

Where  an  indictment  for  using  the 
mails  for  the  purpose  of  furthering  a 
scheme  to  defraud,  in  violation  of  R. 
S.  §  5480  (embodied  herein),  alleged 
that  said  scheme  and  artifice  was  to  be 
effected  by  opening  correspondence  and 
communication  with  persons  sought  to 
be  defrauded  by  means  of  the  post  of- 
fice establishment  of  the  United  States, 
etc.,  an  objection  that  the  indictment 
was  insufficient  for  failure  to  allege 
that  the  use  of  the  mails  was  part  and 
parcel  of  the  scheme  was  not  well 
taken.  Kellogg  v.  U.  S.  (1903)  126 
Fed.  323,  61  O.  O.  A.  229. 

In  a  prosecution  for  using  the  mails 
in  furtherance  of  a  scheme  to  defraud, 
in  violation  of  R.  S.  §  5480,  as  amend- 
ed by  Act  March  2,  1889  (embodied 
herein),  it  is  sufficient  to  charge  that 
the  defendants,  having  devised  or  in- 
tending to  devise  a  scheme  to  defraud, 
to  be  executed  by  the  use  of  the  mails, 
did,  in  the  execution  of  such  fraudu- 
lent scheme,  deposit  for  transmission 
a  letter  in  some  post  office.  O'Hara 
v.  U.  S.  (1904)  129  Fed.  651,  64  O. 
C.  A.  81. 

Where  an  indictment  charged  that  on 
May    21,    1902,    defendants    devised    a 
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eluded  every  scheme  to  be  effected  by 
the  use  of  the  post  office  establishment 
which  Is  in  fact  designed  to  defraud, 
by  representations  as  to  the  past  or 
present,  or  suggestions  and  promises  as 
to  the  future;  it  being  immaterial  that 
the  business  or  scheme  conducted  is  an 
actual  business  provided  it  is  the  basis 
of  a  fraudulent  scheme.  Foster  v.  U. 
S.  (1910)  178  Fed.  165,  101  CCi 
480. 

9.  Honsstly  believing  representations 
and  having  reasonable  grounds  therefor 
as  constituting  defense.— In  a  prosecu- 
tion under  It.  8.  {  5480  (embodied 
herein),  for  using  the  mails  to  defraud, 
it  is  a  defense  that  defendant  honestly 
believed  that  the  represents tions  mode 
in  the  letters  or  circulars  which  he  is 
charged  with  having  sent  through  the 
mails  were  true,  and  that  he  had  no 
actual  intent  to  defraud.  Rudd  v.  U. 
S.  (1009)  178  Fed.  912,  97  C.  C.  A. 
462. 

In  a  prosecution  for  misuse  of  the 
mails  in  furtherance  of  a  scheme  to  de- 
fraud by  the  sale  of  worthless  mining 
stock,  If  any  one  or  more  of  the  defend- 
ants honestly  believed  that  the  rep  re- 
Hen  ta  tions  made  by  him  respecting  the 
property  were  true,  or  had  reasonable 
grounds  to  so  believe,  such  belief  would 
constitute  a  complete  defense  as  to 
him.  Horn  v.  U.  S.  (1910)  182  Fed. 
721,  109  C.  C.  A.  188,  writ  of  certio- 
rari denied  (1911)  31  Hup.  Gt  470,  219 
U.  S.  585,  55  L.  Ed.  347. 

10.  Limltatlnns.---The  essence  of  the 
offense  made  punishable  by  this  section 
Is  not  the  devising  of  a  scheme  or  arti- 
fice to  defraud,  but  the  using  of  the 
mails  in  pursuance  of  such  a  scheme 
and  a  prosecution  thereunder  is  nol 
barred  by  limitation  because  the 
scheme  may  have  been  devised  more 
than  three  years  prior  to  the  indict- 
ment, where  the  overt  acta  were  com- 
mitted within  that  time.  Mitchell  v.  U. 
S.  (1912)  190  Fed.  874,  118  C.  C.  A. 
436. 

11.  Venue  and  place  of  trial  In  flSU- 
«rali— Laying  the  venue  of  the  trial  of 
a  conspiracy  to  commit  an  offense 
against  the  United  States,  under  R.  S. 
i  5480  (embodied  herein),  by  using  the 
mails  to  defraud,  in  the  state  and  fed- 
eral judicial  district  where  the  overt 
act  is  performed,  satisfies  Const. 
Amend.  6,  that  all  crimes  be  tri.'d  in 
the  state  and  district  where  committed. 
Brown  v.  Elliott  (1912)  32  Sup.  Ct. 
812,  814,  225  U.  S.  392.  50  L.  Ed.  11.1(1. 

A  prosecution  under  R.  S.  {  5180 
(embodied  herein),  prohibiting  the  use 
of  the  post  office  for  promoting  a 
scheme  to  defraud,  can  only  be  institut- 
ed in  the  district  in  which  the  fraudu- 
lent matter  was  placed  in  the  post  of- 
fice. U.  S.  v.  Sauer  (D.  C.  189S)  88 
Fed,  249. 

12.  Removal  of  defendant  to  other 
district  for  trial.— The  removal  of  a 
party  indicted  in  a  United  States  court 
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in  another  jurisdiction  for  violating 
S.  i  5480  (embodied  herein),  by  usi 
the  mails  to  defraud,  from  this  jur 
diction  to  the  jurisdiction  where  the  : 
diet  meat  was  found,  can  be  refut 
only  where,  on  a  broad  and  liberal  ct 
structioD  of  the  indictment,  it  dee: 
appears  that  no  offense  against  1 
United  States  is  charged  in  the  indi 
rnent  Farr  v.  Palmer  (1904)  24  A[ 
D.  C.  234. 

The  charges  in  an  indictment  for  t 
fraudulent  use  of  the  mails  in  vio 
tioc  of  B,  3.  {  5480  (embodied  hereii 
In  selling  bogus  degrees  of  a  law  c 
lege  not  a  bona  fide  institution,  revie 
ed,  and  held  sufficient  to  justify  the  i 
moval  of  the  accused  from  this  jar 
diction  for  trial  in  the  jurisdieB" 
where  the  indictment  was  found.    Id 

13.  Indictment—  Fora,  requisites,  i 
sufficiency  in  general.— An  indictm 
under  the  statute  for  using  the  mi 
to  defraud  held  sufficient.  Hibberd 
U.  S.  (1909)  172  Fed.  66,  96  C.  C. 
654,  18  Ann.  Cas.  1040;  Bartholom 
v.  U.  S.  (1910)  177  Fed.  902,  101 
G.  A.  182  (writ  of  certiorari  den 
[1910]  30  Sup.  Ct  697,  217  U.  8.  8 
54  L.  Ed.  901) ;  Belden  v.  U.  S.  (18; 
223  Fed.  726,  139  C.  C.  A.  258;  Sti 
v.  U.  S.  (1915)  223  Fed.  762,  139 
C.  A.  292;  U.  8.  v.  Goldman  (D. 
1913)  207  Fed.  1002. 

The  omission  to  state  in  the  indi 
ment  the  names  of  the  parties  intent 
to  be  defrauded,  and  the  names  i 
addresses  on  the  letters  placed  in 
post  office  in  carrying  out  the  fra 
uletit  scheme,  is  excused  by  the  alle 
tion,  if  true,  that  snch  name*  and 
dresses  are  to  the  grand  jury  unkno' 
Durland  v.  U.  S.  (1896)  16  Sup. 
508,  161  U.  S.  306,  40  L.  Ed.  709. 

An  indictment  under  this  section  n 
only  aver  the  scheme  and  its  attemp 
execution  by  placing  a  letter  in 
post  office,  and  need  not  allege  that 
scheme  was  to  be  executed  by  the 
of  the  mails.  U.  8.  v.  Tonng  (19 
34  Sup.  Ct.  303,  232  U.  8.  155,  5S 
Ed.  548. 

An  indictment  for  a  fraudulent  ust 
the  mails,  in  violation  of  R.  8.  |  55 
as  amended  by  Act  March  2,  1889  (< 
bodied  herein),  not  charging  a  acbt 
to  defraud  the  public  generally,  oi 
class  not  capable  of  being  resolved 
to  individuals,  but  clearly  importing 
Intention  to  defraud  definite  indivi 
ata,  is  had,  if  It  does  not  describe  tl 
by  name,  or  give  a  good  and  true  r 
son  for  the  omission.  Larkin  v. 
S.  (1901)  107  Fed.  697,  46  0.  C. 
588. 

Such  an  indictment,  stating 
names  of  persons  to  whom  letters 
postal  cards  were  addressed,  does 
satisfy  the  requirement  that  the  nai 
of  parties  intended  to  be  defrsu 
must  be  alleged  if  it  is  not  alleged  t 
the  scheme  to   defraud  included  th 
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of  the  mail  for  com  muni  ration 
person  intended  to  be  injured 
essential  to  the  offense,  it  being 
the  statute,  if,  in  aid  of  the 
to  defraud,  tbe  mails  be  used 
a  correspondence  wjtb  the  in- 
victim,  or  "any  person,"  or  to 
'such  other  person  [the  one  in- 
to be  defrauded],  or  nnv  per- 
o  open  communication  with  the 
r  of  tbe  scheme.  Id. 
idictment  based  on  R.  S.  |  5480, 
nded  by  Act  March  2,  1880  (em- 
herein),  charging  defendant  with 
devised  a  scbeme  to  defraud  a 
person,  to  be  effected  by  open- 
rrespondence  with  such  person 
ins  of  the  post-office  establish- 
f  the  United  States,  and,  in  exe- 
snch  scheme,  with  placing  a  let- 
ected  to  such  person  in  a  post 
>f  the  United  States,  and  set- 
rth  the  letter,  which  contained 
a  clear  proposition  to  sell  such 
counterfeit  money  at  the  rate 
dollars  for  one  dollar,  the  in- 
lt  not  charging  that  defendant 
t  intend  to  or  would  not  send 
ounterfeit  money  on  receipt  of 
ce  therefor,  is  insufficient,  under 
ection,  since,  though  the  letter 
:b  a  violation  of  another  law,  it 
it  disclose  an  intent  to  defraud 
rson  to  whom  it  is  addressed. 
v.  U.  8.  (1901)  109  Fed.  638, 
J,  A.  G74. 

1.  f  5480  (embodied  herein), 
it  an  offense  for  any  person  to 
ny  letter  in  a  post  office  in  fur- 
:e  of  any  scheme  to  defraud, 
ictment  under  the  statute  cbarg- 
:  S.,  acting  for  himself  and  "in 
'Hon  with  II.."  placed  a  letter, 
leld,  that  a  contention  that  the 
cut  did  not  charge  H.  with  any 
istion  was  of  no  merit.  Hume 
!.  (1902)  118  Fed.  689,  55  C.  C. 
writ  of  certiorari  denied  (1903) 
.  CL  800,  189  U.  S.  510,  47  L. 
S. 

ndictment  under  the  statute  al- 
ba t  defendants  on  the  30th  of 
ber,  1896,  having  "theretofore 
ently  devised"  a  scbeme  to  de- 
tud  then  averred  the  scheme  and 
posit  of  letters,  and  gave  the 
f  deposit  as  prior  to  September 
W.  Defendant  contended  that 
ictment  wss  insufficient,  in  that 
ed  the  letters  were  mailed  prior 
fraudulent  scheme.  Held  of  no 
since  the  indictment  did  not 
anything  done  on  September 
ut  that  the  scbeme  was  formed 
[ore.    Id. 

ndictment  under  R.  S.  |  5480 
ied  herein),  punishing  the  use 
mails  with  intent  to  defraud, 
dlege  that  defendants  had  de- 
scheme  to  defraud,  which  was 
;ffected  by  opening  or  intending 
i  correspondence  with  some  pcr- 
meana  of  the  use  of  the  mails, 


or  by  inciting  such  person  to  open  com- 
munication with  defendants,  or  some 
of  them,  and  that,  in  tbe  execution  of 
the  scheme,  defendants  either  placed  a 
letter  in  a  post  office,  or  took  one 
therefrom.  Stewart  v.  U.  S.  (1902) 
119  Fed.  89,  55  C.  C.  A.  641. 

A  count  in  an  indictment  under  R.  S. 
%  5481)  (embodied  herein),  alleged  that 
the  fraudulent  scheme  devised  by  de- 
fendants was  to  induce,  by  tbe  use  of 
tbe  mails,  persons  to  come  to  a  desig- 
nated city  in  Missouri,  in  the  expec- 
tation of  there  defrauding  them  by  vari- 
ous artifices  not  then  conceived.  It 
showed  that  the  mails  were  not  the 
Bole  means  defends nts  intended  to  em- 
ploy to  induce  persons  to  come  to  such 
city.  It  also  showed  that  the  letter 
written  by  one  of  the  defendants  to  a 
third  person,  on  which  the  count  was 
founded,  was  deposited  in  the  mail  long 
after  the  person  to  whom  the  letter 
was  addressed  had  been  induced  to  go 
to  the  designated  city  by  oral  represen- 
tations made  to  him  by  a  party  to  the 
scheme,  and  had  been  induced  to  part 
with  bis  money  by  the  various  fraudu- 
lent pretenses  and  artifices  there  re- 
sorted to.  Held,  that  tbe  indictment 
did  not  clearly  show  that  the  letter  in 
question  was  deposited  in  tbe  mail  in 
execution  of  tbe  alleged  scheme  to  de- 
fraud, but  rather  disclosed  that  it  was 
so  deposited  after  the  scheme  so  de- 
scribed had  been  executed.  Held  fur- 
ther,  tbst  the  indictment  contained  so 
many  redundant  and  immaterial  allega- 
tions as  to  render  it  almost  unintelli- 
gible, snd  that  it  was  so  far  lacking 
In  certainty  of  averment  that  it  ought 
to  be  quashed  on  a  motion  to  that  ef- 
fect.    Id. 

Where  an  indictment  for  using  the 
mails  for  the  purpose  of  furthering  a 
scheme  to  defraud,  in  violation  of  R. 
S.  S  5480  (embodied  herein),  alleged 
that  said  scheme  and  artifice  was  to  be 
effected  by  opening  correspondence  and 
communication  with  persons  sought  to 
be  defrauded  by  means  of  the  post  of- 
fice establishment  of  tbe  United  Slates, 
etc.,  an  objection  that  tbe  indictment 
was  insufficient  for  failure  to  allege 
that  the  use  of  the  mails  was  part  and 
parcel  of  the  scheme  was  nut  well 
taken.  Kellogg  v.  U.  S.  (1903)  126 
Fed.  323,  61  C.  C.  A.  229. 

In  a  prosecution  for  using  tbe  mails 
in  furtherance  of  a  scbeme  to  defraud, 
in  violation  of  R.  S.  J  5480,  as  amend- 
ed by  Act  March  2,  1880  (embodied 
herein),  it  is  sufficient  to  charge  that 
the  defendants,  hsving  devised  or  in- 
tending to  devise  a  scheme  to  defraud, 
to  be  executed  by  the  use  of  tbe  mails, 
did,  in  the  execution  of  such  fraudu- 
lent scheme,  deposit  for  transmission 
a  letter  in  some  post  office.  O'Hara 
v.  U.  S.  (1904)  129  Fed.  551,  64  C. 
C.  A.  81. 

Where  an  indictment  charged  that  on 
May    21,    1902,    defendants    devised    a 
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scheme  to  defraud,  described  in  detail, 
and  in  conclusion  alleged  that  defendants 
did  then  and  there,  in  the  execution  of 
such  scheme,  place  in  the  maila  at  C. 
a  letter,  a  copy  of  which  was  set  out, 
which  tetter  was  dated  'on  May  21, 
1902,  and  addressed  to  H.,  one  of  the 
persons  it  was  averred  the  scheme  was 
devised  to  defraud,  was  sufficiently  def- 
inite as  to  time,  though  there  was  an 
averment  in  the  body  of  the  indictment 
that  defendants  intended  to  obtain  from 
II.  and  others,  between  January  1, 
1902,  and  May  23,  1902,  large  auma  of 
money,  etc.,  since  such  allegation,  be- 
ing noneasential,  might  be  rejected  as 
surplusage.     Id. 

An  indictment  alleged  that  defend- 
ant and  another  devised  a  scheme  to 
defraud  certain  persons  named,  "which 
said  scheme  to  defraud  was  to  be  ef- 
fected- by  opening  correspondence  and 
communication  with  such  persons  and 
by  distributing  advertisements,  circu- 
lars, prospectuses  and  letters  by  means 
of  the  post-office  establishment  of  the 
United  States  and  by  inciting  such  per- 
sons to  open  a  correspondence  through 
such  poat- office  establishment,  with 
them,  the  said  [defendants  named),  con- 
cerning said  scheme,  which  scheme 
was  then  and  there  as  follows,  to  wit," 
etc.,  followed  by  a  specification  of  the 
scheme,  in  which  it  was  alleged  that  de- 
fendants made  tb rough  the  mails  a 
number  of  representations,  which  wera 
all  false  and  known  by  tbem  to  be  false, 
and  that,  in  reliance  upon  such  repre- 
sentationa,  persons  named  in  the  in- 
dictment were  induced  to,  and  did,  give 
to  defendant  and  his  associate  certain 
sums  of  money,  and  tbat,  in  further- 
ance of  such  scheme,  a  certain  specified 
letter  was  placed  in  the  mails,  etc. 
Held,  that  the  indictment  wbb  not  fatal- 
ly defective,  in  that  it  was  not  directly 
charged  therein,  and  that  it  did  not  ap- 
pear therefrom,  that  the  alleged  scheme 
to  defraud  included  or  contemplated  a 
use  of  the  mails  or  post-office  estab- 
lishment of  the  United  Stales.  Ewing 
v.  TT.  S.  (1905)  136  Fed.  53,  69  0.  C. 
A.  61. 

The  gist  of  the  offense  being  the 
scheme  to  use  the  mailB  in  furtherance 
of  a  purpose  to  defraud,  and  an  act 
done  to  carry  out  the  same,  and  not  the 
obtaining  of  money  by  means  of  false 
representations,  the  indictment  was  not 
defective  for  failure  to  negative  the 
trutb  of  such  representations.     Id. 

An  indictment  under  B.  S.  |  54-30,  as 
amended  March  2,  1889  (embodied 
herein),  which  states  the  essentisl  ele- 
ments of  an  intent  to  defraud  by  use 
of  the  malts  in  the  general  words  of 
the  statute,  but  with  such  reasonable 
particularity  as  will  apprise  the  accus- 
ed with  reasonable  certainty  of  [he  na- 
ture of  the  accusation,  so  that  he  may 
prepare  his  defense,  and  will  enable 
him  to  plead  his  conviction  or  acquit- 
(12810) 
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tal  aa  a  bar  to  a  subsequent  prose 
Hon  for  the  aame  offense,  and  will  ■ 
able  the  court  to  say  that  the  fa 
stated,  are  sufficient  in  law,  is  go 
Brown  v.  V.  S.  (1906)  143  Fed. 
74  C.  C.  A.  214,  writ  of  certiorari  . 
nied  (1906)  26  Sup.  Ct  765,  202 
S.  620,  50  L.  Ed.  1174. 

An  indictment  under  R.  S.  f  6: 
(embodied  herein),  is  not  demurra: 
because  the  letter  set  out  therein  a 
charged  to  have  been  mailed  by  defei 
ant  in  carrying  out  bis  alleged  schei 
to  defraud  does  not  contain  any  of  l 
representations  which  the  indicttoi 
charges  tbat  it  waa  defendant's  scbe 
to  make  in  letters  sent  through  ' 
mails;  all  that  is  necessary  to  com 
tute  the  offense  being  that  the  let 
should  have  been  mailed  pursuant 
the  scheme  to  defraud  and  as  a  si 
in  its  execution.  Rumble  v.  0. 
(1906)  143  Fed.  772,  76  C.  C.  A.  30 

In  an  indictment  for  using  the  ma 
in  and  for  executing  a  scheme  to  i 
fraud,  it  need  not  be  alleged  tbat  t 
contents  of  a  tetter  or  circular  cha: 
ed  to  have  been  mailed  pursuant 
such  scheme  were  false.  Grey  v.  D. 
(1909)  172  Fed.  101,  96  C.  C.  A.  4 

Defendants  were  officers  of  a  mac 
facturing  corporation,  owning  a  pis 
and  actually  engaged  in  manufacturi 
and  setting  the  product  In  order 
sell  an  increased  issue  of  stock,  < 
ft  n da nts  sent  through  the  mails  1< 
tors  to  certain  persons,  re  present  i 
that  the  company  desired  to  estsbli 
branch  selling  houses  and  to  empl 
managers  therefor  at  a  stated  asla: 
The  letters  also  contained  false  re 
resentations  as  to  the  profits  and  di 
dends  of  the  company,  and  by  tin 
means  certain  of  the  persons  address 
were  induced  to  purchase  stock  of  t 
company  at  par  in  the  belief  that  tb 
would  be  appointed  branch  manage 
Held,  that  an  indictment  charging  su 
facts,  and  that  the  representatio 
made  were  knowingly  false,  did  s 
charge  the  offense  of  using  the  mails 
defraud,  within  the  meaning  of  R. 
5  5480  (embodied  herein);  it  nut  bei 
charged  that  the  stock  wae  not  wot 
the  price  paid  for  it  Miller  v.  U. 
(1909)  174  Fed.  35,  98  C.  C.  A.  21. 

An  indictment  for  using  the  moils 
furtherance  of  a  scheme  to  defraud  t 
out  in  tbe  first  count  a  description 
the  scheme,  with  an  allegation  that  i 
fendants  devised  it,  and  in  the  seco 
and  third  counts,  instead  of  repeati 
such  allegation,  charged  that  defen 
ante  "in  and  for  executing  the  schei 
and  artifice  to  defraud  set  out  in  t 
first  count  of  this  indictment,  whi 
statement  is  hereby  made  a  part 
this  second  count  of  this  indie tmei 
and  in  attempting  so  to  do,"  etc.  He 
tbat  tbe  tatter  counts  were  not  a 
jectionable  for  failure  to  charge  th 
defendants  actually  devised  the  scbeiL 
on   the   theory   that   the   word   "slat 
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'  related  only  to  tbe  description 
'  scheme.  Foster  T.  U.  S.  (1910) 
'ed.  165,  101  C.  C.  A.  485. 
indictment  for  devising  and  oper- 
a  scheme  to  defraud  by  means  of 
ist  1 1 flktr  establishment,  in  viola- 
(R.S.  I  5480  (embodied  herein), 
charge  that  the  accused  devised 
scheme  or  artifice  to  defraud; 
le  intended  to  consummate  it  by 
jg  or  intending  to  open  corre- 
enee  or  communication  with  some 
person  or  persons  through  the 
>ffice  establishment,  or  by  inciting 
ither  person  to  so  open  communi- 
with  him;  and  that  in  and  for 
:ing  such  scheme,  or  in  attempting 
so,  he  either  placed,  or  caused 
placed,  in  the  post  office,  intend- 
to  be  carried  and  delivered  by 
nited  States  mall  service,  a  let- 
re  u  la  r,  or  advertise  men  t,  or  shall 
■eceived  one  from  another  through 
ail.  Horn  v.  V.  S.  (1910)  182 
721,  105  C.  C.  A.  163,  writ  of 
rari  denied  (1011)  31  Sup.  Ct. 
19  D.  S.  585,  55  L.  Ed.  347. 
■re  an  indictment  for  misuse  of 
ails  in  furtherance  of  a  scheme 
fraud  in  the  Bale  of  worthless 
r  slock  alleged  that  defendants 
>  en  ted  in  their  literature  sent 
;b  the  mails  to  induce  the  pur- 
of  stock,  that  the  mine  was  a 
ped  producing  mine  yielding  ore 
ted  large  value,  while  in  fact  it 
>t  have  ore  of  the  quality  or  of 
isntity  stated,  and  no  shafts  had 
lunk  thereon,  etc.,  the  indictment 
ot  fatally  defective  for  failure  to 
that  the  atock  was  not  of  the 
for  which  it  had  been  sold,  or 
defendants  did  not  belie  ye,  or 
reasonable  cause  to  believe,  that 
of  such  value,  or  that  tbeir  rep- 


n  fact  t 


Id. 


ndictment  for  misuse  of  the  mails, 
[herance  of  a  scheme  to  defraud 
i  sale  of  worthless  mining  stock, 
ig  tbat  defendants'  representa- 
were  in  fact  false  and  untrue  and 
:  by  defendants  to  be  so,  consti- 
l  sufficient  averment,  if  such  were 
ary,  tbat  defendants  did  not  in 
Faith  believe,  or  have  reasonable 
Is  to  believe,  that  the  rtpresenta- 

re  an  indictment  for  the  misuse 
mails  in  furtherance  of  a  scheme 
raud  did  not  expressly  state  that 
tter  in  question  deposited  in  the 
ffice  was  to  be  sent  or  delivered 
e  Post  Office  Department,  but 
■d  that  it  was  mailed  and  ad- 
d  to  tbe  person  to  be  defrauded, 
be  envelope  was  duly  stamped 
■Qstage,  and  that  defendants  then 
iere  unlawfully,  etc.,  and  know- 
leposited  it  In  tbe  United  Statea 
ffice,  it  sufficiently  charged  that 
:ter  was  to  be  sent  or  delivered 
United  States  mails.  Rimmer- 
.  C.  S.  (1911)  186  Fed.  807,  108 
A.  385,  writ  of  certiorari  denied 


(1911)  32  Sup.  Ct  523,  223  U.  S.  721, 
56  L.  Ed.  630. 

As  against  objection  to  testimony  or 
motion  in  arrest,  an  Indictment  for 
using  the  mails  to  defraud  sufficiently 
charged  that  a  letter  was  intended 
to  be  sent  or  delivered  by  the  poat 
office  department,  where  it  stated  that 
accused  deposited  and  caused  to  be  de- 
posited in  a  particular  post  office  a  cer- 
tain envelope,  duly  stamped  and  sealed, 
and  addressed  to  certain  persons.  Dy- 
ar  v.  U.  S.  (1611)  186  Fed.  614,  108 
C.  C.  A.  478;  Register  v.  Same  (1911) 
186  Fed.  624,  108  C.  C.  A.  488. 

Where  an  indictment  for  tbe  use  of 
the  mails  in  furtherance  of  a  scheme 
to  defraud,  in  describing  tbe  offense, 
charged  that  defendant  devised  and  in- 
tended to  devise  a  scheme  and  artifice 
to  defraud  divers  persons  of  their  mon- 
ey and  ptoperty,  in  and  by  inducing  by 
false  and  fraudulent  representations 
and  pretenses,  and  by  fraudulent  ar- 
tifices and  devices,  such  persons  to  part 
with  their  money  and  property,  did  not, 
by  the  use  of  the  words  "by  false  and 
fraudulent  representations  and  pre- 
tenses," state  sn  offense  solely  within 
this  section,  in  which  the  words  "by 
means  of  false  or  fraudulent  pretenses, 
representations  or  promises"  are  added 
to  the  language  of  R.  8.  |  5480  (em- 
bodied herein),  prohibiting  the  use  of 
the  post  office  in  furtherance  of  a 
scheme  to  defraud,  in  force  at  the  time 
the  offenses  were  committed,  end  the 
indictment,  notwithstanding  such  words, 
sufficiently  stated  an  offense  under  R. 
8.  !  5480.  Wilson  v.  U.  S.  (1911)  190 
Fed.  427,  111  C.  C.  A.  231. 

In  a  prosecution  for  wrongful  use  of 
tbe  mails,  in  furtherance  of  a  scheme 
to  defraud  by  the  sale  of  corporate 
stock  by  false  representations,  it  was 
not  essential  tbat  tbe  government  al- 
lege or  prove  that  the  stock  sold  waa 
worth  less  than  the  price  paid  for  it 
and  that  tbe  purchasers  were,  in  fact, 
damaged  thereby.    Id. 

An  indictment  for  using  the  mails  to- 
defraud  held  not  subject  to  be  quashed 
because  private  books  belonging  to  ac- 
cused were  wrongfully  produced  before 
the  grand  jury.  Hillman  v.  U.  S. 
(1911)  192  Fed.  264,  112  C.  C.  A.  522. 
writ  of  certiorari  denied  (1012)  32 
Sup.  Ct.  834,  225  U.  S.  099,  56  I*  Ed. 
1263. 

Indictments  for  using  the  poBt  office 
In  furtherance  of  a  scheme  to  defraud 
are  not  to  be  tested  by  rules  applica- 
ble to  indictments  for  obtaining  money 
under  false  pretenses.  Emanuel  v. 
U.  S.  (1912)  106  Fed.  317,  116  C.  C. 
A.  137. 

An  indictment,  alleging  tbe  deposit  of 
certain  letters  in  tbe  post  office,  ad- 
dressed, etc.,  was  not  objectionable  for 
failure  to  allege  tbat  they  were  ad- 
dressed "to"  the  person  designated. 
Gould  y.  U.  S.  (1913)  209  Fed.  730, 
126  C.  C.  A.  454. 

Indictment  held  to  charge  sufficiently 
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a  use  of  the  mails  in  aid  of  a  scheme 
to  defraud  or  obtain  money  by  false 
pretenses  in  violation  of  this  section. 
Blanton  v.  U.  S.  (1914)  213  Fed.  320, 
ISO  C.  C.  A.  22,  Ann.  Gas.  1914D,  1238. 
The  offense  denounced  by  this  sec- 
tion ia  the  use  of  the  mails  in  execution 
of  a  fraudulent  scheme,  not  the  devis- 
ing of  the  scheme:  and  therefore  an 
indictment  under  that  section,  which 
alleges  the  devising  of  the  scheme  on 
one  date  and  the  use  of  the  mails  on 
another,  is  not  objectionable  as  charg- 
ing the  commission  of  the  offense  on 
two  separate  dates.     Sandals  v.  U.   8. 

(1914)  213  Fed.  569,  130  C.  C.  A.  149. 
Indictment  held  to  charge  an  offense, 

under  this  section,  relative  to  use  of 
mails  in  aid  of  scheme  to  defrAud. 
Moses  y,  U.  S.  (1915)  221  Fed.  803, 
137    C.    C.    A.    433,    certiorari    denied 

(1915)  85  Sup.  Ct.  792,  238  U.  B.  829, 
50  I*  Ed.  1497. 

Requisites  of  an  indictment  for  using 
the  mails  to  defraud,  in  describing  the 
offense,  considered.  Colburn  v.  U.  8. 
(1915)  223  Fed.  590,  139  C.  C.  A.  133. 

Indictment  for  using  the  mails  in  fur- 
th«rance  of  a  scheme  to  defraud  held 
not  bad  for  repugnancy.    Id. 

An  indictment  for  misuse  of  the  mails 
in  furtherance  of  a  scheme  to  defraud 
held  not  false,  because  alleging  that 
the  jury  did  not  know  the  names  of 
the  individuals  whom  defendants  in- 
tended to  defraud.  Farmer  v.  U.  3. 
(1915)  223  Fed.  903.  139  C.  C.  A.  34L 

Indictment  for  fraudulent  use  of 
mails  held  good,  notwithstanding  failure 
to  negative  value  for  some  purpose  of 
lots  persons  were  induced  to  take  un- 
der supposition  that  they  were  paying 
only  cost  of  abstracts  and  deedB.  Trent 
v.  U.  S.  (C.  C.  A.  1916)  228  Fed.  848. 

An  indictment  under  R.  S.  |  5480,  as 
amended  by  Act  March  2,  1889  (em- 
bodied herein),  for  sending  by  mall  a 
letter  in  execution  of  a  scheme  to  de- 
fraud, is  sufficient  if  it  alleges  facts 
showing  that  defendant,  having  devised 
a  scheme  to  defraud,  transmitted 
through  the  post  office  a  letter  to  carry 
the  scheme  into  effect,  though  the  let- 
ter did  not  result  as  intended.  Weeber 
v.  TJ.  S.  (C.  C.  1894)  62  Fed.  740. 

Where  the  indictment  explicitly 
charges  that  the  money  was  sought  for 
the  ostensible  purpose  of  investment  in 
business  for  the  sender's  account,  but 
with  the  real  intent  to  convert  the  mon- 
eys to  defendant's  own  use.  it  is  not 
necessary  to  further  aver  the  falsity 
of  any  specified  statements  in_  the  let- 
ters or  circulars  alleged  to  have  been 
sent  by  mail  to  induce  the  sending  of 
money!  TJ.  S.  v.  Bernard  (G.  C.  1898) 
84  Fed.  634. 

Where  an  indictment  charged  defend- 
ant with  devising  a  scheme  to  defraud, 
by  inducing  others  to  purchase  stock  on 
false  representations  of  fact,  and  al- 
leged that  the  scheme  was  to  be  effect- 
ed by  correspondence  through  the  post 
office,  and  that  a  letter  was  actually 
mailed  in  furtherance  thereof,  the  In- 


dictment waa  not  demurrable  for 
nre  to  charge  that  the  stock  waa  1 
log  in  value  to  such  an  extent  ai 
defraud  those  who  paid  the  price  si 
therefor.  TJ.  B.  v.  Palmieri  (G. 
1909)  169  Fed.  490. 

An  indictment  for  devising  a  scl 
to  defraud,  to  be  furthered  by  as- 
the  post  office  establishment,  was 
demurrable  for  failure  to  allege 
particulars  in  which  the  repress 
tiona  charged  were  false,  as  such  di 
could  be  cured  by  furnishing  a  bil 
particulars.    Id. 

Indictments  charging  either  that 
fendant  devised  a  fraudulent  scben 
obtain  money  by  an  issue  of  frandu 
bonds,  intending  to  apply  the  mone; 
received  to  his  own  use,  and  thn 
was  intended  to  employ  the  mail: 
carry  out  the  scheme,  and  that 
mails  were  so  used,  or  that  defeni 
devised  a  fraudulent  scheme  by  re 
sen  ting  that  &  certain  company, 
which  he  waa  president,  would 
large  sums  of  money  on  the  receip 
similar  ones,  and  that  it  was  not 
tended  to  make  auch  payments,  bu 
convert  the  money  received  to  his 
use,  and  that  be  intended  to  use, 
did  use,  the  mails  to  carry  out  i 
scheme,  sufficiently  charge  offe 
against  the  postal  law.  TJ.  S.  v.  1 
land  (D.  G.  1894)  65  Fed.  408. 

An  indictment  under  R  S.  |  I 
(embodied  herein),  for  using  the  n 
to  defraud,  must  show  that  the  frai 
lent  scheme  was  "to  be  effec 
through  that  medium  as  an  essei 
pert,  and  not  aa  a  mere  adjunct  oi 
cident,  and  that  the  original  design 
tetnplated  and  embraced  this,  whfc 
not  necessarily  the  case  with  a  ch 
that  defendants  falsely  pretended 
pursuance  of  the  fraudulent  schem 
which  they  bad  engaged,  that  they  > 
prepared  to  give  personal  instrucdo 
correapondence,  through  the  m 
That  the  mails  were  actually  to  be  i 
to  effect  the  scheme  must  be  I 
charged  and  proved.  TJ.  8.  v.  Clark 
C.  1902)  121  Fed.  190. 

An  indictment  alleged  that  defeni 
by  advertisements  sought  to  bring 
alleged  business  of  the  Globe  Ri 
Company,  a  pretended  real  es 
agent,  to  attention  of  persona  wbo 
real  estate  to  sell,  Intending  to  pro 
them  to  list  it  with  such  comp 
which  had  no  existence  except  s 
name  under  which  defendant  did  t 
ncss.  to  procure  them  to  pay  for 
vertising  their  real  estate  whether 
was  made  or  not;  that  defendant 
tended  to  make  no  efforts  toward  ; 
sale;  that  he  intended  to  execute  i 
Bcheme  by  use  of  the  post  office 
taliiishment,  and  in  ao  doing  depot 
a  letter  and  circular  addressed  tc 
to  induce  him  to  sign  a  contract  in 
cordance  with  auch  scheme.  Held, 
such  indictment  stated  an  offense 
violation  of  this  section,  and  was 
demurrable  because  not  alleging 
the  acts  charged  were  willfully  and 
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ly  done.     TJ.  8.  t.  Smith  (D.  C. 

166  Fed.  958. 

>re  an  indictment  for  misuse  of 
ails  in  furtherance  of  a  scheme  to 
id  charged  that  such  scheme  was 
accomplished  by  means  of  circu- 
nd  newspapers  circulated  in  Iowa 
lsewhere,  it  was  not  demurrable 
lilure  to  set  out  such  advertiae- 
.     Id. 

in  indictment  for  using  the  mails 
therance  of  a  scheme  or  artifice 
raud,  in  violation  of  R.  S.  [  5480 
died  herein),  it  is  sufficient  to  al- 
ii the  indictment  that  the  scheme 
ifice  having  been  devised  by  the 
lant  was  to  be  effectuated  by  the 
'  the  mails,  and  that  defendant,  in 
ranee  of  such  intention  and 
e  or  artifice,   deposited   a   letter 

was  to  be  delivered  by  medium  of 
ost  office,  so  that  an  indictment 
ng  that  the  artifice  or  scheme  to 
id  was  to  obtain  a  sum  of  money 
■eats,  intimidation,  etc.,  and  that 
scheme  was  to  be  effectuated  by 
ig  correspondence   and   communi- 

with  K.  by  means  of  the  post 
establishment,  was  not  objection- 
or  failure  to  charge  that  accused 

the  letter,  that  be  knew  of  its 
its,  or  because  the  letter  failed 
te  a  scheme  to  defraud,  would  not 
leceived  a  person  of  ordinary  pru- 

or  because  K.  was  not  indebted 
>  sender.  D.  S.  v.  Sherwood  (D. 
10)  177  Fed.  596. 
uisites  of  an  indictment  under 
ection  for  using  the  mails  to  pro- 
frauds  considered.  TJ.  S.  v.  Wup- 
tn  (I>.  C.  1914)  215  Fed.  135. 

indictment    for    misuse    of    the 

in  furtherance  of  a  scheme  to 
id  by  a  sale  of  falsely  represented 
ce  editions  of  books,  held  not  de- 
tble  for  failure  to  specify  the 
!   of   the    persons    to    whom    the 

were  to  be  resold.    TJ.  S.  v.  Far- 
D.  C.  1914)  218  Fed.  929. 
,  also,  note  under  the  following 

—  Reference  to  prior  counts  or 

tents.— An  indictment  under  the 
e  alleged  the  deposit  of  certain 
s  in  a  post  office.  Such  allegation 
at  followed  by  any  averment  that 
rttera  were  deposited  to  be  sent, 
fter  a  further  allegation  as  to  the 
it  of  other  letters,  it  was  averred, 
f  which  said  above-mentioned  let- 
were  so  deposited  for  the  purpose 
ng  carried  and  delivered  through 
ail.    Held,  that  the  words  "nil  of 

said  above-mentioned  letters"  in- 
1  all  of  the  letters  which  hnd  been 
ms.lv  mentioned  in  the  indictment. 
■  v.  V.  S.  (1902)  118  Fed.  68.0,  65 

A.  407,  writ  of  certiorari  denied 
1  23  Snp.  Ct.  850,  189  D.  S.  510, 

Ed.  923. 

nunt  in  an  indictment  under  It.  S. 
0  (embodied  herein)  for  using  the 

to  carry  out  a  scheme  to  defraud, 
t  insufficient  because  It  refers  to 
or  count  for  *  statement  of  the 


scheme  to  defraud,  where  the  reference 
is  adequate  to  the  making  up  of  a  suf- 
ficient accusation.  Bartholomew  v.  U, 
S.  (1910)  177  Fed.  902,  101  C.  C.  A. 
182,  writ  of  certiorari  denied  (1910)  30 
Sup.  Gt  697,  217  U.  S.  608,  04  L,  Ed. 
901. 

A  count  in  an  indictment  under  K.  S. 
I  5480  (embodied  herein),  for  using  the 
mails  to  carry  out  a  scheme  to  defraud, 
is  not  insufficient  because  it  refers  to 
a  prior  count  for  a  statement  of  the 
scheme  to  defraud,  where  the  reference 
is  adequate  to  the  making  up  of  a  suf- 
ficient accusation.     Id. 

15.  Setting  out  contents  of  let- 
ters or  packets— An  indictment  under 
the  statute,  charging  a  scheme  to  de- 
fraud, and  the  mailing  of  letters  in  fur- 
therance thereof,  is.  sufficient,  though 
the  letters  are  not  set  out  Hume  v. 
U.  S.  (1902)  118  Fed.  689,  55  C.  C.  A. 
407,  writ  of  certiorari  denied  (1903) 
23  Sup.  Ct.  850,  189  U.  S.  610,  47  L. 
Ed.  923. 

It  is  not  necessary  that  the  contents 
of  letter*  charged  to  have  been  placed 
in  a  post  office  in  pursuance  of  a 
scheme  to  defraud  should  show  the 
fraudulent  character  of  the  scheme,  and 
hence  such  letters  need  not  be  set  out 
in  an  indictment.  U.  S.  v.  Luring  (D. 
C.  1884)  91  Fed.  881. 

An  indictment  under  R.  S.  |  6480 
(embodied  herein)  is  not  insufficient  as 
being  too  general,  because  it  avers  that 
defendant  placed  in  the  post  office  Tet- 
ters and  packets  addressed  to  persona 
to  the  grand  jurors  unknown,  nor  be- 
cause it  does  not  set  out  the  content* 
of  such  letters  or  pockets,  tfae  rem- 
edy of  defendants  if  they  desire  more 
specific  information  being  by  motion  for 
a  bill  of  particulars.     Id. 

16.  —  Knowledge,  Intent,  and  mo- 
tive—Where an  indictment  charged  the 
use  of  the  malls  for  the  purpose  of  de- 
frauding others  unknown,  by  inducing 
the  recipient  of  the  letter  deposited  to 
place  counterfeit  money  in  circulation 
to  such  others,  it  contained  a  sufficient 
allegation  of  an  intention  to  defraud, 
though  the  recipient  of  the  letter  could 
not  have  been  defrauded.  Milby  v.  U. 
S.  (1903)  120  Fed.  1,  57  C.  C.  A.  21. 

Where  an  indictment  for  misuse  of 
the  malls  charged  a  scheme  to  defraud 
by  means  of  false  representations  to  be 
disseminated  through  the  mails,  that 
the  scheme  was  carried  out,  that  the 
representations  were  false  and  fraudu- 
lent, and  that  thereby  certain  named 
persons  were  induced  to  part  with  their 
money  and  give  it  to  defendant.  It  was 
not  necessary  that  the  indictment  should 
also  allege  that  the  scheme  was  formed 
by  defendant  with  intent  to  defraud. 
Ewing  v.  TJ.  S.  (1905)  136  Fed.  53,  69 
C.  C.  A.  61. 

An  indictment  under  R.  S.  6  5480,  as 
amended  in  1889  (embodied  herein), 
wbicb  charges  that  defendants  devised  a 
scheme  to  defraud  intended  to  be  ex- 
ecuted, and  which  waa  executed,  by  the 
(12813) 
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use  of  the  mail  service  of  the  United 
States  by  pretending  that  they  were  en- 
gaged in  a  certain  solvent  banking  en- 
terprise, and  making  other  proteases  in 
relation  thereto,  which  pretenses  were 
false  and  were  made  for  the  purpose  of 
inducing  others  to  deposit  money  with 
them  or  to  buy  stock,  and  with  the  in- 
tention of  appropriating  such  money  to 
their  own  use,  is  sufficient  to  charge 
the  offense,  and  need  not  specifically 
cbarge  that  defendants  knew  their  bank 
to  be  insolvent.  Lemon  v.  U.  S.  (1908) 
164  Fed.  953,  90  C.  C.  A.  617. 

Where  defendants  were  charged  with 
having  instituted  and  carried  out  a 
scheme  to  defraud  in  the  sale  of  worth- 
less mining  stock,  by  means  of  the  poet 
office  establishment,  whether  defend- 
ants in  good  faith  believed,  or  had  rea- 
sonable grounds  to  believe,  that  the  al- 
leged statements  or  representations 
made  by  them  were  true,  was  a  matter 
of  defense  which  the  government  was 
not  required  to  negative  in  the  indict- 
ment Horn  v.  U.  S.  (1910)  182  Fed. 
721.  105  C.  C.  A.  163,  writ  of  certiorari 
denied  (1911)  31  Sup.  OL  470,  219  U. 
S.  585,  55  L.  Ed.  347. 

Where,  In  a  prosecution  for  misuse  of 
the  mails  in  the  furtherance  of  a  scheme 
to  defraud,  the  indictment  alleged  the 
device  of  a  scheme  to  defraud  K.  out 
of  certain  hotel  property  by  inducing 
him  to  make  an  exchange  of  the  prop- 
erty for  certain  real  estate  in  Okla- 
homa, which  defendants  did  not  own, 
that  they  contemplated  the  use  of  the 
mail  service  of  the  United  States  in  ex- 
ecuting the  scheme,  and  actually  em- 
ployed such  service  In  the  sending  of  a 
letter  to  K.,  containing  matter  calculat- 
ed to  further  the  trade,  it  was  not  de- 
fective for  failure  to  charge  by  way  of 
scienter  that  defendants  knew  that  nei- 
ther they  nor  the  person  they  expected 
to  have  convey  the  land  did  not  have  ti- 
tle thereto.  Rimmerman  v.  U.  S. 
(1911)  186  Fed.  307,  108  C.  C.  A.  385, 
writ  of  certiorari  denied  (1911)  32  Sup. 
Ct.  523,  223  U.  S.  721,  56  L.  Ed.  630. 

Where  an  indictment  for  misuse  of 
the  mails  In  the  furtherance  of  a 
scheme  to  defraud  alleged  that,  as  a 
means  of  executing  the  scheme,  defend- 
ants unlawfully,  etc,  deposited  and 
cauaed  to  be  deposited  in  a  United 
States  post  office  at  II.,  in  Oklahoma, 
a  registered  envelope  addressed  and  di- 
rected to  K.  (the  person  intended  to  be 
defrauded),  such  envelope  being  duly 
stamped  with  postage  thereon,  and  then 
and  there  contained  a  certain  letter  di- 
rected to  K.  purporting  to  be  signed  by 
one  of  the  defendants,  a  copy  of  which 
was  set  out,  and  also  containing  opin- 
ions with  reference  to  the  title  to  land 
in  Oklahoma,  which  defendanta  were  at- 
tempting to  exchange  for  K.'s  property, 
and  the  letter  so  deposited  In  the  Unit- 
ed States  post  office  was  transferred  by 
means  of  the  post  office  establishment 
to  K.  in  furtherance  of  and  in  execution 
of  the  scheme  and  artifice  to  defraud,  it 
(12814) 


charged  with  sufficient  certainty  tht 
(endants  intended  to  effect  the  set 
or  artifice  by  opening  correspond 
with  K.  through  the  United  Si 
mails.    Id. 

An  indictment  for  misuse  of  the  i 
in  furtherance  of  a  scheme  to  def 
held  to  sufficiently  allege  that  it  wa 
tended  by  the  scheme  to  defraud 
public  generally.  Gould  v.  U.  S.  (1 
209  Fed.  730,  126  G.  C.  A.  454. 

An  indictment  held  sufficient  to  ch 
that  defendant,  a  corporation  presh 
knew  the  falsity  of  a  financial  si 
ment  sent  by  him  through  the  raai 
a  creditor  of  the  corporation.  Bett 
v.  U.  a  (1915)  224  Fed.  819,  14 
G.  A.  265. 

In  an  indictment  under  R.  S.  1 
(embodied  herein),  it  is  sufficient  t 
lege  an  endeavor  to  induce  person 
send  money  to  defendants  for  in> 
ment  in  a  business  enterprise,  by 
tain  false  representations  and  all 
ments,  even  though  no  intent  by  def 
ants  to  convert  such  moneys  to  i 
own  use  is  stated.  U.  S.  v.  Bernard 
C.  1898)  84  Fed.  634. 

Where  there  is  no  averment  of 
intent  to  convert  the  moneys  to  def 
ant's  own  use,  so  that  the  indicti 
can  stand  only  on  the  procuring  of  t 
ey  by  false  representations,  it  is 
essary  to  point  out  the  particular  I 
statements  or  representations  reli« 
Id. 

An  indictment  charging  def  en 
with  a  scheme  to  defraud,  intendin 
engage  apartments  to  be  furnished 
decorated  as  a  Chinese  physician'i 
fice,  and  to  represent  to  rarious  per 
through  newspaper  advertisements, 
culars,  and  letters,  to  be  sent  tlir 
the  post -office  establishment  of 
United  States,  that  he  was  a  Chi 
physician,  well  skilled  in  the  acient 
medicine,  etc.,  and  having  devised 
aforesaid  scheme  to  defraud,  to  b< 
fected  by  opening  correspondence 
various  persons  by  means  of  the  i 
office  establishment  of  the  Ui 
States,  did  In  and  for  executing 
scheme  and  in  attempting  so  to  d< 
posit  in  the  post  office,  to  be  sent, 
a  certain  letter,  etc.,  is  insufficier 
cbarge  an  offense,  under  R.  S.  f  ! 
amended  by  25  Stat.  873  (emtx 
herein),  because  it  fails  to  charg' 
intent  to  use  the  mails  to  defraud 
erwise  than  by  implication  or  re 
U.  a  v.  Smith  (D.  C.  1891)  45 
561. 

An  indictment  under  11.  S.  { 
(embodied  herein),  for  using  the  i 
as  a  means  to  defraud,  must  directl 
lege  that  the  fraudulent  scheme  i 
included  the  intended  use  of  the  Ui 
States  mail  in  its  execution.  U.  ! 
Harris  (D.  C.  1894)  68  Fed.  347. 

An   indictment,   under   It.    S.   J 
(embodied  herein),  for  using  the  t 
for  promoting  "a  scheme  and  artffii 
defraud,"  must  show  thst  there  w 
motive  of  gain  on  the  part  of  def 
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nee  the  general  language  of  the 

must  be  limited  to  audi  schemes 
■tifioes  as  are  ejusdem  generis 
iose  specifically  named,  and  these 
ire  of  tile  kind  which  are  gainful 

wrongdoer.  U.  S.  v.  Beach  (D. 
S)  71  Fed.  160. 

n  indictment  for  uaing  the  mails 
otent  to  defraud,  the  dishonest 
indolent  intent  of  the  defendant 
itter  which  must  be  passed  upon 

jury;  and  where  the  indictment 
ot  clearly  charge  and  state  the 
it  la  fatally  defective.  U.  B.  r. 
D.  C.  1902)  113  Fed.  852. 
idictment  for  misuse  of  the  mails 
iterance  of  a  acheme  to  defraud, 
{  the  devising  of  the  acheme  and 
ploymeut  of  the  mails  in  the  ex- 

thereof,  held  to  state  the  offense 
ced  by  this  section,  without  an 
ion  that  defendant  intended  as  a 
'  the  scheme  to  use  the  mails  to 
mt  its  purposes.     U.  B.  r.  Young 

1914)  215  Fed.  267. 
—  Charging  or  describing 
i  or  artifice  to  defraud.— An  hi- 
nt under  Ii.  8.  f  6480  (embodied 
i,  making  it  a  crime  for  any  per- 
iving  devised  a  scheme  or  artifice 
raud   other    persona   by   inciting 

0  open  communication  with  him 
h   the   post   office,    to   place   any 

at  office,  is  fatally  defective  if  it 
the  offenae  in  general  language, 
t  disclosing  the  particulars  of  the 

•  or  artifice,  and  cannot  be  aid- 
cured  by  verdict     U.  S.  v.  Hesa 

8  Bup.  Ct  571,  573,  124  U.  B. 

1  L.  Ed.  516. 

March  2,  1889,  entitled  "An  act 
iEh  dealers  and  pretended  dealers 
iterfeit  money  and  other  fraud  u- 
vices  for  uaing  the  United  States 
and  which  amended  B.  S.  |  54S0 
lied  herein),  by  inserting  therein 
urne ration  of  various  ways  or 
■  for  using  the  mails  to  defraud, 
t  repeal  this  section,  or  narrow 
■pe  to  the  specific  acheme  s  and 
a  so  specified;  and  an  indictment 
ling  a  scheme  to  defraud  by  send- 
-ters  requesting  the  persons  ad- 
]  to  aell  and  ship  to  defendant 
i  of  merchandise,  for  which  he 
t  intend  to  pay,  states  a  punish- 
fense,  under  the  statute.  Culp  v. 
(1897)  82  Fed.  990,  27  C.  C.  A. 

quisite  of  such  an  indictment  is 
ie  fraudulent  scheme  must  be  de- 
I  with  sufficient  certainty  to  in- 
lefendants  with  reasonable  cer- 
of  the  nature  of  the  evidence  to 
sh  the  scheme  which  will  be  ad- 
at  the  trial.  Stewart  v.  V.  8. 
119  Fed.  89,  55  C.  C.  A.  641. 
unt  in  an  indictment,  charging  de- 
t  with  making  use  of  the  post  of- 
ablishment  in  aid  of  a  fraudulent 

•  to  sell  counterfeit  money,  and 
e  did  not  in  fact  bave  or  intend 

any  counterfeit  money,  and  that 
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when  the  letters  of  purchasers  were 
returned  to  bim  be  Intended  to  convert 
the  money  therein  sent  and  delivered 
through  the  post  office  to  his  own  use, 
sufficient!;  charged  a  scheme  to  de- 
fraud, prohibited  by  Ii.  S.  S  5430,  aa 
amended  by  Act  March  2t.  18811  (em- 
bodied herein).  Mil  by  v.  U.  S.  (1903) 
120  Fed.  1,  57  C.  C.  A.  21. 

An  indictment  under  R.  8.  |  5480 
(embodied  herein),  for  using  the  mails 
for  the  purpose  of  effecting  a  fraud 
must  not  only  charge  the  devising  of  a 
acheme  or  artifice  to  defraud,  to  be  ef- 
fected by  using  the  mails,  but  must  let 
out  the  facts  which  constitute  the  spe- 
cific scheme  or  artifice  so  devised  by 
defendant;  and  this  must  be  done  by  di- 
rect and  positive  averment,  and  not  in- 
ferential^. Dalton  v.  II.  S.  (1904)  127 
Fed.  644,  62  C.  C.  A.  238. 

An  indictment  charging  defendants 
with  a  scheme  to  use  the  mails,  and  a 
contract  between  the  directors  of  a  mu- 
tual insurance  company  and  one  of  the 
defendants  to  procure  from  its  members 
money,  to  Appropriate  these  sums  to 
tbe  defendants  and  thereby  render  the 
corporation  insolvent,  shows  a  scheme 
to  defraud  tbe  members  of  the  corpo- 
ration, under  section  5480,  R.  S.  (em- 
bodied herein),  by  inducing  them  by  the 
use  of  the  mails  to  pay  their  mosey  to 
defendants,  to  tbe  end  that  tbey  may 
defraud  them  of  it  Miller  v.  U.  8. 
(1904)  133  Fed.  337,  66  C.  0.  A.  399. 

An  indictment  for  mailing  a  letter  in 
execution  or  attempted  execution  of  a 
scheme  to  defraud  in  violation  of  R.  8. 
i  5480  (embodied  herein),  while  re- 
quired to  allege  the  particulars  of  the 
scheme  with  sufficient  certainty  to 
show  its  existence,  and  character,  need 
not  do  so  with  the  same  particularity 
as  to  time,  place,  and  circumstance  aa 
is  required  with  reference  to  tbe  mail- 
ing of  the  letter.  Brooks  v.  U.  S. 
(1906)   146  Fed.  223,  76  C.  C.  A.  581. 

An  indictment  for  mailing  a  letter  in 
execution  of  a  scheme  to  defraud,  in 
violation  of  R.  S.  1  54SO  (embodied 
herein),  alleged  that  the  defendant  with 
others  by  means  of  advertisements 
published  in  newspapers,  and  corre- 
spondence conducted  by  and  through 
the  United  States  mail  service,  pretend- 
ed to  be  engaged  under  the  name  "Na- 
tional Securities  Com  puny"  in  a  lucra- 
tive and  honorable  business  as  a  bro- 
ker, dealing  in  grain,  provisions,  and 
stocks,  and  pretended  to  be  possessed 
of  superior  knowledge  concerning  the 
business,  making  loss  improbable,  and 
pretended  to  pay  interest  to  depositors 
at  the  rate  of  6  per  cent,  per  month, 
and  to  permit  withdrawals  at  the  de- 
positors' election,  when  in  fact  be  had 
no  such  superior  knowledge,  did  not 
intend  for  any  great  length  of  time  to 
pay  6  per  cent,  per  month,  nor  permit 
withdrawals  at  depositors'  pleasure,  but 
intended  by  such  false  pretensions  to 
induce  deposits,  for  the  sole  purpose, 
of   converting   them   to.  his    own   use. 
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Held,  that  the  Indictment  sufficiently 
alleged  a  scheme  to  defraud,  within 
such  section.     Id. 

A  scheme  by  the  owner  of  a  saloon, 
to  be  effected  by  opening  correspond- 
ence through  the  mails,  to  induce  dif- 
ferent persons  to  each  purchase  a  half 
interest  in  his  saloon  as  a  partner,  and 
to  pay  largely  more  than  it  was  worth, 
by  misrepresenting  its  value  and  the 
amount  of  its  profits,  and  to  thus  ob- 
tain their  money  without  their  receiv- 
ing any  equivalent  the  re  lor,  held  a 
scheme  to  defraud,  within  the  meaning 
of  this  section,  and  to  be  sufficiently 
charged  in  an  indictment  thereunder. 
Vnn  Deusen  v.  U.  S.  (1907)  151  Fed. 
989,  81  C.  C.  A.  176. 

An  indictment  for  using  the  mails  to 
defraud,  in  violation  of  R-  S.  S  5480 
(embodied  herein),  by  subdividing  a 
tract  of  land  in  Louisiana  of  small  val- 
ue into  lots  10  or  20  feet  square,  and 
selling  certificates,  each  purporting  to 
give  the  holder  an  option  to  purchaae 
an  interest  in  a  lot,  upon  false  repre- 
sentations that  the  lots  were  within  an 
oil  district  and  very  valuable,  and  that 
large  cash  offers  had  been  made  for 
certain  of  the  same,  construed,  and 
held  to  charge  a  scheme  and  artifice  to 
defrand  within  the  meaning  of  the  stat- 
ute, which,  when  carried  on  by  means 
of  correspondence  through  the  mails, 
constituted  a  violation  thereof.  Gour- 
dain  v.  U.  S.  (1807)  154  Fed.  453,  83 
O.  C.  A.  309. 

Though  an  indictment  for  using  the 
post  office  in  furtherance  of  a  scheme 
to  defraud  must  describe  the  alleged 
scheme  with  such  certainty  as  to  clear- 
ly inform  the  defendants  of  the  charge 
made  against  them,  an  indictment  is 
sufficient  if  it  states  such  elemeuts  with 
sufficient  certainty  to  enable  the  de- 
fendants to  prepnre  their  defense. 
Foster  v.  D.  S.  (1010)  178  Fed.  105, 
101  C.  C.  A.  485. 

White  the  formation  of  some  scheme 
or  artifice  to  defraud  is  an  essential 
element  of  the  offense  of  using  the 
United  States  mails  in  an  intentional 
effort  to  defraud,  in  violation  of  R.  S. 
t  5480  (embodied  herein),  the  gist  of 
the  offense  is  the  use,  or  attempted 
use,  of  the  mails,  for  the  forbidden 
purpose,  and  it  is  therefore  only  essen- 
tial to  charge  the  scheme  with  such 
particularity  as  will  enable  the  accus- 
ed to  know  what  is  intended  and  to  ap- 
prise him  of  what  he  will  be  required 
to  meet  on  a  trial;  the  indictment  be- 
ing sufficient  if  it  ts  distinctly  alleged 
that  the  United  States  mails  were  in- 
tended to  be  used  in  consummating 
such  scheme.  Horn  v.  U.  S.  (1910) 
182  Fed.  721,  105  C.  C.  A.  163,  writ  of 
certiorari  deni.nl  (1911)  31  Sup.  Ct. 
470,  219  D.  8.  585,  55  L.  Ed.  347. 

An  indictment  for  using  the  post  of- 
fice establishment  in  the  furtherance  of 
a  scheme  to  defraud  alleged  that,  for 
the  purpose  of  defrauding  K.  out  of 
certain  hotel  property  owned  by  him  in 
Illinois,  defendants  represented  and 
(12816) 


stated  to  him  that  they  were  the 
ers  of  a  certain  360  acres  of  Is: 
H.  county,  OkL,  of  the  value  of 
per  acre,  which  they  would  eicl 
with  K.  for  his  hotel  property,  > 
in  fact,  defendants  bad  no  title  o 
terest  in  the  Oklahoma  land  which 
undertook  to  convey  to  K.  by  a 
tended  deed,  purporting  to  be  mac 
others;  that  defendants  intended  1 
fraud,  and  did  in  fsct  defraud,  K.  i 
the  hotel  property,  and,  in  the  fur 
ance  of  such  scheme  and  as  a  mea 
executing  it,  they  unlawfully,  etc 
vised  and  caused  to  be  deposited  i 
post  office  certain  letters,  etc.,  cot 
ing  an  abstract  of  title  and  opi 
of  attorneys.  Held,  that  the  indie 
was  not  demurrable  for  a  faiiu 
sufficiently  state  the  facts  constil 
the  scheme  to  defraud.  Rimmt 
v.  U.  S.  (1911)  186  Fed.  307,  1 
C.  A.  3F5,  writ  of  certiorari  < 
(1911)  32  Sup.  Ct  623,  223  U.  8 
66  L.  Ed.  630. 

An  indictment  for  violating  R. 
54R0,  as  amended  by  Act  Mar 
1889,  {  1  (embodied  herein),  pro 
ing  tbe  use  of  the  United  States 
in  furtherance  of  a  "scheme  or  ai 
to  defraud,"  must  allege,  not  only 
the  defendant  had  devised  a  schei 
artifice  to  defraud,  but  mast  also 
facts  showing  what  the  artifice 
wherein  the  fraud  consisted,  and 
it  was  to  be  accomplished,  the  ' 
"scheme  or  artifice"  not  being  e< 
lent  to  a  plan  or  mode  of  effect 
fraud,  but  must  be  a  plan  so  cum 
devised  and  presented  as  to  appi 
human  passion  for  gain,  by  untri 
and  seductive  embellishment  of  s 
tages,  begetting  confidence  whe 
would  not  otherwise  be  bestowed 
hence  an  indictment  merely  cni 
that  defendant  caused  another  to 
a  diamond  ring  from  complainant 
paid  for  on  the  installment 
through  the  United  States  mails, 
tbe  intent  not  to  pay  for  the  sam 
not  charge  a  scheme  to  defraud 
was  therefore  insufficient.  Ethe 
v.  U.  8.  (1911)  186  Fed.  434,  I 
C.  A.  356. 

An  indictment,  alleging  that  at  a 
ticular  time  defendants  had  devi 
fraudulent  scheme,  sufficiently  eh 
that  defendants  theretofore  "did' 
vise  such  scheme,  and  was  tber 
not  defective  as  pleading  the  s< 
or  artifice  by  way  of  recital  only, 
son  t.  U.  S.  (1911)  190  Fed-  427 
C.  C.  A.  231. 

An  indictment  for  misuse  of  the 
in  furtherance  of  a  scheme  to  del 
alleging  that  defendant  manufac 
loaded  dice,  marked  playing  cards 
and  conceived  a  scheme  to  de 
third  persons  by  selling  such  attic 
be  used  by  buyers  to  defraud  thin 
Bona,  and  in  furtherance  of 
scheme  deposited  catalogues  adver 
the  same  in  the  mails  addressed  tt 
spective  buyers,  held  not  to  all* 
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e  to  defraud  within  this  section, 
on  v.  U.  S.  (1913)  205  Fed.  462, 
.  C.  A.  530,  46  L.  H.  A.  (N.  S.) 

e  the  use  of  the  post  office  estab- 
nt  in  furtherance  of  a  scheme  to 
d,  and  not  the  scheme  itself,  is 
it  of  that  offense,  an  indictment 
g  the  acts  done  by  accused  in 
ion  of  the  scheme  was  not  fatal); 
ire  for  failure  to  sufficiently  de- 

the  scheme.  Gould  v.  U.  S. 
i  209  Fed.  730,  126  C.  C.  A.  454. 
indictment  which  would  be  suili- 
o  charge  the  offense  of  using  the 
in  execution  of  a  scheme  to  de- 
under  R.  S.  f  5480,  Is  more  than 
■nt  to  charge  an  offense  under 
ectlon,    which    defines   a    similar 

but  does  not  require  that  tbe 
le  to  nse  the  mails  be  shown  aa 
:  of  tba  scheme  as  was  required 
s  former  statute.  Sandals  v.  U. 
14)  213  Fed.  569,  130  C.  C.  A. 

indictment  for  the  violation  of 
ection  need  not  allege  that  the 
:  to  defraud  was  to  be  effected 
i  use  of  the  United  States  mails. 
■n  t.  U.  S.  (1915)  222  Fed.  70, 
C.  A.  364. 
:tment  for  fraudulent  uae  of 
held  sufficient  in  Its  description 
erne  to  defraud,  though  alleging 
parties  did.  instead  of  continuing 
iescription  of  scheme.  Spear  v. 
(C.  C.  A.  1915)  228  Fed.  485. 
□dictment  for  using  tbe  mails  In 
ranee  of  a  scheme  to  obtain  mon- 
false  pretenses  alleged  that  de- 
it  sent  to  S.  a  circular  which 
that  an  organ  of  particular  de- 
on,  worth  $150,  would  be  sent  to 
IT  $33,  warranted  for  ten  years, 
■  be  returned  within  three  years 
satisfactory,  in  which  event  the 
would  be  refunded.  The  indict- 
then  alleged  that  defendant  in- 
to Induce  S.  to  believe  that  an 
would  be  delivered  to  hint  of  the 
ter,  and  on  the  terms,  described,' 
is  he  did  not  intend  to  perform 
presentations  In  said  circular,  but 
end  to  obtain  the  said  sum  of  $33 
ans  of  the  said  fslse  pretenses. 
that  tbe  scheme  waa  set  out  with 
mt  particularity  and  detail  U. 
Jeatty  (C.  C.  1894)  60  Fed.  740. 
indictment  under  R.  S.  f  54SO 
died  herein),  charging  that  de- 
its  devised  a  scheme  to  defraud 
e  tending  to  have  established  a 
which  they  designated  as  "Fund 
a  be  used  for  purposes  of  specu- 
and  by  soliciting  the  sending  and 
ting  to  them  of  money  for  invest- 
in  such  fund,  for  tbe  purpose  and 
tbe  intent  of  converting  such 
'  to  their  own  use,  In  fraud  of 
lending  it,  in  pursuance  of  which 
e  defendants  placed  letters  and 
n  in  a  post  office,  or  received  let- 
ind  packets  from  a  post  office, 
.■ntly  informs  the  defendants  of 
.0  U.S.Comp.  '16-802 


the  particular  scheme  relied  on  as 
fraudulent,  and  also  enables  tbe  court 
to  know  that,  if  consummated  as  charg- 
ed, such  scheme  would  result  in  the 
perpetration  of  a  fraud.  U.  S.  v.  Lor- 
ing  (D.  C.  18S4)  91  Fed.  881. 

An  indictment  charging  that  defend- 
ants placed  letters  In  a  post  office  in 
pursuance  of  a  scheme  to  defraud,  by 
inducing  others  to  send  them  money 
witb  Intent  to  convert  such  money  to 
their  own  use,  need  not  specif;  tbe 
manner  in  which  such  conversion  was 
to  be  accomplished.     Id. 

An  indictment  under  It.  8.  S  5480 
(embodied  herein),  relating  to  the  use 
of  mails  to  defraud,  alleged  that  de- 
fendant, having  devised  a  scheme  to 
defraud  persons  unknown,  "by  falsely 
pretending,  in  and  through  certain  let- 
ters, to  be  seeking  information  that 
would  show  end  lead  said  persons  to 
believe  that  the;  were  heirs  to  large 
fortunes  in  England,  and  requesting  tbe 
lnclosure  of  a  sum  of  money  by  said 
persons  to  him,  with  intent  fraudulent- 
ly to  obtain  and  retain  said  sum  of 
money  so  inclosed,  said  scheme  and  ar- 
tifice to  be  effected  by  opening  corre- 
spondence •  *  *  with  •  *  *  said 
unknown  persons  by  means  of  tbe  post- 
office  establishment  of  the  United 
States,  did  wrongfully  and  unlawfully 
*  *  *  place  in  the  post  office  at  the 
city  of  St.  Louis,  •  *  •  for  mailing, 
etc.,  a  certain  letter,  •  •  *  to  wit," 
and  then  set  out  in  hiec  verba  the  con- 
tents of  a  certain  letter.  Held,  that 
the  indictment  sufficiently  described  a 
scheme  to  defraud  b;  using  tbe  post 
office,  and  that  it  was  needless  to  aver 
that  the  statements  in  such  letter 
were  false,  as  the  offense  did  not  de- 
pend on  that  question.  TJ.  S.  v.  Hoe- 
flinger  (D.  C.   1SS7)  33  Fed.   469. 

An  indictment,  under  R.  S.  I  5480,  as 
amended  by  Act  March  2,  1889  (em- 
bodied herein),  which  alleges  that  de- 
fendant had  devised  a  scheme  to  de- 
fraud, b;  advertising  that  she  could 
cure  disease  and  poverty  b;  mental  sci- 
ence, and  that  she  wits  intending  to  in- 
duce persons  to  send  her  money  for 
treatment,  and  to  fraudulently  convert 
it  to  her  own  use,  without  rendering 
an;  service  or  thing  of  value,  is  insuf- 
cient  to  charge  a  crime,  where  the  pow- 
er to  perform  what  she  pretended  she 
could  do  is  not  denied,  nor  that  she  be- 
lieved that  she  could  do  so.  nor  that 
she  did  not  intend  to  render  such  serv- 
ice. U.  S.  v.  Post  (D.  C.  1002)  113 
Fed.  852. 

A  count  of  an  Indictment  charging  the 
defendant  with  using  tbe  mails  for  the 
purpose  of  carrying  out  a  fraudulent 
scheme  is  not  rendered  bad  by  further 
unnecessary  allegations  relating  to  the 
consummation  of  tbe  scheme;  such 
averments  being  disregarded  as  sur- 
plusage. D.  S.  v.  Clark  (D.  C.  1903) 
125  Fed.  92. 

An  Indictment  for  misuse  of  the  mails 
in  furtherance  of  a  scheme  to  d^raud 
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must  describe  the  alleged  scheme  with 
such  certainty  as  to  clearly  inform  the 
defendant  of  the  charge  made  against 
him  and  the  nature  of  the  evidence  to 
be  produced  in  proof  of  the  execution 
of  the  scheme.  1).  S.  v.  Goldman  (D. 
C.  1013)  207  Fed.  1002. 

An  indictment  for  misuse  of  the 
mails,  in  furtherance  of  a  scheme  to 
defraud  b.v  the  sale  of  certain  alleged 
de  luxe  editions  of  books,  held  not  de- 
murrable as  failing  to  adequately  de- 
scribe the  boohs  relied  on  as  the  sub- 
ject-matter  of  the  scheme  to  defraud. 
U.  S.  v.  Farmer  (D.  C-  1914)  218  Fed. 
920. 

Indictment  alleging  that  letters  in  an- 
swer to  advertisement  for  person  to  as- 
sist accused  in  scheme  to  defraud  were 
taken  from  tbe  post  office  for  the  pur- 
pose of  executing  tbe  scheme  held  not 
Insufficient,  as  showing  that  the  receipt 
thereof  was  merely  a  step  in  devising 
the  scheme.  Goldman  v.  U.  S.  (1915) 
220  Fed.  57,  135  C.  C.  A.  825,  affirm- 
ing judgment  U.  S.  v.  Goldman  (D.  0. 
1913)  207  Fed.  1002. 

An  indictment  for  using  tbe  mails  in 
furtherance  of  a  scheme  to  defraud, 
contrary  to  this  section,  held  to  suffi- 
ciently allege  the  fraudulent  scheme. 
U.  S.  v.  Baxter  (D.  C.  1914)  221  Fed. 
473. 

See,  also,  notes  ante. 

18  — —  Venus  of  Offense.— The  exact 
place  of  tbe  formation  of  a  conspiracy 
to  use  the  mails  to  defraud,  denounced 
by  It.  S.  i  5 ISO  (embodied  herein), 
need  not  be  stated  in  (he  indictment 
which  lays  the  venue  in  tbe  place 
where  an  overt  act  was  committed. 
Brown  v.  Elliottt  (1912)  32  Sup.  Ct 
812,  815,  225  U.  3.  392,  56  L.  Ed.  1138. 

An  indictment  under  H.  S.  |  54S0 
(embodied  herein),  found  in  the  district 
of  Kansas,  after  alleging  that  defend- 
ants' fraudulent  scheme  was  to  be  ef- 
fected by  inciting  divers  persons  to 
open  correspondence  with  them,  aver- 
red that  a  third  person  named  deposit- 
ed in  a  post  office  in  Kansas  a  letter 
addressed  to  one  of  the  defendants  at 
a  city  in  Missouri,  but  without  alleging 
that  it  was  taken  from  the  mails  by  tbe 
addressee  or"  any  of  the  other  defend- 
ants. Held,  that  if  the  court  could  as- 
sume, in  tbe  absence  of  an  express 
averment  to  that  effect,  that  the  letter 
was  taken  from  the  mails  by  the  ad- 
dressee or  by  the  other  defendants  it 
would  appear  that  the  offense  was  com- 
mitted in  Missouri.  Stewart  v.  U.  8. 
(1002)  116  Fed.  89,  55  G.  C.  A.  841. 

19.  Following    language    of   the 

statute.— An  indictment  under  R.  S.  g 
5480,  as  amended  b.v  Act  March  2,  1889 
(embodied  herein),  for  using  the  mails 
to  defraud,  need  not  follow  the  lan- 
guage of  the  statute,  but  it  is  sufficient 
if  the  averments  bring  the  charge  with- 
in the  substance  and  true  meaning  of 
the  statute.  Lemon  v.  U.  3.  (1908) 
184  Fed.  953,  90  C.  C.  A.  017. 
An*  indictment,  under  R.  3.  J  5480 
(12818) 
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(embodied  herein),  for  using  the  n 
to  defraud,  which  substantially  foil 
tbe  language  of  the  statute,  is  ■ 
dent  after  verdict.  Grey  v.  U.  S.  (1 
172  Fed.  101,  98  C.  C.  A.  415. 

An  indictment  under  R.  8.  f  t 
(embodied  herein)  alleging  that  def< 
ant  devised  a  fraudulent  scheme,  "b 
effected  by  opening  correspond. 
*  *  •  by  means  of  the  post-office 
tablishment,"  though  following  the 
guage  of  the  statute,  is  defective 
failing  to  directly  allege  that  defeni 
designed  the  accomplishment  of 
fraudulent  scheme  through  the  ina 
mentality  of  the  postoffiee.  U.  S 
Long  (D.  C.  1895)  68  Fed,  348. 

20.  Duplicity.— In    a   prosecu 

for  using  tbe  United  States  mails  to 
ther  a  scheme  to  defraud,  in  viola 
of  R.  S.  |  5480  (embodied  herein) 
indictment  charging  that  the  scb 
waa  to  be  effected  by  opening  co 
spondence  or  communication  with  tl 
persons  by  means  of  the  post  of 
"and"  by  Inciting  them  to  open  co 
spondence  with,  a  certain  concern, 
not  objectionable  for  duplicity.  Kell 
v.  U.  S.  (1903)  126  Fed.  323,  81  C 
A.  229. 

Averments  in  an  indictment  that 
tifices  used  In  furtherance  of  a  sch 
to  defraud,  to  be  carried  on  through 
use  of  the  mails,  were  intended  to  j 
one  understanding  of  tbe  scheme  to 
class  of  investors  and  another  and 
ferent  understanding  to  a  diffei 
class,  both  being  deceived  and  defri 
ed  by  tbe  same  artifices,  do  not  m 
out  two  separate  schemes  so  as  to  i 
der  the  indictment  bad  for  dunh'< 
Gourdain  v.  U.  8.  (1907)  154  Fed.  • 
83  C.  C.  A.  309. 

An  indictment  under  R.  8.  f  6 
(embodied  herein),  is  not  bad  for 
P licit y  for  alleging  that  the  schi 
to  defraud  was  to  be  effected  "by  o[ 
ing  correspondence,  etc.,  and  by  inci 
the  person  addressed  to  open  co 
ipnndence,"  though  the  statute  it 
"or"  inciting,  etc.  TJ.  3.  v.  Bernard 
C.  1898)  84  Fed.  634. 

21.  —  Joinder  of  offense*  or  cou 
-Under  R.  S.  |  5480  (embodied  hi 
in),  held,  that  three  separate  offer 
committed  in  the  same  six  months  i 
be  joined  for  the  purposes  of  trial, 
when  joined  there  is  a  single  sentei 
but  that  there  was  nothing  in  tbe  » 
ute  .to  indicate  an  intention  to  mak 
single  continuous  offense,  and  punis 
ble  as  such,  of  what  without  it  wi 
have  been  several  distinct  off  en: 
each  complete  in  itself.  Ex  parte  H 
ry  (1887)  8  Sup.  Ct  142,  123  U.  8. ! 
31  L.  Ed.  174. 

Three  separate  offenses  commit 
within  the  same  six  calendar  moo 
may  be  joined  for  the  purpose  of  U 
and  when  joined  there  is  a  single  • 
truce,  but  the  statute  does  not  en 
a  single  continuous  offense.    Id. 

An  indictment  under  It.  S.  S  54S0  (■ 


9) 

d  herein),  may  be  framed  bo  as  to 
-  three  offenses  committed  within 
a  me  six  calendar  months,  but  the 

must  give  a  single  sentence,  and 
section  in  not  to  be  construed  a* 
ng  the  number  of  offenses  for 
1  indictments  may  be  returned 
n  the  period  of  six  calendar 
ha,  but  the  number  of  offenses 
i  may  be  joined  in  the  same  in- 
tent when  committed  within  that 
d.  De  Bara  v.  U.  S.  (1900)  90 
842,  945.  40  C.  C.  A.  194. 
S.  f  5480  (embodied  herein),  per- 
the  indictment  to  severally  charge 
ies  to  the  number  of  three  when 
litted  within  the  same  six  calen- 
juntas,  and  each  letter  thus  placed 

received  from  a  post  office  pur- 
:  to  the  fraudulent  scheme  eonsti- 

a  separate  and  distinct  offense. 
er  t.  U.  S.  (1901)  106  Fed.  906,  46 

A.  35. 

>  concluding  clause  of  It.  S.  S  5480 
odied  herein),  which  provides  that 
rosecutions  thereunder  for  uBing 
mails  to  defraud,  the  indictment 
charge  offenses  to  the  number  of 

when  committed  within  the  same 
calendar  months,  but  the  court 
upon  shall  give  a  single  sentence, 
io  relation  to  the  offense  which  is 

defined   elsewhere  in   the   section, 

relates   to  the   mode   of   procedure 

and    an    indictment    containing 

than  three  counts,  each  charging  a 
[ion  of  the  section,  is  not  for  that 
in  fatally  defective,  where  no  de- 
er or  other  objection  was  taken 
to  in  the  trial  court  and  only  a  sin- 
entence  was  given  thereon.    Walk- 

U.  S.  (1907)  152  Fed.  Ill,  81  O. 
.  329. 

e  provision  of  R.  S.  I  5480  (em- 
d  herein),  that  an  indictment  may 
te  offenses  to  the  number  of  three 
i  committed  within  the  same  six 
dar  months,  but  the  court  tbereup- 
ball  give  a  single  sentence,  does 
render  an  indictment  bad  because 
tea  not  committed  within  the  same 
alendsr  months  are  joined  therein, 
he  offenaes  in  such  case  are  sepa- 

and    distinct,    and    punishable    as 
Hall  v.  D.   a   (1907)    152  Fed. 
81  C.  C.  A.  662. 

lere  an  indictment  under  this  sec- 
For  using  the  mails  to  defraud  con- 
d  three  counts,  each  charging  the 

scheme,  but  the  sending  of  letters 
uant  thereto  to  different  persons, 
cquittal  on  two  of  the  counts  does 
invalidate  a  conviction  on  the  re- 
ing  count.  Grey  v.  U.  S.  (1909) 
Fed.  101,  96  C.  C.  A.  415. 
e  statute  limiting  the  number  of 
ts  which  may  be  joined  in  the  same 
tment  for  separate  offenses  corn- 
id  within  the  same  six  calendar 
±a  relates  merely  to  the  mode  of 
edure,  so  that  the  inclusion  of  more 

three  counts  in  the  same  indict  - 
t  does  not  vitiate  it  aa  an  entirety; 
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the  rights  of  the  defendant  ordinarily 
being  amply  safeguarded  by  directing 
the  prosecution  before  entering  on  the 
trial  to  nolle  pros,  all  the  counts  in  ex- 
cess of  three,  or  by  requiring  the  pros- 
ecutor to  elect  three  of  the  counts  on 
which  he  will  proceed  after  bis  evi- 
dence is  in,  and  then  compel  him  to 
abandon  the  others.  Etheredge  v.  U.  S. 
(1911)  186  Fed.  434,  108  C.  C.  A.  356. 

Under  Cr.  Code,  t  215.  relative  to 
use  of  mails  in  aid  of  scheme  to  de- 
fraud, number  of  counts  or  period  with- 
in which  the  separate  offenses  must 
have  been  committed  held  not  restricted 
as  under  R.  S.  5  5480  (emhodied  here- 
in). Stern  v.  V.  8.  (1915)  223  Fed. 
702.  139  C.  C.  A.  292. 

The  latter  clause  of  section  5480,  R. 
S.  (embodied  herein),  providing  that 
"the  indictment  •  •  •  may  several- 
ly charge  offenses  to  the  number  of 
three  when  committed  within  the  same 
six  calendar  months,"  is  not  a  part  of 
the  description  of  the  offense.  The  of- 
fense is  completely  defined  in  the  for- 
mer part  of  the  section,  and  this  clause 
relates  only  to  the  procedure.  U.  S.  v. 
Nye  (C.  C.  1«H0)  4  Fed.  888. 

II.  8.  1  5480  (embodied  herein),  im- 
poses no  stricter  rule  than  that  at  com- 
mon law;  and  where  an  indictment  un- 
der that  section  charges,  in  different 
counts,  the  commission  of  five  sepa- 
rate and  distinct  offenses,  the  court 
may,  in  its  discretion,  permit  the  dis- 
trict attorney  to  nolle  two  of  the  counts, 
and  proceed  upon  those  remaining.    Id. 

Under  It.  S.  i  5480  (embodied  herein), 
making  it  a  criminal  offense  to  deposit 
a  letter  in  a  post  office  for  the  purpose 
of  executing  a  scheme  to  defraud,  tbe 
provision  that  "the  indictment,  infor- 
ma  Hon,  or  complaint  may  severally 
charge  offenses  to  the  number  of  three 
when  committed  within  the  same  six 
calendar  months;  but  the  court  shall 
thereupon  give  a  single  sentence 
•  *  *  "  does  not  prevent  the  joinder 
in  one  indictment  of  counts  charging  of- 
fenses in  different  periods  of  six  months, 
nor  the  imposition  of  sentence  on  each 
of  such  eounts  in  case  of  conviction 
thereon.  U.  S.  v.  McVickar  (C.  C. 
1908)   164  Fed.  894. 

The  last  clause  of  R.  S.  }  5480  (em- 
bodied herein),  authorizing  the  joining 
of  offenses  to  the  number  of  three  in 
the  same  indictment,  means  offenses  re- 
lating to  separate  frauds,  and  is  not  a 
limitation  of  tbe  right  to  include  in  one 
indictment  any  number  of  counts  charg- 
ing different  acts  in  pursuance  of  the 
same  fraudulent  scheme.  TJ.  8.  v.  Lor- 
ing  (D.  C.  1884)  61  Fed.  881. 

The  provisions  of  B.  S.  i  5480  (em- 
bodied herein),  to  the  effect  that  the 
indictment,  etc.,  for  sending  or  receiv- 
ing letters  through  the  mail  with  in- 
tent to  defraud,  may  "severally  charge 
offenses  to  tbe  number  of  three  when 
committed  within  the  same  six  calen- 
dar mouths,"  does  not  confine  the*  gov- 
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:  to  the  prosecution  of  three 
several  acts  alone.  U.  S.  v.  Martin  (D. 
C.  1886)  28  Fed.  812. 

Each  letter  put  into  the  poet  office  in 
pursuance  of  a  scheme  to  defraud  to  be 
effected  by  the  use  of  the  mails  con- 
stitutes a  separate  and  distinct  offense; 
and  as,  by  the  express  provisions  of 
the  act  of  Congress,  but  three  offenses 
committed  within  the  same  six  cslendar 
months  can  be  joined  in  one  indictment, 
a  count  which  charges  the  defendant 
with  having  deposited  within  specified 
dates  "a  large  number  of  letters,  circu- 
lars, and  booklets,  to  wit,  500  letters, 
500  circulars,  and  600  booklets,  address- 
ed to  various  persons  whose  names  and 
addresses"  are  unknown,  is  bad.  U.  8. 
v.  Clark   (D.  C.  1903)  125  Fed.  02. 

Under  it.  S.  f  1024,  ante,  |  1090, 
counts  for  using  the  mails  to  defraud. 
In  violation  of  It.  S.  5  5480  (embodied 
herein),  and  for  conspiracy  to  commit 
such  offense  under  B.  3.  |  6440,  ante, 
|  10201,  where  based  upon  the  same 
transaction,  may  be  joined  in  one  indict- 
ment.   Id. 

Where  an  indictment  under  It.  S.  f 
5480  (embodied  herein),  permitting  the 
charging  of  offenses  to  the  number  of 
three  when  committed  within  the  same 
six  calendar  months,  contains  three 
counts,  but  it  appears  from  an  inspec- 
tion of  the  whole  indictment  that  the 
three  offenses  charged  were  not  com- 
mitted within  the  same  six  calendar 
months,  and  a  demurrer  is  overruled,  an 
announcement  by  the  prosecution  that 
it  will  not  press  for  conviction  on  cue 
first  count  cannot  relate  back  to  the  de- 
murrer, and  thereby  cure  the  error  in 
the  indictment,  but  a  nolle  pros,  on  the 
first  count  should  have  been  entered 
prior  to  the  overruling  of  the  demurrer, 
which  would  have  cured  the  defect  in 
the  indictment.  Haas  v.  U.  S.  (1902)  20 
App.  D.  C.  232. 

See,  i-  -  ■.  notes  post  as  to  "Consoli- 
dation of  indictments  for  trial"  and 
"Sentence  and   punishment." 

22.  —  Consolidation  of  Indictments 
tor  trtal.-K.  S.  i  021,  ante,  {  1547, 
provides  that  a  court  of  the  United 
States,  wbeD  causes  of  a  like  nature  or 
relative  to  tbe  same  question  are  pend- 
ing before  it,  may  "make  such  orders  or 
rules  concerning  the  proceedings  there- 
in as  may  be  conformable  to  the  usages 
of  courts  for  avoiding  unnecessary  costs 
or  delay,  •  •  *  and  may  consolidate 
such  causes  when  it  appears  reasonable 
to  do  so."  Nine  indictments  were  re- 
turned against  defendant  under  R.  S.  j 
5480  (embodied  herein),  each  contain- 
ing three  counts,  all  relating  to  the 
same  alleged  scheme  to  defraud,  but 
charging  different  mailings,  all  within 
tbe  same  six  calendar  months.  The 
record  showed  that  "by  order  of  the 
court  the  said  nine  indictments  were 
tried  together  and  at  tbe  same  time, 
and  upon  each  of  tbe  on  id  nine  in- 
dictments separate  verdicta  were  ren- 


dered," and  separate  sentences 
imposed  under  the  several  indictm 
Held,  that  the  indictment*  were 
consolidated,  which  would,  in  i 
defeat  the  implied  prohibition  ag 
joining  more  than  three  offenses  Li 
same  indictment,  and  that  the  onl 
feet  of  tbe  order  was  that  all  th 
dictments  should  be  tried  togeth* 
the  same  jury,  leaving  each  party 
the  same  material  rights  as  though 
separately.  Betts  v.  U.  S.  (1904) 
Fed.  228.  65  C.  G.  A.  452. 

It.  S.  i  5480  (embodied  herein), 
not  prohibit  a  joint  trial  as  a  m 
of  expedition  and  economy  of  sepi 
indictments  charging  in  the  aggn 
more  than  three  offenses  covert 
period  of  more  than  six  months,  * 
defendant  is  accorded  all  the  righ 
which  he  would  be  entitled  if  th 
dictments  were  tried  separately.  U 
v.  U.  S.  (1900)  143  Fed.  60,  74  I 
A.  214,  writ  of  certiorari  denied  ( 
20  Sup.  Ct.  765,  202  U.  S.  62( 
I*  Ed.  1174. 

It.  S.  !  1024,  ante,  (  1690,  autao 
tbe  consolidation  for  trial  of  ii 
ments  for  using  the  mails  to  del 
under  R.  S.  g  64S0  (embodied  hei 
notwithstanding  tbe  fact  that  sue 
dictments  charge  offenses  not  cot 
ted  within  tbe  same  six  months 
which  could  not  be  joined  in  one  it 
ment  under  the  latter  section,  at 
the  aggregate  more  than  tbe  thre 
fenses  which  may  be  so  joined.  I 
v.  U.  S.  (1907)  154  Fed.  836,  83  ' 
A.  552. 

K.  S.  S  1024,  ante, «  1690,  held  t 
thorize  the  consolidation  for  tri 
indictments  for  using  the  mails  t 
fraud  under  R.  S.  I  5480  (emb 
herein),  though  the  indictment  cat 
offenses  not  committed  within  the 
six  months  and  in  tbe  aggregate  c 
ed  more  than  three  offenses.  Em 
v.  U.  S.  (1912)  196  Fed.  317,  t 

C.  A.  137. 

Ii.  S.  i  1024,  ante,  |  1690,  authc 
the  consolidation  for  trial  of  ii 
ments  under  R.  S.  i  54S0  (emb 
herein),  charging  separate  offensi 
using  the  mails  in  carrying  out  the 
scheme  to  defraud.  Marshall  v. 
(1012)  197  Fed.  511,  117  C.  C.  i 

It  is  error  to  consolidate  two  < 
nal  prosecutions  under  B.  S.  f 
(embodied  herein),  where  the  se 
counts  of  the  indictments  present 
offenses  not  committed  within  the 
six  calendar  months,  as  such  consr 
tion  will,  under  the  statute,  put  I 
the  counts  contained  in  the  two  it 
ments  in  the  same  category  as  if 
were  separate  counts  of  one  it 
ment.     Bass  v.  U.   S.   (1902)   20 

D.  C.  232. 

See,  also,  |  1680,  snte,  and  I 
thereunder. 

23.  —  Issues,  proof,  aid  variii 
An  indictment  under  R.  S.  f  5480 
bodied  herein),  charged  that  defen 
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ig  devised  a  scheme  to  defraud 
in  persona  named,  pursuant  there- 
i  means  of  letters  sent  through  the 

induced  such  persona  to  Bend  him 
y  for  the  supposed  purpose,  in 
instance,  of  redeeming  a  ring  from 

;  that  he  obtained  such  auma  of 
y,  and  converted  the  same  to  hi* 
use,  "without  furnishing  to  any  of 
persona  any  ring  at  all  equal  in 
to  any  of  the  sums  so  sent  and 
to  him  for  the  purpose  aforeaaid." 

that  the  gist  of  the  fraud  charged 
the  obtaining  of  eucb  money  witb- 
urnisbing  to  the  persons  sending  it 
equivalent  in  value,  and  that  a 
ction  could  not  be  sustained  upon 
nee  which  showed  that  in  all  cases 
etail  price  of  tbe  ring  sent  in  re- 
was  equal  to  the  money  forwarded. 
il  v.  U.  8.  (1003)  120  Fed.  236, 
.  C.  A.  584. 

lies  considered  in  a  prosecution 
1  on  R.  S.  i  5480,  as  amended  by 
.larch  2,  1889,  i  1  (embodied  here- 
for  fraudulent  use  of  the  mails. 
>  v.  U.  S.  (1904)  132  Fed.  228,  63 

A.  452. 

ere,  in  an  indictment  for  using  tbe 
i  in  furtherance  of  a  scheme  or  ar- 
to  defraud,  the  Only  charge  of 
I  or  bad  faith  was  that  defendant 
tiaed   to   practice   mental   healing, 

received  pay  to  treat  patienta 
ii  sue  did  not  intend  to  administer 

treatment,"  the  mere  averment 
she  was  engaged  in  the  business  of 
al  healing  does  not  state  a  schema 
rtifice  to  defraud,  within  R.  S.  S 
.  as  amended  by  Act  March  2,  1889, 
(embodied  herein),  bnt  the  gist  of 
jffense  aa  charged  In  such  indict- 

is  that  she  did  not  intend,  when 
to  advertised  and  received  money, 
re  the  treatment  for  which  she  was 

and  auch  averment  must  be  prov- 
o  warrant  a  conviction.  Post  v. 
.  (1905)   135  Fed.  1,  67  C.  C.  A. 

70  L.  R.  A.  989,  reversing  judg- 

U.  S.  v.  Poat   (D.  C.  1904)   128 

950,  and  rehearing  denied   (1905) 
Fed.  1022,  67  C.  G.  A.  079,  70  L. 
.  989. 
lefendant  charged  in  tbe  indictment 

having  deviaed  a  scheme  to  de- 
1,  to  be  effected  by  means  of  tbe 

office  establishment,  in  violation 
t.    3.    f    5480    (embodied    herein), 

be  shown  to  have  devised  tbe  par- 
ir  scheme  specified  in  the  indie t- 
.  and  cannot  be  convicted  on  evl- 
?  that  ia  a*  consistent  with  a  dif- 
it  acheme,  which,  although  equally 
in    the    statute,    is    not    charged. 

v.  U.  S.  (1806)  145  Fed.  625,  76 
i.  A.  417. 

a  prosecution  for  depositing  a  let- 
n  tbe  post  office  in  execution  of  a 
ne  to  defraud  in  violation  of  I{.  S. 
80  (embodied  herein),  defendant 
ot  be  convicted  unices  the  proof  es- 
■hea  tbe  "scheme"  substantially  as 
ed  in   the   indictment.      Brown   r, 


U.  S.  (1906)  146  Fed.  219,  76  C.  C. 
A.  577. 

In  a  prosecution  for  using  tbe  poat 
office  in  furtherance  of  a  acheme  to  de- 
fraud by  menus  of  the  O-  Brokerage 
Company  and  F.  &  Co.,  held  out  as  le- 
gitimate brokerage  concerns,  when  in 
fact  they  were  mere  bucket  shopa,  a  pa- 
per prepared  for  distribution,  though 
not  sent  out,  giving  notice  that  two  of 
the  defendants  bad  retired  from  tbe 
brokerage  company  and  had  turned 
over  the  business  to  their  employes, 
with  its  entire  capitalization  of  $250,- 
000,  fortifying  them  with  a  surplus  of 
$500,000  additional,  and  soliciting  for 
them  the  continued  patronage  of  tbe 
old  firm's  customers,  was  admissible, 
though  not  covered  by  any  allegation,  in 
the  indictment,  on  proof  that  defend- 
ants knew  of  the  preparation  of  the 
statement,  and  that  it  was  prepared  to 
be  sent  out  in  furtherance  of  the  alleged 
scheme  to  defraud.  Foster  v.  U.  S. 
(1910)  178  Fed.  165,  101  C.  C.  A.  485. 

In  a  prosecution  for  using  tbe  post 
office  establishment  in  furtherance  of  a 
scheme  to  deEraud  in  the  conduct  of  a 
bucket  shop  in  the  name  of  the  "O. 
Brokerage  Company"  and  "F,  A  Co.," 
represented  to  be  legitimate  brokerage 
concerns,  evidence  that  neither  the 
brokerage  company  nor  F.  &  Co.  were 
members  of  the  New  York  Stock  Ex- 
change or  the  Chicago  Board  of  Trade 
waa  admissible,  though  there  was  no 
expreaa  allegation  thereof  In  the  indict- 
ment.   Id. 

Where  an  indictment  for  devising  a 
acheme  to  defraud,  to  be  effected 
through  the  post  office  department, 
charged  defendants  with  devising  a 
scheme  or  artifice  to  defraud,  tbe  fact 
that  it  also  added  the  worda  "in  and  by 
inducing  by  false  and  fraudulent  repre- 
sentation a  and  pretenses"  persons  to 
part  with  their  money,  did  not  limit  the 
government  to  the  common-law  of- 
fense of  obtaining  money  by  false  pre- 
tenaea.  Wilson  v.  D.  8.  (1911)  190 
Fed.  427,  111  C.  C.  A.  231. 

Proof  held  not  in  substantial  variance 
with  the  averments  of  tbe  indictment 
in  a  prosecution  under  this  section. 
Hurrison  v.  U.  S.  (1912)  200  Fed.  602, 
119  C.  C.  A.  78. 

Where  an  indictment  for  misuse  of 
the  mails  In  furtherance  of  a  scheme 
to  defraud  charged  that  certain  letters 
were  mailed  by  defendants  In  connec- 
tion with  such  alleged  scheme  and  to 
carry  it  out,  it  waa  sufficient  to  show 
that  the  letters  were  mailed  in  execu- 
tion of  tbe  scheme.  Gould  v.  U.  S. 
(1913)  209  Fed.  730,  126  C.  C.  A.  454. 

Government  held  not  bound  to  prove 
intent  to  defraud  every  one  deuling 
with  defendants.  Stern  v.  U.  8.  (1015) 
223  Fed.  7C2,  139  C.  C.  A.  292. 

An  indictment  charging  misuse  of  tbe 
mails  by  placing  letters  in  the  post  of- 
fice in  a  city  held  sustained  by  evidence 
that   tbe   letters   received    by    the   ad- 
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dresseee  bore  the  postmark  of  the  city. 
Farmer  v.  U.  S.  (1915)  223  Fed.  903, 
139  C.  C.  A.  341. 

An  indictment  alleging  that  a  dozen 
persons  entered  Into  a  scheme  to  de- 
fraud by  use  of  tbe  mails  justifies  a 
conviction  of  on);  some  of  the  persons 
as  against  the  objection  of  fatal  vari- 
ance between  the  scheme  pleaded  and 
the  scheme  proved.     Id. 

Under  indictment  foe  misuse  of  mails 
to  defraud,  by  selling  stock  falsely  rep- 
resented to  be  treasury  stock,  it  is  not 
necessary  to  go  into  details  as  to  truth 
of  statements  as  to  condition  of  tbe 
corporation.  Myers  v.  U.  S.  (1915)  223 
Fed.  919,  139  C.  C.  A.  399. 

Where  an  indictment  used  the  lan- 
guage of  a  false  financial  statement 
sent  by  accused  through  the  mails  to 
defraud,  a  subsequent  letter  correcting 
an  obvious  clerical  error  wil  be  receiv- 
ed. Bettman  v.  U.  8.  (1915)  224  Fed. 
819,   140  C.   0.   A.  265. 

An  indictment  under  It.  8.  f  5480  (em- 
bodied herein),  charged  that  defendant 
sent  circulars  through  the  mails,  stat- 
ing that  he  had  a  certain  kind  of  seed 
wheat  which  be  would  furnish  at  a  cer- 
tain price  per  bushel,  and  that,  In  ac- 
cordance with  a  previously  formed  In- 
tention to  defraud  every  one  sending 
bim  money,  be  kept  the  money  sent  by 
various  persons  to  purchase  such  wheat, 
and  sent  them  no  wlieat  whatever. 
Held  that,  in  order  to  convict,  it  must 
be  shown  that  defendant  intended  to  de- 
fraud every  person  sending  bim  money 
during  the  time  alleged.  U.  8.  v.  Sta- 
ples (D.  C.  1890)  46  Fed.  195. 

On  trial  of  physician  for  using  mails 
in  aid  of  scheme  to  defraud,  conviction 
held  warranted,  though  allegation  that 
his  representations  that  he  was  a  phy- 
sician and  specialist  were  false  was 
not  supported  b;  tbe  evidence.  II.  S. 
v.  Smith  (D.  O.  1915)  222  Fed.  165. 

24.  Plea  of  not  gullty^-A  plea  of  not 
guilty  in  a  prosecution  for  using  the 
mails  to  defraud,  in  violation  of  R.  8. 
f  5480,  as  amended  bv  Act  March  2, 
1889  (embodied  herein),  denies  the  ex- 
istence of  each  element  essential  to 
constitute    such    offense.      Smith    v.    U. 

S.  (1913)  208  Fed.  131,  125  C.  O.  A. 
353. 

23.  Evidence.— In  a  prosecution  of  an 
accused  under  R.  S.  5  5480  (embodied 
herein),  on  an  indictment  charging  him 
with  having  devised  a  scheme  to  de- 
fraud, to  be  effected  by  the  use  of  the 
post-office  establishment  of  the  United 
States,  the  question  of  a  fraudulent  in- 
tent being  the  principal  iasue.  other 
similar  business  transactions  conducted 
by  accused  a  year  prior  to  those  charg- 
ed in  the  indictment  are  not  no  remote 
in  time  that  the  court  may  not  permit 
them,  in  its  discretion,  to  be  proved. 
Packer  v.  II.  8.  (1901)  106  Fed.  906,  46 
C.  C.  A.  35. 

A     letter,     written    to    m    defendant 


:  (|  215)  (Tit. 

charged  with  having  devised  a  scb 
to  defraud,  to  be  effected  by  the  us 
the  mails,  by  a  person  claimed  to  1 
been  defrauded  by  means  of 
scheme,  after  the  transaction  on  w 
the  charge  was  based  bad  been  cli 
which  contained  a  narrative  of  the 
transaction  and  charges  of  f 
against  defendant,  but  which  was 
answered  or  acted  on  by  him,  was 
admissible  in  evidence  against  him 
ther  as  part  of  the  res  gee  tie  or  as 
plying  an  admission  on  his  part  of 
troth  of  the  statements  made  tbet 
and  its  admission  over  his  objet 
was  prejudicial  error.     Id. 

Where  a  scheme  to  defraud  was 
pendent  on  the  use  of  the  mails  fo> 
success,  and  the  evidence  showed  . 
a  wholesale  use  of  the  mails  thai 
intelligent  mind  could  reach  no  o 
conclusion  than  that  such  use  was 
tern  plated  by  tbe  persons  origins 
tbe  scheme  from  the  beginning,  the 
deuce  was  sufficient  to  establish 
the  use  of  the  mails  was  a  pares 
the  alleged  scheme,  though  no  wit 
testified  to  such  fact  directly,  and  it 
peured  that  some  of  the  commot 
lions  between  the  swindlers  and  t 
victims  were  exchanged  without  the 
of  the  mails,  Kellogg  v.  U.  S.  (1 
126  Fed.  323,  61  O.  C.  A.  229. 

In  a  prosecution  for  using  the  n 
with  intent  to  defraud,  in  violatio 
R.  8.  J  5480  (embodied  herein), 
dence  reviewed,  and  held  snfficien 
establish  that  defendants  placed 
caused  the  letters  set  forth  in  thi 
dictment  to  be  placed  in  the  rail 
post  office  alleged  in  tbe  indict  n 
Hnnley  v.  U.  a  (19031  126  Fed. 
61    G.    C.   A.   668,   granting    rehes 

(1903)  123  Fed.  849,  59  C.  C.  A. 
and    judgment    reversed    on    rehet 

(1904)  127  Fed.  929,  62  C.  C.  A. 
writ  of  certiorari  denied  (1904)  24 
Ct,  858,  194  U.  8.  634,  48  L,  Ed.  ] 

In  a  prosecution  for  using  the  r 
with  intent  to  defraud,  In  further 
of  a  scheme  devised  by  defendant 
on  alleged  turf  commissioner,  to 
large  returns  for  money  to  be  ox 
betting  on  horse  races,  the  fact 
the   scheme  was   impossible   of  ex 

O'Hara  v.  U.  8.  (1904)  129  Fed. 
64  C.  C.  A.  81. 

In  a  prosecution  for  using  the  1 
with  intent  to  defraud,  loose  sheel 
paper  containing  figures  with  refer 
tp  defendant's  business,  which  he  c 
not  identify  or  explain,  not  appe) 
to  be  either  original  records  or  ct 
thereof,  were  properly  excluded.    I 

In  a  prosecution  for  using  the  ti 
In  the  furtherance  of  a  scheme  to 
fraud,  alleged  to  have  been  devise< 
Ma;  21,  1901.  evidence  of  similar  tr 
actions  occurring  prior  to  such 
was  properly  admitted  as  showing 
nature  of  the  scheme  which  defen 
wae  engaged  in  executing  when  he  1 
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letter  to  the  person  specified  in 


Id. 


in  a  prosecution  for  use  of 
Is  in  furtherance  of  a  scheme 
iud.  in  violation  of  R.  S.  f  5480 
ied  herein),  bj  inducing  the  pub- 
urchftse  worthless  mining  stock, 
.  of  the  offense  is  fraud,  letters 
legrams  principally  written  by 
nt,  showing  that  he  exercised 
e  control  of  a  mining  company, 
ck  of  which  he  was  engaged  in 

some  of  such  letters  contain- 
«  and  fraudulent  representations 
g  n  sale  of  stock,  and  other 
□d  fraudulent  advertisements  in 
pers  and  magazines,  printed  aa 
nd  pain  '•»  at  "W0  ra,ea  **  *d" 
menta,  which  pretended  to  give  a 
ccount  of  defendant's  achieve- 
as  a  mining  expert,  and  calculat- 
leceive  the  public,  were  admisBi- 
ialliet  t.  II-  S.  (1904)  129  Fed. 
I  C.  O.  A.  201. 

ence  considered  in  a  prosecution 
on  R.  8.  |  5480,  aa  amended  by 
arch  2,  1889,  f  1  (embodied  here- 
>r  fraudulent  use  of  the  mails. 
v.  U.  8.  (1904)  132  Fed.  228,  65 
A.  452. 

the  trial  of  a  defendant  for  using 
lails  to  defraud,  where  he  was 
■d  with  haying  used  a  letter  head 
rting   to   show   tbftt   he   was   en- 

in  a   business  in  which   he  was 

fact  engaged,  for  the  purpose  of 
ing  property  on  credit,  it  WM 
to  admit  In  evidence  against  him 
ter  head  of  a  firm  having  the 
surname,  where  he  was  not  charg- 
:h  using  such  letter  heads  nor  with 
ig  any  representations  respecting 
innection  with  the  firm,  and  also 
mlt  a  list,  supposed  to  be  of  cred- 

and  unreceipted  bills  from  parties 
latned  in  the  indictment,  all  of 
i  were  found  in  defendant's  office, 
being  no  evidence  W  show  by 
i  the  list  waa  made,  nor  whether 
t  he  was  in  fact  indebted  to  any  of 
larties,  nor  how  the  transactions 
■  Booth  v.  TJ.  S.  (1905)  139  Fed. 
71  C.  C.  A.  378. 

a  prosecution  under  R.  S.  J  5480 
■odied  hereiu),  for  using  the  mails 
fraud,  averments  in  the*  indictment 
ftudulent  representations  made  by 
lefendant  by  the  use  of  the  mails, 
.  to  characterize  his  alleged  scheme 
efraud,  may  be  proved  by  the  in- 
iction  in  evidence  of  letters  or  cir- 
■s  mailed  by  defendant  other  than 
one  set  out  in  the  indictment,  and 
tfiat  purpose  a  circular  printed  and 
out  through  the  mails  by  an 
t  of  defendant  is  admissible  in  evi- 
e  where  it  is  shown  that  it  was 
ra  to  and   approved  by  defendant. 

It  contained  copies  of  letters  writ- 
by  bim,  and  that  statements  and 
eseutations  therein  made  were  bas- 
in those  made  by  him  to  the  agent. 
,ble  v.  U.  3.  (1906)  143  Fed.  772, 
i  0.  A.  30. 


Where,  on  the  trial  of  a  defendant 
for  using  the  mails  to  defraud,  a  wit- 
ness testified  that  his  father  and  him- 
self purchased  mining  stock  from  de- 
fendant through  correspondence  sent  by 
mail,  that  his  father  was  85  years  old, 
and  that  the  witness  acted  for  him  in 
the  transaction,  and  conducted  the  en- 
tire correspondence,  it  waa  not  error  to 
permit  him  to  testify  that  both  bis  fa- 
ther and  himself  were  induced  to  pur- 
chase the  stock  by  representations  made 
in  letters  received  from  defendant 
through  the  mails.    Id. 

Where  a  circular  issued  by  an  agent 
of  the  defendant  in  a  criminal  case  con- 
taining false  statements  and  represen- 
tations was  introduced  in  evidence  on 
proof  that  it  was  submitted  to  and  ap- 
proved by  defendant,  and  the  agent  tes- 
tified that  some  of  such  statements 
were  based  on  statements  made  to  him 
by  defendant,  and  that  others  were 
based  on  his  own  investigations,  ques- 
tions in  cross-examination  designed  to 
ahow  which  of  the  statements  were 
made  by  defendant  were  immaterial  and 
Irrelevant,  and  their  eicluBion  was  not 
prejudicial  error.     Id. 

A  letter  written  to  defendant  before 
the  close  of  the  transactions  charged 
in  the  indictment,  although  not  an- 
swered by  him,  was  admissible  in  evi- 
dence, where  it  was  shown  that  it  was 
part  of  a  larger  correapondence  be- 
tween the  parties,  and  taken  in  connec- 
tion with  such  correspondence  and  the 
other  evidence  tended  to  show  that  rep- 
resentations charged  in  the  indictment 
to  have  been  made  by  defendant  were 
false  and  known  by  him  to  be  so.  Id. 
Where  in  a  prosecution  for  mailing 
certain  letters  in  furtherance  of  a 
scheme  to  defraud,  it  was  chsrged  that 
the  letters  were  mailed,  one  on  De- 
cember 10,  1902,  one  on  January  13, 
1903  and  another  on  January  29,  1903. 
and  there  wbb  no  evidence  that  defend- 
ant's admissions  to  a  post  office  inspec- 
tor concerning  his  operation  of  the 
schenif  were  not  made  after  the  mail- 
ing of  the  letterB  in  question,  such  ad- 
missions were  not  erroneously  admit- 
ted as  made  prior  to  the  mailing  of  the 
letters.  Brook,  v.  It  S.  (1906)  14fl 
Fed.  223,  76  C.  C.  A.  581. 

In  a  prosecution  for  the  mailing  of 
certain  letters  in  furtherance  of  a 
scheme  to  defraud,  evidence  held  suf- 
ficient to  justify  a  finding  that  defend- 
ant mailed  or  caused  the  letters  in 
question  to  be  mailed.     Id. 

Accused  did  business  under  the  name 
"National  Securities  Company."  He 
advertised  to  invest  deposits  in  grain, 
priivisi'iiis,  and  securities,  so  aa  to 
yield  bis  customers  6  per  cent,  per 
month,  and  to  permit  thorn  to  withdraw 
their  deposits  at  their  election.  He 
sent  out  through  the  mail  laudatory 
circulars,  affidavits,  and  letters  pur- 
porting to  come  from  others,  some  of 
Which  were  entitled  "Do  you  know  ol 


(12823) 


f 


PI 


§  10385 


THE  CRIMINAL  CODE    (J  215) 


(Tit  69a 


something,  anything  better?"  "Our 
company  strong,  well  financed,  capital 
full  paid."  "Our  plan  infallible,  has 
never  lost  a  dollar.  An  assured  suc- 
cess." "Our  management  honest,  con- 
servative, intelligent,  and  experienced." 
"Our  proposition  very  profitable,  can- 
not be  excelled.  Our  profits  justify  it." 
Held,  that  such  documents  in  themselves 
constituted  evidence  of  the  existence  of 
a  scheme  to  defraud.    Id. 

Where,  in  a  prosecution  for  mailing 
certain  letters  in  furtherance  of  a 
scheme  to  defraud,  defendant's  partic- 
ipation in  securing  a  certain  false  affi- 
davit and  laudatory  letter  appeared  in 
the  stock  advertisements  of  the  busi- 
ness in  which  defendant  was  engaged, 
such  stock  advertisements  and  copies  of 
the  affidavit  and  letter  were  admissible. 
Id. 

In  a  prosecution  for  mailing  certain 
letters  in  furtherance  of  a  scheme  to 
defraud,  letters  other  than  those  count- 
ed on  in  an  indictment,  purporting  to 
have  been  written  by  the  company  op- 
erated by  defendant,  to  different  per- 
sons throughout  the  country,  and  re- 
lating to  transactions  by  the  company 
with  them,  were  admissible  to  show 
that  the  scheme  contemplated  the  use 
of  the  mails,  and  as  bearing  on  the  in- 
tent with  which  the  business  was  done, 
and  the  existence  of  a  scheme  to  de- 
fraud.   Id. 

A  verdict  finding  defendants  guilty 
on  a  charge  of  using  the  mails  in  fur- 
therance of  a  scheme  to  defraud  held 
sustained  by  the  evidence.  Klein  v.  U. 
S.  (1907)  151  Fed.  420,  80  C.  0.  A. 
650. 

On  the  trial  of  a  defendant  charged 
under  R.  S.  §  5480  (embodied  herein), 
with  using  the  mails  to  carry  out  a 
scheme  to  defraud,  letters  shown  to 
have  been  mailed  or  received  by  de- 
fendant need  not  be  effective  to  for- 
ward such  scheme  to  render  them  ad- 
missible in  evidence,  but  it  is  sufficient 
if  it  appears  therefrom  that  they  were 
intended  to  be  utilized  in  some  way  in 
connection  with  it.  Walker  v.  IT.  S. 
(1907)  152  Fed.  Ill,  81  C.  C.  A.  320. 

In  a  prosecution  under  R.  S.  §  5480 
(embodied  herein),  for  using  the  mails 
in  conducting  a  scheme  to  defraud,  it 
is  not  necessary  to  prove  a  specific 
intent  to  defraud,  where  such  intent  is 
manifest  from  the  nature  of  the  scheme 
itself.     Id. 

An  affidavit  made  to  obtain  an  at- 
tachment in  an  action  against  a  bank 
was  inadmissible  as  evidence  of  the 
insolvency  of  the  bank  in  a  criminal 
case  against  third  parties,  there  being 
no  proof  that  a  judgment  was  ever  ob- 
tained in  the  action  or  that  return  of 
nulla  bona  was  made  by  the  sheriff. 
Lemon  v.  IJ.  S.  (1908)  164  Fed.  953,  90 
C.  O.  A.  617. 

On  the  trial  of  a  defendant,  charg- 
ed with  having  devised  a  scheme  to  de- 
fraud, which   was   carried  out  by   the 
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use  of  the  mails,  consisting  of  adver- 
tising by  letters  and  circulars  aa  a 
medical  institute  and  defrauding  per- 
sons secured  thereby  for  treatment, 
where  the  government  introduced  wit- 
nesses, who  had  answered  such  adver- 
tisements and  who  testified  as  to  the 
transactions  between  them  and  defend- 
ant, the  file  wrappers  in  defendant's  of- 
fice, containing  the  correspondence  be- 
tween him  and  every  patient  secured 
for  treatment,  were  admissible  in  his 
behalf  as  part  of  the  res  gestae,  show- 
ing the  real  nature  of  the  business  done 
by  him.  Hibbard  v.  U.  S.  (1909)  172 
Fed.  66,  96  G.  G.  A.  554,  18  Ann.  Gas. 
1040. 

On  the  trial  of  a  defendant,  charged 
with  having  conducted  a  scheme  to  de- 
fraud by  the  use  of  the  mails,  evidence 
that  defendant's  predecessor  in  the 
business  had  been  indicted  for  the  same 
offense  was  competent  on  the  question 
of  intent,  if  defendant  was  shown  to 
have  had  knowledge  of  the  fact  and 
thereafter  continued  the  business. 
Grey  v.  U.  S.  (1909)  172  Fed.  101,  96 
C.  C.  A.  415. 

A  conviction  on  an  indictment  for  us- 
ing the  mails  to  defraud,  in  violation  of 
R.  S.  §  5480  (embodied  herein),  which 
charged  that  defendant  falsely  repre- 
sented to  the  persons  intended  to  be 
defrauded  by  letters  and  circulars  sent 
through  the  mail  that  she  was  conduct- 
ing a  fair,  honest,  and  bona  fide  matri- 
monial agency,  well  knowing  that  she 
was  not,  held  sustained  by  evidence 
showing  that  she  inserted  false  adver- 
tisements in  newspapers,  purporting  to 
have  been  inserted  by  a  man  or  woman 
of  wealth  who  desired  to  marry,  and 
in  reply  to  answers  received  through 
the  mail  sent  letters  and  circulars  rep- 
resenting that  she  conducted  a  matri- 
monial bureau,  and  had  many  clients  of 
wealth  of  both  sexes,  and  thereby  ob- 
tained from  persons  so  addressed  a  fee 
of  $5  each  for  membership  in  such  bu- 
reau and  to  be  introduced  to  such 
clients  of  wealth,  when  in  fact,  so  far  as 
shown,  none  were  ever  so  introduced, 
and  no  marriages  resulted,  and  defend- 
ant made  no  attempt  to  carry  out  the 
promises  made.  Glinn  v.  U.  S.  (1910) 
177  Fed.  679,  101  C.  O.  A.  305. 

In  a  prosecution  for  using  the  post 
office  establishment  in  furtherance  of 
a  scheme  to  defraud,  consisting  of  de- 
fendants' operation  of  a  bucket  shop, 
advertised  through  the  mail  to  be  a 
legitimate  brokerage  business,  evidence 
held  to  justify  an  inference  that  the 
scheme  was  fraudulent  in  its  inception 
and  execution,  and  that  the  advertising 
matter  sent  through  the  mail  was  cal- 
culated to  further  defendants'  scheme 
to  despoil  the  public.  Foster  v.  U.  S. 
(1910)  178  Fed.  165,  101  C.  C.  A.  485. 

In  a  prosecution  for  using  the  post 
office  establishment  in  furtherance  of 
a  scheme  to  defraud,  by  the  use  of  the 
business  of  a  brokerage  company,  evi- 
dence held  insufficient  to  sustain  a  con- 
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of  one  of  the  defendants,  who 
;  shown  to  have  participated  in 
jal  management  of  the  business 
ompany,  nor  to  have  had  knowl- 
the  alleged  fraudulent  scheme! 
icticei  of  those  engaged  in  its 

ment.      Id. 

prosecution  for  misuBe  of  the 
in  furtherance  of  a  scheme  to 
.  by  sale  of  worthless  mining 
■vidence  that  one  of  the  defend- 
omised  witness  that  she  should 

half  interest  in  the  profits  of 
shares  of  canceled  or  forfeited 
f  a  mining  corporation,  when  it 
lold  by  him,  that  she  was  to  pay 
;  for  the  stock,  and  when  it  wm 
5  cents  a  share  was  to  go  to  the 
ition,  and  the  witness  and  de- 
:  were  to  divide  the  balance,  and 
e  had  received  $562  as  her  share 
part  of  the  stock  that  had  been 
as  properly  admitted  as  against 
efendant  to  show  his  method  of 

with  the  stock  of  the  company. 
.  C.  S.  (1910)  182  Fed.  721,  105 
V    163,  writ  of  certiorari  denied 

31  Sup.  Ct  470,  210  U.  S.  585, 
Ed.  347. 

prosecution  for  misuse  of  the 
In  furtherance  of  a  scheme  to 
i  by  soliciting  the  sale  of  worth- 
ining  stock,  evidence  held  suffi- 
ce, show  that  letters  set  out  in 
lictment  and  alleged  to  have  been 

lailed  or  caused  to  be  mailed  by 
fendant,  who  wrote  the  same  on 
ate  of  the  postmark  appearing 
n.    Id. 

i  prosecution  for  misuse  of  the 
in  furtherance  of  a  scheme  to  de- 
by  the  sale  of  worthless  mining 
evidence  held  to  sustain  a  eon  yie- 
ld. 

i  trial  for  using  the  mails  to  de- 
it  was  error  to  admit  evidence  of 
f  the  defendant's  convictions  of 
offenses,  where  hia  character  was 
it  in  issue.  Dyar  v.  U.  S.  (1911) 
'ed.  614,  108  C.  C.  A.  478;  Reg- 
v.  Same  (1911)  186  Fed.  024,  108 
A.  488. 

i  prosecution  for  using  the  United 
i  mails  in  furtherance  of  a  scheme 
'raud,  evidence  of  defendant's  con- 
in  in  various  similar  transactions 
licb  the  mails  were  used  in  fur- 
ace  of  similar  fraudulent  schemes 
December,  1904,  nearly  to  the 
of  the  transactions  charged  In  the 

"colt  v.  TJ.  S.  (1911)  190  Fed. 
Ill  C.  C.  A.  205.  writ  of  certio- 
ienied  (1912)  32  Sup.  Ct.  527,  223 
729,  56  L.  Ed.  633. 
a  prosecution  for  wrongful  use  of 
nails  in  furtherance  of  the  scheme 
efraud  in  the  sale  of  corporate 
;  by  false  representations,  the 
s  of  the  corporation,  regularly  kept 
le  course  of  business,  are  admissi- 
>n  the  issue  of  the  financial  condi- 
of  the  corporation,  without  verifi- 
n  of  the  entries  by  employes.  In 


the  absence  of  any  contention  that  the 
books  were  not  accurately  kept.  Wil- 
son v.  U.  8.  (1911)  190  Fed.  427,  111 

C.  C.  A.  231. 

In  s.  prosecution  for  using  the  post 
office  in  furtherance  of  a  scheme  to  de- 
fraud in  the  aale  of  corporate  atock 
by  false  and  fraudulent  representatione, 
evidence  held  sufficient  to  sustain  the 
conviction  of  all  the  defendants.     Id. 

In  a  prosecution  for  using  the  mails 
to  defraud,  the  admission  of  evidence 
that  defendant  was  alao  conducting  an- 
other similar  scheme  not  mentioned  in 
the  indictments  held  error.    Marshall  t. 

D.  S.  (1912)  197  Fed.  511,  117  C.  a 
A.  65. 

Evidence  held  to  sun  tain  a  judgment 
of  conviction  for  using  the  mails  to  de- 
fraud. McKinney  v.  U.  S.  (1912)  199 
Fed.  25,  117  C.  0.  A.  403. 

On  the  trial  of  a  defendant,  charged 
under  this  section,  with  using  the  mails 
to  defraud,  held  prejudicial  error  to 
admit  in  evidence  a  letter  indicating  the 
writer's  opinion  that  in  certain  par- 
ticulars defendant's  business  was  frsud- 
ulent Harrison  y,  U.  8.  (1912)  200 
Fed.  662.  119  C.  C.  A.  78. 

Evidence  considered  in  a  prosecution 
for  use  of  the  mails  in  carrying  out  a 
scheme  to  defraud,  in  violation  of  this 
section,  and  held  inauffieient  to  justify 

In  a  prosecution  for  use  of  the  moils 
In  furtherance  of  a  scheme  to  defraud 
in  selling  certain  corporate  stock,  the 
affairs  of  a  former  corporation  being 
closely  interwoven  with  those  of  the 
company  in  question,  evidence  of  de- 
fend on  fa  relations  with  the  former 
company  wns  admissible  to  establish 
the  offense  charged,  and  it  was  not  er- 
ror to  omit  to  limit  it  to  the  question 
of  intent  Parker  v.  U.  S.  (1913)  203 
Fed.  950,  122  C.  O.  A.  252. 

In  a  prosecution  for  misuse  of  the 
mails  in  furtherance  of  a  scheme  to 
defraud  in  the  sale  of  corporate  atock, 
conversation  between  defendant  and  the 
chairman  of  the  corporation^  executive 
committee  concerning  its  earnings, 
made  sut'seouent  to  the  representations 
of  defendant,  were  Inadmissible  on  the 
issue  of  defendant's  good  faith.  Parker 
v.  I1  8-  (1913)  203  Fed.  950,  122  C. 
C.  A.  252. 

In  a  prosecution  for  misuse  of  the 
mails  in  furtherance  of  a  scheme  to 
defraud  in  the  sale  of  corporate  stock, 
the  exclusion  of  certain  documentary 
evidence  concerning  the  corp oration' a 
business  was  proper  in  the  absence  of 
a  proper  foundation  laid  therefor.  Par- 
ker v.  U.  8.  (1913)  203  Fed.  050,  122 
C.  C.  A.  252 

In  a  prosecution  for  wrongful  use  of 
the  mails  in  furtherance  of  a  scheme 
to  defraud  in  the  sale  of  corporate 
stock  by  false  representations,  the 
books  of  a  corporation  were  Admissible 
on  the  issue  of  the  truth  of  the  rep- 
resentations, though  defendant  had  no 
part  in  keeping  them.  Parker  v.  U.  S. 
{12825) 
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(1913)  203  Fed.  950,  122  C.  C.  A.  252. 
In  a  prosecution  for  use  of  the  mails 
in  furtherance  of  a  scheme  to  defraud 
in  violation  of  this  section  by  filing  al- 
leged fraudulent  claims  for  wild  animal 
bounty  in  violation  of  Pol.  Code  S.  D. 
I  3118,  certain  evidence  as  to  defend- 
ants' conduct  of  the  office  of  auditor  in 
which  the  claims  were  rejected  held  ad- 
missible to  negative  a  fraudulent  intent. 
Fall  v.  U.  S.  (1913)  209  Fed.  647,  126 
C.  C.  A.  360. 

In  a  prosecution  for  misuse  of  the 
mails  in  furtherance  of  a  scheme  to  de- 
fraud, a  letter  written  by  one  defend- 
ant to  another  during  the  time  it  was 
claimed  that  defendant  was  engaged  in 
executing  the  fraudulent  scheme,  and 
when  it  did  not  appear  that  he  was  in- 
formed that  any  prosecution  was  con- 
templated, held  admissible  as  res  gestae. 
Gould  v.  U.  8.  (1913)  209  Fed.  730, 
126  C.  C.  A.  454. 

In  a  prosecution  for  misuse  of  the 
mails  in  furtherance  of  a  scheme  to  lie 
fraud  by  the  promotion  of  a  land  and 
irrigation  company,  a  complaint,  judg. 
ment,  execution,  and  return  in  an  action 
by  a  third  person  against  the  company, 
without  any  proof  that  the  court  had 
jurisdiction,  held  inadmissible  as  bear- 
ing on  defendants'  solvency  and  their 
ability  to  perform  the  representations 
made.     Id. 

Evidence  that  defendant  deposited  in 
the  post  office  a  false  financial  state- 
ment directed  to  a  commercial  agency, 
with  knowledge  that  it  would  be  used 
as  a  basis  of  an  extension  of  credit  to 
him  (or  goods  purchased,  was  sufficient 
to  warrant  a  rinding  that  it  was  mailed 
to  execute  a  scheme  to  defraud  in  vio- 
lation of  this  section.  Scheinberg  v.  U. 
S.  (1914)  213  Fed.  757,  130  C.  C.  A. 
271,   Ann.   Cas.   1914D,   1258. 

In  a  prosecution  for  misuse  of  the 
mails  in  furtherance  of  a  scheme  to  de- 
fraud, in  violation  of  this  section,  evi- 
dence of  other  offenses  disconnected 
with  the  offense  charged,  but  tending  to 
show  defendant's  misconduct  in  busi- 
ness.  held  inadmissible.     Id. 

Evidence  held  to  show  that  accused 
took  from  post  office  letters  in  answer 
lo  an  advertisement  for  the  purpose  of 
executing  or  attempting  to  execute  a 
scheme  to  defraud,  notwithstanding  his 
lsck  of  knowledge  of  their  contents 
Goldman  v.  TJ.  -S.  (1015)  220  Fed.  57, 
135  C.  C.  A.  025,  affirming  judgment 
U.  S.  v.  Goldman  (D.  C.  1013)  207  Fed. 
1002. 

Evidence  held  to  show  that  decoy  let- 
tera,  taken  from  post  office  for  purpose 
of  executing  or  attempting  to  execute 
scheme  to  defraud,  were  written  to  de- 
tect, and  not  to  induce  the  commission 


of,   I 


Id. 


Under    indictment    charging    use    of 

mails  in  aid  of  scheme  to  defraud,  evi- 
dence as  to  falsity  of  representations 
concerning  oxypatbor  held  to  justify 
conviction,  without  evidence  that  it  was 
worthless  as  a  cure  for  diseases.  Moses 
v.  U.  S.  (1815)  221  Fed.  863,  137  C.  O. 
(12826) 


A.  433,  certiorari  denied  (1916)  35 
Ct.  792,  238  D.  S.  629,  89  L.  Ed. 
On  trial  for  using  mails  in  a: 
fraudulent  scheme  lit  connection 
sales  of  oxypathor,  evidence  as  to 
ner  in  which  defendant's  com  pan; 
business  and  made  sales  held  pro 
excluded.    Id. 

Evidence  in  support  of  an  indict 
for  using  the  mails  in  carrying  t 
scheme  to  defraud  held  sufficient  to 
tify  the  submission  of  the  case  ti 
jury.  Colburn  v.  TJ.  8.  (1916)  223 
690.  136  C.  C.  A.  136. 

On  trial  for  use  of  mails  in  ai 
scheme  to  defraud,  evidence  of  trai 
lions  similar  to  those  charged  heir 
missible  to  show  intent  to  defraud 
system  of  doing  business.  Stern  ■ 
8.  (1916)  223  Fed.  762,  139  C.  ( 
292. 

On  trial  for  use  of  mails  in  aid 
scheme  to  defraud,  evidence  of  ui 
cessful  prosecution  of  one  of  del 
anta  in  a  state  court  held  not  ao 
sible.    Id. 

Under  indictment  for  misuse  ol 
mails  in  furtherance  of  a  schem 
defraud  by  selling  books,  letters  ' 
ten  by  a  defendant  to  a  buyer  held 
missible  as  in  furtherance  of  gei 
scheme  to  defraud.  Farmer  v.  I 
(1815)  223  Fed.  903,  139  0.  O.  A. 
Under  an  indictment  for  misus 
the  mails  in  violation  of  this  see 
instances  of  similar  frauds  oomm 
prior  to  the  taking  effect  of  the  ' 
were  admissible  to  show  intent,  i 
Under  an  indictment  for  miauei 
the  mails  In  furtherance  of  a  scb 
to  defraud,  letters  passing  between 
feudants  while  carrying  out  t 
scheme   held   admissible.     Id. 

In  a  prosecution  for  sending  a  t 
financial  statement  through  the  mn; 
one  from  whom  the  defendant  expe 
to  obtain  money  for  the  corporstioi 
which  he  was  president,  evidence 
sufficient  to  warrant  a  verdict  that 
fendant  knew  of  I  he  falsity  of 
statement  Bettman  v.  TJ.  S.  (1! 
224  Fed.  819,  140  C.  C.  A.  265. 

In  a  prosecution  for  sending  thro 
the  mails  a  false  financial  staleui 
evidence  as  to  the  result  of  the  sch 
held  at  most  surplusage,  and  not 
jectiunable  ae  showing  other  offen 
Id. 

In  a  prosecution  for  using  the  m 
in  a  scheme  to  defraud,  evidence  I 
to  show  defendant's  knowledge  of 
purpose  of  a  financial  statement  wl 
was  required  by  one  from  whom 
company  desired  to  borrow  money. 

In  a  prosecution  for  using  the  m 
to  defraud,  evidence  that  loans  w< 
not  have  been  made,  had  the  falsitj 
a  financial  statement  been  known,  - 
admissible.     Id. 

On  trial  for  misuse  of  malls  in  f 
therance  of  a  scheme  to  defraud,  i 
dence  of  commitment  of  accused  to 
on   another   charge   and   bin   discha 
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nth  later  on  ball  held  admissible. 
«  v.  U.  8.  (1815)  224  Fed.  833, 
!.  C.  A.  279. 

opetent  evidence  tending  to  estab- 
he  Kuilt  of  accused  la  not  Locum- 
t  because  it  mar  tend  to  show 
of  another  offense.  Id. 
a  trial  for  the  use  of  mails  to 
ate  f mini,  evidence  held  to  sus- 
i  conviction.     Id. 

a  trial  for  using  the  mails  In  aid 
scheme  to  defraud  evidence  of  a 
ir  venture  was  properly  received 
te  question  of  fraudulent  intent 
:  v.  U.  8.  (C.  C.  A.  1916)  228  Fed. 

ere  defendant  In  request  for  credit 
ied  to  correctness  of  aocompany- 
nsncial  statements,  jury,  on  trial 
raudulent   use  of  mails,   held  jus- 

in  refusing  to  hold  defendant's 
;eeper  solely  responsible  for  false 
nenta.     Kaplan  v.  U.  8.  (O.  G.  A. 

229  Fed.  389. 
s  prosecution  for  mailing  a  letter 
intent  to  defraud,  the  jury  cannot 
nnitted  to  inspect  a  copy  of  the 

made  by  tbe  accused  in  their 
nee  for  the  purpose  of  comparing 
andwriting,  since  it  would  be  per 
ig  defendant  to  make  evidence  for 
If.  U.  8.  v.  Jones  (C.  C.  1882) 
k1.  469. 

i  prosecution  for  sending,  through 
mi),  a  letter  advertising  counter- 
loney,  an  admission  of  defendant 
ip  mailed  the  letter  is  admissible 
it  Mm.    Id. 

fact  that  one  accused  of  using 
oat- office  department  for  certain 
uient  purposes,  contrary  to  R.   8. 

0  (embodied  herein),  was  accused 
former  occasion  of  a  similar  of- 

pleaded  guilty  to  tbe  charge,  and 
lonvicted  thereof,  rosy  be  consid- 
er'the  jury  as  a  confession  on  his 
St  that  time,  tending,  with  other 
nstances  in  his  conduct,  to  show 
haracter  of  the  business  he  had 
it  time  been  establishing  and  ear- 
on,  and  had  since  carried  on.  TJ. 
Stickle  (C.  C.  1883)  15  Fed.  793. 
:re,  on  a  charge  of  using  the  post- 
department  for  certain  fraudu- 
urposes,  contrary  to  R.  8.  3  54S0 
died  herein),  evidence  ia  admit- 
howing  that  defendant  on  a  for- 
occasion  pleaded  guilty  to  the 
t   of   a    similar   offense,   tbe   jury 

1  consider  his  explanation  of  his 
is  for  pleading  guilty,  in  order 
ermine  the  weight  to  which  such 
ice  was  entitled.     Id. 

in  an   issue   of   fraudulent   intent 

ictions  at  a  previous  time  is  rel- 
,  so  far  as  it  goes  to  prove  the 
,  though  for  no  other  purpose. 
Singly,  upon  an  indictment  for  the 
f  the  mails  In  furtherance  of  a 
alent  scheme  connected  with  a 
led  "Fund   W,"   held,   that  eri- 
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dence  of  fraudulent  practices  by  the 
same  parties,  by  means  of  certain 
funds,  "H"  and  "K,"  was  admissible. 
U.  8.  v.  Flemmlng  (D.  0.  1883)  18 
Fed.  907. 

In  a  prosecution  for  mailing  a  letter 
containing  a  scheme  to  defraud,  evi- 
dence that  defendant  mailed  similar 
letters,  not  mentioned  in  the  indict- 
ment, la  admissible,  as  bearing  on  the 
intent.  TJ.  a  v.  Watson  (D.  C.  1888) 
35  Fed.  358. 

Evidence  of  the  mailing  of  similar 
tetters  not  set  forth  in  the  bill  of  in- 
dictment is  admissible  on  tbe  question 
of  Intent     Id. 

In  such  a  case  the  defendant  will  not 
be  permitted  to  give  a  test  or  exhibi- 
tion of  his  unknown  power  in  open 
court  U.  8.  v.  Ried  (D.  C.  1890)  42 
Fed.  134. 

Defendant  was  Indicted  for  using  the 
mails  in  furtherance  of  a  scheme  to  de- 
fraud, by  soliciting  money  upon  the 
representation  that  by  an  unknown 
power  he  was  able  to  answer  scaled 
letters  addressed  to  spirit  friends. 
The  government,  to  show  the  fraudu- 
lent character  of  the  defendant's  busi- 
ness, introduced  admissions  of  defend- 
ant that  the  business  was  fraudulent 
Held  not  competent  for  defendant  to 
show,  by  tbe  testimony  of  persons 
sending  him  such  letters,  that  In  par- 
ticular Instances  be  had  answered  them 
satisfactorily,  and  that  the  questions 
were  of  such  a  character  that  he  could 
not  have  answered  them  except  by 
supernatural  power.     Id. 

On  a  prosecution  for  using  tbe  mails 
to  defraud,  by  soliciting  money  on  the 
representation  that  defendant  was  able 
to  answer  sealed  letters  addressed  to 
spirit  friends,  the  belief  of  defendant 
as  to  his  capacity  or  power  to  get  an- 
swers to  Questions  contained  in  sealed 
letters  from  the  spirits  of  the  depart- 
ed is  one  of  the  questions  of  fact  bear- 
ing  upon  intent.     Id. 

Defendant's  intent  ia  to  be  determined 
by  inference  from  all  the  facts  and  cir- 
cumstances in  the  case,  including  evi- 
dence of  hia  failure  to  return  deposits 
secured  from  various  persons.  U.  S. 
v.  Finney  (D.  C.  1890)  45  Fed.  41. 

On  trial  of  an  indictment  charging 
defendant  with  using  the  mails  to  pro- 
mote a  fraudulent  scheme  to  obtain 
money  by  aubscriptions  to  bonds  pur- 
porting to  return  large  profits  on  small 
investments,  evidence  as  to  defendant's 
knowledge  and  experience  of  financial 
schemes,  and  as  to  previous  attacks 
made  on  the  honesty  of  the  acheme,  is 
material  as  bearing  on  tbe  question 
whether  or  not  defendant  was  him- 
self deceived  respecting  it.  IT.  8.  v. 
Durland   <D.  C.  1894)   65  Fed.  408. 

Where,  in  a  prosecution  for  the  use 
of  the  mails  with  intent  to  defraud, 
In  the  exercise  of  an  alleged  power  of 
mental  healing,  defendant  claimed  that 
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nhe  was  able,  by  the  mere  emanation* 
of  ber  own  mind,  to  impart  such  power 
to  another  residing  at  a  great  distance, 
and  through  a  second  peraon,  not  pres- 
ent, to  a  third  person,  also  absent, 
without  such  third  person's  knowledge, 
such  claim  being  contrary  to  well-set- 
tled and  accepted  natural  laws,  tbe  bur- 
den was  on  the  defendant  to  establish 
the  existence  of  such  power;  but  If 
it  waa  found  that  defendant  believed 
she  could  accomplish  what  was  promis- 
ed, or  there  was  any  doubt  that  she 
knew  she  could  not,  that  doubt  should 
be  considered  in  defendant'!  favor,  and 
a  verdict  of  acquittal  rendered.  U-  S. 
v.  Post  (D.  C.  1904)  128  Fed.  950, 
judgment  reversed  Post  v.  IT.  S.  (1905) 
135  Fed.  1,  67  C.  C.  A.  509,  70  L.  R. 
A.  989,  reb-aring  denied  (1905)  135 
Fed.  1022,  67  C.  C.  A.  679,  70  L.  B. 
A.  989. 

In  a  prosecution  for  using  the  mails 
in  furtherance  of  a  scheme  to  defraud, 
consisting  of  the  practice  of  an  alleged 
power  of  mental  healing,  evidence  of 
one  of  defendant's  employes  in  regard 
to  tbe  manner  of  conducting  her  busi- 
ness and  as  to  the  classes  of  cases  in 
which  treatment  was  undertaken  and 
money   received   was   admissible.     Id. 

On  the  trial  of  a  defendant  indicted, 
under  R.  S.  |  5480  (embodied  herein), 
for  using  the  mails  in  carrying  out  a 
scheme  to  defraud,  evidence  that  de- 
fendant published  advertise  me  Dta  so- 
liciting persona  who  read  them  to  write 
to  him,  and  that  when  he  received  letters 
from  such  persons  he  had  made  all 
arrangements  to  carry  on  a  systematic 
correspondence  with  them  through  the 
mails,  warrants  a  finding  that  the 
scheme  or  artifice  was  one  to  be  effect- 
ed by  means  of  the  post  office  estab- 
lishment of  the  United  States,  within 
the  meaning  of  the  statute.  U.  S.  v. 
White   (D.  C.  1906)   150  Fed.  379. 

In  a  prosecution  for  having  devised  a 
scheme  or  artifice  to  defraud,  to  be  ef- 
fected by  means  of  the  post  office  es- 
tablishment of  tbe  United  States,  in 
violation  of  It.  S.  $  5480  (embodied 
herein),  evidence  that  defendant  know- 
ingly deposited  in  or  aent  through  the 
mails  letters,  papers,  and  writings,  oth- 
er than  those  described  in  the  indict- 
ment, to  other  persona  for  tbe  purpose 
of  carrying  out  the  alleged  scheme, 
was  admissible  solely  as  bearing  on  de- 
fendant's intent  and  purpose  in  bis 
transactions  charged  in  the  indictment. 
V.  S.  v.  Dexter  (D.  C.  1907)  154  Fed. 
800. 

The  evidence,  on  the  trial  of  a  prose- 
cution for  using  the  mails  for  carrying 
out  a  scheme  to  defraud,  while  con- 
flicting, held  sufficient  to  sustain  a  ver- 
dict of  guilty  and  such  as  not  to  jus- 
tify the  court  in  awarding  a  new  trial. 
U.  8.  v.  Conrad  (D.  C.  1907)  156  Fed. 

24a 

In  a  prosecution  under  R.  S.  5  5480 
(embodied  herein),  it  is  error  to  allow 


a  witness  for  the  prosecution,  whon 
Is  claimed  the  defendant  defrauded, 
answer  question*  about  her  father's  : 
her  financial  condition;  the  queatior 
whether  the  witness  was  in  sucl 
condition,  through  poverty  or  fan 
distress,  as  would  render  her  easily 
ceived,  having  no  relevancy.  Bast 
U.  S.  (1902)  20  App.  D.  C.  232. 

Where,  in  a  prosecution  under  R 
I  5480  (embodied  herein),  making  i 
penal  offense  to  defraud  by  means 
the  postal  service,  the  governm 
seeks  to  show  that  defendant  frau 
lently  offered  to  provide  places  for 
employed  teachers,  questions  propou 
ed  to  a  former  employe  of  the  defe 
ant,  whose  duty  it  was  to  send  out 
tices  of  vacancies,  as  to  the  purp 
for  which  they  were  sent  oat  by 
fendant'a  agency,  and  whether,  in  sc 
ing  them  out,  she  ever  knowingly  □ 
represented  facts,  or  without  ha\ 
before  ber  information  as  to  the  ex 
ence  of  such  vacancies,  are  compel 
as  reflecting  on  tbe  defendant's  in! 
in  the  conduct  of  his  business.  Basi 
U.  S.  (1902)  20  App.  D.  C.  232. 

Where,  in  a  prosecution  under  R. 
|  5480  (embodied  herein),  making  ) 
penal  offense  to  defraud  by  means 
the  postal  service,  tbe  governm 
seeks  to  show  that  the  defendant  fra 
ulently  offered  to  provide  place* 
unemployed  teachers,  it  is  error 
tbe  trial  court  to  permit  witnesses 
the  prosecution,  who  bad  received  fi 
the  defendant  notices  of  the  exiate 
of  vacancies  in  certain  schools,  to  p 
duce  and  read  in  evidence  replies 
lettera  which  they  had  written  to  s 
schools  in  reference  to  the  alleged 
cancies,  in  tbe  absence  of  any  attei 
to  show  the  genuineness  of  the  ba 
writing  of  or  signatures  to  such  repl 
Rasa  t.  D.  S.  (1002)  20  App,  D. 
232. 

In  a  prosecution,  under  R-  S.  }■  5 
(embodied  herein),  making  it  a  pe 
offense  to  defraud  by  means  of 
postal  service,  it  is  error  for  the  t 
court  to  permit  one  of  the  witnes 
for  the  prosecution  to  be  asked  whe 
er  she  knew  anything  about  a  la 
quantity  of  mail  that  was  carried  d< 
to  South  Carolina,  or  down  to  a  hi 
to  be  mailed  in  South  Carolina, 
though  tbe  fact  sought  to  be  sbo 
might  have  been  a  good  ground  for 
other  indictment  in  South  Caroli 
the  charge  of  a  crime  committed 
another  jurisdiction  having  no  ma 
riality  In  a  prosecution  for  anot 
Crime  in  this  jurisdiction.  Bass  v. 
S.  (1002)  20  App.  D.  C.  232. 

In  a  criminal  prosecution,  under 
S.  |  54SO  (embodied  herein),  wber 
the  defendant  is  charged  with  attem 
ing  to  defraud  in  the  organization  i 
manipulation  of  associations  to  p 
vide  places  for  unemployed  teachers 
is  not  error  for  the  trial  court  to  p 
mit  a  witness  for  the  prosecution,  v 
wss  the  secretary  of  one  of  such  ini 
tutiona,   of    which   the   defendant   * 
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proprietor,  to  answer  the  question, 
m  what  sources  were  most  of 
vacancies  procured?"  where  the 
t  is  to  show  that  newspaper  clip- 
,  do  matter  how  old,  were  used 
ie  defendant  ns  one  of  the  sources 
kich  he  waa  to  provide  informa- 
to  those  who  had  joined  one  of 
Dstitutions.  Baaa  v.  U.  8.  (1002) 
pp.  D.  C.  232. 

Trial. — An  indictment  tor  the 
nl  en  t    use    of   the   mails   charged 

defendant  deposited  in  the  post 
a  large  number  of  letters  ad' 
ed  to  J.  and  various  other  un- 
n  persons.  The  court  refused  his 
tat  to  instruct  the  jury  that  the 
•ill  sir  act  charged  against  defend - 
fas  the  mailing  of  the  letters  ad- 
ed  to  J.,  that  they  should  acquit 
f  he  did  not  mail  it,  and  that  they 
only  consider  evidence  of  the 
ig  and   mailing   similar   letters   to 

persons  in  determining  the  intent 
fendant.  Held,  that  the  error,  if 
was  not  available;  no  motion  to 
i,    to   elect,    or   in   arrest    having 

made,  or  bill  of  particulars  ask- 
r.  Tingle  v.  U.  8.  (1898)  87  Fed. 
30  C.  C.  A.  666. 

a  prosecution  of  a  defendant  nn- 
t.  S.  |  5480  (embodied  herein),  on 
dictment  charging  him  with  hav- 
fviserl  a  scheme  to  defraud,  to  be 
ed  by  the  use  of  the  post-office 
lishment  of  the  United  States, 
•  the  government  Introduced  evi- 
,  in  support  of  the  specific  charg- 
ide,  showing  that  defendant  under 
iBH  med  name  deposited  in  a  post 
circulars  addressed  to  the  persons 
A  in  the  indictment,  who  were 
gers  to  him.  soliciting  remittances 

used  by  him  in  stock  speculations 
count  of  such  persons,  which  cir- 
i  contained  on  their  face  persua- 
evidence  of  a  scheme  to  defraud 
that  defendant  received  through 
>ost   office   remit  lances   of   money 

such  persons,  which  he  an  Imp- 
ly   reported     to    them    as    having 

lost  in  such  speculations,  auch 
ice  was  sufficient  to  warrant  the 
ission  of  the  case  to  the  jury. 
>r  v.  U.  S.   (1901)   106  Fed.  908, 

C.  A.  35. 

a  prosecution  for  using  the  mails 
intent  to  defraud  by  meai>s  of  a 

offering  to  sell  counterfeit  mon- 
rideuce  of  the  mailing  of  the  let- 
a  which  an  answer  was  asked  to 
dressed  to  s  person  whose  name 
'or med  from  the  maiden  name  of 
dent's  wife,  and  that  letters  thus 
ised  were  opened  by  defendant, 
noney  taken  therefrom  and  con- 
1  to  his  own  use,  was  sufficient 
itify  submission  of  the  case  to  the 
Milby  v.  U.  S-  (1903)   120  Fed. 

C.  C.  A.  21. 

a  prosecution  for  fraudulent   use 

!  mails,  an  instruction  that  if  the 

addressed  to  C.  &.  Co.  was  found 

on  his  desk,  on  or  nbnut  the  day 
i  date.  In   the   place   in   which  it 


was  the  custom  of  the  clerks  of  the 
company  to  place  letters  that  had  come 
by  mail  for  C.'s  consideration,  and  the 
.  letter  was  written  by  defendant  on 
the  day  of  its  date,  and  related  to  a 
scheme  to  defraud,  charged  in  the  In- 
dictment which  had  been  formed  by 
one  of  the  defendants,  the  jury  would 
be  authorized  to  assume  that  the  let- 
ter was  placed  or  caused  to  be  placed 
in  the  post  office  by  defendants,  or 
one  of  them,  "unless  there  be  other 
circumstances    or    evidence    which    re- 

ous,  ss  placing  on  the  defendant  the 
burden  of  rebutting  the  inferences  aris- 
ing from  the  evidence  of  guilt.  Mel- 
ton v.  U.  8.  (1903)  120  Fed.  504,  67 
C.  C.  A.  134. 

An  indictment  under  R.  S.  I  5480,  as 
amended  by  Act  March  2,  1880,  $  1 
(embodied  herein),  charged  the  defend- 
ants with  having  devised  a  scheme  to 
defraud,  which  they  carried  out  by 
sending  circulars  through  the  mails,  in- 
tended to  cause  persons  receiving  the 
same  to  believe  that  if  they  would  sell 
certain  pieces  of  jewelry  for  defend- 
ants, and  remit  therefor  tbe  sum  of  $2, 
they  would  receive  from  defendants, 
free,  three  certain  described  articles, 
whereas  In  fact  defendanta  did  not  in- 
tend to  give,  and  did  not  give,  one  of 
said  articles  and  the  other  articlea 
sent  by  them  were  not  as  represented, 
but  were  practically  worthless.  Held, 
that  the  gist  of  the  scheme  charged 
wss  to  cause  persons  receiving  the  cir- 
culars to  believe  therefrom  that  the 
three  articles  named  would  be  sent  on 
receipt  of  $2,  and  that  it  was  error  to 
charge  the  jury  that  although  they 
should  find  that  the  circulars,  reason- 
ably construed,  only  promised  the  two 
articles  actually  sent,  yet  they  might 
find  defendants  guilty  if  such  articles 
were  so  much  different  in  description 
and  quality  from  those  named  in  tbe 
circulars  as  to  amount  to  a  fraud. 
Flachskamm  v.  TJ.  S.  (1904)  127  Fed. 
074,  62  C.  C.  A.  400. 

Instructions  considered  in  a  prose- 
cution baaed  on  It.  8.  (  5430,  as  amend- 
ed by  Act  March  2,  1889.  |  1  (embodied 
herein),  for  fraudulent  use  of  the  mails. 
Retta  v.  U.  S.  (1904)  132  Fed.  228, 
65  C.  C.  A.  452. 

That  a  number  of  indictments  agninst 
the  same  defendant  under  It.  8.  i  5480 
(embodied  herein),  for  using  the  mails 
to  defraud,  are  by  order  of  tbe  court 
tried  together  to  the  same  jury,  does 
not  affect  the  right  under  B.  8.  f  819, 
ante,  §  1204,  to  three  peremptory  chal- 
lenges for  each  indictmet.     Id. 

The  burden  of  proof  in  a  criminal 
case  is  never  upon  the  accused  to  prove 
Innocence,  or  to  disprove  evidence  of- 
fered to  establish  crime.  In  a  prose- 
cution for  the  use  of  the  mails  to  car- 
ry out  a  scheme  to  defraud  in  the  prac- 
tice of  mental  healing,  it  being  charged 
In  the  indictment  that  the  defendant's 
promisee  to  heal  were  Impossible  of 
performance,  and  evidence  having  been 


THB  CRIMINAL  CODE    (|  210) 


(Tit.- 


received  on  both  tides  of  that  issue,  it 
was  error  to  instruct  the  jury  that  the 
burden  rested  on  the  defendant  to 
prove  to  their  satisfaction  that  she 
possessed  such  power.  Post  v.  V.  S. 
(1905)  135  Fed.  1,  67  C.  C.  A.  569,  70 
L.  R,  A.  989,  reversing  judgment  U.  S. 
v.  Post  (D.  C.  1904)  128  Fed.  950,  and 
rehearing  denied  (1905)  135  Fed.  1022, 
67  C.  C.  A.  679,  70  L.  R.  A.  989. 

In  a  prosecution  for  mailing  certain 
letters  in  execution  of  a  scheme  to  de- 
fraud, in  violation  of  R.  S.  |  5480  (em- 
bodied herein),  the  court  properly 
charged,  that  defendant  could  not  be 
convicted  for  devising  the  scheme  alone, 
but  that  the  gravamen  of  the  offense 
rested  in  the  mailing  of  the  letters  al- 
leged in  the  indictment,  and  that  in 
order  to  convict  the  jury  must  find  tbat 
defendant  placed  or  caused  the  letters 
to  be  placed  in  the  post  office,  as  al- 
leged. Brooks  v.  U.  S.  (1906)  146 
Fed.  223,  76  C.  C.  A.  681. 

Instructions  requested  by  defendants 
on  trial  for  a  fraudulent  use  of  the 
mails  considered,  and  held  properly  re- 
fused. Lemon  v.  U.  S.  (1908)  164 
Fed.  953.  90  C.  C.  A.  617. 

In  a  prosecution  for  using  the  mails 
in  a  scheme  to  defraud  in  violation  of 
R.  S.  {  5480  (embodied  herein),  there 
Is  no  bard  and  fast  rule  requiring  con- 
cert of  action  between  two  defendants 
to  be  first  shown  before  evidence  of 
acts  of  one  can  be  admitted  against  the 
other,  but  the  order  of  evidence  is 
within  the  court's  discretion,  and  it  is 
sufficient  if  the  jury,  before  consider- 
ing such  evidence,  are  satisfied  either 
by  direct  evidence,  or  proof  of  facts 
and  circumstances  from  which  it  may 
be  reasonably  inferred,  such  concert 
existed,  and  defendants  were  conduct- 
ing a  joint  scheme.  Doyle  t.  U.  8. 
(1909)  169  Fed.  625.  95  C.  C.  A.  153. 

Under  R.  S.  {  5480  (embodied  here- 
in), making  it  a  crime  to  devise  a 
scheme  to  defraud,  to  be  carried  out, 
and  which  is,  or  is  attempted  to  be, 
carried  out,  bv  the  use  of  the  mails,  the 
intent  to  defraud  is  an  essential  ele- 
ment of  the  offense,  to  be  determined 
by  the  jury  as  a  question  of  fact  from 
all  of  the  evidence;  and  an  instruc- 
tion in  such  a  case  that  "the  law  pre- 
sumes that  every  man  intends  the  nat- 
ural, legitimate,  and  necessary  conse- 
quences of  his  acts,"  is  erroneous,  as 
tending  to  mislead  the  jury  into  the 
supposition  that,  if  the  scheme  in  its 
operation  resulted  in  defrauding  per- 
sons, the  law  raises  a  conclusive  pre- 
sumption of  an  intent  to  defraud,  llib- 
bard  v.  U.  8.  (1909)  172  Fed.  66,  96 
C.  C.  A.  554.  18  Ann.  Cas.  1040. 

In  a  prosecution  under  R.  8.  5  5480 
(embodied  herein),  for  using  the  mails 
to  defraud,  if  a  defense  that  defendant 
honestly  believed  that  the  representa- 
tions made  in  the  letters  or  circulars 
which  he  is  charged  with  having  sent 
through  the  mails  were  true,  and  that 
he  had  no  actual  intent  to  defraud,  is 
made,  it  Is  for  the  determination  of  the 


jury.    Rudd  v.  D.  S.  (1909)  113  1 
912,  97  C.  C.  A.  462. 

Where  defendants  were  indicted 
misuse  of  the  mails  in  furtherance 
a  scheme  to  defraud  by  the  sale  of 
tain  mining  stock,  and  the  indicti 
set  out  certain  letters  alleged  to  1 
been  written  and  mailed  by  defen> 
pursuant  to  such  scheme,  whether 
letters  tended  to  connect  the  defen 
with  the  scheme  as  alleged,  or  ■ 
mailed  in  execution  or  attempted 
cution  thereof,  was  for  the  jury,  f 
v.  U.  8.  (1910)  182  Fed.  721,  105  C 
A.  163,  writ  of  certiorari  denied  (11 
31  Sup.  Ct.  470,  219  D.  8.  586,  S 
Ed.  347. 

In  a  prosecution  for  misuse  of 
mails  in  furtherance  of  a  schemi 
defraud  by  the  sale  of  worthless  i 
ing  stock,  evidence  held  to  require 
mission  of  the  case  to  the  jury  a 
each  of  the  defendants.    Id. 

In  a  prosecution  under  R.  S.  I  . 
(embodied  herein),  for  using  the  c 
to  effect  a  scheme  to  defraud,  insl 
tions  are  erroneous  which  permit  s 
viction  on  a  finding  of  any  stated  g 
of  facts,  from  which  a  purpose  to 
fraud  is  omitted.  Mark  man  v.  [ 
(1911)  186  Fed.  965,  109  C.  C.  A 

Instructions  approved  in  a  proi 
tion  for  using  the  mails  to  defi 
McCarthy  v.  U.  8.  (1911)  187  Fed. 
110  C.  C.  A.  647. 

One  indicted  for  a  violation  of 
section  is  indicted  for  a  misderoei 
and  his  rights  of  challenge  must  Ik 
ter mined  according  to  law  gover 
misdemeanor  trials.  Khans  v.  t 
(19111  192  Fed.  603.  113  C.  C.  A. 

The  question  of  the  good  faith 
defendant,  charged  with  using  the  I 
to  defraud  in  violation  of  this  sei 
in  making  offers  to  return  the  pro 
articles  sold  if  customers  were  diss 
fled,  held  one  for  the  jury  under  al 
evidence.  Harrison  v.  U.  8.  (1912) 
Fed.  662,  119  C.  G.  A.  7a 

In  a  prosecution  for  using  the  i 
in  furtherance  of  a  scheme  to  def 
in  advertising  a  cure  for  morpbi 
which  in  itself  contained  morphia 
was  error  to  refuse  to  charge  thai 
fraud  consisted,  not  in  the  employi 
of  the  morphine  in  the  treatment, 
in  the  representation  tbat  the  med 
in  itself  was  curative  of  tbe  b 
Bruce  v.  U.  8.  (1912)  202  Fed.  98, 
C.  C.  A.  370. 

In  a  prosecution  for  misuse  of 
mails  in  furtherance  of  a  scheme  U 
fraud  in  the  sale  of  a  substance 
taining  morphine  for  the  cure  of 
morphine  habit,  defendants  held  enf 
to  instructions  that  purchasers 
not  deceived  as  to  the  substance 
taining  morphine,  and  that  defenc 
could  not  be  convicted  on  the  opini< 
medical  men  that  it  was  not  cum 


Id. 

mails  in  furtherance  of  a  scheme  tt 
fraud  In  tbe  sals  of  stock  of  a  cc 
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on  bj  misrepresentations,  evidence 
sufficient  to  juatifj  a  submission  of 
case  to  the  jury  as  against  defend- 
P.  Parker  v.  U.S.  (1913)  203  Fed. 
122  C.  a  A.  262. 
.  a  prosecution  for  using  the  nails 
efraud,  in  violation  of  R.  S;  !  6480, 
mended  by  Act  March  2,1389  (em- 
ed  herein ) ,  it  is  error  to  charge  t ho 
to  convict  if  tbej  find  that  defend- 
devised  a  scheme  to  defraud,  and  in 
Ting  out  such  scheme  deposited  or 
rived  a  letter,  without  also  charging 
.  he  must  have  intended  to  effectu- 
al* scheme  by  correspondence 
■ugh  the  post  office.     Smith  v.  U. 

1913)  208  Fed.  131,  125  C.  G  A. 

'here  the  court,  in  a  prosecution  for 
%  the  mails  in  furtherance  of  a 
me  to  defraud,  in  several  instrue- 
s  required  that  defendant  must  have 
vn  that  his  representations  nude 
nigh  the  mails  were  false,  such  in- 
ctions  sufficiently  covered  a  request- 
■harge  that  an  honest  belief  on  his 
:  that  his  statements  were  true 
Id  constitute  a  defense.  Mackenzie 
I.  S.  (1913)  209  Fed.  289,  126  C. 
L215. 

a  prosecution  for  using  the  mails 
ie  execution  of  a  fraudulent  scheme 
the  sale  of  corporate  stock,  a  charge 

erroneous  as  eliminating  the  de- 
e  offered  that  the  promoters  of  the 
>oration  had  no  intent  to  defraud, 
acted  In  good  faitb.     Sandals  v.  U. 

1914)  213  Fed.  669,  130  G.  0.  A. 

charge  criticising  the  acta  of  the 
dors  of  the  corporation,  who  were 
on  trial,  held  erroneous  as  restrict- 
the  Jury  in  judging  the  good  faith 
he  defendants,  who  were  the  pro- 
ers  of  the  corporation.  Id. 
.  a  prosecution  for  misuse  of  the 
is  in  furtherance  of  a  scheme  to  de- 
id,  an  instruction  held  not  erroneous 
aisleading  the  jury  to  believe  that  it 

only  necessary  that  the  government 
Ud  prove  that  accused  used  the 
s  with  a  hope  that  an  opportunity 

fraud  would  be  afforded  him. 
rles  v.  U.  S.   (1914)  213  Fed,  707, 

C.  C.  A.  221,  Ann.  Cas.  1914D, 
L 

i  instruction,  in  a  prosecution  for 
iBe  of  the  mails  in  furtherance  of  a 
me  to  defraud,  that  the  jury  might 
r  a  previous  design  to  defraud  from 
tt  of  the  fraud,  held  not  objection- 
.  Id. 
atement   in   charge   that   witnesses 

testified  that  oiypathor.  in  connec- 

witb  which  scheme  to  defraud  was 
rged,  could  not  as  "matter  of  fact" 
te  the  effects  claimed  for  it.  held 
error.  Moses  v.  U.  S.  (1916)  221 
.  863,  137  C.  C.  A.  433,  certiorari 
ed  (1915)  35  Sup.  Gt  792,  238  TJ. 
29,  59  L.  Ed.  1497. 
ifusal  of  instructions  requested  on 
I  of  defendants  charged  with  using 
mails  in  furtherance  of  a  scheme  to 


defraud  held  proper.  Colburn  v.  TJ.  S. 
(1915)  223  Fed.  590,  139  C.  C.  A.  136. 

The  question  ot  the  guilt  or  innocence 
of  defendants,  charged  with  using  the 
mails  in  furtherance  of  a  scheme  to  de- 
fraud, held  properly  submitted 'to  the 
jury  and  by  proper  instructions.  Belden 
v.  U.  S.  (1915)  223  Fed.  726,  139  C.  C. 
A.  266. 

Where  an  indictment  sufficiently 
charges  the  joint  participation  of  two 
or  more  in  using  the  mails  in  the  ex- 
ecution of  a  scheme  to  defraud,  it  i» 
not  error  to  deny  the  defendant  sep- 
arate trials.    Id. 

On  trial  for  use  of  mails  in  aid  of 
scheme  to  defraud,  in  connection  with 
property  listed  with  defendants  for  sale, 
sale  made  after  their  arrest  held  for  the 
jury's  consideration.  Stern  v.  U.  S. 
(1915)  223  Fed.  762,  139  C.  C.  A.  292. 

Accused,  charged  with  using  mails  to 
promote  frauds,  in  violation  of  this  sec- 
tion, held  to  waive  by  acquiescence  any 
right  to  ask  for  the  retnjn  of  papers  re- 
moved by  post  office  Inspectors.  Farm- 
er v.  D.  S.  (1915)  223  Fed.  903,  139  C. 
C.  A.  341. 

In  a  prosecution  for  using  the  mails 
to  defraud,  an  instruction  that  there 
was  evidence  that  defendant  knew  the 
financial  statement  sent  was  false  held 
not  erroneous,  in  view  of  instructions 
prohibiting  conviction  without  a  finding 
of  defendant's  actual  knowledge  of  the 
faUity.  Bettman  v.  U.  S.  (1915)  224 
Fed.  819,  140  C.  C.  A.  265. 

On  trial  for  misuse  of  mails  in  fur- 
therance of  a  scheme  to  defraud,  an  in- 
struction held  not  erroneous.  Tucker 
U.   S.   (1916)  224  Fed.  833,  140  C. 


C.  A 


279. 


The  fact  that  defendant  received  let- 
ters in  answer  to  sn  advertisement,  and 
the  fact  that  the  letter  inclosing  the  ad- 
vertisement to  the  newspaper  in  which 
it  was  published  was  in  the  defendant's 
handwriting,  warranted  the  court  in 
charging,  under  the  circumstances  of 
this  case,  that  such  facts  were  evidence 
that  defendant  mailed  such  letter  and 
advertisement.  Brand  v.  TJ.  S.  (C,  C. 
1880)  4  Fed.  394. 

In  determining  the  intention  of  the 
accused  charged  with  using  the  mails 
to  defraud,  it  is  proper  for  the  jury  to 
consider  all  the  facts  and  circumstances 
in  evidence,  the  nature  and  quality  of 
his  advertisements  and  circulars,  and 
the  statements  and  representations 
therein  contained,  their  truth  or  falsity 
In  different  particulars,  whether  he  fill- 
ed orders  for  goods  or  not,  and  the 
equality  of  such  orders,  and  his  con- 
duct in  the  premises  generally,  TJ.  S. 
v.  Stickle  (C.  C.  1883)  15  Fed.  798, 

The  second  count  of  the  indictment 
charged  that  defendant,  in  furtherance 
of  a  scheme  to  defraud  the  public,  sent 
circulars  through  the  mails,  stating 
that  he  had  blueberry  plants  to  sell, 
and  that  he  intended  giving  no  plants 
ot  any  value  for  the  money  received. 
The  evidence  tended  to  show  that  de- 
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fendant  shipped  wild  huckleberry 
plants,  which  he  gathered  in  the  woods, 
while  bii  advertisement  described  what 
would  be  understood  as  a  cultivated 
plant,  and  conveyed  the  idea  that  he 
was  engaged  in  its  culture.  It  also 
appeared  that  many  of  the  plants  bad 
been  set  out  by  purchasers,  but  failed 
to  live.  Held,  that  the  jury  should 
consider  whether  it  was  represented 
by  the  circular  that  defendant  bad  a 
place  where  he  grew  the  plants,  or  had 
the  means  of  procuring  them,  or 
whether  it  was  implied  that  they  were 
wild  plants,  or  were  such  as  were  rais- 
ed by  people  in  the  business.  U.  8.  v. 
Staples   (D.  C.  1800)   43  Fed.  190. 

Id  a  prosecution  for  the  uae  of  the 
mails  with  intent  to  defraud  in  the  use 
of  an  alleged  power  of  mental  healing, 
defendant's  fraudulent  intent  is  a  ques- 
tion of  mental  condition  not  provable 
as  an  ordinary  fact,  but  is  to  be  found 
by  the  jury  from  the  attendant  and 
surrounding  circumstances.  U.  8.  ». 
Post  (D.  C.  ItfcM)  128  Fed.  950.  judg- 
ment reversed  Post  v.  U.  S.  (1905) 
135  Fed.  1,  07  C.  C.  A.  609,  70  L.  R. 
A.  989,  rehearing  denied  (1905)  135 
Fed.  1022,  07  C.  C.  A.  678,  70  L.  R.  A. 
989. 

Where,  in  a  prosecution  for  fraudu- 
lent use  of  tbe  mails  in  furtherance  of 
a  scheme  to  defraud  by  mental  healing, 
certain  witnesses  testified  that  they 
were  treated  for  diseases  and  helped 
by  defendant  through  emanations  of 
her  mind,  while  they  were  totally  ig- 
norant of  defendant's  acts  and  doings, 
auch  phenomena  being  contrary  to  na- 
ture and  not  explainable  under  any 
natural  principle  or  known  laws,  this 
evidence  might  be  rejected  by  the  jury, 
though   uncontradicted.      Id. 

On  the  trial  of  a  defendant  charged, 
under  R.  S.  g  5480  (embodied  herein), 
with  using  tbe  mails  to  effect  a  scheme 
or  artifice  to  defraud,  where  it  la 
shown  that  defendant  published  adver- 
tise men ts  and  Bent  out  circulars  and 
letters  offering  to  impart  to  persons 
communicating  with  him,  in  return  for 
money  sent  him,  instructions  aa  to 
how  they  could  acquire  occult  and  su- 
pernatural powers,  the  question  for  the 
jury  to  determine  is,  not  whether  or 
not  it  was  possible  for  him  to  impart 
such  Information,  but  whether  he  hon- 
estly and  in  good  faith  intended  to  do 
ao,  and  upon  such  determination  the 
question  whether  he  believed  himself 
able  to  do  so  is  material.  TJ.  S.  v. 
White   (D.  C.   1906)   150  Fed.  379. 

See  note  ante  as,  to  "Consolidation 
of  indictments  for  trial." 

27.  Sentence  and  punishment.— A 
single  sentence  on  conviction  under 
several  indictments  for  several  offens- 
es committed  within  the  ssme  sit 
months,  on  a  prosecution  under  R.  3. 
f  5180  (embodied  herein),  for  fraud- 
ulent use  of  the  mails,  need  not  be 
limited  to  the  sentence  prescribed  for 
one  offense  by  that  section,  since  the 
(12832) 


provisions  which  authorise  the  join 
of  three  offenses  in  one  indictment, 
the  imposition  of  a  stogie  sente 
therefor,  do  not  bave  the  effect 
making  all  tbe  offenses  commit 
within  six  months  amount  to  a  sit 
continuing  offense.  Ei  parte  De  li 
(1900)  21  Sup.  CL  110,  112,  178  II 
310,  45  L.  Ed.  207. 

R.  S.  |  5480  (embodied  herein),  i 
vide  a  that  tbe  indictment,  in  format 
or  complaint  in  a  prosecution  for 
Ing  the  post  office  for  a  scheme  to 
fraud  may  severally  charge  three 
fen  se  b  when  committed  within 
montha,  snd  requires  a  single  eenti 
to  be  given  in  such  case.  Held,  i 
tbe  consolidation  of  eight  indictm. 
charging  separate  offenses  did  not, 
der  this  provision,  in  effect  make 
one  case  and  one  indictment,  so 
the  court  could  pronounce  but 
sentence  upon  a  conviction  in  the  < 
aolidated  cases.  Howard  v.  II. 
(1896)  75  Fed.  986,  21  O.  C.  A.  58( 
L.  R.  A.  509. 

Nor  does  such  provision  require 
there  shall  be  but  one  punishment 
all  the  offenses  of  this  character  i 
mitted  by  a  person  within  aix  mot 
Id. 

An  Indictment  under  B.  S.  (  ! 
(embodied  herein),  may  be  frame. 
as  to  cover  three  offenses  commi 
within  the  same  six  calendar  moi 
but  the  court  must  give  a  single 
tence,  snd  this  section  is  not  to  be 
atrued  as  limiting  the  number  of 
fenses  for  which  indictments  ma; 
returned  within  the  period  of  six 
endsr  months,  but  the  number  of 
fenses  which  may  be  joined  in 
same  indictment  when  committed  v 
In  that  period.  De  Bara  v.  U 
(1900)  99  Fed.  942,  945,  40  C.  C 
19*. 

The  consolidation  of  three  in 
ments,  each  charging  a  separate 
fenae  of  using  the  mails  to  defrsut 
committed  in  the  same  aix  mm 
does  not  on  conviction  of  all  the 
fenses,  prevent  a  sentence  for  esc 
them,  under  R.  S.  j  5480  (emlx 
herein),  providing  that  an  indict 
may  charge  three  such  offenses  ■ 
mitted  in  tbe  same  six  months,  bui 
court  thereon  shall  give  a  single 
tence.  Hanley  v.  U.  S.  (1903) 
Fed.  944.  61  C.  C.  A.  688,  grai 
rehearing  (1903)  123  Fed.  849,  5 
C.  A.  153,  and  judgment  reverse. 
rehearing  (1904)  127  Fed.  929,  6 
C.  A.  561,  writ  of  certiorari  d« 
(1904)  24  Sup.  Ct  858,  194  D.  S. 
48  L.  Ed.  1160. 

Where  three  indictments,  each  cl 
ing  a  single  offense  under  R,  S.  f 
(embodied  herein),  were  consolk 
as  authorized  by  R.  S.  S  1024.  an 
1690,  and  defendant  was  convicte 
the  three  offenses  committed  w 
tbe  same  aix  calendar  months, 
court  was  entitled  to  sentence  th< 
fendant,  In  its  discretion,  to  tbe 
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of  the  penalty  provided  for 
nee.     Id. 

ence  to  imprisonment  at  "hard 
i  erroneous  because  of  the  use 
quoted    words,   and   it   will   be 

by  striking  them  out.  Dow- 
.  S.  (1912)  193  Fed.  1020,  113 
667. 

le  sentence  for  several  offenses 
■A  within  the  seme  six  ealon- 
tha,  and  charged  in  the  same 
at,  may  exceed  the  maximum 
ent  prescribed  for  a  single 
inder  R.   S.   i  5480   (embodied 

Hyde  t.  U.  S.  (1012)  198 
■,  119  C.  C.  A.  493. 
lant  was  indicted  for  using  the 
>  defraud,  under  two  indict- 
On  e  indictment  charged  two, 
other  three,  offenses,  and  the 
Jensen  occurred  within  a  pe- 
ix  months.  Being  found  guilty 
ith  indictments,  the  court  aen- 
lim  to  six  months'  imprison- 
der  each  conviction,  the  terms 
incurrentJy.  On  a  petition  for 
■orpns,  held  that,  under  R.  S. 
(embodied  herein),  which  pro- 
fit "the  indictment  may  sev- 
arge  offenses  to  the  number  of 
•mmitted  within  the  same  six 
months,  but  the  court  there- 
11  give  a  single 
:  that 

for  three  offenses  in  each  six 
one  of  the  indictments,  with 
k-tion  under  it,  was  ysiid,  and 
□dant  was  not  entitled  to  the 
i  re  Haynes   (C.   C.  1887)   30 

R.  S.  f  5480  (embodied  here- 
ing  it  a  criminal  offense  to  de- 
letter  in  a  post  office  for  the 

of  executing  a  scheme  to  de- 
je  provision  that  "the  indict- 
iformation,  or  complaint  may 
charge  offenses  to  the  num- 
three  when  committed  within 
■  six  calendar  months;  but  the 
ill  thereupon  give  a  single  sen- 
*  • "  does  not  prevent  the 
in  one  indictment  of  counts 
offenses  in  different  periods 
mnths,   nor   the   imposition   of 

on  esch  of  such  counts  in  case 
ction   thereon.     U.   8.   v.   Mc- 

C.  C.  1908)  164  Fed.  894. 
view.— The  federal  Supreme 
is  no  jurisdiction  to  review  an 
a  federal  district  court  per- 
tbe  entry  of  a  nolle  prosequi 
dictment  for  violating  It.  S.  f 
nbodied  herein),  punishing  the 

of  letters  through  the  mails 
jut  to  defraud,  wbere  no  new 
nt  has  been  returned  within 
srs  from  the  date  of  the  com- 

of  the  alleged  offense,  or,  if 
,  is  not  still  pending,  since, 
le  circumstances,  the  case  has 
merely  a  moot  one.  Lewis  v. 
910)  30  Sup.  Ct.  438,  439,  216 
1,  54  h.  Ed.  637. 

gin  ent  of  a  federal  district 
U.S.Cojo-.'ie— 803 


a  letter  in  the  post  office  for  delivery 
by  the  post  office  establishment  for 
the  purpose  of  executing  a  scheme  to 
defraud,  cannot  be  reviewed  In  the  Su- 
preme Court  by  writ  of  error,  where  it 
does  not  appear  from  the  record  upon 
what  ground  tbe  court  below  acted.  D, 
a  t.  Moist  (1914)  34  Sup.  Gt.  265,  231 
U.  S.  701,  58  L.  Ed.  444. 

The  use  of  the  mails  for  promoting 
a  scheme  to  defraud  being  punishable 
by  imprisonment  in  a  state  peniten- 
tiary not  exceeding  18  months  (R.  S.  I 
5480   [embodied  herein]),  is  an  "infa- 

thereof  is  reviewable  on  error  in  tbe 
supreme  court,  and  not  in  the  circuit 
court  of  appeals.  Judiciary  Act  March 
3,  1891,  ft  5.  6.  Stokes  v.  TJ.  8. 
(1894)  60  Fed.  597,  ft  C.  C.  A.  152. 

Wbere  an  indictment  for  misuse  of 
the  mails  in  furtherance  of  a  scheme 
to  defraud  alleged  that  tbe  represen- 
tations made  by  letters,  circulars,  etc., 
sent  through  the  mails,  were  utterly 
false  and  untrue  in  fact,  and  were 
known  by  defendant  and  his  accom- 
plice to  be  so,  and  it  did  not  appear 
that  defendant  made  any  objection  to 
the  introduction  of  evidence  on  such 
branch  of  the  case,  he  could  not  ob- 
ject for  tbe  first  time  on  appeal  that 
the  indictment  did  not  negative  the 
truth  of  the  representations  •  alleged, 
on  the  ground  that  the  allegations 
made  were  mere  conclusions  of  law. 
Ewing  v.  U.  S.  (1905)  136  Fed.  53, 
69  C.  C.  A.  61. 

29.  Conspiracy.— An  indictment  for 
conspiracy  to  use  the  mails  to  defraud, 
in  violation  of  this  section,  held  suffi- 
cient. Robinson  v.  U.  S.  (1909)  172 
Fed.  105.  96  C.  C.  A.  307;  Ex  parte 
King   (D.  C.   1912)   200  Fed.  622. 

An  indictment  for  conspiracy  to  de- 
fraud through  the  mails,  under  this  sec- 
tion, which  alleges  that  defendants  con- 
spired in  devising  a  scheme  to  defraud 
certain  persons,  to  be  carried  out  by 
each  of  the  defendants  representing 
himself  as  a  merchant,  and  using,  in 
correspondence,  paper  with  bis  pre- 
tended business  printed  thereon;  de- 
fendants mutually  to  represent  each 
other,  to  the  persons  intended  to  be  de- 
frauded, to  be  entitled  to  credit;  tbe 
scheme  to  be  further  effected  by  or- 
dering merchandise  from  said  persons, 
having  no  intention  to  pay  for  it,  but 
intending  to  convert  it  to  tbe  use  of 
each  and  of  each  other, — states  with 
sufficient  clearness  tbe  first  charge  req- 
uisite under  the  section,  namely,  that 
the  persons  charged  devised  a  scheme 
to  defraud.  Stokes  v.  TJ.  8.  (1895)  15 
Sup.  Ct.  617,  619,  157  TJ.  S.  187,  39  L. 
Ed.  667. 

The  second  requisite  of  euch  an  in- 
dictment, namely,  a  cbarge  that  de- 
fendants intended  to  effect  the  si-heme 
by  opening  correspondence  with  some 
other  person  through  the  post-office  de- 
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partment,  or  by  inciting  such  other  per- 
son to  open  communication  witb  them, 
la  sufficiently  complied  with  by  an  alle- 
gation that  tbe  post-office  establish- 
ment of  the  United  States  was  to  be 
used  for  the  purpose  of  executing  such 
scheme  to  defraud,  pursuant  to  said 
conspiracy,  by  opening  correspondence 
with  said  persons,  and  by  inciting  aaid 
persona  to  open  correspondence  with 
defendants  by  means  ot  said  post -office 
establishment.     Id. 

Such  allegations,  together  with  alle- 
gations that,  for  the  further  purpoae  of 
executing  said  conspiracy  to  defraud. 
S.  (one  of  defendants)  did  deposit  in 
the  post  office  at  O.  a  letter  addressed 
to  R.,  at  B.,  ordering  merchandise  from 
him,  which  letter  was  inclosed  in  en  en- 
velope deposited  in  the  post  office  at 
O.,  as  aforesaid,  to  be  conveyed  by  the 
poBt-office  establishment  to  It,;  that 
the  letter  contained  a  check  on  M.,  a 
banker,  for  tbe  amount  of  the  merchan- 
dise ordered,  payable  to  R.;  that  S. 
never  had  any  funds  deposited  with  M., 
but  the  sending  of  the  check  was  pursu- 
ant to  tbe  conspiracy,  a  scheme  to  de- 
fraud R.  of  his  merchandise  by  not 
paying,  and  intending  not  to  pay,  there- 
for, but  to  convert  the  same  to  the  use 
of  S.  and  the  other  defendants, — suffi- 
ciently charge  the  offense.     Id. 

Where  an  indictment  under  this  sec- 
tion for  conspiracy  to  defraud  through 
the  mails,  charged  as  one  of  the  acts 
in  furtherance  of  the  conspiracy  that 
B.  deposited  in  the  post  office  a  letter 
addressed  to  D.,  applying  for  an  agency 
to  sell  its  shoes,  and  ordering  shoes, 
railroad  waybills  showing  a  shipment  of 
tbe  shoes  bjy  D..  and  an  order  by  B.  to 
a  freight  agent  to  deliver  bis  freight 
to  a  certain  person  are  admissible.     Id. 

Tbe  exact  place  of  the  formation  of 
a  conspiracy  to  nse  the  mails  to  de- 
fraud, denounced  by  this  section,  need 
not  be  stated  in  tbe  indictment  which 
lay  a  the  venue  iu  tbe  place  where  an 
overt  act  was  committed.  Brown  v. 
Elliott  (1912)  32  Sup.  Ct.  812,  225  U. 
S.  392,  56  L.  Ed.  1136. 

An  indictment  for  conspiracy  to  de- 
fraud by  the  use  of  tbe  mails,  in  vio- 
lation of  this  section,  is  not  bad  for 
repugnancy  because  it  charges  in  the 
same  count  that  defendant  conspired 
to  defraud  "by  dealing  and  pretending  to 
deal"  in  what  is  commonly  called  "green 
articles"  and  "spurioua  Treasury 
notes."  Lehman  v.  U.  S.  (1903)  127 
Fed.  41,  61  C.  C.  A.  577. 

A  conviction  of  conspiracy  to  defraud 
by  pretending  to  deal  in  what  is  com- 
monly called  "green  articles"  and  "spu- 
rious treasury  notes,"  to  be  accompli  ab- 
ed by  the  use  of  the  mails  in  violation 
of  this  section  held  sustained  by  the 
evidence.     Id. 

An  allegation  of  an  indictment  that  a 

part  of  a  scheme  to  defraud,  which  the 

defendants    conspired    to    devise,    was 

that  the  scheme  "was  to  be  effected"  by 

(12834) 


(Ti 

opening  correspondence  by  means 
mails  witb  unknown  persons,  is 
ficient  averment  of  an  intent 
accused  to  use  the  mails  to  < 
their  scheme.  Miller  v.  TJ.  a 
133  Fed.  337,  66  C.  C.  A.  39ft. 

It  is  not  a  valid  objection  to 
diet  men  t  charging  accused  with  C 
ing  to  defraud  persons  unknown 
grand  jury  that  it  shows  on  ii 
that  defendants  were  also  guilty 
offense,  with  which  they  are  not 
ed  in  tbe  indictment,  of  conspij 
defraud    persons    known   to   the 

An  indictment  charging  accuse 
conspiring  to  devise  a  scheme 
fraud   persons   unknown   to   the 

names  are  not  stated  in  the  iadii 


are  unknown.     Id. 

Where  accused  and  others  cm 
to  further  a  scheme  to  defraud  t 
the  Post  Office  Department,  ead 
act  of  mailing  a  letter  pursuant  I 
scheme  or  withdrawing  a  lettei 
the  post  ofliee  warranted  a  cha 
conspiracy    to    commit   such   offer 

that  an  indictment  therefor  woi 
shield  from  a  subsequent  indictm 
another  conspiracy  of  the  same 
to  commit  another  and  additioi 
fense,  though  of  tbe  same  kind, 
cis  v.  U.  S.  (1907)  152  Fed.  155 
C.  A.  407,  modifying  judgment  I 
Francis  <D.  G.  1900)  144  Fed.  5: 


:    of 


ied    (19( 


Sup.  Ct  797,  206  V.  S.  565,  51 
1191. 

Facts  showing  a  conspiracy 
fraud,  an  Intention  to  defraud,  ai 
tion  to  use  the  mails  aa  a  part 
scheme,  the  use  of  the  mails  f 
purpose,  and  the  scheme  itse 
essential  to  a  valid  indictment 
It.  S.  |  5440,  ante,  |  10201.  to 
tbe  offense  described  by  B.  S. 
(embodied  herein),  and  must  be 
in  the  indictment-  Cohen  v. 
(1907)  157  Fed.  651,  85  C.  C. 
writ  of  certiorari  denied  (11* 
Sup.  Ct.  261,  207  U.  S.  596,  52 
357. 

While  in  an  indictment,  under 
5440.  ante,  S  16201.  for  a  conspi 
use  the  mails  to  defraud,  a  fra 
purpose  must  be  averred  and 
and  where  a  purpose  to  defm 
jointly  is  charged,  it  must  be  pr> 
laid,  where  the  sending  of  individ 
ters  to  parties  named  is  charged 
ferent  counts,  an  averment  in 
terms  of  an  intent  to  defraud  the 
ties  does  not  necessarily  impo 
the  conspiracy  contemplated  a  J< 
frauding  of  the  whole  number 
the  parties  not  being  jointly  int 
in  the  property  which  it  was  t 
to  secure.  Martin  v.  U.  S.  (191 
Fed.  951.  93  C.  C.  A.  351,  a 
judgment  U.  S.  v.  Martin  (D.  C 
159  Fed.  767,  writ  of  certiorari 
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32  Sup.  Ct  023,  223  U.  S.  718, 

d.  «29. 

sp  of  the  mails  in  a  scheme  to 

is  made  a  crime  by  this  sec- 
d  it  is  tbe  depositing  in  or  the 
> at  of  a  letter  pursuant  to  such 

that  constitute »  tbe  offense, 
onspiraoy  to  commit  tbe  offense 
nffidtrating  together  of  two  or 
■rsons  to  carry  out  a  scheme  of 
id  in  that  war-  Id. 
idictment,  under  R-  8.  f  5440, 
10201,  for  conspiracy  to  commit 
si-  under  R.  S.  |  5480,  as  amend- 
ct  March  2,  1888,  |  1  (embodied 
,  by  devising  a  scheme  to  de- 
fended to  be  carried  out  by  tbe 
he  mails,  must  charge  a  conspir- 
ominit  acts  which,  if  committed, 
■onstitute  an  offense  under  the 
ection;  but  it  need  not  charge 
sly  that  defendants  specifically 
Hi  to  commit  each  element  of  the 
McConkey  v.  U.  S.  (1909)  171 
9,  96  C.  O.  A.  501. 
idictment,  under  R.  8.  I  5440, 
10201,  for  conspiracy  to  use  the 
i  defraud,  in  violation  of  li-  3.  f 
i  amended  by  Act  March  2,  1889, 
ibodied  herein),  considered,  and 

sufficiently  describe  the  offense 
lefendanta  conspired  to  commit 

certain  persons  combine  to  per- 
jrtain  acta,  and  some  of  tbem 
!  with  others  engaged  in  total- 
rent  acta,  though  all  may  have 
ir  general  purpose  in  view,  it  is 
:r  to  join  them  in  an  indictment 
(piracy.  Wilson  v.  U.  S.  (1911) 
1  427,  111  C.  C.  A.  231. 
e  there  was  evidence  of  the 
formation  of  a  single  joint  con- 
am  ong  tbe  defend  a  uts  to  sell 
•k  of  a  corporation  by  false  and 
ent  representations  and  of  an 
I  community  of  Interests  and 
plan  in  which  all  the  defendants 
■a ted,  to  a  greater  or  less  de- 
wy were  not  improperly  Joined 
indictment  because  tbey  later 
agencies  to  sell  tbe  stock  Id 
t  parts  of  tbe  country,  though 
f  tbe  defendants  profited  from 
ncy,  some  from  another,  and  one 
•th.    Id. 

r  R.  9.  |  5480  (embodied  herein), 
five  persons  were  joined  in  six 
ents,  the  five  for  fraudulent  use 
nails  under  such  section,  aud  one 
ipiraey  under  R.  8.  i  6440,  ante, 
I,  the  fact  that  the  conspiracy 
ent  charged  conspiracy  against 
endants  and  divers  persons  un- 
did not  prevent  its  consolidation 
he  others.  Emanuel  v.  U.  3. 
196  Fed.  317,  116  C.  C.  A.  137. 
idictment  for  conspiracy  to  de- 
y  use  of  the  post  office  establish- 
ed not  defective  for  failing  to 
that  it  was  part  of  the  conspir- 
place  or  cause  to  be  placed  let- 


ters and  circulars  in  the  United  States 
post  office-     Id. 

On  a  trial  for  participation  in  a  con- 
spiracy to  use  the  mails  to  defraud,  er- 
ror in  admitting  an  instrument  contain- 
ing positive  averments  of  facts  tending 
to  establish  accused's  guilt  cannot  be 
disregarded  as  nonprejudicial.  Todd  v. 
TJ.  S.  (1915)  221  Fed.  205,  136  C.  C.  A. 
615. 

To  establish  conspiracy  under  section 
10201,  ante,  to  commit  violation  of  this 
section,  punishing  the  use  of  malls  to 
promote  frauds,  the  government  must 
prove  an  intent  to  defraud  and  a  de- 
frauding by  use  of  tbe  mails.     Id. 

Intent  of  defendants,  charged  under 
section  10201,  ante,  with  conspiracy  to 
violate  this  section  by  use  of  mails  to 
promote  frauds,  may  be  shown  by  cir- 
cumstantial evidence.  Farmer  v.  U.  8. 
(1915)  223  Fed.  903.  139  C.  C.  A.  341. 

Evidence  held  not  to  sustain  a  con- 
viction of  a  conspiracy  under  section 
10201,  ante,  to  violate  this  section,  pun- 
ishing the  use  of  mails  to  promote 
frauds.    Id. 

A  conspiracy  to  defraud  an  individual, 
even  though  the  mails  be  made  use  of 
for  the  purpose,  does  not  fall  within  the 
terms  of  section  5440,  R.  3.,  section 
10201,  ante.  What  is  there  provided 
for  is  a  conspiracy  of  two  or  more  ei- 
ther to  commit  an  offense  against  the 
United  States  or  to  defraud  it.  U.  8.  v. 
Clark  (D.  C.  1902)  121  Fed.  190. 

A  conspiracy  to  defraud  an  individual, 
even  though  tbe  mails  be  made  use  of 
for  the  purpose,  does  not  fall  within  the 
terms  of  R.  a  I  5440,  ante,  f  10201. 
What  is  there  provided  for  is  a  con- 
spiracy of  two  or  more  either  to  com- 
mit an  offense  against  the  United  States 
or  to  defraud  it  U.  8.  v.  Clark  (D.  C. 
1903)  121  Fed.  190. 

Where,  in  a  prosecution  for  conspir- 
acy to  use  tbe  mails  in  furtherance  of 
a  scheme  to  defraud,  in  violation  of 
this  section,  the  government  establish- 
ed a  prima  facie  case  of  conspiracy,  it 
was  then  properly  permitted  to  show  all 
relevant  declarations  of  tbe  co-oonsplra- 
tors  made  in  furtherance  of  the  con- 
spiracy, though  in  defendant's  absence. 
U.  S.  v.  Francis  (D.  C.  1900)  144  Fed. 
520,  judgment  modified  Francis  v.  U. 
S.  (1907)  152  Fed.  155,  81  C.  C.  A. 
407,  writ  of  certiorari  denied  (1907)  27 
Sup.  Ct.  797,  200  U.  3.  565,  51  L.  Ed. 
1191. 

Where,  in  a  trial  for  conspiring  to 
use  the  mails  in  carrying  out  a  scheme 
to  defraud,  on  an  indictment  charging 
a  scheme  to  defraud  named  persons 
and  others  whose  names  were  unknown 
to  grand  inquest,  there  was  no  showing 
that  any  other  persons  than  those  nam- 
ed were  known  to  the  grand  inquest, 
it  must  be  presumed  on  writ  of  error 
that  the  indictment  in  this  regard  truth- 
fully states  the  fact.  U.  S.  v.  Mar- 
rin  (D.  a  1908)  159  Fed.  767,  judg- 
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ment  affirmed  Marrin  t.  U.  8.  (1900) 
167  Fed.  951,  113  C.  C.  A.  351,  writ  of 
certiorari  denied  (1911)  32  Sup.  Ct 
523,  223  U.  S.  719,  56  L.  Ed.  62th 

In  a  trial  for  conspiring  to  use  the 
mails  In  carrying  out  a  scheme  to  de- 
fraud, the  casebook,  checks,  and  entries 
of  cash  in  defendant's  deposit  book  in 
a  trust' company,  made  during  the  con- 
tinuance of  the  scheme,  were  proper); 
admitted  to  show  the  conspiracy.     Id. 

In  an  indictment  for  conspiring  to  use 
the  mails  to  carry  out  a  scheme  to  de- 
fraud, under  It.  S.  {  5440,  ante,  f  10201, 
making  it  an  offense  against  the  United 
States,  and  under  R.  S.  f  5480  (em- 
bodied herein),  making  it  an  offense  to 
use  the  mails  to  carry  out  a  scheme  to 
defraud,  the  names  of  as  many  persona 
defendant  claimed  to  defraud  may  be 
used  in  the  indictment  as  tbe  pleader 
may  know,  and  all  mail  connected  with 
tbe  scheme,  shown  to  '  have  passed 
through  the  post  office  to  any  person 
whether  named  in  the  indictment  or 
not,  is  evidence  upon  the  question  of  the 
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Where  one  was  tried  for  conspiring 
to  use  the  mails  to  carry  out  a  scheme 
to  defraud,  under  R.  S.  §  6440,  ante, 
f  10201,  making  it  an  offense  to  con- 
spire to  commit  an  offense  against  the 
United  States,  and  under  R.  8.  8  5480 
(embodied  herein),  making  it  an  of- 
fense to  nse  tbe  mails  to  carry  out  a 
scheme  to  defraud,  it  was  sufficient 
for  the  government  to  show  that  writ- 
ten or  printed  matter  about  the  scheme 
Charged  was  mailed  to  one  of  the  three 
persons  named  in  tbe  indictment  as  the 
persons  defendant  planned  to  defraud, 
and  that  copies  of  the  same  printed 
matter  were  sent  through  tbe  maila  to 
a  mailing  list  throughout  the  United 
States.     Id. 

To  constitute  an  indictable  conspiracy 
there  must  be  some  overt  act,  which 
must  tend  to  carry  out  the  object  of 
the  conspiracy,  or  in  some  way  effec- 
tuate it,  and  if  the  conspiracy  ceases 
without  an  overt  act  it  would  not  con- 
stitute an  offense,  though  when  con- 
summated it  is  the  conspiracy  rather 
than  the  overt  act  which  constitutes 
the  crime.  U.  S.  v.  McLaughlin  (D.  C. 
1908)  169  Fed.  302. 

Where  defendants  were  charged  with 
having  conspired  to  defraud  several 
corporations  engaged  in  selling  mer- 
chandise, etc.,  by  mail,  by  means  of  cat- 
alogues, and  it  was  alleged  that  the 
scheme  to  defraud  was  to  be  effected  by 
tbe  use  of  tbe  post  office  by  soliciting 
from  such  corporations  catalogues  and 
samples  requesting  price  lists  and  esti- 
mates on  spurious  bills  of  lumber  by 
falsely  representing  that  defendants 
were  desirous  of  purchasing  such  ma- 
terials, etc.,  letters  and  postal  cards 
sent  through  tbe  mails  by  which  de- 
fendants requested  catalogues,  prices, 
samples,  and  estimates,  but  in  none  of 


which  was  there  any  re  preset 
that  the  signer  or  any  of  the  defe: 
intended  to  purchase  such  ma 
from  the  addressees,  were  insu 
to  constitute  an  overt  act  requi 
make  out  a  criminal  conspiracy. 

Where  an  indictment  for  com 
to  further  a  scheme  to  defra 
means  of  the  post  office  eatablii 
stated  an  offense  under  It.  S.  £  5 
was  immaterial  that  it  recited  It 
facts  showed  a  violation  of  Cr.  < 
216  (this  section).  Ex  parte  Ki 
C.  1912)  200  Fed.  622. 

An  indictment  for  conspiring 
fraud  by  use  of  the  post  office 
lishment  beld  not  fatally  defecti 
cause  the  charging  part  did  not 
that  defendants  conspired  snd  di 
mit  the  offense  of  attempting 
fraud,  etc.  TJ.  S.  v.  Maxey  (D.  G. 
200  Fed.  997. 

An  indictment  for  conspiring 
fraud  by  means  of  the  post  off 
tablishmcnt  held  not  fatally  de 
because  the  intent  to  detrain 
charged  in  the  description,  as 
guished  from  the  charging  part, 
indictment.     Id. 

See,  also,  notes  under  |  10201 

Cited  without  definite  appll 
Strcep  v.  U.  S.  (1895)  16  Su 
244,  246,  160  U.  S.  128,  40  L.  E. 
Wheeler  v.  TJ.  S.  (1913)  33  Si 
158,  226  U.  S.  478,  57  L.  Ed.  31 
S.  v.  Arnold  (1897)  82  Fed.  7 
C.  C.  A.  342;  Hoeffner  v.  U.  S. 
87  Fed.  185,  30  C.  C.  A.  610 
Donnell  v.  U.  S.  (1904)  133  Fed.  ! 
C.  G.  A.  671;  Demolli  v.  U.  S. 
144  Fed.  363,  75  C.  C.  A.  365,  t 
A.  (N.  S.)  424  (dissenting  op 
Harris  v.  Rosenberger  (1906)  14 
449,  76  C.  C.  A.  225,  13  L.  R. 
S.)  762  (writ  of  certiorsri  denied 
27  Sup.  Ct.  778.  203  U.  S.  591,  51 
331);  Walsh  v.  U.  S.  (1903)  17 
615.  98  C.  C.  A.  461  (certiorari 
[1910]  30  Sup.  Ct,  409,  215  U.  ! 
54  L.  Ed.  347);  Waller  v.  U.  S. 
179  Fed.  810,  103  C.  C.  A-  302, 
R.  A.   (N.   S.)   113;    Register  v. 

(1911)  186  Fed.  624,  108  C.  C.  i 
Franklin  v.  U.  S.  (1912)  193  Fe 
113   C.   C.   A.   258;     Stanley   v. 

(1912)  195  Fed.  896,  115  C.  C.  i 
In  re  Cain  (1913|  209  Fed.  4 
C.  C.  A.  182;  U.  S.  v.  Hugge 
C.  1889)  40  Fed.  636,  642;  In  r. 
son  (C.  C.  1893)  58  Fed.  962,  97 
versed  [1805]  70  Fed.  591,  17 
A.  293) ;  Rosenberger  v.  Harris 
100!j)  136  Fed.  1001,  1004  (re 
[1906]  145  Fed.  449,  76  C.  C.  1 
13  L.  R.  A.  [N.  S.]  702.  certion 
nied  [1906]  27  Sup.  Ct.  778,  203 
591,  51  L.  Ed.  331);  U.  S.  v.  1 
(D..C.  1886)  27  Fed.  682,  683;  I 
McMillan  (D.  C.  1886)  29  Fed 
U.  S.  v.  Haynes  (D.  a  1887)  2 
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186.  (Crim.  Code,  §  216.)  Using  fraudulent  fictitious  address; 
)unishment  for. 

hoever,  for  the  purpose  of  conducting,  promoting,  or  carrying 
i  any  manner,  by  means  of  the  post-office  establishment  of  the 
ed  States,  any  scheme  or  device  mentioned  in  the  section  last 
:ding  or  any  other  unlawful  business  whatsoever,  shall  use  or 
ne,  or  request  to  be  addressed  by,  any  fictitious,  false,  or  assumed 
name,  or  address,  or  name  other  than  his  own  proper  name,  or  shall 
or  receive  from  any  post-office  of  the  United  States,  or  station 
of.  or  any  other  authorized  depository  of  mail  matter,  any  let- 
Kistal  card,  package,  or  other  mail  matter  addressed  to  any  such 
ous,  false,  or  assumed  title,  name,  or  address,  or  name  other  than 
wn  proper  name,  shall  be  punished  as  provided  in  the  section  last 
ding. 

let  March  2,  1889,  c  393,  |  2,  23  Stat  873.  Act  March  4,  1909,  c.  321,  ( 
S,  35  Stat.  1131. 

Note*  of  Decisions 
try  business.— Act  March  2,  1889,  fraud,  etc.  Section  2  provides  that 
.  |  2,  and  R.  S.  f  8894,  aa  amend-  "any  person  who,  in  and  tor  conduct- 
Act  Sept.  19,  1890  (ante,  %  ing,  promoting,  or  carrying  on,  in  any 
i,  forbidding  the  use  of  the  mails  manner  by  means  of  the  poet  office  ea- 
rring on  or  promoting  the  lot-  tablishinent  of  the  United  States,  any 
>usineaa,  construed  la  pari  ma-  scheme  or  device  mentioned  in  the  pre- 
plainly  show  the  intent  of  con-  ceding  section  •  •  •  shall  use  or 
to  make  the  use  of  the  mails  to  assume  *  •  •  any  fictitious,  false, 
on  or  promote  the  lottery  busi-  or  assumed  title,  name,  or  address, 
nder  an  assumed  name  a  critui-  *  *  *  or  name  other  tban  bis  own 
ense.  MacDaniel  v.  U.  S.  (1898)  *  •  *  proper  name,  shall,  upon  con- 
1.  324,  30  C.  C.  A.  670,  certiorari  vietiou,  be  punishable  as  provided  in 
(1898)  IB  Sup.  Ct.  885,  171  TJ.  the  first  section  of  the  act."  Held, 
.  43  L.  Ed.  1179.  that  an   indictment  \     ' 


real     person     to     carry     out 


facts    constituting    ; 


to   <Ulraid.-Under   an   indict-      scheme   or   dev.ee   to  defraud   as   fully 


,  |  5480,  as  amended 


required  under  a 


t   March   2    1889    '}   2    (ante     I  Etheredge   (C.  C.  1905)   140  Fed.   376. 

i    for  using' a  false    fictitious    or  Tb*   charBe    of   such   an    unexecuted 

e'd  name  in  carrying'  out  a  scheme  "ta".toJDot   "    S" 6™ en t    allegation 

rand  by  the  use  of  the  mails,  de-  that,  defendant  was  engaged  in  an  un- 

it  could  not  be  convicted   of  aid-  tawful   business    to\  bring   the   aasump- 

real  person  of  that  name  in  ear-  '}""  and  "ae  <>(  and  reauesl  t0  be  »d. 

out  such  a  scheme.     Tingle  v   TI  dressed    by    a    fictitious    name,    within 

98)  87  Fed.  320,  30  C.  C.  A.  666.  B-  s-  <  C4.80'  "J""-  2'  «*£•  *  I03?5' 
and  make  it  an  offense.     U,  S.  v.  Smith 

etiMfit.-Act   March   2,    1889,   by  m    C.  1891)  45  Fed.  501. 
■st   section  amends  H.   S.  I   5480 

f   10385),    relating   to    tbe    use  Cited     without     definite     application, 

■  mails  for   the   purpose   of   car-  Smith  v.  U.  S.  (1913)  208  Fed.  131,  125 

out  a  scheme   or  artifice  to  de-  C.  C.   A.  353. 

J87.  (Crim.  Code,  §  217.)  Poisons,  explosives,  etc.,  not  mail- 
ible;  packing  permitted;  intoxicating  liquors;  punishment  for 
nailing;  mailing  articles  with  injurious  intent;  punishment  for. 
I  kinds  of  poison,  and  all  articles  and  compositions  containing 
m,  and  all  poisonous  animals,  insects,  and  reptiles,  and  ex- 
ves  of  all  kinds,  and  inflammable  materials,  and  infernal  ma- 
s,  and  mechanical,  chemical,  or  other  devices  or  compositions 
l  may  ignite  or  explode,  and  all  disease  germs  or  scabs,  and  all 

natural  or  artificial  articles,  compositions,  or  materials  of  what- 
kind  which  may  kill,  or  in  any  wise  hurt,  harm,  or  injure  another, 
image,  deface,  or  otherwise  injure  the  mails  or  other  property, 
her  sealed  as  first-class  matter  or  not,  are  hereby  declared  to  be 
lailable  matter,  and  shall  not  be  conveyed  in  the  mails  or  delivered 

any  post-office  or  station  thereof,  nor  by  any  letter  carrier;  but 
'ostmaster-General  may  permit  the  transmission  in  the  mails,  un- 
uch  rules  and  regulations  as  he  shall  prescribe  as  to  preparation 
packing,  of  any  articles  hereinbefore  described   which  are  not 
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outwardly  or  of  their  own  force  dangerous  or  injurious  to  life,  he; 
or  property :  Provided,  That  all  spirituous,  vinous,  malted,  fermen 
or  other  intoxicating  liquors  of  any  kind,  are  hereby  declared  tc 
nonmailable  and  shall  not  be  deposited  in  or  carried  through  the  m 
Whoever  shall  knowingly  deposit  or  cause  to  be  deposited  for  mai 
or  delivery,  or  shall  knowingly  cause  to  be  delivered  by  mail  accon 
to  the  direction  thereon,  or  at  any  place  at  which  it  is  directed  t< 
delivered  by  the  person  to  whom  it  is  addressed,  anything  decls 
by  this  section  to  be  nonmailable,  unless  in  accordance  with  the  r 
and  regulations  hereby  authorized  to  be  prescribed  by  the  Postmas 
General,  shall  be  fined  not  more  than  one  thousand  dollars,  or  imj 
oned  not  more  than  two  years,  or  both ;  and  whoever  shall  knowit 
deposit  or  cause  to  be  deposited  for  mailing  or  delivery,  or  shall  kn 
ingly  cause  to  be  delivered  by  mail  according  to  the  direction  th 
on,  or  at  any  place  to  which  it  is  directed  to  be  delivered  by  the  pei 
to  whom  it  is  addressed,  anything  declared  by  this  section  to  be  i 
mailable,  whether  transmitted  in  accordance  with  the  rules  and  reg 
tions  authorized  to  be  prescribed  by  the  Postmaster-General  or 
with  the  design,  intent,  or  purpose  to  kill,  or  in  anywise  hurt,  ham 
injure  another,  or  damage,  deface,  or  otherwise  injure  the  mail: 
other  property,  shall  be  fined  not  more  than  five  thousand  dollars 
imprisoned  not  more  than  ten  years,  or  both. 
Act  March  4,  1909,  c.  321,  f  217,  85  Stat.  1131. 

The  mailing  of  packagea  containing  an;  plant  or  plant  product  into  a  i 
maintaining  terminal  inspection  thereof,  without  marking  the  contents  of 
package  on  the  outside,  wan  prohibited  by  Act  March  4,  1915,  c.  144,  an 
8764b. 

Hotea  of  Derision* 
Indictment.— Where  an  indictment  for  Department  Order  No.  2,923,  pre 
violating  the  postal  regulations  regulat-  gated  February  23,  1910,  probib 
ing  the  mailing  ot  poisonous  composi-  the  mailing  of  poisonous  composi 
tions  was  insufficient  because  the  regu-  except  for  transmission  in  the  dom 
lation  was  void,  the  indictment  could  mails  from  manufacturer  or  deal* 
not  be  unstained  as  charging  a  violation  licensed  physicians,  surgeons,  pha 
of  this  section.  Bruce  v.  IJ.  S.  (1912)  data,  and  dentists,  held  invalid,  a. 
202  Fed.  98,  120  C.  C.  A.  370.  Joai   the  Jurisdiction   of  the  Post 

Validity  of  post  office  department  or*      ter  General,    Bruce  v.  U.  8.  (1912 
■•r— Under    this    eection    Post    Office      Fed.  98,  120  C.  C.  A.  370. 

§  10388.  (Crim.  Code,  §  218.)  Counterfeiting,  etc.,  money  ord 
punishment  for. 
Whoever,  with  intent  to  defraud,  shall  falsely  make,  forge,  a 
terfeit,  engrave,  or  print,  or  cause  or  procure  to  be  falsely  m 
forged,  counterfeited,  engraved,  or  printed,  or  shall  willingly  ait 
assist  in  falsely  making,  forging,  counterfeiting,  engraving,  or  p- 
ing,  any  order  in  imitation  of  or  purporting  to  be  a  money  orde 
sued  by  the  Post-Office  Department,  or  by  any  postmaster  or  a 
thereof;  or  whoever  shall  forge  or  counterfeit  the  signature  of 
postmaster,  assistant  postmaster,  chief  clerk,  or  clerk,  upon  or  to 
money  order,  or  postal  note,  or  blank  therefor  provided  or  issuet 
or  under  the  direction  of  the  Post-Office  Department  of  the  Ur 
States,  or  of  any  foreign  country,  and  payable  in  the  United  State: 
any  material  signature  or  indorsement  thereon,  or  any  material 
nature  to  any  receipt  or  certificate  of  identification  thereon ;  or  : 
falsely  alter,  or  cause  or  procure  to  be  falsely  altered  in  any  mat 
respect,  or  knowingly  aid  or  assist  in  falsely  so  altering  any  such  r 
ey  order  or  postal  note ;  or  shall,  with  intent  to  defraud,  pass,  utte 
publish  any  such  forged  or  altered  money  order  or  postal  note,  ki 
ing  any  material  signature  or  indorsement  thereon  to  be  false,  for 
or  counterfeited,  or  any  material  alteration  therein  to  have  been  fa 
made ;  or  shall  issue  any  money  order  or  postal  note  without  ha 
previously  received  or  paid  the  lull  amount  of  money  payable  then 
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ie  purpose  of  fraudulently  obtaining  or  receiving,  or  fraudulent- 
bling  any  other  person,  either  directly  or  indirectly,  to  obtain 
ave  from  the  United  States,  or  any  officer,  employee,  or  agent 
'.,  any  sum  of  money  whatever;  or  shall,  with  intent  to  defraud 
lited  States,  or  any  person,  transmit  or  present  to,  or  cause  or 
e  to  be  transmitted  or  presented  to,  any  officer  or  employee,  or 
office  of  the  Government  of  the  United  States,  any  money  order 
al  note,  knowing  the  same  to  contain  any  forged  or  counterfeited 
ire  to  the  same,  or  to  any  material  indorsement,  receipt,  or  cer- 
thereon,  or  material  alteration  therein  unlawfully  made,  or  to 
een  unlawfully  issued  without  previous  payment  of  the  amount 
:d  to  be  paid  upon  such  issue,  shall  be  fined  not  more  than  five 
nd  dollars,  or  imprisoned  not  more  than  five  years,  or  both. 
.  S.  1 5463,  an  amended,  Act  Jan.  3, 1667,  c  13,  f  2,  24  Stat  355.  Act  June 
1888.  c.  394,  I  2,  2G  Stat  387.  Act  March  4,  1009,  c.  321,  |  218,  35  Stat 
I 

Mates  of  Deoliloaa 


ry  in  asnsral^Ono  mar  be 
of    forger j    if    be    fraud  ulently 

B  name,  although  it  IB  identical 
;  name  of  the  person  who  should 
sued.  TJ.  a  v.  Long  (C.  C. 
!0  Fed.  678. 

t  to  defraud.— In  order  to  find 
;nt  to  defraud  a  particular  per- 
is   not    necessary    that   there 

be   evidence   to   show   that   the 

had   that   particular   person  in 

plation  at  the   time   of   the  for- 

It   is    sufficient   If   tbe    forgery 

have  tbe  effect  of  defrauding 
X  a  v.  Long  (C.  0.  1887)  30 

;s. 

rsonatlon  of  payee.— If  accused! 
represents  himself  to  be  the 
of  a  money  order,  it  is  a  cir- 
nce  tending  to  impeach  his  Rood 
ind  such  misrepresentation  may 
fell  effected  by  acts  as  by  words. 
f  he  presents  himself  before  the 
official,  and.  presenting  the  or- 
ids  it  as  if  he  were  the  person 
om  it  was  intended,  be  as  well 
Is  as  if  he  had  declared  himself 
he  payee.  U.  S.  t.  Long  (C.  C 
10  Fed.  678. 

■ry  at  common  law  and  under 
tUte.— Tbe  postmaster  at  Lewie- 
aho,  issued  a  postal  money  order 
application  of  a  fictitious  person, 
it  consideration  therefor,  pay- 
■  a  certain  bank,  to  which  be  at 
me  time  wrote  in  the  name  of 
erson,  directing  that  the  amount 
order  be  collected  and  remitted 
at  Pierce  City,  In  a  registered 
e,  which  he  intercepted  as  it 
through  hie  office,  and  convert- 
contents  to  his  own  use.  Held, 
ie  act  of  tbe  postmaster  constl- 
'orgery,  both  at  common  law  and 
the  statute  of  the  United  States. 
i  5463,  post,  f  103S8.  Ex  parte 
(D.  C.  1886)  26  Fed.  421. 
■ar  conviction  aa  a  bar  to  In- 
■I.— Where  accused  was  Indicted, 
:ed,  and  fined  for  issuing  money 
in  violation  of  section  103SO, 
inch  conviction  waa  no  bar  to  a 


subsequent  Indictment  for  issuing  the 
same  orders  in  violation  of  this  section. 
U.  8.  v.  Komie  (D.  C.  1012)  194  Fed, 
667. 

ladlotfflUt— Tbough  separate  instru- 
ments were  forged  by  accused  on  the 
same  date  and  as  part  of  the  same 
general  transaction,  tbe  forgery  of 
each  is  a  separate  offense  punishable 
on  a  separate  indictment  or  count.  TJ. 
a  v.  Carpenter  (1907)  151  Fed.  214, 
81  0.  C.  A.  194,  9  L.  R.  A.  (N.  S.) 
1043,  10  Ann.  Caa.  509. 

Less  nicety  in  the  form  of  the  Indict- 
ment is  required  in  tbe  prosecution  of 
offenses  under  tbe  postal  laws  than  is 
required  in  cases  of  felonies  in  Eng- 
land. O.  S.  v.  Lancaster  (C.  C.  1841) 
Fed.  Cas.  No.  16,556. 

An  indictment  against  a  carrier  of  the 
mail  for  an  offense  under  the  law,  pun- 
ishable generally,  will  sustain  a  con- 
viction, the  word  "carrier"  being  strick- 
en out  as  surplusage.  U.  a  v.  Bur- 
roughs (C.  a  1844)  Fed.  Cas.  No.  14,- 
695. 

An  indictment  under  If.  S.  ft  5463, 
post,  i  10388,  charging  a  person  with 
forging  a  material  indorsement  on  a 
post-office  money  order,  with  intent  to 
defraud  a  person  named,  is  sufficient 
U.  S.  v.  Morris  (C.  C.  1879)  Fed.  Cas. 
No.  15,813. 

The  rule  wbicb  requires  as  a  setting 
out  of  an  entire  instrument  or  its  ten- 
or in  an  indictment  in  tbe  federal 
courts  is  limited  mainly,  if  not  wholly, 
to  cases  of  forgery,  counterfeiting,  and 
sending  threatening  letters.  U.  S.  v. 
Heinze  (C.  C.  1908)  Itfl  Fed.  425. 

An  indictment  for  forging  "a  United 
States  postal  money  order  for"  a  cer- 
tain sum,  of  a  certniu  number  and 
date,  procured  at  a  certain  place,  and 
payable  at  a  certain  place,  to  a  certain 
person,  did  not  sufficiently  show  tbe 
substantial  parts  of  tbe  order,  no  copy 
being  set  out.  Pierce  v.  State  (1SU8) 
44  S.  W.  292,  38  Tei.  Cr.  it.  604. 

Cited  without  definite  application, 
U.  S.  v.  Creeilius  (D.  C.  1888)  34  Fed. 
30.  32;  U.  a  v.  Lehman  (D.  a  1889) 
39  Fed.  768,  770. 
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§  10389.  (Crim.  Code,  §  219.)  Counterfeiting,  etc.,  postage  stan 
punishment  for. 
Whoever  shall  forge  or  counterfeit  any  postage  stamp,  or 
stamp  printed  upon  any  stamped  envelope,  or  postal  card,  or 
die,  plate,  or  engraving  therefor ;  or  shall  make  or  print,  or  know 
ly  use  or  sell,  or  have  in  possession  with  intent  to  use  or  sell,  any  : 
forged  or  counterfeited  postage  stamp,  stamped  envelope,  postal  c 
die,  plate,  or  engraving;  or  shall  make,  or  knowingly  use  or  set 
have  in  possession  with  intent  to  use  or  sell,  any  paper  bearing 
watermark  of  any  stamped  envelope,  or  postal  card,  or  any  fraudi 
imitation  thereof;  or  shall  make  or  print,  or  authorize  or  procure  t 
made  or  printed,  any  postage  stamp,  stamped  envelope,  or  postal  t 
of  the  kind  authorized  and  provided  by  the  Post-OfHce  Departir 
without  the  special  authority  and  direction  of  said  department 
shall,  after  such  postage  stamp,  stamped  envelope,  or  postal  card 
been  printed,  with  intent  to  defraud,  deliver  the  same  to  any  pe 
not  authorized  by  an  instrument  in  writing,  duly  executed  under 
hand  of  the  Postmaster-General  and  the  seal  of  the  Post-Office 
partment,  to  receive  it,  shall  be  fined  not  more  than  five  hundred 
lars,  or  imprisoned  not  more  than  five  years,  or  both. 

B.  S.  |  5464.    Act  March  4,  1909,  c.  321,  J  219,  35  Stat.  1182. 
Cited     without     definite     application, 
U.  S.  t.  Coppersmith   (C.  C.   1880)   4 
Fed.  198,  208. 

§  10390.  (Crim.  Code,  §  220.)  Counterfeiting,  etc.,  foreign  stan 
punishment  for. 
Whoever  shall  forge,  or  counterfeit,  or  knowingly  utter  or 
any  forged  or  counterfeited  postage  stamp  of  any  foreign  gov 
ment,  shall  be  fined  not  more  than  five  hundred  dollars,  or 
prisoned  not  more  than  five  years,  or  both. 

H.  8.  j  5405.  Art  March  4,  1909,  c.  321.  f>  220,  35  Stat  1132. 
§  10391.  (Crim.  Code,  §  221.)  Inclosing  higher  in  lower  class  i 
ter ;  punishment  for. 
Matter  of  the  second,  third,  or  fourth  class  containing  any  \ 
ing  or  printing  in  addition  to  the  original  matter,  other  thai 
authorized  by  law,  shall  not  be  admitted  to  the  mails,  nor  delivi 
except  upon  payment  of  postage  for  matter  of  the  first  class,  dec 
ing  therefrom  any  amount  which  may  have  been  prepaid  by  st; 
affixed,  unless  by  direction  of  the  Postmaster-General  such  pos 
shall  be  remitted.  Whoever  shall  knowingly  conceal  or  inclose 
matter  of  a  higher  class  in  that  of  a  lower  class,  and  deposit  or  c 
the  same  to  be  deposited  for  conveyance  by  mail,  at  a  less  rate 
would  be  charged  for  such  higher  class  matter,  shall  be  fined  not  i 
than  one  hundred  dollars. 

K.  S.  1  3887.     Act  Jan.  20,  1888,  c.  2,  j  2.  25  Stat.  2.     A«  March  4, 
c  821,  i  221,  35  Stat  1132. 

Ho  tea  of   IWialimg 

See  uutca  under  i  10381,  ante. 

§  10392.  (Crim.    Code,    §   222.)      Postmaster   illegally   appro 
bond,  etc.;  punishment  for. 

Whoever,  being  a  postmaster,  shall  affix  his  signature  to 
approval  of  any  bond  of  a  bidder,  or  to  the  certificate  of  suffici< 
of  sureties  in  any  contract,  before  the  said  bond  or  contract  is  sij 
by  the  bidder  or  contractor  and  his  sureties,  or  shall  knowinglj 
without  the  exercise  of  due  diligence,  approve  any  bond  of  a  bi 
with  insufficient  sureties,  or  shall  knowingly  make  any  false  or  fra 
lent  certificate,  shall  be  forthwith  dismissed  from  office  and  be  tl 
after  disqualified  from  holding  the  office  of  postmaster;  and  shall 
(12840) 
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ied  not  more  than  five  thousand  dollars,  or  imprisoned  not  more 
jneyear,  or  both. 

J.  S.  |  3947.  Act  June  23.  1874,  c.  466,  |  12,  18  Stat  23S.  Art  March  4. 
09,  c.  321,  i  222,  35  Stat  1133. 

(93.  (Crim.  Code,  §  223.)  Submitting  false  evidence  as  to 
econd-class  matter ;  punishment  for. 

soever  shall  knowingly  submit  or  cause  to  be  submitted  to 
>ostmaster  or  to  the  Post-Office  Department  or  any  officer  of 
ostal  service,  any  false  evidence  relative  to  any  publication  for 
arpose  of  securing  the  admission  thereof  at  the  second-class  rate, 
■asportation  in  the  mails,  shall  be  fined  not  more  than  five  nun- 
dollars. 

*ct  Mured  3,  1879,  c.  180,  g  13,  20  Stat  35ft,  aa  amended,  Act  June  18,  1888, 
394,  !  1,  25  Stat.  187,  and  Act  March  2,  1905,  c.  1304.  33  Stat.  823.  Act 
irch  4.  1909,  c.  321,  f  223,  35  Stat  1133. 

Note*  of  Ileclatoiu 

lew  by*  courts  of  questions  deter-  ie  in  fact  making  a  fraudulent  use  of 

by  executive  department.— Con-  tbe  mails,  ie  within  the  jurisdiction  of 

having  declared  that  certain  kinds  tbe   executive    branch    of    the    govern- 

nted  matter  shall  be  nonmailable,  ment,    tbe   determination    of    which    is 

tat  the  mails  shall  not  be  used  to  not  reviewable  by  the  courts  if  sustain- 

plish  fraudulent  schemes,  wheth-  ed  by  any  credible  evidence.     Missouri 

tain  mail  matter  belongs   to  the  Drug  Co.  v.  Wymao   (C.  C.  1904)   129 

ited   class,  or  whether  a  person  Fed.  023. 

94.  (Crim.  Code,  §  224.)    Inducing  or  prosecuting  false  claims 

or  losses ;  punishment  for. 

loever  shall  make,  allege,  or  present,  or  cause  to  be  made, 

;d,  or  presented,  or  assist,  aid,  or  abet  in  making,  alleging, 

esenting,  any  claim  or  application  for  indemnity  for  the  loss  of 

egistered  letter,  parcel,  package,  or  other  article  or  matter,  or 

ontents  thereof,  knowing  such  claim  or  application  to  be  false, 

ous,  or  fraudulent;   or  whoever  for  the  purpose  of  obtaining  or 

I  to  obtain  the  payment  or  approval  of  any  such  claim  or  applica- 

shall  make  or  use,  or  cause  to  be  made  or  used,  any  false  state- 

,  certificate,  affidavit,  or  deposition ;  or  whoever  shall  knowingly 

villfully  misrepresent,  or  misstate,  or,  for  the  purpose  aforesaid 

knowingly  and  willfully  conceal  any  material  fact  or  circumstance 

ipect  of  any  such  claim  or  application  for  indemnity,  shall  be  fined 

lore  than  five  hundred  dollars,  or  imprisoned  not  more  than  one 

or  both. 

iot  March  4,  1009,  c.  321,  |  224,  35  Stat  1133. 

195.  (Crim.  Code,  §  225.)     Misappropriating  postal  funds  or 

iroperty;  punishment  for;  prima  facie  evidence;  deposits,  etc., 

>ermitted. 

iioever,  being  a  postmaster  or  other  person  employed  in  or  con- 

d  with  any  branch  of  the  postal  service,  shall  loan,  use,  pledge, 

thecate,  or  convert  to  his  own  use,  or  shall  deposit  in  any 

or  exchange  for  other  funds  or  property,  except  as  authorized 
\,  any  money  or  property  coming  into  his  hands  or  under  his  con- 
n  any  manner  whatever,  in  the  execution  or  under  color  of  his 
,  employment,  or  service,  whether  the  same  shall  be  the  money 
operty  of  the  United  States  or  not;  or  shall  fail  or  refuse  to  re- 
o  or  deposit  in  the  Treasury  of  the  United  States  or  in  a  desig- 

depository,  or  to  account  for  or  turn  over  to  the  proper  officer  or 
:,  any  such  money  or  property,  when  required  so  to  do  by  law  or 
egulations  of  the  Post-Office  Department,  or  upon   demand  or 

of  the  Postmaster-General,  either  directly  or  through  a  duly  au- 
led  officer  or  agent,  shall  be  deemed  guilty  of  embezzlement ;  and 

such  person,  as  well  as  every  other  person  advising  or  knowingly 
:ipating  therein,  shall  be  fined  in  a  sum  equal  to  the  amount  or  val- 
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ue  of  the  money  or  property  embezzled,  or  imprisoned  not  more 
ten  years,  or  both.  Any  failure  to  produce  or  to  pay  over  any  ; 
money  or  property,  when  required  so  to  do  as  above  provided,  i 
be  taken  to  be  prima  facie  evidence  of  such  embezzlement ;  and 
on  the  trial  of  any  indictment  against  any  person  for  such  embe; 
ment,  it  shall  be  prima  facie  evidence  of  a  balance  against  him  to 
duce  a  transcript  from  the  account  books  of  the  Auditor  for  the  I 
Office  Department.  But  nothing  herein  shall  be  construed  to  pro] 
any  postmaster  depositing,  under  the  direction  of  the  Postmaster-* 
eral,  in  a  national  bank  designated  by  the  Secretary  of  the  Trea 
for  that  purpose,  to  his  own  credit  as  postmaster,  any  funds  in 
charge,  nor  prevent  his  negotiating  drafts  or  other  evidences  of 
through  such  bank,  or  through  United  States  disbursing  officers 
otherwise,  when  instructed  or  required  so  to  do  by  the  Postma: 
General,  for  the  purpose  of  remitting  surplus  funds  from  one  j 
office  to  another. 

R.  S.  {f  4046,  4063.    Act  March  4,  1909,  c.  321,  }  225,  85  Stat.'  1133. 


Hnten  of 
1.    Conotltutlcnulltj. 
1.    Bmbeizlement    by    postmaster   or  clerk 

In   general, 
t.    Embezzlement    by    cleric    tn    charge    or 

brunch  post  office  station. 
t.    Post    office    clerk    as    "public    officer" 

within  meaning  of  tanner  law. 
I.    Embeiilement  of  money  order  fundi  by 

fl.    Former  Jeopardy. 

T.    I  tulle  t  men  t. 
3.    Evidence. 


Hereof. 

1.  Constitutionality— K.  3.  J  4046, 
post,  5  10395,  providing  that  on  trial 
for  an  indictment  for  embezzlement  of 
money- order  funds  a  transcript  from 
the  money-order  account  books  of  the 
sixth  auditor  shall  be  prima  facie  evi- 
dence of  a  balance  due,  is  not  in  viola- 
tion of  Const.  Amend.  6,  providing  that 
in  all  criminal  cases  the  accused  shall 
enjoy  the  right  to  be  confronted  with 
the  witnesses  against  him.  U.  8.  v. 
Swan  <N.  M.  1803)  34  Pac.  533. 

2.  Embezzlement  by  postmaster  or 
clerk  In  general.— That  a  postmaster 
who  issued  money  orders  without  re- 
ceiving the  money  therefor,  and  failed 
to  account  for  each  money,  did  not  in- 
tend to  defraud  the  government,  but  to 
collect  and  account  for  the  money  on 
hie  settlement,  constitutes  do  defense 
to  a.  proaecution  for  embezzlement  of 
money-order  funds  under  R.  S.  f  4046 
(embodied  herein).  Vives  v.  D.  8. 
(1899)   92  Fed.  355,  34  C.  G.  A.  403. 

A  postmaster  who  uses  the  money 
received  through  his  office  in  paying  his 
private  debta,  so  that,  upon  examina- 
tion, his  accounts  do  not  balance,  is 
guilty  of  embezzlement  (Act  June  8, 
1872,  5  122),  though  he  intended  to  re- 
place the  money,  and  made  the  same 
good  shortly  after  his  arrest.  U.  S.  v. 
Gilbert  (C.  C.  1873)  Fed.  Cas.  No.  15,- 
205. 

Funds  payable  on  money  orders  may 
be  deemed  to  be  intrusted  to  the  post- 
master or  clerk  in  the  sense  that  he  is 


DeoUloaa 

guilty  of  embezzlement  if  he  con 
them  to  hie  own  use.  D.  8.  v.  B 
(D.  C.  1903)  122  Fed.  844.  845. 

3.  Embezzlement  by  clerk  In  et 
of  bran  oh  post  office  station.— A 
in  charge  of  a  branch  post-office 
tion,  authorized  to  issue  money  o: 
payable  at  other  offices  or  statioi 
intrusted  in  hie  official  capacity 
care  and  custody  of  the  funds 
which  he  Is  so  authorized  to  dra 
such  sense  that  he  is  guilty  of  en 
clement,  under  R.  S.  |  4046  (emb< 
herein),  where  he  issues  money  oi 
in  payment  of  his  private  debts,  v 
are  paid  to  the  holders  from 
funds.  U.  8.  v.  Boyer  (D.  C.  1 
122  Fed.  844. 

4.  Poet  office  clerk  u  "public  off 
within  meaning  of  former  law.— A 
in  a  post  office  acting  as  a  cashier 
public  officer  within  the  meaning  o 
penal  clause  of  the  subtreasury  a 
August  6,  1846  (chapter  SO),  and  1 
to  prosecution  under  it  for  embez 
fnnds  intrusted  to  him.  (1853)  5 
Atty.  Gen.  685. 

5.  Embezzlement  of  money  i 
fund*  by  carrier.— R.  S.  |  4045,  ai 
7577,  defines  "money  order  fundi 
consist  of  "all  money  received  foi 
sale  of  money  orders,  including  all 
thereon,  all  money  transferred  fron 
postal  revenues  to  the  money  < 
funds,  all  money  transferred  or 
from  the  money  order  funds  to 
service  of  the  Poet  Office  Departm 
and  declares  that  all  money  order  I 
transferred  from  one  postmaster  tc 
other  shall  be  deemed  and  taken  1 
money  order  funds  and  money  li 
treasury  of  the  United  States.  R 
4046  (embodied  herein),  declares 
every  postmaster,  assistant,  cterl 
other  person  employed  in  or  conn 
with  the  business  or  operations  o 
money  order  office,  who  converts  t 
own  use,  in  any  way  whatever, 
portion  of  the  "money  order  fu 
shall  be  deemed  guilty  of  embeulei 
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id  that  It  shall  be  prima  facie 
■  of  a  balance  against  bim  to 

:  a  transcript  from  the  money 
ccoont  books  of  the  Sixth  Audi- 
Hie    post-office    regulations   au- 

rural  letter  carriers  to  take 
:eipt  for  money  from  patron*  of 
outes  and  to  purchase  and  for- 
noney  orders  to  the  persona  or 
ltjona  for  which  the;  are  de- 
Held,  that  money  received  and 
ed  for  by  a  rural  letter  carrier 
istrons  of  bis  route,  to  be  used 
purchase    and    forwarding    of 

orders,  while  in  the  possession 
b  carrier   and   before   surrender 

post  office,  did  not  constitute 
j  order  funds,"  for  the  emb.es- 
t  of  which  the  carrier  could  be 
nted  under  It.  8.  {  4046.  U.  S. 
in  (D.  C.  1907)  160  Fed.  502. 
ormer  Jeopardy.— A  defendant 
Mulcted  under  R.  S.  |  4046  (em- 

herein),  of  embeulement  aa  as- 
:  postmaster.  A  verdict  was  tak- 
the  issue  of  embezzlement  alone, 
□sent,  without  a  finding  of  the 
it  embezzled;  and  the  court  sen- 
,  defendant  to  imprisonment  only, 
jt  rendering  judgment  by  war  of 
>r  the  amount  embezzled.  Held, 
>n  reversal  of  the  judgment,  and 
mantling  of  the  cause  for  further 
■dings,  defendant  must  be  dis- 
■d,   since    the   filing   of   the    fine 

require  a  retrial,  and  place  de- 
it  twice  in  jeopardy  on  the  issue 
e  amount  embezzled.  U.  8.  v, 
ruff  (D.  O.  1885)  68  Fed.  536, 
ent  affirmed  Kent  v.  U.  S.  (1896) 
d.  680,  19  0.  C.  A.  642. 
edict  men  t.— Indictment  of  a  post- 
r  for  embezzlement  of  post  office 
in  violation  of  this  section,  cbarg- 
at  accused  was  a  postmaster  and 
fully  and  feloniously  converted  to 
,wn  nse  money  of  the  United 
i  by  virtue  of  his  office,  was  not 
ave  for  failure  to  charge  that  he 
iwful  posses  sion  of  the  money  in 
iciary  capacity  at  the  time  of  the 
raion.  Corbin  v.  U.  8.  (1913) 
^ed.  278,  125  C.  C.  A.  114. 
indictment  for  embezzlement,  nn- 
l  S.  {  4053  (embodied  herein), 
ing  that  defendant  was  the  clerk 
arge  of  a  branch  post  office,  and 
icli  clerk  was  intrusted  with  the 
of  postage  stamps  and  stamped 
opes,  for  which  he  refused  and 
cted  to  account,  sufficiently  alleg- 
lat  defendant  was  "intrusted  by 
with  the  sale  of  such  stamps  and 
ped  envelopes  within  the  meaning 
at  section,  in  view  of  R.  S.  S  3918, 

$  7399,  which  provides  that  such 
ps  and  envelopes  shall  be  furoish- 
,  all  postmasters,  and  shall  be  kept 
tale  at  all  post  offices.  U.  S.  v. 
ir  (D.  C.  1903)  122  Fed.  844. 

indictment  under  R.  S.  |  4046 
>odied  herein),  which  provides  gen- 
y  that  "every  postmaster,  asslst- 
clerk  or  other  person  employed  in 


or  connected  with  the  business  or  oper- 
ations of  any  money  order  office  who 
converts  to  his  own  uae  *  •  •  any 
portion  of  the  money  order  funds  shall 
be  deemed  guilty  of  embezzlement,"  i» 
not  sufficient  where  It  merely  avera 
that  defendant  was  a  clerk  employed  in 
a  money  order  office,  and  charges  the 
offense  in  the  language  of  the  statute, 
but  it  must,  in  addition,  charge  that 
tbe  funds  converted  came  into  bis  pos- 
session by  virtue  of  hie  employment, 
which  is  essential  to  the  crime  of  em- 
bezzlement and  to  differentiate  it  from 
larceny.  D.  8.  v.  Allen  (D.  C.  1906) 
150  Fed.  152. 

8.  Evidence.— R.  S.  |  4046  (embodied 
herein),  providing  that  on  trial  of  an 
indictment  for  embezzlement  of  money 
order  funds  a  transcript  from  the  mon- 
ey order  account  booka  of  the  sixth 
auditor  shall  be  prima  facie  evidence  of 
a  balance  due,  is  not  in  violation  of 
Const.  Amend.  6,  giving  accused  the 
right  to  confront  the  witnesses  against 
him.  U.  S.  v.  Swan  (1893)  7  N.  M. 
306,  84  Pac.  536. 

9.  Verdict,  sentence,  and  punishment. 
—Where  an  indictment  against  a  post- 
master contained  two  counts,  one  charg- 
ing him  with  the  embezzlement  of  mon- 
ey-order funds,  under  K.  8.  t  4046  (em- 
bodied herein),  and  one  with  failing  to 
deposit  tbe  Bame  amount  of  postal  rev- 
enue funds,  under  R.  S.  |  4053  (em- 
bodied herein),  and  the  verdict  found 
him  guilty  as  charged,  without  speci- 
fying on  which  count,  a  sentence  im- 
posing the  minimum  sentence  under  ei- 
ther charge  renders  the  error,  If  any, 
without  prejudice  to  the  defendant  Vi- 
res v.  U.  8.  (1899)  92  Fed.  355,  34  a 
C.  A.  403. 

Under  R.  S.  1  4046  (embodied  here- 
in), limiting  the  fine  on  conviction  of 
embezzlement  to  the  amount  embezzled, 
a  judgment  imposing  a  fine  for  aa 
amount  equal  to  the  amount  embezzled, 
and  also  the  costs  of  the  prosecution, 
is  erroneous.  Wbitworth  v.  V.  S, 
(1902)  114  Fed.  302,  52  C.  C.  A.  214. 

Accused,  a  postmaster,  was  charged" 
in  one  count  with  feloniously  convert- 
ing money  of  tbe  United  States  which 
came  Into  his  hands  by  virtue  of  his: 
office,  and  in  the  second  count  with  em- 
bezzling the  same  amount  of  money. 
Held,  that  the  direction  of  a  rerdict  of 
not  guilty  on  the  second  count  did  not 
preclude  a  conviction  on  the  first  for 
inconsistency.  Corbin  v.  U.  8.  (1913) 
205  Fed.  278,  125  C.  C.  A.  114. 

Under  R.  8.  |  4046  (embodied  here- 
in), declaring  tbe  embezzlement  of  post 
office  money  order  funds  a  crime,  and 
providing  that  one  convicted  thereof, 
shall  "be  imprisoned  •  *  *  and  fined 
in  a  sum  equal  to  tbe  amount  embez- 
zled," a  sentence  of  imprisonment,  with- 
out any  fine,  is  invalid.  Woodruff  v. 
U.  S.  (C.  C.  1893)  58  Fed.  766. 

10.  Amnesty  of  crimes  committed  In 
Cuba  durlno  military  occupation  thore- 
(12843) 
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nf^-Apt  Cuban  Cong.  June  6,  1902, 
granting  amnesty  of  crimen  committed 
during  the  period  of  Intervention  by  cit- 
izens of  the  United  States,  and  provid- 
ing that  the  courts  shall  discontinue 
pending  proceedings  against  such  citi- 
zens, and  that  the  supreme  tribunal 
shall  send  down  and  the  judges  of  ex- 
amination shall  send  up  to  the  respec- 
tive courts  the  dossiers  relating  to  ac- 
cused persons  of  said  citizenship,  ap- 
plied only  to  the  punishment  for  crimes 
committed,  and  did  not  bar  an  action  bj 
the   United   States   against  one   of   its 


officers,  stationed  lo  Cuba  during  i 
itar;  occupation  thereof,  to  recc 
moneys  belonging  to  the  United  St» 
misappropriated  by  such  officer.  0 
v.  Neely  (C.  a  1903)  126  Fed.  221 

Cited  without  definite  applies! 
Lewis  Pub.  Co.  t.  Wymau  (1910) 
Fed.  13,  104  C.  C.  A.  453  <affir 
[1913]  33  Sup.  Ct  699,  228  D.  8.  ' 
67  L.  Ed.  989):  Higgins  v.  D. 
(1911)  185  Fed.  710,  108  C.  C.  A. 
D.  S.  v.  Young  (D.  O.  1886)  25  1 
710. 


§  10396.  (Crim.  Code,  §  226.)  Employees  interested  in  mail  c 
tracts;  punishment  for. 
Whoever,  being  a  person  employed  in  the  postal  service,  si 
become  interested  in  any  contract  for  carrying  the  mail,  or  act 
agent,  with  or  without  compensation,  for  any  contractor  or  per 
offering  to  become  a  contractor  in  any  business  before  the  Dep: 
ment,  shall  be  immediately  dismissed  from  office,  and  shall  be  fi 
not  more  than  five  thousand  dollars,  or  imprisoned  not  more  than 
year,  or  both. 

It.  S.  |  412.     Act  March  4,  1909,  c.  321,  |  226,  35  Stat  1134. 

Notes  of  Decisions 


Postal  omploye  as  agent  for  corpora- 
tion in  business  before  department— 
An  employ^  of  the  postal  service  who 
merely  executes  a  contract  with  the 
United  States,  or  a  department  there- 
of, on  behalf  of  a  corporation  of  which 
he  is  president,  cannot  be  said  to  be 
an  agent  for  the  corpora tiou  "in  any 
business  before  the  department"  with- 
in the  meaning  of  this  section,  and  a 
contract  tbua  executed  may  be  legally 
entered  into  by  the  Postmaster  Gener- 
al for  what  are  known  as  "printed  fac- 
ing slips"  to  be  nsed  as  labels  on  pack- 
ages of  letters.     (1911)  29  Op.  Atty. 


Gei. 


199. 


Contract  with  firm  member  of  which 
Is  an  officer  of  tho  department.— See, 
also,  notes  under  J  10205,  ante. 


B.  8.  I  412  (embodied  herein),  ■ 
not  prohibit  the  Postmaster  Get 
from  awarding  a  contract  for  fun 
ing  coal  for  his  department  to  a  fin 
being  the  lowest  bidder,  one  of 
members  of  which  is  an  officer  of 
department;  but  if  the  contract 
one  for  "carrying  the  mail,"  it  w 
be  clearly  within  the  general  prohib 
of  that  section.  (1903)  24  Op,  J 
Gen.  557. 

While  there  is  oo  statute  forbid 
the  Postmaster  General  from  aw 
ing  the  contract  to  such  a  firm,  1 
under  no  legal  obligation  t 
the  question  is  one  of  a 
Judgment  and  discretion,  the  Attn 
General  is  without  authority  or  ob 
tion  to  eipress  an  opinion  with 
erence  to  it     Id. 


§  10397.  (Crim.  Code,  §  227.)    Fraudulent  use  of  official  enveloj 

penalty. 

Whoever  shall  make  use  of  any  official  envelope,  label,  or 

dorsement  authorized  by  law,  to  avoid  the  payment  of  postag* 

registry  fee  on  his  private  letter,  packet,  package,  or  other  ma 

in  the  mail,  shall  be  fined  not  more  than  three  hundred  dollar 

Act  March  3,  1877,  c.  103,  }  5,  19  Stat  335.     Act  March  3,  1870,  c.  1: 

29,  20  Stat  362.    Act  July  5,  1884,  c.  234,  |  3,  23  Stat  158.    Act  July  2,  ] 

c  611,  24  Stat  122.    Act  March  4,  190&,  c  321,  |  227,  35  Stat  1134. 

§  10398.  (Crim.  Code,  §  228.)     Fraudulently  increasing  weigh 

mail ;  punishment  for. 

Whoever  shall  place  or  cause  to  be  placed  any  matter  in 

mails  during  the  regular  weighing  period,  for  the  purpose  of 

creasing  the  weight  of  the  mail,  with  intent  to  cause  an  increas 

the  compensation  of  the  railroad  mail  carrier  over  whose  route  : 

(13844) 


8)  THB  CRIMINAL  CODE    (|  231)  §    10401 

[  may  pass,  shall  be  fined  not  more  than  twenty  thousand  dollars,  or 
risoned  not  more  than  five  years,  or  both. 

Act  June  13,  1808,  c.  446,  |  1,  SO  Stat.  442.  Act  March  4,  1909,  c.  321, 5  228, 
S  Stat  1134. 

Notes  of  Decisions 

nspiricy. — See,  also,  notes  under  |  ator    that    defendant    was    attempting 

I,  ante.  to  defraud  the  United  States  is  not  suf- 

iere  an  indictment  charged  a  cod-  cient  to  make  such 'person  a  part;  to 

cy  to  defraud   the   United   States  the  attempt,  and  to  sustain  the  charge, 

ailing  old  newspapers  for  the  pur-  it  being  necessary  to  show  intentional 

of  fraudulently  increasing  the  participation  in  the  attempt  to  defraud; 
ht  of  mail  matter,  it  was  held  that,  and  if  the  evidence  shows  that  such  al- 
ch  mailing  was  done  by  defendant's  leged  co-conspirator  bad  knowledge  that 
ints  or  agents,  as  such,  and  not  defendant  was  mailing  over  said  poat 
trties  to,  or  members  or  abettors  route  such  newspapers  with  intent  to 
le  common  design,  the;  will  not  be  defrsnd  the  United  States,  and  such  al- 
ed  coconspirators,  nor  will  such  leged  co- conspirator,  with  a  view  to  sa- 
ng amount  to  an  overt  act.  U.  S.  siet  defendant  therein  remailed  such 
>wton  (D.  G.  1892)  B2  Fed.  275.  newspapers  over  said  poat  route,  a  con- 

thi*   fraudulent   mailing  was  com-  spiracy  to  defraud  the  United  States  is. 

d  within  the  judicial  district  charg-  proven,  and  by  such  remailing  such  al- 

]  the  indictment,  it  is  immaterial  leged  co -conspirator  becomes  an  active 

e  the  alleged  conspiracy  was  form-  party  to  the  conspiracy.     Id. 

r  whether  or  not  the  parties  there-  It  is  sufficient  if   the  defendant  and 

t  either  of  them,  were  ever  within  any   other   person   at  any   time   during 

district     Id.  the  weighing  formed  a  common  design 

the  trial  of  one  indicted  for  con-  to   defraud  the  government  in  eonnec- 

ig  to  defraud  the  United  States  by  tion  with  such  weighing,  and  that  then 

ng  old  newspapers  for  the  purpose  the    defendant    or    such    other    person 

•andulently   increasing   the   weight  committed   an   overt  act  in   connection 

ail  matter,  mere  suspicion  or  bare  therewith.     Id. 
ledge    of   an    alleged    co-consplr- 

399.  (Crim.  Code,  §  229.)  Offenses  against  foreign  mail  in 
transit;  punishment  for;  indictments. 

very  foreign  mail  shall,  while  being  transported  across  the  ter- 
y  of  the  United  States  under  authority  of  law,  be  taken  and 
ned  to  be  a  mail  of  the  United  States  so  far  as  to  make  any 
tion  thereof,  or  depredation  thereon,  or  offense  in  respect  there- 
r  any  part  thereof,  an  offense  of  the  same  grade,  and  punishable 
ie  same  manner  and  to  the  same  extent  as  though  the  mail  was  a 
of  the  United  States;  and  in  any  indictment  or  information  for 
such  offense,  the  mail,  or  any  part  thereof,  may  be  alleged  to  be, 
on  the  trial  of  any  such  indictment  or  information  it  shall  be  deem- 
tid  held  to  be,  a  mail  or  part  of  a  mail  of  the  United  States. 
R.  S.  %  4013,    Act  March  4,  1900,  c.  321, 1  229,  35  Stat  1134. 

400.  (Crim.  Code,  §  230.)    Omission  to  take  oath. 

irery  person  employed  in  the  postal  service  shall  be  subject  to 
>enalties  and  forfeitures  for  the  violation  of  the  laws  relating 
ich  service,  whether  he  has  taken  the  oath  of  office  or  not. 
R.  S.  |  3832.     Act  March  4,  1909,  c.  321,  3  230,  35  Stat  1134. 

401.  (Crim.  Code,  §  231.)     Definition. 

lie  words  "postal  service,"  wherever  used  in  this  chapter,  shall 
eld  and  deemed  to  include  the  "Post-Office  Department." 
Act  March  4,  1909,  e.  321,  »  231,  30  Stat  1134. 

(12845) 
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CHAPTER  NINE 
Offenses  against  Foreign  and  Interstate  Commerc 

Ssc.  _  S«. 

10402.  Explosives  carried  on  vessels  or      10410.  Shipping  packages  of  intoi 

vehicles    with    passengers    (or  big  liquors  Id   interstate, 

hire   forbidden ;  explosives  per;  commerce  not  plainly  mat 

mitteil ;     restriction ;     military  penalty, 

transportation.  10411.  Importing  certain  injurious 

10403.  Regulations  for  transporting  ex-  and    animals   forbidden ; 

plosives  to  be  made  by  Inter-  mlts  for  foreign  wild  anin 

state   Commerce   Commission ;  specimens  for  museums,  i 

effect.  10412,  Transportation  of  illegally 

10404.  High    explosives    excluded    from  ed  game,  etc.,  prohibited ; 

certain  vessels  or  vehicles.  merits  In  game  season ;   t 

10405.  Marking  packages  of  explosives ;  era  of  barnyard  fowls. 

punishment   for   violation.  10413.  Marking  of  package*. 

10406.  Causing  death  or  injury   by   il-       10414.  Penalty  for  violations. 

legal    transportation ;     punish-      10415.  Importing  and   transporttai 
ment  for.  scene  books,   etc.,  punish 

10407.  Importing,   etc.,   lottery   tickets,  for. 

etc. ;  interstate,  etc.,  carriage ;       10418.  Transportation    or    import 
punishment   for.  of    prize-fight    films,    etc, 

10408.  Intoxicating    liquors    by    inter-  lawful. 

state,   etc.,  shipment  delivered  10417.  Receiving   for  sale,  etc,  o 
to  other   than   bona   fide   con-  hibltion,  prise  fight   films, 

signee ;    punishment  for.  unlawful. 

10400.  Carrier,  etc.,  collecting  purchase  10418.  Punishment  for  violation  of 
price  of   interstate,  etc.,   ship-  visions  of  act 

ment    of    intoxicating    liquor; 
penalty. 

§  10402.  (Crim.  Code,  §  232.)  Explosives  carried  on  vessels 
vehicles  with  passengers  for  hire  forbidden;  explosives  ] 
mitted;  restriction;  military  transportation. 
It  shall  be  unlawful  to  transport,  carry,  or  convey,  any  dynarr 
gunpowder,  or  other  explosive,  between  a  place  in  a  foreign  cc 
try  and  a  place  within  or  subject  to  the  jurisdiction  of  the  Un 
States,  or  between  a  place  in  any  State,  Territory,  or  District  of 
United  States,  or  place  noncontiguous  to  but  subject  to  the  jurisdic 
thereof,  and  a  place  in  any  other  State,  Territory,  or  District  of 
United  States,  or  place  noncontiguous  to  but  subject  to  the  juris 
tion  thereof,  on  any  vessel  or  vehicle  of  any  description  operated  t 
common  carrier,  which  vessel  or  vehicle  is  carrying  passengers 
hire:  Provided,  That  it  shall  be  lawful  to  transport  on  any  such  ■ 
sel  or  vehicle  small  arms  ammunition  in  any  quantity,  and  such  fu 
torpedoes,  rockets,  or  other  signal  devices,  as  may  be  essential  to  j 
mote  safety  in  operation,  and  properly  packed  and  marked  sample 
explosives  for  laboratory  examination,  not  exceeding  a  net  weighi 
one-half  pound  each,  and  not  exceeding  twenty  samples  at  one  t 
in  a  single  vessel  or  vehicle ;  but  such  samples  shall  not  be  carric 
that  part  of  a  vessel  or  vehicle  which  is  intended  for  the  transpc 
tion  of  passengers  for  hire:  Provided  further,  That  nothing  in 
section  shall  be  construed  to  prevent  the  transportation  of  militan 
naval  forces  with  their  accompanying  munitions  of  war  on  passen 
equipment  vessels  or  vehicles. 

:.  234,  |  1,  35  Stat.  554.    Act  Hare 

Hotel  of  Decisions 
Application  of  statute  to  common  oar-       the  transportation  of  explosives  in 
rtara^Cr.  Code,  H  232, 235,  prohibiting      vehicle    carrying   passengers   for 


(12846) 
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sported  on  any  passenger  train  en- 
commerce,  held  ap- 
carriers,  their  em- 
*b,  or  any  person  traveling  on  such 
Je.    Ryan  v.  U.  &  (1814)  218  Fed. 


■ight  train  at  passenger  train  wlth- 
atule. — A  freight  train  may  be  re- 
ed ag  a  passenger  train,  within  the 
ling  of  R.  8.  |  5353  (embodied 
in),  prohibiting  the  transportation 
troglycerine  on  vehicles  engaged  in 
state  passenger  traffic,  when  pas- 
ers  are  conveyed  thereby  for  com- 
ation,  in  an;  kind  of  cars,  by  an- 
ty  of  the  railway  company.  U.  S. 
.ol  (D.  G.  18931  58  Fed.  763. 
th  lb  It  Ion  of  transportation  of  nltro- 
irln  as  extending  to  dynamite.— 
prohibition  in  R.  S.  }  5353  (em- 
&  herein),  against  transporting 
glycerin  upon  vehicles  engaged  in 
state  passenger  traffic,  extends  also 
rnamite,  which  ia  made  by  mixing 
glycerin  with  some  solid  and  inert 
■bent    substance,    and    Contains    no 

■  explosive  ingredient.  U.  S.  v. 
(D.  C.  1863)  58  Fed.  763. 
I!ctment.— Counts  of  an  indictment 
ring  certain  defendants  named  with 
trfully,  etc.,  trail  spur  ting  and  rur- 
:  in  interstate  commerce  dynamite 
nitroglycerin  in  a  vehicle  described 
ferent  counts  aa  a  "passenger  car" 
rain,"  and  other  defendants  as  aid- 
nil  abettors  therein,  held  to  Huffi- 
ly charge  a  violation  of  this  sec- 
Ryan  v.  U.  S.  (C.  C.  A.  1914) 
red.  13. 

ispiracy. — Id  a  prosecution  for 
piracy  to  commit  a  crime  against 
:initeu  States,  to  wit,  the  trans- 
ition in  interstate  commerce  in 
nger  trains  or  cars  of  nitroglycerin 
lynamite  in  violation  of  Cr.  Code, 
,  232,  et  sen,.,  and  for  transporting, 
g,  and  abetting  in  such  transporta- 
of  nitroglycerin  and  dynamite,  evi- 
!  held  sufficient  to  sustain  a  con- 
m  of  certain  of  the  defendants  and 
Sclent    to    sustain    a    conviction   of 


certain  others.  Ryan  v.  U.  S.  (C.  C. 
A.  1914)  216  Fed.  13. 

Such  indictments  beld  to  charge  sepa- 
rate and  not  interdependent  offenses, 
and  hence  were  properly  consolidated 
for  trial    Id. 

Where  the  indictments  charged  the 
first  overt  act  as  of  January  20.  1908, 
and  the  last  August  27,  1911,  and  were 
Ejled  February  6,  26,  1912,  the  prosecu- 
tion was  not  barred  by  limitations.     Id. 

Where  the  carriage  as  averred  was 
the  subject  of  the  conspiracy  in  any 
measure,  the  violation  of  such  act  would 
be  sufficient  to  form  the  basis  of  con- 
spiracy within  section  37,  regardless  of 
the  fact  that  the  ultimate  purpose  was 
the  destruction  of  "open  shop"  steel 
constructions  in  the  United  States,  an 
object  not  within  federal  cognisance. 
Id. 

The  indictment  held  to  aver  a  contin- 
uing conspiracy  to  commit  a  continuous 
offense  against  the  United  States.     Id. 

Where  a  conspiracy  to  transport  ni- 
troglycerin in  passenger  trains  and  cars 

have  been  entered  into  December  1, 
1906,  the  overt  acts  having  been  com- 
mitted beginning  January  20,  1908,  and 
extending  to  August  27,  1911,  it  was 
immaterial  that  dynamite  was  not  nam- 
ed in  the  enactments  in  force  at  the 
inception  of  the  conspiracy,  or  that  R. 
S.  g  6353  (embodied  herein),  had  been 
amended  in  the  meantime;  the  car- 
riage of  nitroglycerin  having  beeD  pro- 
hibited by  Act  July  3,  1866,  and  con- 
tinuously since  that  time.     Id. 

It  was  not  necessary  for  the  govern- 
ment to  prove  an  extension  of  the  con- 
spiracy to  the  carriage  of  dynamite  aft- 
er May  30,  1908,  when  R.  S.  f  5363 
(embodied  herein),  was  amended  to  in- 
clude dynamite,  though  such  proof  was 
admissible.     Id. 

Cited  without  definite  application, 
Watson  v.  St  Louis,  I.  H.  &  S.  It.  Co. 
(C.  C.  1909)  169  Fed.  942,  affirmed 
(1912)  32  Sup.  Ct.  533,  223  U.  a  745, 
56  L.  Ed.  639. 


(403.  (Crim.  Code,  §  233.)  Regulations  lor  transporting  ex- 
plosives to  be  made  by  Interstate  Commerce  Commission; 
effect. 

he  Interstate  Commerce  Commission  shall  formulate  regula- 
s  for  the  safe  transportation  of  explosives,  which  shall  be  bind- 
upon  all  common  carriers  engaged  in  interstate  or  foreign  corn- 
er which  transport  explosives  by  land.     Said  commission,  of  its 

motion,  or  upon  application  made  by  any  interested  party,  may 
e  changes  or  modifications  in  such  regulations,  made  desirable  by 

information  or  altered  conditions.  Such  regulations  shall  be  in 
rd  with  the  best  known  practicable  means  for  securing  safety  in 
sit,  covering  the  packing,  marking,  loading,  handling  while  in 
sit,  and  the  precautions  necessary  to  determine  whether  the  ma- 
J  when  offered  is  in  proper  condition  to  transport.  Such  regu- 
ns,  as  well  as  all  changes  or  modifications  thereof,  shall  take  effect 
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ninety  days  after  their  formulation  and  publication  by  said  com 
sion  and  shall  be  in  effect  until  reversed,  set  aside,  or  modified. 

Act  May  30,  190S,  e.  234,  f  2,  35  Stat.  555.    Act  March  4,  1909,  c  321,  | 
.86  Stat.  H35. 

Note*  of  Decisions 

See  notes  under  the  preceding  section.       the  transportation  of  explosives  by 

Regulation*  as  excluding  state  laws.—      governs  as  to  all  such  transported 

Thie  section,  by  authority  of  which  the       interstate  or  foreign  commerce,  t< 

Interstate   Commerce   Commission   has       exclusion  of  state  laws.    The  Ingric 

formulated  and   issued   regulations   for      C.  1912)  195  Fed.  596. 

§  10404.  (Crim.  Code,   §  234.)     High  explosives   excluded   f 

certain  vessels  or  vehicles. 

It  shall  be  unlawful  to  transport,  carry,  or  convey,  liquid  n 

glycerin,  fulminate  in  bulk  in  dry  condition,  or  other  like  es 

sive,  between  a  place  in  a  foreign  country  and  a  place  withi 

subject  to  the  jurisdiction  of  the  United  States,  or  between  a  i 

in  one  State,  Territory,  or  District  of  the  United  States,  or  place 

contiguous  to  but  subject  to  the  jurisdiction  thereof,  and  a  plac 

any  other  State,  Territory,  or  District  of  the  United  States,  or  j 

noncontiguous  to  but  subject  to  the  jurisdiction  thereof,  on  any  v 

or  vehicle  of  any  description  operated  by  a  common  earner  in 

transportation  of  passengers  or  articles  of  commerce  by  land  or  w 

Act  May  30,  1908,  c.  234,  |  8,  35  Stat  555.     Act  March  4,  1909,  c.  3 

234,  35  Stat.  1135. 

§  10405.  (Crim.  Code,  §  235.)  Marking  packages  of  explosi 
punishment  for  violation. 
Every  package  containing  explosives  or  other  dangerous  art 
when  presented  to  a  common  carrier  for  shipment  shall  have  pla 
marked  on  the  outside  thereof  the  contents  thereof;  and  it  shal 
unlawful  for  any  person  to  deliver,  or  cause  to  be  delivered 
any  common  carrier  engaged  in  interstate  or  foreign  commero 
land  or  water,  for  interstate  or  foreign  transportation,  or  to  carry 
on  any  vessel  or  vehicle  engaged  in  interstate  or  foreign  trans 
tation,  any  explosive,  or  other  dangerous  article,  under  any  fals 
deceptive  marking,  description,  invoice,  shipping  order,  or  other  d 
ration,  or  without  informing  the  agent  of  such  carrier  of  the 
character  thereof,  at  or  before„the  time  such  delivery  or  carriat 
made.  Whoever  shall  knowingly  violate,  or  cause  to  be  violated, 
provision  of  this  section,  or  of  the  three  sections  last  preceding 
any  regulation  made  by  the  Interstate  Commerce  Commission  in 
suance  thereof,  shall  be  fined  not  more  than  two  thousand  dollar 
imprisoned  not  more  than  eighteen  months,  or  both. 

It.  S.  I  5355.    Act  May  30,  1908.  c.  234,  ft  4,  5,  35  Stat  555.    Act  M 
4,  1909,  c.  321,  |  235,  35  Stat.  1135. 

Nutes  of  Decisions 
See  notes  under  f  10402,  ante.  (C.   C.    1909)    169  Fed.   942,   affl 

Cited    without    definite    application.       (1912)  32  Sup.  Ct  533,  223  U.  S. 
Watson  v.  St  Louis,  I.  M.  &  S.  R.  Co.       56  L.  Ed.  639. 

§  10406.  (Crim.  Code,  §  236.)     Causing  death  or  injury  by  ill 

transportation;  punishment  for. 

When  the  death  or  bodily  injury  of  any  person  is  caused  by 

explosion  of  any  article  named  in  the  four  sections  last  precec 

while  the  same  is  being  placed  upon  any  vessel  or  vehicle  t< 

transported  in  violation  thereof,  or  while  the  same  is  being  so  tt 

ported,  or  while  the  same  is  being  removed  from  such  vessel  or 

hide,  the  person  knowingly  placing,  or  aiding  or  permitting  the  j 
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of  such  articles  upon  any  such  vessel  or  vehicle,  to  be  so  trans- 

:d,  shall  be  imprisoned  not  more  than  ten  years. 

R.  S.  1 5354.    Act  March  4,  1909,  c.  321,  |  236,  36  Stat.  1136.  . 

td     without    definite    application,      M.  ft  S.  R.  Co.  (C.  C.  1909)  169  Fed. 

.  v.  Coppersmith   (C.   C.   1880)   4      942,  affirmed   (1912)  32   Sup.   Ct.  533, 

196,  205;    Watson  v.  St  Louie,  I.      223  U.  S.  745,  56  L.  Ed.  639. 

407.  (Crim.  Code,  §  237.)    Importing,  etc.,  lottery  tickets,  etc. ; 
interstate,  etc.,  carriage ;  punishment  for. 

'boever  shall  bring  or  cause  to  be  brought  into  the  United 
es  or  any  place  subject  to  the  jurisdiction  thereof,  from  any 
ign  country,  for  the  purpose  of  disposing  of  the  same,  any  paper, 
ficate,  or  instrument  purporting  to  be  or  to  represent  a  ticket, 
ice,  share,  or  interest  in  or  dependent  upon  the  event  of  a  lot- 
gift  enterprise,  or  similar  scheme,  offering  prizes  dependent  in 
le  or  in  part  upon  lot  or  chance,  or  any  advertisement  of,  or  list 
ie  prizes  drawn  or  awarded  by  means  of,  any  such  lottery,  gift 
rprise,  or  similar  scheme;  or  shall  therein  knowingly  deposit  or 
e  to  be  deposited  with  any  express  company  or  other  common 
ier  for  carriage,  or  shall  carry,  from  one  State,  Territory,  or  Dis- 
of  the  United  States,  or  place  noncontiguous  to  but  subject  to  the 
■diction  thereof,  to  any  other  State,  Territory,  or  District  of  the 
:ed  States,  or  place  noncontiguous  to  but  subject  to  the  jurisdic- 
thereof,  or  from  any  place  in  or  subject  to  the  jurisdiction  of  the 
:ed  States  through  a  foreign  country  to  any  place  in  or  subject  to 
jurisdiction  thereof,  or  from  any  place  in  or  subject  to  the  juris- 
on  of  the  United  States  to  a  foreign  country,  any  paper,  certificate, 
istrument  purporting  to  be  or  to  represent  a  ticket,  chance,  share, 
iterest  in  or  dependent  upon,  the  event  of  any  such  lottery,  gift  en- 
rise,  or  similar  scheme,  or  any  advertisement  of,  or  list  of  the  prizes 
vn  or  awarded  by  means  of,  any  such  lottery,  gift  enterprise,  or 
lar  scheme,  or  shall  knowingly  take  or  receive,  or  cause  to  be  taken 
eceived,  any  such  paper,  certificate,  instrument,  advertisement,  or 
so  brought,  deposited,  or  transported,  shall,  for  the  first  offense, 
ined  not  more  than  one  thousand  dollars,  or  imprisoned  not  more 
i  two  years,  or  both ;  and  for  any  subsequent  offense  shall  be  im- 
oned  not  more  than  two  years. 
Act  March  2,  1895,  c.  101,  28  Stat  963.  Act  March  4,  1909,  c  321,  8  23T, 
IB  Stat  1136. 

Notes  of  Decision* 
nstitutlonaliiy— The  carriage  of  by  all  the  parties  to  the  transaction  to 
ry  tickets  from  oue  state  to  eootb-  represent  the  interest  of  tbe  purchaser 
y  an  express  company  engaged  in  of.  a  ebance  in  a  lottery  or  "policy" 
ring  freight  and  packages  from  game  in  which  the  drawing  haa  not  tak- 
■  to  state  is  interstate  commerce,  en  place.  Reilley  v.  U.  S.  (1901)  106 
h  Congress,  under  its  power  to  reg-  Fed.  896.  46  C.  C.  A.  2.").  Judgment  re- 
>,  may  prohibit  by  making  it  en  of-  versed  Francis  v.  U.  S.  (1903)  23  Sup. 
•-  against  the  United  States  to  cause  Ct.  334.  18S  U.  S.  375.  47  L.  Kd.  508. 
tickets  so  to  be  carried.     Cham-  whIt   constitute*   lottery.   -   Policy 

t.  Ames   (1903)   23  Sup.  Ct  321,       al]pg  writtm  b,  a  customer  to  indicate 
188  D.  S.  321,  47  L.  Ed.  492.  hi8  choice  of  numbers,  and  delivered  by 

*  provision  of  Act  March  2,  1895  nim  to  an  agent  of  the  policy  gnme,  to 
i  section),  that  "any  person  who  bo  forwarded  by  him  to  headquarters  in 
cause  to  be  •  *  •  carried  from  another  state,  are  not  within  this  sec- 
state  to  another  in  the  United  £„,],  making  it  an  offense  against  the 
es  any  paper,  certificate,  or  instru-  United  States  to  cause  to  be  carried 
t  purporting  to  be  or  represent  a  from  one  state  to  another  any  paper, 
;t.  chance,  share,  or  interest  in  or  certificate,  or  instrument  purporting  to 
ndent  upon  the  event  of  a  lottery  be  or  to  represent  a  ticket,  chance, 
*  or  similar  enterprise,"  shall  be  share,  or  interest  in  a  lottery.  Francis 
y  of  en  offense,  le  within  tbe  con-  T.  U.  S.  (1903)  23  Sup.  Ct  334,  335,  188 
tional  power  of  Congress  to  reg-  TJ.  S.  375.  47  L.  Ed.  508,  reversing 
>  commerce  among  the  states  and  judgment  Reilley  v,  U.  S.  (1001)  100 
rs  a  case  where  an  individual  car-  Fed.  896,  46  C.  C.  A.  25. 
from  one  etate  into  another  a  ticket  Defendant,    to   induce   the   sale   of   a 

slip  of  paper  which  is  understood      cereal  called  "Mother's  Oats,"  placed  in 
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each  package  a  coupon  on  which  one 
of  the  letters  which  spelled  the  word 
"Mother's"  was  printed,  and  offered 
premiums  to  persons  holding  coupons 
which  would  spell  the  word  '"Mother's"; 
the  letter  "O"  being  placed  on  only  one 
coupon  in  500.  Held,  that  snch  scheme 
was  a  lottery,  within  this  section.  U. 
S.  t.  Jefferson  (U.  C.  1006)  134  Fed. 
269. 

A  scheme  by  which  a  prize  is  given  to 
the  pcrnon  who  obtains  seven  complete 
paper  animals,  the  parts  of  one  of 
which,  to  be  put  together,  are  contain- 
ed in  each  package  of  a  food  product 
sold,  but  without  anything  on  the  out- 
side of  the  package  to  Indicate  what 
animal  is  contained  therein  has  an  ele- 
ment of  chance  in  the  purchase  of  the 
packages,  and  is  a  lottery  scheme;  and 
tbe  conveying  of  a  ticket  or  instrument 
purporting  to  represent  a  share  or  in- 
terest therein  from  one  state  into  an- 
other constitutes  a  criminal  offense,  un- 
der this  section.  U.  H.  v.  McKenna  (D. 
C.  1906)  140  Fed.  252. 

Meaning  of  word  "state."— In  the 
provision  of  this  section  which  makes 
it  an  offense  to  cause  lottery  tickets  to 
be    carried   or   transferred   "from    one 

muat  be  held  to  have  been  used  in  a 
constitutional  sense,  which  does  not  in- 
clude a  territory  of  tbe  United  States; 
hence  a  complaint  c barging  a  person 
with  having  caused  lottery  tickets  to 
be  carried  and  transported  from  a  state 
to  a  territory  does  not  charge  an  of- 
fense within  a  statute.  U.  M.  v.  Ames 
(C.  C.  1890)  95  Fed.  453. 

Separata  and  distinct  offense*  under 
statute.— Act  March  2,  1S95,  defines 
three  separate  offenses;  and  to  con- 
stitute an  offense  under  either  the  sec- 
ond or  third  clause  it  is  not  necessary 
that  the  paper,  certificate,  or  instru- 
ment should  have  been  brought  into  the 
United  States  from  abroad  for  the  pur- 
pose of  disposing  of  the  same,  those  be- 


ing the  elements  of  the  first  o5i 
alone.  Reilley  v.  U.  S.  (1901)  108  1 
890,  46  C.  C.  A.  25,  judgment  revei 
Fronds  v.  U.  B.  (1003)  23  Sup. 
334,  188  U.  S.  375,  47  I*.  Ed.  508. 

Transportation  of  tickets  from  I 
to  District  of  Columbia,— Act  Marc 
1805,  c.  101,  28  Stat.  903,  provides 
any  person  who  shall  cause  to 
biougbt  within  the  United  States  f 
abroad,  for  tbe  purpose  of  disposin 
the  same,  or  carry  from  one  atat< 
another  in  the  United  States,  any  ti 
of  a  lottery,  shall  be  punished, 
Held,  that  such  statute  did  not  ] 
bibit  the  transportation  of  lottery  t 
ets  from  a  state  to  the  municipalir. 
tbe  District  of  Columbia.  U.  8 
Whelpley  (D.  C.  1603)  125  Fed.  Bit 

Carrying  papers  containing  fig 
representing  result  of  lottery  araw 
—The  provision  of  this  section  ma- 
it  an  offense  to  carry  from  one  s 
to  another  any  paper  "purportini 
be  or  represent  a  ticket,  chance,  si 
or  interest  in  or  dependent  upon 
event  of  a  lottery,"  does  not  appl 
the  carrying  of  papers  containing 
figures  representing  tbe  result  of  a 
tery  drawing  wbicb  haa  already  ti 
place.  France  v.  U.  S.  (1807)  17  : 
Ct  219,  221,  164  U.  a  676,  41  L. 
595. 

Cited  without  definite  applies 
Hoke  v.  U.  S.  (1913)  33  Sup.  Ct. 
227  U.  8.  308,  57  L.  Ed.  523,  4! 
It.  A.  (N.  S.)  606,  Ann.  Cos.  19: 
905;  Shawnee  Milling  Co.  v.  Tei 
(C.  C.  1010)  179  Fed.  517:  D.  £ 
Warner  (C.  C.  1911)  188  Fed. 
U.  S.  v.  Delaware  &  Hudson  Co.  (C 
1008)  164  Fed.  216  (reversed  [1 
20  Sup.  Ct  527,  213  U.  S.  366,  K 
Ed.  836);  U.  a  v.  Hoke  (D.  C.  11 
187  Fed.  062  (affirmed  HOIS]  33  ; 
Ct.  281,  227  U.  S.  308,  57  L.  Ed. 
43  L.  II.  A.  [N.  8.]  606,  Ann. 
191 3E.  605). 


§  10408.  (Crim.  Code,  §  238.)     Intoxicating  liquors  by  interst 

etc.,  shipment  delivered  to  other  than  bona  fide  consigr 

punishment  for. 

Any  officer,  agent,  or  employee  of  any  railroad  company, 

press  company,  or  other  common  carrier,  who  shall  knowingly 

liver  or  cause  to  be  delivered  to  any  person  other  than  the  persor 

whom  it  has  been  consigned,  unless  upon  the  written  order  in  e 

instance  of  the  bona  fide  consignee,  or  to  any  fictitious  person,  O' 

any  person  under  a  fictitious  name,  any  spirituous,  vinous,  malted, 

mented,  or  other  intoxicating  liquor  of  any  kind  which  has  been  si 

ped  from  one  State,  Territory,  or  District  of  the  United  States,  or  p 

nonconiiguous  to  but  subject  to  the  jurisdiction  thereof,  into  any  01 

State,  Territory,  or  District  of  the  United  States,  or  place  nom 

tiguous  to  but  subject  to  the  jurisdiction  thereof,  or  from  any  for* 

country  into  any  State,  Territory,  or  District  of  the  United  States 

place  noncontiguous  to  but  subject  to  the  jurisdiction  thereof,  shal 
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Commerce  Act,  the  Wil- 
.ct,  and  Cr.  Code,  *J  238,  239,  reg- 
interstate  commerce  in  intoricat- 
quors,  to  the  exclusion  of  state 
i,  and  Acts  Tenn.  1913,  2d  Extra 
e.  1,  I|  5,  8,  and  section  9,  aubaec. 
sting  to  the  aame  subject,  are  in- 

so  far  as  they  regulate  interstate 
erce.  Palmer  v.  Southern  Exp. 
renn.  1914)  165  S.  W.  236. 
i  of  ward*  "any  railroad  company, 
m  company,  or  other  common  car- 
—The   words   "any   railroad   com- 

expreaa  company,  or  other  corn- 
carrier1'  exhaust  the  whole  genua 


not  more  than  five  thousand  dollars,  or  imprisoned  not  more  than 

years,  or  both. 

Act  March  4,  1909,  c.  321,  1  238,  35  Stat.  1136. 
Decision* 
of  carriera  engaged  in  interstate  com- 
merce, and  the  subject  of  private  car- 
riers of  intoxicating  liquora  in  inter- 
state commerce  is  not  within  the  atatV 
ute.  U.  3.  v.  First  Nat  Bank  (D.  C. 
1911)  190  Fed.  336. 

Cited  without  dell  nits  application, 
Ex  parte  Oklahoma  (1911)  31  Sup.  Ct 
426,  220  U.  S.  191,  65  L.  Ed.  431;  Unit- 
ed States  Express  Co.  v,  Friedman 
(1911)  191  Fed.  673,  112  C.  C.  A.  219; 
I.".  S.  v.  Eighty-Seven  Barrels,  etc.,  of 
Wine  (D.  C.  1910)  180  Fed.  215;  U. 
S.  v.  United  States  Express  Go.  (D.  C. 
1910)  180  Fed.  1006,  reversed  (1911) 
191  Fed.  673,  112  C.  C.  A,  219. 

409.  (Crim.  Code,  §  239.)     Carrier,  etc.,  collecting  purchase 
price  of  interstate,  etc.,  shipment  of  intoxicating  liquor;    pen- 
alty, 
ly  railroad  company,  express  company,  or  other  common  car- 

or  any  other  person  who,  in  connection  with  the  transpor- 
>n  of  any  spirituous,  vinous,  malted,  fermented,  or  other  intox- 
lg  liquor  of  any  kind,  from  one  State,  Territory,  or  District  of 
United  States,  or  place  noncontiguous  to  but  subject  to  the  ju- 
ction  thereof,  into  any  other  State,  Territory,  or  District  of  the 
ed  States,  or  place  noncontiguous  to  but  subject  to  the  jurisdic- 
thereof,  or  from  any  foreign  country  into  any  State,  Territory,  or 
-ict  of  the  United  States,  or  place  noncontiguous  to  but  subject  to 
jurisdiction  thereof,  shall  collect  the  purchase  price 'or  any  part 
«f,  before,  on,  or  after  delivery,  from  the  consignee,  or  from  any 
r  person,  or  shall  in  any  manner  act  as  the  agent  of  the  buyer  or 
r  of  any  such  liquor,  for  the  purpose  of  buying  or  selling  or  com- 
ng  the  sale  thereof,  saving  only  in  the  actual  transportation  and 
ery  of  the  same,  shall  be  fined  not  more  than  five  thousand  dollars. 

Act  March  4,  1909,  c.  321,  J  239,  35  Stat  1136. 

Notos  of  Decisions 


gulation  of  Interatata  oommaroo.— 
er  v.  Southern  Exp.  Co.  (Tenn. 
i  165  S.  W.  236;   note  under  i  10,- 


e  of  words  "any  railroad  company, 
iss  company,  or  other  common  car- 
'— U.  S.  v.  Firat  Nat  Bant  (D.  C. 
)  190  Fed.  336;   note  under  J  10, 

rpoae  or  object  of  phrase  "In  con- 
bb  with." — The  primary  purpose  of 
>braae  "in  connection  with"  Lb  to 
ie  the  statute  within  the  ecope  of 
al  jurisdiction,  and  to  extend  ted- 
jurisdiction  over  the  whole  field  of 
irity.  U.  S.  v.  First  National  Bank 
;.  1911)  190  Fed.  336. 
e  secondary  object  of  the  phrase 
onnection  with"  is  to  require  that 
orbidden  act  shall  be  done  in  con- 
on  with  interstate  commerce,  and 
e  a  liquor  dealer  sells  Intoxicating 
r  shipped  in  interstate  commerce 
redit,  Congress  may  not  make  the 


act  of  collecting  the  purchase  price,  ei- 
ther by  a  bank  or  an  attorney  months 
after  the  transaction  is  closed,  criminal, 
under  its  power  to  regulate  interstate 
commerce,  because  such  an  act  is  not 
a  part  of  that  c 


Violation  of  statute  by  bank.— This 
section  does  not  apply  to  or  prohibit 
banks  from  collecting  the  purchaae  price 
of  liquor  transported  in  interstate  com- 
merce by  means  of  a  draft  attached 
to  the  bill  of  lading.  First  Nat.  Bank 
v.  U.  S.  (1013)  206  Fed.  374,  124  C.  C. 
A.  256,  46  L.  R.  A.  (N.  S.)  1139,  re- 
versing judgment  U.  S.  v.  First  Nat. 
Bank  (D.  C.  1911)  190  Fed.  336. 

The  acts  referred  to  in  this  section 
are  condemned  only  when  connected 
with  the  interstate  transportation  of 
liquor,  and  the  act  of  a  bank  In  col- 
lecting a  draft  attached  to  a  bill  of  lad- 
ing for  liquor  transported  in  interstate 
commerce  from  the  purchaser  is  not 
in  connection  with  the  interstate  trans- 
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portation  of  the  liquor,  and  it  is  there- 
fore not  within  the  statute.  Danciger 
v.  Stone  (O.  C.  1910)  188  Fed.  510. 

This  section  applies  to  a  bank  to  which 
a  draft  for  the  purchase  price  of  a  ship- 
ment of  liquor  is  sent  by  the  seller  in 
another  state,  with  a  bill  of  lading  for 
such  liquor  attached,  and  which  col- 
lects the  draft  from  the  consignee,  and 
delivers  the  bill  of  lading  to  him  upon 
which  he  obtains  the  liquor  from  the 
carrier.  U.  S.  v.  First  Nat.  Bank  of 
Anamoose  (D.  C.  1011)  190  Fed.  336. 

This  section  does  not  apply  to  banks, 
collecting  drafts  with  bill  of  lading  at- 
tached, where  the  shipment  is  made  to 
a  real  consignee  upon  an  order  sent 
by  him  and  filled  by  shipment  from  the 
dealer's  place  of  business.  (1911)  29 
Op.  Atty.  Gen.  58. 

Where  consignments  of  liquor  are 
made  to  fictitious  persons,  and  the 
bills  of  lading,  with  drafts  attached, 
are  sent  to  a  bank  with  such  instruc- 
tions that  the  goods  are  delivered  to 
apybody  who  will  pay  the  draft  and  ac- 
cept the  goods,  even  though  the  person 
to  whom  the  goods  are  delivered  has 
not  previously  ordered  the  liquor,  such 
a  transaction  would  constitute  a  sale  by 
the  bank,  and  the  bank  in  such  a  case 
would  be  amenable  to  discipline  by  the 


state  for  selling  liquor  contrary  to  the 
state  law,  and  also  to  discipline  by  the 
federal  authorities  for  selling  liquor 
without  compliance  with  the  provisions 
of  the  internal-revenue  laws.    Id. 

Indictments— An  indictment  charging 
in  a  single  count  a  conspiracy  to  evade 
payment  of  a  special  tax  on  wholesale 
liquor  dealers  imposed  by  R.  S.  } 
3242,  ante,  §  5965,  and  also  to  violate 
this  section,  prohibiting  C.  O.  D.  ship- 
ments, held  duplicitous.  John  Gund 
Brewing  Co.  v.  U.  S.  (1913)  204  Fed. 
17,  122  C.  C.  A.  331,  opinion  modified 
(1913)  206  Fed.  386,  124  C.  O.  A.  26& 

Cited    without    definite    application, 

Ex  parte  Oklahoma  (1911)  31  Sup.  Ct. 
426,  220  U.  S.  191,  55  L.  Ed.  431; 
Jones  v.  U.  S.  (1909)  170  Fed.  1,  95 
C.  O.  A.  213,  24  L.  R.  A.  (N.  S.)  143 
(dissenting  opinion);  United  States 
Express  Co.  v.  Friedman  (1911)  191 
Fed.  673,  112  C.  C.  A.  219;  Shawnee 
Milling  Co.  v.  Temple  (O.  O.  1910)  179 
Fed.  517;  U.  S.  v.  United  States  Ex- 
press Co.  (D.  C.  1910)  180  Fed.  1006 
(reversed  [1911]  191  Fed.  673,  112  (X 
C.  A.  219) ;  U.  S.  v.  Eighty-Seven  Bar- 
rels, etc.,  of  Wine  (D.  C.  1910)  180  Fed. 
215. 


§  10410.  (Crim.  Code,  §  240.)  Shipping  packages  of  intoxicating 
liquors  in  interstate,  etc,  commerce  not  plainly  marked;  pen- 
alty. 
Whoever  shall  knowingly  ship  or  cause  to  be  shipped,  from  one 
State,  Territory,  or  District  of  the  United  States,  or  place  non- 
contiguous to  but  subject  to  the  jurisdiction  thereof,  into  any  other 
State,  Territory,  or  District  of  the  United  States,  or  place  noncon- 
tiguous to  but  subject  to  the  jurisdiction  thereof,  or  from  any  for- 
eign country  into  any  State,  Territory,  or  District  of  the  United  States, 
or  place  noncontiguous  to  but  subject  to  the  jurisdiction  thereof,  any 
package  of  or  package  containing  any  spirituous,  vinous,  malted,  fer- 
mented, or  other  intoxicating  liquor  of  any  kind,  unless  such  package 
be  so  labeled  on  the  outside  cover  as  to  plainly  show  the  name  of  the 
consignee,  the  nature  of  its  contents,  and  the  quantity  contained  there- 
in, shall  be  fined  not  more  than  five  thousand  dollars ;  and  such  liquor . 
shall  be  forfeited  to  the  United  States,  and  may  be  seized  and  con- 
demned by  like  proceedings  as  those  provided  by  law  for  the  seizure 
and  forfeiture  of  property  imported  into  the  United  States  contrary 
to  law. 

Act  March  4,  1909,  c  321,  |  240,  35  Stat.  1137. 

Notes  of  Decisions 


"Consignee"      within      statute.— The 

term  "consignee"  is  used  in  its  primary 
legal  sense  to  describe  the  person  to 
whom  the  liquor  is  to  be  delivered  at 
destination  in  accordance  with  the  con- 
tract of  carriage,  and  hence  where 
wholesale  merchants  in  California,  aft; 
er  collecting  enough  orders  from  pur- 
chasers in  New  England  to  make  car 
load  shipments,  labeled  each  package 
with  its  own  name,  the  character  and 
quantity  of  the  liquor,  and  the  name  of 
the  purchaser,  and  consigned  the  entire 
car  to  itself  or  to  its  own  order  with 
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directions  to  the  carrier  to  notify  desig- 
nated persons,  the  shipper  was  also  the 
consignee  within  the  statute;  the  names 
of  the  purchasers  being  regarded  as 
surplusage,  so  that  there  was  no  vio- 
lation of  the  act.  U.  S.  v.  Eighty-Seven 
Barrels,  etc.,  of  Wine  (D.  C.  1910) 
180  Fed.  215. 

Treasury  rules  and  regulations.— It  is 

not  within  the  province  of  the  Secretary 
of  the  Treasury  to  prescribe  regulations 
governing  the  marking  of  imported  liq- 
uors to  conform  to  this  section.  (1909) 
28  Op.  Atty.  Gen.  99. 


wik&i 


9)  THH  CRIMINAL  CODE   (|  242)  §    10412 

U    section   is    a   criminal    statute,  thereby,  comes  within  the  observation 

no  reference  to  the  collection  of  in-  of  a  customs  officer,  he  should  seize  the 

J  revenue  or  duties  on  Imports,  and  same  and  have  it  declared  forfeited  by 

■  is  no  statute  authorizing  the  Sec-  like  proceedings   as   those  provided   to 

7   of   the   Treasury   to   formulate  enforce  forfeitures  for  violation  of  the 

and  regulations  for  the  enforce-  customa  laws.     Id. 
of    a    general    criminal    statute 

b  baa  no  relation  to  the  collection  Cited     without     definite     application, 

venue.    Id.  Ex    parte   Oklahoma    (1911)    31    Sup. 

e  Treasury  Department  may,  how-  Ct.  426,  220  U.  S.  191,  55  L.  Ed.  431; 

instruct  collectors  of  customa  tbat  United   States   Express   Co.   v.   Fried- 

a  package,  shipped  from  a  foreign  man   (1911)   191   Fed.  073,   112  C.   C. 

try  or  a  place  subject  to  the  juris-  A.  219;   Shawnee  Milling  Co.  v.  Temple 

>n  of  the  United  States,  but  non-  (C.  C.  1910)  179  Fed.  517;    U.  8.  v. 

gnons    thereto,    into    the    United  United  States  Express  Co.  (D.  C.  1910) 

■s,  containing  intoxicating  liquors,  ISO   Fed.    1006,    reversed    (1911)    191 

clearly    not    labeled    as    required  Fed.  673,  112  a  C.  A.  219. 

411.  (Crim.  Code,  §  241.)  Importing  certain  injurious  birds 
and  animals  forbidden;  permits  for  foreign  wild  animals; 
specimens  for  museums,  etc. 

he  importation  into  the  United  States,  or  any  Territory  or 
rict  thereof,  of  the  mongoose,  the  so-called  "flying  foxes"  or 

bats,  the  English  sparrow,  the  starling,  and  such  other  birds  and 
ials  as  the  Secretary  of  Agriculture  may  from  time  to  time  de- 
:  to  be  injurious  to  the  interests  of  agriculture  or  horticulture,  is 
by  prohibited ;  and  all  such  birds  and  animals  shall,  upon  arrival 
iy  port  of  the  United  States,  be  destroyed  or  returned  at  the  ex- 
e  of  the  owner.  No  person  shall  import  into  the  United  States 
ito  any  Territory  or  District  thereof,  any  foreign  wild  animal  or 

except  under  special  permit  from  the  Secretary  of  Agriculture: 
'ided,  that  nothing  in  this  section  shall  restrict  the  importation  of 
ral  history  specimens  for  museums  or  scientific  collections,  or  of 
tin  cage  birds,  such  as  domesticated  canaries,  parrots,  or  such 
r  birds  as  the  Secretary  of  Agriculture  may  designate.  The  Sec- 
7  of  the  Treasury  is  hereby  authorized  to  make  regulations  for 
zing  into  effect  the  provisions  of  this  section. 

Act  May  25,  1900,  c.  563,  }  2,  31  Stat  188.  Act  March  4,  1909,  c.  331,  |  241, 
5  Stat.  1137. 

Appropriation*  for  the  enforcement  of  this  section  and  the  three  sections  next 
blowing  are  made  in  the  recent  annual  agricultural  appropriation  acta.  The 
rovision  for  the  fiscal  year  1917,  was  by  Act  Aug.  11,  1916,  c.  313,  f  1,  39 
tat  467. 

Notes  of  Decisions 
lortatlon  of  turtle*  for  food.— Thin       and  hence  a  state   may   regulate  such 
>n  held  inapplicable  to  importation       importation.     People   ex   rel.    Free!   v. 
reign  turtles  to  be  used  for  food,       Downs  (1911)   136  N.  Y.  S,  440. 

412.  (Crim.  Code,  §  242.)  Transportation  of  illegally  killed 
game,  etc.,  prohibited;  shipments  in  game  season;  feathers 
of  barnyard  fowls. 

shall  be  unlawful  for  any  person  to  deliver  to  any  common 
ier  for  transportation,  or  for  any  common  carrier  to  transport 
i  any  State,  Territory,  or  District  of  the  United  States,  to  any  other 
e.  Territory,  or  District  thereof,  any  foreign  animals  or  birds, 
importation  of  which  is  prohibited,  or  the  dead  bodies  or  parts 
eof  of  any  wild  animals  or  birds,  where  such  animals  or  birds 
:  been  killed  or  shipped  in  violation  of  the  laws  of  the  State,  Ter- 
y,  or  District  in  which  the  same  were  killed,  or  from  which  they 
:  shipped :  Provided,  That  nothing  herein  shall  prevent  the  trans- 
ation  of  any  dead  birds  or  animals  killed  during  the  season  when 
same  may  be  lawfuljy  captured,  and  the  export  of  which  is  not 
libtted  by  law  in  the  State,  Territory,  or  District  in  which  the 
e  are  captured  or  killed :    Provided  further,  That  nothing  herein 
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shall  prevent  the  importation,  transportation,  or  sale  of  birds  or  ' 
plumage  manufactured  from  the  feathers  of  barnyard  fowls. 

Act  Ma;  25,  1900,  c.  553,  il  3,  5,  31  Stat  188.    Act  March  4,  1909,  c.  3 
242,  30  Stat.  1137. 

Not ci  of  Decisions 


Constitutionality— The  provisions  of 
Lace;  Act  May  25,  1900,  |g  3,  4  (this 
section),  prohibiting  the  shipment  or 
transportation  in  interstate  commerce 
of  game  killed  in  violation  of  the  local 
laws,  and  requiring  all  packages  con- 
taining game  shipped  in  interstate  com- 
merce to  be  plainly  ,  marked  showing 
the  name  and  addreBS  of  the  shipper 
and  the  nature  of  the  contents,  and 
making  the  violation  of  such  provisions 
a  criminal  offense,  are  within  the  pow- 
ers of  congress,  and  constitutions]  snd 
valid.  Bupett  v.  U.  S.  (1010)  181  Fed. 
87,  104  C.  C.  A.  256. 

What  Is  evasion  of  statute  In  fonoral. 
—It  ma;  be  difficult  to  define  just  what 
in  every  instance  will  amount  to  an  eva- 
sion of  the  statute;  but  it  must  at  least 
be  something  contrived  or  done  in  con- 
nection with  a  shipment  actually  enter- 
ed upon,  and  not  one  that  is  in  mere 
contemplation.  U  S.  v.  Smith  (D.  C 
1902)   115  Fed.  423. 

In  riiettn  silt  .—Under  the  Game  Law  of 
Oklahoma  Territory  (Wilson's  Rev.  & 
Ann.  St  1903,  H  3069,  3078),  which 
permits  the  killing  of  quail  between  Oc- 
tober 15th  and  February  1st  following 
but  prohibits  the  shipping  of  quail  from 
the  territory  at  any  time,  an  indictment 
charging  a  violation  of  this  section, 
by  knowingly  delivering  to  a  carrier  for 
transportation  from  the  territory  into 
another  state  the  dead  bodies  of  quail 
killed  In  the  territor;  in  violation  of 
its  laws,  is  sufficient  where  it  avers  that 
such  quail  were  killed  "with  the  intent 
and  for  the  purpose  of  being  shipped 
and  transported  out  of  the  territory," 
and  need  not  allege  the  months  in  which 
such  quail  were  killed.  The  same  is 
also  true  of  an  indictment  under  sec- 
tion 10413  for  failing  to  mark  the  pack- 


ages containing  the  bodies  of  such  t 
Rupert  v.  TJ.  S.  (1910)  181  Fed.  87 
C.  C.  A.  255. 

Act  May  25,  1900,  c.  553,  J  3,  31 
188,  makes  it  unlawful  lor  any  ps 
to  deliver  to  any  common  carriei 
for  such  carrier  to  transport  from 
state  or  territory  to  another,  "the 
bodies  or  parts  thereof  of  any  wild 
mals  or  birds,  where  such  animal 
birds  have  been  killed  in  viola  tin 
the  laws  of  the  state,  territory  or 
trict  in  which  the  same  were  kil 
and  which  (section  4)  requires  all  | 
ages  containing  such  dead  anil 
birds,  or  parts  thereof,  when  shi 
by  interstate  commerce,  "as  pro' 
In  section  1  [3?]  of  this  act,"  t 
plainly  and  clearly  marked  on  the 
side  to  show  the  name  of  the  shi 
and  the  nature  of  the  contents, 
prescribes  a  fine  for  each  violatio 
evasion  of  the  act,  relates  sole! 
game  which  has  been  killed  in  i 
tiou  of  the  local  law;  and  in  a  pro: 
tion  thereunder,  whether  for  a  ' 
tion  of  the  act  by  shipment  of  gan 
for  an  evasion  by  a  failure  to  msrl 
packages  containing  the  same,  the 
that  it  was  so  killed  must  be  av> 
in  the  indictment  and  proved.  1 
v.  Smith  (D.  C.  1902)  115  Fed.  4! 

It  is  essential  to  constitute  an  of 
under  either  of  said  provisions, 
the  prohibited  game  should  either 
been  shipped  or  delivered  to  a  a 
for  shipment,  and  an  indictment  v 
charges  the  defendant  with  having 
pared  certain  described  gsme  wit) 
tent  to  ship  it  by  interstate  corns 
or  having  concealed  the  same  In 
marked  packages  for  the  purpos 
such  shipment,  In  evasion  or  viol 
of  the  act,  without  alleging  delivei 
a   carrier,   is   insufficient      Id. 

§  10413.  (Crim.  Code,  §  243.)     Marking  of  packages. 

All  packages  containing  the  dead  bodies,  or  the  plumage 
parts  thereof,  of  game  animals,  or  game  or  other  wild  birds,  w 
shipped  in  interstate  or  foreign  commerce,  shall  be  plainly  and  cl 
ly  marked,  so  that  the  name  and  address  of  the  shipper,  and  the  na 
of  the  contents,  may  be  readily  ascertained  on  an  inspection  of  the 
side  of  such  package. 

Act  May  25,  1000.  c.  553,  f  4,  31  Stat.  188.    Act  March  4,  1909,  c.  321,  | 
35  Stat.  1137. 

Motes  of  Decisions 


See  notes  under  the  preceding  section. 
Offense  under  law  as  originally  enact- 
ed—Act May  25,  1900,  c.  553,  |  3.  31 

Stat  188,  provides  thst  it  shall  be  unlaw- 
ful for  any  person  to  deliver  to  any  com- 
mon carrier  or  for  any  common  carrier 
to  transport  from  one  state  or  territory 
to  another  state  or  territory  the  dend 
bodies  or  parts  thereof  of  any  wild 
(12854) 


animals  or  birds  killed  in  vinlatk 
the  laws  of  the  state,  territory,  or 
trict  in  which  the  same  were  k 
"provided  that  nothing  herein  shsll 
vent  the  transportation  of  any 
birds  or  animals  killed  during  the 
son  when  the  same  may  be  taw 
captured  and  the  export  of  whit 
not  prohibited  by  lair  in  the  state, 


9)  THE   CRIMINAL  CODE   (I  240)  §    10415 

■y,  or  district  In  which  the  same  are  construed  section  4  Is  limited  In  its  ap- 
d."  Section  4  requires  all  packages  plication  to  the  two  classes  of  ship- 
Mining  Buch  dead  animals,  birds,  or  menta  enumerated  in  section  3:     First, 

•  thereof,  when  shipped  by  inter-  animals  or  birds  killed  in  violation  of 
■  commerce,  as  provided  in  section  the  game  laws;  and,  second,  animals 
this  act"  (31  Stat.  187)  to  be  plain-  or  birds  killed  during  the  open  season 
larked,   so  that   the  name  and   ad-  and  "the  export  of  which  is  not  prohib- 

•  of  the  shipper  and  the  nature  of  lted  bj  law";  and  that  an  indictment 
contents  may  be  readily  ascertained  would  not  lie  under  said  section  4  for 
nspection  of  the  outside  of  such  a  failure  to  mark  a  package  containing 
ages,  and   makes   the   violation   of  game  killed  during  the  open  season  but 

requirements  penal  offense.    Held,  the  export  of  which  was  prohibited  by 

the  reference  in   such   section   to  the  law  of  the  state  where  the   same 

on  1  of  the  act  was  a  clerical  er-  was  killed.     U.  8.  v.  Thompson  (D.  C. 

such  section  having  no  relation  to  1906)  147  Fed.  637;  Same  v.  Spear,  Id. 

subject-matter,  and   section  8  be-  640. 
manifestly    intended;     that    as   so 

0414.  (Crim.  Code,  §  244.)     Penalty  for  violations, 
or  each  evasion  or  violation  of  any  provision  of  the  three  sec- 
is  last  preceding,  the  shipper  shall  be  fined  not  more  than  two 
idred  dollars;    the  consignee  knowingly  receiving  such  articles 
hipped  and  transported  in  violation  of  said  sections  shall  be  fined 

more  than  two  hundred  dollars ;  and  the  carrier  knowingly  car- 
ig  or  transporting  the  same  in  violation  of  said  sections  shall  be 
d  not  more  than  two  hundred  dollars. 

Act  Hay  25,  1900,  c  553,  i  4,  31  Stat,  188.  Act  March  4,  1009,  c.  321,  f 
>44,  35  Stat  1138. 

3415.  (Crim.  Code,  §  245.)  Importing  and  transporting  ob- 
scene books,  etc.,  punishment  for. 

Vhoever  shall  bring  or  cause  to  be  brought  into  the  United 
tes  or  any  place  subject  to  the  jurisdiction  thereof,  from  any 
sign  country,  or  shall  therein  knowingly  deposit  or  cause  to 
deposited  with  any  express  company  or  other  common  carrier, 
carriage  from  one  State,  Territory,  or  District  of  the  United  States, 
jlace  noncontiguous  to  but  subject  to  the  jurisdiction  thereof,  to 
other  State,  Territory,  or  District  of  the  United  States,  or  place 
contiguous  to  but  subject  to  the  jurisdiction  thereof,  or  from 
place  in  or  subject  to  the  jurisdiction  of  the  United  States  through 
ireign  country  to  any  place  in  or  subject  to  the  jurisdiction  thereof, 
from  any  place  in  or  subject  to  the  jurisdiction  ijf  the  United 
tes  to  a  foreign  country,  any  obscene,  lewd,  or  lascivious,  or  any 
y,  book,  pamphlet,  picture,  paper,  letter,  writing,  print,  or  other 
ter  of  indecent  character,  or  any  drug,  medicine,  article,  or  thing 
gned,  adapted,  or  intended  for  preventing  conception,  or  producing 
rtion,  or  for  any  indecent  or  immoral  use,  or  any  written  or  printed 
1,  letter,  circular,  book,  pamphlet,  advertisement,  or  notice  of  any 
i  giving  information,  directly  or  indirectly,  where,  how,  or  of 
)m,  or  by  what  means  any  of  the  hereinbefore-mentioned  articles, 
ters  or  things  may  be  obtained  or  made;  or  whoever  shall  know- 
y  take  or  cause  to  be  taken  from  such  express  company  or  other 
imon  carrier  any  matter  or  thing  the  depositing  of  which  for  car- 
le is  herein  made  unlawful,  shall  be  fined  not  more  than  five  thou- 
i  dollars,  or  imprisoned  not  more  than  five  years,  or  both. 

Act  Feb.  8,  1897,  c.  172,  29  Stat.  512,  as  amended,  Act  Feb.  8,  1905,  c.  550, 
13  Stat  706.     Act  March  4,  1909,  c.  321,  |  245,  35  Stat.  1138. 

Notes  of  Decisions 

i  sitl  t  ut  Ion  a  llty  .—Congress  bad  pow-  it  unlawful  for  any   person  to  deposit 

o  enact  this  section.    Clark  v.  U.  S.  with  an  express  company  or  other  com- 

14)  211  Fed.  916,  128  C.  C.  A.  294.  mou    carrier,    for    carriage    from    one 

lis  section  is  not  unconstitutional  as  state  or  territory  to  another,  any  arti- 

mproper  abridgment  of  the  freedom  cle   or   thing   designed  or  intended   for 

he  press.    Id.  tbe   prevention    of   conception,    is    not 

ie  provision  of  this  section  making  unconstitutional,  on  the  ground  that  it 
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Is  a  police  regulation,  and  as  such  a 
matter  over  which  the  states  have  ex- 
clusive jurisdiction,  but  is  within  the 
constitutional  powers  of  congress  to 
regulate  interstate  commerce.  U.  8.  v. 
Popper  (D.  C.  1809)   98  Fed.  423. 

Sanding  bonks  on  decoy  letters.— The 
gist  of  the  offense  of  sending  obscene 
books  by  interstate  express  still  re- 
mains, though  sent  on  decoy  letters  of 
a  government  inspector.  Banish  v.  U. 
S.   (C.  O.  A.  1915)  227  Fed.  584. 

The  character  of  the  transaction,  as 
commerce,  where  defendant  sold  an  ob- 
scene book,  and  sent  it  by  interstate 
express  billed  to  a  person  of  the  name 
given  him  by  the  buyer,  is  not  affected 
by  the  name  being  fictitious.     Id 

Indictment. — Where  'an  indictment 
charged  defendants  with  violating  this 
section,  it  was  not  duplicitous  because 
it  charged  the  deposit  of  several  copies 
of  the  alleged  obscene,  lewd,  or  lascivi- 
ous book  in  an  express  office  to  be 
transported  in  interstate  commerce  to 
different  people.  Clark  v.  U.  S.  (1014) 
211  Fed.  010.  128  C.  C.  A.  294. 

It  is  not  one  f  (he  particulars  nec- 
essary to  be  alleged  in  an  indictment 
for  sending  an  obs:ene  book  by  inter- 
state express,  that  the  name  of  the  per- 
son, to  whom,  as  directed,  it  was  billed, 
was  fictitious.  Henish  v.  U.  8.,  227 
Fed.  584. 

An    indictment    under    this    Bection, 


charging  the  defendant  with  bavini 
posited  with  an  express  company 
carriage  to  another  state,  "an  ai 
di-signed  and  intended  for  the  pr< 
tlon  of  conception,"  which  charges 
such  article  was  contained  in  s  par 
deposited  with  an  express  com 
named,  at  a  place  and  on  a  date  na 
addressed  to  a  particular  perso 
a  designated  place  in  another  stai 
sufficiently  specific,  and  need  not 
specifically  describe  the  article.  1 
v.  Popper  (D.  C.  1899)  98  Fed.  4 

Evidence.— Where  defendants 
charged  with  depositing  an  obscem 
filthy  book  with  an  express  com 
for  transportation  in  interstate 
merce,  in  violation  of  this  section 
charge  not  being  limited  to  parti 
passages  or  parts  of  the  book,  de 
ants  were  entitled  to  have  the  i 
hook  introduced  in  evidence  and  co 
ered  by  the  jury  under  proper  ins 
tions  from  "the  court.  Clark  v.  I 
(1914)  211  Fed.  918,  128  C.  0.  A. 

Cited  without  definite  appllei 
Hoke  v.  U.  S.  (1913)  33  Sup.  Ct- 
227  TT.  8.  308,  57  L.  Ed.  523,  43  1 
A.  (N.  8.)  906,  Ann.  Gas.  1913E. 
Shawnee  Milling  Co.  v.  Temple  (I 
1910)  179  Fed.  517:  TT.  8.  v.  Hok 
C.  1911)  187  Fed.  992,  affirmed  (1 
33  Sup.  Ct.  281,  227  U.  S.  308, 57 1 
523.  43  L.  It.  A.  (N.  S.)  906,  Ann. 
1013E,  905. 


§  10416.  (Act  July  31,  1912,  c.  263,  §  1.)  Transportation  or  im 
tation  of  prize-fight  films,  etc.,  unlawful. 
It  shall  be  unlawful  for  any  person  to  deposit  or  cause  to  b< 
posited  in  the  United  States  mails  for  mailing  or  delivery,  o 
deposit  or  cause  to  be  deposited  with  any  express  company  or  c 
common  carrier  for  carriage,  or  to  send  or  carry  from  one  £ 
or  Territory  of  the  United  States  or  the  District  of  Columbi 
any  other  State  or  Territory  of  the  United  States  or  the  Dis 
of  Columbia,  or  to  bring  or  to  cause  to  be  brought  into  the  Ur 
States  from  abroad,  any  film  or  other  pictorial  representatio 
any  prize  fight  or  encounter  of  pugilists,  under  whatever  ni 
which  is  designed  to  be  used  or  may  be  used  for  purposes  of  ■ 
lie  exhibition.     (37  Stat.  240.) 

This  section  and  the  two  sections  next  following  were  an  act  entitled  "A 
to  prohibit  the  importation  and  the  interstate  transportation  of  films  or 
pictorial  representations  of  prize  fights,  and  for  other  purposes." 

Mailing  or  taking  from  the  mails  obscene  or  other  indecent,  fraudulent, 
matter  described  was  made  punishable  by  Crim.  Code,  {{  211-217  am 
10381-10387. 

Notes  of  Decisions 


Constitutionality.— This  section  mak- 
ing it  unlawful  to  bring  into  the  United 
States  any  Elm  of  any  prize  fight  for 
purposes  of  public  exhibition.  Is  not  be- 
yond the  powers  of  Congreas  under 
the  commerce  clause  of  the  Constitu- 
tion. Weber  v.  Freed  (1915)  30  Sup. 
Ct.  131. 

This  statute  prohibiting  the  importa- 
tion of  prize  fight  films,  held  a  valid 
exercise  of  power  under  commerce 
clause.  Weber  v.  Freed  (1915)  224 
Fed.  355,  140  C.  C.  A.  41. 
(12856)  . 


Importation  of  films.— An  import 
of  moving  picture  films  of  a  prize 
held  prohibited  by  this  statute,  th 
the  importer  has  no  present  inte 
of  using  them  for  any  other  pui 
than  exhibition.  Weber  v.  I 
(1915)  224  Fed.  355,  140  C.  C.  A 

Negatives  of  a  prize  fight  in  a 
eign  country  held  within  in  hi  hi  tic 
this  statute  as  films  or  other  picl 
representations  of  a  priie  fight.    K 


then 


i  Co.   ■ 


C  1915)  225  Fed.  902. 
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porta t ion  of  films  of  prize  fight  for  before   members   and   guests   of   clubs, 

ition  before  clubs,  societies,  asao-  etc.,   without  limitation  as   to   number 

>ns,  and  their  guests,  held  prohib-  of  guests,  held  excluded  from  importn- 

by  Act  July  31,  1912.    Kalisthenic  Don  by  Act  July  31,   1912,  as  supple- 

ttitJOD  Co.  v.  Emmons  (D.  C.  1915)  mented  by  Act  Oct.  3,  1913,  par.  380, 

fed.  902.  ante,    |   5201.      Kalisthenic   Exhibition 

fitivea  of  prize  fight,  from  which  Co.   v.   Emmons   (C.   C.   A.  1916)   229 

ivea  are  to  be  made  and  exhibited  Fed.  124. 

W17.  (Act  July  31,  1912,  c.  263,  §  2.)     Receiving  (or  sale,  etc., 

or  exhibition,  prize-fight  films,  etc.,  unlawful. 

shall  be  unlawful  for  any  person  to  take  or  receive  from  the 

Is,  or  any  express  company  or  other  common  carrier,  with  in- 
to sell,  distribute,  circulate,  or  exhibit  any  matter  or  thing 

;in  forbidden  to  be  deposited  for  mailing,  delivery,  or  carriage 

terstate  commerce.    (37  Stat.  241.) 
See  note  to  preceding  section. 

1418.  (Act  July  31,  1912,  c.  263,  §  3.)     Punishment  for  violation 

of  provisions  of  act. 

ny  person  violating  any  of  the  provisions  of  this  Act  shall  for 

offense,  upon  conviction  thereof,  be  fined  not  more  than  one 
sand  dollars  or  sentenced  to  imprisonment  at  hard  labor  for  not 
e  than  one  year,  or  both,  at  the  discretion  of  the  court.  (37  Stat, 
> 

Set  note  to  section  1  of  this  act,  ante,  |  10416. 


CHAPTER  TEN 
The  Slave  Trade  and  Peonage 

9.  Confining  or  detaining  slaves  on  10431.  Vessels  found  hovering  on  coasts 
board  vessel ;    punishment  for.  to  be  forfeited. 

9.  Seizing  slaves  on  foreign  shores ;  10432.  Forfeiture  of  interest  in  slave 
punishment  for.  vessels ;    additional    penalty. 

1.  Bringing      slaves     into     United  10433.  Seizure  of  vessels  in  slave  trade. 

States ;    punishment   for.  10434.  Proceeds    of   condemned    vessels 

2.  Equipping      vessels      for      slave  paid  into  the  Treasury. 

trade;    punishment  for.  10436.  Disposal    of    persona    found    on 

3.  Transporting  persons  to  be  held  seized  vessel. 

as  slaves ;    punishment  for.  10438.  Apprehension     of     officers     and 

4.  Hovering   on   coast   with   slaves  crew. 

on  board;    punishment  for.  V)i37m  Removal     of    persona    delivered 

5.  Serving     on     vessels     in     slave  from   Beiled  veBse] 

trade;    punishment  for.  10438_  To    what         t  c^t,,^    TeBge| 
8.  Receiving  or  carrying  away  per-                       aent_ 

son     to    be    sold    or    beld    as  1M39    When    ownere  rf    fo       n 
slave      punishment  for.                                    Bela    h  „     ;       fc     d 

7-  ■Sr&ru&sr ! jwe  *«*  inrctiT w  masters  of  nm- 

informer.  ,„„,       *d  ""**?**■          .  . 

8.  Penalty     on     persons     building.  WJ1-  Kidnapping;     punishment   for 

equipping,  etc.;    moiety  to  in-  10142-  Holding  or  returning  persons  to 

former  peonage;    punishment  for. 

S.  Forfeiture   of   vessels  transport-  10443.  Obstructing  enforcement  of  pre- 

Ing  slaves ;    moiety  to  inform-  ceding  section. 

W-  10444.  Bringing  kidnaped  person  into 

fl.  Receiving   persons   on   board   to  United    States,    etc. ;     punish- 

be    sold    as    slaves;     penalty;  ment  for. 

moiety   to   informer. 

0419.  (Crim.  Code,  §  246.)  Confining  or  detaining  slaves  on 
board  vessel ;  punishment  for. 

Vhoever,  being  of  the  crew  or  ship's  company  of  any  foreign 
sel  engaged  in  the  slave  trade,  or  being  of  the  crew  or  ship's 
npany  of  any  vessel  owned  wholly  or  in  part,  or  navigated  for 
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or  in  behalf  of  any  citizen  of  the  United  States,  forcibly  confine 
detains  on  board  such  vessel  any  person  as  a  slave,  or,  on  board  ; 
vessel,  offers  or  attempts  to  sell  as  a  slave  any  such  person,  or  on 
high  seas,  or  anywhere  on  tide  water,  transfers  or  delivers  to  any  o 
vessel  any  such  person  with  intent  to  make  such  person  a  slave 
lands  or  delivers  on  shore  from  on  board  such  vessel  any  person  • 
intent  to  make  sale  of,  or  having  previously  sold  such  person  ; 
slave,  is  a  pirate,  and  shall  be  imprisoned  for  life. 

R.  S.  |  5375.    Act  Jan.  15, 1897,  c.  28,  f  2,  20  Stat  487.    Act  March  4. 
c.  321,  i  246,  36  Stat  1138. 


Hotea  of 

History  and  construction  of  statutei 
relating  to  Have  trade  In  general.— 
See  Tryphenia  v.  Harrison  (C.  C. 
1806)  Fed.  Cas.  No.  14,209;  D.  S.  v. 
Smith  (C.  C-  1809)  Fed.  Cas.  No.  16,- 
332;  The  Wilson  v.  U.  S.  (O.  C.  1820) 
Fed.  Cas.  No.  17,846;  U.  S.  v.  The  La 
Jeune  Eugenie  (C.  C.  1822)  Fed.  Cas. 
No.  15,551;  U.  S.  v.  Dernaud  (C.  C. 
1855)  Fed.  Cas.  No.  14,918;  Charge 
to  Grand  Jury  (C.  C.  1859)  Fed.  Cas. 
No.  18,269a;  U.  8.  t.  The  Ohio  (D.  C. 
1849)  Fed.  Cas.  No.  15,914;  U.  S.  v. 
Naylor  (D.  C.  1856)  Fed.  Cas.  No.  15,- 
858. 

Slave  trade  as  piracy.— The  slave 
trade  la  not  piracy,  unless  made  bo  by 
the  treaties  or  statutes  of  the  nation 
to  whom  the  party  belongs.  The  Ante- 
lope (1825)  10  Wheat.  66,  118,  6  L. 
Ed.  268. 

Slave  trade  is  not  punishable  as  pi- 
racy. U.  S.  v.  Corrie  <C.  C.  1860)  Fed. 
Cas.  No.  14,869. 

Intent  and  acts  as  necessary  to  con- 
vict.— Intent  and  acts  tending  to  make 
some  one  a  slave  are  both  necessary, 
under  the  act  of  1820,  to  convict  a  per- 
son of  a  capital  offense,  though  under 
other  laws  one  may  be  guilty  of  a 
misdemeanor  for  merely  transporting 
slaves  from  one  place  to  another 
abroad.  U.  S.  v.  Libby  (C.  C.  1846) 
Fed.  Cas.  No.  15,597. 

Participation  in  trade  without  taking 
slaves  on  board  vessel.— Facts  and  cir- 

§  10420.  (Crim.  Code,  §  247.)  Seizing  slaves  on  foreign  sho 
punishment  for. 
Whoever,  being  of  the  crew  or  ship's  company  of  any  for 
vessel  engaged  in  the  slave  trade,  or  being  of  the  crew  or  sr 
company  of  any  vessel  owned  in  whole  or  in  part,  or  navig: 
for,  or  in  behalf  of,  any  citizen  of  the  United  States,  lands  from  ; 
vessel,  and,  on  any  foreign  shore,  seizes  any  person  with  inten 
make  such  person  a  slave,  or  decoys,  or  forcibly  brings,  or  carrie 
receives  such  person  on  board  such  vessel,  with  like  intent,  is  a  pii 
and  shall  be  imprisoned  for  life. 

K.  S.  f  5376.    Act  Jan.  15,  1897,  c  29,  |  2,  29  Stat  487.    Act  March  4, 
e.  821,  g  247,  35  Stat  1139. 

Notes  of  Decision* 

See,  also,  notes  under  1 10419,  ante.  racy,  under  the  act  of  1820,  for  se 

Selling  and    receiving   on  board  ves-  negroes,  or  receiving  them  on  a 

aels    In    general.— A    person    employed  with   intent    to   make   slaves  of  t 

merely  in  the  transportation  of  negroes  U.   S.   v.  Battiste    (C.   C.   1835) 

from  port  to  port  is  not  guilty  of  pi-  Cae,  No.  14,545. 


Decisions 

cumstsnees  enumerated  which  are 
petent  as  evidence  tending  to  shi 
guilty  participation  of  the  captain 
vessel  in  the  slave  trade,  withoni 
tually  taking  slaves  on  board  his 
vessel.  TJ.  S.  v.  Libby  (C.  C.  1 
Fed.  Cas.  No.  16,597. 

Transportation  of  goods  to  Afrit 
a  crime.— The  mere  transports  tic 
any  kind  of  goods  to  Africa  is  I 
crime  under  any  act  of  congress, 
pendently  of  the  intent  with  whi 
is  done.  U.  S.  v.  Libby  (O.  C.  1 
Fed.  Cas.  No.  15,597. 

Dispensing  with  p  roseo  u  1 1  o  n  a 
against  public  polloy.— It  is  ag 
public  policy  to  dispense  with  pro; 
tton  for  violation  of  the  law  to  pre 
tbe  slave  trade.  (1819)  6  Op. 
Gen.  717. 

Proof  of  probable  cause  for  am 
Finding  of   300  Africans   on    bos 

vessel  held  sufficient  proof  of  pro 
cause  for  issuing  warrant  of  aires 
engaging  in  slave  trade.  In  re  1 
<D.  C.  1858)  Fed.  Caa.  No.  1,099 

Sufficiency  of  evidence.— Sufficien 
evidence  to  sustain  an  indictmeni 
forcibly  confining  and  detaining  nei 
on  board  a  vessel  with  intent  to 
them  slaves.  Act  May  15,  1820, 
U.  S.  v.  Gordon  (C.  C.  1861)  Fed. 
No.  16,231. 


0)  1 

it  is  the  receiving  of  ■  person  on 

with  intent  to  make  him  a  slave. 
.b  will  render  the  captain  guilty  of 
tal  offense.  D.  S.  v.  Libby  (C.  C. 
Fed.  Caa.  No.  15,597. 
■  an  offense  under  Act  May  15, 
|  4  (8  Stat  600),  to  receive  ne- 
on hoard  of  the  vessel  from  per- 
rho  have  seised  them  and  brought 
to  the  vessel's  aide  In  violation  of 
C.  S.  v.  Westervelt  (C.  C.  1861) 
Caa.  No.  16,668. 

NRihlp  necessary  to  nonstltste 
a.— Either  the  owner  of  the  vessel 
•t\  in  slave  trade  or  the  accused 
be  a  citizen  to  constitute  the  of- 
rlescribed  by  Act  1820,  I  4.     U. 

121.  (Crim.  Code,  §  248.)    Bringing  slaves  into  United  States ; 

mnishment  for. 

hoever  brings  within  the  jurisdiction  of  the  United  States,  in 

manner  whatsoever,  any  person  from  any  foreign  kingdom 

luntry,  or  from  sea,  or  holds,  sells,  or  otherwise  disposes  of, 

>erson  so  brought  in,  as  a  slave,  or  to  be  held  to  service  or  labor, 

be  fined  not  more  than  ten  thousand  dollars,  one  half  to  the  use 

e  United  States  and  the  other  half  to  the  use  of  the  party  who 

cutes  the  indictment  to  effect;  and,  moreover,  shall  be  imprison- 

■t  more  than  seven  years. 

B.  S.  |  6377.  Act  March  4,  1009,  c.  321,  f  248,  35  Stat  1139. 


CODE  (|  248)  §  10421 

S.  v.  Brown  (C.  C.  1848)  Fed.  Caa.  No. 
14,656;  Same  v.  Westervelt  (C.  O. 
1861)  Fed.  Caa.  No.  16,66a 

Necessity  that  negroes  should  be 
free.— To  bring  a  case  within  the  stat- 
ute it  U  necessary  that  the  negroes 
should  have  been  free  when  seised  or 
received  on  board.  D.  S.  v.  Battiste 
(C.  C.  1835)  Fed.  Ces.  No.  14,543. 

Bringing  slaves  Iron  Martinique  at 
piracy. — Bringing  slaves  from  Martin- 
ique,  the  property  of  residents   there, 

may  be  piracy,  or  may  prove,  by  the 
place  of  its  commission,  to  be  only  an 
offense  against  the  municipal  laws. 
(1T92)  1  Op.  Atty.  Oen.  29. 


Notes  of 

note  under  f  10431,  post 
irtatlon  of  African  brought  from 
reign  plaoe,  or  from  sea.— An  in- 
lit  under  Act  April  20,  1818, 
e  sustained  for  the  illegal  irapor- 
of  an  African  brought  from  any 
i  place,  or  from  sea.  U.  8.  v. 
(C.  O.  I860)   Fed.  Cas.  No.  15,- 

giag  Into  oountry  slaves  removed 
roat^-The  object  of  this  law  waa 
;  an  end  to  the  slave  trade  and 
ivent  the  introduction  of  slaves 
foreign   countries,    and    the    lan- 

of  the  statute  cannot  proper- 
applied  to  persons  of  color  who 
omiciled  in  the  United  States  and 
irought  back  after  temporary  an 
U.  S.  v.  The  Garonne  (1837) 
_  73.  77,  9  L.  Ed.  637. 

April  20,  1818,  c.  91,  probibit- 
e  slave  trade,  does  not  prohibit 
turn  of  slaves  who  left  the  Unit- 
it  n  with  their  owners,  and  in- 
i  to  return.  (1821)  1  Op.  Atty. 
103. 

le  owner  of  slaves  remove  with 
:o  another  country,  with  the  view 
lermanent  settlement,  and  there 
i  several  years,  he  cannot  law- 
bring  them  into  this  country 
(1831)  2  Op.  Atty.  Oen.  479. 
glng  free  colored  servant.— The 
ig   to  the  port  of  New  York  on 

a  schooner  a  passenger  from 
s,  who  had  with  him  a  free  col- 
ervant,  hired  to  Mm  by  his  moth- 
;h  his  assent,  and  who  came  with 
i  Hve  with  and  serve  him  in  New 


Decisions 
York,  ia  not  a  violation   of  tbe  slave 
Uwa.     (1821)   5  Op.  Atty.  Gen.  786. 

Selling  negro  or  slave  unlawfully  Im- 
ported.—An  indictment  will  not  lie  for 
selling  a  negro  or  slave  who  was  un- 
lawfully Imported.  U.  S.  v.  Gould  (D. 
O.  1860)  Fed.  Caa.  No.  15,239. 

African*  on  board  captured  vessel* 
brought  Into  port.— Where  a  French 
vessel,  with  Africans  on  board,  un- 
lawfully taken  from  their  native  land, 
waa  captured  by  pirates  and  from  tbem 
captured  by  an  American  vessel  and 
brought  into  port,  and  a  demand  for 
tbe  Africans  wae  made  by  the  French 
minister  with  a  view  to  their  restora- 
tion, held,  that  the  app  beat  ion  was 
well  founded  and  should  be  acceded  to. 
(1822)   1  Op.  Atty.  Gen.  534. 

Tbe  act  of  the  United  States  schoon- 
er Grampus  capturing  and  bringing  in 
for  adjudication,  under  tbe  Act  March 
3,  1819,  c.  101.  tbe  Spanish  vessel 
Phcenix,  with  Africans  on  board,  was 
not  a  violation  of  the  lawa  concerning 
the  slave  trade.  (1830)  2  Op.  Atty. 
Gen.  365. 

Whether  the  Africans  can  be  delivered 
to  a  claimant  whose  title  to  them  is 
deduced  from  a  traffic  wbicb  is  equal- 
ly forbidden  by  the  laws  of  his  own 
country  and  of  ours,  ia  a  question  which 
ought  to  be  referred  to  the  highest  ju- 
dicial tribunal.     Id. 

Coolie  trade.— The  coolie  trade  is  not 
within  tbe  statutes  prohibiting  the  slave 
trade.     (1859)  9  Op.  Atty.  Gen.  282. 

Evldeace.— Evidence    of   an    importa- 
tion contrary  to  Acts  Md.  1796,  c  67. 
(12859) 
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Maria  v.  White  (G.  C.  1829)  Fed.  Can. 
No.  9,076. 

Former  law.— Ry  Act  March  2,  1807, 
c.  22,  the  importation  of  slaves  from 
Africa  or  elsewhere  Into  the  United 
States,  or  any  place  within  their  ju- 
risdiction, was  prohibited  under  severe 
penalties;  and  the  importer  and  all 
persons  claiming  under  him  were  there- 
in declared  to  have  no  title  to  the 
nee  roes  imported,  nor  to  their  services. 

(1821)  1  Op.  Atty.  Gen.  447. 

By  the  same  act  it  was  left  to  the 
legislatures  of  the  several  states  to 
regulate  the  manner  in  which  negroes 
thus  imported  shall  be  disposed  of.     Id. 

It  was  the  duty  of  every  good  citi- 
zen, who  might  be  apprised  of  a  breach 
of  this  law,  to  take  prompt  and  im- 
mediate   steps   for   the   seizure    of  the 

§  10422.  (Crim.  Code,  §  249.)  Equipping  vessels  for  slave  tra< 
punishment  for. 
Whoever  builds,  fits  out,  equips,  loads,  or  otherwise  prepai 
or  sends  away,  either  as  master,  factor,  or  owner,  any  vessel, 
any  port  or  place  within  the  jurisdiction  of  the  United  States, 
causes  such  vessel  to  sail  from  any  port  or  place  whatsoever,  witl 
such  jurisdiction,  for  the  purpose  of  procuring  any  person  from  < 
foreign  kingdom  or  country  to  be  transported  to  any  port  or  pi 
whatsoever,  to  be  held,  sold,  or  otherwise  disposed  of  as  a  slave, 
held  to  service  or  labor,  shall  be  fined  not  more  than  five  thousand  d 
lars,  one  half  to  the  use  of  the  United  States  and  the  other  half 
the  use  of  the  person  prosecuting  the  indictment  to  effect;  and  sh 
moreover,  be  imprisoned  not  more  than  seven  years. 

R.  S.  |  6378.     Act  March  4,  1909,  c.  321,  |  249,  86  Stat  1139. 


negroes,  and  to  inform  the  governor 

the  state  that  be  might  give  direr ti 
for  the  disposal  of  them.    Id. 

—  At  to  importation  Into  earl 
ItatM— Act  Feb.  28,  1803,  to  prev 
the  importation  of  certain  persons 
to  certain  states,  where  by  the  li 
thereof  their  admission  is  prohibit 
was  not  in  force  in  the  territory  of 
leans.  The  Amiable  Lucy  v.  II. 
(1810)  S  Cranch,  330,  3  L,  Ed.  239. 

Act  Feb.  28,  1803,  c.  10,  prohibii 
the  importation  of  certain  persona 
color  into  certain  states  of  the  Un 
Is  not  repealed  by  the  thirtee 
amendment  of  the  Constitution,  or 
Civil  Rights  Act  April  9,  1866,  c 
(1868)  12  Op.  Atty.  Gen.  413. 

See    notes    under    ||    10427,    10- 


Notea  of 

Offense  In  General.- -The  offense  of 
sailing  with  intent  to  engage  in  the 
slave  trade  (Act  April  20,  1818,  l| 
2,  3)  is  not  committed  unless  the  ves- 
sel sail  out  of  the  port  TJ.  8.  v.  La 
Coste  (C.  C.  1820)  Fed.  Cas.  No.  16,- 
648. 

It  is  an  indictable  offense,  under  the 
act  of  1818,  to  fit,  equip,  load,  or  oth- 
erwise prepare,  a  vessel  in  the  United 
States  for  the  purpose  of  transporting 
slaves  from  a  foreign  place  to  any 
other  place.  U.  S.  v.  Malebran  (C.  C. 
1820)  Fed.  Cas.  No.  15,711. 

Chartering  or  telling  vessel.— If  an 
n  charter  bis  vessel  for 
of  a  Blaving  voyage, 
uilty  of  a  violation  of  the 
!  but  if  be  charter  bis 
vessel  for  the  prosecution  of  a  voyage 
which  is  prima  facie  innocent,  the  fact 
that  it  may  be  converted  to  on  inhibited 
ulterior  purpose  will  not  expose  him 
to  penalty,  or  his  vessel  to  forfeiture. 
(1843)  4  Op.  Atty.  Geo.  242.      . 

The  selling  of  an  American  vessel 
in  the  port  of  Rio  Janeiro  to  a  slave 
dealer,  deliverable  on  the  coast  of 
Africa,  is  not  of  itself  an  aiding  or 
abetting  of  the  slave  trade.  The  ven- 
dor muet  not  lend  assistance  to  such 
slave  dealer  by  navigating  the  vessel 
to  the  coast  of  Africa  upon  an  outward 
(12860) 


American  c 
the    prosecute 
he  will  be  i 
slave  trade 


slave  trade  voyage;  for.  If  he  d 
he  becomes  thereby  a  participant  in 
trade,  and,  as  such,  is  subject  to  I 
ishment;  but  if  be  only  make  a  b 
fide  sale  of  his  property,  delfven 
upon  that  coast  or  elsewhere,  he  < 
not  incur  any  responsibility.     Id. 

Indictment  or  Information.— As 
sufficiency  of  the  indictment  or 
formation,  see  U.  S.  ».  Gooding  (It 
12  Wheat  460,  467,  0  L  Ed,  I 
The  Caroline  (C.  C.  1819)  Fed.  I 
No.  2,418;  U.  S.  v.  La  Coste  (C. 
1820)  Fed.  Cas.  No.  15,648;  U. 
v.  Smith  (0.  C.  1820)  Fed.  Cas. 
16338;  U.  S.  v.  Johnson  (C.  C.  IS 
Fed.  Cas.  No.  15,486;  D.  S.  v.  K 
(D.   C.  1863)    Fed.   Cas.   No.   15,51 

In  an  indictment  founded  on  SI 
Trade  Act  April  20,  1818,  ||  2,  ! 
Stat  451),  for  causing  a  vessel  to 
from  a  port  of  the  United  States 
be  employed  in  such  trade,  it  is 
necessary  to  aver  that  the  defeoc 
knowingly  committed  the  offense. 
S.  v.  Smith  (C.  C.  1820)  Fed.  Cas. 
16,338. 

Evidence.— As  to  evidence  of  offe 
see  TJ.  S.  v.  Gooding  (1827)  12  Wb 
460,  467,  6  L.  Ed.  693. 

The  truth  or  falsity  of  the  chargi 
being   engaged  in  the   slave,  trade   I 
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be  dependent   on   proof   of  dream-  tion    with    the    master's    declarations, 

ices  attending  the  fitting,  equipping,  U.  S.  t.  The  Isla  De  Cuba  (C.  G.  1804) 

loading,   as   well   as   those   of   the  Fed.  (.'as,  No.  15,447,  affirming  (D.  C. 

age;   both  to  be  weighed  in  connec-  1860}  Fed.  Caa.  No.  1.1,440. 

[0423.  (Crira.  Code,  §  250.)     Transporting  persons  to  be  held 

as  slaves ;  punishment  for. 
Whoever,  within  the  jurisdiction  of  the  United  States,  takes  on 
ird,  receives,  or  transports  from  any  foreign  kingdom  or  coun- 
,  or  from  sea,  any  person  in  any  vessel,  for  the  purpose  of  hold- 
;,  selling,  or  otherwise  disposing  of  such  person  as  a  slave,  or 
be  held  to  service  or  labor,  shall  be  punished  as  prescribed  in  the 
tion  last  preceding. 

R.  S.  %  6379.    Act  March  4,  1909,  c.  321,  f  200,  35  Stat.  1139. 

Notes  of  Decisions 

sssel  transporting  stava  from  island  Cuba  is  indictable  under  Act  Hay  10, 
it.  Thomas  to  Cuba.— The  master  of  1800.  U.  S.  v.  Kennedy  (C.  C.  1821) 
easel    employed    in    transporting   a       Fed.  Cas.   No.  15,025. 

e  from  the  island  of  St.  Thomas  to 

0424.  (Crim.  Code,  §  251.)     Hovering  on  coast  with  slaves  on 
board;  punishment  for. 

Whoever,  being  the  captain,  master,  or  commander  of  any  ves- 
found  in  any  river,  port,  bay,  harbor,  or  on  the  high  seas,  with- 
the  jurisdiction  of  the  United  States,  or  hovering  on  the  coast 
reof,  having  on  board  any  person,  for  the  purpose  of  selling  such 
son  as  a  slave,  or  with  intent  to  land  such  person  for  any  such 
"pose,  shall  be  fined  not  more  than  ten  thousand  dollars  and  itn- 
soned  not  more  than  four  years, 
R.  S.  f  5380.    Act  March  4,  1B09,  c%321,  f  251,  35  Stat.  1139. 

0425.  (Cnm.  Code,  §  252.)     Serving  on  vessels  in  slave  trade; 
punishment  for. 

Whoever,  being  a  citizen  of  the  United  States,  or  other  person 
iding  therein,  voluntarily  serves  on  board  of  any  vessel   em- 
yed  or  made  use  of  in  the  transportation  of  slaves  from  any  for- 
n  country  or  place  to  another,  shall  be  fined  not  more  than  two  thou- 
id  dollars  and  imprisoned  not  more  than  two  years. 
B.  S.  H  5381.  5382.     Act  March  4,  1909,  c.  321,  |  252,  30  Stat.  1139. 
Motes  of  Decisions 
Ifense  In  general. — Service  on  a  Toy-       a   voyage  commenced   with  intent  that 
known   to   be   for   the   purpose   of       the   vessel   should   be   employed  in   Che 
curing     slaves     for     transportation       slave  trade  from   one  foreign  place   to 
d  one  foreign  country  to  another  is       another    is    an    offense,    although    no 
iolatinn  of  this  statute.     Charge  to       slaves  ere  transported   or  received  on 
nd  Jury  (C.  C.  1859)  Fed.  Caa.  No.       board.     U.  S.  v.  Morris  (1840)   14  Pet. 
«9a.  464,  474,  10  L.  Ed.  543. 

ecMilry  of  actual  transportation  or  Procuring  slaves  and  shipping  than 
■ylng  of  slaves.— An  actual  trnnspor-  by  another  vessel.— The  offense  of  en- 
od  or  a  carrying  of  slaves  in  the  engaging  in  the  slave  trade  under  the 
id  in  which  accused  served  is  not  statute  Is  committed  by  procuring 
.'ssary  to  constitute  the  offense.  TJ.  slaves  and  shipping  them  by  the  ves- 
i.  Morris  (1840)  14  Pet.  464,  474,  eel  of  another.  II.  S.  v.  Andrews  (C. 
L.   Ed.   043.  O.  1820)  Fed.  Cas.  No.  14,464. 

lie  voluntary  service  of  s  citizen  on  See  notes  nnder  8  10422,  ante, 

rd  a  Teasel  of  the  United  States  in 

.0426.  (Crim.  Code,  §  253.)     Receiving  or  carrying  away  person 

to  be  sold  or  held  as  slave ;  punishment  for. 
Whoever,  being  the  master  or  owner  or  person  having  charge  of 
f  vessel,  receives  on  board  any  other  person,  with  the  knowledge 
intent  that  such  person  is  to  be  carried  from  any  place  subject 
the  jurisdiction  of  the  United  States  to  any  other  place,  to  be 
Id  or  sold  as  a  slave,  or  carries  away  from  any  place  subject 

(12861) 


§  10426 


THE   CRIMINAL  CODE   (|  268} 


(Tit.  f 


to  the  jurisdiction  of  the  United  States  any  such  person,  with 
intent  that  he  may  be  so  held  or  sold  as  a  slave,  shall  be  fined 
more  than  five  thousand  dollars,  or  imprisoned  not  more  than  five  ye; 

or  both. 

R.  S.  |  5524.     Act  March  4,  1909,  C.  821,  |  253,  36  Stat  1139. 
§  10427.  (Crtm.  Code,  §  254.)     Equipping,  etc.,  vessel  for  si 
trade ;  forfeiture ;  moiety  to  informer. 

No  person  shall,  for  himself  or  for  another,  as  master,  fac 
or  owner,  build,  fit,  equip,  load,  or  otherwise  prepare  any  ve 
in  any  port  or  place  within  the  jurisdiction  of  the  United  States, 
cause  any  vessel  to  sail  from  any  port  or  place  within  the  jurisdia 
of  the  United  States  for  the  purpose  of  procuring  any  person  from 
foreign  kingdom,  place,  or  country  to  be  transported  to  any  port 
place  whatsoever,  to  be  held,  sold,  or  otherwise  disposed  of,  as  a  si; 
or  to  be  held  to  service  or  labor;  and  every  vessel  so  built,  fitted  ■ 
equipped,  laden,  or  otherwise  prepared,  with  her  tackle,  apparel,  1 
niture,  and  lading,  shall  be  forfeited;  one  moiety  to  the  use  of 
United  States  and  the  other  to  the  use  of  the  person  who  sues  for 
forfeiture  and  prosecutes  the  same  to  effect. 

B.  S.  I  6661.  Act  March  4,  1909.  c.  321,  g  264,  36  Stat.  114a 
Motet  of 
Extent  of  prohfbltiuns  In  original  acts. 
—The  prohibitions  in  the  slave  trade 
acts  of  May  10,  1800,  and  of  April  20. 
1818,  extend  as  well  to  the  carrying  of 
slaves,  on  freight,  as  to  cases  where 
the  persona  transported  are  the  prop- 
erty of  citizens  of  the  United  States, 
and  to  Ibe  carrying  them  from  one  port 
to  another  of  the  same  foreign  em- 
pire as  well  as  from  one  foreign  coun- 
try to  another.  The  Marino  (1824)  9 
Wheat.  391,  403,  0  I*  Ed.  IIS. 

Forfeiture  In  general.— As  to  forfei- 
ture of  vessel  engaged  in  slave  trade 
or  built  therefor,  see  The  Caroline  (C. 
C.  1819)  Fed.  Cos.  No.  2.418;  The  Al- 
exander (C.  C.  1823)  Fed.  Cas.  No. 
165;  Strohm  v.  U.  S.  (C.  C.  1840)  Fed. 
Cas.  No.  13,539;  The  Porpoise  (C.  C. 
1855)  Fed.  Cas.  No.  11,284;  D.  S.  r. 
The  La  Jeuoe  Eugenie  (C.  C.  18221 
Fed.  Cas.  No.  15,551;  U.  S.  v.  The 
Catharine  (C.  C.  1840)  Fed.  Cas.  No. 
14,758;  U.  S.  v.  The  Augusta  (C.  0. 
1861)  Fed.  Cas.  No.  14,477;  Charge  to 
Grand  Jury  (C.  C.  1S59)  Fed.  Cas.  No. 
18,269a;  The  Wanderer  (D.  C.  I860) 
Fed.  Cas.  No.  17,139;  U.  S.  v.  The 
Kitty  (D-  C.  1808)  Fed.  Cas.  No.  15,- 
537;  The  Orion  (D.  C.  1859)  Fed.  Cas. 
No.  10,575. 

Vessel  fitted  and  equipped  for  slave 
trade,— A  vessel  begun  to  be  fitted  and 
equipped  for  a  slave  voyage  in  a  port 
of  the  United  States,  then  going  to  a 
foreign  port,  to  evasively  complete  the 
fitting  and  equipping,  and  so  complet- 
ing it,  and  from  such  port  continuing 
the  voyage,  is  liable  to  seizure  and  con- 
demnation when  driven  in  its  subse- 
quent course  into  a  port  of  the  United 
States.  The  Slavers  (1864)  2  Wall. 
383,  395,  17  L.  Ed.  911. 


Decisions 

where  the  original  voyage  la  comm 
ed   in   the   United   States  whether 

vessel  belongs  to  citizens  or  fori 
ers,  and  whether  the  act  is  done 
Jure  or  by  an  agent  for  the  benei 
another  who  is  not  a  dtixen  or 
ident  of  the  United  States,  and  it  it 
necessary,  to  incur  the  forfeiture, 
the  equipment  for  the  voyage  shou 
completed,  and  it  ia  sufficient  if 
preparations  are  made  for  the  unit 
purpose.  The  Plattsbnrgh  (1825 
Wheat  133,  139,  6  K  Ed.  284. 

It  is  the  preparation  of  a  vessel 
the  purpose  for  which  she  is  to  Ik 
ployed  that  constitute  the  off  em 
engaging  in  the  slave  trade,  and  as 
as  the  preparations  have  progress! 
far  as  clearly  and  satisfactorily  to 
such  purpose,  the  right  of  seizor 
tachea.  The  Slavers  (1864)  2  ' 
375,  380,  17  L.  Ed.  909. 

Probable  oausa  for  seizure.— ■! 
the  equipment  of  a  vessel  is  adapt 
the  slave  trade,  that  fact,  with  < 
circum stances,  may  be  probable  i 
for  a  seizure.  (1820)  5  Op.  Atty. 
724. 

Indictment  or  Information.— An  i 
mation,  which  describes  in  one  i 
the  two  distinct  ways  of  prepari 
vessel  and  of  causing  her  to  sail, 
suing  the  words  of  the  law.  is  suffii 
The  Emily  (1824)  9  Wheat  381, 
6  L.  Ed,  116. 

In  an  indictment  founded  on  I 
Trade  Act  April  20,  1818,  H  2, 
Stat  461),  for  causing  a  vessel  tc 
from  a  port  of  the  United  States 
employed  in  such  trade,  it  is  not 
esnary  to  aver  that  the  defendant  i 
ingly  committed  the  offense.  U. 
Smith  (a  a  1820)  Fed,  Oe*.  No 
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seta  up  a  title  derived  from  American 
owners,  he  must  show  affirmatively  that 
there  remains  do  American  ownership. 
XL  a  v.  The  La  Jeune  Eugenie  (C.  C. 
1822)  Fed.  Cas.  No.  15,551. 

Preferred  claim*.-- The  claim  of  sea- 
men for  wages  on  a  voyage  in  violation 
of  the  statute,  where  they  knew  the 
character  and  destination  of  the  vessel, 
was  rejected;  but  such  a  claim,  or  that 
of  materialmen,  would  be  preferred  to 
that  of  forfeiture  where  the  seamen  or 
materialmen  were  innocent  of  all 
knowledge  of  or  participation  in  the  il- 
legal voyage.  The  St.  Jago  de  Cuba 
{1824)  22  II.  B.  (9  Wheat)  409,  414, 
6  L.  Ed.  122. 


10) 

1 1  donee. — Evidence  in  proceedings 
forfeiture  held  to  show  that  a  ves- 
waa  fitted  out,  as  well  aa  caused 
ail,  for  the  prosecution  of  the  pro- 
ted  trade.  The  St  Jago  de  Cuba 
A)   9  Wheat   409,   412,   6  L   Ed 

tie  condemnation  of  a  vessel  for  en- 
ing  in  the  slave  trade  may  be  made 

testimony  that  is  circumstantial, 
rided  the  circumstances  are  auffi- 
tlj  strong,  and  especially  when  cor- 
irated  by  moral  coincidences.  The 
rers  (Reindeer)  (1864)  2  Wall.  383, 
,  17  L.  Ed.  911. 

a  foreign  claimant  of  a  vessel  seiz- 
or being  engaged  in  the  slave  trade 

0428.  (Crim.  Code,  §  255.)    Penalty  on  persons  building,  equip- 

ping,  etc. ;  moiety  to  informer. 
Whoever  so  builds,  fits  out,  equips,  loads,  or  otherwise  pre- 
■es  or  sends  away  any  vessel,  knowing  or  intending  that  the  same 
11  be  employed  in  such  trade  or  business,  contrary  to  the  provisions 
the  section  last  preceding,  or  in  any  way  aids  or  abets  therein, 
.11,  besides  the  forfeiture  of  the  vessel,  pay  the  sum  of  two  thousand 
lars;  one  moiety  thereof  to  the  use  of  the  United  States  and  the 
er  moiety  thereof  to  the  use  of  the  person  who  sues  for  and  prose- 
es  the  same  to  effect. 

It.  S.  !  5552.     Act  March  4,  1909,  c.  321,  |  255,  35  Stat  1140. 
10429.  (Crim.  Code,  §  256.)     Forfeiture  of  vessels  transporting 

slaves;  moiety  to  informer. 
Every  vessel  employed  in  carrying  on  the  slave  trade  or  on 
iich  is  received  or  transported  any  person  from  any  foreign 
.gdom  or  country,  or  from  sea,  for  the  purpose  of  holding,  selling, 
otherwise  disposing  of  such  person  as  a  slave,  or  of  holding  such 
son  to  service  or  labor,  shall,  together  with  her  tackle,  apparel,  fur- 
ure,  and  the  goods  and  effects  which  may  be  found  on  board,  or 
ich  may  have  been  imported  thereon  in  the  same  voyage,  be  for- 
ted ;  one  moiety  to  the  use  of  the  United  States  and  the  other  to  the 
;  of  the  person  who  sues  for  and  prosecutes  the  forfeiture  to  effect. 

H.  S.  f  5553.    Act  March  4,  1909,  c.  321,  |  256,  35  Stat.  1140. 
Note*  of  Decision* 


resumption  aa  to  vessel  being  about 
engage  In  slave  trade.— One  trading 
the  west  coast  of  Africa  must  keep 

operations  so  clear  and  distinct  in 
ir  character  as  to  repel  the  imputa- 
i  of  a  purpose  to  engage  in  the  slave 
ie.  and  where  a  vessel  is  bound  to 

western  coast  of  Africa,  under  such 
^instances  aa  to  raise  a  presumption 
t  she  may  be  abont  to  engage  in  the 
re  trade,  she  must  clearly  explain 
Be  circumstances  under  penalty  of 
feiture.  The  Slavers  (Kate)  (1864) 
Vail.  360,  363,  17  L.  Ed.  878;  The 
vers  (Sarah)  (1864)  2  Well.  366, 
i,  17  L.  Ed.  906. 

orfelture  of  vesael  In  hand*  of  tub- 
us nt  purchasers-— A  vessel  under 
Eeiture  for  having  violated  the  laws 
>bibitmg  the  slave  trade  remains  sub- 
t  to  the  forfeiture  in  the  hands  of 
■aequent  purchasers;  and  the  Presi- 
it  will   not  Interpose  in  any    suit 


brought  against  the  vessel  on  that  ac- 
count    (1823)  1  Op.  Atty.  Gen.  619. 
Collector  of  customs  as  Informer.— 

A  collector  of  customs  may  become  an 
informer  and  receive  a  portion  of  the 
penalties  under  Act  July  7,  1838,  c 
191,  j  2,  in  relation  to  steamboats,  and 
under  tbe  acts  prohibiting  the  slave 
trade.     (1859)  9  Op.  Atty.  Gen.  400. 

Moiety  to  oncers  and  crew  soiling 
vessel.— Although  the  offlccra  and  crew 
who  seized  a  vessel  for  the  violation  of 
the  slave  laws  are  entitled  to  a  moiety 
of  the  proceeds  of  that  vessel,  it  ia 
doubtful  whether  it  would  be  consistent 
with  the  respect  due  to  the  district 
court  of  Georgia,  which  has  decided  oth- 
erwise, to  question  its  decision  on  the 
ex  parte  statement  of  an  interested  in- 
dividual.    (1819)  5  Op.  Atty.  Gen.  719. 

Libel  for  forfeiture-  uader  former 
laws.— Sep  The  Mary  Ann  (1823)  8 
Wheat  380,  386,  5  L.  Ed.  641. 

(12863) 
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§  10430.  (Crim.  Code,  §  257.)  Receiving  persons  on  board  to 
sold  as  slaves ;  penalty ;  moiety  to  informer. 
Whoever,  being  a  citizen  of  the  United  States,  takes  on  bo: 
receives,  or  transports  any  person  for  the  purpose  of  selling  si 
person  as  a  slave  shall,  in  addition  to  the  forfeiture  of  the  ves 
pay  for  each  person  so  received  on  board  or  transported  ttte  sum 
two  hundred  dollars,  to  be  recovered  in  any  court  of  the  United  Stat 
the  one  moiety  thereof  to  the  use  of  the  United  States  and  the  ot 
moiety  to  the  use  of  the  person  who  sues  for  and  prosecutes  the  sa 
to  effect. 

R.  8.  I  6654.     Act  March  4,  1009,  c.  321,  f  257,  35  Stat.  1140. 

§  10431.  (Crim.  Code,  §258.)     Vessels  found  hovering  on  coi 

to  be  forfeited. 

Every  vessel  which  is  found  in  any  river,  port,  bay,  or  hart 

or  on  the  high  seas,  within  the  jurisdiction  of  the  United  Sta 

or  hovering  on  the  coasts  thereof,  and  having  on  board  any  [ 

son,  with  intent  to  sell  such  person  as  a  slave,  or  with  intent 

land  the  same  for  that  purpose,  either  in  the  United  States  or  e 

where,  shall,   together  with   her  tackle,  apparel,   furniture,  and 

goods  or  effects  on  board  of  her,  be  forfeited  to  the  United  States. 

B.  S.  |  6565.    Act  March  4,  1909,  c.  321,  I  258,  36  Stat.  114a 

Hotel  at  Decisions 

Construction   and   operation   of   prior  vessels.    The  Josefa  Segunda  (1822 

acta,— See  The  Plattsburgh    (1825)    10  WhcaL  312.  329,  6  L.  Ed.  329. 

-  Wheat  133,  135,  6  L.  Ed.  284.  Vmm|  ,„  d|„reMWrhe  ^j.,^ 

Seizure  by  customs  officer*.— It  is  pe-  portatioo    of    slaves    into    the   Or 

culinrly  the  duty  of  the  officers  of  the  States  may  not  be  excused  on  the 

customs  to  watch  over  any  maritime  in-  of  distress  in  proceedings  to  forte 

fractions    of   the    laws    of    the    United  vessel   seized   in  the   Mississippi   i 

States,  and  it  is  the  duty  of  all  custom-  with  a  cargo  of  negroes  on  hoard, 

house  officers  as  well  within  their  dis-  Josefa  Segunda   (1820)   5  Wheat 

tricts  ao  without  to  make  seizures  of  353,  6  L.  Ed.  104. 

§  10432.  (Crim.  Code,  §  259.)     Forfeiture  of  interest  in  slave  \ 
sels ;  additional  penalty. 

It  shall  be  unlawful  for  any  citizen  of  the  United  States,  or  ot 
person  residing  therein,  or  under  the  jurisdiction  thereof,  direi 
or  indirectly  to  hold  or  have  any  right  or  property  in  any  i 
sel  employed  or  made  use  of  in  the  transportation  or  carrying 
slaves  from  one  foreign  country  or  place  to  another,  and  any  s 
right  or  property  shall  be  forfeited,  and  may  be  libeled  and  condem 
for  the  use  of  the  person  suing  for  the  same.  Whoever  shall  vio 
the  prohibition  of  this  section  shall  also  forfeit  and  pay  a  sum 
money  equal  to  double  the  value  of  his  right  or  property  in  such  ves 
and  shall  also  forfeit  a  sum  of  money  equal  to  double  the  value  of 
interest  he  had  in  the  slaves  which  at  any  time  may  be  transportec 
carried  in  such  vessels. 

Ft.  S.  1  5556.    Act  March  4,  1909,  c.  321,  |  259,  35  Stat.  1140. 
§  10433.  (Crtm.  Code,  §  260.)     Seizure  of  vessels  in  slave  trad 

The  President  is  authorized,  when  he  deems  it  expedient,  to  r 
and  employ  any  of  the  armed  vessels  of  the  United  States  to  en 
wherever  he  may  judge  attempts  are  making  to  carry  on  the  si 
trade,  by  citizens  or  residents  of  the  United  States,  in  contra^ 
tion  of  laws  prohibitory  of -the  same;  and,  in  such  case,  he  s 
instruct  the  commanders  of  such  armed  vessels  to  seize,  take, 
bring  into  any  port  of  the  United  States,  to  be  proceeded  against 
cording  to  law,  all  American  vessels,  wheresoever  found,  which  i 
have  on  board,  or  which  may  be  intended  for  the  purpose  of  tak 
on  board,  or  of  transporting,  or  may  have  transported  any  person 
(12864) 
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ion  of  the  provisions  of  any  Act  of  Congress  prohibiting  the  traf- 

slaves. 

I.  S.  |  5057.     Act  March  4,  1909,  c.  321,  |  260,  85  Stat  114a 

Hotel  of  Declrinni 
ority  to  detain  ■■•ported  vessel.  Authority  of  president  to  remit  Jung- 
aever  there  is  Just  cause  to  be-  menti  of  forfeiture.— The  president  is 
hat  any   merchant  vessel  is  en-  invested  with  authority  to  remit  judj- 
in  an  illicit  trade  a  public  vessel  ments  of  forfeiture  pronounced  against 
e   right  to  detain   hex  until  our  vessels,  their  tackle  and  apparel,  for  fo- 
ment can  act  upon  the  subject,  fractions  of  Act  April  20,  181$,  C,  91, 
at   question   of  the   violation   of  prohibiting  the  slave   trade.      (1847)   4 
rereignty  of  any  foreign  govern-  Op.  Atty.  Oen.  573. 
a  no  wise  aifects  the  question  in 
:  to  the  liability  of  the  suspected  H,i™  •*  °"ner  un0Br  former  l»*  to 

to    seizure   under   such   circutn-  olaJ"   slavB*    unlawfully   transported— 

(.     (1839)  3  Op.  Atty.  Gen.  408.  See  The  Merino   (1824)  9  Wheat.  391, 

'        1               j                  ,  ,  407,  6  L.  Ed.  118. 
ty  to  officers  and  crew  selling 

—Although  the  officers  and  crew  Jurisdiction    of    dlstrlot    oourt    under 

ized  a  vessel  for  the  violation  of  former  law.— The  district  court  of  tbe 

ve  laws  are  entitled  to  a  moiety  United  States  could  decide  who  was  tbe 

proceeds   of   that   vessel,   it   is  captor  of  a   slaver,   under  the   law  of 

ill  whether  it  would  be  consistent  Louisiana,  made  in  pursuance  of  Slave 

be   respect   due   to   the   district  Trade  Act  1807,  c.  77,  |  4,  giving  one- 

of   Georgia,    which   has    decided  half  the  proceeds   of  the   sale   of   the 

ise,  to   question  its  decision  on  negroes  to  the  commander  of  the  cap- , 

parte  statement  of  an  interested  turing    vessel.      Tbe    Josefa    Segunda 

uaL      (1819)    S   Op.   Atty.   Gen.  (1825)  23  U.  &  (10  Wheat.)  312,  6  L. 
Ed.  329. 

34.  (Crim.  Code,  §  261.)  Proceeds  of  condemned  vessels  paid 
nto  the  Treasury. 

e  proceeds  of  all  vessels,  their  tackle,  apparel,  and  furniture, 
he  goods  and  effects  on  board  of  them,  which  are  so  seized, 
cuted,  and  condemned,  shall  be  paid  into  the  Treasury  of  the 
id  States. 
i.  8.  |  5558.    Act  March  4,  1909,  c.  321,  f  261,  36  Stat.  1141. 

Notes  of  Decisions 
nor  law  as  to  distribution  of  pro-  of  the  navy  or  by  revenue  cutters,  In 
-Under  the  former  law  the  entire  which  case  distribution  was  made  as 
da  of  the  vessel  were  forfeited  prizes  taken  from  the  enemy.  ,  The 
!  use  of  the  United  States,  unless  Josefa  Segunda  (1825)  10  Wheat.  312, 
izure  was  made  by  armed  vessels      329,  8  L  Ed.  329. 

35.  (Crim.  Code,  §  262.)  Disposal  of  persons  found  on  seized 
'essel. 

e  officers  of  the  vessel  making  such  seizure  shall  safely  keep 
'  person  found  on  board  of  any  vessel  so  seized,  taken,  or 
;ht  into  port  for  condemnation,  and  shall  deliver  every  such  per- 
o  the  marshal  of  the  district  into  which  he  may  be  brought,  if 
i  port  of  the  United  States,  or  if  elsewhere,  to  such  person  as 
be  lawfully  appointed  by  the  President,  in  the  manner  directed 
w,  transmitting  to  the  President,  as  soon  as  may  be  after  such 
:ry,  a  descriptive  list  of  such  persons,  in  order  that  he  may  give 
ions  for  the  disposal  of  them, 
ft.  S.  i  5559.     Act  March  4,  1909,  e.  321,  |  262,  35  Stat.  1141. 

Notes  at  Decisions 
siltlon    of    persons    on    vessel—      full  proof  of  the  proprietary  interest, 
ns  who  are  first  captured  by  a      The   Antelope    (1825)    10   Wheat.   66, 
rent  privateer  fitted  out  In  vio-       125,  6  L.  Ed.  28S. 

of  the  United  States  neutrality,  Act  March  3,  1819,  c.  101,  prohibits 

a  pirate  and  then  recaptured  and  the  slave  trade  and  makes  a  new  ar- 
lt  into  the  ports  of  the  United  raugement  for  the  disposition  of  per- 
under  a  reasonable  suspicion  that  sons  of  color  seized  and  brought  in  un- 
ition  of  tbe  slave  trade  acts  was  der  any  of  the  acta  prohibiting  tbe 
3d,  will  not  be  restored  without  traffic  in  slaves,  and  snch  persons  are 
OV.8.Coitp.  16-805  (12865) 
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made  deliverable  subject  to  the  orders 
of  the  president.  U.  8.  v.  Preston 
(1830)  3  Pet  67,  66,  7  L.  Ed.  601. 

Act  March  3,  1819,  c.  101,  applies  to 
all  negroes  previously  brought  into  the 
United  States  contrary  to  the  provi- 
sions of  any  ot  the  sets  of  congress  on 
the  subject  and  not  disposed  of  by  state 
laws.     (1820)  1  Op.  Atty.  Gen.  331. 

Assumption  of  Inferential  duties  un- 
der stat ate.— The  president  should  not 
assume  the  responsibility  of  exercising 
inferential  duties  under  Act  March  3, 
1818,  c  101.  (1819)  1  Op.  Atty.  Gen. 
317. 

Former  law^-The  offense  under  Act 
1807,  C.  22,  ;  7,  is  not  that  of  importing 
or  bringing  into  the  United  States  per- 
sons of  color  with  intent  to  hold  or  seU 
them  as  slaves,  but  that  of  hovering  on 
the  coast  of  the  United  States  with 
such  intent,  though  the  vessel  and  goods 
found  on  board  may  be  forfeited,  the 
act  is  silent  as  to  the  disposition  of  the 
colored  persons  found  on  board,  except 
as  to  the  duty  of  the  officers  of  armed 
vessels    making    tbe    capture    to    keep 

§  10436.  (Crim.  Code,  §  263.)  Apprehension  of  officers  and  cr 
The  commanders  of  such  commissioned  vessels  shall  cause 
apprehended  and  taken  into  custody  every  person  found  on 
of  such  offending  vessel  so  seized  and  taken,  being  of  the  office 
crew  thereof,  and  him  convey,  as  soon  as  conveniently  may 
the  civil  authority  of  the  United  States,  to  be  proceeded  against  i 
course  of  law. 

B.  8.  |  5500.    Act  March  4,  1909,  c.  321,  {  263,  36  Stat.  1141. 

Cited  without  dnflnlte  application, 
Kerr  v.  Shine  (1906)  136  Fed.  61,  66, 
60  C.  C.  A.  69. 

§  10437.  (Crim.  Code,  §  264.)     Removal  of  persons  delivered 

seized  vessel. 

The  President  is  authorized  to  make  such  regulations  ai 

rangements  as  he  may  deem  expedient  for  the  safe-keeping,  su 

and  removal  beyond  the  limits  of  the  United  States  of  all  such  p< 

as  may  be  so  delivered  and  brought  within  its  jurisdiction. 

R.  S.  t  5561.     Act  March  4,  1909,  c.  321,  |  264,  36  Stat.  1141. 


them  to  be  delivered  to  the  ov 
of  the  poor,  or  tbe  governor 
state,  or  persons  appointed  by 
spective  states  to  receive  the  sai 
S.  v.  Preston  (1830)  3  Pet.  57,  ( 
Ed.  601. 

—  Efftot  ot  former  reseallni 
Slave  Trade  Act  April  20,  1818, 
ed  the  first  six  sections  of  Act  : 
22,  and  re-enacted  their  provisio 
a  little  more  amplitude,  but  st 
fined  all  of  their  provisions  to  t! 
of  illegal  importation  thus  leav 
seventh  section  of  the  act  of  1 
force,  but  without  any  express  pi 
dispose  of  the  colored  persons, 
wise  than  to  appoint  someone 
ceivc  them.  U.  S.  v.  Preston  (1 
Pet  67.  66,  7  L.  Ed.  601. 

Constitutionality  of  state 

contemplated  thereby.— The  sia 
Georgia,  passed  December  19, 
making  the  regulations  contempt 
tbe  law  passed  December  IS,  1 
not  unconstitutional.  (1821) 
Atty.  Gen.  447, 


Notes  of 
President's  authority  In  making  regu- 
lations and  arrangements.— The  presi- 
dent has  authority  to  make  all  the  reg- 
ulations and  arrangements  that  be  may 
deem  expedient  for  tbe  safe-keeping, 
support,  and  removal  beyond  the  lim- 
its of  the  United  States  of  all  such 
"negroes,  mulattoes,  and  persons  of 
color"  as  shall  be  taken  from  slavera 
by  the  armed  vessels  of  the  govern- 
ment.    (1847)  4  Op.  Atty.  Gen.  567. 

And  all  negroes,  mulattoes,  and  per- 
sons of  color  adjudged  J>y  competent 
tribunals  to  have  been  imported  into 
the  United  States  contrary  to  the  pro- 
visions of  the  several  acts  to  prohibit 
the  slave  trade,  and  committed  to  the 
custody  of  marshals  pursuant  to  such 
adjudications,  are  subject  to  his  orders. 
Id. 
It  having  been  ascertained  by  the 
(12866) 


Dec  ill  ons 
verdict  of  a  jury  that  the  two 
brought  into  the  port  of  New  ( 
in  the  brig  Titi  were  so  brought 
bition  of  tbe  acts  prohibiting  th< 
trade,  tbe  president  is  called  u 
exercise  the  authority  so  confern 

The  president  may  make  sucl 
lations  as  he  deems  expedient  1 
keeping,  support  and  removal 
groes  captured  and  delivered  to 
shal  of  the  United  States  und. 
March  3,  1819,  c  101.  (1859) 
Atty.  Gen.  302. 

He  may  allow  compensation 
marshal  for  the  duties  required 
beyond'  his  commissions  for  db 
ments,  and  such  compensation  i 
able  out  of  any  appropriations  ti 
tbe  act  into  effect.     Id. 

The  marshal's  accounts  are  i 
quired  to  be  certified  by  a  judge 
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tag.   16,   1856,   c.   124,  nor   to  be  Trade  Acta  held  not  within  tbe  provi- 

under  Act  Aug.  31,  1852*  c.  108,  aiooe  of  R.  S.  |  5561   (embodied  here- 

hould   be  certified   and   taxed   in  in),   as    original!;   enacted.      U,    S.    v. 

lance    with    such    regulations    as  The  Amiatad   (1H41)  15  Pet.  618,  596, 

resident  may  deem  expedient  for  507,  10  L.  Ed.  826. 

authentication.    Id.  Sopport  of  African*  salMd^-The  ex- 

compensation  Is  to  be_  made  in  ecutiTa   may   app!j   to   tbe   Bupport   o( 

tance   with    tbe    regulations   pre-  Africanap  Beiled  to  nlB  effortB  to  pro. 

d  by  the  president  (or  the  safe-  hibu  ^     8,aye   Uftd      Hucb         ^  of 

ig,  support    and   removal   of   the  the  j100,000  appropriated  for  carrying 

•a,  and  not  by  analogy  to  any  fees  the  pronibitory  law8  into  effect  „  raa), 

ibed  by  Act  Feb.  26,1853,  c.  80.  be  neeessary  for  that  purpose.     (1821) 

judiciary  fund  is   not  applicable 

:h  charges,  and  they  can  only  be  Purchase  of  land  for  sottlemant,  and 

iut  of  a  special  appropriation  by  transportation  of  froe  paraona  of  color 

■ss   for  the   purpose   of   carrying  therato,    atc-Act   March    3,    1819,    c. 

feet  the  act  to  prohibit  the  slave  1*1.  doea  not   authorise   the   president 

lfj  to   appropriate   any   part   of   the   aum 

.  .    ....         .  _,    .  therein    specified    to    the    purchase    of 

:tl«  of  building,  for  transported  land  on  the  conat  o(  Africa  or  e,M. 

na^The  president  has  no  author-  where  fof  the  rf  a  aettiementT 

erect  buildings  for  the  reception  nor  w  the  transportation  of  free  people 

ansported    Africans.       (1812)    4  of  „,„  t0  AftlMi  nor  to  ^  purchaBe 

tty.  ben.  ld».  o(  carpenter's  tools,  for  the  pnrpoae  of 

roes  on  board  vassal  navar  taken  making  a  settlement  in  Africa,  nor  to 

Africa.. — Negroes    who    were   on  the  payment  of  tbe  salary  and  expenses 

a  vessel  and   never  taken  from  of    transporting    an    agent    from    this 

.   and    brought   into    the    United  country  to  Africa.     (1819)  1  Op.  A  tty. 

i  in   contravention   of   the    Slave  Gen.  315. 

138.  (Crim.  Code,  §  265.)  To  what  port  captured  vessel  sent, 
shall  be  the  duty  of  the  commander  of  any  armed  vessel  of 
Jnited  States,  whenever  he  makes  any  capture  under  the  pre- 
ig  provisions,  to  bring  the  vessel  and  her  cargo,  for  adjudica- 
into  some  port  of  the  State,  Territory,  or  District  to  which  such 
1  so  captured  may  belong,  if  he  can  ascertain  the  same;  if  not, 
into  any  convenient  port  of  the  United  States. 
a.  8.  1  5563.  Act  March  4,  1009,  c.  321,  f  265,  36  Stat.  1141. 
(39.  (Crim.  Code,  §  266.)  When  owners  of  foreign  vessels 
shall  give  bond. 

ery  owner,  master,  or  factor  of  any  foreign  vessel  clearing 
any  port  within  the  jurisdiction  of  the  United  States,  and 
ected  to  be  intended  for  the  slave  trade,  and  the  suspicion 
;  declared  to  the  officer  of  the  customs  by  any  citizen,  on  oath, 
such  information  being  to  the  satisfaction  of  the  officer,  shall 
^ive  bond,  with  sufficient  sureties,  to  the  Treasurer  of  the  United 
s  that  none  of  the  natives  of  any  foreign  country  or  place  shall 
ken  on  board  such  vessel  to  be  transported  or  sold  as  slaves  in 
Jther  foreign  port  or  place  whatever,  within  nine  months  there- 

K.  3.  |  5564.    Act  March  4,  1909,  c.  321,  j  266,  36  Stat.  1141. 

N«t«s  of  Decisions 
it  of  customs  collector  to  require  tor  of  cuatoms  cannot  require  a  bond 
-By  Act  March  22,  1794,  c.  11,  as  a  prerequisite  to  giving  a  clear- 
-ohibit  the  carrying  on  the  slave  ance,  except  upon  the  oath  or  affinna- 
from  the  United  States  to  any  tiou  of  some  citizen.  (1819)  1  Op. 
a  place  or  country,"  the  oollec-      Atty.  Gen.  312. 

140.  (Crim.  Code,  §  267.)  Instructions  to  masters  of  armed 
vessels. 

ie  President  is  authorized  to  issue  instructions  to  the  com- 
lers  of  the  armed  vessels  of  the  United  States,  directing  them, 
lever  it  is  practicable,  and  under  such  rules  and  regulations 
:  may  prescribe,  to  proceed  directly  to  the  country  from  which 
were  taken,  and  there  hand  over  to  the  agent  of  the  United 
s  all  such  persons,  delivered  from  on  board  vessels  seized  in 
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the  prosecution  of  the  slave  trade ;  and  they  shall  afterwards  brir 
captured  vessels  and  persons  engaged  in  prosecuting  such  trade  ■ 
United  States  for  trial  and  adjudication. 

R.  S.  |  5667.    Act  March  4,  1909,  c  321,  |  287,  35  Stat.  1141. 
§  10441.  (Crira.  Code,  §  268.)     Kidnapping?   punishment  foi 

Whoever  kidnaps  or  carries  away  any  other  person,  wit 
intent  that  such  other  person  be  sold  into  involuntary  serv 
or  held  as  a  slave ;  or  who  entices,  persuades,  or  induces  any 
person  to  go  on  board  any  vessel  or  to  any  other  place  with  the 
that  he  may  be  made  or  held  as  a  slave,  or  sent  out  of  the  cc 
to  be  so.  made  or  held ;  or  who  in  any  way  knowingly  aids  in  c* 
any  other  person  to  be  held,  sold,  or  carried  away  to  be  held  o 
as  a  slave,  shall  be  fined  not  more  than  five  thousand  dollars,  c 
prisoned  not  more  than  five  years,  or  both. 

B.  S.  {  5525.     Act  March  4,  1009,  c.  321,  g  208,  36  Stat.  1141.  " 
Notes'  of  Decisions 

Carrying   away   person   to   bo   told.—       any  other  person  with  intent  tbi 
Any   person    who    falsely   accuses   an-       other   person  be   sold  into  into 
other  of  crime,  and  carries  him  before       servitude."      Peonage    Cases    I 
a  magistrate  in  order  that  he  may  be       1903)  123  Fed.  671. 
convicted  and  put  to  hard  labor,   bnv-  Formsr    law    as    to    kldnappli 

ing  at  the  time  the  purpose  or  design  aa|a  |„  District  of  Columbia— Se 
to  hire  such  person  or  to  enable  some  j.  Henning  <C.  C.  1835)  Fed.  C. 
other  person  to  hire  him,  is  guilty,  15.348;  Id.  (0.  O.  1838)  Fed.  C 
under  this  section,  of  "carrying  away       10,34ft. 

§  10442.  (Crim.  Code,  §  269.)     Holding  or  returning  perse 
peonage ;  punishment  for. 

Whoever  holds,  arrests,  returns,  or  causes  to  be  held,  an 

or  returned,  or  in  any  manner  aids  in  the  arrest  or  return  t 

person  to  a  condition  of  peonage,  shall  be  fined  not  more 

five  thousand  dollars,  or  imprisoned  not  more  than  five  years,  or 

R.  S.  |  5526.    Act  March  4,  1909,  c.  321,  g  269,  35  Stat.  1142. 

Notes  of  Decisions 

See  notes  under  g  3944,  ante.  tion.     It  may  be  denned  as  a  co 

Conatltutlonallty.-The  prohibition  or  compulsory  service  based  nr. 
against  peonage  contained  in  K  S.  !l  ^ebteduess  °1  the  peon  to  th 
1990,  5526  (this  compilation,  U  3944,  tef'  T^.prm?^ '  ,act  "»  Jf.  m 
10442),  was  authorised  by  the  pro vl-  "■••  Ths  mdebtedoese  of  the  , 
■ions  of  Const.  Amend.  13,  forbidding  th,e.  .mf*ter  iB  J**  ^run^1  1 
.Uvery  or  involuntary  servitude  within  "hich  ther  «•  *?ld  bound  to  ti 
the  United  States  or  in  any  place  sub-  ters  service.  Upon  this  la  b 
ject  to  their  jurisdiction,  and  granting  coud-tion  of  compulse  ryser  vice. 
to  congress  the  power  to  enforce  the  age '»  «ome times  classified  as  vo 
prohibition  by  appropriate  legislation.  «J  ^voluntary  but  this  applies 
Clyatt  y.  U.  S.  (1005)  25  Sup.  CL  429,  J^^tS  J^.l.  SSl^ 
430,  197  U.  S.  207,  49  L.  Ed.  726.  ia  tne  .^aracter  of  the  servitud- 

one  exists  where  the  debtor  voli 

"Peonage"  or  "condition  of  peonage"  contracts  to  enter  the  service 
defined  In  general.— A  condition  of  pe-  creditor  to  work  out  a  debt  T 
onage  forbidden  by  Const.  Amend.  13,  er  is  forced  upon  the  debtor  b 
and  P..  S.  I  1990,  ante,  S  3944,  and  g  apparent,  but  void,  provision 
5526  (embodied  herein),  results  from  or  by  the  exercise  of  crimina 
Code  Ala.  g  6346,  under  which  a  person  that  ia  sometimes  the  perfec 
fined  for  a  misdemeanor  may  confess  cruelty.  But  peonage,  howevei 
judgment  with  a  surety  in  the  amount  ed,  ia  compulsory  involuntary 
of  the  fine  and  agreeing  with  the  surety  tnde.  The  peon  can  release 
on  payment  cf  the  judgment  to  re-  therefrom,  it  is  true,  by  the  p 
imburse  him  by  working  for  him  on  of  the  debt;  but  otherwise  tb< 
terms  approved  by  the  court.  U.  S.  v.  tude  is  enforced.  A  clear  dis 
Reynolds  (1914)  35  Sup.  Ct.  80,  235  exists  between  peonage  and  the 
U.  S.  133.  59  L.  Ed.  162,  reversing  tary  performance  of  labor  in  p 
judgments  (D.  C.  1914)  213  Fed.  352,  of  debt.  In  the  hitter  case  the 
and  Same  v.  Brougbton  (D.  C.  1914)  though  contracting  to  pay  but 
213  Fed.  345.  labor,  can  elect  at  any  time  t< 

Peonage  is  a  form  of  slavery,  and  was       it,  and  do  law  compels  a  cont 
abolished   and   prohibited   by   this   nee-       of  the  service.    That  which  ia  c 
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d  to  be  prohibited  by  this  section 
ompulaory  service  to  secure  the 
lent  of  a  debt.  In  re  Peonage 
It  (C.  0.  1906)  138  Fed.  686,  687. 
e  "condition  of  peonage,"  to  hold 
itnrn  a  person  to  which  is  made  a 
inal  offense  by  this  section,  U  a 
ition  of  enforced  servitude  by 
h  the  servitor  is  restrained  of  his 
ty  and  compelled  to  labor  in  liqui- 
n  of  aome  debt  or  obligation,  ei- 
real  or  pretended,  against  his  will; 
any  agreement  giving  another  the 
:  to  exact  such  servitude  Is  invalid 
r  the  law,  and  treated  as  though 
l  involuntarily,  and  affords  the 
tor  or  master  .no  protection.  Pe- 
e   Cases    (D.   C.    1903)    123   Fed. 

asage  is  the  status  or  condition  of 
nilsory  service  In  payment  of  an 
ed  indebtedness  by  the  peon  to  his 
er.  U.  S.  v.  Cole  (D.  G.  1907)  153 
801. 

e  fact  that  persons  were  induced  to 
:  for  another  in  payment  of  debts 
igh  fear  of  prosecution  if  they  re- 
1  did  not  render  the  master  guilty 
nonage,  unless  such  fear  was  caus- 
y  threats  of  prosecution  made  by 
at  the  time.  U.  S.  v.  Clement  (D. 
W9)  171  Fed.  974. 
itlnct  acts  covered  by  statute.— 
lis  section  three  distinct  acts  are 
ioned:  First,  holding;  second,  ar- 
ng;  third,  returning.  Either  may 
be  subject  of  indictment  and  pun- 
ent  A  party  may  bold  another 
state  of  peonage  without  ever 
ig  arrested  him  for  that  purpose. 
may  arrest  an  individual  for  the 
ose  of  placing  him  in  a  condition 
eonage,  or  be  may,  after  one  has 
from  a  condition  of  peonage,  re- 
tain! to  it;  and  this  whether  be 
elf  claims  the  service,  or  is  act- 
is  an  agent  for  another,  to  enforce 
■eturn.  In  re  Peonage  Charge  (C. 
XKi)  138  Fed.  686,  688. 
ildiao  to  sjsanaga.— So  far  as  the 
till  without  Just  cause  to  perform 
labor  called  for  in  a  written  con- 
:,  under  which  the  employe  ob- 
:d  money,  not  refunded,  or  prop- 
not  paid  for,  was  made  prima 
:  evidence  of  an  intent  to  defraud 
tata  statutes,  and  therefore  pun- 
Ac  as  a  criminal  offense,  such  atat- 
offend  against  this  section,  espe- 
r  since,  under  the  local  practice, 
■ed  may  not,  to  rebut  the  statu- 
presumption,  testify  as  to  his  un- 
nunicated  motives,  purposes,  or 
ltions.  Bailey  v.  Alabama  11911) 
(up.  Ct.  14S,  219  U.  8.  219,  55  L. 
191. 

a  person  desiring  to  have  a  serv- 
retumed  to  bim  to  work  out  a 
causes  such  servant  to  be  arrest- 
n  a  warrant  procured  by  the  mas- 
and  after  incarceration  the  mas- 
procures  the  servant's  release  on 
promise  to  return  to  his  master's 
loyment  to  continue  to  work  out  a 


debt,  the  master  is  guilty  of  peonage, 
prohibited  by  this  section,  provided  the 
servant  had  been  charged  with  the 
crime  for,  the  purpose  of  procuring  bin 
arrest  and  incarceration,  and  to  enable 
the  master  to  extort  from  the  aervant 
a  promise  to  return  and  work  out  the 
debt  In  re  Peonage  Charge  (C.  C. 
1905)  138  Fed.  686. 

Under  the  statute  of  Alabama  which 
permits  a  person  convicted  of  crime 
to  sign  a  contract  in  open  court,  with 
the  written  approval  of  the  judge,  by 
which  he  submits  himself  to  servitude 
to  his  surety,  on  confession  of  judg- 
ment by  the  latter  for  the  fine  and 
costs,  until  such  fine  and  costs  have 
been  reimbursed  by  his  labor,  the  pro 
visions  of  the  statute  must  be  strictly 
followed,  and  the  contract  cannot  b* 
'extended  beyond  the  payment  of  the 
fine  and  costs,  nor  can  it  be  transfer- 
red without  the  consent  of  the  con- 
vict. If  he  is  held  thereunder  against 
his  will  and  by  force  or  threats  after 
the  fine  and  costs  have  been  paid,  or  by 
another  to  whom  tbe  contract  hae  been 
transferred  without  hie  consent,  tbe 
person  so  restraining  him  is  guilty  of 
holding  him  to  a  condition  of  peonage. 
Peonage  Cases  (D.  C.  1903)  123  Fed. 
671. 

Under  this  section  it  is  immaterial  to 
the  offense  whether  or  not  the  condi- 
tion of  peonage  exists  by  virtue  of  a 
local  law  or  custom  creating  a  system 
of  peonage,  or  whether  it  exists  in  vio- 
lation, or  without  the  sanction,  of  law. 
Peonage  Cases  (D.  C.  1903)  123  Fed. 
671. 

A  person  who  hires  another  or  in- 
duces him  to  sign  a  contract  by  wbicb 
he  agrees  during  the  term  to  be  impris- 
oned or  kept  under  guard,  and  under 
cover  of  such  agreement  afterward 
holds  the  party  to  the  performance  of 
tbe  contract  by  threats  or  punishment 
or  undue  influence,  subduing  his  free 
will,  when  he  desires  to  abandon  tbe 
service,  Is  guilty  of  holding  such  per- 
son to  "a  condition  of  peonage."  Pe- 
onage Cases  (D.  C.  1903)  123  Fed. 
671. 

A  magistrate  or  other  judicial  officer 
is  not  criminally  liable  for  an  error  of 
Judgment  or  for  any  act  honestly  per- 
formed under  an  unconstitutional  law, 
but  where  he  corruptly  exercises  his 
functions  in  order  that  a  citizen  may 
be  convicted  unlawfully,  and  sentenced, 
so  that  a  particular  person  with  whom 
he  has  an  understanding,  express  or 
implied,  by  becoming  surety  on  a  con- 
fession of  judgment  may  get  tbe  cus- 
tody of  tbe  convict  or  make  a  profit 
out  of  a  contract  to  be  made  between 
the  convict  and  his  surety,  in  conse- 
quence of  which  the  convict  is  re- 
strained of  his  liberty  and  put  to  hard 
labor,  such  magistrate  cannot  escape 
criminal  liability  to  tbe  United  States 
for  tbe  conspiracy,  and  its  nstural  and 
designed  results  in  the  holding  of  a 
citizen  to  a  condition  of  peonage,  be- 
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cause  of  the  official  character  of  his 
acta.  Peonage  Case*  (D.  C.  1903)  123 
Fed.  671. 

What  influence,  force,  or  threats  to 
compel  a  per  sun  to  render  service  to 
another  Id  liquidation  of  an  obligation 
amounts  to  coercion,  such  as,  if  effec- 
tive, will  render  the  service  involun- 
tary and  create  a  condition  of  peonage, 
must  be  determined  by  taking  into  con- 
sideration in  each  case  the  relative  in- 
feriority of  the  person  contracting  to 
perform  the  service  to  the  person  ex- 
ercising the  force  or  influence  to  com- 
pel its  performance.  Peonage  Cases 
(D.  C.  11)03)   123  Fed.  671. 

A  person  who  falsely  pretends  to  an- 
other that  he  is  accused  of  crime,  and 
offers  his  good  offices  to  p  re  vent  his 
conviction  if  be  will  pay  a  sum  of 
money,  thereby  to  satisfy  the  prosecu- 
tor, and  thus  induces  such  party  to 
sign  a  contract  obligating  himself  to 
work  to  reimburse  the  amount  paid  out 
or  pretended  to  be  paid  out  for  this 
purpose,  and  to  submit  to  restraint 
and  deprivation  of  bis  liberty  while  he 
is  performing  the  contract,  is  guilty  of 
holding  such  person,  or  causing  him  to 
be  held,  to  a  condition  of  peonage, 
whenever  such  person,  having  so  en- 
tered on  performance  of  the  contract, 
desires  to  leave  it,  but  is  compelled  to 
remain  and  perform  it  by  threats  or 
punishment,  subduing  his  freed  urn  of 
will;  and  any  third  person  for  whose 
benefit  such  a  contract  is  made,  who, 
knowing  such  facts,  becomes  the  cus- 
todian of  the  person  so  held  to  servi- 
tude and  enforces  performance  of  tbe 
contract,  is  also  guilty  of  the  offense. 
Peonage  Cases  {D.  C.  1003)  123  Fed. 
671. 

If  one  person  carries  another  before 
a  magistrate,  informing  him  that  he  Is 
accused  of  crime,  and  the  magistrate 
induces  the  accused,  wbo  is  of  weak 
mind,  or  little  intelligence,  or  confiding, 
to  believe  that  he  has  been  sentenced 
to  bard  labor  for  a  fine,  when  in  fact 
no  offense  was  charged,  no  warrant  is- 
sued, and  no  judgment  entered,  and 
such  person  is  induced  by  such  fraudu- 
lent means  to  submit  to  restraint  of 
bis  liberty,  tbe  persons  so  concerned 
are  guilty  of  causing  the  accused  to  be 
held  to  a  condition  of  peonage.  Peonage 
Cases  <D.  C.  1003)   123  Fed.  671. 

Inducing  a  person  to  labor  in  pay- 
ment of  debts  by  threats  of  prosecu- 
tion may  constitute  Intimidation  and 
amount  to  peonage,  if  by  reason  of  tbe 
different  character  of  the  parties  such 
threats  overcome  the  will  of  the  serv- 
ant and  the  service  was  involuntary. 
U.  S.  v.  Clement  (D.  C.  1908)  171  Fed. 
974. 

In  order  to  constitute  the  crime  of 
holding  another  person  In  peonage,  it 
la  not  necessary  that  the  defendant 
should  have  acted  corruptly.     Id. 

Pen.  Code  Ga.  1910,  If  715.  716, 
making  it  an  offense  for  a  person  to 
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obtain  money  on  contract  for  s 
with  intent  not  to  perform,  is  n< 
trary  to  this  section.  Wilson  v. 
(1912)  75  a.  E.  619,  13S  Ga.  488 
Determination  un  habeas  cor 
question  ralatlng  to  statute.— Ob 
that  a  system  of  peonage  such  a 
existed  in  New  Mexico  must  ex 
fore  tbe  statute  prohibiting  p 
will  apply  goes  to  the  sufficiency 
indictment  or  the  evidence  to  be 
ed  on  the  trial  for  violating  th 
ute,  and  will  not  be  determined 
application  for  habeas  corpus. 
Lewis   (0.  C.   1902)   114  Fed.  1 

1  urlidictlon.— A  federal  cour 
entertain  a  prosecution  for  viola 
Act  March  2.  1867,  c  187,  ! 
Stat.  546,  denouncing  peonage, 
prosecution  of  the  same  acts  unc 
name  of  kidnapping  and  false  imi 
nieut  might  be  held  in  tbe  state 
TJ.  S.  v.  MeClellan  (D.  C.  190.' 
Fed.  971. 

Indictment,— An  indictment  ct 
defendants  with  restraining  • 
named  persons  of  African  desc 
their  personal  liberty,  and  will 
pelling  them  to  render  service  I 
fendants  against  their  will,  d 
state  an  offense  within  this  ; 
U.  S.  v.  Bberhart  (C.  C.  1881 
Fed.  252. 

An  indictment  for  peonage  in  c 
ling  a  convict  to  work  out  a  fij 
costs  for  which  defendant  bad  t 
surety  held  not  to  allege  that  tl 
vict  was  unlawfully  restrained 
condition  of  peonage.  U.  S.  v-  B 
ton  (D.  C.  1914)  2l3  Fed.  345. 
ment  reversed  Same  v.  Ii' 
(1814)  35  Sup.  Ct.  86,  235  U.  I 
59  L.  Ed.  162. 

An  indictment  for  peonage,  c 
ing  of  defendant's  holding  to  1: 
convict  for  whom  defendant  bet 
surety  for  fine  and  costs,  failing 
lege  that  the  convict  had  ever  « 
on  tbe  performance  of  the  serv 
had  done  any  of  the  work  or 
agreed  on,  or  had  ever  been  in  i 
ant's  custody,  held  insufficient. 
v.  Reynolds  (D.  C.  1914)  21! 
352,  judgment  reversed  (1014)  3 
Ct.  86,  2.15  U.  S.  133,  59  L.  Ed.  : 

Evidence. — Evidence  of  a  prio 
dition  of  peonage,  to  which  the  [ 
so  held  were  returned  by  the  i 
the  defendant,  is  essential  to  s 
a  conviction  under  an  indi 
charging  bim  with  returning 
designated  persons  to  a  condil 
peonage.  Clyatt  v.  TJ.  S.  (191 
Sup.  Ct.  429,  432,  197  U.  8.  S 
L.  Ed.  726. 

On  trial  for  conspiring  to  at 
person  with  intent  to  hold  his 
condition  of  peonage,  evidence  < 
er  similar  acts  held  admissible  t< 
accord   and    combination   and   tl 
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nts"  intent.     Holt  v.  U.  a  (C.  C.  Sup.  Ct.  640,  044,   218  U.   S.   161,  M 

16)  228  Fed.  892.  L.     Ed.     980;     Harlan     v.     McGourin 

•d    without     definite     application,  (1910)   31  Sap.  Ct  44,  218  U.  S.  442, 

Klin  y.   South   Carolina  (1910)   30  64  L.  Ed.  1101,  21  Ann.  Cai.  849. 

443.  (Crim.  Code,  §  270.)  Obstructing  enforcement  of  pre- 
ceding section. 

'hoever  obstructs,  or  attempts  to  obstruct,  or  in  any  way  in- 
:res  with  or  prevents  the  enforcement  of  the  section  last  preced- 
shall  be  liable  to  the  penalties  therein  prescribed. 
H.  S.  i  5527.     Act  March  4,  1909,  c  321,  f  270,  35  Stat.  1142. 

444.  (Crim.  Code,  §  271.)  Bringing  kidnaped  person  into 
United  States,  etc.;  punishment  for. 

'hoever  shall  knowingly  and  willfully  bring  into  the  United 
es  or  any  place  subject  to  the  jurisdiction  thereof,  any  per- 
nveigled  or  forcibly  kidnaped  in  any  other  country,  with  intent  to 
such  person  so  inveigled  or  kidnaped  in  confinement  or  to  any  in- 
ntary  servitude;  or  whoever  shall  knowingly  and  willfully  sell, 
mse  to  be  sold,  into  any  condition  of  involuntary  servitude,  any 
r  person  for  any  term  whatever ;  or  whoever  shall  knowingly  and 
ully  hold  to  involuntary  servitude  any  person  so  brought  or  sold, 
be  fined  not  more  than  five  thousand  dollars  and  imprisoned  not 
:  than  five  years. 

Act  June  23,  1874.  c.  464,  |  1,  18  Stat.  251.  Act  March  4,  1909,  c.  321,  }  271, 
■>  Slat.  1142. 

Notes  of  Decisions 


ice  went  and  inveigle  mont.— In  flu - 
brought  to  bear  upon  children  by 

parents  and  uncles,  and  by  the 
nents    of     defendant,     to     induce 

to  come  with  him  to  this  coun- 
rom  Italy  to  act  as  street  musi- 

in  view  of  their  condition  in  life 
heir  ages  and  experience,  const!- 

enticement  sod  inveiglement.     D. 

Ancarola    (C.   C.  1880)   1   Fed. 

inveigle  or  persuade  or  entice 
sarily  implies  that  the  person  ie 
aded  or  enticed,  and  yields  con- 
is  tbe  result  of  the  persuading  or 
ng;  yet  the  statute  is' founded  on 
Jew  that  the  person  so  assenting 
io  inveigled  may  be  brought  here 
ie  who  knows  the  circum stances 
ie  case,  with  the  intent  to  hold 
person  to  involuntary  service,  al- 


though the  service  be  the  o 
tbe   inveigling   related.     Id. 

Involuntary  service. — Where  children 
were  brought  to  this  country  from 
Italy  to  act  aa  street  musicians,  for 
the  profit  and  subject  to  tbe  control  of 
tbe  defendant,  and  to  tbe  injury  of 
their  morals,  being  incapable  of  exer- 
cising will  or  choice  affirmatively  on 
tbe  subject,  their  service  was  involun- 
tary, rather  than  voluntary,  though 
the  sham  form  of  securing  their  con- 
sent was  gone  through  with.  U.  S.  v. 
Ancarola  (C.  C.  1880)  1  Fed.  676,  683. 

Evidence.— Evidence  in  a  prosecution 
for .  violating  this  section  by  bringing 
children  to  this  country  from  Italy  to 
assist  the  defendant  aa  street  musi- 
cians held  sufficient  to  support  a  con- 
viction. TJ.  S.  v.  Ancarola  (a  C. 
1880)  1  Fed.  676,  683. 


CHAPTER  ELEVEN 


enses  within  the  Admiralty  and 
ritorial  Jurisdiction  of  the 


i.  Pisces  and  waters  applicable ;  1044a 
on  board  American  ship  on- 
high  seas,  etc.;  on  board  10449. 
American  vessel  on  Great 
Lakee,  etc. ;  on  land  under  ex- 
clusive control  of  United 
States;    guano  islands.  10450. 

1.  Murder    defined;     first    degree;       10451. 
second  degree.  10452. 

r.  Manslaughter     defined;      volun- 
tary ;    involuntary.  10453. 


Maritime  and  the  Ter- 
United  States 


Punishment;  murder;  man- 
slaughter. 

Felonious  assaults;  to  murder  or 
rape  ;  other  felony  ;  with  weap- 
ons, etc. ;  beating,  etc  ;  sim- 
ple assault. 

Other  attempts  at  murder,  etc. 

Rape. 

Having  carnal  knowledge  of  fe- 
male under  sixteen. 

Seduction  of  female  passenger 
on  vessel;    punishment  for. 
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evidence   re- 


Sec. 

10459.  Arson  of  other  building! 
punishment  for. 

10460.  Larceny ;  punishment  fo 
((■running  value  of  writ 
■trument 

10461.  Receiving  stolen  goods 
punishment    for;     trials 

10462.  Laws  of  States  adopted  f 
ishing  wrongful  acts,  e 
feet  of  repeal,  etc 


10454.  Disposal  of  fine; 

10455.  Loss   of   life   by    misconduct   of 

officers,  etc,  of  vessels ;    pun- 
ishment for;    liability  of  cor- 
poration officer. 
10460.  Maiming ;     punishment   for. 

10457.  Robbery ;     punishment    for. 

10458.  Arson  of  dwelling  house;    pon- 

lshment  for. 

§  10445.  (Crim.  Code,  §  272.)  Places  and  waters  applicabli 
board  American  ship  on  high  seas,  etc.;  on  board  Ami 
vessel  on  Great  Lakes,  etc.;  on  land  under  exclusive  o 
of  United  States ;   guano  islands. 

The  crimes  and  offenses  denned  in  this  chapter  shall  be 
ished  as  herein  prescribed: 

First.  When  committed  upon  the  high  seas,  or  on  any  other  i 
within  the  admiralty  and  maritime  jurisdiction  of  the  United 
and  out  of  the  jurisdiction  of  any  particular  State,  or  when  comr 
within  the  admiralty  and  maritime  jurisdiction  of  the  United 
and  out  of  the  jurisdiction  of  any  particular  State  on  board  any 
belonging  in  whole  or  in  part  to  the  United  States  or  any  citizen 
of,  or  to  any  corporation  created  by  or  under  the  laws  of  the  I 
States,  or  of  any  State.  Territory,  or  District  thereof. 

Second.  When  committed  upon  any  vessel  registered,  licens 
enrolled  under  the  laws  of  the  United  States,  and  being  on  a  v 
upon  the  waters  of  any  of  the  Great  Lakes,  namely :  Lake  Su-f 
Lake  Michigan,  Lake  Huron,  Lake  Saint  Clair,  Lake  Erie, 
Ontario,  or  any  of  the  waters  connecting  any  of  said  lakes,  or 
the  River  Saint  Lawrence  where  the  same  constitutes  the  Intern 
al  boundary  line. 

Third.  When  committed  within  or  on  any  lands  reserved  or  aci 
for  the  exclusive  use  of  the  United  States,  and  under  the  exclusi 
risdiction  thereof,  or  any  place  purchased  or  otherwise  acquir 
the'  United  States  by  consent  of  the  legislature  of  the  State  in 
the  same  shall  be,  for  the  erection  of  a  fort,  magazine,  arsenal, 
yard,  or  other  needful  building. 

Fourth.  On  any  island,  rock,  or  key,  containing  deposits  of  g 
which  may,  at  the  discretion  of  the  President,  be  considered  as  < 
taining  to  the  United  States. 

R.  S.  5  5339.     Act  Sept.  4,  1890,  c  874,  26  Stat  424.     Act  March  4 
e.  321,  |  272,  35  Stat.  1142. 

Notes  of  Decisions 

2.    Jurisdiction     In     general.- 

graph  1  clearly  includes   murde 

mi  t  ted   on   any   land  within  the 

sive  jurisdiction   of   the   United 

any  Judicial  district, 


1.    Effect 
S.    Jurls( 

Ion  104«. 

Ilotlon  In  general. 

,  com 

trncUon  oi 

3.    Quest 

Ion  of  law  or  tact. 

4.    High 

seas  and  other  waters 

within  ad- 

mlr 

ally    and  marltin: 

e  juri 

id  lotion. 

(.    Ships 

"of  war. 

T.    Great 

8.    Mlilii 

try  post-i,   (orta,  or  res. 

».     Fedcr 

a.]  cemeteries. 

10.    Sol  an 

11.    Post  ■ 

3  fflces  or  land  bo 

light  t 

12.    Indian  reservations  or 

eountrj. 

IS.    Dlstrl 

ct  of  Columbia. 

1.  Eflaot  of  statute  a*  to 

construc- 

section     10449 

. — This    section 

t     affect     the     < 

uction    of 

aection  10449,  post.     U 

S.  v 

.  Rodgers 

(1803)  14  Sup.  Ct.  109, 

115, 

150  D.  s. 

249,  37  L.  Ed.  107L 

nirder 


nitted  o 


the  hia 


v.  U.  S.  (1890)  11  Sup. 
83,  137  U.  a  202,  34  L.  Ed.  601 
The  sole  and  exclusive  jurii 
.of  the  United  States  contempli 
Act  April  30,  1790,  i  3  (1  Stat 
punishing  with  death  the  crime  ■ 
ful  murder  committed  in  a  place 
such  jurisdiction,  is  not  jurisdict 
elusive  of  a  state  as  contradisti 
ed  from  that  of  a  territory,  but 
national  jurisdiction,  as  eiclui 
the  jurisdiction  of  local,  atate, 
ritorial  government  Watta  v. 
(1870)  1  Wash.  T.  288. 


(12872) 
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e  mere  fact  that  the  executive  de- 
ment of  the  federal  government 
possession    of    San   Juan    Island, 

excluded  local  officers  appointed 
is  territorial  government  from  fix- 
ing their  functions  there,  did  not 
ice     the     territorial     jurisdiction, 

by  virtue  of  the  organic  act  ex- 
id  over  it,  but  merely  suspended 
execution  of  the  territorial  laws 
he  time  being  therein.  Watts  v. 
id  States  (1870)  1  Wash.  T.  288. 
'.  state  courts  cannot  take  cognl- 
s  of  offenses  committed  on  territory 
n  it  belonging  to  the  United  States, 
which  congress  has  exclusive  pow- 

legislatiou.  Sharon  v.  Hill  (C.  O. 
I  24  Fed.  720;  Commonwealth  v. 
'  (1811)  8  Mass.  72;  Mitchell  v. 
;tta    (1835)    34   Mass.    (17    Pick.) 

.ere  a  state  grants  land  to  the  gen- 
government,  reserving  concurrent 
liction  iu  executing  process  thera- 
r  offenses  committed  out  of  it,  the 
al  courts  have  exclusive  jurisdic- 
>f  offenses  committed  within  such 
ory.      TJ.    S.    v.    Trnvers    (C,    C. 

Fed.  Cas.  No.  10,537. 

March  3,  1825,  |  3,  was  confined 
:enses  committed  in  places  the  sites 
:of  have  been  ceded  to  and  are 
'  the  jurisdiction  of  the  United 
a  at  the  time  of  its  enactment.  U. 
Davis  (C.  C.  182»)  Fed.  Cas.  No. 
0;  U.  S.  v.  Barney  {0.  C.  1866) 
Cas.  No.  14,524. 

arceny  committed  in  a  place  not 
'  the  sole  and  exclusive  jurisdic- 
>f  the  United  States  may  be  pnn- 
le  under  Act  1825,  c.  65,  |  3.  U. 
Davis  (C.  C.  1829)  Fed.  Cas.  No. 
). 

"uited  States  court  has  exclusive 
liction  of  offenses  committed  in 
i  in  California  purchased  by  the 
d  States,  with  the  consent  of  the 
legislature,  for  the  erection  of  a 
tn  house  and  other  necessary  pub- 
uldings,  and  ao  used.  Sharon  v. 
C.  C.  188B)  24  Fed.  726. 

state  courts  cannot  take  cogni- 
of  offenses  committed  on  territory 
i  it  belonging  to  the  United  States, 
which  congress  has  exclusive  pow- 
legislation.    Id. 

district  court  of  Alaska  has  ju- 
tion  under  R,  S.  |  5339,  and  sec- 
5341,  post,  |  10447,  to  try  and 
b  an  inhabitant  for  murder  or 
slighter  committed  therein;  but 
iw  of  Oregon,  defining  the  crime 
describing  the  punishment  there- 
•  not  in  force  in  Alaska.  Kie  t. 
(C.  C.  1886)  27  Fed.  351,  355. 

United  States  courts  have  juris- 
d  to  try  charges  of  crime  commit- 
n  board   any   vessel   belonging  in 

or  in  part  to  the  United  States, 
V  citizen  thereof,  at  any  point 
Igh  s 


§  10445 

out  of  the  jurisdiction  of  any  particular 
state.  U.  S.  v.  Beyer  (C.  C.  1887)  31 
Fed.  35. 

R.  S.  |  5339,  and  section  5345,  post, 
10451,  construed  together  make  the 
crime  of  rape  committed  in  a  place 
within  the  exclusive  jurisdiction  of  the 
United  States  an  offense  against  its 
laws.  U.  S.  v.  Partello  <C.  C.  1891)  48 
Fed.  670,  672. 

E.  S.  |  5339,  intended  cognisance  only 
of  crimes  committed  in  places  within 
the  exclusive  jurisdiction  of  the  United 
States.  In  rs  Kelly  (C.  C.  1895)  71 
Fed.  545,  547. 

Jurisdiction  of  the  United  States  is 
confined  by  R.  S.  tit  70,  c.  3  (this  com- 
pilation, tit  69a,  c  11)  to  offenses 
committed  within  any  fort,  arsenal, 
dock  yard,  magasine,  or  any  other  place 
or  district  of  country  under  the  exclu- 
sive jurisdiction  of  the  United  States, 
or  on  the  high  seas,  or  in  the  waters 
within  the  admiralty  and  maritime  ju- 
risdiction of  tbe  United  States,  and  out 
of  the  jurisdiction  of  any  particular 
state.    Id. 

Under  Const  art.  1,  |  8,  el.  17,  giv- 
ing the  Congress  power  "to  exercise 
exclusive  legislation  In  all  cases  what- 
soever over  *  *  *  all  places  pur- 
chased by  the  consent  of  the  legislature 
of  tbe  state  in  which  the  same  shall  be, 
for  the  erection  of  forts,  magazines,  ar- 
senals, dock-yards,  and  other  needful 
buildings,"  sucb  power  extends  to  land 
purchased  by  the  United  Slates,  by  con- 
sent of  the  legislature  of  tbe  state,  and 
used  for  the  public  governmental  pur- 
pose of  maintaining  thereon  locks  and 
dams  for  the  improvement  of  tbe  navi- 
gation of  a  river,  and  the  United  States 
has  exclusive  jurisdiction  to  prescribe 
and  punish  criminal  offenses  committed 
thereon;  and  tbe  fact  that  the  legisla- 
tive consent  was  granted  after  the  pur- 
chase is  immaterial  so  far  as  relates 
to  offenses  committed  thereafter.  U.  S. 
v.  Tucker  (D.  C.  1903)  122  Fed.  518. 

Tbe  exclusive  jurisdiction  of  the  Unit- 
ed States  to  prescribe  and  punish  crim- 
inal offenses  committed  on  land  or  in 
a  "place"  occupied  for  governmental 
purposes  may  be  derived  either  from 
article  1,  |  8,  of  the  constitution,  where 
the  place  was  purchased  by  consent  of 
the  state  legislature,  or  from  an  ex- 
press cession  of  such  jurisdiction  by 
the  legislature.     Id. 

The  territory  of  Colorado  is  not  a 
"place  or  district  of  country"  under  the 
sole  and  exclusive  jurisdiction  of  the 
United  States,  within  the  meaning  of 
Act  1790,  |  3,  providing  for  the  punish- 
ment  of  persons  who  commit  murder 
"within  any  fort,  arsenal,  dockyard, 
magazine,  or  any  other  place  or  district 
of  country  under  the  sole  and  exclusive 
Jurisdiction  of  the  United  States." 
Franklin  v.  U.  S.  (1867)  1  Colo.  35. 

Where  both  the  acts  of  congress  and 
of  the  state  make  a  defined  act  an  of- 
fense, the  commission  of  the  act  may 
be  an  offense  against  eacb,  and  punish- 
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(Ti 


'.  Kirkw 


i  (Fla. 


able  by  each.     Sligb  > 
1913)  81  So.  185. 

Defendant  tilled  one.  of  the  Nei 
Perce  tribe  of  Indians.  His  contention 
that  he  was  amenable  to  the  law  of  the 
territory,  not  to  the  law  of  the  United 
Statea,  held  untenable.  Pickett  v.  U. 
8.  (1874)  1  Idaho,  523. 

Crimea  Act  1857,  &  1,  waa  intended  to 
provide  only  for  en  sea  of  death  od  laud 
resulting  from  assaults  which  were  al- 
ready made  punishable  when  death  re- 
sulted at  the  place  where  tbe  fatal  blow 
was  given.  People  v.  Tyler  (1859)  7 
Mich.  161,  74  Am.  Dec.  703. 

The  authority  to  try  an  Indian,  be- 
longing to  a  tribe  recognized  as  such  by 
the  federal  government,  for  killing  an- 
other Indian  of  the  tribe,  not  having 
been  conferred  on  the  Nevada  courts, 
does  not  exist.  State  v.  McKenney 
(1883)  18  Nev.  182.  2  Pac.  171. 

Where  a  state  cedes  to  the  United 
States  exclusive  jurisdiction  over  land 
purchased  as  a  site  for  a  public  build- 
ing, "for  all  purposes  except  the  admin- 
istration of  the  criminal  laws  of  this 
state,"  the  state  baa  no  jurisdiction  for 
the  punishment  of  crimes  committed  on 
tbe  purchased  land,  but  only  tbe  right 
to  execute  criminal  process  there  for 
the  violation  of  the  laws  of  the  state 
committed  elsewhere  within  tbe  state, 
State  v.  Mack  (1807)  47  P.  763,  23 
"""    "~    '       ~  .  Rep.  811. 


Wher 


nitted  < 


land  purchased  by  tbe  T'n 
with  the  consent  of  the  state  of  New 
Jersey,  and  jurisdiction  of  the  state 
over  such  lands  was  vested  in  the  Unit- 
ed States  by  an  act  of  the  legislature 
and  thereafter  congress  passed  an  act 
for  tbe  punishment  of  such  offense,  it 
was  the  exercise  of  power  conferred  by 
Const,  art.  1,  j  8,  and  is  exclusive,  and 
the  state  courts  have  no  jurisdiction  to 
try  or  punish  such,  offense.  State  v. 
Morris  (N.  J.  1908)  68  A.  1103. 

Tbe  federal  courts  have  no  jurisdic- 
tion of  the  crime  of  murder,  except 
wben  committed  "on  the  high  seas,  or 
within  any  fort,  arsenal,  dockyard,  mag- 
azine, or  in  any  other  district,  place,  or 
country  under  the  sole  and  exclusive 
jurisdiction  of  tbe  United  States."  U. 
8.  v.  Pratt  (N.  T.  1869)  1  Cbi.  Leg, 
N.  401. 

Under  2  Edm.  St.  at  Large  N.  T.  p. 
583.  providing  that,  if  it  appear  on  ha- 
beas corpus  tbat  the  prisoner  is  de- 
tained by  virtue  of  process  issued  by 
a  court  or  judge  of  the  United  States 
having  exclusive  jurisdiction,  the  pris- 
oner should  be  remanded,  a  state  court 
could  discharge  a  prisoner  held  for 
murder  on  a  warrant  issued  by  a  Unit- 
ed States  commissioner  which  did  not 
state  that  the  crime  charged  was  com- 
mitted on  tbe  high  seas,  or  dock,  ar- 
senal, etc.,  or  any  place  solely  within 
tbe  jurisdiction  of  the  federal  court 
Id. 

Adultery,  being  an  offense  arising  out 
of  the  marriage  relation,  is  cognizable 
only  in  the  state  courts,  except  in  the 


territories,  forts,  arsenals,  < 
houses,  or  other  places  where  thi 
ed  States  baa  exclusive  juriadict 
which  places  congress  may  pas. 
defining  the  offense  and  prescribi 
punishment.  Southern  Surety 
State  (Okl.  1912)  127  P.  409. 

Prior  to  tbe  admission  of  Okl 
as  a  state,  the  crime  of  adult 
Indian  Territory  was  an  offense  i 
the  federal  statute,  but,  by  the  ei 
act,  all  persona  charged  there* 
the  time  of  statehood  were  thei 
properly  prosecuted  in  the  < 
courts  of  the  state,  unless  the  ' 
was  committed  in  some  part  over 
tbe  federal  government  retained 
jurisdiction.     Id. 


Wher 


tbe   c 


temporarily  sitting,  with  th 
sent  and  permission  of  the  autt 
agent  of  the  United  States  gover: 
in  a  room  in  tbe  custom  hous 
during  such  sitting  the  crime  o 
jury  was  committed,  the  state 
had  jurisdiction  to  punish  tbe  oB 
Exum  v.  State  (1891)  90  Ten 
Pickle)  501,  17  S.  W.  107,  25  A 
Rep.  700,  15  L.  R.  A.  381. 

In  1869,  San  Juan  Island,  i 
northwestern  coast,  was  held  ii 
military  occupancy  by  Great  1 
and  the  United  States.  Held,  t 
offense  committed  there  was  no 
mitted  at  a  place  within  the  "sc 
exclusive  jurisdiction"  of  tbe 
States,  within  the  crimes  acts  ol 
and  that  the  territorial  court  h 
risdiction.  Watts  v.  U.  8.  (If 
Wash.  T.  288;  Same  v.  Te 
(1872)  1  Wash.  T.  40i>. 


The  powt 


of 


:islation"  over  "all 
purchased  by  the  consent  of  the 
lature  of  tbe  state  in  which  th« 
shall  be,"  for  the  purposes  mei 
16  of  section  S  of  artic 


tbe  co 
title  t 


s  limited  t. 


ed  in  the 
ent  of  the 
>  such  nln< 
jurisdiction  of  tbe  state  to  enfn 
laws  and  punish  crimes  continue 
congress  has,  by  some  further  1 
tive  act.  extinguished  the  state  f 
ity,  and  vested  exclusive  juris 
over  such  places  in  the  federal 
In  re  O'Connor  (1875)  37  Wis.  .' 
Am.  Rep.  766. 

3.  Question  of  law  or  fact— W 
a  homicide  committed  within  the 
arieg  of  a  state  constitutes  an 
against  the  laws  of  the  United 
of  which  a  federal  court  has  ji 
Hon,  depends  on  two  questions: 
whether  there  has  been  such  a  • 
by  the  state  to  the  United  Sti 
the  territory  upon  which  the  act 
to  constitute  the  crime  was  con 
as  to  render  such  territory  a  "p 
district  of  country  under  the  ex 
jurisdiction  of  the  United  States, 
in  It.  S.  i  5330,  which  is  a  <p 
of  law  for  the  court;  and,  aec 
such  cession  was   made,  wheth 
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ru  committed  within  tbe  territory 
■dtd,  which  la  a  question  of  fact, 
i  submitted  to  the  jury.  TJ.  8.  v. 
b  {C.  C.  1901)  111  Fed.  630. 
High  ms«  and  other  watert  with- 
■Iralty  and  maritime  jurisdiction. 
,  also,  notes  under  |  10403,  post 
ler  Act  1790,  c  9,  j  8,  providing 
ie  punishment  of  murder,  etc.,  com- 
d  "upon  the  high  seas,  or  any  riv- 
lveu,  basin,  or  bay,  out  of  the  ju- 
tion  of  any  particular  state,"  it 
t  tbe  offense,  but  tbe  bay,  etc.,  in 
i  it  is  committed,  that  must  be  out 
t  jurisdiction  of  a  state.  U,  S.  v. 
as  (1818)  16  D.  8.  (3  Wheat) 
1  L.  Ed.  404. 

3.  I  5372,  does  not  confer  on  the 
il  courts  jurisdiction  of  a  murder 
itted  in  tbe  waters  of  a  state 
f  the  tide  ebbs  and  flows.  Id. 
■  eighth  section  of  Act  1790,  c.  9, 
not  confer  on  the  courts  of  the 
d  States  jurisdiction  over  any  of- 
committed  on  a  river,  haven,  ha- 
ir bay  which  may  be  within  the 
liction    of    any    particular    state, 

ler  Act  April  30,  1790,  {  12,  pro- 

(  for  punishment  of  manslaughter 
■e  high  aesa,  the  courts  of  the 
d  States  have  not  jurisdiction  of 
offense  committed  by  the  master 
ie  of  tbe  aeamen  on  board  a  ruer- 
vessel  of  tbe  United  States,  lying 

>  river  Tigris,  in  China,  3B  milea 
ita  mouth,  off  Wompoa,  about  100 
from  shore,  in  4%  fathoms  of  wa- 
nd below  low-water  mark.  U.  S. 
■iltberger  (1820)  18  U.  &  (6 
.t)  76,  5  L.  Ed.  37. 

'  United  States  has  do  jurisdiction 
!  crime  of  manslaughter,  commlt- 
i  board  an  American  ship  in  a  tidal 
within  a  foreign  state.  Id. 
Act  April  30,  1790,  c.  9,  the  de- 
ion  of  places  contained  in  section 
thin  which  offenses  therein  enu- 
:ed  must  be  committed  to  give  the 
i  of  the  United  States  jurisdiction, 
t  be  transferred  to  section  12,  so 
give  those  courts  jurisdiction  over 
nughter  committed  in  the  river  of 
?igu  country,  and  not  on  the  high 

Id. 
ler  Act  1790,  c.  9,  S  8,  giving  the 
d  States  courts  jurisdiction  of  cer- 
rimes  committed  on  the  high  seas, 
■el  lying  in  the  open  roadstead  of 
ign  country  is  on  the  "high  aeas." 

v.  Pirates  (1820)  18  U.  S. '  (5 
t)  184,  6  L.  Ed.  04. 
ler  Act  April  30,  1790,  providing 
inishment  of  murder  or  robbery  on 
gh  seas,  out  of  the  jurisdiction  of 
itate,  United  States  courts  have 
iction  of  such  offenses,  though  they 
ot  committed  on  board  a  vessel 
[ing  to  citizen  a  of  the  United 
i.  where  the  vessel  did  not  belong 
ejects  of  any  foreign  state.  U.  S. 
toies  (1820)  18  U.  S.  (5  Wheat) 

>  L.  Ed.  122. 

flakes  no  difference  on  tbe  ques- 
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tion  of  jurisdiction  whether  a  crime 
committed  on  the  high  seas  ia  commit- 
ted on  board  a  vessel  or  in  the  water. 
Id. 

The  courts  of  the  United  States  had 
jurisdiction  of  murder  or  robbery  com- 
mitted on  a  vessel  in  possession  of  per- 
sons acknowledging  obedience  to  no  gov- 
ernment or  Sag  and  acting  in  defiance 
of  law,  and  a  murder  or  robbery  com- 
mitted on  the  high  seas  msy  be  cog- 
nisable by  the  courts  of  the  United 
States,  though  committed  on  board  a 
vessel  not  belonging  to  citizens  of  the 
United  States,  as  if  she  had  no  notion- 
al character,  bat  was  possessed  and 
hfld  by  piratea  or  persons  not  lawfully 
salting  under  the  flag  of  any  foreign 
nation.    Id. 

Where  a  murder  or  robbery  is  com- 
mitted on  board  a  foreign  vessel  by  a 
citizen  of  the  United  States  or  on  board 
a  vessel  of  the  United  States  by  a  for- 
eigner, or  by  a  citizen  or  foreigner  on 
board  a  piratical  vessel,  the  offense  Is 
cognizable  by  tbe  courts  of  the  United 
States.     Id. 

An  offense  committed  on  board  of  a 
piratical  vessel,  or  in  tbe  sea,  as  by 
throwing  decedent  overboard,  or  drown- 
ing him,  or  shooting  him,  or  in  tbe  sea, 
though  not  thrown  overboard,  is  within 
the  jurisdiction  of  the  United  States. 
Id. 

It  is  competent  for  congress,  as  is 
done  by  Act  May  IS,  1820,  c.  113,  f  3, 
R.  S.  5370,  post,  |  104G7,  to  prescribe 
the  punishment  of  offenses  committed 
or,  the  Ugh  seas,  open  roadsteads,  in. 
any  haven,  basin,  or  bay,  or  in  sny  riv- 
er where  the  sea  ebba  and  flowa,  though' 
within  the  limits  of  a  state.  U.  S.  v. 
John  (1861)  1  Black,  484,  487,  17  L. 
Ed.  225. 

One  who,  on  a  vessel  owned  by  cit- 
izens of  the  United  States,  committed 
on  the  high  seas  the  offense  of  aaaault 
with  a  dsngeroua  weapon,  and  who  was 
put  in  irons  for  safe-keeping,  and  who, 
on  the  arrival  of  the  vessel  at  the  low- 
er quarantine  in  the  Eastern  district  of 
New  York,  was  delivered  to  officers  of 
the  state  of  New  York,  and  who  was- 
hy them  carried  into  the  Southern  dis- 
trict and  there  delivered  to  the  marshal 
of  tbe  United  States  for  that  district; 
to  whom  a  warrant  to  apprehend  and: 
bring  him  to  justice  was  first  issued, 
was  triable  in  the  Southern  district.  U. 
S.  v.  Arwo  (1873)  19  WalL  486,  490. 
22  L.  Ed.  67. 

A  murder  committed  on  board  a  app- 
lying in  the  harbor  of  Honolulu  is  cog- 
nizable in  the  district  court  of  the  Unit- 
ed States  for  the  territory  of  Hawaii, 
under  11.  S.  I  5339,  as  committed  in  a 
haven  or  arm  of  the  sea  within  the 
admiralty  and  maritime  jurisdiction  of 
the  United  States,  and  "out  of  the  ju- 
risdiction of  any  particular  state." 
Wynne  v.  U.  S.  (1910)  30  Sup.  Ct.  447, 
449,  217  U.  S.  234,  54  L.  Ed.  748. 

There  is  nothing  in  the  Hawaiian  or- 
ganic act   (Act  April  30,  1900,  c.  339, 
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31  Stat.  141)  which  expressly  or  im- 
pliedly deprives  the  federal  courts  of 
their  jurisdiction  under  R.  S.  §  6339,  to 
punish  a  murder  committed  on  board  a 
ship  lying  in  the  harbor  of  Honolulu. 
Id. 

Waters  inclosed  in  whole  or  in  part  by 
a  breakwater  or  other  artificial  struc- 
ture to  afford  a  protected  anchorage, 
as  well  as  those  so  inclosed  by  natural 
land,  constitute  a  "haven"  within  R. 
S.  §§  5346,  5361,  5362,  post,  H  10449, 
10471,  10472,  making  certain  acts  of- 
fenses against  the  United  States  when 
committed  "upon  the  high  seas,  or  in 
any  arm  of  the  sea,  or  in  any  river, 
haven,  creek,  basin  or  bay  within  the 
admiralty  jurisdiction  of  the  United 
States  and  out  of  the  jurisdiction  of  any 
particular  state."  Ex  parte  O'Hare 
(1910)  179  Fed.  662,  103  C.  O.  A.  220, 
reversing  order  (D.  G.  1909)  171  Fed. 
290. 

To  give  the  federal  courts  jurisdiction 
over  a  murder,  as  having  been  commit- 
ted on  the  high  seas,  the  death,  as  well 
as  the  mortal  stroke,  must  have  hap- 
pened on  the  high  seas.  U.  S.  v.  Mc- 
Gill  (C.  0.  1806)  Fed.  Cas.  No.  15,676. 

A  vessel  lying  in  the  mouth  of  a  riv- 
er a  mile  and  a  half  wide  is  on  the  high 
seas,  within  Act  April  30,  1790.  U.  S. 
v.  Smith  (C.  O.  1811)  Fed.  Cas.  No. 
16,344. 

The  federal  circuit  court  had  jurisdic- 
tion of  piracy  in  the  commission  of 
murder  on  board  of  an  American  ship, 
in  an  open  roadstead  adjacent  to  a  for- 
eign territory,  and  within  half  a  mile  of 
the  shore.  Act  April  30,  1790,  c.  9,  { 
8.  U.  S.  v.  Ross  (C.  C.  1813)  Fed. 
Cas.  No.  16,196. 

"High  seas,"  within  Act  April  30, 
1790,  c  9,  |  8,  mean  any  waters  on  the 
sea  coast  which  are  without  the  bounda- 
ries of  low-water  mark.    Id. 

Larceny  committed  on  board  an  Amer- 
ican ship  in  an  inclosed  dock  in  a  for- 
eign port  is  not  punishable  under  Act 
April  30,  1790,  c  9,  §  16.  U.  S.  y. 
Hamilton  (C.  C.  1816)  Fed.  Cas.  No. 
15,290. 

A  vessel  lying  on  the  sea  outside  of 
the  bar  of  a  harbor  of  the  United 
States,  within  three  miles  of  the  shore, 
is  on  the  high  seas.  U.  S.  v.  Smith  (C. 
O.  1816)  Fed.  Cas.  No.  16,337. 

Quaere,  whether  a  federal  court  has 
jurisdiction  to  try  a  person  who  com- 
mitted murder  on  board  an  American 
merchant  ship  in  the  bay  of  Cadiz.  U. 
S.  y.  Gourlay  (G.  C.  1823)  Fed.  Cas. 
No.  15,241. 

An  indictment  for  a  crime  committed 
on  the  high  seas  in  the  outer  road  off 
St.  Domingo,  on  an  American  vessel,  is 
supported  by  proving  the  offense  to 
have  been  committed  in  the  inner  road, 
and  in  port.  U.  S.  v.  Stevens  (O.  O. 
1825)   Fed.  Cas.  No.  16,394. 

An  offense  committed  in  a  bay  which 
to  entirely  landlocked  and  inclosed  by 
reefs  is  not  committed  on  the  high  seas, 
within  Act  March  26,  1804,  c.  40.     U. 
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S.  v.  Robinson  (0.  C.  1826)  Fed.  Cas. 
No.  16,176. 

The  words  "high  seas,"  in  Act  1825, 
c.  276,  §  22,  mean  the  uninclosed  waters 
of  the  ocean  on  the  sea  coast,  outside 
of  the  fauces  terras.  U.  S.  v.  Grush  (G. 
C.  1829)  Fed.  Cas.  No.  15,268,  overrul- 
ing U.  S.  v.  Be  vans  (a  C.  1816)  Fed. 
Cas.  No.  14,589. 

Where  such  arm  of  the  sea,  creek, 
haven,  etc.,  is  so  narrow  that  a  person 
standing  on  one  shore  can  reasonably 
discern  and  distinctly  see  by  the  nak- 
ed eye  what  is  doing  on  the  opposite 
shore,  the  waters  are  within  the  body 
of  a  county.    Id. 

The  county  of  Suffolk,  Mass.,  extends 
to  all  waters  between  the  circumjacent 
islands,  down  to  the  Great  Brewster 
and  Point  Allerton.    Id. 

State  courts  have  exclusive  jurisdic- 
tion of  offenses  committed  on  arms  of 
the  sea,  creeks,  havens,  basins,  and 
bays  within  the  ebb  and  flow  of  the 
tide  within  the  body  of  a  county.    Id. 

Act  1790,  c  9,  §  8,  as  well  as  Act 
1820,  c.  113,  applies  to  all  murders  and 
robberies  committed  on  board  of  or  up- 
on American  ships  on  the  high  seas. 
U.  S.  v.  Gibert  (G.  O.  1834)  Fed.  Cas. 
No.  15.204. 

In  the  case  of  a  homicide  by  shooting, 
the  place  where  the  shot  takes  effect, 
and  not  that  from  which  it  is  fired,  de- 
termines the  jurisdiction  of  the  offense, 
and  where  a  shot  from  an  American 
vessel  in  a  foreign  harbor  kills  a  person 
on  board  of  a  foreign  vessel  lying  in 
such  harbor,  the  jurisdiction  of  the  of- 
fense belongs  to  the  foreign  govern- 
ment, and  not  to  the  courts  of  the 
United  States,  under  Act  1790,  a  36, 
§  12.  U.  S.  v.  Davis  (a  C.  1837)  Fed. 
Cas.  No.  14,932. 

The  court  has  no  jurisdiction  on  an 
indictment  for  larceny  upon  the  high 
seas,  under  Act  1790,  c.  9,  |  16,  where 
the  taking  was  on  board  of  a  vessel 
while  lying  in  the  port  of  Savannah. 
U.  S.  v.  Davis  (C.  C.  1841)  Fed.  Cas. 
No.  14,931. 

The  court  does  not  obtain  jurisdiction 
by  the  fact  that  the  property  was  car- 
ried on  the  high  seas  from  the  port  of 
Savannah  to  New  York.    Id. 

To  render  a  vessel  American,  so  as 
to  punish  offenses  on  board  of  her,  it  is 
enough  to  show  that  she  sailed  from 
and  to  an  American  port,  and  was  ap- 
parently owned  and  controlled  by  citi- 
zens of  the  United  States.  U.  S.  ▼. 
Peterson  (G.  0.  1846)  Fed.  Cas.  No. 
16,037. 

An  unlawful  stroke  on  the  sea,  with- 
out malice,  followed  by  death  on  shore, 
is  not  within  either  Act  April  30,  1790, 
{  12,  or  Act  March  3,  1825,  §  4.  U.  S. 
v.  Armstrong  (C.  C.  1855)  Fed.  Cas. 
No.  14,467. 

The  term  "high  seas"  is  used  in  the 
acts  of  congress  in  its  popular  and  nat- 
ural sense.  U.  S.  t.  "Wilson  (G.  0. 
1856)  Fed.  Cas.  No.  16,731. 

A  vessel  lying  in  a  harbor,  fastened 
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shore  by  cables,  and  communl- 
with  the  land  bj  her  boats,  and 
thin  any  inclosed  dock,  or  at  any 

■  wharf,  is  on  the  "high  seas." 
'  of  low-water  mark  on  the  coast. 
v.  Seagriat  (C.   C.  I860)   Fed. 

0.  16.245. 

ffense  commenced  to  be  com  ml  t- 
board  an  American  vessel  lying 
time  in  a  river  which  is  an  arm 
sea  on  the  coast  of  Africa,  and 
led  uninterruptedly  to  a  point  in 
Irmtic  Ocean  several  miles  from 
ires,  is  within  the  jurisdiction  of 
lend  circuit  court.    D.  S.  t.  Oor- 

1.  C.  1861)  Fed.  Caa.  No.  15,231. 
federal  courts  have  no  jurisdic- 

the  crime  of  larceny  under  Act 
i  16,  committed  in  a  place  where 
isdiction  of  the  United  States  is 
rent  with  that  of  a  state.  TJ.  S. 
■ney  (C.  C.  1864)  Fed.  Caa.  No. 

United  States  courts  have  Juris- 
ts try  charges  of  crime  com- 
on  board  any  vessel  belonging 
ale  or  In  part  to  the  United 
or  any  citizen  thereof,  at  any 
n  the  high  seas,  or  in  any  river, 
creek,  basin,  or  bay  within  tbe 
Ity  jurisdiction  of  tbe  United 
and  out  of  the  jurisdiction  of 
j-ticular  state.  U.  8.  t.  Beyer 
1887)  31  Fed.  35. 
words  "upon  the  high  seas,  or  in 
m  of  the  sea,  or  in  any  river, 
creek,  basin,  or  bay,  within  the 
Ity  jurisdiction  of  tbe  United 
and  out  of  the  jurisdiction  of 
rticalar  state,"  used  in  It.  8.  { 
xist,  |  10449,  are  limited  to  the 
■as,  and  to  the  waters  connected 
itely  with  them.     Ex  parte  By- 

C.  1887)  32  Fed.  404. 
district  court  has  no  Jurisdiction 
assault  committed  on  tbe  high 
ik'sa  committed  on  an  American 
as  provided  In  B.  8.  I  5346, 
10449.  U.  a  v.  Lewis  (D.  C. 
36  Fed.  449. 

e  is  punishment  by  statute  for 
t  of  a  ahipmaster  in  unlawfully 
:  a  seaman  on  shore  in  a  foreign 
<nt  not  for  an  assault  on  a  sea- 

■  board  ship  or  otherwise  In  a 
i  port     (1856)  1  Op.  Atty.  Gen. 

phrase  "within  the  body  of  the 
,"  in  St.  Mass.  1804.  c.  131,  pro- 
punishment  for  the  malicious 
I  of  ■  "vessel  lying  within  the 
if  the  county,"  is  descriptive  of 
done  within  ths  jurisdiction  of 
unicipsl  court,  as  distinguished 
>ae  committed  on  the  high  seas, 
t  of  the  body  of  the  county,  and, 
ire,  without  the  jurisdiction  of 
art  Commonwealth  v.  Francis 
1830)  Tbacher,  Cr.  Gas.  240. 
ffense  committed  on  a  ship  lying 
a  or  between  Boston  and  Chelsea, 
nstltution  Wharf,  at  a  distance 
-fourth  mile  In  water  four  or  five 
i*  deep  at  low  tide,  and  within 
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half  a  mile  from  the  navy  yard  of 
Charleston,  Is  an  offense  committed 
within  the  territorial  jurisdiction  of 
the  Massachusetts  courts,  and  is  ex- 
clusively within  their  cognizance.  Com- 
monwealth v.  Peters  (1847)  53  Mass. 
(12  Mete.)  387. 

Under  Gen.  St  Mass.  c  171,  |  19, 
which  provides  that  where  a  mortal 
wound  is  inflicted  on  the  high  seas,  the 
offense  may  be  prosecuted  and  punish- 
ed in  the  county  where  the  wounded 
person  dies,  it  is  sufficient  to  render 
the  perpetrator  amenable  to  the  justice 
of  the  state,  for  the  homicide,  that  the 
person  killed  was,  at  the  time  of  his 
death,  within  the  jurisdiction  and  pro- 
tection of  the  state  nnder  whose  laws 
the  person  who  killed  him  was  indicted. 
Commonwealth  v.  Macloon  (1869)  101 
Mass.  1,  100  Am.  Dec.  SB. 

An  offense  committed  on  board  a  ves- 
sel on  the  high  seaa  la  an  offense 
against  the  sovereignty  of  the  nation 
to  which  it  belongs,  but,  when  a  pri- 
vate ship  enters  a  foreign  jurisdiction, 
it  becomes,  with  all  on  board,  In  the 
absence  of  previous  stipulations  to  the 
contrary,  subject  to  municipal  laws  of 
such  country.  People  v.  Tyler  (1859) 
7  Mich.  161,  74  Am.  Dec.  703. 

Crimes  Act  1857,  |  1,  did  not  make  it 
a  necessary  assumption  that  any  such 
bays,  creeks,  havens,  or  rivers  are  ac- 
tually In  existence  within  the  admiralty 
jurisdiction  of  the  United  States.     Id. 

Crimes  Act  1857,  1  1,  was  not  intend- 
ed by  congress  to  extend  to  any  waters 
not  exclusively  maritime.  Id- 
Crimes  Act  1857,  }  1,  did  not  extend 
to  any  portion  of  a  nonnavlgable  river 
within  tbe  territorial  jurisdiction  of  a 
foreign  sovereignty.     Id. 

Crimes  Act  1867,  f  1,  did  not  extend 
to  sny  river  in  the  interior  of  the  con- 
tinent not  navigable  from  the  ocean. 
Id. 

Every  vessel  on  the  high  seas  Is  for 
jurisdiction  purposes  a  part  of  the  ter- 
ritory of  the  nation  to  which  It  be- 
longs, and  an  offense  committed  on 
board  of  it  Is  an  offense  against  the 
sovereignty  of  that  nation.    Id. 

An  indictment  for  an  offense  commit- 
ted on  the  high  seas  can  be  maintained 
In  the  court  of  general  sessions  of  the 
city  and  county  of  New  York.  In  re 
McCullough  (N.  Y.  1817)  2  City  H. 
Bee  45. 

Want  of  jurisdiction  in  the  state  over 
homicides  committed  on  the  Hudson 
river,  is  not  sufficiently  clear  to  author- 
ize the  discharge  on  habeas  corpus  of 
a  person  accused  of  such  crime.  Peo- 
ple v.  Sheriff  of  Westchester  County 
(N.  Y.  1862)  1  Parker,  Cr.  E.  659. 

A  pilot,  who  by  willful  negligence 
runs  his  tug  into  a  yacht  on  the  Hud- 
son river,  within  the  boundaries  of  New 
York  county,  and  causes  the  death  of 
a  person  on  the  yacht,  la  guilty  of 
manslaughter,  both  under  Pen.  Code  N. 
Y.  |  193,  and  B.  S.  |  6344,  post  1 10455, 
and  the  jurisdiction  of  the  state  courts 
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of  such  offense  as  an  infraction  of  the 
statu  laws  ia  not  ousted  by  R.  8.  I  711, 
ante,  I  1233,  which  Teats  in  the  court* 
of  the  United  States  exclusive  jurisdic- 
tion of  all  crimes  cognizable  under  the 
authority  of  the  United  States;  it  be- 
in;  provided  by  R.  8.  |  8238,  post, 
t  10500  (part  of  the  title  containing 
section  5344)  that  "nothing  in  this  title 
shall  be  held  to  take  away  or  impair 
the  jurisdiction  of  the  courts  of  the 
several  atates  under  the  law  thereof." 
People  r.  Welch  (1893)  74  Hun,  474, 
26  N.  I.  Supp.  694:  Id.  (1894)  141  N. 
Y.  266.  86  N.  E.  328,  88  Am.  St  Rep. 
793,  24  L  II  A.  117. 

There  ia  nothing  in .  the  treaty  be- 
tween the  United  States  and  Sweden 
and  Norway  which  precludes  the  courts 
of  Philadelphia  county  from  taking  ju- 
risdiction of  an  indictment  for  an  as- 
sault and  battery  committed  on  board 
.  a  Norwegian  bark  lying  in  the  port  of 
Philadelphia.  Commonwealth  v.  Lock- 
ness  (Pa.  1880)  14  Phila.  363. 

By  a  colonial  statute  of.  Virginia, 
passed  in  1699,  treasons,  felonies,  or 
piracies,  committed  not  only  on  the  high 
seas,  but  on  any  bay,  river,  etc.,  where 
the  admiral  had  jurisdiction,  were  to 
be  tried  by  judges  of  admiralty  appoint- 
ed by  the  governor,  under  commissions 
of  oyer  and  terminer.  This  statute  waa 
said  to  be  superseded  by  the  British 
statute  of  11  Wm.  Ill,  which  gave  ju- 
risdiction to  commissioners  of  admiral- 
ty appointed  tinder  the  great  seal  of 
England;  and  that  statute  seems  to 
have  been  recognised  by  the  Virginia 
statute  of  1748.  Commonwealth  * . 
Gaines  (1819)  2  Va.  Cas.  172. 

By  the  articles  of  confederation,  the 
federal  court  of  admiralty  was  vested 
with  power  to  try  piracies  and  felonies 
on  the  high  seas  only,  and  not  on  Ches- 
apeake Bay  and  its  waters.    Id. 

A  United  States  court  has  jurisdic- 
tion of  an  indictment  for  a  murder 
committed  on  a  vessel  at  anchor  below 
low-water  mark  in  an  arm  of  the  sea, 
and  not  within  the  body  of  a  county. 
Smith  v.  U.  S.  (1869)   1  Wash.  T.  262. 

5.  Islands— See.   also,  ft  3916,  3922, 

Guano  Islands  Act  Aug.  18,  1856,  I 
6,  ante,  S  3922,  providing  that  all 
crimes  committed  on  such  islands  shall 
be  deemed  to  have  been  committed  on 
the  high  seas  on  board  a  merchant  ship 
belonging  to  the  United  States,  and 
shall  be  punished  according  to  the  laws 
relating  to  offenses  committed  in  such 
places,  which  laws  are  extended  to  such 
Islands  for  that  purpose,  does  not  ex- 
tend the  admiralty  jurisdiction  over 
land,  but  simply  extends  the  operation 
of  the  statutes  relating  to  crimes  and 
punishments  to  the  islands  which  may 
have  been  determined  by  the  president 
to  appertain  to  the  United  States. 
Jones  v.  U.  S.  (1890)  137  U.  S.  202, 
11  Sup.  Ct.  80,  34  L.  Ed.  691:  Smith 
v.  Same  (1890)  137  U.  8.  224,  11  Sup. 
Ct  88,  84  L.  Ed.  700. 
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The  criminal  jurisdiction  of  the  e 
of  the  United  States  extends  to 
island  of  Navasaa,  and  an  indict 
for  murder  committed  there  ma 
tried  in  the  district  into  which 
offender  is  first  brought,  aa  pro 
by  R.  8.  f  730,  ante,  |  1023,  in 
of  offenses  committed  on  the  high 
or  elsewhere,  out  of  the  juried 
of  any  particular  state  or  district 

6.  Ships  of  war— An  offense  cot 
ted  on  a  United  States  naval  i 
while  lying  in  the  channel  of  the  h 
of  Boston,  outside  of  low-water  i 
is  committed  upon  the  "high  seas,' 
ia  within  the  jurisdiction  of  the  It 
courts.  U.  8.  v.  Bevane  (C.  G 
Fed.  Cas.  No.  14,589. 

A  murder  committed  on  board  a 
ship  in  Boston  harbor  held  not  c 
zable  in  the  circuit  court  U. 
Bevans  (1818)  3  Wheat  336,  3) 
L.  Ed.  404. 

The  words  "within  any  fort,  an 
dockyard,  magazine,  or  any  other  t 
refer  to  objects  in  their  nature, 
and  territorial,  and  do  not  extend 
ship  of  war.     Id. 

The  proper  federal  court  has  ; 
diction  of  a  murder  committed  on  I 
a  government  naval  vessel  lying 
dock  within  a  tract  the  Jurisdictii 
which  has  been  ceded  by  a  state  t 
United  States  for  the  purposes 
navy  yard  and  a  naval  hospital,  tl 
the  tract  has  not  been  purchase 
the  United  States.  U.  8.  v.  Carte 
C.  1897)  84  Fed.  622. 

A  battleship,  the  property  of 
United  States,  lying  in  waters  ■ 
within  the  jurisdiction  of  the  11 
States,  is  a  "place"  under  the  excl 
jurisdiction  of  the  United  States, 
in  the  meaning  of  subdivision  1  ■ 
8.  i  6330.    Id. 

Congress  has  not,  by  the  crimes 
of  1825  and  1835  (4  Stat.  115, 
given  to  the  civil  courts  any  Jurisd 
over  the  crime  of  murder,  when 
mi t ted  on  board  a  United  States 
of  war,  and  triable  before  a  court 
tial  under  the  navy  regulations, 
v.  Mackenzie  (D.  C.)  Fed.  Cas. 
18313- 

7.  Great  Lakea  and  connecting 
tars.— See,   also,  notes   under   i  1 

The  courts  of  the  United  States 
jurisdiction,  under  R.  8.  |  5346, 
!  10449,  of  an  assault  with  a  dang 
weapon  committed  on  a  vessel  be 
ing  to  a  citizen  of  the  United  3 
in  the  Detroit  river,  out  of  the  jur 
tion  of  any  particular  state,  and 
in  the  territorial  limits  of  the  don 
of  Canada.  U.  S.  v.  Rodgers  (: 
160  U.  S.  249,  14  Sup.  Ct  109,  I 
Ed.  1071,  disapproving  People  v. 
ler  (1859)  7  Mich.  161,  74  Am. 
703. 

The  i 
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I  6346,  post,  |  10449.  U.  S.  v. 
ers  (1893)  150  TI.  S.  249,  14  Sup. 
OB.  37  L.  Ed.  1071,  overruling  In 
iiler  <D.  C.  1867)  Fed.  Cas.  No. 
.  and  Ex  parte  Byers  (D.  C.  1887) 
•d.  404. 

■  limitation  to  the  jurisdiction,  by 
uaiification  in  R.  8.  5  5346,  pout, 
149,  that  the  offenses  punishable 
ommitted  on  vessels  in  any  arm  of 
ea,  or  in  an;  river,  haven,  creek, 
,  or  bay,  "without  the  jurisdiction  . 
y  particular  state."  does  not  apply 
>Bscla  on  the  "high  seas"  of  the 
,  but   only   to  vessels  on  the  wa- 

deaignated  as  connecting  with 
So  far  as  vessela  on  those  seat 
nncerned,  there  ia  no  limitation 
d  to  the  authority  of  the  United 
a.  TJ.  S.  v.  Rodgers  (1893)  J4 
Ct-  109,  114,  150  U.  S.  249,  37 
1.  1071. 

•  fact  that,  by  treaty  between  the 
d  States  and  Great  Britain,  the 
larj  line  betweeu  the  two  conn- 
is  run  through  the  center  of  the  > 
:  Lakes,  does  not  change  their 
.cter  as  seas,  or  Impair  in  any 
Ct  the  jurisdiction  of  the  United 
s  over  vessels  of  its  own  citizens 
ating  those  waters,  and  persona 
■an).     Id. 

watera    inclosed     between     the 

and  the  government  breakwaters 
ike  Erie  at  tbe  port  of  Buffalo, 
ut  as  well  as  within  the  line  des- 
ed  on  the  government  chart  as 
alo  Harbor  Line,"  constitute  a 
>n,"  and  not  "high  seas,"  within 
neaning  of  It.  S.  S  5346,  post,  1 
K  and  an  assault  with  a  dangerous 
on  committed,  on  a  vessel  belong- 
;o  the  United  States  or  citizens 
of  anchored  in  such  waters  is 
n  the  state,  and  not  the  federal, 
iiction.  E*  parte  O'Hare  (1910) 
fed.  662,  103  C.  C.  A.  220,  revera- 
■rder  (D.  C.  1909)  171  Fed.  290. 
iteam  vessel  which  has  been  towed 

her   winter  berth  on   one   of  tbe 

t    Lakes    to    an    anchorage    to   be 

out    for    the    season,   but    which 

not  signed  a  crew  nor  had  a  fire 

under  her  boilers,  is  not  "on  a 
je,"    and    Jurisdiction    of    an    of- 

committed  thereon  is  not  given 
ie  courts  of  the  United  States  by 
Sept.  4,  1890,  c.  874,  26  Stat.  424. 

iteam  vessel  which  has  been  tow- 
om  her  winter  berth  on  one  of  the 
t  Lakes  to  an  anchorage  to  be 
out  for  the  season,  but  which  bas 
dgued  a  crew  nor  bad  a  fire  built 
r  her  boilers,  is  not  "on  a  voyage," 
ist  jurisdiction  of  an  offense  com- 
(1  thereon  Is  given  to  the  courts 
ie  United  States  by  Act  Sept.  4, 
.  c.  874.     Id. 

e  federal  courts  of  Michigan  have 
urisdiction  of  a  felonious  assault 
litttd  upon  an  American  vessel  in 


the  Detroit  river.    Ex  parte  Byers  (D. 
C.   1887)  32   Fed.  404. 

The  criminal  jurisdiction  of  the  fed- 
eral courts  does  not  extend  to  the 
Great  Lakes  and  their  connecting  wa- 

Under  Act  Sept.  4,  1890,  extending 
the  criminal  jurisdiction  of  the  feder- 
al courts  to  offenses  committed  upon 
any  vessel  registered  or  en  railed  under 
the  laws  of  the  United  States,  and  be- 
ing on  a  voyage  upon  the  waters  of  any 
of  the  Great  Lakes,  "or  any  of  the 
waters  connecting  any  of  the  said 
lakes,"  such  courts  have  no  jurisdic- 
tion of  a  larceny  committed  upon  a 
steam  barge  while  lying  in  the  Menom- 
inee river,  a  tributary  of  Lake  Michi- 
gan, half  a  mile  from  its  mouth.  U.  9. 
*.  Rogers  (D.  C.  1891)  46  Fed.  1. 

The  United  States  courts  have  no 
-law  jurisdiction  in  criminal 
and  can  only  take  such  juris- 
diction as  is  given  them  by  statute: 
and  the  fact  that,  though  the  larceny 
was  committed  within  the  limits  of  a 
state,  the  stolen  property  was  not  dis- 
covered in  defendant's  possession  un- 
til tbe  vessel  was  upon  Lake  Michigan, 
will  not  aid  the'ir  jurisdiction.     Id. 

The  district  court  of  the  Eastern 
district  of  Wisconsin  bas  no  jurisdic- 
tion of  an  indictment  for  an  assault 
committed  on  a  vessel  on  Lake  Huron 
within  tbe  boundary  of  tbe  jurisdiction 
of  the  Eastern  district  of  Michigan, 
U.  a  v.  Peterson  (D.  C.  1894)  64  Fed. 
145. 

Crimes  Act  1857,  |  1,  as  regards  its 
application  to  the  Great  Lakes,  and 
their  connecting  waters,  applies,  if  at 
all,  only  to  vessels  in  British  waters. 
People  v.  Tyler  (1859)  7  Mich.  161,  74 
Am.  Dec.  703. 

Crimes  Act  1857,  f  1,  was  not  intend- 
ed to  cover  an;  crimes  except  those 
defined  as  manslaughter,  under  former 
statutes  to  which  it  was  amendatory 
and  supplementary.     Id, 

Where  a  mortal  blow  was  given  on 
the  river  St.  Clair  beyond  the  boundary 
line  between  the  United  States  and 
Canada,  from  which  blow  death  ensued 
in  Michigan,  the  offense  is  not  within 
the  meaning  of  Crimes  Act  1857,  S  1. 
providing  that,  if  any  person  "on  the 
high  seas  or  an;  arm  of  the  aea,  or  in 
any  river,  haven,  creek,  basin,  or  bay, 
within  tbe  admiralty  jurisdiction  of  the 
United  States,  and  out  of  the  jurisdic- 
tion of  an;  particular  state,  shall  un- 
lawfully *  •  "  but  without  malice 
aforethought,  wound  any  other  person, 
of  which  *  •  *  such  person  shall 
afterwards  die  on  land,  within  or  with- 
out the  United  States,"  the  offender 
shall  be  deemed  guilty  of  manslaugh- 
ter; and  hence  tbe  United  States 
courts  have  no  jurisdiction  thereof. 
Id. 
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fense«  on  waters  not  within  tbe  states 
nor  forming  ■  part  of  the  high  seal, 
being  amendatory  to  other  acts  of  iden- 
tical extent  commencing  in  1780,  is  to 
be  construed  in  the  same  manner  as 
those  acta,  and  the  claim  of  jurisdiction 
should  not  be  extended  to  a  crime  com- 
mitted by  a  vessel  in  a  foreign  port, 
where  no  such  intent  is  clearly  ex- 
pressed In  tbe  act.     Id. 

Manslaughter,  committed  by  a  mor- 
tal blow  given  on  the  river  St,  Clair, 
beyond  the  boundary  line  between  the 
United  States  and  the  province  of 
Canada,  and  within  a  county  in  said 
province,  from  which  blow  death  en- 
sued upon  land,  is  not  within  the  crimes 
act  March  8,  1S57,  and  the  circuit  court 
of  the  United  States  haa  no  jurisdic- 
tion of  the  same.  Tyler  v.  People 
(1860)   8  Mich.  320. 

8.  Military  posts,  forts,  or  reterva- 
tions_ Id  a  cession  to  the  United 
States  by  the  state  of  land  for  a  military 
post,  a  reservation  of  "concurrent  ju- 
risdiction" to  serve  state  civil  and ' 
criminal  process  in  the  ceded  place  does 
not  defeat  the  exclusive  jurisdiction  of 
the  United  States  over  tbe  ceded  place, 
and  the  state  courts  have  no  jurisdic- 
tion of  crimes  committed  therein.  U. 
S.  v.  Travera  <G  C.  1814)  Fed.  Cas, 
No.  16,537;  Same  v.  Meagher  (C.  C. 
1888)  37  Fed.  875;  U.  S.  v.  Knapp  (D. 
C.  1849)  Fed.  Caa.  No.  15,538;  Lasher 
r.  State  (1891)  80  Tex.  Ap;i.  387,  17 
8.  W.  1064,  28  Am.  St  Rep.  622. 

The  circuit  court  had  jurisdiction 
over  the  offense  of  murder  committed 
within  a  fort  purchased  by  the  United 
States  by  tbe  consent  of  the  state  legis- 
lature (Act  1790,  c.  9,  |5  3,  7),  although 
in  tbe  cession  the  state  reserved  the 
right  to  execute  its  civil  and  criminal 
processes  in  such  places.  U.  S.  v.  Cor- 
nell <a  C.  1820)  Fed.  Cas.  No.  14,868. 

Under  a  cession  of  jurisdiction  In 
places  purchased  by  the  United  States 
"for  forts  or  fortifications,"  the  federal 
courts  have  no  jurisdiction  to  punish  a 
crime  committed  upon  land  purchased 
and  used  for  the  purposes  of  an  arsenal 
only.  U.  S.  v.  Hopkins  (C.  C.  1830) 
Fed.  Cat.  No.  15,387a. 

The  circuit  court  for  the  Eastern  dis- 
trict of  New  York  has  jurisdiction  of 
an  Indictment  for  an  assault  with  In- 
tent to  kill  committed  in  the  navy 
yard  at  Brooklyn.  Act  March  3,  1825. 
U.  S.  v.  Dolan  (C.  C.  1865)  Fed.  Cas. 
No.  14,978. 

The  federal  courts  have  no  jurisdic- 
tion to  punish  the  crime  of  murder  com- 
mitted within  a  fort  of  the  United 
States  existing  in  the  state  of  Kansas 
at  the  time  such  state  was  admitted  in- 
to tbe  Union.  U.  S.  v.  Stahl  (C.  G 
1868)  Fed.  Cas.  No.  16,373. 

The   acceptance   by   congress   of  the 
cession  by  a  state  of  exclusive  jurisdic- 
tion over  territory  in  a  military  reser- 
vation which  existed  before  the  utata 
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was  created  is  not  necessary  t 

such  jurisdiction  in  the  United  : 
under  Const,  art.  1,  I  8.  Ex  par 
bard  (C.  C.  1877)  Fed.  Cas.  No. 

Offenses  committed  upon  land 
chased  by  tbe  United  States  f 
erection  of  forts,  with  the  com 
the  legislature  of  a  state,  and  ol 
jurisdiction  baa  been  ceded  to  tb 
ed  States,  are  within  tbe  jurisdic 
the  federal  courts.  Kelly  v.  U. 
C.  1885)  27  Fed.  616. 

The  circuit  court  had  jurisdic 
a  homicide  committed  by  one 
upon  another  within  a  military 
vation  of  the  United  States.  D 
Clark  (C.  C.  1887)  31  Fed.  710. 

The  Presidio  military  reservst 
the  city  and  county  of  San  Fra 
is  not  a  place  "under  the  exclua 
risdiction  of  tbe  United  States;" 
homicide  committed  within  the 
vation  is  not  an  offense  again 
United  States,  within  the  meai 
R.  S.  |  5339,  providing  for  the  | 
ment  of  murder  within  any  place 
tbe  exclusive  jurisdiction  of  the 
States.  U.  S.  v.  Bateman  (C.  C 
34  Fed.  86. 

On  a  trial  for  murder,  charged  < 
been  committed  at  Ft  I  la  mil  I 
New  York  barbor,  it  appeared  tl 
fatal  shot  was  fired  100  feet  ii 
certain  fence  on  tbe  line  of  Hi 
avenue.  The  prosecution  introd 
deed  to  the  United  States  of 
tain  plot  of  ground,  and  also  the 
tbe  New  York  legislature  coveri 
same  plot,  and  testimony  that  tl 
tary  authorities  of  the  United 
bad  for  years  past  exercised  i 
ownership  and  jurisdiction  ovi 
same  ground,  whi:h  was  in  the 
of  Ft.  Hamilton,  adjacent  to  ■ 
aide  of  tbe  fence.  Certain  maps 
premises,  sworn  to  by  those  wh< 
them,  were  then  put  in  evidence. 
that  if  the  jury  believed  the  tea 
of  those  who  made  the  maps,  at 
the  natural  and  artificial  moni 
found  on  the  soil  when  the  map 
made  coincided  in  location  wi 
monuments,  artificial  and  natura 
were  placed  there  when  the  de< 
given  snd  the  act  of  cession  was  i 
tbey  could  find  that  tbe  fence 
line  of  Hamilton  avenue  was  the 
jurisdiction  of  the  United  Stati 
S.  v.  King  (C.  O.  1888)  34  Fed. 

In  a  cession  to  the  United  Sti 
the  state  of  land  for  a  military 
reservation  of  "concurrent  juried 
to  serve  state  civil  and  criminal  i 
in  the  ceded  place  does  not  def ■ 
exclusive  jurisdiction  of  tbe 
States  over  the  ceded  place,  a 
state  courts  have  no  jurisdict 
crimes  committed  therein.  U. 
Meagher  (C.  C.  1888)  37  Fed.  81 

After  the  cession  by  a  state 
United  States  of  its  juriadictio: 
land  used  as  a  military  reservatio: 
condition    that   such   Jurisdicttoi 


.11) 

inae  only  10  Iode  as  the  United 
es  shall  own  and  occupy  the  reaer- 
on;  that  the  atate  ahall  have  the 
t,  within  the  reservation,  to  serve 
process,  and  to  execute  criminal 
*ss  against  persons  charged  with 
ie  committed  within  the  state;  and 
.  roads  may  be  opened  and  kept  in 
ur  within  the  reservation, — while 
municipal  laws  of  the  state  gov  em- 
property  and  property  rights  con- 
e  in  force  in  the  ceded  territory,  ex- 
:  ao  far  aa  in  conflict  with  the  laws 

regulation  a  of  the  United  States 
lying  thereto,  the  criminal  law  a  of 
state  cease  to  be  of  force  therein, 

laws  regulating  the  sale  of  intoxi- 
ag  liquors  cease  to  be  operative, 
i  aa  In  conflict  with  the  regulation 
be  United  States  governing  military 
ovations  and  aa  penal  in  character; 
■e  officers  acting  under  authority 
he  state  have  no  jurisdiction  over 
ceded  territory  in  matters  of  alleg- 
criminal  violation  of  state  liquor 
]  committed  in  such  territory.  In 
.add  (C.  C.  1896)  74  Fed.  31. 
ithin  the  meaning  of  this  section  the 
ted  States  has  exclusive  jurisdiction 
r  the  entire  military  reservation  of 
Leavenworth.  Id. 
he  proper  federal  court  has  juris- 
ion  of  a  murder  committed  on  board 
overnment  naval  veBgel  tying  at  a 
i  within  a  tract  the  jurisdiction  of 
eh  has  been  ceded  by  a  state  to  the 
ted  States  for  the  purposes  of  a 
j  yard  and  a  naval  hospital,  though 

tract  has  not  been  purchased  by 
United  States.  U.  S.  v.  Carter  (C. 
.897)  84  Fed.  622. 
o  give  a  federal  court  jurisdiction  to 
a  person  for  a  criminal  offense,  on 
ground  that  it  was  committed  with- 
i  fort  or  military  reservation,  such 

or  reservation  must  have  been  es- 
ished  by  law,  as  contemplated  by 
lit.  art.  1,  }  8,  either  by  purchase 
)  the  consent  of  the  legislature  of 

state  or  by  reaervation  of  public 
!b  therefor  by  compact  with  the 
e  at  the  time  of  its  admission,  and 
lusive  jurisdiction  over  the  same 
it  have  been  reserved  to  the  United 
ten,  either  by  express  words  or  by 
Hssry  implication.     U.   S.   v.  Tolly 

G.  1905)  140  Fed.  899. 
y  executive  orders  certain  public 
Is  in  the  then  territory  of  Montana 
e  reserved  by  the  president  for  mil- 
y  purposes,  under  the  designation 
Ft  Miesonla  Military  Reservation." 
was  subsequently  ascertained  that 
it  of  the  buildings  of  the  post  were 
n  the  E.  ^  of  section  36  adjoining 

lands  reserved,  which  had  already 
a  reserved  by  the  organic  act  gov- 
ng  the  organisation  of  the  territory 
the  use  of  the  state,  when  admitted, 

school  purposes.  By  order  of  the 
end  of  the  army  the  commander  of 

post  continued  to  occupy  and  exer- 
aotbority  over  such  land,  but  no 
on  was  ever  taken  by  congresa  or 
10  U.S.Comp. '16-806 
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the  president  to  legally  include  the  same 
in  the  lands  reserved  for  military  pur- 
poses; but  both  subsequently  acted  on 
the  understanding  that  it  was  not  a 
part  of  the  reservation.  The  Constitu- 
tion of  the  state  of  Montana  (article  2, 
|  1)  acknowledgea  the  authority  of  the 
United  States  to  exercise  exclusive  leg- 
islation, aa  provided  by  the  federal  con- 
stitution over  tbe  military  reservations 
in  the  state,  including  Ft.  Missoula  "as 
now  established  by  law,"  and  tbe  en- 
abling act  nnder  which  the  state  was 
admitted  reserved  from  the  grants  made 
all  lands  "embraced  in  Indian,  military 
or  other  reservations  of  any  character." 
Held,  that  no  part  of  section  36  was 
within  the  reservation  "as  established 
by  law,"  nor  within  the  reaervation  of 
the  enabling  act,  and  that  tbe  federal 
court  was  without  jurisdiction  to  try  a 
person  for  a  homicide  committed  on  the 
part  of  said  section  occupied  by  tbe 
United  States  aa  a  part  of  its  military 
post,  which  by  the  organic  act  and  the 
subsequent  admission  of  the  state  pass- 
ed to  the  state  and  under  the  jurisdic- 
tion of  its  courts.     Id. 

The  "navy  yard"  includes  contiguous 
waters  necessary  to  float  vessels  of  the 
navy  while  at  the  navy  yard.  Ex  parte 
Tatem  (D.  C.  1877)  Fed.  Cas.  No.  13,- 
75». 

Under  Const,  art  1,  |  8.  cl.  17,  giving 
the  Congress  power  "to  exercise  exclu- 
sive legislation  in  all  cases  whatsoever 
over  •  *  •  all  places  purchased  by 
the  consent  of  the  legislature  of  tbe 
state  in  which  the  same  shall  be,  for 
the  erection  of  forts,  magatines,  ar- 
senals, dock -yards,  and  other  needful 
buildings,"  such  power  extends  to  land 
purchased  by  the  United  States,  by 
consent  of  the  legislature  of  the  state, 
and  used  for  tbe  public  governmental 
purpoae  of  maintaining  thereon  locks 
and  dams  for  the  improvement  of  the 
navigation  of  a  river,  and  the  United 
States  haa  exclusive  jurisdiction  to  pre- 
scribe and  punish  criminal  offenses 
committed  thereon;  and  the  fact  tbat 
the  legislative  consent  was  granted  aft- 
er the  purchase  Is  immaterial  so  far  as 
relates  to  off'  uses  committed  thereaft- 
er. U.  S.  v.  Tucker  (D.  C.  1903)  122 
Fed.  518. 

The  exclusive  jurisdiction  of  the  Unit- 
ed States  to  prescribe  and  punish  crim- 
inal offenses  committed  on  land  or  in  a 
"place"  occupied  for  governmental  pur- 
poses may  be  derived  either  from  article 
1,  !  8,  of  the  Constitution,  where  the 
place  was  purchased  by  consent  of  the 
state  legislature,  or  from  an  express 
cession  of  such  jurisdiction  by  the  leg- 
islature.    Id. 

The  jurisdiction  of  the  United  States 
over  a  military  reservation  is  not  ex- 
clusive, and  the  district  courts  of  the 
territory  have  jurisdiction  to  try  an 
indictment  for  a  murder  committed  on 
such  reservation.  Reynolds  v.  People 
(1869)  1  Colo.  179;  Clay  v.  State 
(1866)  4  Kan.  49;  Burgess  v.  Terri- 
(12881) 
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tor?  (1888)  8  Mont.  57,  19  Pac.  558, 
1  L.  It.  A.  808;  Scott  v.  U.  S.  (1871)  1 
Wyo.  40.  CONTRA,  see  State  v.  Kel- 
ly (1884)  76  Me.  331,  49  Am.  Rep. 
620. 

Const,  art.  2,  S  8,  cl.  17,  declaring 
that  congress  may  exercise  exclusive 
legislation  over  all  territory  purchased 
ty  the  government  with  consent  of  the 
state  in  wtabh  the  same  may  be  for  the 
erection  of  forts  and  other  needful 
buildings,  does  not  preclude  tbe  exercise 
of  jurisdiction  by  tbe  state  of  Kansaa 
over  criminal  offenses  committed  on 
the  military  reservation  at  Ft.  Leaven- 
worth, for  tbe  reason  that  such  reser- 
vation was  not  purchased  with  tbe  con- 
sent of  the  state,  or  for  tbe  erection  of 
forts  and  other  buildings,  but  was  pur- 
chased before  tbe  formation  of  the 
state  as  a  part  of  tbe  territory  of  Loui- 
siana, and  for  the  further  reason  that 
no  attempt  was  made  by  congreaa  in 
the  act  admitting  tbe  state  to  the  Union 
to  reserve  control  by  exacting  guar- 
anties or  otherwise  against  exercising 
jurisdiction.  Clay  v.  State  11806)  4 
Kan.  49. 

Where  a  mortal  wound  is  unlawfully 
inflicted  in  a  fort  of  tbe  United  States, 
and  tbe  victim  dies  out  of  tbe  fort,  the 
state  courts  have  do  Jurisdiction,  al- 
though tbe  atate  statute  should  profess 
to  give  jurisdiction.  State  v,  Kelly 
(1884)  76  Me.  331,  49  Am.  Rep.  620. 

Under  Tarn  ph.  Acts  Miss.  (Called 
Sess.)  pp.  49,  50,  passed  November  15, 
1858,  for  tbe  purpose  of  enabling  the 
United    States    to    construct    fortifiCB.- 

Shtp  Island,  which  ceded  to  the  United 
States  jurisdiction  over  such  island  "to 
include  all  of  such  island  above  and 
within  low-water  mark,  and  over  all 
the  contiguous  shores,  flats,  and  waters 
within  1,760  yards  from  low-water 
mark,"  but  retained  jurisdiction  for 
the  purpose  of  exe:uting  therein  all 
criminal  process  for  crimes  committed 
outside  of  such  territory,  the  state 
courts  have  no  jurisdiction  of  a  crime 
committed  within  1,760  yards  of  low- 
water  mark  of  such  island,  since,  in  the 
absence  of  a  showing  to  the  contrary, 
the  United  States  will  he  presumed  to 
have  accepted  such  cession,  and  to  be 
using  the  island  for  tbe  purposes  for 
whi;h  the  same  was  made.  State  v. 
Seymour  (1900)  28  So.  799,  78  Miss. 
134. 

Act  Feb.  22,  1889,  c.  180.  i  10,  25 
Stat.  670,  granting  land  to  tbe  proposed 
state  of  Montana,  provided  that  tbe 
thirty-sixth  section  in  each  township 
embraced  in  permanent  reserves  for 
national  purposes  should  not  at  any 
time  be  subject  to  the  grant  of  lands' 
made  to  the  proposed  state  by  such 
statute,  "nor  shall  any  land  embraced 
in  military  or  other  reserves  of  any 
character  be  subject  to  the  grants 
*  •  *  of  this  act  until  the  reserve 
shall  have  been  exbauated,  and  such 
lands  be  restored  to,  and  become  a  part 


of,  the  public  domain."  Executiv 
dera  of  February  19,  1877,  and 
gust  5,  1878,  created  tbe  Ft  Mia 
Military  Reservation.  Neither  of 
orders  mentioned  section  36,  Tp.  1 
R.  20  W.,  but  the  reservation  wi 
cated  or  other  and  adjoining  1 
Nevertheless  some  of  the  buildin 
such  military  post  were  erected 
portion  of  section  36.  The  atte 
of  the  Secretary  of  War  was  call 
the  fact  in  1878,  and  the  General  c 
Army  issued  orders  to  tbe  post 
mender  to  prevent  any  encroacbr 
on  section  36;  and  such  buildini 
section  36  were  used  for  tbe  pari 
for  which  they  were  erected  from 
until  1889,  with  tbe  consent  and  ki 
edge  of  the  Secretary  of  War,  an 
buildings  were  on  section  36,  sod 
for  tbe  same  purposes  in  1903. 
a  homicide  was  committed  on  sectic 
Const,  reserves  in  Congress  eicl 
jurisdiction  over  military  rest 
Held,  that  neither  title  nor  sever 
ty  over  section  36  ever  passed  tc 
state  of  Montana,  and  the  state  ■ 
had  no  jurisdiction  over  the  homi 
and  this  notwithstanding  Act  Marc 
1904,  c.  718,  33  Stat.  143,  authoi 
the  Secretary  of  War  to  accept 
citizenB  of  Missoula  deeds  for  tb 
largement  of  the  military  reservat 
sucb  lands  so  donated,  as  referri 
in  tbe  act,  embracing  a  part  of  se 
36 — since  tbe  federal  government 
the  right  to  quiet  title  to  its  lands 
out  litigation.  State  v.  Tully  (1 
78  P.  760,  31  Mont.  366. 

Act  N.  Y.  Feb.  15. 1800  (1  Rev.  I 
p.  189),  provides  that  "Governor' 
land  on  which  Ft.  Jay  is  situ 
bounded  on  ail  sides  by  the  wate 
the  East  river  and  Hudson  river, 
hereafter  be  subject  to  the  jurisdi 
of  tbe  United  States."  By  Const 
1,  I  8,  it  is  declared  that  congress 
bave  power  to  exercise  exclusive  1 
lation,  in  all  cases  whatsoever, 
such  district  as  might  become  the 
of  government  of  the  United  Si 
"and  to  exercise  like  authority  oyi 
places  purchased  by  the  consent  o 
legislature  of  the  state  in  whicl 
same  shall  be,  for  the  erection  of  I 
magazines,  arsenals,  dockyards  and 
er  needful  buildings;  and  to  mail 
laws  which  shall  be  needful  and 
essary  for  carrying  into  executioi 
foregoing  powers."  Held  that,  ii 
appearing  that  tbe  United  States 
accepted  the  act  of  this  state  respt 
said  island,  nor  that  tbey  have  ■ 
cised  the  power  of  exclusive  legisl 
over  the  same,  granted  by  tbe  com 
tion  to  congress,  the  court  of  sea 
of  the  dty  of  New  York  has,  not 
Btanding  tbe  above  provisions,  : 
diction  of  offenses  committed  on 
ernor's  Island.  In  re  Lent  (N 
1819)  4  City  H.  Rec.  27;  Peop 
Lent  (N.  Y.  1819)  2  Wheeler,  Or, 
548. 

The   land   on   which    Ft   Nisgai 
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d,  never  having  been  ceded  by  the 
of  New  York  to  the  United  States, 
:s  to  New  York  state,  and  Its 
(  have  jurisdiction  of  all  offenses 
it  its  laws,  committed  within  that 
r  its  precincts,  though  It  has  been 
oned  by  the  United  States  troops, 
eld  by  them  since  its  surrender 
eat  Britain,  pursuant  to  the  trea- 
f  1783  and  1704,  for  the  United 
i  acquired  do  territory  within  that 
by  virtue  of  those  treaties.  Peo-' 
Godfrey  (N.  Y.  1819)  17  Johns. 

tate  court  has  jurisdiction  of  bs- 
corpua  proceedings  to  release  a 
ier  detained  at  West  Point.  In  re- 
>n  (N.  Y.  1827)  7  Cow.  471. 
are  the  United  States  holds  land 
ir:hase,   with   the   consent   of  the 

as  a  military  post,  the  federal 
i  have  exclusive  jurisdiction  of  of- 
i  committed  thereon,  including  any 
>f  the  grant  outside  o(  the  gsrrf- 
rail  and  fence,  though  it  la  used 
itreet.    Baker  v.  State  (1904)  83 

1122,  47  Tex.  Cr.  R.  482. 

adaral  cemeteries.— Count,  art.  1, 
:1.  17,  giving  congress  the  exclu- 
ight  of  legislation  over  any  pln- 
urchased  by  the  United  States, 
the  consent  of  the  state  in  which 
ime  are  situated,  for  the  erection 
rts,    magazines,    arsenals,    dock- 

and  other  needful  buildings,  con- 
so  jurisdiction  upon  the  federal 
i  to  try  a  person  for  a  petty  lar- 
™  mm  it  ted  in  tbe  National  Ceme- 
on  the  Arlington  estate,  which 
urcbased  by  the  United  States  at 

sale,  without  the  consent  of  the 
of  Virginia.    TJ.  S.  v.  Penn  (C.  C. 

48  Fed.  669. 
ing  the  temporary  occupation  of 
Ijacent  ground  used  by  the  United 
i  forces  while  preparing  the  ("nu- 
tates cemetery,  the  jurisdiction 
xclusive  in  the  United  States,  and 
led  the  jurisdiction  of  the  state  to 
a  a  misdemeanor  committed  there- 
ring  that  time.  Harris  v.  State 
)  50  Tenn.  (3  Heisk.)  140.  note, 
iuriadiction  of  the  United  States 
the  United  States  cemeteries,  uo- 
ie  cession  of  1867,  c.  44,  does  not 
ie  tbe  right  of  the  state  to  punish 
<es  committed  therein.  Id. 
So  idler*'  horn*.— Upon  lands  ced- 

a  state  to  the  United  States,  for 
ne  for  disabled  volunteers,  the 
lal    laws    of    the    United    Stntes, 

apply  only  to  places  within  their 
live  jurisdiction,  are  not  operative. 
EeHy  (C.  C.  1895)  71  Fed.  545. 
Post  offices  or  land  bought  there- 
A  murder  committed  on  land 
it  for  a  post  office  and  courthouse, 
offense  against  tbe  United  States, 
iable  in  the  federal  courts,     llnt- 

U.  S.  (1908)  28  Sup.  Ct.  422, 
209  U.  S.  36,  52  L.  Ed.  670.  af- 
ig  judgment  U.  S.  r.  Battle  (C  C. 

154  Fed.  040. 


Where,  on  a  trial  for  an  offense  com- 
mitted in  a  building  used  as  a  post 
office.  It  was  sbown  that  tbe  post  of- 
fice was  rented  by  the  postmaster,  the 
questions  of  tbe  right  of  tbe  state  to 
try  offenses  committed  in  places  ceded 
to  the  United  States,  or  of  the  force 
of  Civ.  Code  Ala.  1896.  f  62S.  author- 
ising the  ceding  of  jurisdiction  to  the 
United  States,  were  immaterial.  Brooke 
v.  State  (Ala.  1908)  46  So.  491. 

A  New  York  state  court  has  no  juris- 
diction to  prosecute  a  person  for  lar- 
ceny committed  in  the  United  States 
post  office  building  in  the  city  of  New 
York.  People  t.  Marra  (1886)  4  N.  Y. 
Cr.  B.  304. 

12.  Indian  reservations  or  country,— 
See.  also,  notes  under  j  10502,  post. 
Upon  the  admission  of  Colorado  aa  a 

the  United  States  of  jurisdiction  over 
the  Indian  territory  within  tbe  state 
limits,  held,  that  the  United  States 
circuit  court  for  the  district  of  Colo- 
rado had  no  jurisdiction  over  the  mur- 
der of  one  white  man  by  another  in 
the  Ute  reservation  in  aaid  state.  U. 
S.  v.  McRrstney  (1881)  104  U.  S.  621, 
28  L.  Ed.  809. 

An  Indian  reservation  is  part  of  tbe 
Indian  country.  Ex  parte  Wilson 
(1891)  11  Sup.  Ct.  870,  871,  140  U.  S. 
575,  35  L.  Ed.  513. 

R.  S.  |  5356,  post.  |  10460,  did  not 
apply  to  Oklahoma  after  its  organisa- 
tion as  a  territory.  U.  S.  v.  Pridgeon 
(1894)  14  Sup.  Ct.  746,  747,  153  U.  S. 
48,  38  L,  Ed.  631. 

The  Choctaw  Nation  having  adopted 
its  treedmen  as  citizens,  there  is  no 
presumption  that  a  negro  found  within 
the  Indian  Territory,  associating  with 
tbat  Nation,  is  not  a  member  thereof. 
Lucas  v.  U.  S.  (1896)  16  Sup.  Ct.  1168, 
1169,  163  U.  S.  612.  41  L.  Ed.  282. 

In  the  prosecution,  in  a  United  States 
court,  of  an  Indian  for  murder  com- 
mitted in  tbe  Indian  territory,  an  aver- 
ment that  deceased  was  a  negro,  and 
not  a  white  man,  is  jurisdictional.     Id. 

The  provision  of  the  enabling  act  of 
Montana  that  all  Indian  lands  within 
the  state  "shall  remain  under  the  abso- 
lute jurisdiction  and  control  of  the 
congress  of  the  United  States"  does  not 
amount  to  a  reservation  by  the  United 
States  of  jurisdiction  over  crimes  com- 
mitted on  such  lands  by  or  aeainat 
persons  not  Indians.  Draper  v.  U.  S. 
(1896)  17  Sup.  Ct.  107,  109,  164  U.  S. 
240.  41  L.  Ed.  419. 

The  murder  of  one  negro  by  another 
within  the  limits  of  an  Indian  reserva- 
tion in  a  territory  is  committed  with- 
in a  place  or  district  under  the  exclusive 
jurisdiction  of  the  United  States,  with- 
in the  meaning  of  R.  S.  fi  5339,  ex- 
tended by  R.  S.  t  2145,  ante,  J  4148, 
to  the  Indian  country,  when  not  with- 
in tbe  exceptions  made  by  R.  S-  |  2140, 
ante,  9  4149,  which,  by  reason  of  tbe 
race  of  tbe  accused  and  deceased,  do 
not  apply.    Pickett  v.  U.  S.  (1910)  30 
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Sup.  CL  1024,  228  U.  S.  708,  07  L.  Ed. 
666. 

The  killing  of  an  Indian  by  one  not 
of  Indian  blood  on  an  Indian  reaerva- 
Hon  within  tbe  limita  of  a  state  ia  cog- 
nisable in  the  federal  courts  under  li.  3. 
I  2145  (section  4146,  ante),  and  sec- 
tion 5339  (embodied  herein).  Donnelly 
v.  U.  3.  (1913)  33  Sup.  Ct.  44U,  228 
D.  3.  243,  67  L.  Ed.  820,  Add.  Gas. 
1913E.  710.  rehearing  denied  (1913)  33 
Sup.  Ct.  1024,  228  U.  S.  70S,  57  L.  Ed. 
'1035. 

The  crime  of  murder,  charged  against 
a  white  man  for  killing  another  white 
man  in  an  Indian  country,  within  a 
state,  cannot  be  punished  within  the 
courta  of  the  United  States.  U.  S.  v. 
Bailey  (G.  C.  1834)  Fed.  Caa.  No.  14,- 
405. 

The  treaty  of  March  2,  186S,  with 
the  Ute  Indiana  ia  not  repealed  by 
Colorado  Enabling  Act  March  3,  1876 
(18  Stat  474),  and  the  Ute  reserva- 
tion, therefore,  remains  within  tbe  sole 
and  exclusive  jurisdiction  of  the  Unit- 
ed States.  U.  S.  v.  Kerry  (C.  C.  1880) 
4  Fed.  779,  782. 

The  Umatilla  Indian  reservation  is  a 
place  within  the  geographical  limits  and 
general  jurisdiction  of  the  state  of 
Oregon,  but  ia  also  a  tract  of  country 
to  which  the  Indian  title  is  not  ex- 
tinguished, and  which  has  been  perma- 
nently set  apart  by  treaty  as  a  reser- 
vation for  the  sole  and  exclusive  use 
of  the  Indiana  thereon,  and  ia  therefore 
"Indian  country."  U.  3.  v.  Barnhart 
(C.  C.  1884)   22  Fed.  285. 

E.  3.  |  5346,  post,  |  10451,  la  one 
of  the  general  laws  of  tbe  United 
States  In  relation  to  crimes  committed 
in  places  within  their  exclusive  jurisdic- 
tion, from  which  by  virtue  of  R.  8.  |f 
2146,  2146,  ante,  |f  4148,  4149,  crimes 
committed  In  the  Indian  country  by  one 
Indian  againat  another  were  excluded. 
U.  3.  v.  Ward  (C.  C.  1890)  42  Fed. 
320,  321. 

R.  S.  |  6346,  post,  |  10461,  providea 
for  the  punishment  of  rape  committed 
In  any  of  the  places  mentioned  in  B.  S. 
f  5339,  and  the  latter  section  specifies, 
among  others,  "any  fort  *  *  *  or 
district  of  country  under  the  exclusive 
jurisdiction  of  the  United  States."  R. 
3.  |  2145,  ante,  J  4148,  declares  that, 
"except  as  to  crimes,  the  punishment 
of  which  is  expressly  provided  for  in 
this  title,  the  general  laws  of  the  Unit- 
ed States  as  to  the  punishment  of 
crimes  committed  within  the  sole  and 
exclusive  jurisdiction  of  the  United 
States  •  •  »  shall  extend  to  the  In- 
dian country."  Held  that,  as  the  pun- 
ishment of  rape  is  not  specified  in  the 
title  mentioned,  a  rape  committed  in 
"the  Indian  country"  ia  punishable  un- 
der section  5345.  U.  8.  v.  Fartello 
(C.  C.  1891)  48  Fed.  670. 

Prior  to  the  admission  of  Montana  as 
a  state,  the  Crow  Indian  reservation 
situated  therein  was  -part  of  the  "In- 
dian country."    Id. 

Under  Act  March  3,  1886,  I  9,  pro- 
(12884) 


riding  that  an  Indian  committing  c 
named  against  the  property  or  p 
of  another  Indian  or  other  person 
in  the  boundaries  of  a  state  and  i 
the  limita  of  a  reservation  "shi 
subject  to  the  same  taws,  tried  i 
same  courts,  and  in  the  same  mi 
and  aubject  to  the  same  penal ti 
are  all  other  persona  committing  a 
the  above  crimes  within  tbe  eic 
jurisdiction  of  the  United  States 
Indian  who  commits  an  assault  wi 
tent  to  kill  upon  another  Indian 
reservation  within  a  state  is  indie 
therefor  in  a  federal  court  under 
|  5340,  post,  f  10449,  which  pre 
for  the  punishment  of  such  crime 
committed  by  any  person  "withil 
admiralty  jurisdiction  of  the  t 
States  and  out  of  the  jurisdictii 
any  particular  state."  U.  S.  v.  I 
(C.  C.  1900)  105  Fed.  240. 

To  bring  a  defendant  within  the 
vision  of  such  two  statutes,  hon 
the  indictment  must  allege  that  he 


India 


Id. 


The  fact  that  land  lying  in  a  sta 
which  the  fee  is  in  the  United  S 
ia  set  apart  as  an  Indian  reservati 
not  enough  to  give  the  federal  c 
jurisdiction  over  a  murder  comn 
on  the  reservation.  Ex  parte  Sloa 
C.  1877)  Fed.  Cas.  No.  12,944. 

The  treaty  of  June  9,  1855  (12 
445),  establishing  the  Umatilla  res 
tion  for  the  exclusive  use  of  certai 
dian  tribes,  was  not  modified  or  re 
ed  by  the  Oregon  enabling  act 
Feb.  14,  1859,  11  Stat.  383),  and 
the  date  of  such  treaty,  such  res 
tion  was  and  is  "Indian  country,' 
all  laws  for  the  punishment  of  c 
committed  therein  are  applicable  t 
to,  and  may  be  enforced  in  the  I 
States  courts  for  the  diatriet  of  Or 
U.  a  v.  Bridleman  (D.  C.  1881)  7 
894,  895. 

Congress  having  provided  for  tbe 
ishment  of  murder  committed  in  tl 
dian  country  (It.  S.  {  2145.  ante,  ! 
and  section  5339).  the  United  £ 
circuit  court  for  the  district  of  O 
has  jurisdiction  of  tbe  crime  of  m 
committed  on  the  Umatilla  resen 
by  an  Indian  upon  a  white  man; 
therefore  It  ia  a  violation  of  B. 
5398,  ante,  {  10310.  for  any  one  ■ 
sist  or  obstruct  the  execution  of  i 
der  made  by  a  circuit  court  com  mi 
er,  engaged  in  the  examination  of  t 
dian  charged  before  him  with  the 
mission  of  murder,  under  such  d 
stances.  TI.  8.  v.- Martin  (D.  a 
14  Fed.  817. 

In  the  exercise  Of  its  constltu 
power  to  regulate  intercourse  wil 
Indian  tribes,  congress  may  defin 
punish  crimes  committed  by  wbiti 
upon  the  person  or  property  of  ( 
dian,  and  vice  versa,  within  as  w 
without  the  limita  of  a  state.    Id. 

Act  June  30,  1834  (4  Stat.  729 
fines  "Indian  country,"  including  i 
in  the  region  now  Included  In  the  1 


11) 

and  provides  that  the  Um  of  the 
ed  States  relating  to  the  punish  - 
;  of  Crimea  within  the  "exclusive  ju- 
ction  of  the  United  States  shall  be 
■ree  in  the  Indian  country,"  except 
;o  Crimea  committed  by  Indiana 
ist  each  other.  By  treaty  of  April 
868  (11  Stat,  743),  with  the  Ysnk- 
tribe,  whereby  certain  lands  were 
i,  and  400,000  acres  reserved  to 
adieus,  the  United  States  agreed  to 
•ct  them  in  their  poaseeiion  there- 
in! also  in  "their  persons  and  prop- 
therein,  during  good  behavior." 
acta  creating  the  territory  of 
>ta  and  subsequently  providing  for 
organization  of  North  and  South 
>ta  reserved  to  the  United  States 
diction  of  Indian  lands.  Held,  that 
United  States  district  court  has  ju- 
ttion  of  an  indictment  against  a 
e  man  for  stealing  the  horses  of  an 
in  on  the  Yankton  reservation,  un- 
Aet  April  30,  1790  (R.  S.  J  5356, 
I  10460),  which  provide*  for  the 
ihment  of  larceny  committed  "with- 
ly  of  the  places  under  the  sole  and 
isive  jurisdiction  of  the  United 
es."  U.  8.  v.  Ewing  (D.  O.  1891) 
ed.  809. 

e  state  of  Oregon  baa  jurisdiction 
the  case  of  a  murder  of  one  Indian 
nother,  committed  upon  an  Indian 
rration  within  the  limits  of  the 
;,  unless  the  reservation  was  ex- 
ed  out  of  the  state  at  the  time  of 
amission,  or  unless  its  jurisdiction 
strirted  by  the  provisions  of  some 
ly  with  the  Indians  still  in  force. 
2)  17  Op.  Atty.  Gen.  460. 
e  courts  of  the  United  States  have 
uriidiction  of  a  crime  of  murder 
nitted  by  an  Indian  belonging  to 
tribe  against  an  Indian  belonging  to 
her  tribe  within  the  reservation  of 
id  tribe  which  has  no  law  covering 
case.  The  "bad  men"  clause  in  a 
ty  with  the  tribe  to  which  the  mur- 
d  Indian  belonged  does  not  bring 
aae  within  ante,  f  4148,  giving  the 
ed  States  courts  jurisdiction  over 
offense.     (1883)  17  Op.  Atty.  Gen. 

trial  for  homicide  in  an  Indian  rea- 
tion  within  a  territory  must  be  had 
he  federal  aide  of  the  territorial 
t  McCall  v.  U.  8.  (1876)  1  Dak. 
46  N.  W.  60S, 

e  revocation  of  an  executive  order 
ting  an  Indian  reservation  does  not 
t  the  jurisdiction  of  the  United 
es  court  to  try  an  indictment  found 
f  the  revocation  for  a  murder  corn- 
ed before.  U,  S.  v.  Brave  Bear 
2)  3  Dak.  34,  13  N.  W.  565;  Same 
Inowlton  (1882)  3  Dak.  58,  13  N. 
(78. 

member  of  the  "United  Tribes," 
commits  a  homicide  not  shown  by 
record  to  be  within  any  Indian  re 
e,  is  not  exempt  from  prosecution 
efor  in  the  state  courts.  Hunt  v. 
e  (1866)  4  Kan.  CO. 


THE  CRIMINAL  CODC  (J  272) 


§  10446 

The  federal  courts  have  no  jurisdic- 
tion of  the  crime  of  larceny,  alleged  to 
have  been  committed  on  an  Indian  res- 
ervation in  the  state  of  Nebraska.  All 
the  territory  embraced  within  the 
boundaries  of  the  state  was  withdrawn 
from  the  jurisdiction  of  the  federal 
courts  by  the  act  admitting  the  state 
into  the  Union.  13  Stat  47.  Fainter 
v.  Ives  (1875)  4  Neb.  122. 

The  court*  of  Nebraska  have  jurisdic- 
tion and  authority  to  try  and  punish 
persons  other  than  Indians  for  crimes 
committed  on  Indian  reservations  with- 
in the  state.  Enabling  Act  April  19, 
1S64,  makes  no  reservations  within  tbe 
boundaries  fixed,  Marion  v.  State 
(1884)  16  Neb.  349,  20  N.  W.  289;  Id. 
(1886)  20  Neb.  233,  29  N.  W.  911,  67 
Am.  Rep.  825. 

The  crime  of  murder,  committed  by 
an  Indian  against  a  white  man,  the  place 
of  the  crime  being  in  the  "Indian  coun- 
try," within  tbe  boundaries  of  New 
Mexico,  is  within  the  exclusive  jurisdic- 
tion of  tbe  United  States  branch  of  the 
territorisl  district  court.  U.  S.  v, 
Monte  (1884)  3  N.  M.  173  (Gild.)  3 
Pac.  45. 

The  Pawhuska  district  court  baa  ju- 
risdiction only  of  those  actions,  civil 
or  criminal,  in  which  a  resident  mem- 
ber of  the  Osage  or  Kansas  tribes  of 
Indians  is  a  defendant  The  district 
court  of  Pawnee  county,  when  sitting 
as  a  United  States  court,  has  jurisdic- 
tion of  all  offenses  committed  by  per- 
sons other  than  Indiana  upon  said  res- 
ervations, made  punishable  by  the  laws 
of  the  United  States,  and,  when  sitting 
as  a  territorial  court,  has  jurisdiction 
of  all  offenses  committed  upon  said  res- 
ervations by  persons  other  than  Indians, 
which  offenses  are  punishable  under  the 
laws  of  the  territory,  and  are  not  pun- 
ishable under  a  law  of  the  United  States, 
and  of  all  civil  actions  arising  within 
said  reservations  in  which  a  resident 
member  of  the  Osage  or  Kansas  tribes 
is  not  a  part;  defendant  GoodsoD  v. 
U.  a  (1898)  54  P.  423,  7  Okl.  117. 

It  is  not  required  that  tbe  United 
States  shall  exercise  sole  and  exclusive 
jurisdiction  over  an  Indian  reservation 
and  its  inhabitants,  in  order  that  the 
United  States  courts  may  have  jurisdic- 
tion to  try  offenses  made  punishable  by 
the  laws  of  tbe  United  States  when 
committed  upon  such  reservations.    Id. 

The  district  courts  of  the  territory, 
when  sitting  with,  and  exercising  the 
powers  and  jurisdiction  of,  a  United 
States  court  have  exclusive  juriBdic; 
tioo  of  all  crimes  punishable  by  the 
laws  of  the  United  States,  when  com- 
mitted by  persons  other  than  Indians, 
upon  an  Indian  reservation  occupied  by 
Indian  tribes,  and  to  which  reservation 
tbe  Indian  title  has  not  been  extin- 
guished; also,  of  all  such  crimes  when 
committed  by  an  Indian  on  such  res- 
ervation, except  the  specific  crimes  of 
murder,  manslaughter,  rape,  assault 
(12885) 
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with  Intent  to  k! 
larceny.    Id. 

A  district  court  in  the  Osage  Indian 
reservation  hag  no  jurisdiction  of  the 
crime  of  murder  committed  by  a  white 
person  not  a  member  of  tbe  Indian 
tribes  on  said  reservation.  Ellis  v.  U. 
S.  (1002)  09  P.  787,  11  Okl.  633. 

Murder  committed  within  the  Osage 
Indian  reservation  by  a  white  person  is 
punishable  under  the  laws  of  tbe  Unit- 
ed States  and  by  the  United  States 
courts.  Barclay  v.  U.  S.  (1902)  69  P. 
798,  11  Okl.  503. 

Tbe  Osage  Indian  reservation  In 
Oklahoma  is  "Indian  country"  within 
the  meaning  of  R.  S.  |  2145,  ante,  | 
4148,  which  extends  to  the  "Indian 
country"  general  laws  of  tbe  United 
States  as  to  tbe  punishment  of  crimes 
committed  in  any  place  within  the  sole 
and  exclusive  jurisdiction  at  the  United 
States.  In  re  Ingram  (1902)  69  P,  808, 
12  Okl.  54. 

Larceny  committed  on  an  Indian  res- 
ervation in  the  territory  of  Oklahoma 
is  a  crime  punishable  under  the  laws  of 
the  United  States  on  tbe  federal  side  of 
the  district  court     Id. 

The  district  court  of  Pawnee  county, 
sitting  as  a  United  States  court,  has 
power  and  jurisdiction  to  punish  a 
white  person  for  larceny  committed  on 
tbe  Osage  Indian  reservation  in  Okla- 
homa.    Id. 

The  district  courts  of  the  territory  of 
Oklahoma,  when  exercising  the  powers 
and  jurisdiction  of  the  United  States 
court,  have  exclusive  jurisdiction  of  all 
crimes  punishable  by  tbe  laws  of  the 
United  States  when  committed  by  per- 
sons other  than  Indians  on  an  Indian 
reservation  occupied  by  Indian  tribes, 
and  to  which  the  Indian  title  has  not 
been  extinguished,  and  also  to  certain 
crimes  committed  by  an  Indian  on  such 
reservation.  Herd  v.  U.  S.  (1904)  75 
P.  291.  13  Okl.  512,  affirmed  Brown  v, 
U.  S.  (1906)  146  Fed.  975,  77  C.  C.  A. 
173;  Welty  v.  Same  (1904)  76  P.  121, 
14  OkL  7. 

Tbe  enabling  act  of  South  Dakota 
(Act  Feb.  22,  1880,  c.  180,  g  4,  25  Stat, 
076)  provided  that  the  state  should  dis- 
claim all  title  to  lands  held  by  any  In- 
dian or  Indian  tribes  until  the  title 
thereto  shall  have  been  extinguished  by 
the  United  States,  and  the  same  shall 
remain  subject  to  the  disposition  of  the 
United  States  and  under  the  absolute 
jurisdiction  and  control  of  congress. 
Act  March  2,  1889,  e.  405,  25  Stat.  888, 
restored  a  large  amount  of  the  Indian 
land  to  the  public  domain,  though  it  al- 
lowed the  Indians  to  take  allotments 
therein.  Held,  that  the  enabling  act  did 
not  prevent  the  state  from  taking  ju- 
risdiction over  crimes  committed  in  the 
territory  which  was  restored  to  public 
domain,  and  the  mere  fact  that  an  In- 
dian took  allotments  therein  did  not 
make  such  allotments  quasi  Indian  res- 
ervations under  the  exclusive  jurisdic- 
tion of  the   United   States,     Ex  parte 
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i,  burglary,  and       Moore  (1911)  28  a  D.  339,  133  N 


817. 

Under  Acts  Tenn.,  1833,  c.  16,  ext 
ing  the  criminal  jurisdiction  of  the  > 
to  its  southern  boundary,  tbe  t 
courts  have  jurisdiction  of  an  in 
ment  for  murder  committed  by  a  Ct 
kee  Indian  upon  a  Cherokee  In 
within  the  Cberokee  Nation.  Stat 
Foreman  (1835)  16  Tenn.  (8  Y< 
256. 

A  homicide  committed  on  an  In 
reservation  is  within  federal  jorii 
tion,  and  the  rules  of  the  common 
govern.  Shapoomash  v.  V.  S.  (186 
Wash.  T.  188. 

The  criminal  laws  of  Wisconsin  s 
to  the  Indians  on  their  reservat 
within  the  state;  and  the  circuit  c 
for  Brown  county  has  jurisdiction  o 
violations  of  such  laws  com  mi 
whether  by  Indians  or  others,  in 
Oneida  reservation,  which  is  inch 
within  the  boundaries  of  that  count 
fixed  bylaw.  State  v.  Doxtater  (It 
47  Wis.  278.  2  N.  W.  43ft;  Sam 
Harris   (1879)   47  Wis.   298,  2  N. 

54a 

13.  District  of  Columbia.— The  pi 
Bion  in  section  10B04,  post,  for  ve: 
of  guilty  "without  capital  punish  m< 
on  conviction  of  murder,  which  this 
tion  makes  a  crime  against  the  Ui 
States  when  committed  on  lands  rei 
ed  for  tbe  exclusive  use  of  the  Ut 
States,  does  not  apply  to  the  Dis 
of  Columbia.  Johnson  v.  U.  S.  (1 
32  Sup.  Ct.  748.  750,  225  U.  S.  40( 
I..  Ed.  1142,  affirming  judgment  (H 
38  App.   D.   C.  347. 

The  supreme  court  of  the  Distrk 
Columbia  has  jurisdiction  of  an  off 
committed  by  one  Indian  upon  ana 
Indian.  In  re  Wolf  (D.  C.  1886 
Fed.   600.   609. 

It.  S.  i  6339  (Act  April  30,  1790, 
providing  that  every  person  who  < 
niits  murder  within  any  fort,  ars' 
dockyard,  magazine,  or  in  any  o 
place  or  district  of  country  under 
exclusive  jurisdiction  of  the  Ut 
States,  shall  suffer  dea(h,  applie 
murder  committed  within  tbe  Dis 
of  Columbia,  though  It  was  aeqt 
since  tbe  passage  of  the  act.  T'.  ! 
Guiteou  (D.  C.  1882)  1  Mackey, 
47  Am.  Rep.  247. 

Under  Act  April  30,  1790.  |  S,  pr< 
ing  that  if  any  person  shall,  within 
fort,  arsenal,  dockyard,  magazine,  i 
any  other  place  or  district  of  con 
under  the  sole  and  exclusive  Jnrisdii 
of  the  United  States  commit  tbe  e 
of  murder,  he  shall  suffer  death- 
courts  of  the  District  of  Columbia  I 
jurisdiction  of  such  offense,  comm 
in  the  District,  although  that  sectio 
territory  was  not  acquired  by  the 
tionol  government  until  after  said  : 
ute  was  enacted.     Id. 

criminal    procc 


>  the 


the  District  of  Columbia, 
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as  otherwise  provided  by  statute, 
v.  U.  S.  (1903)  22  App.  D.  C.  395. 
ficial  misconduct  in  office,  being  an 
i Be  under  tbe  common  law,  is  an 
ise  in  the  District  of  Columbia,  and 
i  offense  against  the  United  States, 
ther  it  is  an  offense  against  tbe 
«d  States  when  committed  by  fed- 
officers,  in  any  of  the  states  or  ter- 
•iee;   and  it  is  immaterial  that  men 


:  (I  273) 
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While    the  tuiioyiratj    m  minim  it, 

eason  of  the  character  of  the  penal- 
■rescribed  by  R.  S.  S  5440,  ante,  f 
11,  becomes  an  infamous  offense. 
a  T.  U.  S.  (1904)  23  App.  D.  C. 

lere  can  be  do  crimes  against  the 
rict  of  Columbia,  the  District  not 
g  a  sovereignty;  but  crimes  corn- 
ed in  the  District  of  Columbia  are 
es  against  tbe  United  States.  U.  S. 
ella  (1911)  37  App.  D.  C.  433,  writ 
certiorari  denied  Cella  v.  U.  S. 
2)  32  Sup.  Ct  626. 
ider  Code  D.  C.  1  932  (Act  March 
901,  c.  854,  31  Stat  1340),  prose- 
ins  iu  tbe  District  of  Columbia  for 
itions  of  general  penal  statutes 
Jd  be  in  the  name  of  the  United 
es,  and  not  in  tbe  name  of  the  Dis- 

of  Columbia,  even  though  tbe  fer- 
ial scope  of  such  statutes  may  be 
ricted  to  the  District  of  Columbia, 
ed  States  v.  Cella  (1911)  37  App. 
'.  433.  writ  of  certiorari  denie'd  Cel- 
.  U.  S.  (1912)  32  Sup.  Ct.  526,  223 
i.  728,  56  L.  Ed.  633. 

prosecution  for  the  violation  of  a 


statute  prohibiting  the  business  of  buck- 
eting in  the  District  of  Columbia  should 
be  in  the  name  of  the  United  States, 
and  not  of  tbe  District  of  Columbia, 
whether  the  prosecution  is  for  the  first 
or  second  offense,  under  Code  D.  C.  1 
932  (Act  March  3,  1901.  c  854,  31 
Stat.  1340).  U.  S.  v.  Cella  (1911)  37 
App.  D.  C.  433,  writ  of  certiorari  de- 
nted Cella  ».  U.  S.  (1912)  32  Sup.  Ct 
526,  223  U.  S.  728,  56  L.  Ed.  633. 

Cited  without  definite  application, 
U.  S.  v.  Dawson  (1S53)  16  How.  467, 
487.  14  L.  Ed.  775;  El  parte  Kan-gi- 
shun-ca  (1883)  3  Sup.  Ct.  396,  397.  109 
U.  S.  556,  27  L.  Ed.  1030;  Cook  v.  U. 
S.  (1891)  11  Sup.  Ct.  2(!8,  269,  138  U. 
S.  157,  34  L.  Ed.  906;  Ball  v.  U.  S. 
(1891)  11  Sup.  Ct.  761,  767.  140  U. 
S.  118,  35  L.  Ed.  377;  Addington  v. 
U.  S.  (1897)  17  Sup.  Ct  288,  289,  165 
U.  S.  184,  41  L.  Ed.  679;  Bird  v.  U. 
S.  (1902)  23  Sup.  Ct.  42.  43,  187  U. 
S.  118,  47  L.  Ed.  100;  U.  S.  v.  Pelican 
(1914)  34  Sup.  Ct.  396,  397,  399, 
232  U.  S.  442,  58  L.  Ed.  676;  Ware 
v.  U.  S.  (C.  C.  1907)  154  Fed.  577,  84 
C.  C.  A.  503,  12  L.  R.  A.  (N.  S.)  1053, 
12  Ann.  Cas.  233  (certiorari  denied 
[1907]  28  Sup.  Ct.  255,  207  U.  S.  688, 
52  L.  Ed.  353) ;  Summers  v.  U.  S.  (1913) 
202  Ted.  457,  120  C.  C.  A.  663;  U.  S. 
t.  Martin  (D.  C.  1883)  17  Fed.  160. 
156;  '  U.  S.  v,  Burlington  &  Henderson 
County  Ferry  Co.  (D.  C.  1884)  21  Fed. 
331,  336;  U.  S.  v.  Clem  (D.  a  1911) 
189  Fed.  201;  Sparf  v.  U.  S.  (1895) 
16  Sup.  Ct.  273.  297,  166  U.  a  51,  39 
L.  Ed.  343   (dissenting  opinion). 


0446.   (Crim.  Code,  §  273.)     Murder  defined;  first  degree;  sec- 
ond degree. 

lurder  is  the  unlawful  killing  of  a  human  being  with  malice 
rethought.     Every  murder  perpetrated  by  poison,  lying  in  wait, 
any  other  kind  of  willful,  deliberate,  malicious,  and  premeditated 
;ng ;   or  committed  in  the  perpetration  of,  or  attempt  to  perpetrate, 
arson,  rape,  burglary,  or  robbery ;    or  perpetrated  from  a  pre- 
Utated  design  unlawfully  and  maliciously  to  effect  the  death  of  any 
ian  being  other  than  him  who  is  killed,  is  murder  in  the  first  degree. 
/  other  murder  is  murder  in  the  second  degree. 
R.  S.  i  6339.    Act  March  4,  1909,  c.  321.  |  273,  35  Stat.  1143. 
Notes  of  Decisions 
Mature  and  elements  of  crime  tn  gen-       19.    Indictment. 
era).  8).    Evidence. 

Distinguished  from  manslaughter.  21.  'Instructions  and  questions  lor  Jury. 

lining  one  with  Intent  to  kill  another.  See  notes  under  the  preceding  section 

loralclde   In   committing  or  attempting       and   5   10506,  post, 
to  commit  other  offense.  See,  alao.  Sparf  v.  U.  S.    (1895)    15 

'ormer  law  as  to  degrees.  Sop.  Ct.  273,  318,  156  U.  S.  51,  39  L 

.■sanity  and  Intoxication.  E(J     343.     D_    s     y     Hewecker    (C.    C. 

£Z?Z  Mlin  in  aeneral.  «W>   ™  Fed.  59.  62. 

I.  Nature  and  elements  of  crime  in 
general.— H.  S.  f  5339,  not  denning  the 
offense  of  murder,  the  common  law,  as 
interpreted  in  our  courts,  governs,  and 
murder  is  where  a  person  of  sound  mem- 
ory and  discretion  unlawfully  and  fe- 
loniously kills  any  human  being  in  the 
peace  of  the  sovereign,  witb  malice  pre- 
pense or  aforethought,  express  or  im- 
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plied.  U.  9.  t.  King  (C.  0.  1888)  84 
Fed.  802. 

Murder  is  where  a  person  of  Hound 
memory  and  discretion  unlawfully  and 
feloniously  kills  any  human  being,  in 
the  peace  of  the  love  reign,  with  malice 
prepense  or  'aforethought,  express  or 
implied.  U.  8.  r.  Meagher  (a  C.  1888) 
37  Fed.  875. 

The  elements  of  felonious  homicide 
under  the  laws  of  the  United  States  are 
to  be  determined  by  the  rules  of  the 
common  law.  U.  8.  v.  Lewis  (C.  O. 
1901)  111  Fed.  630. 

2.  Distinguished  from  manslaughter. 
—A  death  of  a  fever  caused  by  a  beat- 
ing while  the  person  was  in  a  weak 
state  of  health  la  murder,  where  the 
beating  was  with  malice  aforethought; 
otherwise  it  ia  manslaughter.  U.  S. 
v.  Woods  (C.  O.  1834)  Fed.  Cas.  No. 
18,760. 

The  difference  between  murder  and 
manslaughter  consists  in  the  existence 
of  malice,  express  or  implied,  in  one 
case,  and  the  absence  of  malice  in  the 
other.  U.  8.  v.  Outerbridge  (G.  O. 
1868)  Fed.  Caa.  No.  15,978, 

No  mere  words  applied  by  one  to  an- 
other will  reduce  the  act  of  killing  from 
murder  to  manslaughter.  U,  S.  v.  Carr 
<C.  C.  1872)  Fed.  Csa.  No.  14,732. 
But  see  U.  S.  v.  Wiltberger  (C.  C. 
i  1819)  Fed.  Cas.  No.  16,738. 

Where  acts  charged  are  proved  to 
have  been  done  willfully  sod  with  mal- 
ice the;  constitute  murder,  within  sec- 
tion 6339,  R.  S.  The  same  acts  done 
without  malice  constitute  manelsughter, 
within  section  6341.  D.  8.  v.  Leonard 
(C.  C.  1880)  2  Fed.  669. 

3.  Mallet.— Where  it  is  shown  that  a 
person  was  intentionally  killed,  the  law 
implies  malice.  U.  8.  v.  Travers  (0. 
C.  1814)  Fed.  Cas.  No.  16,537;  U.  S. 
v.  MeGlu*  (C.  C.  1851)  Fed.  Can.  No. 
15,679;  U.  S.  v.  Outerbridge  (C.  C. 
1868)  Fed.  Cas.  No.  15,978;  U.  3.  v. 
Sickles  (Grim.  Ct  D.  C.  1869)  Fed. 
Cas.  No.  16,287a. 

A  particular  malice  against  deceased 
Is  not  necessary  to  constitute  murder, 
If  there  be  deliberate  malignity  and  de- 
pravity in  the  conduct  of  the  party.  U. 
8.  v.  Ross  (C.  C.  1813)  Fed.  Cas.  No. 
16,196. 

The  crime  will  be  considered  to  have 
been  committed  with  malice  afore- 
thought, however  sudden  the  occasion, 
when  the  act  is  done  with  such  cruel 
circumstances  as  are  the  ordinary 
symptoms  of  a  wicked,  depraved,  and 
malignant  spirit  U.  S.  v.  Cornell  (G. 
G.  1820)  Fed.  Cas.  No.  14,868. 

The  circumstances  attending  a  homi- 
cide may  be  such  that  the  law  deems 
It  malicious.  V.  S.  v.  Armstrong  (C.  C. 
1855)  Fed.  Cas.  No.  14,467. 

Malice,  as  applied  to  murder,  need 
not  denote  spite  or  malevolence,  hatred 
or  ill  will,  to  the  person  killed,  nor  that 
the  slayer  killed  his  victim  in  cold 
blood,  as  with  a  settled  design;  but  a 
kilting  from  an  evil  design   and  malig- 
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nant  spirit  may  be  of  malice,  impU 
law  from  the  absence  of  lawful  ei 
U.  8.  v.  Meagher  (C.  C.  1888)  37 
876. 

Malice,  legally  speaking,  in  relati 
murder,  is  a  conscious  violation  o 
to  the  prejudice  of  another;  evi 
sign  in  general;  the  dictates  of  a 
ed,  depraved,  and  malignant  heart 
S.  v.  Hart  (C.  C.  1908)  162  Fed.  1 

4.  Killing  one  with  latitat  to  Ml 
other. — If  a  man  shoots  at  another 
the  intention  of  killing  him  (and 
killing  if  consummated  would  be 
der),  and  kills  a  bystander  or  anc 
he  is  guilty  of  the  murder  of  the 
son  killed,  whether  the  killing  o 
latter  was  due  to  s  mistake  sa  I 
or  her  identity,  or  to  reckleaane 
the  aim  of  the  one  doing  the  k 
U.  S.  v.  Hart  (C.  C.  1908)  162 
192. 

5.  Homicide  In  committing  ni 
tempting  to  commit  other  •ffai 
Murder  committed  by  derailing  a 
car  ia  punishable  as  such  in  the 
courts,  though  the  act  ia  also  a 
fense  against  the  laws  of  the  I 
States.  Crossly  v.  California  (ISO 
Sup.  Ct  242,  168  U.  8.  640,  42  L 
610. 

An  agreement  to  commit  a  robbi 
an  agreement  to  do  such  an  act 
If  a  person  Is  killed  in  the  executi 
tt  all  who  are  In  the  conspiracy  t< 
and  are  aiding  in  executing  it  a 
time  of  the  killing,  are  guilty  of 
der.  U.  S.  v.  Boyd  (C.  C.  189( 
Fed.  851,  Judgment  reversed,  Bo 
U.  a  (1892)  12  Sup.  Ct  292,  1'. 
8.  450,  35  L.  Ed.  1077. 

6.  Former  law  at  to  dauroos.- 
mcrly  there  were  no  degrees  of 
der,  under  the  laws  of  the  I 
States.  U.  8.  v.  Outerbridge  (< 
1868)  Fed.  Gas.  No.  16,97a 

7.  Insanity  and  Intoxication^— 
person,  while  sane  and  respon 
makes  himself  intoxicated,  and 
commits  murder  by  reason  of  ini 
resulting  from  intoxication,  he  i 
sponsible.  IT.  3.  v.  Cornell  (( 
1820)  Fed.  Cas.  No.  14,868;  U. 
McGlue  (C.  C.  1851)  Fed.  Cas. 
15.879. 

Insanity  directly  can  Bed  by  tht 
mediate  influence  of  intoxicating  li 
is  no  defense  on  a  prosecution  for 
der  committed  during  such  intoxin 
otherwise,  where  insanity  la  ren 
occasioned  by  undue  indulgence  in 
ftuous  liquors.  D.  S.  v.  Drew  ( 
1828)  Fed.  Cas.  No.  14,993. 

It  la  not  every  kind  or  degree  i 
sanity  which  exempts  from  punish 
If  the  accused  understood  the  n 
of  bis  act,  if  he  knew  it  was  w 
and  deserved  punishment  be  is  re 
Bible.  V.  8.  v.  MeGIue  (C.  C.  : 
Fed.  Cas.  No.  16,679;  U.  8.  v.  H 
(C.  C.  1858)  Fed.  Cas.  No.  16,38 

If  a  person  suffering  from  del 
tremens   la    so    far    insane    as    n 


LI) 


THE  CRIMINAL  CODE    (j  278) 


the  nature  of  his  set,  etc,  he  ia 
mnishable.  U.  S.  v.  McOIue  (0. 
SI)  Fed.  Caa.  No.  15,670. 
mention  in  no  excuse  (or  crime, 
hould  be  considered  as  affecting 
iant's  mental  condition,  with  ref- 
e  to  his  capability  of  a  specific  in- 
C.  a  v.  Meagher  (C.  C.  188$ 
Hi  875. 

g  no  ranee  at  dolonse.— It  la  do 
se  that  one  accused  of  murder 
lore  ignorant,  and  somewhat  more 
I,  than  common  men  of  bad  edu- 
.,   bad    passions,   and  bad   habits, 

was  not  deficient  in   understand- 
D.  8.  v.  Cornell  (C.  C.  1820)  Fed. 
No.  14,868. 
Excuse  or  justification  in  general. 

order  of  a  superior  military  offi- 
o  an  inferior  trill  not,  of  itself, 
y   the   willful    killing   of   another. 

v.  Bevans  (C.  C.  1816)  Fed.  Cas. 

4539;    U.  S.  v.  Carr  (C.  G.  1872) 

Cas.  No.  14,732. 

en  homicide   excused   by   the   acta 

■eased.    U.  3.  v.  Frye  (C.  C.  1835) 

Cas.  No.  15,173. 

the  case  of  shipwreck,  where  the 

ats  are  crowded,  the  seamen  have 

ht  to  throw  passengers  overboard 

otect  their  own  lives,  and  that  of 

passengers.     V.  8.  v.  Holmes  (C. 
42)  Fed.  Cas.  No.  15,383. 
eers  charged  with  the  good  order 
camp  or  fort  will  not  be  required 
)igb   with   scrupulous  decision  the 

amount  of  force  necessary  to  pre- 

order.    U.  S.  v.  Carr  (C.  C.  1872) 
Caa.  No.  14.732. 
the  deceased,   had   attacked   one 

member  of  the  regiment  In  which 
le  accused,  was  a  private,  and  had 
ed  him  into  the  government  res- 
ion  at  Ft  Hamilton,  where  he 
him  so  that  M.  cried  ont,  "Mur- 
and  "Don't  kill  me !"  K.  who  was 
>nd  of  M.  and  on  good  terms  with 
aw  the  attack  on  M.  and  heard 
ries.  He  got  a  rifle  and  two  cart- 
s—one ball  and  one  blank—  and  re. 
ig  to  the  place  of  the  encounter, 
i  M.  had  left,  he  aaw  W„  who  was 
werful  man,  and  aggressive  when 
uor,  as  he  then  was,  following  M, 
Be  called  to  W.  to  leave  the  res- 
ion,  and  did  not  load  his  piece  un- 
'.,  who  continued  to  advance  with 
ife  in  his  hand,  and  with  threats 
he  was  going  "to  do  him  [K.]  up." 
within  eight  feet  of  him.  W.  came 
i  rapidly  that  K.  had  no  chance  to 

his   rifle,  and   only  discharged   it 

W.  was  against  the  muzzle,  and 
le  moment  of  the  discharge  the 
had  not  reached  the  horizontal, 
*as  held  just  above  the  hip.  The 
was  the  ball  cartridge,  and  W.  was 
I.  The  plea  was  justifiable  homi- 
Beld,  that  to  support  the  plea  it 
necessary  that  K.  must  have  re- 
ed as   far  as  be  could  have  done 

safety  to  himself;  that  the  dan 
if  death  or  grievous  bodily  harm  to 
elf  or  M,   must  have  been  appar- 
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ently  Imminent,  and  that  K.'s  belief  aa 
to  the  character  of  the  danger  must 
have  been  honest,  and  founded  upon 
grounds  reasonable  under  the  circum- 
stances. U.  S.  v.  King  (0.  0.  1688) 
84  Fed.  302. 

10.  Right  of  military  guard  to  kill 
prisoner  soaking  te  eseape.— The  com- 
mon-law distinction  between  felonies 
and  misdemeanors  has  no  application 
to  military  offenses,  in  considering  the 
right  of  a  military  guard  to  kill  a  pris- 
oner who  seeks  to  escape  from  his 
custody.  U.  8.  v.  Clark  (C.  C.  1887) 
31  Fed.  710. 

If  a  homicide  be  committed  by  a  mil- 
itary guard  without  malice,  and  in  the 
performance  of  his  supposed  duty  as  a 
soldier,  such  homicide  is  excusable, 
unless  It  was  manifestly  beyond  the 
scope  of  his  authority,  or  waa  such 
that  a  man  of  ordinary  sense  and  un- 
derstanding would  know  that  It  was 
illegal.     Id. 

1 1 .  Provocation.  —  If  upon  alight 
provocation  'one  inflicts  with  a  deadly 
weapon  a  punishment  outrageous  in 
its  nature,  and  beyond  all  proportion 
to  the  offense,  and  death  results,  the 
law  presumes  that  the  act  was  inspir- 
ed rather  by  malignity  and  a  depraved 
spirit  recklessly  bent  on  mischief  than 
by  human  frailty.  U.  S.  v.  Bevana  (C. 
C.   1816)   Fed.  Cas.  No.  14,589. 

Neither  words  nor  gestures,  however 
insulting  or  irritating,  nor  an  assault, 
will  justify  tbe  killing  of  the  aggressor. 
U.  S.  v.  Outerbridge  (C.  C.  1868)  Fed. 
Cas.  No.  15.978. 

12.  Self-defense  in  general.— A  per- 
son may  oppose  force  to  force  in  de- 
fense of  himself  or  his  family,  against 
one  who  manifestly  endeavors  by  sur- 
prise or  violence  to  commit  a  felony. 
TJ.  8.  v.  Wiltberger  (C.  C.  1819)  Fed. 
Cas.  No.  16,738;  Same  v.  Outerbridge 
(C.  C.  1868)   Fed.  Cas.  No.  15,978. 

In  a  prosecution  for  murder  charged 
to  have  been  committed  on  a  military 
reservation,  if  the  evidence  is  such  as 
to  satisfy  tbe  jury  that  the  defeudant 
was  a  trespasser  on  the  reservation, 
and  was  waiting  around  with  the  in- 
tent and  purpose  of  bringing  on  a  diffi- 
culty with  another,  and  did  in  fact 
bring  on  the  difficulty  with  tbe  person 
killed,  who  met  his  death  from  a  shot 
fired  by  defendant,  such  killing  cannot 
be  justified  as  in  self-defense.  U.  8. 
t.  Hart   (C.  C.  1908)  162  Fed.  192. 

13.  Resistance  ef  arrest.- -Where  an 
officer  attempting  to  execute  lawful 
process  of  arrest  is  resisted  by  the 
party  to  be  arrested,  so  that  he  is 
obliged  to  take  the  letter's  life  in  self- 
defense,  the  process  ia  a  justification. 
TJ.  8.  v.  Jailer  (C.  C.  1867)  Fed.  Cas, 
No.   15,463. 

An  offender  having  made  public 
threats  against  the  life  of  an  officer 
having  a  warrant  for  his  arrest,  the 
latter  ia  justified  in  taking  his  life, 
where  he  so  acts  with  a  rifle  when  the 
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attempt  at  arreit  la  made  that  the  of- 
ficer has  reason  to  believe  that  he  in- 
tend*  to   execute   such    threats.      U.   S. 

v.  Rice  (C.  C.  1875)  Fed.  Caa.  No. 
16,153. 

14.  Nature  and  imminence  of  danger. 
—The  danger  must  be  imminent,  and 
the  resistance  used  necessary  to 
avert  the  danger.  TJ.  S.  v.  Wiltberger 
(C.  C.  18191  Fed.  Caa.  No.  16,738; 
Same  v.  Outerbridge  (C.  C.  1868)  Fed. 
Cas.  No.   15.978. 

By  "imminent  danger"  ii  meant  im- 
mediate danger,  euch  aa  must  be  in- 
stantly met,  and  cannot  be  guarded 
against  by  calling  upon  the  assistance 
of  others,  or  the  protection  of  the  law. 
U.  S.  v.  Outerbridge  (C.  C.  1868)  Fed. 
Can.  No.  15,978. 

15.  Duty  to  nstrest,— A  man  ia  bound 
to  retreat  from  tbe  moment  danger 
becomes  apparent,  unless,  from  the 
fierceness  of  tbe  attack,  he  Is  prevent- 
ed from  doing  so.  D.  S.  v.  Herbert 
(Crim.  Ct.  D.  C.  1866)  Fed.  Cas.  No. 
15,354a. 

16.  Defease  of  property. — A  person 
ma;  oppose  force  to  force  In  defense 
of  his  property  against  one  who  mani- 
festly endeavors,  bj  surprise  or  vio- 
lence, to  commit  a  felony.  D.  S.  v. 
Wiltberger  (C.  C.  1819)  Fed.  Cas.  No. 
16,738. 

The  setting  of  spring  guna  in  open 
fields  or  outbuildings,  and  not  within 
the  privilege  of  the  domicile,  without 
notice,  will  not  excuse  or  justify  a 
homicide  which  may  ensue.  T".  8.  v. 
GiUiara  (Crim.  Ct.  D.  C.  1882)  Fed. 
Caa.   No.   15.205a. 

17.  Accident— Tbe  killing  of  a  per- 
son by  the  accidental  discharge  of  a 
pistol  by  one  engaged  in  do  unlawful 
act,  and  without  negligence,  is  homi- 
cide by  misadventnre,  and  is  no  crime. 
U.  S.  v.  Meagher  (C.  C.  1888)  37  Fed. 
875. 

18.  Limitations, -See,  also,  »  1707, 
1709,  ante,  and  notes  thereunder. 

A  seaman  on  the  American  schooner 
M.  was  indicted  for  having  shot  in  tbe 
harbor  of  Havana  one  Miller,  who 
died  therefrom  in  the  hospital,  three 
days  afterwards,  at  Havana,  on  Jan- 
uary 21,  1892.  The  indictment  waa 
not  found  until  March  10,  1896,  and 
H.  In  the  meantime  had  been  impris- 
oned at  Havana  upon  conviction  for 
an  assault,  and  on  the  expiration  of  his 
sentence  delivered  to  tbe  United  States 
authorities.  On  demurrer  to  the  in- 
dictment: Held  (1)  that  tbe  defendant 
was  not  a  fugitive  from  justice  under 
R.  S.  8  1045,  ante,  {  1709.  so  as  to  be 
excepted  from  the  exemption  of  indict- 
ment after  three  years,  provided  by  R. 
S.  {  1043,  ante,  5  1707;  (2)  that  the 
death  having  taken  place  on  land  within 
a  foreign  jurisdiction,  the  case  was  not 
one  of  "willful  murder"  at  common  law, 
under  the  federal  authorities;   (3)  that 
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the  only  United  States  statute 
cable,  Tia.,  R.  8.  }  5339.  though 
ing  the  offense  punishable  with 
neither  declares  it  to  be  "murder 
does  it  limit  that  offense  to  cai 
death  within  a  year  and  a  day, 
at  common  law  was  an  essentu 
ment  of  the  offense  of  murdei 
held,  therefore,  that  the  case  wi 
one  of  "willful  murder"  within  B 
1043,  ante,  I  1707,  and  the  indii 
was  therefore  barred  by  the 
year  limitation.  U.  S.  v.  Hei 
(C.  C.  1896)  79  Fed.  59. 

19.  I  ndiot  ment,— There  is  no  e 
refusing  to  compel  an  election  be 
two  murders  charged  in  se; 
counts  of  the  same  indictment, 
it  appears  that  tbe;  were  so  i 
connected  in  respect  of  time, 
and  occasion  that  it  ia  difficult, 
impossible,  to  separate  the  pri 
one  from  the  proof  of  the  other. 
er  v.  U.  S.  (1894)  151  U.  S.  3! 
Sup.  Ct.  410,  38  L.  Ed.  208. 

An  indictment  charging  seven 
fendants,  jointly  with  murder  b; 
ing,  beating,  and  drowning,  nee 
show  which  one  or  more  of  them 
mitted  tbe  alleged  assault.  St. 
v.  U.  S.  (1894)  154  U.  S.  134,  1< 
Ct-   1002,  38  L.   Ed.  936. 

Where  one  count  charges  tbe 
der  to  have  been  committed  a 
gun,  and  another  charges  it  to 
been  committed  "with  a  certain 
instrument,"  and  there  is  ev 
that  deceased  was  shot  in  the 
head,  and  also  bit  on  the  head  i 
hammer,  the  question  whetnei 
prosecution  shall  be  compelled  to 
between  tbe  counts,  is  a  matter  ] 
within  the  court's  discretion.  1 
v.  U.  S.  (1896)  160  U.  8.  355,  If 
Ct.  321,  40  L.  Bd.  454. 

Where  deceased  was  first  shol 
afterwards  thrown  into  the  sea,  1 
tendant,  an  indictment  which  cl 
both  acts  in  the  same  count,  am 
death  resulted  from  both  shootin 
drowning,  is  not  objectionable  o 
ground  of  duplicity  or  uncert 
Andersen  v.  U.  S.  (1898)  18  Su 
689,  179  U.  8.  481,  42  L.  Ed.  11 

An  allegation  in  an  indie tmei 
murder  that  the  crime  was  com: 
"within  the  Fort  Worden  Militarj 
ervation,  a  place  under  the  ex< 
jurisdiction  of  the  United  8t 
charges  with  sufficient  c  I  earnest 
such  reservation  was  under  tbe 
sive  jurisdiction  of  the  United 
at  the  time  of  tbe  murder.  Holt 
8.  (1910)  31  Sup.  Ct.  2.  218  U.  i 
54  L.  Ed.  1021,  affirming  juiigmt 
S.  v.  Holt  (C.  C.  1909)  168  Fee 

An  Indictment  for  murder 
charges  that  tbe  acts  constitute 
assault  were  made  felonionslj 
with  malice  aforethought  need  no 
tain  such  allegations  in  the  prelir 
averment  of  assault.     Id. 

Where  an  indictment  for  mur 
the  Chickasaw  Nation,  Ind.  T„ 
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both  deceased  and  accused  were 
e  men,  proof  that  deceased  was  a 
e  man  establishes  the  jurisdiction, 

the  averment  as  to  citizenship  of 

accused  is   surplusage.      Stevenson 

.  8.  <1898>  86  Fed.  106,  29  C.  C. 

00. 

i    indictment    for    murder    on    the 

seas  need  not  state  the  length  and 
h  of  the  wound  which  caused 
h.    U.  S.  v.  Maunier   (C.  C.  1762) 

Cas.  No.  15,746. 
i  allegation  that  the  crime  was 
Bitted  on  board  a  vessel  belonging 
itixens  of  the  United  States,  wilh- 
he  admiralty  and  maritime  juris- 
on  of  the  United  States,  and  with- 
he  jurisdiction  of  the  court,  and 
out  the  jurisdiction  of  any  partic- 
ulate, sufficiently  shows  the  juris- 
on.     U.  S.  v.  Plumer  (C.  C.  1858) 

Cas.  No.  16,056. 

der  Act  April  30,  1790,  }  8  (1 
.  113),  it  is  sufficient,  in  an  indict- 
:  for  a  murder  committed  on  board 
vessel  on  the  high  seas,  by  an 
,  to  allege  that  the  vessel  was 
si  by  a  citisen  of  the  United 
ts,  without  alleging  otherwise  the 
mal   character   of   the    vessel.      U. 

Demarchi  (G.  C.  1862)  Fed.  Cas. 
14*44. 

an  indictment  for  a  crime  corn- 
ed  on    board    of   a    vessel    on   the 

seas  by  an  alien,  it  is  sufficient  to 
e  that  the  vessel  was  owned  by  a 
™  of  the  United  States,  without 
ing  otherwise  tbe  national  char- 
?  of  thp  vessel.     Id. 

8.  |  5339,  provides  tbat  when  one 
lers,   or   maliciously   commits   cer- 

in juries  on  another  whereof  tbe 
r  dies,  he  shall  suffer  death.  R. 
5341,  post,  !  10447,  makes  the  of- 
;  man  slaughter  when,  the  injuries 
done  willfully  and  unlawfully,  but 
oat  malice.  R.  3.  g  1035,  ante,  6 
,  provides  that  one  may  be  found 
t  of  any  offense  the  commission  of 
a  is  necessarily  included  in  that 
ged.  Held,  that  one  indicted  for 
ler  could  be  convicted  of  man- 
fhter.  C.  S.  v.  Leonard  (C.  C. 
I  2  Fed.  669. 

Scieney  of  indictment  for  murder 
r  the  act  of  congress  punishing 
sition  to  the  enrollment  of  the 
<nal  forces,  U.  8.  v.  Scott  (D.  C. 
)  Fed.  Cas.  No.  16.241. 

8.  f  5339,  providing  for  tbe  pun- 
ent  of  the  crime  of  murder,  hav- 
nade  no  provision  as  to  tbe  form 
rocedure,  resort  must  be  bad,  in 
ig  the  sufficiency  of  an  indict  - 
.  for  a  murder  committed  in  Alas- 
o  tbe  laws  of  Oregon  in  force  May 
1884,  rather  than  to  the  rules  of 
■ominon  taw.  U.  8.  v.  Clark  (D.  C. 
)  46  Fed.  633. 

cased  must  be  apprised  with  ren- 
tal* certainty  of  the  nature  of  tbe 
wtlon  against  him,  and  tbe  acts 
intent  constituting  tbe  crime  must 
ict   forth    in   the   Indictment   with 
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reasonable  particularity  of  time,  place, 
and  circumstance.     Id. 

20.  Evidence— Testimony  against  the 
accused,  on  a  trial  for  murder,  tbat 
more  than  a  month  before  the  homi- 
cide he  threatened  violence  to  another 
member  of  tbe  same  party,  and  that 
he  was  very  disagreeable  and  abusive 
and  vulgar  in  his  language  toward  the 
others,  and  testimony  that  be  tried  to 
pick  a  fight  with  another  about  six 
months  after  the  homicide,  is  inadmis- 
sible because  tbe  time  is  too  remote, 
and  because  the  facta  do  not  show  en- 
mity toward  the  person  whom  he  killed. 
Bird  v.  U.  8.  (1901)  81  Sup.  Ct.  403, 
404,  180  U.  a  356,  45  U  Ed.  570. 

Any  circumstances  in  mitigation  or 
of  excuse  or  justification  must  be 
proved  by  tbe  prisoner.  U.  S.  v.  Trav- 
ers  <C.  C.  1814)  Fed.  Cas.  No.  16,537; 
U.  S.  v.  Sevang  (C.  O.  1816)  Fed.  Cai. 
No.  14.589;  U.  S.  v.  Armstrong  (C. 
C.  1855)  Fed.  Cas.  No.  14,467. 

Proof  that  the  blows  were  given  by 
a  dangerous  weapon,  were  followed  by 
alarming  symptoms,  and  soon  after- 
wards by  death,  is  sufficient  prima  facie 
proof  that  the  blows  caused  the  death. 
U.  8.  v.  Wiltberger  (C.  C.  1819)  Fed. 
Cas.  No.  16.738. 

On  an  indictment  for  murder  by 
throwing  a  child  overboard,  tbe  prose- 
cution must  prove  ( where  such  a  defense 
is  set  up)  that  tbe  child  had  not  died  in 
a  fit  before  It  was  thrown  overboard. 
U.  S.  v.  Hewson  (C.  C.  1844)  Fed.  Cas. 
No.  15,360. 

21.  Instructions  and  questions  for  Ju- 
ry—R.  S.  |  5339,  declares  that  every 
person  who  commits  murder  shall  suf- 
fer death  and  Act  July  10.  1897.  c  29 
(section  10504,  post),  provides  that  in 
all  cases  in  which  accused  is  found  guil- 
ty under  section  5339,  the  jury  may 
qualify  their  verdict  by  adding  there- 
to "without  capital  punishment."  Held, 
that  the  latter  provision  authorised 
the  jury  to  limit  their  verdict  in  any 
case,  without  regard  to  the  existence 
of  mitigating  circumstances,  and  that 
instructions  confining  the  right  were  er- 
roneous. Winston  v.  U.  8.  (1899)  19 
Sup.  Ct  212,  172  U.  8.  303,  43  L.  Ed. 
456. 

Where  there  is  evidence  tending  to 
show  that  the  accused,  after  provoking 
a  quarrel  with  deceased,  withdrew 
therefrom,  and  was  thereafter  fired  up- 
on without  warning  by  deceased,  whom 
he  then  sbot  and  killed,  it  is  the  duty 
of  the  court  to  instruct  the  jury  as  to 
the  effect  of  such  withdrawal,  and  its 
refusal  to  do  so  when  requested  is  re- 
versible error.  Stevenson  v.  T7.  8. 
(18981  86  Fed.  106,  29  C.  O.  A.  600. 

Where,  in  a  prosecution  for  homi- 
cide, defendant  claimed  that  the  killing 
was  done  in  self-defense,  an  Instruction 
that  tbe  jury  should  say  from  the  evi- 
dence whether  it  was  necessary  for  de- 
fendant to  hill  deceased  to  protect  him- 
(12891) 
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■elf,  In  order  that  the  killing  should  be 
justified,  was  erroneous,  aiuce  defend- 
ant was  entitled  to  defend  himself 
against  attack  by  deceased,  to  the  ex- 
tent of  killing  deceased,  if  it  appeared 
to  defendant  at  the  time  of  the  encoun- 
ter, acting  as  a  reasonable  man,  that  it 
was  necessary  for  him  to  kill  deceased 
to  prevent  injury  to  himself.  Owens  r. 
U.  S.  (1904)  130  Fed.  279,  64  C.  a 
A.  525. 

Where  intoxication  la  set  np  as  a  de- 
fense, it  is  for  the  jury  to  determine 
whether  or  not  the  accused  was  at  that 
time  capable  of  a  specific  Intent  to  take 
life.  U.  8.  v.  King  (a  0.  1888)  34  Fed. 
302. 

The  elements  of  the  crime  of  murder, 
under  the  laws  of  the  United  States, 
and  of  the  included  crime  of  manslaugh- 


ter, and  the  facts  which  must  i 
to  render  the  homicide  justifiable 
ground  of  self-defense,  defined  a 
plained  in  a  charge  to  the  jury. 
».  Lewis  (0.  0.  1901)  111  Fed.  » 

The  finding  of  the  body  of  a 
dent  on  a  military  reservation 
marks  on  It  of  injuries  sumci 
cause  death,  showing  that  It  mns 
been  placed  there  by  the  hand  o 
warrants  the  jury  in  conclndini 
the  homicide  was  committed  o 
reservation  and  within  the  juris 
of  the  district  court  D.  &  T. 
<D.  C.  1911)  189  Fed.  201. 

Cited  without  definite  appli 
TL  8.  v.  Wiltberger  (1820)  5  1 
78.  93,  6  L.  Ed.  37;  U.  8.  v.  I 
(19141  34  Sup.  Ct  390,  397,  232 
442,  W  L.  Ed.  676. 

§  10447.  (Crim.  Code,  §  274.)    Manslaughter  defined;  volun 
involuntary. 

Manslaughter  is  the  unlawful  killing  of  a  human  being  wil 
malice.    It  is  of  two  kinds: 

First.  Voluntary — Upon  a  sudden  quarrel  or  heat  of  passion. 

Second.  Involuntary — In  the  commission  of  an  unlawful  ac 
amounting  to  a  felony,  or  in  the  commission  of  a  lawful  act  v 
might  produce  death,  in  an  unlawful  manner,  or  without  due  ca 
and  circumspection. 

B.  S.  |  5341.    Act  March  4, 1909,  c.  821,  |  274,  35  Stat  1143. 
Notes  of 

See  notes  under  the  preceding  sec- 
tion. 

Nature  and  elements  of  crime  Is  gen- 
eral.—If  two  fight  with  deadly  weapons 
in  a  mutual  combat,  begun  in  hot  blood, 
and  death  ensue,  it  is  manslaughter.  U. 
8.  v.  Mingo  (G.  C.  1854)  Fed.  Caa.  No. 
15,781. 

Any  unlawful  and  willful  killing  of  a 
human  being  without  malice,  including 
a  negligent  killing,  which  is  also  willful, 
Is  manslaughter,  and  it  may  exist  where 
there  is  no  evidence  of  sadden  heat  of 
passion.  U.  8.  t.  Meagher  (C.  C.  1888) 
37  Fed.  875. 


Malice. — Malice  is  not  an  element  of 
manalaughter  as  defined  by  It.  S.  |  534 
(embodied  herein).  U.  8.  v.  King  (0. 
G.  1888)  34  Fed.  802,  306. 

Resisting  arrest.— Homicide  In  resist- 
ing an  arrest  substantially  illegal  will, 
at  most,  amount  to  manslaughter.  U. 
8.  v.  Travers  (G.  C.  1814)  Fed.  Gas. 
No.  16,537. 

Killing  person  Interfering  with  en- 
forcement of  revenue  laws.— Revenue 
officers  searching  for  illicit  distilleries 
came  upon  a  furnace  from  which  the 
still  fixtures  had  been  recently  removed. 
A  man  was  seen  observing  their  move- 
ments, who  afterwards  offered,  to  con- 
duct them  to  a  certain  house,  and  walk- 
ed in  front  of  them  for  that  purpose, 
Soon  he  began  to  run  towards  the 
house,  and  I  lit-  officers  ran  after  him, 
when  he  seized  a  gun,  fired  upon  and 
(12892) 


Decisions 
wounded  one  of  them,  and  was  si 
another.  Held,  that  the  officers 
warranted  in  suspecting  him  of 
tendon  to  warn  guilty  parties,  ai 
though  they  had  no  warrant  for  I 
real,  were  justified  in  running  aft< 
to  frustrate  that  design,  and  the 
shooting  deceased  was  not  gul 
manslaughter.  State  v.  Kirki 
(C.  C.  1890)  42  Fed.  689. 

Jurisdiction. — See,  also,  notea  u 
10445,  ante. 

The  place  where  the  death  ha 
and  not  that  where  the  mortal 
is  given,  determines  the  jurist 
of  the  court  on  an  indictment  foi 
slaughter;  otherwise  where  I J 
dictment  is  for  assault  and  batter 
S.  v.  Bladen  (C.  0.  1809)  Fed.  Ca 
14.605. 

Indictment.— Under  an  indictme 
manslaughter  on  board  a  vessel  ■ 
high  seas  or  in  a  foreign  port,  th« 
ecutor  must  prove  that  the  vess 
longed  to  a  citizen  of  the  United  i 
D.  8.  v.  Imbert  (C.  a  1827)  Fed 
No.  15,438. 

An  indictment  for  msnslaugbte 
not  contain  the  words,  "in  the  f 
his  mind."  U.  S.  v.  Frye  (G  0. 
Fed.  Cae.  No.  16,173. 

It.  8.  i  6339,  provides  that  wh< 
murders  or  maliciously  commits  t 
injuries  on  another,  whereof  the 
dies,  he  shall  suffer  death.  R.  3. 
(embodied  herein),  makes  the  < 
manslaughter    when    the    injurie 
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;  willfully  and  unlawfully,  bnt  with- 
malice.  R.  8.  I  1035,  ante,  I  1701, 
idea  that  one  maj  be  found  guilty 
ny  offense  the  commission  of  which 
wessarily  included  In  that  charged. 
1.  that  one  indicted  for  murder 
1  be  convicted  of  manslaughter.  U. 
Leonard  (O.  C.  1880)  2  Fed.  660. 

tt  ructions  and  questions  for  Jsry.— 
.  prosecution  for  homicide,  an  ta- 
ction that  the  term  "willfully"  aa 

in  B.  S.  |  6341  (embodied  here- 
iefintag  manslaughter  as  the  unlaw- 
Ad  willful  killing  of  another  without 
ce,  means  a  hilling  done  wrougful- 
□d  with  evil  intent,  committed  by 
ict  which  a  person  of  reasonable 
vledge  and  ability  muat  know  to  be 
rary  to  duty,  and  that,  while  the 
must  be  done  with  evil  design  and 
'inglv,  a  kilting  under  circumstanc- 
liowing  a  reckless  disregard  for  the 
of  another,  aud  the  reckless  and 
gent    use   of   means   calculated   to 

the  life  of  another,  would  be  a 
ul  killing,  as  defined,  was  proper, 
•rta  v.  U.  8.  (1903)  120  Fed.  897, 
C.  G.  A.  427,  rehearing  denied 
4)  127  Fed.  818,  02  C.  C.  A.  134, 
writ  of  certiorari  denied  (1904)  24 

Ct.  865,  193  U.  8.  873,  48  L.  Ed. 

a  tenant  kill  a  constable  who  comes 
.she  an  unlawful  distress,  the  jury 

according   to 
a  verdict  of  manslaughter. 


r.  Williams  (C.  O.  1823)  Fad.  Cas.  No. 
16,710. 

The  elements  of  the  crime  of  murder, 
under  the  laws  of  the  United  States, 
and  of  the  included  crime  of  manslaugh- 
ter, and  the  facts  which  muat  appear 
to  render  the  homicide  justifiable  on 
the  ground  of  self-defense,  defined  and 
explained  in  a  charge  to  the  jury.  U.  8. 
v.  Lewis  (C.  C.  1901)  111  Fed.  630. 

Civil  actio*  far  causing  death  on  ths 
tilnh  seat.— Action  lies  under  the  New 
York  statute  for  negligently  causing 
the  death  of  a  citizen  of  New  York  on 
the  high  seas  on  board  a  vessel  regis- 
tered in  a  port  of  New  York,  and  at 
the  time  employed  by  the  owners  ta 
their  own  business.  McDonald  v.  Mai 
lory  (1879)  77  N.  T.  646,  33  Am.  Rep. 
664. 

Cited  without  definite  application, 
U.  S.  v.  Wlltberger  (1820)  5  Wheat 
76,  93,  6  L.  Ed.  37;  Ex  parte  Kan-gi- 
shuu-ra  (1883)  3  Sup.  Ct.  396,  403,  10S 
TJ.  S.  656,  27  L.  Ed.  1030;  Wallace  v. 
U.  B.  (1806)  16  Sup.  Ct.  869,  863,  162 
D.  S.  466,  40  L,  Ed.  1030;  U.  8.  v. 
Leonard  (O.  C.  1880)  2  Fed.  669;  U. 
S.  v.  Meagher  (C.  C.  1888)  37  Fed.  876, 
880;  TJ.  S.  v.  Hewecker  (C.  C.  1896) 
70  Fed.  69,  63;  U.  a  v.  Hart  (C.  C. 
1008)  162  Fed.  192;  U.  8.  v.  Bedgood 
(D.  C.  1801)  49  Fed.  64.  67;  U  8.  v. 
Clark  (D.  C.  1891)  46  Fed.  633.  635; 
U.  8.  v.  Nelson  (D.  0.  1912)  199  Fed. 
464. 

M48.  (Crim.  Code,  §  275.)  Punishment;  murder;  manslaugh- 
ter. 

very  person  guilty  of  murder  in  the  first  degree  shall  suffer 
th.  Every  person  guilty  of  murder  in  the  second  degree  shall 
imprisoned  not  less  than  ten  years  and  may  be  imprisoned  for 
Every  person  guilty  of  voluntary  manslaughter  shall  he  im- 
oned  not  more  than  ten  years.  Every  person  guilty  of  involuntary 
slaughter  shall  be  imprisoned  not  more  than  three  years,  or  fined 
exceeding  one  thousand  dollars,  or  both. 

B.3.H  6389,  S343.    Act  March  4,  1909,  c  321,  I  276,  35  Stat.  1143. 

The  manner  of  inflicting  the  punlahment  of  death  was  prescribed  by  Crim. 
>de,  J  323,  post,  *  10497. 

Conviction  works  no  corruption  of  blood  or  forfeiture  of  estate,  by  Crim. 
3ode,  I  324,  post,  |  10408. 

Provisions  authorizing  the  jury  where  the  accused  Is  found  guilty  of  murder 
n  the  first  degree,  or  rape,  to  qualify  their  verdict  of  guilty  so  as  to  provide 
lor  life  imprisonment,  made  by  Act  Jan.  16,  1807,  c.  20,  J  1,  were  incorporated 
□to  Crim.  Code,  |  330,  post,  |  10504. 


Note*  of 

rrder.— R.  8.  I  5339,  declares  that 
y  person  who  commits  murder  in 
place  or  district  under  the  exclu- 
juriBdiction  of  the  United  States 
suffer  death;  and  Act  Jan.  15, 
,  c  20  (29  Stat  487),  provides 
.  in  all  cases  in  which  the  accused 
und  guilty  of  murder  under  section 
>,  the  jury  may  qualify  their  ver- 
by  adding  thereto  "without  capital 
aliment"  Held,  that  the  tatter 
ision  authorized  the  jury  to  so  lim- 
leir  verdict  ta  any  case,  without 
rd   to  the   existence  of  mitigating 


Decision* 
circumstances,  and  that  instructions 
confining  the  right  to  such  cases  were 
erroneous.  Winston  v.  U.  8.  (1809) 
19  Sup.  Ct  212,  172  U.  S.  303,  43  L. 
Ed.  466. 

The  murder  of  one  Indian  b;  another 
is  punishable  with  death,  under  R,  S.  | 
6339,  and  23  Stat  385,  c.  341,  I  9. 
The  power  of  the  federal  courts  to 
punish  this  offense  with  death  was  not 
revoked  by  20  Stat.  487,  c.  29.  Good 
Shot  y.  U.  8.  (1900)  104  Fed.  257,  43 
O.  C.  A.  525. 

Ths    organic   act   of   the   district  of 


(12893) 
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Alaska  (Act  May  17,  1884,  23  Stat. 
24)  declares  the  general  laws  of  the 
state  of  Oregon  in  force  at  that  date 
to  be  the  law  of  the  district  so  far  as 
the  same  may  be  applicable,  and  not  in 
conflict  with  the  provisions  of  that  act 
or  the  laws  of  the  United  States,  and, 
in  another  section,  that  the  laws  of  the 
United.  State*  not  locally  inapplicable, 
and  not  inconsistent  with  the  provi- 
sions of  that  act,  are  thereby  extended 
thereto.  Held,  that  the  laws  of  the 
United  States  would  take  precedence  of 
tbe  laws  of  Oregon  relating  to  the  same 
subjects,  and  the  crime  of  murder  com- 
mitted in  such  district  would  be  pun- 
ished in  accordance  with  R.  S.  |  6339, 
and  not  with  Crim.  Code  Or.  f  506.  U. 
S.  v.  Clark  (D.  C.  1891)  46  Fed.  633. 

Manslaughter. — Manslaughter,  in  the 
District  of  Coumbia,  is  punishable  by 
fine  and  imprisonment.  U.  S.  v.  Mc- 
Laughlin (C.  C.  1807)  Fed.  Cas.  No. 
15,697;  U.  8.  v.  Anderson  (C.  0. 
1827)  Fed.  Cas.  No.  14,451. 

A  slave  found  guilty  of  manslaughter 
was  sentenced  to  be  burned  in  the  hand 
and  whipped  with  10  stripps.  U.  S.  v. 
Tom  (C.  C.  1815)  Fed.  Cat.  No.  16,- 
531;  U.  S.  v.  Clark  (C.  C.  1825)  Fed. 
Cas.  No.  14,802. 

Under  Act  May  7,  1S84  (23  Stat  24, 
I  7),  declaring  that  tbe  general  laws 
of  Oregon  shall  be  the  law  in  Alaska 
so  far  as  applicable,  and  not  in  conflict 
with   United    States    laws;     and   Crim. 

§  10449.  (Crim.  Code,  §  276.)     Felonious  assaults;   to  mun 
rape;  other  felony;  with  weapons,  etc.;  beating,  etc.;  i 
assault. 
Whoever   shall   assault   another   with   intent    to   commit   m 
or  rape,  shall  be  imprisoned  not  more  than  twenty  years, 
ever  shall  assault  another  with  intent  to  commit  any  felon 
cept  murder,  or  rape,  shall  be  fined  not  more  than  three  thousan 
lars,  or  imprisoned  not  more  than  ten  years,  or  both.    Whoever 
intent  to  do  bodily  harm,  and  without  just  cause  or  excuse, 
assault  another  with  a  dangerous  weapon,  instrument,  or  other 
shall  be  fined  not  more  than  one  thousand  dollars,  or  imprison* 
more  than  five  years,  or  both.    Whoever  shall  unlawfully  strike 
or  wound  another,  shall  be  fined  not  more  than  five  hundred  doll: 
imprisoned  not  more  than  six  months,  or  both.     Whoever  shs 
lawfully  assault  another,  shall  be  fined  not  more  than  three  hi 
dollars,  or  imprisoned  not  more  than  three  months,  or  both. 
R.  S.  |  5346.    Act  March  4,  11KB),  c.  321,  jj  276,  35  Stat.  1143. 


(T 

Code,  Or.  ff  509,  518,  puniahin 
slaughter  with  ten  years'  in 
ment  and  8100  fine,  with  power 
pose  additional  imprisonment  tt 
fine  is  paid;  and  Act  March  ; 
(18  Stat.  473),  pnniahing  mansl. 
with  10  years'  imprisonment  and 
fine,  without  giving  power  to  ii 
until  fine  is  paid— held,  one  gi 
manslaughter  in  Alaska  could 
imprisoned  under  the  state  la- 
he  paid  the  fine.  There  hi  a 
within  the  meaning  of  the  stati 
only  when  these  laws  contain  c 
provisions  on  the  same  subje 
when  they  contain  similar  or  ii 
ones.  In  the  latter  case  it  is  i 
of  congress  that  applies,  and  n 
of  the  state.  Kie  v.  U.  B.  (C.  C 
27  Fed.  351. 

The  plaintiff  in  error,  being  cr 
of  manslaughter,  was  sentenced 
ishment  therefor  under  the  law 
gon,  instead  of  the  Act  1875  (1 
473),  whereby  his  imprisonme 
authorised  for  20  days  in  eicesi 
punishment  allowed  by  said  act 
that  the  Judgment  was  erroneo 
the  same  was  reversed,  with  di 
to  have  plaintiff  in  error  senten 
cording  to  law.     Id. 

Cited  without  definite  ape) 
Johnson  v.  I'.  S.  (1912)  32  S 
748.  750.  225  U.  B.  405,  66 
1142;  U.  S.  v.  Bedgood  (D.  C 
49  Fed.  64.  57. 


Notes   of 

Assault  and  battery  In  general.— If  a 
man  be  present,  and  encourage  an  as- 
sault and  battery,  be  is  a  principal.  U. 
S.  v.  Rlcketts  (C.  C.  1804)  Fed.  Cas. 
No.  16,158. 

Tbe  builders  of  a  house  have  a  right 


withoi 


lence,  all  pers 
building  without  authority,  and  refuse 
to  depart  upon  request.  tJ.  IS.  v.  Bar- 
tie  (C.  C.  1805)  Fed.  Cas.  No.  14,531. 
It  is  an  assault  to  double  the  fist  and 
run  It  at  another,  saying,  "If  you  say 
so  again,  I  will  knock  yon  down."  U. 
(12894.) 


II  Millions 

8.  v.  Myers  (C.   a  1806)   Fe. 
No.  16,845. 

In  cases  of  mutinous  condu 
master  may  use  a  greater  dej 
violence  than  where  there  is 
havior  only.  U.  8.  v.  Wickham 
1806)  Fed.  Caa.  No.  16,689. 

The  mere  taking  hold  of  an 
coat,  if  done  in  anger,  or  a  ru 
insolent  manner,  or  with  a  view 
tility,  constitutes  an  assault  ai 
tery.  XJ.  S.  v.  Ortega  (a  a 
Fed.  Cas.  No.  15,971. 

a  person,  though  b 


11) 

iflicted,  or  railing  the  arm  to 
f,  or  holding  up  one's  flat,  U  done 
iger  or  a  menacing  maimer,  con- 
:ea  an  assault.  Id. 
person  who  flourishes  or  points  a 
v  weapon  at  another,  intending 
>nal  harm,  is  guilty  of  an  assault, 
d  Act  March  3.  1825,  f  22,  al- 
;h  no  batter;  has  been  committed. 
.   v.   Kierman    (C.   C.   1829)    Fed. 

No.  15,529;  U.  8.  t.  Salisbury 
3.  1843)  Fed.  Cas.  No.  18,214. 
is  a  misdemeanor  at  common  law 
jrsuade,  Instigate,  and  incite  an- 
'  to  commit  an  assault  and  bnt- 
D.  a  v.  Lyleo  (C.  C.  1834)  Fed. 
No.  15,646. 

is  an  assault  to  threaten  to  strike 
>man  with  an  uplifted  club  If  she 

her  mouth.  U.  S.  v.  Richardson 
3.  1837)  Fed.  Cas.  No.  16,155. 
person  is  guilty  of  the  offense  if 
anld  have  reached  tbe  person  in- 
■d  by  extending  his  arm,  so  as  to 
t  a  blow,  although  no  blow  was  ac- 
T  given.  U.  S.  v.  Salisbury  (C.  C. 
>  Fed.  Cas.  No.  16,214. 
ere  is  do  punishment  provided  by 
laws  of  tbe  United  States  for  a 
le   assault   by   one   private   person 

another  in  places  under  the  el- 
se jurisdiction  of  the  government 
J.    v.   Baraaby    (C.    C.    1892)    51 

20. 

"assault"  is  an  unlawful  attempt, 
led  with  a  present  ability,  to  c«m- 
l  violent  injury  upon  the  person  of 
her.    Id. 

e  of  tbe  elements  of  crime  de- 
iced  by  this  section  Is  that  the  as- 
;  must  take  place  on  board  a  ves- 
lelonging  in  whole  or  in  part  to 
United  States  or  a  citizen  thereof. 
).  v.  Lewis  (D.  C.  1SSS)  86  Fed. 
450. 
saalt  with  a  dangerous  weapon.— 

mere  pointing  of  an  unloaded  pis- 
it  another  does  not  constitute  the 
e  of  assault  with  a  dangerous 
ton.     Price   v.    U.    S.    (1907)    156 

950,  85  C.  C.  A.  247.  15  L.  R.  A. 
B.)  1272,  13  Ann.  Cas.  483. 
ie  who,  within  shooting  distance  of 
ber,  points  at  him  a  pistol  nppar- 
'  loaded,  and  believed  to  be  loaded 
he  person  at  whom  it  la  pointed, 
nits  a  criminal  assault,  although 
pistol  ia  not  in  fact  loaded.  Id. 
iere  is  no  punishment  provided  for 
issault  with  a  dangerous  weapon, 
mitted  within  the  exclusive  juris- 
on  of  the  United  States,  if  corn- 
ed on  land,  even  if  it  should  in- 
e  an  attempt  to  commit  murder. 
L  v.  Williams  (C.  C.  1880)  2  Fed. 

here  the  master  assaults  a  seaman, 
seaman  may  endeavor  to  escape, 
if  pursued  by  the  master  and  the 
nit  is  repeated,  the  seaman  may 
it  in  such  manner  as  to  protect 
telf  from  Injury,  and  if  the  assault 
lade  with  a  deadly  weapon,  or  oth- 
ise  dangerously,  and  the  facts  are 
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such  as  to  justify  the  belief  that  he  is 
in  serious  bodily  danger,  the  seaman  la 
authorized  to  use  equivalent  and  neces- 
sary force  in  his  own  protection.  U.  S. 
v.  Beyer  (C.  C.  1887)  31  Fed.  35. 

Where  a  mate  in  command  of  a  ves- 
sel lying  at  anchor  after  working  hours 
ordered  a  seaman  to  wash  his  (the 
mate's)  clothes,  and  the  seaman  de- 
clined in  respectful  terms,  an  assault 
upon  the  seaman  was  wholly  unjustifi- 
able.    Id. 

The  master  is  justified  in  using  a 
deadly  weapon  to  reduce  a  seaman  to 
obedience  only  In  eases  of  apparent  ne- 
cessity, such  as  the  situation  of  the 
ship  and  the  manifestation  of  a  hostile 
disposition  on  the  part  of  the  crew. 
U.  S.  v.  Colby  (D.  C.  1845)  Fed.  Cas, 
No.  14,830. 

If  a  person  injure  another  while 
using  a  dangerous  weapon  in  a  reckless 
manner,  having  reasonable  cause  to  be- 
lieve that  he  may  injure  some  one,  he 
is  as  guilty  of  a  criminal  intent  as  if 
he  bad  a  special  intent  to  injure  the 
person  hurt  U.  S.  v.  McClare  (D.  C. 
1854)  Fed.  Cas.  No.  15,659. 

Malice  is  not  an  ingredient  of  the  of- 
fense of  an  assault  with  a  dangerous 
weapon,  under  tbe  federal  statute.  U. 
S.  v.  Lunt  (D.  C.  1865)  Fed.  Cas.  No. 
15,643. 

A  master  la  justified  in  using  a  deadly 
weapon,  though  the  necessity  be  ap- 
parent only.    Id. 

See  U.  S.  v.  Hunt  (C.  C.  1841)  Fed. 
Cas.  No.  15,423. 

Assault  with  intent  to  kill.— See,  also, 
notea  under  |  10462,  post 

A  mere  intention  to  give  pain,  or  to 
torture  the  person  assaulted,  will  not 
support  an  indictment  against  the  mas- 
tor  for  an  assault  on  the  mate  with  in- 
tent to  kill.  U.  8.  v.  Riddle  (C.  C. 
1827)  Fed.  Cas.  No.  16,162. 

An  Indictment  will  not  lie- under  the 
penitentiary  act  for  an  assault  with  in- 
tent to  hill.  There  must  be  a  battery 
also.  U.  S.  v.  Turley  (C.  C.  1833)  Fed. 
Cas.  No.  16,546. 

There  is  no  punishment  provided  for 
an  assault  with  a  dangerous  weapon, 
committed  within  the  exclusive  juris- 
diction of  tbe  United  States,  if  com- 
mitted on  land,  even  if  it  should  involve 
an  attempt  to  commit  murder.  U.  8. 
v.  Williams  (C.  C.  1880)  2  Fed.  61. 

The  only  provision  in  the  statutes  of 
the  United  States  for  punishing  an  at- 
tempt to  commit  murder  or  manslaugh- 
ter on  land,  ia  found  in  R.  8.  i  5342, 
post,  i  10450,  which  is  confined  to  cases 
where  the  means  used  do  not  consti- 
tute "the  offense  of  assault  with  a 
dangerous  weapon."    Id. 

Attempt  to  con  ml  t  rape.— An  at- 
tempt by  a  seaman  to  commit  rape  up- 
on a  female  passenger  in  a  foreign  port, 
and  her  refusal  to  remain  on  board 
unless  he  ia  discharged,  justify  his  im- 
(12895) 
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mediate  din  mi  sua!.  Nleto  v.  Clark  (D. 
G.  1858)  Fed.  Gas.  No.  10.361. 

Indictment.— An  indictment  for  con 
fining  tbe  captain,  for  an  assault  in  a 
foreign  port  on  a  vessel  belonging  to 
a  citken  of  the  United  States,  need  not 
negative  the  fact  that  defendant  waa 
tried  and  convicted  or  acquitted  by  tbe 
foreign  tribunal.  U.  8.  v.  Stevens  (O. 
G.  1825)  Fed.  Cas.  No.  16,394. 

An  assault  with  a  dangerous  weapon 
under  Act  March  8,  1825,  |  22,  is  a 
miidemeauor;  and  the  indictment  need 
not  charge  that  it  was  committed  felo- 
niously, or  with  intent  to  perpetrate  a 
felony.  D.  8.  v.  Gallagher  (C  C.  1832) 
Fed.  Cai.  No.  15,185. 

An  Indictment  charging  an  assault 
may  be  good,  although  not  setting  forth 
the  name  of  the  person  assaulted,  if 
it  avers  that  the  name  waa  unknown  to 
the  grand  jury.  U.  8.  ».  Davis  (C.  C. 
1833)   Fed.  Cas.  No.  14,924. 

In  an  indictment  for  assault  and  bat- 
ter; with  intent  to  kill,  it  Is  not  neces- 
tary  to  state  the  manner  and  extent 
of  the  assault  and  battery,  nor  the 
particular  weapon  used,  nor  to  charge 
the  assault  to  be  felonious  or  malicious, 
or  with  malice  prepense,  nor  to  show 
that,  if  death  had  ensued.  It  would  have 
been  murder.  U.  S.  v.  Herbert  (C. 
C.  1836)  Fed.  Cas.  No.  15,354. 

In  an  Indictment  for  committing  an 
offense  on  shipboard  under  Act  1825, 
c.  276.  ft  22.  25,  the  particular  owner- 
ship of  the  vessel  is  immaterial,  and  a 
misnomer  of  the  owner  is  of  no  conse- 
quence. U.  8.  v.  Howard  (C.  C.  1837) 
Fed.  Cas,   No.   15,403. 

An  indictment  for  assault  and  bat- 
tery with  intent  to  kill  need  not  show 
that  the  crime  would  have  been  murder 
if  death  had  ensued.  U.  S.  v.  Tbarp 
(O.  C.  1838)  Fed.  Caa.  No.  16.458. 

In  an  indictment  for  an  assault,  with 
a  dangerous  weapon  on  board  a  ves- 
sel, under  E.  8.  f  5346  (embodied  here- 
in), alleging  the  place  as  the  harbor  of 
Gu  an  tana  mo.  in  the  island  of  Cuba, 
does  not  dispense  with  the  allegation 
that  the  place  was  out  of  the  jurisdic- 
tion of  a  state  of  the  United  States. 
U.  a  v.  Anderson  (C.  C.  1H79)  Fed. 
Cas.  No.  14.448. 

An  indictment  purporting  to  be 
founded  on  R.  8.  |  5346  {embodied 
herein),  charging  the  commission  of  an 
assault  with  a  dangerous  weapon  on 
board  a  vessel  belonging  In  whole  or 
In  part  to  a  citizen  of  tbe  United  States, 
alleged  the  assault  to  have  taken  place 
"in  the  harbor  of  Guantanarao;  in  the 
Island  of  Cuba,"  but  did  not  allege  that 
that  place  was  out  of  the  jurisdiction 
of  any  state  of  the  United  States. 
Held,  that  the  indictment  was  bad  for 
that  reason.     Id. 

An  indictment  for  an  attempt  to 
commit  murder  is  insufficient  where  tt 
merely  charged  that  defendant  made  an 
assault   with   a  knife   upon  a  person 
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named,  with  intent  to  kill,  wil 
feloniously,  and  of  bis  malice  t 
thought,  without  disclosing  the 
acter  of  tbe  knife.  U.  8.  v.  Ba 
(C.  C.  1892)  51  Fed.  20. 

An  indictment  for  an  attempt  to 
mit  murder  is  insufficient  whe 
merely  charges  that  defendant  ml 
assault  with  a  knife  upon  a  e 
named,  with  intent  him  to  kill,  wil 
feloniously,  and  of  his  malice  : 
thought,  without  averring  the 
struck  him  with  it  or  inflicter 
wound  having  a  tendency  to  pr 
death.     Id. 

Under  R.  a  !  5391,  post,  f  1 
and  the  Kentucky  statute,  in  for 
April  5,  1866,  1873,  and  1878,  de 
the  offense  of  cutting,  stabbing, 
an  indictment  for  the  offense  of  c- 
and  stabbing  with  intent  to  kill, 
mitti-d  at  a  place  within  the  exc 
jurisdiction  of  the  United  8tatee 
uated  within  the  state  of  Kenl 
which  avers  that  the  accused  did 
fully  and  unlawfully,  in  sudden 
and  passion,  and  not  in  self-del 
cut,  stab,  and  wound  a  certain  p> 
without    killing    him.    Is    sufficient 

S.  v.  Tucker   (D.  O.  1003)  122 

bvldencs.— On  the  trial  of  a  di 
ant  for  assault  with  a  dang 
weapon,  where  it  waa  ahown  th 
went  upon  a  mining  claim  in  the  I 
able  possession  of  a  lessee,  and,  o 
lng  ordered  off,  threatened  such  1 
with  a  revolver,  evidence  off  en 
show  that  a  third  person  owned  i 
terest  in  the  claim,  and  that  such 
ersbip  had  been  r cognized  by 
lessee,  who  had  acknowledged  the 
of  such  person  to  have  a  reprel 
tive  on  the  claim,  was  properly  ei 
ed  as  having  no  tendency  in  any 
to  justify  tbe  assault  or  to  establ 
defense,  especially  where  defe 
made  no  claim  to  represent  such 
son.  who  already  had  a  represent 
on  the  claim  with  the  lessee's  coi 
Johnston  v.  U.  S.  (1907)  154  Fed 
83  C.  C.  A.  299. 

On  the  trial  of  a  defendant,  C 
ed  with  assaulting  a  person  with 
volver  while  attempting  b;  fore 
eject  such  person  and  others  fr 
mining  claim  of  which  they  we 
possession,  evidence  offered  by  de 
ant  to  enow  that  he  was  the  own 
the  claim  was  not  pertinent  to  tl 
sue,  since  such  fact,  if  shown,  w 
justification  for  the  assault.  II 
v.  U.  8.  (1909)  168  Fed.  536.  93 
A.  616,  22  L.  R.  A.  (N.  S.)  728. 

Instructions  and  questions  for  ji 
On  the  trial  of  a  defendant  for  a 
sault  with  a  dangerous  weapon,  \ 
he  admitted  striking  tbe  per  km 
saulted  with  a  revolver,  the  only 
tion  for  the  jury  was  whether  de 
ant  was  guilty  of  tbe  offense  chi 
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guilty,  and  it  W  not  error  to 
to  charge  that  he  might  be  con- 
of  assault  and  battery,  or  simple 
t  Hickey  v.  U.  &  (1909)  168 
36,  93  C.  C.  A.  616,  22  L.  R.  A. 
)  728. 

prosecution  for  assault  and  bat- 
esulting  from  a  dispute  over  the 
ihip  of  certain  gold  dust  or  royal- 
be  court  properly  charged  that  it 
nmaterial  whether  defendant  had 
ed  an  interest  in  the  gold  extract- 
in  the  mine,  or  whether  he  had  a 
to  be  on  the  premises  to  collect 
its,  or  to  make  a  clean-up. 
v.  V.  3.  (1911)  190  Fed.  538,  111 
A.  370. 

■ther  an  assault  was  with  a  dan- 
t  weapon  or  not  may  depend  upon 
r  of  fact,  aa  upon  the  manner  of 
jsault;  and  the  court  cannot  de- 
as  a  matter  or  law,  that  an  aa- 
if  committed  with  a  belaying  pin. 
ith  a  dangerous  weapon.  U.  S.  t. 
(C.  C.  1855)   Fed.  Cas.  No.  16,- 

1  liability.-  -A  receipt  acknowledg- 
atisfaction  of  ail  claims  for  as- 
and  battery  is  not  binding  unless 
i  to  have  been  the  result  of  a  fair 
-omise,  on  compensation  given. 
•a  v.  Gordon  (C.  G.  1823).  Fed. 
No.  6,047;  Heard  v.  Rogers  (D. 
04)  Fed,  Cas.  No.  6,208;  Hanson 
>wle  (D.  C.  1871)  Fed.  Cas.  No. 

eeeipt  for  all  "demands  and  dues" 
at  a  vessel,  her  master  and  offi- 
is  not,  upon  its  face,  a  receipt  for 
It  and  battery.  Mitchell  v.  Pratt 
C.  1841)  Fed.  Cas.  No.  9,668; 
e  v.  Allen  (D.  C.  1855)  Fed.  Cas. 
10,855;  Hanson  v.  Fowle  (D.  C. 
)  Fed.  Cas.  No.  6,042. 
fixing  the  amount  of  damages  In  a 
of  assault  and  battery,  the  court 
consider  the  situation  of  the  par- 

and  the  various  aggravating  and 
■ating  circumstances  of  the  case. 
Iter  v.  York  (C.  C.  1841)  Fed.  Cas, 
12,446;  Whitney  v.  Esger  (D.  C. 
)  Fed.  Caa.  No.  17,584. 
adly  weapons  should  only  be  used 
i  a  mutiny  exists  or  is  threatened. 
?r  v.  Colby  (C.  C.  1846)  Fed.  Cas. 
S,149;  Jarvis  v.  The  Claiborne  (D. 
808)  Fed.  Caa.  No.  7,225. 
ider  the  maritime  law  of  tie  Unlt- 
tates  a  suit  may  be  maintained  by 
aman  against  the  ship  to  recover 
iges  for  the  neglect  of  the  master 
imish  him  proper  care  and  medical 
adance  after  he  was  injured  by  be- 
issaulted  by  the  master.  The  Mat- 
orn  (1904)  128  Fed.  833,  63  C.  a 
31. 

belant,  who  was  a  seaman,  became 
dented  while  on  shore  leave,  and  on 
return  to  the  ship  was  violent  and 

ab usive  toward  the  captain,  refua- 
to  go  forward  when  ordered,  and 
■ted  when  the  captain  and  mate  nn- 
ook  to  lead  him.  The  captain  then 
10U.S.Cokp.'16— 807 
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procured  a  pair  of  handcuffs,  but,  when 
he  attempted  to  pot  tbem  on,  libelant 
struck  him  in  the  face  two  or  threa 
times,  and  he  then  struck  libelant  on 
the  head  with  the  handcuffs,  inflicting 
slight  injuries.  Held,  that  the  captain's 
assault  was  justified,  as  repelling  an 
attack  in  defease  of  his  own  person, 
and  did  not  entitle  libelant  to  recover 
from  the  ship  for  breach  of  contract. 
The  David  Evans  (1911)  187  Fed.  776, 
109  C.  C.  A.  623. 

Where  a  master,  being  present,  does 
not  interfere  to  prevent  an  assault  on 
a  seaman,  by  hia  officers,  he  is.  jointly 
liable  for  the  tort.  Thomas  v.  Lane 
(C.  C.  1813)  Fed.  Caa.  No.  13,902. 

A  receipt  given  on  payment  of  wages, 
stating  that  it  is  in  full  for  all  demands 
for  assault,  battery,  etc,  will  not  bar 
a  suit  for  damages.    Id. 

In  an  action  for  an  assault  and  bat- 
tery committed  by  a  master  on  a  sea- 
man where  the  defense  of  justification 
is  Bet  up  the  burden  of  proof  is  on  re- 
spondent. Treadwell  v.  Joseph  (C.  C. 
1833)   Fed.  Cas.  No.  14,157. 

Where  a  seaman  is  attacked  by  the 
master  or  mate  without  provocation 
or  disobedience,  he  may  defend  himself; 
and  a  seaman,  on  receiving  such  a  blow 
for  such  an  offense,  is  not  justified  in 
brandishing  a  knife  or  an  ax,  nor  in  us- 
ing them  to  prevent  his  arrest;  and  the 
master  is  justified  in  using  a  deadly 
weapon  to  cause  bis  submission.  Fuller 
v.  Colby  (C.  C.  1846)  Fed.  Cas.  No.  6,- 
149. 

Actions  for  aggravated  assaults  upon 
seamen  are  in  personam  only.     Id. 

It  is  the  duty  of  the  master  to  inter- 
pose and  quell  an  affray  between  the 
mate  and  the  crew.  Jordan  v.  Williams 
(C.  C.  1851)  Fed.  Caa.  No.  7,528. 

In  a  suit  by  a  seaman  against  the 
owner  of  a  vessel,  for  an  assault  com- 
mitted by  the  master,  to  make  the  own- 
er liable,  it  must  be  shown  that  the 
maBter  was  acting  within  the  scope  of 
hia  duty,  and  in  the  exercise  of  his  con- 
trol over  plaintiff.  Spencer  v.  Kelley 
(C.  C.  1887)  32  Fed.  838. 

Where,  after  the  voyage  is  ended,  the 
master  again  takes  an  offending  seaman 
on  board,  be  cannot  justify  an  assault 
and  imprisonment  without  any  new  of- 
fense. Roberts  v.  Dallas  (D.  C.  1807) 
Fed.  Cas.  No.  11,81)8. 

To  entitle  a  seaman  to  damages  for 
an  assault  by  the  master,  be  must  show 
that  the  punishment  was  excessive.  El- 
well  v.  Martin  (D.  C.  1824)  Fed.  Cas. 
No.  4,425;  Carleton  v.  Davis  (D.  C. 
1844)   Fed.  Cas.  No.  2,408. 

Proof  that  the  master  and  mate  sep- 
arately assaulted  and  illtreated  a  sea- 
man will  not  support  an  allegation  of 
a  combination  between  them  to  illtreat 
and  oppress  him,  without  some  pre- 
sumptive evidence  of  concert  between 
them.  Jenks  v.  Lewis  (D.  C.  1824) 
Fed.  Cas.  No.  7,280. 

An  assault  with  a  dangerous  weapon 
cannot  be  justified  by  showing  that  the 
weapon   was   casually  in  the   handa  of 
(12897) 
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tlie  master,  and  waa  used  by  him  in  a 

moment  of  excitement,  under  cireum- 
slbnces  justifying  punishment  of  the 
seamen.  Saunders  v.  Buckup  (D.  C. 
1831)   Fed.  Cas.  No.  12,373. 

The  conduct  of  both  parties  will  be 
considered  in  estimating  tbe  amount  of 
damages   for   assault  and  battery.     Id. 

The  court  will  consider  the  fact,  in  es- 
timating damages  for  an  ansuult  and 
battery  by  tbe  master,  that  the  mate, 
in  no  way  connected  therewith,  was 
wade  a  party  to  the  libel,  to  render  him 
incompetent  as  a  witness.     Id. 

A  mate  cannot  justify  an  assault  and 
battery  by  the  orders  of  tb=  master, 
not  knowing  them  to  be  illegal.  Sher- 
idan v.  Furbur  (D.  C.  1834)  Fed.  Can. 
No.   12.701. 

A  seaman  la,  in  general,  entitled  to 
recover  damages  for  an  assault  and  bat- 
tery from  the  officer  of  a  ahip  where 
personal  violence  is  inflicted,  not  ex- 
cessive ly,  but  wantonly  and  without 
provocation  or  cause;  where  there  waa 
provocation  or  cause,  but  the  punish- 
ment was  cruel  or  excessive;  or  when 
the  punishment  is  inflicted  with  a  dead- 
ly, or  dangerous  weupon.  Forbes  t. 
Parsons  <D.  C.  18311)  Fed.  Caa.  No. 
4,928. 

Tbe  law  which  governs  tbe  deport- 
ment of  men  to  each  other  on  shore 
cannot  he  applied  to  tbeir  habits  and 
intercourse  on  board  of  a  ship.  That 
which  would  be  an  assault,  or  an  as- 
sault and  hiittery,  in  a  drawing  room, 
or  in  the  streets  of  a  city,  and  puniah- 
■bla  by  indictment  or  a  civil  suit,  can- 
ing the  l 


i  of  a 


Id. 


A  blow  with  a  dirty  fryiug-pan,  or 
wiping  a  dirty  knife  on  the  face  of  the 
person  whose  duty  it  was  to  keep  those 
articles  clean,  held  not  an  aggravated 
or  cruel  assault.     Id. 

Case  of  a  libel  by  a  seaman  on  board 
of  a  whaling  ship  against  the  captain 
for  an  assault,  in  causing  him  to  be 
seized  up  and  flogged.  The  court  re- 
fused, under  the  circumstances  of  the 
case,  to  make  a  decree  of  damages  in 
favor  of  the  libelant.  Bennett  v.  Sher- 
man (D.  C.  1840)  Fed.  Cas.  No.  1,324. 

A  libel  for  assault  and  battery  must 
be  made  out  by  clear,  credible,  and  con- 
sistent proof.  Benton  v.  Whitney  (D. 
C.  1841)  Fed.  Cas.  No.  1,335. 

The  weapon  used  for  punishing  is  en- 
titled to  consideration  and  weight.     Id. 

A  saucy  retort  of  the  second  mate 
held  no  justification  for  the  master's  vio- 
lently assaulting  and  inflicting  an  in- 
jury upon  him.  Morris  v.  Cornell  (D. 
C.  1843)   Fed.  Cas.  No.  9,829. 

Habitual  carelessness,  disobedience, 
or  negligence  of  the  seaman  may  be 
shown  in  justification  or  in  mitigation 
of  damagea  in  a  libel  against  the  mas- 
ter for  assault;  but  such  conduct  must 
be  pleaded.  Pettingill  v.  Dinsmore  (D. 
C.  1843)  Fed.  Cas.  No.  11,045. 

The  master  may  use  a  deadly  weapon, 
when  necessary  in  order  to  suppress  a 


mutiny.  Roberts  i.  Eldridge 
1843)   Fed.  Cas.  No.  11,901. 

Knocking  a  man  down  with  t 
ing  pin  is  an  illegal  mode  of 
ment.  Shore?  T,  Rennell  (D.  C 
Fed.  Cas.  No.  12.800. 

When  one  of  tbe  crew  of  a 
resists  a  person  in  authority  o 
while  in  the  discharge  of  his  d 
latter  may  lawfully  use  sufficiei 

graat  v.  Lampman  (D.  C.  18& 
Cas.  No.  10.919. 

The  master  is  not  justified  in 
ing  a  seaman  at  the  wheel,  1 
flagrant  his  demeanor  may  be. 
ener  v.  Minot  tD.  C.  1S70)  Ft 
No.  17.033. 

Master  liable  for  failure  to 
seamen  from  violence  of  officer 
derson  v.  Itoss  (D.  C.  1871)  Fi 
No.  361. 

The  master  is  liable  for  an  u 
able  assault  by  one  of  his  office: 
one  of  tbe  crew,  when  done  by  1 
nivauce,  consent,  or  authority, 
son  v.  Fowle  (D.  C.  1871)  Fe 
No.  6,042. 

Such  consent  and  authority 
presumed  when  it  appears  t 
knew  of  tbe  trespass,  or  bud  re 
know  it,  and  did  not  interfere 
Tent  it     Id. 

A  master  sued  for  an  assat 
denying  the  same  in  his  ansm 
not,  on  proof  of  the  assault,  re 
a  Justification.  The  George  K 
(D.  C.  1879)  Fed.  Cas.  No.  5,; 

In  an  action  in  rem  a  seaman 
join  a  claim  for  wages  with  < 
an  assault  and  battery  by  an  ol 
the  vessel.  The  Guiding  Star 
1880)   1  Fed.  347.  348. 

Where  a  seaman  leaves  a  vet 
cause  of  an  assault  and  battel 
mitted  by  the  mate,  the  vessel 
liable  to  such  seaman  for  wages 
medical  services,  and  railroad  fa 
er  invitation  by  the  master,  i 
faith,  to  return  to  tbe  vessel, 
offer  to  stand  between  him  anc 
McKinnon  v.  The  Heed  Case 
18S9)  30  Fed.  624. 

Libelant,  while  cook  on  a  st 
during  an  altercation  was  assai: 
tbe  captain,  and,  on  freeing  ! 
seized  an  ax,  with  which  he  mi 
wound  on  tbe  captain's  hand. 
seized  and  placed  in  irons  by  t 
tain's  order,  and  thrown  down  i 
where  be  was  chained  and  kept 
oner  for  about  10  daya,  and  t 
leased  and  discharged.  He  waa 
with  unnecessary  roughness,  b; 
one  of  his  ribs  was  broken,  anc 
reived  other  injuries,  none  Of 
were  given  any  attention  or  ca 
ing  his  imprisonment,  and  fron 
he  was  disabled  and  suffered  fi 
time  thereafter.  Held,  in  a 
rem  to  recover  wages  and  d 
that  while,  under  admiralty  rub 
could  not  recover  for  the  assa 
battery,  he  waa  entitled  to  hi* 
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damage*  for  the  failure  to  give  him 
ler  care  after  injury,  but,  in  view 
is  being  alao  in  fault,  such  damages 
Id  be  limited  to  $200.  The  Fred 
lander  (D.  C.  1899)  95  Fed.  829. 
amen  on  a  British  vessel,  by  mak- 
no  complaint  of  assaults  on  them 
their  officers,  and  failing  to  an- 
ice  a  severance  of  their  contracts 
hire  at  the  first  port  thereafter 
hod,  at  which  there  is  a  British 
ml,— .making  such  announcement 
after  the  vessel  had  been  some 
:  at  the  next  port,— are  deemed  to 
>  condoned  the  wrongful  acts,  so 
as  the;  affect  continuance  of  such 
racts.  The  Ken  tt  gem  (D.  C.  1900) 
•"ed.  443. 

ridence  considered,  and  held  insiiffi- 
t  to  sustain  a  libel  filed  against  the 
ler  of  a  steamer  by  the  steward  to 
ver  damages  for  personal  injuries 
red  to  have  resulted  from  an  un- 
'oked  assault  made  upon  him  by  the 
ter.  Dorrell  v.  Schwerman  (D.  C. 
1)  111  Fed.  209. 

ship  is  not  liable  to  a  seaman  in 
ages  because  of  personal  injuries 
sined    through    the   failure    of    the 


master  to  maintain  proper  discipline 
and  to  protect  the  libelant  from  abuse 
at  the  hands  of  subordinate  officers. 
The  Astral  (D.  C.  1905)  134  Fed.  1017. 

Assaults  made  by  a  master  upon  sea- 
men or  their  confinement  by  him  in 
unnecessarily  cruel  position  are  viola- 
tions of  their  personal  rights  for  which 
both  the  master  and  vessel  are  liable 
in  damages.  Belyea  v.  Cook  (D.  C. 
1908)  162  Fed.  180. 

The  master  of  a  vessel  will  be  liable 
for  trespass  for  assault  and  battery 
if  he  is  guilty  of  unnecessary  severity 
In  the  punishment  of  seamen.  Samp- 
son v.  Smith  (1819)  15  Mass.  305. 

A  master  of  a  vessel,  who  unneces- 
sarily chastises  and  abuses  s  seaman, 
and  refuses  to  rebuke  the  mate  for 
like  maltreatment,  may  be  arrested  in 
an  action  for  assault  and  battery. 
Wedman  v.  Kendall  (Pa.  1884)  14 
Wkly.  Notes  Cas.  157. 

Cited  without  definite  application, 
The  North  Star  (1894)  62  Fed.  71,  75, 
10  C.  C.  A.  262;  Rundell  v.  La  Corn- 
pa  gnie  Gene  rale  Trausatlantique  (D, 
C.  1899)  94  Fed.  366,  367. 


0450.  (Crim.  Code,  §  277.)     Other  attempts  st  murder,  etc. 
Vhoever  shall  attempt  to  commit  murder  or  manslaughter,  ex- 
t  as  provided  in  the  preceding  section,  shall  be  fined  not  more 
n  one  thousand  dollars  and  imprisoned  not  more  than  three  years. 

R.  S.  !  5342.    Act  March  4,  1909,  c.  321,  5  277,  35  Stat.  1143. 
led     without     definite     application,       1030;    U.   S.  v.  Bedgood  (D.   C.  1891) 
parte  Kan-gl-ahun-ea  (1883)  3  Sup.      49  Fed.  54,  67;    D.  8.  v.  Nelson  (D.  G. 
396,  403,  109  U.  8.  656,  27  L  Ed.      1912)  199  Fed.  464. 

0451.  (Crim.  Code,  §  278.)     Rape. 

Vhoever  shall  commit  the  crime  of  rape  shall  suffer  death, 
R.  S.  i  5345.    Act  March  4,  1909,  c.  321,  }  278,  35  Stat  1143. 
See  notes  to  Grim.  Code,  |  275,  ante,  f  10448. 

Decisions 
the  Indian  country."  Held  that,  as  the 
punishment  of  rape  is  not  specified  in 
tbe  title  mentioned,  a  rape  committed 
in  "the  Indian  country"  is  punishable 
under  section  5345.  U.  S.  T.  ParteUo 
(C.  C.  1891)  48  Fed.  670. 


Motes  of 
lease  In  general.— R.  S.  |  5339,  and 

iou  5345,  post,  i  10451,  construed 
ther,  make  the  crime  of  rape  corn- 
ed in  a  place  within  the  exclusive 
"diction  of  the  United  States  an  of- 
e  against  its  lsws.  U.  S.  v.  Par- 
i  (C.  C.  1891)  48  Fed.  670,  672. 
ip«  committed  in  Indian  country.— 
S.  5  5345  (embodied  herein),  pro- 
s  for  the  punishment  of  rape  corn- 
ed in  any  of  the  places  mentioned 
ection  5339,  and  tbe  latter  section 
ifies,  among  others,  "any  fort 
1  '  or  district  of  country  under 
exclusive  jurisdiction  of  the  United 
es.  R.  S.  t  2145,  ante,  |  4148,  de- 
es that,  "except  as  to  crimes,  the 
tshment  of  which  is  expressly  pro-' 
i  for  in  this  title,  tbe  general  laws 
he  United  States  aa  to  the  punish- 
t  of  crimes  committed  within  the 
and  exclusive  jurisdiction  of  the 
ted  States    •    •    •    shall  extend  to 


Crimes  by  Indians.— R.  S.  !  5315, 
post,  {  10451,  is  one  of  tbe  general 
laws  of  the  United  States  in  relation  to 
crimes  committed  in  places  within  their 
exclusive  jurisdiction,  from  which  by 
virtue  of  R.  S.  H  2145,  2146,  ante,  fg 
4148,  4149,  crimes  committed  in  tbe 
Indian  country  by  one  Indian  against 
another  were  excluded.  U.  S.  v.  Ward 
(C.  C.  1890)  42  Fed.  320,  321. 

Cited  without  definite  application, 
Ex  parte  Kan-gi-abun-ca  (1883)  3  Sup. 
Ct.  396,  403,  106  U.  S.  656,  27  L.  Ed. 
1030;  Johnson  v.  U.  S.  (1912)  32  Sup. 
Ct  748,  750,  225  U.  S.  405,  56  L. 
Ed.  1142. 


0452.  (Crim.  Code,  §  279.)     Having  carnal  knowledge  of  female 
under  sixteen. 
Vhoever  shall  carnally  and  unlawfully  know  any  female  under 
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the  age  of  sixteen  years,  or  shall  be  accessory  to  such  cam 
unlawful  knowledge  before  the  fact,  shall,  for  a  first  offense, 
prisoned  not  more  than  fifteen  years,  and  for  a  subsequent  offe 
imprisoned  not  more  than  thirty  years. 

Act  Feb.  9,  1SS9,  c.  120,  25  Stat.  658.    Act  March  4,  1909,  e.  821,  | 
Stat  1143. 

Kotos  of  DecUioB. 


§  10453.  (Crim.  Code,  §  280.)     Seduction  of  female  passenj 
vessel ;  punishment  for. 

Every  master,  officer,  seaman,  or  other  person  employ 
board  of  any  American  vessel  who,  during  the  voyage,  under 
ise  of  marriage,  or  by  threats,  or  the  exercise  of  authority, 
licitation,  or  the  making  of  gifts  or  presents,  seduces  and  has 
connection  with  any  female  passenger,  shall  be  fined  not  mor 
one  thousand  dollars,  or  imprisoned  not  more  than  one  year,  or 
but  subsequent  intermarriage  of  the  parties  may  be  pleaded  in 
conviction. 

B.  S.  J  0349.    Act  March  4,  1909,  c  321,  I  280,  86  Stat  114a 
§  10454.  (Crim.  Code,  §  281.)     Disposal  of  fine;  evidence  rec 

When  a  person  is  convicted  of  a  violation  of  the  sectio 
preceding,  the  court  may,  in  its  discretion,  direct  that  the  a 
of  the  fine,  when  paid,  be  paid  for  the  use  of  the  female  seduc 
her  child,  if  she  have  any;  but  no  conviction  shall  be  had  < 
testimony  of  the  female  seduced,  without  other  evidence,  nor 
the  indictment  is  found  within  one  year  after  the  arrival  of  the 
on  which  the  offense  was  committed  at  the  port  of  its  destinatio 
R.  S.  ||  6350,  6351.    Act  March  4,  1909,  c.  321,  |  2S1,  35  Stat  1144. 

§  10455.  (Crim,  Code,  §  282.)    Loss  of  life  by  misconduct  t 

cers,  etc.,  of  vessels;   punishment  for;   liability  of  corpc 

officer. 

Every   captain,   engineer,  pilot,  or  other  person   employ 

any  steamboat  or  vessel,  by  whose  misconduct,  negligence, 

attention  to  his  duties  on  such  vessel  the  life  of  any  person  is  d< 

ed,   and  every  owner,   charterer,   inspector,   or   other   public  > 

through  whose   fraud,  neglect,  connivance,  misconduct,  or  vk 

of  law  the  life  of  any  person  is  destroyed,  shall  be  fined  not 

than  ten  thousand  dollars,  or  imprisoned  not  more  than  ten  ye; 

both:    Provided,  That  when  the  owner  or  charterer  of  any  stea 

or  vessel  shall  be  a  corporation,  any  executive  officer  of  such  ■ 

ration,  for  the  time  being  actually  charged  with  the  control  and 

agement  of  the  operation,  equipment,  or  navigation  of  such  '. 

boat  or  vessel,  who  has  knowingly  and  willfully  caused  or  allowei 

fraud,  neglect,  connivance,  misconduct,  or  violation  of  law,  by 

the  life  of  any  person  is  destroyed,  shall  be  fined  not  more  th; 

thousand  dollars,  or  imprisoned  not  more  than  ten  years,  or  botl 

R.  S.  |  5344,  an  amended,  Act  March  3,  1905,  c  1454,  SB,  33  Stat  IK 

March  4,  1909,  c.  321,  |  282,  35  Stat.  1144. 

1.    Original    la*    ai    . 


.  Intent  and  malice. 

.  Person  employed  on 

.  Meaning  ol  word  "t. 

.  Offing  by  pilot. 

.  OUtJise  by  corporatli 

.  Inevitable  accident. 
Neglect  to  equip  tu 


Motei  of  Decialona 

o    regulat. 

11. 

Failure  to  take  proper  precantli 

sea  in  gen- 

12. 

Forcing  debilitated  or  exhaust 
man  to  go  aloft 

IS. 

Failure  to  rescue  passenger  or 
tailing  overboard. 

14. 

Negligence   or   Ignorance  caujl 

15. 

Failure  of  government  lnaps 
tbelr  duty  ae  defense. 

IB. 

Jurisdiction  ol  ataup  court 

ii  III*  pr«- 

Indictment 

18. 

Evidence. 
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Original  law  a*  enacted  to  ragu- 
amiaerca.— R.  8.  |  6344  (embodied 
q),  was  enacted  by  congress  in  the 
iae  of  ite  power  to  regulate  com- 
a,  which  includes  the  power  to 
ate  navigation  an  connected  with 
lerce,  and  it  is  not  in  pari  ma- 
with  lie  preceding  section  un- 
ite title  of  "Crimea  Arising  with- 
e  Territorial  and  Maritime  Juris- 
n  of  the  Doited  States."  U.  S. 
oltzhauer  (C.  C.  1880)  40  Ted. 
3. 

Nature  and  elements  of  offenses  In 
ml. — Loss  of  life  is  not  the  necea- 
result  of  a  collision  where  the  per- 
indiscreetly  took  to  flouts  or  rafts 
id  of   remaining   upon   the   upper 

of  the  sinking  steamer,  aa  corn- 
ed, where  it  appears  that  the; 
I  have  been  safe;  otherwise  where 
ch  case  they  acted  with  ordinary 
nee  and  discretion  under  the  cir- 
tancea.  D.  S.  v.  Warner  (C.  C. 
i  Fed.  Cas.  No.  16,643. 
:  captain  is  responsible  where  he 
I  at  once,  after  a  collision,  to  aa- 
in  the  extent  of  the  Injuries,  and 
a  his  Teasel  ashore  if  he  finds  she 
to  down.     Id. 

ere  the  captain  haa  employed 
ul  and  faithful  subordinate  offi- 
and  employes,  he  cannot  be  held 
'  where  the  destruction  of  the  Uvea 
■rsons  on  board  is  directly  caused 
leir  misconduct,  negligence,  or  in- 
tion.  D,  S.  t.  Collyer  (C.  C.  1855) 
Cas.  No.  14,838. 
S.  i  5344  (embodied  herein),  pro- 

that  "every  captain,  engineer,  pi- 
>r  other  person  employed  on  any 
oboat  or  vessel,  by  whose  miscon- 

negligence,  or  inattention  to  his 
s  the  life  of  any  person  is  de- 
ed, *  •  *  shall  be  deemed 
T  of  manslaughter."  Held  that, 
r  this  section,  destruction  of  life  is 
issence  of  the  offense.  In  re  Doig 
3.  1880)  4  Fed.  193. 

Intent  and  malice.— The  easence  of 
crime  under  Act  July  7,  1838,  J 
■oDKiste  in  the  fact  of  there  being 
conduct,  negligence,  or  inattention" 
ich  degree  and  of  such  a  character 
o  have  produced  the  result  set 
i  in  the  indictment,  irrespective  of 
ntention  of  tbe  person  charged.  U. 
Wsrner  (C.  C.  1848)  Fed.  Cas.  No. 
13;  Charge  to  Grand  Jury  (D.  C. 
)  Fed.  Cas.  No.  18,203. 
S.  |  5344  (embodied  herein),  pro- 
i  that  every  captain  on  any  steam- 
er vessel,  by  whose  misconduct, 
gence,  or  inattention  to  bis  duties 
leb  vessel  the  life  of  any  person  is 
■oyed,  etc.,  shall  be  guilt;  of  man- 
{hter.  Held,  that  intent  or  malice 
not  an  element  of  such  offense,  and 
f  that  accused  was  the  captain  of 
vessel;  that  be  was  guilty  of  mis- 
uct,  negligence,  or  inattention  to 
luties  thereon;  and  that  by  reason 
eof  human  Ufa  wna  destroyed— was 


sufficient  to  sustain  a  conviction.  Van 
Schaick  v.  U.  S.  (1908)  160  Fed.  847, 
87  C.  C.  A.  27,  14  Ann.  Caa.  468. 

A  willful  or  intentional  mismanage- 
ment or  misconduct  is  not  of  tbe  es- 
sence of  the  offense,  but  it  consists  in 
an  improper  act  of  the  kind  designated, 
and  having  tbe  results  named.  U.  8.  v. 
Farnbam  (C.  C.  1853)  Fed,  Can.  No. 
16,071;  D.  S.  v.  Collyer  (C.  C.  1855) 
Fed,  Css.  No.  14,838. 

In  trials  for  manslaughter,  under  the 
statute  of  the  United  States,  making 
tbe  officers  of  a  stesmer,  in  case  of  a 
fatal  accident,  liable  to  prosecution  for 
that  offense,  it  is  not  necesssry  to 
prove  malice,  provided  negligence  la 
proved,  and  a  violation  of  the  navigation 
laws,  nor  need  it  be  proved  that  such 
negligence  or  violation  was  willful  and 
intentional.  U.  S.  v.  Keller  (C.  O. 
1884)   19  Fed.  033. 

4.  Parson  employed  on  board,— A  per- 
son who  takes  the  place  of  the  captain 
while  he  is  sick,  and  exercises  the  au- 
thority and  control,  and  discharges 
the  duties,  of  that  office,  is  a  person 
"employed  on  board,"  within  tbe  mean- 
ing of  the  statute.  U.  S.  v.  Collyer 
(C.  C.  1855)  Fed.  Caa.  No.  14,838. 

5.  Meaning  of  word  "vessel. "—11.  S. 
$  5344  (embodied  herein),  first  enacted 
in  1838,  and  revised  in  1871,  which  sub- 
jects to  prosecution  for  manslaughter 
"any  captain,  engineer  or  pilot  or  oth- 
er person  employed  on  any  steamboat 
or  vessel,  by  whose  misconduct,  neg- 
ligence or  inattention  to  his  or  their 
respective  duties  on  such  vessel  tbe 
life  of  any  person  sliall  be  destroyed," 
is  not  restricted  In  its  application  to 
vessels  propelled  in  whole  or  In  part 
by  steam,  aa  was  the  original  statute, 
but  the  word  "vessel"  must  be  con- 
strued in  accordance  with  its  definition 
given  In  B.  S.  §  3,  ante,  §  3.  as  includ- 
ing "ever;  description  of  water  craft, 
or  other  artificial  contrivance  used,  or 
capable  of  being  used,  as  a  means  of 
transportation  on  water."  U.  S.  v. 
Holmes  (C.  C.  1000)  104  Fed.  884. 

E.  Principals, — In  order  to  constitute 
an  aider  and  abettor  a  principal  in  the 
violation  of  the  law  requiring  steam- 
ship owners  to  equip  ships  with  life  pre- 
servers, etc.,  it  Is  not  necessary  that 
he  should  have  been  present  at  tbe  time 
it  was  consummated  by  the  death  of  a 
person,  since  the  conduct  or  omission 
which  constituted  the  criminal  breach 
of  duty  was  continuous.  U.  S.  v.  Van 
Schaick  (C.  C.  1Q04)  134  Fed.  592. 

7.  Offense  by  pilot.— A  pilot  cannot  be 
oonvicted  under  a  clause  of  R.  S.  |  5344 
(embodied  herein),  making  "every  own- 
er, inspector,  or  other  public  officer, 
through  whose  fraud,  connivance,"  etc., 
the  life  of  any  person  is  destroyed, 
guilty  of  manslaughter.  U.  S.  v.  Holtz- 
haucr  (C.  C.  1880)  40  Fed.  76. 

A  pilot  was  indicted  under  a  state 
statute  for  manslaughter,  in  that  he 
(12901) 
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willful!;  and  feloniously  propelled  a 
tugboat  in  his  charge  against  a  yacht 
in  which  the  deceased  was,  and  did 
thereby  willfully  and  feloniously  cast 
the  deceased  into  the  river,  whereby  he 
was  drowned.  By  It.  8.  S  5344  (em- 
bodied herein),  every  pilot,  "by  whose 
misconduct,  negligence,  or  inattention 
to  his  duties"  the  life  of  any  person 
is  destroyed,  is  guilty  of  manslaughter. 
Held  that,  as  the  offense  charged  in  the 
indictment  consisted  in  a  willful  and 
felonious  assault,  it  was  different  from 
that  provided  for  by  the  Revised  Stat- 
utes, and  the  state  may  punish  therefor. 
In  re  Welch  (C.  C.  1803)  57  Fed.  5T6. 
A  pilot  who  by  willful  negligence  runs 
bis  tug  into  a  yacht  on  the  Hudson  riv- 
er, within  the  boundaries  of  New  York 
county,  and  causes  the  death  of  a  per- 
son on  the  yacht,  is  guilty  of  manslaugh- 
ter, both  under  Pen.  Code  N.  T.  f  133, 
and  R,  8.  5  5344  (embodied  herein),  and 
the  jurisdiction  of  the  state  courts  of 
such  offense  as  an  infraction  of  the 
state  laws  is  not  ousted  by  R.  S.  {  711, 
ante,  §  1233,  which  vests  in  the  courts 
of  the  United  States  exclusive  jurisdic- 
tion, of  ali  crimes  cognizable  under  the 
authority  of  the  United  States;  it  be- 
ing provided  by  K.  S.  S  532$  (part  of 
the  title  containing  section  5344),  as  in 
section  10500,  post,  that  "nothing  in 
this  title  shall  be  held  to  take  away  or 
impair  the  jurisdiction  of  the  courts  of 
the  several  states  under  the  law  there- 
of." People  v.  Weleh  (1893)  74  Hun, 
474,  26  N.  Y.  Supp.  694;  Id.  (1894) 
141  N.  V.  266,  36  N.  E.  329,  38  Am. 
St.  Rep.  793,  24  L.  R.  A.  117. 

8.  Olfenie  by  corporation.— A  corpo- 
ration owner  of  a  steam  vessel  may  be 
guilty  of  the  offense  stated  in  R.  S.  f 
5344  (embodied  herein),  which  pro- 
vides that  "every  owner  •  •  • 
through  whose  fraud,  connivance,  mis- 
conduct or  violation  of  Jaw  the  life  of 
any  person  is  destroyed  shall  be  deemed 
guilty  of  manslaughter  and  upon  con- 
viction therefor  •  •  •  shall  be  sen- 
tenced to  confinement  at  hard  tabor," 
eta.,  notwithstanding  the  fact  that  It 
cannot  be  subjected  to  the  punishment 
imposed;  and  such  fact  does  not  affect 
the  right  of  the  government  to  prose- 
cute individuals  under  said  section,  who 
aid  and  abet  the  corporation  in  the  com- 
mission of  the  crime.  U.  S.  v.  Van 
Rchaick  (C.  C.  1004)  134  Fed.  592. 

9.  Inevitable  accident.— Where  an  ex- 
cursion steamboat  wos  burned  while 
plying  quiet  inland  waters  on  a  pleas- 
ant day  with  no  vis  major  or  unusual 
disturbance  of  the  elements,  and  with- 
in half  an  hour  after  the  fire  broke  out, 
90  per  cent,  of  the  passengers  bad  been 
drowned  or  burned  to  death,  such  ca- 
tastrophe was  not  the  result  of  inevita- 
ble accident,  but  was  itself  evidence  of 
negligence  and  inattention  to  duty  on 
the  part  of  the  master  and  crew.  Van 
Schaick  v.  D.  S.  (1008)  159  Fed.  847, 
87  C.  C.  A.  27.  14  Ann.  Cas.  456. 
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10.  Neglect  to  equip  vessel*  w 
pretervers.-- The  owner  of  a  atei 
who  fails  to  comply  with  the 
requiring  it  to  be  equipped  wi 
preservers  and  proper  fire  app 
either  by  supplying  none,  or  1 
plying  those  that  are  unsuitabb 
ficient,  and  useless,  and  do  not  c 
to  the  inspectors'  rules,  is  guili 
"violation  of  law,"  and  subject  t 
ecution  under  R.  8.  E  5344  (en 
herein),  where  such  violation 
in  tbe  death  of  a  person;  and  ii 
case  the  offense  is  one  which  i 
aided  and  abetted  by  a  third  pers 
"causes  and  procures"  tbe  omissi 
such  person  may  properly  be  < 
in  the  indictment  as  a  principal, 
v.  Van  Schaick  (C.  C.  1904)  U 
592. 

11.  Failure  to  take  proper 
tluns  M  to  fires.— Where  an  ex 
steamer  in  New  York  Harbor  hi 
inspected  early  in  May,  1904.  a 
ready  for  navigation  about  Ma; 
she  having  been  out  but  nine  tin 
or  to  June  15th,  when  she  was 
fire,  it  was  no  excuse  for  the  et 
failure  to  maintain  fire  drills  as 
ed  by  Inspectors'  Rule  5,  |  15, 
bod  had  no  time  or  opportunity 
for,  or  that  bis  crew  was  comp< 
raw  material,  and  was  constantly 
ing.  Van  Schaick  v.  TJ.  S.  (190 
Fed.  847,  87  C.  C.  A.  27,  14  An 
456. 

Where  a  station  bill  posted  on 
eel  assigning  the  crew  to  quar 
case  of  fire  referred  to  the  ci 
number  instead  of  names,  but  th 
bera  of  the  crew  were  not  nui 
the  posting  of  tbe  bill  did  not 
tute  a  compliance  with  tbe  law 
ing  the  posting  of  a  station  1 
signing   the   crew   to  quarters  i 


of  S 


Id. 


The  burning  and  loss  of  life  n 
shown  to  have  been  the  direct 
quences  of  the  neirlisence  or  ] 
duct  shown,  but  the  degree  of 
duct  is  immaterial.  V.  S.  v.  Coll 
C.  1855)   Fed.  Cas.  No.  14.838. 

While  it  is  not  primarily  tt 
of  tbe  master,  under  the  statui 
inspectors'  regulations,  to  equip  r 
with  life  preservers  or  fire  apt. 
it  is  his  duty  before  navigating 
ercise  care  to  know  whether  tl 
has  such  equipment,  and  wheth 
apparently  sufficient  and  in  acci 
with   law,   and   afterwards   to   f 

the  extent  of  such  care  being  de] 
on  his  opportunities  to  exami 
appliance  and  perceive  its  co: 
other  duties  relating  to  tbe  pop 
station  bills  for  tbe  crew  and  tt 
ercise  In  fire  drill  and  the  use  o 
ances,  are  Imposed  directly  uj 
master  by  rule  5,  1  16,  of  tbe 
tore'  rules  and  regulations;  i 
neglect  of  any  of  such  duties, 
bj  the  life  of  any  person  is  dei 
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■rs  him  subject  to  Indictment  and 
wution  for  manslaughter,  under  R. 
5344  (embodied  herein).  D.  S.  v. 
Schaick  (C.  C.  1904)  134  Fed.  592. 
Forcing  debilitated  6r  exhausted" 
an  to  go  aloft.— A  master  who 
id  malice,  and  by  physical  force, 
tela  a  seaman  to  go  aloft,  when,  by 
>d  of  great  debility  or  exhaustion, 
ii  nn ot  do  ao  without  danger,  is 
y  of  manslaughter,  where  the  sea- 
falls  and  is  drowned.  (J.  S.  v. 
man  <C.  C.  1827)  Fed.  Caa.  No. 
12. 

Failure  to  rescue  passenger  or 
lan  falling  overboard.— Dent h  of  a 
in  being  as  the  immediate  result 
le  omission  by  another  to  perform 
;a]  duty  makes  the  latter  guilty  of 
lions  homicide,  and  where  the  mas- 
!ails  to  rescue  a  passenger  or  sea- 

wbo  has  fallen  overboard  regnrd- 
of  delay  or  expense,  auil  willfully 
s  to  stop  the  ship,  he  is  guilty  of 
slaughter.  U.  B.  v.  Knowles  (D. 
364)  Fed.  Caa.  No.  15,540. 
.  Negligence  or  Ignorance  causing 
I  explosion. — Any  officer  of  a  steam' 
,  through  whose  negligence  or  ig- 
nce  an  explosion  takes  place,  which 
■ftmctive  of  life,  la  guilty  of  man- 
Shier.    U.  8.  v.  Taylor  <C.  C.  1851) 

Cas.  No.  16.441;  The  Henrv  Clay 
C.  1S52)  .Fed.  Cas.  No.  6,375. 
.  Failure  of  government  Inspectors 
heir  duty  as  defense.— In  a  prose- 
in  of  the  captain  of  a  vessel  for 
slaughter,  dne  to  his  negligence, 
onduct.  and  inattention  to  duty  In 
performance  of  certain  duties  im- 
(1  on  him  by  law,  it  was  no  defense 
the  government  inspectors  had  fail- 
l  their  duty  to  properly  inspect  the 
el   snd   its   safety   appliances,    and 

wrongfully  issued  a  certificate  of 
ection.  Van  Schaick  v.  U.  S. 
18)  159  Fed.  847,  87  C.  C.  A.  27, 
Inn.  Caa.  456. 

.  Jurisdiction  of  stato  court.— A  pi- 
iras  indicted  under  a  state  statute 
manslaughter,   in  that   he  willfully 

feloniously  propelled  a  tugboat  in 
.'harge  against  a  yacht  in  which  the 
used  was,  and  did  thereby  willfully 

feloniously  cast  the  deceased  into 
river,  whereby  he  was  drowned.  By 
i.  I  5344  (embodied  herein),  every 
:.  "by  whose  misconduct,  negligence, 
^attention  to  his  duties"  the  life  of 

person  is  destroyed.  Is  guilty  of 
slaughter.  Held  that,  as  the  of- 
e  charged  in  the  indictment  con- 
■d  in  n  willful  and  felonious  assault, 
as  different  from  that  provided  for 
he  Revised  Statutes,  and  the  state 

punish  therefor.  In  re  Welch  (0. 
8B3)  57  Fed.  576. 

pilot  who  by  willful  negligence  runs 
tog  into  a  yacht  on  the  Hudson  riv- 
sithin  the  boundaries  of  New  York 
ity,  and  causes  the  death  of  a  per- 

on  the   yacht,   is   guilty    of   man- 


slaughter, both  under  Pen.  Code,  N.  T. 
I  193,  and  R.  S.  j  5344  (embodied  here- 
in), and  the  jurisdiction  of  the  state 
courts  of  such  offense  as  an  infraction 
of  the  state  laws  is  not  ousted  by  R.  3. 
i  711,  ante,  f  1233,  which  vests  in  the 
courts  of  the  United  states  exclusive 
jurisdiction  of  all  crimes  cognizable  un- 
der the  authority  of  the  United  States; 
it  being  provided  by  R.  S.  j  532S,  post, 
|  10500  (part  of  the  title  containing 
section  5344),  that  "nothing  in  this  title 
shall  be  held  to  take  away  or  impair 
the  jurisdiction  of  the  courts  of  the 
several  states  under  the  law  thereof." 
People  v.  Welch  (1803)  74  Hun.  474, 
26  N.  T.  Supp.  694;  Id.  (1804)  141  N. 
Y:  266.  36  N.  E.  328,  38  Am.  St.  Rep. 
793,  24  L.  R.  A.  117. 

17,  Indictment.— An  indictment,  under 
R.  8.  |  5344  (embodied  herein),  for 
manslaughter  by  the  captain  of  a  steam- 
boat, which  alleges  the  absence  of  a 
deck  rail  through  hia  inattention  to  bis 
duties,  and  the  falling  overboard  and 
death  of  a  passenger  in  consequence 
thereof,  clearly  alleges  that  the  loss  ol 
life  complained  of  was  directly  due  to 
the  captain's  inattention  to  duty.  IT.  S. 
*.  Beacham  (C.  0.  1886)  29  Fed.  284. 

An  indictment  under  R.  S.  fi  5344 
(embodied  herein),  for  manslaughter 
upon  navigable  waters,  will  not  be  held 
defective  because  it  does  not  state  that 
the  place  of  offense— the  Chesapeake 
Bay— is  one  of  the  navigable  waters  of 
the  United  States,  that  being  a  fact  of 
which  the  courts  will  take  judicial  no- 
tice.   Id. 

An  indictment  nnder  R.  S.  f  5344  (em- 
bodied herein),  for  manslaughter  by  the 
captain  of  a  steamboat,  baaed  upon  R. 
8.  |  4477.  ante,  f  8247,  requiring  pas- 
senger steamers  to  keep  night  watch- 
men on  deck,  is  sufficient  if  it  alleges 
the  captain's  neglect  to  keep  a  sufficient 
number  of  watchmen  on  deck  and  the 
failure,  in  consequence  thereof,  to  res- 
cue a  passenger  who  bad  fallen  over- 
board.    Id. 

An  indictment  for  violating  R.  S.  ( 
5344  (embodied  herein),  which  provides 
that  "every  captain  *  *  *  or  other 
person  employed  on  any  steamboat  or 
vessel,  by  whose  misconduct,  negligence, 
or  inattention  to  bis  duties  •  •  ■ 
the  life  of  any  person  is  destroyed, 
*  *  *  shall  be  deemed  guilty  of  man- 
slaughter," need  not  allege  tbat  the  of- 
fenses charged  were  committed  at  a 
place  under  the  exclusive  jurisdiction  of 
the  United  States,  or  on  the  high  seas, 
and  on t side  the  jurisdiction  of  any 
state.  TJ,  S.  v.  Holtzhauer  (C.  0.  1S89) 
40  Fed.  76. 

A  count  in  such  indictment  which 
charges  that,  by  defendants'  negligence, 
misconduct,  and  Inattention  to  tboir 
duties,  a  certain  person's  life  was  de- 
stroyed, without  setting  out  the  facts 
on  which  such  charge  is  based,  is  de- 
fective.    Id. 

But  *  count  charging  that  defendants 
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took  on  board  their  vessel  more  pas- 
sengers than  were  allowed  by  law,  by 
reason  of  which  it  became  unmanagea- 
ble, and  that  decedent's  death  by  drown- 
ing waa  caused  thereby,  is  sufficient. 
Id. 

Such  Indictment  need  not  expressly 
charge  defendants  with  having  commit- 
ted the  crime  of  manslaughter.     Id. 

Under  such  statute  the 'offense  is  com- 
plete when  the  misconduct,  negligence, 
or  inattention  in  the  navigation  of  a 
vessel  by  one  of  the  persons  named  re- 
sults in  the  loss  of  human  life,  and  an 
indictment  thereunder  need  not  charge 
a  criminal  intent  U.  &  t.  Holmes  (C. 
C.  1900)  104  Fed.  884. 

An  indictment  charging  a  violation  of 
the  statute  and  rules,  in  that,  of  the 
life  preservers  supplied  and  kept  on  a 
steamship  for  the  use  of  passengers 
thereon,  upward  of  900  were  unsuitable, 
inefficient,  and  useless,  and  not  in  ac- 
cordance with  the  statutory  require- 
ment, Is  not  bad  because  it  does  not 
also  charge  a  failure  to  supply  the  req- 
uisite number  of  good  life  preservers; 
the    furnishing    to    a   passenger   of    a 

§  10456.  (Crim.  Code,  §  283.)     Maiming;  punishment  for. 

Whoever,  with  intent  to  maim  or  disfigure,  shall  cut,  bi 
slit,  the  nose,  ear,  or  lip,  or  cut  out  or  disable  the  tongue,  t 
out  or  destroy  an  eye,  or  cut  off  or  disable  a  limb  or  any  meml 
another  person ;  or  whoever,  with  like  intent,  shall  throw  or  pom 
another  person,  any  scalding  hot  water,  vitriol,  or  other  corrosiv* 
or  caustic  substance  whatever,  shall  be  fined  not  more  than  one 
sand  dollars,  or  imprisoned  not  more  than  seven  years,  or  both. 
R.  8.  i  6348.  Act  March  4,  1909,  c.  321,  5  283,  80  Stat.  1144. 
Motes  of  Decisions 

Nature  and  elements  of  offense.— The 
particular  weapon,  means,  or  instru- 
ment used  is  not  material,  providing  the 
result  is  maiming  or  disfiguring  with  in- 
tent to  do  so.  U.  S.  v.  Scroggins  (O. 
0.  1847)  Fed.  Caa.  No.  16,243. 

The  disabling  or  disfiguring  of  any 
limb  or  member  of  a  person  need  not 
be  done  by  cutting,  to  constitute  an  of- 
fense under  Act  1790,  {  13.    Id. 


(Ti 

useless  life  preserver  being  as  I 
violation  of  the  law  as  a  failure 
nish  him  with  any.  TJ.  8.  1 
Schaick  (0.  G.  1904)  134  Fed. 

18.  Evidence.— In  a  prosecut 
the  captain  of  a  vessel  for  roiei 
and  inattention  to  duty,  resulting 
of  life  from  &  fire  started  in  0 
ward  hold  of  the  vessel,  evidem 
to  justify  a  finding  that  the  captt 
negligent  in  failing  to  provide,  pr 
and  inspect  necessary  fire  apt 
and  life  preservers.  Van  Schaic 
S.  (1908)  159  Fed.  847,  87  C.  0. 
14  Ann.  Cas.  456. 

Where  the  defense  to  a  chi 
manslaughter  by  a  sea  captain,  ii 
ting  any  attempt  to  rescue  a  > 
wbo  fell  from  the  rigging  into  t 
was  that  he  was  killed  by  the  fal 
that  the  burden  was  on  defend 
show  that  the  fall  was  fatal,  or  t 
a  reasonable  doubt  on  the  subje 
8.  v.  Knowles  (D.  C.  1864)  Fe> 
No.  15,540. 

Cited  without  definite  appli 
Holmes  v.  Oregon  &  C.  R.  Co. 
1881)  5  Fed.  023,  544. 


Evidence.— Ou  an  Indictment, 
fidavit  is  admissible  in  evidence  ' 
formal  proof  that  the  justice 
peace  before  whom  it  was  tak 
duly  qualified  as  such  justice. 
bam  v.  TJ.  8.  (1894)  15  Sup.  C 
149,  105  D.  S.  434,  39  L.  Ed.  Z. 

Cited  without  definite  aupl 
E*  parte  Kan-gi-shun-ca  (1883) 
Ct.  396,  403,  109  U.  B.  656,  27 
1030. 

§  10457.  (Crim.  Code,  §  284.)     Robbery;  punishment  for. 

Whoever,  by   force  and  violence,  or  by  putting   in  fear, 
feloniously  take  from  the  person  or  presence  of  another  anj 
of  value,  shall  be  imprisoned  not  more  than  fifteen  years. 
R.  S.  i  5370.    Act  March  4,  1909.  c.  321,  f  2S4,  35  Stat.  1144. 

Notes   of  Decisions 


Nature  and  elements  of  robbery  In 
flea  oral  .—Robbery  is  the  felonious  tak- 
ing of  goods  from  the  person  of  anoth- 
er, or  in  his  presence,  by  violence,  or  by 
putting  htm  in  fear,  and  against  his  will. 
TJ.  S.  v.  Jones  (O.  O.  1813)  Fed.  Caa. 
No.  15.494. 
(12»04) 


Robbery  constituting  piracy  ti 
al.— See,  also,  notes  under  |  1046 

Robbery  committed  by  an  alien 
high  seeB  on  board  a  foreign  ves 
not  piracy  under  the  act  of  171 
S.  v.  Palmer  (1818)  3  Wheat.  61 
030,  4  L.  Ed.  471. 

Formerly  a  robbery  committed 
high  seas  was  piracy,  and  the 
courts  had  jurisdiction  thereof. 
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e  term  "robber;"  Id  R.  S.  5  6372, 
i  be  understood  in  tbe  sense  in 
ti  it  ia  recognized  and  defined  at 
non  law.    Id. 

e  rule  that  robbery  on  tbe  high 
is  piracy  baa  no  exception  or  quali- 
on  in  favor  of  commissioned  pri- 
:rs.  U.  S.  t.  Jones  (C.  C.  1813) 
Cas.  No.  15,404. 

e  meaning  of  "robbery,"  as  used 
lation  to  acta  declared  piratical,  ia 
e  ascertained  by  reference  to  the 
ion  law.  Id.;  U.  8.  v.  Durkee  <C. 
«6)  Fed.  Cas.  No.  15,009. 
the  seamen  participated  in  taking 
crty  from  a  Spanish  ship,  it  must 
lown  that  they  knew  or  might  have 
m  that  robbery,  and  not  capture  as 
,  was  contemplated.  U.  S.  v.  Jones 
5,  1814)  Fed.  Caa.  No.  15,406. 
bbery  on  the  high  seas  is  piracy; 
:o  constitute  the  offense  the  taking 
:  be  felonious,  and  the  quo  animo 
be  inquired  into.  Davison  v.  Seal- 
i  (C.  C.  1835)  Fed.  Caa.  No.  3,- 

t  May  15,  1820,  g  3,  in  regard  to 
ery  on  the  higb  aeas,  applies  to  all 
ins,  whether  citizens  or  foreigners. 
.  v.  Baker  (C.  C.  1861)  Fed.  Cas. 
14.501. 

constitute  robbery  on  tbe  high 
within  Act  May  15.  1820,  §  3.  the 
ig  need  not  be  such  as  to  amount 
irary  according  to  the  law  of  na- 
.    Id. 

bbery  on  vessel  Within  tide  water. 
8.  i  5370  (embodied  herein),  mak- 
obbery,  etc,  on  a  vessel  within  tide 
ra  piracy,  punishable  in  the  federal 
s.  is  limited  by  R.  3.  $  5328,  post, 
iOO,  to  acts  committed  outside  tbe 
:orial  jurisdiction  of  the  state 
s;   and  hence  a  robbery  committed 

ferryboat   while   passing   on   the      aw. 

HS8.  (Crim.  Code,  §  285.)     Arson  of  dwelling  houBe;   punish- 
ment for. 

/hoever  shall  willfully  and  maliciously  set  fire  to,  burn,  or  at- 
pt  to  burn,  or  by  means  of  a  dangerous  explosive  destroy  or 
Tipt  to  destroy,  any  dwelling  house,  or  any  store,  barn,  stable, 
ther  building,  parcel  of  a  dwelling  house,  shall  be  imprisoned  not 
e  than  twenty  years. 
R.  S.  |  5335.  Act  Marcb  4,  1909,  c.  321,  f  285,  35  Stat.  1144. 
Notes  at  Do  trillions 

Ictment.— An  indictment  foi 

ie  burning   of  "a  certain   dwelling 


Potomac  river,  between  Washington,  D. 
C,  and  Alexandria,  Vs.,  is  not  cogniza- 
ble in  tbe  federal  court  in  Virginia.  Ex 
parte  Ballingcr  (D.  C.  1882)  88  Fed. 
781. 

Plundering  vestals  under  authority  of 
Insurgent  government.— Tee  United 
States  court  will  treat  aa  pirates  all 
persons  engaged  in  plundering  vessels 
of  the  United  States  citizens  under  au- 
thority of  a  government  set  up  by  in- 
surgents against  whom  a  civil  war  ia 
being  waged.  U.  S.  v.  Smith  (C.  C. 
1801)   Fed.  Cas.  No.  16,318. 

Larceny  connected  with  offense.— A 
person  who  takes  and  carries  away 
muskets  with  intent  to  appropriate 
them,  or  any  of  them,  to  his  own  use, 
or  permanently  to  deprive  the  owner  of 
them,  is  guilty  of  larceny;  otherwise 
where  the  taking  was  with  the  sole  in- 
tent to  prevent  the  use  of  them  upon 
himself  or  his  associates.  U.  S.  v, 
Durkee  (C.  C.  1S56)  Fed.  Cas.  No.  15,- 
00ft. 

Indictment,  proof,  and  variance.— 
There  is  no  substantial  variance  be- 
tween an  indictment  for  robbery  which 
describes  the  property  taken  as  "pieces 
of  paper  money  of  tbe  dominion  of  Can- 
ada" of  stated  denominations  and  value, 
and  evidence  showing  that  the  bills  tak- 
en were  issued  either  by  the  dominion 
of  Canada  or  by  banks  chartered  by  tbe 
Canndinn  government  circulating  bb 
money  in  the  dominion.  Allen  v.  U.  S. 
(1902)  115  Fed.  3,  52  C.  C.  A.  597. 

An  indictment  alleging  articles  stolen 
to  belong  to  owners  unknown  is  good 
on  its  face,  and  the  objection  that  the 
owners  were  in  face  known  must  be  tak- 
en to  the  evidence  at  the  trial  for  a  va- 
riance or  by  special  plea.  U.  S.  t. 
Stetson  (C.  C.  1847)  Fed.  Cas.  No,  16,- 


the  Indian  service,  and  by  other  per- 
sons, such  teachers  and  other  persons 
being  to  the  grand  jury  unknown,"  ia 
sufficient  in  its  description  of  the  build- 
ing and  of  the  persons  occupying  the 
same,  and  shows,  within  the  fair  in- 
tendment of  the  law,  that  the  building 
was  not  the  habitation  of  defendants. 
U.  S.  v.  Cardish  (D.  C.  1906)  145  Fed. 
242. 


of  the  United  States  of  America 

situate,  snch  dwelling  house  he- 
hen  and  there  known  as  the  'Girls' 
ling  of  the  Menominee  Indian 
ling  School,'  and  then  and  there  oc- 
d  and  used  as  such  dwelling  house 
e  United  States  of  America  by  the 
tera  of  the  said  United  States  in 

M59.  (Crim.   Code,    §    286.)     Arson    of    other   buildings,   etc.; 
punishment  for. 

Whoever  shall  maliciously  set  fire  to,  burn,  or  attempt  to  burn, 
>y  any  means  destroy  or  injure,  or  attempt  to  destroy  or  in- 
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jure,  any  arsenal,  armory,  magazine,  ropewalk,  ship  house,  \ 
house,  blockhouse,  or  barrack,  or  any  storehouse,  barn,  or  stable 
parcel  of  a  dwelling  house,  or  any  other  building  not  mentioned  i: 
section  last  preceding,  or  any  vessel  built,  building,  or  under; 
repair,  or  any  light-house,  or  beacon,  or  any  machinery,  timber,  c; 
rigging,  or  other  materials  or  appliances  for  building,  repairin; 
fitting  out  vessels,  or  any  pile  of  wood,  boards,  or  other  lumbe 
any  military,  naval,  or  victualing  stores,  arms,  or  other  munitiot 
war,  shall  be  fined  not  more  than  five  thousand  dollars  and  impri; 
not  more  than  twenty  years. 

R.  8.  H  5386,  6387.    Act  March  4,  1909,  c  321,  |  286,  35  Stat.  1144. 
Provisions  defining  and  punishing   the  offense  of   malicious  injury  to 
fixations  or  harbor  defenses,  made  by  Act  July  7,  1898,  c.  576,  f  1,  30  Sta 
were  incorporated  into  Crim.  Code,  f  44,  ante,  i  10208. 
CI 
U.  ! 
840. 

§  10460.  (Crim.    Code,   §   287.)     Larceny;    punishment   for; 

tennining  value  of  written  instrument. 
Whoever  shall  take  and  carry  away,  with  intent  to  steal  or 
loin,  any  personal  property  of  another,  shall  be  punished  at 
lows:  If  the  property  taken  is  of  a  value  exceeding  fifty  dollars, 
taken  from  the  person  of  another,  by  a  fine  of  not  more  than  ten  i 
sand  dollars,  or  imprisonment  for  not  more  than  ten  years,  or  I 
in  all  other  cases,  by  a  fine  of  not  more  than  one  thousand  dollat 
by  imprisonment  not  more  than  one  year,  or  both.  If  the  pro 
stolen  consists  of  any  evidence  of  debt,  or  other  written  instrui 
the  amount  of  money  due  thereon,  or  secured  to  be  paid  thereby 
remaining  unsatisfied,  or  which  in  any  contingency  might  be  coll 
thereon,  or  the  value  of  the  property  the  title  to  which  is  shown  t 
by,  or  the  sum  which  might  be  recovered  in  the  absence  thereof, 
be  deemed  to  be  the  value  of  the  property  stolen. 

R.  8.  f  5356.     Act  March  4,  1909,  c  321,  f  287,  35  Stat.  J144. 

Provisions  defining  and  punishing  the  crime  of  embezzling,  stealing,  etc. 
ey  or  property  of  the  United  States,  made  by  Act  March  3,  1875,  c  14 
18  Stat.  479,  were  incorporated  into  Crim.  Code,  I  47,  ante,  J  10214. 

Notes   of  Decision* 

1.  Personal  goods  of  another.  within  the  act  of  April  30,  1790 

2.  stealing  bank  note.  rj.  S.  v.  Murray  (C.  a  1803)  Fe< 

5.  Stealing  ship's  provisions.  Jj0;  I5,g42. 
4.  Stealing  In  District  of  Columbia. 

6.  Place  of  offense.  3i  Stealing  ship's  provisions.— 
9.  Indictment.  dictment  for  larceny   on    the   hie 

7.  Evidence.  for  taking  the  ship's  provision; 
g.  Question  for  jury.  selling    them    to    steerage    pass* 

8.  Punishment.  beld  sustainable,  under  Act  Ap 
10.    Maliclouo  proeecutlon.  17Mi    g   16       rj.    S.    V.    Holland 

See  notea  under  1  10445,  ante,  and  |  1848)   Fed.  Cas.  No.  10,378. 

10402,  post.  4.  Stealing  In  District  of  Colm 

1.  Personal  goads  of  another.— Under  Horse  stealing  in  the  District  of  I 
Act  1790,  "personal  goods,"  in  such  bin  held  punishable  as  an  ordina, 
statute,  do  not  include  choses  in  action.  ccny  under  Act  April  30,  1790. 
U.  S.  v.  Davis  (C.  C.  1829)  Fed.  Cas.  v.  Black  (C.  C.  1819)  Fed.  Ca 
No.   14.930.  14,601. 

Foreign  and  domestic  coin  and  bank  A  complaint  charging  theft,  un 

bills  are   "personal  goods,"  within  Act  S.  f  GSRS  (embodied  herein),  corr 

1790,  c.  9,  i  16,  relating  to  larceDy  on  in  the   District  of  Columhia,  tea 

the  high  sens.     U.  S.  v.  Moulton  (0.0.  tending  lo  prove  such  tbeft,  and 

1SH0)   Fed.   Cas.  No.  15,827.  dictment   showing  that  the  prim 

The  phrase  "personal  goods  of  HDOtb-  wanted   in    that    District,   consti 

er,"  in  Act  April  30,  1790,  S  16,  embrac-  sufficient   showing    to   warrant   1 

es   the   personal   goods   of   the    United  moval  there  to  answer  the  char; 

States.     U.  S.   v.  Mazon   (C.  C.  1806)  re  Price  (C.  C.  1897)  83  Fed.  S 

Fed.  Cas.  No.  15,748.  5    p|>CB   of    oftanM.— A    perso 

2.  Stealing  bank  note.  —  Qua? re;  steals  goods  in  one  jurisdictio 
Whether  stealing  a.  bank  note  ia  larceny,  brings   them  into  another,  is  gi 
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.11) 

eoj  in  the  Utter  place.  U.  3.  r. 
ion  (C.  C.  1S03)  Fed.  Can.  No.  16,- 
;  U.  S.  v.  Haukey  (C.  C.  1812) 
L  Cas.  No.  15,328;  U.  S.  v.  MaBon 
G  1823)  Fed.  Cas.  No.  15,738. 

larceny  committed  at  West  Point, 
Y.,  was  punishable  In  tbe  federal 
rts,  under  tbe  crimes  act  of  1790. 
3.  v.  Knapp  (D.  C.  1849)  Fed.  Cas. 

15,538. 
ee,  also,  notes  under  |  10445,  ante. 

.  Indictment— It.  8.  |  5358  (embod- 
berein),   providing   (or  the   punish- 

it  of  larceny,  does  not  make  the  val- 

of  the  property  stolen  an  element  of 
offense  nor  a  factor  determining  its 

lishment,  and  it  is  not  necessary  that 
indictment    thereunder    allege    the 

it.    Brown  v.  U.  a  (1900)  146  Fed. 

.,  77  C.   C.  A.   173,  affirming  Judg- 

at  Herd  v.  ~    "        "" 

OU.  512. 

ge  them  t 
deceased. 
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TJ.  S.   <1904)  75  P.  291, 

cannot  be  the  owner  of 
i  therefore  insufficient  to 

be  tbe  goods  of  one  A. 

U.  S.  v.   Mason   (C.  0. 
3)  Fed.  Cas.  No.  15.738. 
n  indictment  for  larceny  under  Act 

0.  c  9,  must  aver  that  the  act  was 
unitted  in  a  place  under  tbe  sole  and 
lusive  jurisdiction  of  tbe  United 
tes.     TJ.   8.   v.   Davis   (C.   C.   1829) 

1.  Cas.  No.   14,930. 

.n  indictment  for  a  larceny  com  mi  t- 
"in  the  county  of  Charles  Mis,  in 
district  aforesaid,  and  at  a  place  In 
i  county  of  Charles  Mix  within  tbe 
jcit  Sioux  Indian  reservation  and 
Mn  the  Indian  country,"  sufficiently 
;ges  tbe  venue,  although  the  name 
rest  Sioux  Reservation"  is  more 
iperly  applicable  to  another  Sioux 
;emtlon  in  the  state.  U.  S.  v.  Ew- 
:  (D.  C.  1891)  47  Fed.  809. 

'.  Evidence.— The  owner  of  property 
eged  to  have  been  stolen  on  board  an 
aeriean  vessel  on  the  high  seas  is  a 
tipetent  witness  to  prove  the  owner, 
ip  on  an  indictment  against  tbe  one 
irged  with  tbe  offense,  since  the  fine 
posed  in  case  of  a  conviction  is  a 
re  of  the  punishment  rather  than  an 
cmnitv  to  the  owner.  U.  S.  v.  Mur- 
r  (1842)  16  Pet.  203,  208,  10  L.  Ed. 


erty  was  felonious,  and  against  tbe  will 
of  tbe  true  owner,  although  such  own- 
er be  unknown,  a  conviction  will  be 
sustained.  D.  8.  v.  Davis  (C.  C  1841) 
Fed.  Caa.  No.  14,931. 

8.  Question  far  Jury— Where  defend- 
ant, indicted  for  larceny  for  taking 
ship's  provisions  and  selling  them  to 
steerage  passengers,  acted  In  the  ca- 
pacity of  cook  and  steward  for  the  ves- 
sel, it  is  a  question  for  the  Jury  wheth- 
er the  taking  originally  was  felonious. 
U.  S.  v.  Holland  (C.  C.  1843)  Fed. 
Cas.  No.  15,37a 

9.  Punishment.— The  imprisonment 
provided  for  by  B.  8.  I  6356  (embodied 
herein),  being  limited  to  one  year,  can- 
not  be  enforced  in  a  state  penitentiary, 
under  B.  S.  section  5541,  ante,  5  10447. 
In  re  Bonner  (1894)  14  Sup.  Ct.  323, 
324,  151  U.  S.  242,  38  L.  Ed.  149. 

10.  Malldov*  prosMutlon.— Plaintiff 
hired  to  defendant  for  service  upon  a 
steamer  during  the  season,  and  was 
furnished  a  suit  of  clothes  to  be  worn 
on  the  vessel,  which  be  was  told  would 
be  his  if  he  remained  in  tbe  service 
through  the  season.  He  quit  the  serv- 
ice in  violation  of  bia  contract,  and  aa 
be  was  leaving  the  vessel  carrying  tbe 
suit  he  was  arrested  by  a  police  offi- 
cer, on  request  of  defendant's  agent, 
for  tbe  theft  of  the  clothes.  He  was 
detained  a  short  time,  but  released  on 
the  same  day,  because  defendant  did 
not  prosecute.  It  did  not  appear  that 
the  agent  bad  ever  seen  plaintiff  be- 
fore causing  his  arrest  on  information 
given  him  by  one  of  the  officers  of  tbe 
vessel.  Held  that,  while  not  technically 
guilty  of  theft,  there  was  probable 
cauae  for  plaintiff's  arrest,  and  on  that 
ground,  and  because  it  did  not  appear 
that  there  was  any  malice  on  the  part 
of  the  agent,  an  action  for  malicious 
prosecution  could  not  be  maintained. 
Van  v.  Pacific  Coast  Co.  (C.  C.  1903) 
120  Fed.  699. 

Cited  without  definite  application. 
Ex  parte  Kan-gi-sbun-ca  (1883)  3  Sup. 
Ct.  396.  403,  109  U.  S.  556,  27  L.  Ed. 
1030;  Cochran  v.  V.  8.  (1906)  147 
Fed.  206,  77  C.  C.  A.  432;  TJ.  S.  v. 
Stone  (C.  C.  1881)  8  Fed.  232,  249; 
U.  8.  v.  Bridleman  (D.  0.  1881)  7  Fed. 


10461.  (Crim.  Code,  §  288.)  Receiving  stolen  goods,  etc.;  pun- 
ishment for ;  trials. 
Whoever  shall  buy,  receive,  or  conceal,  any  money,  goods,  bank 
ites,  or  other  thing  which  may  be  the  subject  of  larceny,  which 
s  been  feloniously  taken,  stolen,  or  embezzled,  from  any  other 
rson,  knowing  the  same  to  have  been  so  taken,  stolen,  or  embezzled, 
all  be  fined  not  more  than  one  thousand  dollars  and  imprisoned  not 
)re  than  three  years ;  and  such  person  may  be  tried  either  before  or 
ter  the  conviction  of  the  principal  offender. 

It.  S.  |  5357.    Act  March  4,  1909,  c.  321,  5  288,  35  Stat.  1145. 

The  receiving  of  stolen  or  embezzled  property  of  the  United  States  was  mad* 
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Notes  o<  D  editions 


Place  of  offense.— The  receiving  of 
stolen  goods  in  one  jurisdiction  with 
knowledge  that  the;  were  stolen  in  an- 
other in  an  offense  in  the  former  juris- 
diction. U.  S.  v.  Mortimer  (C.  C. 
1845)  Fed.  Cns.  No.  15,821;  TJ.  S.  v. 
Montgomery  (D.  G  1875)  Fed.  Cas. 
No.  15,800. 

Indlotment— Under  R.  S.  I  5357  (em- 
bodied herein),  it  ia  not  essential  to 
allege  that  the  property  was  received 
without  the  consent  of  the  owner  or 
with  intent  to  deprive  him  of  its  value 
and  benefit;  it  being  sufficient  to  allege 
that  the  act  was  unlawful  and  feloni- 
ous. Bise  v.  U.  S.  (1906)  144  Fed. 
374,  74  C.  C.  A.  1,  7  Ann.  Cas.  105. 

All  indictment  charging  that  defend- 
ants on  a  certain  date,  within  a  certain 
district  of  the  Indian -Territory,  unlaw- 
fully, feloniously,  and  knowing  the 
same  to   have   been   previously   atolen, 


did  receive  certain  described  pn 
which  had  been  previously  felon 
stolen,  taken,  and  carried  away 
the  owner,  sufficiently  charges  tl 
fen  Be  of  receiving  stolen  goods  « 
R.  S.  t  5357  (embodied  herein). 
t.  U.  8.  (Ind.  T.  1904)  82  S.  W. ! 

Trial.— On  trial  for  receiving 
property  under  this  section,  in 
lions  aa  to  what  would  cont 
knowledge  held  erroneous  as  just 
a  conviction  on  suspicion  or  bi 
other  persona  would  have  believe 
property  atolen  under  the  satni 
cumstances.  Peterson  v.  D.  S.  ( 
213  Fed.  020.  130  C.  C.  A.  398. 

Cited  without  definite  aupiic 
Ei  parte  Kan-gi-shun-ca  (1SS3)  '. 
Ct.  396,  403,  109  U.  S.  536,  27  I 
1030;  U.  8.  v.  Stone  (C.  C.  18 
Fed.  232,  249. 


§  10462.  (Crim.  Code,  §  289.)  Laws  of  States  adopted  for 
ishing  wrongful  acts,  etc.;  effect  of  repeal,  etc 
Whoever,  within  the  territorial  limits  of  any  State,  orgai 
Territory,  or  District,  but  within  or  upon  any  of  the  places 
existing  or  hereafter  reserved  or  acquired,  described  in  section 
hundred  and  seventy-two  of  this  Act,  shall  do  or  omit  the  doir 
any  act  or  thing  which  is  not'  made  penal  by  any  law  of  Congress 
which  if  committed  or  omitted  within  the  jurisdiction  of  the  I 
Territory,  or  District  in  which  such  place  is  situated,  by  the 
thereof  now  in  force  would  be  penal,  shall  be  deemed  guilty  of  i 
offense  and  be  subject  to  a  like  punishment;  and  every  such  ! 
Territorial,  or  District  law  shall,  for  the  purposes  of  this  section, 
tinue  in  force,  notwithstanding  any  subsequent  repeal  or  amend 
thereof  by  any  such  State,  Territory,  or  District. 

B,  S.  |  6391.    Act  July  7.  1S98,  c.  570,  I  2,  30  Stat  717.    Act  March  4, 
C  321,  |  289,  35  Stat.  1145. 


Motes  of 


statute  in  general. 


r  punlih- 


mitted    In    post   office 


15.    Punishment. 

I.  Constitutionality-  -The  claim  that 
power  of  legislation  is  uuconstitu  Hon  al- 
ly delegated  to  the  state  legislatures  by 
Act  July  7,  1898,  !  2,  adopting  such 
punishment  for  offenses  committed  in 
places  under  the  exclusive  Jurisdiction 
and  control  of  the  United  States  as  the 
laws  of  the  state  in  which  such  places 


Decisions 

are  situated  "now  provide"  for 
offense,  the  punishment  thereto 
being  otherwise  .provided  for  b; 
law  of  the  United  States,  is  too  c 
unfounded  to  serve  as  the  basis 
writ  of  error  from  a  federal  su; 
court  to  a  circuit  court.  Franklin 
S.  (1909)  30  Sup.  Ct.  434,  435,  2 
S.  559,  54  L.  Ed.  615. 

Congress  nay  lawfully  declari 
the  criminal  law  of  a  state  aa  it 
at  the  time  shall  be  the  law  c 
United  States  in  force  in  part 
portions  of  the  territory  of  the  1 
States,  subject  to  the  letter's 
sive  jurisdiction.  Washington  P. 
Ity.  Co.  r.  Magruder  (D.  C.  191! 
Fed.  218. 

2.  Design  of  statute  In  gen 
Congress,  with  the  design  the 
places  uuder  the  exclusive  jurlsi 
of  the  United  States  shall  not  be 
from  the  restraints  of  the  law,  h 
acted  for  them,  a  criminal  code  ■ 
with  this  section.    Western  Unto 
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Chile*  (1*»)  29  Sup.  OL  618, 
14  V.  S.  274,  53  L.  Ed.  994. 
tatute  m  Incorporating  Into  *•"•* 

iw  stale  statute  of  limitations.— 
oly  7,  1898,  c.  576,  I  2,  providing 
*hen  any  offense  is  committed  in 
.bice,  jurisdiction  over  which  has 
retained  by,  or  ceded  to,  the  Lnit- 
ates  the  punishment  for  which  is 
irovlded  for  by  aw  »»•'  £• 
d  States,  the  offender  shall  re- 
the  same  punishment  as  the  laws 
e  sute  provide  for  the  like  of- 
,  does  not  incorporate  into  the 
al  law  the  general  statute  of  Umi- 
is  of  the  state  relating  to  crimes, 
i  prosecution  thereunder  is  gov- 
1  ss  to  limitation  by  the  federal 
it*.  U.  8.  v.  Andem  <D.  C.  1908) 
Fed.  996. 

Statute  as  limited  to  fixing  of 
ihRient  for  oflsnsos  under  federal 
.— R  S.  I  5391  (embodied  herein), 
Act  July  7,  1898,  c.  576,  30  Stat. 

the  former  of  which  provides 
in  case  of  any  offense  committed 
it  place  ceded  to  and  under  the  ju- 
ction  of  the  United  States,  "which 
,se  is  not  prohibited  or  the  P<m>sh- 
t  thereof  is  not  specially  provided 
by  any  law  of  the   United   States, 

offense  shall  be  liable  to  and  re- 
i  the  same  punishment  as  the  laws 
he  state  in  which  such  place  is  sit- 
4  now  in  force  provide  for  the  like 
ase,"  and  the  latter  of  which  con- 
g  similar  provisions  respecting  ol- 
les  committed  in  any  place  juris- 
ion  over  which  has  been  retained 
the  United  States  or  ceded  to  it, 
"the  punishment  for  which  ol- 
»  is  not  provided  for  by  any  law 
the  United  States,"  are  neither  of 
m  limited  to  the  firing  of  punish- 
at  for  offenses  expressly  created  by 

federal  lawo,  but  they  apply  to 
1  make  punishable  any  act  commit- 
in  such  places  not  so  provided  for, 
•  which  is  an  offense  under  the  laws 
the  state.  U.  S.  v.  Franklin  (C.  C. 
»)  174  Fed.  163. 

L  Application  to  offense*  under  Stat* 
(i  in  general.— This  section  is  limit- 
to  offenses  committed  in  places  ced- 

to  the  United  States  and  adopts 
t  state  law  as  to  such  offenses  if  not 
herwise  provided  for,  and  in  such 
its,  if  the  offense  is  a  felony  by  state 
n,  it  becomes  a  felony  by  this  sec- 
>q  U.  S.  v.  Coppersmith  (C.  C. 
80)  4  Fed.  198,  204. 
in  act  not  specifically  made  an  of- 
nse  by  the  statute  of  the  United 
ates,  but  which  is  an  offense  under 
t  laws  of  the  etate  whereiu  pcrform- 

ii  made,  by  R.  S.  i  5391  (embodied 
•rein)  an  offense  under  the  laws  of 
ie  United  States,  snd  punishable  by 
ie  same  penalties  which  are  inflicted 
ider  the  taws  of  the  state.  Sharon  v. 
ill  (C.  C.  1885)  24  Fed.  720,  731. 
6.  State  statutes  to  which  taw  »P- 
lles^In  U.  S.  t.  Paul  (1832)  «  Pot 


141,  8  L.  Ed.  MS,  tkl*  provision  wa* 
held  to  be  limited  to  the  laws  of  th* 
several  state*  in  force  at  the  time  of 
its  enactment.  Hollister  v.  U.  S. 
(1906)  145  Fed.  773,  76  C.  C.  A.  337. 
R.  S.  I  5391  (embodied  herein),  pro- 
viding that  when  an  offenae  not  pro- 
vided for  by  the  law*  of  the  United 
States  is  committed  in  a  place  ceded 
to  the  government,  the  same  shall  » 
subject  to  the  aame  penalties  provided 
for  the  like  offense  by  the  laws  'now 
in  force"  of  the  state  in  which  *uch 
place  is  situated,  applied  only  to  state, 
statutes  existing  at  the  time  of  its 
passage,  in  1825.  U.  S.  v  Barnaby 
(C  C.  1892)  51  Fed.  20,  following  U. 
S  t.  Psul  (1832)  8  Pet.  141,  142,  8 
L.  Ed.  348. 

R.  S.  I  5391  (embodied  herein),  mak- 
ing criminal  offenses  committed  in  any 
place  under  the  jurisdiction  of  the 
United  States,  not  prohibited  or  pro- 
vided for  by  any  law  of  the  United 
States,  subject  to  punishment  in  ac- 
cordance with  the  laws  of  the  state  in 
which  such  place  is  situated,  "now  in 
force,"  is  not  referable,  for  the  pur- 
pose of  ascertaining  the  state  laws  ap- 
plicable, to  the  date  when  it  was  first 
enacted,  in  1S25,  but  to  the  date  of  the 
adoption  of  the  Revised  Statutes,  in 
1878,  by  sections  5505  and  5596  (post, 
H  10592,  10093),  of  which  the  prior 
act  was  superseded  and  repealed.  In 
no  event  could  such  section  relate  back 
to  an  earlier  date  than  April  5,  1866, 
when  the  old  act  was  substantially  re- 
enacted.  U.  a  v.  Tucker  (D.  C.  1903) 
J22  Fed.  518. 

7.  Com*jon-taw  crimes.— The  com- 
mon law  of  crimes  is  in  force,  in  the 
etate,  except  where  affected  by  stat- 
ute, and  common-law  procedure  ie  in 
force  unless  special  provision  is  made 
by  statute  to  eiclude  the  same.  Ter- 
ritory v.  Montoya  (N.  M.  1912)  125  P. 
622. 

8.  Stat*  orlme  oommltted  In  post  of- 
fice building.— Act  July  7,  1898,  c.  576, 
|  2,  provides  that,  wben  any  offense  is 
committed  in  any  place  jurisdiction 
over  which  has  been  retained  by  or 
ceded  to  the  United  States  the  punish- 
ment for  which  is  not  provided  for  by 
any  taw  of  the  United  States,  the  of- 
fender shall  receive  the  same  punish- 
ment as  the  laws  of  the  state  provide 
for  a  like  offense.  Held,  that  under 
such  statute  a  federal  court  has  juris- 
diction to  prosecute  and  punish  for  a 
crime  denounced  by  the  state  law  com- 
mitted in  a  post  office  building  owned 
and  occupied  by  the  United  States 
within  a  state  over  which  legislative 
jurisdiction  has  been  ceded"  by  the 
state.  U.  S.  v.  Andem  (D.  C.  1908) 
158  Fed.  996. 


9,  Criminal  libel.— The  circulation  in 
the  government  reservation  at  West 
Point  and  in  the  post  office  building  in 
New  York  City  of  copies  of  a  newspaper 
containing  a  criminal  libel  printed  and 
(12909) 
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primarily  published  in  inch  city  cannot 
be  punished  in  the  federal  courts  un- 
der Act  July  7,  1898,  c.  578,  S  2,  pro- 
viding that  offenses  committed  in  plac- 
es under  the  exclusive  jurisdiction  and 
control  of  the  United  States,  when  not 
expressly  made  criminal  by  any  law  of 
the  United  States,  shall  be  punished  in 
accordance  with  the  law*  of  the  state 
in  which  such  places  are  situated, 
since  the  state  laws  afford  adequate 
punishment  for  the  offense,  without  re- 
sorting to  the  federal  courts,  and  the 
plain  purpose  is  that  there  shall  be 
but  a  single  prosecution  and  convic- 
tion for  a  criminal  libel.  U.  S,  v. 
Press  Pub.  Co.  (1911)  31  Sup.  Ct 
212,  219  U.  S.  1,  6S  L.  Ed.  85,  21  Ann. 
Caa.  942. 

10.  Offense*  by  Indians.-  It.  S.  f 
5391  (embodied  herein),  providing 
that,  when  an  offense  not  provided  for 
by  the  laws  of  the  United  States  is 
committed  in  a  place  ceded  to  the  gov- 
ernment, the  same  ahull  be  subject  to 
the  same  penalties  provided  for  the 
like  offense  by  the  laws  "now  in  force" 
of  the  state. in  which  such  place  is  sit- 
uated, does  not  apply  to  an  offense 
committed  by  one  Indian  against  an- 
other on  the  Flathead  reservation,  be- 
cause India  ue  living  in  the  tribal  re- 
lation arc  not  subject,  in  their  internal 
social  relations,  either  to  the  taw*  of 
the  states  or  of  the  United  States.  U. 
S.  v.  Barnaby  (C.  C.  1892)  51  Fed.  20. 

11.  Assault  to  kill  In  navy  yard.— 
The  circuit  court  for  the  eastern  dis- 
trict of  New  York  bad  jurisdiction  of 
au  indictment  for  an  assault  with  in- 
tent to  kill  committed  in  the  navy  yard 
at  Brooklyn.  Act  March  3,  1825.  U. 
S.  v.  Dolan  (C.  C.  1865)  Fed.  Cas.  No. 
14,978. 

12.  Falsa  pretenses.— Under  this  Act 
July  7,  1898,  §  1,  which  is  in  substance 
a  re-enactment  of  R.  S.  {  5391  (em- 
bodied herein),  any  act  committed  in 
any  place  under  the  jurisdiction  of  the 
United  Statea,  if  made  an  offense  by 
the  laws  of  the  state  in  which  such 
place  is  situated  when  committed  else- 
where in  the  state  is  an  offense  against 
the  United  States  and  punishable  as  in 
the  state  law  provided,  since  at  the 
date  of  the  passage  of  this  act  the  act 
of  obtaining  money  or  goods  by  false 
pretenses  was  made  a  crime  by  most 
of  the  laws  of  the  states  of  the  Union 
and  is  therefore  under  this  act  also 
made  a  crime  against  the  United 
States  in  all  places  over  which  the 
United  States  exercises  exclusive  leg- 
islative jurisdiction,  within  the  sever- 
al states  having  taws  providing  for  the 
punishment  of  such  an  act  as  a  crime. 
Biddte  v.  U.  S.  (1907)  156  Fed.  759, 
763,  84  C.  C.  A.  415. 

13.  Larceny. —  A  larceny  committed 
in  a  place  not  under  the  sole  and  ex- 
clusive jurisdiction  of  the  United 
States  may  be  punishable  under  Act 
1825.  c.  65,  t  3.    U.  S.  v.  Dnvia  (C.  C. 

1829)   Fed.  Caa.  No.  14,930. 
(12910) 


(Tit  6 

14.  Indictment, — In  an  indicia 
under  Act  April  5,  1866,  c  24,  |  2 
is  not  necessary  to  aver  that  the 
fense  is  not  punishable  by  any  la«r 
congress,  and  is  punishable  by  the  si 
laws,  and  a  conclusion  "against 
form  of  the  statute"  is  correct.  C 
v.  Wright  (D.  C.  1871)  Fed.  Cas. 
16,774. 

Under  It.  S.  |  5391  (embodied  hi 
in),  and  the  Kentucky  statute,  in  ft 
on  April  5,  1866,  1873,  and  1878, 
fining  the  offense  of  cutting,  stabb 
etc.,  an  indictment  for  the  offenst 
cutting  and  stabbing  with  intent  to 
committed  at  a  place  within  the  ex 
aive  jurisdiction  of  the  United  Sts 
situated  within  the  state  of  Kentu 
which  avers  that  the  accused  did  i 
fully  and  unlawfully,  in  sudden  1 
and  passion,  aud  not  in  self-defe: 
cut,  stab,  and  wound  a  certain  pen 
without  killing  him,  is  sufficient.  U 
v.  Tucker   (D.  C.  1903)   122  Fed.  I 

15.  Punishment.— Punishment  in 
federal  courts  as  an  offense  against 
United  States,  but  only  in  the  way 
to  the  extent  that  such  offense  w< 
have  been  punishable  if  the  territ 
embraced  by  the  government  reset 
Hon  where  the  crime  was  cumuli 
had  remained  subject  to  the  juris 
tion  of  the  state,  is  what  was  inter 
by  Act  July  7,  1898,  c.  576,  !  2,  ad. 
ing  such  punishment  for  offenses  c 
mitted  in  places  under  the  exclu 
jurisdiction  and  control  of  the  Un 
States  as  the  laws  of  the  state 
which  auch  places  are  situated  i 
provide  for  a  like  offense,  the  pun 
ment  therefor  not  being  otherwise  i 
vided  for  by  any  law  of  the  Un 
States.  U.  S.  v.  Press  Pub.  Co.  US 
31  Sup.  Ct.  212,  219  U.  a  1,  S3  L. 
65,  21  Ann.  Cas.  942. 

An  act  of  congress  adopting  the  i 
ishment  fixed  by  a  state  law  held  vi 
Hollister  v.  U.  S.  (1906)  145  Fed.  ' 
76  C.  C.  A.  337. 

Under  a  statute  providing  that  ei 
person  convicted  of  larceny  shall  su 
punishment  by  imprisonment  in 
penitentiary  for  not  less  than  one 
more  than  three  years,  it  is  not  ei 
for  tbe  trial  court,  in  sentencing  a  < 
victed  person  for  three  years,  to  r 
tbe  period  of  imprisonment  from 
arrival  at  the  penitentiary,  and 
from  the  date  of  sentence.  Prim 
U.  S.   (1899)  14  App.  D.  C.  381. 

Cited  without  definite  applies! 
U.  S.  v.  Lewis  (1906)  26  Sup.  Ct.  : 
231,  200  U.  S.  1.  50  L.  Ed.  343;  Fn 
tin  v.  U.  S,  (1910)  30  Sup.  Ct.  434. 
216  U.  S.  559.  54  L.  Ed.  615;  U 
v.  King  (C.  C.  1897)  81  Fed.  625,  I 
Boyd  v.  Great  Western  Coal  &  C 
Co.  (C.  C.  1911)  189  Fed.  115;  t 
v.  Zes  Cloya  (D.  C.  1888)  36  Fed.  - 
U.  S.  v.  Clark  (D.  C.  1891)  46  1 
633.  636;  U.  S.  v.  Beavers  (D. 
1903)  125  Fed.  778;  Ex  parte  1 
(D.  C.  1907)  157  Fed.  130;  Woo 
II.  S.  (1913)  48  Ot  CL  80. 
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CHAPTER  TWELVE 
Piracy  and  Other  Offenses  upon  the  Seas 


<.  Piracy ;     punishment   for. 

i.  Maltreatment  of  crew  by  officer* 
of  vessel;  puaishuieut  for; 
flogging. 

i.  iDcitiag  revolt  or  mutiny  on 
shipboard  ;    punishment  for. 

L  Revolt  or  mutiny  on  shipboard ; 
punishment  for. 

'.  Seaman  laying  violent  hands  on 
commander;     punishment    for. 

.  Abandonment  of  mariner  In  for- 
eign  port;    punishment  for. 

I.  Conspiracy  to  cast  away  ves- 
sel ;    punishment  for. 

'.  Plundering  vessel  in  distress, 
etc. ;  punishment  for ;  ob- 
structing escape  of  wrecked 
person  ;  holding  false  light ; 
punishment  for. 

_  Attacking  vessel  with  intent  to 
plunder;    punishment  for. 

',  Breaking  and  entering  vessel, 
etc. ;    punishment  for. 

.  Owner  destroying  vessel  at  sea ; 
punishment  for. 


Other  person  destroying  or  at- 
tempting to  destroy  vessel  at 
sea ;    punishment  for. 

Robbery  on  shore  by  piratical 
crew ;    punishment  for. 

Arming  vessel  to  cruise  against 
citizens;  punishment  for;  tri- 
als. 

Piracy  under  color  of  foreign 
commission ;     punishment   for. 

Piracy    by    aliens ;     punishment 


10475. 

10476. 

10477. 
10478. 
10470. 

10480.  Confederating, 

10481. 


with     pi- 
is  hment  for. 
Selling    arms,    intoxicants,    etc, 
in     Pacific    islands ;      punish- 
ment   for ;     medicinal    use    of 

Offenses  deemed  on  high  seal. 
"Vessels  of   the   United   States" 
defined. 

10463.  (Crim.  Code,  §  290.)     Piracy;   punishment  for. 
Whoever,  on  the  high  seas,  commits  the  crime  of  piracy  as  de- 
ed by  the  law  of  nations,  and  is  afterwards  brought  into  or 
ind  in  the  United  States,  shall  be  imprisoned  for  life. 

B.  S.  f  5363.     Act  Jan.  15,  1897,  c.  2»,  |  2,  29  Suit,  487.     Act  March  4, 
1909,  c.  321,  |  290,  30  Stat.  1146. 

Notes  of  Decisions 

;e    notes    under    ||    10445,    10457, 

:,  and  |  10506,  post. 

>e,    also,    ||    8039-8045,    ante,    and 

!8  thereunder. 

tfansa     la     general. — See,     also,     | 

20,   ante,  and   notes   thereunder. 

he  crime  of  robbery,  committed  by 

erson   who   is   not  a  citixen  of  the 

ted   States,    on   the    high   seas,    on 

rd   of   a   ship   belonging   exclusive]; 

subjects  of  a   foreign   state,  is  not 

cy  under  Act  1790,  c.  9,  |  8  and  is 
punishable    in    the    courts   of    the 

ted  States.     TJ.  S.  v.  Palmer  (1818) 

0.  8.  (3  Wheat)  610,  4  L.  Ed.  471. 

ct  April  30,  1790,  |  8,  incorporated 

.  R.   S.   i|   SHOO,  5369,   5383,   post, 

10466,   10467,  10479,  and  B.   S.  | 

2,  defining  and  punishing  piracy  was 
repealed    by    Act    March   3,    1819, 

>rporated  into  B.   S.   IS  4293-1295, 

;,  ||  8039-8041,  to  protect  the  com- 

ce  of  the  United  States  and  to  pun- 
pi  racy,   and   when   embarked   on   a 

itical  cruise  every  individual  be- 
es doubly  punishable  whatever  may 

his  national  character,  or  whatever 

'  have   been   that  of   the  vessel   in 

ch  he  sailed,  or  of  the  vessel  attack- 


ed. U.  S.  v.  Furlong  (1820)  5  Wheat 
184,  193,  202,  206,  5  L.  Ed.  64. 

Robbery  or  forcible  depredation  on 
the  sea  onimo  furandi  is  piracy  by  the 
law  of  nations  and  b;  act  of  congress. 
U.  S.  v.  Smith  (1820)  5  Wheat.  153, 
161,  5  L.  Ed.  57. 

Act  March  3,  1819,  |  5,  incorporated 
into  this  section,  furnishes  a  sufficient 
definition  of  piracy,  and  it  is  defined  to 
be  robbery  on  the  seas.  U.  S.  v.  Fur- 
long (1820)  6  Wheat  184.  204,  5  L. 
Ed.  64. 

The  crime  of  piracy,  as  defined  by  the 
taw  of  nations  and  the  acts  of  congress, 
consists  of  robbery  or  forcible  depreda- 
tion upon  the  see.  U.  S.  v.  Chapels  (C. 
C.  1819)  Fed.  Cas.  No.  14,782. 

A  pirate  is  one  who  acta  solely  on 
his  own  authority,  without  any  com- 
mission or  authority  from  a  sovereign 
state,  seizing  by  force,  and  appropriat- 
ing to  himself,  without  discrimination, 
every  vessel  be  meets  with.  Davison 
v.  Seal-Skins  (C.  C.  1835)  Fed.  Cas. 
No.   3,661. 

Congress  may  make  depredations  up- 
on the  high  seas  punishable  as  piracy, 
though  they  do  not  strictly  constitute 
(12911) 


§  10463 


THE   CRIMINAL  CODE    (|  290) 


(T 


_.    ..  The  Pirates    (1 

Wheat.  184,  200,  206.  5  L,  Ed   I 

The  federal  circuit  court  had  j 

tion   of   piracy   in    the    commiai 

murder  on  board  of  an  America 

committed  in  an  open  roadste* 

to  a  foreign  territory,  and 

i  mile  of  the  abore.    Act  A; 


1790,  ■ 


such  crime  as  known  to  international 
law.  Charge  to  Grand  Jury,  Treason 
and  Piracy  (C.  C.  1S61)  Fed.  Cas.  No. 
18,277. 

An  association  of  persons  who  i 
dertake  to  establish  a  new  government 
and  assume  the  character  of  a  nation 
may  be  recognized  by  other  govern- 
ments in  wbole  or  in  part,  or  they  may 
be  utterly  ignored  by  them.     Id. 

"Depredating  on  the  high  seas  with- 
out authority  from  any  sovereign  pow- 
er" is  piracy  by  the  law  of  nations. 
It  la  not  necessary  that  the  motive  be 
plunder,  or  that  the  depredations  be 
directed  against  the  vessels  of  all  na- 
tions indiscriminately.  As  In  robbery 
upon  the  land,  it  is  only  essential 
that  the  spoliation,  or  Intended  apolia-  s,rll,     . 

tion,  be  felonious;    L  e„  done  willfully,      T  Flr,n.B  b*   one  *■»»•'   '"to  ■ 
with  intent  to  injure,  and  without  legal      „,I       Ke  ™*  fire  °f  °ne  Te8sel  «= 
authority  or  lawful   excuse.     The  Am-      SJlfL  ■B7iHfrt  a«re8Sion  with 
brose  Light  (D.  C.  18S5)  20  Fed.  408. 
As  war  means  and  intends  spoliation 
of  property  and  life,  if  the  war  be  un- 
lawful, the  animus  belligerandi  if 
eye  of  the  law  felonious.     It  include* 
the   animus  furnndi  in   the   intentional 
destruction   of   life   and   property.      Id. 
The   offense   of   piracy   may   be  com- 
plete, though  but  a  single  act  be  com- 
mitted  or  intended.     Id. 


1813)  Fed.  Cas.  No.  16,196. 

"High  seas"  (Act  April  30,  l 
9i  I  8)  mean  any  waters  on  t 
coast  which  are  without  the  bom 
of  low-water  mart.     Id. 

The  term  "high  aeaa"  is  used 
acta  of  congress  in  its  popular  ai 
?"'""■*•  u-  S-  v.  Wilson  i 
1850)  Fed.  Cas.  No.  16,731 


March  3,  1819,  c.  77,  it  must  be 

aggression,   unprovoked   by  any 

act  of  hostility  or  menace  frt 

(1860)  9  Op.  Atty 


453. 


Jurisdiction.— See,  also,  notes  under 
S  10440,  ante. 

Under  Act  1790,  c.  9,  |  8,  the  Unit- 
ed States  circuit  courts  had  jurisdic- 
tion of  piracy  committed  on  the  high 
seaa.  U.  8.  v.  Palmer  (1818)  16  U. 
8.  (3  Wheat)  610,  4  L.  Ed.  471. 

The  courts  of  the  United  States  have 
jurisdiction  of  a  piratical  murder  com- 
mitted on  the  high  eeas,  from  a  vessel 
belonging  to  the  United  States,  by  a 
foreigner,  being  on  board  of  auch  ves- 
sel, upon  another  foreigner  on  board  of 
a  foreign  vessel,  but  not  of  a  murder 
committed  by  one  foreigner  on  an- 
other, both  being  on  board  of  a  for- 
eign vessel.  U.  8.  v.  Pirates  (1820) 
18  U.  S.  (5  Wheat.)  184,  0  L.  Ed.  64. 

i    seas."— See,    also. 


M sailing    of   ' 

|  10445,  ante.  __,   a t 

It  is  competent  under  an  indictment  district   whew   the^offendeVis"  *\ 

-r   Diracv   far   f]1P   i„iv   t„   find   <!,„.   .  bended  or  first  brought     (1815)  ] 


S«liure  of  vessel  carrying  arm 

munitions— The  seizure  of  a 
carrying  arms  and  munitions  of  * 
a  port  of  the  enemy  by  an  armed 
whose  officers  held  commissions 
the  hostile  country,  is  not  piracj 
8-  '-Smith  (D.  C.  1820)  Fed.  Ca 

Vassal*  throwing  off  national  eh 
tar  and  cruising  piratically.— Act 
30,  1700,  c.  9.  %  8,  enends  to  all 
sons  on  board  of  vessels  which  i 
off  the  national  character  by  en 
piratically  and  committing  pirat 
other  vessels.  U.  S.  v.  Klintock  ( 
6  Wheat.  144,  151,  5  L.  Ed.  55. 

A  vessel  loses  her  national  chat 
by  assuming  a  piratical  character 
a  piracy  committed  by  a  foreigner 
on  board  such  a  vessel  upon  any 
veasel  whatever  is  punishable.  1 
j.  Furlong  (1820)  5  Wheat  184, 
203,  205,  5  L.  Ed.  64. 

Where  offanso  should  be  preset 
—Piracy  committed  on  the  high 
or  out  of  the  jurisdiction  of  a  pai 
should  be  prosecuted  fa 


for  piracy  for  tbe  jury  to  find  that  a 
vessel  within  a  marine  league  of  the 
shore  at  anchor  in  an  open  roadstead, 
where  vessels  only  ride  under  shelter  of 
the  land  at  a  season  when  the  course 
of  the  winds  is  variable,  is  on  the  high 


Atty.  Gen.  1 

Cited  without  definite  applies 
D.  8.  v.  The  Three  Friends  (1897 
Sup.  Ct  495,  498,  166  U.  8.  1,  i 


§  10464.  (Crirn.  Code,  §  291.)     Maltreatment  of  crew  by  offi 

of  vessel;  punishment  for;  flogging.  ■ 

Whoever    being  the  master  or  officer  of  a  vessel  of  the  Un 

Mates,  on  the  high  seas,  or  on  any  other  waters  within  the 

miralty   and    maritime   jurisdiction   of  the   United   States    be 

wounds,  or  without  justifiable  cause,  imprisons  any  of  the  crew 

such  vessel,  or  withholds  from  them  suitable  food  and  nourishm 

or  innicts  upon  them  any  cruel  and  unusual  punishment,  shall  be  fi 

not  more  than  one  thousand  dollars,  or  imprisoned  not  more  than 

(12912) 


12) 
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S  10464 


s,  or  both.  Nothing  herein  contained  shall  be  construed  to  repeal 
nodify  section  forty-six  hundred  and  eleven  of  the  Revised  Stat- 

R.  S.  g  5347,  aa  amended,  Act  March  3,  1897,  c.  389,  I  18,  29  Stat  691.  Act 
■arch  4,  1909,  a  821,  f  291,  35  Stat.  1145. 

R.  S.  I  4611,  mentioned  in  this  section,  abolishing  flogging  on  vessels,  was 
intended  bj  Act  Dec.  21,  1898,  c.  28,  |  22,  to  reed  as  get  forth  ante,  |  8391. 

Note*  of  Deolaloma 


OBcer"   within   meaning  of  itatute. 
leaning  of  "crew." 

latere  and  element*  of  offense  in  gen- 
eral. 
rue!  and  unusual  or  excessive  punlah- 


eimu    to    Inn  let    puDleh- 
s  of  vessel  extradited  on 


Irll  liability. 

"Offlear"  within  meaning  of  stat- 
-Where  the  roustabout*  belonging 
e  crew  at  a  steamboat  are  divided 
watches,  and  one  of  their  number 
:t  over  them  as  "captain  of  the 
h,"    with    power    to    direct   their 

and  demand  obedience  to  hie  or- 

he  ia  an  officer  within  the  mean- 
if  the  statute  (R.  S.  f  5347  [em- 
si  herein]),  and  ma;  be  held  to 
er  a  charge  of  beating  and  wo  und- 
ine of  the  crew  so  placed  under 
■ommaud.  U.  8.  T.  Trice  (D.  C. 
)  30  Fed.  490. 

e  who  by  authority  exercises  con- 
over  the  actions  of  the  crew,  or 
part  of  It.  by   giving  direction   to 

work,  is  an  "officer,"  within  the 
ling  of  R.  S.  |  5347  (embodied 
n),  and  is  liable  to  the  penalty 
■by  prescribed  if  he  beat  or  wound 
>f  the  crew.     Id. 

Meaning  of  "crew."— Under  Act 
.  c  40,  4  Stat  776,  providing  "that 
y  master  or  other  officer    *    *    * 

from  malice,   hatred   or  revenge, 

without  justifiable  cause,  beat 
id  or  imprison  any  one  or  more  of 
rew,"  etc.,  he  shall  be  punished  by 

etc.,  held  that  the  word  "crew" 
intended  to  include  the  officers,  as 
as  the  common  eeamen,  and  that 
ister  was  liable  under  the  statute 
in  In) prison m en t  of  the  flret  mate 
i  ship.    U.  S.  v.  Winn  (C.  C.  1838) 

Cas.  No.  16,740. 

Mature  and  elements  af  offense  la 
■al.— To  authorize  a  conviction,  un- 
let 1S35.  c  40,  |  3.  for  injury  to 
iman,  both  malice,  hatred,  or  re- 
3  and  a  want  of  justifiable   cause 

be  shown.  TJ.  S.  v.  Taylor  (C.  C. 
I  Fed.  Caa.  No.  16,442. 
t  Sept.  28,  1860,  f  1.  ante,  |  8391, 
thing  the  punishment  of  flogging 
it  a  penal  law,  and  no  indictment 
be  framed  upon  it ;  but  it  makes 
nportant  change  in  the  powers  of 
master,  and  has  an  important  ef- 

10U.S.Cokp.'16-808 


feet  on  the  question  of  justifiable  cause 
and  malice  arising  under  indictments 
framed  on  this  section.  U.  S.  v.  Cutler 
(C.  C.  1853)   Fed.  Cas.  No.  14,910. 

On  an  indictment  under  Act  March 
3.  1835,  S  3,  tbe  government  must  show 
that  the  act  was  without  justifiable 
cause,  and  a  willful  departure  from  a 
known  duty.    Id. 

4.  Cruel  and  unusual  or  excessive 
punishment.— Flogging  is  not  a  cruel 
and  unusual  punishment  within  tbe 
meaning  of  Act  March  3.  1835,  5  3. 
TJ.  S.  v.  Collins  (C.  C.  1854)  Fed.  Caa. 
No.  14336. 

It  is  not  a  cruel  or  excessive  punish- 
ment to  keep  two  waiters  ironed  to- 
gether for  10  hours  for  fighting  in  tbe 
cabin  of  a  vessel.  Undrop  v.  Dell 
<D.  C.  1868)  Fed.  Cas.  No.  8,365. 

5.  Flogging  or  beating  roustabout*— 
It  Is  no  more  lawful  to  flog  a  "roust- 
about" than  it  is  to   so  discipline  a 


ful  to  beat  them  with  sticks  and  clubs, 
for  which  the  officers  are  liable,  both 
civilly  and  criminally.  Rile;  v.  Allen 
(D.  C.  1885)  23  Fed.  46,  47. 

6.  Location  of  vessel. — The  offense  of 
maltreating  a  seaman  on  board  an 
American  vessel  is  punishable,  under 
R.  S.  |  6347  (embodied  herein),  re- 
gardless of  the  location  of  such  vessel. 
TJ.  S.  v.  Bennett  (D.  O.  1877)  Fed.  Cas. 
No.  14,674. 

Tbe  master  of  a  ship  is  indictable  for 
acts  of  violence  to  a  seaman  on  board 
the  ship  in  the  harbor  of  Charleston. 
(1856)  7  Op.  Atty.  Gen.  732. 

7.  Acts  ol  subordinate  or  Inferior  of. 
fleers. — A  master,  who  is  present  when 
punishment  is  inflicted  by  a  subordinate 
officer,  is  personally  responsible  there- 
for. TJ.  S.  v.  Taylor  (C.  C.  1837)  Fed. 
Cas.  No.  16,442. 

In  the  absence  of  the  master,  tbe 
next  highest  officer  on  board  succeeds 
to  his  rights  and  authority  pro  tempore, 
so  far  as  they  are  necessary  for  tbe 
due  performance  of  the  ship's  duties. 
Id. 

An  Inferior  officer  cannot  inflict  blows 
upon  a  seaman  for  disobedience  with- 
out consulting  the  master,  except  in 
a  case  which  will  not  admit  of  delay, 
TJ.  S.  v.  Harriman  (D.  C.  1876)  Fed. 
Cas.  No.  16,311. 

8.  Refusal  of  seaman  to  Inflict  pun- 
ishment.— A  seaman  may  refuse  to  in- 
flict punishment  on  one  of  the  crew 
unless  some  justifiable  cause  is  point- 
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ed  out  to  him.  TJ.  S.  v.  Winn  (C.  C. 
1838)   Fed.  Can.  No.  16,730a. 

0.  Trial  of  mat*  or  vessel  extradited 
oa  charge  of  murder.— Where  a  mate 
of  a  vessel  is  extradited  on  a  charge 
of  murder  under  a  treaty  providing  for 
extradition  on  that  charge,  he  cannot 
be  tried  for  cruel  and  unusual  punish- 
ment of  the  man  be  was  charged  with 
murdering,  under  It.  S.  5  6347  {em- 
bodied herein),  which  was  an  offense 
not  included  in  the  treaty.  U.  8.  v. 
Rauscher  (1880)  7  Sup.  Ct  234,  235, 
110  U.  S.  407,  30  L.  Ed.  425. 

10.  Evidence.— In  order  to  justify  a 
conviction  under  H.  S.  6  5347  (embod- 
ied herein),  imposing  a  penalty  npon 
the  master  or  other  officer  of  a  vessel 
who  withholds  suitable  food  and  nour- 
ish meat  from  the  crew,  each  of  the 
statutory  elements  of  lack  of  a  suita- 
ble food  supply,  absence  of  justifiable 
cauHe,  and  the  presence  of  malice, 
hatred,  or  revenge,  must  be  found  be- 
yond a  reasonable  doubt.  U.  S.  v.  Reed 
(C.  C.  1897)  86  Fed.  308. 

11.  Civil  liability. — In  an  action  by  a 
member  of  the  crew  of  a  vessel  against 
the  owners  to  recover  damages  for  his 
unlawful  imprisonment  by  tbe  master, 
where  the  answer  alleged  as  a  special 
defense  that  plaintiff  had  become  men- 
tall;  deranged,  rendering  his  confine- 
ment necessary  and  proper,  it  was  not 
error  to  instruct  tbe  jury  that  the  bur- 
den of  proving  such  defense  rested  on 
defendant;  nor  was  such  instruction  in- 
consistent with  the  general  charge  that 
plaintiff  bad  the  burden  of  proving  that 
his  restrsint  was  unlawful,  malicious, 
and  without  probable  cause.  Pacific 
Packing  &  Navigation  Co.  v.  Fieldiug 
(1905)   136  Fed.  577,  69  C.  C.  A.  325. 

A  corporation  owner  of  a  vessel  can- 
not be  subjected  to  punitive  damages 
because  of  the  unlawful,  oppressive,  and 
malicious  action  of  the  master  in  im- 
prisoning a  member  of  the  crew  while 
at  sea,  which  action  was  not  author- 
ized nor  ratified  by  the  corporation.    Id. 

The  punishment  must  not  be  exces- 
sive, considering  the  nature  of  the  of- 
fense. A  single  blow  with  tbe  band, 
producing  no  wound,  is  not  excessive. 
Fuller  v.  Colby  (C.  C.  1840)  Fed.  Cas. 
No.  6,149. 

Where  a  seaman  has  been  wrongful- 
ly imprisoned,  vindictive  damages  are 
not  allowed,  in  Ihe  absence  of  bad  mo- 
tives; but  compensation  will  be  allow- 
ed for  the  lime  of  the  imprisonment 
and  the  articles  lost,  with  interest 
thereon,  and  passoge  home.  Jay  v. 
Almy  (C.  C.  1846)  Fed.  Cas.  No.  7,236. 

The  master  is  not  justified  in  impris- 
oning a  seaman  on  mere  suspicion  that 
be  is  a  dangerous  man.  or  on  request 
of  tbe  crew;  and.  if  his  effects  are  lost 
while  thus  imprisoned,  the  master  is 
liable.    Id. 

An  action  for  damages  for  maltreat- 
ment of  a  seaman  by  the  master  is  bas- 
ed on  breach  of  the  duty  of  good  treat- 
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ment,  and  a  statute  limiting  tt 
for  bringing  actions  for  aasai 
buttery  does  not  apply.  Gabrie 
Waydell  (C.  C.  1805)  67  Fed.  & 
The  action  of  the  master  in  a 
seamen  for  insubordination,  i 
sending  seamen  on  shore  for  a 
of  wood  and  water,  where  the, 
attacked  by  savages,  held  jus 
Healey  v.  Martin  (D.  C.  1823 
Cas.  No.  9,295. 

Officers  are  liable  only  for  the 
pecuniary  damages  sustained  wt 
administering  merited  punish  met 
unnecessary  harshness,  a  severe 
is  unintentionally  done.  El  well  \ 
tin  (D.  C.  1824)  Fed.  Caa.  No.  i 
Seamen  Dot  liable  for  board  wl 
justly  detained  in  foreign  jail  b; 
ter.  Anonymous  (D.  C.  1829 
Cas.  No.  473. 

Advice  of  consul  will  not  jui 
master  in  illegally  imprisoning  i 
in  foreign  jail,  or  deprive  seat 
legal  remedies.  Id.;  The  Williac 
ris  (D.  C.  1837)  Fed.  Cas.  No. 
A  mate  will  not  be  held  reap 
as  a  joint  trespasser  in  assiiti 
master,  in  obedience  to  bis  ord 
inflicting  punishment  on  a  seami 
less  obviously  and  grossly  excess i 
unjust.  Butler  v.  McClellan  i 
1831)  Fed.  Caa.  No.  2,242. 

An  actioD  against  a  mate  by 
man,  for  false  imprisonment,  w 
lie,  where  the  imprisonment  w 
dered  by  the  master  through  t 
vice  and  request  of  the  mate.  G 
v.  Uibbins  (D.  C.  1833)  Fed.  Ci 
6,222. 

The  maater  la  liable  in  damag 
flogging  a  seaman  without  a  h 
for  disobeying  orders,  where  tb 
man  acted  in  good  faith.  Sheri 
Furhur  (D.  0.  1834)  Fed.  Ca 
12,761. 

Measure  of  damages  for  excesi 
unlawful  punishment.  Gould  v. 
Hanson  (D.  C.  1836)  Fed.  Ca 
5.636. 

The  crew  are  entitled  to  the  | 
tion  of  the  maater  against  illeg: 
lence  from  his  officers;  and  if 
fuse  to  hear  their  complaints,  ani 
no  assurance  against  future  wrc 
has  no  right  to  require  further  & 
from  them.  Shorey  v.  Rennell 
1858)  Fed.  Caa.  No.  12,806. 

Where  the  master  causes  any 
crew  to  be  confined  in  a  foreig 
he  must  see  that  tbey  have  h 
treatment.     Id. 

A  seaman  is  not  authorised  i 
any  kind  and  degree  of  res) 
where  the  wrong  done  him  will 
of  complete  indemnity.     Id. 

The  master  is  civilly  responsfl 
his  ill  treatment  of  the  crew  on 
notwithstanding  the  advice  or  dii 
of  a  consul.    Id. 

A  master  who.  without  invest] 
the  circumstances,  unjustly  cat 
seaman  to  be  punished  for  an  < 
he  did  not  commit,  is  liable,  thoi 
did  not  act  in  a  cruel  or  oppt 
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it.  Lindrop  T.  DaU  {D.  a  1868) 
.  Cas.  No.  8,365. 

des  for  assessment  of  damages  in 
a  of  beating  and  wounding  a  aea- 
.  Hanson  v.  Fowle  (D.  C.  1871) 
.  Cm.  No.  6.042. 

ate  is  liable  for  striking  in  anger, 
Dot  as  discipline,  a  buy,  for  using 
opprobrious  epithet  in  reply  to  a 
-ge  of  theft.  Backstack  v.  Banks 
C  1874)  Fed.  Cas.  No.  711. 
ithority  from  a  consul  will  not  ex- 
:  excessive  punishment  of  a'  seaman 
lie  master.  Peters  t.  Martena  (D. 
1875)  Fed.  Cas.  No.  11,031. 
inrts  of  admiralty  do  not  allow  ex- 
igent dfemages  for  personal  injuries 

are  not  permanent  or  serious,  on 
consideration  of  personal  indignity 
red  to  a  roustabout  who  is  beaten 
he  mate  while  at  work.     The  Qen- 

Rucker  (D.  C.  1888)  36  Fed.  152. 

an  action  by  a  cook  against  the 
tar  of  a  Teasel  for  injuries  caused 
lb  assault  with  a  belaying  pin,  for 
bedience,  the  assertion  by  the  mas- 
ol  the  lawfulness  of  such  punish- 
t  will  be  regarded  as  an  aggrava- 

rather  than  a  defense;  3  resort 
he  use  of  a  weapon  or  violence  be- 
only  justifiable  when  necessary  to 
irce  instant  obedience  in  a  case  of 
rgency  at  sea.  Pad  more  v.  Pilta 
C.  IBM)   44  Fed.  104. 

a  libel  by  a  cook  against  the  mas- 
of  an  American  vessel,  it  was  shown 

the  master  punished  the  cook  for 
'ul  disobedience  on  board  of  the 
#1  in  port,  by  assaulting  and  atrik- 
bim  upon  bis  head  with  a  belaying 
seriously  injuring  him.  Held,  that 
libelant,  should  recover  as  damages 
00,  besides  the  value  of  personal 
4s  lost  in  consequence  of  the  in- 
.    Id. 

i  a  libel  by  a  seaman  against  the 
ter  tor  personal  injuries,  the  mas- 
denied  the  allegation  a  of  cruel 
tmcnt.  which  were  testified  to  by 
ant  and  other  seamen  only.  There 
no  evidence  of  cruel  treatment  ei- 

before  or  after  one  transaction 
tioned,  though  the  voyage  was  a  long 

The  master,  libelant,  and  vessel 
)  British.  It  appeared  that  libel- 
saw  a  British  consul  at  the  port 
te  the  alleged  cruel  treatment  oc- 
ed,  but  made  no  complaint;  that  on 
ring  at  this  port  be  saw  the  consul, 
complained  of  the  mate  only;    that 

previous  suit  he  claimed  his  dis- 
ge  by  reason  of  nonage,  and  said 
ing  of  bad  treatment  Held,  that 
libel  would  be  dismissed.  Mellor  v. 
(D.  C.  1891)  45  Fed.  115. 
ie  master  of  a  vessel  is  not  liable 
personal  injuries  inflicted  on  a  sea- 

by  the  mate  before  the  master 
i  Interfere.     Id. 
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A  libel  for  personal  injuries  by  a  sea- 
man against  the  master  will  be  dis- 
missed where  it  appears  that  tbe  in- 
juries consisted  of  striking  libelant  on 
tbe  head  with  a  broomstick,  causing 
him  to  have  a  stiff  neck  for  several 
days;  this  being  done  aa  a  punishment, 
libelant  and  other  seamen  having  been 
suspected  of  stealing  certain  ship 
stores  which  were  found  in  libelant's 
bunk.  Healy  v.  Cox  (D.  C.  1891)  45- 
Fed.  119. 

The  rule  that  a  ship  is  not  liable  to 
a  seaman  in  damages  for  injuries  re- 
sulting from  negligence  of  the  officers 
is  not  applicable  when  sneb  negligence 
amounts  to  a  breach  of  duty;  as  where 
the  master  fails  to  protect  the  seamen 
from  continued  violence  and  brutal 
treatment  at  the  bands  of  a  subordi- 
nate officer.  The  Marion  Cbilcott  (D. 
C.  1899)  95  Fed.  688. 

Libelants  were  seamen  on  board  an 
American  bark  of  which  respondent 
was  master,  and  while  in  Havana,  dur- 
ing their  term  of  service,  refused  to 
work  longer.  Respondent  reported  the 
matter  to  tbe  captain  of  tbe  port,  who- 
was  a  military  officer  of  the  United 
States,  and  requested  permission  to  dis- 
charge tbe  men.  This  was  refused,  an<f 
tbe  captain  of  the  port  had  the  men 
taken  on  shore  and  imprisoned.  On 
their  return  to  the  vessel  one  of  them 
waa  placed  in  irons  by  the  mate.  Re- 
spondent was  absent  and  it  did  not  ap- 


t  the 


ders.  Shortly  after  bis  return  such 
libelant  was  released.  Held  that,  con- 
ceding tbe  imprisonment  in  both  in- 
stances to  have  been  unlawful,  there 
was  no  ground  for  holding  respond- 
ent personally  liable  therefor.  Johns- 
ton v.  Mowatt  (D.  C.  1902)  115  Fed. 
844. 

The  master  of  a  ship  while  on  board 
is  the  agent  of  the  owners  in  respect 
to  all  matters  which  come  within  the 
■cope  of  bis  duty,  and  the  owners  and 
ship  are  liable  in  damages  to  a  seaman, 
not  only  for  the  unwarranted  ill  treat- 
ment of  aucb  seamen  by  the  master 
himself,  but  for  his  failure  to  perform 
his  duty  to  protect  the  seaman  front 
assaults  and  ill  treatment  by  other  offi- 
cers. The  Lixxie  Burrill  (D.  C.  1902r 
115  Fed.  1015. 

Although  a  master  may  give  moder- 
ate correction  to  mariners  for  neglect 
or  refusal  to  do  their  duty,  if  be  beats 
them  cruelly,  or  uses  improper  weap- 
ons, he  is  answerable  in  damages. 
Flemming  v.  Ball  (S.  C.  1784)  1  Bay,  3. 

Cited  without  definite  application, 
Memphis  &  Newport  Packet  Co.  v.  Hill 
(1903)  22  Fed.  246,  58  C.  C.  A.  610; 
Iu  re  Smith  (C.  C.  1882)  13  Fed.  25; 
The  T.  F.  Oahes  (D.  C.  1897)  82  Fed. 
759.  700. 


0465.  (Crim.  Code,  §  292.)  Inciting  revolt  or  mutiny  on  ship- 
board;  punishment  for. 

Vhoever,  being  of  the  crew  of  a  vessel  of  the  United  States,  on 
high  seas,  or  on  any  other  waters  within  the  admiralty  and 
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maritime  jurisdiction  of  the  United  States,  endeavors  to  nil 
revolt  or  mutiny  on  board  such  vessel,  or  combines,  conspires,  or 
federates  with  any  other  person  on  board  to  make  such  rev< 
mutiny,  or  solicits,  incites,  or  stirs  up  any  other  of  the  crew  to  di 
or  resist  the  lawful  orders  of  the  master  or  other  officer  of  such  v 
or  to  refuse  or  neglect  their  proper  duty  on  board  thereof,  or  t 
tray  their  proper  trust,  or  assembles  with  others  in  a  tumultuou 
mutinous  manner,  or  makes  a  riot  on  board  thereof,  or  unlay 
confines  the  master  or  other  commanding  officer  thereof,  shall  be 
not  more  than  one  thousand  dollars,  or  imprisoned  not  more  tha 
years,  or  both. 

R.  S.  f  5359.    Act  March  4,  1000,  c.  321,  |  292,  35  Stat  1146. 


Note*  at 


13.    Indictment,    proof,   and   variance. 
IS.    Arrest  of  Judgment. 

1.  Repeal  of  statute. —The  provision 
of  R,  8.  j  5359  (embodied  herein), 
which  maker,  it  a  criminal  offense  "if 
any  one  of  the  crew  of  an  American 
vessel  on  the  high  seas,  or  other  wa- 
ters within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States,  en- 
deavors to  make  a  revolt  *  *  •  on 
board  such  vessel,"  was  not  repealed  by 
implication  by  the  provision  of  the  ship- 
ping commissioners'  act  of  June  7,  1872 
<R.  S.  i  4G96,  par.  7  [ante,  f  8380]), 
which  makes  it  ao  offense  for  any  sea- 
man to  ■"combine  with  any  others  of  the 
crew  to  disobey  lawful  commands."  In 
re  Simpson  (D.  C.  1001)  119  Fed.  620. 

2.  American  ship  within  statute.— 
Where  a  registered  vessel  has  entered 
on  a  whaling  voyage  without  surrender 
of  her  register,  she  is  not  an  American 
whip,  within  Act  1835,  c.  40,  and  an  in- 
dictment will  not  lie  against  her  crew 
for  an  endeavor  to  make  a  revolt.  U. 
S.  v.  Rogers  (C.  G.  1838)  Fed.  Cas.  No. 
16,189. 

3.  "Seaman"  within  statute.— Seamen 
of  the  United  States,  put  on  board  a 
vessel  of  the  United  States  by  a  consul, 
are  bound  to  the  same  obligations  which 
exist  in  cases  of  articled  seamen.  U. 
S.  v.  Sharp  (C.  C.  1815)  Fed.  Cas.  No. 
16,264. 

The  mate  Is  a  seaman,  within  Act 
1790,  c.  36,  5  12.  U.  S.  v.  Savage  (C. 
C.  1830)  Fed.  Cas.  No.  16,225. 

A  cooper  of  the  ship  is  a  seomnn, 
within  the  provisions  of  the  act.  U.  S. 
v.  Thompson  (C.  C.  1832)  Fed.  Caa. 
No.  16,492. 

Foreign  seamen  on  board  of  American 
vessels  are  as  much  subject  to  punish- 
ment for  acts  of  revolt,  or  attempts  to 


Deo  lain  os 

commit  revolts,  as  Americans.  T 
Peterson  (C.  C.  1846)  Fed.  Ca 
16,037. 

R.  S.  M  5359,  5360  (this  compi 
H  10465,  10466),  punishing  "ai 
of  the  crew  of  an  American  vcps 
making  revolt,  or  endeavoring  to 
revolt,  on  board,  within  the  adi 
and  maritime  jurisdiction  of  the 
States,  embrace  the  mate  and  all 
officers  inferior  to  the  master. 
t.  Huff  (C.  C.  1882)  13  Fed.  630. 

4.  Pilot  aa  "officer."— The  pilo 
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Ecer  of  the  vessel, 
Act  1835,  ]2;  and  a  disobedie 
his  orders  is  a  revolt,  under  Act 
U.  S.  v.  Lynch  (C.  C.  1843)  Fei 
No.  15,648. 

5.  Mutiny— See,  also,  notea  urn 
following  section. 

In  a  prosecution  for  mutiny, 
this  and  the  following  section,  i 
be  proved  that  the  offense  wai 
mined  on  a  United  States  vessel 
high  seas,  that  defendants  were 
bers  of  the  crew,  and  while  so 
the  master  or  person  in  charge, 
ed  him,  and  were  apprehended 
first  brought  within  the  district, 
v.  Reid  (D.  C.  1913)  210  Fed.  4 

6.  Endeavor  to  make  revolt  In 
»l— To  constitute  an  endeavor  t 
rnit  a  revolt,  within  Crimea  Act  1 
36,  it  is  necessary  that  tbere  she 
some  effort  or  act  to  stir  up  otl 
the  crew  to  disobedience  of  the  ■ 
U.  S.  t.  Kelly  (1826)  24  U. 
Wheat.)  417,  6  L.  Ed.  508. 

A  conspiracy  to  usurp  the  an 
and  command  of  a  ship,  and  ove 
that  of  the  master  or  command 
ficer,  or  to  resist  a  lawful  comm 
the  master  for  such  purpose,  a 
endeavor  to  stir  up  others  of  th 
to  such  resistance,  is  an  endea 
commit  a  revolt  U.  S.  v.  Smith 
1816)  Fed.  Cas.  No.  16,337;  U 
Hemmer  (C.  C.  1825)  Fed.  Ci 
15,345;  U.  S.  v.  Gardner  (O,  C. 
Fed.  Cas.  No.  15,188;  U.  S.  v. 
(C.  C.  1830)  Fed.  Cas.  No.  16,2 
S.  v.  Thompson  (C.  C.  1832)  Fe 
No.  16,492;  U.  S.  T.  Cassedy 
1837)  Fed.  Caa.  No.  14,745. 
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niolence,  disobedience  of  orders,  or 
lence  to  the  master,  unaccompanied 
other  acta  showing  an  intent  to  sub- 
t  hia  command,  is  not  an  endeavor 
nuke  a  revolt  U.  8.  v.  Kelly  (0. 
1829}  Fed.  Cas.  No.  16,516.  • 
either  is  mere  conspiracy  of  the 
<r  to  displace  the  matter,  unaccom- 
lied  bj  overt  acta;  nor  is  concert 
ong  the  crew  to  that  end  essential  to 

offense.     Id. 
Die  re   the   crew   combined   together 

to  do  duty,  It  is  an  endeavor  to 
it  a  revolt,  within  Act  1790,  c.  9.  I 
although  no  orders  are  actually  giv- 
■fterwarda.  U.  S.  v.  Barker  (C.  C. 
9)  Fed.  Cae.  No.  14,516. 
I  the  shipping  articles  are  to  the 
i  port  of  discharge,   the   voyage  is 

ended  until  the  cargo  is  wholly  tra- 
in. The  owner  may  order  the  ves- 
from  port  to  port  until  the  whole  is 
charged.    Id. 

Port  of  destination"  and  "port  of 
large"  are  not  equivalent  words. 
:  port  of  destination  is  not  the  port 
discharge,  unless  the  voyage  is  ne- 
lly terminated  there,  or  some  car- 
ls unladen.     Id. 

its  rposition  of  a  crew,  by  violence 
i  intimidation,  whereby  the  master 
■(impelled  to  desist  from  punishing 
eaman  for  gross  misbehavior,  ia  an 
eavor  to  commit  a  revolt.  U.  8.  v. 
rrison  (C.  C.  1833)  Fed.  Cas.  No. 
118. 

o  constitute  the  offense,  neither  a 
vioui  deliberate  combination  for 
tual  aid  and  encouragement,  nor  any 
concerted  plan,  is  necessary.  Id. 
iefusal  to  do  duty  after  a  deviation 
m  the  voyage  described  in  the  ship- 
{  articles  Is  not  an  endeavor  to  com- 
a  revolt.  U.  S.  v.  Matthews  (C.  C. 
7)  Fed.  Cae.  No.  15,742. 

seaman  who  comes  on  deck  to  as- 
tain  the  cause  of  a  disturbance,  and 
lies  to  go  below  when  ordered  by 
master,  ma;  be  punished  for  an  en- 
voi to  make  a  revolt.  U.  S.  v.  Rob- 
>  (C.  C.  1843)  Fed.  Cas.  No.  16,173. 
ct  March  3,  1835,  carried  into  the 
iaed  Statutes  as  sections  5359, 5360, 
trges  the  original  act  of  April  30, 
0  (this  compilation,  U  10465, 
66),  punishing  offenses  on  vessels 
adding  distinct  offenses  to  the  "en- 
vor  to  make  a  revolt"  contained  in 
U.  S.  v.  Huff  (C.  C.  1882)  13  Fed. 

.  a  H  5359,  5360  (this  compilation, 
10465,  10466),  do  not  include  every 
i  of  simple  passive  disobedience  of 

master's  orders  on  the  part  of  one 
he  crew,  not  participated  in  by  otb- 
but  do  embrace  every  case  of  re- 
ence  to  the  free  and  lawful  exercise 

the  master's  authority,  when  ac- 
ipanied  by  force,  fraud,  intimidation, 
ence,  a  conspiracy  among  the  crew, 
concerted  action  in  such  resistance 
disobedience  by  one  of  them.  Id. 
he  fact  that  the  master  displaces 


the  mate  from  his  position  on  the  boat 

and  discharges  him  will  not  release  the 
Utter  from  the  operation  of  R.  3.  If 
5359,  6360  (this  compilation,  ff  10465, 
10466),  while  be  remains  on  board, 
and  certainly  not  while  he  is  acting,  or 
claiming  to  act,  as  an  officer.  Every 
member  of  the  crew,  while  on  board,  is 
bound  to  obedience  and  subordination  to 
all  proper  control  and  discipline.     Id. 

7.  Where  offense  may  be  committed. — 
The  offense  of  endeavoring  to  make  a 
revolt  (Act  1790,  c  9,  |  12)  may  be 
committed  in  any  kind  of  vessel.  U. 
S.  v.  Kelly  (C.  O.  1826)  Fed.  Cas.  No. 
15,616. 

And  in  a  foreign  port.  U.  8.  v.  Keefe 
(C.  a  1824)  Fed.  Cas.  No.  15,509. 

On  an  indictment  for  such  offense,  it 
is  not  necessary  to  prove  that  it  was 
committed  on  the  high  seas.  U.  S.  v. 
Hamilton  (C.  C.  1818)  Fed.  Cas.  No. 
15,291. 

The  federal  admiralty  courts*  have  ju- 
risdiction under  the  act  of  1835  of  an 
indictment  for  an  endeavor  to  make  a 
revolt  on  a  ship  lying  60  yards  from 
the  wharf  in  New  York  City,  ready  for 
sea,  and  in  the  East  river,  where  the 
tide  ebbs  and  flows.  U.  S.  v.  Lynch 
(C.  C.  1843)  Fed.  Cas.  No.  15,648. 

The  federal  courts  have  jurisdiction, 
trader  the  act  of  1825  (4  Stat.  115),  of 
the  offense  of  endeavoring  to  make  a 
revolt  and  mutiny  on  board  an  Amer- 
ican vessel  lying  in  an  inclosed  dock 
within  the  jurisdiction  of  a  foreign  sov- 
ereign. TJ.  S.  v.  Roberts  (C.  C.  1843) 
Fed.  Cas.  No.  16,173. 

8.  Crew  not  enrolled  and  licensed.— 
The  crew  of  a  vessel  not  enrolled  and 
licensed  trader  Act  1793,  for  the  coast- 
ing trade  and  fisheries,  cannot  be  con- 
victed for  making  a  revolt.  Such  a  case 
is  not  within  the  crimes  act  of  1835. 
U.  a  v.  Jenkins  (O.  C.  1843)  Fed.  Cae. 
No.  15,473a. 

9.  Refusal  to  go  to  sea  in  general.— 
Seamen  defending  against  a  prosecution 
for  endeavoring  to  commit  a  revolt,  on 
the  ground  that  they  were  ordered  to 
go  on  a  voyage  for  which  they  were  not 
bound  by  the  shipping  articles,  must 
show  that  they  made  the  objection  at 
the  time  of  disobedience.  U.  S.  v. 
Lynch  (C.  C.  1843)  Fed.  Cos.  No.  16,- 
648. 

The  master  has  a  discretion  aa  to 
the  number  requisite  for  his  crew,  and 
the  seamen  cannot  refuse  obedience  on 
the  ground  of  going  to  sea  short-hand- 
ed.   Id. 

A  combination  by  tbe  crew  to  prevent 
'the  vessel  from  going  to  sea  pursuant 
to  the  order  of  the  master  is  an  at- 
tempt to  commit  a  revolt.  U.  S.  v. 
Nye  (C.  C.  1865)  Fed.  Cas.  No.  15,906. 

10.  Unseaworthiness  of  vessel.  — A 
bona  fide  combination  to  compel  the 
master  to  return  into  port  for  the  ac- 
tual unseaworthiness  of  the  vessel,  or 
where  seaworthiness  is  doubtful,  is  not 
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punishable  as  an  endeavor  to  revolt, 
under  Act  1780,  c.  36.  5  12.  TJ.  8.  v. 
Ashton  (C.  G.  1834)  Fed.  Cas.  No.  14,- 
470. 

Seamen  who,  with  good  reason,  be- 
lieve a  vessel  to  be  unseaworthy  be- 
fore the  voyage  is  begun,  maj  lawful- 
ly refuse  to  go  to  sea  in  her.  TJ.  8.  v. 
Nye  (C.  C.  1850)  Fed.  Cai.  No.  15,906. 

11.  Substitution  of  master.— The  con- 
tract is  not  affected  by  the  death,  re- 
moval, or  resignation  of  the  original 
master,  but  the  seaman  must  perform 
the  voyage  under  the  person  lawfully 
substituted  in  hio  stead.  U.  S.  v.  Ham- 
ilton (C.  C.  18181  Fed.  Cas.  No.  16,281; 
U.  a  v.  Haines  (G.  O.  1828)  Fed.  Gas. 
No.  15,275;  U.  &  v.  Cnssedy  (a  C. 
1837)  Fed.  Cos.  No.  14.745. 

Seamen  who  combine  together  to  re- 
fuse all  duty  on  board,  and  refuse  obe- 
dience to  a  new  master  lawfully  ap- 
pointed, are  guilty  of  an  endeavor  to 
commit  n  revolt.  U.  8.  v.  Haines  (C. 
C.  1828 1  Fed.  Cas.  No.  15,275. 

Where  the  person  substituted  as  mas- 
ter is  grossly  incompetent  from  want  of 
skill  or  bad  habits  or  profligate  and 
cruel  behavior,  seamen  are  justified  in 
refusing  to  do  duty.  U.  S.  v.  Cassedy 
(C.  C.  1837)  Fed.  Cas.  No.  14,745. 

The  owners  may  change  the  master 
after  the  seamen  have  shipped.  U.  3. 
v.  Nye  (O.  C.  1855)  Fed.  Caa.  No. 
15,806. 

12.  Confinement  of  master.— The  of- 
fense of  seamen  who  revolt  against  the 
master  on  the  ground  of  his  intemper- 
ance and  danger  to  the  vessel,  and  place 
him  in  confinement,  continuing  the  voy- 
age under  the  mate,  is  not  a  felony. 
The  Ulysses  (C.  C.  1800)  Fed.  Caa.  No. 
14,330. 

Assault  and  battery  by  a  seaman  up- 
on the  master  is  not  a  confinement  of 
the  master,  or  an  attempt  to  excite  a 
revolt,  within  the  statute.  U.  8.  v. 
Lawrence  (C.  C.  1802)  Fed.  Cas.  No. 
15,575. 

A  confinement  of  the  master,  within 
Act  1780,  c.  8,  i  12,  extends  to  all  re- 
straints of  personal  liberty  in  freely  go- 
ing about  the  ship,  by  present  force  or 
threats  of  bodily  injury.  U.  8.  v.  Smith 
(C.  G.  1811)  Fed.  Cas.  No.  16,344; 
U.  8.  v.  Sharp  (C.  C.  1815)  Fed.  Cas. 
No.  16,264;  U,  S.  v.  Hemmer  (C.  a 
1825)  Fed.  Cas.  No.  15,345;  U.  S.  v. 
Thompson  (C.  C.  1832)  Fed.  Cas.  No. 
16.492. 

Oue  who  joinB  in  the  general  conspir- 
acy, and  by  his  presence  countenances 
acts  of  violence,  but  who  does  not  in- 
dividually use  force  or  threats  to  com- 
pel the  master  to  resign  the  command, 
is  guilty  of  the  offense  of  confining  the 
master.  U.  S.  v.  Sharp  (C.  C.  1815) 
Fed.  Cas.  No.  16.204. 

The  master  cannot  be  confined  by  the 
officers  and  crew,  except  In  a  clear  case, 
to  prevent  his  committing  acts  which 
might  endanger  the  lives  of  all  on 
board.    Id. 
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Restraining  the  master  from 
forming  the  duties  of  his  atati 
such  mutinous  conduct  of  the  cr 
would  reasonably  intimidate  a  fin 
is  confining  him,  within  Act  Ap; 
1790.  |  12.  U.  8.  v.  Bladen  < 
1816)   Fed.  Cas.  No.  14,606. 

Seizing  the  person  of  the  mast 
though  tbe  restraint  be  but  mome 
is  a  confinement  prohibited  by  lai 

Where  the  master  uses  an  un 
weapon,  or  the  seaman  is  expot 
danger  of  his  life  or  limbs,  he  m 
sort  to  any  necessary  species  ( 
fense  to  avoid  the  danger.  U. 
Smith  (C.  G.  1818)  Fed.  Cas.  » 
345. 

Where  the  master  strikes  a  se 
and  is  seized  and  so  firmly  held  I 
that  he  cannot  extricate  aimed 
seaman  is  guilty  of  confining  the 
ter.     Id. 

A  seaman  may  endeavor  to  esca 
infliction  of  personal  chastisemei 
offensive  language  used,  and  may 
for  tbe  mere  purpose  of  protectini 
self  from  injury.    Id. 

To  constitute  the  offense  of  coi 
tbe  master,  the  act  of  confinement 
be   feloniously   done.      IT.    S3,   v. 
(C.  C.  1824)  Fed.  Cas.  No.  15,35 

To  constitute  a  confinement  < 
master  (Act  1790,  c.  36),  it  is  sui 
that  there  is  a  personal  seizure 
straint,  although  it  may  be  for  th 
pose  of  inflicting  personal  chastisi 
U.  8.  v.  Savage  (C.  C.  1830)  Fed 
No.  16,225. 

An  unlawful  confinement  of  th* 
ter  is  not  restricted  to  a  physics 
finement  of  his  person.  If  tbe  t 
is  prevented  or  restrained  by  for 
timidntion,  or  threats  of  bodily 
from  the  free  use  of  every  part 
vessel  in  the  performance  of  his 
tions  as  master,  it  is  a  conGu 
within  tbe  meaning  of  this  statu! 
S.  v.  Huff  <C.  C.  1882)  13  Fed.  6 

13.  Indictment,  proof,  and  varli 
Proof  of  an  endeavor  to  commit 
volt  in  n  foreign  port  will  sustain 
dictment  for  an  endeavor  to  con 
revolt  on  the  high  seas.  U.  3.  v. 
(C.  C.  1824)  Fed.  Cas.  No.  15,501 

An  indictment  for  confining  th 
tain,  for  an  assault  in  a  foreigt 
on  a  vessel  belonging  to  a  citizen 
United  States,  need  not  negatii 
fact  that  defendant  was  tried  an 
victed  or  acquitted  by  the  foreif 
bunal.  U.  8.  v.  Stevens  (C.  C. 
Fed.  Caa.  No.  16.394. 

An  indictment  for  an  endeai 
commit  a  revolt  and  for  confinli 
master  need  not  allege  that  he  \ 
the  time  in  the  peace  of  the  ' 
States,  or  a  citizen  thereof.  Act 
c.  9,  $  12.  U.  8.  v.  Thompson  i 
1832)  Fed.  CaB.  No.  16,492. 

The  crime  of  endeavoring  to  n 
revolt  is  one  against  the  master. 
Is  sufficient  to  charge  it  in  the 
of  the  act  of  1835  to  give  the 
cognizance   of  it,   even   within  tl 
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rements  of  Act  March  8,  1825.  TJ. 
v.  Seagrist  (O.  C.  1860)  Fed.  Cas. 
.  16,245. 

Sufficiency  of  Indict  meat  against  a 
iman  for  endeavoring  to  make  a  re- 
I  on  board  an  American  vesel  In  for- 
n  waters.  U.  S.  v.  Turner  <D.  C. 
IS)  Fed.  Can.  No.  16.549. 
Die  charge  that  defendants,  "with 
■ce  and  arms,  did  then  and  there 
Biliously  make  a  revolt  on  board  the 
i  ship,  contrary,"  etc.,  is  insufficient 
charge  the  offense  of  revolt  or  mu- 
j  under  the  act  of  1835.  U.  3.  v. 
neida  (D.  C.  1847)  Fed.  Cas.  No. 
433. 

4.  Evidence.— The  logbook  kept  by 
s  master  is  not  evidence  in  an  in- 
tment  for  a  revolt  and  confining  the 
ater.  TJ.  S.  v.  Sharp  (C.  C.  1815) 
d.  Cas.  No.  16,264. 
m  the  trial  of  an  Indictment  for  en- 
ivoring  to  make  a  mutiny  and  revolt, 
■  American   character  of   the  vessel 


10466.  (Crim.  Code,  §  293.)     Revolt  or  mutiny  on  shipboard; 

punishment  for. 
Whoever,  being  of  the  crew  of  a  vessel  of  the  United  States, 
.  the  high  seas,  or  on  any  other  waters  within  the  admiralty 
d  maritime  jurisdiction  of  the  United  States,  unlawfully  and  with 
rce,  or  by  fraud,  or  intimidation,  usurps  the  command  of  such  vessel 
im  the  master  or  other  lawful  officer  in  command  thereof,  or  de- 
ives  him  of  authority  and  command  on  board,  or  resists  or  prevents 
n  in  the  free  and  lawful  exercise  thereof,  or  transfers  such  authority 
d  command  to  another  not  lawfully  entitled  thereto,  is  guilty  of  a 
rait  and  mutiny,  and  shall  be  fined  not  more  than  two  thousand 
liars  and  imprisoned  not  more  than  ten  years. 

B.  8.  |  5360.     Act  March  4,  1909,  c  321,  |  203,  35  Stat.  1146. 

Notes  of  Decision! 


must  be  proved,  but  the  title  may  be 
proved  by  parol.  U.  S.  v.  Crawford  (C. 
C.  1843)  Fed.  Cas.  No.  14,800;  U.  S. 
v.  Seagrist  <C.  C.  1860)  Fed.  Cas.  No. 
16,246. 

On  a  charge  of  revolt  a  copy  of  the 
shipping  articles  cannot  be  given  in  evi- 
dence to  show  that  the  prisoner  was 
part  of  the  crew,  without  proof  of  loss 
or  destruction  of  the  original.  I).  S3,  v. 
Doughty  (C.  C.  1855)  Fed.  Cas.  No. 
14.987. 

The  original  articles  cannot  be  given 
in  evidence  unless  the  handwriting  of 
the  prisoner  is  proved.    Id. 

15.  Arrest  of  Judgment.— Where  there 
is  a  verdict  of  guilty  on  two  counts, 
one  for  a  revolt,  and  another  for  an  at- 
tempt to  excite  it,  the  judgment  will  not 
be  arrested.  T7.  8.  v.  Peterson  (C.  C. 
1846)  Fed.  Cas.  No.  16,037. 


iee  notes  under  Jf  8380,  10463,  ante, 
lavoit  or  mutiny  In  general.— A  re- 
It,  under  Act  March  3,  1835,  c.  40, 
urists,  not  only  in  an  attempt  to 
ltp  the  command  from  the  master, 
to  transfer  it  to  another,  or  to  de- 
re  him  of  it,  for  any  purpose,  by 
lence,  but  in  resisting  him  in  the 
re  and  lawful  exercise  of  his  author- 
.  U.  S.  v.  Peterson  (C.  C.  1846) 
d.  Cas.  No.  16,037. 
foreign  seamen  on  board  American 
isels  are  as  much  subject  to  puniah- 
nt  for  acta  of  revolt,  or  attempts  to 
limit  revolts,  as  Americans.  Id. 
Che  circuit  court  had  jurisdiction 
}t  a  revolt  on  a  vessel  which  has  not 
sred,  but  Is  lying  at  anchor  in  a 
'igable  stream  where  the  tide  ebbs 
1  flows.  U.  S.  v.  Staly  (C.  C.  1846) 
d.  Cas.  No.  16,374;  U.  S.  v.  Cnllyer 
.  0.  1855)  Fed.  Cas.  No.  14,838. 
L  8.  IS  5359.  5360  (this  compilation, 
10465,  10466),  punishing  "any  one 
the  crew  of  an  American  vessel"  for 
king  revolt,  or  endeavoring  to  make 
olt,  on  board,  within  the  admiralty 
jurisdiction  of  the  United 
embrace  the  mate  and  all  other 


officers  inferior  to  the  master.  U.  S. 
v.  Huff  (C.  C.  1882)  13  Fed.  630. 

The  fact  that  the  master  displaces 
the  mate  from  his  position  on  the  boat 
and  discharges  him  will  not  release  the 
latter  from  the  operation  of  It.  S.  If 
5350,  5360  (this  compilation,  H  10465, 
10466),  while  he  remains  on  board,  and 
certainly  not  while  he  is  acting,  or 
claiming  to  act,  as  an  officer.  Every 
member  of  the  crew,  while  on  board,  is 
bound  to  obedience  and  subordination 
to  all  proper  control  and  discipline.    Id. 

The  act  of  March  3,  1835,  carried 
into  the  Revised  Statutes  as  sections 
5359,  5360,  enlarges  the  original  act  of 
April  30,  1790  (this  compilation,  Si 
10465,  10466),  punishing  offenses  on 
vessels  by  adding  distinct  offenses  to 
the  "endeavor  to  make  a  revolt"  con- 
tained in  it    Id. 

R.  S.  H  5359,  5360  (this  compilation, 
13  10465,  104G6),  do  not  include  every 
caBe  of  simple  passive  disobedience  of 
the  master's  orders  on  the  part  of  one 
of  the  crew,  not  participated  in  by  oth- 
ers, but  do  embrace  every  case  of  re- 
sistance to  the  free  and  lawful  exer- 
cise of  the  master's  authority,  when 
(12919) 
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accompanied  by  force,  fraud,  intimida- 
tion, violence,  a  conspiracy  among  the 
crew,  or  concerted  action  in  such  re- 
als tance  or  disobedience  by  one  of 
them.     Id. 

A  mere  disobedience  of  orders  by  one 
or  two  seamen,  without  combining  with 
tbe  otbers,  is  not  a  revolt  U.  S.  v. 
Forbes  (D.  O.  1845)  Fed.  Cas.  No. 
15,129. 

The  prevention  of  a  single  lawful 
command  by  willful  and  unlawful  com- 
bination, which  intimidates  tbe  master, 
makea  tbe  act  a  revolt  within  tbe  stat- 
ute. Id.;  U.  8.  v.  Borden  (D.  C.  1857) 
Fed.  Cas.  No.  14,625. 

To  constitute  tbe  crime  of  making  a 
revolt,  under  Act  1835,  c.  40,  I  1,  a 
certain  end  must  have  been  accomplish- 
ed by  certain  means  unlawfully  and 
willfully  done.  U.  S.  v.  Borden  (D.  C. 
1857)  Fed.  Cas.  No.  14,025. 

Mutiny  consists  in  attempting  to  de- 
prive the  master  by  violence  of  bis  au- 
thority as  such,  whether  by  resisting 
him  in  its  exercise,  or  by  actual  usur- 
pation of  tbe  command.  Thompson  t. 
Tbe  Stacey  Clarke  (D.  C.  1802)  64 
Fed.  533. 

In  a  prosecution  for  mutiny,  under 
this  and  tbe  preceding  section,  it  must 
be  proved  that  tbe  offense  was  commit- 
ted on  a  United  States  vessel  ou  tbe 
high  seas,  that  defendants  were  mem- 
bers of  the  crew,  and  while  so  seized 
the  master  or  person  in  charge,  confin- 
ed him,  and  were  apprehended  when 
first  brought  within  the  district.  ('.  S. 
v.  Reid  (D.  C.  1913)  210  Fed.  4S6. 

Where  a  portion  of  the  crew  of  the 
steamer  Edgar  Stewart  forcibly  dis- 
placed tbe  master  thereof  from  com- 
mand, and  took  possession  of  tbe  ves- 
sel, held,  that  this  did  not  constitute 
the  offense  of  piracy,  but  of  mutiny; 
that  for  tbe  latter  offense  the  parties 
charged  are  liable  to  be  tried  and  pun- 
ished under  tbe  laws  of  the  United 
States;  and  that  tbey  may  be  tried 
therefor  In  any  district  In  which  the; 
are  first  brought.  (1872)  14  Op.  Atty. 
Gen.  589. 

Intoxication  u  excuse  for  offense.— 
Intoxication  is  an  excuse  for  the  of- 
fense where  an  habitual  or  fixed  frenzy 
is  produced  thereby.  U.  S.  v.  Forbes 
(D.  C.  1845)  Fed.  Cas.  No.  15,129. 


Fear  as  sxcust. — Fear,  to  exc 
seaman  guilt;  of  making  a  revolt, 
be  fear  of  death,  such  as  a  man  • 
dinary  courage  and  fortitude 
yield  to.  U.  S.  v.  Haskell  (C.  C 
Fed.  Cas.  No.  15321. 

Misconduct  of  officers  as  jattlflc 
— That  officers  of  a  vessel  used  pr 
ty,  opprobrious  epithets,  and  were 
of  rough,  insulting,  and  Inconsii 
treatment  of  the  crew,  and  fail 
furnish  proper  allowances,  will  nc 
tify  mutiny,  which  can  be  def 
only  by  such  misconduct  as  will 
ably  result  in  loss  of  life,  limb,  o 
er  grave  bodily  harm.  U.  S-  v. 
(D.  C.  1913)  210  Fed.  488. 

Protection  of  craw  from  wrong, 
crew  may  take  reasonable  meaBU 
protect  one  of  their  number  fro 
Infliction  of  what  they  have  resi 
believe  to  be  a  great  wrong.  U. 
Borden  (D.  C.  1857)  Fed.  Csi 
14,tK5. 

Disarming  master.— Tbe  crew 
no  right  to  disarm  the  master,  1 
using  a  deadly  weapon,  if  they  ai 
mutinous  state,  and  exercising  pe 
violence  to  resist  his  lawful  com 
U.  S.  v.  Peterson  (C.  0.  1846) 
Cas.  No.  16,037. 

Unssaworthy  vessel.— Where  s 
wbo  request  a  survey,  when  in  p 
within  sight  of  land,  sre  treatei 
unnecessary  severity,  their  remi 
at  law  after  their  return,  and  not 
sort  to  violence,  unless  in  danger 
actual  loss  of  life,  and  then  at 
peril,  as  tbe  result  may  turn  ou 
S.  v.  Staly  (C.  C.  1846)  Fed.  Cs 
16.374, 

Seamen  are  not  liable  crin 
where,  on  going  on  board,  and  afi 
amining  the  vessel,  they  refuse  tc 
on  tbe  ground  that  she  Is  unseav. 
though  she  was  not  in  fact  nnst 
thy.  Id.;  U.  S.  v.  Giving*  ( 
1844)  Fed.  Cas.  No.  15,212. 

Evidence.— In  a  prosecution  of 
bers  of  the  crew  of  a  vessel  fo 
tiny,  so-called  logs,  kept  by  two 
defendants  of  the  occurrences  i 
ship  from  the  time  of  leaving  po 
til  tbe  mutiny,  were  admissibli 
against  tbem.  U.  S.  v.  Reid  I 
1013)  210  Fed.  486. 

§  10467.  (Crim.  Code,  §  294.)  Seaman  laying  violent  hant 
commander ;  punishment  for. 
Whoever,  being  a  seaman,  lays  violent  hands  upon  his 
mander,  thereby  to  hinder  and  prevent  his  fighting  in  defer 
his  vessel  or  the  goods  intrusted  to  him,  is  a  pirate,  and  shall  b 
prisoned  for  life. 

R.  S.  |  5369.    Act  Jan.  IS,  1S97,  c.  20,  j  2,  20  Stat  487.    Act  March  4 
c  321,  |  294,  36  Stat  1146. 

Notes  of  Decisions 

B.  v.  Palmer   (1818)  S  Whea 
',  4  L.  Ed.  471. 
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12)  THE  CRIMINAL  CODE    (|  296)  §  10169 

0468.  (Crim.  Code,  §  295.)     Abandonment  of  mariner  in  for- 
eign port;   punishment  for. 

Vhoever,  being  master  or  commander  of  a  vessel  of  the  United 
tes,   while   abroad,  maliciously   and   without   justifiable   cause 
:es  any  officer  or  mariner  of  such  vessel  on  shore,  in  order  to  leave 
behind  in  any  foreign  port  or  place,  or  refuses  to  bring  home  again 
such  officers  and  mariners  of  such  vessel  whom  he  carried  out  with 
,  as  are  in  a  condition  to  return  and  willing  to  return,  when  he  is 
iy  to  proceed  on  his  homeward  voyage,  shall  be  fined  not  more 
i  five  hundred  dollars,  or  imprisoned  not  more  than  six  months, 
xrth. 
B.  S.  I  6363.    Act  March  4,  1909,  c.  321,  |  296,  86  Stat  1146. 
Note*  of  Decisions 
*  note*  under  f  8371,  ante. 
iture   and    elements    of   offense    in 
l^-The     forcing 


of  the  voyage,  and  not  merely  a  cause 
justifying  a  discharge.  U.  3.  v.  Coffin 
(G.  C.  1833)   Fed.  Gas.  No.  14,824. 

To  justify  leaving  men  in  a  foreign 
port,  there  must  be  such  an  exigency  as 
would  control  the  judgment  of  masters 
of  reasonable  firmness.  U.  8.  v.  Lunt 
(D.  C.  1865)  Fed.  Cas.  No.  15.642. 

Advice  or  Intervention  of  consul.— 
Masters  act  on  their  own  responsibility 
in  leaving  men  in  foreign  ports  for  mis- 
conduct. It  is  proper  to  take  the  ad- 
vice of  the  consul,  but  his  opinion  is 
only  advice.  U.  3.  v.  Lunt  (D.  C.  1865) 
Fed.  Cas.  No.  15,642. 

Masters  of  American  vessels  cannot 
lawfully  discharge  seamen  in  foreign 
ports  without  intervention  of  the  consul. 

(1855)  7  Op.  Atty.  Gen.  349. 
It  does  not  help  the  matter  to  allege 

that  the  seamen  consent,  or  have  mis- 
conducted themselves,  or  are  not  Amer- 
icans;   of  all  that  it  is  for  the  consul 

Violation  Of  contract.— Wrongfully 
setting  a  seaman  ashore  In  a"  foreign 
country  Is  a  violation  of  the  contract. 
Crapo  v.  Allen  <D.  C.  1S49)  Fed.  Cas. 
No.  3,360. 

Driving  deck  hand  from  a  steamboat. 
— A  deck  hand  cannot,  for  mere  ineffi- 
ciency, be  driven  from  a  steamboat  at 
an  inhospitable  place  on  a  dark,  cold 
night,  subjecting  him  to  unnecessary 
suffering  and  discomfort,  without  ren- 
dering the  officers  liable  to  damages  for 
such  treatment.  Riley  v.  Allen  (D.  C. 
1885)  23  Fed.  46. 

Indictment.  —  No  Indictment  lies 
against  a  master  of  a  ship  for  discharg- 
ing irregularly  in  a  foreign  port  a  sea- 
man shipped  irregularly  in  the  United 
States.  But  a  qui  tarn  suit  lies  for  the 
irregular  shipment  under  section  8365. 

(1856)  7  Op.  Atty.  Gen.  736. 
Cited     without    definite     application. 

In  re  Ah  Tie  (C.  C.  1882)  13  Fed.  291, 


e  moat  be  done  both  without  justi- 
e  cause,  and  maliciously,  to  justify 
eviction  under  Act  1825,  c.  65,  | 

U.  S.  v.  Buggies  (C.  C.  1828)  Fed. 

No.  16,205;  U.  S.  v.  Lunt  (D.  C. 
i)  Fed.  Cas.  No.  15,642. 

is  an  offense,  under  such  act,  to 
e  behind  a  seaman  imprisoned  by 
master  for  using  abusive  language 
he  refusal  of  his  application  for  a 
large.  TJ.  B.  v.  Netcher  (C.  C. 
))  Fed.  Cas.  No.  15,866. 
i  complete  the  offense  of  malicious- 
nd  without  justifiable  cause  forcing 
'fflcer  or  mariner  on  shore,  or  leav- 
him  behind  in  a  foreign  port  (Act 
>,  c.  276,  |  16),  it  is  not  necessary 

he  should  be  in  a  condition  to  re- 
,  and  willing  to  return.  Id. 
iere  la  punishment  by  statute  for 
act  of  a  shipmaster  in  unlawfully 
ing  a  seaman  on  shore  in  a  foreign 
'.  But  not  for  assault  on  a  seaman 
loard  ship  or  otherwise  in  a  foreign 
-  (1856)  7  Op.  Atty.  Gen.  721. 
sanlag  of  "maliciously."— "Mali- 
sly,"  in  such  statute,  means  with  a 
ful  disregard  of  right  and  duty,  or 
K  the  act  against  a  men's  own  con- 
ion  of  duty.  U.  3.  v.  Buggies  <C. 
.828)  Fed.  Cas.  No.  16,205. 

M  of  physical  fartt.— The  offense  of 
ciously  forcing  a  mote  on  shore  at 
ireign  port  and  leaving  him  there. 
be  committed,  although  no  physi- 
force  was  used,  as  in  the  case  vhere 

mate  left  the  ship  under  a  well- 
inded  fear  of  his  life  had  be  remain- 
in  board.  U.  3.  v.  Riddle  (C.  C. 
0  Fed.  Can.  No.  16,162. 

itrflante  causa.— "Justifiable  cause" 

forcing  a  seaman  on  shore  (Act 
>,  c  276,  i  10)  means  a  case  of 
al  neceasity,  for  the  safety  of  the 

and  crew,  or  the  due  performance 

0469.  (Crim.  Code,  §  296.)     Conspiracy  to  cast  away  vessel; 
punishment  for. 
Whoever,  on  the  high  seas,  or  within  the  United  States,  will- 
ly  and  corruptly   conspires,   combines,   and   confederates   with 
'  other  person,  such  other  person  being  either  within  or  without 

(12921) 


i  10469 


THE  CRIMINAL  CODE    (|  296) 


(Tit 


the  United  States,  to  cast  away  or  otherwise  destroy  any  vessel, 
intent  to  injure  any  person  that  may  have  underwritten  or  may  tl 
after  underwrite  any  policy  of  insurance  thereon  or  on  goods  on  t 
thereof,  or  with  intent  to  injure  any  person  that  has  lent  or  adva 
or  may  lend  or  advance,  any  money  on  such  vessel  on  bottomry  o 
spondentia ;  or  whoever,  within  the  United  States,  builds,  or  fits 
or  aids  in  building  or  fitting  out,  any  vessel  with  intent  that  the 
be  cast  away  or  destroyed,  with  the  intent  hereinbefore  mentii 
shall  be  fined  not  more  than  ten  thousand  dollars  and  imprisonet 
more  than  ten  years. 

K.  S.  |  5364.    Act  March  4,  1009,  c  821,  f  296,  35  Stat  1146. 


Constitutionality.— Act  March  3,  1825, 
i  23,  which  punishes  a  conspiracy  to  de- 
stroy a  veBsel  or  cargo  with  intent  to 
defraud  the  underwriters,  is  within  the 
power  of  congress  to  protect  commerce, 
and  applies  to  internal  commerce.  U. 
8.  v.  Cole  (C.  C.  1853)  Fed.  Css.  No. 
14,832. 

Burning  aa  necessary  to  •#•■••>- Un- 
der Act  March  3,  1825,  i  23,  which  pun- 
ishes a  conspiracy  to  destroy  a  vessel 
or  cargo  with  intent  to  defraud  the  un- 
derwriters, the  burning  of  the  vessel  is 
not  necessary  to  complete  the  offense. 
0.  8.  v.  Cole  (C.  C.  1853)  Fed.  Ca* 
No.  14,832. 

Indictments— The  Intention  to  injure 
underwriters  is  an  essential  ingredient 


Decisions 

of  the  crime  of  conspiring  to  cast 
burn,  or  destroy  a  vessel  (Act  I 
3.  1826,  S  23),  and  must  be  aver 
the  indictment.  D.  S.  v.  Hand  ( 
1854)   Fed.  Cas.  No.  16.296. 

Evidence— The  destruction  ol 
vessel  by  the  defendants,  or  by  ai 
of  them,  identified  with  defendai 
conspirators,  is  conclusive  against 
U.  S.  v.  Cole  (C.  C.  1853)  Fed. 
No.  14,832. 

That  a  ship  is  insured  by  a  ' 
policy,  beyond  what  the  jury  belie 
true  value,  is  no  evidence  that  her 
er  insured  her,  and  sent  her  out 
intent  to  have  her  cast  away,  to 
the  insurance  money.  U.  S.  v.  I 
(D.  C.  1868)  Fed.  Cas.  No.  15,81: 


§  10470.  (Crim.  Code,  §  297.)  Plundering  vessel  in  distress, 
punishment  for;  obstructing  escape  of  wrecked  person; 
ing  false  light;  punishment  for. 
Whoever  plunders,  steals,  or  destroys  any  money,  goods, 
chandise,  or  other  effects,  from  or  belonging  to  any  vessel  ir 
tress,  or  wrecked,  lost,  stranded,  or  cast  away,  upon  the  sea,  or 
any  reef,  shoal,  bank,  or  rocks  of  the  sea,  or  in  any  other  place  v 
the  admiralty  and  maritime  jurisdiction  of  the  United  States,  sh: 
fined  not  more  than  five  thousand  dollars  and  imprisoned  not 
than  ten  years;  and  whoever  willfully  obstructs  the  escape  oi 
person  endeavoring  to  save  his  life  from  such  vessel,  or  the  \ 
thereof ;  or  whoever  holds  out  or  shows  any  false  light,  or  extingi 
any  true  light,  with  intent  to  bring  any  vessel  sailing  upon  th 
into  danger,  or  distress,  or  shipwreck,  shall  be  imprisoned  no: 
than  ten  years  and  may  be  imprisoned  for  life. 

R.  S.  i  5358.     Act  March  4,  1909,  c  321,  S  297,  35  Stat.  1140, 
No  ten  of  Decisions 


Constitutionality.— Act  1826,  c.  276, 
i  9,  making  it  felonious  to  steal  from 
stranded  vessels,  is  not  authorized  by 
the  constitutional  provision  extending 
the  admiralty  jurisdiction  to  the  feder- 
al courts.  U.  S.  v.  Coombs  (1838)  37 
U.  S.  (12  Pet.)  72,  9  L.  Ed.  1004. 

Nature  and  element*  of  offense.— it.  3. 
|  5358  (embodied  herein),  is  a  compre- 
hensive ststute,  affording  extraordi- 
nary protection  to  property  within  the 
admiralty  and  maritime  jurisdiction  of 
the  United  States,  by  creating  and  pun- 
ishing a  substantive  and  distinct  of- 
fense for  all  acts  of  spoliation  upon  the 


property  belonging  to  a  vessel  w 
or  in  distress.  It  is  not  alone  tbe 
of  larceny  that  is  punished  by  th' 
ute,  but  any  act  of  depredation,  i 
er  it  be  of  tbe  character  that  wo 
piracy  if  committed  on  the  high 
robbery  or  other  forcible  taking, 
trespass,  malicious  mischief,  o: 
fraudulent  and  criminal  breach  oi 
if  committed  on  land  or  property 
under  the  protection  of  the  comi 
statutory  law  of  tbe  state  within 
tbe  offense  is  committed;  and  n 
cific  intent,  aa  in  larceny,  is 
sary  to  constitute  the  offense.    A 
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■at  eicppt  that  of  restoring  the  goods 
i  [he  vessel  or  owner  is  unlawful,  iin- 
;r  this  statute,  and  whether  conceived 
:  the  time  of  the  taking  or  aubse- 
lently  thereto,  if  cwrricd  out  by  a 
rongful  appropriation  or  destruction 
:  the  property,  the  offense  is  complete. 
or  is  it  material  whether  the  property 
taken  from  off  the  wrecked  vessel  it- 
■If ,  or  oat  of  the  water  while  floating 
»>y,  or  while  cast  upon  the  shore, 
or  is  the  value  material;  all  prop- 
■ty  belonging  to  the  Tease),  of  any 
line,  in  any  situation  or  condition, 
ling  under  the  protection  of  the  stat- 
*  D.  S.  T.  Stone  (0.  C.  1881)  8 
ed  232. 

Bean  I  no  of  tha  wards  "steal"  and 
ilundur." — While  it  is  true  that  when 
i  act  of  congress  uses  a  common-law 
rm  it  is  to  be  interpreted  according 
its  common-law  meaning,  this  must 
■  understood  of  words  that  are  plain- 
used  in  their  technical  sense;  and 
by  the  context,  the  object  of  the  stat- 
e,  or  otherwise,  by  the  rules  of  con- 
ruction  it  appears  that  the  word  is 
it  so  used,  it  will  be  given  that  mean- 
g  which  it  must  have  to  effect  the 
■ject  of  the  statute,  and  will  not  be 
atricted  to  a  technical  meaning  that 
mid  defeat  that  object  The  word 
iteal,"  <f  used  alone,  might  necessarily 
iport  larceny  as  at  common  law;  but 
ben  used  in  connection  with  "plunder" 
id  "destroy,"  as  found  in  It.  S.  S  5368 
embodied  herein),  punishing  tbe  plun- 
:r  of  wrecked  vessels,  it  will  not  be 
strained,  so  as  to  define  only  the 
■hue  of  larceny  of  lost  goods  on  land 
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§    J0471 

Jurisdiction  of  offense— Where  de- 
fendants were  indicted  for  feloniously 
stealing  a  quantity  of  merchandise  be- 
longing to  a  certain  ship  In  diatresa  and 
cast  away  on  a  shoal  of  the  sea  on  the 
coast  of  New  York,  and  tbe  goods  were 
taken  above  high -water  mark  on  the 
beach,  the  offense  committed  was  with- 
in the  jurisdiction  of  the  circuit  court 
of  the  United  States  for  the  southern 
district  of  New  York.  TJ.  3.  v.  Coombs 
(1838)  12  Pet.  72,  82,  9  L.  Ed.  1004. 

An  American  vessel  was  wrecked 
within  150  feet  of  the  Mexican  shore, 
and  completely  broken  up  and  destroy- 
ed. Defendant  recovered  a  part  of  her 
treasure,  buried  in  tbe  sand  under  wa- 
ter, and  converted  the  same.  Held, 
tbat  tbe  United  States  courts  bad  no 
jurisdiction  either  over  the  place  or 
property.  U.  S.  v.  Smiley  (G.  C.  1864) 
Fed.  Cas.  No.  10.317. 

Tbe  federal  courts  have  jurisdiction 
of  tbe  offense  of  plundering  property 
from  a  stranded  vessel  or  after  it  has 
been  thrown  upon  tbe  shore.  Act  1825, 
c.  65,  |9.  U.  8.  v.  Pitman  <D.  C.  1852) 
Fed.  Cas.  No.  16,051. 

Conspiracy— A  conspiracy  to  plunder 
a  wrecked  vessel  within  the  admiralty 
and  maritime  jurisdiction  of  the  United 
States  is  an  offense  against  the  United 
States,  within  the  meaning  of  It.  S.  f 
5440,  ante,  S  10201.  U.  S.  v.  Sancne 
(C.  C.  1881)  7  Fed.  715. 

Juriidictlon.— The  federal  courts  have 
jurisdiction  of  the  offense  of  plundering 
property  from  a  stranded  vessel  or  aft- 
er it  has  been  thrown  upon  tbe  shore. 
Act  1825,  c.  65,  (9.  U.  S.  v.  Pitman 
(D.  C.  1852)  Fed.  Cas.  No.  16,061. 

Indictment.— It  is  not  necessary,  in 
an  indictment  charging  the  offense  de- 
clared by  the  K.  8.  f  5368  (embodied 
herein),  punishing  the  plunder  of 
wrecked  vessels,  to  distinguish  between 
acts  supposed  to  be  characterized  as 
"plundering"  and  those  supposed  to  be 
characterized  as  "stealing"  or  "destroy- 
ing." It  may  well  be  charged  in  the 
language  of  the  statute  as  a  single  of- 
fense, and  will  be  supported  by  proof  of 
any  act  tbat  could  be  denominated  plun- 
dering, stealing,  or  destroying;  nor  la 
it  necessary  to  distinguish  between  acts 
of  depredation  committed  on  the  wreck 
and  those  on  property  belonging  to  it, 
but  separated  from  it  If  tbe  indict- 
ment be  ao  drawn,  the  separation  may 
be  disregarded,  and  a  general  verdict 
had  upon  the  whole  indictment.  U.  S. 
v.  Stone  (C.  C.  1881)  8  Fed.  232. 

Cited  without  definite  application, 
U.  S.  v.  Lyndale  (1902)  116  Fed.  820, 
64  O.  C.  A.  824. 

10471.  (Crim.  Code,  §  298.)     Attacking  vessel  with  intent  to 

plunder;    punishment  for. 
Whoever,    upon   the   high   seas   or   on    any   other   waters   within 
ie  admiralty  and  maritime  jurisdiction  of  the  United  States,  by 
irprise  or  by  open  force,  maliciously  attacks  or  sets  upon  any  vessel 
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Stone  (C.  C.  1881)  8  Fed.  232. 
"Plunder,"  aa  used  in  Act  1825,  c. 
),  {  9,  includes  the  criminal  taking  of 
ie  goods  of  another  by  open  force,  or 
'  secret  fraud,  and  furtively,  from  a 
?asel  in  distress,  etc.,  and  also  an  em- 
blement by  the  master  and  others. 
.  S.  v.  Pitman  (D.  C.  1852)  Fed.  Cas. 
1,051. 
Abandoned  property.— Property  aban- 


witbin    the 


et  March  3,  1825,  !  9.  aenmst  plun- 
ring  or  stealing  property  from  or  be- 
aging  to  a  vessel  in  distress  or  wreck  - 
I.  lost  or  abandoned.  U.  S.  v.  Smiley 
I.  C.  1864)  Fed.  Cas.  No.  16.317. 
Place  where  plundering  la  prohibited. 
Act  March  3,  1825,  c.  276,  {  9,  means 
nally  to  prohibit  and  punish  such 
nodering  or  destroying  of  such  prop- 
ty,  whether  the  act  be  done  on  shore 
in  any  of  the  enumerated  places  be- 
st high-water  mark.  U.  S.  v.  Coombs 
538)  12  Pet  72,  79,  9  L.  Bd.  1004. 
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belonging  to  another,  with  an  intent  unlawfully  to  plunder  the  5 
or  to  despoil  any  owner  thereof  of  any  moneys,  goods,  or  men 
dise  laden  on  board  thereof,  shall  be  fined  not  more  than  five  1 
sand  dollars  and  imprisoned  not  more  than  ten  years. 

R.  8.  f  5361.     Act  March  4,  1909,  c.  821,  |  298,  30  Star.  1147. 
N«te«   of   DfliiitdmM 
See  notes  under  |  10457,  ante.  290,  reversed  (1910)  179  Fed.  60 


§  10472.  (Crim.  Code,  §  299.)     Breaking  and  entering  vessel, 
punishment  for. 

Whoever,  upon  the  high  seas  or  on  any  other  waters  w 
the  admiralty  and  maritime  jurisdiction  of  the  United  States, 
out  of  the  jurisdiction  of  any  particular  State,  breaks  or  e 
any  vessel,  with  intent  to  commit  any  felony,  or  maliciously  cuts,  s 
or  destroys  any  cordage,  cable,  buoys,  buoy-rope,  head-fast,  or 
fast,  fixed  to  the  anchor  or  moorings  belonging  to  any  vessel, 
be  fined  not  more  than  one  thousand  dollars  and  imprisonec 
more  than  five  years. 

R.  8.  I  5362.    Act  March  4,  1909,  c.  321,  |  299,  85  Stat.  1147. 

Cited  without  definite  application,  290,  reversed  (1910)  179  Fed.  66 
Ex  parte  O'Hare  (D.  0.  1909)  171  Fed.       C.  O.  A.  220. 

§  10473.  (Crim.  Code,  §  300.)  Owner  destroying  vessel  at 
punishment  for. 
Whoever,  upon  the  high  seas  or  on  any  other  waters  v, 
the  admiralty  and  maritime  jurisdiction  of  the  United  States, 
fully  and  corruptly  casts  away  or  otherwise  destroys  any  vessi 
which  he  is  owner,  in  whole  or  in  part,  with  intent  to  prejudic* 
person  that  may  underwrite  any  policy  of  insurance  thereon,  01 
merchant  that  may  have  goods  thereon,  or  any  other  owner  of 
vessel,  shall  be  imprisoned  for  life  or  for  any  term  of  years. 

R.  S.  i  6365,  as  amended,  Act  Aug.  6,  1894,  c.  227,  f  1,  28  Stat  233. 
March  4,  1909,  C.  321,  |  300,  35  Stat.  1147. 

Note*  11  f  Decisions 

those  upon  the  cargo.     U.  8.  t. 
(C.  C.  1806)  Fed.  Cas.  No.  15,* 

Neoeailty  of  offense  being  commit-  Term  "person"  as  extending  t 
tad  oo  high  seas.— The  circuit  court  has  porationa.— The  term  "person"  1 
no  Jurisdiction  of  the  offense  of  will-  statute  extends  to  corporations, 
fully  destroying  a  vessel  (Act  March  v.  Amedy  (1826)  11  Wheat.  39S 
26,  1804,  I  1),  unless  it  was  commit-  6  L.  Ed.  502. 
ted  upon  the  high  seas,  and  not  merely  _     . 

upon  waters  within  the  jurisdiction  of  °",r0/in»,  0P  0Mt'n»  VV,  I! 

the  United  States.    U.  S.  v.  Wilson  (a      To  "destroy"  a  vessel  is  to  unfit 

C.  1856)  Fed.  Cas.  No.  16,731.  J"*1"   be*ond   tne   hoP*   of   "' 

by  ordinary  means;    casting  swa 

High  seas  within  statute.— Au  offense      aperies  of  destroying.     D.  S.  v. 
committed   in  a  bay  which   is   entirely       (c.  C.   1806)   Fed.  Cas.  No.  15, 
landlocked  and  inclosed  by  reefs  is  not       Dsll.  412,  417,  1  L.  Ed.  888. 
committed  on  the  high  seas,  within  Act  What  constitutes  the  casting  a< 

March  26,  1804,  c.  40.  U.  S.  v.  Robin-  ,  vessel  under  Act  March  26,  180 
son  (C.  C.  1826)  Fed.  Cas.  No.  16,176.      tj.   S.   v.  Vanranst   (C.  C.  1812] 

Underwriters    meant   In    statute.— On       Gas.  No.  16,608. 
an  indictment  for  destroying  a  vessel  ...  ,_._,     ™.         i_j-„t^,„„t 

»itb  int.nt  to  prejudice  tb.  Iind.rwrit-  lnilclm.nt_Th,  Ijjjtmjjt 
■r.,  It  i.  suSiei.nt  to  -how  tbe  e.i.t-  ™  "  '"'""  "> »"*a'«  "» 
ence  of  an  association  actually  carry-       writers,  nut  an  allegation  01  an 

lnB   on    tb.   bnA...    of  Insurant,   b,  ?  <*'  °™«  '°  ""P,,™'™1"  "rf 
iT       ,               d,           -    M  -i    ..         ..to    himself    is    surplusage.      U. 

whose  known  officers  de  facto  tbe  policy  i.  .        .Z    _   iml,'„   ,B  ~       -,. 

wss  executed.     D.  S.  v.  Amedy  (1826)  }2hns  (G  C"  1806)   Fei  Cm"  N 

11  Wheat.  392,  400,  6  L.  Ed.  502.  *H1- 
The  underwriters  meant  in  the  stat-  Evidence— /The  prosecutor  mm 

□te  are  those  upon  tbe  vessel,  and  not  that  the  Insurance  was  valid;    ■■ 
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de  by  a  corporation,  till  act  of  In-  Evidence  of  the  value  of  the  property 

"Deration  must  be  shown.     U.   S.   v.  insured  la  admissible   to   show   the  in- 

ua  (0.  C.  1806)  Fed.  Can.  No.  16,-  ducement  for  destroying  or  preserving 

L  it.     Id. 

10474.  (Crim.  Code,  §  301.)  Other  person  destroying  or  attempt- 
ing to  destroy  vessel  at  sea;  punishment  for. 
Whoever,  not  being  an  owner,  upon  the  high  seas  or  on  any 
ler  waters  within  the  admiralty  and  maritime  jurisdiction  of  the 
lited  States,  willfully  and  corruptly  casts  away  or  otherwise  destroys 
y  vessel  of  the  United  States  to  which  he  belongs,  or,  willfully, 
th  intent  to  destroy  the  same,  sets  fire  to  any  such  vessel,  or  other- 
se  attempts  the  destruction  thereof,  shall  be  imprisoned  not  more 
in  ten  years. 

E.  S.  U  53*36,  5307,  ai  amended,  Act  Aug.  6,  1894,  c.  227,  J  2,  23  Stat.  233. 
Act  March  4,  1909,  c.  321,  f  301,  35  Stat  1147. 

Motes  of  Decision* 

rait  Lakes  aa  "high  seas"   within      seas.    D.  S.  v.  Lockman  (O.  C.  1648) 
tita^-See,  also,  notes  under  |  10445,       Fed.  Cas.  No.  15,620. 

'a*  Great  Lakes  are  not  "high  seaa"  Indictment.— The   offense  of  willfully 

bin   the    meaning   of   Act    July   29,  setting  fire  to  a  ship  at  sea,  created  by 

10,  punishing  the  burning  of  vessels.  Act  July   29,  1850,   1  7,  Is   sufficiently 

Icr's  Case   (D.  O.  1807)   Fed.  Cas.  charged   in   the   words   of   the   statute, 

.9,558. 

Itesso  by  wastnr.— The  master  of  i 


without  adding  the  averment  that  the 
offense  was  feloniously  committed. 


her  with  intent  to  defraud  the  un-  ™'  1D'0M" 

writers,   though   the   owner   be   on  Evidence— On  an  indictment  for  set- 

.rd.  and  authorise  or  command   her  ang  fire  t0  a  ve8BBi  on  tne  Ubd  „„_ 

traction.     TJ.  8.  v.  Jacobson  (C.  C.  the  men  possibility  that  the  fire  might 

T)  Fed.  Cas.  No.  15,461.  nnTe   originated   by   accident   or   apon- 

(fania  by  minor.— A  minor  who  ships  taneoua   combustion    is   no   answer   to 

i  vessel  without  the  knowledge   of  strong   probable   evidence    against   the 

parents  may  be  convicted  of  the  of-  accused.      TJ.    8.    v.   Lockman    (O.    O. 

«  of  burning  a  vessel  on  the  high  1848)  Fed.  Cas.  No.  15,620. 

10475.  (Crim.  Code,  §  302.)    Robbery  on  shore  by  piratical  crew; 

punishment  for. 
Whoever,  being  engaged  in  any  piratical  cruise,  or  enterprise, 
being  of  the  crew  of  any  piratical  vessel,  lands  from  such  vessel, 
i  on  shore  commits  robbery,  is  a  pirate,  and  shall  be  imprisoned 
life. 
R.  B.  I  5371.  Act  Jan.  15,  1897,  c.  29,  |  2,  29  Stat.  487.  Act  March  4, 
1909,  c.  321,  i  302,  35  Stat.  1147. 

Notes  of  Decisions 

•anlng     of     "robbery."— And     the  Cited    without    definite    application, 

ining  of   "robbery,"  aa  used  in   re-  St   Clair  v.  TJ.  8.   (1894)   14  Sup.   Ct. 

on  to  acta  declared  piratical,  is  to  1002,   1006,  164  TJ.   S.  134,  38  L.  Bd. 

lecertained  by  reference  to  the  com-  936. 
i  law.     U.  8.  v.  Jones  (C.  C.  1818) 
I.  Cas.  No.  15,494. 

0476.  (Crim.  Code,  §  303.)  Arming  vessel  to  cruise  against  cit- 
izens; punishment  for;  trials. 
Whoever,  being  a  citizen  of  the  United  States,  without  the  limits 
reof,  fits  out  and  arms,  or  attempts  to  fit  out  and  arm,  or  pro- 
*es  to  be  fitted  out  and  armed,  or  knowingly  aids  or  is  concerned 
furnishing,  fitting  out,  or  arming,  any  private  vessel  of  war  or 
vateer,  with  intent  that  such  vessel  shall  be  employed  to  cruise 
commit  hostilities  upon  the  citizens  of  the  United  States,  or  their 
■perty,  or  whoever  takes  the  command  of  or  enters  on  board  of  any 
h  vessel,  for  such  intent,  or  who  purchases  any  interest  in  any  such 
sel  with  a  view  to  share  in  the  profits  thereof,  shall  be  fined  not 
re  than  ten  thousand  dollars  and  imprisoned  not  more  than  ten 
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years.  The  trial  for  such  offense,  if  committed  without  the  Wi- 
the United  States,  shall  be  in  the  district  in  which  the  offende 
be  apprehended  or  first  brought. 

R.  S.  |  6324.     Act  March  4,  1909,  c.  321,  |  303,  36  Stat  1147. 
§  10477.  (Crim.  Code.  §  304.)     Piracy  under  color  of  foreigi 

mission ;  punishment  for. 
Whoever,  being  a  citizen  of  the  United  States,  commit 
murder  or  robbery,  or  any  act  of  hostility  against  the  United  1 
or  against  any  citizen  thereof,  on  the  high  seas,  under  color  i 
commission  from  any  foreign  prince,  or  state,  or  on  pretense 
thority  from  any  person,  is,  notwithstanding  the  pretense  of  su 
thority,  a  pirate,  and  shall  be  imprisoned  for  life. 

R.  8.  t  5373.     Act  Jan.  15,  1897,  c.  29,  $  2,  29  Stat  487.     Act  H 
1909,  c.  321,  |  304,  35  Stat  1147. 

Notes  of  Decision! 

See  notes  under  jj  10463,  ante.  known,  or  as  generalissimo  of 

Statute   aa   applying  only  to   citizens  ince    ****?    possession   of   Sp< 

and   not   to   foreigners— Act   April  30,  not   aulnonie   armed   vessels  t> 

1790,  |  9,  in  regard  to  piracy  or  rob-  captures  at  sea,  and  where  seizi 

bery  on  the  high  seas,  applies  only  to  ™"de'  not  Jure  beI"' but  amm° 

citizens,  and  not  to  foreigners.     U.  S.  tbe   commission   did   not   exemr 

v.  Baker   (C.  C.   1801)   Fed.   Cas.  No.  **  ™a™« L5(  Plracj-     «■■■▼■  * 

14,501.  (1820)  5  Wheat.  144,  151,  5  L 

'                  ...                   t     t  A    commission    from    a    govt 

Capture    of    American    merchantman  whose  independence  has  not  be 

by   Insurgent    vessels A   Texan   armed  ofniaed    ma,    be    given    as    e' 

schooner  cannot  be  treated  as  a  pirate,  merety  aB  a  paper  found  on  boi 

under   Act   April   30,   1790,   c.   9,   f   9  not  to  joatif£  acts  done  under 

(R.  8.  I  5373  [embodied  herein]),  for  s    v   Hutehing«  (C.  C.  1817)  Fi 

capturing    an    American    merchantman  jj0    15  429 

on    the   alleged    ground    that    she    was  As   ntpvAa   ltB   owa   gantDl 

laden  with  provisions,  stores  and  muni-  nation   becomea  independent  fr 

Hone  of  wnr  for  the  use  of  the  army  of  declaration    thereof>    bnt,    M 

Mexico,  with  the  government  of  which  otber  natlol]a   0D,     wben  r 

Texas,  at  the  time,  was  in  a  state  of  tb           M 

T^tS*^    *"'      ,1836>    8    °P-  A  oommisaion  by  a  nation  at 

Atty.  Uen.  1M.  a  private  armed  vessel  will  affo 

Commission    Justifying    ants    or    ex-  tection  even  in  the  judicial  tribi 

emptlng  from   chargfl.— A   forged   com-  the  enemy,  against  a  charge  of  '. 

mission  under  which  an  officer  acts  in  or  piracy.    U.  8.  v.  Baker  (C.  C 

good  faith  held  a  good  defense   to   an  Fed.  Caa.  No.  14,501. 
indictment  for   piracy.     D.   S.   v.   Boss 

(C.   C.   1819)    Fed.   Caa.    No.   14,537;  Cited     without     definite     appl 

U.  8.  v.  Smith  (D.  C.  1820)  Fed.  Cas.  U.  8.  v.  Palmer   (1818)  3  Whei 

No.  16,330a.  629,  4  L.  Ed.  471;   TJ.  8.  v.  Wil 

A    commission    issued    by    Aury    as  (1820)   5  Wheat  76,  93.  6  L  : 

"brigadier  of  the  Mexican  republic,"  a  Mauran  v.  Ins.  Cos.   (1867)  6  1 

republic  whose  existence  was  then  an-  3,  6,  18  L.  Ed.  836. 

§  1047S.  (Crirn.  Code,  §  305.)  Piracy  by  aliens;  punishmet 
Whoever,  being  a  citizen  or  subject  of  any  foreign  state,  is 
and  taken  on  the  sea  making  war  upon  the  United  States,  or 
mg  against  the  vessels  and  property  thereof,  or  of  the  citiz 
the  same,  contrary  to  the  provisions  of  any  treaty  existing  be 
the  United  States  and  the  state  of  which  the  offender  is  a  citi 
subject,  when  by  such  treaty  such  acts  are  declared  to  be  pir 
guilty  of  piracy,  and  shall  be  imprisoned  for  life. 

R.   8.  J  5374.     Act  Jan.  16,  1897,  c.  29,  *  2,  29  Slat.  487.     Act  M 
1909,  c.  321,  i  305,  35  Stat  1147. 

Note*  of  Decisions 
Bee  notes  under  1  10463,  ante. 

§  10479.  (Crirn.  Code,  §  306.)     Running  away  with  or  yieldi 
vessel  or  cargo;  punishment  for. 
Whoever,  being  a  captain  or  other  officer  or  mariner  of  a 
upon  the  high  seas  or  on  any  other  waters  within  the  adit 
(12926) 


1.  12)  TBB  CRIMINAL  CODE   (|  808)  g    10481 

d  maritime  jurisdiction  of  the  United  States,  piratically  or  feloni- 
s\y  runs  away  with  such  vessel,  or  with  any  goods  or  merchandise 
ereof,  to  the  value  of  fifty  dollars,  or  who  yields  up  such  vessel 
luntarily  to  any  pirate,  shall  be  fined  not  more  than  ten  thou- 
nd  dollars,  or  imprisoned  not  more  than  ten  years, "or  both. 
H.  8.  |  5383.    Act  March  4,  1909,  o.  321.  f  306.  36  Stat.  1148. 

Notes  of  Decisions 

3ee  notes  under  |  10463,  ante.  captain  of  a  Teasel,  to  whom  the  ves- 

_      .                      ,.,             „     _  eel  and  cargo  had  been  consigned,  with 

Run-mi)  away  with  vatMl^-To  con-  toltB1|:tt(1111  to  pr(>ceed  t0  the  Pacific 

,™  C  °Sf?*  °-  P"BCl  (A"J  ^  <«"*  tkere  ""  the  vessel  and  cargo  and 

,  1790,  c.  9)  by  pira tkallT  and  felo-  remjt  fte  proceedB  t0  the  ownerBj  to 

jwly  running  away  with  the  vessel,  faI]  ^  remit  Bach  proceeda  after  ha,. 

raonal  force  and  violence  is  not  nee-  toB.  made  ^g  accordmf;  to  instructions, 

sary.     There   must   be   a   fraudulent  (182B,  ^  0p.  Atty.  Oen.  19. 

dnnlawful  conversion.    U.  8.  v.  Tully  ~- 


,   ^   ,»,«,  -r.   ^    ,-,       »,      ,«,Jr  Nor  has  the  government  the  right  to 

1  C.  1812)  Fed.  Cae.  No.  16,545.  order  a  captai;  thuB  to  de(auU  *to  be 

lo  constitute  the  offense  of  rnnnini  Beized  and  brought  to  the  United  States 

ray  with  a  vessel,  it  must  appear  that  t0   be   tried   tor   bja   conduct     Such   a 

t  command  waa  taken  from  the  maa-  BeiiUre   would   be   false   imprisonment, 

t,  and  that  the  act  «"  <i°ne  fdoni-  ,or    wbicn   tbe   eBptftln   might    recover 

sly,  and   with   intent  to   convert   the  damages.     Id. 

■sel  and  cargo  or  either  of  them  to  .   .        .  «...,.  j     .  ,j 

e  ase  of  the  persons  concerned  in  the  ,   Confederating  with  pirates  and  yield. 

L   V.  8.  v.  Haskell  (C.  C.  1823)  Fed.  In0   v*,»*1   'hereto.-A   confederacy   by 


is.  No.  15.321. 


American  citizens  on  land  or  on  board 


II  U  pintlcal,  botb   u„J,r   fh,  com-       ■?  *»««™  ""•'•  with  Dir.t...  under 
l>w  and  t»«  .tal.tt,  lor  marl.,,.      '*«  >"•  °< D.ti<m.,  or."le  "Sftf  "» 


feloniously  rise  agai 


i  vessel  by  a  citizen  to  such  pirates, 


.  ™,  „■;  Mil  5,7  AID  Tb,  Am  »  P""W»M«.  ™°*  **  AP*  ».  MM. 
a  rati  away  wiin  me  snip,     ine  am-  Qr    ,.  Q   _  V-    _  .  »  <^  n  101a.  w*^a 

m  Light  (D.  C.  1885)  25  Fed.  408,  J,8"  U-  SJKT;"oward  (C-  &  1818>  Fed' 
l_  Cas.  No.  16,404. 

So,  also,  is  an  endeavor  by  a  mariner 
F  till  re  to  remit  proceeds  after  sale  to  corrupt  the  master  ot  the  vessel  and 
vessel  and  cargo.— It  was  not  piracy,  induce  him  to  go  over  to  such  pirates. 
der  Act  April  30,  1790,  c.  9,  for  the       Id. 

10480.  (Crim.  Code,  §  307.)     Confederating,  etc.,  with  pirates; 
confining  master;  punishment  for. 

Whoever  attempts  or  endeavors  to  corrupt  any  commander,  mas- 
r,  officer,  or  mariner  to  yield  up  or  to  run  away  with  any  vessel, 
with  any  goods,  wares,  or  merchandise,  or  to  turn  pirate  or  to 
>  over  to  or  confederate  with  pirates,  or  in  any  wise  to  trade  with 
y  pirate,  knowing  him  to  be  such,  or  furnishes  such  pirate  with  any 
tmunttion,  stores,  or  provisions  of  any  kind,  or  fits  out  any  vessel 
lowingly  and,  with  a  design  to  trade  with,  supply,  or  correspond 
th  any  pirate  or  robber  upon  the  seas;  or  whoever  consults,  com- 
les,  confederates,  or  corresponds  with  any  pirate  or  robber  upon  the 
is,  knowing  him  to  be  guilty  of  any  piracy  or  robbery;  or  who- 
er,  being  a  seaman,  confines  the  master  of  any  vessel,  shall  be  fined 
t  more  than  one  thousand  dollars  and  imprisoned  not  more  than 
ree  years. 

B.  8.  |  5384.    Act  March  4,  1909,  c.  321,  &  307,  35  Stat.  1148. 
Note*  of  Decisions 

fee  1 10465,  ante,  and  note  thereun-  soclatlon  with  pirates.— Tbe  language  ot 

f.  Act  April  30,  1700,  c.  9,  {  12,  implies 

,„„. _.    „f    m...„_a„_    ™t..  contract  and   association  with   the   pi- 

,DI>nnement    of    master.-See    notes  Mtea  „  we„  )n  tetation  t0  the        t'aB 

der  the  preced-ng  sect.on.  t0  ft<  (uh)re     v   g   T   Howard  (C.  C. 

Statute  a*  Implying  contract  and  u-  18181   Fed.  Gas.   No.  15,404. 

10481.  (Crim.  Code,  §  308.)     Selling  arms,  intoxicants,  etc.,  in 
Pacific  islands ;  punishment  for ;  medicinal  use  of  spirits,  etc. 

Whoever,  being  subject  to  the  authority  of  the  United  States, 
all  give,  sell,  or  otherwise  supply  any  arms,  ammunition,  ex- 
wive  substance,  intoxicating  liquor,  or  opium  to  any  aboriginal  na- 
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tive  of  any  of  the  Pacific  islands  lying  within  the  twentieth  p 
of  north  latitude  and  the  fortieth  parallel  of  south  latitude,  at 
one  hundred  and  twentieth  meridian  of  longitude  west  and  ont 
dred  and  twentieth  meridian  of  longitude  east  of  Greenwich,  not 
in  the  possession  or  under  the  protection  of  any  civilized  power 
be  fined  not  more  than  fifty  dollars,  or  imprisoned  not  more  than 
months,  or  both.  In  addition  to  such  punishment,  all  article; 
similar  nature  to  those  in  respect  to  which  an  offense  has  been 
mitted,  found  in  the  possession  of  the  offender,  may  be  declare 
feited.  If  it  shall  appear  to  the  court  that  such  opium,  wine,  or 
have  been  given  bona  fide  for  medical  purposes,  it  shall  be  lawf 
the  court  to  dismiss  the  charge. 

Act  Feb.  14, 1902,  c.  18,  If  1,  2,  32  Stat.  83.    Act  Much  4, 1800,  c  321 
85  But.  1148. 

§  10482.  (Crim.  Code,  §  309.)  Offenses  deemed  on  high  seas. 
All  offenses  against  the  provisions  of  the  section  last  pree 
committed  on  any  of  said  islands  or  on  the  waters,  rocks,  oi 
adjacent  thereto,  shall  be  deemed  committed  on  the  high  se 
board  a  merchant  ship  or  vessel  belonging  to  the  United  J 
and  the  courts  of  the  United  States  shall  have  jurisdiction  accort 
1,  32  Stat.  83.    Act  March  4,  1900,  a  321, 

§  10483.  (Crim.  Code,  §  310.)  "Vessels  of  the  United  State 
fined. 
The  words  "vessel  of  the  United  States,"  wherever  they 
in  this  chapter,  shall  be  construed  to  mean  a  vessel  belongi 
whole  or  in  part  to  the  United  States,  or  any  citizen  thereof,  c 
corporation  created  by  or  under  the  laws  of  the  United  Stat 
of  any  State,  Territory,  or  District  thereof. 

Act  March  4,  1909,  c.  821,  |  310,  35  Stat  1149. 

Hotsa  of  Decision* 

American  vessel.— To  render  a  vessel  port,  and  was  apparently  own 
American,  bo  as  to  punish  offenses  on  controlled  by  citizens  of  the 
board  of  her,  it  is  enough  to  ahow  that  States.  U.  S.  v.  Peterson  (C.  O 
she    sailed  from  and   to  an   American       Fed.  Cms.  No.  16,037, 
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ment  for.  10495.  Train    robberies,    etc.; 

10488.  Joinder  of  counts.  ment  for;  accomplices; 

10489.  Adultery ;     punishment   for.  10496.  Discrimination    by    prop 

10490.  Incest  defined ;    punishment  for.  etc.,  of  theaters,  etc., 

10491.  Fornication ;   punishment  for.  persons    wearing;    nnifr 

10492.  Recording,    etc.,    certificates    of  Army,  Navy,  etc. 

marriage ;     evidence    of    mar- 

§  10484.  (Crim.  Code,  §  311.)    Places  applicable. 

Except  as  otherwise  expressly  provided,  the  offenses  defir 
this  chapter  shall  be  punished  as  hereinafter  provided,  when 
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ted  within  any  Territory  or  District,  or  within  or  upon  any 
:t  within  the  exclusive  jurisdiction  of  the  United  -States. 
Act  March  4,  1900,  c.  321,  |  311,  35  Stat.  1148. 
Notes  of  Decisions 

sstitutlonallty.— The  government  of  the  territorial,  although  such  territory 
United  States  retains  constitution-  is  admitted  aa  a  state  pending  the  proa- 
iwer  to  punish,  through  its  courts,  ecution,  and  before  conviction.  U.  S. 
[me  committed  against  it  in  one  of      v.  Baum  (C.  C.  1896)  74  Fed.  43. 

M8S.   (Crim.  Code,  §  312.)    Circulating  obscene  literature,  etc.; 

punishment  for. 

Whoever  shall  sell,  lend,  give  away,  or  in  any  manner  exhibit, 
iffer  to  sell,  lend,  give  away,  or  in  any  manner  exhibit,  or  shall 
srwise  publish  or  offer  to  publish  in  any  manner,  or  shall  have 
lis  possession  for  any  such  purpose,  any  obscene  book,  pam- 
•t,  paper,  writing,  advertisement,  circular,  print,   picture,   draw- 

or  other  representation,  figure,  or  image  on  or  of  paper  or  other 
erial,  or  any  cast,  instrument,  or  other  article  of  an  immoral  nature, 
iny  drug  or  medicine,  or  any  article  whatever,  for  the  prevention 
inception,  or  for  causing  unlawful  abortion,  or  shall  advertise  the 
e  for  sale>  or  shall  write  or  print,  or  cause  to  be  written  or  print- 
any  card,  circular,  book,  pamphlet,  advertisement,  or  notice  of  any 
I,  stating  when,  where,  how,  or  of  whom,  or  by  what  means,  any  of 

articles  above  mentioned  can  be  purchased  or  obtained,  or  shall 
mfacture,  draw,  or  print,  or  in  anywise  make  any  of  such  articles, 
1  be  fined  not  more  than  two  thousand  dollars,  or  imprisoned  not 
e  than  five  years,  or  both. 

R.  S.  I  53SD.    Act  March  4,  1900,  c.  321,  ft  312,  35  Stat,  1149. 
ltd     without     definite    application,       484,  488;   U.  S.  v.  Wilson  (D.  C.  1893) 
t  v.  Williams  (C.  C.  1880)  3  Fed.       58  Fed.  768,  769. 

M8C.  (Crim.  Code,  §  313->    Polygamy  defined;  punishment  for; 

exceptions. 

)very  person  who  has  a  husband  or  wife  living,  who  marries 
ther,  whether  married  or  single,  and  any  man  who  simultane- 
ly,  or  on  the  same  day,  marries  more  than  one  woman,  is  guilty 
polygamy,  and  shall  be  fined  not  more  than  five  hundred  dollars 

imprisoned  pot  more  than  five  years.  But  this  section  shall  not 
:nd  to  any  person  by  reason  of  any  former  marriage  whose  hus- 
d  or  wife  by  such  marriage  shall  have  been  absent  for  five  suc- 
iive  years,  and  is  not  known  to  such  person  to  be  living,  and  is 
eved  by  such  person  to  be  dead,  nor  to  any  person  by  reason  of  any 
ner  marriage  which  shall  have  been  dissolved  by  a  valid  decree  of 
impetent  court,  nor  to  any  person  by  reason  of  any  former  marriage 
ch  shall  have  been  pronounced  void  by  a  valid  decree  of  a  com- 
mt  court,  on  the  ground  of  nullity  of  the  marriage  contract. 

ft.  S.  i  5352,  as  amended,  Act  March  22.  1882,  c  47.  I  1,  22  Stat.  30.  Act 
March  4,  1909,  c  321,  }  313,  35  Stat  1149. 

Notes  of  DccUions 

■e  j  3450,  ante,  and  notes  therenn-  when  direct  proof  of  the  existence  of 
those   relations   can   be    made,    bat   to 

ii.stlt.tlenallty.-H.  8.  «  5352   (em-  £""*   "   man  £°5   Aaunting   in   the 

ed     herein),      held     constitutional.  %*  J J**  wo,r,d  *•  stents t.on  and 

.„M„  „   ,i   q    m»7S(  aa  n   s   iak  opportuniUes  of  a  bigamous  household, 

HN L  Ed    244  with  *"  the  °utward  appearances  of  the 

'"'             "   ~  continuance   of   the   same  relations    as 

irpose  of   statute   In   general.— The  eiiBted  before  the  act  was  passed,  and 

ct  of  Act  March   22,   1882,  is  not  without  reference  to  what  may  occur  in 

junish    meretricious,   unmarital   in-  'he   privacy   of  those   relations.      Can- 

ourse  with  more  than  one  woman.  n<">  T-  B.  S'  <18fi5l  6  Sup.  Ct.  278,  286, 

does  it  pry  into  the  intimacies  of  lle  u-  &  55.  29  L.  Ed.  561. 

marriage   relation.      It   seeks,   not  Statute    as    excluding    or    abrogating 

to  punish   bigamy   and   polygamy  territorial  legislation.— A  Utah  law  per- 

10  U.S.Comp.'16-809  (12929) 
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milting  illegitimate  children  to  inherit 
from  the  father  held  not  abrogated  by 
the  act  of  1862.  Cope  v.  Cope  <1891t 
11  Sup.  CL  222,  223,  137  D.  H.  682,  34 
L.  Ed.  832. 

Act  March  22,  1882,  and  Act  March 
3,  1-SM",  prescribing  punishment  for 
adulter;  in  the  territories,  as  a  crime 
against  the  United  States,  were  not  ex- 
clusive of  territorial  legislation  on  the 
same  subject,  and  did  not  prevent  a 
territorial  legislature  from  enacting  a 
statute  making  the  same  act  an  offense 
against  the  territorial  government. 
State  v.  Norman  (1898)  62  P.  986,  16 
Utah,  457. 

Nature  and  elements  of  offense  In 
genera!.— A  man  who  Uvea  in  the  same 
house  with  two  women,  eats  at  their 
respective  tables  one-third  of  his  time, 
and  holds  them  out  to  the  world,  by  his 
language  or  conduct,  as  his  wives,  is 
guilty  of  the  offense  of  polygamy,  under 
Aet  March  22,  1882,  c.  47,  22  Stat.  31, 
although  he  may  not  occupy  the  same 
bed  or  sleep  in  the  fame  room  with  ei- 
ther of  them,  or  actually  have  aeiual 
intercourse  with  either  of  them.  Can- 
non v.  U.  S.  (1885)  116  U,  8.  55,  6 
Sup.  Ct.  278.  29  L.  Ed.  561.  affirming 
<1SS5>  i  Utah.  153,  7  Pnc.  380;  U.  8. 
v.  Musser  (18S5)  4  Utah,  153,  7  Pac. 
389. 

Marriage.— The  federal  statute  being 
silent  aa  to  what  shall  constitute  a 
marriage,  aa  well  as  tbe  method  of 
proving  marriage,  the  statute  of  the 
territory  may  be  properly  resorted  to 
and  applied  in  a  prosecution  under  the 
act  of  congress.  U.  S.  v.  Tetiney  (Ari*. 
1885)   8  Pnc.  295. 

A  valid  marriage  existing,  a  valid 
marriage  with  another  wife  cannot  be 
contracted;  but  a  polygamous  marriage 
may  be.  and  such  are  the  marriages 
that  the  Edmunds  law  aims  to  suppress. 
Knowledge  by  second  wife  of  former 
existing  marriage,  though  vitiating  the 
second  marriage,  does  not  ronke  it  any 
less  a  polygamous  marriage.  U.  S.  v. 
Tenner  (Ariz.  1886)  11  Pac.  472:  Same 
v.  ChriKtoffernon,  Id.  480. 

No  particular  form  or  ceremony  be- 
ing essential,  and  no  witnesses  being 
required  in  Utah  territory,  a  marriage 
is  complete  when  there  is  a  full  and 
>nt  by  the  parties,  and  may 


be  r 


-ved.  o 


ndietm 


amy,  by  the  declarations  aud  admis- 
sions of  defendant.  U.  S.  v.  Simpson 
(1885)   4  Utah,  227,  7  Pac.  257. 

I ndlctment,  proof,  and  variance.-  - 
There  is  no  variance  between  an  in- 
dictment for  bigamy,  alleging  a  second 
marriage  with  Caroline  Owens,  and 
evidence  that  each  marriage  was  with 
Caroline  Owen  Maile,  afterwards  and 
generally  known  as  Caroline  Owen. 
IT.  S.  v.  Milea  (1880)  103  U.  S.  304, 
26  L.  Ed.  481;  U.  S.  v.  Miles  (1880) 
2  Utah,  19. 

An  indictment  for  bigamy  in  the  dis- 


trict court  in  the  territory  of 
found  by  a  grand  jury  consisting  i 
fifteen  persona,  is  valid.  Reyni 
V.  3.  (1878)  98  U.  8.  145,  154, 
Ed.   244. 

An  indictment  under  the  Ei 
act,  that  charges  the  offense  of 
amy  substantially  in  the  langu 
the  act.  is  not  bad  because  it  < 
in  the  same  count  cohabitation 
lowing  the  polygamous  marriaf 
S.  v.  Tenney  (Ariz.  18S5)  8  Pac 

In  an  indictment  alleging  a 
amous  marriage  it  is  not  fatal 
lege  that  cohabitation  followei 
marriage.  At  best,  it  is  but  si 
age.  Such  allegations  are  not  i 
of  two  offenses.  U.  3.  v.  Tenne) 
1886)  11  Pac.  472:  Same  v.  CI 
fersou,  Id.  480. 

Evidence.— Evidence  Is  adn 
that  the  alleged  second  wife  was 
Endowment  House,  in  Salt  Luk 
where  secret  and  clandestine  ma 
are  solemnized,  on  a  certain  di 
tbat  she  then  wore  such  a  dres 
worn  usually  by  those  who  go  tl 
contract  such  marriages.  Milet 
8.  (1880)  103  U.  S.  304,  26  L.  E 
U.  S.  v.  Miles  (18S0>'2  Utah,  19. 

On  indictment  for  bigamy,  tl 
marriage  may  be  proved  by  the 
sionfc  of  the  prisoner,  and  it  is  - 
jury  to  say  whether  what  he  sa 
an  admission  that  he  was  actus 
legally  married  according  to  tb 
of  the  country  where  the  marria 
solemnized.      Id. 

It  is  not  error,  on  an  indictmi 
der  the  Edmunds  act,  to  admit 
dence  of  the  marriage  tbe  rep 
of  the  parties  in  the  community 
the  jury  are  instructed  that  ti 
dence  of  geueral  reputation,  s 
alone,  would  amount  to  nothing, 
only  a  circumstance  to  be  con 
with  other  proof  s 
.  there  being  no  i 
proof  of  the  marriage.  U.  S.  i 
ney    (Ariz.  18S5)   8   Pac.   295. 

Proof  that  defendant,  with  the 
en  alleged,  lived  together  in  Ui 
claiming  them  as  his  wives,  is 
tent  as  tending  to  show  the  rf 
of  the  parties  if  sustained  by  p 
murringe  or  cohabitation  in  thii 
tory.  U,  S.'v.  Tenney  (Ariz.  18 
Pac.  472;  Same  v.  Cbristoffers 
4S0. 

It  is  competent  to  prove  the  ] 
mous  marriage  by  admissions  of 
fendant  of  the  fact.     Id. 

As  tending  to  prove  a  polyi 
marriage,  it  is  competent  to  pro 
defendant  openly  and  notorious! 
with  the  women  alleged,  claimin 


Id. 


proper  for  the  court 
low  evidence  of  the  general  re| 
the  guilt  of  defendant  in  the  ne 
hood  in  which  he  Uvea  in  order 
tablish   that   guilt.     The    facts 
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res  mast  be  shown,  and  It  is  for  tbe 
y  to  draw  inferences.  U.  S.  v,  Lang 
d  (1889)  2  Idaho.  1519,  21  Pac.  409. 
>irect  proof  of  a  criminal  Intent  is 
:  necessary  where  defendant,  know- 
that  he  was  already  married,  de- 
era  [el;  contracted  a  second  .mar- 
ge, although  impelled  thereto  by  bia 
Igioaa  belief.  A  man  la  presumed  to 
end  tbe  necessary  and  legitimate 
•sequences  of  what  be  knowingly 
:*.  U.  8.  t.  Reynolds  (1875)  1 
Kb,  226,  affirmed  in  (1878)  98  U.  8. 
i,  25  L.   Ed.  244. 

In  an  indictment  for  polygamy,  tbe 
t  of  tbe  first  marriage  may  be  prov- 
by  tbe  declarations  and  admissions 
the  accused,  and  such  declarations 
■  proper  to  be  considered  by  tbe 
7  as  tending  to  prove  an  actual  mar- 
ge. U.  S.  v.  Simpson  (1883)  4  Utah, 
r,  7  Pat  257. 

I  lawful  marriage,  followed  b;  the 
th  of  children,  raises  a  prima  fade 
tsomption  of  matrimonial  cohabita- 
il  D.  S.  v.  Clark  (1887)  6  Utah, 
1,  14  Pac.  288. 

t  will  be  presumed  that  a  man  dues 
i  and  cohabit  witb  his  lawful  wife, 
t  such  presumption  may  be  rebutted 
evidence.  U.  S.  v.  Smith  (1887)  5 
ah,  232,  14  Pac.  291;  Id.,  6  Utah, 
t,  15  Pac.  1. 

This  presumption  is  stronger  in  case 
a  lawful  than  an  unlawful  marriage. 

Vtaere  cohabitation  with  both  wires 
proved  to  have  continued  for  years, 
i  cohabitation  la  proved  to  exist  at 
!  time  of  tbe  indictment  for  polyg- 
iy,  evidence  that  defendant  bad  been 
■qnenOy  seen  about  the  house  of  the 
it  wife,  witb  the  confession  that  he 
mid  not  obey  tbe  laws  against  polyg- 
ir,  snd  believed  them  unconstitu- 
nat.  and  a  further  statement  that  he 
ould  live  with  hts  wives,  and  he 
In't  care   who   knew  it,"   in  sufficient 

sustain  a  verdict  of  guilty.  Id. 
tfbere  the  evidence  shows  that  de- 
idaat  had  been  married  to  two  wives 
•  25  years,  and  a  third  woman  had 
:n  recognized  as  his  wife  for  20 
irs,  and  each  had  borne  children  by 
fendnut,  tbey  and  their  children  bear- 
:  his  name,  by  bis  consent;    that  two 

tbe  families  lived  on  a  farm,  and 
!  other,  that  by  bis  first  wife,  in 
m;  that  the  former  was  visited  and 
iported  regularly  by  defendant,  he 
nB  at  the  farm  house  from  50  to  100 
hts  during  the  year,  and  this  contln- 
ig  up  to  the  time  of  trial— a  verdict 
guilty  under  an  indictment  charging 
lawful  cohabitation  is  supported  by 
s  evidence.  U.  8.  v.  Peay  (1887)  5 
ah,  263,  14  Pac.  342. 
there  was  evidence  of  cohabitation, 
missions   of  defendant,  and   recognl- 

0  by  him   of  the   marriage  relation, 

1  the  alleged  plural  wife's  testimony 
(ht  have  been  construed  to  show  an 
reement    to    be    husband    and    wife. 


Held,  that  a  conviction  would  not  be 
disturbed.  U.  3.  v.  Harris  (1888)  5 
Utah,  621,  19  Pac.  197. 

The  general  reputation  in  the  com- 
munity of  the. existence  of  the  marriage 
relation  is  competent  as  tending  to 
prove  such  relation.  U.  8.  v.  Higger- 
son  (C.  C.  1891)   46  Fed.  750. 

The  evidence  showed  that  there  was 
no  other  family  in  tbe  neighborhood  by 
defendant's  name;  that  there  were  two 
women  there,  known  by  bis  name,  and 
as  his  wives;  that  he  was  found  in  a 
small  bouse  on  his  farm,  with  two 
women  and  four  or  five  small  children, 
each  woman  having  a  child  eight  or 
nine  months  old;  that  he  afterwarda 
had  on  his  farm  a  house  for  each  wo- 
man, not  over  a  quarter  of  a  mile 
apart;  that  the  women  had  been  aeen 
there  for  over  a  year  past,  and  when 
arrested  he  told  tbe  officer  that  one 
of  the  women  was  bis  second  wife. 
Held,  that  the  evidence  sustained  a 
conviction  under  the  Edmunds -Tucker 
an tl- polygamy  act.    Id. 

See,  also,  note,  ante,  as  to  "mar- 
riage." 

I  lit  ruction*  and  questions  for  Jury.— 
On  the  trial  of  defendant  for  polygamy, 
the  court,  among  other  things,  told  the 
jury  that  they  "should  consider  what 
are  to  be  the  consequences  to  the  in- 
nocent victims  of  the  delusion."  Held 
not  erroneous.  U.  S.  r.  Reynolds 
(1876)  1  Utah,  319,  affirmed  in  (1878) 
98  U.  S.  145,  25  L.  Ed.  244. 

In  a  trial  for  bigamy,  the  charge 
properly  left  it  to  the  jury  to  presume 
that  a  man  who  habitually  rial ts  his 
lawful  wife  does  so  in  the  character 
of  husband.  U.  8.  v.  Clark  (1887)  5 
Utah,  226,  14  Pac.  288. 

A  charge  to  the  effect  tbat  the  law 
aims  at  the  unlawful  example  or  the 
appearance,  as  well  as  the  actual  con- 
tinuance, of  the  polygamous  relation, 
without  reference  to  what  actually  oc- 
curs with  tbe  plural  wives,  is  not  er- 
ror. Actual  sexual  connection  ia  not 
essential  to  guilt.  The  law  punishes 
tbe  semblance  of  polygamous  living. 
U.  S.  v.  Smith  (1887)  5  Utah,  232,  14 
Pac.  291;    Id.,  5  Utah.  273,  15  Pac.  1, 

The  court  instructed  that  the  jury 
might  consider  the  fact  of  cohabitation 
as  bearing  on  tbe  question  of  mar- 
riage, and  give  it  such  weight  as  they 
considered  it  entitled  to.  Held  not  er- 
ror, though  there  was  evidence  of  oc- 
casional acts  of  intercourse  before  the 
alleged  marriage,  especially  as  it  also 
tended  to  show  open  recognition  by  tbe 
parties  of  the  marriage  relation,  and 
continuous  cohabitation  as  husband  and 
wife  only  thereafter.  U.  S.  v.  Harris 
(1888)  5  Utah,  621,  19  Pac.  197. 

See,    also,    note,   ante,    as    to    "Evi- 

Wrlt  of  arror^In  view  of  R.  S.  | 
1011,  ante,  f  1672,  it  was  held  tbat  tbe 
supreme  court  could  not  re-examine  a 
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question  of  fact  on  a  writ  of  error  In 
a  bigamy  case  under  R.  S.  (  5352  (em- 
bodied herein).      Miles  T.   U.  S.   (1880) 

108  D.  S.  304,  812,  818,  26  L.  Ed.  481. 
Cited  wlthMt  ■•Unite,  application, 
Ex  parte  Kan-gi  sbun-ca  (1883)  8  Slip. 
Ot.  396,  403,  109  U.  S.  556,  27  L.  Ed. 
1030;  Snow  v.  U.  B.  (1886)  6  Sop. 
Ct  1059-1061.,  US  U.  8.  848,  80  L.  Ed. 


207;  Lute  Corporation  of  the 
of  Jeaua  Chriat  v.  U.  a  (1890)  : 
Ot  792,  186  U.  S.  1,  34  I*  E 
Ex  parte  Mayfield  (1891)  11  S 
939,  141  U.  B.  107,  35  L  E 
Logan  v.  U.  8.  (1892)  12  Sup.  < 
628,  144  U.  S.  263,  39  L  S 
France  t.  Connor  (1896)  16  S 
497,  496,  161  U.  S.  65,  40  L.  Ed 


§  10487.  (Crim.  Code,  §  314.)    Unlawful  cohabitation ;  punisl 
for. 
If  any  male  person  cohabits  with  more  than  one  woman,  ht 
be  fined  not  more  than  three  hundred  dollars,  or  imprisone 
more  than  six  months,  or  both. 

Act  March  22,  1882,  c  47,  1  3,  22  Stat.  31.     Act  March  4,  1909,  c 
314,  35  Slat.  1149. 

Notea   of  Doctalon* 


See   i 


i   under  the  preceding   sec- 


Statute  a*  excluding  territorial  leg- 
islation.—Arta  March  22,  1882,  and 
March  3,  1887,  prescribing  punishment 
for  adultery  in  the  territories,  as  a 
crime  again  at  the  United  States, 


to  rial   legislat 


subject,  and  did 
vent  a  territorial  legislature  from  en- 
acting a  statute  making  the  same  act  an 
offense  against  the  territorial  govern- 
ment. State  t.  Norman  (1898)  52  P. 
986,  16  Utah,  457. 

Nature  and  (laments  of  offense  In 
ganeral.— A  man  cohabits  with  more 
than  one  woman,  in  the  sense  of  Act 
March  22,  1882,  Si  3,  5,  8,  when,  hold- 


ing o 


s  his 


wives  by  his  language  or  conduct, 
both,  he  lives  in  the  house  with  them, 
and  eats  at  tbe  table  of  each  a  portion 
of  his  time,  although  he  may  not  oc- 
cupy the  same  bed  or  sleep  in  the  same 
room  with  either  of  them,  or  actually 
have  sexual  intercourse  with  either. 
Cannon  v.  U.  S.  (1885)  6  Sup.  Ct.  278, 
288,  116  U.  S.  55,  29  L.  Ed.  561. 

The  offense  of  cohabiting  with  more 
than  one  woman,  as  defined  in  Act 
March  22,  1882,  c  47,  5  3,  is  committed 
when  there  is  a  living  or  dwelling  to- 
gether as  husband  and  wife,  and  is  in- 
herently a  continuous  offense,  having 
duration,  and  not  an  offense  consisting 
of  an  isolated  act.  Ex  parte  Snow 
(1887)  7  Sup.  Ct.  556,  120  U.  S.  274, 
30  L.  Ed.  658. 

Act  March  22,  1882,  J  8,  providing 
that  "if  any  male  person  In  a  territory 
•  *  *  shall  hereafter  cohabit  with 
more  than  one  woman,  he  shall  be 
deemed  guilty  of  a  misdemeanor,"  is 
intended  to  prohibit  a  man  from  living 
with  more  than  one  woman  in  tbe  re- 
lation of  buxhaud  and  wife;  and  on  an 
indictment  therefor  proof  of  sexual  in- 
tercourse is  not  necessary.  U.  S.  v. 
Musser  (1885)  4  Utah,  153,  7  Pac.  889. 

Defendant  had  been  married  to  sev- 
en women,  all  of  whom  lived  in  houses 
provided  by  defendant,  and  were  sup- 
ported by  him.    Defendant  lived  in  the 
(12932) 


house  with  one  of  the  women, 
visited  the  others,  and  ackDo1 
them  as  his  wives.  Held,  that 
ant  was  "cohabiting  with  more  tl 
woman,"  within  the  inhibition 
statute.  U.  S.  v.  Snow  (1886)  < 
280,  9  Pac.  601. 

Where  a  man,  while  recognizii 
porting,  and  holding  out  to  th< 
his  lawful  wife  as  a  wife,  live 
holds  out,  and  supports  and  rec 
as  a  wife  another  woman,  he  ii 
under  the  statute.  U.  S.  v. 
(1886)  4  Utah,  295,  9  Pac.  6* 
(1886)  4  Utah,  313,  9  Pac.  697. 

Under  the  Edmunds  law  agai 
lygamy,  the  gist  of  the  offense 
living  ostensibly  with  more  th 
wife,  but  the  fact  of  such  cohab 
whether  ostensibly  or  in  secret 
v.  Peay  (1887)  0  Utah,  263,  1 
342. 

A  polygamist  whose  wives,  b< 
lawful  and  the  plural,  are  living 
the  jurisdiction  of  the  court,  hot 
ing  his  name,  and  known  as  hU 
is  guilty  of  violating  tbe  Ed 
Tucker  law,  against  cohabitin 
more  than  one  woman,  though  1 
exclusively  with  tbe  plural  wil 
deserts  tbe  lawful  one.  U.  S.  v 
(18S9)  6  Utah,  120.  21  Pac.  463 

Continuous  offense.— The  off< 
cohabiting  with  more  than  one 
Is  committed  when  there  is  a  li 
dwelling  together  as  husband  fti 
and  it  is  a  continuous  off  ens 
where  three  indictments  were 
against  accused  for  unlawful  co 
tion  with  more  than  one  woman 
indictments  were  alike  except  th. 
covered  a  different  period  of  tim. 
was  but  one  entire  offense  allei 
twecn  the  earliest  day  laid  in  i 
dictment  and  the  latest  day 
any,  and  the  court  could  only  i 
punishment  under  one  conyictit 
the  want  of  jurisdiction  to  infiii 
isbment  in  more  than  one  cor 
appearing  on  the  face  of  the  juc 
the  objection  that  he  was  punisl 
der  more  than  one  may  be  ta 
habeas  corpus,  whenever  the  s< 
on  more  than  one  is  sought  to 
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■ed.  Ex  parte  Snow  (1867)  7  Sap. 
566, 120  U.  S.  274,  80  L.  Ed.  668. 

though  unlawful  cohabitation  is  a 
in  n  otis  offense,  and  separate  in  diet - 
iti  will  not  lie  for  successive  periods 
time  covered  by  such  cohabitation 
r  to  tbe  finding  of  the  indictments, 

if,  after  one  indictment,  the  co- 
tatiou  is  continued,  another  indict- 
t  will  lie  for  such  subsequent  ro- 
tation. U.  S.  v.  Eldredge  (1887)  6 
a,  161,  13  Pac.  673;  Id.  (1887)  8 
h,  189,  14  Pac.  42. 
(Feet  of  id  mission  of  territory  at  s 
»^— Even  if  tbe  Edmunds -Tucker 
which  defines  and  prescribes  a  pan- 
lent  for  adulter;  committed  in  the 
itoriei  (24  Stat  635,  |  3),  was  ta- 
lly repealed  as  to  Utah  by  ite  ad- 
lion  sa  a  state,  the  power  to  punish 
ending  cases  was  saved  by  the  ex- 
«   language   of  section   17   of   that 

aad  by  the  general  provisions  of 
I  f  13.  ante,  f  14.     U.  S.  v.  Banm 
C.  1806)  74  Fed.  43. 
lottery,  being  an  offense  arising  out 
he  marriage  relation,  is  cog  Disable 

in  the  state  courts,  except  in  the 
itories,  forts,  arsenals,  custom 
tea,  or  other  places  where  the  Unit- 
■tstes  has  exclusive  jurisdiction,  in 
o  places  congress  may  paas  laws 
ling  the  offense  and  prescribing  tbe 
■hment  Southern  Surety  Co.  v. 
e  (Okl.  1912)  127  Psc.  40ft. 
ior  to  the  admission  of  Oklahoma 
i  state,  tbe  crime  of  adultery  in 
m  Territory  waa  an  offense  against 
federal  statute,  but,  by  the  enabling 

ill  persona  charged  therewith  at 
time  of  atatehood  were  thereafter 
erly  prosecuted  in  the  district 
U  of  the  state,  unless  the  offena 


nitted  ii 


eviction  under  statute  as  bar  to 
wetlon  under  section  10489— A 
iction  under  this  section  bars  a 
icution  under  Act  March  3,  1887, 
(post,  f  1048&).  when  the  offense 
i  fact  a  part  of  a  continuous  eo- 
.a  lion  with  the  woman  named  in  the 
indictment,  though  the  time  of  its 
nission  is  laid  after  the  period  dur- 
vhich  the  cohabitation  waa  alleged 
ave  continued.  Ex  parte  Nielsen 
9)  9  Sup.  Ct.  672,  673,  131  U.  S. 
33  L.  Ed.  lia 


hereafter  cohabit  with  more  than 
if oman,  he  shall  be  deemed  guilty  of 
(demeanor,"  which  charges  that  de- 
rat   "did    unlawfully   cohabit    with 

than  one  woman,"  need  not  allege 

defendant  was  a  "mnle  person/' 
on  v.  U.  S.  (1885)  116  U.  S.  55. 
p.  Ct.  278,  29  L.  Ed.  561,  affirm- 
(1885)  4  Utah,  122,  7  Pac.  369; 
.  v.  Musser  (1885)  4  Utah,  153,  7 

38ft;    Same  v.  Eldredge  (1887)   S 


Utah,  161,  13  Pac.  673;  Id.  (1887)  5 
Utah,  189,  14  Pac  42. 

An  indictment  which  charges  that 
"Angus  M.  Cannon  *  *  *  did  unlaw- 
fully cohabit  with  more  than  one  wo- 
man," in  violation  of  Act  March  22, 
1882,  |  3,  sufficiently  shows  that  defend- 
ant was  a  male  person.  Cannon  v.  U. 
S.  (1885)  116  U.  a  05,  6  Sup.  Ct.  278, 
29  L.  Ed.  561,  affirming  (1885)  4  Utah, 
122,  7  Pac.  36ft;  U.  S.  v.  Muaser  (18S5) 
4  Utah,  153.  7  Pac.  38ft. 

Though  Act  March  22,  1882,  c.  47,  i 
3,  22  Stat.  31,  makes  the  offense  of 
polygamy  punishable  when  committed 
by  a  male  person,  s  defendant  who 
pleads  to  an  indictment  containing  no 
allegation  that  the  defendant  was  a  male 
person,  instead  of  demurring  thereto, 
will  be  beld  under  Crim.  Proc.  Act  Utah 
(Laws  1878,  p.  91)  j  200,  requiring  ob- 
jections appearing  on  the  face  of  tbe 
indictment  to  be  taken  by  demurrer,  to 
have  understood  that,  as  the  offense 
could  only  be  committed  by  a  male  per- 
son, the  charge  waa  against  a  male  per- 
son, and  not  to  have  been  prejudiced  in 
respect  to  any  substantial  right.  Can- 
non v.  U.  S.  (1885)  6  Sup.  Ct.  278,  28», 
116  U.  S.  55,  29  L.  Ed.  561. 

Under  so  indictment  containing  two 
counts  charging  the  defendant  with  hav- 
ing committed  separate  offenses  in  co- 
habiting with  tbe  same  women  on  two 
different  occasions,  tbe  prosecution  need 
not  select  one  of  tbe  counts,  and  pro- 
ceed to  trial  on  it,  but  may  proceed  and 
convict  on  both  before  the  same  jury. 
U.  S.  v.  Groesbeck  (1886)  4  Utah,  487, 
11  Pac.  542;  Same  v.  Bromley  (1886) 
4  Utah.  498,  11  Pac.  61ft. 

Evidence.— On  a  trial  for  unlawful  co- 
habitation with  two  women  as  wives, 
hi  violation  of  22  Stat  31,  g  33,  proof 
of  the  existence  of  the  marriage  rein- . 
tion  is  pertinent;  it  being  a  collateral 
fact  which  aids  in  explaining  tbe  as- 
sociation of  a  man  and  woman,  and 
tends  to  show  whether  such  associa- 
tion is  justified  and  innocent,  or  that 
of  unlawful  cohabitation.  U.  S.  v.  Hig- 
gerson  (C.  C.  18911  46  Fed.  750. 

On  such  a  trial,  the  general  reputa- 
tion in  th'i  community  of  the  existence 
of  the  marriage  relation  is  competent, 
as  tending  to  prove  such  relation,  but 
is  not  alone  sufficient  to  establish  it 
Id. 

On  an  indictment  for  unlawful  co- 
habitation, it  may  be  shown  that  defend- 
ant cohabited  with  the  women  named  in 
the  indictment  before  the  law  took  ef- 
fect, as  tending  to  explain  his  conduct 
with  them  after  that  time.  U.  S.  v. 
Musser  (1885)  4  Utah,  153,  7  Pac.  3S9: 
Same  v.  Cannon  (18S5)  4  Utah,  122,  7 
Pac.  369. 

In  Utah,  upon  an  indictment  charging 
unlawful  cohabitation  with  two  women 
within  two  years  next  preceding  Janu- 
ary 1,  1887,  evidence  having  shown  that 
defendant  had  married  tbe  two  women 
named  in  the  indictment :  that  the  first 
waa  a  lawful  wife,  and  had  never  been 
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divorced;  that  defendant,  at  the  time 
in  question,  was  living  with  the  poly- 
gamous wife,— it  was  material  for  the 
prosecution  to  show  that  defendant  had 
said,  in  regard  to  polygamy  or  unlaw- 
ful cohabitation,  that  "we"  or  "they" 
(uncertain  which)  "would  never  give  it 
up;  that  the  law  against  it  was  uncon- 
stitutional; and  that  he  had  just  as 
good  a  right  to  decide  on  it  as  the  su- 
preme court."  U.  a  v.  Smith  (1887) 
5  Utah,  232,  14  Pac.  291;  Id.  (1887)  5 
Utah,  273.  15  Pac.  1. 

The  conduct  of  defendant  towards  the 
women  be  married  previous  to  the  time 
stated  in  the  indictment  may  be  consid- 
ered, in  order  to  determine  the  relation 
defendant  bore  to  them  during  tbat 
time.    Id. 

Evidence  of  a  witness  that  he  saw 
the  defendant  going  towards  the  abode 
of  bis  polygamous  wives  in  the  evening, 
and  returning  in  the  morning,  from  50 
to  100  times  a  year,  though  the  place 
where  he  was  seen  was  one  and  a  half 
miles  from  the  residence,  the  interven- 
ing country  being  open  prsirie;  that  he 
saw  defendant  drive  his  cattle  to  such 
premises  frequently,— is  competent  on 
the  question  of  cohabitation,  tie  re- 
moteness "going  simply  to  the  weight  of 
the  evidence.  U.  S.  v.  Peay  (1887)  S 
Utah,  263,  14  Pac.  342. 

Evidence  of  the  course  of  life,  the 
polygamous  marriage,  and  the  continu- 
ance of  tbe  marital  relations  between 
defendant  and  his  wives,  previous  to 
tbe  time  stated  in  the  indictment,  are 
admissible  and  proper  evidence  to  tbrow 
light  on  the  acts  charged  within  tbe 
time.    Id. 

Tbe  fact  that  a  woman,  not  the  lawful 
wife  of  defendant,  bore  his  name,  ia 
properly  considered  as  a  circumstance 
.  tending  to  prove  the  unlawful  cohabita- 


Cohabitation  with  a  woman  t 


defendant  has  been  legally  m 
proved  by  showing  that  she  li\ 
vicinity  and  bears  his  name; 
contributes  to  her  support  a 
her.  U.  S.  v.  Harris  (1888) 
438,  17  Pac.  75. 

Defendant's  deliberate  admisf 
he  committed  the  offense,  mad 
court,  and  proved  at  the  triaJ 
witnesses,  are  sufficient  to  s 
verdict  of  guilty.  U.  S.  v 
(1890)  6  Utah,  381,  24  Pac.  30. 

Irtstruutlons.— A  charge  to 
that:  "When  you  come  to  the 
cohabitation  with  tbe  illegal  w. 
quires  actual  proof  of  the  fa 
presumption  would  be  againc 
commence  with.  The  preaumj 
the  law  are  in  favor  of  innoce 
until  some  evidence  has  bet 
tending  to  show  these  acts  of  < 
tion  on  his  part,  the  presumptii 
be  be  didn't  do  that;  but  whi 
shown  these  acts  of  cohabitati 
taken  place  with  tbe  plural  i 
shown  beyond  a  reasonable  dot 
it  is  cohabitation  within  the  me 
tbe  law,"— ia  not  error.  U.  S. 
(1887)  0  Utah,  263,  14  Pac  34 

Punishment—Where  three 
ments  are  found  against  an  ace 
unlawful  cohabitation  with  mo 
one  woman,  under  Act  March  I 
c.  47,  |  3,  alike  in  all  respecti 
that  each  covers  a  different  p 
time,  and  the  defendant  is  four 
on  each  indictment,  the  court 
jurisdiction  to  inflict  puniahmet 
spect  of  more  than  one  of  the 
tiona,  as  the  offense  is  to  be  i 
as  single  and  entire  between  the 
and  latest  days  laid  in  any  of 
dictments.  Ex  parte  Snow  (: 
Sop.  Ct  556,  120  U.  S.  274,  3C 
658. 


§  10488.  (Crim.  Code,  §  315.)    Joinder  of  counts. 

Counts  for  any  or  all  of  the  offenses  named  in  the  two  st 
last  preceding  may  be  joined  in  the  same  information  or  indie 
Act  March  22,  1882,  c.  47,  g  4,  22  Stat  31.    Act  March  4, 1909,  c.  321 
35  Stat.  1149. 

§  10489.  (Crim.  Code,  §  316.)     Adultery;  punishment  for. 

Whoever  shall  commit  adultery  shall  be  imprisoned  not 
than  three  years ;  and  when  the  act  is  committed  between  ; 
ried  woman  and  a  man  who  is  unmarried,  both  parties  tc 
act  shall  be  deemed  guilty  of  adultery;  and  when  such  act  i: 
mitted  between  a  married  man  and  a  woman  who  is  unmarrie 
man  shall  be  deemed  guilty  of  adultery. 

Act  March  3,  1887,  c.  397,  I  8,  24  Stat  635.    Act  March  4,  1909   c 
316,  35  Stat  1149. 

Notes  of  Dnolslona 

See  notes  under  S  10445,  ante.  infamous,    crime."      Section  6 

Infamous  crim*.— Act  March  3,  1891, 
I  5,  provides  tbat  appeals  or  writs  of 
error  may  be  taken  from  the  district 
courts,  or  the  existing  circuit  courts, 
direct  to  the  supreme  court  "in  cases 
of  conviction  of  a  capital,  or  otherwis* 
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uppellate  jurisdiction  upon  the 
States  circuit  court  of  appeals 
cases  other  than  those  provided 
the  preceding  section  of  this  act 
otherwise  provided  for  by  law." 
in  view  of  this  section,  that  adu 
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Infamous  crime,"  within  section  5,  case.    Goodson  v.  TJ.  8.  (1808)  54  Pac. 

not  being  "otherwise  provided  for  423,  7  Ok],  117. 
*W,"  an  appeal  from  a   conrlctkm  Conviction  under  Motion  10467  as  bar 

eof  is  not  within  the  junsdiction  of  to  proMOiitlon.-A  conviction  under  Act 

mTwHm^  DpI       Marph  *   1882'   '  S   ("nte'   l  1W87K 
,- ~.  «     L         tt   a    ^JiBi  "^      ba"  «  prosecution  under  this  section, 

J.  MX,  tj  Sup.  Ot  777,  J»  L.  Jfid.  909.  continuous  cohabitation  with  the  wo- 
immlsslon  of  offense  on  Indian  rea-  man  named  in  the  first  indictment, 
illon— Adultery  is  a  crime,  under  though  the  time  of  its  commission  is 
laws  of  -the  United  States,  when  laid  after  the  period  during  which  the 
milted  on  an  Indian  reservation,  and  cohabitation  was  alleged  to  have  con- 
United  States  court  exercising  ju-  tinued.  Ex  parte  Nielsen  (1889)  9  Sup. 
iction  over  such  reservation  has  ju-  Ct  678,  673,  131  U.  S.  176,  33  L.  Ed. 
iction   to    try    and   determine    such  118. 

0490.  (Crim.  Code,  §  317.)    Incest  denned;  punishment  for. 
Vhoever,  being  related  to  another  person  within  and  not  includ- 

the  fourth  degree  of  consanguinity  computed  according  to  the 
:s  of  the  civil  law,  shall  marry  or  cohabit  with,  or  have  sexual 
ircourse  with  such  other  so  rejated  person,  knowing  her  or  him 
ae  within  said  degree  of  relationship,  shall  be  deemed  guilty  of 
:st,  and  shall  be  imprisoned  not  more  than  fifteen  years. 

Act  March  8,  1887,  c  397,  j  4,  24  Stat.  635.     Act  March  4,  1909,  c.  321.  | 

317,  35  Stat  1149. 

Notes  of  Decision* 

atota  at  repeating  territorial  stst-  fining  and   prescribing   the   punishment 

-Act  March   3,   1887,   did   not,   by  for  the  crime  of  incest  held  not  appli- 

licatioc,  repeal  the  territorial  atat-  cable,  where  the  alleged  act  was  com- 

of  Washington   relating   to  incest  milted   between  Indians  on  a  reserva- 

e  Nelson  (D.  C.  1895)  69  Fed.  712.  tion.    Ex  parte  Hart  (D.  C.  1907)  157 

lenses  by  Indians— The  statute  de-  Fed.  130,  134. 

0491.  (Crim.  Code,  §  318.)    Fornication;  punishment  for. 

f  any  unmarried  man  or  woman  commits  fornication,  each  shall 
Sned  not  more  than  one  hundred  dollars,  or  imprisoned  not  more 
n  six  months. 
Act  March  3,  1887,  c.  397,  |  5,  24  Stat  036.    Act  March  4,  1909,  c.  321,  f 

318,  35  Stat  1149. 

Notes  of  Decision! 

x  notes  under  |   10487,  ante.  Alaska,    end    provided    a    special    and 

iw  aa  In  for»  In  Alaska.— The  de-  different  penalty  than  that  fixed  in  the 

lant  was  indicted   in   Alaska   terri-  general  statute  cited.     Upon  demurrer 

for  the  crime  of  fornication,  under  to  the  indictment,  held,  the  law  was  in 

section.     By   Act  March  3,   1899,  force  in  Alaska,  and,  since  the  indict- 

29,  30  Stat  1253,  Congress  enacted  meet   was   not   sufficient  under   section 

>ecial  criminal  code  for  Alaska  ter-  121  of  the  Alaska  Criminal  Code,  the 

ry.  and  in   section  121  thereof  de-  demurrer    was    sustained.      U.    S.    v. 

need  the  crime   of  cohabiting  with  Worcester  (1916)  4  Alaska,  239. 
tber  in  a   state  of  fornication  in 

0492.  (Crim.  Code,  §  319.)  Recording,  etc.,  certificates  of  mar- 
riage; evidence  of  marriage;  punishment  for  violations;  ap- 
plication. 

tvery  ceremony  of  marriage,  or  in  the  nature  of  a  marriage 
;mony  of  any  kind,  whether  either  or  both  or  more  of  the  par- 
to  such  ceremony  be  lawfully  competent  to  be  the  subjects  of 
fi  marriage  or  ceremony  or  not,  shall  be  certified  by  a  certificate 
ing  the  fact  and  nature  of  such  ceremony,  the  full  name  of  each 
:he  parties  concerned,  and  the  full  name  of  every  officer,  priest,  and 
son,  by  whatever  style  or  designation  called  or  known,  in  any  way 
ng  part  in  the  performance  of  such  ceremony,  which  certificate 
II  be  drawn  up  and  signed  by  the  parties  to  such  ceremony  and  by 
ry  officer,  priest,  and  person  taking  part  in  the  performance  of 
i  ceremony,  and  shall  be  by  the  officer,  priest,  or  other  person 
mnizing  such  marriage  or  ceremony  filed  in  the  office  of  the  pro- 
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bate  court,  or,  if  there  be  none,  in  the  office  of  the  court  havii 
bate  powers  in  the  county  or  district  in  which  such  ceremon 
take  place,  for  record,  and  shall  be  immediately  recorded,  an< 
all  times  subject  to  inspection  as  other  public  records.  Such 
cate,  or  the  record  thereof,  or  a  duly  certified  copy  of  such 
shall  be  prima  facie  evidence  of  the  facts  required  by  this  sec 
be  stated  therein  in  any  proceeding,  civil  or  criminal,  in  wh: 
matter  shall  be  drawn  in  question.  But  nothing  in  this  sectio 
be  held  to  prevent  the  proof  of  marriages,  whether  lawful  or 
ful,  by  any  evidence  otherwise  legally  admissible  for  that  p 
Whoever  shall  willfully  violate  any  provision  of  this  section  s 
fined  not  more  than  one  thousand  dollars,  or  imprisoned  no' 
than  two  years,  or  both.  The  provisions  of  this  section  shall 
only  within  the  Territories  of  the  United  States. 

Act  March  3,  1SS7,  c.  397,  H  0,  10,  24  Stat.  636.    Act  March  4,  190C 
|  819,  35  Stat.  1149. 

Nuten  of  Uoolifonit 
See  notes   under  {  10486,  ante. 

§  10493.  (Crim.  Code,  §  320.)  Prize  fights,  bull  fights,  etc.;  p 
ment  for;  application. 
Whoever  shall  voluntarily  engage  in  a  pugilistic  encoun- 
tween  man  and  man  or  a  fight  between  a  man  and  a  bull 
other  animal,  for  money  or  for  other  thing  of  value,  or  f 
championship,  or  upon  the  result  of  which  any  money  or  ai 
of  value  is  bet  or  wagered,  or  to  see  which  any  admission 
directly  or  indirectly  charged,  shall  be  imprisoned  not  more  th 
years.  The  provisions  of  this  section  shall  apply  only  within  tf 
ritories  of  the  United  States  and  the  District  or  Columbia. 

Act  Feb.  7, 1896,  c.  12,  J  1.  29  Stat  6.    Act  March  4,  1909,  c.  821,  5 
Stat  1150. 

§  10494.  (Crim.  Code,  §  321.)  Definition  of  "pugilistic  encoi 
By  the  term  "pugilistic  encounter,"  as  used  in  the  sec  tic 
preceding,  is  meant  any  voluntary  fight  by  blows  by  me 
fists  or  otherwise,  whether  with  or  without  gloves,  between  i 
more  men,  for  money  or  for  a  prize  of  any  character,  or  for  an; 
thing  of  value,  or  for  any  championship,  or  upon  the  result  of 
any  money  or  anything  of  value  is  bet  or  wagered,  or  to  see 
any  admission  fee  is  directly  or  indirectly  charged. 

Act  Feb.  7,  1890,  c.  12,  §  2,  29  Stat  5.    Act  March  4,  1909,  c.  321 
35  Stat  1160. 

§  10495.  (Crim.  Code,  §  322.)     Train  robberies,  etc.;  punis 
for;  accomplices;  proofs. 

Whoever  shall  willfully  and  maliciously  trespass  upon  ot 
upon  any  railroad  train,  railroad  car,  or  railroad  locomotive 
the  intent  to  commit  murder,  or  robbery,  shall  be  fined  not 
than  five  thousand  dollars,  or  imprisoned  not  more  than  twenty 
or  both.  Whoever  shall  willfully  and  maliciously  trespass  upon 
ter  upon  any  railroad  train,  railroad  car,  or  railroad  locomotivi 
intent  to  commit  any  unlawful  violence  upon  or  against  any  pas 
on  said  train,  or  car,  or  upon  or  against  any  engineer,  conclude 
man,  brakeman,  or  any  officer  or  employee  connected  with  sail 
motive,  train,  or  car,  or  upon  or  against  any  express  messenger  < 
agent  on  said  train  or  in  any  car  thereof,  or  to  commit  any  cr 
offense  against  any  person  or  property  thereon,  shall  be  fin< 
more  than  one  thousand  dollars,  or  imprisoned  not  more  th; 
year,  or  both.  Whoever  shall  counsel,  aid,  abet,  or  assist  in  tl 
petration  of  any  of  the  offenses  set  forth  in  this  section  shall  be  c 
to  be  a  principal  therein.  Upon  the  trial  of  any  person  charge' 
(12U36) 
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offense  set  forth  in  this  section,  it  shall  not  be  necessary  to  set 
i  or  prove  the  particular  person  against  whom  it  was  intended 
immit  the  offense,  or  that  it  was  intended  to  commit  such  offense 
ist  any  particular  person. 

Act  July  1, 1902,  e.  1376,  32  Stat  727.  Act  March  4,  1909,  c.  321,  |  322,  36 
tat.  1160. 

496.  (Act  March  1,  1911,  c.  187.)  Discrimination  by  propri- 
etors, etc.,  of  theaters,  etc.,  against  persons  wearing  uniform 
of  Army,  Navy,  etc. 

ereafter  no  proprietor,  manager,  or  employee  of  a  theater  or 
r  public  place  of  entertainment  or  amusement  in  the-District 
olumbia,  or  in  any  Territory,  the  District  of  Alaska  or  Insular 
ession  of  the  United  States,  shall  make,  or  cause  to  be  made, 
discrimination  against  any  person  lawfully  wearing  the  uniform 
le  Army,  Navy,  Revenue-Cutter  Service  or  Marine  Corps  of 
United  States  because  of  that  uniform,  and  any  person  mak- 
or  causing  to  be  made,  such  discrimination  shall  be  guilty  of  a 
emeanor,  punishable  by  a  fine  not  exceeding  five  hundred  dollars. 
Act  March  1,  1911,  c.  187,  36  Stat.  983. 

This  was  nn  act  entitled  "An  act  to  protect  the  dignity  and  honor  of  the  mil- 
■no  of  the  United  State*." 


CHAPTER  FOURTEEN 
General  and  Special  Provisions 

Sec. 

'.  Death  penalty  by  hanging-  10505.  Delivery  of  body  of  executed  of- 

L  Corruption  of  blood  and  forfei-  Tender  for  dissection, 

tore  of  estate  excluded.  10500.  Principals  denned. 

t.  Whipping  and  pillory  abolished.  10507.  Punishment  of  accessories. 

).  Jurisdiction   of   State  courts.  10508.  Accessories  to   robbery   or  plra- 

L  Pardoning  power.  cy. 

'-  Indians       committing       certain  10509.  Felonies  and  misdemeanors, 

crimes;    acts  on   reservations,  10510.  Place  of  committal  of  murder  or 
etc.;    punishment  for;  rape  on  manslaughter   determined. 

Indian  woman.  10511.  Construction        of       designated 

I.  Crimes     committed     on     Indian  words. 

reservations  in  South  Dakota ;  10512.  Effect  of  omitting  "bard  labor." 

rape  of  female  Indian.  10513.  Arrangement    and    classification 

I.  Qualified  verdicts  In  certain  cas-  of  sections. 

-■-■■-  and]  diB. 

497.  (Crim.  Code,  §  323.)     Death  penalty  by  hanging. 
le  manner  of  inflicting  the  punishment  of  death   shall  be  by 
ling- 
It.  S.  |  5325.     Act  March  4,  1909,  c.  321,  |  323,  36  Stat.  1151. 
The  addition  to  the  judgment  ot  death,  on  conviction  of  murder  or  rape,  that 
le  body  of  the  offender  be  delivered  to  a  surgeon  for  dissection,  was  provided 
>r  by  Crim.  Code,  {  331,  post,  f  10505. 

Provisions  prescribing  the  punishment  of  rescuing  the  offender  while  going  to 
r  during  execution  were  made  by  Crim.  Code,  }  142.  ante,  I  10.112. 
Provisions,  authorizing  the  jury,  where  the  accused  is  found  guilty  of  mur- 
tr  in  the  first  degree  or  rape,  to  iiualify  their  verdict  were  made  by  Crim. 
ode,  i  331.  post,  |  10505. 

Notes  of  Decision! 
icttes  as  to  capital  sentence*. —  under  acts  of  congress;  tbat  is,  upon 
president  will  issue  death  war-  the  point  whether  the  convict  should 
i  in  order  to  give  effect  to  the  be  executed  on  a  warrant  of  the  court 
in  cases  where  they  are  neces-  by  which  he  was  tried,  or  of  the  presi- 
by  tbe  practice  of  the  state  in  dent.  (1855)  7  Op.  Atty.  Gen.  501. 
i  the  sentence  is  passed.      (1818)  But   In   the  administration   of  Presi- 

.  Atty.  Oen.  238.  dent   Jackson    it   was   determined   and 

the   early   period  of   the   govern-       made  known,  by  circular  from  the  of- 
there    was    irregularity    In    the      fice  of  tbe  Attorney  General,  in  all  cas- 
ice    regarding     capital    sentences      es  to  leave   the  execution   of  the   sen- 
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Cited  without  daflnlte  app 
Wilkerson  v.  Utah  (1878)  99 
130.  133,  25  L.  Ed.  345;  Job 
U.  8.  (1912)  32  Sup.  Ct  748,  i 
U.  S.  405,  56  L.  Ed.  1142. 


tence  of  the  lav  to  the  discretion  of 
tbe  court,  In  confidence  that  the  courts 
will  give  a  reasonable  time  for  tbe  in- 
terposition of  executive  clemency  In 
cases  where  it  ought  to  be  interposed. 
[d. 

§  10498.  (Crim.  Code,  §  324.)     Corruption  of  blood  and  fori 
of  estate  excluded. 
No  conviction  or  judgment  shall  work  corruption  of  blood  ■ 
forfeiture  of  estate. 

R.  8,  |  5326.    Act  March  4,  1909,  c.  321,  f  324,  35  Stat  1151. 
§  10499.  (Crim.  Code,  §  325.)    Whipping  and  pillory  abolish 
The  punishment  of  whipping  and  of  standing  in  the  pillor 
not  be  inflicted. 

R.  8.  |  5327.    Act  March  4,  1909,  c  321,  |  32G,  36  Stat  1151. 
Nat aa  of  Denis! tin* 
What  constituted   punishment  by  the      punishment   by   the   pillory,   wh 
pillory.— To    chain   a    prisoner   by   the      abolished  by  this  section.     In  I 
neck  with  a  trace  and  padlock,  bo  that      song  (D.  C.  1889)  39  Fed.  599 
he  could  neither  lie  down  nor  ait  down      L.  ii.   A.  628. 
for  several  hours  in  the  nighttime,  was 

§  10500.  (Crim.  Code,  §  326.)    Jurisdiction  of  State  courts. 

Nothing  in  this  Title  shall  be  held  to  take  away  or  imps 
jurisdiction  of  the  courts  of  the  several  States  under  th« 
thereof. 

R.  S.  |  5328.    Act  March  4, 1909,  c.  321,  f  326,  35  Stat.  1151. 
Note*  of  Decisions 

will  have  concurrent  juris  die  ti 
them.    Id. 

Where  both  the  acts  of  congi 
of  tbe  state  make  a  defined  aci 
fense,  the  commission  of  tbe  i 
be  an  offense  against  each,  a 
ishable  by  each.  Sligh  v.  K 
(Fla.  1913)  61  So.  185. 

Under  R.  8.  I  5328  (embodit 
in),  a  state  court's  jurisdiction 
offense  is  not  impaired  by  the  f 
the  same  transaction  may  cons 

distinct  offense  punishable  um 
oral  statutes.  Weil  v.  Black 
1915)  86  a  E.  668. 

2.  Execution  of  itate  writ  ol 
corps*  within  land  ceded  to 
States.— A  writ  of  habeas  co 
suing  under  the  authority  of 
may  be  executed  within  the  1 
the  land  ceded  by  the  state 
United  States  for  tbe  purpose  < 
and  lighthouse.  State  t. 
(1841)  12  N.  H.  194,  37  Am.  I 

3.  Decision    of    question    of 

tlon  on  (labels  corpus.— Deat 
caused  by  the  burning  of  a  at 
the  accident  resulting  from  < 
fires  made  for  the  purpose  ol 
The  offense  was  committed  on 
ble  tide  waters  wholly  within  i 
of  New  York,  and  the  Unite 
courts  and  the  state  courts 
jurisdiction  thereof;  the  Unite 
court  being  prior  in  point  of  i 
writ  of  habeas  corpus  issued 
the  legality  of  the  arrest  ui 
state  court     Held,  that  it  wc 


See  notes  under  fj  10446  ante,  and  | 
10502.  post. 

I.  Concurrent  Jurisdiction  In  goneral. 
—The  provision  of  tbe  enabling  act  of 
Montana,  that  all  Indian  lands  within 
the  state  "shall  remain  under  the  ab- 
solute jurisdiction  and  control  of  the 
congress  of  the  United  States,"  does 
not  amount  to  a  reservation  by  the 
United  States  of  jurisdiction  over 
crimes  committed  on  such  lands  by  or 
against  persons  not  Indians.  Draper 
v.  U.  S.  (1806)  17  Sup.  Ct.  107,  109, 
164  U.  8.  240,  41  L.  Ed.  419. 

Tbe  rule  that  in  cases  of  concurrent 
jurisdiction  the  court  that  first  gets 
control  of  the  subject-matter  will  con- 
tinue to  exercise  exclusive  jurisdiction 
until  judgment  is  applicable  to  criminal 
cases.  U.  8.  v.  Wells  <D.  C.  1872) 
Fed.   Cas.  No.   16,665. 

The  same  offenses  may  be  made  pun 
ishable  under  both  state  and  federal 
laws,  and  both  state  and  federal  courts 
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:  dear  that  the  state  court  had 
irisdiction   over  the   subject-mst- 

the  offense,  whereof  jurisdiction 
already  been  exercised  by  the 
I  States  tribunals.  At  all  events 
icstion  was  considered  too  impor- 
(i  be  decided  summarily  on  habeas 
a.  Held,  also,  that  the  conflict  of 
iction  could  only  be  Braided  by 
t  up  a  judgment  pronounced  in 
f  tbe  tribunals,  which,  when  ob- 
,  would  be  a  bar  to  the  proceed  - 

(he  other.  People  v.  Westehes- 
>uoty  Sheriff  (N\  Y.  1862}  2  Edm. 
.'as.  324. 

reason.— Tbe  jurisdiction  of  state 
i   as    to    treason   is    not    limited. 

v.  Kennedy  (C.  C.  1808)  Fed. 
*o.  7,686, 

'•r|«y .—Perjury  committed  dnr- 
udioial     investigation,     conducted 

authority  of  congress,  ia  an  of- 
against  the  public  justice  of  the 
1  States,  and  is  exclusively  cog- 
e  in  their  courts.  Ex  parte 
t*  (C.  C.  &  D.  C.  1875)  Fed.  Cas. 
.862. 

'easing  counterfeit  bank  notes.— 
te  court  has  no  jurisdiction  over 
Tense    of    passing   counterfeit   na- 

bank   notes    with    knowledge    of 

counterfeit  character.  There - 
where  one  has  been  convicted  of 
>ffenae  by  a  state  court  and  sen- 
I  to  imprisonment,  he  will  be  din- 
ed on  motion  in  habeas  corpus 
;dings  taken  in  the  district  court, 
arte  Houghton  (D.  C.  1881)  7 
»7;  Id.  (D.  C.  1881)  8  Fed.  897. 
.oh  if  life  on  vessels  by  mlsoon- 
of  officers  and  others.— A  pilot 
□dieted  under  a  state  statute  for 
slighter,  in  that  he  willfully  and 
ously  propelled  a  tugboat  in  his 
e  against  a  yacht  in  which  tbe 
led  was,  and  did  thereby  willful- 
d  feloniously  caat  the  deceased 
be  river,  whereby  he  was  drown- 
By  B.   S.  |  5344,  ante,   j   10400, 

pilot,  "by  whose  misconduct, 
ence,  or  inattention  to  his  du- 
the  life  of  any  persoD  is  destroy- 
i  guilty  of  manslaughter.  Held 
■s  tbe  offense  charged  in  the  in- 
cnt  consisted  in  a  willful  and 
ous  assault,  it  was  different  from 
>rovided  for  by  the  Revised  Stat- 
and  the  state  may  puniah  there- 
in re  Welch  (C.  C.  1893)  57  Fed. 

pilot  who  by  willful  negligence 
bis  tug  into  a  yacht  on  tbe  Hud- 
river,  within  the  boundaries  of 
Fork  county,  and  causes  the  death 
person  on  the  yacht,  is  guilty  of 
aughter,  both  under  Pen.  Code 
I  193.  and  It.  3.  9  5344.  ante,  § 
,  and  the  jurisdiction  of  the  state 
<  of  such  offense  as  an  infraction 
■  state  laws  is  not  ousted  by  R. 
ill,  ante,  f  1233,  which  vests  in 
mrts  of  tbe  United  States  exclu- 
urisdiction  of  all  crimes  cogniza- 


ble under  tbe  authority  of  the  United 
States;  it  being  provided  as  iu  tbe 
present  section  by  R.  S.  f  5328  (part 
Of  tbe  title  containing  R.  S.  I  5344), 
that  "nothing  in  this  title  shall  be  held 
to  take  away  or  impair  the  jurisdiction 
of  tbe  courts  of  the  several  states  un- 
der the  law  thereof."  People  v.  Welch 
(1893)  74  Hun,  474,  26  N.  Y.  Supp. 
694,  affirmed  in  (1894)  141  N.  T.  266, 
36  N.  B.  328,  38  Am.  St,  Rep.  793,  24 
L.  R.  A.  117. 

B.  Extortion.— The  offense  of  extort- 
ing money  under  a  threat  to  accuse  a 
person  of  a  criminal  violation  of  a  fed- 
eral Internal  revenue  law,  though  made 
a  crime  by  E.  S.  I  5484,  ante.  |  10315, 
is  excepted  from  the  exclusive  juris- 
diction conferred  on  the  federal  courts 
by  R.  S.  H  629,  711,  ante,  IS  991,  1233, 
of  "all  crimes  and  offenses  cognixable 
under  the  authority  of  the  United 
States,"  by  a  provision  of  R.  S.  |  5328 
(embodied  herein).  Sexton  v.  Califor- 
nia (1903)  23  Sup.  Ct.  543,  545.  189 
U.  S.  319,  47  L.  Ed.  833,  affirming 
judgment  People  v.  Sextou  (1901)  64 
Pac.  107,  132  Cal.  37. 

So  a  state  court  had  jurisdiction  of 
a  violation  of  a  state  statute  against 
extortion  committed  by  threats  of 
prosecution  for  violation  of  the  inter- 
nal revenue  laws,  notwithstanding  R. 
S.  |  5484,  ante,  |  10315,  and  R.  S.  85 
629.  711,  ante,  58  991,  1233.     Id. 

9.  Murder.— Murder  committed  by  de- 
railing a  mail  train  is  punishsble  aa 
such  in  tbe  state  courts,  though  the 
act  ia  slso  an  offense  against  the  laws 
of  tbe  United  States.  Crossley  v.  Stele 
of  California  (1898)  18  Sup.  Ct  242, 
168  U.  S.  640,  42  L.  Ed.  610. 

10.  Robbery.— R.  S.  J  5370,  ant*,  f 
10457,  making  robbery,  etc..  on  a  ves- 
sel within  tbe  tide  waters  piracy,  pun- 
ishsble in  the  federal  courts,  is  lim- 
ited by  11.  R.  |  5328  (embodied  herein), 
to  acts  committed  outside  tbe  territo- 
rial jurisdiction  of  the  state  courts;  and 
hence  a  robbery  committed  on  a  ferry- 
boat white  passing  on  tbe  Potomac  riv- 
er, between  Washington,  D.  C,  and 
Alexandria.  Vs.,  is  not  cognizable  in 
tbe  federal  court  iu  Virginia.  Ex  parte 
Bellinger   (D.  C.  1882)   88  Fed.  781. 

11.  Larceny.— The  federal  courts  have 
no  jurisdiction  of  the  crime  of  larceny 
under  Act  1790,  §  16,  committed  in  a 
place  where  tbe  jurisdiction  of  the  Unit- 
ed States  is  concurrent  with  tbat  of  a 
state.  U.  S.  v.  Tierney  (a  C.  1864) 
Fed.  Cas.  No.  16,517. 

12.  Burglary  of  poet  office.— R.  S.  I 
6478,  ante.  §  10362.  provides  a  punish- 
ment for  persons  breaking  into  any  post 
office  or  any  building  uaed  in  wbole  of 
in  part  as  a  post  office  with  intent  to 
commit  therein  larceny  or  other  depre- 
dation. R.  S.  |  5328  (embodied  here- 
in), provides  that  nothing  in  this  title 
("Crimes")  shall  impair  tbe  jurisdic- 
tion of  the  courts  of  the  several  states 
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under  the  laws  thereof.  Comp.  Lews 
Mich.  |  11547,  provides  the  punishment 
for  any  portion  who  bholl  break  and  en- 
ter an  office,  not  adjoining  to  or  occu-  Cite*  without  aeflnlta  anal 
pied  as  a  dwelling  house,  with  intent  to  Thomas  v.  Lone;  (1890)  10  S 
commit  larceny.  Held  that,  where  an  584,  585,  134  U.  B.  372,  38  L.  1 
information  charged  an  offense  within  (affirming  [O.  C.  1889]  38  Fed 
section  11547,  the  state  courts  bad  ju-  New  York  r.  Eno  (1894)  15  S 
risdiction,  and  the  description  of  the  30,  31,  156  TL  S.  89,  39  L.  Ed. 
apartment  entered  aa  a  post  office,  in  re  Loney  (O.  G.  1889)  38  Fed.  1 
conformiti  with  the  fact,  would  not  give  (affirmed  [1890]  10  Sup.  Ct  f> 
the  federal  courts  exclusive  jurisdiction.  U.  S.  372,  33  L.  Ed.  949). 

§  10501.  (Crim.  Code,  §  327.)     Pardoning  power. 

Whenever,  by  the  judgment  of  any  court  or  judicial  ofTi 
the  United  States,  in  any  criminal  proceeding,  any  person  i 
tenced  to  two  kinds  of  punishment,  the  one  pecuniary  an 
other  corporal,  the  President  shall  have  full  discretionary  po* 
pardon  or  remit,  in  whole  or  in  part,  either  one  of  the  two 
without,  in  any  manner,  impairing  the  legal  validity  of  the 
kind,  or  of  any  portion  of  either  kind,  not  pardoned  or  remit 
R.  S.  |  5330.    Act  March  4,  1909,  c.  321,  1  327,  35  Stat  1151. 

Notes  of  D  so  1  ilons 

See  Const  art  2,  |  2,  cl,  1,  and  notes  though  the  person  pardoned  ha: 

thereunder.  been   charged  or  convicted  of 

K  em  I  is  ion  of  Una  only.— Where  a  pria-  tense.     U.   S.  v.  Burdick  (D.  C 

oner  was  sentenced  to  both  fine  and  im-  211  Fed.  402;    (1820)  1  Op.  Att 

priaonment.  and  the  President,  by  a  par-  342.     But  it  is  a  power  only  to 

don,   remitted   the  fine  only,  held,   that  erased  with  reserve  and  for  ex< 

he  had  no  authority  to  thereupon  order  al  considerations.     (1853)   6  0| 

the  prisoner's  discharge.     D.  S.  v.  Lu-  Gen.    20.      It   is   generally   inei 

kins  (C.  C.  1S41)  Fed.  Cas.  No.  15.038.  for  the  President  to  grant  a  par 

Pardon  befors  conviction,— The  Fresi-  fore   the  applicant  is  tried.     (1 

dent    has    power    to    grant    a   pardon,  Op.  Att;.  Gen.  275. 

§  10502.  (Crim.  Code,  §  328.)  Indians  committing  certain  ci 
acts  on  reservations,  etc.;  punishment  for;  rape  on  1 
woman. 
All  Indians  committing  against  the  person  or  property  of  i 
er  Indian  or  other  person  any  of  the  following  crimes,  nan 
murder,  manslaughter,  rape,  assault  with  intent  to  kill,  assaul 
a  dangerous  weapon,  arson,  burglary,  and  larceny,  within  anj 
ritory  of  the  United  States,  and  either  within  or  without  an 
reservation,  shall  be  subject  therefor  to  the  laws  of  such  Tei 
relating  to  said  crimes,  and  shall  be  tried  therefor  in  the  same 
and  in  the  same  manner  and  shall  be  subject  to  the  same  penal 
are  all  other  persons  charged  with  the  commission  of  said  c 
respectively;  and  the  said  courts  are  hereby  given  jurisdiction 
such  cases.  And  all  such  Indians  committing  any  of  the  above-: 
crimes  against  the  person  or  property  of  another  Indian  or  otht 
son  within  the  boundaries  of  any  State  of  the  United  States,  and 
in  the  limits  of  any  Indian  reservation,  shall  be  subject  to  the 
laws,  tried  in  the  same  courts  and  in  the  same  manner,  and  b 
ject  to  the  same  penalties  as  are  all  other  persons  committin 
of  the  above  crimes  within  the  exclusive  jurisdiction  of  the  1 
States :  Provided,  That  any  Indian  who  shall  commit  the  offe 
rape  upon  any  female  Indian  within  the  limits  of  any  Indian  K 
tion  shall  be  imprisoned  at  the  discretion  of  the  court. 

Act  March  3,  1885,  c.  341,  I  9,  23  Stat.  385.    Act  Jan.  15,  1897,  c,  29, 
Stat.  487.     Act  March  4,  1909,  c  321,  g  328,  35  Stat  1151. 

Notes  of  Decisions 

1.  Constitutionality.  *.    stotuto  as  repealing  sections 

2.  Repeal  or  mod  I  tic  a  It  on  of  statuta.  *1«. 
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:e  notes  under  H  1044B,  10451,  ante. 

Constitutionality.— Act  March  3, 
a,  f  9,  providing  that  ail  Indiana 
imitting  certain  crimes  "against  the 
son  or  property  of  another  Indian 
other  person,  within  the  boundaries 
any  state  of  the  United  States,  and 
iiin  the  limits  of  any  Indian  reserva- 
i.  shall  be  subject  to  the  same  laws, 
d  in  the  same  courts,  and  in  the 
ie  manner,  and  subject  to  the  same 
isltien,  ns  are  all  other  persons  coin- 
ting  any  of  the  same  crimes  within 
exclusive  jurisdiction  of  the  United 
ites,"  is  a  valid  and  constitutional 
r,  for,  so  long  as  the  Indians  preserve 
■ir  tribal  relations,  they  owe  no  al- 
iance  to  the  state  in  which  they  live, 
3  the  state  has  no  power  over  them; 
t,  being  within  the  limits  of  the  Unit- 
States,  they  are  subject  to  acta  of 
irress.  U.  S.  v.  Kagama  (18S6)  6 
p.  Ct.  1109,  1114,  118  U.  S.  375,  30 
Ed.  288. 

I.  Repeal  or  Modification  of  statute— 
:t  1887  (ante,  |  4196  et  seq.)  does  not 
peal  or  modify  Act  March,  18S5  (in- 
rporated  into  this  section).  State  v. 
ilumbia  George  (1901)  65  Pac.  004, 
Or.  127. 

i.  Statito  as  repealing  sections  4146 
Hi  4148— Act  March  3,  1885,  confer- 
ng  upon  the  territory  of  Arizona  and 
t  courts  full  jurisdiction  of  the  of- 
nse  of  murder  committed  on  an  lo- 
in reservation  by  an  Indian,  did  not 
ie  away  from  the  courts  of  the  Unit- 
■  States  jurisdiction  over  the  offense 
iere  committed  by  one  other  than  an 
idian,  conferred  by  H.  S.  i  2145.  ante, 
4148,  on  the  ground  that  the  United 
tates,  by  yielding  up  a  part  of  her 
irisdiction  over  the  offense,  lost  all. 
ongress  could  provide  for  the  punish- 
ient  in  one  court  of  an  offense  com- 
litted  by  one  person,  and  in  another 
jurt  of  the  same  offense  committed  by 
nother  person.  Ex  parte  Wilson 
1891)  11  Sup.  Ct.  870,  140  U.  S.  575, 
5  L.  Ed.  B13. 

No  implied  repeal  of  section  4148, 
nte,  can  be  inferred  from  this  section, 
lonnelly  v.  U.  S.  (1913)  33  Sup.  Ct. 
49.  228  V.  S.  243,  57  L.  Ed.  820, 
inn.  Cas.  1913E,  710,  rehearing  denied 
1913)  33  Sup.  Ct.  1024,  228  U.  S.  708, 
17  L.  Ed.  10SS. 
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Act  March  3,  1885,  c  841,  I  9,  28 
Stat  385,  which  provides  that  all  In- 
diana committing  any  one  of  certain 
enumerated  crimes  against  the  person 
or  property  of  another  Indian  or  other 
person  within  the  boundaries  of  any 
state  and  within  the  limits  of  any  Indian 
reservation  shall  be  subject  to  the  same 
laws  and  penaltiea  "as  are  all  other 
persons  committing  any  of  the  above 
crimes  within  the  delusive  jurisdiction 
of  the  United  States,"  by  implication 
repeals  R.  S.  I  2143,  ante,  |  4146.  in  so 
far  as  that  section  makes  a  distinction 
between  white  persons  and  Indians  in 
respect  to  the  crime  of  arson  commit- 
ted in  the  Indian  country,  and  under 
the  later  statute  the  crime  and  the  pun- 
ishment are  the  same  whether  commit- 
ted by  a  white  person  or  an  Indian,  or 
against  a  white  person  or  an  Indian. 
U  S.  v.  Cardiah  (D.  C.  1906)  145  Ted. 
242. 

4.  Who  are  Indians  within  statute  — 
An  illegitimate  child  of  a  Choctaw  In- 
dian by  a  colored  woman,  who  was  a 
slave  In  the  Cherokee  Nation,  must  be 
regarded,  not  as  an  Indian,  but  as  a 
negro,  for  the  purposes  of  the  jurisdic- 
tion of  the  United  StateB  courts.  Al- 
bert? v.  U.  8.  (1896)  16  Sup.  Ct  864, 
865,  162  V.  S.  499,  40  L.  Ed.  1051. 

The  son  of  a  negro  father  by  an  In- 
dian mother  is  not  an  Indian,  within 
this  section,  as  the  child  follows  the 
condition  of  the  father.  U.  S.  v.  Ware 
(C.  C.  1890)  42  Fed.  320,  321. 

Half-breeds  who  are  citizens  by  birth 
cannot  be  brought  to  trial  in  the  fed- 
eral courts.  U.  S.  v.  Hadley  (C.  C. 
1900)   99  Fed.  437. 

Half-breeds,  who  never  receive  recog- 
nition from  their  white  parents,  but  are 
left  to  be  nurtured  during  childhood  by 
Indian  relatives,  and  live  as  savages, 
and  are  subjects  of  governmental  care, 
have  the  status  of  Indians.     Id. 

Where  defendant  was  a  mixed  blood 
Indian,  who  for  many  years  had  been 
enrolled  as  a  member  of  the  Stockbridge 
and  Munsee  Tribe  in  Wisconsin,  had 
been  recognised  as  such  by  the  tribe 
and  by  the  government  and  aa  such  was 
enrolled  and  became  an  allottee  of  land, 
and  for  many  years  lived  within  the 
limits  of  the  reservation  under  the  care 
of  an  Indian  agent  and  policed  by  In- 
dian police,  he  was  an  Indian,  within 
this  section,  though  his  father  was  a 
white  mnn  and  his  mother  a  part  blood 
Indian  who  had  never  been  enrolled.  U. 
Gardner   (D.  C.  1911)   189  Fed. 


5.  "Indian  reservation"  or  "Indian 
eon  n  try  ."—See,  also,  notes  under  g| 
3980-*240,  10503,  10593,  post. 

Railroad  right  of  way  over  Nei  Perce 
Indian  reservation,  granted  by  Act  May 
8  1890,  held  neither  "Indian  reserva- 
tion" nor  "Indian  country,"  so  that  a 
crime  committed  there  by  an  Indian 
was  not  within  the  exclusive  jurisdic- 
tion  of   the  federal  courts,   under  this 
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section.  Hi  parte  Tilden  <D.  O.  1914) 
218  Fed.  920. 

Under  thia  section,  the  term  "reserva- 
tion" defined,  and  beld  not  to  include 
the  Tuacarora  reservation.  In  Niagara 
count;,  ao  that  a  Tuacarora  Indian, 
committing  an  assault  on  another  In- 
dian on  such  reservation,  was  subject 
to  tbe  jurisdiction  of  the  state  of  New 
Sort  People  ex  rel.  Cusiek  V.  Daly 
(1912)  138  N.  Y.  8.  817,  78  Misc.  Rep. 
857. 

6.  Jurisdiction  of  n (Tenses  within  atato 
or  territory  in  general.— The  circuit 
court  of  the  district  »of  Arkansas,  in 
the  absence  of  any  statute  attaching  the 
Indian  country  west  of  Arkansas  there- 
to, had  no  Jurisdiction  over  such  coun- 
try, and  could  not  punish  offenses  com- 
mitted therein.  U.  S.  v.  Alberty  (C.  C. 
1844)  Fed.  Cat.  No.  14,426. 

Tbe  provisions  of  Act  March  3,  1885 
that  all  Indiana  committing  certain 
crimes  within  the  boundariea  of  any 
state,  and  within  the  limits  of  any  In- 
dian reservation,  Email  be  subject  to 
the  same  laws,  and  be  tried  in  the  same 
courts  and  in  the  aame  manner,  and  be 
aubject  to  tbe  same  penalties,  as  are 
all  other  persons  committing  any  of 
said  crimes  within  the  exclusive  juris- 
diction of  the  United  States,  do  not  ap- 
ply to  such  a  crime  committed  within 
the  sixteenth  aeetion  of  a  townabip, 
which  aeetion,  although  within  the  out- 
side limits  of  an  Indian  reservation  es- 
tabliabed  in  accordance  with  a  treaty 
with  tbe  Indians,  was  ceded  to  tbe  state 
for  the  uae  of  schools  by  the  act  of 
congress  admitting  the  state  into  the 
Union,  paaaed  previous  to  the  treaty, 
and,  after  tbe  land  a  were  surveyed,  sub- 
sequent to  tbe  treaty,  was  Bold  by  tbe 
state  to  a  grantee,  who  entered  into 
possession  thereof  long  before  the  com- 
mission of  such  crime  therein.  Bunn, 
J.,  dissenting.  U.  8.  v.  Thomas  (C.  C. 
1801)  47  Fed.  488.  motion  for  new 
trial  denied  (1894)  14  Sup.  Ct.  426, 151 
U.  S.  577,  38  L.  Ed.  276. 

Tbe  first  part  of  the  station  does  not 
apply  to  a  crime  committed  by  an  In- 
dian within  a  state.  U.  S.  v.  Barnaby 
(C.  C.  1802)  51  Fed.  20,  22. 

The  authorities  of  the  state  of  Wia- 
conain  have  no  jurisdiction  to  enforce 
the  game  and  fish  laws  of  the  state 
against  members  of  the  Chippewa  In- 
dian tribe  residing  on  tbe  Bad  River 
i    by   arresting   and    puniah- 
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for  a 
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By  Act  March  3,  1885.  | 
8,  congress  prescribed  what  acts  should 
constitute  crimes  when  committed  by 
tribal  Indiana  on  a  reservation  within  a 
atate,  and  by  what  courts  they  should 
be  tried  therefor,  and  tbe  jurisdiction 
so  conferred  is  exclusive,  a  state  hav- 
ing no  power  to  add  to  tbe  number  of 
crimes  defined  by  such  act,  nor  Its 
courts  any  jurisdiction  to  try  or  pun- 
ish an  Indian  for  any  net  done  on  his 
reservation.  Moreover,  by  the  terms 
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of  the  treaty  of  September  30, 
by  which  the  Chip  pe was  ceded 
lands  to  the  United  States,  and 
reserved  certain  lands  which  wei 
erwards  formed  into  the  reserv 
now  occupied  by  them,  they  were 
tbe  right  to  hunt  and  fish  there 
til  otherwise  ordered  by  the  pret 
In  re  Blackbird  (D.  C.  1901)  lffl 
139. 

That  accused  was  discharging  t 
ties  as  Indian  policeman  when  be 
mltted  tbe  offense  charged  did  no 
der  him  immune  from  prose  cut 
the  state  courts.  Ex  parte  Tilde 
C.  1914)  218  Fed.  920. 

State  courts  have  juriadictic 
crimes  committed  againat  whites 
aide  of  an  Indian  reaervation,  1 
dians  maintaining  tribal  relation! 
reservation  within  the  state,  in  < 
of  the  federal  government.  St 
Spotted  Hawk  (1899)  55  Pac  10 
Mont.  33;  State  v.  Little  Whl 
(1899)  56  P.  820,  22  Mont.  425. 

State  courts  have  no  author 
prosecute  and  punish  one  Indian 
crime  committed  against  another 
reservation  to  which  they  each  I 
80  long  bb  they  maintain  their 
relations.  In  re  Cross  (1886)  24 
417,  30  N.  W.  428. 

All  kinds  of  misdemeanors  com: 
by  Indians,  and  not  expressly  rei 
by  section  9  of  the  act  approved 
8,  1880,  held  within  the  jurisdicl 
the  state  courts,  aa  provided  by  ac 
proved  March  3,  1803,  and  Febru 
1887.  Kitto  v.  State  (Neb.  1915 
N.  W.  380,  L.  R.  A.  1915F,  587. 

Jurisdiction  of  atate  courts  ov 
tenses  committed  by  others  than  I: 
on  Indian  reservations  is  not  al 
by  the  provision  in  the  enablin 
providing  that  such  lands  aha 
main  under  tbe  absolute  jurist 
of  congress.  Ex  parte  Croaby 
1915)  149  Pac.  989. 

The  district  courts  of  tbe  ter 
when  sitting  with,  and  exercisii 
powers  and  jurisdiction  of,  a  1 
States  court,  have  exclusive  ju 
tion  of  all  crimes  punishable  1 
laws  of  tbe  United  States,  when 
mitted  by  persons  other  than  I 
upon  an  Indian  reservation  occup 
Indian  tribes,  and  to  which  reaer 
the  Indian  title  has  not  been 
guisbed;  also,  of  all  such  crimes 
committed  by  an  Indian  on  ancb 
vation,  except  the  specific  crin 
murder,  manslaughter,  rape,  a 
with  intent  to  kill,  arson,  burglar 
larceny.  Goodaon  v,  U.  S.  (189 
Pac.  423,  7  Okl.  117. 

7.  Conclusiveness  of  adjudloatl 
to  Jurisdiction— Act  March  3,  It 
341,  i  9,  declares  that  all  Indiam 
mi t ting  certain  crimes  within  any 
tory  of  tbe  United  States,  and 
within  or  without  any  Indian  re: 
tion,  shall  be  subject  to  the  la 
such    territory   relating    to   tbe 
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xdfied,  and  shall  be  tried  therefor 
tbtr  same  courts  and  in  the  same 
nner  and  be  subject  to  tbe  same 
mltii-s  as  all  otber  persons  charged 
h  the  commission  of  such  crimes,  and 
Indians  committing  such  offenses 
:hJQ  any  state  and  within  the  limits 
any  Indian  reservation  shall  be  sub- 
t  to  the  same  penalties  as  are  all 
icr  persons  committing  any  of  the 
mes  within  the  exclusive  jurlsdic- 
n  of  the  United  States.  Held,  that 
ere  petitioner  was  indicted  in  a  fed- 
il  court  within  the  district  of  Oregon 

*  an  offense  committed  on  an  Indian 
serration,  and  he  was  convicted  and 
i fenced  od  a  plea  of  not  guilty,  the 
Igment  constituted  a  conclusive  ad- 
tication  that  petitioner  was  a  con- 
otted  Indian,  and  therefore  triable 
the  federal  court,  and  hence  he  could 
t  obtain  his  discharge  on  habeas  cor- 
s  on  the  ground  that  both  he  and 
i  victim  were  allotted  Indians,  and 
it  tbe  federal  court  had  no  jurisdic- 
n  to  trv  him.  Ex  parte  Savage  (C. 
1908)  158  Fed.  206. 

i.  Offense*  by  Indian  aJlotteas— Land 
thin  tbe  Tnlalip  Indian  reservation,  in 
e  state  of  Washington,  allotted  and 
tented  in  severalty,  pursuant  to  trea- 
8  which  provide  for  a  conditional 
enation  only,  Is  not,  by  reason  such 
otment  and  patent,  excepted  from  the 
serration,  so  aa  to  defeat  the  exclu- 
de jurisdiction  of  tbe  federal  courts 
der  Act  March  3,  1885.  U.  S.  v. 
lestine  (1009)  30  Sup.  Cl  93,  94, 
5  U.  S.  278,  54  L.  Ed.  195. 
Orimes  committed  by  one  Indian  up- 
the  person  of  another  within  tbe  lim- 

of  the  Tnlalip  reservation,  in  tbe 
ite  of  Washington,  are  not  excepted 
>m  the  exclusive  jurisdiction  of  the 
leral  courts,  under  Act  March  3, 
85,  I  9,  because  both  parties  hold 
tents  from  tbe  United  States,  issued 
der  the  authority  of  the  treaty  with 
i  Omahas  of  March  16,  1854,  and  the 
■atj  of  Point  Elliot  of  January  22, 
55,  and  are  therefore,  by  virtue  of 
t  Feb.  8,  1887,  c.  119,  {  6,  24  Stat. 
i,  citizens  of  the  United  States.  Id. 
iabeas  corpus  will  not  lie  to  release 

Indian  convicted  and  imprisoned  un- 
■  this  section,  on  the  ground  that  he 
entitled  to  be  tried  under  the  laws  of 

•  state  of  his  residence,  by  virtue  of 
*tion  3951,  ante,  declaring  Indiana, 
rn  within  the  United  States,  to  whom 
ids  have  been  allotted,  to  be  citizens 

tbe  United  States;  such  facts  be- 
;  matter  of  defense,  reviewable  by 
it  of  error.  In  re  Blackbird  <C.  C. 
95)  66  Fed.  541. 

Jnder  sections  4195,  4201,  4203,  ante, 
:er  public  land  bad  been  allotted   to 

Indian,  he  is  not  subject  to  proseeu- 
d  for  violating  this  section,  but  was 
bject  to  the  laws  of  the  state  in  which 
t  crime  was  committed.  U.  S.  v.  Kiya 
.  C.  1903)  126  Fed.  879. 
Dnder  Dawes  Act,  i  6,  upon  the  com- 
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pletion  of  allotments  and  tbe  parenting 
of  land  to  the  allottees,  each  member  of 
the  respective  tribes  of  Indians  to 
whom  allotments  are  made  is  subject 
to  the  laws  of  the  state  In  which  he 
resides;  and  tbe  state  courts  have  ju- 
risdiction to  try  an  Indian  for  any  pub- 
lic offense,  except  the  introduction  of 
liquor  into  the  Indian  territory.  State 
v.  Lott  (1912)  123  Pac.  491,  21  Idaho, 
646. 

Act  March  3,  1885,  |  S,  reserving 
to  the  federal  government  jurisdiction 
to  try  charges  against  Indians  for  cer- 
tain crimes,  does  not  apply  to  Indians 
whose  reservation  was  thrown  open, 
and  who  received  allotments,  under 
Dawes  Act,  I  6,  prior  to  the  amend- 
ment by  Act  May  8,  1906.    Id. 

Act  May  8,  1906,  amending  Dawes 
Act,  j  6,  was  not  retroactive  in  its  ef- 
fect, and  did  not  affect  the  jurisdiction 
of  tbe  State  courts  to  try  Indiana  who 
bad  re:eived  their  allotments  under 
tbe  Dawes  Act  prior  to  the  amend- 
ment   Id. 

Act  Feb.  8,  1887,  c.  119,  24  Stat 
388,  providing  for  tbe  allotting  of  lands 
constituting  an  Indian  reservation  to 
the  Indians  in  severalty,  and  tbe  is- 
suing of  patents  to  the  allottees  there- 
for, and  further  providing  that  upon 
the  completion  of  said  allotments  and 
the  issuing  of  patents  to  each  of  the 
allottees  constituting  the  tribe,  each 
allottee  shall  have  the  benefit  of  and  be 
subject  to  the  laws,  both  civil  and 
criminal,  of  the  state  in  which  they  may 
reside,  upon  completion  of  the  allot- 
ments and  the  issuing  of  patents  to 
each  of  the  allottees,  confers  jurisdic- 
tion on  the  state  courts  to  try  and  pun- 
ish an  allottee  for  any  violation  of  tbe 
laws  of  the  state,  though  the  offense 
committed  be  one  against  tbe  person  or 
property  of  an  Indian  or  otber  person 
within  the  limits  of  an  Indian  reserva- 
tion. In  re  Now-gc-zhuck  (1004)  76 
Pac.  877,  69  Kan.  410. 

The  crime  of  assault  by  an  allottee 
-Indian  on  another  allottee  Indian  in 
Nebraska  within  an  Indian  reservation, 
not  being  one  reserved  by  act  of  con- 
gress to  the  jurisdiction  of  federal 
courts,  is  within  the  jurisdiction  of  the 
state  courts.  Kitto  v.  State  (1915)  98 
Neb.  164,  152  N.  W.  380.  L.  E.  A. 
1915F,  587. 

Since  the  general  government  did  not 
relinquish  jurisdiction  in  tbe  federal 
courts  conferred  by  such  act  by  Act 
Feb.  8, 1887  (24  Stat.  388,  c.  119,  }  4), 
allotting  public  lands  to  Indians,  and 
declaring  that  allottees  to  whom  such 
land  should  be  patented  should  be  sub- 
ject to  the  laws  of  the  state  in  which 
they  reside,  and  shall  be  citizens  of  the 
United  States  with  all  tbe  privileges  as 
such,  an  allottee  of  the  Umatilla  reser- 
vation, charged  with  murder  on  such 
reservation,  could  only  be  tried  in  the 
federal  courts.  State  v.  Columbia 
George  (1901)  65  Pac.  604,  39  Or.  127. 

The  United   States   courts   have   not 
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exclusive  jurisdiction  over  an  offense 
committed  by  one  Indian  against  anoth- 
er Indian  on  an  Indian  allotment  upon 
the  public  domain  outaide  tbe  bounda- 
ries of  an;  reservation  and  within  the 
limits  of  the  atnte.  Ex  parte  Moore 
(S.  D.  1911)  133  N.  W.  817. 

An  Indian  who  has  taken  land  in  sev- 
eralty under  the  Dawes  Act,  and  who 
has  voluntarily  taken  up  within  tbe  lim- 
its of  the  state  his  residence  separate 
and  apart  from  any  tribe  of  Indians, 
and  who  has  adopted  tbe  habits  of  civ- 
ilised life,  Is  amenable  to  the  general 
criminal  laws  of  the  state,  except  where 
the  acts  of  congress  make  the  litwa  of 
the  United  States  applicable.  State  v. 
Nimrod  (S.  D.  1912)  138  N.  W.  377. 

The  Puyaliup  Indian  reservation  hav- 
ing been  abandoned,  the  lands  allotted 
to  the  Indians  in  severalty,  and  tbe 
tribe  having  abandoned  its  tribal  or- 
ganisation, laws,  habits,  and  customs, 
and  tbe  only  parcel  of  reservation  laud 
retained  by  the  government  being  such 
as  was  used  for  school,  purposes,  a 
homicide  committed  by  one  of  sucb  In- 
dians on  another  within  the  territory 
previously  embraced  in  the  reservation 
was  punishable  by  tbe  state  court,  and 
was  not  within  Act  Cong.  March  3, 1SK5. 
State  v.  Smokalem  (1905)  79  Pac.  603, 
37  Wash.  91. 

9.  Offenses  by  Indians  sol  In  tribal 
relations.— Under  Act  March  8,  1885, 
making  all  Indians  amenable  to  the 
criminal  laws  of  tbe  United  Stntes  for 
the  offenses  therein  designated,  and 
Act  March  3,  1871,  prohibiting  future 
recognition  of  tribal  independence 
among  tbe  Indians,  the  Alaska  Indians 
are  amenable  to  the  penal  laws  of  the 
United  States;  they  being  dependent 
subjects  though  not  citizens  within  the 
full  meaning  of  the  term.  In  re  Sah 
Qnah  fl>-  C.  18S6)  31  Fed.  327. 

Where  both  defendant,  in  a  prosecu- 
tion under  an  indictment  for  murder, 
and  the  deceased,  are  full-blooded  In- 
dians, but  it  does  not  appear  that  de- 
fendant is  a  member  of  any  tribe  of 
Indians  having  its  chief  and  tribal  laws, 
nor  that  his  ancestral  tribe  bad  been 
treated  with  by  the  government,  but  it 
does  appear  that  be  had  lived  among 
the  whitt'8  several  years,  the  state 
courts  of  California  have  jurisdiction 
to  punish  him  for  tbe  crime.  People  v. 
Ketcbum  (1S87)  73  Cal.  635,  15  Pac. 
353. 

An  Indian  who  has  severed  his  tribal 
relations  may  be  prosecuted  in  the 
courts  of  tbe  state,  whether  the  crime 
was  committed  within  or  without  the 
reservation.  State  v.  Williams  (1895) 
13  Wash.  335,  43  Pac.  16. 

Act  March  3,  1885,  c.  341.  1  9,  pro- 
viding that  Indians  committing  certain 
crimes  within  tbe  limits  of  an  Indian 
reservation  shall  be  subject  to  tbe  same 
laws,  and  be  tried  in  tbe  same  courts, 
and  be  subject  to  tbe  same  penalties 
ai   all   other   persons  committing  said 


crimes  within  the  exclusive  ju 
tioD  of  the  United  States,  whei 
strued  in  connection  with  the  ; 
which  it  is  the  concluding  section, 
showed  its  purpose  to  be  to  mak 
tain  appropriations  for  the  ben 
the  Indian  department,  fulfill 
stipulations,  provide  for  depre 
claims,  for  schools,  and  other  mi 
neous  matters  connected  with  tl 
dian  service,  refers  only  to  Indiai 
mining  tribal  relations,  and  do< 
deprive  the  state  courts  of  juris" 
over  crimes  committed  by  Todiar 
either  have  never  sustained  or 
severed  all  tribal  relations.  St 
Howard  (1903)  74  Pac.  382,  33 
250. 

In  a  prosecution  for  murder,  t 
risdiction  of  the  court  was  chal 
on  the  ground  that  defendant  a 
ceased  were  Indians;  that  the 
was  committed  on  a  reservatioi 
the  proof  did  not  show  that  clef 
had  severed  his  tribal  relations, 
the  first  two  points  were  sustaii 
evidence,  defendant's  own  testing 
to  the  latter  was  that  be  was  i 
birth  a  member  of  the  tribe  on 

nor  did  he  show  that  be  had  ) 
other  manner  become  allied  wit! 
tribe,  or  that  he  ever  lived  with 
limits  of  the  reservation,  but  tl 
had  lived  for  a  number  of  year: 
members  of  his  own  family, 
white  people,  and  away  from  a: 
dian  tribe  or  reservation.  Held  ti 
that  defendant  sustained  no  tril 
bit  ion.      Id. 

10.  Offenses  by  persons  not  h 
—See,  also,  notes  under  {  10445 

An  offense  committed  upon  i 
dian  reservation  within  a  state 
cognizable  in  a  federal  court. 
Act  March  3,  1885,  unless  tbe  o: 
is  an  Indian.  U.  S.  v.  Hadley 
1900)  99  Fed.  437. 

11.  Crimes  against  United  Stab 
oers.— Under  Act  June  9,  1888, 
25  Stat.  178.  providing  that  at 
dian  committing  certain  crimes  i 
any  deputy  marshal,  posse  com 
or  guard  while  engaged  in  the  pe 
nnce  of  duty,  or  wbo  shall  comi 
tber  of  such  crimes  in  the  Indiai 
ritory  agninst  any  person  wbo 
time  of  the  commission  of  such 
or  at  any  time  previous  theret 
longed  to  either1  of  the  classes  i 
cials  named,  si i  nil  be  subject 
taws  of  the  United  States  relat 
such  crimes,  the  offense  of  ki: 
posse  man  or  guard  ia  within  the 
diction  of  the  United  States, 
the  killing  occurred  when  de 
was  not  engaged  in  performin 
sewices.  Wright  v.  U.  S.  (18! 
Sup.  Ct.  819,  822,  158  U.  a  232. 
Ed.  963. 

A  de  facto  deputy  marshal  is 
the  protection  of  Act  June  9,  L 
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!,  25  SUt  178,  giving  the  federal 
irts  jurisdiction  of  certain  crimes 
omitted  by  Indians  against  certain 
ited  States  officers.    Id. 

2.  Larceny.— Where,  on  scire  facias 
a  forfeited  recognisance,  the  record 

not  disclose  that  the  accused  was 
Indian  or  that  he  stole  the  property 
irged  from  another  Indian,  he  was 
;  subject  to  Act  March  3,  1885,  |  0, 
faring  that  all  Indians  committing 
tain  designated  offenses  against  the 
-son  or  property  of  another  Indian 
tin  or  without  the  territory  of  an  In- 
n  reservation  shall  be  subject  to  the 
■s  of  the  territory  relating  to  such 
mes,  and  shall  be  tried  in  the  same 
irta  and  be  subject  to  the  same  pen- 
ii's  as  are  all  other  persons  charged 
h  the  commission  of  such  crimes, 
llister  v.  U.  S.  (1906)  145  Fed.  773, 
C.  C.  A.  837. 

'nder  11.  S.  f  2145,  ante,  f  4148,  and 
t  March  3,  1885,  £  9,  the  superior 
rt  of  Washington  did  not  have 
isdiction  of  the  crime  of  lsrceny 
omitted  on  an  Indian  reservation 
bin  the  state  by  one  Indian  against 

property  of  another  Indian;  the 
Jusive  jurisdiction  of  such  crime  be- 

vested  in  the  federal  court.  State 
Condon   (Wash.  1914)  139  Pac.  871. 

3.  Homicide— Act  March  3,  1885, 
ivides    that   all   Indians    committing 

■  crime  of  murder  againat  the  person 
mother  Indian  or  other  person  with- 
any  territory  of  the  United  States, 
:hin  or  without  an  Indian  reserva- 
n,  shall  be  subject  therefor  to  the 
is  of  such  territory  relating  to  said 
me,  and   shall   be   tried    therefor   in 

:  as  other  persons  charged  with  the 
omission  of  said  crime,  and  also  that 
en  an  Indian  commits  the  crime 
bin  a  state,  and  within  sn  Indian 
nervation,  he  shall  be  tried  as  are 
ler  persons  committing  crimes  with- 
in* exclusive  jurisdiction  of  the 
ited  States.  Held  that,  when  the  In- 
n  is  charged  with  committing  the 
me  within  a  territory,  it  is  improper 
indict  and  try  him  before  the  district 
irt  of  the  territory,  while  sitting  for 

■  trial  of  cases  arising  under  the  con- 
tution  and  laws  of  the  United  States. 

parte  Gon-shay-ee  (1889)  9  Sup. 
.  642,  130  U.  8.  343,  32  L.  Ed.  973; 

parte  Captain  Jack  (1889)  9  Sup. 
.  546,  130  U.  S.  353,  32  L.  Ed.  976. 
Jnder  Act  March  3,  1885,  when  an 
lian  is  charged  with  committing  iirar- 
:  within  a  territory,  it  is  improper  to 
Eict  and  try  him  before  the  district 
irt  of  the  territory  while  sitting  for 
!  trial  of  cases  arising  under  the  con- 
dition and  laws  of  the  United  States, 
:  parte  Oon-shay-ee  (18891  9  Sup. 
.  542,  544,  130  U.  S.  343,  32  L.  Ed. 
I 

ifurder   committed   by    Indians   on   a 
lervation  within  a   state  is  a   crime 
lOU.S.CoMP.'lS— 810 


against  the  United  States,  punishable 
by  this  section.  Apapaa  v.  U.  S.  (1914) 
34  Sup.  Ct.  704,  233  U.  8.  687,  58  L. 
Ed.  1104. 

The  murder  of  one  Indian  by  another 
is  punishable  with  death,  under  R.  S.  f 
5339,  ante,  f  10448,  and  23  Stat.  385, 
c.  341,  f  9.  The  power  of  the  federal 
courts  to  punish  this  offense  with  death 
was  not  revoked  by  29  Stat.  487,  c. 
29.  Good  Shot  v.  II.  S.  (1900)  104  Fed. 
257,  43  C.  C.  A.  525. 

Act  March  3.  18S5,  provides  that  "im- 
mediately upon  and  after  the  passage 
of  this  act  all  Indians  committing 
against  the  person  or  property  of  an- 
other Indian  or  other  person  any  of  the 
following  crimes,  namely,  murder,  man- 
slaughter," etc..  shall  be  subject  to  the 
same  laws,  and  tried  in  the  same  courts, 
as  are  all  other  persons.  Held,  on  in- 
dictment of  Indians  for  the  killing  of 
another  Indian,  in  obedience  to  tribal 
resolutions,  that  it  was  no  defense  that 
defendants  never  had  notice  of  the  stat- 
ute. U.  S.  v.  Whaler  (C.  C.  1888)  37 
Fed.  145. 

Under  Act  March  3.  1885  (23  Stat 
385,  §  9),  which  provides  that  an  In- 
dian committing  any  one  of  certain 
named  crimes  against  the  person  or 
property  of  another  Indian  or  other 
person  within  tbe  boundaries  of  any 
state  and  within  the  limits  of  any  In- 
dian reservation  "shall  be  subject  to 
the  same  laws,  tried  in  the  same  courts, 
and  in  the  same  manner,  and  subject 
to  the  same  penalties  as  are  all  other 
persons  committing  any  of  the  above 
crimes  within  the  exclusive  jurisdic- 
tion of  the  United  States,"  an  Indian 
who  commits  an  assault  with  intent  to 
kill  upon  another  Indian  on  a  reserva- 
tion within  a  state  is  indictable  there- 
for in  a  court  of  the  United  States,  un- 
der R.  S.  |  5346,  ante,  S  10449,  which 
provides  for  the  punishment  of  such 
crime  when  committed  by  any  person 
"within  the  admiralty  jurisdiction  of 
the  United  States  and  out  of  the  juris- 
diction of  any  particular  state."  U.  S. 
v.  Logan   (C.   C.  1900)   105  Fed.  240. 

The  fact  that  both  defendant  and  the 
person  whom  he  is  alleged  to  have 
murdered  were  Indians  does  not  deprive 
the  superior  court  of  jurisdiction  of 
the  crime.  People  v.  Turner  (1890) 
85  Cal.  432.  24  Pac.  857. 

Under  Act  March  3,  1685.  giving  ter- 
ritorial and  federal  courts  jurisdiction 
to  punish  Indians  for  murder  and  other 
crimes  committed  by  one  Indian  against 
another,  whether  on  or  off  a  reserva- 
tion, an  Indian,  tribal  or  otherwise,  is 
amenable  to  state  jurisdiction  for  the 
murder  of  another  Indian  outside  of 
the  reservation.  Pablo  v.  People  (1890) 
46  Pac.  636,  23  Colo.  134,  87  L.  R.  A. 


Where  a  Nez  Perce  Indian  police 
went  upon  a  right  of  way  where  it 
crosses  the  former  Nez  Perce  Indian 
reservation,   to  search  for  intoxicants. 
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and  in  an  encounter  killed  a  Nez  Perce 
Indian,  beld,  that  the  state  and  Dot  the 
federal,  courts  hfld  jurisdiction  to  try 
him.  State  v.  Tilden  (1915)  147  Pac. 
1056,  27  Idaho,  202. 

14.  InoMt.— The  statute  defining  and 
prescribing  the  punishment  for  the 
crime  of  incest  held  not  applicable 
where  the  alleged  act  was  committed 
between  Indians  on  a  reservation.  Ex 
parte  Hart  (D.  C.  1007)  157  Fed.  130, 
134. 

Sections  4148,  4149,  ante,  are  not  af- 
fected by  any  subsequent  legislation, 
except  by  this  section  and  section 
10490,  ante,  is  not  In  force  within  an 
Indian  reservation,  where  both  parties 
to  the  alleged  act  are  Indians  and 
there  is  no  law  making  such  act  a 
crime.    Id. 

15.  Rape.— The  offense  of  assault 
with  intent  to  commit  rape,  commit- 
ted by  an  Indian  upon  an  Indian  woman, 
both  residing  upon  an  Indian  reserva- 
tion is  not  cognizable  as  a  crime  by 
any  statute  of  the  United  States,  and 
United  States  courts  have  no  juris- 
diction of  such  offense.  U.  S.  v.  King 
(D.  C.  1897)  81  Fed.  625. 

16.  Indlctmsnt.— Tci  bring  a  defend- 
ant within  the  provision  of  Act  March 
3,  1885,  |  9,  and  R.  S.  f  5346,  ante.  { 
10449,  the  indictment  must  allege  that 
he  is  an  Indian.  TJ.  8.  v.  Logan  (C.  C. 
1900)   105  Fed.  240. 

Act  March  3,  1885.  c.  342,  }  9,  which 
provides  for  the  trial  and  punishment  of 
any  Indian  who  shall  commit  any  one 
of  the  crimes  enumerated,  including 
"arson,"  upon  an  Indian  reservation, 
uses  such  term  in  its  common-law 
meaning  and  is  in  effect  an  extension 
of  the  provisions  of  R.  8.  3  53S5,  ante, 
S  10458.  punishing  the  offense  of  arson 
within  a  fort,  dockyard,  etc.,  to  the 
same  offense  committed  by  an  Indian 
on  a  reservation;  and  an  indictment 
charging  an  Indian  with  the  burning  of 

red  to  have  been  a  dwelling  house,  nor 
occupied  as  such,  does  not  state  an  of- 
fense thereunder.     IT.  8.  v.  Cnrdish  (D. 
C.  1906)  143  Fed.  640. 
A  prosecution  for  nn  alleged  homicide 

lainable  in  the  federal  courts,  under 
Act  March  3, 1885,  c.  341,  23  Stat.  362, 
S85,  where  the  indictment  did  not  al- 
lege either  that  the  defendant  or  the 
person  killed  was  nn  Indian.  TJ.  8.  v. 
La  Plant  <D.  C.  1911)  200  Fed.  92. 

Since  a  district  court  has  general  ju- 
risdiction of  all  felonies  committed 
within  the  limits  of  the  county  where 
it  sits,  an  indictment  against  an  In- 
dian for  murdering  a  white  man  In  a 
certain  county  need  not  show  that  the 
crime  was  not  committed  within  the 
limits  of  any  Indian  reservation.  State 
v.  Spotted  Hawk  (1899)  55  Pac.  1026, 
22  Mont.  33. 


Under  Act  Nev.  1885  (Comp 
$  4fmr>t,  extending  all  criminal 
all  Indiana,  excepting  offenses 


ted   i 


by  c 


against  another,  and  under  Ad 
3.  1885,  c.  341,  making  Indiai 
mitting,  against  another  Indian, 
or  other  designated  crimes,  ou  I 
ervation  in  a  state,  subject  to  t 
governing  other  persons  con 
such  offenses  within  the  exclut 
risdiction  of  the  United  State 
not  necessary  that  a  state  ind 
against  one  Indian,  for  an 
against  another,  charge,  and  t 
state  prove,  that  the  offense  w 
mitted  off  a  reservation,  since  i 
necessary,  in  a  state  prosecui 
negative  the  federal  jurisdictii 
for  the  state  to  prove  more  th 
the  offense  was  committed  wit 
county.  State  v.  Buckaroo  Jad 
1908)  96  Pac.  497. 

17,  Evidence— A  declaration 
ceased  that  he  did  not  belong 
Indian  country,  but  had  come  ft 
other  stale,  is  not  admissibl< 
prosecution  for  murder  to  sub 
averment  that  deceased  was  a 
and  not  a  member  of  an  India 
Lucas  v.  U.  S.  (1896)  16  S> 
1168,  1169,  163  U.  S.  612,  41 
282. 

Admission  of  a  written  do 
purporting  to  be  a  confession 
of  the  defendants,  was  error, 
the  circumstances  under  which 
made  are  not  shown,  and  the  de 
is  an  Indian,  and  denies  maki 
statement.  State  v.  Lott  (191 
Pac.  401,  21  Idaho,  646. 

The  burden  is  on  an  Indian,  . 
by  the  state  of  an  offense  agai 
other  Indian,  to  show  that  the 
was  committed  on  a  reservatioi 
to  give  the  federal  courts  exclui 
risdiction,  under  the  express  tt 
Act  Nev.  I8S5  (Comp.  Laws,  1 
and  Act  March  3,  1885,  c.  341,  ■ 
cepting  cases  where  judicial  not 
be  taken  of  the  existence  of  a  1 
established  and  defined  Indian  r 
tion.  State  v.  Buckaroo  Jack 
1908)  96  Pac.  497. 

That  a  homicide  occurred  at  i 
about, a  quarter  of  a  mile  from 
dian  day  school  is  insufficient  t 
that  it  occurred  on  a  reservari< 

Under  Act  Jan.  15, 18S7,  29  St 
providing  that  an  Indian  wh 
commit  rape  within  the  limits 
Indian  reservation  shall  be  puni 
imprisonment  at  the  discretion 
court,  it  is  necessary  for  the  e 
to  show  that  defendant  was  not 
dian  before  the  question  of  thi 
penalty  can  be  submitted  to  tb 
Vickera  v.  U.  S.  (OkL  Cr.  App 
98  Pac.  467. 
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Ml,  943,  178  U.  S.  280,  44  L.  Rd.  L.  Ed.  727;  U.  S.  v.  King  (D.  C.  1897) 
9;  Wisconsin  t.  Hitchcock  (1906)  81  Fed.  625;  U.  S.  v.  HbU  (D.  C.  1909) 
Sup.  Ct  498,  501,  201  U.  S.  202,  50       171  Fed.  214. 

0503.  (Crim.  Code,  §  329.)  Crimes  committed  on  Indian  reserva- 
tions in  South  Dakota;  rape  of  female  Indian, 
rhe  [circuit  and]  district  courts  of  the  United  States  for  the 
trict  of  South  Dakota  shall  have  jurisdiction  to  hear,  try,  and  deter- 
ie  all  actions  and  proceedings  in  which  any  person  shall  be  charged 
h  the  crime  of  murder,  manslaughter,  rape,  assault  with  intent  to 
,  assault  with  a  dangerous  weapon,  arson,  burglary,  or  larceny,  com- 
ted  within  the  limits  of  any  Indian  reservation  in  the  State  of  South 
Icota.  Any  person  convicted  of  murder,  manslaughter,  rape,  arson, 
burglary,  committed  within  the  limits  of  any  such  reservation,  shall 
subject  to  the  same  punishment  as  is  imposed  upon  persons  com- 
rting  said  crimes  within  the  exclusive  jurisdiction  or  the  United 
ites:  Provided,  That  any  Indian  who  shall  commit  the  crime 'of 
>e  upon  any  female  Indian  within  any  such  reservation  shall  be  im- 
soned  at  the  discretion  of  the  court.  Any  person  convicted  of  the 
ne  of  assault  with  intent  to  kill,  assault  with  a  dangerous  weapon, 
larceny,  committed  within  the  limits  of  any  such  reservation,  shall 
subject  to  the  same  punishment  as  is  provided  in  cases  of  other 
sons  convicted  of  any  of  said  crimes  under  the  laws  of  the  State 
South  Dakota.  This  section  is  passed  in  pursuance  of  the  cession 
jurisdiction  contained  in  chapter  one  hundred  and  six,  Laws  of 
ith  Dakota,  nineteen  hundred  and  one. 

Act  Feb.  2,  1903,  c.  S51,  32  Stat.  793.  Act  March  4,  1909,  c.  321,  |  329,  35 
Stat.  1151. 

The  words  "circuit  and,"  inclosed  in  brackets  in  this  section,  were  superseded 
by  the  abolition  of  the  circuit  courts  and  the  transfer  of  their  jurisdiction  to 
the  district  courts,  by  Jud.   Code,  IS   289-291,   ante,  H   1206-1208. 

Provisions  similar  to  those  in  the  first  sentence  of  this  section  are  contained 
in  Judicial  Code,  1  27,  ante,  i  1009. 

Mates  at  Dnniilani 

cc,  also,    |   1009,   ante,  and  notes  Aasent  of  people  ef  state  to  statute. 

reunder.  —Const.  3.  D.  art  26,  declares  that  all 

Utile  u  discharge  of  national  duty  Indian  lands  within  the  state  shall  re- 

In  dime.— This   section   as   originally  main    under    the    absolute    jurisdiction 

.cted  (Act  Feb.  2,  1903),  conferring  and  control  of  congress  until  the  Indian 

isdiction    on     the     federal     district  t'^e   thereto   shall   be   extinguished   by 

irts  of  the  diatrict  of  South  Dakota  the  United  States,  and  that  jurisdiction 

try  prosecutions  for  larceny  commit-  be  ceded  to  the  United  States  o 


by  any  person  on  any  Indian  reser-  military   reservations  and   shall  be   ir- 

ion  within  the  state,  was  within  the  revocable   without   the   consent   of   the 

ver  of  congress  aa  an  instrumental-  United  States,  and  also   the  people  of 

employed  in  the  discharge  of  a  na-  South  Dakota  "expressed  in  their  leg- 
Ml  doty  to  the  Indians.  Hollister  v.  islative  assembly."  By  Act  Feb.  8, 
&  (1906)  145  Fed.  773,  76  C.  C.  A,  1887  (ante,  f  4195),  large  bodies  of 
lands  embraced  within  the  several  res- 
olute as  delegating  to  state  author-  "vations  within  South  Dakota,  pertna- 

to  fix  punish  ment^-This  section  ae  »ent-   improvements    erected     thereon, 

(finally  enacted   (Act  Feb.  2,  1903),  and  stock  and  personal  property  deriv- 

mding  for  the  punishment  of  certain  «d   from   the   government   bee- —    — 


committed  on  any  Indian  res-  ""P1  from  state  taxation,  and  the  state 

ation  hi  South  Dakota,  and  declar-  b?  Sese.  Laws  S.  D.  1901,  c.  106,  re- 

that  persons  committing   such   of-  Hnquished  to  the  United  States  eiclu- 

sts   shall   be   aubject   to    the   same  «"e    Jurisdiction   to   arrest,   prosecute, 

laities  and  punishments  as  "are"  all  and  Punish  all  persons  committing  of- 

er  persons  convicted  of  such  crimes  fenses  denounced   by   congress   on   any 

ier  the  laws  of  the  state  of  South  Indian    reservation    within    the 


iota,  fixed   the  punishment  for  the 


Held,  that  such  acts  were  sufficient  t 


.....„,   „   provided    by    the    lawa   of  evidence   the   assent   of   the    people   of 

ith  Dakota  at  tbe  time  the  act  was  South  Dakota  to  this  section.     Hollis- 

Md,  and   was   not   objectionable   as  Jer  v.  U.  S.  (1906)  14S  Fed.  773,  76  C. 

♦gating  to  the  state  authority  to  fix  c*  A-  ^'- 

punishment  in  the  future  for  such  Offense   on   town-slte   lot   withdrawn 

eral    offenses,      Hollister    v.    U.    S.  from    reservation.— Under   this   section, 

W)  145  Fed.  773.  76  C.  C.  A.  337.  an  offense  committed  on  a  lot  in  a  town 
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site  withdrawn  from  an  Indian  reser- 
vation in  Booth  Dakota,  under  Act  Mar 
29.  1908,  c  21S,  35  Stat  460,  wu  not 
within  the  jurisdiction  of  the  federal 
courts.  D.  8.  t.  La  Plant  (D.  C.  1911) 
200  Fed.  92. 

Statute  as  Inoperative  or  extinguish 
ment  of  Indian  title.— This  section  held 
inoperative,  so  far  as  any  particular 
reservation  was  concerned,  on  the  ex- 
tinguishment of  the  Indian  title.  D.  S. 
v.  La  Plsnt  (D.  C.  1911)  200  Fed.  92. 


Lands  within  Treat;  April  29,  1868, 
IS  Stat  ai.".,  allotted  to  an  Indian  un- 
der Act  March  2,  18S9,  on  the  Great 
Sioux   reservation   in   Dakota,   but  not 


within  any  of  the  separate  resei 
established  by  the  act,  snd  held 
trust  patent,  held  Indian  land! 
part  of  the  "Indian  country." 
te  Van  Moore  (D.  C.  1915)  Z 
954. 

Prosenstlon  of  Indians  In  atat 
—A  state  court  of  South  Dsk< 
without  jurisdiction  to  convict  s 
tence  an  Indian  for  a  crime  coi 
against  another  Indian  on  an  al 
which  was  a  part  of  the  India 
try.  Ex  parte  Van  Moore 
1915)  221  Fed.  954. 

An  Indian  amenable  to  the 
criminal  laws  of  the  state  ma;  1 
ecuted  in  the  state  courts  for 
committed  within  an  Indian  reai 
notwithstanding  this  section.  I 
Nimrod  (S.  D.  1912)  138  N.  W 


§  10504.  (Crim.  Code,  §  330.)     Qualified  verdicts  in  certain 

In  all  cases  where  the  accused  is  found  guilty  of  the  cr: 

murder  in  the  first  degree,  or  rape,  the  jury  may  qualify  the 

diet  by  adding  thereto  "without  capital  punishment;"  and  wh 
the  jury  shall  return  a  verdict  qualified  as  aforesaid,  the  perse 
victed  shall  be  sentenced  to  imprisonment  for  life. 

Act  Jan.  15, 1897,  c.  29,  f  1,  29  Stat  487.    Act  March  4, 1909,  c  32! 
35  Stat.  1152, 

The  punishment  of  death  was  prescribed  for  murder  in  the  first  deg 
for  rape,  by  Crim.  Code,  {j  275,  278,  ante,  £f  10448,  10451, 


Notes  of 
See  notes  under  !  10183,  ants. 
Application  to  District  Of  noltrnibla.— 
The  provision  for  verdict  of  guilty  of 
murder  "without  capital  punishment" 
contained  in  section  330  of  the  Crim- 
inal Code,  which,  in  section  272.  makes 
murder  a  crime  agalnat  the  United 
States  when  committed  on  lands  reserv- 
ed for  the  exclusive  use  of  the  United 
States,  does  not  apply  to  the  District 
of  Columbia.  Johnson  v.  D,  S.  (1912) 
32  Sup.  Ct.  748,  750,  225  U.  S.  405, 
56  L.  Ed.  1142.  affirming  judgment 
(1912)  38  App.  D.  C.  347. 

Statute  as  abolishing  death  penalty.— 
A  sentence  to  imprisonment  for  life  for 
conspiracy  accompanied  with  murder,  in 
violation  of  R.  S.  U  5508  (ante,  f 
10183),  5509,  providing  for  such  pun 
isbment  as  the  laws  of  the  state  in 
which  the  offense  is  committed  may  im- 
pose, is  uot  in  excess  of  the  sutbority 
of  a  circuit  court  of  the  United  States, 
although  the  verdict  of  the  jury  has 
not  indicated  the  punishment,  as  re- 
quired by  the  state  statutes  in  ense  of 
murder,  since  Act  Jan.  15,  1S97,  c.  29, 
abolishes  the  death  penalty  in  such 
caaes,  and  provides  for  a  sentence  to 
imprisnnment  for  life.  Motes  v.  U.  S. 
UWO)  20  Sup.  Ct-  903,  995,  178  U.  S. 
458,  44  L.  Ed.  1150. 


Decisions 

Olacrstion  of  Jury  .--This  stsl 
thoriies  the  jury  to  limit  their 
In  any  case,  without  regard  to 
istence  of  mitigating  circumstan 
instructions  confining  the  right 
roneous.  Winston  v.  U.  S.  (1; 
Sup.  Ct  212,  172  U.  S.  303,  43 
456. 

The  statute,  in  giving  the 
cases  of  murder  the  right  to 
their  verdict  of  guilty,  leaves  tl 
cise  of  such  right  entirely  to  tl 
ment  and  discretion  of  the  jury, 
instruction  which  might  be  ct> 
to  require  them  to  find  pallia t 
cumstances  to  authorize  such  q 
tion  is  erroneous.  U.  S.  v.  \ 
(D.  C.  1900)  103  Fed.  938. 

Duty  to  Instruct  Jury.— It  is  t 
of  the  trial  court  on  a  trial  f 
to  instruct  that  if  the  jury  si 
a  verdict  of  guilty  they  may 
their  verdict  by  the  words  " 
capital  punishment,"  no  matt< 
the  evidence  Is.  Vickers  v.  U.  i 
1908)  98  Pac.  467. 

Cited  without  definite  app 
U.  S.  v.  Celestine  (1909)  30  f 
93.  94.  215  tl.  S.  278.  54  L.  F 
In  re  Welly  (D.  C.  1903)  123  I 
123. 


§  10505.  (Crim.  Code,  §  331.)     Delivery  of  body  of  execut 

fender  for  dissection. 
The  court  before  which  any  person  is  convicted  of  mur 
the  first  degree,  or  rape,  may,  in  its  discretion,  add  to  the  jud 
of  death,  that  the  body  of  the  offender  be  delivered  to  a  surge 
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dissection ;  and  the  marshal  who  executes  such  judgment  shall  deliver 
the  body,  after  execution,  to  such  surgeon  as  the  court  may  direct ; 
and  such  surgeon,  or  some  person  appointed  by  him,  shall  receive  and 
take  away  the  body  at  the  time  of  execution. 

B.  S.  |  6340.     Act  March  4,  1909,  c.  321,  f  831,  36  Stat.  1162. 
Provisions  defining  and  punishing  the  offense  of  rescuing  the  bod;   of  the 
offender  after  execution  were  made  by  Crim.  Code,  1  144,  ante,  |  10314. 
Cited    without    definite    application, 
Johnson   v.   U.  S.   (1912)   32   Sap.   Ct 
748,  750,  225  U.  8.  406,  56  L.  Ed.  1142. 

§  10506.  (Crim.  Code,  §  332.)    Principals  defined.      • 

Whoever  directly  commits  any  act  constituting  an  offense  de- 
fined in  any  law  of  the  United  States,  or  aids,  abets,  counsels,  com- 
mands, induces,  or  procures  its  commission,  is  a  principal. 

R.  8.  ||  5323,  5427.    Act  March  4,  1909,  c.  321,  |  332,  35  Stat.  1152. 

Note*  of  Decision* 


I-    Original  statute  construed  In  general. 

L    Principals  and  accessories  Is  general. 

L  Partial  aiding  and  abetting  In  violation 
of  internal  revenue  law. 

*.  Parties  aiding  corporation  to  violate 
law. 

i.  Violating  law  as  to  equipping  snips 
with  lite  preservers,  etc. 

I.  Aiding  and  abetting  postmaster  to  com- 
mit offense. 

I.  Use  of  malls  to  defraud. 

8.  Murder   sad  piracy. 

9.  Death  ol  principal  before  indictment, 
to.   Necessity  of  convicting  principal. 

1L    Indictment. 

It  Necessity  of  proving  knowledge  of  prin- 
cipal's mode  of  committing  offense. 

II.  Evidence  on  trial  for  aiding  and  abet- 


'erdlct. 


a  commissi 


1  of  o 


I.   Original  statute  construed  In  gen- 
«r»l— R.  S.  |  6427   (embodied  herein), 

provides  that  "every  person  who  know- 
ingly and  intentionally  aids  or  abets 
any  person  in  the  commission  of  any 
felony  denounced  in  the  three  preceding 
sections"  (sections  10244-10240,  ante) 
■hall  be  punished  the  same  as  the 
principal.     In  the  original  statute  said 


all    . 


which  expressly  declared 
the  offenses  now  contained  in  the  first 
three  sections  to  be  felonious,  and  the 
part  which  now  constitutes  section  5427 
rptd,  "Any  person  who  shall  •  *  * 
aid  and  abet  any  person  in  the  commis- 
sion of  any  such  felony,"  etc.  In  the 
revision  such  express  declaration  was 
omitted,  and  it  has  since  been  settled 
by  decision  that  the  offenses  described 
in  the  first  three  sections  nre  not  fel- 
onies, but  misdemeanors,  under  the 
common-law  role  of  construction  ap- 
plied to  federal  statutes,  although  the 
punishment  prescribed  is  imprisonment 
in  a  penitentiary  at  hard  labor,  which, 
by  the  general  understanding  in  this 
country,  makes  the  offense  a  felony. 
Held,  that  anch  construction  does  not 
render  section  5427  a  nullity,  but  that 
'ne  word  "felony,"  as  used  therein, 
shonld  be  given  its  popular  meaning,  in 
order  to  give  effect  to  the  section  In 


accordance  with  the  manifest  Inten- 
tion of  Congress.  Dolan  y.  U.  S. 
(1004)  133  Fed.  440,  69  C.  G.  A.  274. 

2.  Principals  and  accessories  la  g*n- 
•raL— All  who  are  present,  either  ac- 
tually or  constructively,  at  the  place  of 
a  crime,  and  are  either  aiding,  abetting, 
assisting,  or  advising  its  commission, 
or  are  present  for  such  purpose,  are 
principals  in  the  crime.  U.  S.  v.  Snyder 
(C.  C.  1882)  14  Fed.  554;  U.  S.  v. 
Boyd  (C.  C  1800)  45  Fed.  831  (judg- 
ment reversed  Boyd  v.  D.  S.  L1802)  12 
Sup.  CL  292,  142  U.  S.  450,  35  L.  Ed. 
1077);  Same  v.  Hughes  (D.  C.  1888) 
34  Fed.  732. 

Under  Pen.  Code  Alaska,  H  136. 
188,  which  abolish  the  old  distinctions 
between  principal  and  accessory  before 
the  fact,  one  who  aids  and  abets  an- 
other in  the  commission  of  a  crime  may 
be  charged  in  the  indictment  and  con- 
victed as  a  principal.  Rosencrans  v. 
U.  S.  (1907)  155  Fed.  38,  S3  C.  C.  A. 
634. 

An  owner  of  property,  or  nn  agent  of 
sucb  owner,  who  knowingly  rents  the 
some  to  another  to  be  used  as  a  bawdy 
house,  the  keeping  of  which  is  a  mis- 
demeanor, aids  and  abets  Ihe  commis- 
sion of  the  offense,  and  under  Pen. 
Code  Alaska,  |  188,  which  provides  that 
in  misdemeanors  there  are  no  acces- 
sories, is  punishable  as  a  principal.    Id. 

Where  an  act  is  done  by  the  procure- 
ment of  a  person,  it  is  his  act  in  ef- 
fect, even  where  it  iH  a  crime.  Rich- 
ardson v.  TJ.  S„  181  Fed.  1,  104  C.  C. 
A.  69. 

In  order  that  a  principal  shall  be  an- 
swerable for  a  felony  he  must  have 
been  actually  or  constructively  present 
where  another  equally  guilty  commit- 
ted the  offense.    Id. 

Where  an  offense  is  a  misdemeanor 
all  participants  are  principals.     Id. 

One  wbo  persuades  another  to  com- 
mit a  crime  is  an  accessory.  Ackley  v. 
U.  S.  (1012)  200  Fed.  217,  118  C.  C.  A. 
403. 

This  section  abolishes  the  distinction 
between  principals  and  accessories,  and 
makes    them   all   principals;     and   this 
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is  true,  whether  the  offenses  are  felo- 
nies or  misdemeanors.  Rooney  v.  I',.  S. 
(1913)  203  Fed.  028,  122  C.  C.  A.  230. 

Courts  are  not  authorized  to  hold  as 
a  matter  of  law  thst  one  who  aids  and 
sbets  another  in  the  commission  of  an 
offense  is  a  conspirator,  and  may  plead 
an  acquittal  of  a  conspiracy  charge  in 
bar  of  a  prosecution  on  a  charge  under 
this  section.  Louie  v.  U.  S.  (1914)  218 
Fed.  36,  134  C.  C.  A.  58. 

If  many  go  to  do  an  unlawful  act, 
and  one  only  dnej  it,  all  are  principals. 
If  they  go  to  do  a  lawful  act,  and  all 
bnt  one  commit  a  felony,  in  his  pres- 
ence, but  without  his  participation,  be 
is  not  guilty.  U.  8.  v.  Jonea  (C.  0. 
1813)  Fed.  Cas.  No.  15,494. 

If  a  principal  in  a  transaction  be  not 
liable,  another  cannot  be  charged  mere- 
ly for  aiding  and  abetting  him,  unless 
the  other  perform  acts  which  render 
himself  liable  as  a  principal.  O,  S.  v. 
Libby  (C.  C.  1846)  Fed.  Cas.  No.  15,- 
697. 

On  a  joint  indictment  against  two  or 
more  for  a  statutory  misdemeanor,  de- 
fendants not  personally  present  may  be 
found  guilty  as  principals  in  the  second 
degree  if  they  participated  in  the  fraud. 
U.  S.  v.  Harries  (C.  C.  1869)  Fed.  Cas. 
No.  15.309. 

All  aiders,  procurers,  or  abettors  in 
statutory  offenses  are  punishable  as 
principals,  under  the  statute,  although 
not  expressly  referred  to  in  the  stat- 
ute, and  a  defendant,  though  incompe- 
tent to  commit  the  offense,  as  prin- 
cipal, by  reason  of  not  being  of  the  par- 
ticular age,  particular  sei.  condition, 
or  class,  may  nevertheless  be  punished 
as  procurer  or  abettor.  D.  S.  v.  Snyder 
(C.  C.  1882)  14  Fed.  554. 

This  section  apparently  la  declara- 
tory of  the  existing  rule  that  those  wbo 
are  present  siding,  commanding,  or 
abetting  are  principals.  U.  8.  v.  Young 
&  Holland  Co.  (C.  C.  1909)  170  Fed. 
110.  modified  (1912)  195  Fed.  353,  115 
C.  C.  A.  255,  certiorari  denied  (1912) 
32  Sup.  Ct.  840,  225  U.  S.  710,  56  L, 
Ed.  1267. 

A  clerk  who  knowingly  assists  in  the 
fraudulent  practices  of  his  principal 
is  as  much  a  party  to  the  fraud  as  the 
principal  himself.  U.  3.  v.  Flemming 
(D.  C.  1883)  18  Fed.  907. 

When  a  person  commits  a  misde- 
mesnor  under  the  instructions  of  an- 
other, it  is  only  necessary,  in  order  to 
implicate  the  latter,  that  his  instruc- 
tions have  been  substantially  complied 
with.  TT.  S.  v.  Sykes  (D.  C.  1893)  58 
Fed.  1000. 

A  person  not  falling  within  the  class 
described  in  a  penal  statute  may  never- 
theless, under  the  rules  of  the  com- 
mon law,  be  charged  with  aiding  and 
abetting  another  person  embraced  in 
the  statute  in  the  commission  of  the 
crime.  U.  S.  v.  Williams  (D.  C.  1808) 
159  Fed.  310. 

The  rule  that  all  persons  concerned 
in  the  commission  of  misdemeanors  if 
guilty  are  guilty  as  principals,  and  may 
(12950) 


be  indicted,  tried  and  convicted  as 
is  applicable  to  statutory  misdemee 
whether  the  aiders  and  abet  ton 
referred  to  in  the  statute  or  not 
S.  v.  Martin  (D.  C.  1910)  176  Fed. 
3.  Partis*  aiding  and  abetting  u 
latlon  of  internal  revenue  law- 
fact  that  the  statute  makes  the  t 
and  abetting  of  another  in  the  rei 
of  illicit  spirits  a  distinct  offense 
not  prevent  a  person  so  aiding 
abetting  from  being  convicted  ai 
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making  all  participants  in  raisdeme. 
liable  as  principals.  I*.  S.  v.  i 
(0.  C.  1893)  58  Fed.  1000. 

Persons  not  in  the  business  of 
ufacturing  oleomargarine  cannot 
mit  the  offense  denounced  by  s< 
6229,  ante,  unless  they  aid  and 
the  act  of  one  so  engaged,  or  o 
wise  come  within  this  section. 
v.  Orr   (D.  C.  1915)  223  Fed.  22i 

An  indictment  against  officers,  hi 
and  employes  of  a  corporation  foi 
lating  section  6229,  ante,  held  in 
cient,  notwithstanding  this  section 

4.  Parties  aiding  corporation  to 
late  law. — Defendants,  who  aided  8 
po ration  in  violating  the  federal  !i 
law,  are  guilty  as  principal  offer 
Wood  v.  U.  S.  (1913)  204  Fed 
122  C.  C.  A.  369. 

Where  accused  was  charged  witl 
ing  and  abetting  a  corporation  of  l 
he  was  president  and  manager  in 
cealing  its  assets  from  its  trusti 
bankruptcy,  it  was  not  necessary 
the  corporation  be  first  convictet 
fore  accused  could  be  convicted,  t 
this  section,  making  aiders  and  abe 
principals.  Kaufman  v.  TJ.  S.  (1 
212  Fed.  613,  129  C.  C.  A.  149. 

Bankr.  Act  1898,  %  29b,  prohil 
the  concealment  of  assets  by  a  t 
rupt,  held  not  to  apply  to  the  pres 
of  a  bankrupt  corporation  who 
charged  with  aiding  and  abetting 
such  concealment,  but  only  to  one 
has  been  adjudicated  a  bankrupt. 

In  a  prosecution  of  the  presiden 
manager  of  a  bankrupt  corporatio 
aiding  and  abetting  it  in  the  coi 
ment  of  assets  from  its  trustee 
fact  that  there  was  no  evidence 
defendant  'was  holding  the  mone; 
the  bankrupt  did  not  impair   the 

5.  Violating  law  as  to  equipping 
with  life  preservers,  etc.— Tn  ord 
constitute  an  aider  and  abettor  a 
cipal  in  the  violation  of  the  lai 
quiring  steamship  owners  to  equip 
with  life  preservers,  etc.,  it  is  nol 
essary  that  he  should  have  been 
ent  at  the  time  it  was  consummat 
the  death  of  a  person,  since  the  eo 
or  omission  which  constituted  the 
inal  breach  of  duty  was  contin 
D.  S.  v.  Van  Schatck  (C.  C.  1904 
Fed.  692. 
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jets  a  punt  master  In  committing  the 
Tense  provided  against  by  the  provi- 
ong  of  the  statute,  declaring  that  m 
tstmaster  making  a  false  return  shall 
,'  deemed  guilty  of  a  misdemeanor,  etc, 
guilty  of  the  same  offense,  and  liable 
>  the  same  punishment,  ae  his  princi- 
il  U.  S.  v.  Snyder"  (C.  C.  1881)  8 
ed,  806. 

7.  Use  of  Millt  to  (fefraud—H.  S.  | 
ISO,  ante.  I  10385,  makes  it  an  of- 
use  for  any  person  to  place  any  let- 
ir  in  a  post  office  in  furtherance  of 
ny  scheme  to  defraud.  Held,  that  if 
ip  offense,  under  the  statute,  be  a 
:lony,  so  as  to  render  the  doctrine  of 
rincipal  and  accessory  applicable,  one 
ho  performs  a  part  of  the  scheme,  or 
'ho  is  a  party  to  the  scheme  or  plan, 
i  a  principal,  though  he  ia  not  present 
'hen  the  letters  are  mailed.  Hume  v. 
■.  S.  (1902)  118  Fed.  680.  56  C.  C.  A. 
07.  writ  of  certiorari  denied  {1903) 
3  Sup.  Ct.  850,  180  U.  S.  510,  47  I*  Ed. 
23. 

8.  Murder  and  piracy.— If  a  number 
f  persons  combine  together  to  do  an 
nlawful  act,  and  death  happen  in  the 
rosecution  of  the  design,  it  is  murder 
1  all.  If  the  unlawful  act  was  a  tres- 
aiB,  the  murder,  to  affect  all,  must  be 
one  in  the  prosecution  of  the  design. 
f  the  unlawful  act  be  a  felony,  it  will 
e  murder  in  all,  although  the  death 
appen  collaterally,  or  beside  the  prin- 
ipal  design.  U.  S.  v.  Boss  (C.  C.  1813) 
•ed.  Cas.  No.  16.106. 

To  make  a  man  a  principal  in  murder, 
t  is  not  necessary  that  he  should  inflict 
he  mortal  wound,  if  he  be  present,  aid- 
ng  and  abetting  the  act    Id. 

In  order  to  convict  a  seaman  on  a 
irirateer  for  piracy  committed  in  con- 
unction  with  the  officers,  he  must  be 
hown  to  hare  participated  feloniously 
d  tbe  taking,  and  proof  of  acts  of  rob- 
>ery  generally  by  offieera  and  crew  is 
nsofflcient.  TJ.  S.  v.  Jones  (C.  O.  1814) 
fed.  Cas.  No.  15,496. 

■Sections  10  and  11,  Act  April  30,  1790, 
is  to  accessories,  refer  to  the  piracy 
nentioned  in  section  S,  which  includes 
mly  crimes  committed  by  American  cit- 
tens,  or  on  board  American  vessels. 
1  S.  v.  Howard  (C.  O.  1818)  Fed.  Cas. 
io.  15.404. 

In  order  to  affect  all  tbe  officers  and 
vew  of  a  piratical  vessel  with  guilt, 
be  original  voyage  must  have  been  un- 
tertaken  with  a  piratical  design,  and 
:he  officers  and  crew  have  known  and 
icted  upon  aucb  design;  otherwise, 
lose  only  are  guilty  who  actively  eo- 
iperated  in  the  piracy.  V.  S.  v.  Gibert 
(C.  C.  1834)  Fed.  Cas.  No.  15,204. 

The  simple  fact  of  presence  on  board 
the  piratical  vessel,  where  there  was 
ao  original  piratical  design,  is  not  suffl- 
ienl  per  ae  to  affect  a  party  with  a 
Mime.    Id. 

An  indictment  as  accessory  before  the 
'set  of  murder  will  not  lie  in  the  fed- 


eral courts.  U.  S.  v.  Ramsay  (C.  C. 
1847)   Fed.  Cas.  No.  16,115. 

A  person  present,  actually  or  con- 
structively, at  a  murder,  aiding  and 
abetting  it,  may  be  convicted  under  an 
indictment  charging  him  with  tbe  mur- 
der. U.  S.  v.  Douglass  (C.  C.  1851) 
Fed.  Cas.  No.  14.089. 

A  person  who  encourages,  counte- 
nances, and  supports  another  in  a  mur- 
der is  an  accessory.  Baker  v.  Kansas 
City  Times  Co.  (C.  C.  1879)  Fed.  Cas. 
No.  773. 

A    subordinate    officer,    who    in    good 

faith  enters  a  forms!  protest  against  a 

seizure  by  his  vessel,  is  not  guilty  with 

the  others  of  an  act  of  piracy.     TJ,  S. 

Smith   (D.  C.   1820)   Fed.   Caa.   No, 


0.  Death  of  principal  before  Indict- 
ment—The  death  of  the  principal  be- 
fore indictment  is  no  obstacle  to  the 
prosecution  and  punishment  of  one 
charged  with  aiding  and  abetting  an 
officer,  clerk,  or  agent  of  a  national 
bank  to  abstract  misapply,  or  embet- 
tie  the  funds  tbereof,  in  violation  of 
R.  S.  f  5209,  ante,  |  0772,  which  makes 
such  offense  a  misdemeanor.  Gallot  v. 
TJ.  S.  <1898)  87  Fed.  446,  31  C.  C.  A, 
44,  certiorari  denied  (1898)  19  Sup.  Ct 
884,  171  D.  S.  689,  43  L.  Ed.  1170. 

10.  Necessity  of  convicting  principal. 
— It  is  not  necessary  to  the  conviction 
of  a  defendant  indicted  under  Act  May 
16,  1884,  c.  52,  |  1,  for  aiding  and  abet- 
ting another  in  counterfeiting  notes  of  a 
foreign  government,  intended  to  circu- 
late as  money,  that  tbe  alleged  prin- 
cipal should  have  been  convicted;  the 
offense  being  a  misdemeanor,  in  which 
all  who  are  concerned  are  principals. 
Bliss  v.  TJ.  S.  (1900)  105  Fed.  508,  44  C. 
C.  A.  324. 

In  a  prosecution  for  aiding  and  abet- 
ting a  criminal  offense,  tbe  commission 
of  the  offense  by  the  principal  and  bis 
criminal  intent  are  fundamental  issues, 
and  are  provable  primarily  without  ref- 
erence to  connection  with  the  defend- 
ant or  the  line  of  evidence  which  may 
establish  the  further  issue  against  him. 
Brown  v.  TJ.  S.  (1905)  142  Fed.  1,  73 
C.  C.  A.  187. 

Under  this  section,  where  accused  was 
charged  with  aiding  the  felonious  im- 
portation of  liquor  into  the  Indian 
country  in  one  count  and  with  the  same 
offense  as  the  principal  in  another 
count,  the  acquittal  of  his  codefendant 
was  no  objection  to  the  conviction  of 
accused.  Rooney  v.  U.  S.  (1913)  203 
Fed.  928,  122  C.  C.  A.  230. 

In  the  absence  of  statute  abolishing 
the  distinction  between  principal  and 
accessory  in  felonies  all  present  aiding 
and  abetting  when  a  felony  Is  committed 
being  principals,  either  in  the  first  or 
second  degree,  if  in  the  second  degree, 
may  be  tried  and  convicted,  though  the 
principal  in  the  first  degree  is  acquit- 
ted.    Id. 

The  person  charged  aw  accessory  may 
(12951) 
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be  tried  and  convicted,  if  the  principal 
cannot  be  found;  but,  where  the  prin- 
cipal baa  been  tried  and  acquitted,  a 
person  charted  aa  accessory  will  be  dis- 
charged on  motion.  U.  8.  v.  Crane  (G. 
C.  1847)  Fed.  Can.  No.  14,8*8. 

All  persons  acting  together  in  the 
commission  of  an  offense  are  principals; 
but,  where  there  is  no  necessary  con- 
nection between  them,  one  may  be  con- 
victed and  another  acquitted.  V.  8.  v. 
Hughes  (D.  C.  1888)  34  Fed.  732. 

II.  Indictment.  —  Separate  indict- 
ments against  the  same  persons  under 

B.  S.  |  542T  (embodied  herein),  each 
charging  them  with  having  aided  and 
abetted  a  different  person  in  using  a 
false  certificate  of  citizenship  as  evi- 
dence of  a  right  to  vote,  the  acts  charg- 
ed being  the  furnishing  of  such  false 
certificates  for  the  use  of  such  persona 
by  the  defendants,  all  of  which  were 
made  by  them  at  the  same  time,  charge 
acts  or  transactions  connected  togeth- 
er, and  may  properly  be  consolidated 
under  It.  S.  I  1024,  ante,  |  1090.  Do- 
lon  v.  U.  S.  (1004)  133  Fed.  440,  68  C. 

C.  A.  274. 

An  indictment  for  aiding  and  abet- 
ting a  national  bunk  clerk  to  misappro- 
priate its  funds  in  violation  of  B.  S.  f 
8209,  ante,  |  9772,  need  not  state  with 
particularity  the  nature  of  the  aid  or 
abetting  rendered.  Keliher  v.  U.  S. 
(1912)  193  Fed.  8,  114  C.  C.  A.  128. 

An  indictment  against  the  president 
and  manager  of  a  bankrupt  corporation, 
charging  him  with  knowingly  and  fraud- 
ulently aiding  and  abetting  it  in  the 
concealment  of  its  assets  from  its  trus- 
tee, held  to  charge  a  felon;  under 
Bankr.  Act  1898.  J  29b  (ante.  |  9013), 
and  Cr.  Code,  S!  332,  335.  Kaufman  v. 
U.  S.  (1914)  212  Fed.  613,  129  C.  C.  A. 
149. 

To  make  those  liable  who  are  only 
present  aiding  and  abetting,  it  is  not 
necessary  that  they  be  indicted  jointly 
or  with  a  simul  cum.  U.  3.  v.  Hunter 
(C.  C.  1807)  Fed.  Cas.  No.  15,425. 

An  accessory  after  the  fact  cannot 
be  tried  as  a  principal  unless  the  indict- 
ment show  either  that  the  principal  has 
been  convicted,  or  has  fled  from  justice, 
or  cannot  be  found.  Tj'.  S.  v.  New  (C. 
C.  1850)  Fed.  Caa.  No.  15,860a. 

Under  the  New  York  statutes,  an 
indictment  against  several  defendants, 
charging  a  felony,  la  good  without  aver- 
ments showing  the  degrees  of  guilt, 
whether  a  principal  in  the  first  or  sec- 
ond degree  or  as  accessory  before  or 
after  the  fact.  In  re  Boberts  fD.  C. 
1885)  24  Fed.  132.  judgment  affirmed 
Boberts  v.  Beilry  (18S5)  6  Sup.  Ct.  201, 
116  V.  8.  80,  29  L.  Ed.  544. 

An  indictment  in  substance  charging 
that  defendants  unlawfully  conspired 
with  one  P.  to  commit  an  offense 
against  the  United  States,  by  conspiring 
and  inducing  certain  named  persons  to 
obtain,  accept,  and  receive  certain  cer- 
tificates of  citiaenship  for  themselves, 
(12952) 
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by  means  of  certain  false  state 
made  with  intent  to  procure  tl 
suance  of  said  certificates  of  citiz. 
to  them,  and  that  aaid  P.,  to  effe 
object  of  said  conspiracy  entere< 
between  him  and  the  defendant 
appear  before  the  district  court 
certain  district,  and  did  then  and 
make  certain  false  statements  b 
court,  with  Intent  to  procure  fror 
court  the  issuance  to  such  name 
sons  of  certain  certificates  of  citii 
under  the  laws  of  the  United  Stat 
lating  to  the  naturalization  of 
which  said  false  statements  wen 
and  there  well  known  by  defeudsn 
P.  to  be  false,  and  which  said 
statements  consisted  in  the  tnaki 
said  P.  of  certain  statements  t< 
court  in  a  matter  material  to  th 
cee dings  then  and  there  pending 
it,  and  concerning  which  said  oou 
jurisdiction,  that  said  named  p 
had  resided  within  a  certain 
state  one  year  at  least,  whereas  ir 
nnd  in  fact  they  had  not  resided  i 
state  as  alleged,  but  had  lived  a 
at  that  time  live  in  another  slat 
not  a  charge  of  conspiracy  to  ' 
B.  8.  |  5427  (embodied  herein). 
V.  Melfi  (D.  C.  1902)  118  Fed.  89 

Indictment  for  conspiracy  i 
United  States  held  not  bad  for  du 
in  alleging  overt  acts  in  and  of 
selves  constituting  a  crime  under 
|  5209,  ante,  I  9772,  in  view  c 
section,  making  an  abettor  a  pri 
U.  S.  v.  Rogers  (D.  C.  1915)  22i 
612. 

An  indictment  for  conspiracy  t( 
mit  a  crime  against  the  goven 
charging  bank  teller's  abstraction 
application,  and  embezzlement  ■ 
funds,  and  the  other  defendants 
having  abetted  such  acts,  was  n< 
for  duplicity,  since  under  this  a 
all  were  principals  in  the  same 
Id. 

12.  Necessity  of  proviso  knei 
of  principal's  mode  of  committii 
fense. — In  a  prosecution  for  aidii 
abetting  a  national  bank  clerk  ii 
appropriating  its  funds  in  violat 
B.  S.  i  5209,  ante,  $  9772,  the  gi 
ment  was  not  bound  to  prove  th 
fendant  knew  the  clerk's  modus 
andi.  Keliher  v.  U.  S.  (1012)  19," 
8,  114  C.  C.  A.  128 

13.  Evldenoe  on  trial  far  aldln 
abetting  In  commission  of  off  em 
the  trial  of  a  defendant  for  aidii 
abetting  an  officer  of  a  national 
in  the  misapplication  of  bank  fur 
lending  the  same  to  an  insolven 
poration,  of  which  defendant  was 
Went  and  principal  owner,  evidei 
the  relations  between  defendan 
such  officer  prior  to  the  transact 
question  is  admissible,  as  bearini 
the  question  of  the  officer's  kno' 
of   the   financial   conditions   of  d 

'  ant  and  his  corporation.     Brown 
8.  (1905)  142  Fed.  1,  73  C.  C.  A. 
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14.  Verdict— Under  this  section  and  intimidate,  or  impede  a  witness,  an  in- 

10305,  ante,  making  an  endeavor  to  dietment   lor   aiding   and   abetting   the 

luence,  intimidate,  or  impede  a  wit-  bribing  of  a  witness  waa  not  defective 

m  in  a  federal  court  a  misdemeanor,  for  failure  to  brand  accused  aa  a  pria- 

rerdict  finding  In  favor  of  accused  on  cfpaL     Id. 
charge  of  endeavoring  to  influence  a 

buss   but    convicting   him   of   aiding  Cited     Without     definite     application, 

i  abetting  another  in  doing  ao  was  U.  S.  v.  Palmer  (1818)  3  Wheat  610, 

t  inconsistent  with  itself.     Dave?  v.  629,   4   L.   Ed.   471;     Levin   v.    U.    S. 

S.  (1913)   208  Fed.  237,  120  C.  O.  (1904)  128  Fed.  826,  63  C.  C.  A.  476; 

437.  Schmidt  v.  U.  S.  (1904)  133  Fed.  257, 
66  C.  C.  A.  389;  D.  S.  v.  Rosenstein 
(D.  C.  1014)  211  Fed.  738,  741. 

10507.  (Crim.  Code,  §  333.)    Punishment  of  accessories. 
Whoever,  except  as  otherwise  expressly  provided  by  law,  being 

accessory  after  the  fact  to  the  commission  of  any  offense  defined 
any  law  of  the  United  States,  shall  be  imprisoned  not  exceeding 
e-half  the  longest  term  of  imprisonment,  or  fined  not  exceeding 
e-half  the  largest  fine  prescribed  for  the  punishment  of  the  prin- 
>al,  or  both,  if  the  principal  is  punishable  by  both  fine  and  im- 
isonment;  or  if  the  principal  is  punishable  by  death,  then  an  ac- 
;sory  shall  be  imprisoned  not  more  than  ten  years. 

B.  8.  H  5533-6535.    Act  March  4,  1900,  c.  321,  £  333,  35  Stat  1152. 
Cited    without    definite    application, 
V.   S.   v.   Rosenstein  (D.  C.  1914)   211 
Fed.  738,  741. 

10508.  (Crim.  Code,  §  334.)  Accessories  to  robbery  or  piracy. 
Whoever,  without  lawful  authority,  receives  or  takes  into  cus- 
iy  any  vessel,  goods,  or  other  property,  feloniously  taken  by 
y  robber  or  pirate  against  the  laws  of  the  United  States,  know- 
it  the  same  to  have  been  feloniously  taken,  and  whoever,  knowing 
it  such  pirate  or  robber  has  done  or  committed  any  such  piracy  or 
zibery,  on  the  land  or  at  sea,  receives,  entertains,  or  conceals  any 
:h  pirate  or  robber,  is  an  accessory  after  the  fact  to  such  robbery 
piracy,  and  shall  be  imprisoned  not  more  than  ten  years. 

R.  S.  H  5324,  5533.    Act  March  4,  1900,  c.  321,  J  834,  35  Stat  1152. 
Motes  of  Decision* 
'Iracy.— Sections    10    and    11,    Act       ican  vessels.     U.  S.  v.  Howard   (0.  0. 
til  30.  1700,  ae  to  accessories,  refer       1818)  Fed.  Cas.  No.  15,404. 
the  piracy  mentioned  in  section  8,         cited    without    definite    application, 
ch  includes  only  crimes  committed  by       U.   S.  v.  Palmer  (1818)  3  Wheat.  610, 
lericnn  citizens,  or  on  board  Amer-       630,  4  L,   Ed.   471;    U.   S.  v.  Coombs 
(1838)  12  Pet.  72,  78,  8  L.  Ed.  1004. 

10509.  (Crim.  Code,  §  335.)    Felonies  and  misdemeanors. 

All  offenses  which  may  be  punished  by  death,  or  imprisonment 
■  a  term  exceeding  one  year,  shall  be  deemed  felonies.    AH  other 
enses  shall  be  deemed  misdemeanors. 
Act  March  4,  1909,  c.  321,  |  335,  35  Stat  1152. 
Notes  of  Decision* 
lee,    also,    notea    under    66    10100,      Heike  v.  U.  S.  (1911)  192  Fed.  83. 112 
»1,    10215,     10296,     10362,     10305,       C.  C.  A.  615,  affirming  judgment  U.  S, 
(67,  and  10376,  ante.  v.   Heike   (C.   C.   1910)    175   Fed.   852, 

lee,  also,  |  1686,  ante,  and  notes  and  writ  of  certiorari  granted  Heike  v. 
Tennder.  V.  S.  (1912)  32  S.  Ct  627,  223  U.  S. 

application  to   offense*   prior  to  en.       730,  56  L.   Ed.  633,  and  judgment  af- 

"  of  th.  %d.!Tr  Code,  1  335,  J"*"!""!""!  «•  226'  227,0U-  %■ 
1  not,  because  of  section  342,   V      V*1'  M  L-  Ed-  45°-  Ann-  C«8'   1014G< 

to   a    prosecution    under    R.    S.    jj      1-S- 
10,  ante,  |  10201,  for  the  offense  of  Violations    of   statute   as    crimes    In 

ispiracy  committed  prior  to  the  en*  view  Of  this  section.— Section  10381, 
meat  of  the  Criminal  Code,  and  the  ante,  relative  to  nonmailable  matter,  is 
'endant  in  such  prosecution  is  enti-  not  a  mere  direction  to  the  post  office 
d  to  but  three  peremptory  challenges.      officials,  and  violations  thereof  are  pun- 
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is  b  a  hie  as  crimes.  In  view  of  the  en- 
acting clause  and  this  section.  Coomer 
v.  U.  S.  (1814)  213  Fed.  1,  129  C.  C 
A.  617. 

Felonies. — There  are  no  crimes  or 
offenses  cognizable  in  the  federal  court* 
outside  of  maritime  or  international  law 
or  treaties  except  such  as  are  created 
and  denned  by  act  of  congress,  and 
where  the  statute  designates  and  de- 
nounces a  crime  of  the  character  or 
class  which  at  common  law  was  regard- 
ed as  a  felon)',  without  naming  it  as 
a  misdemeanor,  it  is  to  be  classed  aa  a 
felony,  but  not  if  it  is  termed  by  the 
statute  a  misdemeanor.  If  the  statute 
adopts  a  state  statute  as  to  an  offense 
made  a  felony  by  the  state  law,  it  may 
be  so  treated  by  the  federal  courts. 
Morris  v.  V.  S.  (1808)  101  Fed.  672, 
88  C.  C.  A.  532,  judgment  reversed  on 
rehearing  (1909)  16S  Fed.  (J82,  94  C. 
A.  188,  and  writ  of  certiorari  denied 
(1908J  29  S.  Ct.  704,  214  U.  S.  527, 
5:1  L.  Ed.  IOCS. 

Since  the  offense  of  depositing  ob- 
scene and  filthy  natter  in  the  mails, 
prohibited  by  section  10381,  ante,  is 
made  a  felony  by  this  section,  section 
10381,  ante,  is  not  objectionable  for 
failure  to  provide  that  persons  who 
ahull  deposit  nonmailable  matter  are 
guilty  of  a  felony  or  misdemeanor. 
Tyomies  Pub.  Co.  v.  U.  8.  (1914)  211 
Fed.  385,  128  C.  C.  A.  47. 

An  indictment  against  the  president 
and  manager  of  a  bankrupt  corporation, 
charging  him  with  knowingly  and  fraud* 
ulently  aiding  and  abetting  It  in  the 
concealment  of  its  assets  from  its  trua- 
tee,  held  to  charge  a  felony  under 
Uankr.  Act  1898.  g  29b  (ante,  {  9013), 
and  Cr.  Code,  $S  332,  335.  Kaufman 
v.  U.  S.  (1914)  212  Fed.  013,  129  C. 
C.  A.  149. 

The  Virginia  statute  declaring  all  of- 
fenses punishable  capitally  or  by  im- 
prisonment in  the  peuilentiary  to  be 
felonies,  does  not  apply  to  criminal 
trials  In  the  federal  courts  sitting  in 
that  state.  C.  8.  v.  Raugb  (C.  C.  1880) 
1  Fed.  784,  78S. 

Under  the  federal  laws,  nothing  is  a 
felony  unless  expressly  so  declared  by 
congress,  except  capital  offenses,  and 
it  is  the  policy  of  congress  to  avoid,  as 
much  as  possible,  the  multiplication  of 
statutory  felonies.     Id. 

Under  the  lows  of  the  United  States, 
the  following  crimes  axe  felonies: 
Those  declared  expressly  or  impliedly 
by  statute  to  be  such,  those  punished 
under  their  common -law  name  and 
which  are  at  common  law  felonies,  and 
those  made  a  felony  by  a  state  law 
which  is  adopted  by  congress.  U.  S.  v. 
Coppersmith  (C.  C.  1880)  4  Fed.  198. 

Rev.  Laws  Msss.  c.  215,  |  1,  provides 
that  any  crime  punishable  by  death  or 
by  imprisonment  in  the  state  prison  is 
a  felony,  and  thai  all  other  crimes  are 
misdemeanors.  When  Bueh  statute  was 
enacted    the    state    had   but   one    state 


prison,  in  which  both  men  and 
were  confined,  but  subsequently 
tablisbed  a  women's  prison,  an 
vided  by  statute  that  women  eoi 
of  offenses  for  which  the;  would 
ously  have  been  sent  to  the  stat 
on  should  thereafter  be  senten 
the  women's  prison,  and  also  th 
men  convicted  of  lesser  offenses  I 
able  by  imprisonment  in  a  jail  or 
of  correction  might  be  sentenced  i 
women's  prison.  Held,  that  the 
class  of  offenses  were  not  thereb; 
felonies,  bnt  that  so  far  ss  reli 
women  the  grade  of  the  offense  ■ 
longer  determined  by  the  place 
prisonment  to  which  they  might  I 
tenced,  but  rather  by  the  place  in 
a  man  guilty  of  the  same  offense 
be  confined.  Ex  parte  Brown 
1907)  151  Fed.  710. 

The  offense  defined  in  R.  S.'  | 
ante,  f  10201,  ia  not  a  felony, 
conviction  thereunder  will  not  d 
ify  the  offender  to  note  or  hold 
Gandy  v.  State  (1880)  10  Neb. 
N.  W.  1019. 


Misdemeanor*.— -As  a 
conspiracy  to  commit  a  misder 
or  felony  was  only  a  misdemeai 
a  conspiracy  under  B,  8.  I  5440 
|  10201,  not  being  declared  a  fel 
also  merely  a  misdemeanor, 
wits  v.  U.  8.  (1899)  93  Fed.  4 
C.  C.  A.  379. 

R.  S.  %  5478,  ante,  f  10362.  i 
the  breaking  into  a  poat  office  a 
punishable  by  a  fine  and  by  im; 
ment  at  bard  labor  for  not  mor 
five  years,  creates  a  purely  sti 
offense  "against  the  operation 
government."  which  was  unkm: 
the  common  law,  and  is  thereto 
within  the  class  of  crimes  kno 
felonies  at  the  common  law,  and 
absence  of  any  definition  in  the  i 
must  be  classed  as  a  misdemeaui 
not  a  felony.  Conaidiue  v.  U.  S. 
112  Fed.  342.  50  C.  C.  A.  272,  i 
certiorari  denied  (19021  22  8.  C 
184  U.  8.  699,  46  L.  Ed.  765. 

Offenses  under  the  post  offici 
are  not  felonies,  but  misdemeanor 
S.  v;  I,ancaster  (C.  C.  1841)  Fee 
No.  ir>.r>r,(t;   u.  s.  v.  Baugh  (C.  C 

1  Fed.  784.  787. 

The  defendant  was  indicted  f 
lawfully  fishing.  The  penalty  is 
not  exceeding  $1,000,  "or  impriat 
at  hard  labor  for  a  term  not  e 
log  ninety  days,"  or  both.  Hcl 
offense  Is  a  misdemeanor,  and 
felony.     U.  8.  v.  Doo-noch-keen 

2  Alaska,  624. 

Cited  without  definite  appll 
Wood  v.  U.  8.  (1913)  204  Fed.  { 
C.  C.  A.  369:  Thompson  v.  U.  S. 
204  Fed.  973.  976,  123  C.  C.  A.  2 
8.  v.  Thompson  (D.  O.  1912)  20 
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10510.  (Crim.  Code,  §  336.)     Place  of  committal  of  murder  or 
manslaughter  determined. 

In  all  cases  of  murder  or  manslaughter,  the  crime  shall  be  deemed 
i  have  been  committed  at  the  place  where  the  injury  was  inflicted, 

the  poison  administered,  or  other  means  employed  which  caused 
le  death,  without  regard  to  the  place  where  the  death  occurs. 
Act  March  4,  11)09,  c.  321,  {  330,  35  Stat  1152. 
Mot«B  of  Decision! 
See,  also,  notes  under  J  10445,  ante,      dian  Territory,  if  the  felonioua  act  wai 
Hmlcide   In   Indian    Territory.— Mur-      committed  there,  though  the  death  oc- 
«    or   manslaughter    III    committed      curred  in  Texas.     Havill  v.  U.  8.   (OkL 
thin  the   central   district   of   the   In-      Gr.  App.  1911)   115  P.  119. 

10511.  (Crim.  Code,  §  337.)    Construction  of  designated  words. 

Words  used  in  this  title  in  the  present  tense  include  the  future 
i  well  as  the  present ;  words  used  in  the  masculine  gender  include 
ie  feminine  and  neuter;  the  singular  number  includes  the  plural, 
id  the  plural  the  singular;  the  word  "person"  and  the  word  "who- 
'er"  include  a  corporation  as  well  as  a  natural  person;  writing 
eludes  printing  and  typewriting,  and  signature  or  subscription  in- 
udes  a  mark  when  the  person  making  the  same  intended  it  as  such. 
he  words  "this  title,"  wherever  they  occur  herein,  shall  be  construed 

mean  this  Act. 

Act  March  4,  1909,  c.  821,  f  337,  35  Stat  1152. 
Notes  of  Decisions 
Ward   "parson"   In   iarceny  statute.—  Word  "persrfn"  as  Including  corpora- 

it  word  "peritm,"   as  used  in  an  act      Hon.— Bee,  also,    notes   under   j   10381, 

congress  punishing  an;  person  who      ante. 
all  (teal,  etc.,  held  to  include  stares         The  word  "person"  In  federal  legisla- 

well  aa  freemen;   and  auch  construe-      tion    includes    corporations.      TJ.    S.    v. 
>n   does   not   render   the   act   uncon-      First  Nat   Bank  of  Anamoose   (D.   O. 
rational.     U.  8.  v.  Amy  (C.  O.  1859)      1911)  190  Fed.  838. 
A.  Cas.  No.  14,445. 

10512.  (Crim.  Code,  §  338.)  Effect  of  omitting  "hard  labor." 
The  omission  of  the  words  "hard  labor"  from  the  provisions  pre- 
ribing  the  punishment  in  the  various  sections  of  this  Act,  shall 
jt  be  construed  as  depriving  the  court  of  the  power  to  impose 
ird  labor  as  a  part  of  the  punishment,  in  any  case  where  such  power 
>w  exists. 

Act  March  4,  1609,  c.  321,  J  338,  35  Stat  115a 
Notes  of  Deolalons 
Statute   M    permissive.— This   section      amended  by  striking  them  out     Dowl- 
nply   gives   the   court   power   to   im-      ing  v.  U.  a  (1912)  193  Fed.  1020,  113 
se  hard  labor  as  part  of  the  punish-      C.  C.  A.  887. 
■nt,  but  does  not  make  it  obligatory.  Omitting   hard   iaboo-A  person  cou- 

TmStnFSm    TO,  ™te"   iD   "   UBlwd   states  Pcourt   of   a 

id.  818,  818,  128  C.  O.  A.  640.  crinje  pumBhable  by  impriaonment  to  a 

iaatsnee    to    hard    labor.— The    sen-  penitentiary   may   lawfully   be   sentenc- 

icing  of  a  federal  convict  to  the  peui-  ed  to  confinement  in  the  Leavenworth 

itiary  of  Pennsylvania,  with  a  provi-  penitentiary,     although     the     sentence 

■n  that  be  shall  be  subject  in  all  re-  does  cot  mention  bard  labor.     O'Brien 

ecta  to  tbe  same  discipline  and  treat-  v.    McClaughry    (1913)    209   Fed,    816, 

mt  aa  state  convicts,  is  not  a  sen-  126  C.  C.  A.  540. 

ice   to   hard  labor.     It  adds  nothing         Where  a  person  convicted  of  mailing 

the    punishment    described    by    the  obscene  papers  is  sent  to  tbe  peniten- 

itute,  but  relates  only  to  prison  gov-  tiary,  a  failure  to  sentence  him  to  hard 

anient   and   control.      Hart   v.   U.   S.  labor,  as  required  by  R.  8.  I  3893,  ante, 

888)  84  Fed.  799,  28  O.  C.  A.  612,  f  10381,  is  a  fatal  error,  for  which  tbe 

inning  judgment  U.  S.  v.   Hart   (D.  judgment   will    be    reversed.      Harman 

1897)   78  Fed.  868.  T.  U.  8.   (O.  O.  1892)  50  Fed.  921. 

imprisonment  at  "hard  A  judgment  and  sentence  of  impris- 

leous,    because    of    the  onment  omitting  any  reference  to  hard 

of  the  quoted  words,  and  it  will  bo  labor  is  illegal  where  one  is  indicted 
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labor  may  be  required  of  the 
«r  under  the  disciplinary  re  juts 
the  prison  where  the  sentence  la 
ed  to  be  executed.  Jackson  f 
(1900)   102  Fed.  473,  42  C.  C. 

A  judgment  in  a  criminal  cat 
conform  strictly  to  the  act  of  CI 
and  any  departure  from  the  sis 
to  the  extent  or  character  of  tl 
iahment  is  a  fatal  error.  Wn 
v.  TJ.  S.  (1902)  114  Fed.  302,  5 
A.  214. 

Where  imprisonment  at  hard 
prescribed  by  the  statutes  as  a 
ment  for  an  offense,  it  must  be  i 
in  the  sentence  of  the  person  < 
ed.  In  re  Johnson  (C.  C.  1) 
Fed.  4TT. 

When  statu  tea  prescribe  pa 
modes  of  punishment,  a  court 
inflict  another,  and  hence  under 
5440,  ante,  1  10201,  authorizi 
prisonment  for  conspiracy  to 
a  federal  offense,  imprison  m< 
hard  labor"  is  unauthorized.  E 
Harlan   (C.  C.   1909)  180  Fed.  1 

cree  affirmed  Harlan  v.  SI 
(1810)  31  S.  Ct.  44,  218  U.  S. 
L.  Ed.  1101,  21  Ann.  Cas.  849. 
Cited  without  definite  appl 
U.  S.  v.  Thompson  (D.  C.  191 
Fed.  310. 

§  10513.  (Crim.  Code,  §  339.)  Arrangement  and  classificat 
sections. 
The  arrangement  and  classification  of  the  several  sections  c 
title  have  been  made  for  the  purpose  of  a  more  convenient  ai 
derly  arrangement  of  the  same,  and  therefore  no  inference  o 
sumption  of  a  legislative  construction  is  to  be  drawn  by  reas 
the  chapters  under  which  any  particular  section  is  placed. 

Act  March  4,  1909,  c  821,  ft  339,  35  Stat.  1153. 
§  10514.  (Crim.  Code,  §  340.)  Jurisdiction  of  [circuit  and]  d 
courts. 
The  crimes  and  offenses  defined  in  this  Title  shall  be  cogn 
in  the  [circuit  and]  district  courts  of  the  United  States,  a 
scribed  in  sections  five  hundred  and  sixty-three  and  six  hu 
and  twenty-nine  of  the  Revised  Statutes. 

Act  March  4,  1909,  c.  321,  g  340,  35  Stat.  1153. 

The  words  "circuit  and,"  inclosed  in  brackets  in  this  section,  were 
seded  by  the  abolition  of  the  circuit  courts  and  the  transfer  of  their 
diction  to  the  district  courts,  by  Jud.  Code,  gg  280-291,  ante,  U  1206-12 
The  provisions  of  R.  S.  H  5(53,  629,  mentioned  in  this  section  were  ii 
rated  into  the  Judicial  Code,  chiefly  in  chapter  2  thereof,  ante,  |  991,  an 
repealed  by  section  297  of  said  code,  ante,  f  1274. 

Notes  of  Decisions 


and  convicted  under  K.  8.  1  5302,  ante, 
I  10295,  which  imposes,  as  a  penalty 
for  perjury,  "imprisonment  at  hard 
labor."  In  re  Christian  (O.  C.  1897) 
82  Fed.  199. 

One  convicted  cannot  complain  that 
the  sentence  omitted  a  provision  for 
hard  labor,  and  where  the  sentence 
omitted  such  provision  the  court  had 
jurisdiction  at  a  subsequent  term  by  a 
nunc  pro  tunc  order  to  direct  an  amend- 
ment of  the  entry  to  include  such  re- 
quirement, on  conclusive  evidence  that 
its  omission  was  an  error  of  the  clerk, 
and  that  the  sentence  as  actually  pro- 
nounced was  in  conformity  to  the  stat- 
ute. In  re  Welty  (D.  O.  1903)  123  Fed. 
122,   127. 

Sentence  undsr  statute  prescribing 
punishments— A  defendant,  convicted 
under  a  criminal  statute  of  the  United 
States  prescribing  punishment  by  "im- 
prisonment," cannot  be  sentenced  to 
bard  labor.  Haynes  v.  U.  8.  (1900) 
101  Fed.  817,  42  C.  C.  A.  34. 

Where  a  statute  under  which  a  de- 
fendant is  convicted  in  a  court  of  the 
United  States  prescribes  "imprison- 
ment in  the  penitentiary"  as  a  punish- 
ment for  its  violation,  it  is  error  to 
add  the  words  "at  hard  labor"  to  a 
sentence     thereunder,     although     hard 
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CHAPTER  FIFTEEN 
Repealing  Provisions 

Bee. 
IB.  Sectiona,  acta,  and*  parta  of  acta      10517.  Prosecutions,  etc.,  prior  to  tak- 

repealed ;    general   repeal.  ing  effect  of  this  law. 

16.  Pending    actions,    etc.,    not    af-       10018.  Limitations;     prosecution!,    etc. 

fected.  10519.  Id  effect  January  1,  1910. 

0515.  (Crim.  Code,  §  341.)     Sections,  acts,  and  parts  of  acts  re- 
pealed ;    general  repeal. 
riie  following  sections  of  the  Revised  Statutes  and  Acts  and  parts 
Acts  are  hereby  repealed: 

Sections  four  hundred  and  twelve,  fifteen  hundred  and  fifty-three, 
teen  hundred  and  sixty-eight;  sections  seventeen  hundred  and 
hty  to  seventeen  hundred  and  eighty-three,  both  inclusive;  sec- 
is  seventeen  hundred  and  eighty-five,  seventeen  hundred  and  eighty- 
en,  seventeen  hundred  and  eighty-eight,  seventeen  hundred  and 
hty-nine,  twenty-three  hundred  and  seventy -three,  twenty-four  hun- 
d  and  twelve,  thirty-five  hundred  and  eighty-three,  thirty-seven  hun- 
d  and  eight,  thirty-seven  hundred  and  thirty-nine,  thirty-seven  hun- 
d  and  forty,  thirty-seven  hundred  and  forty-two,  thirty-eight  hun- 
d  and  thirty-two,  thirty-eight  hundred  and  fifty-one,  thirty-eight 
idred  and  sixty-nine,  thirty-eight  hundred  and  eighty-seven;  sec- 
is  thirty-eight  hundred  and  ninety  to  thirty-eight  hundred  and  nine- 
four,  both  inclusive;  section  thirty-eight  hundred  and  ninety-nine; 
lions  thirty-nine  hundred  and  twenty-two  to  thirty-nine  hundred 
I  twenty-five,  both  inclusive;  sections  thirty-nine  hundred  and  for- 
ieven,  thirty-nine  hundred  and  fifty-four,  thirty-nine  hundred  and 
enty-seven,  thirty-nine  hundred  and  seventy-nine;  sections  thirty- 
e  hundred  and  eighty-one  to  thirty-nine  hundred  and  eighty-six, 
h  inclusive;  sections  thirty-nine  hundred  and  eighty-eight,  thirty- 
e  hundred  and  ninety-two,  thirty-nine  hundred  and  ninety-five,  thir- 
line  hundred  and  ninety-six,  four  thousand  and  thirteen,  four  thou- 
d  and  sixteen,  four  thousand  and  thirty,  four  thousand  and  fifty- 
ee,  fifty-one  hundred  and  eighty-eight,  fifty-one  hundred  and  eighty- 
e;  sections  fifty-two  hundred  and  eighty-one. to  fifty-two  hundred 
I  ninety-one,  both  inclusive;  sections  fifty-three  hundred  and  twen- 
ihree  to  fifty-three  hundred  and  ninety-five,  both  inclusive;  sec- 
is  fifty-three  hundred  and  ninety-eight  to  fifty-four  hundred  and 
,  both  inclusive;  sections  fifty-four  hundred  and  thirteen  to  fifty- 
r  hundred  and  eighty-four,  both  inclusive;  sections  fifty-four  hun- 
d  and  eighty-seven  to  fifty-five  hundred  and  ten,  both  inclusive; 
lions  fifty-five  hundred  and  sixteen,  fifty-five  hundred  and  eighteen, 
y-five  hundred  and  nineteen;  sections  fifty-five  hundred  and  twen- 
iour  to  fifty-five  hundred  and  thirty-five,  both  inclusive;  sections 
/-five  hundred  and  fifty-one  to  fifty-five  hundred  and  sixty-seven, 
h  inclusive,  of  the  Revised  Statutes; 

["hat  part  of  section  thirty-eight  hundred  and  twenty-nine  of  the 
rised  Statutes  which  reads  as  follows:  "And  every  person  who, 
hout  authority  from  the  Postmaster-General,  sets  up  or  professes 
keep  any  office  or  place  of  business  bearing  the  sign,  name,  or  title 
post-office,  shall,  for  every  such  offense,  be  liable  to  a  penalty  of 
more  than  five  hundred  dollars;" 

friat  part  of  section  thirty-eight  hundred  and  sixty-seven  of  the  Re- 
:d  Statutes  which  reads  as  follows :  "And  any  person  not  con- 
led  with  the  letter-carrier  branch  of  the  postal  service  who  shall 
sr  the  uniform  which  may  be  prescribed  shall,  for  every  such  offense, 
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be  punishable  by  a  fine  of  not  more  than  one  hundred  dollar; 
imprisonment  for  not  more  than  six  months,  or  both ;" 

That  part  of  section  four  thousand  and  forty-six  of  the  ! 
Statutes  which  reads  as  follows:  "Every  postmaster,  assistant 
or  other  person  employed  in  or  connected  with  the  business  01 
tions  of  any  money-order  office  who  converts  to  his  own 
any  way  whatever,  or  loans,  or  deposits  in  any  bank,  except 
thorized  by  this  title,  or  exchanges  for  other  funds,  any  pot 
the  public  money-order  funds,  shall  be  deemed  guilty  of  embezz 
and  any  such  person,  as  well  as  every  other  person  advising  or 
pating  therein,  shall,  for  every  such  offense,  be  imprisoned 
less  than  six  months  nor  more  than  ten  years,  and  be  fined  ir 
equal  to  the  amount  embezzled ;  and  any  failure  to  pay  over  or  ] 
any  money-order  funds  intrusted  to  such  person  shall  be  take 
prima  facie  evidence  of  embezzlement ;  and  upon  the  trial  of 
dictment  against  any  person  for  such  embezzlement,  it  shall  b 
facie  evidence  of  a  balance  against  him  to  produce  a  transcri 
the  money-order  account  books  of  the  Sixth  Auditor.  But 
herein  contained  shall  be  construed  to  prohibit  any  postmaster 
ing,  under  the  direction  of  the  Postmaster-General,  in  a  natior 
designated  by  the  Secretary  of  the  Treasury  for  that  purpose 
own  credit  as  postmaster,  any  money  order  or  other  funds  in  his 
nor  prevent  his  negotiating  drafts  or  other  evidences  of  debt 
such  bank,  or  through  United  States  disbursing  officers,  or  otl 
when  instructed  or  required  to  do  so  by  the  Postmaster-General 
purpose  of  remitting  surplus  money-order  funds  from  one  pc 
to  another,  to  be  used  in  payment  of  money  orders." 

"An  Act  to  protect  lines  of  telegraph  constructed  or  used 
United  States  from  malicious  injury  and  obstruction,"  approv 
twenty-third,  eighteen  hundred  and  seventy-four; 

"An  Act  to  protect  persons  of  foreign  birth  against  forcil 
straint  or  involuntary  servitude,"  approved  June  twenty-third 
een  hundred  and  seventy- fou r ; 

That  part  of  "An  Act  making  appropriations  for  the  servici 
Post-Office  Department  for  the  fiscal  year  ending  June  thirtietl 
een  hundred  and  seventy-five,  and  for  other  purposes,"  approv 
twenty-third,  eighteen  hundred  and  seventy-four,  which  reads 
lows :  "That  any  postmaster  who  shall  affix  his  signature  to 
proval  of  any  bond  of  a  bidder  or  to  the  certificate  of  suffici 
sureties  in  any  contract  before  the  said  bond  or  contract  is  si; 
the  bidder  or  contractor  and  his  sureties,  or  shall  knowingly,  i 
out  the  exercise  of  due  diligence,  approve  any  bond  of  a  bide 
insufficient  sureties,  or  shall  knowingly  make  any  false  or  fr: 
certificate,  shall  be  forthwith  dismissed  from  office  and  be  th 
disqualified  from  holding  the  office  of  postmaster,  and  shall 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
ished  by  a  fine  not  exceeding  five  thousand  dollars,  or  by  in 
ment  not  exceeding  one  year,  or  both ;" 

Sections  one,  two,  and  three  of  "An  Act  to  protect  ornamei 
other  trees  on  Government  reservations  and  on  lands  purch; 
the  United  States,  and  for  other  purposes,"  approved  Marc 
eighteen  hundred  and  seventy-five; 

"An  Act  to  punish  certain  larcenies  and  the  receivers  o: 
goods,"  approved  March  third,  eighteen  hundred  and  seventy- 

"An  Act  to  amend  section  fifty-four  hundred  and  fifty-sevei 
Revised  Statutes  of  the  United  States,  relating  to  counterfeitii 
proved  January  sixteenth,  eighteen  hundred  and  seventy-seven 

That  part  of  section  five  of  "An  Act  establishing  post-roa 
for  other  purposes,"  approved  March  third,  eighteen  hundt 
seventy-seven,  which  reads  as  follows:  "And  if  any  perse 
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ke  use  of  any  such  official  envelope  to  avoid  the  payment  of  post- 
:  on  his  private  letter,  package,  or  other  matter  in  the  mail,  the 
son  so  offending  shall  be  deemed  guilty  of  a  misdemeanor  and 
ject  to  a  fine  of  three  hundred  dollars,  to  be  prosecuted  in  any 
:rt  of  competent  jurisdiction ;" 

rhat  part  of  section  one  of  "An  Act  making  appropriations  for  the 
vice  of  the  Post-Office  Department  for  the  year  ending  June  thirti- 
,  eighteen  hundred  and  seventy-nine,  and  for  other  purposes,"  ap- 
ved  June  seventeenth,  eighteen  hundred  and  seventy-eight,  which 
ds  as  follows:  "And  any  postmaster  who  shall  make  a  false  re- 
n  to  the  auditor,  for  the  purpose  of  fraudulently  increasing  his 
ipensation  under  the  provisions  of  this  or  any  other  Act,  shall  be 
med  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall 
fined  in  a  sum  not  less  than  fifty  nor  more  than  five  hundred  dol- 
.,  or  imprisoned  for  a  term  not  exceeding  one  year,  or  punished  by 
it  such  fine  and  imprisonment,  in  the  discretion  of  the  court;  and 
postmaster  of  any  class,  or  other  person  connected  with  the  postal 
rice,  intrusted  with  the  sale  or  custody  of  postage  stamps,  stamped 
elopes,  or  postal  cards,  shall  use  or  dispose  of  them  in  the  payment  ■ 
debts  or  in  the  purchase  of  merchandise  or  other  salable  articles, 
pledge  or  hypothecate  the  same,  or  sell  or  dispose  of  them  except 
cash,  or  sell  or  dispose  of  postage  stamps  or  postal  cards  for  any 
jer  or  less  sum  than  the  values  indicated  on  their  faces,  or  sell  or 
»se  of  stamped  envelopes  for  a  larger  or  less  sum  than  is  charged 
refor  by  the  Post-Office  Department  for  like  quantities,  or  sell  or 
x>se  of  postage  stamps,  stamped  envelopes,  or  postal  cards  other- 
e  than  as  provided  by  law  and  the  regulations  of  the  Post-Office  De- 
tment;  and  any  postmaster  or  other  person  connected  with  the 
tal  service  who  shall  violate  any  of  these  provisions  shall  be  deemed 
Ity  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  fined  in 
sum  not  less  than  fifty  nor  more  than  five  hundred  dollars,  or  im- 
»ned  for  a  term  not  exceeding  one  year ;" 

An  Act  to  amend  section  fifty-four  hundred  and  ninety-seven  of 
Revised  Statutes,  relating  to  embezzlement  by  officers  of  the  Unit- 
States,"  approved  February  third,  eighteen  hundred  and  seventy- 
<> 

'hat  part  of  section  one  of  "An  Act  making  appropriations  for  the 
'ice  of  the  Post-Office  Department  for  the  fiscal  year  ending  June  , 
tieth,  eighteen  hundred  and  eighty,  and  for  other  purposes,"  ap- 
ved  March  third,  eighteen  hundred  and  seventy-nine,  which  reads 
follows:  "That  nothing  contained  in  section  thirty-nine  hundred 
'  eighty-two  of  the  Revised  Statutes  shall  be  construed  as  prohib- 
g  any  person  from  receiving  and  delivering  to  the  nearest  post- 
:e  or  postal  car  mail  matter  properly  stamped."  Also  sections  thir- 
i,  twenty-three,  twenty-seven,  and  twenty-eight  of  said  Act; 
An  Act  to  amend  section  fifty-four  hundred  and  forty  of  the  Re- 
■d  Statutes,"  approved  May  seventeenth,  eighteen  hundred  and 
mty-nine ; 

ections  one,  three,  and  four  of  "An  Act  to  amend  section  fifty- 
:e  hundred  and  fifty-two  of  the  Revised  Statutes  of  the  United 
tes,  in  reference  to  bigamy,  and  for  other  purposes,"  approved 
rch  twenty -second,  eighteen  hundred  and  eighty-two; 
ections  eleven,  twelve,  thirteen,  fourteen,  and  fifteen  of  "An  Act 
■egulate  and  improve  the  ciyil  service  of  the  United  States,"  ap- 
ved  January  sixteenth,  eighteen  hundred  and  eighty-three; 
An  Act  making  it  a  felony  for  a  person  to  falsely  and  fraudulently 
ime  or  pretend  to  be  an  officer  or  employee  acting  under  authority 
he  United  States  or  any  department  or  officer  thereof,  and  pre- 
bing  a  penalty  therefor,"  approved  April  eighteenth,  eighteen  hun- 
1  and  eighty-four; 
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"An  Act  to  prevent  and  punish  the  counterfeiting  within  the 
States  of  notes,  bonds,  or  other  securities  of  foreign  govern 
approved  May  sixteenth,  eighteen  hundred  and  eighty-four; 

Section  nine  of  "An  Act  making  appropriations  for  the  curr 
contingent  expenses  of  the  Indian  Department  and  for  fulfilling 
stipulations  with  various  Indian  tribes  for  the  year  ending  Ju 
tieth,  eighteen  hundred  and  eighty-six,  and  for  other  purposi 
proved  March  third,  eighteen  hundred  and  eighty-five; 

Section  two  of  "An  Act  to  amend  the  Act  entitled  'An  Act  1 
ify  the  money-order  system,  and  for  other  purposes,'  approved 
third,  eighteen  hundred  and  eighty-three,"  approved  Januar 
eighteen  hundred  and  eighty-seven ; 

Sections  three,  four,  hve,  nine,  and  ten  of  "An  Act  to  air 
Act  entitled  'An  Act  to  amend  section  fifty-three  hundred  an 
two  of  the  Revised  Statutes  of  the  United  States,  in  reference 
amy,  and  for  other  purposes,'  approved  March  twenty-second,  e 
hundred  and  eighty-two,"  approved  March  third,  eighteen  r 
.  and  eighty-seven; 

Section  two  of  "An  Act  relating  to  permissible  marks,  prin 
writing,  upon  second,  third,  and  fourth  class  matter,  and  to 
the  twenty-second  and  twenty-third  sections  of  an  Act  entitl 
Act  making  appropriations  for  the  service  of  the  Post-Office  1 
ment  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundi 
eighty,  and  for  other  purposes,' "  approved  January  twentieth,  e 
hundred  and  eighty-eight; 

"An  Act  to  amend  section  fifty-three  hundred  and  eighty-e 
the  Revised  Statutes  of  the  United  States  in  relation  to  timber 
dations,"  approved  June  fourth,  eighteen  hundred  and  eight) 

"An  Act  relating  to  postal  crimes,  and  amendatory  of  the  < 
therein  mentioned,"  approved  June  eighteenth,  eighteen  hundr 
eighty-eight ; 

"An  Act  amendatory  of  'An  Act  relating  to  postal  crimes  and 
datory  of  the  statutes  therein  mentioned,'  approved  June  eigh 
eighteen  hundred  and  eighty-eight,  and  for  other  purposes,"  ap 
September  twenty-sixth,  eighteen  hundred  and  eighty-eight; 

"An  Act  to  punish,  as  a  felony,  the  carnal  and  unlawful  knov 
any  female  under  the  age  of  sixteen  years,"  approved  Februarj 
eighteen  hundred  and  eighty-nine; 

Sections  one  and  two  of  "An  Act  to  punish  dealers  and  pre 
dealers  in  counterfeit  money  and  other  fraudulent  devices  for 
the  United  States  mails,"  approved  March  second,  eighteen  h- 
and  eighty-nine; 

Section  one  of  "An  Act  to  amend  certain  sections  of  the  F 
Statutes  relating  to  lotteries,  and  for  other  purposes,"  approve 
teniber  nineteenth,  eighteen  hundred  and  ninety; 

"An  Act  further  to  prevent  counterfeiting  or  manufacture  c 
tools,  or  other  implements  used  in  counterfeiting,  and  providin 
alties  therefor,  and  providing  for  the  issue  of  search  warrants 
tain  cases,"  approved  February  tenth,  eighteen  hundred  and  i 
one; 

"An  Act  to  amend  sections  fifty-three  hundred  and  sixty-fi» 
fifty-three  hundred  and  sixty-six  of  the  Revised  Statutes  relal 
barratry  on  the  high  seas,"  approved  August  sixth,  eighteen  hi 
and  ninety-four; 

Sections  one  and  two  of  "An  Act  for  the  suppression  of 
traffic  through  national  and  interstate  commerce  and  the  postal  s 
subject  to  the  jurisdiction  and  laws  of  the  United  States,"  ap 
March  second,  eighteen  hundred  and  ninety-five; 

"An  Act  to  prohibit  prize  fighting  and  pugilism  and  fights  bi 
men  and  animals,  and  to  provide  penalties  therefor  in  the  T 
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s  and  the  District  of  Columbia,"  approved  February  seventh,  eight- 
i  hundred  and  ninety-six ; 

ITiat  part  of  "An  Act  making  appropriations  for  the  Department 
Agriculture  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hun- 
■d  and  ninety-five,"  approved  August  eighth,  eighteen  hundred  and 
ety-four,  and  that  part  of  "An  Act  making  appropriations  for  the 
partment  of  Agriculture  for  the  fiscal  year  ending  June  thirtieth, 
hteen  hundred  and  ninety-six,"  approved  March  second,  eighteen 
ldrcd  and  ninety-five,  and  that  part  of  "An  Act  making  appropria- 
is  for  the  Department  of  Agriculture  for  the  fiscal  year  ending 
ie  thirtieth,  eighteen  hundred  and  ninety-seven,"  approved  April 
mty-fifth,  eighteen  hundred  and  ninety-six,  which  reads  as  foi- 
ls :  "Any  person  who  shall  knowingly  issue  or  publish  any  weather 
ecasts  or  warnings  of  weather  conditions  falsely  representing  such 
ecasts  or  warnings  to  have  been  issued  or  published  by  the  Weather 
reau,  United  States  Signal  Service,  or  other  branch  of  the  gov- 
iment  service,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
iviction  thereof,  for  each  offense  be  fined  in  a  sum  not  exceeding 
;  hundred  dollars,  or  imprisoned  not  to  exceed  ninety  days,  or  be 
h  fined  and  imprisoned,  in  the  discretion  of  the  court , 
That  part  of  "An  Act  making  appropriations  for  current  and  con- 
gent  expenses  of  the  Indian  Department  and  fulfilling  treaty  stipu- 
ions  with  various  Indian  tribes  for  the  fiscal  year  ending  June 
rtieth,  eighteen  hundred  and  ninety-seven,  and  for  other  purposes," 
jroved  June  tenth,  eighteen  hundred  and  ninety-six,  which  reads  as 
lows:  "Provided  further,  That  hereafter  it  shall  be  unlawful  for 
f  person  to  destroy,  deface,  change,  or  remove  to  another  place 
y  section  corner,  quarter- section  corner,  or  meander  post  on  any 
vernment  line  of  survey,  or  to  cut  down  any  witness  tree  or  any 
e  blazed  to  mark  the  line  of  a  Government  survey,  or  to  deface, 
inge,  or  remove  any  monument  or  bench  mark  of  any  Government 
•vey.  That  any  person  who  shall  offend  against  any  of  the  provi- 
ns  of  this  paragraph  shall  be  deemed  guilty  of  a  misdemeanor, 
3,  upon  conviction  thereof  in  any  court,  shall  be  fined  not  exceed- 
{  two  hundred  and  fifty  dollars  or  be  imprisoned  not  more  than 
e  hundred  days.  All  the  fines  accruing  under  this  paragraph  shall 
paid  into  the  Treasury,  and  the  informer  in  each  case  of  convic- 
n  shall  be  paid  the  sum  of  twenty-five  dollars ;" 
"An  Act  to  reduce  the  cases  in  which  the  penalty  of  death  may  be 
licted,"  approved  January  fifteenth,  eighteen  hundred  and  ninety- 
'en; 

'An  Act  to  prevent  the  carrying  of  obscene  literature  and  articles 
signed  for  indecent  and  immoral  use  from  one  State  or  Territory 
6  another  State  or  Territory,"  approved  February  eighth,  eighteen 
ad  red  and  .ninety-seven ; 

'An  Act  to  prevent  forest  fires  on  the  public  domain,"  approved 
bruary  twenty-fourth,  eighteen  hundred  and  ninety-seven ; 
'An  Act  to  prevent  the  purchasing  of  or  speculating  in  claims  against 
:  Federal  Government  by  United  States  officers,"  approved  Febru- 
'  twenty-fifth,  eighteen  hundred  and  ninety-seven; 
'An  Act  to  amend  section  fifty-four  hundred  and  fifty-nine  of  the 
vised  Statutes,  prescribing  the  punishment  for  mutilating  United 
ites  coins,  and  for  uttering  or  passing  or  attempting  to  utter  or 
ss  such  mutilated  coins,"  approved  March  third,  eighteen  hundred 
i  ninety-seven; 

Section  eighteen  of  "An  Act  to  amend  the  laws  relating  to  naviga- 
ii,"  approved  March  third,  eighteen  hundred  and  ninety-seven ; 
That  part  of  section  one  of  "An  Act  making  appropriations  for  the 
vice  of  the  Post-Office  Department  for  the  fiscal  year  ending  June 
rteenth,  eighteen  hundred  and  ninety-nine,"  approved  June  thir- 
10  U.S.Comp. '18-811  (12961) 
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teenth,  eighteen  hundred  and  ninety-eight,  which  reads  as  fc 
"Provided,  That  any  person  or  persons  who  shall  place  or  ca 
be  placed  any  matter  in  the  mails  during  the  regular  weighing  ] 
for  the  purpose  of  increasing  the  weight  of  the  mails  with  ini 
cause  an  increase  in  the  compensation  of  the  railroad  mail  i 
over  whose  route  such  mail  matter  may  pass,  shall  be  deemed 
of  a  misdemeanor,  and  shall  on  conviction  thereof  be  fined  m 
than  five  hundred  dollars  nor  more  than  twenty  thousand  dollai 
shall  be  imprisoned  at  hard  labor  not  less  than  thirty  days  noi 
than  five  years;" 

Section  seventeen  of  "An  Act  to  provide  revenue  for  the  G 
ment,  and  to  encourage  the  industries  of  the  United  States,"  ap] 
July  twenty- fourth,  eighteen  hundred  and  ninety-seven ; 

Section  three  of  an  Act  entitled  "An  Act  making  appropriate 
the  service  of  the  Post-Office  Department  for  the  fiscal  year  i 
June  thirtieth,  nineteen  hundred  and  four,  and  for  other  puq 
approved  March  third,  nineteen  hundred  and  three; 

"An  Act  to  protect  the  harbor  defenses  and  fortifications  con 
ed  or  used  by  the  United  States  from  malicious  injury,  and  for 
purposes,"  approved  July  seventh,  eighteen  hundred  and  ninety- 

"An  Act  to  amend  an  Act  entitled  'An  Act  to  prevent  fores 
on  the  public  domain,'  approved  February  twenty-fourth,  eij 
hundred  and  ninety-seven,"  approved  May  fifth,  nineteen  hund 

Sections  two,  three,  and  four  of  "An  Act  to  enlarge  the  pow 
the  Department  of  Agriculture,  prohibit  the  transportation  by 
state  commerce  of  game  killed  in  violation  of  local  laws,  and  for 
purposes,"  approved  May  twenty-fifth,  nineteen  hundred; 

"An  Act  to  prevent  the  sate  of  firearms,  opium,  and  intoxicatii 
uors  in  certain  islands  of  the  Pacific,"  approved  February  fourt 
nineteen  hundred  and  two; 

"An  Act  for  the  suppression  of  train  robbery  in  the  Territoi 
the  United  States  and  elsewhere,  and  for  other  purposes,"  ap[ 
July  first,  nineteen  hundred  and  two; 

"An  Act  conferring  jurisdiction  upon  the  circuit  and  district 
for  the  district  of  South  Dakota  in  certain  cases,  and  for  othe 
poses,"  approved  February  second,  nineteen  hundred  and  three 

"An  Act  to  amend  section  three  of  the  'Act  further  to  prevent 
terfeiting  or  manufacturing  of  dies,  tools,  or  other  implement! 
in  manufacturing,'  and  so  forth,  approved  February  tenth,  eij 
hundred  and  ninety-one,"  approved  March  third,  nineteen  hi: 
and  three; 

"An  Act  for  the  protection  of  the  Bull  Run  Forest  Reserve  ai 
sources  of  the  water  supply  of  the  city  of  Portland,  State  of  On 
approved  April  twenty-eighth,  nineteen  hundred  and  four; 

"An  Act  to  amend  the  Act  of  February  eighth,  eighteen  ht 
and  ninety-seven,  entitled  'An  Act  to  prevent  the  carrying  of  ol 
literature  and  articles  designed  for  indecent  and  immoral  use 
one  State  or  Territory  into  another  State  or  Territory,'  so  as  t 
vent  the  importation  and  exportation  of  the  same,"  approved 
ruary  eighth,  nineteen  hundred  and  five; 

"An  Act  to  amend  section  thirteen  of  chapter  three  hundre 
ninety-four  of  the  Supplement  to  the  Revised  Statutes  of  the  I 
States,"  approved  March  second,  nineteen  hundred  and  five; 

Section  five  of  "An  Act  to  amend  sections  forty-four  hundrt 
seventeen,  forty-four  hundred  and  fifty-three,  forty-four  hundrt 
eighty-eight,  and  forty-four  hundred  and  ninety-nine  of  the  R 
Statutes  relating  to  misconduct  by  officers  or  owners  of  vessel! 
proved  March  third,  nineteen  hundred  and  five; 

"An  Act  to  punish  the  cutting,  chipping,  or  boxing  of  trees  ■ 
public  lands,"  approved  June  fourth,  nineteen  hundred  and  six 
(12962) 
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Sections  sixteen,  seventeen,  and  nineteen  of  "An  Act  to  establish 
mreau  of  immigration  and  naturalization,  and  to  provide  for  a  uni- 
tn  rule  for  the  naturalization  of  aliens  throughout  the  United 
ites,"  approved  June  twenty-ninth,  nineteen  hundred  and  six. 
\n  Act  entitled  "An  Act  to  prohibit  corporations  from  making  mon- 
contributions  in  connection  with  political  elections,"  approved  Janu- 
■  twenty-sixth,  nineteen  hundred  and  seven. 

An  Act  entitled  "An  Act  to  amend  sections  one,  two,  and  three  of 
A$t  entitled  'An  Act  to  prohibit  shanghaiing  in  the  United  States,' 
jroved  June  twenty-eighth,  nineteen  hundred  and  six,"  approved 
trch  second,  nineteen  hundred  and  seven. 

An  Act  entitled  "An  Act  to  promote  the  safe  transportation  in  in- 
state commerce  of  explosives  and  other  dangerous  articles,  and  to 
)vide  penalties  for  its  violation,"  approved  May  thirtieth,  nineteen 
ndred  and  eight. 

An  Act  entitled  An  "Act  to  amend  section  fifty-four  hundred  and 
rty-eight  of  the  Revised  Statutes,"  approved  May  thirtieth,  nineteen 
ndred  and  eight. 

Also  all  other  sections  and  parts  of  sections  of  the  Revised  Statutes 
d  Acts  and  parts  of  Acts  of  Congress,  in  so  far  as  they  are  em- 
iced  within  and  superseded  by  this  Act,  are  hereby  repealed ;  the 
naining  portions  thereof  to  be  and  remain  in  force  with  the  same 
ect  and  to  the  same  extent  as  if  this  Act  had  not  been  passed. 

Act  March  4,  1909,  c.  321,  t  341,  36  Stat.  1163. 
Ittd    without    definite     application,      Ct  627,  223  U.  8.  730,  66  L.  Ed.  633, 
a  v.  Pelican  (1914)  34  Sup.  Ct  396,      and  affirmed  [1912]  33  Sup.  Ct  226,  227 
',  232  U.  8.442, 68  L.  Ed.  676;  Heike       U.  S.   131,   67   L.   Ed.   460,  Aim.  Cas. 
D.  S.  (1911)  192  Fed.  83, 112  C.  C.  A.       1914C,  128). 
i  (certiorari  granted  [1012]  32  Sup. 

10516.  (Crim.  Code,  §  342.)  Pending  actions,  etc.,  not  affected. 
The  repeal  of  existing  laws  or  modifications  thereof  embraced 
this  title  shall  not  affect  any  act  done,  or  any  right  accruing  or 
:rued,  or  any  suit  or  proceeding  had  or  commenced  in  any  civil 
ise  prior  to  said  repeal  or  modifications,  but  all  liabilities  under 
d  laws  shall  continue  and  may  be  enforced  in  the  same  manner 
if  said  repeal  or  modifications  had  not  been  made. 

Act  March  4, 1909,  c  321,  f  342,  36  Stat.  1159. 

Note*  of  Decisions 

*i»plraoy.-^3r.   Code,   9  336,   does  U.  8.  (1911)  192  Fed.  83,  112  C.  C.  A. 

,  because  of  section  342,  apply  to  a  616,  affirming  judgment  U.  S.  v.  Heike 

lecution   under  It.   S.   5  6440,  ante,  (C.  C.  1910)  175  Fed.  862,  and  writ  of 

0201,  for  the  offense  of  conspiracy  certiorari  granted  Heike  r.  U.  8.  (1912) 

imiUed   prior   to   the   enactment   of  32  S.  Ct  527,  223  U.  S.  730,  66  L.  Ed. 

Criminal  Code,  and  the  defendant  633,  and  judgment  affirmed   (1912)   33 

such  prosecution  is  entitled  to  but  &  Ct  220,  227  U.  8.  131,  67  L.  Ed.  460. 
Et  peremptory  challenges.     Heike  v. 

10517.  (Crim.  Code,  §  343.)     Prosecutions,  etc.,  prior  to  taking 
effect  of  this  law. 

All  offenses  committed,  and  all  penalties,  forfeitures,  or  liabilities 
urred  prior  to  the  taking  effect  hereof,  under  any  law  embraced 
or  changed,  modified,  or  repealed  by  this  title,  may  be  prosecut- 
and  punished  in  the  same  manner  and  with  the  same  effect  as 
his  Act  had  not  been  passed. 
Act  March  4,  1900,  c.  321,  |  843,  36  Stat  1169. 
Motes  of  Decision* 
sing  malls  to  defraud.— Under  this      indicted  tor  using  the  mails  to  defraud 
"■■"-  subsequent   to  January,   1010,   may   be 

prosecuted  under   section   10386,   ante, 
(12963) 
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though  the  Indictment  charges  that  the  Cited     without     definite     appll 

■cheme  was  devised  In  1909.     Sandali  Ex  parte  King   (D.  C.  1912)  % 

t.  U.  8.   (1914)   213  Fed.  569,  130  C.  622,  630. 
G.  A.  149. 

§  10518.  (Crim.  Code,  §  344.)    Limitations ;  prosecutions,  etc 
All  acts  of  limitation,  whether  applicable  to  civil   cause 

proceedings,  or  for  the  recovery  of  penalties  or  forfeiture; 

braced  in,  modified,  changed,  or  repealed  by  this  title,  shall  not 

fected  thereby ;  and  all  suits  or  proceedings  for  causes  arising  c 

done  or  committed  prior  to  the  taking  effect  hereof  may  be  comn 

and  prosecuted  within  the  same  time  and  with  the  same  effect 

said  repeal  had  not  been  made. 

Act  March  4, 1909,  c  321,  \  844,  3D  Stat.  1159. 

§  10519.  (Crim.  Code,  §  345.)    In  effect  January  1,1910. 
This  Act  shall  take  effect  and  be  in  force  on  and  after  th 

day  of  January,  nineteen  hundred  and  ten. 
Act  March  4,  1909,  c.  321,  I  346,  85  Stat.  1159. 
BToteo  of  Decisions 
Time  when  statute  take*  effect  In  gen-      fixed.    The  Ann  (C.  G.  1S12)  F< 

eral.— A  penal  statute  takes  effect  from       No.  397. 

time  of  passage,  when  no  other  time  is 


Decisions  Relating  to 

Common-law  offenses.— See  notes  un- 
der |  991  (2),  ante. 

Construction  of  statutes.— The  rule 
that  penal  statutes  are  to  be  strictl; 
construed  will  not  prevent  the  courts 
from  inquiring  into  the  intention  of  the 
legislature.  The  Enterprise  (C.  C. 
1810)  Fed.  Caa.  No.  4,409;  The  Iiolina 
(C.  C.  1812)  Fed.  Cas.  No.  1,608. 

The  language  of  the  statute  is  to  be 
particularly  adhered  to  in  the  construc- 
tion of  penal  laws.  U.  S.  v.  Wilson 
(C.  C.  1830)  Fed.  Cae.  No.  16,730; 
Ferrett  v.  Atwill  (C.  C.  1846)  Fed. 
Cas.  No.  4,747;  U.  S.  v.  Clayton  (C. 
C.  1871)  Fed.  Cas.  No.  14,814. 

In  construing  penal  statutes  courts 
will  not,  by  construction,  ingraft  words 
in  one  section  upon  those  of  another, 
unless  the  legislative  Intention  be  plain 
and  clear.  U.  S.  v.  Twenty-Four  Coils 
of  Cordage  (C.  C.  1832)  Fed.  Cas.  No. 
16.560;  U.  S.  v.  Clayton  (C.  C.  1871) 
Fed.  Cas.  No.  14.814. 

In  the  construction  of  penal  statutes 
that  Be  use  will  be  adopted  which  har- 
monizes best  with  the  context  and  pro- 
motes in  the  fullest  meuuer  the  appar- 
ent policy  and  objects  of  the  legiela- 
ture.  U.  S.  v.  Winn  (C.  C.  1838)  Fed. 
Caa.  No.  16,740. 

All  the  provisions  or  sections  of  a 
penal  statute  must  be  taken  together, 
and  interpreted  according  to  the  im- 
port of  the  words,  eo  as  to  give  ef- 
fect to  its  objects  and  intent.  The 
Harriet  (C.  C.  1840)  Fed.  Cas.  No. 
6,099. 

In  the  construction  of  a  penal  stat- 
ute sn  offender  who  la  protected  by  its 
letter  cannot  be  deprived  of  its  benefit 
on  the  ground  that  his  case  is  not 
within  the  spirit  and  intention  of  the 
law.  U.  S.  v.  Ragsdole  (C.  C.  1847) 
Fed.  Cas.  No.  16,113. 

Where  a  penal  atatute  is  complete 


Subject  in  General 

without  certain  words,  and  givir 
effect  will  render  the  whole  act 
inglcss,  they  should  be  rejected 
plusage.  U.  S.  v.  Slern  (C.  C. 
Fed.  Cae.  No.  16.389. 

And  a  doubt  whether  an  act  r 
in  sn  indictment  is  embraced 
criminal  prohibition  must  be  r 
in  favor  .if  the  accused.  D.  S.  v 
(C.  C.  1879)  Fed.  Cas.  No.  16,1! 

Unintentional     violations     of 

Consent  is  essential  to  guilt,  a 
legislature  is  supposed  to  pass 
nal  laws  with  the  understands 
courts  will  not  inflict  the  penal* 
such  violations  as  are  uninte 
The  William  Gray  (C.  C.  181C 
Cas.  No.  17,694. 

Procedure  when  no  penalty 
scribed  for  act  declared  anil 
Where  an  act  is  declared  unlaw! 
a  penalty  prescribed,  but  no 
specially  provided,  an  offender  i 
proceeded  against  either  by  ind 
or  by  an  action  of  debt  U. 
Bougher  (C.  C.  1854)  Fed.  Ci 
14,027. 

Indictment  where  no  mode  of 
cutlon  Is  provided.— Where  an 
is  made  punishable  by  iniprisi 
but  the  statute  provides  no  n 
prosecution,  an  indictment  will 
S.  v.  Malebran  (C.  C.  1820)  Ft 
No.  15,711. 

Sentence  and  punishment.— W 
statute  directs  a  fine  and  impris 
to  be  imposed  for  an  offense,  t  hi 
on  conviction,  Is  bound  to  indie 
TJ.  S.  v.  Vickery  (C.  C.  1803 
Cas.  No.  16,619. 

Where  a  statute  merely  alti 
punishment  of  a  common-law 
the  statuory  punishment  may 
dieted,  although  the  indictmei 
not   conclude  against  the  form 
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iite.    U.  B.  t.  Norria  (C.  0.  1807)  The  flections  of  the  Revised  Statute! 

L  Cm.  No.   15390-  in  relation   to  crime  are  not  repealed 

i  cawi  of  statutory  Crimea  punish-  by  subsequent  statute!  prescribing  dif- 

:  bj  fine,  or  by  fine  and  imprison-  ferent    punishments.      U.    S.    v.    Ulrici 

it,  the  federal  courta  may  sentence  (0.  C.  1875)   Fed.  Caa.  No.  16,594. 

:nd»Dt  to  confinement  in  Jail  until  Cited     without     definite     application, 

fine  ii  paid.     U.  8.  v.  Bobbins  (C.  O'Brien    v,    McClauahry     (1013)     200 

1872)  Fed.  Caa.  No.  16,171.  Fed.  816,  817,  126  O.  C.  A.  540. 
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REFERENCES 

TO  PENAL  PROVISIONS  NOT  CONTAINED  IN  T 
CRIMINAL  CODE 


Many  penal  provisions,  general  and  permanent  in  their  nature,  wen 
corpora  ted  into  tbe  Criminal  Code,  because  not  properly  separa 
administrative  or  other  provisions  relating  to  other  subjects.  S 
visions,  so  far  as  they  remain  in  force,  except  those  defining  offense 
able  by  a  pecuniary  penalty  or  forfeiture  of  property  enforceable 
action  or  other  civil  remedy,  are  included  under  other  Titles  an 
ters  of  this  compilation,  as  follows: 

TITLE  II-THE  CONGRESS 
Chapter  7 — Congressional  Investigations 

Witness  refusing  to  attend  and  testify  in  congressional  inquiry,  B.  '• 
ante,  |  157. 
Chapter  8— Contested  Elections 

Witness  refusing  to  attend  and  testify  in  contested  election  case,  B. 

ante,  f  173. 
Failing  to  produce  and  deliver  papers  in  contested  election  case,  It. 
ante,  |  180. 
Chapter  SA — Contribution*  for  Purpose  of  Influencing  Elections 

Violation  of  act  providing  for  publicity  of  contributions  to  influence 
at  which  representatives  in  Congress  are  elected,  Act  June  25,  1BU 
|  11,  as  amended,  Aug.  19,  1911,  c.  33,  |  2,  ante,  !  198. 


Employment  in  Executive  Department,  etc.,  of  officer,  clerk,  etc., 
specific  appropriation,  Act  Aug.  23,  1912,  c.  350,  I  B,  ante,  {  250. 

Use  of  name  of  member  of  Congress,  etc..  to  advertise  practice  befor 
meats,  Act  April  27,  1816,  c.  89,  f  1,  ante,  f  272a. 

TITLE   VII-THE   DEPARTMENT   OF  THE   TREASURY 


TITLE  IX— THE  POST  OFFICE  DEPARTMENT 
Post  office  burglars,  rewards  for  detection,  etc..  Act  July  28,  191(V»c. 
ante,  |  582a. 

TITLE  XII  C—  THE  JUDICIAL  CODE 
Chapter  1— District  Court*— Organization 

District  judge  (ailing  to  reside  in  district  for  which  he  is  appointed,  J 
£  1,  aa  amended,  Act  July  30,  1914,  c.  210,  ante.  |  968. 
Chapter  3— District  CourU— Removal  of  Causes 

Clerk  of  state  court  refusing  to  furnish  copy  of  record  on   removal 
to  district  court,  Jud.  Code,  1  39,  ante,  |  102L 
Chapter  |— District  Courts— Miscellaneous  Provisions 

Receiver,  etc.,  failing  to  manage  property  according  to  laws  of  the  Si 
Code,  |  60,  ante,  ft  1047. 
Chapter  1—Tha  Court  of  Claims 

Member  of  Congress,  etc,  practicing  Id  Court  of  Claims,  Jud.  Code,  | : 
11136. 
Chapter  XI— Provisions  Common  to  More  than  One  Court 

Jodge  engaging  in  practice  of  law,  Jud.  Code,  §  2o8.  ante,  |  1235. 
Contempt  of  court,  Act  Oct  15,  1914,  c.  823,  f  22,  ante,  1  1245b.  Ac 
1914,  c.  323,  |  25,  ante,  I  1245a, 
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TITLE  XIII— THE  JUDICIARY 
•trr  H—DUtrtct  Attorneys,  Marshal*,  CUrlct,  and  other  Court   Officer*,   and 

Commissioner*' 

ilerk  of  court  failing  to  make  report,  certificate,  statement,  etc.  Act  Feb.  22, 
1875,  c.  OB,  |  6,  ante,  g  1329. 

■ttr  IS— Feet  and    Compensation   of   Officer* 

I.irshal,  attorney,  or  otber  officer  demanding  or  receiving  illegal  fee,  or  refut- 
ing to  pa;  over  fee  received,  Act  May  28,  1896,  e.  2S2,  }  18,  ante,  1 1430. 

TITLE  XIV— THE  ARMY 

iter  3— Fay  and  Allowances 

igent  or  attorney  demanding  or  accepting  fee  for  prosecuting  claims  for  ar- 
rears of  pay,  etc.,  for  services  during  the  Civil  War,  Act  Dec.  22,  1911,  c. 
ft,  ante,   J  2204. 

Her  S— Article*  of  War 

civilian  witness  refusing  to  obey  subpoana  of  court-martial  or  to  testify,  R.  S. 
S  1342,  aa  amended,  Act  Aug.  29,  1916,  c  418,  f  3,  ante,  |  2308a,  art  23. 

TITLE  XV— THE  NAVY 
iter  10— Article*  for  (he  Government  of  the  Navy 

r7itness  refusing  to  appear  or  testify  before  naval  court-martial  or  court  of 
Inquiry,  Act  Feb.  16,  1909,  c.  131,  I  12,  ante,  f  3036. 

TITLE  XVIII— DIPLOMATIC  AND  CONSULAR  OFFICERS 
)l«r  t— Consular  Officer* 

Consular  officer  accepting  appointment  from  foreign  country  aa  administrator, 

etc,  and  failing  to  give  bond  or  to  account  for  moneys,  Act  June  30,  1902, 

c  1331,  {  2,  ante,  f  3166. 
Tonsular  officer  exacting  excessive  fees  for   verifying  invoices,  R.  8.  !  1716, 

ute,  {  3172. 
Tonsillar  officer  making  false  oath  in  accounting  for  fees,  R.  S.  !  172S,  ante,  } 

8184. 
Embezzlement  by   consular  officer,  R.   S.   {   1734,   as  amended,   Act  Dec.   21. 

1898,  c  36,  |  3,  ante.  |  3192. 
Tonsillar   officer   neglecting  duty   toward   seamen ;    corrupt  conduct,   R.   S.  | 

1736,  ante,  |  3194. 
Tonsular  officer  making  false  certificate   of   property,  R.   8.   |   1737,  ante,   9 

3195. 
iter  S — Provision*  Common  to  Diplomatic  and  Consular  Officer* 
Perjury  before  consular  officer,  or  forging  seal  or  signature  of  such  officer,  R. 

B.  f  1750,  ante,  t  3211. 


pier  B — Civil  Service  Commission  and  Clatiified  Civil  Service 
Violation  of  provisions  for  system   of  efficiency   ratings,  etc.,  of  classified  em- 
ployes, Act  Aug.  23,  1012,  c.  350,  9  4,  ante,  |  3286. 


pier  A— Public  Building*  and  Ground*,  Park*,  and  Wharve* 

rapping  or  opening,  without  authority,  water  mains  or  pipes  laid  by   United 

States,  R.  S.  f  1803,  ante,  f  3314. 
Breaking,  injuring,  etc.,  mains,  pipes,  etc.,  for  distribution  of  water,  R.   8.  I 

1804,  ante,   fi   3315. 
Polluting  or  making  unfit  for  use  water  supply  for  the  city  of  Washington, 

etc..  R.  8.  |  1806,  ante,  |  8318. 
stir  B— Capitol  Building  and  Ground* 
Violations  of  regulations  of  use  of  Capitol  grounds,  Act  July  1,  1882,  c.  258.  f 

8,  ante,  |  3401. 

TTLE  XXIII— THE  TERRITORIES  AND  INSULAR  POSSESSIONS 

pier  1—Provi*ion*  Common  to  All  the  Territorie* 

Jwner  or  manager  of  coal  mine  failing  to  comply  with  requirements  concern- 
ing machinery,  ventilation,  etc.,  Act  March  3,  1891,  c.  564,  I  7,  ante,  f  3508. 

Employment  of  children  in  underground  working*  of  mine.  Act  March  3,  1891, 
*.  664,  |  12,  ante,  |  3513, 
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Chapter  SA— Alaska 

Clerk  or  commissioner  failing  to  account  for  fee*  received  for  rect 

stmmcnts,  Act  June  6,  1900,  c.  786,  5  IS,  ante,  g  35T8. 
Person  appointed  road  overseer  refusing  to  serve,  Act  April  27,  1904 

ante,  g  3597. 
Road  overseer  failing  to  deliver  records  to  successor,  Act  April  27 

1629,  ante,  5  8597. 
Person  warned  by  road  overseer  to  work  on  roads  falling  to  do  v 

Act  April  27,  1904,  c.  1629,  ante,  |  3598. 
Road  overseer  failing  to  perform  duties,  Act  April  27,  1904,  c_  162 

8600. 
Violations  of  act  prohibiting  fishing  by  aliens  in  waters  of  Alaska, 

14,  1906,  c.  8299,  I  2,  ante,  f  3624. 
False  oath  as  to  amount  of  salmon  fry  liberated  by  private  salmon  ft 

Alaskan  waters,  Act  June  23.  1906,  c.  3S47,  f  2,  ante,  9  3629. 
Violations  of  provisions  for  protection  of  salmon  fisheries  of  Alaska, 

26,  1906,  c.  3647, 1 13,  ante,  I  3642. 
Chapter  SD— Tas  Philippine  Islands 

Employing  or  contracting  for  labor  of  persons  claimed  or  alleged  t 

In  involuntary  servitude,  Act  Aug.  29,  1916,  c.  416,  |  28,  ante,  9  3 

TITLE  XXIV-CIVIL  RIGHTS 
Discrimination  In  accommodation   of  inns,   public  conveyances,  ties 

other  places  of  public  amusements,  on  account  of  race  or  color,  A 

1,  1875,  c  114,  |  2,  ante,  {-  3927. 
District  attorney  failing  to  enforce  provisions  of  Civil  Rights  Act,  A 

1,  1875,  e.  114,  |  3,  ante,  g  3928. 
Exclusion  of  persons  as  jurors  on  account  of  race  or  color.  Act  Marcl 

c  114,  |  4,  ante,  |  3929. 
Marshal  or  deputy  refusing  to  execute  process  under  the  civil  rights 

S.  J  1985,  ante,  |  3938. 

TITLE  XXVIII— INDIANS 

Chapter  J— Officer*  of  Indian  Affairs;    their  Duties  and  Compensation 
Indian  agent  making  false  entry  in  books  or  failing  to  keep  books,  Act 

1875,  c.  132,  f  10,  as  amended,  Act  March  3,  1809,  c.  263,  ante.  g  U 

Employes  in  Indian  affairs  trading  with  Indians,  R.  S.  f  2078,  ante, ' 

Chapter  t— Performance  of  Engagement!  letween  the  United  State*  an- 

Collection  or  receipt  of  money  from  applicants  for  enrollment  as  c 

Five  Civilized  Tribes,  Act  Aug.  1,  1914,  c.  222,  %  17,  ante,  9  4077b. 
Receiving  money  from  Indians  under  prohibited  contracts,  R.  S.  i  Z 

§  4089. 
Chapter  3— Government  and  Protection  of  Indian* 

Sending  seditious  message  to  Indians,  R.  S.  9  2111,  ante,  f  4095. 
Carrying  seditious  message  to  Indians,  R.  S.  g  2112,  ante,  9  4096. 
Corresponding  with  foreign   uations  to  excite  Indians  to  war,  R.   8 

ante,  9  4097. 
Attempting  to  negotiate  treaty,   etc.,   with    Indians   for  title  or  pu 

lands,  R.  S.  *  2116,  ante,  g  4100. 
Driving  stock  to  feed  on  Indian  lands,  R.  S.  5  2117,  ante,  9  4107. 
Settling  on  or  surveying  Indian  lands,  R.  S.  I  2118,  ante,  f  4108. 
Purchasing  cattle  of  Indians  without  consent  of  agent,  Act  July  4,  18f 

|  1,  ante,  g  4121. 
Chapter  i— Government  of  Indian  Country 

Residing  as  trader  or  trading  in  Indian  country  without  license,  R.  J 

as  amended,  Act  July  31,  1882,  c.  3*50.  ante,  S  4130. 
Foreigner  going  into  Indian  country  without  passport,  R.  S.  g  213* 

4131. 
Purchasing   certain   prohibited   articles  from  Indians,   R.   S.   |  2136 

4132. 
Hunting  on  Indian  lands,  R.  S.  |  2137,  ante,  9  4135. 
Removing  cntttc  from  Indian  country,  It.  S.  |  2138,  ante,  g  4136. 
Selling  intoxicating  liquor  to  Indians,  Act  Jan.  30,  1807,  c.  109,  | 

4137. 
Setting  up  or  continuing  distillery  in  Indian  country,  R.  S.  f  214 

4144. 
Assault  In  Indian  country,  R.  S.  !  2142,  ante,  g  4145. 
Arson  in  Indian  country,  R.  S.  5  2143,  ante,  g  4146. 
Forgery  In  Indian  country,  R.  S.  g  2144,  ante,  g  4147. 
Mail  depredations  in  Indian  country,  It.  S.  g  2144,  ante,  f  4147. 
Returning  to  Indian  country  after  removal  therefrom,  H.  S.  g  214 

4151. 
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TITLE  XXIX-IHMtGHATION 
tor  A — Refutation  and  Restriction  of  Immigration  in  General 
mporting  or  harboring  aliens  for  prostitution  or  other  immoral   purpose,  Act 

Feb.  20,  1907,  c.  1134,  |  8,  ante,  ft  4247. 
eliciting  importation  of  contract  laborers,   Act  Feb.  20,  1907,  c.  1134,  1  4, 

ante.  |  4248. 

■repaying  transportation  or  assisting,  etc.,  importation  of  contract  laborers, 

Act  Feb.  20,  1907,  c  1134,  Si  4,  5,  ante,  ff  4248,  4250. 

-Hsisting  or   encouraging   Importation   of  aliens  by    promise   of   employment 

through  advertisements,  etc.,  Act  Feb.  20,  1907,  c.  1134,  Gft  5,  6,   ante,   |{ 

4250,  4251. 

olicitation  of  immigration  by  transportation   companies,  vessel  owners,  etc., 

Act  Feb.  20,  1907,  c.  1134,  fft  5,  7,  ante,  II  4250,  4252. 
(ringing  in  or  landing  aliens  not  duly  admitted  or  not  entitled  to  enter,  Act 

Feb.  20,  1907,  c.  1134,  ft  8,  ante,  ft  4253. 

bringing  in  persons  subject  to  certain  disabilities  or  afflicted  with  certain  dis- 
eases, Act  Feb.  20,  1007,  c.  1134,  |  0,  ante,  g  4254. 
ceamship,    etc.,    companies,   and   vessel   owners   failing   to    file   certificate   of 

posting,  etc.,  of   immigration   laws  by  their  agents,  Act  March  3,   1SU3,  c. 

206,  I  8,  ante,  |  4237. 
iwnere,  officers,  or  agents  of  vessels,  etc.,  permitting  illegal  landing  of  aliens, 

Act  Feb.  20,  1007,  c.  1134,  !  18,  ante,  f  4267. 

faster,  etc.,  agent,  owner,  or  consignee  of  vessel  bringing  alien   Illegally  and 

refusing  to  receive  back,  etc.,  such  alien,  Act  Feb.  20,  1907,  c  1134,  |   19, 

ante,  !  4268. 
faster,   agent,   owner,   or   consignee   of   vessel  failing   to  comply   with   order 

for  deportation  of  aliens  in  I'nited  States  in  violation  of  law,  Act  Feb.  20, 

1907,  c.  1134,  |  21,  ante,  5  4270. 

'erjury  in  proceedings  relating  to  the  right  of  an  alien   to  admission  to   the 

"United  States,  Act  Feb.  20,  1907,  c.  1134,  f  24.  ante,  f  4273. 
Jding  anarchists  to  enter  the  United  States,  Act  Feb.  20,  1907,  c.  1134,  f  88, 

ante,  i  4287. 

ter  B — Exclunion  of  Chinese 

(aster  of  vessel  bringing  in  and  landing  or  attempting  to  land  Chinese  laborers, 

Act  May  6,  1S82,  c.  120.  fi  2,  as  amended,  July  5,  1884.  c.  220,  ante,  f  4291. 

Act  Sept.  13,  1888.  c.  1015,  !  0,  ante,  }  4310,  and  Act  April  29.  1002,  c.  611, 

1 1,  as  amended,  Act  April  27,  1904,  c.  1630,  j  5,  ante,  J  4337. 
dtering  name  in  or  forging,  etc.,  certificate  issued  to  Chinese,  or  false  persona- 
tion of  person  named  therein,  Act  May  6,  1882,  c.  126,  I  7,  as  amended, 

July  5,  1884,  c.  220,  ante,  ft  4294,  Act  Sept.  13,  1888,  c.  1015,  S  11,  ante, 

I  4312,  Act  May  5.  1892,  c.  60,  ft  8,  ante,  f  4322,  and  Act  April  29.  1902. 

c.  641,  |  1,  as  amended,  April  27.  1904.  c.  1630,  ft  S,  ante,  f  4337. 
(ringing  in  by  land  or  aiding  landing  of  Chinese  not  entitled  to  enter  United 

States,  Act  May  8,  1882,  c.  128,  ft  11,  as  amended,  July  5,  1884,  c.  220,  ante, 

14298. 
'iotation  of  Chinese  Exclusion  Act  not  otherwise  provided   for,  Act  May  6, 

1882,  c.  126,  as  amended,  Act  July  5,  1884,  c.  220.  ante,  |  4302. 
■ter  C—The  Coolv-Trade 
(nilding,  equipping,  etc.,  vessels  employed   for  the  cooly  trade,   R.  S.  J  2160, 

ante,  ft  4344. 

leeeiving  or  transporting  coolies.  It.  S.  |  2161.  ante,  ft  4345. 
Cra  asportation  of  Chinese,  Japanese,  etc.,  without  their  consent  for  purpose 

of  holding  them  to  service,  Act  March  3,  1875,  c  141,  |  2,  ante,  ft  4349. 
Contracting  or  attempting  to  contract  to  supply  cooly   labor,  Act   March   3, 

1875,  c.  141,  ft  4,  ante,  ft  4350. 

TITLE  XXX— NATURALIZATION 
Clerk  or  other  person  illegally  issuing  certificate  of  citizenship.  Act  June  29, 

1906,  c.  3592,  ft  18,  ante,  |  4375.     . 
■lerk  or  other  officer  of  court  neglecting  to  render  true  accounts  and  pay  over 

moneys  received  in  naturalization  proceedings,  Act  June  29,  1908.  c.  3592,  ft 

20,  ante,  ft  4376. 
Clerk  of  court  or  his  deputy   or  assistant  demanding  or   receiving  excessive 

fees  in  naturalization  proceedings,  Act  June  29,  1906,  c.  3592,  |  21,  ante,  1 

4377. 
Clerk  of  court  or  other  officer  issuing  false  certificates  or   acknowledgments 

in  naturalization    proceedings,   Act  June   29,   1906,   c.   3592,    g   22,   ante,   ft 

437a 
'rocuring  naturalization  in  violation  of  provisions  of  act,  Act  June  29,  1906, 

c.  3592,  |  23,  snte,  ft  4379. 
Uding  any  person  not  entitled  thereto  to  secure  naturalization,  Act  June  29. 

1906,  c.  3592,  ft  23,  ante,  ft  4379. 
'erjury  in  naturalisation  proceedings,  Act  June  29,  1906,  c  3592,  ft  23,  ante,  ft 

4379. 
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TITLE  XXXI-THE   CENSUS 


Receiving  fee,  etc.,  (or  securing  appointment  as  supervisor,  e 

July  2,  1909,  c.  2,  |  21,  ante,  j  4407. 
Supervisor,   enumerator,  or  other  employe   neglecting  or  refusing  to 

duty,  Act  July  2.  1009,  c.  2,  |  22,  aDte,  |  4408. 
Supervisor,  enumerator,  or  other  employe  disclosing  without  authori 

mation  acquired  by  reason  of  his  employment.  Act  July  2,  1909,  c. 

ante,  |  4408. 
Pulse  swearing  by  census  officer  or  employe,  Act  July  2,  1909,  c.  2,  | 

14408. 
False  certificate  or  fictitious  return  by  census  officer  or  employed,  Act 

1909,  c.  2,  i  22,  aute,  9  440S. 
Enumerator  furnishing  false   statement  or  false   information   to  Dii 

Census  or  supervisor,  Act  July  2,  1909,  c.  2,  f  22,  ante,  ft  4408. 
Refusal   to  answer  questions   or  give  information   requested  for   pui 

census,  Act  July  2,  1900,  c.  2,  |  23,  ante,  1  4409. 
False  answers  to  questions  for  purposes  of  census,  Act  July  2.  1909,  c 

ante,  §  4409. 
Owner  or  officer  or  agent  of  manufacturing  establishment,  mine,  etc, 

to  answer  or  giving  false  answers  to  questions  for  purposes  of  cei 

July  2,  1909,  c.  2,  1  24,  ante.  S  4410. 
Dealers  in  or  manufacturers  of  tobacco  failing  to  report  to  Director  o 

amount  of  leaf  tobacco  on  band.   Act  April   30,  1912,  c.   102,  {  3 

4423. 
Dealer  in  or  manufacturer  of  tobacco  making  false  reports  to  Directo) 

sub  of  types  or  amounts  of  leaf  tobacco.  Act  April  30,  1912,  c.   : 

ante,  g  4424. 
Employe  of  Census  Bureau  disclosing  without  authority  information 

tag  cotton   statistics   acquired  by   reason  of  his  employment.   Act 

1912,  c.  249,  ft  3,  ante.  |  4431. 
Owner  or  officer  or  agent  of  cotton  ginnery,  manufacturing  establlshme 

bouse,  etc.,  refusing  to  furnish  information  or  willfully  giving  false 

for  cotton  statistics  report,  Act  July  22,  1912,  c.  249,  f  4,  ante,  I 
DlTuldng   Information    relating   to   cottonseed   statistics,   Act   Ang. 

c.  274,  |  2,  ante,  f  4434b. 
Neglect  to  furnish  information  by  cottonseed  oil  mills,  etc.  Act  Aug. 

c  274.  g  8,  ante,  |  4434c. 

TITLE  XXXII— THE  PUBLIC  LANDS 

Chapter  t—Regitlert  and  Receiver* 

Witness  refusing  to  appear  or  testify  before  register  or  receiver  of  la 

Act  Jan.  31,  1903,  c  344,  ft  8,  ante,  |  4601. 
Witness  refusing  to  appear  or  testify  before  officer  taking  deposition, 
31,  1903,  c.  344,  ,  4,  ante,  g  4502. 
Chapter  S—Home*tead» 

False  swearing  in  affidavits,  proofs,  etc.,  nnder  homestead  laws,  R.  8 
ante.  |  4545.  and  9  2294,  as  amended.  Act  May  26.  1890.  c.  355.  A 
11,  1902,  c.  182,  and  Act  March  4,  1904,  c.  394,  ante,  g  4548. 
Officer  demanding  or  receiving  excessive  fees  for  entries  and  final  proo 
2294,  as  amended.  Act  May  26,  1890.  c.  355,  Act  March  11,  1902,  c 
Act  March  4,  1904,  c.  394,  ante,  I  4546. 
Chapter  SA— Timber  and  Stone  Land* 

False  swearing  in  application  for  timber  or  stone  land,  Act  June  3. 
151,  g  2,  ante,  i  4(172. 
Chapter  GB-    Detert  and  Arid  Landt,  and  Irrigation  and  Reft  amotion 
Injuring  sign  posts,  etc.,  indicating  springs,  etc.,  on  arid  lands.  Act 
1915,  c.  147,  I  5,  ante,  f  4<-'.s4c. 
Chapter  10F— Protection  of  Timber  and  Depredation* 

Citizens  of  certain  states  and  territories  cutting  timber  for  other  t! 

ified  purposes,  Act  June  3,  1878,  c.  150,  g  3,  ante,  |  4991. 
Inclosing   public    lands   or   obstructing   settlement   of   or   transit    ov 
Act  Feb.  25,  18S5,  c.  149,  g  4,  aa  amended,  Act  March  10,  1908,  c 
16000. 


,   1890,  c.  182,  g  2 


Chapter  10K— Public  Land*  in  Alatka 

Collecting   toll,  without   authority,   upon   wagon   t 
May  14,  ltsUS,  c.  299,  g  6,  ante,  f  6087. 
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title  xxxii  a— the  national  forests 

Violations   of   provisions  or  regulations   as  to  occupancy  and   use  of  forests. 

Act  June  4,  1897,  c.  2,  ft  1,  ante,  ft  6126. 
Hunting,  trapping,  etc.,  game  animals  or  birds  in  Wichita  Forest,  Act  Jan. 

24,  1905.  c  137,  t  2,  sote,  f  0157. 
Hunting,  trapping,  etc.,  game  animals  In  Grand  Canyon  Forest,  Act  Jon.  29, 

1946,  e.  351)3,  |  2,  ante,  |  5160. 
Taking  game  or  fish  in  national  forests,  Act  Aug.  11,  1916,  a  313,  ante,  ft 

5187b. 

TITLE  XXXII  B— THE  NATIONAL  PARKS,  RESERVATIONS,  AND 

MONUMENTS 
Bunting,  etc.,  or  fishing  in  Yellowstone  Park,  or  other  violations  of  act  or  of 

regulations  to  protect  the  birds  and  animals  therein.  Act  May  7,  1894,  c.  72,  f 

4,  as  amended.  Act  June  28.  1916,  C.  179,  ante,  j  5193. 
Receiving  for  transportation  game  unlawfully  killed  in  Yellowstone  Park,  Act 

May  7,  1894,  c.  72,  ft  4,  as  amended,  Act  June  28,  1916,  c.  179.  ante,  |  S193. 
Violations  of  rules  snd  regulations  relating  to  Mount  Rainier  National  Park, 

Act  June  30,  1916,  c.  197,  ft  4,  ante,  ft  6227d. 
Hunting  and  fishing  in  Mount  Rainier  National  Park,  Act  June  30,  1916,  C. 

197,  |  4,  ante,  |  5227d. 
Settlement  or  residence  In  Crater  Lake  Park  or  other  violation  of  act  creating 

the  park  or  rules  established  thereunder,  Act  May  22,  1902,  c  820,  |  3,  ante, 

15230. 
Hunting,  etc.,  in  Crater  Lake  National  Park,  Act  Aug.  21,  1916,  c.  308,  |  3, 

ante,  ft  6230c. 
Intrusion  on  Wind  Cave  Park,  or  unauthorized  injury  to  property  therein,  or 

violation  of  regulations,  Act  Jan.  9,  1903,  c.  63,  |  6,  ante,  |  5236. 
Removal,  disturbance,  or  destruction  of  ruins,   etc.,  in   Mesa  Verde  National 

Park,  Act  June  29,  1906,  c.  3607.  }  4,  ante,  ft  5241. 
Trespassing  upon  or  injuring  buildings  or  springs  in   Piatt  Park,   Act  April 

21,  1904,  c.  1402,  |  IS,  ante,  |  5214. 
Hunting  in  Glacier  National  Park,  Act  Aug.  22,   1014,  c,  264,  ft  4,  ante,  | 

5248d. 
Injuring  property  within  Hot  Springs  Reservation,  Act  April  20,  1904,  c.  1400, 

1  3.  ante,  ft  5263. 
Taking  or  use  of  or  bathing  in  water  of  springs  In  Hot  Springs  Reservation 

in  violation  o(  rules,  Act  April  20,  1904,  c.  1400,  f  4,  ante,  ft  5264. 
Filse  oath  as  to  financial  condition  to  obtain  use  of  free  bath  house  at  Hot 

Springs  Reservation,  Act  March  2,  1911,  c.  200,  ante,  ft  5260. 
Offenses   within   Hot   Springs  Reservation   under   ordinances   of  city   of   Hot 

Springs  or  laws  of  State  of  Arkansas,  Act  April  20,  1904,  c.  1400,  |  5,  ante. 


TITLE  XXXII C— THE  NATIONAL  MILITARY  PARKS 
Destruction,  mutilation,  or   removal  of   monuments,   trees,   shrubs,   or  plants 

within  military  parks,  Act  March  3,  1897,  c.  372,  f  1,  ante,  ft  5284. 
Trespassing   for  bunting  in   military   parks,   bunting,   etc.,   setting   trap,   etc, 

therein,  Act  March  3,  1897,  c.  372,  ft  2,  ante,  ft  6285. 

TITLE  XXXIII— DUTIES  UPON  IMPORTS 

apier  A— Tariff  Schedule* 
Falsely  marking  or  removing  or  altering  marks  or  brands  on  imported  articles. 

Act  Oct.  3,  1913,  c.  16,  ft  IV,  F,  sulisec.  2,  ante,  ft  529S. 
Importing  neat  cattle  or  hides,  etc..  Act  Oct,  3,  1913,  c.  18,  I  IV,  H,  anbaec  2, 

ante,  |  6303. 

TITLE   XXXIV— COLLECTION   OF  DUTIES  UPON   IMPORTS 

■pier  2— Qua li/ica lions,  Pay,  and  Duties  of  Officer! 
Inspector,   gauger,   weigher,  or   measurer,   receiving   gratuity,    fee,   etc,   other 

than  allowed  by  law,  or  gauging,  Weighing,  etc.,  otherwise  than  as  directed, 

etc.,  R.  S.  ft  2637,  ante,  |  5378. 
Inspector  or  other  customs  officer  falsely  certifying   shipment  for  drawback, 

R.  S.  ft  2637,  ante,  f  5378. 
Customs  officers  owning  vessels  or  engaging  in  Importation,  R.  S.  ft  263S,  ante, 

15379. 
Collector,  naval  officer,  or  surveyor  failing  to  keep  and  render  accounts  of  ex- 
penditures, R.  S.  ft  2639,  as  amended,  Act  July  31,  1894,  c.  174,  ft  19,  ante, 

15380. 
Collector,  naval  officer,  or  surveyor  failing  to  keep  and  submit  accounts  and 

records  of  transactions,  R.  8.  ft  2640,  ante,  1  6081. 
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tThapter  \ — Entry  of  Merchandise 

Blaster  of  vessel  proceeding  to  port  of  delivery  without  making  repoi 

etc.,  B.  8.  |  2772,  ante,  1  5468. 
Master  of  vessel  departing  from  port  of  arrival  before  making  report 

R.  8.  i  2773,  ante,  {  6468. 
Master  of  vessel  falling  to  make  report  of  arrival  at  port,  B.  S.  J  277- 

6470. 
Master  of  vessel  falling  to  make  special  report  of  spirits  and  wines  < 

B.  8.  |  2775,  ante,  J  6471. 
Heater  of  vessel  proceeding  to  another  district  failing  to  obtain  from 

cop;  of  bja  report  or  of  certificate,  etc.,  R.  S.  I  2784,  ante,  9  54* 
Master  of  vessel  having  on  hoard  or  landing  articles  of  sea-stores  not 

in  entry,  R.  S.  1  2797,  as  amended,  Act  March  S,  1897,  c  389,  | 

|5494. 
Concealing  dutiable  articles  In  baggage,  R.  8.  |  2802,  ante,  |  5499. 
Master  of  vessel  bringing  In  merchandise  not  Included  in  manifest 

2809,  as  amended,  Act  Feb.  27,  1877,  c.  69,  5  1,  ante,  |  5506. 
Master  of  vessel  failing  to  produce  manifest,  etc,  on  demand  by  officei 

2814,  ante,  {  5511. 
Customs  officer  failing  to  certify  production  of  manifest  on  back  there 

i  2814,  ante,  |  5511. 
Master  of  vessel  falling  to  mail  copy  of  manifest  to  Auditor  for  Trea 

partment,  Act  March  2,  1805,  c.  177,  J  9,  ante,  1  5513. 
Master  of  vessel  proceeding  to  other  district  refusing  to  deposit  ms 

receive  inspector  on  board,  R.  S.  9  2634,  as  amended,  Act  Marsh  3 

389,  |  15,  ante,  %  5516. 
Entry  of  goods  by  false  invoice,  declaration,  or  statement,  etc.,  Act  Oct 

c  16,  |  III,  G,  ante,  I  5524. 
Bribery  of  customs  offlpers  or  employes,  Act  Oct  8,  1918,  c.  16,  I 

ante,  {  5531. 
Officer   or   employe  soliciting  or  receiving  bribe,   Act  Oct  8,  1913. 

Ill,  BB,  ante,  |  5532. 
Smuggling  merchandise,  R.  S.  |  2865,  at  amended,  Act  Feb.  27,  1677 

1,  ante,  I  5548. 
Making  or  passing  false  or  forged  Invoice,  R.  S.  I  2865,  as  amended, 

27,  1877,  c.  69,  f  j,  ante,  I  5548. 
Vhapter  5—  Unlading 

Unlading  merchandise  without  permit  B.  8.  }  2867,  ante,  f  5659. 
Transfer  of  merchandise  unladen  to  other  vessel,  B.  S.  |  2868,  ante,  f 
Unlading  merchandise  at  unlawful  hours,  B.  S.  |  2873,  ante,  f  5564. 
Unlading  spirits  or  wines  without  indorsement   required  on  permit 

2883,  ante,  9  657S. 
Obliteration  of  inspection  marks  from  cask,  etc.,   used  to  contain  I 

wines,  or  certificate  thereof,  etc,  R.  S.  f  2886,  ante,  f  567a 
Merchandise  reported  not  found  on  vessel,  or  otherwise  not  agreeing 

port  or  manifest,  R.  S.  I  2887,  ante,  f  5579. 
Chapter  6—Appraital 

Violations  of  provisions  prohibiting  contingent  fees  in  respect  of  recov< 

fund  of  duties  under  protest,  Act  Oct.  3,  1813,  c.  16,  |  III,  N,  ante,  | 
Owner,  importer,  etc.,  cited,  refusing  to  appear  or  testify,  or  swearii 

before  general  appraiser,  or  board  of  appraisers,  or  local  appraise! 

lector,  Act  Oct.  3,  1913,  c.  16,  f  III,  P,   ante,  |  55B7. 
Chapter  7— The  Bond  and  Warehouse  System 

Failing  to  remove  or  destroy,  etc.,  stamps,  marks,  eta,  on  cask  or  othei 

used  to  contain  imported  liquors,  Act  March  1,  1879,  c.  125,  9  12,  I 

ed,  May  28,  1880.  c.  108,  i  12,  ante,  9  6651. 
Purchasing  or  selling,  or  using,  etc.,  cask  or  other  package  used  to  co 

ported  liquors,  with  imported-) iquor  stamp,  marks,  etc.,  remaining 

Act  March  1,  1879,  c  125,  |  13,  as  amended,  May  28,  1880,  c  1 

ante,  9  6652. 
Altering,  defacing,  or  obliterating  mark  of  revenue  officer  on  package 

housed  merchandise,  B.  8.  )  2985,  ante,  i  5678. 
Fraudulently  opening  warehouse  without  presence  of  customs  officer 

2986,  ante,  f  5679. 
Fraudulently  removing  or  concealing  warehoused  merchandise,   B.  S 

ante,  I  5680. 
Cftapfer  7A— Immediate  Trantporlation  in  Bond  to  Inland  Porte 

Opening,   breaking,  etc.,  of  car,  vessel,  etc.,  containing  merchandise 

for  transportation,  R.  8.  |  2998,  ante,  |  5701. 
Receiving  merchandise  unlawfully  removed  from  car,  vessel,  etc,  deli 

transportation,  B.  8.  I  2998,  ante,  |  5701. 
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Chapter  9— Drawback 

Belauding  goods  entered  for  drawback,  B,  8.  I  3049,  ante,  |  6752. 
False  entry  (or  benefit  of  drawback,  B.  S.  |  8060,  ante,  S  5753. 
Tnapter  10— Enforcement   of  Duty—Laics   and  Punishment  for   Violation* 

Person  In  chart*  of  beast  or  vehicle  refuting  to  allow  search,  R.  8.  j  3062,  ante, 

J  6764. 
Master  of  Teasel  obstructing,  etc.,  officer  In  going  on  board,  R.  8.  I  3068,  ante, 

I  67TL 
Master  of  vessel  on  which  packages  separate  from  rest  of  cargo  are  missing  or 

have  seals  broken,  B,   8.  |  8089,  ante,  i  5772. 
Master  of  Teasel  on  which  inspector's  locks  or  fastenings  are  broken,  R.  8.  |  . 

3070,  ante,  5  5773. 
Refusal  to  assist  officer  In  making  search  in  enforcement  of  customs  laws,  R.  8. 

|  3071,  ante,  f  5774. 
Importing,  etc,  merchandise  contrary  to  law,  R.  3.  {  3082,  ante,  j  5785. 
Receiving,  concealing,  buying,  or  selling  goods  imported  contrary  to  law,  R.  8. 

t  3082,  ante,  |  57S5. 
Officer  receiving  part  of  informer's  fee,  except  in  smuggling  cases.  Act  June  22, 

1874,  c  301,  i  7,  ante,  1  5801. 
Officer  offering  to  compromise  claim  for  fine,  Act  June  22,  1874,  c  391,  t  19, 

ante,  J  6804. 
Vhapter  11 — Provision!   Applying  to  Commerce    Kith    Contiguous   Countries 

Master  of   vessel,  etc.,  failing  to  deliver  manifest  of  merchandise   from   con- 
tiguous country,  R.  8.  I  S099,  ante,  f  6811. 
Owner  or  master  of  vessel,  etc.,  failing  to  proceed  to  port  of  destination  named 

in  manifest,  R.  8.  |  3104,  ante,  |  6816. 
Unauthorised  breaking,  etc.,  or  opening,  etc.,  of  seal,  lock,   etc.,  attached   to 

vessel,  etc.,  or  package,  etc.,  under  the  law,  R.  S.  I  3106,  as  amended,  Act 

Feb.  27,  1877,  c.  69,  |  1,  ante,  |  5817. 
Receiving  or  depositing  unlawfully  imported  merchandise  in  building  on  bound- 
ary line,  R.  8.  f  3108,  ante,  I  5820. 
Master  of  vessel  shipping  sea-stores  in  excess   of  amount  necessary,  R.   8.   | 

3112,  ante,  |  5824. 
Purchaser  of  saloon  stores  on  vessel  failing  to  make  report  thereof,  etc, .R.  8. 

t  3113,  ante,  i  5825. 
Owner  of  vessel  unlading  at  unlawful  hours  merchandise  taken  from  one  port 

to  another,  R.  S.  f  3120,  as  amended,  Act  Feb.  27,  1877,  c.  69,  |  1,  ante,  1 

5832.  * 

Masters  of  registered  vessels  touching  at  foreign  ports  failing  to  conform  to 

laws  concerning  manifests,  report,  and  entry,  R.  S.  |  3126,  ante,  I  5838. 
Master  of  ressel  laden  with  products  of  Canada,  etc,  failing  to  comply  with 

regulations,  R.  S.  f  3129,  ante,  f  5841. 

TITLE  XXXV— INTERNAL  REVENUE 
Okspter  1 — Officers  of  Internal  Revenue 

Officer  making  false  statement  or  failing  to  render  statement  of  fees,  B>  8.  1 

3158,  as  amended,  Act  Feb.  18.  1876,  c.  SO,  |  1,  ante,  I  5879. 
Officer  disclosing  operations  of  manufacturer,  amount  or  source  of  income,  or 

income  return,  etc,  R.  S.  f  3167,  as  amended,  Act  Aug.  27,  1894,  c.  349,  f  34, 

Act  Oct  3,  1913,  &  16,  |  II,  I,  and  Act  Sept.  8,  1916,  c  463,  »  16.  ante,  I 

5887. 
Officer  or  agent  becoming  interested  in  manufacture,  etc.,  of  tobacco,  etc,  or 

production,  etc,  of  distilled  spirits  or  of  fermented  liquors,  R.  8.  |  3168,  as 

amended.  Act  Feb.  27,  1877,  c.  69,  f  1,  ante,  g  5888. 
Extortion,  etc.,  demanding  or  receiving  excessive  fee,  etc.,  neglecting  to  perform 

duties  enjoined,  and  other  unlawful  acts  or  omissions  by  officers,  R,   8.   | 

3169,  ante,  f  5S89. 
Collector  Issuing  stamps  before  collection  of  tax,  Act  March  1,  1879,  c  125,  5 

1,  ante,  3  5891. 
District  attorney  or  marshal  accepting  or  demanding  anything  for  compromise 

of  violations  of  internal  revenue  laws.  It.  8.  t  3170,  ante,  j  5893. 
Chapter  2 — Of  Assessments    and   Collection) 

Owner  of  premises  refusing  to  admit,  etc.,  revenue  officers,  R.  8.  I  3177,  ante, 

Making  false  return  to  collector,  R.  8.  f  3179,  ante,  J  5901. 

Obstructing   collector,   deputy   collector,   or   inspector   in   eiecution   of  power 

conferred,  or  rescue  property,  etc.,  seized,  R.  8.  I  3177,  ante,  §  6900. 
Chapter  3— Special  Taxes 

Person  in  business  liable  to  special  tax  failing  to  display  Bpecial-tax  stamps, 

R.  8.  |  3239,  as  amended,  Act  Feb.  27,  1877,  c  69,  f  1,  ante,  *  59G2. 
Carrying  on  business  of  rectifier,  liquor  dealer,  etc,  without  payment  of  special 

tax,  R.  8.  I  3242,  ante,  |  5965,  and  Act  Feb.  8,  1875,  c.  36,  I  16,  ante,  f 

6966. 
Carrying  on  business  of  manufacturer  of  or  dealer  in  oleomargarine  without 

payment  of  special  tax,  Act  Aug.  2, 1886,  c  840,  f  4,  ante,  |  5967. 
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Chapter  S— Special  Taxes   €on tinned 

Carrying  on  busiuesn  of  manufacturer  of  or  dealer  In  adulterated  butter 

out  payment  of  special  tax,  Act  May  9,  1902,  c.  784,  |  4,  ante,  ft  5908. 
Carrying  on  buiineaa  of  manufacturer  of  or  dealer  In  filled  cheese  wi 

payment  of  special  tax,  Act  June  8,  1896,  c.  337,  !  4,  ante,  J  6969. 
Carrying  on  business  of   making,  packing,  or  repacking   mixed   flour  wi 

payment  of  special  tax.  Act  June  13,  1898,  c.  448,  I  36,  ante,  S  5980. 
Officer  collecting  special  tax  for,   rectifying,  etc.,  on   premises  lesa  thai 

feet  from  distillery,  B.  8.  f  3244,  as  amended,  Act  Feb.  18,  1875,  c  8C 

and  Act  March  1,  1879,  c.  125,  jf  4,  10,  ante,  1  5971. 
•  Chapter  4—QUtilled  Spirit*  and  Wines 

Adding  an  balance  to  distilled  spirits  to  create  fictitious  proof,  K.  8.  | 

ante,  |  5987. 
Evading  tax  on  distilled  spirits,  R.  S.  i  3256,  ante,  |  5992. 
Distiller  defrauding  or  attempting  to  defraud  United  State*  of  tax  on  sj 

R.  8.  S  3257,  ante,  g  5993. 
Failing  to  register  still,  It.  S.  J  3258,  ante,  I  5994. 
Failing  to  give  notice,  or  giving   false,  etc,  notice,  of  Intention  to  can 

business  of  distiller  or  rectifier,  It.  8.  I  8259,  ante,  f  5995. 
Distiller  falling  to  give  bond  or  giving  forged  or  fraudulent  bond,  R.  S.  | 

as  amended.  Act  May  28,  1SR0,  c.  108.  I  1,  ante,  |  6897. 
Collector  approving  bond  of  distiller  before  compliance  with  regulations, 

|  3261,  ante,  f  5998. 
Setting  up  still,  etc.,  without  permit,  R.  8.  f  3265,  ante,  5  6003. 
Distilling  on  prohibited  premises,  R.  B.  J  3266,  ante,  5  6004. 
Destroying,  etc.,  or  tampering  with  lock  or  seal  on  distillery  cistern  root 

building.  R.  S.  »  3268,  ante,  {  6006. 
Distiller  failing  to  paint  pipes  an  directed,  R.  S.  f  3269,  ante,  |  6007. 
Distillery  failing  to  keep  distillery  accessible   to  officers,  etc..   It.   S.  | 

ante,  f  0015. 
Distiller  obstructing  officer's  entrance  into  distillery,  R.  S.  |  3276,  as  ame 

Act  March  1.  1879,  c.  125,  {  5,  ante,  jf  6016. 
Distiller  or  rectifier  failing  to  furnish  facilities  fur  examination  of  premise 

S.  |  3277,  ante,  f  6017. 
Distiller  or  rectifier  failing  to  put  ap  required  sign  or  using  false  sign,  : 

(3279,  ante,  16019. 
Conveying  spirits  to  or  from  distillery  or   rectifying   establishment  or  • 

house  on  which  no  sign  is  put  up,  R.  S.  i  3279,  ante,  |  6019. 
Carrying  grain,  etc.,  to  distillery  or  rectifying  establishment  on  which  no 

is  put  up,  R.  8.  1  3279,  ante,  !  6019. 
Carrying  on  business  of  distiller  without  giving  bond  or  with  Intent  to  del 

the  United  States,  R.  8.  }  32S1,  ante,  |  6021. 
Making  or  selling  mash,  etc.,  at  unauthorised  distillery,  R.  8.  |  3282,  as  ai 

ed.  Act  March  1,  1879.  c.  125,  |  5,  ante,  t  6022. 
Removing  from  vinegar  factory  vinegar,  etc,  containing  more  than  2  per 

of  proof  Rpirits,  H.  8.  5  3282,  as  amended,  Act  March  1,  18T9,  c  125, 

ante,  J  6022. 
Carrying  on  process  for  distilling  during  prohibited  hours,  R.  8.  f  3283, 

I  6024. 
Distiller,  etc.,  using  material  for  production  of  spirits  or  removing  spiri 

absence  of  storekeeper.  R.  8.  I  3284,  ante,  |  6025. 
Distiller  refusing  to  comply  with  requirement  of  officer  to  draw  off  watei 

cleanse  worm-tub,  etc.,  R.  S.  f  32SU,  us  amended,  Act  March  1,  1879,  c. 

|  5,  ante,  5  6027. 
Ganger  employ inir-  distiller,  etc.,  to  use  brands  or  perform  his  duties,  R. 

82U0,  ante.  1  6031. 
Gauger  making  false  inspection,  R.  8.  I  3292,  ante,  |  6033. 
Removing  or  concealing  spirits  contrary  to  law,  R.  S.  |  3296,  ante,  I  60 
Violation  of  provisions  of  act  or  of  regulations  relating  to  production  of  J 

brandy,  or  of  terms  of  bond  for  removal  from  distillery,  Act  March  3, 

c  114,  f  11,  ante,  f  6049. 
Removing  distilled  spirits  from  distillery  warehouse  to  general  bonded  ■ 

house  without  complying  with  requirements  therefor,  Act  Aug.  27,  IS 

349,  i  59,  ante,  i  60o5. 
Withdrawing  spirits  from  distillery   warehouse  for  making  sorghum  sugi 

violation  of  provisions  therefor.  Act  March  3,  1691,  c  544,  I  1,  ante.  I  ■ 
Re-using  stamp  or  bottle  for  distilled  spirits  and  otber  violations  of  act  a 

ing   bottling  of  spirits  in  bond,  Act   March  3,   1897,  c.   379,   |  6,  an 

6075. 
Forging  or  counterfeiting  stamp  for  distilled  spirits,  Act  March  3,  1897,  c, 

S  7,  ante,  |  6076. 
Storekeeper,  etc.,  removing  cask  or  package,  or  contents  thereof,  from  In 

warehouse  without  order,  or  before  being  marked,  etc,  R.  B.  J  3300,  ai 

6080. 
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Making  false  entries  In  books  of  storekeeper  or  distiller,  or  omitting  to  keep  or 
produce  books,  R.  S.  |  3306,  ante,  f  6085. 

Using  false  weights  or  measure*  of  materials  for  distillation,  R.  9.  }  3306,  ante, 
I  6080. 

Using  false  weights  or  measures  in  ascertaining  materials,  or  using  unregis- 
tered materials,  R.   3.  S  3306,  ante,  S  6086. 

Carrying  on  distiller;  after  notice  of  declaration  of  intention  to  suspend  work, 
R.  S.  |  3310,  as  amended,  Act  Feb.  27,  1877,  c  69.  J  1,  ante,  |  6032. 

Breaking,  etc.,  or  tampering  with  lock,  seal,  etc.,  to  any  furnace,  still,  or  fer- 
menting tub,  etc.,  or  using  same  while  cocked  or  sealed,  R.  8.  1  3311,  ante,  | 
6003. 

Officer  using  or  issuing  stamps  for  distilled  spirits  in  violation  of  law,  R.  S.  f 
3316,  ante,  |  6098. 

Carrying  on  business  of  rectifier  with  intent  to  defraud  the  United  States,  R.  S. 
I  3317,  as  amended.  Act  March  1,  1879,  c.  125,  f  S,  ante,  |  6099. 

Purchasing,  receiving,  or  rectifying  distilled  spirits  removed  from  distillery  to 
place  other  than  distillery  warehouse  with  knowledge  that  the  tax  ou  the 
spirits  has  not  been  paid,  R.  S.  |  3317,  as  amended,  Act  March  1,  1879,  c. 
125,  I  6,  ante,  |  6099. 

Rectifier  or  wholesale  liquor  dealer  failing  to  keep  books  required,  and  present 
transcripts  thereof,  etc.,  R.  S.  f  3318,  as  amended,  Act  Feb.  27,  1877,  c.  69, 
t  1,  and  Act  March  1,  1879,  e.  125,  f  5,  ante,  |  6100. 

Rectifier  or  dealer  purchasing,  etc.,  more  than  twenty  gallons  of  distilled  spirits 
from  person  other  than  authorized  rectifier,  distiller,  or  dealer,  R.  8.  1  3319,  . 
ante,  |  6101. 

Rectifier  or  dealer  refusing,  etc,  to  make  return  of  distilled  spirits  received  and  ■ 
sent  out,  R.  S.  |  3323,  as  amended.  Act  July  16,  18S2,  c.  196,  9  1,  ante,  I 
6104. 

Failing  to  efface,  etc.,  marks,  stamps,  etc.,  on  emptying  casks,  etc.,  containing 
distilled  spirits,  R.  8.  f  3324,  ante,  |  6105. 

Receiving  or  transporting  empty  distilled  spirits  cask  or  package  having  un- 
canceled stamps,  R.  S.  (■  3324,  ante,  |  6105. 

Baying  or  selling  empty  casks  having  inspection  marks,  R.  8.  I  3325,  ante,  f 
6106. 

Changing  stamps  on  packages  containing  distilled  spirits  or  shifting  spirits,  R. 

5.  |  3326,  ante,  |  6107. 

Affixing  imitation  stamps  on  packages  of  distilled  spirits,  Act  Feb.  8,  1875,  c. 
36,  |  17,  ante,  f  6108. 

Removing  distilled  spirits  from  distillery  or  rectifier's  premises  during  pro- 
hibited hours,  R.   S.  |  3327,  ante,  f  6109. 

Using  wine  spirits  or  other  spirits  not  tax-paid,  otherwise  than  as  provided, 
Act  Oct.  1,  1890,  c.  1244,  |  48.  ante,  f  6117,  and  Act  Sept.  S,  1016,  c.  463, 
I  402  (f),  ante,  £  6114c. 

Unlawful  recovery  of  spirits  from  fortified  wines,  Act  June  7,  1906,  c.  3046,  | 

6,  as  amended,  Act  Oct.  22,  1914.  c.  331,  {  2.  ante,  %  6122. 
Fraudulently  claiming  drawback  on  distilled  spirits,  R.  S.  |  3336,  as  amended, 

Act  May  28,  1880,  c.  108,  |  11,  ante,  3  6125. 
Re-landing,   etc.,   distilled   spirits   shipped   for   exportation,  R.   8.   |  3330,   as 

amended,  Act  May  28,  1880,  c.  108,  g  11,  ante,  g  6125. 
Removing,  using,  etc.,  alcohol  withdrawn  for  denaturing,  in  violation  of  pro* 

visions  relating  thereto,  Act  June  7,  1906,  c.  3047,  |  2,  ante,  f  6136. 
Violations  of  requirements  for  producing  denatured  alcohol  free  of   tax.  Act 

Oct.  3,  1913,  c.  16,  |  IV,  N,  eubsec.  2,  ante,  1  6137. 
Chapter  5— Fermented  Liquor* 

Owner,  agent,  etc.,  of  brewery,  etc.,  evading  tax  or  making  or  procuring  false 

entries,  R.  S.  S  3340,  as  amended.  Act  March  1,  1879,  c.  125,  )  10,  ante,  5 

6146. 
Brewer  failing  to  affix  and  cancel  stamps  required,  R.  8.  I  3342,  as  amended, 

Act  March  3,  1875,  e.  154,  ante,  jj  6148. 
Brewer  affixing  false,  etc.,  stamp,  R.  8.  I  3342,  as  amended,  Act  March  3, 

1875,  c.  154,  ante,  I  6148. 
Setting,  removing,  or  buying  fermented  liquors  in  package  without  stamp,  or 

false  stamp,  or  with  twice-used  stamp,  It.  S.  U  3343,  3345,  ante,  It  8149, 

6151. 
Withdrawing  fermented  liquor  from  package  without  proper  stamp  or  without 

destroying  or  defacing  stamp  affixed,  R.  S.  |  3344,  ante,  f  6160. 
Making,  selling,  or  using  false  stamp,  etc.,  or  die  for  casks  of  fermented  liq- 
uors, R.  S.  |  3346,  as  amended,  Act  March  1,  1879,  c.  125,  S  5,  ante,  |  6153. 
Using  fraudulently  stamp  for  fermented  liquor,  R.  S.  I  3346,  as  amended.  Act 

March  1,  1879,  c.  125,  f  5,  ante,  f  6153. 
Removing,  etc.,  mark  of  name  of  manufacturer  on  package  of  fermented  liq- 
uor, R.  S.  |  3349,  ante,  |  6156. 
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Chapter  5— Fermented  IAguort— Continued 

Person  other  than  owner  removing,  etc.,  stamp,  etc.,  on  package  of  fern 

liquor,  B.  S.  |  3353,  ante,  f  8160. 
Withdrawing  fermented  liquor  from   unstamped   package  for  bottling,    c 
lawful  bottling  on  brewery  premises,  EL  S.  £  3354,  aa  amended,  Act  Jm 
1800,  c.  431,  and  Act  Sept.  8,  1916,  c  463,  £  40tS,  ante,  f  6161. 
Chapter  0— Tobacco  and  Snuff 

Manufacturer  of  tobacco,  etc.,  failing  to  procure  or  poet  certificate,  R 
3355,  as  amended.  Act  Feb.  27,  1877,  c.  69,  £  1,  and  Act  March  1,  If 
125,  £  14,  ante,  f  6163. 
Manufacturer  of  tobacco,  etc.,  failing  to  give  bond,  R.  S.  J  3355,  as  am. 
Act  Feb.  27,  1877.  c.  69,  |  1,  and  Act  March  1,  1879,  c  125,  |  14.  a 
6163. 
Manufacturer  of  tobacco,  etc.,  failing  to  put  up  sign,   R.  S.   |  3356,   a 

6164. 
Manufacturer  of  tobacco,  etc.,  failing  to  make  and  deliver  inventory,  or  t 

accounts  and  deliver  abstracts  thereof,  ii.  S.  |  3358,  ante,  f  6166. 
Leaf  tobacco  dealer  failing  to  keep  boobs  required  or  deliver  duplicate  eo 

S.  £  3360,  as  amended.  Act  March  1,  1870,  c.  125,  £  14,  ante,  I  6168. 
Selling  or  offering  for  sale  tobacco  and  snuff  not  put  up  in  prescribed 
ages  and  stamped,  R.  S.  t  3363,  as  amended,  Act  Oct  1,  1890.  c  1244, 
ante,  |  6170. 
Manufacturer  of  tobacco,  etc.,  failing  to  affix  label  to  package  contain! 

bacco  made  by  or  for  him,  R.  S.  6  3364,  ante,  |  6171. 
Removing  label  affiled  to  package  of  tobacco,  R.  S.  £  3364,  ante,  I  6171. 
Purchasing  tobacco  or  snuff  not  branded  or  stamped  according  to  law, 

|  3366,  ante,  |  6173. 
Retail  dealer  in  leaf  tobacco  refusing  to  keep  books  or  to  furnish  inforn 

Act  Aug.  5,  1908,  c  6,  £  35,  ante,  §  6175. 
Retail  dealer  in  leaf  tobacco  making  false  entry  or  false  statement,  Ac 

5,  1909,  c.  6,  |  35,  ante,  g  6175. 
Fraud  on  revenue  in  manufacture  of  tobacco  or  snuff  on  shares,  or  by  one 

for  another,  R,  S.  f  3370,  ante,  £  6179. 
Removing  tobacco  from  factory,  except  in  proper  packages  properly  stamj 

8.  £  3374,  ante,  9  6183. 
Using,  selling,  etc.,  from  manufactory  to  vessel  for  exportation,  manufa 
tobacco  or  snuff,  without  proper  stamps  affixed  and  canceled,  R.  3.  1 
ante.  5  6183. 
Affixing  false  stamp  to  tobacco  and  snuff,  or  re-using  stamp.  R.  8.  | 

ante,  f  6184. 
Failing  to  destroy  stamps  on  emptied  packages  of  tobacco  or  snuff,  R.  S.  j 

ante,  £  6185. 
Selling  or  buying  empty  stamped   tobacco  or  snuff  box,  etc.,  on  which 

has  not  been  destroyed,  R.  S.  £  3376,  ante,  £  6185. 
Importers  of  cigars  and  tobacco  failing  to  pnv  tax,  R.  S.  £  3377,  as  am 

Act  March  1,  1876,  c.  125,  £  14,  ante,  £  6186. 

Officer  of  customs  permitting  imported   packages  of  tohacco  or  snuff  t 

from  his  hands  before  compliance  with  the  law,  R.  S.  £  3377,  as  am 

Act  March  1.  1879,  c.  125,  £  14.  ante,  f  6186. 

Peddler  of  tobacco  failiug  to  exhihit  certificate,  R.  S.  £  33S3.  as  amende 

March  1,  1870,  c.  125,  £  15,  and  Act  Oct.  1,  1800,  c.  1244.  5  29,  ante,  j 

Peddling  tohacco  unlawfully,  R.  S.  £  3384,  aa  amended,  Act  March  1,  1 

125,  1  15,  ante,  i  6191. 
Relanding  tobacco,  snuff,  or  cigars,  shipped  for  exportation,  R.  S.  |  K 
amended.  Act  June  9,  18S0,  e.  161,  £  1.  Act  Aug.  8,  1882,  c.  468,  ai 
Jan.  13,  1883,  c.  24.  ante,  £  6102. 
Fraudulently  claiming  drawback  on  manufactured  tobacco,  Act  Feb.  8,  1 
36,  £  25,  ante,  I  6106. 
Chapter  7— Cigar* 

Manufacturer  of  cigars  failing  to  give  bond,  R.  S.  |  3387,  as  amende 

March  1,  1879,  c.  125,  £  16,  and  Act  Oct.  1,  1800,  a  1244,  £  35,  ante.  ] 

Manufacturer  of  cigars  failing  to  put  up  sign,  R.  S.  £  3388,  ante,  {  010* 

Cigar  manufacturer   failing  to  deliver  inventory  or  keep  accounts   or  i 

abstract  thereof,  R.  S.  £  3300,  ante,  f  6200. 
Selling,   or  offering   for  sale,  or  delivering,  or  offering  to  deliver,  cigi 
packed  as  prescribed,  R.  S.  £  3302,  as  amended.  Act  March  1,  1879.  a 
16,  Act  Oct.  1.  1890,  c.  1244,  £  32,  Act  Aug.  5,  1909,  c  6,  £  32,  and  A. 
10,  1913,  c,  34,  ante,  £  6202. 
Manufacturer  of  cigars  failing  to  affix  label  to  cigar  box,  R.  S.  |  K 

amended,  Act  March  1,  1879,  c.  125,  £  18,  ante,  £  6203. 
Removing  label  affixed  to  cigar  box,  E.  S.  £  3303,  aa  amended.  Act  Mi 
1870,  c.  125,  I  16,  ante,  |  6203. 
(12976) 


i  69a)  the  criminal  cods 

ipter  7 — Cigar* — Continued 

Inclosing  lottery  tickets,  etc..  In  packages  of  manufactured  tobacco,  snuff,  ci- 
gars, etc.,  R.  S.  I  3304.  as  amended,  Act  March  3,  1875,  c.  127,  |  2.  Act  July 
24, 1897,  c.  11,  |  10,  Act  July  1,  1902,  c.  1371,  |  2,  and  Act  Aug.  5,  1900,  c. 

6,  |  33,  ante,  |  6204. 

Bemoring  cigars   from   manufactory   without   properly  boxing  and   stamping, 

R.  S.  1  3397.  ai  amended.  Act  March  1,  1879,  c.  125,  g  16,  ante,  |  6207. 
Using  counterfeit  stamps  or  making  fraudulent  use  of  stamp  on  cigars,  R.  8, 

1 3397,  as  amended,  Act  March  1,  1879.  c.  125.  |  16,  ante,  !  6207. 
Fraud  on  revenue  in  manufacture  of  cigars  on  shares,  commission  or  contract, 

R.  S.  |  3399,  ante,  |  6209. 
Officer  of  custom  permitting  imported  cigars  to  pass  out  of  his  custody  without 

compliance  with  the  law,  li.  S.  |  3402,  ante,  f  6211. 
Belling  imported  cigars  not  packed  as  required  by  law,  R.  S.  |  3403,  ante,  S 

6212. 
Purchasing  cigars  not  branded  or  stamped  according  to  law,  R.  S.  I  3404,  ante, 

16213. 
Failing  to  destroy  stamps  on  emptied  cigar  boxes,  It.  S.  |  3406.  ante,  |  6214. 
Fraudulently   giving  away  or  accepting   from  another,   or  selling,  buying,  or 

using  for  packing  cigars,  emptied  cigar  box  on  which  stamp  has  not  been  de- 
stroyed, R.  S.  |  3406,  ant*,  f  6214. 
ipter  7A— Oleomargarine,  Adulterated  Butter,  and  Process  or  Renovated  Butter 
Selling,  etc,  or  packing  oleomargarine  otherwise  than  as  prescribed,  Act  Aug. 

2, 1886,  c  840,  |  6,  ante,  |  0218. 
Falsely  branding  package  of  oleomargarine,  or  affixing  stamp  for  less  amount 

than  required,  Act  Aug.  2,  1886.  c  840,  |  6,  ante,  |  6218. 
Manufacturer  of  oleomargarine  falling  to  affix  label  on   package,  Act  Aug.  2, 

18S6.  c.  840.  |  7.  ante,  |  6219. 
Bemoring  label  affixed  to  package  of  oleomargarine,  Act  Aug.  2,  1886,  c.  840,  | 

7,  ante,  1  6219. 

Officer  of  customs  permitting  Imported  oleomargarine  to  pass  out  of  bis  custody 

without  compliance  with  law,  Act  Aug.  2,  1886.  c.  840,  |  10,  ante,  f  6222. 
Selling,  etc.,  imported  oleomargarine  not  put  up  in  packages  and  stamped  as 

required,  Act  Aug.  2,  1886,  c.  840,  |  10,  ante,  f  6222. 
Purchasing,  etc,  oleomargarine  not  branded  or  stamped  according  to  taw,  Act 

Aug.  2,  1886,  c  840,  I  11,  ante,  I  6223. 
Purchasing,   etc,   oleomargarine   from   manufacturer  not  having   pnid    special 

tsx,  Act  Aug.  2,  1886,  c.  840,  |  12,  ante,  |  8224. 
Failing  to  cancel  stamp  on  emptied  oleomargarine  package,  Act  Aug.  2,  1886, 

c.  840,  |  13,  ante,  |  6226. 
Selling  or  buying  or  using  for  packing  emptied  oleomargarine  packages  on  which 

stamps  are  not  destroyed,  Act  Aug.  2,  1880,  c.  840,  |  13,  ante,  |  6226. 
Removing  or  defacing  stamps  or  marks  or  brands  on  oleomargarine  packages, 

Act  Aug.  2.  1886,  c.  840.  |  15,  ante,  f  6227. 
Manufacturer  of  oleoma  rgsrine,  defrauding  the  United  States,  Act  Aug.  2,  1886, 

a.  840,  [  17,  ante,  j  6229. 
Selling  adulterated  butter  in  other  tban  prescribed  packages,  Act  May  9,  1902, 

a.  784,  1  4,  ante,  I  6235. 
Manufacturer  of  adulterated  butter  failing  to  affix  required  label,  Act  Ma;  9, 

1902,  .c  784,  |  4,  ante,  g  6236. 
Removing  label  affixed  to  package  of  adulterated  butter.  Act  May  9,  1902,  c. 

784,  f  4,  ante,  g  6237. 
Falsely   branding   package   of  adulterated   butter,   or   affixing  stamp   for    less 

amount  than  required,  Act  May  9,  1902,  c.  784,  f  4,  ante,  g  6235. 
Failing  to  label  process  or  renovated  butter,  Act  May  9,  1902,  c.  734,  |  6,  ante, 

16239. 
Wholesale  dealers  In  oleomargarine,  or  in  process  or  renovated  or  adulterated 

butter,  to  keep  books  and  render  returns  as  required,  Act  May  9,  1902,  c.  784, 

|  6,  ante,  f  6241. 
ipter  W— I'ilUd  Cheese 
Manufacturer  of  filled  cheese  falling  to  file  notice,  inventory,  and  bond,  or  to 

keep  books,  Act  June  6,  1890,  c.  337,  {  6,  ante,  !  6244. 
Selling,  etc,  or  packing  filled  cheese  otherwise  than  as  prescribed,   Act  June 

8,  1896,  c.  337,  g  6,  ante,  g  6245. 

Falsely  branding  package  of  filled  cheese,  or  affixing  stamp   for  less  amount 

than  required,  Act  June  6.  1SIM5.  c.  337,  f  6,  ante,  f  0245. 
Denier  in  filled  cheese  failing  to  display  sign,  Act  June  6,  1896,  c.  337,  )  7, 

ante,  |  6246. 
Manufacturer  of  filled  cbeeae  failing  to  affix   label   to  package,  Act  June  6, 

1896,  c.  337,  g  8,  ante,  g  6247. 
Removing  label  affixed  to  package  of  filled  cheese,  Act  June  6,  1898,  c.  337,  t 

8,  ante,  f  6247. 
Failing  to  destroy  stamps  on  emptied  filled  cheese  package,  Act  June  ft,  1896, 

c  337, 1 14,  ante,  g  6253. 
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Chapter  7 B— Filled  Cheese  -Continued 

Purchasing,  «tc.,  filled  cheese  not  branded  or  stamped  according  to  )t 

June  6, 1896,  c.  337,  |  1 2,  nnte,  1 6251. 
Purchasing,  etc.,  filled  cheese  from  manufacturer  not  having  paid  spec 

Act  June  6,  1896,  c.  337,  |  13,  ante,  |  6262. 
Chapter  7(7— Mixed  Flour 

Failing  to  brand,  etc.,  packages  of  mixed  floor,  Act  June  13,  1898,  c 

37.  ante,  3  6259. 
Packing  or  repacking  mixed  flour  otherwise  than  as  prescribed,   Act  J 

1898,  c.  448,  £  38,  ante,  {  6260. 
Falsely  marking  or  branding  packages  of  mixed  flour,  Act  June  13,  " 

448,  S  38,  ante,  |  6260. 
Selling  mixed  flour  in  other  than  marked  or  branded  packages,  Act  J 

1898,  c.  448,  |  38,  ante.  }  6260. 
Manufacturer  of  mixed  fiour  failing  to  affix  label,  Act  June  13,  1898, 

5  39,  ante,  |  6261. 
Removing  marks  or  brands  on   packages  of  mixed  Sour.   Act  June  V. 

c.  448,  |  39,  ante,  f  6261. 
Packing  mixed  flour  otherwise  than  in  barrels  as  prescribed,  Act  June  1 

c.  448.  1  40,  ante,  !  6262. 
Purchasing  or  receiving  for  sale  or  repacking  imported  mixed  flour  nol 

ed,  labeled,  or  stamped  as  required.  Act  June  18.  189S,  c.  448.  1  42, 

6264. 
Purchasing  or  receiving  for  sale,  or  for  repacking  and  resale,  mixed  floi 

maker,  packer,  or  importer  who  has  not  paid  tax,  Act  June  13.  1S98, 

|  43,  ante.  |  6265. 
Failiug  to  destroy   vlamp   on  emptied  package  of   mixed   flour,   Act  J 

1898,  c  446,  |  45,  nnte,  5  6267. 
Punishment  for  second  or  subsequent  violation  of  laws  concerning  mix« 

Act  June  13,  1898,  c.  44S,  {  48,  ante,  f  G270. 
Chapter  ID — White  Phosphorous  Matches 

Selling,  etc.,  unstamped  white  phosphorous  matches,  Act  April  9,  1911 

I  4,  ante,  S  6274. 
Manufacturer  of  matches  evading  tax  on  white  phosphorous  matches,  A 

9,  1912,  c.  75,  {  4,  ante,  5  6274. 
Affixing  insufficient  stamp  on  package  of  white  phosphorous  matches,  X 

9,  1912,  c.  75,  S  5,  ante,  f  6275. 
Removing,  etc.,  or  re-using  slamp  on  package  of  white  phosphorous  i 

Act  April  9,  1912,  c.  75,  f  6,  ante,  |  6276. 
Manufacturer   of   matches   defrauding  or    attempting   to   defraud   the 

States  of  tax  on  white  phosphorous  matches.  Act  April  9,  1912,  c. 

ante,  I  6277. 
Counterfeiting  stamp  for  white  phosphorous  matches.  Act  April  9,  191! 

5  8,  ante,  j  6278. 
Exportation   of  white  phosphorous  matches.   Act  April  9,  1912,  c.  7t 

ante.  |  6281. 
Manufacturer  of  matches  failing  to  mark  factory  number  on  or  to  af 

to  package  of  white  phosphorous  matches.  Act  April  9,  1912,  c  75,  j  1 

I  6282. 
Removing  label  affixed  to  original  package  of  white  phosphorous  matel 

April  9,  1912,  c.  75,  f  12,  ante,  (  62S2. 
Manufacturer  of  white  phosphorous  matches   or  importer  or  exporter 

failing  to  do  things  required  or  doing  things  forbidden,  for  which  no 

penalty  ia  prescribed,  Act  April  9,  1912,  c.  75,  |  13,  ante,  jj  6283. 
Chapter  TB— Opium,  for  Smoking 

Stamps  not  affixed  to,  Act  Jan.  17,  1914,  c.  10,  |  5,  ante,  |  6287e. 
Chapter  7F — Opium,  Coco  Leaves,  and  Compounds,  Manufacture*,  etc.,  Th 
Violations  of  act  relating  to  sale,  etc.,  of  opium,  and  coca  leaves,  Act 

1914,  c.  1,  %  9,  ante,  9  6287o. 
Chapter  8 — Banks  and  Bankers 

Banker  failing  to  make  return  and  payment  required,  R.  S.  9  3415,  ante. 
Chapter  SB—Ereise  Tan  on  Dealings  in  Cotton  Futures 

Violation  of  act  relating  to  cotton  futures,  Act  Aug.  18,  1914,  c.  25 

ante,  g  6309o,  Act  Aug.  18.  1914,  c  255,  I  16,  ante,  |  6309p. 
Failure  to  pay  tax,  etc.,  on  cotton  futures,  Act  Aug.  11,  1916,  c  313, 

6309o. 
Chapter  9—Btamp  Taxes  on  Specific  Objects 

Violations  of  provisions  relating  to  stamp  tax  on  ploying  cards,  Act  . 

1894,  c.  349,  99  39,  40,  43-46,  ante,  IS  6311,  6312,  6315-63ia 
Forging,  counterfeiting,  or  fraudulently  using  or  Belling  stamps,  dies,  o 

Act  Aug.  27,  1894,  c.  349,  fi  42,  ante,  |  6314. 
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iptrr  9 A— Income* 

False  returns  by  any  person  or  officer  of  any  corporation  t»  evade  income  tax, 

Act  Sept  8.  1916,  c.  463,  |  14,  ante,  f  6336n  [c]. 
ip(«r  11— Provition*  Common  to  Several  Object*  of  Taxation 

Fraudulently  claiming  drawback,  R.  8.  |  3443,  ante,  1  6337. 

Removing  liquors  or  wines  under  other  than  trade  names,  R.  S.  J  3449,  ante, 
16351. 

Removing  or  concealing  goods  with  intent  to  defraud  the  United  States  of 
tax,  R.  S.  |  3450,  ante,  t  6352. 

Fraudulent  execution  of  documents  required  bo  internal  revenue  laws,  R.  S. 
1  3451,  ante,  I  6353. 

Possession  of  goods,  etc.,  for  purpose  of  sale  In  fraud  'of  Internal  revenue  laws, 
etc.,  R.  B.  I  3462,  ante,  |  6354. 

Selling,  purchasing,  etc.,  empty  stamped  packages,  R.  S.  f  3455,  ante,  I  6357. 

Manufacturing  boxes,  barrels,  etc,  unlawfully  stamped  or  marked,  R.  S.  f 
3455,  ante,  f  6357. 

Distiller,  rectifier,  wholesale  liquor  dealer,  or  manufacturer  of  tobacco  or  cigars 
failing  to  do  things  required,  or  doing  things  forbidden,  for  which  no  spe- 
cific penalty  is  prescribed,  R.  S.  |  S456,  as  amended,  Act  Feb.  27,  1877,  c. 
69, 1 1,  ante,  f  6358. 

TITLE  XL-THE  PUBLIC  MONEYS 

Assistant  treasurer  accepting  commissions  or  perquisites,  R.  S.  |  3597,  ante, 
I65ST. 

Clerk  acting  as  assistant  treasurer,  subject  to  same  penalties  for  official  mis- 
conduct, R.  S.  I  8613,  ante,  |  6602. 

TITLE  XLI— APPROPRIATIONS 

Expenditures  in  excess  of  appropriations,  acceptance  of  voluntary  service,  etc, 
or  employment  of  unauthorized  personal  services,  R.  S.  {  3679.  as  amended, 
Act  March  3,  1906,  c  1484,  f  4,  and  Act  Feb.  27,  1906,  c.  510,  |  3,  ante, 

lena 

TITLE  XLII— THE  PUBLIC  DEBT 


TITLE  XLIII— PUBLIC  CONTRACTS 
Officer  making  contract  failing  to  make  return  thereof,  R.  S.  I  8746,  ante,  f 
6898. 

i,  Act 


Public  printer  colluding,  etc.,  to  defraud  the  United  States,  Act  Jan.  12,  1896, 

c.  23,  |  33,  ante,  |  6989. 
Public  printer  or  employe  having  interest  in  newspaper,  periodical,  or  contruct 

for  furnishing  paper  or  other  material  for  printing,  Act  Jan.   12,   1S95,  c. 

23,  i  34,  ante.  |  6990. 

TITLE  XLVI— THE  POSTAL  SERVICE 
ipler  1— Pott-Office*  and  Postmaeter* 
Contractor  for  postal   supplies  entering   into  combination  to  prevent   bids  or 

fix  prices  therefor,  etc.,  Act  Aug.  24,  1912.  c.  389,  £  2,  ante,  |  7206. 
later  3— Mail-Matter 
Editor  or  publisher  of  newspaper,  etc.,  failing  to  mark  as  advertisement  paid 

editorial  or  reading  matter,  Act  Aug.  24,  1912,  c.  389,  i  2,  ante,  f  7314. 
9ter  +— Pottage 
Use  on   private  letter,  etc,  of  official  indorsement  of  Census  Office   to  avoid 

payment  of  postage,  etc.,  Act  July  2,  1909,  c.  2,  5  29,  ante,  j  7376. 
ipler  8 — Contracts  for  Carrying  the  Mail* 

False  swearing  by  surety  on  bond  of  bidder  for  carrying  mail,  Act  June  8, 
1872,  c  335,  |  246,  as  amended.  Act  June  23,  1874,  c.  456,  g  12,  and  Act 
Aug.  11,  1876,  c.  260,  ante,  f  7434. 

ipier  ISA — Postal  Having*  Depositories 

Penal  provisions  made  applicable  to  postal  savings  depositories,  Act  June  25, 
1910,  c  386,  |  16,  ante,  |  7594. 
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TITLE  XLVII-FOREIGN  RELATIONS 
Violating  safe  conduct  or  passport  Issued  under  authority  of  Unite 

B.  S.  I  4062,  ante,  |  7610. 
Assaulting  public  minister,  R.  5.  |  4062,  ante,  i  7610. 
Suing  oat  or  executing  process  against  public  minister,   R.   S.  I  40 

I  7612. 
Refusing  to  appear  and  testify  under  commission  or  letters  rogatory 

eign  country,  R.  S.  f  4073,  ante,  f  7621. 
Issuing  false  passport,  R.  8.  I  4078,  as  amended.  Act  June  14,  1902 

I  3,  ante.  |  7628. 
Insurrection,  etc.,  against  certain  countries,  and  murder  therein,  R.  8 

ante,  |  7647. 
Exportation  of  war  material,  Res.  April  22,  1898,  No.  25,  as  amen 

March  14.  1912,  No.  10,  f  2,  ante,  {  7678. 
Unlawful  sate,  etc.,  of  cocaine,  etc.,  in  consular  districts  in.  China,  A 

3,  ISIS,  c.  74,  f  11,  ante,  J  76961. 
Fraudulent  representation  as  member  or  agent  of  the  American  Nati 

Cross  Society  to  solicit  or  receive  money  or  material  or  fraudulent  c 

insignia  thereof,  Act  Jan.  5,  1905,  a  23,  I  4,  as  amended.  Act  June 

c  872,  |  1,  ante,  I  7700. 

TITLE   XLVIII— REGULATION   OF   COMMERCE   AND   NAV1 

Chapter  1 — Registry  and  Recording 

Master  of  vessel  making  false  oath  to  secure  registration,  R.  S.  I  41 

|  7722. 
Master  or  owner  of  vessel  tailing  to  deliver  up  certificate  of  registry 

etc.,  of  vessel,  R.  S.  I  4146,  as  amended.  Act  Jan.  1(1,  1895,  c.  24, 

17723. 
Teasel  not  having  tonnane  number  marked  thereon.  R.  S.  I  4153,  u 

Act  Aug.  5,  1882,  a  398,  1  1,  Act  June  19,  1886,  c.  421,  |  5,  Act 

1895,  c.  173.  1  1,  and  Act  Feb.  6,  1909,  c.  82,  |{  1,  2,  ante,  i  7730. 
Owner  of  vessel  falling  to  provide  prescribed  space  for  crew,  Act  '. 

1897,  c,  389,  I  2,  aa  amended,  Act  March  4,  1915,  c.  153,  J  6,  anti 
Owner  and  master  of  vessel  failing  to  deliver  up  certificate  of  regis  tr; 

to  purchaser  or  to  agent  in  another  district,  R.  S.  H  4160,  4162, 

7741,  7743. 
Master  of  vessel  failing  to  deliver  up  certificate  of  registry  granted  ■ 

of  original  certificate  in  another  district,  R.  S.  I  4168,  ante,  f  7749 
Owner  of  vessel  failing  to  register  anew  when  required,  R.  S.  I  4161 

7750. 
New  master  of  vessel  failing  to  report"  change  of  master,  R.  S.  f  417: 

7702. 
Vessel  not  having  official  number  marked  thereon,  1L  S.  %  4177,  as 

Act  June  19,  1886,  a  421,  3  8,  ante,  |  7757. 
Owner  of  vessel  not  marked  with  name  and  borne  port,  R.  S.  $  4178,  i 

ed.  Act  Feb.  21,  1891,  c.  250,  f  1,  and  Act  Jan.  20,  1897,  a  67,  | 

17758. 
Collector  or  officer  making  false   register,  granting  false  certificate 

try,  etc.,  or  giving  false  information  as  to  description  of  vessel,  R,  E 

ante,  |  7773. 
Officer  neglecting  to  perform  duty,  R.  S.  !  4188,  ante,  }  7774. 
Making,  etc.,  or  using  false  sea-letter,  etc.,  or  certificate  of  registry, 

4191,  ante,  f  7777. 
Chapter  £— Clearance  and  Entry 

Master,  etc.,   of  vessel  departing  to  foreign  port  without  delivering 

and  obtaining  clearance,  R.  8.  5  4197,  ante,  I  7789. 
Master  of  foreign  vessel  failing  to  deposit  papers  with  consul  on  a 

S,  |  4209,  ante,  |  7800. 
Foreign  consul  delivering  papers  to  master  of  foreign  vessel  before 

R.  S.  1  4211.  ante,  I  7802. 
Master  of  vessel  failing  to  furnish  statement  to  collector  of  services 

by  consul,  R.  S.  |  4213,  as  amended,  Act  June  26,  1884,  a  121,  | 

17803. 
Chapter  4 — Discriminating  Duties  and  Reciprocal  Privileget 

Opposing  officer   in  enforcement  of  act  authorizing   retaliatory  sus[ 

commercial  privileges  to  foreign  vessels,  Act  June  19,  1886,  c.  421,  I 

|  7829. 
Violation  of  provisions  for  retaliation  on  denial  of  rights  to  Americ 

vessels,  etc.,  in  British  dominions  in  North  America,  Act  March  3 

339,  ante,  |  783a 

(12980) 


Fit  69a)  tub  criminal  oodb 

Plaster  $— Navigation 

Violations  of  rules  to  prevent  collisions  on  inland  waters,  etc.,  or  of  regulation* 
of  supervising  inspectors  of  steam  Teasels,  Act  June  7,  1897,  c.  4,  SE  3,  4,  ante, 
If  7907,  7908. 

Violation*  of  rules  to  prevent  collisions  on  the  Great  Lakes,  Act  Feb.  8,  1896, 
c.  64,  S  2,  ante,  |  7939. 

Managing  owner,  agent,  or  master  of  vessel  falling  to  report  accident  to  col- 
lector of  customs,  Act  June  20,  1874,  c.  344,  5  10,  ante,  |  7975. 

Managing  owner  or  agent  of  vessel  failing  to  report  probable  loss  of  vessel, 
Act  June  20,  1874,  c  844,  1 11,  ante,  f  7976. 

Master  of  vessel  failing,  in  case  of  collision,  to  render  assistance  to  other  ves- 
sel and  give  information  required,  Act  Sept.  4,  1890,  c.  876,  I  2,  ante,  J  7980. 

Muter  of  vessel  failing  to  assist  shipwrecked  person,  Act  Aug.  1,  1912,  c.  268, 
!  2,  ante,  I  7991. 

Tkapter  6—Trantportntion   of   Pattengcrt  and  Merchandite 

Master  of  vessel  carrying  emigrant,  etc.,  passengers  from  foreign  port,  violat- 
ing or  permitting  violation  of  requirements  as  to  number  of  and  accommoda- 
tions, food,  etc.,  for  such  passenger*.  Act  Aug.  2,  1882.  c.  874,  ||  1-9,  as 
amended,  Act  Dec.  19,  1908,  c.  6,  ante,  SI  7997.  799fr-8006. 

Officers,  seamen,  etc.,  of  vessels  carrying  emigrant,  etc.,  passengers  from  foreign 
port,  visiting  part  of  vessel  assigned  for  use  of  such  passengers,  except  by 
direction  of  master,  Act  Aug.  2,  1882,  c.  374,  |  7,  ante,  £  8004. 

Violation  of  regulations  concerning  boarding  of  vessels  before  Inspection  after 
arrival,  Act  March  31,  1900,  c.  120,  I  2,  ante,  |  8008. 

Master  or  consignees  of  vessel  carrying  emigrant,  etc.,  passengers  from  foreign 
port,  refusing  to  pay  (10  for  each  death  of  such  passengers  at  sea,  Act  Aug. 
2, 1882,  c.  374,  |  10,  ante,  |  8011. 

Master  of  vessel  carrying  emigrant,  etc.,  passengers  from  foreign  port,  leav- 
ing port  before  clearance.  Act  Aug.  2,  1882,  c.  374,  {  12.  ante,  5  8013. 

Shipping  inflammable  material  in  vessel  without  notice  to  master,  etc.,  It.  S. 
|  4288,  ante,  I  8026. 

Violations  of  provisions  of  Harter  Act  relating  to  bills  of  lading  and  obligations, 
etc,  in  connection  with  carriage  of  property,  Act  Feb.  13,  1898,  c.  106,  |  6, 
ante,  |  8033. 
Chapter  1—Log-Bookt 

Master  of  vessel  failing  to  keep  log-book  in  manner  required,  R.  S.  |  4292, 
ante,  f  8038. 

Making  entry  in  log-book  mora  than  24  hours  after  arrival  of  vessel,  R.  S.  f 
4292,  ante,  |  8038. 

TITLE  XLIX— REGULATION  OF  VESSELS  IN  FOREIGN  COMMERCE 
Master  of  vessel  departing  for  foreign  country  without  passport,  II.  S.  f  4307, 

ante,  |  8053. 
Master  of  vessel  failing  to  deposit  ship's  papers  with  consul  on  arrival  in  for- 
eign port,  R.  S.  |  4310,  ante,  |  8050. 

TITLE   L— REGULATION  OF  VESSELS  IN  DOMESTIC  COMMERCE 
Master  of  vessel  failing  to  deliver  up  enrollment  and  license  granted  in  ex- 
change in  another  district,  R.  S.  %  4823,  ante,  f  8071. 
Master  of  vessel  failing   to  deliver  up  license  on  expiration   thereof,  R.  S.   | 

4825,  as  amended,  Act  April  24,  1908,  c.  1869,  f  2.  ante,  |  8073. 
Owner  of  licensed  vessel  not  having  name  and  home  port  painted  on  stern,  R. 

S.  1  4334,  ante,  |  8083. 
New  master  of  licensed  vessel  failing  to  report  change  of  master,  R.  S.  S  4335, 

ante,  \  8084. 
Master  of  vessel  not  exhibiting  enrollment  or  license  when  required,   R.  S.  | 

4336,  ante,  f  8085. 
Foreign   vessel   transporting  passengers   between  ports  in   United   States,   Act 

June  19,  1886,  c.  421,  j  8,  as  amended.  Act  Feb.  17,  1898,  c.  26,  |  2,  ante, 

18096. 
Master  of  vessel  having  on  board  certain  goods,  proceeding  to  neighboring  dis- 
trict, failing  to  deliver,  etc.,  manifests  and  permits  as  required,  R.  S.  5!  4350. 

'4352,  4354,  4856,  4360,  as  amended,  Act  Feb.  18,  1875,  c.  80,  *  1,  ante,  51 

8102,  8104.  8106,  8108,  8113. 
Failing  to  deliver  up  permit  for  transportation  of  merchandise  inland,  R.  S. 

}  4363,  ante,  |  8116. 
Master  of  fishing  vessel  permitted  to  land  at  foreign  port  failing  to  deliver,  etc., 

manifests,  and  permits  as  required,  R.  S.  I  4364,  ante,  t  8117. 
Master  of  vessel  failing  to  report  arrival  at  port  other  than  destination,  R.  S. 

1  4366,  ante,  f  8119. 
Master  of  foreign  vessel  bound  coastwise  failing  to  comply  with  requirements 

as  to  manifests,  etc,  R.  S.  |  4369,  ante,  |  8122. 
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Teasel  entitled  to  be  documented,  other  than  as  registered  Teasel,  trading  i 

llcenae,  Act  June  19,  1886,  e.  421,  »  7.  ante,  f  8125. 
Collector  or  officer,  etc.,  making  record  or  granting  certificate,  etc.,  il 

receiving  illegal  fee,  etc.,  or  delivering  false  description  of  vessel,  B.  S. 

ante,  |  8128. 
Officer  neglecting  to  perform  duty,  R.  S.  |  4374,  ante,  |  8129. 
Forging,  etc.,  enrollment,  license,  certificate,  etc.,  R.  S.  |  437B.  ante,  |  S 
Assaulting,  reaisting,   obstructing,  etc,   officer  in  execution  of  law  relal 

enrollment,  registry,  or  Ucenae  of  Teasels,  etc.,  R.  S.  {  4376,  ante,  |  81 


Violations  of  shipping  act,  Act  Sept  7,  1916,  c.  401,  8  32,  ante,  |  8146p 
TITLE  LI— REGULATION  OP  FISHERIES 


TITLE  LII— REGULATION  OF  STEAM-VESSELS 

Chapter  1 — Inspection 

Pilot,  engineer,  etc,  or  master  violating  regulations  as  to  steam-veaself 

ing,  R.  S.  |  4413,  ante,  g  8167. 
Exercise  of  functions  of  supervising  or  local  inspector  by  person  not  I 

specified  qualifications,  R.  S.  |  4416,  as  amended,  Act  March  3,  1905,  c 

5  2,  ante,  |  8171. 
Owner  of  sea -going  barge  navigating  such  barge  without  certificate  of  i 

tion  or  without  equipment  required,  Act  May  28,  1908,  c  212,  |  13,  t 

8181. 
Vessel  carrying  passengers  or  gunpowder  contrary  to  law,   It.   S.   g  44 

amended,  Act  March  4,  1915,  c.  184.  g  4,  ante,  f  8185. 
Inspector  certifying  falsely  touching  steam  vessel,  R.  S.  f  4425,  ante,  |  8! 
Improper  construction  of  boilers  or  connecting  steam  pipes  for  use  on 

vessels,  R.  S.  %  4420,  as  amended.  Act  Aug.  7,  1882,  c.  433,  |  1,  ante,  | 
Affixing  false,  forged,  or  fraudulent  stamp   to  boiler  plate  on  steamboa 

era,  R.  S.  !  4430,  as  amended,  Act  Jau.  22,  1894,  c.  16,  ante,  g  8193. 
Counterfeiting  stamp  prescribed  for  boiler  iron  or  steel  plates  on   steal 

sela,  or  falsely  atamping  or  marking  such  iron  or  eteel  plates,  R.  S.  6 

ante,  g  8195. 
Obstructing  safety  valve  of  boiler  of  steam-vessel,  R,  S,  f  4437,  ante,  I  ( 
Employing,  etc.,  as  master,  etc.,  or  pilot  of  steam-vessel  or  of  other  ' 

carrying  passengers  for  hire,  person  not  licensed  by  inspectors,  R.  S.  I 

aa  amended,  Act  Dec.  21,  1898,  c.  26,  |  1,  Act  Jan.  25,  1907,  c  398,  at 

May  28,  1908,  c.  212,  j  2.  ante,  f  8200. 
False  swearing  by  applicant  for  license  as  master,  mate,  pilot,  or  en> 

R.  S.  i  4445,  as  amended,  Act  March  23,  1900,  c.  90,  J  1,  ante.  1  8207 
Alteration  of  certificate  or  license  by  master,  mate,  pilot,  or  engineer,  B 

4445,  as  amended,  Act  March  23,  1900,  c.  90,  |  1,  ante,  g  8207. 
Master,  mate,  engineer,  or  pilot  failing  to  exhibit  license,   R.   S.   |  44 

amended,  Act  Feb.  19,  1907,  c.  991,  ante,  5  8208. 
Chapter  2— Transportation  of  Paitenger*   and  XerokandUe 

Master  navigating  vessel  deficient  in  complement  of  officers  and  crew,  E 

4463,  as  amended,  Act  April  2,  1908,  c.  123,  |  1,  Act  March  3,  1913,  ■ 

|  1,  and  Act  March  4,  1915,  c.  153.  8  14,  ante,  g  8225, 
Violation  of  regulations  for  safety  of  life  during  regattaa  and  marine  ps 

Act  April  28,  1908,  c  151,  £  4,  ante,  |  8234. 
Master  of  passenger  steamer  failing  to  keep  list  of  passengers,  R.  S.  I 

as  amended,  Act  May  28,  1908.  c.  212,  *  4,  ante,  g  8238. 
Packing   for  shipment   or  shipping,   etc.,   dangerous   articles,   not  packe 

marked  aa  required,  R.  8.   g  4476,  ante,  g  8246. 
Owner  of  steamer  carrying  passengers  failing  to  furnish   sufficient  wat 

to  guard  against  fire  or  other  dangers,  R.  S.  f  4478,  ante,  g  824S. 
Owner  of  river-steamer  carrying  passengers  on  main  deck  failing  to  p 

proper  stairways  and  gangwaya  and  space  on  deck  for  passengers,  B 

4486,  ante,  g  8256. 
Manufacturing  or   selling,   etc.,   improperly   constructed,   etc.,   life   pre* 

R.  S.  g  4488,  as  amended,  Act  March  2,  1889,  c.  418,  g  1,  Act  March  3. 

c.  1454,  S  3,  Act  March  4,  1915,  c.  153,  g  14,  and  Act  June  12;  1916, 

ante,  g  8258. 
Owner  of  steamer  navigating  ocean,   lake,  etc.,  failing  to  provide  life 

life  preservers,  etc.,  R.  S.  g  4488,  ante,  I  8258. 


Tit.  69a)  ths  criminal  codb 

Piaster  t—Traniporiation  of  Pastenger$  and  Merchandise— Continued 

Master  of  ocean-going  steamer  carrying  passengers  failing   to  have  apparatus 

and  operators  for  radio  communication,  Act  June  24,  1010,  c  379,  1  3,  ante, 

18284. 
Master  of  steam-Teasel  carrying  passengers  falling  to  keep  on  board  or  to  ex- 
hibit to  passengers  on  request  copy  of  provisions  of  this  Title,  It.  S.  §  4494, 

ante,  |  827a 
Owner  of  steam-Teasel  not  marked  with  name  and  home  port,*R.  S.  f  4495, 

ante,  f  827L 
Collector  or  other  officer  failing  to  enforce  provisions  of  this  Title,  H.  3.  S  4497, 

ante,  I  827a 
Owner  of  steam-vessel  navigated  withont  complying  with  terms  of  this  Title,  R. 

S.  {  4499,  as  amended,  Act  March  3,  1905,  c.  1454,  !  4,  ante,  (  8273. 
Penalty  for  violation  of  provision  not  specifically  provided  for,  R.  8.  |  4000, 

ante,  {  8276. 
Violations  of  provisions  relating  to  crews  of  vessels,  Act   March  4,  1915,  c. 

163,  I  13,  ante,  5  8363a. 

TITLE  LII  A-REGIILATION  OF  MOTOR-BOATS 


TITLE  LIII— MERCHANT   SEAMEN 
Chapter  1 — Shipping  Co  mm  iff  loner* 

Acting   as  shipping  commissioner  withont  authority,    R.   S.   |   4504.   ante,   | 

8290. 
Detention  of  clothing  of  seamen  when  demanded,  Act  Aug.   19,  1800.  c.  801. 

ss  amended,  Act  Feb.  18,  1895,  c.  97,  Act  March  3,  1897,  c.  389,  g  8,  and 

Act  April  11,  1904,  e.  1140,  ante,  f  8293. 
7* spier  t— Shipment 

Master  of  foreign-going  vessel  failing,  before  carrying  apprentice  to  sea,  to  pro- 
duce Indenture,  etc.,  R.  S.  f  4510,  ante,  5  8299. 
Master  of  vessel  carrying  person  to   sea  without  entering  into  agreement  as 

prescribed,   R.  S.  f  4514,  ante,   S  8304. 
Vessel  having  on  board  seaman  engaged  or  supplied  contrary  to  law,  R.  S.  ] 

4516.  ante,  1  8306. 
Master  of  vessel  engaging  seaman  in  foreign  port  otherwise  than  ss  prescribed. 

R.  S.  |  4618,  ante,  1  8308. 
Master  of  vessel  failing  to  post  copy  of  shipping  agreement,  R.  S.  I  4519,  ante, 

f  8310. 
Ilaptfr  3— Wage*  and  Effectt 

Payment  to  seaman  of  advance  wages.  Act  June  26,  1884.  c.  121,  5   10,  as 

amended.  Act  June  19,  1RK6,  c.  421,  g  3.  Act  Dec.  21.  1808,  c.  28.  g  24,  Act 

April  26,  1904.  c.  1603.  8  1.  and  Act  March  4,  1915,  a  153,  §  11,  ante,  f 

8323. 
Demanding  or  receiving  remuneration  for  providing  seaman  with  employment, 

Act  June  26,  1884.  c.  121,  9  10,  as  amended,  Act  June  19.  1886,  c.  421,  !  3, 

Act  Dec.  21.  1898,  c.  28,  g  24,  Act  April  26,  1904.  c.  1003,  {  1,  and  Act 

March  4,  1915,  c.  153,  1 11,  ante,  f  8323. 
Falsely  claiming  to  be  relative  of  seaman  making  allotment  of  wages,  Act  June 

26,  1884,  c.  121,  |  10,  as  amended,  Act  June  19,  1889,  c.  421,  g  3,  Act  Dec. 

21,  1898,  c.  28,  g  24,  Act  April  26,  1904,  c.  1603,  f  1,  and  Act  March  4, 

1915,  c.  153,  g  11.  ante,  g  3323. 
False  statement  of  debt  due  from  seaman  making  allotment  of  wages,  Act  June 

26,  1884,  c  121,  f  10,  as  amended,  Act  June  19,  1880.  c  421,  g  3,  Act  Dec. 

21,  1898,  c.  28,  g  24,  Act  April  26,  1904,  c.  1003,  {  1,  and  Act  Marc*  4, 

1915,  c.  163,  |  11,  ante,  g  8323. 
Master  of  vessel  failing  to  take  charge  of  and  account  for  deceased  seaman's 

money  and  effects,  R.  S.  J  4540,  ante,  5  8329. 
Shipping  commissioner  receiving  money,  wages,  or  effects  of  deceased  seaman, 

failing  to  pay  over  and  deliver  same  to  court,  R.  S.  g  4543,  ante,  g  8332. 
Vkapter  i—DUcharge 

Master  of  vessel  discharging  seaman  otherwise  than  as  provided  by  law,  R.  S. 

!  4549,  ante,  g  8338. 
Master  of  vessel  failing  to  deliver  account  of  wages  to  discharged  seaman  or  to 

shipping  commissioner,  R.  S.  g  4550.  ante,  g  S339. 
Master  of  vessel  failing  to  give  discharged  seaman  certificate  of  discharge,  R. 

S.  |  4561,  ante,  |  8340. 
Chapter  5 — Projection  and  Belief 

Owner,  agent,  master,  etc.,  of  vessel  foiling  to  appear  or  to  produce  books,  pa- 
pers, etc.,  when  called  upon  by  shipping  commissioner,  R,  S.  (,4565,  ante,  f 

8344. 
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Chapter  5— Protection  and  Re  lief— Continued 

Master  of  vessel  falling  to  apply  for  survey ora  upon  complaint  that  ve 

unseawortby.  R.  S.  f  4556,  as  amended,  Act  Dec.  21,  1898,  c  28,  f  7 

18345. 
Sending  to  sea  American  ship  Id  unseaworthy  condition  for  foreign  or 

wise  trade.  It.  S.  {  4561,  as  amended,  Act  June  26,  1884,  c.  121,  f 

Act  Dec.  21,  1898,  c.  28,  I  11,  ante,  {  8350. 
Master  of  vessel  refusing  to  pay  inspection  charges  and  wages,  R.  8.  | 

ante,  |  8352. 
Master  of  vessel  failing  to  provide  suitable  provisions  and  water  aftei 

plaint  and  examination,  R.  S.  f  4565,  ante,  !  8354. 
Master  of  vessel  refusing  to  permit  seaman  to  go  ashore  to  make  compla 

provisions  and  water,  R.  S.  &  4567,  ante,  |  8366. 
Master  or  owner  of  vessel  failing   to  provide  medicines,  lime  or  lemon 

etc,  as  required,  or  master  failing  to  serve  out  lime  or  lemon  juice,  B 

4670,  ante,  |  8350. 
Master  of  vessel  failing  to  keep  on  board  and  use  proper  weights  and  me 

for  provisions  and  articles  served  out,  R.  S.  !  4571,  ante,  f  8360. 
Owner  or  master  of  vessel  failing  to  provide  woolen  clothing  and  warm 

for  seamen  in  cold  weather,  R.  S.  |  4572,  as  amended,  Act  Dec.  21,  1 

28.  1  15,  ante,  t  8361. 
Owner  of  vessel  failing  to  provide  slop-chest  containing  complement  of  cl( 

etc..  Act  June  20,  1884,  c,  121,  {  11,  ante,  I  8362. 
Master  of  vessel  proceeding  on  foreign  voyage  without  list  of  crew  anc 

of  shipping  articles,  or  failure  to  produce  said  documents  when  required, 

I  4575,  as  amended.  Act  Feb.  27,  1877,  a  60,  I  1,  ante,  1  8366. 
Master  and  owner  of  vessel  on  return  from  foreign  voyage,  etc.,  failing  t 

duce   to   boarding  officer  persons  named   in  list  of  crew,   R.  8.  f  45 

amended,  Aet  March  3.  1897,  c.  389,  !  3,  ante,  {  8367. 
Master  of  vessel  refusing  to  take  on  board  and  transport  indigent  seamai 

foreign  country  to  United   States,  R.  S.  |  4578,  as  amended.  Act  Ju 

1884,  e.  121,  i  9,  and  Act  June  19,  1886,  c.  421,  J  18.  ante.  S  8369. 
Owner  of  vessel  sold  In  foreign  port,  master  of  which  fails  to  make  pavm 

extra  wages  or  otherwise  provide  for  discharged  seaman,   R.  S.  f  45 

amended,  Act  June  26,  1884,  c  121,  f  5,  and  Act  Dec.  21,  1888,  c.  2S 

ante,  5  8373. 
Chapter  6~Feet  of  Shipping  Commissioner* 

Shipping  commissioner  or  clerk,  etc.,  in  shipping  office  demanding  or  re< 

remuneration  for  hiring,  etc,  seamen,  excepting  lawful  fees,   11.  S.  | 

ante,  5  8379. 
Chapter  t— Offenses  and  Punishments 

Various  offenses  by  seamen,  R.  S.  f  4506,  as  amended,  Act  Dec.  21,  It 

28,  S  19,  and  Act  March  4,  1915,  c.  153,  f  7,  ante,  f  8380. 
Act  or  omissions  by  master,  seaman,  or  apprentice,  by  breach  or  neglect  o 

or  by  reason  of  drunkenness,  tending  to  loss  or  destruction  of  or  dam: 

vessel  or  to  endanger  person  on  board,  etc.,  R.  S.  f  4602,  ante,  }  8383. 
Boarding  vessel  before  actual  arrival,  R.  8.  {  4606,  sate,  f  8387. 
Soliciting  seamen  as  lodgers,  R.  S.  {  4607,  as  amended.  Act  April  13, 

e.  1252,  i  1,  ante,  f  8388. 
Master  or  other  officer  of  vessel  inflicting  corporal   punishment  on  bo; 

vessel,  R.  S.  §  4611,  as  amended.  Act  Dec.  21,  1898,  c.  28,  j  22,  ai 

March  4,  1915,  c.  153,  f  9,  ante,  f  8391. 

TITLE  LV— LIGHTS  AND  BUOYS 
Maintaining  lights  or  other  aids  to  navigation  without  permission  of 

house  Board,  Act  June  20,  1900,  c.  3447,  £  3,  ante.  5  8439. 
Failing  to  maintain   lights  required   by  law  on  bridge,   etc.,  over  or  it 

igable  waters,  Act  May  14,  1908,  c.  168,  g  5,  ante,  |  8441. 
Obstructing  or  interfering  with  aids  to  navigation  or  anchoring  vessel 

to  obstruct  or  Interfere  with  range  lights.  Act  May  14,  1908,  e.  168,  f  6 

S  8442. 
Obstructing  or  interfering  with  aids  to  navigation,  Act  March  3,  1915, 

|  8,  ante,  f  8442a. 

TITLE  LVA— THE  COAST  GUARD 
Chapter  1 — General  Provisions 

Use  of  vessels  in  Coast  Guard  Service  for  private  purposes.  Act  Jan.  28 
c.  20,  J  6,  ante,  {  8459^a{6). 
Chapter  B—The  Revenue  Cutter  Service 

Master  of  vessel  not  in  service  of  revenue  carrying  pendant  or  ensign  pr 
ed  for  vessels  in  service,  It.  S,  J  2764,  ante,  I  8459&b(57). 
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hapter  A— Regulation  of  Trantpt/rttition 

Common  carrier  giving  free  passes  or  free  transportation  to  passengers,  Act 
Feb.  4,  1887,  &  104,  |  1,  as  amended.  Act  June  29,  1906,  c.  3591,  |  1,  Act 
April  13,  1908,  c.  143.  and  Act  June  18,  1910,  c.  309,  S  7,  ante,  |  8563. 

Common  carrier  or  officer,  etc.,  violating  provisions  of  Interstate  Commerce 
Act  where  no  specific  penalty  ie  otherwise  provided.  Act  Feb.  4,  1887,  c.  104, 
1 10,  as  amended,  Act  March  2,  18S9,  c.  382,  t  2,  and  Act  June  IS,  1910,  c. 
309,  i  10,  ante,  f  8574. 

False  billing,  classification,  etc,  by  common  carrier  or  officer,  etc.,  thereof,  for 
transportation  of  property  at  less  than  regular  rates,  Act  Feb.  4,  1887,  c. 
104.  !  10,  as  amended,  Act  March  2,  1889,  c.  382,  |  2,  and  Act  June  18,  1910, 
a  309,  I  10,  ante,  j  8574. 

Obtaining  or  attempting  to  obtain  transportation  for  property  at  less  than 
regular  rates  bj  false  billing,  classification,  etc.,  or  false  claim  for  damages, 
Act  Feb.  4,  1887,  c.  104,  g  10,  as  amended  Act  March  2,  1889,  c.  382,  £  2, 
and  Act  June  18,  1910.  c.  309,  g  10,  ante,  g  8574. 

Inducing  or  attempting  to  induce  by  payment  of  money,  etc.,  common  carrier 
or  officer,  etc.,  to  discriminate  in  transportation  of  property.  Act  Feb,  4, 
1887,  c.  104,  £  10,  ns  amended.  Act  March  2,  1889,  c.  382,  j  2,  and  Act  June 
18,  1910,  c.  309,  |  10,  ante,  I  8574. 

Refusing  to  attend  and  testify  or  produce  documents  before  Interstate  Com- 
merce Commission,  Act  Feb.  11,  1893,  c.  83,  ante,  g  8577. 

Perjury  in  testimony  before  Interstate  Commerce  Commission,  Act  Feb.  11, 
1893,  c.  83,  ante.  I  8577. 

Disclosure  by  common  carrier,  or  officer,  etc.,  of  information  concerning  ship- 
ments, and  soliciting,  etc.,  such  information,  Act  Feb.  4,  1887,  c.  104,  £  15. 
as  amended,  Act  June  29.  1906,  c.  3591,  S  4,  and  Act  June  18,  1910,  c.  309, 
1 12,  ante,  S  8583. 

Common  carriers  and  owners  of  railroads  failing  to  make  reports,  etc..  re- 
quired. Act  Feb.  4,  1887,  c.  104,  !  20,  as  amended,  Act  June  29,  1906,  c 
8591,  1  7,  Act  Feb.  25,  1909.  c.  193,  Act  June  18,  1910,  c.  309,  (  14,  Act 
March  4,  1915,  c.  176,  g  1,  mid  Act  Aug.  9,  1918,  c.  301,  ante,  g  8092. 

Making  false  entries  in  accounts,  records,  etc.,  of  carriers,  or  destroying,  mu- 
tilating, or  altering  same,  or  failing  to  make  entries  or  keep  accounts  and 
records  required,  Act  Feb.  4,  1887,  c.  104,  £  20,  as  amended,  Act  June  29,  , 
1908,  c.  S591,  |  7,  Act  Feb.  25,  1909,  c.  193,  Act  June  18,  1910,  c  309,  g 
14,  Act  March  4,  1915,  c.  176,  g  1,  and  Act  Aug.  9.  1916,  c.  301,  ante,  g  8592. 

Examiner  of  carrier's  accounts,  records,  etc.,  divulging  information  acquired 
during  examination,  Act  Feb.  4,  1887,  c.  104.  g  20,  as  amended.  Act  June 
29,  1906,  c.  3591,  !  7.  Act  Feb.  25,  1909,  c.  193,  Act  June  18,  1910,  c.  809, 
!  14,  Act  March  4,  1915,  c.  176,  |  1.  and  Act  Ang.  9,  1910,  c.  301,  ante,  g 
8592. 

Violation  by  corporation  common 
Commerce  Act,  Act  Feb.  19,  19( 
1906,  c.  3591,    g  2,  ante,  I  8507. 

Common  carrier  failing  to  file  and  publish  tariffs  or  rates  and  charges,  and 
observe  such  tariffs  until  properly  changed,  Act  Feb.  19,  1903,  c.  708,  i  1, 
as  amended,  Act  June  29,  1906.  c.  3591,  I  2,  ante,  g  8597. 

Offering;,  giving,  soliciting,  or  receiving  any  rebate  or  discrimination  in  the 
transportation  of  property  in  interstate  or  foreign  commerce,  Act  Feb.  19, 
1903,  c.  708,  I  1,  as  amended.  Act  June  29,  1906,  c.  3591,  g  2,  ante,  £  8597. 

Unlawful  dealings  by  carriers  with  other  corporations  having  common  direc- 
tors, officers,  etc.,  Act  Oct.  15,  1914,  c.  323,  g  10.  ante,  |  8002a. 

Embezzlement  by  president,  etc.,  of  common  carrier.  Act  Oct.  15,  1914,  c  323, 
£  9,  ante,  £  8602a. 

Breaking  seals  of  railroad  cars  containing  interstate  or  foreign  shipments  of 
freight  or  express,  Act  Feb.  13.  1913,  c.  50,  g  1,  ante,  g  8603. 

Stealing,  etc.,  goods  transported  m  interstate  or  foreign  commerce,  Act  Feb. 
13,  1913,  c.  50,  g  1,  ante,  g  8603. 

Buying,  receiving,  etc.,  stolen  property  transported  in  interatate  or  foreign 
commerce,  Act  Feb.  13,  1913,  c.  50,  |  1,  ante,  g  8603. 

Stealing,  etc.,  baggage  in  interstate  or  foreign  transit,  Act  Feb.  13,  1913,  c. 
60,  g  1,  ante,  |  8603. 

Buying,  receiving,  etc.,  baggage  stolen  in  foreign  or  interstate  transit,  Act 
Feb.  13,  1913,  c.  50,  g  1,  ante,  g  8003. 

Carrying  or  transporting  into  another  State,  etc.,  property  stolen  in  foreign  and 
interstate  transit.  Act  Feb.  13,  1913,  c.  50,  g  1,  ante,  g  860.1. 
'Raptor  G— Safety   Appliances   and  Equipment!  on  Railroad  Engines  and   Cart, 
and  Protection  of  Employis  and  Traveler) 

Common  carrier  failing  to  make  monthly  report  to  Interstate  Commerce  Com- 
mission of  ail  accidents,  Act  May  6,  1910,  c.  208,  I  2,  ante,  £  S64.1. 
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Chapter  F— Arbitration  between  Carriers  and  Employes 

Refusing  to  testify,  etc,  in  arbitration  proceedings,  Act  July  15, 1913,  c.  6,  |  5, 
ante,  f  8670. 

TITLE  LVI  B— REGULATION  OF  INTERSTATE  AND  FOREIGN  COM- 
MERCE AS  TO  PARTICULAR  SUBJECTS 

Chapter  A— Animals,  Meats,  and  Meat  and  Dairy  Products 

Violations  of  provisions  for  inspection,  etc.,  of  meat  and  meat  products  for  use 

in  interstate  or  foreign  commerce,  Act  March  4,  1907,  c.  2907,  ante,  |  8681. 
Bribery  of  or  gifts,  etc.,  inspector  of  meats  or  of  animals  intended  for  slaughter, 

Act  March  4,  1907,  c.  2907,  ante,  §  8681. 
Acceptance  of  money,  gift,  etc.,  by  inspector  of  meat  and  meat  products  for 

interstate  and  foreign  commerce,  Act  March  4,  1907,  c  2907,  ante,  |  8681. 
Importation  of  diseased  or  infected  cattle,  sheep,  swine,  etc.,  Act  Aug.  30,  1890, 

c.  839,  S  6,  ante,  |  8684. 
Violations  of  regulations  governing  exportation  and  transportation  of  live  stock 

from  infected  districts,  Act  Feb.  2,  1903,  c.  349,  §  3,  ante,  f  8700. 
Violations  of  regulations  to  prevent  introduction  or  dissemination  of  contagious 

or  infectious  diseases  of  animals  from  foreign  country,  or  from  one  State,  etc., 

to  another,  Act  Feb.  2,  1903,  c.  349,  $  3,  ante,  |  8700.    ' 
Transportation  of  live  stock  from  quarantined  districts,  Act  March  3,  1905,  c. 

1496,  §  6,  ante,  |  8705. 

Chapter  B—Food,  Drugs,  and  Liquors 

Manufacture  of  adulterated  or  misbranded  foods  or  drugs  in  Territories  or 

District  of  Columbia,  Act  June  30,  1906,  c.  3915,  |  1,  ante,  §  8717. 
Introduction  or  transportation  in  interstate  or  foreign  commerce  of  adulterated 

or  misbranded  foods  or  drugs,  Act  June  30,  1900,  c.  3915,  |  2,  ante,  |  8718. 
Introduction,  etc.,  in  interstate  commerce  of  dairy  or  food  products  falsely 

labeled,  etc.,  as  to  State,  etc.,  in  which  made,  produced,  etc.,  Act  July  1, 1902, 

c.  1357,  f  2,  ante,  §  8730. 

Chapter  C— Seeds,  Grains,  and  other  Agricultural  Products 

Importing  seeds,  etc.,  adulterated  or  unfit  for  seeding,  Act  Aug.  24,  1912,  c 

382,  |  4,  ante,  fi  8747. 
Selling  for  seeding  purposes  grain  imported  for  manufacture,  Act  Aug.  24,  1912, 

c.  382,  §  4,  ante,  §  8747. 

Chapter  D — Grain  Standards 

Assaulting  officer,  etc.,  Act  Aug.  11,  1916,  c.  313,  ante,  §  8747%i. 

False  inspection,  etc.,  of  grain,  Act  Aug.  11,  1916,  c  313,  ante,  g  8747%h. 

Chapter  E — Warehouses 

Forging  warehouse  licenses,  etc,  Act  Aug.  11,  1916,  c.  313,  ante,  {  8747  %o. 

Chapter  F— Insect  Pests 

Transportation  in  interstate  or  foreign  commerce  of  certain  insect  pests,  Act 
March  3,  1905,  c.  1501,  |§  1,  4,  ante,  §§  8748,  8751. 

Sending  certain  specified  insect  pests  by  mail,  Act  March  3,  1905,  c  1501,  § 
2,  ante,  |  8749. 

Violation  of  agricultural  nursery  stock  act,  Act  Aug.  20,  1912,  c  308,  S  10, 
ante,  §  8762. 

Deposit  in  mail  of  packages  containing  plants  and  plant  products  for  inspec- 
tion by  state,  without  marking,  Act  March  4,  1915,  c.  144,  ante,  §  8764b. 

Chapter  G— Insecticides  and  Fungicides 

Manufacturing  in  Territories,  or  District  of  Columbia,  adulterated  or  mis- 
branded insecticide  or  fungicide,  Act  April  26, 1910,  a  191,  f  1,  ante,  |  8765. 

Introduction  into  interstate  or  foreign  commerce  or  shipment  to  foreign  coun- 
try of  adulterated  or  misbranded  insecticide  or  fungicide,  Act  April  26,  1910, 
c.  191,  i  1,  ante,  |  8765. 

Chapter  H— Viruses,  Serums,  Toxins,  Antitoxins,  and  Analogous  Products 

Violation  of  provisions  regulating  sale,  etc.,  of  viruses,  serums,  etc.,  for  pre- 
vention and  cure  of  diseases  of  man,  in  District  of  Columbia  and  the  Terri- 
tories, and  interstate  traffic  therein,  Act  July  1,  1902,  c.  1378,  |  7,  ante,  $ 
8784. 
Violation  of  provisions  regulating  preparation,  sale,  etc.,  of  viruses,  serums, 
toxins,  etc.,  for  domestic  animals,  in  District  of  Columbia  or  Territories,  etc* 
and  interstate  traffic  therein.    Act  March  4,  1913,  c  145,  ante,  |  8785. 

Chapter  J — Opium 

Importation  of  opium  by  Chinese,  Act  Feb.  23, 1887,  c.  210,  (  1,  ante,  |  8797. 

Importation,  transportation,  or  trafficking  in  opium  in  China  by  citizens  of 
the  United  States,  Act  Feb.  23,  1887,  c.  210,  |  3,  ante,  f  8799. 

Importing  or  bringing  into  the  United  States  contrary  to  law,  or  buying,  sell- 
ing or  concealing  opium  so  brought,  Act  Feb.  9,  1909,  c.  100,  |  2,  as  amended, 
Act  Jan.  17,  1914,  c.  9,  ante,  §  8801. 

Unlawful  exportation  of  opium,  Act  Jan.  17,  1914,  c  9,  |  7,  ante,  $  8801a. 
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Chapter  J— Opium— Continued 

Unlawful  possession  of  opium,  etc.,  Act  Jan.  17,  1914,  c.  9,  |  4,  ante,  I  8801b. 

Vessel  arriving  with  opium  not  shown  on  manifest.  Act  Jan.  IT,  1914,  e.  9, 
|  8,  ante,  5  SSOlf. 
Chapter  K—FaUely  Stamped  Gold  or  Silver  or  Good*  Manufactured  Therefrom 

Stamping  words  "United  States  Assay,"  etc.,  on  goods  manufactured  from 
gold  or  silver  which  entsr  into  interstate  commerce,  Act  Feb.  21,  1905,  c  720, 
f  2,  ante,  (  8803. 

Violations   of   act   forbidding  importation,   exportation,    or  carriage  in  Inter- 
state commerce  of  falsely  or  spuriously  stamped  articles  of  merchandise  made 
of  gold  or  silver  or  their  alloys,  Act  June  13,  1906,  c.  3289,  f  5,  ante.  |  8809. 
Chapter  L — Prevention  of  White  Slave  Traffic 

Transportation,  etc.,  in  interstate  or  foreign  commerce  of  woman  or  girl  for 
Immoral  purpose,  Act  Jnne  25,  1910,  c.  395,  If  2-4,  ante,  ff  8813-8815. 

Harboring,  etc,  for  immoral  purpose  alien  woman  or  girt  Act  June  25,  1910, 
c  895,  |  6,  ante,  |  8817. 


Making  contract  or  engaging  in  combination,  etc.,  in  restraint  of  trade,  Act 
July  2,  1890,  c.  647,  H  1,  3,  ante,  fl  8820,  8822. 

Monopolising,  etc.,  trade  among  the  several  States  or  with  foreign  nations.  Act 
July  2,  1890.  c.  647,  S  2,  ante,  S  S821. 

Combination,  trust,  etc,  in  restraint  of  trade  or  competition  in  articles  import- 
ed, etc.,  or  manufacture  thereof,  Act  Aug.  27,  1394,  c.  349,  1  73,  as  amended, 
Act  Feb.  12.  191S,  c.  40,  ante,  S  8831. 

Violations  of  law  by  directors,  officers  and  agents  of  corporations.  Act  Oct.  15, 
1914,  c.  323,  I  14,  ante,  j  8835m. 


Neglect  or  refusal  to  attend  and  testify  before  federal  trade  < 

Sept.  20.  1914,  c.  311,  f  10,  ante,  f  8830 j. 
Commission,  documentary   evidence,   removal,   mutilation,  etc.,   Act    Sept.   26, 

1914,  c.  311,  J  10,  ante,  i  8836J. 
Refusal  to  produce  documentary  evidence.  Act  Sept  26,  1914,  c  811,   J  10, 

ante,  |  8836J.  * 

Reports  by  corporation,  failure  to  file,  Act  Sept  26,  1914,  C.  811,  f  10,  ante,  I 


Violations  of  provisions  for  protection  of  fur  seal,  etc.,  Act  Aug.  24,  1912,  c 

373,  If  6,  11,  ante,  ff  8843,  8848. 
Killing  of  fur-bearing  animals  within  limits  of  Alaska,  Including  Bering  Sea, 

R.  S.  |  1956,  as  amended,  Act  April  21,  1910,  c.  183,  f  4,  ante,  |  8850. 
Landing  or   remaining  on  islands  made  a  special  reservation   for  government 

purposes  for  the  protection  of  seal  fisheries,  R.  S.  I  1959,  as  amended,  Act 

April  21,  1910,  c.  183,  5  5,  ante,  f  8853. 
Killing  of  fur  seals  on  designated  islands,  R.  S.  ||  1960,  1961,  as  amended, 

Act  April  21,  1910,  c.  183,  f  f  8,  7,  ante,  f  f  8854,  8855. 


TITLE  LVI  I— WEIGHTS  AND  MEASURES 
Violations  of  regulations  as  to  weights  and  measures,  Act  Aug.  23,  1916,  c. 
896,  |  5,  ante,  J  8907J,  Act  Aug.  31,'  1916,  c  426,  f  3,  ante,  |  8907n. 
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Violations  of  provisions  relating  to  standard  barrels  for  fruits,  etc,  Act 
4,  11)15,  c  IDS,  |  2,  ante,  f  8007d,  Act  March  4,  1015,  c  158,  6  3, 
8007a. 

TITLE  LVI  J-LABOE 

Chapter  C  -Hour*  of  Labor 

Requiring  employes  on  government  work  to  labor  more  than  eight  no 

day,  Act  Aug.  1,  1892,  c  352.  J  2,  u  amended.  Act  Much  3,  1913. 

ante,  f  8819. 

TITLE  LVII— PENSIONS 
Agent  or  attorney,  etc.,  contracting  for,  etc.,  or  receiving  unlawful  fee  i 

holding  pension  from  pensioner,  Act  June  27,  1890,  c.  634,  f  4,  ante, 

Act  April  19,  1908,  c  147,  I  3,  ante,  j  S985. 
False  swearing  concerning  Mexican  war  pensions,  Act  Jan.  29,  1887 

!  3,  ante,  1  9038. 
False  swearing  concerning  pensions  of  widows  of  soldier*  and  sailors 

of  1812,  Act  March  9,  1878,  c.  28,  f  3,  ante,  (  9054. 
False  swearing  concerning  Indian  war  pensions,  Act  July  27,  1892,  c.  2 

ante,  |  9000. 
Agent  or  attorney,  etc.,  claiming  compensation  for  securing  pension  to 

nurse,  Act  Aug.  5,  1892,  c  379,  1  2,  ante,  f  9071. 
Pledging  or  receiving  as  pledge  right,  etc.,  in  pension  or  pension  certifies 

R.  S.  |  4746,  as  amended,  Act  Feb.  28,  1SS3,  e.  5S,  j  2,  ante,  [  9077. 
Refuting  to  surrender  pension  certificate  on  authorized  demand,  Ii.  S. 

as  amended,  Act  Feb.  28,  1883,  c.  S3,  |  2,  ante,  £  9077. 
Agent  or  attorney,  etc.,  withholding  discharge  papers  of  soldier,  witbo 

sent,  Act  Mar  21,  1872,  c.  178,  ante,  |  9078. 
Making   false  affidavit,   declaration,   certificate,   or   voucher  concernint 

for  pension  or  payment  thereof.  R.  S.  I  4746,  as  amended,  Act  July  ' 

c.  578,  ante,  |  9079. 
Forging  indorsement  of  pension  check,  Act  Aug.  17,  1912,  c.  301,  f  4, 

9109. 
Embezzlement  of  pension  by  guardian  of  pensioner,  R.  S.  |  4783,  as  an 

Act  Feb.  10,  1891,  c  130,  ante,  f  9111. 
Agent  or  attorney,  etc.,  contracting  for,  etc,  or  receiving  exceasive  I 

prosecuting  claim  for  pension  or  bounty  land,  R.  S.  IS  4786,  54S5,  i 

9114,  9115. 
,         Agent  or  attorney  demanding,  etc.,  or  receiving  unlawful  fee  for  secur 

crease  of  pension,  Act  March  3,  1891,  c.  648,  ante,  {  9118. 
Pension  attorney  or  claim  agent,  etc.,  receiving  compensation  for  aecurii 

■ion  legislation,  Act  May  28,  1008,  c.  208,  ante,  {  9119. 

TITLE  LVIII— THE  PUBLIC  HEALTH 

Chapter  B— Sanitation  and  Quarantine 

Vessel  or  person  entering  within  or  departing  from  quarantine  grounds 

cboragea  in  violation  of  quarantine  law,  Act  June  19,  1900,  c.  3433,  |  < 

i  9170. 
Master  or  owner  of  vessel  violating  rule  governing   Inspection   of  vea 

making  false  statement  as  to  sanitary  condition  of  vessel,  Act  Jane  19 

a  343a,  I  4,  ante,  f  9170. 
Trespass  on  quarantine  reservation.  Act  Aug.  1,  1888,  c.  727,  I  1,  ante, 
Vessel  entering  port  in  violation  of  quarantine  law,  Act  Aug.  1,  1888, 

I  1,  ante,  I  9173. 
Violations  of  regulations  for   suppressing  contagious  diseases,  Act  Ms 

1890,  c.  51,  |  1,  ante,  g  9176. 
Quarantine  officer  or  person  employed  in  service  violating  quarantine  Ii 

March  27,  1S00.  c.  51,  8  2,  ante,  !  9177. 
Carrier,  or  offiVer  or  a  cent  of  carrier,  violating  quarantine  law,  Act  Me 

1890,  c.  61,  I  3,  ante,  j  9178. 

TITLE  L1X-HOSPITALS,  ASYLUMS,  AND  CEMETERIES 

Chapter  S — The  National  Rome  for  Ditabled  Volunteer  Soldiert 

Trespassing   on  or  violating  rules  for  government  of  Battle   Monntait 
tarium  Reserve,  South  Dakota,  Act  March  22,  1906,  c.  1127,  5  4,  ante. 
Chapter  4 — The  Government  Hospital  for  the  Intone 

Making  false  affidavit  in  proceedings  for  apprehension  and  detention  of 

person,  Act  April  27,  1904,  c.  1618,  f  6,  ante,  %  9339. 
Physician  making  false  certificate  as  to  sanity  or  insanity  In  proceed! 
apprehension  and  detention  of  insane  person,  Act  April  27,  1904,  c  16: 
ante,  g  9330. 
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pier  S— National  Cemeterie* 

Destruction,  mutilation,  etc,  or  removal  of  monument,  or  of  trees,  shrubbery, 
or  plantH,  within  any  national  cemetery,  R.  S.  |  4881,  ante,  %  9376. 

TITLE  LIX  B— NATIONAL  TRAINING  SCHOOLS 
pter  A— National  Training  School  for  Bout 
Entltini-  away,  eta.,  or  harboring,  etc.,  boy  committed  to  training  school,  Act 

Ma;  3,  1676,  c  90,  I  11,  ante,  {  9406. 
pier  B— National  Training  School  for  Girl* 
Enticing  away,  etc.,  or  harboring,  etc.,  girl  committed  to  training  school,  Act 

July  9,  1888,  c.  595,  |  6,  ante,  |  9419. 

TITLE  LX-PATENTS,  TRADE-MARKS,  AND  COPYRIGHTS 

pter  S — Copyright* 

Infringement   of   tights  protected   under  provisions   for  protection   of   foreign 

exhibitors  at  Panama-Pacific  International  Exposition,  Act  Sept.  18,  1913,  c 

14,  f  4,  ante,  |  9627. 
Proprietor  of  copyright  falling  to  deposit  copies   of  copyrighted  works  with 

Register  of  Copyrights,  Act  March  4,  1909,  c.  320,  f  13,  ante,  t  9534. 
Hating  false  affidavit  to  obtain  registration  of  copyright.  Act  March  4,  1909, 

c.  320, 1 17,  ante,  f  9538. 
Infringement  of  copyright  for  profit,  Act  March  4,  1909,  c.  320,  f  28,  ante,  | 

9549. 
Fraudulent  notice  of  copyright  on  uncopyrighted  article,  Act  March  4,  1909,  c. 

320,  i  29,  ante,  f  9550. 
Removing  or  altering  notice  of  copyright  on  copyrighted  article,  Act  March  4, 

1909,  c.  320,  {  29,  ante,  3  9550. 
Issuing  or  selling  article  bearing  false  copyright  notice,  Act  March  4,  1909,  c. 

320,  f  29,  ante,  |  9550. 

TITLE  LXI— BANKRUPTCY 


TITLE  LXII-NATIONAL  BANKS 

liter  f — Obtaining  and  liming  Circulating  Note* 

Officer  issuing  circulating  notes  to  unauthorized  association,  R.  S.  |  5187,  ante, 
19728, 

pter S — Regulation  of  the  Banking  Bueineu 

Holding  United  States  notes  or  national  bank  notes  as  security,  R.  S.  |  5207, 
ante,  |  9789. 

National  bank  officer  making  loan  and  receiving  as  collateral  United  States 
notes  or  national  bank  notes,  R.  S.  |  5207,  ante,  |  9709. 

Falsely  certifying  check,  Act  July  12,  1882,  c.  290,  f  13,  ante,  S  9771. 

Embezzlement,  etc.,  by  officer  or  agent  of  national  banks,  R.  S.  f  5209,  ante, 
19772. 

National  bank  officer  or  agent  making  false  entry  in  books,  reports,  or  state- 
ments, with  intent  to  defraud,  R,  S.  |  5209,  ante,  |  9772. 

Aiding  or  abetting  national  bank  officer  or  employe  in  committing  certain  of- 
fenses described,  R.  8.  $  5209,  ante,  §  9772. 

ipter  4 — Dissolution  and  Reaeiverthip 

Bank,  etc.,  using  word  "National"  as  part  of  corporate  name  without  au- 
thority, R.  S.  {  5243,  ante,  1  9835. 

TITLE  LXTII-^RIVERS,  HARBORS,  AND  CANALS 
ipler  A— Navigable  Water* 
Violations  of  rules  for  use,  etc.,  and  navigation  of  canals.  Act  Aug.  18.  1894, 

c.  229,  |  4,  as  amended,  Act  June  13,  1902,  c.  1079,  f  11,  ante,  |  9S61. 
■pter  B — Improvement  of  River*  and  Harbors 
Violations  of  rules  for  protection  of  reservoirs  at  headwaters  of  Mississippi 

River,  Act  Aug.  11,  1888,  c.  860,  }  1,  ante,  |  9893. 
Owner,  agent,  master,  etc.,  of  vessel  failing  to  furnish  shipping  statistics  re- 
quired to  persons  in  charge  of  river  or  harbor  works,  Act  Feb.  21,  1891,  c 
252,  S  2,  ante,  |  9901. 
ipter  C-   Preeervation  and  Protection  of  River*  and  Harbor*  and  of  Improve' 

Injuring  river  and  harbor  improvements.  Act  Aug.  14,  1876,  c.  267,  |  8, 
ante,  19909. 
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Chapter  0— Prewrralion  and  Protection  of  Bivert  and  Harbors  and  of 

m  enti — Co  n  tin  a  ed 
Obstructions  of  navigable  waters  not  affirmatively  authorized,   Act 

1809.  c.  426,  i)  10,  12,  aa  amended,  Act  Feb.  20.  1900.  c  23,  |  2, 

9010,  6917. 
Violations  of  provisions  or  regulations  aa  to  construction  of  bridges,  di 

or  causeways  over  navigable  waters.  Act  March  3,  1899,  c  425, 

amended,  Act  Feb.  20,  1900,  c.  23,  j  2,  ante,  §  6917. 
Dumping  refuse  in  navigable  waters.  Act  March  3,  1899,   c.  426,   f 

ante,  ||  6018.  6621. 
Taking  possession,  of,   using,  or  injuring  river  and  harbor  works,  A 

3,  1899,  c.  426,  I*  14,  10,  ante.  «  6618,  8621. 
Obstructing  navigable  channels  by  veseela  anchored  or   sunk,  or  floa 

ber,  etc,  Act  March  3,  1899,  c.  425,  if  15,  16,  ante,  H  6620,  6921. 
Violations  of  regulations  governing  transportation  and  dumping  into 

waters  of  dredging*,  etc.,  and  other  refuse,  Act  March  3,  1805,  c  1 

ante,  g  9626. 
Violations  of  regulations  of  floating  of  timber  or  logs,  etc.,  in  navig 

tern,  Act  May  9.  1900,  c.  387,  {  2,  ante,  g  6628. 
Violations  of  regulations  of  navigation  of  South  and   Southwest  Pas 

•iasippl  River,  for  preventing  obstructions  of  channels.  Act  March  3 

261,  |  5,  ante,  f  8U31. 
Depositing  refuse  in  New  York  Harbor,  Act  June  29,  1888,  c.  496,  j 

i  9933. 
Towing  vessel,  etc.,  loaded  with  prohibited  refuse  to  place  in  New  Y 

bor.  Act  Jnne  28,  1888,  c  486,  |  2.  ante,  f  9834. 
Towing  scow,   etc.,   loaded  with  prohibited  refuse  in  New  York  Hat 

without  permit,  Act  June  29,  1888,  c.  490,  I  3,  as  amended,  Act 

1884,  c  298,  |  3,  and  Act  May  28,  1908,  c.  212,  f  8,  ante,  g  6835. 
Dumping  refuse  in  place  in  New  York  Harbor    not  specified  in  permit, 

29,  18S8,  c.  496,  5  3,  ss  amended,  Act  Aug.  18,  1894,  c  299,  |  3, 

May  28,  1908,  c  212,  g  8,  ante,  I  9935. 
Owner   of  scow,  etc.,  transporting   dredging*,  earth,  etc.,  or  garbage 

New  York  Harbor,  failing  to  comply  with  regulations  thereof.  Act 

1888,  c.  496,  I  3,  as  amended,  Act  Aug.  18.  1894,  c  296,  i  3,  and 

28.  1908,  c.  212,  j  8,  ante,  [  9935. 
Bribing  inspector,  deputy  inspector,   or  other  employe  of  office  of  * 

of  New  York  Harbor,  Act  June  28,  1888,  c.  496.  9  3,  as  amended,  . 

18,  1884,  c.  286,  S  3.  and  Act  May  28,  1608,  c.  212,  |  S,  ante.  I  993! 
Failing  to  return,  etc.,  permit  for  dumping  refuse  in  New  York  Hat 

June  29.  1S88.  c.  490,  g  3,  as  amended,  Act  Aug.  18,  1894,  c  298. 

Act  May  28.  1608,  c.  212.  g  8,  ante,  f  8935. 
Violation  of  provisions  as  to  disposition  of  dredging*,  etc.,  Act  June  ! 

c.  496,  ft  4,   ante,  |  6937. 
Fishing  or  dredging   for   shellfish  in  channels  or  interfering  with  ni 

In  New  York  Harbor.  Act  Aug.  18.  1894,  c.  289,  f  2,  ante.  I  9641. 
Depositing  refuse  in  Potomac  River,  Act  May  19,  1S96,  c.  208,  5  3.  anti 
Dumping  refuse   material   in   Lake  Michigan  at  or   near  Chicago,   1 

23,  1610,  c.  359.  ante,  I  8646. 
Chapter  D— Anchorage  Regulation* 

Violations  of  anchorage  regulations  in  New  York  Harbor,  Act  May  '. 

c.  257.  5  2,  ante,  g  9948. 
Violations  of  regulations   relating  to   anchorage  grounds   and   use  ol 

channels  in  port  of  Chicago,  Act  Feb.  6,  1883,  e.  64,  I  2,  ante,  |  995: 
Violation  of  anchorage   regulations  or  refusal   to  obev  Instructions  c 

muster  in  Potomac  River,  Act  March  2,  1896,  c.  172,  f  2,  ante,  |  96t 
Violations  of  regulations   governing   movements  and   anchorage  of  v 

ft.  Marys  River.  Act  March  6,  1806,  c  49,  !  3,  as  amended.  Act 

1806,  c.  1874,  5  2,  ante.  !  9656. 
Chapter  E— Bridget  over  Navigable-  Waters 

Failing  to  comply  with  order  of  Secretary  of  War,  etc.,  as  to  constr 

bridge  over   navigable  waters,  under   Bridge   Act,  Act  March   23. 

1130,  g  6,  ante,  |  6066. 
Failing  to  comply  with  order  of  Secretary  of  War  to  remove  obstr 

navigation  by  bridge.  Act  March  3,  1899,  c.  426,  {  18,  ante,  r  9970. 
Violations   of   regulations  governing   drawbridges  over  navigable   wi 

Aug.  18,  1864,  c.  209,  |  S,  ante,  g  8873. 
Chapter  F—Damt  and  Water  Power 

Owner  or  operator  of  dam  failing   to  maintain  lights  and   signals 

ways  required,  Act  June  21,  1606,  &  3608,  f  3,  aa  amended,  Act 

1910,  c  360,  ante,  f  9678. 
Failing  to  comply  with  order  of  Secretary  of  War,  etc,  aa  to  constr 

dam  over  navigable  waters  under  Dam  Act,  Act  June  21,  1906,  c  i 

as  amended.  Act  June  23,  1610,  c  300,  ante,  |  8880. 
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iapttr  H — California  DibrU  Commission 
Injuring  works  erected  by  California  Debris  Commission,  Act  March  1,  1893,  c 

183,  5  22,  ante,  J  10026. 
Injuring  navigable  waters  by  mining  by  hydraulic  process.  Act  March  1,  1803, 

c.  183,  |  22,  ante,  1 10026. 
iapttr  I— The  Panama  Canal  and  Canal  Zone 
Violations  of  regulations  as  to  persons  remaining  upon  or  passing  over  Canal 

Zone,  etc..  Act  Aug.  21,  1916.  c.  371.  {  10,  ante,  *  lOOSlj. 
Injuring,  obstructing,  etc.,  any  part  of  tbe  Panama  Canal,  locks,  or  approaches 

thereto.  Act  Aug.  24,  1912,  c  390,  f  10,  ante,  I  10046. 

TITLE  LXV— TELEGRAPHS 

Officer  or  agent  of  railroad  or  telegraph  company  refusing  or  foiling  to  op- 
erate certain  telegraph  lines,  or  to  give  equal  facilities  in  operation  thereof, 
or  to  comply  with  orders  of  the  Interstate  Commerce  Commission,  Act  Ang. 
7,  1888,  c  772,  1  5,  ante.  5  10084. 

Willfnl  breaking  of  or  injury  to  submarine  cable,  Act  Feb.  29,  1888,  c.  17,  i 
1,  ante,  )  10087. 

Negligent  breaking  of  or  injury  to  submarine  cable,  Act  Feb.  29,  1888,  c.  IT, 
|  2,  ante,  i  10088. 

Vaster  of  Teasel  engaged  In  laying  or  repairing  submarine  cable  falling  to 
observe  rules  or  signals,  Act  Feb.  29,  1888,  c.  IT,  |  4,  ante,  |  10090. 

Master  of  vessel  failing  to  keep  prescribed  distance  from  ship  repairing  sub- 
marine cable,  or  from  buoys  marking  cable  out  of  order  or  broken.  Act  Feb. 
29,  1888,  c.  17,  i  4,  ante,  [  10090. 

Master  of  fishing  vessel  failing  to  keep  nets,  etc.,  prescribed  distance  from  buoys 
marking  submarine  cable  being  laid  or  out  of  order  or  broken,  Act  Feb.  29, 
1888,  c.  17,  |  5,  ante,  £  10091. 

Person  having  custody  of  papers  necessary  for  preparation  of  statements  pro- 
vided for  by  convention  for  the  protection  of  submarine  cables,  refusing  to 
eihibit  them  therefor.  Act  Feb.  29,  1888,  c.  17,  |  7.  ante,  I  10003. 

Operating  radio  communication  apparatus  without  license,  Act  Ang.  13,  1912,  c. 
287,  5  3,  ante,  1  10102. 

Divulging  or  publishing  radio  message,  Act  Aug.  13,  1912,  c.  287,  |  4,  ante,  f 
10103. 

Operator  of  radio  communication  apparatus  willfully  interfering  with  other 
radio  communication.  Act  Aug.  13,  1912,  c.  287,  |  5.  ante,  j  10104. 

Uttering  or  transmitting  false  or  fraudulent  distress  signal,  call,  or  other 
radiogram.  Act  Aug.  13,  1912,  e.  287,  I  T,  ante,  1 10106. 

TITLE  LXVT— EXTRADITION 


Obstructing,  resisting,  etc,  in  execution  of  duty,  agent  of  United  States  to 
reeeive  from  foreign  government  person  accused  of  crime,  R.  S.  {  5277,  ante, 
I  10123. 

Resisting  agent  of  State  or  Territory  to  receive  person  hocused  of  crime  In 
another   State  or  Territory,  R.  S.  (  6279,  ante,  I  10127. 

TITLE  LXIX— INSURRECTION 


TITLE  LXX— CHIMES 

fcojifer  9— Prisoners  and  their  Treatment 
Officer  or  other  person  hiring  out  United  States  coi 
213,  H  1,  2.  post,  H  10524,  10525. 
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Title  LXX 

CRIMES 


Nearly  all  tfa«  provisions  of  this  Title  of  the  Revised  Statutes,  exec 
ter  0  thereof,  and  of  subsequent  acts  and  parte  of  acta  defining  and  p 
offenses  against  the  United  States,  were  incorporated  into  the  Crimin 
ante,  Title  LXIX  A,  and  were  repealed  by  section  341  of  said  Code 
10515. 

The  sections  of  chapters  1-8  of  this  Title  of  the  Revised  Statute* 
incorporated  in  or  repealed  by  the  Criminal  Code,  because  procedure  i 
inal  Cases,  and  therefore  not  within  the  scope  of  said  Code,  are  plac 
other  sections  of  the  Revised  Statutes  and  subsequent  acts  and  parte 
relating  to  sucb  procedure,  ante,  under  Title  XIII,  "The  Judiciary, 
"Procedure,"  subc  "Criminal  Procedure." 


Chap. 

1.  General  provisions 

2.  Crimes  against  the  existence  of  tha  Govsrnmsnt 

3.  Crimes  arising  within  tha  maritime  and  territorial  jurisdict 

the  Un ited  States 

4.  Crimes  against  justice 

6.     Crimea  against  tha  operations  of  the  Government 

6.  Offiolal   miaoonduot,  eto 

7.  Crimea  against  tha  elective  franchise  and  civil  rights  of  crtix 

8.  Tha  punishment  of  accessorise 

ft-     Prisoners  and  their  treatment ;,,., 


CHAPTER  ONE 
General  Provisions 

(R.  S.  §§  5323-5330.    Repealed.) 

This  chapter  of  the  Revised  Statutes  included  sections  5323-5330 
The  provisions  contained  therein  were,  with  the  exception  of  section  i 
corporated  into  the  Criminal  Code,  chiefly  In  chapter  14  thereof,  in  secti< 
327,  332,  334,  ante,  IB  1049T-1O5O1,  10506,  1050S,  and  these  sections 
tion  5329,  relating  to  the  benefit  of  clergy,  were  repealed  by  sectioi 
said  Code,  ante,  f  10515. 

Act  Jan.  15,  ISO",  c.  29,  |  1,  28  Stat  487,  authorising  a  qualiSec 
in  murder  or  rape  cases,  was  also  incorporated  in  said  Code,  in  sec 
thereof,  ante,  |  10504,  and  was  repealed  by  said  section  341  thereof, 
10516. 


CHAPTER  TWO 
Crimes  Against  the  Existence  of  the  Governm 

(R.  S.  §§  5331-5338.     Repealed.) 
This  chapter  of  the  Revised  Statutes   included  sections  5331-5338 
They  were  incorporated  into  the  Criminal  Code,  in  chapter  1  thereof, 
1-7,  ante,  f  ft 10165-10172,  and  were  repealed  by  section  34.1  of  said  Co 
|  10515. 
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CHAPTER  THREE 

imes  Arising  Within  the  Maritime  and  Territorial  Ju- 
risdiction of  the  United  States 

(R.  S.  §§  5339-5391.    Repealed.) 

This  chapter  of  tbe  Revised  Statutes  included  sections  5330-5891  thereof. 
The  provisions  contained  therein  were  incorporated  into  the  Criminal  Code, 
chiefly  in  chapter*  11,  12,  and  13  thereof,  and  were  repealed  by  section  341  of 
said  Code,  ante,  f  10610. 

Acts  and  parts  of  acts  subsequent  to  the  Revised  Statutes  relating  to  the 
subjects  thereof,  which  were  also  incorporated  into  said  Criminal  Code,  and  re- 
pealed by  said  section  341  thereof,  ante,  I  10515.  are  the  following: 

Act  June  23,  1874,  c.  464,  18  Stat.  251,  protecting  persons  of  foreign  birth 
against  involuntary  servitude,  Incorporated  in  section  271  of  said  Code,  ante, 

Act  March  3,  1875,  o,  151,  ff  1-3,  IS  Stat.  481,  punishing  injury  to  trees 
and  fences  on  lands  of  the  United  States  and  driving  of  cattle  thereon,  Incor- 
porated in  sections  50,  56,  of  said  Code,  ante,  If  10217,  10223. 

Act  March  22,  1882,  c.  47,  H  1,  3,  4,  22  Stat.  30,  relating  to  bigamy  and 
unlawful  cohabitation,  incorporated  in  sections  313-315  of  said  Code,  ante,  |f 
10486-10488. 

Act  March  3,  1887,  c.  387,  it  3-5,  9,  10,  24  Stat.  635,  punishing  enumerated 
crimes,  incorporated  in  sections  316-319  of  said  Code,  ante,  if  10488-10492. 

Act  June  4,  1888,  c.  340,  amending  R.  S.  |  5388,  punishing  depredation  on 
timber  lands,  incorporated  in  section  50  of  said  Code,  ante,  f  10217. 

Act  Feb.  8,  1888,  c.  120,  25  Stat  658,  punishing  crime,  incorporated  in  sec- 
tion 279  of  said  Code,  ante,  {  10452. 

Act  Aug.  6,  1894,  c.  227,  28  Stat.  233,  amending  R.  S.  If  5365,  6366,  Incor- 
porated in  sections  300,  301,  of  said  Code,  ante,  If  10473,  10474. 

Act  Feb.  7,  1896,  c.  12,  29  Stat.  6,  punishing  prize  fighting  and  defining 
pugilistic  encounter,  incorporated  in  sections  320,  321,  of  said  Code,  ante.  If 
10493,  10494. 

Act  March  3,  1897,  i  18,  29  Stat.  691,  amending  R.  S.  |  6347,  incorporated 
In  section  291  of  aaid  Code,  ante,  |  10464. 

Act  July  7,  1898,  c.  576,  30  Stat.  717,  punishing  injury  to  harbor  defenses  and 
fortifications,  incorporated  in  sections  44,  289,  of  said  Code,  ante,  ff  10208, 
10462. 

Act  Feb.  14,  1802,  c.  18,  32  Stat  33,  preventing  the  sale  of  lire  arms,  etc., 
in  islands  of  the  Pacific,  incorporated  in  section  308  of  said  Code,  ante,  f 
10481. 

Act  July  1,  1902,  c.  1376,  32  Stat.  727,  punishing  train  robberies  in  the 
territories,  etc.,  incorporated  in  section  322  of  said  Code,  ante,  |  10495. 

Act  Feb.  2,  1903,  c.  351,  32  Stat.  783,  relating  to  crimes  on  Indian  reserva- 
vations,  incorporated  in  section  329  of  said  Code,  ante,  f  10503. 

Act  March  3,  1906,  c  1454,  f  5,  33  Stat.  1025,  amending  B.  8.  |  6344,  in- 
corporated in  section  282  of  said  Code,  ante,  |  10455. 

Acts  and  parts  of  acts  which  were  superseded  by  provisions  of  said  Code  are 
the  following: 

Act  March  3,  1876,  c.  138,  18  Stat  473,  relating  to  tbe  punishment  of  man- 
slaughter, was  superseded  by  the  provisions  relating  to  the  same  subject  in  sec- 
tion 275  of  said  Code,  ante,  |  10448. 

Act  Sept.  4,  1890,  c.  874,  26  Stat.  424,  extending  the  criminal  jurisdiction 
to  the  Great  Lakes  and  their  connecting  waters,  was  superaeded  by  the  pro- 
visions relating  to  tbe  same  subject  in  sections  272,  340,  of  said  Code,  ante,  ff 
10445,  10514. 


CHAPTER  FOUR 
Crimes  Against  Justice 

(R.  S.  §§  5392-5412.    Repealed,  obsolete,  or  transferred.) 

This  chapter  of  tbe  Revised  Statutes  included  sections  6392-5412  thereof. 
The  provisions  of  sections  6362-6395,  5398-5410,  were  incorporated  into  the 
Criminal  Code,  chiefly  in  chapter  6  thereof,  ante,  ff  10296-10316,  and  were  re- 
pelled by  section  341  of  said  Code,  ante,  f  10616. 
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R.  8.  H  5396,  5397,  relating  to  indictments  for  perjury  and  suboroa 
perjury,  not  being  within  the  scope  of  the  Criminal  Code,  were  not  i 
rated  in  or  repealed  by  it,  and  ace  set  forth  ante,  ||  1667,  1688. 

It.  S.  |  5407,  was  included  among  the  sections  repealed  by  said  sectii 
but  its  provisions  were  not  carried  into  the  Code,  apparently  because  it" 
similar  to  those  of  li.  S  §  5519,  held  unconstitutional  in  U.  8.  v.  Harr 
U.  8.  629,  1  Sup.  Ct.  801,  27  L.  Ed.  290. 

K.  8.  S|  Mil,  6412,  were  not  incorporated  into  or  repeated  by  sait 
apparently  because  obsolete. 


CHAPTER  FIVE 
Crimes  Against  the  Operations  of  the  Governmei 

(R.  S.  §§  5413-5480.    Repealed.) 

This  chapter  of  the  Revised  Statutes  included  sections  5413-5480  ■ 
They  were  incorporated  into  the  Criminal  Code,  chiefly  in  chapters  4,  7, 
thereof,  and  were  repealed  by  section  S41  thereof,  ante,  f  10515. 

Acts  and  parts  of  acts  subsequent  to  the  Revised  Statutes  relating 
subjects  embodied  in  this  chapter,  which  were  also  incorporated  into  sail 
inal  Code  and  repealed  by  said  section  341  thereof,  are  the  following: 

Act  March  S\  1875,  c.  144,  IS  Stat.  479,  punishing  the  larceny  of 
property  and  the  receiving  of  stolen  goods,  incorporated  in  sections  47, 
said  Code,  ante,  |{  10214,  10215. 

Act  Jan.  16,  1877,  c.  24,  19  Stat  223,  unending  R.  8.  g  5457,  Incorpor 
section  163  of  said  Code,  ante,  S  10333. 

Act  March  3,  1876,  c.  180,  g  13,  20  Stat.  359,  amended  by  Act  June  li 
c.  394,  25  Stat.  187,  punishing  the  giving  of  false  evidence  of  chars 
publication  to  secure  second  class  mail  rate,  incorporated  in  section  223 
Code,  ante,  f  10393. 

Act  May  17,  1879,  c.  8,  21  Stat.  4,  amending  R.  8.  |  5440,  incorpor 
section  37  of  said  Code,  ante,  }  10201. 

Act  April  18,  1884,  c  26,  23  Stat.  11,  punishing  falsely  pretending 
United  States  officer,  incorporated  in  section  32  of  said  Code,  ante,  f  10 

Act  May  II!,  1884,  c.  52,  23  Stat.  22,  punishing  counterfeiting  of  not 
of  foreign  governments,  incorporated  in  sections  156-161  of  said  Code,  i 
10326-10331. 

Act  Jan.  3, 1887,  c.  13,  |  2,  21  Stat.  355,  amending  R.  8.  1  5463,  incor 
in  section  218  of  said  Code,  ante,  f  10388. 

Act  June  IS,  1888,  c.  394,  I  2,  25  Stat.  187,  punishing  tbe  forgery  of 
money  orders,  incorporated  in  section  218  of  said  Code,  ante,  J  10388, 

Act  March  2,  1889,  c.  393,  J  1,  25  Stat.  873,  amending  R.  8.  f  5480 
porated  in  section  215  of  said  Code,  ante,  f  10385. 

Act  March  2,  1889,  c.  393,  g  2,  25  Stat.  873,  punishing  the  frandul 
sumption  of  fictitious  address,  incorporated  in  section  216  of  said  Cod 
g  10386. 

Act  Feb.  10,  1891,  c.  127,  gg  1,  2,  26  Stat  742,  punishing  eounterfei 
domestic  and  foreign  coins,  incorporated  in  sections  169,  170,  of  aaid  Cod 
ii  10339,  10340. 

Act  Feb.  10,  1891,  c.  127,  |  3,  26  Stat.  742,  amended  by  Act  March  i 
c  1015,  32  Stat.  1223,  prohibiting  the  making,  importing,  or  having  in 
aion  tokens,  etc.,  similar  to  United  States  or  foreign  coins,  incorpor 
section  171  of  said  Code,  ante,  g  10341. 

Act  Feb.  10,  1SU1,  c.  127.  g  4,  26  Stat  742,  forfeiting  counterfeit  coil 
or  material  for  counterfeiting,  incorporated  in  section  172  of  said  Cod 
g  10342. 

Act  Feb.  10,  1891,  c.  127,  g  5,  26  Stat.  743,,  authorising  search  warn 
counterfeit  money,  securities,  etc.,  incorporated  in  section  173  of  sail 
ante,  |  10343. 

Act  March  3,  1897,  c.  377,  29  Stat  625,  amending  R.  S.  g  5459,  incor 
in  section  165  of  said  Code,  ante,  9  10335. 

Act  March  2,  1905,  c.  1304,  33  Stat.  822,  punishing  false  evidence  < 
acter  of  publication  to  secure  second  class  mail  rate,  incorporated  in 
223  of  said  Code,  ante,  §  10393. 

Act  Jan.  26,  1907,  c.  420,  34  Stat.  864,  prohibiting  corporations  fro 
ing  political  contributions,  incorporated  in  section  83  of  said  Code, 
10251. 

Act  May  SO,  1908,  c.  235,  35  Stat.  555,  amending  R,  8.  g  6438,  incoi 
in  section  35  of  said  Code,  ante,  g  10199. 
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CHAPTER  SIX 
Official  Misconduct,  Etc. 

(R.  S.  §§  5481-5505.    Repealed,  superseded,  or  transferred.) 

This  chapter  of  the  Revised  Statutes  included  sections  5481-5505  thereof. 
The  provisions  of  these  sections,  with  the  exception  of  sections  6485,  5486, 
were  incorporated  into  the  Crim.  Code,  chiefly  in  chapter  5  thereof,  and  were 
repealed  by  section  341  of  said  Code,  ante,  f  105TB. 

R.  S.  ft  5485,  5486,  punishing  the  demanding  or  taking  by  pension  attor- 
ney*, etc.,  of  more  tban  legal  fees,  and  punishing  the  embezzlement  of  a  pen. 
sion  by  a  guardian,  were  not  incorporated  in  or  repealed  by  the  said  Code.  Ti 
8. 1 5485,  Is  set  forth  ante,  under  Title  LVII,  "Pensions,"  |  9114.  R.  S.  |  6486, 
was  substantially  the  same  as  R,  S.  f  4783.  Both  those  sections  were  amend 
ed  to  read  in  the  same  words,  by  Act  Feb.  10, 1861,  c  130,  26  Stat.  746.  R.  S. 
I  4783,  aa  so  amended,  is  set  forth  ante,  under  Title  LVII,  "Pensions,"  {  9111, 
and  R.  3.  |  5486,  ia  omitted. 

Acts' subsequent  to  the  Revised  Statutes  relating  to  the  subjects  of  this  chap- 
ter, incorporated  in  and  repealed  or  superseded  by  said  Criminal  Code,  are  the 
following: 

Act  Feb.  3,  1879,  c  42,  20  Stat.  280,  amending  R.  S.  I  5497,  incorporated  in 
section  97  of  said  Cede,  ante,  5  10265,  and  repealed  by  said  section  341  thereof, 
ante,  f  10515. 

Act  June  28,  1906,  c.  3574,  34  Stat.  546,  amending  R.  S.  f  5481,  was  in- 
corporated with  that  section  in  section  85  of  said  Code,  ante,  |  10253,  and  waa 
superseded  thereby,  though  not  included  among  the  acta  repealed  by  said  sec- 
tion 341,  ante,  |  10515. 


CHAPTER  SEVEN 

rimes  Against  the  Elective  Franchise  and  Civil  Rights 
of  Citizens 

(R.  S.  §§  5506-5532.    Repealed  and  transferred.) 

This  chapter  of  the  Revised  Statutes  included  sections  5506-5532  thereof. 
R  S.  El  5508,  5511-5516,  5520-5523,  were  repealed  by  Act  Feb.  8,  1894.  e. 
25.  |  1,  28  Stat.  30. 

The  provisions  of  the  remaining  sections,  excepting  sections  5507,  5517,  5519, 
were  incorporated  into  the  Crim.  Code,  chiefly  in  chapters  3  and  10,  thereof, 
and  were  repealed  by  section  341  thereof,  ante,  £  10515. 

R.  S.  |  5517,  imposing  a  fine  on  a  marshal  or  deputy  marshal  refusing  to  re- 
ceive or  execute  process  issued  in  pursuance  of  R-  S.  {  1985,  not  being  within 
the  scope  of  said  Criminal  Code,  was  not  incorporated  in  or  repealed  thereby, 
sod  is  placed  with  said  R.  S.  j  1985,  ante,  under  Title  XXIV,  "Civil  Rights,"  I 
3939. 

K.  S.  ||  5507  and  5519,  were  included  among  the  sections  repealed  by  said 
Criminal  Code,  but  their  provisions  were  not  carried  into  it,  apparently  be- 
cause section  5607  was  held  unconstitutional  in  James  v.  Bowman,  190  C.  S. 
127,  23  Sup.  Ct.  678,  47  L.  Ed.  979,  aud  section  5519  was  held  unconstitutional 
In  U.  S.  t.  Harris,  106  U.  S.  629,  1  Sup.  Ct.  601,  27  L.  Ed.  200. 


CHAPTER  EIGHT 
The  Punishment  of  Accessories 

(R.  S.  §§  5533-5535.    Repealed.) 
This  chapter  of  the  Revised  Statutes  included   sections  6633-5535   thereof. 
The  provisions  contained  in  these  sections  were  incorporated  into  the  Criminal 
Code,  in  sections  333,  334,  thereof,  ante,  if  10607,  10508,  and  were  repealed  by 
section  341  thereof,  ante,  |  10515. 
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CHAPTER  NINE 
Prisoners  and  Their  Treatment 


10620.  Expenses    for    prisoners    to    be 

psld  by  the  United  States. 
10620a.  Cost  of  care,  etc.,  of  District 
of   Columbia   convicts   to   be 
charged  imainst  the  District; 
accounts  therefor,  and  ascer- 
tainment   of    amount    to    be 
charged. 
10521.  Places  of  confinement. 
10622.  Marshal   to   make  provision  for 

safe-beeping  of  prisoners. 
10528.  United  States  convicts  in  State 
penitentiaries. 

10624.  Hiring  oat  of  United  States  con- 

victs prohibited. 

10525.  Penalty. 

10526.  Selection   of  penitentiary  where 

a  judicial  district  is  divided. 

10527.  Sentences    to   imprisonment    for 

more  than  a  year,  where  to  be 
executed. 

10625.  Penitentiary  sentences,  where  to 

be  executed. 
10620.  Deductions  from  term  of  impris- 
onment tor  good  conduct. 

10530.  Application  of  preceding  section. 

10531.  Deductions  from  term  of  impris- 

onment for  good  conduct. 

10532.  United    States   prisoners;    com- 

mutation   for   good    conduct ; 
computation. 

10533.  Restoration    of    forfeited    com- 


.   Sentences  affected  by 
.  R  el  ease  of  prisoners  o 

conditions, 
i.  Board   of   parole   for 
other 


10540. 
10541. 


Application  for  parole;  discre- 
tion of  board ;  terms  and  con- 
ditions; limits  of  residence; 
approval  by  Attorney-General. 

Violation  of  parole;  warrant 
for   retaking   prisoner. 

Officers  authorized  to  execute 
warrant ;   expenses. 

Action  b;  board  of  parole  on 
vocation 


Parole  officer  for  each  peniten- 
tiary; duties;  salary  and  ex- 
penses; supervision  of  parol- 
ed prisoners  by  marshals. 

10542.  Gratuities,  transportations,  etc., 
to  paroled  prisoners. 

10643.  United  States  prisoners  in  State 
reformatories ;  parole  under 
State  laws;  expenses  of  parole 
and  supervision ;    approval   by 

§  10520.  (R.  S.  §  5536.)     Expen 
United  States. 


Attorney-General ;  re 
prisoner  to  home  ou 
State. 

10544,  Power    of     President     t 

pardon  or  commutal 
good  time  allowance  b 

10545.  Furnishing  clothing  am 

to  discharged  prisonei 

10540.  Actual    reasonable  cost 

si  sting  prisoners  to  be 

10547.  Designation   of   penlteni 

Attorney -General ;  tis 
tion  of  prisoners;  e: 
change   of   place  of  ii 

10548.  Attorney-General  to  con 

subsistence,  etc. 

10549.  Court  may  order  sentei 

cuted  in  house  of  corr 

10550.  Confinement  of  juvenilt 

10551.  Attorney-General  to  con 

their  subsistence,  etc 

10552.  Location   and   erection 

era  me nt  prisons. 

10553.  Employment  of  convicts. 

10554.  Selection  of  location  of 

10555.  1'rison  officers;    rules. 

10556.  Transportation  of  prisol 

pauses. 

10557.  Transportation     home, 

discharged   prisoners. 

10558.  Confinement   of  juvenilt 

era;  confinement  of  J 
in  the  United  States 

10550.  Deductions  from  term  o 
ontnent  for  good  cond 

105GO.  Designation  of  peniten 
Attorney- General ;  se 
of  youthful  prisoners. 

10561.  Military  Prison  at  Fort 

worth,  Kan.,  changed 
ed  States  Peniten  tie 
transferred  to  Deparl 
Justice. 

10562.  Selection  of  site  for  pen 

on  Fort  Leavenworth 

tury    prison    to   War 

10563.  Management   of    Unite* 

penitentiary  at  Atlan 
transfer  of  prisoners; 
employment. 

10564.  Federal  jail  at  Fort  Sm 

made  a  national  priso 
prisoners  may  be  adn 

b  for  prisoners  to  be  paid 


United  States. 
All   the   expenses  attendant  upon  the  transportation   fron 
to  place,  and  upon  the  temporary  or  permanent  confinement 
(12996) 
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is  arrested  or  committed  under  the  laws  of  the  United  States,  as 
II  as  upon  the  execution  of  any  sentence  of  a  court  thereof  re- 
sting them,  shall  be  paid  out  of  the  Treasury  of  the  United  States 
the  manner  provided  by  law. 

Res.  March  3,  1821,  No.  2.  3  Stat.  646.  Act  March  3,  1835,  c.  40,  J  5,  4 
Stat  777.    Act  March  3,  1865,  c.  86,  1  3,  13  Stat.  000. 

Provisions  for  the  payment  of  transportation  and  other  expenses  of  prisoners 
sentenced  to  the  Government  prisons  were  made  by  Act  March  3,  1891,  c.  520,  f 

5,  post,  |  10556. 

Provisions  for  the  furnishing  of  clothing,  money,  and  transportation  home 
to  prisoners,  on  their  discharge,  were  made  by  Act  March  3,  1875,  c.  145,  %  2, 
and  Act  March  3,  1881,  c.  529,  f  6,  post,  SI  10545,  10556. 

Provisions  for  the  payment  of  the  cost  of  care  and  custody  of  District  of 
Colombia  convicts  in  any  Federal  penitentiary  were  made  by  Act  March  3, 
1915,  c  75,  6  1,  post,  t  10520a. 

Note*  of  Decisions 
■lit   far    federal    prisoners.— Under      ment   of  federal   prisoners.     Ei   parte 
wlution   Sept.    23,   1789,   R.    S.    ttS      Shores  (D.  C.  1912)  195  Fed.  627. 
6-5538  (this  compilation,  ||  10520- 
.22),  and  Code  Iowa  1897,  if  5637,  Cited     without     definite     application, 

6,  the  county  jails  in  Iowa  are  jails  Logan  v.  U.  a  (1892)  12  Sup.  Ct.  617, 
the  United   States  for  the  commit-       623,  144  U.  S.  263,  36  L.  Ed.  429. 

10520a.  (Act  March  3,  1915,  c.  75,  §  1.)  Cost  of  care,  etc.,  of 
District  of  Columbia  convicts  to  be  charged  against  the  Dis- 
trict; accounts  therefor,  and  ascertainment  of  amount  to  be 
charged. 
Por  the  fiscal  year  nineteen  hundred  and  sixteen  and  thereafter 
:  cost  of  the  care  and  custody  of  District  of  Columbia  convicts  in 
v  Federal  penitentiary  shall  be  charged  against  the  District  of 
lumbia  in  quarterly  accounts  to  be  rendered  by  the  disbursing  of- 
;r  of  said  penitentiary;  and  the  amount  to  be  charged  against 
:  District  of  Columbia  shall  be  ascertained  by  multiplying  the 
:rage  daily  number  of  District  of  Columbia  convicts  confined  in 
!  penitentiary  during  the  quarter  by  the  per  capita  cost  for  all 
soners  in  such  penitentiary  for  the  same  quarter  but  excluding 
oenses  of  construction  or  extraordinary  repair  of  buildings.  (38 
it.  869.) 

These  were  provisions  of  section  1  of  the  sundry  civil  appropriation  act  for 
the  fiscal  year  1916,  cited  above. 

Previous  provisions  for  the  payment  of  transportation  and  other  expenses 
of  prisoners  convicted  in  the  District  of  Columbia  were  made  by  It.  S.  f  5S4C, 
as  amended,  post,  f  10547. 

General  provisions  for  the  payment  of  expenses  for  Federal  prisoners  were 
made  by  R.  S.  I  5536.  ante,  f  10520. 

10521.  (R.  S.  §  5537.)  Places  of  confinement. 
In  a  State  where  the  use  of  jails,  penitentiaries,  or  other  houses 
not  allowed  for  the  imprisonment  of  persons  arrested  or  com- 
tted  under  the  authority  of  the  United  States,  any  marshal  in  such 
tte,  under  the  direction  of  the  judge  of  the  district,  may  hire,  or 
lerwise  procure,  within  the  limits  of  such  State,  a  convenient  place 
serve  as  a  temporary  jail. 

Res.  March  3,  1821,  No.  2,  3  Stat.  646.  Act  March  2,  1833,  c.  57,  f  G,  4 
Stat.  634. 

Kate*  Of  Decisions 

lee  notes  under  %  10520,  ante.  ons.— The    several    states    may    refuse 

'ewer   of  court  to   provide  speolally  to  allow  the  use  of  tbeir  jails  and  pris- 

'    confinements-District     courts     of  °ns    for    the    commitment    of    persons 

i  United  States  have  power  to  pro-  convicted  in  federal  courts.     Ex  parte 

le  specially   for   the   confinement   of  Shores   (D.  C.  1912)   195  Fed.  627. 

tons  convicted  by  federal  law,  if  re-  Cited     without     definite     application, 

ied  admission  into   the   jails   of   the  Logan  v.  U.  S.  (1892)  12  Sup.  Ct.  617, 

it*.    In  such  case  the  prisoner  may  623.  144  U.  S.  263,  36  L.  Ed.  429;  Eat- 

eonfined  in  the   penitentiary  of  the  on   v.   Calhoun-  (C.   C.   1880)    15   Fed. 

itrict   of   Columbia.      (1856)    7   Op.  155,  157;  Erwin  v.  U.  S.  (D.  C.  1889)  37 

ty.  Gen.  615.  Fed.  470,  485,  2  L.  R.  A.  229;   (1857) 

light  of  states  to  refuse  use  of  prie-  8  Op.  Atty.  Gen.  289,  290. 

(12997) 
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§  10522.  (R.  S.  §  5538.)  Marshal  to  make  provision  for  sal 
ing  of  prisoners. 
The  marshal  shall  make  such  other  provision  as  he  may  di 
pedient  and  necessary  for  the  safe-keeping  of  the  prisoners 
or  committed  under  ihe  authority  of  the  United  States,  until 
nent  provision  for  that  purpose  is  made  by  law. 

Res.  March  3.  1821,  No.  2,  3  Stat.  646.  Act  March  2,  1833,  c.  ! 
Slat.  634. 

Provisions  authorizing  the  establishment  of  Government  prisons  » 
by  Act  March  3,  1891,  e.  529,  post,  it  10552-10560. 
Notes  of  Decisions 
See   notes  under   |   10520,   ante.  Cited     without     definite     an 

Detention  of  prisoner  in  penitentiary  **>*«»  v.  U.  S.  (1892)  12  Sup 
Instead  of  Jall.-A  United  States  mar-  «23.  I'M  U.  S.  263.  36  L. 
shnl,  having  a  prisoner  under  a  valid  Asher  v.  Cabell  (1S92)  50  1 
warrant,  may  detain  him  in  the  state  827,  1  C.  C.  A.  693;  Eaton  v. 
Penitentiary,  and  is  not  obliged  to  place  (C.  C.  1880)  15  Fed.  155.  157 
him  in  the  county  jail.  Clinton  v.  Nel-  8  Op.  Atty.  Gen.  289,  290. 
aon   (1877)   2  Utah,  284. 

§  10523.  (R.  S.  §  5539.)  United  States  convicts  in  State  \ 
tiaries. 
Whenever  any  criminal,  convicted  of  any  offense  against  the 
States,  is  imprisoned  in  the  jail  or  penitentiary  of  any  State  o 
tory,  such  criminal  shall  in  all  respects  be  subject  to  the  san 
pline  and  treatment  as  convicts  sentenced  by  the  courts  of  tl 
or  Territory  in  which  such  jail  or  penitentiary  is  situated;  ar 
so  confined  therein  shall  be  exclusively  under  the  control  of  i 
cers  having  charge  of  the  same,  under  the  laws  of  such  State 
ritory. 

Act  June  30,  1834,  c.  163,  4  Stat.  730. 

Authority  ia  given  by  Act  March  4,  1915,  c.  143,  f  2(2),  ante,  f 
the  confinement  of  military  prisoners  convicted  by  courts  martial 
military  tribunals,  In  United  States,  state,  territorial,  or  District  penit 
provided  the  offense  for  which  any  such  prisoner  is  convicted  shall  t» 
under  state  or  federal  Ian  punishable  by  Imprisonment  in  a  penitent 
military  offenders  not  so  imprisoned  shall  be  confined  in  the  Uniti 
Disciplinary  Barracks,  formerly  known  as  the  United  States  Militar 
Fort  Lea  yen  worth,  Kansas. 

Provisions  for  the  confinement  of  military  prisoners  were  made  by 
29,  1916,  c  418,  |  3,  article  42  of  the  Articles  of  War,  ante,  f  2308a. 

Note*  of  Decisions 

L    Effect  of  statute  u  requiring  proeecu-      pilation,    Jjj    10523,    10548), 

lions  by  indictment.  that  United  States  criminals  ! 

t    Contract  lor  care  ot  prisoners.  ed    ;      ^      ^U  penitentiar 

3.    Dotyrt  jailer  to  receive  and  keep  pri^      MU   £   ^^  ^^  J 

i.  Discipline  and  treatment  In  general.  control  of  the  officers  having  . 

6.  Cruel  or  unusual  puulahmenL  ">*  same,  and  authorizing  the 
t.  Hard  labor,  general  to  contract  with  the  p: 

7.  Taking  testimony  of  prisoners.  thorities  having  control  of  sue 
S.  Release  by  virtue  of  writ  issued  out  of  era  for  their  imprisonment,  sui 

state  court.  etc_;   gmj  jtev.  St.  Arte,  para, 

tl    *  £„'  Pr'so"*™  pursuant  to       2459]  2i&i_  521i  lfl72    definiag 

10.    Jailer" as  United  States  officer.  e™    and    du*™B   of   county   su 

and   of   sheriffs, — the   super  vis 

See  notes  under  )  1694,  ante,  and  |  county    are    the    proper    pers 

10531,  post.  wbom  the  department  of  justi 

1.  Effeot  of  statute  at  requiring  pros-  contract  for  the  care  of  Unit 
editions  by  Indictment.— In  view  of  R.  prisoners  imprisoned  in  a  co 
S.  H  5539,  5541,  5542  (this  compilation,  Avery  v.  Pima  County  (190> 
U   10S23,   10527,   10528),   it  was   held  702,  7  Aim.  26. 

that  prosecutions  of  violation  of  It.  S.  3.   Duty  0f  Jailer  to  receive 

i%  3242,  3244.  ante,  $S  B9U5,  5971,  must  prlsonert^A  jailer  ia  bound  t 

be  by  indictment  or  presentment  of  a  persons  committed  by  author! 

grand   jury.      U.   S.  v.  Johannesen    (0.  United  States,  and  keep  them 

C.  1887)  35  Fed.  411.  charged   by  due  course   of  th« 

2.  Contract  for  core  of  prisoner*.—  the  United  States.  Johnson 
Udder  It.   S.  ft  5539,  5647   (this  com-  (1833)   31  Ky.   (1  Dana)   IK 
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.  Discipline  ■■d  treatment  In  ganor- 

-Pris  oners  confined  to  State  prisons, 
ether  under  sentence  of  federal  or 
te  courts,  are  subject  exclusively  to 

government  of  rules  and  regulations 
scribed  by  the  several  states.     (1883) 

Op.  Arty.   Gen.  565. 
,'nder  It-  S.  tl  5539,  5548  (this  com- 
itiuD,  It  10523,  1054T),  an  Imprison- 
nt,  if  for  more  than  one  year,  may  be 

a  state  penitentiary,  and  when  so 
prisoned  tbe  convicted  person  is  mib- 
t  to  the  name  discipline  snd  treat- 
nt  as  those  sentenced  by  tbe  state 
ire.     Fields  v.  U.  S.  (1906)  27  App. 

C.  433.  certiorari  denied  (1907)  27 

Ct.  543,  205  U.  8.  292,  51  L.  Ed. 

r. 

p.  Cruel  nr  unusual  punishment.— 
e  keeper  of  a  county  jail  of  a  state 
ng  sn  officer  of  the  federal  court  for 
i  purpose  of  properly  caring  for  prle- 
■rs  committed  to  his  custody  by  sucb 
irt,  be  may  be  punished  by  attach- 
nt  for  contempt  for  inflicting  a  cruel 
nnunnnl  punishment  on  such  prison- 
Birdsong   (D.  0.  18S9)   39 


<L  590,  4  L.  R.  A.  < 
>.  Hart  labor.— One  sentenced  to  im- 
aiinmcnt  in  a  penitentiary  where 
rd  labor  is  a  part  of  the  usual  dia- 
ling is  subject  to  snch  discipline,  even 
iugh  the  statute  defining  the  punish - 
nt  does  not  specifically  authorize 
prisonment  at  hard  labor.  U.  S.  v. 
idgeon  (1894)  14  Sup.  Ct.  746,  750, 
3  U.  S.  48,  38  L.  Ed.  031. 
ffhere  it  was  competent  for  a  court 
lonvicted  of  crime  to 
a  penitentiary  where 
rd  labor  was  a  part  of  the  usual  dis- 
■line,  the  prisoner  became  subject  to 
rd  tabor  under  this  section.  Id. 
rhe  district  court  may  direct  imple- 
ment in  the  state  penitentiary  in 
iieh  prisoners  are  put  to  hard  labor, 
iugh  hard  labor  is  not  imposed  by 
s  terms  of  the  sentence.  Act  June 
.  1834.  Ei  part*  Geary  (C.  C.  1871) 
d.  Cas.  No.  5^91 

rhe  convict  cannot  object  that  there 
no  state  legislation  authorizing  such 
prisonment  where  federal  convicts 
v«  been  received  in  such  prison  for 
iny  years.     Id. 

'.  Taking  testimony  of  prisoners.— 
e  president  has  no  power,  in  the  ab- 
Ke  of  a  treaty  provision,  to  eitend 
a  foreign  government  the  privilege 
taking  the  testimony  of  prisoners, 
cepting  when  they  are  confined  in 
lbods  of  such  of  the  territories  an 
?  not  invested  with  authority  to  reg- 
ite  the  prisons  within  their  limit,  and 
the  prisons  of  the  District  of  Colum- 
i;  and  then  only,  as  to  the  former 
iions,  with  the  concurrence  of  tbe 
torney  General,  and  as  to  the  latter 
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prisons,  with  the  concurrence  of  -the 
supreme  court  of  the  District  (1883) 
17  Op.  Atty.  Gen.  665. 

8.  Release  by  virtue  of  writ  Issued 
out  Of  stats  oourt— When  a  prisoner 
confined  under  sentence  of  a  federal 
court  is  released  by  virtue  of  a  writ  is- 
sued out  of  a  state  court,  he  may  be 
rearrested  on  order  of  the  federal  court, 
since  the  state  court  bad  no  authority 
lo  release  him.  In  re  Johnson  (C.  C. 
1891)  46  Ted,  477. 

9.  Parole  of  federal  prisoners  pursu- 
ant to  state  law.— Under  R.  S.  5S  5539, 
5544  (this  compilation,  ||  10523, 10530), 
which  provide  that  persons  convicted 
of  offenses  against  the  United  States 
and  wbo  are  imprisoned  in  the  jail  or 
penitentiary  of  any  state  or  territory 
shall  be  exclusively  under  the  control 
of  the  officers  having  charge  of  the 
same,  in  all  respects  subject  to  the 
same  discipline  and  treatment  as  con- 
victs sentenced  by  the  courts  of  the 
state  or  territory  and  entitled  to  the 
same  rule  of  credit  for  good  behavior 
as  other  prisoners,  a  federal  prisoner 
sentenced  to  imprisonment  in  a  work- 
house in  Ohio  may  be  paroled  by  the 
prison  authorities,  as  authorised  by  Rev. 
St.  Ohio  1892.  i  2102.  In  re  Naples 
(D.  C.  1905)  142  Fed.  781. 

10.  Jailer  at  United  States  officer.— 
The  jailer  of  a  state  jail,  in  which  pris- 
oners, under  sentence  or  awaiting  trial 
by  the  federal  courts,  are  confined,  is 
not  an  officer  of  the  United  States;  and 
a  United  States  commissioner  has  no 
power  to  call  upon  him  to  perform  any 
service.  Saundera  v.  U.  S.  (C.  C.  1806) 
73  Fed.  782. 

For  the  purpose  of  safely  keeping 
and  properly  caring  for  prisoners  com- 
mitted to  his  custody  by  a  court  of  the 
United  States,  a  keeper  of  a  county  jail 
of  a  state,  who  receives  such  prisoners, 
and  is  paid  for  their  maintenance,  is  an 
officer  of  the  United  States  court.  In 
re  Birdsong  (D.  O.  1889)  39  Fed.  599, 
4L.R.A.  628. 

Cited  without  definite  application. 
Ex  parte  Karatendick  (1876)  93  U.  S. 
396,  399,  23  L.  Ed.  889;  Mackin  v.  U. 
8.  (1886)  6  Sup.  Ct.  777,  779,  117  U. 
8.  348,  29  L.  Ed.  909;  Jackson  v.  U.  S. 
(1900)  102  Fed.  473,  489,  42  C.  C.  A. 
452;  Cochran  v.  U.  S.  (1906)  147  Fed. 
206,  77  C.  C.  A.  432;  U.  S.  V.  Cop- 
persmith (C.  C.  1880)  4  Fed.  198,  204, 
205;  U.  S.  t.  Tod  (C.  C.  1885)  25  Fed. 
815,  816:  In  re  Walters  (C.  C.  1904) 
128  Fed.  791;  Erwin  v.  U.  S.  (D.  C. 
1889)  37  Fed.  470.  485,  2  L.  R.  A.  229; 
U.  a  v.  Wilson  (D.  C.  1894)  60  Fed. 
890,  899;  In  re  Ravmond  (D.  C.  1901) 
110  Fed.  166:  (1857)  8  Op.  Atty.  Gen. 
280,  290. 


10524.  (Act  Feb.  23,  1887,  c.  213,  §  1.)     Hiring  out  of  United 

States  convicts  prohibited. 
It  shall  not  be  lawful  for  any  officer,  agent,  or  servant  of  the 
overnment  of  the  United  States  to  contract  with  any  person  or 
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corporation,  or  permit  any  warden,  agent,  or  official  of  an 
prison,  penitentiary,  jail,  or  house  of  correction  where  crim 
the  United  States  may  be  incarcerated  to  hire  or  contract 
labor  of  said  criminals,  or  any  part  of  them,  who  may  here: 
confined  in  any  prison,  jail,  or  other  place  of  incarceration  fo 
tion  of  any  laws  of  the  Government  of  the  United  States  of 
ica.    (24  Stat.  411.) 

Tbis  section  and  tbe  section  next  following  were  part  of  an 
titled  "An  act  to  prohibit  any  officer,  agent,  or  servant  "'  *^>e  G* 
of  the  United  States  of  America  to  hire  or  contract  out  tbe  labor  of 
incarcerated  for  violating  the  laws  of  the  Government  of  tbe  United 

Section  3  of  tbe  act  repealed  all  acts  or  parts  of  acts  Inconsisten 
and  declared  that  the  act  should  take  effect  and  be  in  force  from 
Its  passaEe. 

Provisions  for  tbe  employment  of  prisoners  confined  In  Governmei 
were  made  by  Act  March  3,  1891,  c.  529,  I  2,  Act  March  2,  1805,  c, 
and  Act  March  3,  1901,  c.  853,  }  1,  post,  !)  10553,  10561,  10563. 

Provisions  for  commission  to  investigate  and  report  not  later  than 
Monday  in  December,  1016,  as  to  advisability  of  equipping  penitent: 
the  manufacture  of  various  articles  were  made  by  Act  Sept  8,  101i 
|  1,  39  Stat.  819. 

§  10525.  (Act  Feb.  23,  1887,  c.  213,  §  2.)    Penalty. 

Any  person  who  shall  offend  against  the  provisions  of  i 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  convictioi 
of,  shall  be  imprisoned  for  a  term  not  less  than  one  year  m 
than  three  years,  at  the  discretion  of  the  court,  or  shall  I 
not  less  than  five  hundred  dollars  nor  more  than  one  thousa 
lars  for  each  offense.     (24  Stat.  411.) 

See  note  to  preceding  section. 
§  10526.  (R.  S.  §  5540.)     Selection  of  penitentiary  where  a 
district  is  divided. 
Where  a  judicial  district  has  been  or  may  hereafter  be  • 
the  [circuit  and]  district  courts  of  the  United  States  shall  hav 
to  sentence  any  one  convicted  of  an  offense  punishable  by 
onment  at  hard  labor  to  the  penitentiary  within  the  State, 
it  be  out  of  the  judicial  district  in  which  the  conviction  is  ha 
Act  March  28,  1856,  c.  9,  £  1,  11  Stat.  2. 

Tbe  words  "circuit  and,"  inclosed  in  brackets  in  this  section,  wera 

ed  by  tbe  abolition  of  the  circuit  courts  and  tbe  transfer  of  their  jt 

to  the  district  courts,  by  Jud.  Code,  H  289-291,  ante,  55  1206-1268. 

Cited     without     definite     application,       S.  v.  Smitb   (C.  C.  1SS9)  40 

U.  S.  v.  McMahon  (1806)   17  Sup.  CL       758;    In  re  Greenwald  (C.  O. 

28,  29,  164  U.  S.  81,  41  L.  Ed.  357;  U.      Fed.  590,  593. 

§  10527.  (R.  S.  §  5541.)     Sentences  to  imprisonment  for  mt 

a  year,  where  to  be  executed. 

In  every  case  where  any  person  convicted  of  any  offense 

the  United  States  is  sentenced  to  imprisonment  for  a  perioc 

than  one  year,  the  court  by  which  the  sentence  is  passed  ma 

the  same  to  be  executed  in  any  State  jail  or  penitentiary  wi 

district  or  State  where  such  court  is  held,  the  use  of  whicr. 

penitentiary  is  allowed  by  the  legislature  of  the  State  for  that  ] 

Act  March  3, 1865,  c.  86,  |  3.  13  Stat.  500. 

Notes  of  Decisions 


1.    Effect  cl  statute  as  to  nature  ol  offense 

5.    Reformatory    tor    women 

as  felony  or  misdemeanor  determining 
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illiiitj  of  sentenc 


s  note  under  Const.  Am  cud.  6. 
Effect  of  statute  as  to  nature  of  of. 
a  as  felony  or  misdemeanor  deter- 
na  number  of  challenges.— The  of- 

e  of  receiving  smuggled  goods,  de- 
led in  R.  3.  J  3082,  ante,  6  5785,  is 
to  be  classed  as  a  felon?,  so  as  to 
tie  defendant,  under  R.  S.  I  819, 
■,  g  1264,  to  ten  peremptory  chai- 
ns, although  it  is  punisbable  by  fine 

two  years'  imprisonment,  which 
risonment  may,  under  II.  S.  $  5541 
bodied  herein),  be  inflicted  in  a 
e  penitentiary;  for  the'  offense  is 
irdinate  to  that  of  smuggling  itself, 
■h  is  expressly  declared  by  R.  S. 
365,  ante,  f  5548,  to  be  a  misde- 
nor,  though  the  penalty  is  substan- 
y  tie  same  aa  for  receiving  sniug- 

gooda.  Reagan  v.  U.  S.  (ISM)  15 
.  Ct.  610,  157  U.  8.  301,  39  L.  Ed. 

Effect  of  statute  as  requiring  pros- 
lion  by  Indictment.— In  view  of  R. 
|  5539,  5541,  5542  (this  compilation, 
10523,  10527,  10528),  it  was  held 
I  prosecution  of  violations  of  R.  8. 
242,  3244,  ante,  H  5965,  5971,  muat 
by  indictment  or  presentment  of  a 
od  jury.  U.  S.  v.  Johannesen  (C. 
1887)  35  Fed.  411. 

i  view  of  this  statute,  an  offense 
lishable  by  imprisonment  for  more 
n  one  year  is  an  infamoua  crime,  and 
not  be  prosecuted  by  information. 
S.  v.  Cobb  (D.  C.  1890)  43  Fed.  570. 
.  Prison  allowed  for  use  by  state 
sluture.— The  state  prison  at  Con- 
ii  having  been  designated  by  statute 
a  prison  in  which  offenders  aentenced 
the  United  States  courts  for  terms 
more  than  a  year  might  be  impris- 
d,  and  the  removal  of  the  prison 
m  Concord  to  Cbarlestown  having 
en  place  under  St.  Mass.  1884.  c. 
>.  g  7,  of  that  act,  making  the  laws 
sting  to  the  Concord  state  prison  ap- 
■able  to  the  Charlestown  prison,  au- 
'rizes  the  judges  of  the  United  States 
irts  to  sentence  offenders  to  impris- 
npnt  in  the  Cbarlestown  prison  as  a 
sun  allowed  in  the  terras  of  R.  S.  g{ 
11.  5542  (this  compilation,  gg  10527, 
S2S).  by  the  state  legislature,  for  use 
■  the  confinement  of  persons  sen- 
iced  for  periods  of  over  one  year.  Ei 
rte  Brooks  (C.  C.  1886)  29  Fed.  83. 
I.  "State  Jail"  and  "state  prison"  lyn- 
fmuus.— The    words    "state    jail,"   in 


this  section,  and  "state  prison,"  in  the 
original  act,  are  synonymous.  In  re 
Mills  (1890)  10  Sup.  Ct  762,  764,  135 
U.  S.  263,  34  L.  Ed.  107. 

5.  Reformatory  for  woman  aa  peni- 
tentiary.—L'mier  this  and  the  following 
section,  a  reformatory  prison  for  wo- 
men, which  is  the  state  prison  for  the 
reformation  and  punishment  of  female 
offenders  sentenced  to  hard  labor  by  the 
courts  of  the  state  and  of  the  United 
States,  is  a  state  penitentiary.  In  re 
Johnson  (C.  C.  1881)  46  Fed.  477,  481. 

6.  Sentence  In  violation  of  statute 
void. — A  sentence  to  imprisonment  in  a 
state   penitentiary   in   violation  of   thla 

'  section  is  void,  and  the  defendant  is  en- 
titled to  a  release  upon  habeas  corpus. 
In  re  Bonner  (1894)  14  Sup.  Ct.  323, 
324,  151  U.  8.  242,  38  L.  Ed.  149. 

7.  Discretion  of  oourt.— The  statute 
authorizes  imprisonment  in  a  peniten- 
tiary at  the  Discretion  of  the  court  in 
all  cases  where  the  sentence  is  for  a 
longer  term  than  one  year.  Ei  parte 
Karstendick.  (1876)  93  U.  S.  396,  399, 
23  L.  Ed.  889. 

The  provisions  of  R.  S.  (S  5541,  5542, 
5546  (this  compilation,  gg  10527.  10528, 
10547),  are  construed  to  widen  the 
range  of  punishment  in  all  cases  where 
any  pcraou  may  be  sentenced  to  impris- 
onment for  a  longer  term  than  one  year, 
and  to  authorize  the  court  at  its  dis- 
cretion to  order  execution  of  its  sen- 
tence at  any  place  where  labor  ia  ex- 
acted as  a  part  of  the  discipline  and 
of  prisonera  held  in  the  in- 
but  where  the  statute  under 
which  a  prisoner  ia  sentenced  provides 
for  imprisonment,  but  not  at  hard  la- 
bor, the  words  "at  hard  labor"  should 
not  be  inserted  in  the  sentence,  even  if 
such  labor  is  a  part  of  the  discipline  of 
the  prison  at  which  the  sentence  is  to 
be  served.  Gardes  v.  U.  S.  (1898)  87 
Fed.  172,  30  C.  C.  A.  596,  writ  of  cer- 
tiorari denied  (18981  19  Sup.  Ct.  884, 
171  U.  S.  689,  43  L.  Ed.  1179. 

Where  the  law  provides  for  imprison- 
ment alone,  and  the  peraon  convicted  is 
sentenced  thereunder  to  imprisonment 
for  more  than  one  year,  it  is  within  the 
power  of  the  court  in  its  discretion  to 
order  the  execution  of  its  sentence  in 
the  penitentiary,  where  labor  is  exacted 
as  part  of  the  discipline  and  treatment 
of  the  institution.  It  is  not  essential,  in 
caaea  where  imprisonment  is  for  a 
longer  period  than  one  year,  that  the 
law  defining  the  offense  and  providing 
for  the  puniahment  should  include  a 
provision  for  hard  labor.  In  re  Welty 
(D.  C.  1903)  123  Fed.  122.  123. 

8.  Designation  of  prison  In  absence  of 
prisoner.— A  woman  duly  convicted  in 
the  district  court  was  sentenced  to  the 
state  prison  at  Auburn,  but  the  warden 
refused  to  admit  her,  because  he  was 
not  permitted  by  the  laws  of  the  state 
to  receive  female  prisoners.  The  court 
thereupon,  during  the  same  session,  but 
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Id  the  absence  of  the  convict,  made  an 
order  modifying  the  sentence  by  substi- 
tuting the  Erie  county  penitentiary  M 
the  place  of  confinement.  Held,  on  ha- 
beas corpus,  that  the  criminal  jurisdic- 
tion of  tbe  district  courts  being  purely 
statutory,  and  it  being  apparent  from 
Ihe  provisions  of  B.  S.  H  5541,  5542, 
6546,  5548  (this  compilation,  K  10527, 
10528,  10547,  10549),  that  the  designa- 
tion of  the  place  of  imprisonment  is  no 
part  of  the  judgment,  such  an  order 
could  be  made  in  absentem.  Ei  parte 
Waterman  (D.  C.  1887)  33  Fed.  29. 

9.  Jurlsdlctlun  of  police  court.— It.  8. 
|  5541  (embodied  herein),  and  Act  July 
12,  1876,  c.  183,  authorizing  the  attor- 
ney general  to  designate  the  Jails  and 
penitentiaries  to  which  persons  may  be 
sentenced  by  the  courts  of  the  United 
States,  and  to  change  the  place  of  im- 
prisonment, do  not  affect  the  jurisdic- 
tion of  the  police  court,  which  includes 
merely  misdemeanors  not  punishable  by 
imprisonment  in  the  penitentiary,  on 
the  theory  that  the  effect  of  such  stat- 
utes is  to  require  that  all  sentences  to 
imprisonment  for  more  than  one  year 
must  be  to  confinement  in  the  peniten- 
tiary, and  not  a  jail.  TJ.  S,  t.  Marshall 
(D.  C.  1887)  6  Mackey,  34. 

10.  Dividing  term  between  Jail  and 
penitentiary —The  district  court  does 
not  exceed  its  power  in  filing  a  part  of 
the  term  of  imprisonment  in  the  coun- 
ty jail,  and  the  remainder  in  the  pen- 
itentiary. Es  parte  Geary  (O.  O.  1871) 
Fed.   Cas.   No.  5.293. 

11.  Sentence  for  a  year  or  lass  In 
general.— A  federal  court  has  no  juris- 
diction to  sentence  a  convict  to  im- 
prisonment in  a  state  penitentiary,  ex- 
cept when  the  imprisonment  is  to  be 
for  more  than  a  year  or  at  hard  labor. 
In  re  Mills  (1800)  10  Sup.  Ct  762.  135 
V.  8.  203,  34  L.  Ed.  107;  In  re  Bon- 
ner (1894)  14  Sup.  Ct.  323,  151  U.  8. 
242.  38  L.  Ed.  149;  Haynes  v.  U.  8. 
(1900)  101  Fed.  817.  42  C.  C.  A.  34; 
In  re  Bonner  (C.  C.  1S93)  57  Fed. 
184. 

Act  March  I,  1889,  establishing  a 
United  States  court  in  the  Iudian  Ter- 
ritory, and  giving  it  exclusive  jurisdic- 
tion of  offenses  "not  punishable  by 
death  or  by  imprisonment  at  hard  la- 
bor," did  not  give  it  jurisdiction  of  the 
offense  of  retailing  liquors  without  a 
license,  made  punishable,  under  R.  S. 
SS  2139,  3242,  ante,  gf  4136a,  5965,  by 
imprisonment  for  "not  less  than  six 
months  nor  more  than  two  years,"  since 
under  R.  .3.  |  5541  (embodied  herein), 
a  punishment  wbirfi  a  statute  prescribes 
shall  be  by  imprisonment  merely,  may, 
if  it  be  for  more  than  one  year,  be  ex- 
ecuted in  a  state  prison,  tbe  rules  of 
which  prescribe  hard  labor.  In  re 
Mills  (1890)  10  Sup.  Ct.  702.  763.  135 
U.  S.  263,  34  L.  Ed.  107;  In  re  Bon- 
ner (C.  C.  1893)  57  Fed.  184. 

Since  dumping  injurious  deposits 
within  the  harbor  and  adjacent  waters 
(13002) 


of  New  York  City,  in  violati 
June  29.  1888,  c.  496,  25  SU 
not  punishable  by  imprisonm 
term  of  over  one  year  or  at 
bor,  a  person  convicted  there 
he  sentenced  to  imprisonment 
Itentiary.  Ansbro  v.  U.  S. 
Sup.  Ct.  187,  188,  159  U.  8.  I 
Ed.  310. 

Where  accused  was  sentenc 
year  only  on  one  of  the  cou 
indictment  for  conspiracy,  i 
had  no  power  to  direct  that 
tence  be  served  in  a  pei 
Francis  v.  U.  S.  (1907)  152 
81  C.  C.  A.  407,  modifying 
U.  S.  v.  Francis  (D.  C.  1906) 
520.  and  writ  of  certiorai 
(19071  27  Sup.  Ct.  797,  206  1 
51  L.  Ed.  1191. 

year  at  Black-well's  Island  do 
rect  imprisonment  in  any 
state  prison  or  penitentiary  (.: 
3,  1S63,  I  3),  but  the  prisone: 
crly  delivered  to  the  custo< 
keeper  of  .the  Blackwell'a  Is 
itentinry.  In  re  De  Puy  (D. 
Fed.  Cas.  No.  3,814. 

This  section  applies  to  Cai 
the  punishment  is  imprlsonn 
while  the  following  section  i 
cases  where  the  punishment 
onment  at  hard  labor,  and  wh< 
son  is  convicted  of  an  offem 
the  United  States,  punishabl 
prisonment  at  hard  labor,  thi 
may  be  executed  in  a  ststi 
tiary,  though  it  ia  not  "for 
longer  than  one  year."  Ex  j 
day  (D.  C.  1890)  43  Fed.  91t 
ing  In  re  Mills  (1890)  135  I 
10  Sup.  Ct_  762,  34  L.  Ed.  107 

Under  this  section  it  was 
a  sentence  of  imprisonment 
year"  in  a  state  penitentiary  i 
but,  if  objectionable  at  all,  is  : 
regular,  in  that  imprisonment 
penitentiary  for  a  period  no 
than  one  year"  is  imposed. 
Friday   (D.  C.  1890)  43  Fed. 

Where  the  penalty  fixed  by 
or  may  be  one  year's  impi 
without  stating  whether  it 
penitentiary  or  the  county 
where  the  imprisonment  in  th 
tiary  adds  forfeiture  of  civil 
rights  or  offices,  and  makes  tl 
a  felony,  the  court  will  five  i 
ed  the  benefit  of  the  doubt,  a 
term  of  imprisonment  in  tl 
jail.  U.  S.  v.  Powers  &  '. 
(1901)  1  Alaska,  180. 

12.  I m prisonment  limited  1 
to  one  year— The  imprisonme 
ed  for  by  R.  S.  |  5356,  ante, 
being  limited  to  one  year,  i 
enforced  in  a  state  penitenti 
R.  8.  S  5541  (embodied  here! 
Bouner  (1894)  14  Sup.  Ct. 
151  U.  8.  242,  38  L.  Ed.  149 

Under  this  section,  when 
prescribes    a    punishment    hi 


9)  cm 

t  not  exceeding  one  year,  the  eon- 
cannot   be   confined   in   any    state 

on  or  penitentiary.     U.  S.  v.  Cobb 

C.  1890]  43  Fed.  670,  571. 

.  Validity  of  sonienoe  on  convict  Ion 

two  counts.— A  sentence  of  a  fed- 
circuit  court  of  two  rears'  impris- 

lent  in   a  state   prison  will  not  be 

t  Toid  on  habeas  corpus,  on  the  the- 

that,  as  the  convict  was  found  guilty 

two  counts  of   the   Indictment,  the 

riaonment  was  directed  for  a  period 
exceeding  one  year  on  each  count, 

;re  there  is  nothing  in  the  record  to 

w  that  there  was   a  separate   sen- 

:e  of  one  year's  Imprisonment  upon 

i    count      Dimmick     v.    Tompkins 

H)  24   Snp.   Ct.   780,   783,   184   D. 

>40.  48  L.   Ed.  1110. 

.Tiere  accused  was  convicted  on  two 

sts   of   violating    the   White    Slave 

.flic  Act,  and  was  sentenced  to  a 

r's  imprisonment  on  the  first  count 
to  six  months  on  the  second  count, 

ran  successively,  the  court  properly 

ered  the  sentence  to  be  served  in  a 

le  penitentiary,  under  R.  S.  5  5541 

ibodied  herein),  authorizing  each  im- 

wnment  in  cases  of  sentence  for  a 

rer  term  than  one  year.     Thompson 

:.  S.  (1913)  204  Fed.  973,  123  O.  C. 
205,   affirming    Judgment   U.   S.    v. 

impson  (D.  C.  1912)  202  Fed.  346. 

Tie  district  conrt  may  designate  any 

y.    within    its    jurisdiction    as    the 

:e  of  punishment.  Ex  parte  Geary 
C.  1871)   Fed.  Cas.  No.  5,293. 

t.  Punishment    of   common-law   of- 

»«,— Since  this  section  does  not  af- 

:  the  punishment  of  common-law  of- 

ses,  which  are  punishable  by  fine  and 

'riaonment  in  the  jail  only,  said  stat- 
does  not  deprive  the  police   court 

jurisdiction  of  the  common-law  of- 

le  of  keeping  a  bawdy  bouse,  because 
punishment  for  such  offense  may 
imprisonment    for   more    than    one 

r.    U.  8.  v.  Marshall  (D.  C.  1887)  8 

ckey,  34. 

5.  Sentence*    for    term*    exceeding 

<  year  In  case  of  two  different  con- 

:!<!■».— Under    this   section    the    cir- 

:  court  of  the  United  States  sitting 

Sew  York,  in  which  relator  was  con- 
ed on  two  different  occasions  and 

tenced  to  terms  exceeding  one  year, 

i  authorized  to  direct  that  his  ear- 
sentence  should  be  executed  at  tbe 

e  County  Penitentiary,  and  his  later 

tence   at   Sing   Sing  prison.      In   re 

Iters  <C.  C.  19041  128  Fed.  791. 

i.  Sentence  to  Jail  In  a  certain  place. 

■e  will  authorize  tbe  holding  of  tbe 
■oner  by  the  keeper  of  that  jail  at 

0528.  (R.  S.  §  5542.)      Penitentiary  sentences,  where  to  be  ex- 
ecuted. 

n  every  case  where  any  criminal  convicted  of  any  offense  againsj 
;  United  States  is  sentenced  to  imprisonment  and  confinement  to 
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another  place,  to  which  the  jail  has  been 
removed  by  authority  of  tbe  state  leg- 
islature. In  re  Hartwell  (C.  C.  1871) 
Fed.  Caa.  No.  8,173. 

17.  Sentence  to  penitentiary  outside 
of  state. — In  sentencing  a  prisoner  to 
confinement  in  a  penitentiary  ontsfdc 
the  limits  of  the  state  in  which  be  was 
tried,  it  is  not  necessary  that  the  rec- 
ord of  his  conviction  should  show  that 
there  was  no  penitentiary  within  that 
state  suitable  for  the  confinement  of 
prisoners  from  the  federal  courts,  or 
that  the  attorney  general  had  desig- 
nated the  penitentiary  in  question  for 
such  purpose.  In  re  Wilson  (D.  C. 
1883)  18  Fed.  33,  writ  of  habeas  cor- 
pus granted  (1885)  5  Sup.  Ct.  935.  114 
U.  S.  417,  29  L.  Ed.  89. 

18.  Removal  of  prisoner  from  atato 
prison  to  jail.— Under  this  section,  held, 
that  the  court  has  no  power  after  the 
expiration  of  tbe  term  in  which  the 
sentence  4s  imposed,  to  order  the  re- 
moval of  the  prisoner  from  a'  state 
prison  to  a  county  jail.  U.  S.  v.  Green  - 
waid  (D.  O.  1804)  64  Fed.  6. 

19.  Sentence  for  grand  larceny  In  Dli- 
trlot  of  Columbia.— Re  v.  St.  D.  C.  ! 
1144,  provides  that  a  person  convicted, 
among  other  offenses,  of  larceny,  shall 
be  imprisoned  "in  the  penitentiary"  for 
a  certain  period.  Section  1158  pro- 
vides that  a  person  convicted  of  grand 
larceny  "shall  be  sentenced  to  suffer 
imprisonment  and  labor"  for  a  period 
not  less  than  one  year.  Held  that, 
where  a  person  is  convicted  of  grand 
larceny,  sentence  can  be  executed  only 
in  a  penitentiary.  Ex  parte  Friday 
(D.  a  1890)  43  Fed.  916. 

Cited  without  definite  application, 
Mnckin  v.  U.  8.  (1888)  6  Sup.  Ct.  777, 
779,  117  U.  S.  348,  29  L.  Ed.  909;  U.  S. 
v.  De  Walt  (1888)  9  Sup.  Ct.  Ill,  128 
U.  S.  393,  32  L.  Ed.  485;  U.  S.  v.  Mc- 
Mahon  (1896)  17  Sup.  Ct.  28,  30.  164 
U.  S.  81,  41  L.  Kd.  357;  Stokes  v.  U- 
S.  (1894)  60  Fed.  597,  599,  9  C.  C.  A. 
152;  Cochran  v.  U.  S.  (1906)  147  Fed. 
206,  77  C-  C.  A.  432;  Thomas  v.  U.  S. 
(1907)  156  Fed.  897,  901,  84  C.  C.  A. 
477,  17  Ij.  B.  A.  (N.  S.)  720;  Low  v. 
U.  S.  (1909)  169  Fed.  86.  94  O.  C.  A. 
1;  U.  S.  v.  Tod  (C.  C.  1885)  25  Fed. 
815,  816;  Ex  parte  McClusky  (C.  C- 
1889)  40  Fed.  71,  73;  U.  S.  v.  Smith 
(C.  C.  1889)  40  Fed.  755,  760;  In  re 
Christian  (C.  C.  1897)  82  Fed.  199, 
201;  Woodward  v.  Bridges  (D.  C.  1906) 
144  Fed.  156;  Ex  parte  Peexe  (D.  C. 
1906)  144  Fed.  1016  (affirmed  [1907J 
153  Fed.  166,  82  0.  C.  A.  340,  12  L. 
B.  A.  [N.  8.]  314) ;  (1857)  8  Op.  Atty. 
Gen.  289. 
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hard  labor,  it  shall  be  lawful  for  the  court  by  which  the  sent 
passed  to  order  the  same  to  be  executed  in  any  State  jail  or  p 
tiary  within  the  district  or  State  where  such  court  is  held,  1 
of  which  jail  or  penitentiary  is  allowed  by  the  legislature  of  th 
for  that  purpose. 

Act  March  3,  1820,  c  05,  |  15,  4  Stat.  118. 


Note*  of 

See  notes  under  ]  10529,  ante. 

Effect  of  statute  as  requiring  prose- 
cutions by  Indictment.— In  view  of  R. 
S.  H  5039.  5541.  5542  (this  compila- 
tion. SS  10523.  10527,  10528),  it  was 
held  tbat  prosc;utions  of  violation))  of 
R.  8.  Sft  3242,  3244,  ante,  {ft  5005,  5971, 
must  be  by  indictment  or  presentment 
of  a  grand  jurv.  LI.  S.  v.  Johaunesen 
(C.  C.  1887)  35  Fed.  411. 

Incarceration  of  prisoner*  jn  Ben. 
oral.— A  federal  prisoner  ma;  be  in- 
carcerated in  an;  of  the  jails  of  the 
district.  Johnson  v.  Crawford  &  Tott- 
ers (C.  C.  1007)  154  Fed.  761. 

Reformatory  for  women  a*  peniten- 
tiary.—Under  this  and  the  preceding 
section,  a  reformatory  prison  for  wo- 
men, which  ia  tbe  stale  prison  for 
the  reformation  and  punishment  of  fe- 
male offenders  sentenced  to  bard  labor 
by  tbe  courts  of  tbe  state  and  of  tbe 
United  States,  is  a  state  penitentiary. 
Id  re  Johnson  (O.  a  1801)  40  Fed. 
477,  431. 

Right  of  state  to  refuse  to  allow  use 
of  prisoners— The  several  states  may 
refuse  to  allow  tbe  use  of  their  jails 
and  prisons  for  the  commitment  of  per- 
sons convicted  in  federal  courts.  Ex 
parte  Shores  (D.  O.  1912)  195  Fed. 
827. 

Sentence  In  violation  of  statute  as 
void.— A  sentence  to  imprisonment  in 
state  penitentiary  in  violation  of  this 
section  is  void,  and  the  defendant  is 
entitled  to  a  release  upon  habeas  cor- 
pus. In  re  Bonner  (1804)  14  Sup.  CL 
323.  324,  151  U.  S.  242,  38  L.  Ed.  149. 

Imprisonment  at  hard  lahor^Where 
the  law  mnkes  bard  labor  a  part  of  the 
punishment,  the  court  must  include 
that  in  its  sentence;  but  where  tbe 
law  requires  imprisonment  alone,  tbe 
court  may,  in  its  discretion,  order  exe- 
cution of  its  sentence  at  a  plncc  where 
lnl>or  is  exacted.  Ex  pnrte  Kurstcn- 
lick   (1ST6)   93  U.   S,  396,  399,  23  L. 
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It.  8.  |}  5541,  5542,  5546  (tl 
pilation,  ||  10527,  10528,  105- 
construed  to  widen  tbe  range  of 
meot  in  all  cases  where  any 
may  be  sentenced  to  imprisons 
a  longer  term  than  one  year,  an 
thorize  the  court  at  its  discr 
order  execution  of  its  senteact 
place  where  tabor  is  exacted  ai 
of  the  disc'  "" 


■  held  in  tbe 


hi 


rbicb  a  pri 

sentenced  provides  for  imprii 
but  not  at  hard  labor,  the  w 
bard  labor"  should  not  be  ins 
the  sentence,  even  if  such  lal 
part  of  the  discipline  of  the  p 
which  the  sentence  is  to  be 
Gardes  v.  U.  S.  (1808)  87  Fed. 
C.  C.  A.  596,  writ  of  cerBorar 
(1898)  19  Sup.  Ct,  8S4,  171  U 
43  L.  Ed.  1179. 

Whenever  the  law  defining  th< 
of  which  a  person  is  convict 
scribes  imprisonment  at  bard 
is  lawful  for  court  by  which  ■ 
tence  is  passed  to  order  tbe  at 
cuted  in  the  penitentiary.  In  i 
(D.  C.  1903)  123  Fed.  122,  12; 

Commitment  to  county  jails 
—Under  Resolution  Sept-  23.  : 
S.  8ft  5536-5538,  ante,  815  10521 
and  Code  Iowa  1807,  65  5637,  5 
county  jails  in  Iowa  are  jailt 
United  States  for  the  commit 
federal  prisoners.  Ex  parte  Sh 
C.  1912)  195  Fed.  627. 

Cited  without  definite  np| 
Ex  parte  Wilson  (1885)  5  Sup. 
940,  114  U.  8.  417,  29  L. 
Mackiu  v.  U.  S.  (1880)  6  Sup. 
779,  117  U.  S.  348,  29  L.  Ed. 
S.  v.  McMahon  (1898)  17  Sup 
30,  164  U.  S.  81.  41  L.  F.d.  357 
ran  v.  U.  S.  (1906)  147  Fed. 
C.  C.  A.  432;  Thomns  v.  U.  S 
158  Fed.  897,  901.  84  O.  O. 
17  L.  R.  A.  (N.  S.)  720;  In  r 
tian  (C.  C.  1897)  82  Fed.  199 


E.I.  SS0. 

§  10529.  (R.  S.  §  5543.)     Deductions  from  term  of  imprisi 

for  good  conduct. 
All  prisoners  who  have  been,  or  may  be,  convicted  of  any 
against  the  laws  of  the  United  States,  and  confined  in  any  St 
or.  penitentiary  in  execution  of  the  judgment  upon  such  con 
who  so  conduct  themselves  that  no  charge  for  misconduct  is  st 
against  them,  shall  have  a  deduction  of  one  month  in  each  yea 
from  the  term  of  their  sentence,  and  shall  be  entitled  to  th 
charge  so  much  the  sooner,  upon  the  certificate  of  the  wai 
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:per  of  such  jail  or  penitentiary,  with  the  approval  of  the  Attorney- 
□eral. 

Act  Match  2,  1867,  c  146,  14  Stat.  424.     Act  March  G,  1872,  c.  30,  |  1,  17 


Note*  of 
■conditional  allowance  for  good  ■•- 
iar.— A    federal   convict   in    a   New 

'It  penitentiary  ia  not  entitled  to  an 
ooditional  allowance  tor  good  bebav- 

under  this  section,  but  to  the  same 
;  of  credits  applicable  by  the  law 
the  atate  to  other  prisoners  in  the 
te   penitentiary,    under    the    follow- 

section.  In  re  Willis  (C.  C.  1897) 
Fed.  148. 

onflnement  la  Jail  ander  sentence 
filing  place. — A  prisoner  confined  in 
Sew  York  jail  under  a  sentence 
ch  did  not  fix  the  place  of  confine- 
it  is  Dot  entitled  to  the  deduction  of 
days  during  every  month,  under  Act 
-eh  3,  1875,  but  to  the  deduction  al- 
ed  by  R.  S.  |  5543  (embodied  bere- 
U.  8.  v.  Schroeder  (G.  C.  1877) 
I.  Cas.  No.  16,233. 

anflnamajit  In  Jail  exoapted  from 
e  cammutatisn  law.— R.  S.  |  6643 
bodied    herein),    is    confined    in    its 
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application  to  jails  and  penitentiaries 
where  no  credits  for  good  behavior  are 
allowed;  and  R.  S.  I  5644,  post,  10530, 
provides  that,  where  such  credits  are 
allowed  the  state  prisoners,  United 
States  prisoners  shall  be  entitled  to 
the  same,  and  hence,  a  United  States 
prisoner  in  a  county  jail  in  California 
is  entitled  to  the  commutation  fixed  by 
R.  S.  %  5ol3;  for,  under  the  Califor- 
nia law,  commutation  is  allowed  only  to 
prisoners  in  the  state  prison.  In  re 
Deering  (D.  C.  1S94)  00  Fed.  265. 

Cited  without  definite  application, 
Tliomaa  v.  U.  S.  (1907)  156  Fed.  807, 
901,  84  C.  C.  A.  477,  17  L.  R.  A.  (N. 
S.)  720;  In  re  Corcoran  (C.  C.  1880) 
47  Fed.  211;  In  re  Walters  (C.  C. 
1904)  128  Fed.  791;  Ex  parte  Jack- 
son (C.  C.  1905)  140  Fed.  266  (revers- 
ed [1906]  143  Fed.  783,  75  C.  C.  A. 
41);  In  re  Raymond  (D.  C.  1901)  110 
Fed.  155;  Woodward  v.  Bridges  (D.  C. 
1906)  144  Fed.  156. 

0530.  (R.  S.  §  5544.)  Application  of  preceding  section, 
rhe  preceding  section,  however,  shall  apply  to  such  prisoners  only 
are  confined  in  jails  or  penitentiaries  where  no  credits  for  good 
lavior  are  allowed;  but,  in  other  cases,  all  prisoners  now  or  here- 
;r  confined  in  the  jails  or  penitentiaries  of  any  State  for  offenses 
linst  the  United  States,  shall  be  entitled  to  the  same  rule  of  credits 

good  behavior  applicable  to  other  prisoners  in  the  same  jail  or 
litentiary. 

Act  June  14,  1870,  c.  128,  16  Stat.  151.  ' 

This  section  was  superseded  in  part  by  Act  March  3,  1875,  c.  145,  {  1,  and 
Act  June  21,  1902,  c  1140,  post,  |J  10531-10533. 


Notes  of 
ee  notes  under  gi  10523,  10529,  ante. 
•ndllloDB]  discharge  on  expiration  of 
banco  by  reason  Of  credits.— Where, 
he  time  of  relator's  sentence  for  a 
.'ral  offense,  to  be  served  in  a  New 
It  penitentiary,  he  was  subject  to 
™  N.  I.  1886.  c.  21,  providing  a 
;me  of  credits  for  good  behavior  for 
prisoners  so  confined,  and  be  was 
'barged  a  year  and  ten  months  be- 
i  the  expiration  of  his  sentence  by 
son  of   credits   earned   under  such 

such  discharge  was  conditional  on 
nonronviction  of  a  felony  before  the 
ire  period  ot  bis  sentence  had  ei- 
;d,  as  provided  by  section  14  there- 

and  on  his  being  so  convicted,  and 
in  sentenced  to  imprisonment  In  a 
•  York  prison,  the  authorities  in 
rge  thereof  were  authorized  to  de- 
i  him  for  a  period  equal  to  the 
iiiut  of  good  time  so  previously 
ned,  in  addition  to  his  subsequent 
tence.    In  re  Walters  (a  a  1904) 

Fed.  79L 
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Act  Pa.  1901  (P.  L.  166),  allowing  a 

specified  commutation,  but  making  such 
allowance  conditional  on  the  act  of  the 
Governor  of  the  state,  approved  by  the 
board  of  inspectors  or  managers  of 
Pennsylvania  penitentiaries,  did  not 
prescribe  a  "rule  of  ereditB,"  but  rather 
a  commutation  of  sentence  to  be  exer- 
cised at  the  discretion  of  state  officers, 
and  wss  therefore  not  applicable  to 
federal  prisoners.  V.  S.  v.  Byers  (D, 
C.  1904)  127  Fed.  993. 

Unconditional  allowance  for  good  be- 
havior.—A  federal  convict  in  a  New 
York  penitentiary  is  not  entitled  to  an 
unconditional  allowance  for  good  be- 
havior, under  the  preceding  section,  but 
to  the  same  rule  of  credits  applicable 
by  the  law  of  the  state  to  other  pris- 
oners in  the  same  penitentiary,  under 
this  section.  In  re  Willis  (C.  C.  1897) 
83  Fed.  148. 
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er  was  sentenced  on  (oar  Indictment* 

to  cumulative  sentence*  of  18  months 
on  three  of  them  and  6  month*  on  the 
last,  and  claimed  that  such  6  month*' 
■entence  was  illegal,  the  deduction  for 
food  time  to  which  he  was  entitled,  aa 
provided  by  Rev,  Laws  Mass.  c.  225,  1 
113,  should  be  allowed  from  the  aggre- 
gate of  the  three  lawful  sentences,  and 
not  from  the  aggregate  of  all  four. 
Woodward  v.  Bridges  (D.  C.  1906)  144 
Fed.  156. 

Commutation  In  absence  sf  report  on 
good  conduct, — On  the  assumption  that 
the  Pennsylvania  act  of  May  11,  1001, 
entitled  "An  act  providing  for  the  com- 
mutation of  sentences,  for  good  be- 
havior of  convicts  in  prisons,  penitentia- 
ries, workhouses  and  count?  jail*  of 
this  state,  and  regulations  governing  the 
same,"  is  by  congressional  legislation 
applicable  to  United  States  prisoner* 
confined  in  the  Eastern  Penitentiary  of 
tbat  state  at  the  time  of  its  enactment, 
a  United  States  prisoner  so  confined 
has  no  right  to  commutation  for  good 
conduct,  in  the  absence  of  a  report  on 
that  subject  by  the  board  of  prison  of- 
ficial* to  the  goverhor  and  action  there- 
on by  the  latter,  with  the  approval  of 
the  designated  state  officers.  In  re 
Raymond  (D.  C.  1001)  110  Fed.  IBS'. 

Jail  prisoners  to  whom  state  commu- 
tation law  does  not  apply.— A  prisoner 
undergoing  imprisonment  for  contempt 
is  not  entitled  to  the  credit  under  the 
provision  tbat  "in  other  cases  all  pris- 
oners now  of  hereafter  confined  in  the 
jails  or  penitentiaries  of  any  state,  for 
offenses  against  the  United  States,  shall 
he  entitled  to  the  same  rule  of  credits 
for  good  behavior  applicable  to  other 
prisoners  in  the  same  jail  or  peniten- 
tiary," as  the  California  commutation 
act  of  March  14,  1881,  relates  only  to 
§  10531.  (Act  March  3,  1875,  c.  145,  §  1.)  Deductions  from  t< 
of  imprisonment  for  good  conduct. 
All  prisoners  who  have  been,  or  shall  hereafter  be,  convictec 
any  offence  against  the  laws  of  the  United  States,  and  confir 
in  execution  of  the  judgment  or  sentence  upon  such  conviction 
any  prison  or  penitentiary  of  any  State  or  Territory  which  has 
system  of  commutation  for  its  own  prisoners,  shall  have  a  ded 
tion  from  their  several  terms  of  sentence  of  five  days  in  each  . 
every  calendar  month  during  which  no  charge  of  misconduct  s! 
have  been  sustained  against  each  severally,  who  shall  be  dischar 
at  the  expiration  of  his  term  of  sentence  less  the  time  so  deduc 
and  a  certificate  of  the  warden  or  keeper  of  such  prison  penitenti 
of  such  deduction  shall  be  entered  on  the  warrant  of  commitme 
Provided,  That,  if  during  the  term  of  imprisonment  the  priso 
shall  commit  any  offence  for  which  he  shall  be  convicted  by  a  jt 
all  remissions  theretofore  made  shall  be  thereby  annulled.  (18  S 
479.) 

This  was  the  first  section  of  an  act  entitled  "An  act  to  provide  for  deduc 

from  the  terms  of  sentence  of  United  States  prisoners." 
Section  2  of  the  act  is  set  forth  post,  |  10545. 
This  section  superseded  In  part  K.   S.  £§  5543,  5544,  ante,  (5  10520,  1C 

and  was  in  part  superseded  by  Act  June  21,  1002,  c  1140,  ||  1,  2,  pos 

10532,  10533. 
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state  prisons,  and  has  no  applicatiu 
prisoners  in  county  jails.  In  re  T. 
(C.  C.  1880)  37  Fed.  849. 

Even  if  the  California  act  of  1880 
amended  March  14,  1881,  applied 
prisoner*  in  county  jails,  one  imprii 
ed  for  the  term  of  six  months  w< 
not  be  entitled  to  a  credit,  as  it  I 
viilcB  tbat  one  entitled  to  credit  "a 
be  allowed  from  his  term,  instead 
in  lieu  of  the  credits  heretofore  all 
ed  by  law,  a  deduction  of  two  men 
in  each  of  tbe  first  two  years,"  ■ 
and  contains  no  credit*  for  monthi 
fraction*  of  a  rear.     Id. 

Under  this  and  tbe  following  sect 
it  was  beld  that,  as  Act  Cal.  March 
1881,  provides  for  commutation 
such  prisoners  only  as  are  confine' 
the  state  prisons  for  terms  of  one  ; 
and  over,  a  United  States  prisoner 
to  the  county  Jail  for  six  months  is 
titled  to  no  credits  for  good  beha 
U.  S.  v.  Qoujon  (D.  a  1889)  30 
773. 

Conviction  of  felony  between  dit 
discharge  and  expiration  of  original 
tenoa.— If  the  sentence  of  a  fed 
prisoner  be  commuted,  and  between 
date  of  his  discharge  and  the  dat 
expiration  of  bis  full  original  tern 
is  convicted  of  any  felon;,  even  thr 
not  for  an  offense  against  the  Ut 
States,  be  must,  under  R.  S.  j  : 
(embodied  herein),  incorporating, 
reference,  Laws  N,  Y,  1883,  c.  21,  s 
in  tbe  place  where  confined  for  the  1 
felony  the  unexpired  term  of  his  < 
inn!  sentence.  In  re  Willis  (C.  C.  1 
83  Fed.  148. 

Cited  without  definite  applies 
Ex  parte  Jackson  (C.  C.  1005)  140 
266  (reversed  ri906i  143  Fed.  783 
C.  C.  A.  41) ;  Woodward  v.  Bridges 
C.  1006)  144  Fed.  156. 
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1  States,"  within  die  meaning  of  this  a  New  York  jail  under  a  sentence  wliic-li 

'ctiori.     In  re  Terr;   (C.  C.  1889)  37  did  not  fix  the  place  of  confinement  la 

'ed.   649.  not  entitled  to  the  deduction  of  five  days 

Prisoner*  la  county  jails  or  places  of  during  every  month,  under  this  section, 

imporary     confinement— This     section  ™J  Jj  th*  d^?5SSS2  'SlTf*  b£  ? 


i  not  apply   to  persona  confined  i 


|  5543,  ante,  1  10529.    U.  S.  v.  Schroe- 


Junty  jails  or  other  places  of  tempo-  *»  <°-  °-  18T7>  ^^  C**-  No-  16-" 
•ry  confinement     In  re  Corcoran  (C,      ™* 

O.  L.  1S94)  80  Fed.  265.  tain.— A   sentence   of   imprisonment   to 

Prisoners  to  whom  state  law  does  not  commence    upon    the    expiration    of   a 

Pply.— This   section    is   not    applicable  preceding  sentence  la  not  uncertain  be- 

j  one  confined  in  a  county  jail  in  Cal-  cause  by  this  section  convicts  who  are 

oraia,   which'  has   a   system   of   com-  chargeable  with  no  misconduct  are  en- 

intstion  for  its  own  prisoners,  though  titled   to  a   Rood   time   credit   on   their 

list  system  does  not  allow  deductions  sentences.     Howard  v.  U.  8.   (1896)  75  ' 

or   prisoners  confined   in   jail.      Id   re  Fed.  886,  21  C.  C.  A.  586,  34  L.  R.  A. 

'erry  (C.  C.  1889)  37  Fed.  649.  609. 

Under  this  and  the  preceding  section,  ....... 

eld,  that  ai  Act  Cal.  March  14,  1881,  Violation  of  conditions  of  wmm»>ta. 
rovidea  for  commutation  for  such  pris-  «<"".— A  state  court  cannot  grsnt  re- 
ners  only  as  are  confined  in  the  state  lief  to  OQe  held  aa  a  P^o11"  m  a  atata 
risont  for  terms  of  one  year  and  over,  penitentiary  for  violation  of  the  con- 
United  States  prisoner  sent  to  the  ditio11  o(  *  commutation  of  a  sentence 
ounty  jail  for  six  months  is  entitled  to  b*  *  federal  court  People  v.  Sage 
o  credits  for  good  behavior.  U.  a  v.  <18M>  42  N.  T.  a  251,  11  App.  Div.  4. 
lonjon  (D.  C.  1889)  39  Fed.  773. 
Confinement  in  Jail  under  sentence 
lot  fixing  plane.— A  prisoner  confined  in  155. 

i  10532.  (Act  June  21,  1902,  c.  1140,  §  1.)    United  States  prisoners; 
commutation  for  good  conduct;  computation. 
Each  prisoner  who  has  been  or  shall  hereafter  be  convicted  of 

my  offense  against  the  laws  of  the  United  States,  and  is  confined, 
n  execution  of  the  judgment  or  sentence  upon  any  such  convic- 
ion,  in  any  United  States  penitentiary  or  jail,  or  in  any  peniten- 
iary,  prison,  or  jail  of  any  State  or  Territory,  for  a  definite  term, 
>ther  than  for  life,  whose  record  of  conduct  shows  that  he  has 
aithfully  observed  all  the  rules  and  has  not  been  subjected  to  punish- 
nent,  shall  be  entitled  to  a  deduction  from  the  term  of  his  sentence 
o  be  estimated  as  follows,  commencing  on  the  first  day  of  his  arrival 
it  the  penitentiary,  prison,  or  jail :  Upon  a  sentence  of  not  less  than 
ix  months  nor  more  than  one  year,  five  days  for  each  month;  upon 
i  sentence  of  more  than  one  year  and  less  than  three  years,  six  days 
or  each  month ;  upon  a  sentence  of  not  less  than  three  years  and 
ess  than  five  years,  seven  days  for  each  month ;  upon  a  sentence  of 
lot  iess  than  five  years  and  less  than  ten  years,  eight  days  for  each 
nonth;  upon  a  sentence  of  ten  years  or  more,  ten  days  for  each 
nonth.  When  a  prisoner  has  two  or  more  sentences,  the  aggregate 
if  his  several  sentences  shall  be  the  basis  upon  which  his  deduction 
ball  be  estimated.     (32  Stat.  397.) 

This  section  and  the  two  sections  next  following  were  an  act  entitled  "An  act 

to  regulate  commutation  for  good  conduct  for  United  States  prisoners." 
This  act  superseded  in  part  K.  S.  ||  5543,  0544,  ante,  St  10529,  10530,  and 

also  superseded  in  part  Act  March  3,  1875,  c.  145,   |  1,  ante,   5  10531,  and 

Act  March  3,  1501,  c.  529,  |  8,  post,  S  10559. 
Provisions  for  release  on  parole  of  prisoners  who  have  served  a  part  of  the 

term  of  sentence  were  made  by  Act  June  25,  1910,  c.  887,  post,  H  10535-10544. 

Notes  of  Decisions 

Right  to  deduction  for  good  conduct  ed.  If  he  faithfully  observes  all  the 
n  general. — The  right  of  a  federal  rules,  and  has  not  been  subjected  to 
riaoncr  under  Act  June  21,  1902  (32  punishment,  he  is  entitled  to  the  cred- 
its!. 397).  and  Act  April  27.  1906  It  specified;  if  not,  he  is  entitled  to  no 
post  !  10534),  to  a  deduction  from  reduction  whatever.  (1909)  28  Op. 
lis    term    of    imprisonment    for    good      Atty.   Gen.  109. 

nnrtuct,   is   dependent   upon   his   com-  A    prisoner,    who    has    violated    the 

lying  with  the  conditions  therein  nam-       conditions   named,  must  serve   his   en- 
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tire  term  unless  the  attorney  general 
shall,  In  bis  discretion,  restore  to  him 
all  or  a  part  of  the  time  thus  lost. 
Id. 

The  record  of  conduct  essential  to  en- 
title the  prisoner  to  credit  is  not  his 
record  for  any  particular  month  or 
year,  but  for  the  entire  term.  (1909) 
28  Op.  Atty.  Gen.  100. 

Computation  of  term..— Where  an  ex- 
ecution of  sentence  has  not  been  stay- 
ed by  an  appeal,  the  term  of  impris- 
onment given  by  such  sentence  should 
be  computed  from  the  date  of  the  sen- 
tence, and  it  must  be  presumed  in  fa- 
vor of  the  prisoner  that  he  would  have 
earned  his  allowance  of  time  for  good 
behavior  given  by  this  section,  and  it 
is  not  material  that  during  n  portion  of 
the  time  during  which  the  prisoner  has 
been  confined,  he  was  held  ostensibly 
for  an  offense  otber  than  that  for 
which  be  was  originally  convicted, 
since  in  the  eye  of  the  law  he  has  all 
the  time  been  serving  out  the  sentence 
that  was  imposed  upon  him.  In  re 
Jennings  (G.  0.  1002}  118  Fed.  479, 
482. 

Prisoners  convicted,  or  convicted  and 
sentenced,  before  enactment.— The  lan- 
guage of  this  section  whs  very  proba- 
bly intended  to  make  the  statute  ap- 
plicable to  cases  of  prisoners  convict- 
ed before  it  became  operative,  but  not 
sentenced  until  afterward;  but,  in  any 
event,  section  10534,  post,  being  the 
later  and  also  the  more  specific,  must 
govern,  and  the  statute  does  not  ap- 
ply to  prisoners  sentenced  before  it 
took   effect.     V.    S.   v.   Farrnr    (1905) 


139   Fed.   260,   71   C.   0.   A.  3i 

versing  order  In  re  Fsrrsx  1 
1004]  133  Fed.  254) ;  U.  8.  v.  J 
(1906)  143  Fed.  783,  75  C.  C. 
(reversing  judgment  Ex  parte  J 
[C.  C.  1905]  140  Fed.  266). 

Since  Laws  N.  T.  1886,  a  2J 
vides  a  full  scheme  for  giving 
to  prisoners  confined  in  its  stat 
ons,  for  good  behnvior,  and  is 
fore  made  applicable  to  federa 
oners  confined  therein  by  R.  S.  | 
ante,  |  10530.  this  section  do 
apply  to  such  prisoners  confined 
state  prisons  of  New  York  wht 
sentenced  before  its  enactment. 
Walters   (C.  C.  1904)   128  Fed. 

This  section  should  be  constr 
apply  to  prisoners  sentenced 
as  well  as  after  its  passage,  at 
standing  the  direct  conflict  b 
the  provisions  thereof  and  of 
10534,  post,  in  that  respect,  in  i 
the  purpose  for  which  the  statu 
enacted,  as  shown  by  the  reco 
Congress,  which  was  to  renin 
inequalities  then  existing  by  rca 
the  diversity  of  the  laws  of  the  f 
states  and  which  then  applied  t 
eral  prisoners  confined  in  their  p 
Ex  parte  Jackson  (C.  C.  1!M)J 
Fed.  266,  judgment  reversed  V, 
Jackson  (1906)  143  Fed.  783,  It 
A.  41. 

The  statute  does  not  apply  to  : 
oner  who  was  convicted  and  sen 
on  March  24, 1902.  Woodward  v. 
es  (D.  C.  1906)   144  Fed.  166. 

Cited  without  definite  appli 
Halligan  v.  MarcU  (1913)  205 
403,  125  0.  C.  A.  619. 


§  10533.  (Act  June  21,  1902,  c.  1140,  §  2.)    Restoration  of  fori 
commutation. 
In  the  case  of  convicts  in  any  United  States  penitentiary 
Attorney-General  shall  have  the  power  to  restore  to  any  such 
vict  who  has  heretofore  or  may  hereafter  forfeit  any  good 
by  violating  any  existing  law  or  prison  regulation  such  po 
of  lost  good  time  as  may  be  proper,' in  his  judgment,  upon  recom 
dations  and  evidence  submitted  to  him  by  the  warden  in  charge. 
toration,  tn  the  case  of  United  States  convicts  confined  in  Stati 
Territorial  institutions,  shall  be  regulated  in  accordance  with  the 
governing  such  institutions,  respectively.     (32  Stat.  397.) 
See  notes  to  preceding  section. 
Cited     without    definite    application,      (11)13)  208  Fed.  403,  125  C.  0.  I 
U.  S.  v.  Farrar   (1905)   139  Fed.  260.  See  notes  under  {  10512,   ant 

71   C.   C.   A.   336;   Halligan   v.   MarcU 

§  10534.  (Act  June  21,  1902,  c.  1140,  §  3,  as  amended,  Act  Apr 
1906,  c.  1997.)     Sentences  affected  by  act. 

This  Act  shall  apply  to  all  sentences  imposed  subsequent  to 
twenty-first,  nineteen  hundred  and  two,  and  to  the  sentences 
posed  prior  thereto  the  commutation  upon  which  is  less  than 
provided  in  this  Act.     (32  Stat.  398.    34  Stat.  149.) 
See  notes  to  section  1  of  this  act,  ante,  g  10532. 
This  section,  as  originally  enacted,  was  as  follows: 
"That  this  Act  shall  take  effect  and  be  in  force  from  and  after  thirty  dayi 
the  date  of  its  approval,  and  shall  apply  only  to  sentences  imposed  by 
subsequent  to  the   time   that   this  Act  takes  effect,  aa   hereinbefore  pr< 
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Prisoners  serving  under  any  sentence  imposed  prior  to  inch  time  shall  be  en- 
titled and  receive  the  commutation  heretofore  allowed  under  existing  law*. 
Such  existing  laws  are  hereby  repealed  aa  to  all  sentences  Imposed  subsequent  to 
the  time  when  this  Act  takes  effect." 

It  was  amended  by  Act  April  27,  1906,  c.  1897,  cited  above,  to  read  as  set 
forth  here. 

Notes  of  Decisions 

.on    of   commutation    for    good   be-  amended    April    27,    1006,    during    his 

vlor.— Under  Act  June  25,  1810,  |  6  confinement    after    being    returned    to 

jst,  |  105401,   providing  that  where  prison   for   the    breach   of   his   parole, 

prisoner   breaks  his   parole  he  shall  Ei  parte  Mardl  (D.  C.  1914)  213  Fed. 

■ve   the   remainder   of   the    sentence  0110. 

ginall;  imposed  upon  him,  a  prison-  Cited     without     definite    application, 

is   not    entitled    to   a   commutation  Halligsn    v.    Murril    (1913)    208    Fed. 

'   good   behavior   under   this   act,   as  403,  125  C.  C.   A.  619. 

10535.  (Act  June  25,  1910,  c.  387,  §  1,  as  amended,  Act  Jan.  23, 
1913,  c.  9.)     Release  of  prisoners  on  parole;  conditions. 

Every  prisoner  who  has  been  or  may  hereafter  be  convicted  of 
y  offense  against  the  United  States  and  is  confined  in  execution 
the  judgment  of  such  conviction  in  any  United  States  peniten- 
iry  or  prison,  for  a  definite  term  or  terms  of  over  one  year,  or  for 
e  term  of  his  natural  life,  whose  record  of  conduct  shows  that  he 
s  observed  the  rules  of  such  institution,  and  who,  if  sentenced  for 
definite  term,  has  served  one-third  of  the  total  of  such  term  or 
rms  for  which  he  was  sentenced,  or,  if  sentenced  for  the  term  of 
s  natural  life,  has  served  not  less  than  fifteen  years,  may  be  re- 
ised  on  parole  as  hereinafter  provided.  (36  Stat.  819.  37  Stat. 
0) 

This  section  and  the  nine  sections  next  following  were  an  act  entitled  "An 
Act  to  parole  United  States  prisoners,  and  for  other  purposea." 
This  section,  as  originally  enacted,  was  as  follows: 

"Every  prisoner  who  has  been  or  may  hereafter  be  convicted  of  any  offense 
against  the  United  States,  and  is  confined  in  execution  of  the  judgment  of  such 
conviction  in  any  United  States  penitentiary  or  prison,  for  a  definite  term  or 
terms  of  over  one  year,  whose  record  of  conduct  shows  he  baa  observed  the 
rules  of  such  Institution,  and  who  lias  served  one-third  of  the  total  of  the  term 
or  terms,  for  which  be  was  sentenced,  may  be  released  on  parole  as  hereinafter 
provided." 
It  was  amended  by  Act  Jan.  23,  1013,  c.  9,  cited  above,  to  read  aa  set  forth 

Provisions  for  deductions  from  term  of  imprisonment  for  good  conduct  were 
made  by  R.  S.  ff  0543,  5544,  Act  March  3,  1S75,  c.  145,  |  1,  and  Act  June  21. 
1902,  c.  1140,  S  1,  ante,  f$  10528-10532. 

Notes  of  Decisions 

Parole   as  commutation.— A   "parole"  this  section  a  prisoner  who  had  serv- 

tantamount  to  a  commutation.    Due-  ed  one-third  of  sentence  as  commuted 

y  v.  Thompson  (1915)  223  Fed.  305,  by   president   held   eligible    for   parole. 

Sat   i,  547,   affirming   judgment  Duehay  v.  Thompson   (1015)   223  Fed. 

lompson  t.  Duehay  (D.  C.  1914)  217  305,  138  C.  C.  A.  547,  affirmiug  judg- 

n.  484.  ment    Thompson    v.    Duehay     (D.    C. 

Prisoner    eligible   for    parole.— Under  1914)   217  Fed.  484. 

10536.  (Act  June  25,  1910,  c.  387,  §  2.)    Board  of  parole  for  each 
penitentiary  or  other  prison;  members;  clerk;  meetings. 

The  superintendent  of  prisons  of  the  Department  of  Justice,  and 
le  warden  and  physician  of  each  United  States  penitentiary  shall 
institute  a  board  of  parole  for  such  prison,  which  shall  establish 
lies  and  regulations  for  its  procedure  subject  to  the  approval  of 
le  Attorney-General.  The  chief  clerk  of  such  prison  shall  be 
erk  of  said  board  of  parole,  and  meetings  shall  be  held  at  each 
rison  as  often  as  the  regulations  of  such  board  shall  provide:  Pro- 
ided,  That  in  every  case  where  a  prison  other  than  a  United  States 
snitentiary  is  used  for  the  confinement  of  such  prisoners  it  shall  be 
ic  duty  of  the  Attorney-General  to  designate  the  officers  of  said 
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prison  who,  together  with  the  superintendent  of  prisons  shall 
tute  such  board  for  said  prison.    (36  Stat.  819.) 
See  notes  to  preceding  section. 

§  10537.  (Act  June  25,  1910,  c.  387,  §  3.)  Application  for 
discretion  of  board;  terms  and  conditions;  limits  of  res 
approval  by  Attorney-General. 
If  it  shall  appear  to  said  board  of  parole  from  a  report 
proper  officers  of  such  prison  or  upon  application  by  a  priso 
release  on  parole,  that  there  is  a  reasonable  probability  th; 
applicant  will  live  and  remain  at  liberty  without  violating  th 
and  if  in  the  opinion  of  the  board  such  release  is  not  incom 
with  the  welfare  of  society,  then  said  board  of  parole  maj 
discretion  authorize  the  release  of  such  applicant  on  parole, 
shall  be  allowed  to  go  on  parole  outside  of  said  prison,  and, 
discretion  of  the  board,  to  return  to  his  home,  upon  such  ter 
conditions,  including  personal  reports  from  such  paroled  per 
said  board  of  parole  shall  prescribe,  and  to  remain,  while  on 
in  the  legal  custody  and  under  the  control  of  the  warden  c 
prison  from  which  paroled,  and  until  the  expiration  of  the  t 
terms  specified  in  his  sentence,  less  such  good  time  allowanc 
or  may  hereafter  be  provided  for  by  Act  of  Congress;  and  t 
board  shall,  in  every  parole,  fix  the  limits  of  the-  residence  of  t 
son  paroled,  which  limits  may  thereafter  be  changed  in  the  di; 
of  the  board :  Provided,  That  no  release  on  parole  shall  becom 
ative  until  the  findings  of  the  board  of  parole  under  the  terms 
shall  have  been  approved  by  the  Attorney-General  of  the 
States.    (36  Stat.  819.) 

See  Dotes  to  section  1  of  this  set,  ante,  f  1053. 
§  10538.  (Act  June  25,  1910,  c.  387,  §  4.)    Violation  of  parol* 

rant  for  retaking  prisoner. 
If  the  warden  of  the  prison  or  penitentiary  from  which  sa: 
oner  was  paroled  or  said  board  of  parole  or  any  member 
shall  have  reliable  information  that  the  prisoner  has  viola 
parole,  then  said  warden,  at  any  time  within  the  term  or  te 
the  prisoner's  sentence,  may  issue  his  warrant  to  any  officer 
after  authorized  to  execute  the  same,  for  the  retaking  of  sue 
oner.     (36  Stat.  820.) 

See  notes  to  section  1  of  this  act,  ante,  f  10536. 
§  10539.  (Act  June  25,  1910,  c.  387,  §  5.)     Office™  author 

execute  warrant;  expenses. 
Any  officer  of  said  prison  or  any  federal  officer  author 
serve  criminal  process  within  the  United  States,  to  whoi 
warrant  shall  be  delivered,  is  authorized  and  required  to  execu 
warrant  by  taking  such  prisoner  and  returning  him  to*  said 
within  the  time  specified  in  said  warrant  therefor.  All  necess 
penses  incurred  in  the  administration  of  this  Act  shall  be  paid 
the  appropriation  for  the  prison  in  connection  with  which  si 
pense  was  incurred,  and  such  appropriation  is  hereby  made  a' 
therefor.     (36  Stat.  820.) 

See  notes  to  section  1  of  this  act,  ante,  f  10535. 
§  10540.  (Act  June  25,  1910,  c.  387,  §  6.)    Action  by  board  of 

on  issue  of  warrant;  revocation  of  parole. 
At  the  next  meeting  of  the  board  of  parole  held  at  such 
after  the  issuing  of  a  warrant  for  the  retaking  of  any  j 
prisoner,  said  board  of  parole  shall  be  notified  thereof,  and 
prisoner  shall  have  been  returned  to  said  prison,  he  shall  b< 
an  opportunity  to  appear  before  said  board  of  parole,  and  t- 
board  may  then  or  at  any  time  in  its  discretion  revoke  the  on 
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rminate  such  parole  or  modify  the  terms  and  conditions  thereof. 
*  such  order  of  parole  shall  be  revoked  and  the  parole  so  terminated, 
le  said  prisoner  shall  serve  the  remainder  of  the  sentence  originally 
iposed;  and  the  time  the  prisoner  was  out  on  parole  shall  not  be 
Jcen  into  account  to  diminish  the  time  for  which  he  was  sentenced. 
16  Stat.  820.) 

See  notes  to  section  1  of  this  act,  ante,  |  10535. 
Note*  of  Decisions 
Loss  of  good  time  by  breach  of  pa-  (1903)  208  Fed.  403,  125  C.  0.  A.  619, 
Is. — Under  this  section  a  prisoner,  on  reversing  judgment  El  pnrte  Marcil  {D. 
dug  reincarcerated,  loses  the  good  C.  WIS)  207  Fed.  809.  See,  also,  Ex 
me  that  he  earned  while  In  priaon  be-  parte  Marcil  (D.  C.  11)14)  213  Fed. 
re   his    parole.      Ualiigun    v.    Marcil       990. 

10541.  (Act  June  25,  1910,  c.  387,  §  7.)  Parole  officer  for  each 
penitentiary;  duties;  salary  and  expenses;  supervision  of  pa- 
roled prisoners  by  marshals. 

Each  board  of  parole  shall  appoint  a  parole  officer  for  the  peni- 
;ntiary  over  which  it  has  jurisdiction.  Subject  to  the  direction 
id  control  of  such  board,  it  shall  be  the  duty  of  such  officer  to 
id  paroled  prisoners  in  securing  employment  and  to  visit  and  exer- 
se  supervision  over  them  while  on  parole,  and  such  officer  shall  have 
ich  authority  and  perform  such  other  duties  as  the  board  of  parole 
lay  direct.  The  salary  of  each  parole  officer  shall  be  fixed  by  the 
sard  of  parole,  but  shall  not  exceed  one  thousand  five  hundred  dol- 
irs  per  annum,  which,  together  with  his  actual  and  necessary  travel- 
tg  expenses,  when  approved  by  such  board,  shall  be  paid  out  of  the 
ppropriation  for  the  maintenance  of  the  penitentiary  to  which  he  is 
isigned,  which  appropriation  is  hereby  made  available  for  the  pur- 
ose.  In  addition  to  such  parole  officers  the  supervision  of  paroled 
risoners  may  also  be  devolved  upon  the  United  States  marshals  when 
le  board  of  parole  may  deem  it  necessary.  (36  Stat.  820.) 
See  notes  to  section  1  of  this  act,  ante,  {  10535. 

A  general  limitation  on  subsistence  allowances,  or  money  in  lieu  thereof,  as 
to  officers  and  employes  of  the  United  States,  was  made  by  g|  3236a,  3236b, 

10542.  (Act  June  25,  1910,  c.  387,  §  8.)  Gratuities,  transporta- 
tion, etc.,  to  paroled  prisoners. 

It  shall  be  the  duty  of  the  warden  of  the  prison  to  furnish  to  any 
nd  all  paroled  prisoners  the  usual  gratuities,  consisting  of  clothing, 
'an spoliation,  and  five  dollars  in  money;  the  transportation  fur- 
ished  shall  he  to  the  place  to  which  the  paroled  prisoner  has 
lected  to  go,  with  the  approval  of  the  board  of  parole.  The  warden 
f  the  prison  who  furnishes  these  gratuities  is  hereby  authorized 
3  charge  the  actual  cost  of  the  same  in  his  accounts  against  the 
Inited  States :  Provided,  however,  That  when  any  such  paroled 
risoner  shall  have  received  his  final  discharge,  while  he  is  away  from 
uch  prison,  he  shall  be  entitled  to  no  further  gratuities  provided  for 
ischarged  prisoners  under  existing  law.  (36  Stat.  820.) 
See  notes  to  section  1  of  this  act,  ante,  S  10535. 

Previous  provisions  authorising  the  furnishing  of  transportation  home,  cloth- 
ing and  money  to  convicts  discharged  from  state  prisona  or  jails  were  made  by 
Act  March  3,  1875,  c  145,  j  2,  post,  5  10545. 

Previous  provisions  authorizing  the  furniahing  of  transportation  home,  cloth- 
ing and  money  to  convicta  discharged  from  United  States  prisons  were  made  by 
Act  March  3,  1891,  ft  529,  }  6,  post,  f  10557. 

10543.  (Act  June  25,  1910,  c.  387,  §  9.)  United  States  prisoners 
in  State  reformatories;  parole  under  State  laws;  expenses  of 
parole  and  supervision;  approval  by  Attorney-General;  return 
of  prisoner  to  home  outside  of  State. 

Whenever  any  person  has  been  convicted  of  any  offense  against 
he  United  States  which  is  punishable  by  imprisonment,  and  has- 
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been  sentenced  to  imprisonment  and  is  confined  therefor, 
reformatory  institution  of  any  State  in  accordance  with 
fifty-five  hundred  and  forty-eight  of  the  Revised  Statutes,  ( 
laws  of  the  United  States,  then  if  such  State  has  laws  for  th 
of  prisoners  committed  to  such  institutions  by  the  courts  of  th; 
such  person  convicted  of  any  offense  against  the  United  Stat 
be  eligible  to  parole  on  the  same  terms  and  conditions  and 
same  authority  and  subject  to  recommittal  for  violation  of  sue 
in  the  same  manner,  as  persons  committed  to  such  institution: 
courts  of  said  State,  and  the  laws  of  said  State  relating  to  th< 
of  prisoners  and  the  supervision  thereof  in  such  institutions  art 
adopted  and  made  to  apply  to  persons  committed  to  such  insi 
for  offenses  against  the  United  States.  The  necessary  cost  o 
and  supervision  of  such  prisoners,  to  the  State  where  such 
tion  is  located  shall  be  paid  by  the  United  States  out  of  the 
priation  for  the  support  of  prisoners  confined  in  state  inst 
which  appropriation  is  hereby  made  available  for  the  purpo 
such  prisoner  shall  be  entitled  to  go  on  parole  until  the  A 
General  shall  have  approved  the  order  therefor :  Provide' 
when  a  prisoner  is  committed  to  such  institution  outside  of  tl 
where  he  lives  he  may  be  permitted  by  his  parole  to  retun 
home,  and  in  such  case  the  supervision  of  such  prisoner  or 
shall  devolve  upon  the  marshal  of  the  district  where  said  ] 
lives,  and  in  case  such  prisoner  should  violate  his  parole  a 
for  his  recommitment  shall  be  delivered  to  and  executed  by  sa 
shal.    (36  Stat.  821.) 

See  notes  to  section  1  of  this  set,  ante,  f  10535. 

It.  S.  |  5548,  mentioned  in  this  section,  is  set  forth  post,  |  10549. 

Notes  of  Decisions 
Bee  notes  under  |  10523,  ante. 

§  10544.  (Act  June  25,  1910,  c.  387,  §  10.)     Power  of  Presi 

grant  pardon  or  commutation,  or  good  time  allowance  b; 

Congress,  not  impaired  by  this  act. 

That  nothing  herein  contained  shall  be  construed  to  imj 

power  of  the  President  of  the  United  States  to  grant  a  pai 

commutation  in  any  case,  or  in  any  way  impair  or  revol 

good  time  allowance  as  is  or  may  hereafter  be  provided  by 

Congress.     (36  Stat.  821.) 

See  notes  to  section  1  of  this  act,  ante,  j  10635. 
Notes  of  Decisions 
See  |  10501,  and  nou<s  thereunder. 

§  10545.  (Act  March  3,  1875,  c.   145,  §  2.)     Furnishing  < 
and  money  to  discharged  prisoners. 

On  the  discharge  from  any  prison  of  any  person  convic 
der  the  laws  of  the  United  States  on  indictment,  he  or  si 
be  provided  by  the  warden  or  keeper  of  said  prison  with  oi 
suit  of  clothes  and  five  dollars  in  money,  for  which  charj 
be  made  and  allowed  in  the  accounts  of  said  prison  with  th 
ed  States:  Provided,  That  this  section  shall  not  apply  to 
sentenced  for  a  term  of  imprisonment  of  less  than  six  montr 
Stat.  480.) 

Provisions  authorizing  the  furnishing  of  transportation  home,  dot) 

money    to   convicts  discharged   from  Government   prisons   were  msd« 

Mnrcu  3,  1891,  e.  529,  %  «,  )iost,  }  10557. 
Provisions  authorizing  the  furnishing  of  transportation   home,  clot! 

money  to  convicts  paroled  were  made  by  Act  June  25,  1810,  c.  387,  | 

t  10542. 
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§  10546.  (R.  S.  §  5545.)  Actual  reasonable  cost  of  subsisting 
prisoners  to  be  paid. 
Hereafter  there  shall  be  allowed  and  paid  by  the  Attorney-General, 
tor  the  subsistence  of  prisoners  in  the  custody  of  any  marshal  of  the 
United  States  and  the  warden  of  the  jail  in  the  District  of  Columbia, 
such  sum  ■  only  as  it  reasonably  and  actually  cost  to  subsist  them. 
And  it  shall  be  the  duty  of  the  Attorney-General  to  prescribe  such 
regulations  for  the  government  of  the  marshals  and  the  warden  of 
the  jail  in  the  District  of  Columbia,  in  relation  to  their  duties  under 
this  chapter,  as  will  enable  him  to  determine  the  actual  and  reasonable 
expenses  incurred. 

Act  May  12, 1864,  c.  86,  |  3,  13  Stat.  75.  Act  March  5,  1872,  c  80,  |  1,  17 
Stat.  35. 

Provisions  (or  the  payment  of  expenses  for  the  transportation  and  subsist- 
ence of  prisoners  confined  in  a  United  States  penitentiary  were  made  by  Act 
March  3,  1691,  c.  529,  |  5,  post,  f  10556. 

Notes  of  Decision  a 

Former    law   at   to   compensation   of  the  Interior,  requiring  the  marshal  of 

■arshal    for    keeping    and    subsisting  the  District  of  Columbia  to  state  and 

prisoners.— The  marshal  of  the  District  settle   his   accounts   for   fees   and   ex- 


Columbia  is  entitled,  under  Act  pensee  of  courts,  in  accordance  with 
March  3,  1807,  c.  23,  to  a  daily  allow-  Act  Feb.  26,  1853,  c.  80,  the  marshal 
ance  of  21  cents  and  a  slight  fraction  is  entitled  to  receive  for  the  main- 
far  keeping  and  subsisting  prisoners  tenance  of  the  prisoners  confined  in 
confined  in  the  jail  of  the  District  on  jail  for  criminal  offenses  such  allow- 
criminal  charges.  (1862)  10  Op.  Atty.  ance  as  thst  act  authorises.  (1863)  10 
Gen.  210.  Op.  Atty.  Gen.  463. 
Dnder  the  order  of  the  Secretary  of 

§  10547.  (R.  S.  §  5546,  as  amended,  Act  July  12,  1876,  c.  183,  and 
Act  March  3,  1901,  c.  873.)  Designation  of  penitentiary  by 
Attorney  General ;  transportation  of  prisoners ;  expenses ; 
change  of  place  of  imprisonment. 
All  persons  who  have  been,  or  who  may  hereafter  be,  convicted 
of  crime  by  any  court  of  the  United  States,  including  consular  courts, 
whose  punishment  is  imprisonment  in  a  District  or  Territory  or  coun- 
try where,  at  the  time  of  conviction  or  at  any  time  during  the  term 
of  imprisonment,  there  may  be  no  penitentiary  or  jail  suitable  for 
the  confinement  of  convicts,  or  available  therefor,  shall  be  confined 
during  the  term  for  which  they  have  been  or  may  be  sentenced,  or 
during  the  residue  of  said  term,  in  some  suitable  jail  or  penitentiary 
in  a  convenient  State  or  Territory,  to  be  designated  by  the  Attorney- 
General,  and  shall  be  transported  and  delivered  to  the  warden  or  keep- 
er of  such  jail  or  penitentiary  by  the  marshal  of  the  District  or  Terri- 
tory where  the  conviction  has  occurred;  and  in  case  of  convictions 
by  a  consular  court  the  transportation  shall  be  by  some  properly  quali- 
fied agent  or  agents  designated  by  the  Department  of  State,  the  rea- 
sonable actual  expense  of  transportation,  necessary  subsistence,  and 
hire  and  transportation  of  guards  and  agent  or  agents  to  be  defrayed 
from  the  appropriation  for  bringing  home  criminals;  and  if  the  con- 
viction be  had  in  the  District  of  Columbia,  the  transportation  and  de- 
livery shall  be  by  the  warden  of  the  jail  of  that  District,  the  reason- 
able actual  expense  of  transportation,  necessary  subsistence,  and  hire 
and  transportation  of  guards  and  the  marshal,  or  the  warden  of  the 
jail  in  the  District  of  Columbia  only,  to  be  paid  by  the  Attorney- 
General  out  of  the  judiciary  fund.  But  if,  in  the  opinion  of  the  At- 
torney-General, the  expense  of  transportation  from  any  State,  Terri- 
tory, or  the  District  of  Columbia  in  which  there  is  no  penitentiary 
will  exceed  the  cost  of  maintaining  them  in  jail  in  the  State,  Territory, 
or  the  District  of  Columbia  during  the  period  of  their  sentence,  then 
it  shall  he  lawful  so  to  confine  them  therein  for  the  period  designated 
in  their  respective  sentences.  And  the  place  of  imprisonment  may  be 
changed  in  any  case  when,  in  the  opinion  of  the  Attorney-General, 
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it  is  necessary  for  the  preservation  of  the  health  of  the  prisoner, 
or  when,  in  his  opinion,  the  place  of  confinement  is  not  sufficient  to 
secure  the  custody  of  the  prisoner,  or  because  of  cruel  and  improper 
treatment :  Provided,  however,  That  no  change  shall  be  made  in  the 
case  of  any  prisoner  on  the  ground  of  the  unhealthiness  of  the  pris- 
oner or  because  of  his  treatment,  after  his  conviction  and  during 
his  term  of  imprisonment,  unless  such  change  shall  be  applied  for  by 
such  prisoner,  or  some  one  in  his  behalf. 

Act  May  12,  1864,  c.  86,  |  1,  13  Stat  74.  Act  March  5.  1872,  c  30,  f  1, 
17  Stat.  35.  Act  July  12,  1876,  c.  183,  19  Stat  88.  Act  March  3,  1901,  c. 
873,  31  Stat.  1450. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
"All  persons  who  have  been,  or  who  may  hereafter  be,  convicted  of  crime, 
by  any  court  of  the  United  States,  whose  punishment  is  imprisonment,  in- a 
district  or  Territory  where,  at  the  time  of  conviction,  there  may  be  no  peni- 
tentiary or  jail  suitable  for  the  confinement  of  convicts,  or  available  therefor, 
shall  be  confined  during  the  term  for  which  they  have  been  or  may  be  sen- 
tenced in  some  suitable  jail  or  penitentiary  in  a  convenient  State  or  Terri- 
tory, to  be  designated  by  the  Attorney-General,  and  shall  be  transported  and 
delivered  to  the  warden  or  keeper  of  such  jail  or  penitentiary  by  the  mar- 
shal of  the  district  or  Territory  where  the  conviction  has  occurred ;  and  if  the 
conviction  be  had  in  the  District  of  Columbia,  in  such  case  the  transportation 
and  delivery  shall  be  by  the  warden  of  the  jail  of  that  district ;  the  reasonable 
actual  expense  of  transportation,  necessary  subsistence  and  hire,  and  transpor- 
tation of  guards  and  the  marshal,  or  the  warden  of  the  jail  in  the  District  of 
Columbia,  only,  to  be  paid  by  the  Attorney-General,  out  of  the  judiciary  fund. 
But  if,  in  the  opinion  of  the  Attorney-General,  the  expense  of  transporta- 
tion from  any  State,  Territory,  or  the  District  of  Columbia,  in  which  there  is 
no  penitentiary,  will  exceed  the  cost  of  maintaining  them  in  jail  in  the  State, 
Territory,  or  the  District  of  Columbia  during  the  period  of  their  sentence, 
then  it  shall  be  lawful  so  to  confine  them  therein  for  the  period  designated  in 
their  respective  sentences." 
It  was  amended  by  Act  July  12,  1876,  c.  183,  cited  above,  to  read  as  follows: 
"All  persons  who  have  been,  or  who  may  hereafter  be,  convicted  of  crime  by 
any  court  of  the  United  States  whose  punishment  is  imprisonment  in  a  Dis- 
trict or  Territory  where,  at  the  time  of  conviction,  or  at  any  time  during  the 
term  of  imprisonment,  there  may  be  no  penitentiary  or  jail  suitable  for  the 
confinement  of  convictB  or  available  therefor,  shall  be  confined  during  the  term 
for  which  they  have  been  or  may  be  sentenced,  or  during  the  residue  of  said 
term,  in  some  suitable  jail  or  penitentiary  in  a  convenient  State  or  Territory* 
to  be  designated  by  the  Attorney-General,  and  shall  be  transported  and  de- 
livered to  the  warden  or  keeper  of  such  jail  or  penitentiary  by  the  marshal  of 
the  District  or  Territory  where  the  conviction  has  occurred;  and  if  the  con- 
viction be  had  in  the  District  of  Columbia,  the  transportation  and  delivery 
shall  be  by  the  warden  of  the  jail  of  that  District;  the  reasonable  actual  ex- 
pense of  transportation,  necessary  subsistence,  and  hire  and  transportation  of 
guards  and  the  marshal,  or  the  warden  of  the  jail  in  the  District  of  Columbia, 
only,  to  be  paid  by  the  Attorney-General,  out  of  the  judiciary  fund.  But  if,  in 
the  opinion  of  the  Attorney-General,  the  expense  of  transportation  from  any 
State,  Territory  or  the  District  of  Columbia,  in  which  there  is  no  penitentiary, 
will  exceed  the  cost  of  maintaining  them  in  jail  in  the  State,  Territory,  or  the 
District  of  Columbia  during  the  period  of  their  sentence,  then  it  shall  be  law- 
ful so  to  confine  them  therein  for  the  period  designated  in  their  respective  sen- 
tences. And  the  place  of  imprisonment  may  be  changed  in  any  case,  when,  in 
the  opinion  of  the  Attorney-General,  it  is  necessary  for  the  preservation  of  the 
health  of  the  prisoner,  or  when,  in  his  opinion,  the  place  of  confinement  is  not 
sufficient  to  secure  the  custody  of  the  prisoner,  or  because  of  cruel  or  improper 
treatment:  Provided,  however,  That  no  change  shall  be  made  in  the  case  of 
any  prisoner  on  the  ground  of  the  unhealthiness  of  the  prisoner,  or  because  of 
his  treatment,  after  his  conviction  and  during  his  term  of  imprisonment,  unless 
such  change  shall  be  applied  for  by  such  prisoner,  or  some  one  in  his  behalf." 

It  was  further  amended  by  Act  March  3,  1901,  c.  873,  last  cited  above,  to  read 
as  set  forth  here. 

Notes  of  Decisions 

L    Effect  as  to  preceding  sections  and  con-        6.    Consideration   of  home  or  domicile  of 
structlon  therewith.  prisoner  In  providing  for  confinement 

2.    Designations  by  attorney  general.  7-    Confinement  in  another  district 

8.    Effect  as  to  jurisdiction  of  police  court.        J    ££^n^?jg£  of  «■**■«««■"• 
_      .  .  .  ..        .  v.    Proceedings  for  change. 

4.    Special  process  of  commitment.  10     Imprlsonment  for  more  u^  a  yeaP 

6.    Right   of   convict   to   object   that   state      u     Record  ot  conviction. 

had  not  consented  to  use  of  peniten-       12.    Review  by  habeas  corpus  of  court's  de- 

tiary.  determination. 
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See  notes  under  J  10527,  ante, 

1.  Effect  a*  to  preceding  sections 
and  construction  ttiorawltti.— R.  S.  || 
5540-5542  (ante,  IS  10520-10628), 
were  not  repealed  by  the  amendment  of 
R.  ■  S.  (  5546,  i>y  Act  Jul;  12,  1876,  c. 
183,  19  Stat  188  (embodied  herein), 
which  re-enacted  the  original  section, 
with  provisions  for  changing  the  place 
of  confinement.  The  several  provisions 
are  to  be  read  together,  and  the  restric- 
tion of  the  marshal  to  his  expenses  of 
transportation  applies  only  where  the 
attorney  general  has  found  that  there 
if  no  available  penitentiary  within  the 
district,  and  has  designated  a  prison  in 
Brother  district  for  that  purpose.  U. 
S.  v.  McSfaboo  (1896)  17  Sup.  Ct  28, 
30,  164  U.  8.  81,  41  L.  Ed.  357. 

R.  8.  |j  5541.  5542,  6546  (this  com- 
pDation,  H  10527,  10528,  10547),  are 
construed  to  widen  the  range  of  punish- 
ment in  all  cases  where  any  person  ma; 
be  sentenced  to  imprisonment  for  a 
longer  term  than  one  year  and  to  au- 
thorize the  court  at  its  discretion  to 
order  execution  of  its  sentence  at  any 
place  where  labor  Is  exacted  as  a  part 
of  the  discipline  and  treatment  of  pris- 
oners held  in  the  institution;  but  where 
the  statute  under  which  a  prisoner  is 
sentenced  provides  for  imprisonment, 
bnt  not  at  hard  labor,  the  words  "at 
hard  labor"  should  not  be  inserted  in 
the  sentence,  even  if  such  labor  is  a 
part  of  the  discipline  of  the  prison  at 
which  the  sentence  is  to  be  served. 
Gardea  v.  U.  S.  (1898)  87  Fed.  172, 
30  C.  C.  A.  596  (writ  of  certiorari  de- 
nied [1S9S]  19  Sup.  Ct  884,  171  U.  8. 
689,  43  I..  Ed.  1179). 

The  object  of  this  section  is  to  de- 
fine the  duties  of  the  attorney  general 
when  tbere  ia  no  jail  or  penitentiary  in 
the  district  or  state  where  the  person 
Is  convicted  in  which  such  person  may 
be  confined,  and  docs  not  by  implication 
repeal,  modify,  or  change  R.  S.  f  5541, 
ante,  t  10527.  U.  S.  v.  Cobb  (D.  C. 
1890)  43  Fed.  570,  572. 

2.  Designations  by  attorney  general. 
—  Attorney  general's  designations  held 
sufficient.  Ex  parte  Karstendick  (1876) 
93  U.  8.  396,  401,  23  L.  Ed.  889. 

3.  Effect  as  to  Jurisdiction  of  police 
eourt_R.  8.  f  5641,  ante,  |  10527,  pro- 
viding that,  where  any  person  convict- 
ed of  an  offense  against  the  United 
States  is  aentenced  for  a  period  longer 
than  one  year,  the  court  may  order  the 
sentence  to  be  executed  in  any  state 
jail  or  penitentiary  within  the  district 
or  state  where  such  court  Is  held,  the 
use  of  which  is  allowed  by  the  legisla- 
ture of  the  state,  and  Act  July  12,  1876, 
c.  183,  authorizing  the  attorney  gen- 
eral to  designate  the  jails  and  peniten- 
tiaries to  which  persons  may  be  sen- 
tenced by  the  courts  of  the  United 
States,  and  to  change  the  place  of  im- 
prisonment, do  not  affect  the  jurisdic- 
tion of  the  police  court,  which  includes 
merely  misdemeanors  not  punishable  by 
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imprisonment  In  the  penitentiary,  on 
the  theory  tliat  the  effect  of  such  stat- 
utes is  to  require  that  all  sentences  to 
imprisonment  for  more  than  one  year 
mnst  be  to  confinement  in  the  peuilen- 
tiary,  and  not  a  Jail.  U.  8.  v.  Marshall 
(D.  C.  1887)  6  Mac-key,  34. 

4.  Special  process  of  commitment.— 
In  cases  of  imprisonment  under  Act 
May  12,  1804,  §  1,  no  special  process1 
of  commitment  is  necessary.  In  re 
Osterhsus  (C.  C.  1864)  Fed.  Cas.  No. 
10,609. 

5.  Right  of  convict  to  object  that 
■tats  had  not  consented  to  use  ot  peni- 
tentiary ^-Convict  held  not  entitled  to 
make  the  objection  that  the  state  bad 
not  given  its  consent  to  the  use  of  its 
penitentiary.  Ex  parte  Karstendick 
(1876)  93  U.  8.  396,  400,  23  L.  Ed.  889., 

6.  Consideration  of  homo  or  domicile, 
of  prisoner  In  providing  for  confine- 
ment.—There  is  no  warrant  of  law  for 
confining  in  a  Philippine  prison  a  Fili- 
pino Bailor  convicted  in  the  United 
States  conaular  court  at  Shanghai, 
China,  of  the  murder  of  a  Chinaman  on 
the  United  States  army  transport  Lis- 
trom,  and  sentenced  to  fifteen  years' 
imprisonment  (1902)  24  Op.  Atty. 
Gen.  649. 

R.  S.  S  5546,  as  amended  by  the  act 
of  March  3,  1901  (embodied  herein), 
or  without  the  amendment,  contains 
nothing  to  indicate  that  congress  con- 
sidered the  home  or  domicile  of  a  con- 
vict in  providing  for  his  confinement,  or 
that  in  speaking  of  a  "convenient  state 
or  territory"  the  Philippine  Islands 
were  in  contemplation.    Id. 

7.  Confinement  la  another  district.— 
One  sentenced  for  a  term  not  exceed- 
ing one  year,  without  bard  labor,  can- 
not be  confined  in  a,  state  penitentiary 
of  another  district,  under  R.  8.  !  5546 
(embodied  herein),  providing  that  any 
one  sentenced  to  imprisonment  in  a  dis- 
trict in  which  there  ia  no  suitable  jail 
or  penitentiary  shall  be  confined  in  a 
convenient  state  or  territory  to  be  des- 
ignated by  the  attornev  general.  U. 
S.  v.  Cobb  (D.  C.  1890)  43  Fed.  570. 

8.  Power  to  change  place  of  Impris- 
onment.—R.  S.  |  5546  (embodied  here- 
in), provides  that  the  place  of  impris- 
onment may  be  changed  in  any  case> 
wben.  "in  the  opinion  of  the  attorney 
general."  it  is  necessary  to  the  pris- 
oner's health,  or  when,  "in  his  opinion," 
the  place  of  confinement  is  not  secure, 
or  the  treatment  is  cruel  or  Improper. 
Held,  that  tbe  power  of  removal  in  such 
cases  is  in  the  hands  of  tbe  attorney 
general,  and  not  in  the  courts.  U.  8. 
v.  Greenyald  (D.  C.  1894)  64  Fed.  6. 

9.  Proceedings  for  change.— Govern- 
ment held  not  authorized  to  move  for 
modification  of  sentence  with  reBpect  Jo 
place  of  imprisonment,  in  the  absence 
of  any  contingency  contemplated  by  R. 
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S.  |  5510  (embodied  herein).    U.  S.  v. 
Lane  (D.  G.  1914)  221  Fed.  299. 

When  the  statutory  contingencies 
have  not  been  met,  the  sentence  of  a 
court  In  s  criminal  case  should  not  be 
changed,  without  notice  to  the  prisoner, 
or  unless  be  consent*  or  has  been  beard? 
upon  it    Id. 

[0.  Imprisonment  for  more  thai  a 
year.— Under  R.  8.  ft  5539,  5540  (this 
compilation,  *g  10623,  10547),  an  im- 
prisonment, it  for  more  than  one  year, 
may  be  in  a  state  penitentiary,  and 
when  ao  imprisoned  the  convicted  per- 
son is  subject  to  the  same  discipline 
and  treatment  as  those  sentenced  by 
the  state  court.  Fields  v.  U.  8.  (1900) 
27  App.  D.  C.  433,  certiorari  denied 
(1907)  27  S.  Ct  543,  205  D.  3.  292,  Bl 
L.  Ed.  807. 

II.  Record  of  conviction.— In  sen- 
tencing a  prisoner  to  confinement  in 
a  penitentiary  outside  the  limits  of  the 
slate  in  which  he  was  tried,  it  is  not 
necessary  that  the  record  of  his  convic- 
tion should  show  that  there  was  no 
penitentiary  within  that  state  suitable 
for  the  confinement  of  prisoners  from 
the  federal  courts,   or   that   the   attor- 

§  10548.  (R.  S.  §  5547.)  Attorney-General  to  contract  for 
sistence,  etc. 
The  Attorney-General  shall  contract  with  the  managers  or  ] 
authorities  having  control  of  such  prisoners,  for  the  imprison 
subsistence,  and  proper  employment  of  them,  and  shall  give  the 
having  jurisdiction  of  such  offenses  notice  of  the  jail  or  penite 
where  such  prisoners  will  be  confined. 

Act  May  12,  1804,  c.  86,  i  2,  13  Stat.  76.    Act  March  6,  1872,  c.  30, 
Stat.  35. 

is  for  the  employment  of  prisoners  confined  in  United  States  i 
e  made  by  Act  March  3,  1891,  c  52'J,  5  2,  Act  March  2,  1895, 
,ct  March  3,  1001,  c.  853,  $  1,  post,  gg  10553,  10561,  10503. 
ns  for  a  commission  to  investigate  and  report  not  later  than  t 
i  December,  1910,  as  to  advisability  of  equipping  penitential 
tne  manufacture  of  various  articles  were  made  by  Act  Sept.  8,  1916, 
S  1,  39  Stat.  819. 

Notes  of  Decisions 
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Construction  of  statute  as  to  terns 
for  uss  of  Jails.— The  Montana  statute 
provides  that  persona  may  be  commit- 
ted under  authority  of  the  United 
States  to  any  jail  in  the  state  "upon 
payment  of  the  expenses  of  supporting 
such  prisoners,  ten  dollars  per  month 
to  the  county,  for  the  use  of  the  jail, 
and  all  legal  fees  to  the  jailer."  Held, 
that  this  means  $10  per  month  for  nil 
the  prisoners  so  confined,  and  not  $10 
per  month  for  each  one  of  them.  Coun- 
ty of  Lewis  and  Clarke  v.  U.  S.  (D, 
C.   1890)   77  Fed.   732. 

A  state  statute  authorizing  the  use 
of  county  jails  for  the  confinement  of 
United  Statea  prisoners  on  certain 
terms  as  to  charges  and  fees  is  not 
binding  on  the  United  States,  as  by  this 
section,  the  keeping  and  subsistence  of 
such  prisoners  is  made  a  matter  of 
contract,  under  the  control  of  the  at- 
torney general.     Id. 

(13016) 


State  statute  as  binding  oi 
States—County  supervisors  as 
with  whom   contract  should  be  I 

Under  E.  S.  U  5539,  5547  (thi 
pilation,  M  10523,  10548),  pr 
that  United  States  criminals  ira 
ed  in  the  jail  or  penitentiary 
state  or  territory  shall  be  unt 
control  of  the  officers  having  ch 
the  same,  and  authorising  the  a 
general  to  contract  with  the 
authorities  having  control  of  sut 
oners  for  their  imprisonment,  s 
cuce,  etc.:  and  Rev.  St.  Ariz 
397,  398,  2459,  2460,  521,  1972 
ing  the  powers'  and  duties  of 
supervisors  and  of  sheriffs,—! 
per  visors  of  a  county  are  the 
persons  with  whom  the  departs 
justice  should  contract  for  th 
of  United  States  prisoners  imp 
in  a  county  jail.  Avery  v.  Pimas 
ty  (1900)  80  P.  702,  7  Arix.  26. 


:h.  9)  crimbs  §  10551 

Cenpeasatlea  af  state  deriving  re-  receive  and  keep  In  the  count?  Jnl'  any 
iru  from  labor  af  federal  oonvlot^—  prisoner  committed  by  authority  of  the 
he  United  States  not  possessing  an;  United  States,,  "provision  being  made 
laces  of  imprisonment  within  the  by  the  United  States  for  the  support  of 
tates,  federal  convicts  are  admitted  such  prisoner."  Held,  that  the  amount 
v  each  state  into  its  prisons  on  con-  per  diem  fixed  by  the  supervisors  of  the 
itions  agreed  for  the  indemnification'  county  for  the  support  of  state  prlaon- 
[  the  state;  and  although  the  state  eis  must  be  presumed  a  reasonable 
i  employ  a  federal  convict  as  to  derive  compensation;  and  a  sheriff  who  re- 
turns from  hie  labor,  still  it  may  fuses  to  receive  a  United  States  prieon- 
emand  compensation  for  entertaining  er,  on  being  tendered  such  amount,  la 
ira  in  its  penitentiary,  to  be  paid  by  liable  for  contempt.  In  re  Kays  (D.  G. 
le  United  States.     (1867)  8  Op.  Atty.  1838)  36  Fed.  288. 

St  28B-             „                  .              ,  Cited    without    definite    application, 

The    compensation    In    such    case    is-  In  n  j^,,  (1890)  10  Sm  Ct_  7flo   7fl4> 

se  to  the  state  as   such,   but  is  pay-  135   y    8    263    M  L    Ed    107;    Dim. 

ale  to  any  lawfully  appointed  agent  of  mick   ,    Ton,pkinB   ,iM4)   24  Sup.   Ct 

le  state.    Id.  7S0    -jgg    1M   v     s     540>   43   L     Ea_ 

Centampt  la  refusing  to  receive  prls-  1110;     Ex   parte   Peeke    (D.    C.   1906) 

■er  en   fonder  of  per  diem  fixed  by  144    Fed.    1016    (affirmed    [1907]    158 

innty  supervisors,— By  Pen.  Code  Cal.  Fed.  1G6.  82  C.  O.  A.  340,  12  L.  R.  A. 

i  1601,  1602.  the  sheriff  is  required  to  [N,  5. J  314). 

10549.  (R.  S.  §  5548.)     Court  may  order  sentences  executed  in 
bouse  of  correction. 

Whenever  any  person  is  convicted  of  any  offense  against  the  United 
tates  which  is  punishable  by  fine  and  imprisonment,  or  by  either, 
te  court  by  which  the  sentence  is  passed  may  order  the  sentence 
>  be  executed  in  any  house  of  correction  or  house  of  reformation  for 
ivenile  delinquents  within  the  State  or  district  where  such  court  is 
eld,  the  use  of  which  is  authorized  by  the  legislature  of  the  State  for 
uch  purpose. 

Act  March  3,  1835,  c.  40,  J  5,  4  Stat  777. 

Provisions  for  release  ou  parole  of  prisoners  confined  in  State  reformatory 
institutions  were  made  by  Act  June  25,  1910,  c.  387,  I  9,  ante,  j  10543, 

No  tea  of  Decisions 
See  notes  under  j  10527.  ante. 

10550.  (R.  S.  §  5549.)     Confinement  of  juvenile  offenders. 

Juvenile  offenders  against  the  laws  of  the  United  States,  being  lin- 
er the  age  of  sixteen  years,  and  who  may  hereafter  be  convicted  of 
rime,  the  punishment  whereof  is  imprisonment,  shall  be  confined  dur- 
lg  the  term  of  sentence  in  some  house  of  refuge  to  be  designated 
y  the  Attorney- General,  and  shall  be  transported  and  delivered  to 
lie  warden  or  keeper  of  such  house  of  refuge  by  the  marshal  of  the 
istrict  where  such  conviction  has  occurred ;  or  if  such  conviction  be 
ad  in  the  District  of  Columbia,  then  the  transportation  and  delivery 
hall  be  by  the  warden  of  the  jail  of  that  district,  and  the  reasonable 
ctnal  expense  of  the  transportation,  necessary  subsistence,  and  hire, 
nd  transportation  of  assistants  and  the  marshal  or  warden,  only, 
hall  be  paid  by  the  Attorney-General,  out  of  the  judiciary  fund. 

Act  March  3,  1865,  c.  121,  %  1,  13  Stat.  538.  Act  March  5,  1872,  c.  30,  I  1, 
17  Stat.  35. 

Provisions  authorizing  the  commitment  of  minors  to  reformatories,  and  pro- 
viding for  the  separation  of  youthful  prisoners,  were  made  by  Act  March  3, 
1891,  c  529,  S  7,  poet,  f  10558. 

Provisions  for  national  training  school  for  boya  were  made  by  various  acts 
set  forth  ante.  Title  L1X  B,  chapter  A. 

Provisions  for  national  training  school  for  girls  were  made  by  various  acta, 
set  forth  ante,  Title  LIX  B,  chapter  B. 

:  10551.  (R,  S.  §  5550.)     Attorney-General  to  contract  for  then- 
subsistence,  etc. 

The  Attorney- General  shall  contract  with  the  managers  or  persons 
laving  control  of  such  houses  of  refuge  for  the  imprisonment,  sub- 
istence,  and^  proper  employment  of  all  such  juvenile  offenders,  and 
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shall  give  the  several  courts  of  the  United  States  and  of  the  Dist 
Columbia  notice  of  the  places  so  provided  for  the  confinement  o 
offenders ;  and  they  shall  tie  sentenced  to  confinement  in  the  ho 
refuge  nearest  the  place  of  conviction  so  designated  by  the  Atfa 
General. 

l  121,  |  2,  18  Stat.  53S.    Act  March  6,  1872,  c  I 

Cited     without     definite     application,      82  C.  0.  A.  340,  12  L.  B.  A. 
Bi  parte  Peeke  (D.  C.  1906)  144  Fed.      °1 " 
1016    (affirmed    [1907]    168    Pod.    186, 

§  10552.  (Act  March  3,  1891,  c.  529,  §  1.)  Location  and  erect 
Government  prisons. 
That  the  Attorney  General  and  Secretary  of  the  Interior  b 
are  hereby,  authorized  and  directed  to  purchase  three  site; 
of  which  shall  be  located  as  follows:  one  north,  the  other 
of  the  thirty-ninth  degree  of  north  latitude  and  east  of  the  '. 
Mountains,  the  third  site  to  be  located  west  of  the  Rocky  1 
tains,  and  the  same  to  be  located  geographically  as  to  be 
easy  of  access  to  the  different  portions  of  the  country,  and  ca 
be  erected  thereon  suitable  buildings  for  the  confinement  of  a 
sons  convicted  of  any  crime  whose  term  of  imprisonment  i 
year  or  more  at  hard  labor  by  any  court  of  the  United  Sta 
any  State,  Territory,  or  District  under  the  jurisdiction  of  the  D 
merit  of  Justice  of  the  United  States,  and  the  plans,  specific: 
and  estimates  of  such  sites  and  buildings  shall  be  previously 
and  approved  according  to  law,  and  shall  not  exceed  the  s 
five  hundred  thousand  dollars  each.     (26  Stat.  839.) 

This  section  and  the  eight  flections  next  following  were  an  act  entitl 

act  for  the  erection  of  United  States  prisons,  and  for  the  imprisonment  c 

ed  States  prisoners,  and  for  other  purposes." 

Notei  of  Decision* 
See  notes  under  (  10623,  ante.  to   imprisonment   in   a   penitent 


Sentence  to  hard   labor.— Act  March 


hard  labor.     Mitchell  i 


3,  1891,  o.  529,  g  1,  26  Stat  839  and  196  Fed"  874'  1Mftai  436- 

It.    S.   ||   5541,   5642,   ante,   ft   10527,  Cited     without     ■"•finite     appl 

10628,   construed   with   respect   to   the  In    re   Welty   (D.    a    1903)    12 

authority  conferred  on  a  federal  court  122,  124. 
to  sentence  a  person  convicted  of  crime 

§  10553.  (Act  March  3,  1891,  c  529,  §  2.)     Employment  o 
victs. 
That  the  convicts  be  employed  exclusively  in  the  manufact 
such  supplies  for  the  Government  as  can  be  manufactured  w 
the  use  of  machinery,  and  the  prisoners  shall  not  be  worked  o 
the  prison  enclosure.     (26  Stat.  839.) 
See  note  to  preceding  section. 

The  first  part  of  this  section,  which   made  an  appropriation  for   fit 
workshops  for  the  employment  of  prisoners,  is  omitted. 

Provisions  for  the  employment  of  prisoners  were  also  made  by  Act  M 
1895,  c.  189,  S  1,  and  Act  March  3,  1901,  c.  853,  J  1,  post,  f|  10561.  1051 
Provisions  for  a  commission  to  investigate  and  report  not  later  than  t 
Monday  in  December,  1916,  as  to'  advisability  of  equipping  penitentia 
tbe  manufacture  of  various  articles  were  made  by  Act  Sept.  8,  1916, 
f  1,  39  SUt.  819. 

§  10554.  (Act  March  3,  1891,  c.  529,  §  3.)     Selection  of  local 
prisons. 
That  the  Attorney  General  and  the  Secretary  of  the  Interi 
and  are  hereby,  authorized  to  select  the  State,  District,  or 
tory  in  which  to  locate  and  erect  the  prisons :  Provided,  Th 
consent  of  the  authorities  of  such  State,  District,  or  Territt 
first  obtained.    (26  Stat,  839.) 
(13018) 
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§  10555.  (Act  March  3,  1891,  c.  529,  §  4.)  Prison  officers ;  rules. 
That  the  control  and  management  of  said  prisons  be  vested  in 
the  Attorney-General,  who  shall  have  power  to  appoint  a  superin- 
tendent, assistant  superintendent,  warden,  keeper,  and  all  other  offi- 
;ers  necessary  for  the  safe-keeping,  care,  protection,  and  discipline 
if  such  United  States  prisoners.  He  shall  also  have  authority  to 
promulgate  such  rules  for  the  government  of  the  officials  of  said 
prisons  and  prisoners  as  he  may  deem  proper  and  necessary.  (26 
Stat  839.) 

Cited  without  definite  application, 
Ex  parte  Marcil  (D.  O.  1913)  207  Fed. 
80S,  811;   (1896)  21  Op.  Atty.  Gen.  204. 

§  10556.  (Act  March  3,  1891,  c.  529,  §  5.)  Transportation  of  pris- 
oners;  expenses. 

That  the  transportation  of  all  United  States  prisoners  convicted 
of  crimes  against  the  laws  of  the  United  States  in  any  State,  Dis- 
trict or  Territory,  and  sentenced  to  terms  of  imprisonment  in  a 
penitentiary,  and  their  delivery  to  the  superintendent,  warden,  or 
keeper  of  such  United  States  prisons,  shall  be  by  the  marshal  of  the 
District  or  Territory  where  such  conviction  may  occur,  after  the 
erection  and  completion  of  said  prisons.  That  the  actual  expenses 
of  such  marshal,  including  transportation  and  subsistence,  hire, 
transportation  and  subsistence  of  guards,  and  the  transportation 
and  subsistence  of  the  convict  or  convicts,  be  paid,  on  the  approval 
of  the  Attorney  General  out  of  the  judiciary  fund.  (26  Stat.  839.) 
Mote*  of  Doolilona 

Delivery  of  prisoner  snntHnoed  by  that  prisoner*  sentenced  by  courts 
mi rt- Martial.— A  prisoner  sentenced  by  martial  may  be  confined  In  tbe  United 
i  court-martial  to  confinement  in  a  peni-  States  penitentiary  merely  puts  such 
teotiary  of  the  United  States  should  prisoners  in  charge  of  the  civil  author- 
not  be  turned  over  to  a  marshal,  but  itiea  on  their  delivery  at  the  prison 
■hould  be  conducted  to  tbe  prison  by  which  must  be  made  by  tbe  proper  of- 
the  proper  officer  of  the  department  of  ficer  of  the  department  to  which  tao 
war.     (1895)  21  Op.  Atty.  Gen.  204.  sentencing  tribunal  belong*.     Id. 

The  provision  of  section  10061,  post, 

9  10557.  (Act  March  3,  1891,  c.  529,  §  6.)  Transportation  home, 
etc.,  of  discharged  prisoners. 
Every  prisoner  when  discharged  from  the  jail  and  prison  shall 
be  furnished  with  transportation  to  the  place  of  his  residence 
within  the  United  States  at  the  time  of  his  commitment  under  sen- 
tence of  the  court,  and  if  the  term  of  his  imprisonment  shall  have 
iieen  for  one  year  or  more,  he  shall  also  be  furnished  with  suitable 
Nothing,  the  cost  not  to  exceed  twelve  dollars,  and  five  dollars  in 
nortey. 

Act  March  3,  1891,  c.  629,  I  6,  26  Stat.  840. 

Provisions  authorizing  the  furnishing  of  clothing  and  money  to  prisoners  on 
their  discbarge  from  State  institutions  were  made  by  Act  March  3,  1875,  a 
145.  |  2,  ante,  f  10545. 

Provisions  authorizing  tbe  furnishing  of  clothing  and  money  to  paroled  pris- 
oners were  made  by  Act  June  25.  1910,  c.  378,  }  8,  ante,  j  10542. 


$  10558.  <Act  March  3,  1891,  c.  529,  §  7.)     Confinement  of  juvenile 
offenders ;   confinement  of  prisoners  in  the  United  States  Mili- 
tary prison. 
This  act  shall  not  apply  to  minors,  who,  in  the  judgment  of 
the  judges  presiding  over  United  States  courts,  should  be  com- 
mitted to  reformatory  institutions.     And  provided,  That  nothing 
in  this  act  shall  be  construed  as  prohibiting  the  courts  of  the  Unit- 
ed States  from  sentencing  to  or  confining  prisoners,  either  civil  or 
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military,  in  the  United  States  military  prison  at  Fort  Leaven 
Kansas.     (26  Stat.  840.) 

Provisions  tor  the  confinement,  support,  and  employment  of  jureiiiie 
ers  wore  made  by  R.  S.  M  5540,  5550.  ante,  H  10550,  10551. 

The  Military  Prison  at  Fort  Leavenworth  was  transferred  from  t 
Department  to  the  Department  of  Justice,  and  was  designated  aa  the 
Slates  Penitentiary,  by  Act  March  2.  18(15,  e.  18»,  ft  1,  post,  (  10561. 
Provision*  for  the  erection  of  a  United  States  penitentiary  on  the  Foi 
en  worth  Military  Reservation,  and  for  the  return  of  the  military  prison 
completion  of  such  penitentiary,  to  the  War  Department,  were  made 
June  10,  1806,  c.  400,  post,  |  10502. 

Cited     without    definite    application, 
(181)5)  21  Op.  Atty.  Gen.  204. 

§  10559.  (Act  March  3,  1891,  c.  529,  §  8.)     Deductions  fron 

of  imprisonment  for  good  conduct. 

The  said  Attorney  General,  in  formulating  rules  and  regu 

for  the  conduct  of  said  prisons,  is  hereby  authorized  to  es 

rules   for  commutation   for  good  behavior  of  said   convict 

not  for  a  longer  time  than  two  months  for  the  first  year's  im 

ment,  and  two  months  for  each  succeeding  year.     (26  Stat  J 

This  section  was  superseded  by  Act  June  21,  1902,  c.  1140,  ante,  H 

105-'U,  ps  to  scntenc™  imposed  subsequent  to  July  21,  1902,  and  sente 

posed  prior  thereto  the  commutation  upon  which  is  less  than  that  pi 

by  that  act 

Cited     without     definite     application, 
I1SU5)  21  Op.  Atty.  Gen.  204. 

§  10560.  (Act  March  3,  1891,  c.  529,  §  9.)  Designation  of  p 
tiary  by  Attorney- General ;  separation  of  youthful  pri 
The  Attorney-General  shall  be  authorized  to  designate  to 
of  said  prisons  persons  convicted  in  such  States  or  Ten 
.••hall  be  carried  for  confinement:  Provided,  That  in  the  co 
tion  of  the  prison  buildings  provided  for  in  this  act  there  s 
such  arrangement  of  cells  and  yard  space  as  that  prisonc 
der  twenty  years  of  age  shall  not  be  in  any  way  associate 
prisoners  above  that  age,  and  the  management  of  the  class 
twenty  years  of  age  shall  be  as  far  as  possible  reformatory 
Stat  840.) 

Cited    without    definite    application, 
(JS1>5)  21  Op.  Atty.  Gen.  204. 

§  10561.  (Act  March  2,  1895,  c.  189,  §  1.)     Military  Prison  t 
Leavenworth,   Kan.,  changed  to  United  States  Penitc 
and  transferred  to  Department  of  Justice. 
The  Military  Prison  at  Fort  Leavenworth,  Kansas,  indue 

the  buildings,  grounds,  and  other  property  connected  therei 
hereby  transferred  from  the  Department  of  War  to  the  Depa 
of  Justice,  to  be  known  as  the  United  States  Penitentiary,  an< 
used  for  the  confinement  of  persons  convicted  in  the  United 
courts  of  crimes  against  the  United  States  and  sentenced  to  im 
ment  in  a  penitentiary,  or  convicted  by  courts- martial  of  offens 
punishable  by  confinement  in  a  penitentiary  and  sentenced  tc 
of  imprisonment  of  more  than  one  year;  and  the  Attorney-C 
is  hereby  directed  to  transfer  to  the  said  United  States  Penit 
such  persons  now  undergoing  sentences  of  confinement,  ii 
by  the  United  States  courts,  in  State  prisons  and  penitential 
can  be  conveniently  accommodated  at  the  same  penitentiary 
vided,  That  the  said  United  States  Penitentiary  shall  be  can 
in  accordance  with  the  provisions  of  sections  four,  five,  six, 
eight,  and  nine  of  the  Act  approved  March  third,  eighteen  h 
and  ninety-one:  Provided  further.  That  the  Secretary  of  ; 
hereby  authorized,  upon  the  request  of  the  Attorney-Gene 
detail  an  officer  of  the  Army  to  act  temporarily  as  warden 
(13020) 
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d  penitentiary,  and  to  continue  the  military  guard  on  duty  thereat 
■  such  length  of  time,  not  exceeding  ninety  days,  after  the  close 
the  current  fiscal  year,  as  may  be  deemed  necessary  to  enable  the 
soners  and  property  to  be  transferred  to  the  care  and  custody 
the  officers  designated  by  the  Attorney-General  to  receive  and 
e  for  the  same:  And  provided  further,  That  convicts  in  said 
lited  Stages  Penitentiary  shall  be  employed  only  in  the  mariufac- 
e  of  articles  and  the  production  of  supplies  for  said  penitentiary, 
d  in  the  manufacture  of  supplies  for  the  Government,  and  said 
iivicts  shall  not  be  worked  outside  of  Fort  Leavenworth  Military 
nervation.  *  *  Provided,  That  for  the  fiscal  year  eighteen 
ndred  and  ninety-seven,  and  annually  thereafter,  the  Attorney- 
neral  shall  submit  estimates  in  detail  for  all  expenses  of  main- 
ning  said  penitentiary,  including  salaries  of  all  necessary  officers 
d  employees  therefor.     (28  Stat.  957.) 

These  were  provisions  following  an  appropriation  for  the  expenses  of  the 
United  States,  courts,  etc.,  in  the  sundry  civil  appropriation  act  tor  the  fiscal 
rear  1896,  cited  above. 

Provisions  for  the  erection  of  a  United  States  penitentiary  on  the  Fort  Leav- 
enworth Military  Reservation,  unci  for  the  return  to  the  War  Department  of 
the  buildings  and  grounds  transferred  to  the  Department  of  Justice  by  this 
provision,  were  made  by  Act  June  10,  1896,  c.  400.  g  1,  post,  S  10562. 

Act  March  3,  1891,  c.  529,  If  4-9,  ante,  {$  10556-10660,  mentioned  in  this 
section,  provided  for  the  management  of  United  Slates  prisons,  the  transporta- 
tion of  prisoners,  etc.,  but  section  8  thereof,  authorizing  the  Attorney -General 
to  establish  rules,  was  in  part  superseded  by  Act  June  25,  1910,  c.  3S7,  ante, 
ff  10535-10544. 

Motes  of  Decisions 
lee,    also,    notes    under     fS     10523,       penitentiary,     although     the     sentence 
i!ifl,  ante.  does  not  mention  bard  labor.     O'Brien 

Sentence  to  penitentiary  without  T;>"<'<2ao«l,£  <1B13)  ""  Fed-  8I6" 
ntlon  of  hard  labor^-A  person  con.       12B  c-  c   A-  &*>■ 

ted   in   a   United   States   court   of  a  Cited     without     definite     application, 

me  punishable  by  imprisonment  in  a      In   re   Welty   (D.   C.    1908)    123   Fed. 
litentiary  may  lawfully  he  sentenced       122,  124. 
confinement  in  the  Ft.  Leavenworth 

10562.  (Act  June  10,  1896,  c.  400,  §  1.)  Selection  of  site  for 
penitentiary  on  Fort  Leavenworth  Military  Reservation;  re- 
turn of  military  prison  to  War  Department. 
The  Attorney-General  is  hereby  authorized  and  directed  to  se- 
;t  on  the  military  reservation  at  Leavenworth,  Kansas,  within 
nits  hereinafter  described,  a  site  for  the  erection  of  a  peniten- 
try  and  other  buildings,  wall,  and  workshops  for  the  employ- 
cnt  of  United  States  prisoners,  with  such  improvements  as  he 
iy  direct  in  connection  with  the  completion  of  the  several  buildings ; 
id  penitentiary  to  be  of  a  capacity  to  accommodate  at  least  one  thou- 
nd  two  hundred  convicts,  and  to  be  situated  on  said  grounds  and 
thin  the  following  boundary  lines :  Beginning  at  a  point  at  the 
nthwestern  intersection  of  Grant  and  Logan  avenues,  thence  north 
venty-two  degrees  west  more  or  less,  forty-five  hundred  feet  more 
less  to  a  stone  in  the  field  north  of  the  Government  farm  barn, 
ence  due  west  fifteen  hundred  feet  more  or  less  to  the  north  side 
Logan  Avenue ;  thence  along  said  avenue  and  its  prolongation 
the  western  boundary  of  the  Military  Reservation;  thence  south 
>ng  said  line  to  the  southwest  corner  of  said  reservation,  thence 
st  along  the  south  line  of  said  reservation  to  the  pike  leading  north 
>m  the  city  of  Leavenworth  to  the  post  of  Fort  Leavenworth; 
ence  north  along  said  pike  to  the  point  of  beginning;  and  that  these 
ounds  thus  described  shall  be,  and  hereby  are,  set  apart  from  the 
ntiguous  military  reservation  for  United  States  penitentiary  pur- 
ses, and  assigned  to  and  placed  under  the  care  and  control  of  the 
Forney-General  as  a  United  States  penitentiary  reservation :     Pro- 
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vided,  That  when  the  United  States  Penitentiary  shall  be 
and  applied  to  the  purposes  contemplated  by  this  Act,  the  1 
and  grounds  within  the  said  Military  Reservation  of  Fort 
worth  that  were  transferred  from  the  Department  of  War  to 
partment  of  Justice,  in  accordance  with  the  provisions  of  thi 
Congress  approved  March  second,  eighteen  hundred  and  nir 
shall  be  restored  to  the  control  of  the  said  Department  of  Wa 
provided  further,  That  this  prison  reservation  shall  be  open 
tary  tactical  purposes,  when  such  purposes  do  not  interfere 
discipline  of  said  prison.     (29  Stat.  380.) 

Tliis  was  the  first  section  of  an  act  entitled  "An  act  to  establish 

the   erection  of  a  penitentiary  on  the  Military   Reservation  at  For 

worth,  Kansas,  and  for  other  purposes. " 
Sections  2,  3,  and  4,  of  the  act,  providing  Eor  the  employment  of  an 

to  prepare  plana  for  the  erection  (if  the  penitentiary  and  for  the  en 

of  convicts  in  construction  of  buildingB,  and   limiting  the   cost   th 

omitted,  as  temporary  merely,  and  executed. 
Act  March  2,  1895,  a  189,  |  1,  mentioned  in  this  section  autbo 

transfer  of  the  Military  Prison  from  the  War  Department  to  the  Dept 

Justice.  is  set  forth  ante,  |  1066% 

Hates  of  Decisions 
See  notes  under  I  10523,  ante.  816,  819,  126  C.  C.  A.  540;   1 

Cited     without     definite     application,      ty  (D.  0.  1903)  123  Fed.  121 
O'Brien  v.  McClaughry  (1913)  209  Fed. 

§  10563.  (Act  March  3,  1901,  c.  853,  §  1.)  Management  o: 
States  penitentiary  at  Atlanta,  Ga.;  transfer  of  pi 
limit  of  employment. 
The  United  States  penitentiary  at  Atlanta,  Georgia,  shal 
ried  on  in  accordance  with  sections  four,  five,  eight,  and  nil 
Act  approved  March  third,  eighteen  hundred  and  ninety- 
titled  "An  Act  for  the  erection  of  United  States  prisons  anc 
imprisonment  of  United  States  prisoners,  and  for  other  pu 
Provided  further,  That  the  Attorney- General  is  authorized  1 
fer,  in  his  discretion,  to  said  United  States  penitentiary  at 
Georgia,  such  persons  now  undergoing  sentences  of  confinen 
posed  by  the  United  States  courts,  in  other  institutions,  as 
veniently  be  accommodated  therein :  Provided  further,  That 
in  said  United  States  penitentiary  at  Atlanta,  Georgia,  may 
ployed  in  the  manufacture  of  articles  and  the  production  of 
for  said  penitentiary;  in  the  manufacture  of  supplies  for  the 
ment  that  can  be  manufactured  without  the  use  of  machii 
the  construction,  extension,  and  repairs  of  buildings  and  it 
of  the  prison,  and  in  making  necessary  materials  therefor ;  ai 
cultivation  and  care  of  the  prison  grounds  and  farm.  ( 
1185.) 

This  was  a  provision  following  an  appropriation  for  the  expenses  of 

ed  States  courts,  etc.,  in  the  sundry  civil  appropriation  act  for  the 

1902,  cited  above. 
Act  March  3,  1891,  c  629,  H  4,  5,  8,  9,  providing  for  the  mana 

United  States  prisons,  the  transportation  of  prisoners,  etc.,  ars  set  f 

H  10555,  10566, 10650,  10560. 

Nates  of  Decisions 

Bee  notes  under  8  10523,  ante. 

§  10564.  (Act  May  17,  1898,  c.  340.)     Federal  jail  at  For 

Ark.,  made  a  national  prison;   what  prisoners  may  b 

ted. 

The  Federal  jail  at  the  city  of  Fort  Smith,  Arkansas,  in 

to  the  purposes  for  which  it  is  now  used,  is  hereby  declar 

a  national  prison,     *     *     And  said  jail  may  also  be  usee 
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re  and  confinement  of  United  States  prisoners  in  the  Texarkana 
vision  of  the  western  district  of  Arkansas.     (30  Stat.  417.) 

This  was  an  act  entitled  "An  act  declaring  the  federal  jail  at  the  city  of 
Fort  Smith,  Arkansas,  a  national  prison  for  certain  purposes." 

The  part  of  the  act  omitted  provided  for  the  confinement  in  the  Jail  of  per-* 
■on*  convicted  of  crimes  in  the  United  States  court*  and  commissioners'  court* 
in  the  Indian  Territory.  It  was  superseded  by  Act  June  16,  1906,  c.  3335,  34 
Stat.  267,  providing  for  the  admission  into  the  Union  of  Oklahoma  Terri- 
tory and  the  Indian  Territory  as  the  state  of  Oklahoma. 

Note*  of  Decisions 
See  note*  under  |  10523,  ante. 


Title  LXXI 

THE  SLAVE-TRADE 


(R.  S.  §§  5551-5569.    Repealed  or  obsolete.) 

This  Title  of  the  Revised  Statutes  included  sections  5561-5669,  thereof.  The 
provisions  contained  in  those  sections,  eicept  sections  5562,  5565,  5566,  5568, 
5569,  were  incorporated  into  the  Criminal  Code,  In  chapter  10  thereof,  ante,  || 
10419-10444,  and  were  repealed  by  section  341  thereof,  ante,  f  10515. 

K.  3.  ii  5562,  5565,  5566,  providing  for  a  bounty  distribution  of  forfeiture* 
Incurred,  and  contracts  for  reception  in  Africa  of  persons  delivered  from  seized 
vessels,  were  not  included  among  the  sections  repealed  by  said  section  341, 
ante,  I  10615,  but  their  provisions  were  not  carried  into  said  Code,  apparently 
because  obsolete. 

H.  S.  H  5568,  5669,  providing  for  contract*  for  reception  in  West  Indies  of 
person*  delivered  from  seized  vessel*,  were  not  incorporated  in  or  repealed 
by  said  Criminal  Code,  apparently  because  obsolete. 

Notes  of  Decisions 


Title  LXXII 

GUANO  ISLANDS 


(R.  S.  §§  5570-5578.    Transferred.) 
This  Title   of  the  Revised   Statutes  included  sections  5570-5578  thereof. 
Those  sections   are   placed,   with   provisions  relating  to  other  Insular  posses- 
sions, ante,  under  Title  XXIII,   "The  Territories  and   Insular  Possessions," 
u  chapter  3  E  of  that  Title,  "Guano  Islands,"  it  3916-3924. 
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Title  LXXIII 

THE  SMITHSONIAN  INSTITUTION 


Bee.  Sec. 

105(15.  Id  corporation  of  the  institution.  1057G.  Library. 

10560.  Resents.  10580.  Evidence    of    title    to 

lOSOT.  Appointment  of  regents,  buildings, 

10508.  Organization   of   board.  10581.  Protection  of  property. 

10509.  Acting  Secretary.  105S2.  Appropriation  of  inten 

10570.  Duties  of  Secretary.  105X3.  Acceptance  of  other  eu: 

10571.  Statement  of  expenditures  of  in-  10584.  Disposal  of    unapp 

stitution.  money. 

10572.  Report   of  director   of  National  10585.  Disbursements. 

Museum.  10585a.  Exchange  of  typewrit 

10573.  Salary    and    removal    of    Seere-  ing    machines,    etc., 

tary,  etc.  payment  for  like  ar 

10574.  Special   meetings  of  members.  10586.  Annual  report  of  salar 

10575.  Reception    and    arrangement    of  Beers  and  employees. 

specimens   and  objects  of  art.  10587.  Right  of  repeal. 

10676.  Collections  of  the  Const  and  In-  10588.  National    Zoological   Pi 
terior    Survey,    the    Geological  ministration     by     rei 

Survey,  etc.  Smithsonian   Insrituti 

10577.  Archives,    etc.,    relating    to    In-  10588.  Heads  of  departments 

dians,   collected    by   Ueograph-  acqnisition   of   collect 

leal  and  Geological  Survey.  10590.  Report  of  expenses  of 
10577a.  Instruments  of  Coast  and  Ge-  Zoological  Park. 

odetic  Survey;    transfer  au-  10591.  Plans,    etc.,    for    build 
thorized.  bridges  in  National  I 

10578.  Distribution     of     specimens     to  Park. 


§  10565.  (R.  S.  §  5579,  as  amended,  Act.  Feb.  27,  1877,  c. 

and  Act  March  12,  1894,  c.  36.)     Incorporation  of  the 

Hon. 

The  President,  the  Vice-President,  the  Chief  Justice,  i 

heads  of  Executive  Departments  are  hereby  constituted  an  et 

ment  by  the  name  of  the  Smithsonian  Institution  for  the  incre 

diffusion  of  knowledge  among  men,  and  by  that  name  shah  be 

and  have  perpetual  succession  with  the  powers,  limitations, 

strictions  hereinafter  contained,  and  no  other. 

Act  Aug.  10,  1848.  c.  178,  |  1.  9  Stat.  102.  Act  March  20,  1871, 
Stat.  1.  Act  Feb.  27,  1877,  c.  69,  19  Stat  253.  Act  March  12,  IK 
28  Stat  41. 
A  preamble  to  this  Title  of  the  Revised  Statutes  was  as  follows: 
"James  Smithson,  esquire,  of  London,  in  tbe  kingdom  of  Great  Rrit 
ing  by  his  lust  will  and  testament  given  the  whole  of  bis  property  to  tl 
States  of  America,  to  found,  at  Washington,  under  tbe  name  of  tin 
sonian  Institution,'  an  establishment  for  the  increase  and  diffusion  < 
edge  among  men:  and  the  United  States  having,  by  an  act  of  Com 
mired  said  property  and  accepted  said  trust;  therefore,  for  the  fait 
eution  of  said  trust,  according  to  tbe  will  of  the  liberal  and  enlightenei 
This  section,  as  originally  enacted,  constituted  the  President,  the  V 
ldent,  the  Secretaries  of  State,  the  Treasury,  War,  and  the  Navy,  tie 
ter-Genernl,  the  Attorney -Genera  I,  the  Chief  Justice,  tbe  Commission 
Patent  Uiiicc,  and  the  Governor  of  the  District  of  Columbia,  and  sucl 
as  tbey  might  elect  honorary  members,  an  establishment  by  the  nan 
"Smithsonian  institution,"  for  the  purposes  and  with  tbe  powers  sp 
the  section  as  set  forth  here. 

It  was  amended  by  Act  Feb.  27,  1877,  c.  C9,  |  1,  cited  above,  by 
the  words  "Potent  Office"  to  the  word  "Patents,"  and  was  further 
by  Act  March  12,  1894,  c  36,  lust  cited  above,  by  altering  the  section 
read  as  set  forth  here ;  omitting  therefrom  the  Commissioner  of  Pat 
the  Governor  of  the  District  of  Columbia,  the  latter  office  having  been  a 
and  omitting  also  the  provision  for  honorary  members. 
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The  President  Is  authorised  to  appoint  as  a  member  of  the  Adrbory  Com- 
mittee for  Aeronautics  a  representative  of  the  Smithsonian  Institution,  by  a 
provision  in  Act  March  3,  1015,  c.  S3,  ante,  f  31351. 

Notes  of  Decision* 
Natars    of    laitltutlon.— The    Smith-       tioned    in    R.   S.    |    158,    unto,    |   232. 
oian    Institution    is    independent    of       (1907)  26  Op.  Atty.  Gen.  200. 
y  of  the  executive  departments  men- 

10566.  (R.  S.  §  5580,  as  amended,  Act  March  12,  1894,  c.  36.) 
Regents. 

The  business  of  the  institution  shall  be  conducted  at  the  city  of 
ashington  by  a  Board  of  Regents,  named  the  Regents  of  the  Smith- 
nian  Institution,  to  be  composed  of  the.  Vice-President,  the  Chief 
stice  of  the  United  States,  and  three  members  of  the.  Senate  and 
ree  members  of  the  House  of  Representatives;  together  with  six 
her  persons,  other  than  members  of  Congress,  two  of  whom  shall 
resident  in  the  city  of  Washington;  and  the  other  four  shall  be 
labitants  of  some  State,  but  no  two  of  them  of  the  same  State. 

Act  Aug.  10,  1846,  c.  ITS.  |3,9  Stat.  103.  Act  Jan.  10,  18C5,  c.  11,  13 
Stat  420.  Act  March  20,  1871,  c.  1,  17  Stat  1.  Act  March  12,  1894,  c.  36, 
28  Stat.  41. 

This  section  was  amended  by  Act  March  12,  1894,  c.  36,  cited  above,  by  strik- 
ing out,  after  the  words  "the  Chief  Justice  of  the  United  States,"  the  words 
"The  Governor  of  the  District  of  Columbia."  the  latter  office  having  been  abol- 
ished, making  the  section  read  as  set  forth  here. 

The  Nntional  Zoological  Park,  established  by  Act  March  2,  1889,  c.  370,  f  4, 
25  Stat.  808,  was  placed  under  the  direction  of  the  regents  of  the  Smithsonian 
Institution  by  Act  April  30,  1800,  c.  173,  {  2,  post,  |  10588, 

Ifotus  of  Decisions 
Idvlos     to     resents.— The     Attorney       and  as  Attorney  General,  to  give  ad- 
neral  lis  by  designation  of  person  a       vice  to  the  regents  of  that  Institution. 
■mber    of    the    Smithsonian    Institu-       (1853)  6  Op.  Atty.  Gen.  24. 
n ;   but  it  is  not  hit  duty  individually, 

10567.  (R.  S.  §  5581.)     Appointment  of  regents. 

The  regents  to  be  selected  shall  be  appointed  as  follows:  The  mem- 
rs  of  the  Senate  by  the  President  thereof;  the  members  of  the 
ouse  by  the  Speaker  thereof;  and  the  six  other  persons  by  joint 
solution  of  the  Senate  and  House  of  Representatives.  The  mem- 
rs  of  the  House  so  appointed  shall  serve  for  the  term  of  two  years; 
d  on  every  alternate  fourth  Wednesday  of  December  a  like  number 
all  be  appointed  in  the  same  manner,  to  serve  until  the  fourth 
ednesday  in  December,  in  the  second  year  succeeding  their  ap- 
'intment.  The  Senators  so  appointed  shall  serve  during  the  term 
r  which  they  shall  hold,  without  re-election,  their  office  as  Senators. 
acancies,  occasioned  by  death,  resignation,  or  otherwise,  shall  be 
led  as  vacancies  in  committees  are  filled.  The  regular  term  of 
rvtce  for  the  other  six  members  shall  be  six  years;  and  new  eleo- 
nq  thereof  shall  be  made  by  joint  resolutions  of  Congress.  Vacan- 
!s  occasioned  by  death,  resignation,  or  otherwise  may  be  filled  in 
:e  manner  by  joint  resolution  of  Congress. 
Act  Au«.  10,  1846,  c.  178,  S  3.  »  Stat.  103. 

10568.  (R.  S.  §  5582.)     Organization  of  board. 

The  regents  shall  meet  in  the  city  of  Washington  and  elect  one 
their  number  as  chancellor,  who  shall  be  the  presiding  officer  of 
e  Board  of  Regents,  and  called  the  chancellor  of  the  Smithsonian 
stitution,  and  a  suitable  person  as  Secretary  of  the  institution,  who 
all  also  be  the  secretary  of  the  Board  of  Regents.  The  board  shall  • 
so  elect  three  of  their  own  body  as  an  executive  committee,  and 
e  regents  shall  fix  on  the  time  for  the  regular  meetings  of  the  board ; 
id,  on  application  of  any  three  of  the  regents  to  the  Secretary  of 
e  institution,  it  shall  be  his  duty  to  appoint  a  special  meeting  of  the 
oard  of  Regents,  of  which  he  shall  give  notice,  by  letter,  to  each 
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of  the  members ;  "and,  at  any  meeting  of  the  board,  five  shall « 
a  quorum  to  do  business.  Each  member  of  the  board  shall 
his  necessary  traveling  and  other  actual  expenses,  in  attendin 
ings  of  the  board,  which  shall  be  audited  by  the  executive  coi 
and  recorded  by  the  Secretary  of  the  board ;  but  his  service  a 
shall  he  gratuitous. 

Act  Aug.  10,  1846,  e.  178,  (  3,  &  Stat.  103. 

§  10569.  (Act  May  13,  1884,  c.  44.)     Acting  Secretary. 

The  Chancellor  of  the  Smithsonian  Institution  may,  bj 
strument  in  writing  filed  in  the  office  of  the  Secretary 
designate  and  appoint  a  suitable  person  to  act  as  Seen 
the  Institution  when  there  shall  be  a  vacancy  in  said  off 
whenever  the  Secretary  shall  be  unable  from  illness,  abs' 
other  cause  to  perform  the  duties  of  his  office ;  and  in  such  ■ 
person  so  appointed  may  perform  all  the  duties  imposed  on  i 
retary  by  law  until  the  vacancy  shall  be  filled  or  such  inabil 
cease.  The  said  Chancellor  may  change  such  designation 
pointment  from  time  to  time  as  the  interests  of  the  Inst  it  ut: 
in  his  judgment  require.    (23  Stat.  21.) 

Tbia   was   an   net   entitled   "An   act  to  provide   for  the   appointm< 

Acting  Secretary  of  the  Smithsonian  Institution." 

This  act  was  a  repetition,  in  substance,  of  Act  Jan.  24,  18TB,  c.  21 

204. 

§  10570.  (R.  S.  §  5583.)     Duties  of  Secretary. 

The  Secretary  of  the  Board  of  Regents  shall  take  chargi 
building  and  property  of  the  institution,  and  shall,  under  the 
tion,  make  a  fair  and  accurate  record  of  all  their  proceeding 
preserved  in  the  institution ;  and  shall  also  discharge  the  d 
librarian  and  of  keeper  of  the  museum,  and  may,  with  the 
of  the  Board  of  Regents,  employ  assistants. 

Act  Aug.  10,  1846,  c.  ITS,  g  7,  9  Stat.  10S. 
§  10571.  (Act  Oct.  2,  1888,  c.  1069,  §  1.)  Statement  of  < 
tures  of  institution. 
The  Secretary  of  the  Smithsonian  Institution  shall  su 
Congress  at  its  next  session  a  detailed  statement  of  the  expe 
of  the  fiscal  year  eighteen  hundred  and  eighty-eight,  under  ap 
tions  for  "International  Exchanges,"  "North  American  Ethi 
and  the  "National  Museum,"  and  annually  thereafter  a  detaile 
ment  of  expenditures  under  said  appropriations  shall  be  si 
to  Congress  at  the  beginning  of  each  regular  session  there 
Stat.  529.) 

Provisions  requiring  the  Director  of  the  National  Museum  to  repo 
gress  nnnunllv  the  progress  of  the  museum,  were  made  bj  Act  Jul: 
c.  3:12.  i  1,  post,  §  10572. 

This  was  a  provision  of  section  1  of  the  sundry  civil  appropriate 
the  fiscal  year  ISS'J,  cited  above. 

An  annual  report  t<>  (lougresa  of  the  salaries  and  employes  paid  fr 
printions  under  the  Smithsonian  Institution  was  required  by  Act  Man 
0,  424,  i  1.  post,  S  105S6. 

The  printing  and  distribution  of  the  reports  of  tbe  Smithsonian  1 
were  provided  for  by  tbe  Printing  and  Binding  Act  of  Jan.  12,  1895,  1 
par.  33,  ante,  f  7081. 

§  10572.  (Act  July  7,   1884,  c.  332,  §   1.)     Report  of  dir 
National  Museum. 
The  Director  of  the  National  Museum  is  hereby  direct* 
port  annually  tct  Congress  the  progress  of  the  museum  du 
year  and  its  present  condition. 

Act  July  7,  1884,  c.  332,  $  1,  23  Stat.  214. 

This  was  a  provision  of  section  1  of  the  auudrr  civil  appropriate 
tbe  fiscal  year  1885,  cited  above. 
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10573.  (R.  S.  §  5584.)     Salary  and  removal  of  Secretary,  etc. 

The  Secretary  and  his  assistants  shall,  respectively,  receive  for  their 
xvices  such  sum  as  may  be  allowed  by  the  Board  of  Regents,  to  be 
lid  semi-annually  on  the  first  day  of  January  and  July;  and  shall 
:  removable  by  the  Board  of  Regents  whenever,  in  their  judgment, 
te  interests  of  the  institution  require  such  removal. 
Act  Aug.  10,  1846,  c  178,  |  7,  9  Stat.  105. 

10574.  (R.  S.  §  5585.)     Special  meetings  of  members. 

The  members  and  honorary  members  of  the  institution  may  hold 
ated  and  special  meetings,  for  the  supervision  of  the  affairs  of  the 
stitution  and  the  advice  and  instruction  of  the  Board  of  Regents, 
i  be  called  in  the  manner  provided  for  in  the  by-laws  of  the  institu- 
on,  at  which  the  President,  and  in  his  absence  the  Vice-President, 
■all  preside. 

Act  Aug.  10,  1846,  e.  178,  |  8.  9  Stat  105. 

10575.  (R.  S.  §  5586.)     Reception  and  arrangement  of  specimens 
and  objects  of  art. 

Whenever,  suitable  arrangements  can  be  made  from  time  to  time 
>r  their  reception,  all  objects  of  art  and  of  foreign  and  curious  re- 
:arch,  and  all  objects  of  natural  history,  plants,  and  geological  and 
lineralogical  specimens  belonging  to  the  United  States,  which  may 
t  in  the  city  of  Washington,  in  whosesoever  custody  they  may  be, 
lall  be  delivered  to  such  persons  as  may  be  authorized  by  the  Board 
;  Regents  to  receive  them,  and  shall  be  so  arranged  and  classified 
i  the  building  erected  for  the  institution  as  best  to  facilitate  the  ex- 
mination  and  study  of  them ;  and  whenever  new  specimens  in  natural 
istory,  geology,  or  mineralogy  are  obtained  for  the  museum  of  the 
istitution,  by  exchanges  of  duplicate  specimens,  which  the  regents 
lay  in  their  discretion  make,  or  by  donation,  which  they  may  receive, 
r  otherwise,  the  regents  shall  cause  such  new  specimens  to  be  approp- 
riately classed  and  arranged.  The  minerals,  books,  manuscripts, 
id  other  property  of  James  Smithson,  which  have  been  received  by 
ie  Government  of  the  United  States,  shall  be  preserved  separate 
nd  apart  from  other  property  of  the  Institution. 
Act  Aug.  10,  1846,  c  178,  !  6,  9  Stat.  106. 
Provisions  for  the  turning  over  to  the  Smithsonian  Institution  of  archives, 

etc,  relating  to  the  Indiana  of  North  America,  collected  by  the  Geographical 

and  Geological  Survey,  were  made  by  Act  March  3,  1879,  c  182,  |  1,  post,  | 

10576. 
The  distribution  of  duplicate  specimens  of  the  National  Museum  and  Fish 

Commission  to  colleges,  etc.,  was  authorised  by  a  provision  of  Act  March  3, 

1883,  c.  143,  |  1,  post,  S  10578. 

The  Quarter  master-General  and  his  officers  were  required  to  receive  aud 
transport  property   for  the   National  Museum   by  a  provision  of  Act  July  5, 

1884,  e.  217,  ante,  |  1787. 

The  National  Museum  was  not  created  by  any  express  statute  for  that  pur- 
pose. It  was  first  mentioned  in  an  appropriation  for  "the  National  Museum 
in  the  Smithsonian  Institution"  in  Act  June  20,  1874,  c.  328,  !  1,  18  Stat.  103. 

Provisions  for  the  transfer  to  the  Smithsonian  Institution  of  instruments  of 
the  Coast  and  Geodetic  Survey  were  made  by  Act  Aug.  1,  1914,  c.  223,  {  1, 
post,  |  10577a. 

Notes  of  Decisions 

Objacts  to  be  placed  In  Institution.— 
he  objects  of  natural  history  belong- 
ig  to  the  government  are  to  be  placed 

10576.  (Act  March  3,  1879,  c.  182,  §  1.)     Collections  of  the  Coast 
and  Interior  Survey,  the  Geological  Survey,  etc. 

All  collections  of  rocks,  minerals,  soils,  fossils,  and  objects  of 
tatural  history,  Archaeology,  and  ethnology,  made  by  the  Coast 
nd  Interior  Survey,  the  Geological  Survey,  or  by  any  other  parties 
or  the  Government  of  the  United  States,  when  no  longer  needed  for 
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investigations  in  progress  shall  be  deposited  in  the  National  1 
(20  Stat.  394.) 

Thia  was  a  provision  of  section  1  of  Ibe  sundry  civil  appro priatio; 
the  fiscal  year  1890,  cited  above. 
§  10577.  (Act  March  3,  1879,  c.  182,  §  1.)     Archives,  etc.,  i 

to  Indians,  collected  by  Geographical  and  Geological 
All  the  archives,  records  and  materials  relating  to  the  Inc 
North  America,  collected  by  the  Geographical  and  G& 
Survey  of  the  Rocky  Mountain  Region,  shall  be  turned 
the  Smithsonian  Institution,  that  the  work  may  be  comple 
prepared  for  publication  under  its  direction ;  Provided  That 
meet  the  approval  of  the  Secretary  of  the  Interior  and  of  the  Si 
of  the  Smithsonian  Institution.     (20  Stat.  397.) 

This  was  a  provision  of  section  1  of  the  sundry  civil  appropriate 
the  fiscal  year  1880,  cited  above. 

§  10577a.  (Act  Aug.  1,  1914,  c.  223,  §  1.)  Instruments  of  Co 
Geodetic  Survey;  transfer  authorized. 
The  Secretary  of  Commerce  is  authorized  to  transfer 
Smithsonian  Institution  such  instruments  of  the  Coast  an 
detic  Survey  as  in  his  judgment  are  of  historic  value  but  of 
ther  use  in  the  survey's  work.    (38  Stat.  661.) 

This  was  a  provision  of  section  1  of  the  sundry  civil  appropriate 
the  fiscal  year  11)15,  cited  above. 

General  provisions  for  the  Coast  and  Geodetic  Survey  are  set  to 
Title  LVI. 

§  10578.  (Act  March  3,  1883,  c  143,  §  1.)  Distribution  o 
mens  to  colleges,  etc. 
The  distribution  of  duplicate  specimens  of  the  National  t 
and  Fish  Commission  may  be  made  to  colleges,  academi 
other  institutions  of  learning  upon  the  payment  by  the  re 
of  the  cost  of  preparation  for  transportation  and  the  transp 
thereof.     (22  Stat.  629.) 

This  was  a  provision  following  an  appropriation  for  the  preservati 
lections  of  the  National  Museum  in  the  sundry  civil  appropriation  ai 
fiscal  year  ending  1884.  cited  above. 

A  similar  provision  was  made  in  the  similar  appropriation  act  for  tl 
log  fiscal  year,  Act  Aug.  7,  1882,  c.  433.  I  1,  22  Stat.  332. 

Tbe  National  Museum  was  not  created  by  any  express  statutory 
for  that  purpose.  It  was  first  mentioned  in  an  appropriation  for  n< 
"the  National  Museum  in  tbe  Smithsonian  Institution,"  contained  In 
20,  1874,  c.  328,  |  1,  18  Stat  103.  An  appropriation  for  a  buildir 
uae  of  the  National  Museum  was  node  by  Act  March  3,  1879,  c.  18 
Stat.  397,  and  annual  appropriations  have  continuously  been  made  foi 
of  heating,  etc.,  such  building. 

The  appointment  of  a  Commissioner  of  Fish  and  Fisheries  was  autJ 
R.  3.  i  4305.  ante,  |  901. 

§  10579.  (R.  S.  §  5587.)     Library. 

The  regents  shall  make,  from  the  interest  of  the  fund,  ar 
priatton,  not  exceeding  an  average  of  twenty-five  thousand 
annually,  for  the  gradual  formation  of  a  library  composed  of 
works  pertaining  to  all  departments  of  human  knowledge. 
Act  Aug.  10,  1846.  c.  178,  (  8,  9  Stat.  105. 

Provisions  subjecting  the  library  of  the  Smithsonian  Institution  r- 
the  Library  of  Congress  to  the  same  regulations  as  the  Library  of 
except  as  otherwise  provided,  and  giving  the  public  access  to  it  for 
tlon  on  week  days,  were  made  by  11.  S.  U  99,  100,  ante,  H  152.  IRS 
Provisions  regulating  tbe  Library  of  Congress  and  its  use  contain 
tions  S0-SI5,  and  subsequent  provisions,  ante,  ff  118-144. 

Provisions  permitting  the  use  of  the  Library  of  Congress  by  the  I 

the  Smithsonian  Institution  were  made  by  R.  S.  (  04,  ante,  S  139. 

§  10580.  (R.  S.  §  5588.)     Evidence  of  title  to  site  and  buil 

The  site  and  lands  selected  for  buildings  for  the  Smithsoni; 

tution  shall  be  deemed  appropriated  to  the  institution,  and  th 
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'  the  description  of  such  site  and  lands,  or  a  copy  thereof,  certified 
'  the  chancellor  and  Secretary  of  the  Board  of  Regents,  shall  be 
ceived  as  evidence  in  all  courts  of  the  extent  and  boundaries  of  the 
nds  appropriated  to  the  institution. 
Act  Aug.  10,  1846,  c.  178,  |  4,  9  Stat.  104. 

10581.  (R.  S.  §  5589.)     Protection  of  property. 

All  laws  for  the  protection  of  public  property  in  the  city  of  Wash- 
gton  shall  apply  to,  and  be  in  force  for,  the  protection  of  the  lands, 
lildings,  and  other  property  of  the  Smithsonian  Institution.  All 
oneys  recovered  by  or  accruing  to,  the  institution  shall  be  paid  into 
ie  Treasury  of  the  United  States,  to  the  credit  of  the  Smithsonian 
:quest,  and  separately  accounted  for. 
Act  Aug.  10,  1846,  e.  178,  |  5,  9  Stat.  104. 

10582.  (R.  S.  §  5590.)     Appropriation  of  interest. 

So  much  of  the  property  of  James  Smithson  as  has  been  received 
money,  and  paid  into  the  Treasury  of  the  United  States,  being  the 
im  of  five  hundred  and  forty-one  thousand  three  hundred  and  sev- 
ity-nine  dollars  and  sixty-three  cents,  shall  be  lent  to  the  United 
:ates  Treasury,  at  six  per  centum  per  annum  interest ;  and  six  per 
■ntum  interest  on  the  trust-fund  and  residuary  legacy  received  into 
ie  United  States  Treasury,  payable  in  half-yearly  payments,  on  the 
■st  of  January  and  July  in  each  year,  is  hereby  appropriated  for  the 
-•rpetual  maintenance  and  support  of  the  Smithsonian  Institution; 
id  all  expenditures  and  appropriations  to  be  made,  from  time  to  time, 
i  the  purposes  of  the  institution  shall  be  exclusively  from  the  accru- 
g  interest,  and  not  from  the  principal  of  the  fund.  All  the  moneys 
id  stocks  which  have  been,  or  may  hereafter  be,  received  into  the 
reasury  of  the  United  States,  on  account  of  the  fund  bequeathed,  by 
imes  Smithson,  are  hereby  pledged  to  refund  to  the  Treasury  of  the 
nited  States  the  sums  hereby  appropriated. 

Act  Aug.  10,  1846.  c.  178,  t  2,  9  Stat.  102.  Act  Feb.  5,  1867,  c.  34,  f  2.  14 
Stat.  391. 

A  permanent  appropriation  to  pay  for  the  erection  of  bolldingti  and  expenses 
of  tbe  Smithsonian  Institution,  being  six  per  centum  on  the  fund  derived  from 
the  bequest  of  James  Smithson,  was  made  by  It.  S.  f  3689,  ante,  {■  6709(49). 

10583.  (R.  S.  §  5591,  as  amended,  Act  March  12,  1894,  c.  36.) 
Acceptance  of  other  sums. 

The  Secretary  of  the  Treasury  is  authorized  and  directed  to  re- 
vive into  the  Treasury,  on  the  same  terms  as  the  original  bequest 
i  James  Smithson,  such  sums  as  the  regents  may,  from  time  to  time, 
■e  fit  to  deposit,  not  exceeding,  with  the  original  bequest,  the  sum 
f  one  million  dollars.  Provided,  That  this  shall  not  operate  as  a 
mitation  on  the  power  of  the  Smithsonian  Institution  to  receive 
loney  or  other  property  by  gift,  bequest,  or  devise,  and  to  hold  and 
ispose  of  the  same  in  promotion  of  the  purposes  thereof. 

Act  Feb.  5,  1867,  C.  34,  I  1,  14  Stat  391.     Act  March  12,  1894,  e.  36,  28 

Stat.  41. 
This  section,  as  enacted  in  tbe  Revised  Statutes,  did  Dot  contain  the  proviso 

annexed  thereto  as  set  forth  here.     Said  proviso  was  added  by  amendment  by 

Act  March  12,  1894,  c.  36,  last  cited  above. 

10584.  (R.  S.  §  5592.)     Disposal  of  unappropriated  money. 

The  regents  are  authorized  to  make  such  disposal  of  any  other 
loneys  which  have  accrued,  or  shall  hereafter  accrue,  as  interest  upon 
ie  Smithsonian  fund,  not  herein  appropriated,  or  not  required  for 
ie  purposes  herein  provided,  as  they  shall  deem  best  suited  for  the 
romotion  of  the  purpose  of  the  testator. 
Act  Aug.  10,  1846,  c.  178,  S  9,  9  Stat.  105. 

10585.  (R.  S.  §  5593.)     Disbursements. 

Whenever  money  is  required  for  the  payment  of  the  debts  or  per- 
irmance  of  the  contracts  of  the  institution,  incurred  or  entered  into 
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in  conformity  with  the  provisions  of  this  Title,  or  for  mak 
purchases  and  executing  the  objects  authorized  by  this  Ti 
Board  of  Regents,  or  the  executive  committee  thereof,  may 
to  the  chancellor  and  Secretary  of  the  board  that  such  sum  of 
is  required,  whereupon  they  shall  examine  the  same,  and,  if  th 
approve  thereof,  shall  certify  the  same  to  the  proper  officer 
Treasury  for  payment.  The  board  shall  submit  to  Congress, 
session  thereof,  a  report  of  the  operations,  expenditures,  and 
tion  of  the  institution. 

Act  Aug.  10,  1846,  e.  178,  I  3,  8  Stat.  103. 
§  10585a.  (Act  March  3,  1915,  c  75,  §  1.)  Exchange  o 
writers,  adding  machines,  etc.,  in  part  payment  for  like  ; 
■  Hereafter  the  Government  branches  under  the  direction 
Smithsonian  Institution  may  exchange  typewriters,  addii 
chines,  and  other  labor-saving  devices  in  part  payment  for 
tides.     (38  Stat.  839.) 

This  was  a  provision  of  section  1  of  the  sundry  civil  appropriate 
the  fiscal  year  1916,  cited  above. 
§  10586.  (Act  March  3,  1899,  c.  424,  §  1.)     Annual  report  • 
ries  of  officers  and  employees. 
For  the  fiscal  year  nineteen  hundred  and  one,  and  annualh 
after,  a  report  in  detail,  shall  be  made  to  Congress  of  the  sal 
all  officers  and  employees  paid  from  appropriations  under  the 
sonian  Institution.     (30  Stat.  1085.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  B 
1900.  ciled  above. 

Annual  reports  by  the  Secretary  of  the  Smithsonian  Institution  an 
Director  of  the  National  Museum  were  required  by  Act  Oct.  2,  1888, 
|  1,  and  Act  July  7.  18S4,  c.  332,  |  1,  ante,  ||  10571,  10672, 

§  10587.  (R.  S.§5594.)     Right  of  repeal. 

Congress  may  alter,  amend,  add  to,  or  repeal  any  of  the  pr< 
of  this  Title ;  but  no  contract  or  individual  right  made  or  a 
under  such  provisions  shall  be  thereby  divested  or  impaired. 

Act  Aug.  10,  1S46,  c.  178.  |  11,  9  Stat.  106. 
§  10588.  (Act  April  30,  1890,  c.  173,  §  2.)  National  Zo« 
Park;  administration  by  regents  of  Smithsonian  Inst 
The  National  Zoological  Park  is  hereby  placed  under  thi 
tion  of  the  regents  of  the  Smithsonian  Institution,  who 
thorized  to  transfer  to  it  any  living  specimens,  whether  of  ; 
or  plants,  now  or  hereafter  in  their  charge,  to  accept  gifts  for  t 
at  their  discretion,  in  the  name  of  the  United  States,  to  m: 
changes  of  specimens,  and  to  administer  the  said  Zoological  I 
the  advancement  of  science  and  the  instruction  and  recreatiot 
people.     (26  Stat.  78.) 

This  section  and  the  section  next  following  were  part  of  an  act  eat 
act  for  the  organization,  improvement,  and  maintenance  of  the  Natii 
logical  Park." 

Section  1  of  the  act  appropriated  various  sums  of  money,  one-half 
Treasury  and  one-half  from  the  revenues  of  the  District  of  Columbia 
organization,  improvement,  and  maintenance  of  the  National  Zoologi 
to  be  expended  under  the  direction  of  the  regents  of  the  Smithsonisi 
tion.     It  is  omitted,  as  temporary  merely,  and  executed. 

The  National  Zoological  Park  was  established  under  provisions  of 
trict  of  Columbia  appropriation  act  for  the  fiscal  year  1890,  Act  Marc! 
c.  370,  |  4,  25  Stat.  808,  which  constituted  a  commission  to  select  fr 
tain  district  along  Rock  Creek  a  tract  of  land,  including  a  section  of 
suitable  for  a  zoological  park,  and  to  purchase  the  land  so  selected 
proceedings  for  the  condemnation  tbereof.'tbe  United  States  to  have  ti 
land  on  payment  therefor  to  the  owners. 

A  report  to  Congress  of  the  expense  on  account  of  the  park  was  reqv 
provision  of  Act  Aug.  18,  1S94,  c.  301,  }  1,  post.  %  10590. 

The  Rock  Creek  Park  was  established  by  Act  Sept  27,  1800,  c  li 
If  3359,  3360. 
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The  Potomac  Park  was  established  by  Act  March  3,  18117,  c  S75,  ante,  |  3361. 
Provisions  for  a  parkway  connecting   Potomac  Park   with  Zoological   Park 
and  Rock  Greek  Park  were  made  by  Act  March  4,  1913,  c.  147,  |  27,  ante,  1 
3362. 

Note*  of  Deeialoma 
.labilities  of  superintendent.— Under  cretion  in  the  premises,  is  not  liable 
»  title  and  this  section,  the  superin-  for  injuries  inflicted  by  animals  bo  sent 
dent  of  the  zoological  park,  whole  to  him,  which  afterwards  eicaped,  In 
j  it  ia  to  receive  and  care  for  such  the  abaence  of  negligence  on  his  part 
mals  as  are  aent  there  by  his  an-  Jackson  v.  Baker  (1904)  24  App.  D. 
iora  in   office,  and  who  has  no  die-       C.  100. 

10589.  (Act  April  30,  1890,  c.  173,  §  3.)     Heads  of  departments 
to  aid  in  acquisition  of  collections. 

The  heads  of  executive  departments  of  the  Government  are  here- 
authorized  and  directed  to  cause  to  be  rendered  all  necessary 
d  practicable  aid  to  the  said  regents  in  the  acquisition  of  collec- 
ts for  the  Zoological  Park.    (26  Stat.  78.)  . 
See  notes  to  preceding  section. 

10590.  (Act  Aug.  18,  1894,  c.  301.)     Report  of  expenses  of  Na- 
tional Zoological  Park. 

Hereafter  a  report  in  detail  of  the  expenses  on  account  of  the 
itional  Zoological  Park  shall  be  made  to  Congress  at  the  begin- 
ng  of  each  regular  session.     (28  Stat.  384.) 

This  was  a  provision  accompanying  an  appropriation  for  the  construction 
and  other  expenses  of  the  park  in  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1895,  cited  above. 

A  like  provision,  without  the  word  "hereafter,"  was  contained  in  similar 
appropriation  acts  for  the  two  preceding  years. 

10591.  (Act  Aug.  24,  1912,  c.  355,  §  1.)    Plans,  etc.,  for  buildings 
and  bridges  in  National  Zoological  Park. 

Hereafter  all  plans  and  specifications  for  the  construction  of 
itldings  in  the  National  Zoological  Park  shall  be  prepared  under 
e  supervision  of  the  municipal  architect  of  the  District  of  Colum- 
a,  and  all  plans  and  specifications  for  bridges  in  said  park  shall 
:  prepared  under  the  supervision  of  the  engineer  of  bridges  of 
e  District  of  Columbia.     (37  Stat.  437.) 

This  was  a  provision  accompanying  an  appropriation  for  the  park  in  the 
sundry  civil  appropriation  act  for  tbe  fiscal  year  1913,  cited  above. 
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10592.  What  Revised  Statutes  embrace. 

10593.  Repeal  of  actB  embraced  in  re- 

vision. 

10594.  Accrued  rights  reserved. 
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Sec. 
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10597.  Arrangement    and    classification 

of  sections. 

10598.  Acts  passed  since  December  1, 

1873,  not  affected. 


§  10592.  (R.  S.  §  5595.)    What  Revised  Statutes  embrace. 

The  foregoing  seventy-three  titles  embrace  the  statutes  of  the  Unit- 
ed States  general  and  permanent  in  their  nature,  in  force  on  the 
ist  day  of  December  one  thousand  eight  hundred  and  seventy-three, 
as  revised  and  consolidated  by  commissioners  appointed  under  an  act 
of  Congress,  and  the  same  shall  be  designated  and  cited,  as  The  Re- 
vised Statutes  of  the  United  States. 


Notes  of 

Nature,  construction,  and  effect  of 
Revised  Statutes— In  general.— The  re- 
vision must  be  treated  as  the  legisla- 
tive declaration  of  the  statute  law  on 
the  subjects  embraced  therein  on  De- 
cember 1,  1873.  When  the  meaning  is 
plain,  the  courts  cannot  look  to  the 
statutes  revised  to  Bee  if  congress 
erred  in  the  revision,  but  they  may  do 
so,  if  necessary  to  construe  doubtful 
language.  U.  S.  v.  Bowen  (1879)  100 
U.  S.  508,  513,  25  L.  Ed.  631;  The 
Conqueror  (1897)  17  Sup.  Ot.  510,  515, 
100  U.  S.  110,  41  L.  Ed.  937;  U.  S.  v. 
North  American  Commercial  Co.  (C. 
C.  1896)  74  Fed.  145  (judgment  re- 
versed North  American  Commercial  Co. 
v.  U.  S.  [1898]  18  Sup.  Ct.  817,  171 
U.  S.  110,  43  L.  Ed.  98);  Bowen  v. 
U.  S.  (1878)  14  Ct.  CI.  162;  Wright  v. 
IT.  S.  (1879)  15  Ct.  CL  80;  Magaw  v. 
U.  S.  (1880)  16  Ct  01.  3. 

The  enactment  of  the  Revised  Stat- 
utes waB  not  original  legislation,  but 
merely  a  more  convenient  expression 
of  the  law  existing  on  December  1, 
1873.  U.  S.  v.  Moore  (C.  C.  1878) 
Fed.  Cas.  No.  15,804. 

In  the  construction  of  the  Revised 
Statutes  no  change  of  meaning  will  be 
imputed  to  a  change  of  phraseology  in 
the  re-enacted  statute  unless  the  lan- 
guage used  indicates  an  intended  de- 
parture therefrom.  U.  S.  v.  Tilden  (D. 
C.  1878)   Fed.  Cas.  No.  16,520. 

The  incorporation  of  a  particular 
statutory  provision  into  the  Revised 
Statutes,  adopted  in  1874,  was  a  leg- 
islative declaration  that  the  law  on  that 
subject  waB  as  therein  provided;  and, 
in  the  absence  of  any  obscurity  in  the 
meaning,  the  court  cannot  look  to  the 
pre-existing  statutes  to  see  whether  or 
not  they  were  correctly  incorporated. 
U.  S.  v.  North  American  Commercial 
Co.   (C.  C.  1896)   74  Fed.  145,  judg- 
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ment  reversed  North  American  Com- 
mercial Oo.  v.  U.  S.  (1898)  18  a  Ct 
817,  171  U.  S.  110,  43  L.  Ed.  98. 

The  Revised  Statutes  are  an  act  of 
Congress.  The  enactment  was  approv- 
ed and  became  the  law  June  22,  1874. 
Wright  v.  U.  S.  (1879)  15  Ct  CI.  80. 
The  object  of  the  Revised  Statutes  was 
to  simplify  and  bring  together  all  stat- 
utes and  parts  of  statutes  which,  from 
similarity  of  subject,  ought  to  be 
brought  together,  to  expunge  redundant 
and  obsolete  enactments,  and  to  make 
such  alterations  as  might  be  neces- 
sary to  reconcile  contradictions  and 
amend  imperfections  in  the  original  text 
of  the  pre-existing  statutes,  and  ail 
those  statutes  were  abrogated  by  this 
section.  Dwight  v.  Merritt  (1891)  11 
Sup.  Ct  768,  769,  140  U.  S.  213,  35 
L.  Ed.  450;  Bowen  v.  U.  S.  (1878)  14 
Ct  01-  162.  It  would  defeat  their  ob- 
ject if  courts  were  to  disregard  their 
language  and  administer  previous  en- 
actments as  if  the  Revised  Statutes 
did  not  exist  Bowen  v.  U.  S.  (1878)  14 
Ct.  CI.  162. 

The  Revised  Statutes  did  not  make  a 
new  state  of  the  law,  such  ss  would 
authorize  the  head  of  an  executive  de- 
partment to  re-examine  legal  questions 
determined  by  his  predecessors.  State 
v.  Illinois  v.  U.  S.  (1885)  20  Ct  CI.  342. 

Semble  tha,t  the  original  dates  of 
the  provisions  of  the  Revised  Statutes 
must  be  considered  in  determining  their 
effect  upon  each  other,  and  that  a  pre- 
vious decision  of  a  court  or  a  depart- 
ment based  upon  the  circumstance  that 
one  such  provision  is  an  earlier,  and 
the  other  a  later,  expression  of  the 
will  of  congress,  binds  as  much  as 
ever.     (1875)  15  Op.  Atty.  Gen.  493. 

— -  Marginal  notes-— Marginal  notes 
in  the  Revised  Statutes  may  be  refer- 
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316,  entitled  "An  act  to  correct  errors 
and  to  supply  omissions  in  the  Revised 
Statutes  of  the  United  States,"  amends 
the  Revised  Statutes  by  adding  to  them 
certain  provisions  of  eii 
but  these  amendments  v 


:  of  e 


and  a 


be  construed  as  though  the  Revised 
Statutes  were  originally  adopted  with 
these  alterations  incorporated  therein. 
Ludington  v.  U.  S.   (1879)   15  Ct.  CI. 


Construction  of  Act  Feb.  27,  1877. 
Act  Feb.  27,  1877,  entitled 
perfect  the  revision  of  the 
the  United  States,"  etc.,  must  he  deem- 
take   effect   only  from   its  date; 


of 


Tit.  74) 

red  to  on  questions  of  const  ruction,  as 
indicating  the  intention  of  congress  not 
to  alter  by  revision  the  substantial 
provisions  of  previous  acts.  Mackey  v. 
Miller  (1903)  126  Fed.  161,  62  C.  C. 
A.  139. 

The  marginal  notes  annexed  to  the 
sections  of  the  Revised  Statutes  form- 
ed a  part  of  the  Revised  Statutes  when 
adopted  by  congress,  and  are  to  be  tak- 
en and  read  as  a  part  thereof.  U.  S. 
v.  Green  (D.  0.  1905)  136  Fed.  618, 
624,  affirmed  (1905)  26  Sup.  Ct.  748, 
199  U.   3.  601,  50  L.  Ed.  328. 

—  First  edition.— The  first  edition 
of  the  Revised  Statutes  is  a  transcript 
of  the  original  in  the  state  department. 
It  is  prima  facie  evidence  of  the  law, 
but  the  original  is  the  only  conclusive 
evidence  of  the  eiact  text  of  the  law. 
Wright  r.  U.  S.  (1S79)  15  Ct.  CI.  80. 

—  Second,  edition.—  The  publica- 
tion of  the  second  edition  of  the  Revis- 
ed Statutes  under  Act  March  2,  1877, 
did  not  affect  any  statute  passed  sub- 
sequent to  December  1,  1873.  McLean 
T.  St  Paul  ft  C.  Ry.  Oo.  (C.  C.  1879) 
Fed.  Caa.  No.  8.893. 

The  act  of  March  3,  1875,  providing 
for  removal  of  causes  from  state  courts 
was  not  repealed  by  the  marginal  ref- 
erence to  the  same  in  section  039  of  the 
•era ml  edition  of  the  Revised  Stat- 
utes. Norris  v.  Mineral  Point  Tunnel 
(C.  C.  1881)  7  Fed.  272. 

The  second  edition  of  the  Revised 
Statutes  is  neither  a  new  revision  nor 

publication — a  compilation  containing 
the  original  law  with  certain  specific 
alterations  and  amendments,  made  by 
subsequent  legislation,  incorporated 
therein,  according  to  the  Judgment  of 
the  editor,  who  had  no  discretion  to 
correct  errors  or  supply  omissions. 
Wright  v.  U.  S.  (1879)  15  Ct  CI.  80. 

Construction  of  Act  Feb.  (8,  1879,  o. 
60— Act  Feb.  18,  1875,  c.  80,  18  Stat. 

§  10593.  (R.  S.  §  5596.)    Repeal  of  acts  embraced  in  revision. 

AH  acts  of  Congress  passed  prior  to  said  first  day  of  December 
one  thousand  eight  hundred  and  seventy-three,  any  portion  of  which 
is  embraced  in  any  section  of  said  revision,  are  hereby  repealed,  and 
the  section  applicable  thereto  shall  be  in  force  in.  lieu  thereof;  all 
parts  of  such  acts  not  contained  in  such  revision,  having  been  re- 
pealed or  superseded  by  subsequent  acts,  or  not  being  general  and 
permanent  in  their  nature-.  Provided,  That  the  incorporation  into 
said  revision  of  any  general  and  permanent  provision,  taken  from  an 
act  making  appropriations,  or  from  an  act  containing  other  provi- 
sions of  a  private,  local,  or  temporary  character,  shall  not  repeal,  or 
in  any  way  affect  any  appropriation,  or  any  provision  of  a  private, 
local  or  temporary  character,  contained  in  any  of  said  acts,  but  the 
same  shall  remain  in  force;  and  all  acts  of  Congress  passed  prior 
to  said  last-named  day  no  part  of  which  are  embraced  in  said  revision, 
shall  not  be  affected  or  changed  by  its  enactment. 
Notes  of  Decisions 


ther 

which  expressly,  or  by  necessary  Im- 
plication, gives  to  it  a  retrospective  op- 
eration. (1877)  15  Op.  Atty.  Gen.  222. 
Cited  without  definite  application, 
Kurtz  v.  Moffitt  (1885)  6  Sup.  Ct  148, 
154,  115  U.  S.  487,  29  L.  Ed.  458;  U. 
S.  v.  AufTinordt  (1887)  7  Sup.  Ct.  1182, 
1186,  122  U.  S.  197.  30  L.  Ed.  1182; 
Heioze  v.  Miller  (1892)  12  Sup.  Ct 
604,  606,  144  U.  S.  28,  36  L.  Ed.  333; 
Caha  v.  U.  S.  (1894)  14  Sup.  Ot  513, 
514,  152  U.  S.  211,  38  L.  Ed.  415;  Bale 
Refrigerating  Co.  v.  Sulzberger  (1895) 
15  Sup.  Ct  508,  519,  157  U.  S.  1, 39  L. 
Ed.   601;     Campbell   v.   James   (C.    0. 

1880)  3  Fed.  513,  515;  U.  8.  v.  Auff- 
mordt  (D.  C.  1884)  19  Fed.  893,  896, 
(affirmed  [1887]  7  Sup.  Ct.  1182,  122 
U.  S.  197,  30  L.  Ed.  1182) ;  In  re  Schef- 
er  (C.  C.  1892)  49  Fed.  210.  218;  Roe- 
eubaeh  v.  Dreyfuss  (D.  C.  1880)  1  Fed. 
391,   394;    U.   S.  v.   Bridleman    (D.  G. 

1881)  7  Fed.  894,  903;  In  re  Long  Is- 
land North  Shore  Passenger  ft  Freight 
Transp.  Co.  (D.  C.  1881)  5  Fed.  599, 
626;  II.  S.  v.  Tucker  (D.  C.  1903)  122 
Fed.  518;  V.  S.  v.  Raiscb  (D.  C. 
1906)  144  Fed.  486;  U.  S.  v.  Nelson  (D. 
C.  1912)  199  Fed.  464;  Pope  v.  U.  S. 
(1884)    19  Ct   CI.  693. 


See,  also,  notes  under  S  10598,  post 
Effect  Of  section— By  the  express  lan- 
guage of  this  section,  an  act  is  no  long- 
er in  force,  where  the  revision  embrac- 


es such  act  and  nil  others  on  the  sub- 
ject U.  S.  v.  Bowen  (1879)  100  U.  S. 
508,  513,  25  L.  Ed.  631. 

Where  a  cause  of  action  falling  within 
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the  terms  of  Act  18223,  |  2,  arose  after 
the  passage  of  Act  July  18,  1866,  and 
before  the  passage  of  the  Revised  Stat- 
utes, no  suit  can  be  maintained  thereon 
after  the  passage  of  the  Revised  Stat- 
utes. U.  S.  v.  Claflin  (C.  C.  1876)  Fed. 
Cas.  No.  14,799. 

Act  June  30,  1834,  |  1,  defining  the 
"Indian  country"  as  "all  that  part  of 
the  United  StateB  west  of  the  Mis- 
sissippi," etc.,  was  repealed  by  R.  S.  | 
5596  (embodied  herein).  Palcher  tv.  U. 
8.  (O.  C.  1882)  11  Fed.  47,  rehearing 
denied  Forty-Three  CaBes  Cognac 
Brandy  (C.  C.  1882)  14  Fed.  539. 

Since  the  repeal  of  section  1  of  the 
Indian  intercourse  act  of  1834  (4  Stat 
129)  by  section  5596,  R.  S.  (embodied 
herein),  the  only  Indian  country  in  the 
United  States  is  the  tracts  of  country 
set  apart  as  Indian  reservations;  and 
the  Umatilla  reservation  is  such  Indian 
country.  U.  S.  v.  Martin  (D.  C.  1883) 
14  Fed  817. 

The  proviso  to  section  1  of  the  act-  of 
1851,  that  nothing  therein  contained 
should  prevent  parties  contracting  as 
they  pleased  as  to  extending  or  limiting 
shipowners'  liability  as  carriers,  was 
not  re-enacted  in  the  Revised  Statutes, 
and,  as  a  portion  of  the  section  is  em- 
braced in  a  section  of  the  revision,  the 
said  proviso  was  repealed  under  this 
Bection.  The  Montana  (C.  C.  1884)  22 
Fed.  715. 

Act  March  3,  1857,  §  5,  declaring  that 
the  making  of  a  false  affidavit  in  pub- 
lic land  proceedings  shall  constitute 
perjury,  being  included,  in  part,  in  R.  S. 
§  5392,  ante,  ft  10295,  was  within  the 
repealing  provision  of  R.  S.  §  5596 
(embodied  herein).  U.  S.  v.  Nelson 
(D.  C.  1912)  199  Fed.  464. 

Certain  provisions  in  Act  March  3, 
1849  (9  Stat.  414),  which,  it  has  been 
thought,  gave  exclusive  jurisdiction  to 
the  third  auditor  of  claims  for  horses 
lost  in  battle,  are  repealed  by  R.  S.  | 
5596  (embodied  herein).  Thomas  v.  U. 
S.  (1880)  16  Ct.  CI.  522. 

The  commission  of  the  General  Land 
office  being  authorized  to  receive  proofs 
of  the  swampy  character  of  lands  dis- 
posed of  by  the  government  between 
March  2,  1855,  and  March  3,  1857,  with 
a  view  to  allowing  the  states  indemnity 
provided  by  Act  March  3,  1857,  c.  117, 
notwithstanding  omission  in  R.  S.  § 
2484,  ante,  ft  4963,  of  that  part  of  the 
act  which  granted  the  indemnity,  the 
right  to  indemnity,  under  that  act,  for 
swamp  lands  thus  disposed  of,  is  a 
right  that  "accrued"  to  those  states  in 
which  such  lands  are  situated  prior  to 
the  adoption  of  the  Revised  Statutes, 
and  is  saved  by  R.  S.  §  5597,  post,  § 
10594,  from  being  affected  by  the  re- 
peal of  the  omitted  indemnity  provi- 
sion under  the  operation  of  R.  S.  9 
5596  (embodied  herein).  (1877)  15  Op. 
Atty.  Gen.  340. 

The  appointment  of  the  assistant  col- 
lector at  the  port  of  New  York  (who 
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was  formerly  employed  by  the  collector 
with  the  approval  of  the  Secretary  of 
the  Treasury)  should  now,  by  virtue  of 
the  effect  of  section  5596,  Revised  Stat- 
utes, be  made  by  the  President  with 
the  advice  and  consent  of  the  Senate. 
(1885)  18  Op.  Atty.  Gen.  98. 

Act  March  2,  1867,  amendatory  of  the 
act  of  July  27,  1866, -"for  the  removal 
of  causeB  in  certain  cases  from  state 
courts"  (14  Stat  558),  was  repealed  by 
the  Revised  Statutes.  Baltimore,  P.  k 
C.  Ry.  Co.  v.  New  Albany  &  S.  R.  Co, 
(1876)  53  Ind.  597. 

Use  of  repealed  acts  In  constraint 
existing  provisions^— Act  June  30,  1834, 
|  1,  defining  "Indian  country,"  though 
not  re-enacted  in  the  Revised  Statutes 
of  the  United  States,  and  therefore  re- 
pealed by  section  5596  thereof  (em- 
bodied herein),  may  be  referred  to  for 
the  purpose  of  ascertaining  the  mean- 
ing of  the  term  "Indian  country,"  found 
in  other  sections  of  the  Revised  Stat- 
utes, which  were  re-enactments  of 
Act  June  30,  1834.  U.  S.  v.  Le  Bris 
(1887)  7  Sup.  Ct  894,  121  U.  S.  278,  30 
L.  Ed.  946,  following  Ex  parte  Kan-gi- 
shun-ca  (1883)  3  Sup.  Ct.  396,  109  U. 
S.  556,  27  L.  Ed.  1030. 

It  is  a  settled  rule  that,  in  the  con- 
struction of  the  Revised  Statutes  of  the 
United  States,  a  mere  "change  in  the 
phraseology  of  a  prior  statute  will  not 
be  regarded  as  altering  the  law,  unless 
it  is  clear  that  such  was  the  intent;  and 
it  is  another  canon  of  construction  that, 
in  determining  the  meaning  of  an  am- 
biguouB  provision  in  the  revision,  the 
courts  may  refer  to  the  original  statute 
from  which  the  section  was  taken,  to 
ascertain  from  its  language  and  context 
to  what  class  of  cases  the  provision  was 
intended  to  apply.  Schmidt  v.  U.  S. 
(1904)  133  Fed.  257,  66  C.  C.  A.  389. 

A  section  in  a  revision  will  not  be  giv- 
en a  construction  in  opposition  to  its 
positive  provisions,  in  order  to  conform 
it  to  the  pre-existing  statute.  Dodge 
v.  Arthur  (C.  C.  1876)  Fed.  Cas.  No. 
3,950. 

Only  when  doubtful  language  is  used 
in  the  Revised  Statutes  can  resort  be 
had  to  pre-existing  laws  to  ascertain  its 
meaning.  U.  S.  v.  Sixty-Five  Terra 
Cotta  Vases  (C.  C.  1883)  18  Fed.  50& 

Acts  of  Congress  enacted  before  1873, 
parts  of  which  were  incorporated  in  the 
Revised  Statutes,  and  which  were 
thereby  repealed,  may  be  referred  to  in 
construing  the  provisions  taken  there- 
from. People's  United  States  Bank  v. 
Goodwin  (C.  C.  1908)  162  Fed.  937. 

Where  the  meaning  of  the  Revised 
Statutes  is  obscure  or  ambiguous,  ref- 
erence may  be  had  to  the  original  acts 
to  assist  in  determining  the  revision; 
but  when  the  meaning  is  clear  and  free 
from  doubt,  no  such  reference  is  nec- 
essary or  permissible.  (1893)  20  Op. 
Atty.  Gen.  634. 

Where  there  is  doubt  as  to  the  con- 
struction of  a  revised  statute,  reference 
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«y  always  be  had  to  the  original  act.  t.  Arthur  (G.  0.  1876)  Ted.  Gas.  No. 

.890)  21  Op.  Atty.  Gen.  190.  3,050;   Kenaett  v.  Stivers  (C.  C.  1880) 

Cited    without    dellnlts    application,  W  Fed.  517,  528;    May  v.  Buchanan 

'.  a  r.  Claflin  (1878)  97  V.  S.  546.  548,  (C.  C.  1886)   29  Fed.  469,  470;    John- 

1  L.  Ed.  1082;   Bechtel  v.  U.  8.  (1879)  son  v.  Wells,  Fargo  &  Co.  (C.  C.  1899) 

31   U.   S.   597,   598,   25   I*   Ed.   1019;  98   Fed.   3,  7;    People's  United   States 

•efTeback  v.  Hawke  (1885)  6  Sup.  Ct.  Bank  T.  Goodwin  (C.  0.  1908)  162  Fed. 

5,  99,  115  U.  S.  392,  29  L.  Ed.  423;  837;   In  re  land   (C.  C.  1911)  102  Fed. 

iurts  v.  Moffitt  (1885)  0  Sup.  Ct.  148,  209:    U.   S.   v.   Winslow   (D.   C.  1875) 

54,   115   D.   S.   487,   29   L.   Ed.   458;  Fed.    Cas.    No.    16.742;     Roseobaeh   v. 

.  S.  v.  Le  Bris  (1887)  7  Sup.  Ct.  894,  Dreyfuse  (D.  C.  1880)  1  Fed.  391,  392; 

«,  121  U.  S.  278,  30  I*  Ed.  948;   Caha  In  re  Long  Island  North  Shore  Passen- 

.  U.  S.  (1894)  14  Sup.  Ct.  513,  514,  152  ger  &  Freight  Transp.  Co.  (D.  C.  1881) 

'.  S.  211,  38  L.  Ed.  415;   U.  S.  v.  Ce--  5  Fed.  599,  626;   The  Marine  City  (D. 

■atine   (1909)   30  Sup.  Ct  93,  94,  215  G.   1881)   6   Fed.   413,   414;    U.   S.   v. 

'.  S.  278,  64  L.  Ed.  195;    Industrial  &  Bridleman    (D.   C.    1881)    7   Fed.   894, 

lining  Guaranty  Co.  v.  Electrical  Sup-  803;    U.   S.  t.   Bedgood   (D.   C.   1891) 

ly  Co.  (1893)  58  Fed.  732,  737,  7  C.  49  Fed.  54,  57;    U.  S.  v.  Garcelon  (D. 

!.  A.  471;   Berkowit*  v.  U.  S.  (1899)  C.  1897)  82  Fed.  611.  612;    U.  S.  v. 

3  Fed.  452,  456.  35  C.  C.  A.  379;  Unit-  Tucker  (D.  C.  1903)  122  Fed.  518;   U. 

d   States  Fidelity   &  Guaranty   Co.   v.  S.   v.   Michael   (D.   C.  1907)   153   Fed. 

T.  S.  (1907)  150  Fed.  550,  80  C.  C.  A.  609;    Pope  v.  U.  S.   (1884)   19  Ct.  CI. 

46;    Le  Marchal  v.  Tegarden   (1909)  693;     (1877)    15  Op.   Atty.   Gen.   260; 

75  Fed.  682,  99  C.  C.  A.  236;    Dodge  (1882)  17  Op.  Atty.  Gen.  461. 

■  10594.  (R.  S.  §  5597.)    Accrued  rights  reserved. 

The  repeal  of  the  several  acts  embraced  in  said  revision,  shall  not 
iflfect  any  act  done,  or  any  right  accruing  or  accrued,  or  any  suit  or 
>roceeding  had  or  commenced  in  any  civil  cause  before  the  said  re- 
peal, but  all  rights  and  liabilities  under  said  acts  shall  continue,  and 
nay  be  enforced  in  the  same  manner,  as  if  said  repeal  had  not  been 
nade;  nor  shall  said  repeal,  in  any  manner  affect  the  right  to  any 
jffice,  or  change  the  term  or  tenure  thereof. 
ZTotea  of  Decisions 

See,  also,  notes  under  I  10593,  ante,      retired  naval  officer.    Magaw  r.  V.  S. 

Remedies  aavsd.— The  right  to  an  in-       (1880)   16  Ct.  CI.  3. 
nnction    against   the   collection    of  an  Cltad     without     definite     application, 

llegal  internal  revenue  tax  is  not  con-  Bechtel  v.  U.  8.  (1879)  101  U.  S.  597, 
inued  under  this  section;  congress  698,  25  L.  Ed.  1019;  In  re  Long  Is- 
laving  the  right  to  take  away  a  mere  land  North  Shore  Passenger  &  Freight 
pmedy.  Kenaett  t.  Stivers  (C.  C.  Transp.  Co.  (D.  C.  1881)  5  Fed.  599, 
880)   10  Fed.  517,  528.  62G;    U.  S.  v.  Bridleman  (D.  C.  1881> 

This   section   does   not   apply   to   the      7  Fed.  894,  903. 
alary  of  an  office,  nor  to  the  pay  of  a 

i  10595.  (R.  S.  §  5598.)    Prosecutions  and  punishments. 

All  offenses  committed,  and  all  penalties  or  forfeitures  incurred 
mder  any  statute  embraced  in  said  revision  prior  to  said  repeal,  may 
>e  prosecuted  and  punished  in  the  same  manner  and  with  the  same 
:ffect,  as  if  said  repeal  had  not  been  made. 
Cited  without  definite  application,  scoger  &  Freight  Transp.  Co.  (D.  C. 
i.  S.  v.  Reiainger  (1888)  9  Sup.  Ct.  1881)  5  Fed.  699,  626;  U.  S.  v.  Bridle- 
's, 101,  128  U.  S.  398,  32  L.  Ed.  480;  man  (D.  C.  1881)  7  Fed.  894,  903; 
n  re  Long  Island  North   Shore   Paa-       Crowell  v.  U.  S.  (1887)  22  Ct  CL  69. 

i  10596.  (R.  S.  §  5599.)  Acts  of  limitation. 
All  acts  of  limitation,  whether  applicable  to  civil  causes  and  pro- 
eedings,  or  to  the  prosecution  of  offenses,  or  for  the  recovery  of  pen- 
Jties  or  forfeitures,  embraced  in  said  revision  and  covered  by  said 
epeal,' shall  not  be  affected  thereby,  but  all  suits,  proceedings  or 
irosecutioiis,  whether  civil  or  criminal,  for  causes  arising,  or  acts 
lone  or  committed  prior  to  said  repeal,  may  be  commenced  and 
prosecuted  within  the  same  time  as  if  said  repeal  had  not  been  made. 

Notee  of  Decisions 
Silts  lor   Infringement  of   patents.—       be  brought  within  the  term  for  which 
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was  repealed  July  22,  1874,  by  omis- 
sion from  the  Revised  Statutes,  yet 
all  existing  causes  of  action,  so  far  as 
limitations  were  concerned,  were  re- 
served by  R.  S.  §  5599  (embodied  here- 
in), and  all  infringements  committed 
prior  to  June  22,  1874,  are  therefore 
governed  by  the  federal  law,  and  may 
be  sued  upon,  although  old  enough  oth- 
erwise to  have  been  barred  by  a  state 
statute  of  limitations,  requiring  the 
action  to  be  brought  within  six  years 
after  the  infringement.  Hayden  v. 
Oriental  Mills  (C.  0.  1884)  22  Fed. 
103. 

A  patent  was  granted  May  24,  1864, 
and  infringement  was  begun  in  1865, 
and  continued  until  the  expiration  of 
the  patent.  Suit  was  begun  November 
24,  1877.  At  the  time  the  patent  was 
granted,  therefore,  there  was  no  feder- 


al Btatute  of  limitations  applicable  to 
infringements,  and  the  state  statate 
would  govern.  The  state  statute  was 
displaced  by  section  55  of  the  patent 
act  of  1870,  which  required  suits  to  be 
brought  during  the  term  of  the  patent 
or  within  six  years  after  its  expiration. 
This  provision  was  repealed  by  R,  S. 
§  5599  (embodied  herein),  but  existing 
causes  of  action  were  saved.  Held, 
that  no  part  of  the  claim  for  infringe- 
ment was  barred.  Campbell  v.  City  of 
New  York  (C.  C.  1897)  81  Fed.  182. 

Cited  without  definite  application, 
May  v.  Buchanan  (C.  O.  1886)  29  Fed. 
469,  470;  In  re  Long  Island  North 
Shore  Passenger  &  Freight  Transp. 
Co.  (D.  C.  1881)  5  Fed.  599,  626;  U. 
S.  V.  Bridleman  (D.  C.  1881)  7  Fed. 
894,  90o. 


§  10597.  (R.  S.  §  5600.)  Arrangement  and  classification  of  sec- 
tions. 
The  arrangement  and  classification  of  the  several  sections  of  the 
revision  have  been  made  for  the  purpose  of  a  more  convenient  and 
orderly  arrangement  of  the  same,  and  therefore  no  inference  or  pre- 
sumption of  a  legislative  construction  is  to  be  drawn  by  reason  of  the 
Title,  under  which  any  particular  section  is  placed. 

Notes .  of  Decisions 


Effect  In  general.— This  section  makes 
it  proper  to  look  to  the  original  act  to 
ascertain  the  legislative  intent  in  cases 
of  doubt.  Doyle  v.  Wisconsin  (1876) 
94  U.  S.  50,  24  L.  Ed.  64. 

Any  ambiguity  in  R.  S.  |  5395,  ante, 
10248,  may  be  removed  by  the  language 
of  the  act  from  which  it  is  taken,  as 
authorized  by  R.  S.  |  5600  (embodied 
herein).  Schmidt  v.  U.  S.  (1904)  133 
Fed.  257,  66  C.  C.  A.  389. 

Rearrangement  In  general.— /The  mere 
collocation  or  rearrangement  of  previ- 
ous statutes  in  new  revisions  adopted 
on  the  same  date  will  not  operate  to 
change  the  law  and  thereby  defeat  the 
will  of  congress.  Page  v.  Burnstine 
(1880)  102  U.  S.  664,  669,  26  L.  Ed. 
268. 

Construing  R.  S.  §  2322,  ante,  §  4618, 
and  R.  S.  §  2336,  ante,  §  4644,  together, 
it  was  held  that,  as  to  the  apparent 
conflict  between  them,  the  last  in  order 
should  prevail,  notwithstanding  R.  S. 
§  5600  (embodied  herein),  since  both 
sections  were  contained  in  Act  May 
10,  1872,  c.  152,  where  they  appeared 
in  the  same  order,  constituting  sections 
3  and  14  of  the  mining  laws.  Branagan 
v.  Dulaney  (1885)  8  Colo.  408,  8  P. 
669;  Lee  v.  Stahl  (1886)  9  Colo.  208, 
11  P.  77:  Morgenson  v.  Middlesex  Min- 
ing &  Milling  Co.  (1887)  11  Colo.  176, 
17  P.  513;  Lee  v.  Stahl  (1889)  13 
Colo.  174,  22  Pac.  436,  overruled  Cal- 
houn Gold  Min.  Co.  v.  Ajax  Gold  Min. 
Co.  (1899)  27  Colo.  1,  59  P.  607,  50 
L.  R.  A.  209,  83  Am.  St.  Rep.  17. 

Classification  under  chapters  In  title. 

— The  rule  forbidding  inferences  from 
the  classification  of  a  subject  under  a 

(13036) 


title  in  the  Revised  Statutes  does  not 
apply  to  itB  classification  under  a  chap- 
ter in  a  title.  Reid  v.  U.  S.  (1883)  18 
Ct  CI.  625. 

Separation  of  parte  of  section.— In- 
tention to  alter  scope  of  existing  law 
cannot  be  imputed  to  Congress  because 
in  the  Revised  Statutes  it  placed  in  two 
separate  sections  portions  of  what  was 
a  single  section  of  the  original  act 
Anderson  v.  Pacific  Coast  S.  S.  Go. 
(1912)  32  Sup.  Ct.  626,  225  U.  S.  187, 
56  L.  Ed.  1047. 

The  separation  in  the  Revised  Stat- 
utes of  the  United  States  of  the  sev- 
eral parts  of  a  section  of  an  existing 
statute  according  to  an  arrangement 
adopted  for  purposes  of  convenience 
only  did  not  work  any  change  in  their 
purpose  or  meaning,  in  the  absence  of 
some  substantial  change  in  phraseology. 
Buck  Stove  &  Range  Co.  v.  Vickers 
(1012)  33  Sup.  Ct  41,  226  U.  S.  205,  57 
L.  Ed.  189. 

Separation  of  parts  of  act.— The  sepa- 
ration of  the  provisions  of  an  act  into 
different  sections  of  the  Revised  Stat- 
utes in  no  way  affects  their  construc- 
tion. Taylor  v.  U.  S.  (C.  C.  1891)  45  , 
Fed.  531,  539  reversed  (1893)  13  Sap. 
Ct.  479,  147  U.  S.  695,  37  L.  Ed.  335. 

Under  this  section,  the  exemption  by 
R.  S.  |  4400,  ante,  9  8152,  of  foreign 
vessels  from  the  requirements  of  the 
act  of  which  it  was  a  part,  was  held 
applicable  to  R.  S.  |  4234  (now  repeal- 
ed), which  was  a  part  of  the  same  act, 
though  they  were  contained  in  sepa- 
rate titles  of  the  Revised  Statutes. 
The  A.  M.  Hathaway  (D.  a  1885)  25 
Feci  926,  927. 
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Change)  in  phraseology.,— This  section 
has  a  very  narrow  effect,  and  clearly 
does  not  extend  to  cases  of  change  of 
phraseology,  as  it  is  expressly  limited 
to  matters  of  arrangement  and  classi- 
fication. Ring  v.  McLean  Asylum  of 
the  Massachusetts  General  Hospital 
(1894)  64  Fed.  331,  344,  12  C.  C.  A, 
146. 

In  the  construction  of  the  Revised 
Statutes,  an  intention  to  change  the 
existing  laws,  which  the  revision  pur- 
ports to  re-enact  or  codify,  is  not  to 
be  presumed  from  trifling  changes  of 
phraseology.  In  re  Long  Island  N.  8. 
P.  &  F.  Transp.  Co.  (D.  C.  1881)  5  Fed. 
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Cited  without  definite  application, 
Hyde  v.  TJ.  S.  (1912)  32  Sup.  Ct.  783, 
799,  225  U.  S.  347,  56  L.  Ed.  1114; 
U.  8.  v.  Marsh  (1901)  106  Fed.  474, 
482,  45  C.  C.  A.  436;  Campbell  v. 
James  (C.  C.  1880)  3  Fed.  513,  515; 
In  re  Long  Island  North  Shore  Pas- 
senger &  Freight  Transp.  Co.  (D.  C. 
1881)  5  Fed.  599,  626;  Ex  parte  Hough- 
ton (D.  C.  1881)  7  Fed.  657,  662; 
II.  8.  v.  Sanche  (C.  0.  1881)  7  Fed. 
715,  718;  U.  8.  v.  Bridleman  (D.  0. 
1881)  7Fed.894,903;  Ex  parte  Hough- 
ton  (D.  C.  1881)  8  Fed.  897.  901;  TJ.  a 
».  Claypool  (D.  C.  1882)  14  Fed.  127; 
II.  S.  v.  Jeesup  (D.  C.  1883)  15  Fed. 
790,  792;  TJ.  &  v.  Thomas  (D.  C.  1906) 
145  Fed.  74. 

§  10598.  (R.  S.  §  5601.)  Acts  passed  since  Dec.  1,  1873,  not  af- 
fected. 
The  enactment  of  the  said  revision  is  not  to  affect  or  repeal  any 
act  of  Congress  passed  since  the  ist  day  of  December  one  thousand 
eight  hundred  and  seventy-three,  and  all  acts  passed  since  that  date 
are  to  have  full  effect  as  if  passed  after  the  enactment  of  this  revi- 
sion, and  so  far  as  such  acts  vary  from,  or  conflict  with  any  provision 
contained  in  said  revision,  they  are  to  have  effect  as  subsequent  stat- 
utes, and  as  repealing  any  portion  of  the  revision  inconsistent  there- 
with. 

Motes  of  Decisions 


See,  also,  notes  under  |S  10592, 
10593,  ante. 

Acts  passed  since  December  I,  1873. 
—Act  June  22,  1874,  S  12,  providing 
for  forfeiture  of  merchandise  fraudu- 
lently entered  at  the  custom  house,  etc., 
was  a  subsequent  statute  to  the  Re- 
vised Statutes,  and  repealed  any  por- 
tion thereof  inconsistent  therewith.  U. 
S.  v.  Anffmordt  (1887)  7  Sup.  Ct.  1182, 
1186,  122  U.  S.  197.  30  L.  Ed.  1182. 

The  Revised  Statutes,  though  'adopt- 
ed after  the  passage  of  Act  of  June 
9,  1874,  relsting  to  the  appointing  of 
shipping  commissioners,  did  not  re- 
peal the  provisions  of  that  act  TJ.  8. 
v.  Mason  (O.  a  1888)  34  Fed.  129, 
130. 

The  Revised  Statutes  did  not  affect 
statutes   passed   between   December  1, 

1873,  and  June  22.  1874.  Ludington  v. 
TJ.   S.   (1879)  16  Ct.   CL  453. 

Alt  act  approved  on  the  same  day 
with    the    Revised    Statutes,   June   22, 

1874,  is  to  be  construed,  pursuant  to 
the  true  intent  of  this  section,  as  if 
passed  subsequently.  Thomas  v.  U. 
8.  (1880)  16  CL  Q.  522. 

Act  June  9,  1874  (IS  Stat,  e,  260), 
provides  that  none  of  the  provisions  of 
the  act  of  June  7,  1872  (17  Stat.  c. 
322).  shall  apply  to  vessels  engaged  in 
the  coastwise  trade,  except  tbe  coast- 
wise trade  between  the  Atlantic  and  Pa- 
cific coasts,  or  in  the  lake-going  trade, 
teaching  «t  foreign  ports  or  otherwise, 


etc.  Held,  that  this  act  repeals  so 
much  of  R.  8.  tit.  63,  including  4596, 
as  is  composed  of  the  provisions  of  Act 
June-  7,  1872,  so  far  as  it  applies  to 
vessels  on  tbe  Great  Lakes.  U.  8.  t. 
Bain  (D.  C.  1889)  40  Fed.  466. 

Statutes  In  force  December  I,  1873. 
—The  Revised  Statutes  must  be  re- 
garded as  passed  on  December  1,  1873, 
and  all  other  acts  of  the  same  session 
of  congress  passed  that  date  are  to  be 
treated  as  subsequent  acts  repealing 
the  Revised  Statutes,  so  far  as  they  are 
inconsistent  therewith.  In  re  Ore- 
gon Bulletin  Printing  &  Publishing  Co. 
(C.  C.  1876)  Fed.  Cas.  No.  10,561. 

The  Revised  Statutes  as  enacted 
June  22,  1874,  did  not  alter  statutory 
provisions  in  force  December  1,  1873. 
Tbe  L.  W.  Eaton  (D.  C.  1878)  Fed. 
Cas.  No.  8,612. 

Cited     without     definite    application, 

TJ.  S.  v.  The  Grace  Lothrop  (1877)  95 
TJ.  S.  527,  529,  24  L.  Ed.  514;  U.  8. 
v.  Bain  (C.  C.  1880)  5  Fed.  192,  195; 
Brown  v.  Jefferson  County  Nat.  Bank 
(C.  C.  1881)  9  Fed.  258,  261;  U.  S. 
v.  North  American  Commercial  Co.  (C. 
C.  1800)  74  Fed.  145,  149  (reversed 
[1898]  18  Sup.  Ct.  817,  171  II.  S.  110, 
43  L,  Ed.  98);  TJ.  S.  v.  Bridleman  (D. 
0.  1881)  7  Fed.  894,  903;  In  re  Long 
Island  North  Shore  Passenger  & 
Freight  Transp.  Co.  (D.  C.  1881)  6 
Fed.  699,  626. 
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THE  ORGANIC  LAWS 


OF  THE 


UNITED  STATES  OF  AMERICA 


THE  DECLARATION  OF  INDEPENDENCE-1776 


In  Congress,  July  4,  1776. 


The  unanimous  Declaration  of  the  thirteen  united  States  of  America 

When  in  the  Course  of  human  events,  it  becomes  necessary  for  one 
people  to  dissolve  the  political  bands  which  have  connected  them  with 
another,  and  to  assume  among  the  Powers  of  the  earth,  the  separate 
and  equal  station  to  which  the  Law.s  of  Nature  and  of  Nature's  God 
entitle  them,  a  decent  respect  to  the  opinions  of  mankind  requires  that 
they  should  declare  the  causes  which  impel  them  to  the  separation. 

We  hold  these  truths  to  be  self-evident,  that  all  men  are  created 
equal,  that  they  are  endowed  by  their  Creator  with  certain  unalien- 
able Rights,  that  among  these  are  Life,  Liberty  and  the  pursuit  of 
Happiness.  That  to  secure  these  rights,  Governments  are  instituted 
among  Men,  deriving  their  just  powers  from  the  consent  of  the  gov- 

*The  delegates  of  the  United  Colonies  of  New  Hampshire ;  Massachusetts  Bay ; 
Rhode  Island  and  Providence  Plantations ;  Connecticut ;  New  York ;  New  Jersey ; 
Pennsylvania ;  New  Castle,  Kent,  and  Sussex,  in  Delaware ;  Maryland ;  Virginia ; 
"North  Carolina,  and  South  Carolina,  In  Congress  assembled  at  Philadelphia,  Re- 
solved on  the  10th  of  May,  1776,  to  recommend  to  the  respective  assemblies  and 
conventions  of  the  United  Colonies,  where  no  government  sufficient  to  the  exigen- 
cies of  their  affairs  had  been  established,  to  adopt  such  a  government  as  should, 
in  the  opinion  of  the  representatives  of  the  people,  best  conduce  to  the  happiness 
and  safety  of  their  constituents  in  particular,  and  of  America  in  general.  A 
preamble  to  this  resolution,  agreed  to  on  the  15th  of  May,  stated  the  intention  to 
be  totally  to  suppress  the  exercise  of  every  kind  of  authority  under  the  British 
crown.  On  the  7th  of  June,  certain  resolutions  respecting  independency  were 
moved  and  seconded.  On  the  10th  of  June  it  was  resolved,  that  a  committee 
should  be  appointed  to  prepare  a  declaration  to  the  following  effect:  "That  the 
United  Colonies  are,  and  of  right  ought  to  be,  free  and  independent  States;  that 
they  are  absolved  from  all  allegiance  to  the  British  crown ;  and  that  all  political 
connection  between  them  and  the  State  of  Great  Britain  is,  and  ought  to  be,  to- 
tally dissolved."  On  the  preceding  day  it  was  determined  that  the  committee  for 
preparing  the  declaration  should  consist  of  five,  and  they  were  chosen  accordingly, 
in  the  following  order:  Mr.  Jefferson,  Mr.  J.  Adams,  Mr.  Franklin,  Mr.  Sherman, 
Mr.  R.  R.  Livingston.  On  the  11th  of  June  a  resolution  was  passed  to  appoint  a 
committee  to  prepare  and  digest  the  form  of  a  confederation  to  be  entered  into 
between  the  colonies,  and  another  committee  to  prepare  a  plan  of  treaties  to  be 
proposed  to  foreign  powers.  On  the  12th  of  June,  it  was  resolved,  that  a  com- 
mittee of  Congress  should  be  appointed  by  the  name  of  a  board  of  war  and  ord- 
nance, to  consist  of  five  members.  On  the  25th  of  June,  a  declaration  of  the 
deputies  of  Pennsylvania,  met  in  provincial  conference,  expressing  their  willingness 
to  concur  in  a  vote  declaring  the  United  Colonies  free  and  independent  States, 
was  laid  before  Congress  and  read.  On  the  28th  of  June,  the  committee  appoint- 
ed to  prepare  a  declaration  of  independence  brought  in  a  draught,  which  was  read, 
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erned,  That  whenever  any  Form  of  Government  becomes  destructive 
of  these  ends,  it  is  the  Right  of  the  People  to  alter  or  to  abolish  it, 
and  to  institute  new  Government,  laying  its  foundation  on  such  prin- 
ciples and  organizing  its  powers  in  such  form,  as  to  them  shall  seem 
most  likely  to  effect  their  Safety  and  Happiness.  Prudence,  indeed, 
will  dictate  that  Governments  long  established  should  not  be  changed 
for  light  and  transient  causes;  and  accordingly  all  experience  hath 
shown,  that  mankind  are  more  disposed  to  suffer,  while  evils  are 
sufferable,  than  to  right  themselves  by  abolishing  the  forms  to  which 
they  are  accustomed.  But  when  a  long  train  of  abuses  and  usurpa- 
tions, pursuing  invariably  the  same  Object  evinces  a  design  to  re- 
duce them  under  absolute  Despotism,  it  is  their  right,  it  is  their 
duty,  to  throw  off  such  Government,  and  to  provide  new  Guards  for 
their  future  security. — Such  has  been  the  patient  sufferance  of  these 
Colonies ;  and  such  is  now  the  necessity  which  constrains  them  to 
alter  their  former  Systems  of  Government.  The  history  of  the  pres- 
ent King  of  Great  Britain  is  a  history  of  repeated  injuries  and  usurpa- 
tions, all  having  in  direct  object  the  establishment  of  an  absolute 
Tyranny  over  these  States.  To  prove  this,  let  Facts  be  submitted 
to  a  candid  world. 

He  has  refused  his  Assent  to  Laws,  the  most  wholesome  and  nec- 
essary for  the  public  good. 

He  has  forbidden  his  Governors  to  pass  Laws  of  immediate  and 
pressing  importance,  unless  suspended  in  their  operation  till  his  As- 
sent should  be  obtained;  and  when  so  suspended,  he  has  utterly 
neglected  to  attend  to  them. 

He  has  refused  to  pass  other  Laws  for  the  accommodation  of  large 
districts  of  people,  unless  those  people  would  relinquish  the  right  of 
Representation  in  the  Legislature,  a  right  inestimable  to  them  and 
formidable  to  tyrants  only. 

He  has  called  together  legislative  bodies  at  places  unusual,  uncom- 
fortable, and  distant  from  the  depository  of  their  Public  Records,  for 
the  sole  purpose  of  fatiguing  them  into  compliance  with  his  meas- 
ures. 

He  has  dissolved  Representative  Houses  repeatedly,  for  opposing 
with  manly  firmness  his  invasions  on  the  rights  of  the  people. 

and  ordered  to  lie  on  the  table.  On  the  1st  of  July,  a  resolution  of  the  conven- 
tion of  Maryland,  passed  the  28th  of  June,  authorizing  the  deputies  of  that  colony 
to  concur  in  declaring  the  United  Colonies  free  and  independent  States,  was  laid 
before  Congress  and  read.  On  the  same  day  Congress  resolved  itself  into  a  com- 
mittee of  the  whole,  to  take  into  consideration  the  resolution  respecting  inde- 
pendency. On  the  2d  of  July,  a  resolution  declaring  the  colonies  free  and  inde- 
pendent States,  was  adopted.  A  declaration  to  that  effect  was,  on  the  same  and 
the  following  days,  taken  into  further  consideration.  Finally,  on  the  4th  of  July, 
the  Declaration  of  Independence  was  agreed  to,  engrossed  on  paper,  signed  by 
John  Hancock  as  president,  and  directed  to  be  sent  to  the  several  assemblies,  con- 
ventions, and  committees,  or  councils  of  safety,  and  to  the  several  commanding 
officers  of  the  continental  troops,  and  to  be  proclaimed  in  each  of  the  United 
States,  and  at  the  head  of  the  Army.  It  was  also  ordered  to  be  entered  upon  the 
Journals  of  Congress,  and  on  t)ie  2d  of  August,  a  copy  engrossed  on  parch- 
ment was  signed  by  all  but  one  of  the  fifty-six  signers  whose  names  are  appended 
to  it.  That  one  was  Matthew  Thornton,  of  New  Hampshire,  who  on  taking  his 
seat  in  November  asked  and  obtained  the  privilege  of  signing  it.  Several  who 
signed  it  on  the  2d  of  August  were  absent  when  it  was  adopted  on  the  4th  of 
July,  but,  approving  of  it,  they  thus  signified  their  approbation. 

NOTK— The  proof  of  this  document,  as  published  above,  was  read  by  Mr.  Ferdi- 
nand Jefferson,  the  Keeper  of  the  Rolls  at  the  Department  of  State,  at  Wash- 
ington, who  compared  it  with  the  fac-simile  of  the  original  in  his  custody.  He 
says:  "In  the  fac-simile,  as  in  the  original,  the  whole  instrument  runs  on  without 
a  break,  but  dashes  are  mostly  inserted.  I  have,  in  this  copy,  followed  the  ar- 
rangement of  paragraphs  adopted  in  the  publication  of  the  Declaration  in  the 
newspaper  of  John  Dunlap,  and  as  printed  by  him  for  the  Congress,  which  printed 
copy  is  inserted  in  the  original  Journal  of  the  old  Congress.  The  same  paragraphs 
are  also  made  by  the  author,  in  the  original  draught  preserved  in  the  Department 
of  State." 
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He  has  refused  for  a  long  time,  after  such  dissolutions,  to  cause 
others  to  be  elected;  whereby  the  Legislative  Powers,  incapable  of 
Annihilation,  have  returned  to  the  People  at  large  for  their  exercise ; 
the  State  remaining  in  the  mean  time  exposed  to  all  the  dangers  of 
invasion  from  without,  and  convulsions  within. 

He  has  endeavoured  to  prevent  the  population  of  these  States ;  for 
that  purpose  obstructing  the  Laws  for  Naturalization  of  Foreigners; 
refusing  to  pass  others  to  encourage  their  migration  hither,  and  rais- 
ing the  conditions  of  new  Appropriations  of  Lands. 

He  has  obstructed  the  Administration  of  Justice,  by  refusing  his 
Assent  to  Laws  for  establishing  Judiciary  Powers. 

He  has  made  Judges  dependent  on  his  Will  alone,  for  the  tenure 
of  their  offices,  and  the  amount  and  payment  of  their  salaries. 

He  has  erected  a  multitude  of  New  Offices,  and  sent  hither  swarms 
of  Officers  to  harrass  our  People,  and  eat  out  their  substance. 

He  has  kept  among  us,  in  times  of  peace,  Standing  Armies  without 
the  Consent  of  our  legislature. 

He  has  affected  to  render  the  Military  independent  of  and  su- 
perior to  the  Civil  Power. 

He  has  combined  with  others  to  subject  us  to  a  jurisdiction  foreign 
to  our  constitution,  and  unacknowledged  by  our  laws;  giving  his 
Assent  to  their  acts  of  pretended  Legislation: 

For  quartering  large  bodies  of  armed  troops  among  us : 

For  protecting  them,  by  a  mock  Trial,  from  Punishment  for  any 
Murders  which  they  should  commit  on  the  Inhabitants  of  these  States : 

For  cutting  off  our  Trade  with  all  parts  of  the  world : 

For  imposing  taxes  on  us  without  our  Consent : 

For  depriving  us  in  many  cases,  of  the  benefits  of  Trial  by  Jury : 

For  transporting  us  beyond  Seas  to  be  tried  for  pretended  offences : 

For  abolishing  the  free  System  of  English  Laws  in  a  neighbouring 
Province,  establishing  therein  an  Arbitrary  government,  and  enlarg- 
ing its  Boundaries  so  as  to  render  it  at  once  an  example  and  fit  in- 
strument for  introducing  the  same  absolute  rule  into  these  Colonies : 

For  taking  away  our  Charters,  abolishing  our  most  valuable  Laws, 
and  altering  fundamentally  the  Forms  of  our  Government: 

For  suspending  our  own  Legislature,  and  declaring  themselves 
invested  with  Power  to  legislate  for  us  in  all  cases  whatsoever. 

He  has  abdicated  Government  here,  by  declaring  us  out  of  his 
Protection  and  waging  War  against  us. 

He  has  plundered  our  seas,  ravaged  our  Coasts,  burnt  our  towns, 
and  destroyed  the  lives  of  our  people. 

He  is  at  this  time  transporting  large  armies  of  foreign  mercenaries 
to  compleat  the  works  of  death,  desolation  and  tyranny,  already  be- 
gun with  circumstances  of  Cruelty  &  perfidy  scarcely  paralleled  in  the 
most  barbarous  ages,  and  totally  unworthy  the  Head  of  a  civilized 
nation. 

He  has  constrained  our  fellow  Citizens  taken  Captive  on  the  high 
Seas  to  bear  Arms  against  their  Country,  to  become  the  execution- 
ers of  their  friends  and  Brethren,  or  to  fall  themselves  by  their 
Hands. 

He  has  excited  domestic  insurrections  amongst  us,  and  has  en- 
deavoured to  bring  on  the  inhabitants  of  our  frontiers,  the  merciless 
Indian  Savages,  whose  known  rule  of  warfare,  is  an  undistinguished 
destruction  of  all  ages,  sexes  and  conditions. 

In  every  stage  of  these  Oppressions  We  have  Petitioned  for  Re- 
dress in  the  most  humble  terms:  Our  repeated  Petitions  have  been 
answered  only  by  repeated  injury.  A  Prince,  whose  character  is 
thus  marked  by  every  act  which  may  define  a  Tyrant,  is  unfit  to  be 
the  ruler  of  a  free  People. 

Nor  have  We  been  wanting  in  attention  to  our  Brittish  brethren. 
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We  have  warned  them  from  time  to  time  of  attempts  by  their  legisla- 
ture to  extend  an  unwarrantable  jurisdiction  over  us.  We  have  re- 
minded them  of  the  circumstances  of  our  emigration  and  settlement 
here.  We  have  appealed  to  their  native  justice  and  magnanimity, 
and  we  have  conjured  them  by  the  ties  of  our  common  kindred  to 
disavow  these  usurpations,  which,  would  inevitably  interrupt  our  con- 
nections and  correspondence.  They  too  have  been  deaf  to  the  voice 
of  justice  and  of  consanguinity.  We  must,  therefore,  acquiesce  in 
the  necessity,  which  denounces  our  Separation,  and  hold  them,  as 
we  hold  the  rest  of  mankind,  Enemies  in  War,  in  Peace  Friends. 
We,  therefore,  the  Representatives  of  the  united  States  of  Amer- 
ica, in  General  Congress,  Assembled,  appealing  to  the  Supreme  Judge 
of  the  world  for  the  rectitude  of  our  intentions,  do,  in  the  Name,  and 
by  Authority  of  the  good  People  of  these  Colonies,  solemnly  publish 
and  declare,  That  these  United  Colonies  are,  and  of  Right  ought  to 
be  Free  and  Independent  States;  that  they  are  Absolved  from  all 
Allegiance  to  the  British  Crown,  and  that  all  political  connection  be- 
tween them  and  the  State  of  Great  Britain,  is  and  ought  to  be  totally 
dissolved;  and  that  as  Free  and  Independent  States,  they  have  full 
Power  to  levy  War,  conclude  Peace,  contract  Alliances,  establish 
Commerce,  and  to  do  all  other  Acts  and  Things  which  Independent 
States  may  of  right  do.  And  for  the  support  of  this  Declaration, 
with  a  firm  reliance  on  the  Protection  of  Divine  Providence,  we  mu- 
tually pledge  to  each  other  our  Lives,  our  Fortunes  and  our  sacred 
Honor.  JOHN   HANCOCK. 


JOSIAH  BARTLBTT, 
VVM.  WHIPPLE, 


New  Hampshire 

MATTHEW  THORNTON. 


SAML.  ADAMS, 
JOHN  ADAMS, 


Massachusetts  Bay 


ROBT.  TREAT  PAINE, 
ELBRIDGE  GERRY. 


Rhode  Island 

STEP.    HOPKINS,  WILLIAM  ELLERY. 


Connecticut 


ROGER  SHERMAN, 
SAM'EL  HUNTINGTON, 


WM.  WILLIAMS, 
OLIVER  WOLCOTT. 


New  York 


WM.   FLOYD, 
PHIL.  LIVINGSTON, 


PRANS.  LEWIS, 
LEWIS  MORRIS. 


New  Jersey 

RICHD.  STOCKTON,  JOHN  HART, 

JNO.  WITHERSPOON-  ABRA.  CLARK. 

ERAS.  HOPKINSON, 

Pennsylvania 

ROBT.  MORRIS.  JAS.  SMITH, 

BENJAMIN  RUSH,  GEO.  TAYLOR 

BENJA.  FRANKLIN,  JAMES  WILSON. 

JOHN  MORTON,  GEO.  ROSS. 
GEO.  CLYMER, 

Delaware 

CiESAR  RODNEY,  THO.  M'KEAN. 

GEO.  READ, 
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SAMUEL  CHASE, 
WM.  PACA, 


Maryland 


GEORGE  WYTHE, 
RICHARD  HENRT  LEE, 
TH.  JEFFERSON, 
BENJA.  HARRISON, 


Virginia 


THOS.  STONE, 
CHARLES  CARROLL 
of  Carrolltou. 

THOS.  NELSON,  Jr., 
FRANCIS  LIGHTFOOT  LEE, 
CARTER  BRAXTON. 


North  Carolina 

WM.  HOOPER,  JOHN  PENN. 

JOSEPH  HEWES, 

South  Carolina 

EDWARD  RUTLEDGE,  THOMAS  LYNCH,  Junr.. 

THOS.   HEYWARD,  Junr.,  ARTHUR  MIDDLETON. 


BUTTON  GWINNETT. 
LYMAN  HALL, 


Georgia 


GEO.  WALTON. 


NOTE.— Mr.  Ferdinand  Jefferson.  Keeper  of  the  Rolls  in  the  Department  of 
State,  at  Washington,  says:  "The  names  of  the  signers  are  spelt  above  as  in  the 
fae-simile  of  the  original,  but  the  punctuation  of  them  is  not  always  the  same; 
neither  do  the  names  of  the  States  appear  in  the  facsimile  of  the  original.  The 
names  of  the  signers  of  each  State  are  grouped  together  in  the  fac-simile  of  the 
original,  except  the  name  of  Matthew  Thornton,  which  follows  that  of  Oliver 
Wolcott." 

Notes  of  Decisions 


Persons  who  became  aliens  on  the 
Declaration _AU  nonresident  British 
subjects  and  those  born  in  this  country 
before  the  Revolution  who  adhered  to 
the  British  became  aliens  on  the  Dec- 
laration of  Independence.  Blight's  Les- 
see v.  Rochester  (1822)  20  U.  S.  (7 
Wheat)  544,  5  L.  Ed.  516;  Inglis  v. 
Trustees  of  Sailors'  Snug  Harbor 
(1830)  28  U.  S.  (3  Pet)  09,  7  L.  Ed. 
617;  Den  v.  Phillis  (1802)  3  N.  C.  (2 
Hayw.)  158;  Clifton  v.  Haig  (S.  C. 
1812)  4  Desaua.  Eq.  330;    Ez   parte 


Dupont  (S.  C.  1824)  1  Harp.  Eq.  5; 
Read  v.  Read  (Va.  1804)  5  Call,  160; 
Commonwealth  v.  Bristow  (Va.  1806) 
6  Call,  60. 

A  subject  of  Great  Britain  who  emi- 
grated to  this  country  after  the  Dec- 
laration of  Independence  was  an  alien. 
Jackson  v.  Wright  (N.  Y.  1809)  4 
Johns.  75.  But  a  British  subject,  who 
acquired  lands  in  Connecticut,  before 
the  revolution,  was  not  an  alien.  Ap- 
thorp  v.  Backus  (Conn.  1788)  Kirby,. 
407,  1  Am.  Dec.  26. 
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To  all  to  whom  these  Presents  shall  come,  we  the  undersigned  Delegates 
of  the  States  affixed  to  our  Names  send  greeting 

Whereas  the  Delegates  of  the  United  States  of  America  in  Con- 
gress assembled  did  on  the  fifteenth  day  of  November  in  the  Year 
of  our  Lord  One  Thousand  Seven  Hundred  and  Seventyseven,  and 
in  the  Second  Year  of  the  Independence  of  America  agree  to  cer- 
tain articles  of  Confederation  and  perpetual  Union  between  the  States 
of  Newhampshire,  Massachusetts-bay,  Rhodeisland  and  Providence 
Plantations,  Connecticut,  New  York,  New  Jersey,  Pennsylvania,  Del- 
aware, Maryland,  Virginia,  North-Carolina,  South-Carolina  and 
Georgia  in  the  Words  following,  viz. 


*' Articles  of  Confederation  a/nd  perpetual  Union  between  the  States  of 


Delaware,  Maryland,  Virginia,  North- Carolina,  South- Carolina 
and  Georgia 

Notes  of  Deoisions 


Effect  of  adoption  of  constitution.— 

See  Van  Brocklin  v.  Tennessee  (1886) 
117  U.  S.  151,  159,  6  Sup.  Ct  670,  29 
L.  Ed.  845. 

That  ordinance  was  enacted  before 
the  constitution  of  the  United  States, 
with  a  view  to  existing  circumstances, 
and  was  intended  to  operate  between 


the  confederacy  and  the  territory,  as 
the  articles  of  confederation  did  be- 
tween the  states.  In  construing  it,  the 
articles  of  confederation,  and  not  the 
federal  constitution,  must  be  looked  at 
La  Plaisance  Bay  Harbor  Co.  v.  Council 
of  City  of  Monroe  (Mich.  1843)  Walk. 
Ch.  155. 


Article  I.  The  stile  of  this  confederacy  shall  be  "The  United  States 
of  America." 

Article  II.  Each  State  retains  its  sovereignty,  freedom  and  inde- 
pendence, and  every  power,  jurisdiction  and  right,  which  is  not  by 
this  confederation  expressly  delegated  to  the  United  States,  in  Con- 
gress assembled. 

Article  III.  The   said   States   hereby   severally   enter   into  a  firm 

♦Congress  Resolved,  on  the  11th  of  June,  1776,  that  a  committee  should  be  ap- 
pointed to  prepare  and  digest  the  form  of  a  confederation  to  be  entered  into  be- 
tween the  Colonies;  and  on  the  day  following,  after  it  had  been  determined  that 
the  committee  should  consist  of  a  member  from  each  Colony,  the  following  per- 
sons were  appointed  to  perform  that  duty,  to  wit:  Mr.  Bartlett,  Mr.  S.  Adams, 
Mr.  Hopkins,  Mr.  Sherman,  Mr.  JR.  R.  Livingston,  Mr.  Dickinson,  Mr.  M'Kean, 
Mr.  Stone,  Mr.  Nelson,  Mr.  Uewes,  Mr.  E.  Rutledge,  and  Mr.  Gwinnett  Upon 
the  report  of  this  committee,  the  subject  was,  from  time  to  time,  debated,  until 
the  15th  of  November,  1777,  when  a  copy  of  the  confederation  being  made  ont, 
and  sundry  amendments  made  in  the  diction,  without  altering  the  sense,  the  same 
was  finally  agreed  to.  Congress,  at  the  same  time,  directed  that  the  articles 
should  be  proposed  to  the  legislatures  of  all  the  United  States,  to  be  considered, 
and  if  approved  of  by  them,  they  were  advised  to  authorize  their  delegates  to 
ratify  the  same  in  the  Congress  of  the  United  States;  which  being  done,  the  same 
should  become  conclusive.  Three  hundred  copies  of  the  Articles  of  Confederation 
were  ordered  to  be  printed  for  the  use  of  Congress;  and  on  the  17th  of  November, 
the  form  of  a  circular  letter  to  accompany  them  was  brought  in  by  a  committee 
appointed  to  prepare  it,  and  being  agreed  to,  thirteen  copies  of  it  were  ordered  to 
be  made  out,  to  be  signed  by  the  president  and  forwarded  to  the  several  States, 
with  copies  of  the  confederation.  On  the  29th  of  November  ensuing,  a  committee 
of  three  was  appointed,  to  procure  a  translation  of  the  articles  to  be  made  into  the 
French  language,  and  to  report  an  address  to  the  inhabitants  of  Canada,  &c  On 
the  26th  of  June,  1778,  the  form  of  a  ratification  of  the  Articles  of  Confederation 
was  adopted,  and,  it  having  been  engrossed  on  parchment,  it  was  signed  on  the  9th 
of  July  on  the  part  and  in  behalf  of  their  respective  States,  by  the  delegates  of 
New  Hampshire,  Massachusetts  Bay,  Rhode  Island  and  Providence  Plantations, 
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league  of  friendship  with  each  other,  for  their  common  defence,  the 
security  of  their  liberties,  and  their  mutual  and  general  welfare,  bind- 
ing themselves  to  assist  each  other,  against  all  force  offered  to,  or 
attacks  made  upon  them,  or  any  of  them,  on  account  of  religion,  sov- 
ereignty, trade,  or  any  other  pretence  whatever. 

Article  IV.  The  better  to  secure  and  perpetuate  mutual  friendship 
and  intercourse  among  the  people  of  the  different  States  in  this 
Union,  the  free  inhabitants  of  each  of  these  States,  paupers,  vaga- 
bonds and  fugitives  from  justice  excepted,  shall  be  entitled  to  all 
privileges  and  immunities  of  free  citizens  in  the  several  States;  and 
the  people  of  each  State  shall  have  free  ingress  and  regress  to  and 
from  any  other  State,  and  shall  enjoy  therein  all  the  privileges  of 
trade  and  commerce,  subject  to  the  same  duties,  impositions  and 
restrictions  as  the  inhabitants  thereof  respectively,  provided  that  such 
restrictions  shall  not  extend  so  far  as  to  prevent  the  removal  of  prop- 
erty imported  into  any  State,  to  any  other  State  of  which  the  owner 
is  an  inhabitant ;  provided  also  that  no  imposition,  duties  or  restric- 
tion shall  be  laid  by  any  State,  on  the  property  of  the  United  States, 
or  either  of  them. 

If  any  person  guilty  of,  or  charged  with  treason,  felony,  or  other 
high  misdemeanor  in  any  State,  shall  flee  from  justice,  and  be  found 
in  any  of  the  United  States,  he  shall  upon  demand  of  the  Governor 
or  Executive  power,  of  the  State  from  which  he  fled,  be  delivered  up 
and  removed  to  the  State  having  jurisdiction  of  his  offence. 

Full  faith  and  credit  shall  be  given  in  each  of  these  States  to  the 
records,  acts  and  judicial  proceedings  of  the  courts  and  magistrates 
of  every  other  State. 

Article  V.  For  the  more  convenient  management  of  the  general 
interests  of  the  United  States,  delegates  shall  be  annually  appointed 
in  such  manner  as  the  legislature  of  each  State  shall  direct,  to  meet 
in  Congress  on  the  first  Monday  in  November,  in  every  year,  wkh  a 
power  reserved  to  each  State,  to  recall  its  delegates,  or  any  of  them, 
at  any  time  within  the  year,  and  to  send  others  in  their  stead,  for  the 
remainder  of  the  year. 

No  State  shall  be  represented  in  Congress  by  less  than  two,  nor 
by  more  than  seven  members ;  and  no  person  shall  be  capable  of  be- 
ing a  delegate  for  more  than  three  years  in  any  term  of  six  years ; 
nor  shall  any  person,  being  a  delegate,  be  capable  of  holding  any 

Connecticut,  New  York,  Pennsylvania,  Virginia,  and  South  Carolina,  agreeably  to 
the  powers  Tested  in  them.  The  delegates  of  North  Carolina  signed  on  the  21st  of 
July,  those  of  Georgia  on  the  24th  of  July,  and  those  of  New  Jersey  on  the  26th 
of  November  following.  On  the  5th  of  May,  1779,  Mr.  Dickinson  and  Mr.  Van 
Dyke  signed  in  behalf  of  the  State  of  Delaware,  Mr.  M'Kean  having  previously 
signed  in  February,  at  which  time  he  produced  a  power  to  that  effect.  Maryland 
did  not  ratify  until  the  year  1781.  She  had  instructed  her  delegates,  on  the  15th 
of  December,  1778,  not  to  agree  to  the  confederation  until  matters  respecting  the 
western  lands  should  be  settled  on  principles  of  equity  and  sound  policy;  but,  on 
the  30th  of  January,  1781,  finding  that'  the  enemies  of  the  country  took  advantage 
of  the  circumstance  to  disseminate  opinions  of  an  ultimate  dissolution  of  the  Union, 
the  legislature  of  the  State  passed  an  act  to  empower  their  delegates  to  subscribe 
and  ratify  the  articles,  which  was  accordingly  done  by  Mr.  Hanson  and  Mr.  Car- 
roll, on  the  1st  of  March  of  that  year,  which  completed  the  ratifications  of  the  act; 
and  Congress  assembled  on  the  2d  of  March  under  the  new  powers. 

NOTE.— The  proof  of  this  document,  as  published  above,  was  read  by  Mr.  Ferdi- 
nand Jefferson,  the  Keeper  of  the  Kolls  of  the  Department  of  State,  at  Washing- 
ton, who  compared  it  with  the  original  in  his  custody.  He  says:  'The  initial  let- 
ters of  many  of  the  words  in  the  original  of  this  instrument  are  capitals,  but  as 
no  system  appears  to  have  been  observed,  the  same  words  sometimes  beginning 
with  a  capital  and  sometimes  with  a  small  letter,  I  have  thought  it  best  not  to 
undertake  to  follow  the  original  in  this  particular.  Moreover,  there  are  three  forms 
of  the  letter  s:  the  capital  S,  the  small  s,  and  the  long  f,  the  last  being  used  in- 
discriminately to  words  that  should  begin  with  a  capital  and  those  that  should 
begin  with  a  small  s." 
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office  under  the  United  States,  for  which  he,  or  another  for  his  ben- 
efit receives  any  salary,  fees  or  emolument  of  any  kind. 

Each  State  shall  maintain  its  own  delegates  in  a  meeting  of  the 
States,  and  while  they  act  as  members  of  the  committee  of  the  States. 

In  determining  questions  in  the  United  States,  in  Congress  assem- 
bled, each  State  shall  have  one  vote. 

Freedom  of  speech  and  debate  in  Congress  shall  not  be  impeached 
or  questioned  in  any  court,  or  place  out  of  Congress,  and  thex  mem- 
bers of  Congress  shall  be  protected  in  their  persons  from  arrests  and 
imprisonments,  during  the  time  of  their  going  to  and  from,  and  at- 
tendance on  Congress,  except  for  treason,  felony,  or  breach  of  the 
peace. 

Article  VI.  No  State  without  the  consent  of  the  United  States 
in  Congress  assembled,  shall  send  any  embassy  to,  or  receive  any 
embassy  from,  or  enter  into  any  conference,  agreement,  alliance  or 
treaty  with  any  king  prince  or  state ;  nor  shall  any  person  holding 
any  office  of  profit  or  trust  under  the  United  States,  or  any  of  them, 
accept  of  any  present,  emolument,  office  or  title  of  any  kind  whatever 
from  any  king,  prince  or  foreign  state ;  nor  shall  the  United  States 
in  Congress  assembled,  or  any  of  them,  grant  any  title  of  nobility. 

No  two  or  more  States  shall  enter  into  any  treaty,  confederation 

or  alliance  whatever  between  them,  without  the  consent  of  the  United 

States  in  Congress  assembled,  specifying  accurately  the  purposes  for 

*  which  the  same  is  to  be  entered  into,  and  how  long  it  shall  continue. 

Notes  of  Decisions 

Compact  between  Maryland  and  Vir-  alliance,"   within   the  meaning  of  the 

ginia  as  treaty.— The  compact  of  1785  prohibition  of  the  Articles  of  Confed- 

between  Maryland  and  Virginia  in  re-  eration.     Wharton  v.  Wise  (1894)  14 

lotion  to  the  waters  of  Chesapeake  bay  Sup.  Ct  783,  788,  153  U.  S.  155,  38  L. 

and  the  Potomac  and  Pocomoke  rivers  Ed.  669. 
was  not  a   "treaty,   confederation,   or 

No  State  shall  lay  any  imposts  or  duties,  which  may  interfere  with 
any  stipulations  in  treaties,  entered  into  by  the  United  States  in  Con- 
gress assembled,  with  any  king,  prince  or  state,  in  pursuance  of  any 
treaties  already  proposed  by  Congress,  to  the  courts  of  France  and 
Spain. 

No  vessels  of  war  shall  be  kept  up  in  time  of  peace  by  any  State, 
except  such  number  only,  as  shall  be  deemed  necessary  by  the  United 
States  in' Congress  assembled,  for  the  defence  of  such  State,  or  its 
trade ;  nor  shall  any  body  of  forces  be  kept  up  by  any  State,  in  time 
of  peace,  except  such  number  only,  as  in  the  judgment  of  the  United 
States,  in  Congress  assembled,  shall  be  deemed  requisite  to  garrison 
the  forts  necessary  for  the  defence  of  such  State ;  but  every  State 
shall  always  keep  up  a  well  regulated  and  disciplined  militia,  suffi- 
ciently armed  and  accoutered,  and  shall  provide  and  constantly  have 
ready  for  use,  in  public  stores,  a  due  number  of  field  pieces  and  tents, 
and  a  proper  quantity  of  arms,  ammunition  and  camp  equipage. 

No  State  shall  engage  in  any  war  without  the  consent  of  the  United 
States  in  Congress  assembled,  unless  such  State  be  actually  invaded 
by  enemies,  or  shall  have  received  certain  advice  of  a  resolution  being 
formed  by  some  nation  of  Indians  to  invade  such  State,  and  the  dan- 
ger is  so  imminent  as  not  to  admit  of  a  delay,  till  the  United  States 
in  Congress  assembled  can  be  consulted:  nor  shall  any  State  grant 
commissions  to  any  ships  or  vessels  of  war,  nor  letters  of  marque  or 
reprisal,  except  it  be  after  a  declaration  of  war  by  the  United  States 
in  Congress  assembled,  and  then  only  against  the  kingdom  or  state 
and  the  subjects  thereof,  against  which  war  has  been  so  declared, 
and  under  such  regulations  as  shall  be  established  by  the  United 
States  in  Congress  assembled,  unless  such  State  be  infested  by  pirates, 
in  which  case  vessels  of  war  may  be  fitted  out  for  that  occasion,  and 
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kept  so  long  as  the  danger  shall  continue,  or  until  the  United  States 
in  Congress  assembled  shall  determine  otherwise. 

Article  VII.  When  land-forces  are  raised  by  any  State  for  the 
common  defence,  all  officers  of  or  under  the  rank  of  colonel,  shall  be 
appointed  by  the  Legislature  of  each  State  respectively  by  whom  such 
forces  shall  be  raised,  or  in  such  manner  as  such  State  shall  direct, 
and  all  vacancies  shall  be  filled  up  by  the  State  which  first  made  the 
appointment. 

Article  VIII.  All  charges  of  war,  and  all  other  expenses  that  shall 
be  incurred  for  the  common  defence  or  general  welfare,  and  allowed 
by  the  United  States  in  Congress  assembled,  shall  be  defrayed  out  of 
a  common  treasury,  which  shall  be  supplied  by  the  several  States,  in 
proportion  to  the  value  of  all  land  within  each  State,  granted  to  or 
surveyed  for  any  person,  as  such  land  and  the  buildings  and  improve- 
ments thereon  shall  be  estimated  according  to  such  mode  as  the 
United  States  in  Congress  assembled,  shall  from  time  to  time  direct 
and  appoint. 

The  taxes  for  paying  that  proportion  shall  be  laid  and  levied  by  the 
authority  and  direction  of  the  Legislatures  of  the  several  States  with- 
in the  time  agreed  upon  by  the  United  States  in  Congress  assembled. 

Article  IX.  The  United  States  in  Congress  assembled,  shall  have 
the  sole  and  exclusive  right  and  power  of  determining  on  peace  and 
war,  except  in  the  cases  mentioned  in  the  sixth  article — of  sending 
and  receiving  ambassadors — entering  into  treaties  and  alliances,  pro- 
vided that  no  treaty  of  commerce  shall  be  made  whereby  the  legisla- 
tive power  of  the  respective  States  shall  be  restrained  from  imposing 
such  imposts  and  duties  on  foreigners,  as  their  own  people  are  sub- 
jected to,  or  from  prohibiting  the  exportation  or  importation  of  any 
species  of  goods  or  commodities  whatsoever — of  establishing  rules 
for  deciding  in  all  cases,  what  captures  on  land  or  water  shall  be 
legal,  and  in  what  manner  prizes  taken  by  land  or  naval  forces  in  the 
service  of  the  United  States  shall  be  divided  or  appropriated — of 
granting  letters  of  marque  and  reprisal  in  times  of  peace — appointing 
courts  for  the  trial  of  piracies  and  felonies  committed  on  the  high 
seas  and  establishing  courts  for  receiving  and  determining  finally 
appeals  in  all  cases  of  captures,  provided  that  no  member  of  Con- 
gress shall  be  appointed  a  judge  of  any  of  the  said  courts. 

The  United  States  in  Congress  assembled  shall  also  be  the  last 
resort  on  appeal  in  all  disputes  and  differences  now  subsisting  or  that 
hereafter  may  arise  between  two  or  more  States  concerning  bound- 
ary, jurisdiction  or  any  other  cause  whatever ;  which  authority  shall 
always  be  exercised  in  the  manner  following.  Whenever  the  legisla- 
tive or  executive  authority  or  lawful  agent  of  any  State  in  contro- 
versy with  another  shall  present  a  petition  to  Congress,  stating  the 
matter  in  question  and  praying  for  a  hearing,  notice  thereof  shall 
be  given  by  order  of  Congress  to  the  legislative  or  executive  author- 
ity of  the  other  State  in  controversy,  and  a  day  assigned  for  the 
appearance  of  the  parties  by  their  lawful  agents,  who  shall  then  be 
directed  to  appoint  by  joint  consent,  commissioners  or  judges  to 
constitute  a  court  for  hearing  and  determining  the  matter  in  ques- 
tion: but  if  they  cannot  agree,  Congress  shall  name  three  persons 
out  of  each  of  the  United  States,  and  from  the  list  of  such  persons 
each  party  shall  alternately  strike  out  one,  the  petitioners  beginning, 
until  the  number  shall  be  reduced  to  thirteen ;  and  from  that  number 
not  less  than  seven,  nor  more  than  nine  names  as  Congress  shall 
direct,  shall  in  the  presence  of  Congress  be  drawn  out  by  lot,  and  the 
persons  whose  names  shall  be  so  drawn  or  any  five  of  them,  shall  be 
commissioners  or  judges,  to  hear  and  finally  determine  the  contro- 
versy, so  always  as  a  major  part  of  the  judges  who  shall  hear  the 
cause  shall  agree  in  the  determination :  and  if  either  party  shall  neglect 
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to  attend  at  the  day  appointed,  without  Showing  reasons,  which  Con- 
gress shall  judge  sufficient,  or  being  present  shall  refuse  to  strike, 
the  Congress  shall  proceed  to  nominate  three  persons  out  of  each 
State,  and  the  Secretary  of  Congress  shall  strike  in  behalf  of  such 
party  absent  or  refusing;  and  the  judgment  and  sentence  of  the 
court  to  be  appointed,  in  the  manner  before  prescribed,  shall  be  final 
and  conclusive ;  and  if  any  of  the  parties  shall  refuse  to  submit  to  the 
authority  of  such  court,  or  to  appear  or  defend  their  claim  or  cause, 
the  court  shall  nevertheless  proceed  to  pronounce  sentence,  or  judg- 
ment, which  shall  in  like  manner  be  final  and  decisive,  the  judgment 
or  sentence  and  other  proceedings  being  in  either  case  transmitted 
to  Congress,  and  lodged  among  the  acts  of  Congress  for  the  security 
of  the  parties  concerned:  provided  that  every  commissioner,  before 
he  sits  in  judgment,  shall  take  an  oath  to  be  administered  by  one 
of  the  judges  of  the  supreme  or  superior  court  of  the  State  where 
the  cause  shall  be  tried,  "well  and  truly  to  hear  and  determine  the 
matter  in  question,  according  to  the  best  of  his  judgment,  without 
favour,  affection  or  hope  of  reward:"  provided  also  that  no  State 
shall  be  deprived  of  territory  for  the  benefit  of  the  United  States. 

All  controversies  concerning  the  private  right  of  soil  claimed  un- 
der different  grants  of  two  or  more  States,  whose  jurisdiction  as  they 
may  respect  such  lands,  and  the  States  which  passed  such  grants  are 
adjusted,  the  said  grants  or  either  of  them  being  at  the  same  time 
claimed  to  have  originated  antecedent  to  such  settlement  of  jurisdic- 
tion, shall  on  the  petition  of  either  party  to  the  Congress  of  the  United 
States,  be  finally  determined  as  near  as  may  be  in  the  same  manner  as 
is  before  prescribed  for  deciding  disputes  respecting  territorial  juris- 
diction between  different  States. 

The  United  States  in  Congress  assembled  shall  also  have  the  sole 
and  exclusive  right  and  power  of  regulating  the  alloy  and  value  of 
coin  struck  by  their  own  authority,  or  by  that  of  the  respective 
States. — fixing  the  standard  of  weights  and  measures  throughout 
the  United  States. — regulating  the  trade  and  managing  all  affairs 
with  the  Indians,  not  members  of  any  of  the  States,  provided  that 
the  legislative  right  of  any  State  within  its  own  limits  be  not  in- 
fringed or  violated — establishing  and  regulating  post-offices  from  one 
State  to  another,  throughout  all  the  United  States,  and  exacting  such 
postage  on  the  papers  passing  thro'  the  same  as  may  be  requisite  to 
defray  the  expenses  of  the  said  office — appointing  all  officers  of  the 
land  forces,  in  the  service  of  the  United  States,  excepting  regimental 
officers — appointing  all  the  officers  of  the  naval  forces,  and  commis- 
sioning all  officers  whatever  in  the  service  of  the  United  States — 
making  rules  for  the  government  and  regulation  of  the  said  land  and 
naval  forces,  and  directing  their  operations. 

The  United  States  in  Congress  assembled  shall  have  authority  to 
appoint  a  committee,  to  sit  in  the  recess  of  Congress,  to  be  denom- 
inated "a  Committee  of  the  States,"  and  to  consist  of  one  delegate 
from  each  State;  and  to  appoint  such  other  committees  and  civil 
officers  as  may  be  necessary  for  managing  the  general  affairs  of  the 
United  States  under  their  direction — to  appoint  one  of  their  number 
to  preside,  provided  that  no  person  be  allowed  to  serve  in  the  office 
of  president  more  than  one  year  in  any  term  of  three  years;  to  as- 
certain the  necessary  sums  of  money  to  be  raised  for  the  service 
of  the  United  States,  and  to  appropriate  and  apply  the  same  for 
defraying  the  public  expenses — to  borrow  money,  or  emit  bills  on 
the  credit  of  the  United  States,  transmitting  every  half  year  to  the 
respective  States  an  account  of  the  sums  of  money  so  borrowed  or 
emitted, — to  build  and  equip  a  navy — to  agree  upon  the  number  of 
land  forces,  and  to  make  requisitions  from  each  State  for  its  quota, 
in  proportion  to  the  number  of  white  inhabitants  in  such  State ;  which 
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requisition  shall  be  binding,  and  thereupon  the  Legislature  of  each 
State  shall  appoint  the  regimental  officers,  raise  the  men  and  cloath, 
arm  and  equip  them  in  a  soldier  like  manner,  at  the  expense  of  the 
United  States;  and  the  officers  and  men  so  cloathed,  armed  and 
equipped  shall  march  to  the  place  appointed,  and  within  the  time 
agreed  on  by  the  United  States  in  Congress  assembled:  but  if  the 
United  States  in  Congress  assembled  shall,  on  consideration  of  cir- 
cumstances judge  proper  that  any  State  should  not  raise  men,  or 
should  raise  a  smaller  number  than  its  quota,  and  that  any  other 
State  should  raise  a  greater  number  of  men  than  the  quota  thereof, 
such  extra  number  shall  be  raised,  officered,  cloathed,  armed  and 
equipped  in  the  same  manner  as  the  quota  of  such  State,  unless  the 
legislature  of  such  State  shall  judge  that  such  extra  number  cannot 
be  safely  spared  out  of  the  same,  in  which  case  they  shall  raise  officer, 
cloath,  arm  and  equip  as  many  of  such  extra  number  as  they  judge 
can  be  safely  spared.  And  the  officers  and  men  so  cloathed,  armed 
and  equipped,  shall  march  to  the  place  appointed,  and  within  the 
time  agreed  on  by  the  United  States  in  Congress  assembled. 

The  United  States  in  Congress  assembled  shall  never  engage  in  a 
war,  nor  grant  letters  of  marque  and  reprisal  in  time  of  peace,  nor 
enter  into  any  treaties  or  alliances,  nor  coin  money,  nor  regulate  the 
value  thereof,  nor  ascertain  the  sums  and  expenses  necessary  for  the 
defence  and  welfare  of  the  United  States,  or  any  of  them,  nor  emit 
bills,  nor  borrow  money  on  the  credit  of  the  United  States,  nor  ap- 
propriate money,  nor  agree  upon  the  number  of  vessels  of  war,  to 
be  built  or  purchased,  or  the  number  of  land  or  sea  forces  to  be  raised, 
nor  appoint  a  commander  in  chief  of  the  army  or  navy,  unless  nine 
States  assent  to  the  same:  nor  shall  a  question  on  any  other  point, 
except  for  adjourning  from  day  to  day  be  determined,  unless  by  the 
votes  of  a  majority  of  the  United  States  in  Congress  assembled. 

The  Congress  of  the  United  States  shall  have  power  to  adjourn  to 
any  time  within  the  year,  and  to  any  place»within  the  United  States, 
so  that  no  period  of  adjournment  be  for  a  longer  duration  than  the 
space  of  six  months,  and  shall  publish  the  journal  of  their  proceedings 
monthly,  except  such  parts  thereof  relating  to  treaties,  alliances  or 
military  operations,  as  in  their  judgment  require  secresy;  and  the 
yeas  and  nays  of  the  delegates  of  each  State  on  any  question  shall 
be  entered  on  the  journal,  when  it  is  desired  by  any  delegate;  and 
the  delegates  of  a  State,  or  any  of  them,  at  his  or  their  request  shall 
be  furnished  with  a  transcript  of  the  said  journal,  except  such  parts 
as  are  above  excepted,  to  lay  before  the  Legislatures  of  the  several 
States. 

Article  X.  The  committee  of  the  States,  or  any  nine  of  them,  shall 
be  authorized  to  execute,  in  the  recess  of  Congress,  such  of  the  pow- 
ers of  Congress  as  the  United  States  in  Congress  assembled,  by  the 
consent  of  nine  States,  shall  from  time  to  time  think  expedient  to  vest 
them  with ;  provided  that  no  power  be  delegated  to  the  said  commit- 
tee, for  the  exercise  of  which,  by  the  articles  of  confederation,  the 
voice  of  nine  States  in  the  Congress  of  the  United  States  assembled 
is  requisite. 

Article  XI.  Canada  acceding  to  this  confederation,  and  joining  in 
the  measures  of  the  United  States,  shall  be  admitted  into,  and  enti- 
tled to  all  the  advantages  of  this  Union:  but  no  other  colony  shall 
be  admitted  into  the  same,  unless  such  admission  be  agreed  to  by 
nine  States. 

Article  XII.  All  bills  of  credit  emitted,  monies  borrowed  and  debts 
contracted  by,  or  under  the  authority  of  Congress,  before  the  as- 
sembling of  the  United  States,  in  pursuance  of  the  present  confedera- 
tion, shall  be  deemed  and  considered  as  a  charge  against  the  United 
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States,  for  payment  and  satisfaction  whereof  the  said  United  States, 
and  the  public  faith  ai»e  hereby  solemnly  pledged. 

Article  XIII.  Every  State  shall  abide  by  the  determinations  of  the 
United  States  in  Congress  assembled,  on  all  questions  which  by  this 
confederation  are  submitted  to  them.  And  the  articles  of  this  con- 
federation shall  be  inviolably  observed  by  every  State,  and  the  Union 
shall  be  perpetual;  nor  shall  any  alteration  at  any  time  hereafter 
be  made  in  any  of  them;  unless  such  alteration  be  agreed  to  in  a 
Congress  of  the  United  States,  and  be  afterwards  confirmed  by  the 
Legislatures  of  every  State. 

And  whereas  it  has  pleased  the  Great  Governor  of  the  world  to 
incline  the  hearts  of  the  Legislatures  we  respectively  represent  in 
Congress,  to  approve  of,  and  to  authorize  us  to  ratify  the  said  articles 
of  confederation  and  perpetual  union.  Know  ye  that  we  the  under- 
signed delegates,  by  virtue  of  the  power  and  authority  to  us  given 
for  that  purpose,  do  by  these  presents,  in  the  name  and  in  behalf 
of  our  respective  constituents,  fully  and  entirely  ratify  and  confirm 
each  and  every  of  the  said  articles  of  confederation  and  perpetual 
union,  and  all  and  singular  the  matters  and  things  therein  contained : 
and  we  do  further- solemnly  plight  and  engage  the  faith  of  our  re- 
spective constituents,  that  they  shall  abide  by  the  determinations  of 
the  United  States  in  Congress  assembled,  on  all  questions,  which 
by  the  said  confederation  are  submitted  to  them.  And  that  the 
articles  thereof  shall  be  inviolably  observed  by  the  States  we  respec- 
tively represent,  and  that  the  Union  shall  be  perpetual. 

In  witness  whereof  we  have  hereunto  set  our  hands  in  Congress. 
Done  at  Philadelphia  in  the  State  of  Pennsylvania  the  ninth  day 
of  July  in  the  year  of  our  Lord  one  thousand  seven  hundred 
and  seventy-eight,  and  in  the  third  year  of  the  independence  of 
America.* 

On  the  part  dk  behalf  of the  State  of  New  Hampshire 

JOSIAH  BABTLETT,  JOHN  WBNTWOBTH,  Junr., 

August  8th,  177a 

On  the  part  and  behalf  of  the  State  of  Massachusetts  Bay 

JOHN  HANCOCK,  FRANCIS  DANA, 

SAMUEL  ADAMS,  JAMES   LOVELL, 

ELDBRIDGK  GERRY,  SAMUEL  HOLTEN. 

On  the  part  and  behalf  of  the  State  of  Rhode  Island  and 

Providence  Plantations 

WILLIAM  BLLEBY,  JOHN  COLLINS. 

HENBY  MABCHANT, 

On  the  part  and  behalf  of  tlie  State  of  Connecticut 

BOGEB  SHEBMAN,  TITUS    HOSMER, 

SAMUEL  HUNTINGTON,  ANDBEW  ADAMS. 

OLIVBB  WOLCOTT, 

On  the  part  and  behalf  of  the  State  of  New  York 

JAS.  DUANfl,  WM.  DUER, 

FBA.  LEWIS,  GOUV.  MOBBIS. 

•From  the  circumstance  of  delegates  from  the  same  State  having  signed  the 
Articles  of  Confederation  at  different  times,  as  appears  by  the  dates,  it  is  prob- 
able they  affixed  their  names  as  they  happened  to  be  present  in  Congress,  after 
they  had  been  authorised  by  their  constituents* 
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On  the  part  and  in  behalf  of  the  State  of  New  Jersey,  Now.  26 \  1778 

JNO.  WITHBRSPOON,  NATHL.  SCUDDER. 

On  the  part  and  behalf  of  the  State  of  Pennsylvania 

ROBT.   MORRIS,  WILLIAM  CL1NGAN, 

DANIEL  ROBERDEAU,  JOSEPH  REED, 

JONA.  BAYARD  SMITH,  22d  July,  1778. 

On  thepart  db  behalf  of  the  State  of  Delaware 

THO.   M'KBAN,  Peby.  12,  1779.  NICHOLAS  VAN  DYKE. 

JOHN  DICKINSON,  May  5th,  1779. 

On  thepart  and  behalf  of  the  State  of  Maryland 

JOHN  HANSON,  DANIEL  CARROLL, 

March  1,  1781.  Mar.  1,  1781. 

On  the  part  and  behalf  of  the  State  of  Virginia 

RICHARD  HENRY  LEE,  JNO.  HARVIE, 

JOHN  BANISTER,  FRANCIS  LIGHTFOOT  LEE. 

THOMAS  ADAMS, 

On  thepart  and  behalf  of  the  State  of  No.  Carolina 

JOHN  PENN,  July  21st,  1778.  JNO.  WILLIAMS. 

CORNS.  HARNETT, 

On  thepart  <&  behalf  of  the  /State  of  South  Carolina 

HENRY  LATJRENS,  RICHD.  HUTSON, 

WILLIAM  HENRY  DRAYTON,  THOS.  HEYWARD,  Junr. 

JNO.  MATHEWS, 

On  the  part  <&  behalf  of  the  State  of  Georgia 

JNO.   WALTON,  24th  July,  1778.  EDWD.  LANGWORTHY. 

EDWD.  TELFAIR, 
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[The  Confederate  Congress,  July  13,  1787] 

An  Ordinance  for  the  government  of  the  territory  of  the  United 

States  northwest  of  the  rvoer  Ohio 

Section  i.  Be  it  ordained  by  the  United  States  in  Congress  assem- 
bled, That  the  said  territory,  for  the  purpose  of  temporary  government, 
be  one  district,  subject,  however,  to  be  divided  into  two  districts,  as 
future  circumstances  may,  in  the  opinion  of  Congress,  make  it  expedi- 
ent. 

Sec.  2.  Be  it  ordained  by  the  authority  aforesaid,  That  the  estates 
both  of  resident  and  non-resident  proprietors  in  the  said  territory, 
dying  intestate,  shall  descend  to,  and  be  distributed  among,  their  chil- 
dren and  the  descendants  of  a  deceased  child  in  equal  parts,  the  de- 
scendants of  a  deceased  child  or  grandchild  to  take  the  share  of  their 
deceased  parent  in  equal  parts  among  them ;  and  where  there  shall  be 
no  children  or  descendants,  then  in  equal  parts  to  the  next  of  kin,  in 
equal  degree;  and  among  collaterals,  the  children  of  a  deceased 
brother  or  sister  of  the  intestate  shall  have,  in  equal  parts  among  them, 
their  deceased  parent's  share ;  and  there  shall,  in  no  case,  be  a  distinc- 
tion between  kindred  of  the  whole  and  half  blood ;  saving  in  all  cases  to 
the  widow  of  the  intestate,  her  third  part  of  the  real  estate  for  life,  and 
one-third  part  of  the  personal  estate ;  and  this  law  relative  to  descents 
and  dower,  shall  remain  in  full  force  until  altered  by  the  legislature  oi 
the  district.  And  until  the  governor  and  judges  shall  adopt  laws  as 
hereinafter  mentioned,  estates  in  the  said  territory  may  be  devised  or 
bequeathed  by  wills  in  writing,  signed  and  sealed  by  him  or  her  in 
whom  the  estate  may  be,  (being  of  full  age,)  and  attested  by  three  wit- 
nesses ;  and  real  estates  may  be  conveyed  by  lease  and  release,  or  bar- 
gain and  sale,  signed,  sealed,  and  delivered  by  the  person,  being  of  full 
age,  in  whom  the  estate  may  be,  and  attested  by  two  witnesses,  provid- 
ed such  wills  be  duly  proved,  and  such  conveyances  be  acknowledged, 
or  the  execution  thereof  duly  proved,  and  be  recorded  within  one  year 
after  proper  magistrates,  courts,  and  registers,  shall  be  appointed  for 
that  purpose;  and  personal  property  may  be  transferred  by  delivery, 
saving,  however,  to  the  French  and  Canadian  inhabitants,  and  other 
settlers  of  the  Kaskaskies,  Saint  Vincents,  and  the  neighboring  villages, 
who  have  heretofore  professed  themselves  citizens  of  Virginia,  their 
laws  and  customs  now  in  force  among  theni,  relative  to  the  descent  and 
conveyance  of  property. 

Notes  of  Decisions 

Shifting  inheritances.— Under  the  itances  does  not  prevail  in  Illinois, 
ordinance,  the  rule  of  the  common  law  Bates  v.  Brown  (1866)  5  Wall.  710, 
known  as  the  rule  of  shifting  inner-      717,  18  L.  Ed.  535. 

Sec.  3.  Be  it  ordained  by  the  authority  aforesaid,  That  there  shall 
be  appointed,  from  time  to  time,  by  Congress,  a  governor,  whose  com- 
mission shall  continue  in  force  for  the  term  of  three  years,  unless  sooner 
revoked  by  Congress ;  he  shall  reside  in  the  district,  and  have  a  free- 
hold estate  therein,  in  one  thousand  acres  of  land,  while  in  the  exercise 
of  his  office. 

Sec.  4.  There  shall  be  appointed  from  time  to  time,  by  Congress,  a 
secretary,  whose  commission  shall  continue  in  force  for  four  years, 
unless  sooner  revoked;  he  shall  reside  in  the  district,  and  have  a  free- 
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hold  estate  therein,  in  five  hundred  acres  of  land,  while  in  the  exercise 
of  his  office.  It  shall  be  his  duty  to  keep  and  preserve  the  acts  and 
laws  passed  by  the  legislature,  and  the  public  records  of  the  district, 
and  the  proceedings  of  the  governor  in  his  executive  department,  and 
transmit  authentic  copies  of  such  acts  and  proceedings  every  six 
months  to  the  Secretary  of  Congress.  There  shall  also  be  appointed 
a  court,  to  consist  of  three  judges,  any  two  of  whom  to  form  a  court, 
who  shall  have  a  common-law  jurisdiction,  and  reside  in  the  district, 
and  have  each  therein  a  freehold  estate,  in  five  hundred  acres  of  land, 
while  in  the  exercise  of  their  offices ;  and  their  commissions  shall  con- 
tinue in  force  during  good  behavior. 

Sec.  5.  The  governor  and  judges,  or  a  majority  of  them,  shall  adopt 
and  publish  in  the  district  such  laws  of  the  original  States,  criminal  and 
civil,  as  may  be  necessary,  and  best  suited  to  the  circumstances  of  the 
district,  and  report  them  to  Congress  from  time  to  time,  which  laws 
shall  be  in  force  in  the  district  until  the  organization  of  the  general 
assembly  therein,  unless  disapproved  of  by  Congress ;  but  afterwards 
the  legislature  shall  have  authority  to  alter  them  as  they  shall  think  fit. 

Sec.  6.  The  governor,  for  the  time  being,  shall  be  commander-in- 
chief  of  the  militia,  appoint  and  commission  all  officers  in  the  same  be- 
low the  rank  of  general  officers ;  all  general  officers  shall  be  appointed 
and  commissioned  by  Congress. 

Sec.  7.  Previous  to  the  organization  of  the  general  assembly  the 
governor  shall  appoint  such  magistrates,  and  other  civil  officers,  in 
each  county  or  township,  as  he  shall  find  necessary  for  the  preservation 
of  the  peace  and  good  order  in  the  same.  After  the  general  assembly 
shall  be  organized  the  powers  and  duties  of  magistrates  and  other  civil 
officers  shall  be  regulated  and  defined  by  the  said  assembly;  but  all 
magistrates  and  other  civil  officers,  not  herein  otherwise  directed,  shall, 
during  the  continuance  of  this  temporary  government,  be  appointed 
by  the  governor. 

Sec.  8.  For  the  prevention  of  crimes  and  injuries,  the  laws  to  be 
adopted  or  made  shall  have  force  in  all  parts  of  the  district,  and  for  the 
execution  of  process,  criminal  and  civil,  the  governor  shall  make  proper 
divisions  thereof ;  and  he  shall  proceed,  from  time  to  time,  as  circum- 
stances may  require,  to  lay  out  the  parts  of  the  district  in  which  the 
Indian  titles  shall  have  been  extinguished,  into  counties  and  townships, 
subject,  however,  to  such  alterations  as  may  thereafter  be  made  by  the 
legislature. 

Sec.  9.  So  soon  as  there  shall  be  five  thousand  free  male  inhabitants, 
of  full  age,  in  the  district,  upon  giving  proof  thereof  to  the  governor, 
they  shall  receive  authority,  with  time  and  place,  to  elect  representa- 
tives from  their  counties  or  townships,  to  represent  them  in  the  general 
assembly :  Provided,  That  for  every  five  hundred  free  male  inhabitants 
there  shall  be  one  representative,  and  so  on,  progressively,  with  the 
number  of  free  male  inhabitants,  shall  the  right  of  representation  in- 
crease, until  the  number  of  representatives  shall  amount  to  twenty-five ; 
after  which  the  number  and  proportion  of  representatives  shall  be  regu- 
lated by  the  legislature :  Provided,  That  no  person  be  eligible  or  quali- 
fied to  act  as  a  representative,  unless  he  shall  have  been  a  citizen  of  one 
of  the  United  States  three  years,  and  be  a  resident  in  the  district,  or 
unless  he  shall  have  resided  in  the  district  three  years ;  and,  in  either 
case,  shall  likewise  hold  in  his  own  right,  in  fee-simple,  two  hundred 
acres  of  land  within  the  same:  Provided  also,  That  a  freehold  in  fifty 
acres  of  land  in  the  district,  having  been  a  citizen  of  one  of  the  States, 
and  being  resident  in  the  district,  or  the  like  freehold  and  two  years' 
residence  in  the  district,  shall  be  necessary  to  qualify  a  man  as  an 
elector  of  a  representative. 

Sec.  10.  The  representatives  thus  elected  shall  serve  for  the  term 
of  two  years ;  and  in  case  of  the  death  of  a  representative,  or  removal 
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from  office,  the  governor  shall  issue  a  writ  to  the  county  or  township, 
for  which  he  was  a  member,  to  elect  another  in  his  stead,  to  serve  for 
the  residue  of  the  term. 

Sec.  ii.  The  general  assembly,  or  legislature,  shall  consist  of  the 
governor,  legislative  council,  and  a  house  of  representatives.  The  leg- 
islative council  shall  consist  of  five  members,  to  continue  in  office  five 
years,  unless  sooner  removed  by  Congress ;  any  three  of  whom  to  be 
a  quorum;  and  the  members  of  the  council  shall  be  nominated  and 
appointed  in  the  following  manner,  to  wit :  As  soon  as  representa- 
tives shall  be  elected  the  governor  shall  appoint  a  time  and  place  for 
them  to  meet  together,  and  when  met  they  shall  nominate  ten  persons, 
resident  in  the  district,  and  each  possessed  of  a  freehold  in  five  hundred 
acres  of  land,  and  return  their  names  to  Congress,  five  of  whom  Con- 
gress shall  appoint  and  commission  to  serve  as  aforesaid ;  and  when- 
ever a  vacancy  shall  happen  in  the  council,  by  death  or  removal  from 
office,  the  house  of  representatives  shall  nominate  two  persons,  quali- 
fied as  aforesaid,  for  each  vacancy,  and  return  their  names  to  Congress, 
one  of  whom  Congress  shall  appoint  and  commission  for  the  residue 
of  the  term ;  and  every  five  years,  four  months  at  least  before  the  ex- 
piration of  the  time  of  service  of  the  members  of  the  council,  the  said 
house  shall  nominate  ten  persons,  qualified  as  aforesaid,  and  return 
their  names  to  Congress,  five  of  whom  Congress  shall  appoint  and 
commission  to  serve  as  members  of  the  council  five  years,  unless  sooner 
removed.  And  the  governor,  legislative  council,  and  house  of  repre- 
sentatives shall  have  authority  to  make  laws  in  all  cases  for  the  good 
government  of  the  district,  not  repugnant  to  the  principles  and  articles 
in  this  ordinance  established  and  declared.  And  all  bills,  having  passed 
by  a  majority  in  the  house,  and  by  a  majority  in  the  council,  shall  be 
referred  to  the  governor  for  his  assent ;  but  no  bill,  or  legislative  act 
whatever,  shall  be  of  any  force  without  his  assent.  The  governor  shall 
have  power  to  convene,  prorogue,  and  dissolve  the  general  assembly 
when,  in  his  opinion,  it  shall  be  expedient. 

Sec.  12.  The  governor,  judges,  legislative  council,  secretary,  and 
such  other  officers  as  Congress  shall  appoint  in  the  district,  shall  take 
an  oath  or  affirmation  of  fidelity,  and  of  office,  the  governor  before  the 
President  of  Congress,  and  all  other  officers  before  the  governor.  As 
soon  as  a  legislature  shall  be  formed  in  the  district,  the  council  and 
house  assembled,  in  one  room,  shall  have  authority,  by  joint  ballot,  to 
elect  a  delegate  to  Congress,  who  shall  have  a  seat  in  Congress  with 
a  right  of  debating,  but  not  of  voting,  during  this  temporary  govern- 
ment. 

Sec.  13.  And  for  extending  the  fundamental  principles  of  civil  and 
religious  liberty,  which  form  the  basis  whereon  these  republics,  their 
laws  and  constitutions,  are  erected ;  to  fix  and  establish  those  principles 
as  the  basis  of  all  laws,  constitutions,  and  governments,  which  forever 
hereafter  shallbe  formed  in  the  said  territory ;  to  provide,  also,  for  the 
establishment  of  States,  and  permanent  government  therein,  and  for 
their  admission  to  a  share  in  the  Federal  councils  on  an  equal  footing 
with  the  original  States,  at  as  early  periods  as  may  be  consistent  with 
the  general  interest: 

Sec.  14.  It  is  hereby  ordained  and  declared,  by  the  authority  afore- 
said, that  the  following  articles  shall  be  considered  as  articles  of  com- 
pact, between  the  original  States  and  the  people  and  States  in  the  said 
territory,  and  forever  remain  unalterable,  unless  by  common  consent, 
to  wit: 

ARTICLE  I 

No  person,  demeaning  himself  in  a  peaceable  and  orderly  manner, 
shall  ever  be  molested  on  account  of  his  mode  of  worship,  or  religious 
sentiments,  in  the  said  territories. 
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ARTICLE  II 

The  inhabitants  of  the  said  territory  shall  always  be  entitled  to  the 
benefits  of  the  writs  of  habeas  corpus,  and  of  the  trial  by  jury;  of  a 
proportionate  representation  of  the  people  in  the  legislature,  and  of 
judicial  proceedings  according  to  the  course  of  the  common  law.  All 
persons  shall  be  bailable,  unless  for  capital  offences,  where  the  proof 
shall  be  evident,  or  the  presumption  great.  All  fines  shall  be  moderate ; 
and  no  cruel  or  unusual  punishments  shall  be  inflicted.  No  man  shall 
be  deprived  of  his  liberty  or  property,  but  by  the  judgment  of  his  peers, 
or  the  law  of  the  land,  and  should  the  public  exigencies  make  it  nec- 
essary, for  the  common  preservation,  to  take  any  person's  property, 
or  to  demand  his  particular  services,  full  compensation  shall  be  made 
for  the  same.  And,  in  the  just  preservation  of  rights  and  property,  it 
is  understood  and  declared,  that  no  law  ought  ever  to  be  made  or  have 
force  in  the  said  territory,  that  shall,  in  any  manner  whatever,  inter- 
fere with  or  affect  private  contracts,  or  engagements,  bona  fide,  and 
without  fraud  previously  formed. 

Notes  of  Decisions 


Trial  by  Jury.— The  state  of  Indiana 
having  been  admitted  into  the  Union 
"on  an  equal  footing  with  the  original 
states  in  all  respects,  whatsoever,"  .no 
right  of  trial  by  jury  on  an  indictment 
in  felony  cases  is  guarantied  in  the 
courts  of  that  state  by  the  ordinance. 
Williams  v.  Hert  (C.  C.  1901)  110  Fed. 
166. 

Judicial  proceedings  according  to  the 
course  of  the  common  law.— The  phrase, 
"judicial  proceedings  according  to  the 
course  of  the  common  law"  means  that 
the  right  of  a  person  to  his  life,  lib- 
erty, or  property  shall  not  be  devest- 
ed except  by  judicial  determination,  aft- 
er due  notice  in  pursuance  of  a  gener- 
al law.  Mason  v.  Messenger  (1864) 
17  Iowa,  261. 

Act  Iowa,  Jan.  4,  1839,  providing  that 
in  actions  for  partition  service  of  no- 
tice may  be  made  by  publication,  Is  not 
in  violation  of  the  provision  that  the 
inhabitants  of  the  Northwest  Territory 
shall  be  entitled  to  the  benefit  of  judi- 
cial proceedings  according  to  the  course 
of  the  common  law.     Id. 

Such  act,  in  authorizing  a  decree  of 
partition  upon  constructive  notice  to 
certain  of  tie  parties  interested,  is  not 
in  conflict  with  such  provision  of  the 
ordinance.    Id. 

Eminent  domain.— Power  of  eminent 
domain  possessed  by  state  of  Ohio  was 
not  restricted,  after  admission  to  the 
Union,  by  this  article.  Cincinnati  v. 
Louisville  &  N.  R.  Co.  (1912)  32  Sup. 
Ct.  267,  269,  223  U.  S.  390,  56  L.  Ed. 
481,  affirming  judgment  (1910)  92  N. 
E.  1111,  82  Ohio  St.  466. 

Limitation  on  the  power  of  eminent 
domain,  and  not  a  grant  of  the  power 
itself,  held  intended  by  provisions  of  this 
article.    Rev.  St.  p.  15.    Id. 

Obligations  of  contract  by  which  a 
river  front  strip  at  Cincinnati  was  ded- 
icated to  public  use  held  not  impaired 
by  condemnation,  conformably  to  Rev. 
St  Ohio,  |  3283a,  as  added  by  Act  May 


9,  1908  (99  Ohio  Laws,  p.  590),  of  a 
right  of  way  for  an  elevated  road  across 
such  strip,  though  the  then  existing 
law  of  eminent  domain,  including  pro- 
visions of  this  article  for  the  govern- 
ment of  the  Northwest  Territory,  is  to 
be  read  into  the  contract.    Id. 

Deprivation  of  property  without  due 
process  of  law.— Act  Wis.  T.  Jan.  16, 
1838,  as  supplemented  by  Act  June  22, 

1838,  appoints  commissioners  to  investi- 
gate and  report  on  titles  to  the  "half- 
breed  lands,"  with  a  view  to  partition 
and  sale  of  the  same.    Act  Iowa.  Jan.  25, 

1839,  repeals  said  act,  but  provides  that 
said  commissioners  may  commence  ac- 
tions for  their  several  accounts  which 
the  legislature  presupposes  to  be  due 
them  for  services  rendered  under  the  re- 
pealed act,  against  the  owners  of  said 
lands,  on  notice  by  publication,  and  re- 
quires the  court  before  whom  such  suits 
are  tried,  if  said  accounts  are  deemed 
correct,  to  order  judgment  therefor 
against  said  owners,  which  shall  be  a 
lien  upon  said  lands,  and  declares  that 
the  words  "owners  of  the  half-breed 
lands  lying  in  L.  county"  shall  be  a  suf- 
ficient designation  of  the  names  of  the 
defendants  in  said  suits.  Held,  that  the 
repealing  act  is  in  violation  of  the  con- 
stitution and  of  the  ordinance  of  1787, 
as  depriving  persons  of  their  property 
without  due  process  of  law.  Reed  v. 
Wright  (Iowa,  1849)  2  G.  Greene,  15. 

Act  Wis.  T.  Jan.  16,  1838,  as  supple- 
mented by  Act  June  22,  1838,  is  based 
solely  on  the  assumption  of  the  legisla- 
ture that  it  is  expedient  to  the  settle- 
ment of  the  "half-breed  lands"  that 
titles  be  investigated,  and  partition  and 
sales  made.  Commissioners  are  ap- 
pointed to  examine  and  report  upon  the 
titles,  with  power  to  take  testimony, 
issue  process,  etc.  Upon  their  report 
in  favor  of  a  claimant,  the  district  court 
is  required  to  enter  judgment  accord- 
ingly, under  which  the  commissioners 
are  to  make  sales,  and  execute  to  the 
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purchasers  thereof  deeds  vesting  abso- 
lute title  in  fee  simple,  clear  of  all 
claims  whatsoever.  All  persons  own- 
ing an  interest  in  said  lands  are  requir- 
ed to  file  notice  of  their  claims. — else 
be  forever  barred  from  asserting  the 
same.  And  it  is  provided  that  no  other 
proceeding  in  any  court  whatever,  at 


law  or  in  equity,  shall  be  maintainable 
under  the  general  law  for  the  purpose 
of  effecting  the  partition  or  sale  of  said 
lands.  Held,  that  the  act  is  unconstitu- 
tional, and  in  violation,  of  ordinance  of 
1787,  as  depriving  persons  of  their 
property  without  due  process  of  law. 
Id 


ARTICLE  III 

Religion,  morality,  and  knowledge  being  necessary  to  good  govern- 
ment and  the  happiness  of  mankind,  schools  and  the  means  of  educa- 
tion shall  forever  be  encouraged.  The  utmost  good  faith  shall  always 
be  observed  towards  the  Indians ;  their  lands  and  property  shall  never 
be  taken  from  them  without  their  consent;  and  in  their  property, 
rights,  and  liberty  they  never  shall  be  invaded  or  disturbed,  unless  in 
just  and  lawful  wars  authorized  by  Congress;  but  laws  founded  in 
justice  and  humanity  shall,  from  time  to  time,  be  made,  for  preventing 
wrongs  being  done  to  them,  and  for  preserving  peace  and  friendship 
with  them. 

Notes  of  Decisions 


Rights  of  Indians.— No  treaty  having 
ever  been  made  with  the  Alaska  In- 
dians, or  tribal  independence  recogniz- 
ed, they  are  not  within  the  operation 
of  the  policy  of  the  government  aris- 
ing out  of  the  ordinance,  whereby  the 
Indian  tribes  of  the  United  States  have 
been  treated  as  free  and  independent 
within  their  respective  territories,  gov- 
erned by  their  tribal  laws  and  customs 
in  matters  pertaining  to  their  internal 
affairs.  In  re  Sah  Quah  (D.  G.  1886) 
31  Fed.  327. 

This  article  provided  that  the  utmost 
good  faith  should  always  be  observed 


towards  Indians,  and  that  their  lands 
should  never  be  taken  from  them  with- 
out their  consent.  Act  April,  1816, 
authorized  the  territory  of  Indiana  to 
form  a  constitution,  and  be  admitted 
into  the  Union  provided  that  its  consti- 
tution should  not  be  repugnant  to  such 
ordinance.  Held  that,  by  virtue  of  Act 
Ind.  Ter.  June  10,  1816,  accepting  the 
conditions  proposed  by  congress  for  its 
admission,  such  ordinance  of  1787  is 
now  in  force  in  the  state  of  Indiana. 
Board  of  Com'rs  of  Allen  County  v. 
Simons  (1891)  120  Ind.  193,  28  N.  R 
420,  13  L.  R.  A.  512. 


ARTICLE  IV 

The  said  territory,  and  the  States  which  may  be  formed  therein, 
shall  forever  remain  a  part  of  this  confederacy  of  the  United  States  of 
America,  subject  to  the  Articles  of  Confederation,  and  to  such  altera- 
tions therein  as  shall  be  constitutionally  made ;  and  to  all  the  acts  and 
ordinances  of  the  United  States  in  Congress  assembled,  conformable 
thereto.  The  inhabitants  and  settlers  in  the  said  territory  shall  be 
subject  to  pay  a  part  of  the  Federal  debts,  contracted,  or  to  be  con- 
tracted, and  a  proportional  part  of  the  expenses  of  government  to  be 
apportioned  on  them  by  Congress,  according  to  the  same  common  rule 
and  measure  by  which  apportionments  thereof  shall  be  made  on  the 
other  States ;  and  the  taxes  for  paying  their  proportion  shall  be  laid 
and  levied  by  the  authority  and  direction  of  the  legislatures  of  the  dis- 
trict, or  districts,  or  new  States,  as  in  the  original  States,  within  the 
time  agreed  upon  by  the  United  States  in  Congress  assembled.  The 
legislatures  of  those  districts,  or  new  States,  shall  never  interfere  with 
the  primary  disposal  of  the  soil  by  the  United  States  in  Congress  as- 
sembled, nor  with  any  regulations  Congress  may  find  necessary  for 
securing  the  title  in  such  soil  to  the  bona-fide  purchasers.  No  tax 
shall  be  imposed  on  lands  the  property  of  the  United  States ;  and  in  no 
case  shall  non-resident  proprietors  be  taxed  higher  than  residents. 
The  navigable  waters  leading  into  the  Mississippi  and  Saint  Lawrence, 
and  the  carrying  places  between  the  same,  shall  be  common  highways, 
and  forever  free,  as  well  to  the  inhabitants  of  the  said  territory  as 
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to  the  citizens  of  the  United  States,  and  those  of  any  other  States  that 
may  be  admitted  into  the  confederacy,  without  any  tax,  impost,  or  duty 
therefor. 

Notes  of  Decisions 


Status  of  territories*— A  territory  un- 
der the  ordinance  passed  its  own  laws, 
•object  to  the  approval  of  Congress, 
and  its  inhabitants  were  subject  to  the 
Constitution  and  acts  of  Congress.  U. 
8.,  Use  of  Mackey,  v.  Coxe  (1865)  18 
How.  100,  103,  15  I*  Ed.  299. 

Disposition  of  toll  and  taxation  of 
lands  of  government.— Where  a  pur- 
chaser of  land  from  the  United  States 
had  paid  for  it,  and  received  a  final  cer- 
tificate, taxation  thereof  before  a  pat- 
ent issued  was  not  a  violation  of  the 
ordinance  as  an  "interference  with  the 
primary  disposition  of  the  soil  by  Con- 
gress," or  "a  tax  on  the  lands  of  the 
United  States."  Carrol  v.  Safford 
(1845)  44  U.  S.   (a  How.)  441,  11  L. 

Ed.  eri. 

Navigable  waters.— See,  also,  North- 
western Union  Packet  Co.  v.  St  Louis 
(1879)  100  U.  S.  428,  424,  25  L.  Ed. 

ess. 

No  question  under  the  provisions  of 
the  ordinance,  or  of  subsequent  con- 
gressional legislation,  which  merely  de- 
fines rights  dependent  upon  navigability 
remains  to  support  the  appellate  ju- 
risdiction of  the  federal  Supreme  Court 
over  the  state  court  which  has  decided 
against  the  fact  of  navigability.  Peo- 
ple of  State  of  Illinois  ex  reL  Dunne 
v.  Economy  light  *  Power  Co.  (1914) 
84  Sop.  Ct  073,  234  U.  S.  497,  58  L. 
Ed.  1429,  dismissing  writ  of  error 
(1909)  89  N.  E.  760,  241  III  290. 

Bayous  and  sloughs  of  the  Mississip- 
pi, not  required  by  the  interests  of 
commerce  to  be  preserved  for  purpos- 
es of  navigation,  are  not  covered  by 
the  ordinance  of  1787,  declaring  the  wa- 
ters therein  referred  to  public  high- 
ways, but  the  same  are  subject  to  the 
control  of  the  state  or  municipal  au- 
thorities. Therefore  it  was  competent 
for  the  city  of  Dubuque  to  authorize  a 
slough  of  the  river  at  that  place,  for- 
merly used  in  connection  with  naviga- 
tion, to  be  filled,  and  railroad  tracks  to 
be  built  over  or  along  the  same.  In- 
graham  v.  Chicago,  D.  &  M.  R.  Co. 
(1872)  34  Iowa,  249. 

—  Stats  legislation  affecting.^— Pub. 
Acts  Mich.  1907,  No.  158,  licensing  and 
regulating  commercial  fishing  in  the  wa- 
ters of  the  state  from  sail  and  power 
boats,  was  a  regulation  of  fishing  and 
was  not  invalid  as  a  regulation  of 
boats  contrary  to  the  provision  that 
the  navigable  waters  leading  into  the 
Mississippi  and  St.  Lawrence  shall  be 
free  without  any  tax  imposts  or  duty 
therefor.  People  v.  Setunsky  (Mich. 
1910)  126  N,  W.  844,  17  Detroit  Leg. 
N.  393. 

The  clause  declaring  the  navigable 
rivers  therein  "common  highways,"  etc, 
"without  any  tax,  impost,  or  duty  there- 

10  U.S.Comp.16-817 


for,"  does  not  prohibit  the  states  form- 
ed within  that  territory  from  legis- 
lating in  respect  to  those  rivers,  or  af- 
fecting their  navigation,  when  their  reg* 
ulations  subject  equally  their  own  cit- 
izens and  the  citizens  of  other  states  to 
the  inconvenience  resulting  from  such 
legislation.  Hutchinson  v.  Thompson 
(1839)  9  Ohio  (9  Ham.)  52. 

— —  Right  to  use.— The  article  in  the 
ordinance  respecting  the  navigableness 
of  certain  waters,  and  the  carrying 
places  between  them,  remains  without 
modification.  Spooner  v.  McConnell 
(C.  C.  1838)  Fed.  Cas.  No.  13,245. 

The  only  object  of  the  clause  relating 
to  navigable  waters  was  to  secure  to 
citizens  of  the  confederated  states  such 
rights,  in  relation  to  those  waters  with- 
in the  territory  northwest  of  the  Ohio, 
as  were  already  possessed  by  the  inhab- 
itants of  that  territory,  and  to  prevent 
any  tax  or  duty  on  persons  navigating 
them.  La  Plaisance  B&f  Harbor  Co. 
v.  City  of  Monroe  (Mich.  1843)  Walk. 
Ch.  155. 

The  provision  "that  the  navigable  wa- 
ters leading  into  the  Mississippi  and 
St  Lawrence  shall  be  common  high- 
ways, and  forever  free,"  supersedes  the 
common-law  doctrine  of  the  necessity 
of  usage  or  custom  to  establish  a  pub- 
lic right,  even  if  that  rule  would  other- 
wise prevail  in  the  region  over  which 
this  ordinance  was  designed  to  extend. 
Moore  v.  Sanborne  (1853)  2  Mich.  519, 
59  Am.  Dec.  209. 

The  ordinance  in  declaring  the  navi- 
gable waters  of  the  Northwest  Terri- 
tory forever  free,  meant  to  secure  the 
same  rights  to  nonresidents  as  to  resi- 
dents. Manistee.  River  Imp.  Co.  v. 
Sands  (1884)  19  N.  W.  199,  53  Mich. 
593. 

—  Riparian  rights*— The  right  of 
navigation  in  the  Ohio  river,  declared 
to  be  a  common  highway,  does  not  in- 
clude the  right  to  use  the  banks  for 
landing  without  the  consent  of  the  own- 
er, except  in  cases  of  peril,  or  where 
the  place  has  become  a  public  landing 
place.  Clarke  v.  EvansvUle  Boat  Club 
(Ind.  App.  1909)  88  N.  E.  100. 

The  rights  of  riparian  owners  are 
nowhere  mentioned  in  the  ordinance,  or 
in  the  acts  admitting  Michigan  into  the 
Union;  the  same  being  left  to  be  set- 
tled according  to  state  law.  Webber  v. 
Pere  Marquette  Boom  Co.  (1886)  30 
N.  W.  469,  62  Mich.  626. 

— —  ©bstructlon^The  Ohio  legisla- 
ture has  a  right  to  charter  a  canal 
company,  which  may  obstruct  the  nav- 
igation of  the  Maumee  river  by  a  dam, 
though  the  ordinance  declared' that  the 
navigable  waters  of  the  Northwest  Ter- 
ritory   should   be   "common   highways, 
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and  forever  free."  Spooner  v.  Mc- 
Connell  (G.  C.  1838)  Fed.  Cas.  No.  13,- 
245. 

The  states  composed  from  the  North- 
west Territory  cannot  obstruct  their 
navigable  rivers,  they  being  by  the  ordi- 
nance declared  to  be  forever  public 
highways.  U.  S.  v.  New  Bedford  Bridge 
(C.  0.  1847)  Fed.  Cas.  No.  15,867. 

By  the  ordinance  it  was  provided  that 
the  St  Joseph  river,  where  it  is  a  navi- 
gable stream  should  forever  remain  a 
public  highway,  and  neither  the  United 
States  nor  this  state  have  the  consti- 
tutional power  to  authorize  the  build- 
ing of  a  dam  across  such  a  stream  and 
thus  cause  a  total  obstruction  of  navi- 
gation, but  a  state  has  power  to  regu- 
late the  use  of  public  roads  within  its 
jurisdiction,  and  to  authorize  the  con- 
struction of  bridges  and  such  other  im- 
provements as  are  not  incompatible 
with  the  use  of  the  stream  as  a  public 
highway.  Williams  v.  Beardsley  (1851) 
2  Ind.  (2  Cart.)  591. 

Though  the  provision  in  the  ordinance 
of  1787  that  the  navigable  waters  lead- 
ing into  the  Mississippi  river  shall  be 
free,  etc.,  was  superseded  by  the  adop- 
tion of  the  federal  constitution,  yet 
congress  has,  by  subsequent  acts,  so 
far  recognized  and  adopted  that  provi- 
sion as  to  give  it  the  force  of  an  ex- 
isting law,  so  that  a  state  cannot  au* 
thorize  an  obstruction  of  streams  which 
are  channels  of  interstate  trade.  De- 
pew  v.  Board  of  Trustees  of  Wabash 
&  E.  Canal  (1854)  5  Ind.  8. 

The  provisions  of  this  article,  declar- 
ing that  navigable  waters  leading  into 
the  Mississippi  river  shall  not  be  ob- 
structed by  state  authority,  must  be 
construed  as  applying  only  to  those 
streams  which  are  channels  of  com- 
merce between  the  states,  such  as  are 
navigable  in  fact  for  vessels  of  com- 
merce coming  out  of,  and  returning  in- 
to, by  continuous  voyages,  the  navigable 
waters  of  other  states.  Neaderhouser 
v.  State  (1867)  28  Ind.  257. 

The  freedom  of  navigation  stipulated 
for  by  the  ordinance,  partially  extend- 
ed over  the  territory  of  Orleans  by 
Act  March  2,  1805,  is  not  inconsistent 
with  ferry  laws.  State  v.  New  Orleans 
Nav.  Co.  (La.  1822)  11  Mart.  (O.  S.) 
309. 

The  state  legislature  has  full  power 
to  authorize  the  construction  of  a  bridge 
over  a  navigable  stream;  and,  when 
such  bridge  is  built  as  required  by  the 
act,  no  one  has  a  right  to  complain  of 
it  on  the  ground  of  mere  inconvenience, 
and  the  exercise  of  this  power  cannot 
be  questioned  except  by  a  paramount 
law  of  Congress.  The  ordinance  of 
1787  does  not  affect  the  question. 
Highways  Com'rs  of  Manlius  v.  Chaf- 
fee (1870)  1  Mich.  N.  P.  147. 

The  provision  as  to  navigable  waters 
was  incorporated  in  the  acts  of  congress 
enabling  the  states  of  Wisconsin  and 
Minnesota  to  organize  (Gen.  St  Minn. 
1878,  p.  15;  Rev.  St.  1878,  p.  1154), 
and  in  the  constitutions  of  said  states 
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(Const.  Wis.  art.  9,  f  1;  Const  Minn, 
art  2,  S  2).  The  intention  of  this  pro- 
vision was  not  to  prevent  obstruction! 
to  navigation,  but  to  prohibit  a  tax  on 
it;  and  congress  not  having  assumed 
police  control  over  the  St.  Croix  river, 
a  small  branch  of  the  Mississippi,  in 
said  states,  partially  navigable  at  some 
seasons  for  small  boats,  but  mainly  used 
for  the  floatage  of  logs,  the  legislature 
of  Minnesota  had  power  to  grant  a 
charter  to  a  company  to  construct 
booms  in  the  navigable  portion  to  fa- 
cilitate running  logs,  though  the  di- 
rect effect  was  to  materially,  but  not 
permanently,  obstruct  navigation  for 
steamboats.  J.  S.  Keator  Lumber  Go. 
v.  St  Croix  Boom  Corp.  (1888)  72  Wis. 
62,  38  N.  W.  529,  7  Am.  St  Rep.  837. 

— —  Improvements  and  tolls  for  nisi 
the  same-— The  ordinance  cannot  con- 
trol or  limit  the  authority  of  a  state 
after  its  admission;  and  this  article, 
declaring  that  the  navigable  waters 
leading  into  the  Mississippi  and  the 
carrying  places  between  the  same  shall 
be  common  highways,  and  forever  free, 
does  not  incapacitate  the  state  of  Illi- 
nois to  levy  tonnage  duties  for  a  canal 
and  dam  it  has  constructed  in  improv- 
ing the  Illinois  river.  Huse  v.  Glover 
(1886)  119  U.  a  543,  7  Sup.  Ct  313, 
30  L.  Ed.  487,  affirming  decree  (0.  C. 
1883)  15  Fed.  292. 

Such  a  toll  is  not  in  violation  of  the 
clause  in  the  constitution  prohibiting 
the  imposing  of  tonnage  duty  by  a 
state  without  the  consent  of  congress, 
since  it  is  in  no  sense  a  hindrance  or 
impediment  to  free  commerce.    Id. 

That  a  surplus  not  used  in  keeping 
the  locks  in  repair,  or  in  collecting  tolls, 
goes  into  the  state  treasury,  does  not 
alter  the  character  of  the  toll  as  a 
compensation  and  not  a  tax.    Id. 

It  is  no  violation  of  the  ordinance  for 
a  state  to  exact  tolls  for  using  improve- 
ments, such  as  dams  and  locks,  because 
the  freedom  from  tax  refers  to  the 
stream  in  its  natural  state.  The  ordi- 
nance did  not  contemplate  improve- 
ments by  artificial  means;  and  for  out- 
lays caused  by  such  works  the  state 
may  exact  a  reasonable  toll.  A  charge 
for  services  rendered  is  in  no  sense  a 
tax  or  duty.    Id. 

A  statute  of  Michigan  authorised  the 
improvement  of  a  river  wholly  within 
that  state,  and  the  exaction  of  tolls  for 
the  use  of  the  river  so  improved.  Held, 
that  the  statute  did  not  impair  the  con- 
tract contained  in  the  ordinance  giv- 
ing to  the  people  the  right  to  use  the 
waters  leading  into  the  St  Lawrence, 
free  of  duty,  tax,  or  impost  Sands  r. 
Manistee  River  Imp.  Co.  (1887)  8  Sup. 
Ct.  113,  123  U.  S.  288,  31  L.  Ed.  149. 
Buggies  v.  Same  (1887)  8  Sup.  Ct  117, 
123  TJ.  S.  297,  31  L.  Ed.  152,  afinn- 
ing  Manistee  River  Imp.  Co.  v.  Sandf 
(1884)   53  Mich.  593,  19  N.  W.  19R. 

The  provision  that  certain  navigable 
waters  "shall  be  common  highways,  and 
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fotferer  free,"  etc,  does  not  prevent 
the  improvement  of  the  navigation  by 
a  state,  and  the  charge  of  a  reasonable 
toll  for  increased  facilities.  Palmer  v. 
Cuyahoga  County  (C.  C.  1843)  Fed. 
Gas.  No.  10,688;  Spooner  v.  McCon- 
nell  (G.  O.  1888)  Id.  13,246. 

The  ordinance  declaring  navigable 
streams  of  the  Northwest  Territory 
public  highways,  cannot  be  construed 
as  prohibiting  the  making  of  such  im- 
provements as  might  be  demanded  by 
the  public  interest  or  convenience  of 
the  people  of  the  states  through  which 
they  flow,  even  though  some  incon- 
venience might  arise  to  those  who  were 
in  the  habit  of  using  them  in  a  par- 
ticular manner  before  such  improve- 
ments were  authorized.  Williams  v. 
Beardsley  (1851)  2  Ind.  (2  Cart.)  591. 

There  is  nothing  in  the  ordinance 
prohibiting  the  state  from  improving 
its  navigable  waters.  La  Plaisance  Bay 
Harbor  Co.  v.  City  of  Monroe  (Mich. 
1843)  Walk.  Ch.  155. 

The  state  may  lawfully  authorise  cor- 
porations to  make  improvements  of 
navigable  rivers  and  to  charge  tolls  for 
the  use  of  the  same,  notwithstanding 
the  provision  that  navigable  waters 
shall  be  common  highways,  and  forever 
free,  etc  Nelson  v.  Cheboygan  Nav. 
Co.  (1880)  5  N.  W.  008,  44  Mich.  7, 
38  Am.  Rep.  222. 

The  ordinance  provides  that  the  navi- 
gable waters  leading  to  the  Mississippi 
and   St.    Lawrence    and    the    carrying 


places  between  the  same  shall  be  com- 
mon highways  and  forever  free  to  the 
inhabitants  of  the  territory  and  citi- 
zens of  the  United  States.  Held,  that 
Act  Mich.  April  5,  1800  (Comp.  Laws, 
c.  85),  authorizing  the  formation  of 
corporations  for  improving  the  naviga- 
tion of  rivers,  and  permitting  the  charg- 
ing of  tolls  for  the  use  of  the  improved 
stream,  does  not  violate  the  ordinance. 
Benjamin  v.  Manistee  River  Improve- 
ment Co.  (1880)  4  N.  W.  483,  42  Mich. 
628. 

The  ordinance  which  declares  that 
certain  waters  "shall  be  common  high- 
ways, and  forever  free,  *  *  •  with- 
out any  tax,  impost,  or  duty  therefor," 
and  Const  Mich,  art  18,  f  4,  which 
provides  that  no  law  "shall  prejudice 
the  rights  of  individuals  to  the  free 
navigation  of  such  streams'/'  does  not 
prohibit  the  state  from  authorizing  a 
company  to  improve  one  of  such 
streams,  and  to  charge  tolls  for  the 
right  to  navigate  the  same.  Attorney 
General  v.  Manistee  River  Imp.  Co. 
(1880)  42  Mich.  628,  4  N.  W.  483. 

Under  the  ordinance,  and  the  provi- 
sions of  the  Constitution  declaring 
navigable  waters  common  highways,  and 
requiring  them  to  be  free,  the  states 
may  improve  such  highways  and  inter- 
secting highways,  even  though  the  re- 
sult be  that  the  use  is  thereby  to  some 
extent  impeded.  Benjamin  v.  Manistee 
River  Improvement  Co.  (1880)  4  N.  W. 
483,  42  Mich.  628. 


ARTICLE  V 

There  shall  be  formed  in  the  said  territory  not  less  than  three  nor 
more  than  five  States;  and  the  boundaries  of  the  States,  as  soon  as 
Virginia  shall  alter  her  act  of  cession  and  consent  to  the  same,  shall 
become  fixed  and  established  as  follows,  to  wit :  The  western  State, 
in  the  said  territory,  shall  be  bounded  by  the  Mississippi,  the  Ohio,  and 
the  Wabash  Rivers ;  a  direct  line  drawn  from  the  Wabash  and  Post 
Vincents,  due  north,  to  the  territorial  line  between  the  United  States 
and  Canada ;  and  by  the  said  territorial  line  to  the  Lake  of  the  Woods 
and  Mississippi.  The  middle  State  shall  be  bounded  by  the  said  direct 
line,  the  Wabash  from  Post  Vincents  to  the  Ohio,  by  the  Ohio,  by  a 
direct  line  drawn  due  north  from  the  mouth  of  the  Great  Miami  to 
the  said  territorial  line,  and  by  the  said  territorial  line.  The  eastern 
State  shall  be  bounded  by  the  last-mentioned  direct  line,  the  Ohio, 
Pennsylvania,  and  the  said  territorial  line :  Provided,  however,  And  it 
is  further  understood  and  declared,  that  the  boundaries  of  these  three 
States  shall  be  subject  so  far  to  be  altered,  that,  if  Congress  shall 
hereafter  find  it  expedient,  they  shall  have  authority  to  form  one  or 
two  States  in  that  part  of  the  said  territory  which  lies  north  of  an  east 
and  west  line  drawn  through  the  southerly  bend  or  extreme  of  Lake 
Michigan.  And  whenever  any  of  the  said  States  shall  have  sixty 
thousand  free  inhabitants  therein,  such  State  shall  be  admitted,  by  its 
delegates,  into  the  Congress  of  the  United  States,  on  an  equal  footing 
with  the  original  States,  in  all  respects  whatever ;  and  shall  be  at  lib- 
erty to  form  a  permanent  constitution  and  State  government :  Pro- 
vided, The .  constitution  and  government,  so  to  be  formed,  shall  be 
republican,  and  in  conformity  to  the  principles  contained  in  these  arti- 
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cles,  and,  so  far  as  it  can  be  consistent  with  the  general  interest  of  the 
confederacy,  such  admission  shall  be  allowed  at  an  earlier  period,  and 
when  there  may  be  a  less  number  of  free  inhabitants  in  the  State  than 
sixty  thousand. 

Notes  of  Decisions 


Formation  of  state  government.— Ar- 
ticle 5  of  the  article!  of  compact,  con- 
tained in  the  ordinance  of  1787,  secur- 
ed, absolutely  and  inviolably,  to  the 
people  of  the  territory  of  Michigan,  as 
established  by  the  act  of  January  11, 
1805,  the  right  to  form  a  perfect  con* 
stitution  and  state  government  when- 
ever said  territory  should  contain  60,- 
000  free   inhabitants;    and  that   right 


could  be  in  no  way  modified  or  abridg- 
ed, or  Its  exercise  controlled  and  re- 
strained, by  the  general  government 
The  formation  of  the  constitution  and 
government  of  the  state  of  Michigan 
must  of  necessity  have  preceded  her 
admission  into  the  Union  by  congress. 
Scott  v.  Detroit  Young  Men's  Society's 
Lessee  (Mich.  1843)  1  Doug.  119. 


ARTICLE  VI 

There  shall  be  neither  slavery  nor  involuntary  servitude  in  the  said 
territory,  otherwise  than  in  the  punishment  of  crimes,  whereof  the 
party  shall  have  been  duly  convicted :  Provided  always,  That  any  per- 
son escaping  into  the  same,  from  whom  labor  or  service  is  lawfully 
claimed  in  any  one  of  the  original  States,  such  fugitive  may  be  lawfully 
reclaimed,  and  conveyed  to  the  person  claiming  his  or  her  labor  or 
service  as  aforesaid. 

Be  it  ordained  by  the  authority  aforesaid,  That  the  resolutions  of  the 
23d  of  April,  1784,  relative  to  the  subject  of  this  ordinance,  be,  and  the 
same  are  hereby,  repealed,  and  declared  null  and  void. 

Done  by  the  United  States,  in  Congress  assembled,  the  13th  day 
of  July,  in  the  year  of  our  Lord  1787,  and  of  their  sovereignty  and 
independence  the  twelfth. 

Notes  of  Decisions 


Slavery  or  involuntary  servitude.— The 

act  of  1807  of  the  territory  of  Indiana, 
provided  for  the  indenturing  and  regis- 
tering of  negroes  and  mulattoes,  vio- 
lates the  ordinance  of  1787,  provid- 
ing that  there  shall  be  neither  slavery 


nor  involuntary  servitude  In  the  terri- 
tory northwest  of  the  Ohio,  otherwise 
than  for  the  punishment  for  crime 
whereof  the  party  shall  have  been  duly 
convicted.  Ghoisser  v.  Hargrave  (1836) 
2  111.  (1  Scam.)  317. 


Decisions  Relating  to  Subject  in  General 


Connecticut  Reserve  as  subject  to  or- 
dinance.—The  Connecticut  Reserve, 
ceded  to  the  United  States  after  the 
adoption  of  the  ordinance,  is  subject 
thereto  equally  as  other  parts  of  the 
territory  northwest  of  the  Ohio  river. 
Palmer  v.  Cuyahoga  County  (C.  O. 
1843)    Fed.  Cas.  No.  10,688. 

Force  and  effect  of  ordinance  In  gen- 
eral.—As  to  the  force  and  effect  gen- 
erally of  provisions  of  the  ordinance 
for  the  government  of  the  Northwest 
Territory,  see  Spooner  v.  McConnell 
(0.  C.  1838)  Fed.  Cas.  No.  13,245. 

Constitution  ae  annulling  and  super- 
seding provisions.— The  provisions  of 
the  ordinance,  which  were  subsequently 
guaranteed  by  the  federal  constitution, 
were  practically  annulled  and  super- 
seded thereby.  Spooner  v.  McConnell 
(C.  C.  1838)  Fed.  Cas.  No.  13,245. 

The  provisions  contained  in  the  six 
articles,  which  were  to  remain  unal- 
terable, except  by  common  consent  of 
the  parties,  are  still  in  force,  excepting 
those  which  are  superseded  by  the 
guaranties  of  the  federal  constitution. 
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and  those  which  have  been  annulled  by 
the  provisions  of  the  .state  constitu- 
tions, which  were  sanctioned  by  the 
congress.    Id. 

Entry  of  states  into  Union.— See,  also, 
notes  under  §  14,  arts.  II,  in,  IV. 

The  ordinance  is  not  in  force  in  the 
states  formed  from  such  territory,  being 
superseded  by  the  constitutions  of  the 
states.  Escanaba  &  L.  M.  Transp.  Go. 
v.  City  of  Chicago  (1883)  107  U.  S. 
678,  2  Sup.  Ct.  185,  27  L.  Ed.  442; 
Huse  v.  Glover  (1886)  119  U.  S.  544, 
7  Sup.  Ct  313,  30  L.  Ed.  487;  Sands 
v.  Manistee  River  Imp.  Co.  (1887)  123 
U.S.  288,  8  Sup.  Ct.  113,  31  L  Ed. 
149;  Woodman  v.  Kilbourn  Mfg.  Co. 
(C.  C.  1867)  Fed.  Cas,  No.  17,978; 
Phcebe  v.  Jay  (1828)  1  HI.  (Breese) 
268;  People  v.  Thompson  (1895),  155 
111.  451,  40  N.  E.  307;  Depew  v.  Wa- 
bash &  E.  Canal  Trustees  (1854)  5 
Ind.  8;  La  Plaisance  Bay  Harbor  Co.  ▼. 
City  of  Monroe  (Mich.  1843)  Walk. 
Ch.  155;  Connecticut  Mut  Life  Ins. 
Co.  v.  Cross  (1864)  18  Wis.  109. 

The  ordinance  had  no  force  or  effect 
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in  Louisiana  after  its  admission  an  a 
state,  notwithstanding  the  extension  of 
its  benefits  to  the  Orleans  Territory 
by  a  prior  act  of  Congress.  Permoli 
r.  Municipality  No.  1  of  New  Orleans 
(1845)  3  How.  689,  610,  11  L.  Bd.  789. 

The  ordinance,  like  all  acts  of  Con- 
gress for  the  government  of  the  terri- 
tories, had  no  force  in  any  state  after 
its  admission.  Van  Brocklin  v.  An- 
derson (1886)  6  Sup.  Ct  670,  675,  117 
U.  &  151,  159,  29  L.  Ed.  845. 

The  ordinance  cannot  control  or  lim- 
it the  authority  of  a  state  after  its  ad- 
mission. Huse  t.  Glover  (1886)  7 
Sup.  Ct  313,  119  U.  S.  543,  30  L.  Ed. 
487,  affirming  decree  (C.  C.  1883)  15 
Fed.  292;  Duluth  Lumber  Co.  v.  St 
Louis  Boom  &  Improvement  Co.  (0. 
C.  1883)  17  Fed.  419. 

To  give  effect,  after  a  change  from  a 
territorial  government  to  that  of  a 
state,  to  the  provision  of  the  compact 
contained  in  the  ordinance  of  1787  and 
comprised  in  the  six  articles  of  agree- 
ment between  the  original  states  and 
the  people  and  states  of  the  North- 
west Territory,  which  were  to  remain 
unalterable  except  by  common  consent, 
that  the  navigable  rivers  therein  should 
be  free  to  the  inhabitants  and  citizens 
of  the  United  States,  is  not  an  abridg- 
ment' of  the  sovereign  power  of  the 
state.  Spooner  v.  McConnell  (C.  O. 
1838)  Fed.  Cab.  No.  13,245. 

Indiana,  by  coming  into  the  Union, 
consented  to  such  provisions  of  the 
federal  constitution  as  were  repugnant 
to  the  compact  in  the  ordinance  of  1787 
for  the  government  of  the  Northwest 
Territory.  Vaughan  v.  Williams  (C. 
G.  1845)  Fed.  Cas.  No.  16,903. 

Where  a  state  of  the  Northwest  Ter- 
ritory comes  into  the  Union,  the  con- 
stitution of  the  United  States  becomes 
its  fundamental  law,  and  a  provision  in 
the  compact  of  1787,  if  repugnant  to 
the  constitution,  is  necessarily  repeal- 
ed by  it;  the  common  consent  required 
by  the  compact  to  annul  such  provision 
of  the  ordinance  being  found  in  the  for- 
mation of  a  constitution,  and  consent 


to  come  into  the  Union  by  the  people 
of  the  new  state,  and  the  acceptance 
of  the  constitution  and  recognition  of 
the  state  by  congress.    Id. 

The  original  ordinance  concerning 
the  Northwest  Territory  ceased  to  be 
of  any  force  when  congress,  and  a  state 
organized  out  of  such  territory,  chose 
to  organize  and  admit  such  state  into 
the  Union.  Duluth  Lumber  Co.  v.  St. 
Louis  Boom  &  Improvement  Co.  (C. 
C.  1883)  17  Fed.  419. 

By  the  "permanent  constitution  and 
state  government,"  mentioned  in  the 
ordinance  of  1787,  and  which  each  of 
the  states  to  be  carved  out  of  the 
Northwest  Territory  was  to  be  allow- 
ed to  form,  is  to  be  understood  the  es- 
tablishment of  a  new  government,  as  a 
substitute  for  the  territorial  one,  and 
a  constitution  instead  of  the  ordinance; 
and  this  substitution  was  to  be  not 
for  part,  but  for  the  whole,  of  each. 
La  Plaisance  Bay  Harbor  Co.  v.  Coun- 
cil of  City  of  Monroe  (Mich.  1843) 
Walk.  Ch.  155. 

When  a  territory  is  admitted  into  the 
Union,  which  before  admission  was 
governed  under  the  ordinance  of  1787, 
such  admission  constitutes  the  common 
consent  required  by  the  ordinance  to 
annul  it  in  part  or  wholly.  Vaughan 
v.  Williams  (1845)  1  Ohio  Dec.  160. 

When  Indiana  came  into  the  Union 
she  consented  to  be  governed  by  the 
provision  of  the  United  States  consti- 
tution, and  the  other  party  to  the  ordi- 
nance of  1787  consents  thereto  by  re- 
ceiving the  state  into  the  Union.    Id. 

—  Abrogation  of  provisions  by  state 
constitotlons.— Any  provisions  of  the 
ordinance  which  are  repugnant  to  the 
Ohio  constitution,  sanctioned  by  con- 
gress, are  abrogated  by  its  provisions. 
Spooner  v.  McConnell  (C.  C.  1838) 
Fed.  Cas.  No.  13,245. 

The  territory  of  Indiana,  by  coming 
into  the  Union,  consents  to  such  con- 
stitutional provisions  as  are  repugnant 
to  the  compact  in  the  ordinance. 
Vaughan  v.  Williams  (C.  C.  1845)  Fed. 
Cas.  No.  16,908. 
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CONSTITUTION  OF  THE  UNITED  STATES  -1787' 


WE  THE  PEOPLE  of  the  United  States,  in  Order  to  form  a  more 
perfect  Union,  establish  Justice,  insure  domestic  Tranquility,  pro- 
vide for  the  common  defence,  promote  the  general  Welfare, 
and  secure  the  Blessings  of  Liberty  to  ourselves  and  our  Pos- 
terity, do  ordain  and  establish  this  CONSTITUTION  for  the 
United  States  of  America. 

Notes  of  Decision*.— See  p.  13117,  post 

ARTICLE  I 

Section.  I.  All  legislative  Powers  herein  granted  shall  be  vested 
in  a  Congress  of  the  United  States,  which  shall  consist  of  a  Senate 
and  House  of  Representatives. 

Notes  of  Decisions.— See  p.  13118,  post. 

Section.  2.  *The  House  of  Representatives  shall  be  composed  of 
Members  chosen  every  second  Year  by  the  People  of  the  several 
States,  and  the  Electors  in  each  State  shall  have  the  Qualifications 
requisite  for  Electors  of  the  most  numerous  Branch  of  the  State 
Legislature. 

Notes  of  Decision*.— See  p.  13128,  post. 

2No  Person  shall  be  a  Representative  who  shall  not  have  attained 
to  the  Age  of  twenty-five  Years,  and  been  seven  Years  a  Citizen  of 
the  United  States,  and  who  shall  not,  when  elected,  be  an  Inhabitant 
of  that  State  in  which  he  shall  be  chosen. 

Notes  of  Decisions.— See  p.  13129,  post. 

8  [Representatives  and  direct  Taxes  shall  be  apportioned  among 
the  several  States  which  may  be  included  within  this  Union,  accord- 

*In  May,  1786,  a  committee  of  Congress  made  a  report  recommending  an  alter- 
ation in  the  Articles  of  Confederation,  but  no  action  was  taken  on  it,  and  it  was 
left  to  the  State  Legislatures  to  proceed  in  the  matter.  In  January,  1786,  the 
Legislature  of  Virginia  passed  a  resolution  providing  for  the  appointment  of  five 
commissioners,  who,  or  any  three  of  them,  should  meet  such  commissioners  as 
might  be  appointed  in  the  other  States  of  the  Union,  at  a  time  and  place  to  be 
agreed  upon,  to  take  into  consideration  the  trade  of  the  Unjted  States;  to  con- 
sider how  far  a  uniform  system  in  their  commercial  regulations  may  be  necessary 
to  their  common  interest  and  their  permanent  harmony;  and  to  report  to  the  sev- 
eral States  such  an  act,  relative  to  this  great  object,  as,  when  ratified  by  them, 
will  enable  the  United  States  in  Congress  effectually  to  provide  for  the  same.  The 
Virginia  commissioners,  after  some  correspondence,  fixed  the  first  Monday  in  Sep- 
tember as  the  time,  and  the  city  of  Annapolis  as  the  place  for  the  meeting,  but 
only  four  other  States  were  represented,  viz:  Delaware,  New  York,  New  Jersey, 
and  Pennsylvania;  the  commissioners  appointed  by  Massachusetts,  New  Hamp- 
shire, North  Carolina,  and  Rhode  Island  failed  to  attend.  Under  the  circum- 
stances of  so  partial  a  representation,  the  commissioners  present  agreed  upon  a 
report,  (drawn  by  Mr.  Hamilton,  of  New  York,)  expressing  their  unanimous  con- 
viction that  it  might  essentially  tend  to  advance  the  interests  of  the  Union  if  the 
States  by  which  they  were  respectively  delegated  would  concur,  and  use  their  en- 
deavors to  procure  the  concurrence  of  the  other  States,  in  the  appointment  of  com- 
missioners to  meet  at  Philadelphia  on  the  second  Monday  of  May  following,  to 
take  into  consideration  the  situation  of  the  United  States;  to  devise  such  further 
provisions  as  should  appear  to  them  necessary  to  render  the  Constitution  of  the 
Federal  Government  adequate  to  the  exigencies  of  the  Union;  and  to  report  such 
an  act  for  that  purpose  to  the  United  States  in  Congress  assembled  as,  when 
agreed  to  by  them  and  afterwards  confirmed  by  the  Legislatures  of  every  State, 
would  effectually  provide  for  the  same. 

Congress,  on  the  21st  of  February,  1787,  adopted  a  resolution  in  favor  of  a 
convention,  and  the  Legislatures  of  those  States  which  had  not  already  done  so 
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ing  to  their  respective  Numbers,  which  shall  be  determined  by  add- 
ing to  the  whole  Number  of  free  Persons,  including  those  bound  to 
Service  for  a  Term  of  Years,  and  excluding  Indians  not  taxed,  three 
fifths  of  all  other  Persons.]  The  actual  Enumeration  shall  be  made 
within  three  Years  after  the  first  Meeting  of  the  Congress  of  the 
United  States,  and  within  every  subsequent  Term  of  ten  Years,  in 
such  Manner  as  they  shall  by  Law  direct.  The  Number  of  Repre- 
sentatives shall  not  exceed  one  for  every  thirty  Thousand,  but  each 
State  shall  have  at  Least  one  Representative;  and  until  such  enu- 
meration shall  be  made,  the  State  of  New  Hampshire  shall  be  en- 
titled to  chuse  three,  Massachusetts  eight,  Rhode-Island  and  Provi- 
dence Plantations  one,  Connecticut  five,  New-York  six,  New  Jersey 
four,  Pennsylvania  eight,  Delaware  one,  Maryland  six,  Virginia  ten, 
North  Carolina  five,  South  Carolina  five,  and  Georgia  three. 

The  clause  of  this  paragraph  inclosed  in  brackets  was  amended,  as  to  the 
mode  of  apportionment  of  representatives  among  the  several  states,  by  the  four- 
teenth amendment,  §  2,  post,  and  as  to  taxes  on  incomes  without  apportion- 
ment, by  the  .sixteenth  amendment,  post. 

Note*  of  Decisions.— See  p.  13130,  post. 

4  When  vacancies  happen  in  the  Representation  from  any  State, 
the  Executive  Authority  thereof  shall  issue  Writs  of  Election  to  fill 
such  Vacancies. 

Notes  of  Decisions.— See  p.  13132,  post. 

'The  House  of  Representatives  shall  chuse  their  Speaker  and 
other  Officers;   and  shall  have  the  sole  Power  of  Impeachment. 

Notes  of  Decisions.— See  p.  13132,  post 

Section.  3.  J[The  Senate  of  the  United  States  shall  be  composed 
of  two  Senators  from  each  State,  chosen  by  the  Legislature  thereof, 
for  six  Years ;  and  each  Senator  shall  have  one  Vote.] 

This  paragraph  and  the  clause  of  paragraph  2  of  this  section  next  following, 
inclosed  in  brackets,  were  superseded  by  the  seventeenth  amendment,  post. 
Notes  of  Decisions.— See  p.  13132,  post 

*  Immediately  after  they  shall  be  assembled  in  Consequence  of  the 
first  Election,  they  shall  be  divided  as  equally  as  may  be  into  three 
Classes.    The  Seats  of  the  Senators  of  the  first  Class  shall  be  vacated 

(with  the  exception  of  Rhode  Island)  promptly  appointed  delegates.  On  the  25th 
of  May,  seven  States  having  convened,  George  Washington,  of  Virginia,  was 
unanimously  elected  President,  and  the  consideration  of  the  proposed  constitution 
was  commenced.  On  the  17th  of  September,  1787,  the  Constitution  as  engrossed 
and  agreed  upon  was  signed  by  all  the  members  present,  except  Mr.  Gerry,  of 
Massachusetts,  and  Messrs.  Mason  and  Randolph,  of  Virginia.  The  president  of 
the  convention  transmitted  it  to  Congress,  with  a  resolution  stating  how  the  pro- 
posed Federal  Government  should  be  put  in  operation,  and  an  explanatory  letter. 
Congress,  on  the  28th  of  September,  1787,  directed  the  Constitution  so  framed, 
with  the  resolutions  and  letter  concerning  the  same,  to  "be  transmitted  to  the 
several  Legislatures  in  order  to  be  submitted  to  a  convention  of  delegates  chosen 
in  each  State  by  the  people  thereof,  in  conformity  to  the  resolves  of  the  conven- 
tion." 

On  the  4th  of  March,  1789,  the  day  which  had  been  fixed  for  commencing  the 
operations  of  government  under  the  new  Constitution,  it  had  been  ratified  by  the 
conventions  chosen  in  each  State  to  consider  it,  as  follows:  Delaware,  December 
7,  1787;  Pennsylvania,  December  12,  1787;  New  Jersey,  December  18,  1787; 
Georgia,  January  2,  1788;  Connecticut,  January  9,  1788;  Massachusetts,  Febru- 
ary 6,  1788;  Maryland,  April  28,  1788;  South  Carolina,  May  23,  1788;  New 
Hampshire,  June  21,  1788;  Virginia,  June  26,  1788;  and  New  York,  July  26, 
1788.  % 

The  President  informed  Congress,  on  the  28th  of  January,  1790,  that  North  Car- 
olina had  ratified  the  Constitution  November  21,  1789;  and  he  informed  Congress 
on  the  1st  of  June,  1790,  that  Rhode  Island  had  ratified  the  Constitution  May  29, 
17®.  Vermont,  in  convention,  ratified  the  Constitution  January  10,  1789,  and 
was,  by  an  act  of  Congress  approved  February  19,  1791,  "received  and  admitted 
into  this  Union  as  a  new  and  entire  member  of  the  United  States." 
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at  the  Expiration  of  the  second  year,  of  the  second  Class  at  the 
Expiration  of  the  fourth  Year,  and  of  the  third  Class  at  the  Ex- 
piration of  the  sixth  Year,  so  that  one-third  may  be  chosen  every 
second  Year;  [and  if  Vacancies  happen  by  Resignation,  or  other- 
wise, during  the  Recess  of  the  Legislature  of  any  State,  the  Execu- 
tive thereof  may  make  temporary  Appointments  until  the  next  Meet- 
ing of  the  Legislature,  which  shall  then  fill  such  Vacancies.] 

See  note  to  preceding  paragraph  of  this  section. 
Notes  of  Decisions.— See  p.  13133,  post. 

8  No  Person  shall  be  a  Senator  who  shall  not  have  attained  to 
the  Age  of  thirty  Years,  and  been  nine  Years  a  Citizen  of  the  United 
States,  and  who  shall  not,  when  elected,  be  an  Inhabitant  of  that 
State  for  which  he  shall  be  chosen. 

Notes  of  Decisions.— See  p.  13133,  post. 

4  The  Vice  President  of  the  United  States  shall  be  President  of 
the  Senate,  but  shall  have  no  Vote,  unless  they  be  equally  divided. 

5  The  Senate  shall  chuse  their  other  Officers,  and  also  a  President 
pro  tempore,  in  the  Absence  of  the  Vice  President,  or  when  he  shall 
exercise  the  Office  of  President  of  the  United  States. 

•  The  Senate  shall  have  the  sole  Power  to  try  all  Impeachments. 
When  sitting  for  that  Purpose,  they  shall  be  on  Oath  or  Affirmation. 
When  the  President  of  the  United  States  is  tried,  the  Chief  Justice 
shall  preside:  And  no  Person  shall  be  convicted  without  the  Con- 
currence of  two  thirds  pf  the  Members  present. 
Notes  of  Decisions.— See  p.  13133,  post 

T  Judgment  in  Cases  of  Ifhpeachment  shall  not  extend  further  than 
to  removal  from  Office,  and  disqualification  to  hold  and  enjoy  any 
Office  of  honor,  Trust  or  Profit  under  the  United  States :  but  the 
Party  convicted  shall  nevertheless  be  liable  and  subject  to  Indict- 
ment, Trial,  Judgment  and  Punishment,  according  to  Law. 

Section.  4.  *  The  Times,  Places  and  Manner  of  holding  Elections 
for  Senators  and  Representatives,  shall  be  prescribed  in  each  State 
by  the  Legislature  thereof;  but  the  Congress  may  at  any  time  by 
Law  make  or  alter  such  Regulations,  except  as  to  the  Places  of 
chusing  Senators. 

Notes  of  Decisions.— See  p.  13134,  post. 

1  The  Congress  shall  assemble  at  least  once  in  every  Year,  and 
such  Meeting  shall  be  on  the  first  Monday  in  December,  unless  they 
shall  by  Law  appoint  a  different  Day. 

Note*  of  Decisions.— See  p.  13135,  post. 

Section.  5.  *  Each  House  shall  be  the  Judge  of  the  Elections,  Re- 
turns, and  Qualifications  of  its  own  Members,  and  a  Majority  of 
each  shall  constitute  a  Quorum  to  do  Business ;  but  a  smaller  Num- 
ber may  adjourn  from  day  to  day,  and  may  be  authorized  to  compel 
the  Attendance  of  absent  Members,  in  such  Manner,  and  under  such 
Penalties  as  each  House  may  provide. 

Notes  of  Decisions.— See  p.  18135,  post. 

2  Each  House  may  determine  the  Rules  of  its  Proceedings,  punish 
its  Members  for  disorderly  Behavior,  and,  with  the  Concurrence  of 
two  thirds,  expel  a  Member. 

Notes  of  Decisions.— See  p.  13136,  post 

8  Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  from 
time  to  time  publish  the  same,  excepting  such  Parts  as  may  in  their 
Judgment  require  Secrecy ;  and  the  Yeas  and  Nays  of  the  Members 
of  either  House  on  any  question  shall,  at  the  Desire  of  one  fifth  of 
those  present,  be  entered  on  the  Journal. 
Notes  of  Decisions.— See  p.  13137,  post. 
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4  Neither  House,  during  the  Session  of  Congress,  shall,  without 
the  Consent  of  the  other,  adjourn  for  more  than  three  days,  nor  to 
any  other  Place  than  that  in  which  the  two  Houses  shall  be  sitting. 

Notes  of  Petitions.— See  p.  13138,  post 

Section.  6.  *  The  Senators  and  Representatives  shaUYcceive  a  Com- 
pensation for  their  Services,  to  be  ascertained  by  Law,  and  paid  out 
of  the  Treasury  of  the  United  States.  They  shall  in  all  Cases,  ex- 
cept Treason,  Felony  and  Breach  of  the  Peace,  be  privileged  from 
Arrest  during  their  Attendance  at  the  Session  of  their  respective 
Houses,  and  in  going  to  and  returning  from  the  same ;  and  for  any 
Speech  or  Debate  in  either  House,  they  shall  not  be  questioned  in 
any  other  Place. 

Notes  of  Decision*.— See  p.  13138,  post 

*  No  Senator  or  Representative  shall,  during  the  Time  for  which 
he  was  elected,  be  appointed  to  any  civil  Office  under  the  Authority 
of  the  United  States,  which  shall  have  been  created,  or  the  Emolu- 
ments whereof  shall  have  been  encreased  during  such  time ;  and  no 
Person  holding  any  Office  under  the  United  States,  shall  be  a  Mem- 
ber of  either  House  during  his  Continuance  in  Office. 
Notes  of  Decisions.— See  p.  13139,  post. 

Section.  7.  *A11  Bills  for  raising  Revenue  shall  originate  in  the 
House  of  Representatives;  but  the  Senate  may  propose  or  concur 
with  Amendments  as  on  other  Bills. 

Rotes  of  Decisions.— See  p.  13140,  post 

1  Every  Bill  which  shall  have  passed  the  House  of  Representatives 
and  the  Senate,  shall,  before  it  become  a  Law,  be  presented  to  the 
President  of  the  United  States ;  If  he  approve  he  shall  sign  it,  but 
if  not  he  shall  return  it,  with  his  Objections  to  that  House  in  which 
it  shall  have  originated,  who  shall  enter  the  Objections  at  large  on 
their  Journal,  and  proceed  to  reconsider  it.  If  after  such  Recon- 
sideration two  thirds  of  that  House  shall  agree  to  pass  the  Bill,  it 
shall  be  sent,  together  with  the  Objections,  to  the  other  House,  by 
which  it  shall  likewise  be  reconsidered,  and  if  approved  by  two  thirds 
of  that  House,  it  shall  become  a  Law.  But  in  all  such  Cases  the 
Votes  of  both  Houses  shall  be  determined  by  Yeas  and  Nays,  and 
the  Names  of  the  Persons  voting  for  and  against  the  Bill  shall  be 
entered  on  the  Journal  of  each  House  respectively.  If  any  Bill  shall 
not  be  returned  by  the  President  within  ten  Days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  Same  shall  be  a  Law, 
in  like  Manner  as  if  he  had  signed  it,  unless  the  Congress  by  their 
Adjournment  prevent  its  Return,  in  which  Case  it  shall  not  be  a  Law. 
Notes  of  Decisions.— See  p.  13141,  post. 

1  Every  Order,  Resolution,  or  Vote  to  tyhich  the  Concurrence  of 
the  Senate  and  House  of  Representatives  may  be  necessary  (except 
on  a  question  of  Adjournment)  shall  be  presented  to  the  President 
of  the  United  States ;  and  before  the  Same  shall  take  Effect,  shall 
be  approved  by  him,  or  being  disapproved  by  him,  shall  be  repassed 
by  two  thirds  of  the  Senate  and  House  of  Representatives,  accord- 
ing to  the  Rules  and  Limitations  prescribed  in  the  Case  of  a  Bill. 

Kotos  of  Decisions.— See  p.  13142,  post. 

Section.  8.  *  The  Congress  shall  have  Power  To  lay  and  collect 
Taxes,  Duties,  Imposts  and  Excises,  to  pay  the  Debts  and  provide 
for  the  common  Defence  and  general  Welfare  of  the  United  States ; 
but  all  Duties,  Imposts  and  Excises  shall  be  uniform  throughout 
the  United  States; 

Note*  of  DooMosuu-See  p.  13142,  post 
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•  To  borrow  Money  on  the  credit  of  the  United  States ; 

Notes  of  Deeisioms.-^See  p.  13163,  post. 

« 

•  To  regulate '  Commerce  with  foreign  Nations,  and  among  the 
several  States,  and  with  the  Indian  Tribes; 

Notes  of  Decisions.— See  p.  13155,  post. 

4  To  establish  an  uniform  Rule  of  Naturalization,  and  uniform 
Laws  on  the  subject  of  Bankruptcies  throughout  the  United  States; 

Notes  of  Decisions.— See  p.  13474,  post 

•  To  coin  Money,  regulate  the  Value  thereof,  and  of  foreign  Coin, 
and  fix  the  Standard  of  Weights  and  Measures; 

Notes  of  Decisions.— See  p.  13482,  post 

6  To  provide  for  the  Punishment  of  counterfeiting  the  Securities 
and  current  Coin  of  the  United  States ; 

Notes  of  Decisions.— See  p.  13483,  post 

T  To  establish  Post  Offices  and  post  Roads ; 

Notes  of  Decisions.— See  p.  13485,  post 

8  To  promote  the  Progress  of  Science  and  useful  Arts,  by  secur- 
ing for  limited  Times  to  Authors  and  Inventors  the  exclusive  Right 
to  their  respective  Writings  and  Discoveries; 

Notes  of  Decisions.— See  p.  13489,  post. 

•  To  constitute  Tribunals  inferior  to  the  supreme  Court ; 

Notes  of  Decisions.— See  p.  13496,  post. 

10  To  define  and  punish  Piracies  and  Felonies  committed  on  the 
high  Seas,  and  Offences  against  the  Law  of  Nations; 

Notes  of  Decisions.— See  p.  13496,  post. 

11  To  declare  War, "grant  Letters  of  Marque  and  Reprisal,  and 
make  Rules  concerning  Captures  on  Land  and  Water; 

Notes  of  Decisions.— See  p.  13497,  post. 

12  To  raise  and  support  Armies,  but  no  Appropriation  of  Money 
to  that  Use  shall  be  for  a  longer  Term  than  two  Years; 

Notes  of  Decisions.— See  p.  13501,  post 

18  To  provide  and  maintain  a  Navy ; 

Notes  of  Decisions.— See  p.  13503,  post. 

14  To  make  Rules  for  the  Government  and  Regulation  of  the  land 
and  naval  Forces; 

Notes  of  Decisions.— See  p.  13504,  post 

15  To  provide  for  calling  forth  the  Militia  to  execute  the  Laws  of 
the  Union,  suppress  Insurrections  and  repel  Invasions; 

Notes  of  Decisions.— See  p.  13505,  post. 

16  To  provide  for  organizing,  arming,  and  disciplining,  the  Militia, 
and  for  governing  such  Part  of  them  as  may  be  employed  in  the 
Service  of  the  United  States,  reserving  to  the  States  respectively,  the 
Appointment  of  the  Officers,  and  the  Authority  of  training  the  Militia 
according  to  the  discipline  prescribed  by  Congress; 

Notes  of  Decisions.— See  p.  13508,  post. 

1T  To  exercise  exclusive  Legislation  in  all  Cases  whatsoever,  over 
such  District  (not  exceeding  ten  Miles  square)  as  may,  by  Cession  of 
particular  States,  and  the  Acceptance  of  Congress,  become  the  Seat 
of  the  Government  of  the  United  States,  and  to  exercise  like  Authority 
over  all  Places  purchased  by  the  consent  of  the  Legislature  of  the  State 
in  which  the  Same  shall  be,  for  the  Erection  of  Forts,  Magazines, 
Arsenals,  dock- Yards,  and  other  needful  Buildings; — And 

Notes  of  Decisioas.— See  p.  13500,  post 

18  To  make  all  Laws  which  shall  be  necessary  and  proper  for  carry- 
ing into  Execution  the  foregoing  Powers,  and  all  other  Powers  vested 
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by  this  Constitution  in  the  Government  of  the  United  States,  or  in 
any  Department  or  Officer  thereof. 

Holes  of  Ueeisioas.— See  p.  13525,  post. 

Section.  9.  1  The  Migration  or  Importation  of  such  Persons  as  any 
of  the  States  now  existing  shall  think  proper  to  admit,  shall  not  be  pro- 
hibited by  the  Congress  prior  to  the  Year  one  thousand  eight  hundred 
and  eight,  but  a  Tax  or  duty  may  be  imposed  on  such  Importation, 
not  exceeding  ten  dollars  for  each  Person. 

Notes  of  Decision*.— See  p.  13531,  post. 

*  The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspend- 
ed, unless  when  in  Cases  of  Rebellion  or  Invasion  the  public  Safety  may 
require  it. 

H otes  of  Decisions.— See  p.  13531,  post 

•  No  Bill  of  Attainder  or  expost  facto  Law  shall  be  passed. 

Holes  of  Decision*.— See  p.  13534,  post. 

4  No  Capitation,  or  other  direct,  tax  shall  be  laid,  unless  in  Propor- 
tion to  the  Census  or  Enumeration  herein  before  directed  to  be  taken. 
Notes  of  Decisions.— See  p.  13530,  post. 

•  No  Tax  or  Duty  shall  be  laid  on  Articles  exported  from  any  State. 

Notes  of  Decisions.— See  p.  13541,  post. 

6  No  Preference  shall  be  given  by  any  Regulation  of  Commerce  or 
Revenue  to  the  Ports  of  one  State  over  those  of  another :  nor  shall 
Vessels  bound  to,  or  from,  one  State,  be  obliged  to  enter,  clear,  or  pay 
Duties  in  another. 

Notes  of  Decisions.— -See  p.  13543,  post. 

T  No  Money  shall  be  drawn  from  the  Treasury,  but  in  Consequence 
of  Appropriations  made  by  Law ;  and  a  regular  Statement  and  Ac- 
count of  the  Receipts  and  Expenditures  of  all  public  Money  shall  be 
published  from  time  to  time. 

Notes  of  Decisions.— See  p.  13544,  poet. 

8  No  Title  of  Nobility  shall  be  granted  by  the  United  States :  And 
no  Person  holding  any  Office  of  Profit  or  Trust  under  them,  shall, 
without  the  Consent  of  the  Congress^  accept  of  any  present,  Emolu- 
ment, Office,  or  Title,  of  any  kind  whatever,  from  any  King,  Prince,  or 
foreign  State. 

Notes  of  Decisions.— See  p.  13546,  post. 

Section,  io.  *  No  State  shall  enter  into  any  Treaty,  Alliance,  or  Con- 
federation ;  grant  Letters  of  Marque  and  Reprisal ;  coin  Money ;  emit 
Bills  of  Credit;  make  any  Thing  but  gold  and  silver  Coin  a  Tender 
in  Payment  of  Debts ;  pass  any  Bill  of  Attainder,  ex  post  facto  Law, 
or  Law  impairing  the  Obligation  of  Contracts,  or  grant  any  Title  of 
Nobility. 

Notes  of  Decisions.— See  vol.  11,  p.  13649. 

1  No  State  shall,  without  the  Consent  of  the  Congress,  lay  any  Im- 
posts or  Duties  on  Imports  or  Exports,  except  what  may  be  absolutely 
necessary  for  executing  it's  inspection  Laws :  and  the  net  Produce  of 
all  Duties  and  Imposts,  laid  by  any  State  on  Imports  or  Exports,  shall 
be  for  the  Use  of  the  Treasury  of  the  United  States ;  and  all  such  Laws 
shall  be  subject  to  the  Revision  and  Controul  of  the  Congress. 

Notes  of  Decisions.— See  vol.  11,  p.  13847. 

*  No  State  shall,  without  the  Consent  of  Congress,  lay  any  Duty  of 
Tonnage,  keep  Troops,  or  Ships  of  War  in  time  of  Peace,  enter  into 
any  Agreement  or  Compact  with  another  State,  or  with  a  foreign 
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Power,  or  engage  in  War,  unless  actually  invaded,  or  in  such  imminent 
Danger  as  will  not  admit  of  delay. 

Hotel  of  Decisions.— See  vol.  11,  p.  13856. 

ARTICLE  II 

Section.  I.  *  The  executive  Power  shall  be  vested  in  a  President  of 
the  United  States  of  America.  He  shall  hold  his  Office  during  the 
Term  of  four  Years,  and,  together  with  the  Vice  President,  chosen  for 
the  same  Term,  be  elected,  as  follows 

Hotel  of  Decision*.— See  vol.  11,  p.  13862. 

*  Each  State  shall  appoint,  in  such  Manner  as  the  Legislature 
thereof  may  direct,  a  Number  of  Electors,  equal  to  the  whole  Number 
of  Senators  and  Representatives  to  which  the  State  may  be  entitled  in 
the  Congress :  but  no  Senator  or  Representative,  or  Person  holding 
an  Office  of  Trust  or  Profit  under  the  United  States,  shall  be  appointed 
an  Elector. 

Hotel  of  Decisions.— See  vol.  11,  p.  18867. 

[The  electors  shall  meet  in  their  respective  States,  and  vote  by  bal- 
lot for  two  Persons,  of  whom  one  at  least  shall  not  be  an  Inhabitant 
of  the  same  State  with  themselves.  And  they  shall  make  a  List  of  all 
the  Persons  voted  for,  and  of  the  Number  of  Votes  for  each ;  which 
List  they  shall  sign  and  certify,  and  transmit  sealed  to  the  Seat  of  the 
Government  of  the  United.  States,  directed  to  the  President  of  the 
Senate.  The  President  of  the  Senate  shall,  in  the  Presence  of  the  Sen- 
ate and  House  of  Representatives,  open  all  the  Certificates,  and  the 
Votes  shall  then  be  counted.  The  Person  having  the  greatest  Number 
of  Votes  shall  be  the  President,  if  such  Number  be  a  Majority  of  the 
whole  Number  of  Electors  appointed ;  and  if  there  be  more  than  one 
who  have  such  Majority,  and  have  an  equal  Number  of  Votes,  then  the 
House  of  Representatives  shall  immediately  chuse  by  Ballot  one  of 
them  for  President ;  and  if  no  Person  have  a  Majority,  then  from  the 
five  highest  on  the  List  the  said  House  shall  in  like  Manner  chuse  the 
President.  But  in  chusing  the  President,  the  Votes  shall  be  taken  by 
States,  the  Representation  from  each  State  having  one  Vote ;  A  quor- 
um for  this  Purpose  shall  consist  of  a  Member  or  Members  from  two- 
thirds  of  the  States,  and  a  Majority  of  all  the  States  shall  be  necessary 
to  a  Choice.  In  every  Case,  after  the  Choice  of  the  President,  the  Per- 
son having  the  greatest  Number  of  Votes  of  the  Electors  shall  be  the 
Vice  President.  But  if  there  should  remain  two  or  more  who  have 
equal  Votes,  the  Senate  shall  chuse  from  them  by  Ballot  the  Vice- 
President.] 

This  paragraph,  inclosed  in  brackets,  wan  superseded  by  the  twelfth  amend- 
ment, post. 

Notes  of  Decisions.— See  vol  11,  p.  18868. 

8  The  Congress  may  determine  the  Time  of  chusing  the  Electors, 
and  the  Day  on  which  they  shall  give  their  Votes ;  which  Day  shall  be 
the  same  throughout  the  United  States. 

Notes  of  Decisions.— See  vol.  11,  p.  13869. 

4  No  Person  except  a  natural  born  Citizen,  or  a  Citizen  of  the  United 
States,  at  the  time  of  the  Adoption  of  this  Constitution,  shall  be  eligible 
to  the  Office  of  President ;  neither  shall  any  Person  be  eligible  to  that 
Office  who  shall  not  have  attained  to  the  Age  of  thirty-five  Years, 
and  been  fourteen  Years  a  Resident  within  the  United  States. 
Notes  of  Decisions.— See  vol  11,  p.  1S869. 
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•  In  Case  of  the  Removal  of  the  President  from  Office,  or  of  his 
Death,  Resignation,  or  Inability  to  discharge  the  Powers  and  Duties 
of  the  said  Office,  the  same  shall  devolve  on  the  Vice  President,  and 
the  Congress  may  by  Law  provide  for  the  Case  of  Removal,  Death, 
Resignation,  or  Inability,  both  of  the  President  and  Vice  President, 
declaring  what  Officer  shall  then  act  as  President,  and  such  Officer 
shall  act  accordingly,  until  the  Disability  be  removed,  or  a  President 
shall  be  elected. 

Notes  of    Decision*.— See  vol.  11,  p.  13869. 

•The  President  shall,  at  stated  Times,  receive  for  his  Services,  a 
Compensation,  which  shall  neither  be  encreased  nor  diminished  during 
the  Period  for  which  he  shall  have  been  elected,  and  he  shall  not  receive 
within  that  Period  any  other  Emolument  from  the  United  States,  or 
any  of  them. 

Hotes  of  Doofcrioas-- See  vol  11,  p.  13809. 

7  Before  he  enter  on  the  Execution  of  his  Office,  he  shall  take  the 
following  Oath  or  Affirmation : — "I  do  solemnly  swear  (or  affirm)  that 
I  will  faithfully  execute  the  Office  of  President  of  the  United  States, 
and  will  to  the  best  of  my  Ability,  preserve,  protect  and  defend  the 
Constitution  of  the  United  States." 

Kotei  of  Decisions.— See  voL  11,  p.  13869. 

Section.  2.  *  The  President  shall  be  Coftimander  in  Chief  of  the 
Army  and  Navy  of  the  United  States,  and  of  the  Militia  of  the  several 
States,  when  called  into  the  actual  Service  of  the  United  States ;  he 
may  require  the  Opinion,  in  writing,  of  the  principal  Officer  in  each 
of  the  executive  Departments,  upon  any  Subject  relating  to  the  Duties 
of  their  respective  Offices,  and  he  shall  have  Power  to  grant  Reprieves 
and  Pardons  for  Offences  against  the  United  States,  except  in  Cases 
of  Impeachment. 

Hotes  of  Decision*.— See  vol.  11,  p.  13870. 

2  He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of  the 
Senate,  to  make  Treaties,  provided  two  thirds  of  the  Senators  present 
concur;  and  he  shall  nominate,  and  by  and  with  the  Advice  and  Con- 
sent of  the  Senate,  shall  appoint  Ambassadors,  other  public  Ministers 
and  Consuls,  Judges  of  the  supreme  Court,  and  all  other  Officers  of 
the  United  States,  whose  Appointments  are  not  herein  otherwise  pro- 
vided for,  and  which  shall  be  established  by  Law :  but  the  Congress 
may  by  Law  vest  the  Appointment  of  such  inferior  Officers,  as  they 
think  proper,  in  the  President  alone,  in  the  Courts  of  Law,  or  in  the 
Heads  of  Departments. 

Notes  of  Deeisioms.— See  vol.  11,  p.  18882. 

•  The  President  shall  have  Power  to  fill  up  all  Vacancies  that  may 
happen  during  the  Recess  of  the  Senate,  by  granting  Commissions 
which  shall  expire  at  the  End  of  their  next  Session. 

Hotes  of  DecUiomi— See  vol.  11,  p.  13807. 

Section.  3.  He  shall  from  time  to  time  give  to  the  Congress  Informa- 
tion of  the  State  of  the  Union,  and  recommend  to  their  Consideration 
such  Measures  as  he  shall  judge  necessary  and  expedient ;  he  may,  on 
extraordinary  Occasions,  convene  both  Houses,  or  either  of  them,  and 
in  Case  of  Disagreement  between  them,  with  Respect  to  the  Time  of 
Adjournment,  he  may  adjourn  them  to  such  Time  as  he  shall  think 
proper;  he  shall  receive  Ambassadors  and  other  public  Ministers; 
he  shall  take  Care  that  the  Laws  be  faithfully  executed,  and  shall  Com- 
mission all  the  Officers  of  the  United  States. 

Hotel  of  Decision*.— See  vol.  11,  p.  13901. 
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Section.  4.  The  President,  Vice  President  and  all  civil  Officers  of  the 
United  States,  shall  be  removed  from  Office  on  Impeachment  for,  and 
Conviction  of,  Treason,  Bribery,  or  other  high  Crimes  and  Misdemean- 
ors. 

Notes  of  Decisions—See  vol.  11,  p.  13006. 


ARTICLE   III 

Section.  1.  The  judicial  Power  of  the  United  States,  shall  be  vested 
in  one  supreme  Court,  and  in  such  inferior  Courts  as  the  Congress 
may  from  time  to  time  ordain  and  establish.  The  Judges,  both  of  the 
supreme  and  inferior  Courts,  shall  hold  their  Offices  during  good  Be- 
haviour, and  shall,  at  stated  Times,  receive  for  their  Services,  a  Com- 
pensation, which  shall  not  be  diminished  during  their  Continuance  in 
Office. 

Notes  of  Decisions.— See  vol.  11,  p.  13906. 

Section.  2.  *  The  judicial  Power  shall  extend  to  all  Cases,  in  Law 
and  Equity,  arising  under  this  Constitution,  the  Laws  of  the  United 
States,  and  Treaties  made,  or  which  shall  be  made,  under  their  Au- 
thority;— to  all  Cases  affecting  Ambassadors,  other  public  Ministers 
and  Consuls ; — to  all  Casts  of  admiralty  and  maritime  Jurisdiction  ;— 
to  Controversies  to  which  the  United  States  shall  be  a  Party ; — to  Con- 
troversies between  two  or  more  States ; — between  a  State  and  Citizens 
of  another  State ; — between  citizens  of  different  States ;— between  citi- 
zens of  the  same ,  State  claiming  Lands  under  Grants  of  different 
States,  and  between  a  State,  or  the  Citizens  thereof,  and  foreign  States, 
Citizens  or  Subjects. 

Notes  of  Decisions.— See  vol.  11,  p.  14015. 

1  In  all  Cases  affecting  Ambassadors,  other  public  Ministers  and 
Consuls,  and  those  in  which  a  State  shall  be  Party,  the  Supreme  Court 
shall  have  original  Jurisdiction.  In  all  the  other  Cases  before  men- 
tioned, the  supreme  Court  shall  have  appellate  Jurisdiction,  both  as  to 
Law  and  Fact,  with  such  Exceptions,  and  under  such  Regulations  as 
the  Congress  shall  make. 

Notes  of  Decisions.— See  vol.  11,  p.  14111. 

•  The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall  be 
by  Jury;  and  such  Trial  shall  be  held  in  the  State  where  the  said 
Crimes  shall  have  been  committed;  but  when  not  committed  within 
any  State,  the  Trial  shall  be  at  such  Place  or  Places  as  the  Congress 
may  by  Law  have  directed. 

Notes  of  Decisions.— See  vol.  11,  p.  14118. 

Section.  3.  x  Treason  against  the  United  States,  shall  consist  only 
in  levying  War  against  them,  or  in  adhering  to  their  Enemies,  giving 
them  Aid  and  Comfort.  No  Person  shall  be  convicted  of  Treason 
unless  on  the  Testimony  of  two  Witnesses  to  the  same  overt  Act,  or 
on  Confession  in  open  Court. 

Notes  of  Decisions.— See  vol.  11,  p.  14120. 

1  The  Congress  shall  have  Power  to  declare  the  Punishment  of  Trea- 
son, but  no  Attainder  of  Treason  shall  work  Corruption  of  Blood,  or 
Forfeiture  except  during  the  Life  of  the  Person  attainted. 

Notes  of  Decisions.— See  vol.  U,  p.  14121. 
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ARTICLE  IV 

Section.  I.  Full  Faith  and  Credit  shall  be  given  in  each  State  to  the 
public  Acts,  Records,  and  judicial  Proceedings  of  every  other  State. 
And  the  Congress  may  by  general  Laws  prescribe  the  Manner  in  which 
such  Acts,  Records  and  Proceedings  shall  be  proved,  and  the  Effect 
thereof. 

Notes  of  Decisions.— See  vol.  11,  p.  14121. 

Section.  2.  *  The  Citizens  of  each  State  shall  be  entitled  to  all  Priv- 
ileges and  Immunities  of  Citizens  in  the  several  States. 

Notes  of  Decisions.— See  vol.  11,  p.  1420a 

*  A  person  charged  in  any  State  with  Treason,  Felony,  or  other 
Crime,  who  shall  flee  from  Justice,  and  be  found  in  another  State,  shall 
on  Demand  of  the  executive  Authority  of  the  State  from  which  he 
fled,  be  delivered  up  to  be  removed  to  the  State  having  Jurisdiction  of 
the  Crime. 

Notes  of  Decisions.— See  vol.  11,  p.  1422a 

1  No  Person  held  to  Service  or  Labour  in  one  State,  under  the  Laws 
thereof,  escaping  into  another,  shall,  in  Consequence  of  any  Law  or 
Regulation  therein,  be  discharged  from  such  Service  or  Labour,  but 
shall  be  delivered  up  on  Claim  of  the  Party  to  whom  such  Service  or 
Labour  may  be  due. 

Notes  of  Decisions.— See  vol.  11,  p.  14244. 

Section.  3.  *  New  States  may  be  adirjitted  by  the  Congress  into  this 
Union ;  but  no  new  State  shall  be  formed  or  erected  within  the  Juris- 
diction of  any  other  State ;  nor  any  State  be  formed  by  the  Junction  of 
two  or  more  States,  or  Parts  of  States,  without  the  Consent  of  the 
Legislatures  of  the  States  concerned  as  well  as  of  the  Congress. 

Notes  of  Decisions.— See  vol.  11,  p.  14246. 

1  The  Congress  shall  have  Power  to  dispose  of  and  make  all  needful 
Rules  and  Regulations  respecting  the  Territory  or  other  Property 
belonging  to  the  United  States ;  and  nothing  in  this  Constitution  shall 
be  so  construed  as  to  Prejudice  any  Claims  of  the  United  States,  or  of 
any  particular  State. 

Notes  of  Decisions.— See  vol.  11,  p.  14252. 

Section.  4.  The  United  States  shall  guarantee  to  every  State  in  this 
Union  a  Republican  Form  of  Government,  and  shall  protect  each  of 
them  against  Invasion ;  and  on  Application  of  the  Legislature,  or  of 
the  Executive  (when  the  Legislature  cannot  be  convened)  against 
domestic  Violence. 

Notes  of  Decisions.— See  voL  11,  p.  14272. 


ARTICLE  V 

The  Congress,  whenever  two  thirds  of  both  Houses  shall  deem  it 
necessary,  shall  propose  Amendments  to  this  Constitution,  or,  on  the 
Application  of  the  Legislatures  of  two  thirds  of  the  several  States,  shall 
call  a  Convention  for  proposing  Amendments,  which,  in  either  Case, 
shall  be  valid  to  all  Intents  and  Purposes,  as  Part  of  this  Constitution, 
when  ratified  by  the  Legislatures  of  three  fourths  of  the  several  States, 
or  by  Conventions  in  three  fourths  thereof,  as  the  one  or  the  other 
Mode  of  Ratification  may  be  proposed  by  the  Congress ;  Provided  that 
no  Amendment  which  may  be  made  prior  to  the  Year  One  thousand 

(13071) 


Art*  5  CONSTITUTION 

eight  hundred  and  eight  shall  in  any  Manner  affect  the  first  and  fourth 
Clauses  in  the  Ninth  Section  of  the  first  Article ;  and  that  no  State, 
without  its  Consent,  shall  be  deprived  of  its  equal  Suffrage  in  the 
Senate. 

Notes  of  Dtoiiions.— See  vol.  11,  p.  14275. 

ARTICLE  VI 

1  All  Debts  contracted  and  Engagements  entered  into,  before  the 
Adoption  of  this  Constitution,  shall  be  as  valid  against  the  United 
States  under  this  Constitution,  as  under  the  Confederation. 

Notes  of  Deeisiomj.—See  vol  11,  p.  14276. 

1  This  Constitution,  and-  the  Laws  of  the  United  States  which  shall 
be  made  in  Pursuance  thereof ;  and  all  Treaties  made,  or  whkh  shall 
be  made,  under  the  Authority  of  the  United  States,  shall  be  the  su- 
preme Law  of  the  Land ;  and  the  Judges  in  every  State  shall  be  bound 
thereby,  any  Thing  in  the  Constitution  or  Laws  of  any  State  to  the 
Contrary  notwithstanding. 

Kotos  of  Deoisioas-— See  vol.  11,  p.  14276. 

1  The  Senators  and  Representatives  before  mentioned,  and  the 
Members  of  the  several  State  Legislatures,  and  all  executive  and  judi- 
cial Officers,  both  of  the  United  States  and  of  the  several  States,  shall 
be  bound  by  Oath  or  Affirmation,  to  support  this  Constitution ;  but  no 
religious  Test  shall  ever  be  required  as  a  Qualification  to  any  Office 
or  public  Trust  under  the  United  States. 

Notes  of  Deoisions.— See  vol.  11,  p.  14302. 

ARTICLE   VII 

The  Ratification  of  the  Conventions  of  nine  States,  shall  be  suffi- 
cient for  the  Establishment  of  this  Constitution  between  the  States  so 
ratifying  the  Same. 

Done  in  Convention  by  the  Unanimous  Consent  of  the  States  present 
the  Seventeenth  Day  of  September  in  the  Year  of  our  Lord  one 
thousand  seven  hundred  and  Eighty  seven,  and  of  the  Independ- 
ance  of  the  United  States  of  America  the  Twelfth  IN  WITNESS 
whereof  We  have  hereunto  subscribed  our  Names, 

G°:  WASHINGTON- 
Presidt.  and  Deputy  from  Virginia 

New  Hampshire 

JOHN  LANGDON  NICHOLAS  OILMAN 

Massachusetts 

NATHANIEL  GORHAM  RUFUS  KING 

Connecticut 

WM.  SAML.  JOHNSON  ROGER  SHERMAN 

New  York 

ALEXANDER  HAMILTON 

Ifew  Jersey 

WIL:  LIVINGSTON  WM.  PATERSON 

DAVID  BRBARLEY  JON A:  DAYTON 

Pennsylvania 

B.  FRANKLIN  THOS.  FITZSIMON8 

THOMAS  MIFFLIN  JARED  INGBRSOLL 

RORT.  MORRIS  JAMES  WILSON 

GEO.  GLYMER  GOUV  MORRIS 
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Ddawar* 

GEO:  READ  RICHARD  BASSETT 

GUNNING  BEDFORD  Jun  JACO:  BROOM 

JOHN  DICKINSON 

Maryland 

JAMES  McHENRY  DANL.  CARROLL 

DAN  OF  ST  THOS  JENIFER 

Virginia 

JOHN  BLAIR—  JAMES  MADISON  Jr. 

North  Carolina 

WM.  BLOUNT  HU  WILLIAMSON. 

RICHD.  DOBBS  SPAIGHT 

South  Carolina 

J.  RUTLEDGE,  CHARLES  PINCKNEY 

CHARLES  COTESWORTH  PIERCE  BUTLER. 

PINCKNEY 

Georgia 

WILLIAM  FEW  ABR  BALDWIN 

Attest  WILLIAM  JACKSON*  Secretary 


ARTICLES  IN  ADDITION  TO,  AND  AMENDMENT  OF,  THE  CONSTI- 
TUTION OF  THE  UNITED  STATES  OF  AMERICA,  PROPOSED  BY 
CONGRESS,  AND  RATIFIED  BY  THE  LEGISLATURES  OF  THE 
SEVERAL  STATES  PURSUANT  TO  THE  FIFTH  ARTICLE  OP 
THE  ORIGINAL  CONSTITUTION 

[ARTICLE  I]* 

Congress  shall  make  no  law  respecting  an  establishment  of  religion, 
or  prohibiting  the  free  exercise  thereof ;  or  abridging  the  freedom  of 
speech,  or  of  the  press ;  or  the  right  of  the  people  peaceably  to  assem- 
ble, and  to  petition  the  Government  for  a  redress  of  grievances. 

Notei  of  Decisions.— See  vol.  11,  p.  14304. 

[ARTICLE  II] 

A  well  regulated  Militia,  being  necessary  to  the  security  of  a  free 
State,  the  right  of  the  people  to  keep  and  bear  Arms,  shall  not  be  in- 
fringed. 

Notes  of  Decisions.— See  vol.  11,  p.  14309. 

[ARTICLE  III] 

No  Soldier  shall,  in  time  of  peace  be  quartered  in  any  house,  with- 
out the  consent  of  the  Owner,  nor  in  time  of  war,  but  in  a  manner  to 
be  prescribed  by  law. 

Notes  of  Decisions— See  vol.  11,  p.  14310. 


•The  first  ten  amendments  to  the  Constitution  of  the  United  States  were  pro- 
posed to  the  legislatures  of  the  several  States  by  the  First  Congress,  on  the  25th 
of  September,  1789.  They  were  ratified  by  the  following  States,  and  the  notifi- 
cations of  ratification  by  the  governors  thereof  were  successively  communicated  by 
the  President  to  Congress:  New  Jersey,  November  20,  1789;  Maryland,  Decem- 
ber 19,  1789;  North  Carolina,  December  22,  1789;  South  Carolina,  January  19, 
1790;  New  Hampshire,  January  25,  1790;  Delaware,  January  28,  1790;  Penn- 
sylvania, March  10,  1790;  New  York,  March  27,  1790;  Rhode  Island,  June  15, 
1790;  Vermont,  November  3,  1791,  and  Virginia,  December  15,  1791.  There  is 
do  evidence  on  the  journals  of  Congress  that  the  legislatures  of  Connecticut,  Geor- 
gia, and  Massachusetts  ratified  them. 
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[ARTICLE  IV] 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers, 
and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be 
violated,  and  no  Warrants  shall  issue,  but  upon  probable  cause,  sup- 
ported by  Oath  or  affirmation,  and  particularly  describing  the  place 
to  be  searched,  and  the  persons  or  things  to  be  seized. 

Notes  of  Deci*lo»a.— See  vol.  11,  p.  14311. 

[ARTICLE  V] 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise  in- 
famous crime,  unless  on  a  presentment  or  indictment  of  a  Grand  Jury, 
except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the  Militia, 
when  in  actual  service  in  time  of  War  or  public  danger ;  nor  shall  any 
person  be  subject  for  the  same  offence  to  be  twice  put  in  jeopardy  of 
life  or  limb ;  nor  shall  be  compelled  in  any  Criminal  Case  to  be  a  wit- 
ness against  himself,  nor  be  deprived  of  life,  liberty,  or  property,  with- 
out due  process  of  law ;  nor  shall  private  property  be  taken  for  public 
use.  without  just  compensation. 

Notes  of  Decision*.— See  vol.  11,  p.  14320. 

[ARTICLE  VI] 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and  district 
wherein  the  crime  shall  have  been  committed,  which  district  shall  have 
been  previously  ascertained  by  law,  and  to  be  informed  of  the  nature 
and  cause  of  the  accusation;  to  be  confronted  with  the  witnesses 
against  him ;  to  have  compulsory  process  for  obtaining  Witnesses  in 
his  favor,  and  to  have  the  Assistance  of  Counsel  for  his  defence. 

Notes  of  Deeiiion*.— See  vol.  11,  p.  14388. 

[ARTICLE  VII] 

In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact 
tried  by  a  jury  shall  be  otherwise  re-examined  in  any  Court  of  the 
United  States,  than  according  to  the  rules  of  the  common  law. 

Notes  of  Decision*.— See  vol.  11,  p.  14401. 

[ARTICLE  VIII] 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor 
cruel  and  unusual  punishments  inflicted. 

Notes  of  Pecieione.— See  vol.  11,  p.  14413. 

[ARTICLE  IX] 

The  enumeration  in  the  Constitution,  of  certain  rights,  shall  not  be 
construed  to  deny  or  disparage  others  retained  by  the  people. 

Notes  of  Deelsione.— See  vol.  11,  p.  14416. 

[ARTICLE  X] 

The  powers  not  delegated  to  the  United  States  by  the  Constitution, 
nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States  respec- 
tively, or  to  the  people. 

Notes  of  Declslou.— -See  voL  11,  p.  14417. 
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[ARTICLE  XI] 

The  Judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against 
one  of  the  United  States  by  Citizens  of  another  State,  or  by  Citizens 
or  Subjects  of  any  Foreign  State. 

The  eleventh  amendment  to  the  Constitution  of  the  United  States  was  pro- 
posed to  the  legislatures  of  the  several  States  by  the  Third  Congress,  on  the 
5th  September,  1704,  and  was  declared  in  a  message  from  the  President  to  Con- 
gress, dated  the  8th  of  January,  1798,  to  have  been  ratified  by  the  legislatures 
of  three-fourths  of  the  States. 

Hotes  of  Docisioaa.— See  vol.  11,  p.  14422. 

[ARTICLE  XII] 

The  Electors  shall  meet  in  their  respective  states,  and  vote  by  ballot 
for  President  and  Vice-President,  one  of  whom,  at  least,  shall  not  be 
an  inhabitant  of  the  same  state  with  themselves ;  they  shall  name  in 
their  ballots  the  person  voted  for  as  President,  and  in  distinct  ballots 
the  person  voted  for  as  Vice-President,  and  they  shall  make  distinct 
lists  of  all  persons  voted  for  as  President,  and  of  all  persons  voted 
for  as  Vice-President,  and  of  the  number  of  votes  for  each,  which  lists 
they  shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the  gov- 
ernment of  the  United  States,  directed  to  the  President  of  the  Senate ; 
— The  President  of  the  Senate  shall,  in  the  presence  of  the  Senate  and 
House  of  Representatives,  open  all  the  certificates  and  the  votes  shall 
then  be  counted ;  — The  person  having  the  greatest  number  of  votes 
for  President,  shall  be  the  President,  if  such  number  be  a  majority  of 
the^ whole  number  of  Electors  appointed;  and  if  no  person  have  such 
majority,  then  from  the  persons  having  the  highest  numbers  not  ex- 
ceeding three  on  the  list  of  those  voted  for  as  President,  the  House  of 
Representatives  shall  choose  immediately,  by  ballot,  the  President. 
But  in  choosing  the  President,  the  votes  shall  be  taken  by  states,  the 
representation  from  each  state  having  one  vote ;  a  quorum  for  this 
purpose  shall  consist  of  a  member  or  members  from  two-thirds  of  the 
states,  and  a  majority  of  all  the  states  shall  be  necessary  to  a  choice. 
And  if  .the  House  of  Representatives  shall  not  choose  a  President 
whenever  the  right  of  choice  shall  devolve  upon  them,  before  the  fourth 
day  of  March  next  following,  then  the  Vice-President  shall  act  as 
President,  as  in  the  case  of  the  death  or  other  constitutional  disability 
of  the  President.  The  person  having  the  greatest  number  of  votes 
as  Vice-President,  shall  be  the  Vice-President,  if  such  number  be  a 
majority  of  the  whole  number  of  Electors  appointed,  and  if  no  person 
have  a  majority,  then  from  the  two  highest  numbers  on  the  list,  the 
Senate  shall  choose  the  Vice-President;  a  quorum  for  the  purpose 
shall  consist  of  two-thirds  of  the  whole  number  of  Senators,  and  a  ma- 
jority of  the  whole  number  shall  be  necessary  to  a  choice.  But  no 
person  constitutionally  ineligible  to  the  office  of  President  shall  be 
eligible  to  that  of  Vice-President  of  the  United  States. 

The  twelfth  amendment  to  the  Constitution  of  the  United  States  was  pro-, 
posed  to  the  legislatures  of  the  several  States  by  the  Eighth  Congress,  on  the 
12th  of  December,  1803,  in  lieu  of  the  original  third  paragraph  of  the  first 
section  of  the  second  article,  and  was  declared  in  a  proclamation  of  the  Secre- 
tary of  State,  dated  the  25th  of  September,  1804,  to  have  been  ratified  by  the 
legislatures  of  three-fourths  of  the  States. 

Hotes  of  Doelsioaa.— See  vol.  11,  p.  14435. 

[ARTICLE  XIII1 

Section  i.  Neither  slavery  nor  involuntary  servitude,  except  as  a 
punishment  for  crime  whereof  the  party  shall  have  been  duly  convicted, 
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shall  exist  within  the  United  States,  or  any  place  subject  to  their 
jurisdiction. 

Notes  of  Decision*— See  vol.  11,  p.  14435. 

Sections.  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 

Notes  of  Decisions.-- See  vol.  11,  p.  14439. 

The  thirteenth  amendment  to  the  Constitution  of  the  United  States  was  pro- 
posed to  the  legislatures  of  the  several  States  by  the  Thirty-eighth  Congress, 
on  the  1st  of  February,  1865,  and  was  declared,  in  a  proclamation  of  the  Sec- 
retary of  State,  dated  the  18th  of  December,  1865,  to  have  been  ratified  by.  the 
legislatures  of  twenty-seven  of  the  thirty-six  States,  viz:  Illinois,  Rhode  Island. 
Michigan,  Maryland,  New  York,  West  Virginia,  Maine,  Kansas,  Massachusetts, 
Pennsylvania,  Virginia,  Ohio,  Missouri,  Nevada,  Indiana,  Louisiana,  Minne- 
sota, Wisconsin,  Vermont,  Tennessee,  Arkansas,  Connecticut,  New  Hampshire, 
South  Carolina,  Alabama,  North  Carolina,  and  Georgia. 

[ARTICLE  XIV] 

Section  I.  All  persons  born  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
and  of  the  State  wherein  they  reside.  No  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States ;  nor  shall  any  State  deprive  any  person  of  life,  lib- 
erty, or  property,  without  due  process  of  law ;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws. 

Notes  of  Decision*.— See  vol.  11,  p.  14441. 

Section  2.  Representatives  shall  be  apportioned  among  the  several 
states  according  to  their  respective  numbers,  counting  the  whole  num- 
ber of  persons  in  each  state,  excluding  Indians  not  taxed.  But  when 
the  right  to  vote  at  any  election  for  the  choice  of  electors  for  President 
and  Vice  President  of  the  United  States,  Representatives  in  Congress, 
the  Executive  and  Judicial  officers  of  a  State,  or  the  members  of  the 
Legislature  thereof,  is  denied  to  any  of  the  male  inhabitants  of  such 
State,  being  twenty-one  years  of  age,  and  citizens  of  the  United  States, 
or  in  any  way  abridged,  except  for  participation  in  rebellion,  or  other 
crime,  the  basis  of  representation  therein  shall  be  reduced  in  the  pro- 
portion which  the  number  of  such  male  citizens  shall  bear  to  the  whole 
number  of  male  citizens  twenty-one  years  of  age  in  such  State. 

Notes  of  Decisions.— See  vol.  11,  p.  14974. 

Section  3.  No  person  shall  be  &  Senator  or  Representative  in  Con- 
gress, or  elector  of  President  and  Vice  President,  or  hold  any  office, 
civil  or  military,  under  the  United  States,  or  under  any  State,  who, 
having  previously  taken  an  oath,  as  a  member  of  Congress,  or  as  an 
officer  of  the  United  States,  or  as  a  member  of  any  State  legislature, 
or  as  an  executive  or  judicial  officer  of  any  State,  to  support  the  Con- 
stitution of  the  United  States,  shall  have  engaged  in  insurrection  or 
rebellion  against  the  same,  or  given  aid  or  comfort  to  the  enemies 
thereof.  But  Congress  may  by  a  vote  of  two-thirds  of  each  House, 
remove  such  disability. 

The  disability  created  by  this  section  was  removed  by  Act  June  6,  1898,  c 
380,  30  Stat  432,  ante,  §  3219. 
Kotos  of  Decisions.— See  vol.  11,  p.  14975. 

Section  4.  The  validity  of  the  public  debt  of  the  United  States,  au- 
thorized by  law,  including  debts  incurred  for  payment  of  pensions  and 
bounties  for  services  in  suppressing  insurrection  or  rebellion,  shall  not 
be  questioned.  But  neither  the  United  States  nor  any  State  shall  as- 
sume or  pay  any  debt  or  obligation  incurred  in  aid  of  insurrection  or 
rebellion  against  the  United  States,  or  any  claim  for  the  loss  or  emanci- 
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pation  of  any  slave ;  but  all  such  debts,  obligations  and  claims  shall  be 
held  illegal  and  void. 

Hotes  of  Decision*.— See  vol.  11,  p.  14976. 

Section  5.  The  Congress  shall  have  power  to  enforce,  by  appropriate 
legislation,  the  provisions  of  this  article. 

Notes  of  Decision*.— See  vol.  11,  p.  14976. 

The  fourteenth  amendment  to  the  Constitution  of  the  United  States  was  pro- 
posed  to  the  legislatures  of  the  several  States  by  the  Thirty-ninth  Congress,  on 
the  16th  of  June,  1866.  On  the  21st  of  July,  1868,  Congress  adopted  and 
transmitted  to  the  Department  of  State  a  concurrent  resolution,  declaring  that 
"the  legislatures  of  the  States  of  Connecticut,  Tennessee,  New  Jersey,  Oregon, 
Vermont,  New  York,  Ohio,  Illinois,  West  Virginia,  Kansas,  Maine,  Nevada, 
Missouri,  Indiana,  Minnesota,  New  Hampshire,  Massachusetts,  Nebraska, 
Iowa,  Arkansas,  Florida,  North  Carolina,  Alabama,  South  Carolina,  and  Lou- 
isiana, being  three-fourths  and  more  of  the  several  States  of  the  Union,  have 
ratified  the  fourteenth  article  of  amendment  to  the  Constitution  of  the  United 
States,  duly  proposed  by  two-thirds  of  each  House  of  the  Thirty-ninth  Con- 
gress: Therefore,  Resolved,  That  said  fourteenth  article  is  hereby  declared  to 
be  a  part  of  the  Constitution  of  the  United  States,  and  it  shall  be  duly  pro- 
mulgated as  such  by  the  Secretary  of  State."  The  Secretary  of  State  accord- 
ingly issued  a  proclamation,  dated  the  28th  of  July  1868,  declaring  that  the 
proposed  fourteenth  amendment  had  been  ratified,  in  the  manner  hereafter 
mentioned,  by.  the  legislatures  of  thirty  of  the  thirty-six  States,  viz:  Connecti- 
cut, June  30, 1866 ;  New  Hampshire,  July  7,  1866 ;  Tennessee,  July  19,  1866 ; 
New  Jersey,  September  11,  1866,  (and  the  legislature  of  the  same  State  passed 
a  resolution  in  April,  1868,  to  withdraw  its  consent  to  it ;)   Oregon,  September 

19,  1866;  Vermont,  November  9,  1866;  Georgia  rejected  it  November  13, 
1866,  and  ratified  it  July  21,  1868;  North  Carolina  rejected  it  December  4, 
1866,  and  ratified  it  July  4,  1868 ;  South  Carolina  rejected  it  December  20, 
1866,  and  ratified  it  July  9,  1868;  New  York  ratified  it  January  10,  1867; 
Ohio  ratified  It  January  11,  1867,  (and  the  legislature  of  the  same  State  passed 
a  resolution  in  January,  1868,  to  withdraw  its  consent  to  it ;)  Illinois  ratified 
it  January  15, 1867 ;  West  Virginia,  January  16,  1867 ;  Kansas,  January  18, 
1867;  Maine,  January  19,  1867;  Nevada,  January  22,  1867;  Missouri,  Jan- 
uary 26,  1867;  Indiana,  January  29,  1867;  Minnesota,  February  1,  1867; 
Rhode  Island,  February  7,  1867;  Wisconsin,  February  13,  1867;  Pennsylva- 
nia, February  13,  1867;   Michigan,  February  15,  1867;  Massachusetts,  March 

20,  1867 ;  Nebraska,  June  15,  1867 ;  Iowa,  April  3,  1868 ;  Arkansas,  April  6, 
1868 ;  Florida,  June  9,  1868 ;  Louisiana,  July  9,  1868 ;  and  Alabama,  July  13, 
1868.  Georgia  again  ratified  the  amendment  February  2, 1870.  Texas  rejected 
it  November  1,  1866,  and  ratified  it  February  18,  1870.  Virginia  rejected  it 
January  19,  1867,  and  ratified  October  8,  1869.  The  amendment  was  rejected 
by  Kentucky  January  10, 1867;  by  Delaware  February  8,  1867;  by  Maryland 
March  23,  1867,  and  was  not  afterward  ratified  by  either  State. 

[ARTICLE  XV] 

1 

Section  I.  The  right  of  citizens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United  States  or  by  any  State  on  ac- 
count of  race,  color,  or  previous  condition  of  servitude. 

Note*  of  Decisions.— See  vol.  11,  p.  14977. 

Section  2.  The  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 

Hote*  of  Decisions.— See  vol.  11,  p.  14983. 

The  fifteenth  amendment  to  the  Constitution  of  the  United  States  was  pro- 
posed to  the  legislatures  of  the  several  States  by  the  Fortieth  Congress,  on  the 
27th  of  February,  I860,  and  was  declared,  in  a  proclamation  of  the  Secretary 
of  State,  dated  March  30,  1870,  to  have  been  ratified  by  the  legislatures  of 
twenty-nine  of  the  thirty-seven  States.  The  dates  of  these  ratifications  (ar- 
ranged in  the  order  of  their  reception  at  the  Department  of  State)  were:  from 
North  Carolina,  March  5,  1869;  West  Virginia,  March  3,  1869;  Massachu- 
setts, March  9-12,  1869 ;  Wisconsin,  March  9,  1869 ;  Maine,  March  12,  1869 ; 
Louisiana,  March  5,  1869 ;  Michigan,  March  8,  1869 ;  South  Carolina,  March 
16,  1869;  Pennsylvania,  March  26,  1869;  Arkansas,  March  30,  1869;  Con- 
necticut, May  19,  1869;  Florida,  June  15,  1869;  Illinois,  March  5,  1869; 
Indiana,  May  13-14,  1860;  New  York,  March  17-April  14,  1869,  (and  the 
legislature  of  the  same  State  passed  a  resolution  January  5,  1870,  to  withdraw 

(13077) 


Am.,  Art.  16  constitution 

its  consent  to  it;)  New  Hampshire,  July  7,  1860;  Nevada,  March  1,  1869; 
Vermont,  October  21,  1869 ;  Virginia,  October  8,  1869 ;  Missouri,  January  10, 
1870;  Mississippi,  January  15-17,  1870;  Ohio,  January  27,  1870;  loin, 
February  3,  1870;  Kansas,  January  18-19,  1870;  Minnesota,  February  19, 
1870 ;  Rhode  Island,  January  18,  1870 ;  Nebraska,  February  17,  1870 ;  Texas, 
February  18,  1870.  The  State  of  Georgia  also  ratified  the  amendment  Febru- 
ary 2,  1870. 

[ARTICLE  XVI] 

The  Congress  shall  have  power  to  lay  and  collect  taxes  on  incomes, 
from  whatever  source  derived,  without  apportionment  among  the  sev- 
eral states,  and  without  regard  to  any  census  or  enumeration. 

The  sixteenth  amendment  to  the  Constitution  of  the  United  States  was  pro- 
posed to  the  legislatures  of  the  several  states  by  the  Sixty-First  Congress,  on 
the  31st  of  July,  1909,  and  was  declared,  in  a  proclamation  by  the  Secretary  of 
State,  dated  the  25th  of  February,  1913,  to  have  been  ratified  by  the  legis- 
latures of  the  states  of  Alabama,  Kentucky,  South  Carolina,  Illinois,  Mis- 
sissippi, Oklahoma,  Maryland,  Georgia,  Texas,  Ohio,  Idaho,  Oregon,  Wash- 
ington, California,  Montana,  Indiana,  Nevada,  North  Carolina,  Nebraska,  Kan* 
sas,  Colorado,  North  Dakota,  Michigan,  Iowa,  Missouri,  Maine,  Tennessee, 
Arkansas,  Wisconsin,  New  York,  South  Dakota,  Arizona,  Minnesota,  Louisiana, 
Delaware,  and  Wyoming,  in  all  thirty-six,  said  states  constituting  three-fourths 
of  the  whole  number  of  states.  The  legislatures  of  New  Jersey  and  New 
Mexico  also  passed  resolutions  ratifying  the  said  proposed  amendment 

Kotes  of  Decisions-— See  vol.  11,  p.  14983. 

[ARTICLE  XVII] 

The  Senate  of  the  United  States  shall  be  composed  of  two  Senators 
from  each  state,  elected  by  the  people  thereof,  for  six  years ;  and  each 
Senator  shall  have  one  vote.  The  electors  in  each  state  shall  have  the 
qualifications  requisite  for  electors  of  the  most  numerous  branch  of 
the  state  legislatures. 

,When  vacancies  happen  in  the  representation  of  any  state  in  the 
Senate,  the  executive  authority  of  such  state  shall  issue  writs  of  elec- 
tion to  fill  such  vacancies :  Provided,  that  the  legislature  of  any  state 
may  empower  the  executive  thereof  to  make  temporary  appointment 
until  the  people  fill  the  vacancies  by  election  as  the  legislature  may 
direct. 

This  amendment  shall  not  be  so  construed  as  to  affect  the  election  or 
term  of  any  Senator  chosen  before  it  becomes  valid  as  part  of  the 
Constitution. 

The  seventeenth  amendment  to  the  Constitution  of  the  United  States  was 
proposed  to  the  legislatures  of  the  several  states  by  the  Sixty-Second  Congress. 
on  the  15th  of  May,  1912,  in  lieu  of  the  original  first  paragraph  of  section  3  of 
article  I,  and  in  lieu  of  so  much  of  paragraph  2  of  the  same  section  as  related 
to  the  filling  of  vacancies,  and  was  declared,  in  a  proclamation  by  the  Secretary 
of  State,  dated  the  81st  of  May,  1913,  to  have  been  ratified  by  the  legislaturei 
of  the  states  of  Massachusetts,  Arizona,  Minnesota,  New  York,  Kansas,  Oregon, 
North  Carolina,  California,  Michigan,  Idaho,  West  Virginia,  Nebraska,  Iowa, 
Montana,  Texas,  Washington,  Wyoming,  Colorado,  Illinois,  North  Dakota, 
Nevada,  Vermont,  Maine,  New  Hampshire,  Oklahoma,  Ohio,  South  Dakota, 
Indiana,  Missouri,  New  Mexico,  New  Jersey,  Tennessee,  Arkansas,  Connecti- 
cut, Pennsylvania,  and  Wisconsin,  said  states  constituting  three-fourths  of  the 
whole  number  of  states. 
Notes  of  Decisions.— See  vol.  11,  p.  14984. 
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Art.  Sec.  CI. 

ABRIDGED.    The  privileges  or  immunities  of  citizens  of  the  United 

States  shall  not  be.    [Amendments] 14      1    — 

AB8ENT  MEMBEKS,  in  such  manner  and  under  such  penalties  as 
it  may  provide.  Each  House  is  authorized  to  compel  the  at- 
tendance of    1      5      1 

AGCOUNTS  of  receipts  and  expenditures  of  public  morifey  shall  be 

published  from  time  to  time.    A  statement  of  the 1      9      7 

ACCUSATION.  In  all  criminal  prosecutions  the  accused  shall  be  in- 
formed of  the  cause  and  nature  of  the.    [Amendments] 6    —    — 

ACCUSED  shall  have  a  speedy  public  trial.  In  all  criminal  prosecu- 
tions the.    [Amendments]   6    —    — 

He  shall  be  tried  by  an  impartial  jury  of  the  State  and  district 
where  the  crime  was  committed.    [Amendments] ' 6    —   — 

He  shall  be  informed  of  the  nature  of  the  accusation.  [Amend- 
ments]           0   —   — 

He  shall  be  confronted  with  the  witnesses  against  him.  [Amend- 
ments]         6    —    — 

He  shall  have-  compulsory  process  for  obtaining  witnesses  in  his 
f aror.    [Amendments]    6    —   — 

He  shall  have  the  assistance  of  counsel  for  his  defense.  [Amend- 
ments]          0   —   — 

ACTIONS  at  common  law  involving  over  twenty  dollars  shall  be  tried 

by  jury.    [Amendments]  » 7    —    — 

ACTS,  records,  and  judicial  proceedings  of  another  State.    Full  faith 

and  credit  shall  be  given  in  each  State  to  the 4      1    — 

ACTS.    Congress  shall   prescribe  the  manner  of  proving  such   acts, 

records,  and  proceedings 4      1    — 

ADJOURN  from  day  to  day.    A  smaller  number  than  a  quorum  of 

each  House  may 15      1 

ADJOURN  for  more  than  three  days,  nor  to  any  other  place  than 
that  in  which  they  shall  be  sitting.  Neither  House  shall,  during 
the  session  of  Congress,  without  the  consent  of  the  other 1      5      4 

ADJOURNMENT,  the  President  may  adjourn  them  to  such  time  as 
he  shall  think  proper.  In  case  of  disagreement  between  the  two 
Houses   as  to 2     3    — 

ADMIRALTY  and  maritime  jurisdiction.    The  judicial   power  shall 

extend  to  all  cases  of 8     2    — 

ADMITTED  by  the  Congress  into  this  Union,  but  no  new  State  shall 
be  formed  or  erected  within  the  jurisdiction  of  any  other  State. 

New  States  may  be 4     8      1 

Nor  shall  any  State  be  formed  by  the  junction  of  two  or  more 
States,  or  parts  of  States,  without  the  consent  of  the  legislatures 
and  of  Congress 4      3      1 

ADOPTION  of  the  Constitution  shall  be  valid.  All  debts  and  en- 
gagements contracted  by  the  confederation  and  before  the. .....      6  —      1 

ADVICE  and  consent  of  the  Senate.    The  President  shall  have  power 

to  make  treaties  by  and  with  the 2      2      2 

To  appoint  ambassadors  or  other  public  ministers  and  consuls  by 
and  with  the 2      2      2 

To  appoint  all  other  officers  of  the  United  States  not  herein  other- 
wise provided  for  by  and  with  the 2      2      2 

AFFIRMATION.    Senators  sitting  to  try  impeachments  shall  be  on 

oath  or 1      3      6 

To  be  taken  by  the  President  of  the  United  States.  Form  of 
the  oath  or 2      1      7 

•Index  references  to  notes  of  decisions  for  the  Constitution  have  been  carried  into  the 
general  Index  in  Vol.  12. 
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Art  Sec  CL 
AFFIRMATION-Continued. 

No  warrants  shall   be  issued  but   upon   probable  oaase  and   on 

oath  or.    [Amendments]    4  —  — 

To  suppcrt  the  Constitution.  Senators  and  Representatives,  mem- 
bers of  State  legislatures,  executive  and  judicial  officers,  both 
State  and  Federal,  shall  be  bound  by  oath  or ti  —    3 

AGE.  No  person  shall  be  a  Representative  who  shall  not  ljave  at- 
tained   twenty-five  years   of 1     2     2 

No  person  shall  be  a  Senator  who  shall  not  have  attained  thirty 
years  of  1     3     3 

AGREEMENT  or  compact  with  another  State  without  the  consent  of 

Congress.    No  State  shall  enter  into  any 1   10     3 

AID  AND  COMFORT.  Treason  against  the  United  States  shall  con- 
sist In  levying  war  against  them,  adhering  to  their  enemies,  and 
giving  them  3     3    1 

ALLIANCE  or  confederation.    No  State  shall  enter  into  any  treaty  of     1   10    1 
AMBASSADORS,  or  other  public  ministers  and  consuls.    The  Presi- 
dent may  appoint 2     2    2 

The  judicial  power  of  the  United  States  shall  extend  to  all  cases 
affecting    3     2     1 

AMENDMENTS  to  the  Constitution.    Whenever  two-thirds  of  both 

Houses  shall  deem  it  necessary,  Congress  shall  propose 5   —  — 

To  the  Constitution.    On  application  of  the  legislatures  of  two- 
thirds  of  the  States,  Congress  shall  call  a  convention  to  propose     5  —  — 
Shall  be  valid  when  ratified  by  the  legislatures  of,  or  by  conven- 
tions in,  three-fourths  of  the  States 5   —  — 

ANSWER  for  a  capital  or  infamous  crime  unless  on  presentment  of 

a  grand  jury.    No  person  shall  be  held  to.    [Amendments] 5   —  — 

Except  in  cases  in  the  land  or  naval  forces,  or  in  the  militia  when 
in   actual   service.    [Amendments] 5   —  — 

APPELLATE  JURISDICTION  both  as  to  law  and  fact,  with  such 
exceptions  and  under  such  regulations  as  Congress  shall  make. 
In  what  cases  the  Supreme  Court  shall  have 3     2    2 

APPLICATION  of  the  legislature  or  the  executive  of  a  State.  The 
United  States  shall  protect  each  State  against  invasion  and  do- 
mestic violence  on  the 4     4  — 

APPLICATION  of  the  legislatures  of  two-thirds  of  the  States,  Con- 
gress shall  call  a  convention  for  proposing  amendments  to  the 
Constitution.    On  the ; 5   —  — 

APPOINTMENT  of  officers  and  authority  to  train  the  militia  reserv- 
ed to  the  States  respectively 1     8  16 

Of  such  inferior  officers  as  they  may  think  proper  in  the  Presi- 
dent alone.    Congress  may  by  law  vest  the 2     2    2 

In  the  courts  of  law  or  in  the  heads  of  departments.    Congress 

may  by  law  vest  the 2     2    2 

APPORTIONMENT  of  representation  and  direct  taxation  among  the 
several  States.  Provisions  relating  to  the.  [Amended  by  14th 
amendment,  section  2,  and  by  16th  amendment] 1     2    3 

Of  Representatives  among  the  several  States.  Provisions  relating 
to  the.    [Amendments] 14     2  — 

Taxes  on  incomes  not  to  be  apportioned  among  the  several  States. 
[Amendments]  16  —  — 

APPROPRIATE  LEGISLATION.  Congress  shall  have  power  to 
make  all  laws  necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers,  and  all  other  powers  vested  by  the  Con- 
stitution in  the  Government  of  the  United  States,  or  in  any  de- 
partment or  officer  thereof 1     8  18 

Congress  shall  have  power  to  enforce  the  thirteenth  article,  pro- 
hibiting slavery  by.    [Amendments] 13     2  — 

Congress  shall  have  power  to  enforce  the  provisions  of  the  four- 
teenth article  by.    [Amendments] • 14     5  — 

Congress  shall  have  power  to  enforce  the  ^revisions  of  the  fif- 
teenth article  by.    [Amendments] 15     2  — 

APPROPRIATION  of  money  for  raising  and  supporting  armies  shall 

be  for  a  longer  term  than  two  years.    But  no 1     8  12 

APPROPRIATIONS  made  by  law.    No  money  shall  be  drawn  from 

the  Treasury  bnt  in  consequence  of 1    9    7 

APPROVE  and  sign  a  bill  before  it  shall  become  a  law.  The  Presi- 
dent shall 1     7    2 

He  shall  return  it  to  the  House  In  which  it  originated,  with  his 
objections,  if  he  do  not.......... ; 1    7    2 
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Art.  See.  OL 
ARMIES,  but  no  appropriation  for  that  use  shall  be  for  a  kniftr 
term  than  two  years.    Congress  shall  have  power  to  raise  and 
support 1      a   12 

ARMIES.  Congress  shall  make  rules  for  the  government  and  regula- 
tion of  the  land  and  naval  forces 1      8   14 

ARMS  shall  not  be  infringed.  A  well-regulated  militia  being  neces- 
sary to  the  security  of  a  free  State,  the  right  of  the  people  to 
keep  and  bear.    [Amendments] 2    —    — 

ARREST  during  their  attendance  at  the  session  of  their  respective 
Houses,  and  in  going  to  and  returning  from  the  same.  Mem- 
bers shall  in  all  cases,  except  treason,  felony,  and  breach  of 
the  peace,  be  privileged  from 1      6      1 

ARSENALS.    Congress   shall    exercise   exclusive    authority   over   all 

places  purchased  for  the  erection  of 1      8    17 

ARTICLES  exported  from  any  State.    No  tax  or  duty  shall  be  laid  on      1      9     5 
ARTS  by  securing  to  authors  and  inventors  their  patent  rights.    Con- 
gress may  promote  the  progress  of  science  and  the  useful 1      8      8 

A88ISTANCE  of  counsel  for  his  defense.  In  all  criminal  prosecu- 
tions the  accused  shall  have  the.    [Amendments] 6    —    — 

ASSUMPTION  of  the  debt  or  obligations  incurred  in  aid  of  rebellion 
or  insurrection  against  the  United  States.  Provisions  against 
the.    [Amendments]    14      4    — 

ATTAINDER  or  ex  post  facto  law  shall  be  passed.    No  bill  of. .. .      1      U     3 

ATTAINDER,  ex  post  facto  law,  or  law  impairing  the  obligation  of 

contracts.    No  State  shall  pass  any  bill  of 1    10      1 

ATTAINDER  of  treason  shall  not  work  corruption  of  blood  or  for- 
feiture, except  during  the  life  of  the  person  attainted 3     3     2 

AUTHORS  and  inventors  the  exclusive  right  to  their  writings  and  in- 
ventions.   Congress  shall  have  power  to  secure  to 1      8     8 

BAIL.    Excessive  bail  shall  not  be  required,  nor  excessive  fines  nor 

cruel  and  unusual   punishments  imposed.    [Amendments] 8   —   — 

BALLOT  for  President  and  Vice-President.    The  electors  shall  vote 

by.    [Amendments]    12    —   — 

If  no  person  have  a  majority  of  the  electoral  votes  for  President 
and  Vice-President,  the  House  of  Representatives  shall  im- 
mediately choose  the  President  by.    [Amendments] 12    —   — 

BANKRUPTCIES.    Congress  shall  have  power  to  pass  uniform  laws 

on  the  subject  of 1     8     4 

BASIS  of  representation  among  the  several  States.  Provisions  relat- 
ing to  the.    [Amendments] 14      2    — 

BEAR  ARMS  shall  not  be  infringed.  A  well-regulated  militia  being 
necessary  to  the  security  of  a  free  State,  the  right  of  the  peo- 
ple to  keep  and.    [Amendments] 2   —   <— 

BEHAVIOR.    The  judges  of  the  Supreme  and  inferior  courts  shall 

hold  their  offices  during  good 3*     1    — 

BILL  of  attainder  or  ex  post  facto  law  shall  be  passed.    No 1      0      3 

BILL  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obligation 

of  contracts.    No  State  shall  pass  any 1    10      1 

BILLS  of  credit.    No  State  shall  emit % 1    10     1 

BILLS  for  raising  revenue  shall  originate  in  the  House  of  Repre- 
sentatives.   All    , 1      7      1 

BILLS  which  shall  have  passed  the  Senate  and  House  of  Repre- 
sentatives shall,  before  they  become  laws,  be  presented  to  the 
President     1      7      2 

If  he  approve,  he  shall  sign  them;  if  he  disapprove,  he  shall  re- 
turn them,  with  his  objections,  to  that  House  in  which  they 
originated 1      7     2 

Upon  the  reconsideration  of  a  bill  returned  by  the  President  with 
his  objections,  if  two-thirds  of  each  House  agree  to  pass  the 
same,  it  shall  become  a  law 1      7      2 

Upon  the  reconsideration  of  a  bill  returned  by  the  President,  the 
question  shall  be  taken  by  yeas  and  nays 1      7      2 

Not  returned  by  the  President  within  ten  days  (Sundays  excepted), 
shall,  unless  Congress  adjourn,  become  laws 17      2 

BORROW  money  on  the  credit  of  the  United  States.    Congress  shall 

have  power  to ......«.............*.*.••.....      182 
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BOUNTIES  and  pensions,  shall  not  be  questioned.    The  validity  of 
the  public  debt  incurred  in  suppressing  insurrection  and  rebellion 
against   the   United    States,   including  the   debt   for.    [Amend- 
ments]    .' 14      4   ~~" 

BREACH  of  the  peace,  shall  be  privileged  from  arrest  while  attend- 
ing the  session,  and  in  going  to  and  returning  from  the  same. 
Senators  and  Representatives,  except  for  treason,  felony,  and. .      1      6     1 

BRIBERY,  or  other  high  crimes  and  misdemeanors.  The  President, 
Vice-President,  and  all  civil  officers  shall  be  removed  on  im- 
peachment for  and  conviction  of  treason 2      4   ~~" 

CAPITAL  or  otherwise  infamous  crime,  unless  on  indictment  of  a 
grand  jury,  except  in  certain  specified  cases.  No  person  shall  be 
held  to  answer  for  a.     [Amendments] 5    — ■ 

CAPITATION  or  other  direct  tax  shall  be  laid  unless  in  proportion  to 

the  census  or  enumeration.    No.    [Amended  by  16th  amendment]     1      9     4 

CAPTURES  on  land  and  water*.  Congress  shall  make  rules  con- 
cerning           1      8    ** 

CASTING  VOTE.    The  Vice-President  shall  have  no  vote  unless  the 

Senate  be  equally  divided '. 1      * 

CENSUS  or  enumeration  of  the  inhabitants  shall  be  made  within 

three  years  after  the  first  meeting  of  Congress,  and  within  every  „ 

subsequent  term  of  ten  years  thereafter 1     " 

CENSUS  or  enumeration.    No  capitation  or  other  direct  tax  shall  be  a     4 

laid  except  in  proportion  to  the.    [Amended  by  16th  amendment]       1     9     * 

CHIEF  JUSTICE  shall  preside  when  the  President  of  the  United  fi 

States  is  tried  upon  impeachment.    The 1     * 

^^     • 

CHOOSING  the  electors  and  the  day  on  which  they  fchall  give  their 

votes,  which  shall  be  the  same  throughout  the  United  States.  „ 

Coijgress  may  determine  the  time  of 2     1 

CITIZEN  of  the  United  States  at  the  adoption  of  the  Constitution 

shall  be  eligible  to  the  office  of  President.    No  person  not  a  . 

natural-born    2     1 

CITIZEN  of  the  United  States.    No  person  shall  be  a  Senator  who 

shall  not  have  attained  the  age  of  thirty  years,  and  been  nine  « 

years  a  ^     3 

No  person  shall  be  a  Representative  who  shall  not  have  attained  ^    ^ 

the  age  of  twenty-five  years,  and  been  seven  years  a 3- 


2    1 

1  - 

1  - 

1  - 
1  - 


CITIZENSHIP.  Citizens  of  each  State  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  of  the  several  States 

All  persons  born  or  naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
and  of  the  State  in  which  they  reside.    [Amendments] 

No  State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States. 
[Amendments]     

Nor  shall  any  State  deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.    [Amendments] 

Nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws.    [Amendments] 

CITIZENS  OR  SUBJECTS  of  a  foreign  state.  The  judicial  power 
of  the  United  States  shall  not  extend  to  suits  in  law  or  equity 
brought  against  one  of  the  States  by  the  citizens  of  another  State, 
or  by.    [Amendments]   I_ 

CIVIL  OFFICERS  of  the  United  States  shall,  on  impeachment  for 
and  conviction  of  treason,  bribery,  and  other  high  crimes  and 
misdemeanors,   be   removed.    All '■ 

CLAIMS  of  the  United  States  or  any  particular  State  in  the  terri- 
tory or  public  property.    Nothing  in  this  Constitution  shall  be  *    g 
construed   to   prejudice ^ 

CLASSIFICATION  OF  SENATORS.    Immediately  after  they  shall 

be  assembled  after  the  first  election,  they  shall  be  divided  as  3    2 

equally  as  may  be  into  three  classes 3- 

The  seats  of  the  Senators  of  the  first  class  shall  be  vacated  at 
the  expiration  of  the  second  year 3- 


4  - 


8    2 


The  seats  of  the  Senators  of  the  second  class  at  the  expiration  of  «    2 

the  fourth   year J- 

The  seats  of  the  Senators  of  the  third  class  at  the  expiration  of  «    2 

the   sixth   year. •••••• ••••••••••••••••••••••• * 
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INDEX  TO  THE  CONSTITUTION 

Art.  Sec.  CI. 
COIN  a  tender  in  payment  of  debts.    No  State  shall  make  anything 

but  gold  and  silver 1    10      1 

COIN  money  and  regulate  the  value  thereof  and  of  foreign  coin. 

Congress  shall  have  power  to 1      8      5 

COIN  of  the  United  States.    Congress  shall  provide  for  punishing  the 

counterfeiting  the  securities  and  current 1      8      6 

COLOR,  or  previous  condition  of  servitude.  The  right  of  citizens  of 
the  United  States  to  vote  shall  not  be  denied  or  abridged  by  the 
United  States  or  by  any  State  on  account  of  race.  [Amend- 
ments]        15      1    — 

COMFORT.  Treason  against  the  United  States  shall  consist  in  levy- 
ing war  against  them,  and  giving  their  enemies  aid  and 3      3      1 

COMMANDER-IN-CHIEF  of  the  Army  and  Navy,  and  of  the  militia 

when  in  actual  service.    The  President  shall  be 2      2      1 

COMMERCE    with    foreign    nations,    among   the    States,    and    with   ' 

Indian  tribes.    Congress  shall  have  power  to  regulate 1      8      3 

COMMERCE  OR  REVENUE.    No  preference  shall  be  given  to  the 

ports  of  one  State  over  those  of  another  by  any  regulation  of . . .      1      9      6 
Vessels  clearing  from  the  ports  of  one  State  shall  not  pay  duties  in 
those   of   another 1      9      6 

COMMISSIONS  t»  expire  at  the  end  of  the  next  session.  The 
President  may  fill  vacancies  that  happen  in  the  recess  of  the 
Senate  by  granting...! 2     2     3 

COMMON  DEFENSE,  promote  tne  general  welfare,  &c.    To  insure 

the.    [Preamble]    —    —    — 

COMMON   DEFENSE   and    general   welfare.    Congress    shall    have 

power  to  provide  for  the *....      1      8      1 

COMMON  LAW,  where  the  amount  involved  exceeds  twenty  dol- 
lars, shall  be  tried  by  jury.    Suits  at.    [Amendments] 7    —    — 

No  fact  tried  by  a  jury  shall  be  otherwise  reexamined  in  any 
court  of  the  United  States  than  according  to  the  rules  of  the. 
[Amendments]    7    —    — 

COMPACT  with  another  State.    No  State  shall,  without  the  consent 

of  Congress,  enter  into  any  agreement  or ♦. .      1    10      3 

COMPACT  with  a  foreign  power.  No  State  shall,  without  the  con- 
sent of  Congress,  enter  into  any  agreement  or 1    10      3 

COMPENSATION  of  Senators  and  Representatives  to  be  ascertained 

by    law 16      1 

COMPENSATION  of  the  President  shall  not  be  increased  nor  dimin- 
ished during  the  period  for  which  he  shall  be  elected 2      1      6 

COMPENSATION  of  the  judges  of  the  Supreme  and  inferior  courts 

shall  not  be  diminished  during  their  continuance  in  office 3      1    — 

COMPENSATION.    Private  property  shall  not  be  taken  for  public 

use   without   just.    [Amendments] 5    —    — 

COMPULSORY  PROCESS  for  obtaining  witnesses  in  his  favor.    In 

criminal  prosecutions  the  accused  shall  have.    [Amendments] ...      6    —    — 

CONFEDERATION.    No  State  shall  enter  into  any  treaty,  alliance, 

or   1    10      1 

CONFEDERATION.  AH  debts  contracted  and  engagements  entered 
into  before  the  adoption  of  this  Constitution  shall  be  valid 
against  the  United  States  under  it,  as  under  the 6   —      1 

CONFESSION  in  open  court.    Conviction  of  treason  fhall  be  on  the 

testimony  of  two  persons  to  the  overt  act,  or  upon 3      3      1 

CONGRESS  of  the  United   States.    All   legislative  powers  shall  be 

vested   in   a 1      1    — 

Shall  consist  of  a  Senate  and  House  of  Representatives 1      1    — 

Shall  assemble  at  least  once  in  every  year,  which  shall  be  on*  the 
first  Monday  of  December,  unless  they  by  law  appoint  a  differ- 
ent day  1      4      2 

May  at  any  time  alter  regulations  for  elections  of  Senators  and 
Representatives,  except  as  to  the  places  of  choosing  Senators. . .      14      1 

Each  House  shall  be  the  judge  of  the  elections,  returns,  and 
qualifications  of  its  own  members 1      5      1 

A  majority  of  each  House  shall  constitute  a  quorum  to  do  busi- 
ness           1      5      1 

A  smaller  number  may  adjourn  from  day  to  day  and  compel  the 
attendance  of  absent  members 1      5      1 
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XKDBZ  TO  THE  CONSTITUTION 

Art  Sec  CL 
OONGBESS  of  the  United  States— Continued. 

Each  House  may  determine  the  rules  of  its  proceedings,  punish 
its  members  for  disorderly  behavior,  and,  with  the  concur- 
rence of  two-thirds,  expel  a  member 1     5    2 

Each  House  shall  keep  a  journal  of  its  proceedings 1     5    3 

Neither  House,  during  the  session  of  Congress,  shall,  without  the 

.  consent  of  the  other,  adjourn  for  more  than  three  days  1     5     4 

Senators  and  Representatives  shall  receive  a  compensation  to  be 
ascertained   by   law 1     6     1 

They  shall  in  all  cases,  except  treason,  felony,  and  breach  of  the 
peace,  be  privileged  from  arrest  during  attendance  at  their 
respective  Houses,  and  in  going  to  and  returning  from  the 
same 1     6     1 

No  Senator  or  Representative  shall,  during  his  term,  be  appointed 
to  any  civil  office  which  shall  have  been  created,  or  of  which 
the  emoluments  shall  have  been  increased,  during  such  term...      16    2 

No  person  holding  any  office  under  the  United  States,  shall,  while 
in  office,  be  a  member  of  either  House  of  Congress 1     6    2 

All  bills  for  raising  revenue  shall  originate  in  the  House  of  Rep- 
resentatives          1     7    1 

Proceedings  in  cases  of  bills  returned  by  the  President  with  his 
objections    1     7    2 

Shall  have  power  to  lay  and  collect  duties,  imposts,  and  excises, 
pay  the  debts,  and  provide  for  the  common  defense  and  gen- 
eral  welfare    1     8     1 

Shall  have  power  to  borrow  money  on  the  credit  of  the  United 
States    1     8    2 

To  regulate  foreign  and  domestic  commerce,  and  with  the  Indian 
tribes    1     8*3 

To  establish  uniform  rule  of  naturalisation  and  uniform  laws  on 
the  subject  of  bankruptcies 1     8    4 

To  coin  money,  regulate  its  value  and  the  value  of  foreign  coin, 
and  to  fix  the  standard  of  weights  and  measures 1     8    5 

To  punish  the  counterfeiting  the  securities  and  current  coin  of  the 
United    States 18    6 

To  establish  post-offices  and  post-roads 1     8    7 

To  promote  the  progress  of  science  and  the  useful  arts 1     8    8 

To  constitute  tribunals  inferior  to  the  Supreme  Court 1     8    9 

To  define  and  punish  piracies  and  felonies  on  the  high  seas  and 
to  punish  offenses  against  the  law  of  nations 1     8  10 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make 
rules  concerning  captures  on  land  and  water 1     8  11 

To  raise  and  support  armies,  but  no  appropriation  of  money  to 
that  use  shall  be  for  a  longer  term  than  two  years 1     8'  12 

To  provide  and  maintain  a  Navy 1     8  13 

To  make  rules  for  the  government  of  the  Army  and  Navy 1     8  14 

To  call  out  the  militia  to  execute  the  laws,  suppress  insurrec- 
tions, and  repel  invasions 1     8  15 

To  provide  for  organizing,  arming,  and  equipping  the  militia 1     8  16 

To  exercise  exclusive  legislation  over  the  District  fixed  for  the 
seat  of  government,  and  over  forts,  magazines,  arsenals,  and 
dockyards    1     8  17 

To  make  all  laws  necessary  and  proper  to  carry  into  execution  all 
powers  vested  by  the  Constitution  in  the  Government  of  the 
United  States   1     8  18 

No  person  holding  any  office  under  the  United  States  shall  accept 
of  any  present,  emolument,  office,  or  title  of  any  kind  from  any 
foreign  state,  without  the  consent  of 1     9    8 

May  determine  the  time  of  choosing  the  electors  for  President 
and  Vice-President  and  the  day  on  which  they  shall  give  their 
votes    2     1    3 

The  President  may,  on  extraordinary  occasions,  convene  either 
House  of   2    3  — 

The  manner  in  which  the  acts,  records,  and  judicial  proceedings  of 
the  States  shall  be  prescribed  by 4     1~* 

New  States  may  be  admitted  by  Congress  into,  this  Union 4    3    1 

Shall  have  power  to  make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  belonging  to  the  United  A 
States    4    8    2 

Amendments  to  the  Constitution  shall  be  proposed  whenever  it 
shall  be  deemed  necessary  by  two- thirds  of  both  Houses  of 5  —  — 

Persons  engaged  in  insurrection  or  rebellion  against  the  United 
States  disqualified  for  Senators  or  Representatives  in.  [Amend- 
ments]      •••••••• • 14    3  •— 
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INDEX  TO  THE  CONSTITUTION 

Art*  Sec.  01* 
CONGRESS  of  the  United  States— Continued. 

But  such  disqualification  may  be  removed  by  a  vote  of  two- 
thirds  of  both  Houses  of.    [Amendments] 14      8    — 

Shall  have  power  to  enforce,  by  appropriate  legislation,  the  thir- 
teenth amendment.    [Amendments]    _ 13     2    — 

Shall  have  power  to  enforce,  by  appropriate  legislation,  the  four- 
teenth amendment.    [Amendments] 14      5    — 

Shall  have  power  to  enforce,  by  appropriate  legislation,  the  fif- 
teenth amendment.    [Amendments]   15      2    — 

Shall  have  power  to  lay  and  collect  taxes  on  incomes,  from  what- 
ever source  derived.     [Amendments] 16    —    — 

CONSENT.    No  State  shall  be  deprived  of  its  equal  suffrage  in  the 

Senate  without  its 5    —    — 

CONSENT  OF  CONGRESS.  No  person  holding  any  office  of  profit 
or  trust  under  the  United  States  shall  accept  of  any  present, 
emolument,  office,  or  title  of  any  kind  whatever,  from  any  king, 
prince,  or  foreign  potentate,  without  the 1      9     8 

No  State  shall  lay  any  imposts,  or  duties  on  imports,  except 
what  may  be  absolutely  necessary  for  executing  its  inspection 
laws,  without  the 1    10      2 

No  State  shall  lay  any  duty  of  tonnage,  keep  troops  or  ships  of 
war  in  time  of  peace  without  the 1    10     3 

No  State  shall  enter  into  any  agreement  or  compact  with  another 
State,  or  with  a  foreign  power,  without  the 1    10      8 

No  State  shall  engage  in  war  unless  actually  invaded,  or  in  such 
imminent  danger  as  will  not  admit  of  delay,  without  the 1    10      3 

No  new  State  shall  be  formed  or  erected  within  the  jurisdiction  of 
any  other  State,  nor  any  State  be  forme*"  by  the  junction  of  two 
or-  more  States,  or  parts  of  States,  without  the  consent  of  the 
legislatures  thereof,  as  well  as  the 4      3      1 

CONSENT  of  the  legislature  of  the  State  in  which  the  same  may  be. 
Congress  shall  exercise  exclusive  authority  over  all  places  pur- 
chased for  the  erection  of  forts,  magazines,  arsenals,  dockyards, 
and  other  needful  buildings  by  the 1      8    17 

CONSENT  of  the  legislatures  of  the  States  and  of  Congress.  No 
States  shall  be  formed  by  the  junction  of  two  or  more  States 
or  parts  of  States  without  the 4     8      1 

CONSENT  OF  THE  OTHER.  Neither  House,  during  the  session  of 
Congress,  shall  adjourn  for  more  than  three  days,  nor  to  any 
other  place  than  that  in  which  they  shall  be  sitting,  without 
the   15     4 

CONSENT  OF  THE  OWNER.     No  soldier  shall  be  quartered  in 

time  of  peace  in  any  house  without  the.    [Amendments] 3    —   — 

CONSENT  OF  THE  SENATE.    The  President  shall  have  power  to 

make  treaties,  by  and  with  the  advice  and 2      2     2 

The  President  shall  appoint  ambassadors,  other  public  ministers 
and  consuls,  judges  of  the  Supreme  Court,  and  all  other  officers 
created  by  law  and  not  otherwise  herein  provided'  for,  by  and 
with  the  advice  and 2      2      2 

CONSTITUTION,  in  the  Government  of  the  United  States,  or  in 
any  department  or  officer  thereof.  Congress  shall  have  power 
to  pass  all  laws  necessary  to  the  execution  of  the  powers  vested 
by  the 1      8    18 

CONSTITUTION,  shall  be  eligible  to  the  office  of  President.  No 
person  except  a  natural-born  citizen,  or  a  citizen  at  the  time  of 
the  adoption  of  the 2      1      4 

CONSTITUTION.  The  President,  before  he  enters  upon  the  execu- 
tion of  his  office,  shall  take  an  oath  to  preserve,  protect,  and 
defend  the   2      1      7 

CONSTITUTION,    laws,    and   treaties   of  the  United   States.    The 

judicial  power  shall  extend  to  all  cases  arising  under  the 3      2      1 

CONSTITUTION  shall  be  so  construed  as  to  prejudice  any  claims 
of  the  United  States,  or  of  any  State  (in  respect  to  territory  or 
other  property  of  the  United  States).    Nothing  in  the 4     3      2 

CONSTITUTION.    The  manner  in  which  amendments  may  be  pio- 

posed  and  ratified 5    —    — 

CONSTITUTION  as   under  the  Confederation  shall  be   valid.     All 

debts  and  engagements  contracted  before  the  adoption  of  the ...      6    —      1 

CONSTITUTION  and  the  laws  made  in  pursuance  thereof,  and  all 
treaties  made,  or  which  shali  be  made,  by  the  United  States, 
shall  be  the  supreme  law  of  the  land.    The.. 6   —     2 
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INDEX  TO  THE  CONSTITUTION 

Art.  Btc.  CI 
OONSTITUTION-Oontinued. 

The  judges  in  every  State,  anything  in  the  constitution  or  laws 
of  a  State  to  the  contrary  notwithstanding,  shall  be  bound 
thereby    6    —    2 

CONSTITUTION.  All  officers,  legislative,  executive,  and  judicial, 
of  the  United  States,  end  of  the  several  States,  shall  be  bound 

by  an  oath  to  support  the 6—3 

But  no  religious  test  shall  ever  be  required  as  a  qualification  for 
any  office  or  public  trust 6   —    3 

CONSTITUTION  between  the  States  so  ratifying  the  same.  The 
ratification  of  the  conventions  of  nine  States  shall  be  sufficient 
for  the  establishment  of  the 7   —  — 

CONSTITUTION,  of  certain  rights,  shall  not  be  construed  to  deny  or 
disparage  others  retained  by  the  people.  The  enumeration  in 
the.    [Amendments]    »....      9   —  — 

CONSTITUTION,  nor  prohibited  by  it  to  the  States,  are  reserved  to 
the  State  respectively  or  to  the  people.  Powers  not  delegated  to 
the  United  States  by  the.    [Amendments] / . .    10  —  — 

CONSTITUTION,  and  then  engaged  in  rebellion  against  the  United 
States.  Disqualification  for  office  imposed  upon  certain  class  of 
persons  who  took  an  oath  to  support  the.    [Amendments] 14     3  — 

CONSTITUTION.    Done  in   convention  by  the  unanimous  consent 

of  the  States  present,  September  17,  1787 7  —    2 

CONTRACTS.  No  State  shall  pass  any  ex  post  facto  law,  or  law  im- 
pairing the  obligation  of. 1   10    1 

CONTROVERSIES  to  which  the  United  States  shall  be  a  party:  be- 
tween two  or  more  States;  between  a  State  and  citizens  of  an- 
other State;  between  citizens  of  different  States;  between  citi- 
zens of  the  same  State  claiming  lands  under  grants  of  different 
States;  between  a  State  or  its  citizens  and  foreign  states,  citi- 
zens, or  subjects.    The  judicial  power  shall  extend  to 3     2     1 

CONVENE  CONGRESS  or  either  House,  on  extraordinary  occasions. 

The  President  may 2     3  — 

CONVENTION  for  proposing  amendments  to  the  Constitution.  Con- 
gress, on  the  application  of  two-thirds  of  the  legislatures  of 
the  States,  may  call  a .^ 5  —  — 

CONVENTION,  by  the  unanimous  consent  of  the  States  present  on 

the  17th  of  September,  1787.    Adoption  of  the  Constitution  in..      7—2 

CONVENTIONS  of  nine  States  shall  be  sufficient  for  the  establish- 
ment of  the  Constitution.    The  ratification  of  the 7   —  — 

CONVICTION  in  cases  of  impeachment  shall  not  be  had  without  the 

concurrence  of  two-thirds  of  the  members  present 1     3     1 

COPYRIGHTS  to  authors  for  limited  times.    Congress  shall  have 

power  to  provide  for 1     8    8 

CORRUPTION  OF  BLOOD.    Attainder  of  treason  shall  not  work.  .332 

COUNSEL  for  his  defense.    In  all  criminal  prosecutions  the  accused 

shall  have  the  assistance  of.    [Amendments] 6   —  — 

COUNTERFEITING  the  securities  and  current  coin  of  the  United 

States.    Congress  shall  provide  for  the  punishment  of 1     8    6 

COURTS.  Congress  shall  have  power  to  constitute  tribunals  in- 
ferior to  the  Supreme  Court 1     8    9 

COURTS  OF  LAW.  Congress  may  by  law  vest  the  appointment  of 
such  inferior  officers  as  they  think  proper  in  the  President  alone, 
in  the  heads  of  departments,  or  in  the 2     2    2 

COURTS  as  Congress  may  establish.  The  judicial  power  of  the 
United  States  shall  be  vested  in  one  Supreme  Court  and  such 
inferior    3     1  — 

COURTS.    The  judges  of  the  Supreme  and  inferior  courts  shall  hold 

their  offices  during  good  behavior 3     1  — 

Their  compensation  shall  not  be  diminished  during  their  contin- 
uance in  office 3     1  — 

CREDIT.    No  State  shall  emit  bills  of 110    1 

CREDIT  of  the  United  States.    Congress  shall  have  power  to  borrow 

money  on  the 18    2 

CREDIT  shall  be  given  in  every  other  State  to  the  public  acts,  rec- 
ords, and  judicial  proceedings  of  each  State.    Full  faith  and....     4     1  — 
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Art  Sec.  CI. 
GRIME,  unless  on  a  presentment  of  a  grand  jury.    No  person  shall 
be  held  to  answer  for  a  capital  or  otherwise  infamous.    [Amend- 
ments]  •  •  ■  •      5   —    — 

Except  in  cases  in  the  military  and  naval  forces,  or  in  the  militia 

when   in   actual   service.    [Amendments] 5   —   — 

CRIMES  AND  MISDEMEANORS.  The  President,  Vice-President, 
and  all  civil  officers  shall  be  removed  on  impeachment  for  and 

conviction  of  treason,  bribery,  or  other 2     4    — • 

CRIMES,  except  in  cases  of  impeachment,  shall  be  tried  by  jury. 

All    ....; 3     2     3 

They  shall  be  tried  in  the  State  within  which  they  may  be  com- 
mitted          3     2     8 

When  not  committed  in  a  State,  they  shall  be  tried  at  the  places 

which  Congress  may  by  law  have  provided 3      2      3 

CRIMINAL  PROSECUTIONS,  the  accused  shall  have  a  speedy  and 
public  trial  by  jury  in  the  State  and  district  where  the  crime 

was   committed.    In   all.    [Amendments] 6    —   — 

He  shall  be  informed  of  the  nature  and  cause  of  the  accusation. 

[Amendments]   6    —   — 

He  shall  be  confronted  with  the  witnesses  against  him.    [Amend- 
ments]           6   —    — 

He  shall  have  compulsory  process  for  obtaining  witnesses  in  his 

favor.    [Amendments]    6   —    — 

He  shall  have  the  assistance  of  counsel  in  his  defense.    [Amend- 
ments]     • • 6   —   — 

CRIMINATE  HIMSELF.  No  person  as  a  witness  shall  be  com- 
pelled to.    [Amendments]   5   —   — 

CRUEL  AND  UNUSUAL  PUNISHMENTS  inflicted.  Excessive 
bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor. 
[Amendments]   8   —   — 

DANGER  as  will  not  admit  of  delay.  No  state  shall,  without  the 
consent  of  Congress,  engage  in  war,  unless  actually  invaded,  or 
in   such   imminent 1    10      3 

DAY  on  which  they  shall  vote  for  President  and  Vice-President, 
which  shall  be  the  same  throughout  the  United  States.  Congress 
may  determine  the  time  of  choosing  the  electors,  and  the 2      1      3 

DAY  TO  DAY,  and  may  be  authorized  to  compel  the  attendance  of 
absent  members.  A  smaller  number  than  a  quorum  of  each 
House  may  adjourn  from 1      5      1 

DEATH,  resignation,  or  inability  of  the  President,  the  powers  and 
duties  of  his  office  shall  devolve  on  the  Vice-President.  In  case 
of  the 2      1      5 

DEATH,  resignation,  or  inability  of  the  President.    Congress  may 

provide  by  law  for  the  case  of  the  removal 2      1     5 

DEBT  of  the  United  States,  including  debts  for  pensions  and  boun- 
ties incurred  in  suppressing  insurrection  or  rebellion,  shall  not 
be  questioned.    The  validity  of  the  public.    [Amendments] 14      4    — 

DEBTS.    No  State  shall  make  anything  but  gold  and  silver  coin  a 

tender  in  payment  of 1    10      1 

DEBTS  and  provide  for  the  common  defense  and  general  welfare  of 

the  United  States.    Congress  shall  have  power  to  pay  the 1      8      1 

DEBTS  and  engagements  contracted  before  the  adoption  of  this  Con- 
stitution shall  be  as  valid  against  the  United  States,  under  it, 
as  under  the  Confederation 6   —     1 

DEBTS  or  obligations  incurred  in  aid  of  insurrection  or  rebellion 
against  the  United  States,  or  claims  for  the  loss  or  emancipation 
of  any  slave.  Neither  the  United  States  nor  any  State  shall 
assume  or  pay  any.    [Amendments] 14      4    — 

DECLARE  WAR,  grant  letters  of  marque  and  reprisal,  and  make 
rules  concerning  captures  on  land  and  water.  Congress  shall 
have  power  to 1      8    11 

DEFENSE,  promote  the  general  welfare,  &c.  To  insure  the  com- 
mon.   [Preamble]   —    —   — 

DEFENSE  and  general  welfare  throughout  the  United  States.  Con- 
gress shall  have  power  to  pay  the  debts  and  provide  for  the 
common    1      8      1 

DEFENSE.    In  all  criminal  prosecutions  the  accused  shall  have  the 

assistance  of  counsel  for  his.    [Amendments] 6    —   — 

DELAWARE  entitled  to  one  Representative  in  the  firet  Congress. . .      12     3 
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Art  S«c  a 

DELAY.  No  State  shall,  without  the  consent  o*  Congress,  engage  in 
war  unless  actually  invaded,  or  in  such  imminent  danger  as  will 
not  admit  of 1    10     3 

DELEGATED  to  the  United  States,  nor  prohibited  to  the  States,  are 
reserved  to  the  States  or  to  the  people.  The  powers  not. 
[Amendments] , 10  — -  -~ 

DBNY  OR  DISPARAGE  others  retained  by  the  people.    The  enu-  > 
meration  in  the  Constitution  of  certain  rights  shall  not  be  con* 
strued  to.    [Amendments]    9   — "  — 

DEPARTMENTS  upon  any  subject  relating  to  their  duties.  The 
President  may  require  the  written  opinion  of  the  principal 
officers  in  each  of  the  executive 2     2     1 

DEPARTMENTS.    Congress  may  by  law  vest  the  appointment  of 

inferior  officers  in  the  heads  of 2     2     2 

DIRECT  TAX  shall  be  laid  unless  in  proportion  to  the  census  or 
enumeration.  No  capitation  or  other.  [Amended  by  16th 
amendment]    1     9     4 

DIRECT  TAXES  and  Representatives,  how  apportioned  among  the 
several  States.  [Amended  by  14th  amendment,  section  2,  and 
by  16th  amendment] 1     2     3 

DISABILITY   of  the   President  and  Vice-President    Provisions  in 

case  of  the 2      15 

DISABILITY.  No  person  shall  be  a  Senator  or  Representative  in 
Congress,  or  presidential  elector,  or  hold  any  office,  civil  or  mili- 
tary, under  the  United  States,  or  any  State,  who  having  pre- 
viously taken  an  oath  as  a  legislative,  executive,  or  judicial 
officer  of  the  United  States,  or  of  any  State,  to  support  the  Con- 
stitution, afterward  engaged  in  insurrection  or  rebellion  against 

the  United  States.    [Amendments] 14     3   — 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove 
such.    [Amendments]    14     3   — 

DISAGREEMENT  between  the  two  Houses  as  to  the  time  of  ad- 
journment, the  President  may  adjourn  them  to  such  time  as  he 
may  think  proper.    In  case  of , 2     3  — 

DISORDERLY  BEHAVIOR.    Each  House  may  punish  its  members 

for   15     2 

And  with  the  concurrence  of  two-thirds  expel  a  member 1     5     2 

DISPARAGE  others  retained  by  the  people.  The  enumeration  in 
the   Constitution  of  certain   rights   shall   not  be   construed   to 

deny  or.    [Amendments] 9   —  — * 

DISQUALIFICATION.  No  Senator  or  Representative  shall,  during 
the  time  for  which  he  was  elected,  be  appointed  to  any  office 
under  the  United  States  which  shall  have  been  created  or  its  _ 

emoluments  increased  during  such  term 1     6    2 

No  person  holding  any  office  under  the  United  States  shall  be  a 
member  of  either  House  during  his  continuance  in  office 1.6    2 

No  person  shall  be  a  member  of  either  House,  presidential  elector, 
or  hold  any  office  under  the  United  States,  or  any  State,  who, 
having  previously  sworn  to  support  the  Constitution,  after- 
ward engaged  in  insurrection  or  rebellion.    [Amendments] X*     3 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove 
such    disability.    [Amendments] '. 14    3  — 

DISTRICT  OF  COLUMBIA.    Congress  shall  exercise  exclusive  leg-  y 

islation  in  all  cases  over  the 1     ° 

DOCKYARDS.    Congress   shall   have   exclusive   authority   over   all  R  ... 

places  purchased  for  the  erection  of 1     * 

DOMESTIC  TRANQUILLITY,  provide  for  the  common  defense,  Ac.  _ 

To  insure.    [Preamble]   •"""  "~" 

DOMESTIC   VIOLENCE.     The   United   States  shall    protect   each  .  __ 

State  against  invasion  and 4    «~" 

DUE  PROCESS  OF  LAW.    No  person  shall  be  compelled,  in  any 

criminal  case,  to  be  a  witness  against  himself,  nor  be  deprived  __  _ 

of  life,  liberty,  or  property  without.    [Amendments] B  -~  ~" 

No  State  shall  deprive   any  person  of  life,  liberty,  or  property  ,  _ 

without.    [Amendments]    J^ 

DUTIES  AND  POWERS  of  the  office  of  President,  in  case  of  his 

death,  removal,  or  inability  to  act,  shall  devolve  on  the  Vice-  «    5 

President    &    1 

In  case  of  the  disability  of  the  President  and  Vice-President,  Con-  .    5 

gress  shall  declare  what  officer  shall  act.  ••  • •      & 
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Art.  Sse.  CL 
DUTIES,  Imposts,   and  excises.    Congress  shall  have  power  to  lay 

'    and  collect  taxes 18     1 

Shall  be  uniform  throughout  the  United  States 1      8      1 

DUTIES  shall  be  laid  on  articles  exported  from  any  State.    No  tax 

or 19     5 

DUTIES  in  another  State.    Vessels  clearing  in  the  ports  of  one  State 

shall  not  be  obliged  to  pay .• 1     9     6 

On  imports  and  exports,  without  the  consent  of  Congress,  except 
where  necessary  for  executing  its  inspection  laws.  No  State 
shall   lay   any 1    10      2 

The  net  produce  of  all  such  duties  shall  be  for  the  use  of  the 
Treasury  of  the  United  States 1    10     2 

AH  laws  laying  such  duties  shall  be  subject  to  the  revision  and 
control  of  Congress 1    10      2 

DUTY  OF  TONNAGE  without  the  consent  of  Congress.    No  State 

shall   lay   any 1    10     8 

ELECTION  of  President  and  Vice-President.  Congress  may  deter- 
mine the  day  for  the 2      18 

Shall  be  the  same  throughout  the  United  States.    The  day  of  the. .      2      1      8 

ELECTIONS  for  Senators  and  Representatives.  The  legislatures  of 
the  States  shall  prescribe  the  times,  places,  and  manner  of  hold- 
ing           1      4      1 

But  Congress  may,  at  any  time,  alter  such  regulations,  except  as  to 
the  places  of  choosing  Senators 1      4      1 

Returns  and  qualifications  of  its  own  members.  Each  House 
shall  be  the  judge  of  the 1      5      1 

ELECTORS  for  members  of  the  House  of  Representatives.  Qualifi- 
cations   of 1      2      1 

ELECTORS  for  President  and  Vice-President.  Each  State  shall  ap- 
point, in  such  manner  as  the  legislature  thereof  may  direct,  a 
number  of  electors  equal  to  the  whole  number  of  Senators  and 
Representatives  to  which  the  State  may  be  entitled  in  the  Con- 
gress          2      1      2 

But  no  Senator  or  Representative,  or  person  holding  an  office  of 
trust  or  profit  under  the  United  States,  shall  be  appointed  an 
elector   2      1     2 

Congress  may  determine  the  time  of  choosing  the  electors  and  the 
day  on  which  they  shall  give  their  votes 2      1      8 

Which  day  shall  be  the  same  throughout  the  United  States 2      1      8 

The  electors  shall  meet  in  their  respective  States  and  vote  by 
ballot  for  President  and  Vice-President,  one  of  whom,  at  least, 
shall  not  be  an  inhabitant  of  the  same  State  with  themselves. 
[Amendments]    12    —    — 

They  shall  name,  in  their  ballots,  the  person  voted  for  as  Presi- 
dent; and  in  distinct  ballots  the  person  voted  for  as  Vice-Pres- 
ident.     [Amendments] ' 12    —   — 

They  shall  make  distinct  lists  of  the  persons  voted  for  as  Presi- 
dent and  of  persons  voted  for  as  Vice-President,  which  they 
shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  gov- 
ernment, directed  to  the  President  of  the  Senate.  [Amend- 
ments]     12    —   — 

No  person  having  taken  an  oath  as  a  legislative,  executive,  or 
judicial  officer  of  the  United  States,  or  of  any  State,  and  after- 
wards engaged  in  insurrection  or  rebellion  against  the  United 
States,  shail  be  an  elector 14      8    — 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  re- 
move such  disability.    [Amendments] 14      3    — 

ELECTORS  for  Senators.    Qualifications  of.    [Amendments] 17    —    — 

EMANCIPATION  of  any  slave  shall  be  held  to  be  illegal  and  void. 

Claims  for  the  loss  or.    [Amendments] 14      4    — 

EMIT  BILLS  OF  CREDIT.    No  State  shall 1    10      1 

EMOLUMENT  of  any  kind  from  any  king,  prince,  or  foreign  state, 
without  the  consent  of  Congress.  No  person  holding  any  office 
under  the  United  States  shall  accept  any 1      9      8 

ENEMIES.    Treason  shall  consist  in  levying  war  against  the  United 

States,  in  adhering  to,  or  giving  aid  and  comfort  to  their 8      3      1 

ENGAGEMENTS  contracted  before  the  adoption  of  this  Constitution 

shall  be  valid.    All  debts  and • 6    —      1 
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Art  Sec  Ct 
ENUMERATION   of  the  inhabitants  shall   be   made  within   three 
years  after  the  first  meeting j>f  Congress,  and  within  every  sub- 
sequent term  of  ten  years  thereafter 1     2     3 

Ratio  of  representation  not  to  exceed  one  for  every  30,000  until 
the  first  enumeration  shall  be  made 1     2     3 

ENUMERATION  in  the  Constitution  of  certain  rights  shall  not  be 
construed  to  deny  or  disparage  others  retained  by  the  people. 
The.    [Amendments]    '. 9   —  — 

EQUAL  PROTECTION  of  the  laws.    No  State  shall  deny  to  any 

person  within  its  jurisdiction  the.    [Amendments] 14     1   — 

EQUAL   SUFFRAGE   in   the  Senate.    No   State  shall   be  deprived 

without  its  consent,  of  its 5  —  — • 

ESTABLISHMENT  of  this  Constitution  between  the  States  ratifying 
the  same.  The  ratification  of  nine  States  shall  be  sufficient  for 
the    7 

EXCESSIVE  BAIL  shall  not  be  required,  nor  excessive  fines  im- 
posed, nor  cruel  and  unusual  punishments  inflicted.  [Amend- 
ments]         8  —  — 

EXCISES.    Congress   shall   have   power   to   lay   and   collect   taxes, 

duties,  imposts,  and , 1     8     1 

Shall  be  uniform  throughout  the  United  States.    All  duties,  im- 
posts, and 1     8     1 

EXCLUSIVE   LEGISLATION,   in   all   cases,   over  such  district  as 

may  become  the  seat  of  government.    Congress  shall  exercise...      1     8   17 
Over  all  places  purchased  for  the  erection  of  forts,  magazines,  ar- 
senals, dock-yards,  and  other  needful  buildings.    Congress  shall 
exercise   1     8   17 

EXECUTIVE  OF  A  STATE.  The  United  States  shall  protect  each 
State  against  invasion  and  domestic  violence,  on  the  applica- 
tion of  the  legislature  or  the 4     4  — 

EXECUTIVE  AND  JUDICIAL  OFFICERS  of  the  United  States 
and  of  the  several  States  shall  be  bound  by  an  oath  to  support 
the    Constitution 6   —     3 

EXECUTIVE  DEPARTMENTS.  On  subjects  relating  to  their  du- 
ties the  President  may  require  the  written  opinions  of  the  prin- 
cipal officers  in  each  of  the 2     2     1 

Congress  may  by  law  vest  the  appointment  of  inferior  officers  in 
the  heads  of 2     2     2 

EXECUTIVE  POWER  shall  be  vested  in  a  President  of  the  United 

States  of  America.    The 2     1     1 

EXPEL  A  MEMBER.  Each  House,  with  the  concurrence  of  two- 
thirds,   may    1     5    2 

EXPENDITURES  of  public  money  shall  be  published  from  time  to 

time.    A  regular  statement  of  the  receipts  and 1     9     7 

EXPORTATION  from  any   State.    No  tax  or  duty  shall  be  laid 

on    1     9     5 

EXPORTS  OU  IMPORTS,  except  upon  certain  conditions.    No  State 

shall,  without  the  consent  of  Congress,  lay  any  duties  on 1    10     2 

Laid  by  any  State,  shall  be  for  the  use  of  the  Treasury.    The  net 

produce  of  all  duties  on 1    10     2 

Shall  be  subject  to  the  revision  and  control  of  Congress.    All  laws 
of  the  States  laying  duties  on » 1    10     2 

EX  POST  FACTO  LAW  shall  be  passed.    No  bill  of  attainder  or...      19     3 

EX  POST  FACTO  LAW,  or  law  impairing  the  obligation  of  con- 
tracts.   No  State  shall  pass  any  bill  of  attainder 1    10    1 

EXTRAORDINARY    OCCASIONS.     The    President    may    convene 

both  houses,  or  either  House  of  Congress,  on. 2     3  — 

FAITH  and  credit  in  each  State  shall  be  given  to  the  acts,  records, 

and  judicial  proceedings  of  another  State.    Full 4     1~~ 

FELONY,  and  breach  of  the  peace.    Members  of  Congress  shall  not 

be  privileged  from  arrest  for  treason 1     6     1 

FELONIES  committed  on  the  high  seas.    Congress  shall  have  power 

to  define  and  punish  piracies  and 1     8  10 

FINES.    Excessive  fines  shall  not  be  imposed.    [Amendments] 8  —  ""* 

FOREIGN  COIN.  Congress  shall  have  power  to  coin  money,  fix  the 
^standard  of  weights  and  measures,  and  to  regulate  the  value 
of   1     8    5 


(13090) 


INDEX  TO  THE  CONSTITUTION 

Art.  Sec.  OL 
FOREIGN  NATIONS,  among  the  States,  and  with  the  Indian  tribes. 

Congress  shall  have  power  to  regulate  commerce  with 1      8      3 

FOREIGN  POWER.  No  State  shall,  without  the  consent  of  Con- 
gress, enter  into  any  compact  or  agreement  with  any .  . .  -. 1    10      3 

FORFEITURE,  except  during  the  life  of  the  person  attainted.  At- 
tainder cf  treason  shall  not  work 3      3      2 

FORMATION  of  new  States.    Provisions  relating  to  the 4      3      1 

FORM  OF  GOVERNMENT.    The  United  States  shall  guarantee  to 

every  State  in  this  Union  a  republican 4      4    — 

And  shall  protect  each  of  them  against  invasion;  and  on  applica- 
tion of  the  legislature  or  of  the  executive  (when  the  legislature 
cannot  be  convened),  against  domestic  violence 4      4    — 

FjORTS,  magazines,  arsenals,  dock-yards,  and  other  needful  buildings. 
Congress  shall  exercise  exclusive  authority  over  all  places  pur- 
chased for  the  erection  of 1      S    17 

FREEDOM   of  speech  or  the   press.    Congress  shall   make  no  law 

abridging  the.    [Amendments]  1    —    — 

FREE  STATE,  the  right  of  the  people  to  keep  and  bear  arms  shall 
not  be  infringed.  A  well-regulated  militia  being  necessary  to 
the  security  of  a.    [Amendments] 2    —    — 

FUGITIVES  from  crime  found  in  another  State  shall,  on  demand,  be 
delivered  up  to  the  authorities  of  the  State  from  which  they 
may  flee 4      2     2 

FUGITIVES  from  service  or  labor  in  one  State,  escaping  into  another 
State,  shall  be  delivered  up  to  the  party  to  whom  such  service 
or  labor  may  be  due 4      2      3 

GENERAL  WELFARE  and  secure  the  blessings  of  liberty,  &c.    To 

promote  the.    [Preamble] —   — -    — 

GENERAL  WELFARE.    Congress  shall  have  power  to  provide  for 

the  common  defense  and 1      8      1 

GEORGIA  shall  be  entitled  to  three  Representatives  in  the  first  Con- 
gress          1      2      3 

GOLD  AND  SILVER  coin  a  tender  in  payment  of  debts.    No  State 

shall  make  anything  but , 1    10      1 

GOOD    BEHAVIOR.     The    judges    of    the    Supreme    and    inferior 

courts  shall  hold  their  offices  during. 8      1    — 

GOVERNMENT.    The  United  States  shall  guarantee  to  every  State 

in  this  Union  a  republican  form  of 4      4    — 

And  shall  protect  each  of  them  against  invasion,  and  on  appli- 
cation of  the  legislature  or  of  the  executive  (when  the  legisla- 
ture cannot  be  convened),  against  domestic  violence. 4      4    — 

GRAND  JURY.  No  person  shall  be  held  to  answer  for  a  capital  or 
otherwise    infamous    crime,    unless    on    the    presentment    of    a. 

[Amendments]     6    —    — 

Except  in  cases  arising  in  the  land  and  naval  forces,  and  in  the 
militia  when  in  actual  service.    [Amendments] 5    —    — 

GUARANTEE  to  every  State  in  this  Union  a  republican  form  of 

government.    The  United   States  shall 4      4    — 

And  shall  protect  each  of  them  against  invasion;  and  on  applica- 
tion of  the  legislature  or  of  the  executive  (when  the  legislature 
cannot  be  convened),  against  domestic  violence 4      4    — 

HABEAS  CORPUS  shall  not  be  suspended  unless  in  cases  of  re- 
bellion or  invasion.    The  writ  of 1      9      2 

HEADS  OF  DEPARTMENTS.  Congress  may,  by  law,  vest  the  ap- 
pointment of  inferior  officers  in  the 2      2      2 

On  any  subject  relating  to  their  duties,  the  President  may  require 
the  written  opinion  of  the  principal  officers  in  each  of  the  ex- 
ecutive departments   2      2      1 

HIGH  CRIMES  AND  MISDEMEANORS.  The  President,  Vice- 
President,  and  all  civil  officers  shall  be  removed  on  impeachment 
for  and  conviction  of  treason,  bribery,  or  other 2      4    — 

HOUSE   OF  REPRESENTATIVES.    Congress   shall   consist   of   a 

Senate  and 1      1    — 

Shall  be  composed  of  members  chosen  every  second  year 12      1 

Qualifications  of  electors  for  members  of  the 1      2      1 

No  person  shall  be  a  member  who  shall  not  have  attained  the  age 
of  twenty-five  years,  and  been  seven  years  a  citizen  of  the  Unit- 
ed States 12      2 
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Art.  Sec  CL 
HOUSE  OF  REPRESENTATIVE&-Continued. 

The  executives  of  the  several  States  shall  issue  writs  of  election  to 
fill  vacancies  in  the 1     2    4 

Shall  choose  their  Speaker  and  other  officers 1     2     5 

Shall  have  the  sole  power  of  impeachment 1     2     5 

Shall  be  the  judge  of  the  elections,  returns,  and  qualifications  of 
its  own  members 15     1 

A  majority  shall  constitute  a  quorum  to  do  business 1     5     1 

Less  than  a  majority  may  adjourn  from  day  to  day,  and  compel 
the  attendance  of  absent  members 1     5     1 

May  determine  its  own  rules  of  proceedings 1     5     2 

May  punish  its  members  for  disorderly  behavior,  and,  with  the  con- 
currence of  two-thirds,  expel  a  member 1     5     2 

Shall  keep  a  journal  of  its  proceedings 1     5     3 

Shall  not  adjourn  for  more  than  three  days  during  the  session  of 
Congress  without  the  consent  of  the  Senate 1     5     4 

Members  shall  not  be  questioned  for  any  speech  or  debate  in  either 
House  or  In  any  other  place f 1     6     1 

No  person  holding  any  office  under  the  United  States  shall,  while 
holding  such  office,  be  a  member  of  the. '  1     6     2 

No  person,  while  a  member  of  either  House,  shall  be  appointed  to 
an  office  which  shall  have  been  created  or  the  emoluments  in- 
creased during  his  membership 1     6     2 

All  bills  for  raising  revenue  shall  originate  in  the 1     7     1 

The  votes  for  President  and  Vice-President  shall  be  counted  in 
the  presence  of  the  Senate  and.    [Amendments  ] 12   —  — 

If  no  person  have  a  majority  of  electoral  votes,  then  from  the 
three  highest  on  the  list  the  House  of  Representatives  shall  im- 
mediately, by  ballot,  choose  a  President    [Amendments] 12   —  — 

They  shall  vote  by  States,  each  State  counting  one  vote.  [Amend- 
ments]        12   —  — 

A  quorum  shall  consist  of  a  member  or  members  from  two-thirds 
of  the  States,  and  a  majority  of  all  the  States  shall  be  necessary 
to  the  choice  of  a  President.    [Amendments] 12   —  — 

No  person  having  as  a  legislative,  executive,  or  judicial  officer  of 
the  United  States,  or  of  any  State,  taken  an  oath  to  support  the 
Constitution,  and  afterwards  engaged  in  insurrection  or  rebellion 
against  the  United  States,  shall  be  a  member  of  the.  [Amend- 
ments]         14     S  — 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove 
such  disability.    [Amendments] 14     3  — 

IMMINENT  DANGER  as  will  not  admit  of  delay.  No  State  shall, 
without  the  consent  of  Congress,  engage  in  war,  unless  actually 
invaded  or  in  such 1    10     3 

.IMMUNITIES.  Members  of  Congress  shall,  in  all  cases  except  trea- 
son, felony,  and  breach  of  the  peace,  be  privileged  from  arrest 
during  their  attendance  at  the  session  of  their  respective  houses, 
and  in  going  and  returning  from  the  same 1     6     1 

No  soldier  shall  be  quartered  in  any  house  without  the  consent  of 
the  owner  in  time  of  peace.    [Amendments] 3   —  — 

No  person  shall  be  twice  put  in  jeopardy  of  life  and  limb  for  the 

same  offence.     [Amendments] 5   —  — 

All  persons  born  or  naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and 
of  the  State  in  which  they  reside.    [Amendments] 14     1  — 

No  State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States. 
[Amendments]    14     1  — 

Nor  shall  any  State  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law.    [Amendments] 14     1  — 

Nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  law.    [Amendments] 14     1  — 

IMPEACHMENT.    The  President  may  grant  reprieves  and  pardons 

except  in  cases  of 2     2     1 

The  House  of  Representatives  shall  have  the  sole  power  of 1     2     5 

IMPEACHMENT  for  and  conviction  of  treason,  bribery,  and  other 
high  crimes  and  misdemeanors.  The  President,  Vice-President, 
and  all  civil  officers  shall  be  removed  upon 2     4  — 

IMPEACHMENTS.    The  Senate  shall  have  the  sole  power  to  try  all     13    6 
The  Senate  shall  be  on  oath,  or  affirmation,  when  sitting  for  the 
trial  of  13    6 
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Art  See.  01. 

IMPEACHMENTS— Continued. 

When  the  President  of  the  United  States  is  tried  the  Chief  Justice 
shall  preside   1      8     6 

No  person  shall  be  convicted  without  the  concurrence  of  two-thirds 
of  the  members  present 13      6 

Judgment  shall  not  extend  beyond  removal  from  office  and  dis- 
qualification to  hold  office 1      8      7 

But  the  party  convicted  shall  be  liable  to  indictment  and  punish- 
ment according  to  law 13      7 

IMPORTATION  of  slaves  prior  to  1808  shall  not  be  prohibited  by 

the  Congress   1      9      1 

But  a  tax  or  duty  of  ten  dollars  for  each  person  may  be  imposed 
on  such 1      9      1 

IMPORTS  OR  EXPORTS  except  what  may  be  absolutely  necessary 
for  executing  its  inspection  laws.  No  State  shall,  without  the 
consent  of  Congress,  lay  any  imposts  or  duties  on 1    10      2 

IMPORTS  OR  EXPORTS  laid  by  any  State  shall  be  for  the  use  of 

the  Treasury*    The  net  produce  of  all  duties  on 1    10      2 

IMPORTS  OR  EXPORTS  shall  be  subject  to  the  revision  and  con- 
trol of  Congress.    All  laws  of  States  laying  duties  on 1    10      2 

IMPOSTS  AND  EXCISES.    Congress  shall  have  power  to  lay  and 

collect  taxes,  duties 1      8      1 

Shall  be  uniform  throughout  the  United  States.    All  taxes,  duties      18      1 

INABILITY  of  the  President,  the  powers  and  duties  of  his  office  shall 
devolve  on  the  Vice-President.  In  case  of  the  death,  resigna- 
tion, or  2      1      5 

INABILITY  of  the  President  or  Vice-President.  Congress  may  pro- 
vide by  law  for  the  case  of  the  removal,  death,  resignation,  or. .    '  2      1      5 

INCOMES.    Congress  shall  have  power  to  lay  and  collect  taxes  on. 

[Amendments]    16    —   — ■ 

INDIAN  TRIBES.  Congress  shall  have  power  to  regulate  *  com- 
merce with  the 1      8     8 

INDICTMENT  or  presentment  of  a  grand  jury.  No  person  shall  be 
held    to   answer    for    a   capital   or   infamous    crime   unless   on. 

[Amendments]    5    —   — 

Except  in  cases  arising  in  the  land  and  naval  forces,  and  in  the 
militia  when  in  actual  service..  [Amendments] 5    —   — 

INDICTMENT,  trial,  judgment,  and  punishment,  according  to  law. 
The  party  convicted  in  case  of  impeachment  shall  nevertheless  be 
liable  and  subject  to 1     3      7 

INFAMOUS  CRIME  unless  on  presentment  or  indictment  of  a  grand 
jury.  No  person  shall  be  held  to  answer  for  a  capital  or. 
[Amendments]    5    —   — 

INFERIOR  COURTS.  Congress  shall  have  power  to  constitute  tri- 
bunals inferior  to  the  Supreme  Court 1      8      9 

INFERIOR  COURTS  as  Congress  may  establish.  The  judicial  pow- 
er of  the  United  States  shall  be  vested  in  one  Supreme  Court 
and  such 3      1    — 

The  judges  of  both  the  Supreme  and  inferior  courts  shall  hold 
their  offices  during  good  behavior ,.      3      1    — 

Their  compensation  shall  not  be  diminished  during  their  continu- 
ance in  office 3      1    — 

INFERIOR  OFFICERS  in  the  courts  of  law,  in  the  President  alone, 
or  in  the  heads  of  Departments.  Congress,  if  they  think  proper, 
may  by  law  vest  the  appointment  of 2      2      2 

INHABITANT  OF  THE  STATE  for  which  he  shall  be  chosen.  No 
person  shall  be  a  Senator  who  shall  not  have  attained  the  age 
of  thirty  years,  been  nine  years  a  citizen  of  the  United  States, 
and  who  shall  not,  when  elected,  be  an 1      8      3 

INSURRECTION  OR  REBELLION  against  the  United  States.  No 
person  shall  be  a  Senator  or  Representative  in  Congress,  or 
presidential  elector,  or  hold  any  office,  civil  or  military,  under  the 
United  States,  or  any  State,  who,  having  taken  an  oath  as  a 
legislative,  executive,  or  judicial  officer  of  the  United  States,  or 

of  a  State,  afterwards  engaged  in.    [Amendments] 14      3    — 

But  Congress  may,  by  a  vote  of  two-lhirds  of  each  House,  re- 
move such  disabilities.    [Amendments] 14      3    — 

INSURRECTION  OR  REBELLION  against  the  United  States. 
Debts  declared  illegal  and  void  which  were  contracted  in  aid  of. 
[Amendments]    • ••••••••••• 14      4    — 
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Art.  See.  CI. 
INSURRECTIONS  and  repel  invasions.    Congress  shall  provide  for 

calling  forth  the  militia  to  suppress 1     8  15 

INVASION.  No  State  shall,  without  the  consent  of  Congress,  en- 
gage in  war  unless  actually  invaded,  or  in  such  imminent  danger 
as  will  not  admit  of  delay 1   10    3 

INVASION.    The  writ  of  habeas  corpus  shall  not  he  suspended  unless 

in  case  of  rebellion  or 1     9     1 

INVASION  and  domestic  violence.    The  United  States  shall  protect 

each  » State  against 4     4  — 

INVASIONS.    Congress  shall  provide  for  calling  forth  the  militia  to 

suppress  insurrections  and   repel 1     8  15 

INVENTORS  AND  AUTHORS  in  their  inventions  and  writings. 
Congress  may  pass  laws  to  secure  for  limited  times  exclusive 
rights  to  1     8    8 

INVOLUNTARY  SERVITUDE,  except  as  a  punishment  for  crime, 

abolished  in  the  United  States.    Slavery  and.    [Amendments] ...    13     1  — 

JEOPARDY  of  life  and  limb  for  the  same  offense.    No  person  shall 

be  twi«»e  put   in.    [Amendments] 5  —  — 

JOURNAL  of  its  proceedings.    Each  House  shall  keep  a 1     5    3 

JUDGES  in  every  State  shall  be  bound  by  the  Constitution,  the  laws 
and  treaties  of  the  United  States,  which  shall  be  the  supreme 
law  of  the  land 6  —    2 

JUDGES  of  the  Supreme  and  inferior  courts  shall  hold  their  offices 

during   good   behavior 3     1   — 

Their  compensation  shall  not  be  diminished  during  their  continu- 
ance  in   office 3     1   — 

JUDGMENT  iu  cases  of  impeachment  shall  not  extend  further  than 
to  removal  from  office,  and  disqualification  to  hold  any  office  of 

honor,  trust,  or  profit  under  the  United  States 1     3     7 

But  the  party  convicted  shall  nevertheless  be  liable  and  subject  to 
indictment,  trial,  judgment,  and  punishment  according  to  law...      13     7 

JUDICIAL  POWER  OF  THE  UNITED  STATES.    Congress  shall  . 

have  power  to  constitute  tribuuals  inferior  to  the  Supreme  Court     18    9 

The  judicial  power  of  the  United  States  shall  be  vested  in  one 
Supreme  Court,  and  in  such  inferior  courts  as  Congress  may 
from  time  to  time  ordain  and  establish 3     1  — 

The  judges  of  the  Supreme  and  inferior  courts  shall  hold  their  offi- 
ces during  good  behavior. 3     1  — 

Their  compensation  shall  not  be  diminished  during  their  continu- 
ance in  office 3     1  — 

It  shall  extend  to  all  cases  in  law  and  equity  arising  under  the 
Constitution,  laws,  and  treaties  of  the  United  States 3     2    1 

To  all  cases  affecting  ambassadors,  other  public  ministers,  and 
consuls    3     2    1 

To  all  cases  of  admiralty  and  maritime  jurisdiction 3     2    1 

To  controversies  to  which  the  United  States  shall  be  a  party 8     2    1 

To  controversies  between  two  or  more  States 3     2     1 

To  controversies  between  a  State  and  citizens  of  another  State...     3     2     1 

To  controversies  between  citizens  of  different  States 3     2    1 

To  citizens  of  the  same  State  claiming  lands  under  grants  of  dif- 
ferent States   . . '. 3     2    1 

To  controversies  between  a  State  or  its  citizens  and  foreign  states, 
citizens,   or   subjects '. 8     2    1 

In  all  cases  affecting  ambassadors,  other  public  ministers  and  con- 
suls, and  those  in  which  a  State  shall  be  a  party,  the  Supreme 
Court  shall  have  original  jurisdiction 8    2    2 

In  all  other  cases  before  mentioned,  it  shall  have  appellate  juris- 
diction, both  as  to  law  and  fact,  with  such  exceptions  and  under 
such  regulations  as  Congress  shall  make 3    2    2 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury   8    2    8 

The  trial  shall  be  held  in  the  State  where  the  crimes  shall  have 
been   committed    3    2    3 

But  when  not  committed  in  a  State,  the  trial  shall  be  at  such 
place  or  places  as  Congress  may  by  law  have  directed 3    2    3 

The  judicial  power  of  the  United  States  shall  not  be  held  to  ex- 
tend to  any  suit  in  law  or  equity  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens  of  another  State,  or 
by  citizens  or  subjects  of  any  foreign  State.    [Amendments].,.    11  —  -" 
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INDEX  TO  THE  CONSTITUTION 

Art  Sec.  CI. 
JUDICIAL  PROCEEDINGS  of  every  other  State.    Full   faith  and 

credit  shall  be  given  in  each  State  to  the  acts,  records,  and ....      4      1    — 
Congress  shall  prescribe  the  manner  of  proving  such  acts,  records, 
and   proceedings    # 4      1    — 

JUDICIAL  and  executive  officers  of  the  United  States  and  of  the 
several  States  shall  be  bound  by  an  oath  to  support  the  Consti- 
tution     • 6   —      3 

JUDICIARY.    The  Supreme  Court  shall  have  original  jurisdiction  in  * 
all  cases  affecting  ambassadors,  other  public  ministers  and  con- 
suls, and  those  in  which  a  State  may  be  a  party 3      2      2 

The  Supreme  Court  shall  have  appellate  jurisdiction  both  as  to  law  * 
and  fact,  with  such  exceptions  ffnd  regulations  as  Congress  may 
make 3      2      2 

JUNCTION  of  two  or  more  States  or  parts  of  States  without  the 
consent  of  the  legislatures  and  of  Congress.  No  State  shall  be 
formed  by  the 4      3      I 

JURISDICTION  of  another  State.    No  new  State  shall,  without  the 

consent  of  Congress,  be  formed  or  erected  within  the 4      8      1 

JURISDICTION,  both  as  to  law  and  fact,  with  such  exceptions  and 
under  such  regulations  as  Congress  may  make.  The  Supreme 
Court  shall  have  appellate '. 8      2      2 

JURISDICTION.  In  all  cases  affecting  ambassadors  and  other  pub- 
lic ministers  -and  consuls,  and  in  cases  where  a  State  is  a  party, 
the  Supreme  Court  shall  have  original 3      2      2 

JURY.    The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 

be   by    .• 8      2      3 

In  all  criminal  prosecutions  the  accused  shall  have  a  speedy  and 

public   trial    by.    [Amendments] 6    —    — 

All  suits  at  common  law,  where  the  value  exceeds  twenty  dollars, 

shall  be  tried   by.    [Amendments] 7    —    — 

Where  a  fact  has  been  tried  by  a  jury  it  shall  not  be  re-examined 

except  by  the  rules  of  the  common  law.    [Amendments] 7    i—    — 

JUST  COMPENSATION.    Private  property  shall  not  be  taken  for 

public  use  without.    [Amendments] '. 5    —    — 

JUSTICE,  insure  domestic  tranquillity,  &c.  To  establish.  [Pre- 
amble]      «..    —    —    — 

LABOR,  in  one  State  escaping  into  another  St*ate  shall  be  delivered 
up  to  the  party  to  whom  such  service  or  labor  may  be  due.  Fu- 
gitives  from    service   or •. 4      2      3 

LAND  and  naval  forces.  Congress  shall  make  rules  for  the  govern- 
ment and  regulation  of  the 1      8    14 

LAW  and  fact,  with  exceptions  and  under  regulations  to  be  made  by 
Congress.  The  Supreme  Court  shall  have  appellate  jurisdiction 
as  to  8      2      2» 

LAW  of  the  land.    The   Constitution,  the  laws  made  in   pursuance 

thereof,  and  treaties  of  the  United  States,  shall  be  the  supreme.  .6    —      2 
The  judges  in  every  State  shall  be  bound  tnereby 6    —      2 

LAW    of    nations.    Congress    shall    provide    for    punishing    offenses 

against   the 1      8    10 

LAWS.  Congress  shall  provide  for  calling  forth  the  militia  to  sup- 
press insurrection,  repel  invasion,  and  to  execute  the 1      8    15 

LAWS  AND  TREATIES  of  the  United  States.  The  judicial  power 
shall  extend  to  all  cases  in  law  and  equity  arising  under  the 
Constitution,  or  the 3      2      1 

LAWS  necessary  to  carry  into  execution  the  powers  vested  in  the 
government,  or  in  any  department  or  officer  of  the  United  States. 
Congress  shall  make  all 1      8    18 

LEGAL  TENDER  in  payment  of  debts.  No  State  shall  make  any- 
thing but  gold  and  silver  coin  a 1    10      1 

LEGISLATION  in  all  cases  over  such  district  as  may  become  the 

seat  of  government.    Congress  shall  exercise  exclusive 1      8    17 

Over  all  places  purchased  for  the  erection  of  forts,  magazines, 
arsenals,  dock-yards,  and  other  needful  buildings.  Congress  shall 
exercise  exclusive 1      8    17 

LEGISLATION.  Congress  shall  have  power  to  make  all  laws  neces- 
sary and  proper  for  carrying  into  execution  all  the  powers  vested 
by  the  Constitution  in  the  Government  of  the  United  States,  or 
in  any  department  or  officer  thereof 1      8   18 
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INDEX  TO  THE  CONSTITUTION 

Art  8ec.  CL 
LEGISLATION.    Congress  shall  have  power  to  enforce  article  zili, 

prohibiting  slavery,  by  appropriate.    [Amendments] 13     2  — 

Congress  shall  have  power  to  enforce  the  fourteenth  amendment 

by  appropriate.    [Amendments]   14     5  — 

Congress  shall  have  power  to  enforce  the  fifteenth  amendment  by 
appropriate.    [Amendments]    15     2  — 

LEGISLATIVE  powers  herein  granted  shall  be  vested  in  Congress. 
•     All    11- 

LEGISLATURE,  OR  THE  EXECUTIVE  (when  the  legislature  can- 
not be  convened).  The  United  States  shall  protect  each  State 
against  invasion  and  domestic  violence,  on  the  application  of  the     4     4  — 

LEGISLATURES  of  two-thirds  of  the  States,  Congress  shall  call  a 
convention  for  proposing  amendments  to  the  Constitution.  On 
the  application  of  the 5  —  — 

LETTERS  of  marque  and  reprisal.    Congress  shall  have  power  to 

grant    1     8  11 

No  State  shall  grant 1   10     1 

LIBERTY  to  ourselves  and  our  posterity,  &c.  To  secure  the  bless- 
ings of.    [Preamble]    —  —  — 

LIFE,  LIBERTY,  AND  PROPERTY  without  due  process  of  law. 
No  person  shall  be  compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself,  nor  be  deprived  of.    [Amendments] 5   —  — 

No  State  shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States,  nor  deprive  any  person  of.    [Amendments] . .    14     1  — 

LIFE  or  limb  for  the  same  offense.    No  person  shall  be  twice  put  in 

jeopardy  of.    [Amendments]    *. 5   —  — 

LOSS  or  emancipation  of  any  slave  shall  be  held  illegal  and  void. 

Claims  for  the.    [Amendments] 14     4  — 

MAGAZINES,  arsenals,  dock-yards,  and  other  needful  buildings. 
Congress  fchall  have  exclusive  authority  over  all  places  purchased 
for  the  erection  of 1     8  17 

MAJORITY  of  each  House  shall  constitute  a  quorum  to  do  busi- 
ness.   A    1     5     1 

But  a  smaller  number  may  adjourn  from  day  to  day  and  may  be 
authorized  to  compel  the  attendance  of  absent  members 1     5    1 

MAJORITY  of  all  the  States  shall  be  necessary  to  a  choice.  When 
the  choice  of  a  President  sltall  devolve  on  the  House  of  Repre- 
sentatives,  a   quorum  shall   consist  of  a  member  or   members 

from  two-thirds  of  the  States;    but  a.    [Amendments] 12  —  — 

When  the  choice  of  a  Vice-President  shall  devolve  on  the  Senate, 
a  quorum  shall  consist  of  two-thirds  of  the  whole  number  of 
Senators,  and  a  majority  of  the  whole  number  shall  be  necessary 
to   a  choice.    [Amendments] 12  —  — 

MARITIME  JURISDICTION.    The  judicial  power  shall  extend  to 

all  cases  of  admiralty  and 3     2    1 

MARQUE  and  reprisal.    Congress  shall  have  power  to  grant  letters  of      1     8  U 
No  State  shall  grant  any  letters  of 1    10    1 

MARYLAND  entitled  to  six  Representatives  in  the  first  Congress...      12    3 

MASSACHUSETTS  entitled  to  eight  Representatives  in  the  first  Con- 
gress          1     2    3 

MEASURES.    Congress  shall  fix  the    standard  of  weights  and 1     8    5 

MEETING  OF  CONGRESS.  The  Congress  Bhall  assemble  at  least 
once  in  every  year,  and  such  meeting  shall  be  on  the  first  Mon- 
day in  December,  unless  they  shall  by  law  appoint  a  different 
day    1     4    2 

MEMBERS  of  Congress  and  of  State  legislatures  shall  be  bound  by 

oath  or  affirmation  to  support  the  Constitution 6—    3 

MILITIA  to  execute  the  laws,  suppress  insurrections,  and  repel  inva- 
sions.   Congress  shall  provide  for  calling  forth  the 1     8  15 

Congress  shall  provide  for  organizing,  arming,  and  disciplining  the      1     8  16 

To  execute  the  laws,  suppress  insurrections,  and  repel  invasions. 
Congress  shall  provide  for  governing  such  part  of  them  as  may 
be  employed  by  the  United  States 1     8  16 

Reserving  to  the  States  the  appointment  of  the  officers  and  the 
right  to  train  the  militia  according  to  the  discipline  prescribed  by 
Congress    1      8  16 

A  well-regulated  militia  being  necessary  to  the  security  of  a  free 
State,  the  right  of  the  people  to  keep  and  bear  arms  shall  not 
be  infringed.    [Amendments]   • •••      2  —  ~" 
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Art.  Sec.  01. 
MISDEMEANORS.    The  President,  Vice-President,  and  all  civil  of- 
ficers Bhall  be  removed  on  impeachment  for  and  conviction  of 

treason,  bribery,  or  other  high  crimes  and 2     4    — 

MONEY  on  the  credit  of  the   United  States.    Congress  shall  have 

power  to   borrow 1      8      2 

Regulate  the  value  thereof  and  of  foreign  coin.    Congress  shall 

have  power  to  coin 1      8     5 

Shall  be  drawn  from  the  Treasury  but  in  consequence  of  appro- 
priations made  by  law.    No 1      &     7 

Shall  be  published  from  time  to  time.    A  regular  statement  and 

account  of  receipts  and  expenditures  of  public 1      9      7 

For  raising  and  supporting  armies.    No  appropriation   of  money 
shall  be  for  a  longer  term  than  two  years 1      8    12 

NATIONS.    Congress  shall  have  power  to  regulate  commerce  with 

foreign    1      8      3 

Congress  shall  provide  for  punishing  offences  against  the  law  of . .      1      8    10 

NATURAL-BORN  CITIZENS,  or  a  citizen  at  the  adoption  of  the 
Constitution,  shall  be  eligible  to  the  office  of  President.  No  per- 
son except  a 2      1      4 

NATURALIZATION.  Congress  shall  have  power  to  establish  a  uni- 
form rule  of 1      8      4 

NATURALIZED  in  the  United  States,  and  subject  to  their  jurisdic- 
tion, shall  be  citizens  of  the  United  States  and  of  the  States  in 
which  they  reside.    All  persons  born,  or.    [Amendments] 14      1    — 

NAVAL  FORCES^    Congress  shall  make  rules  and  regulations  for 

the  government  and  regulation  of  the  land  and 1      8    14 

NAVY.    Congress  shall  have  power  to  provide  and  maintain  a 1      8    13 

NEW  HAMPSHIRE  entitled  to  three  Representatives  in  the  first 

Congress   1      2     3 

NEW  JERSEY  entitled  to  four  Representatives  in  the  first  Congress      12      3 

NEW  STATES  may  be  admitted  by  Congress  into  this  Union 4      3      1 

But  no  new  State  shall  be  formed  within  the  jurisdiction  of  an- 
other State  without  the  consent  of  Congress 4      3      1 

Nor  shall  any  State  be  formed  by  the  junction  of  two  or  more 
States  or  parts  of  States,  without  the  consent  of  the  legislatures 
and  of  Congress 4      8      1 

NEW  YORK  entitled  to  six  Representatives  in  the  first  Congress. . .      12      3 

NOBILITY  shall  be  granted  by  the  United  States.    No  title  of 10     8 

No  State  shall  grant  any  title  of 1    10      1 

NOMINATIONS  FOR  OFFICE  by  the  President.  The  President 
shall  nominate,  and,  by  and  with  the  advice  and  consent  of  the 

Senate,  shall  appoint  ambassadors  and  other  public  officers 2      2      2 

He  may  grant  commissions  to  fill  vacancies  that  happen  in  the  re- 
cess of  the  Senate,  which  shall  expire  at  the  end  of  their  next 
session    2      2      3 

NORTH  CAROLINA  entitled  to  five  Representatives  in  the  first  Con- 
gress       1      2      3 

NUMBER  OF  ELECTORS  for  President  and  Vice-President  in  each 
State  shall  be  equal  to  the  number  of  Senators  and  Representa- 
tives to  which  such  State  may  be  entitled  in  Congress 2      1      2 

OATH  OF  OFFICE  of  the  President  of  the  United  States.    Form 

of  the   2      1      7 

OATH  OR  AFFIRMATION.    No  warrants  shall  be  issued  but  upon 

probable  cause  supported  by.    [Amendments] 4    —   — 

OATH  OR  AFFIRMATION  to  support  the  Constitution.  Senators 
and  Representatives,  members  of  State  legislatures,  executive 
and  judicial  officers  of  the  United  States  and  of  the  several 
States,  shall  be  bound  by 6    —      3 

But  no  religious  test  shall  ever  be  required  as  a  qualification  for 
office    6    —      3 

The  Senators  when  sitting  to  try  impeachment  shall  be  on 1      3      6 

OBJECTIONS.    If  he  shall  not  approve  it,  the  President  shall  return 

the  bill  to  the  House  in  which  it  originated  with  his 1      7      2 

OBLIGATION  OF  CONTRACTS.    No  State  shall  pass  any  ex  post 

facto  law,  or  law  impairing  the 1    10      1 

OBLIGATIONS  incurred  in  aid  of  insurrection  or  rebellion  against 
the  United  States  to  be  held  illegal  and  void.  All  debts  or. 
[Amendments]    14      4    — 
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Art  Sec  CL 

OFFENSE.    No  person  shall  be  twice  put  in  jeopardy  of  life  or  limb 

for  the  same.    [Amendments] 5  —  — 

OFFENSES  against  the  law  of  nations.    Congress  shall  provide  for 

punishing    1     8  10 

Against  the  United  States,  except  in  cases  of  impeachment.  The 
President  may  grant  reprieves  or  pardons  for 2     2     1 

OFFICE  under  the  United  States.    No  person  shall  be  a  member  of 

either  House  while  holding  any  civil 1     6     2 

No  Senator  or  Representative  shall  be  appointed  to  any  office  un- 
der the  United  States  which  shall  hava  been  created,  or  its 
emoluments  increased,  during  the  term  for  which  he  is  elected.. .      16     2 

Or  title  of  any  kind  from  any  king,  prince,  or  foreign  State,  with- 
out the  consent  of  Congress.  No  person  holding  any  office  un- 
der the  United  States  shall  accept  of  any  present,  emolument. ..      19     8 

Of  President,  in  case  of  his  removal,  death,  resignation,  or  in- 
ability, shall  devolve  on  the  Vice-President.  The  powers  and 
duties  of  the 2     15 

During  the  term  of  four  years.  The  President  and  Vice-Presi- 
dent shall  hold 2     1     1 

Of  trust  or  profit  under  the  United  States  shall  be  an  elector  for 
President  and  Vice-President.    No  person  holding  an 2     1     2 

Civil  or  military  under  the  United  States,  or  any  State,  who  had 
taken  an  oath  as  a  legislative,  executive,  or  judicial  officer  of  the 
United  States,  or  of  any  State,  and  afterward  engaged  in  in- 
surrection or  rebellion.  No  person  shall  be  a  Senator,  Repre- 
sentative, or  Presidential  elector,  or  hold  any.    [Amendments] . .    14     3  — 

OFFICERS  in  the  President  alone,  in  the  courts  of  law,  or  in  the 
heads  of  Departments.    Congress  may  vest  the  appointment  of 

inferior    2     2     2 

Of  the  United  States  shall  be  removed  on  impeachment  for  and 
conviction  of  treason,  bribery,  or  other  high  crimes  and  misde- 
meanors.   The  President,  Vice-President,  and  all  civil 2     4  — 

The  House  of  Representatives  shall  choose  their  Speaker  and  other      12     5 
The  Senate,  in  the  absence  of  the  Vice-President,  shall  choose  a 
President  pro  tempore,  and  also  their  other 1     3     5 

OFFICES  becoming  vacant  in  the  recess  of  the  Senate  may  be  filled 
by  the  President,  the  commissions  to  expire  at  the  end  of  the 
next  session  % 2     2     3 

ONE-FIFTH  of  the  members  present,  be  entered  on  the  journal  of 

each  House.    The  yeas  and  nays  shall,  at  the  desire  of 1     5    3 

OPINION  of  the  principal  officers  in  each  of  the  Executive  Depart- 
ments on  any  subject  relating  to  their  duties.  The  President 
may  require  the  written 2     2     1 

ORDER,  resolution,  or  vote  (except  on  a  question  of  adjournment)  re- 
quiring the  concurrence  of  the  two  Houses,  shall  be  presented 
to  the  President.    Every 1     7     3 

ORIGINAL  JURISDICTION,  in  all  cases  affecting  ambassadors, 
other  public  ministers,  and  consuls,  and  in  which  a  State  may 
be  a  party.    The  Supreme  Court  shall  have 3     2    2 

OVERT  ACT,  or  on  confession  in  open  court.    Conviction  of  treason 

shall  be  on  the  testimony  of  two  witnesses  to  the 3     3    1 

PARDONS,   except   in   cases  of  impeachment.    The   President   may 

grant  reprieves  and 2     2     1 

PATENT  RIGHTS  to  inventors-  Congress  may  pass  laws  for  se- 
curing       1     8    8 

PEACE.    Members  of  Congress  shall  not  be  privileged  from  arrest 

for  treason,  felony,  and  breach  of  the 1     6     1 

No  State  shall,  without  the  consent  of  Congress,  keep  troops  or 
ships  of  war  in  time  of 1    10    3 

No  soldier  shall  be  quartered  in  any  house  without  the  consept  of 
the  owner  in  time  of.    [Amendments] 3   —  •"" 

PENSIONS  AND  BOUNTIES  shall  not  be  questioned.  The  validity 
of  the  public  debt  incurred  in  suppressing  insurrection  and  re- 
bellion against  the  United  States,  including  the  debt  for. 
[Amendments]    14     4  — 

PENNSYLVANIA  entitled  to  eight  Representatives  in  the  first  Con- 
gress          1     2    3 

PEOPLE,  peaceably  to  assemble  and  petition  for  redress  of  grievances, 
shall  not  be  abridged  by  Congress.  The  right  of  the.  [Amend- 
ments]    ., • 1  —  " 
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PEOPLE— Continued 

To  keep  and  bear  arms  shall  not  be  infringed.  A-well-regulated 
militia  being  necessary  to  the  security  of  a  free  State,  the  right 

of  the.    [Amendments]    2    —    — 

To  be  secure  in  their  persons,  houses,  papers,  and  effects,  against 
unreasonable  searches  and  seizures  shall  not  be  violated.  The 
right  of  the.    [Amendments] 4    —   — 

PEOPLE.  The  enumeration  of  certain  rights  in  the  Constitution 
shall  not  be  held  to  deny  or  disparage  others  retained  by  the. 
[Amendments]    9    —    — 

PEOPLE.  Powers  not  delegated  to  the  United  States,  nor  prohibited 
to  the  States,  are  reserved  to  the  States  or  to  the.  [Amend- 
ments]    - 10    —    — 

PERFECT  UNION,  &c.    To  establish  a  more.    [Preamble] —    —   — 

PERSONS,  houses,  papers,  and  effects  against  unreasonable  searches 
and  seizures.  The  people  shall  be  secured  in  their.  [Amend- 
ments]           4    —    — 

PERSONS,  as  any  State  may  think  proper  to  admif,  shall  not  be 

prohibited  prior  to  1808.    The  migration  or  importation  of  such      19      1 
But  a  tax  or  duty  of  teu  dollars  shall  be  imposed  on  the  importa- 
tion of  each  of  such 1      9      1 

PETITION  for  the  redress  of  grievances.  Congress  shall  make  no 
law  abridging  the  right  of  the  people  peaceably  to  assemble  and 
to.    [Amendments]    1    —    — 

PIRACIES  AND  FELONIES  committed  on  the  high  seas.    Congress 

shall  define  and  punish 1      8    10 

PLACE  than  that  in  which  the  two  Houses  shall  be  sitting.  Neither 
House  during  the  session  shall,  without  the  consent  of  the  other, 
adjourn  for  more  than  three  days,  nor  to  any  other 1      5      4 

PLACES  OF  CHOOSING  SENATORS.  Congress  may  by  law 
make  or  alter  regulations  for  the  election  of  Senators  and  Rep- 
resentatives, except  as  to  the 1     4      1 

PORTS  of  one  State  over  those  of  another.    Preference  shall  not  be 

given  by  any  regulation  of  commerce  or  revenue  to  the 1      9      6 

Vessels  clearing  from  the  ports  of  one  State  shall  not  pay  duties 

in  another    1      9      6 

POST  OFFICES  AND  POST  ROADS.    Congress  shall  establish.  ..187 
POWERS  herein  granted  shall  be  vested  in  Congress.    All  legislative      11    — 
POWERS  vested  by  the  Constitution  in  the  Government  or  in  any 
Department  or  officer  of  the   United   States.     Congress   shall 
make  all  laws  necessary  to  carry  into  execution  the 1      8    18 

POWER&  and  duties  of  the  office  shall  devolve  on  the  Vice-President, 

on  the  removal,  death,  resignation,  or  inability  of  the  President. 

The 2"    1      5 

Not  delegated  to  the  United  States  nor  prohibited  to  the  States 

are  reserved  to  the  States  and  to  the  people.  [Amendments] ...  10  —  — 
The  enumeration  of  certain  rights  in  this  Constitution  shall  not 

be  held   to   deny   or  disparage   others   retained   by   the   people. 

[Amendments]    # 9    —    — 

PREFERENCE,  by  any  regulation  of  commerce  or  revenue,  shall 

not  be  given  to  the  ports  of  one  State  over  those  of  another. ...      1      9      6 

PREJUDICE  any  claims  of  the  United  States  or  of  any  particular 
State  in  the  territory  or  property  of  the  United  States.  Nothing 
in  this  Constitution  shall 4      3      2: 

PRESENT,  emolument,  office,  or  title  of  any  kind  whatever  from  any 
king,  prince,  or  foreign  State.  No  person  holding  any  office  un- 
der the  United  States  shall,  without  the  consent  of  Congress,  ac- 
cept any 1      9      8- 

PRESENTMENT  or  indictment  of  a  grand  jury,  except  in  cases  aris- 
ing in  the  land  or  naval  forces,  or  in  the  militia  when  in  actual 
service.  No  person  shall  be  held  to  answer  for  a  capital  or  other- 
wise infamous  crime  unless  on  a.    [Amendments] 5    —     — 

PRESIDENT  OF  THE  UNITED  STATES.  The  Senate  shall 
choose  a  President  pro  tempore  when  the  Vice-President  shall 

exercise   the  office   of 1      8      fc 

The  Chief  Justice  shall  preside  upon  the  trial  of  the 1      8      tt 

Shall  approve  and  sign  all  bills  passed  by  Congress  before  -they 

shall  become  laws 1      7      2* 

Shall  return  to  the  House  in  which  it  originated,  with  his  objec- 
tions, any  bill  which  he  shall  not  approve 1      7      2 

(13099) 


INDEX  TO  THE  CONSTITUTION 

Art  8«c  CL 
PRESIDENT  OF  THE  UNITED  STATES— Continued. 

If  not  returned  within  ten  days  (Sundays  excepted),  it  shall  be- 
come a  law,  unless  Congress  shall  adjourn  before  the  expiration 
of  that   time 1      7     2 

Every  order,  resolution,  or  vote  which  requires  the  .concurrence  of 
both  Houses,  except  on  a  question  of  adjournment,  shall  be  pre- 
sented to  the 1      7     3 

If  disapproved  by  him,  shall  be  returned  and  proceeded  on  as  in 
the  case  of  a  bill 17     3 

The  executive  power  shall  be  vested  in  a 2     1     1 

He  shall  hold  his  office  during  the  term  of  four  years 2      1     1 

In  case  of  the  removal  of  the  President  from  office,  or  of  his  death, 
resignation,  or  inability  to  discharge  the  duties  of  his  office, 
the  Vice-President  shall  perform  the  duties  of 2     1     5 

Congress  may  declare,  by  law,  in  the  case  of  the  removal,  death, 
resignation,  or  inability  of  the  President,  what  officer  shall  act  as      2      1     5 

The  President  shall  receive  a  compensation  which  shall  not  be  in- 
creased nor  diminished  during  hi s  term,  nor  shall  he  receive  any 
other  emolument  from  the  United  States 2      1     6 

Before  he  .enters  upon  the  execution  of  his  office  he  shall  take  an 
oath   of   office 2     17 

Shall  be  commander-in-chief  of  the  Army  and  Navy  and  of  the 
militia  of  the  States  when  called  into  actual  service 2     2     1 

He  may  require  the  opinion,  in  writing,  of  the  principal  officer  in 
each  of  the  Executive  Departments 2      2     1 

He  may  grant  reprieves  or  pardons  for  offenses,  except  in  cases 
of  impeachment    2     2     1 

He  may  make  treaties  by  and  with  the  advice  and  consent  of  the 
Senate,  two-thirds  of  the  Senators  present  concurring 2     2     2 

He  may  appoint,  by  and  with  the  advice  and  consent  of  the  Sen- 
ate, ambassadors,  other  public  ministers  and  consuls,  judges  of 
the  Supreme  Court,  and  all  other  officers  whose  appointments 
may  be  authorized  by  law  and  not  herein  provided  for 2     2     2 

Congress  may  vest  the  appointment  of  inferior  officers  in  the 2     2     2 

He  may  fill  up  all  vacancies  that  may  happen  in  the  recess  of  the 
Senate  by  commissions  which  shall  expire  at  the  end  of  their 
next  session 2     2     3 

He  shall  give  information  to  Congress  of  the  state  of  the  Union, 
and  recommend  measures 2     3   — 

On  extraordinary  occasions  he  may  convene  both  Houses  or  either 
House  of  Congress 2     3  — 

In  case  of  disagreement  between  the  two  Houses  as  to  the  time  of 
adjournment,  he  may  adjourn  them  to  such  time  as  he  may 
think  proper   2     3  — 

He  shall  receive  ambassadors  and  other  public  ministers 2     3   — 

He  shall  take  care  that  the  laws  be  faithfully  executed 2     3  — 

He  shall  commission  all  the  officers  of  the  United  States 2     3  — 

On  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other 
high  crimes  and  misdemeanors,  shall  be  removed  from  office. 
The    2     4  — 

No  person  except  a  natural-boru  citizen,  or  a  citizen  of  the  United 
States  at  the  adoption  of  the  Constitution,  shall  be  eligible  to 
the  office  of 2     1     4 

No  person  who  shall  not  have  attained  the  age  of  thirty-five  years 
and  been  fourteen  years  a  citizen  of  the  United  States  shall  be 
eligible  to  the  office  of 2     1     4 

PRESIDENT  AND  VICE-PRESIDENT.  MANNER  OF  CHOOS- 
ING. Each  State,  by  its  legislature,  shall  appoint  a  number  of 
electors  equal  to  the  whole  number  of  Senators  and  Representa- 
tives to  which  the  State  may  be  entitled  in  the  Congress 2     1     2 

No  Senator  or  Representative  or  person  holding  an  office  of  trust 
or  profit  under  the  United  States  shall  be  an  elector 2     1     2 

Congress  may  determine  the  time  of  choosing  the  electors  and  the 
day  on  which  they  shall  give  their  votes,  which  day  shall  be  the 
same  throughout  the  United  States '. 2     1     3 

The  electors  shall  meet  in  their  respective  States  and  vote  by  bal- 
lot for  President  and  Vice-President,  one  of  whom,  at  least,  shall 
not  be  an  inhabitant  of  the  same  State  with  themselves. 
[Amendments] 12  —  — 

They  shall  name  in  distinct  ballots  the  person  voted  for  as  Presi- 
dent and  the  person  voted  for  as  Vice-President.    [Amendments]    12   —  — 

They  shall  make  distinct  lists  of  the  persons  voted  for  as  Presi- 
dent, and  as  Vice-President,  which  they  shall  sign  and  certify 
and  transmit  sealed  to  the  President  of  the  Senate  at  the  seat 
of  government.    [Amendments]   •    12  —  — 
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The  President  of  the  Senate  shall,  in  the  presence  of  the  Senate 
and  House  of  Representatives,  open  all  the  certificates,  and  the 
rotes  shall  then  be  counted.    [Amendments] 12   —   — 

The  person  having  the  greatest  number  of  votes  shall  be  the  Presi- 
dent, if  such  number  be  a  majority  of  the  whole  number  of 
electors  appointed.    [Amendments]  12    —   — 

If  no  person  have  such  majority,  then  from  the  persons  having 
the  highest  numbers,  not  exceeding  three,  on  the  list  of  those 
voted  for  as  President,  the  House  of  Representatives  shall  choose 
immediately,  by  ballot,  the  President.    [Amendments] 12    —   — 

In  choosing  the  President,  the  votes  shall  be  taken  by  States,  the 
representation  from  each  State  having  one  vote.    [Amendments]    12    —   — 

A  quorum  for  this  purpose  shall  consist  of  a  member  or  members 
from  two-thirds  of  the  States,  and  a  majority  of  all  the  States 
shall  be  necessary  to  a  choice.    [Amendments] 12    —   — 

But  if  no  choice  shall  be  made  before  the  4th  of  March  next  fol- 
lowing, then  the  Vice-President  shall  act  as  President,  as  in  the 
case  of  the  death  or  disability  of  the  President.    [Amendments]    12    —   — 

PRESIDENT  OP  THE  SENATE,  but  shall  have  no  vote  unless  the 

Senate  be  equally  divided.    The  Vice-President  shall  be 1     3     4 

PRESIDENT  PRO  TEMPORE.  In  the  absence  of  the  Vice-Presi- 
dent the  Senate  shall  choose  a.  * 1      3      5 

When  the  Vice-President  shall  exercise  the  office  of  President  of 
the  United  States,  the  Senate  shall  choose  a 1      8     5 

PRESS.    Congress  shall  pass  no  law  abridging  the  freedom  of  speech 

or  of  the.    [Amendments] 1    —    — 

PREVIOUS  CONDITION  of  servitude.  The  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or  abridged  by  the 
United  States,  or  by  any  State,  on  account  of  race,  color,  or. 
[Amendments]   15      1   — 

PRIVATE  PROPERTY  shall  not  be  taken  for  public  use  without 

just  compensation.    [Amendments]  5   —   — 

PRIVILEGE.  Senators  and  Representatives  shall,  in  all  cases  ex- 
cept treason,  felony,  and  breach  of  the  peace,  be  privileged  from 
arrest  during  their  attendance  at  the  session  of  their  respective 

Houses,  and  in  going  to  and  returning  from  the  same 1      6      1 

They  shall  not  be  questioned  for  any  speech  or  debate  in  either 
House  in  any  other  place 1      6      1 

PRIVILEGES  AND  IMMUNITIES  OF  CITIZENS  OF  THE 
UNITED  STATES.  The  citizens  of  each  State  shall  be  en- 
titled to  all  the  privileges  and  immunities  of  the  citizens  of  the 
several  States   4     2      1 

No  soldier  shall  be  quartered  in  any  house  without  the  consent  of 
the  owner  in  time  of  peace.    [Amendments] 3    —   — 

No  person  shall  be  twice  put  in  jeopardy  of  life  and  limb  for  the 
same  offense.    [Amendments] 5    —    — 

All  persons  born  or  naturalized  in  the  United  States,  and  sub- 
ject to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 

and  of  the  State  in  which  they  reside.    [Amendments] 14      1    — 

.  No  State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States. 
[Amendments]    14      1    — 

No  State  shall  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law.    [Amendments] 14      1    — 

Nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  its  laws.    [Amendments] 14      l    — 

PRIZES  captured  on  land  or  water.  Congress  shall  make  rules  con- 
cerning    #. . .      1     8    11 

PROBABLE  CAUSE.  The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  and  effects,  against  unreasonable  search- 
es and  seizures,  shall  not  be  violated.  And  no  warrant  shall  is- 
sue for  such  but  upon.    [Amendments] 4    —    — 

PROCESS  OF  LAW.  No  person  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself,  nor  be  deprived  of  life, 

liberty,  or  property,  without  due.    [Amendments] 5    —    — 

No  State  shall  deprive  any  person  of  life,  liberty,  or  property,  with- 
out due.    [Amendments]   14      1    — 

PROCESS  for  obtaining  witnesses  in  his  favor.  In  all  criminal  prose- 
cutions, the  accused  shall  have.    [Amendments] 6   —   — 
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Art  See.  CL 
PROGRESS  of  science  and  useful  arts.    Congress  shall  have  power 

to  promote  the 1     8    8 

PROPERTY   of  the   United   States.    Congress  may   dispose  of  and 

make  all  needful  rules  and  regulations  respecting  the  territory  or     4     8     2 

PROPERTY,  without  due  process  of  law.  No  person  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself;  nor 
shall  he  be  deprived  of  his  life,  liberty,  or.  [Amendments] ....  5  —  — 
No  State  shall  abridge  the  privileges  dr  immunities  of  citizens  of 
the  United  States;  nor  deprive  any  person  of  his  life,  liberty,  or. 
[Amendments]    14     1  — 

PROSECUTIONS.    The  accused  shall  have  a  speedy  and  public  trial 

in   all   criminal.    [Amendments] 6   —  — 

He  shall  be  tried  by  a  jury  in  the  State  or  district  where  the 
crime  was  committed.    [Amendments] 6   —  — 

He  shall  be  informed  of  the  nature  and  cause  of  the  accusation. 
[Amendments]    6   —  — 

He  shall  be  confronted  with  the  witnesses  against  him.  [Amend- 
ments]           G   —  — 

He  shall  have  compulsory  process  for  obtaining  witnesses, 
[Amendments]    6   —  — 

He  shall  have  counsel  for  his  defense.    [Amendments] 6   —  — 

PROTECTION  of  the  laws.  No  State  shall' deny  to  any  person  with- 
in its  jurisdiction  the  equal.    [Amendments] 14     1  — 

PUBLIC  DEBT  of  the  United  States  incurred  in  suppressing  insur- 
,     rection  or  rebellion  shall  not  be  questioned.    The  validity  of  the. 

[Amendments]    14     4  — 

PUBLIC  SAFETY  may  require  it.  The  writ  of  habeas  corpus  shall 
not  be  suspended,  unless  when  in  cases  of  rebellion  or  invasion 
the   19     2 

PUBLIC  TRIAL  by  jury.    In  all  criminal  prosecutions  the  accused 

shall  have  a  speedy  and.    [Amendments] 6   —  — 

PUBLIC  USE.    Private  property  shall  not  be  taken  for,  without  just 

compensation.    [Amendments]    5    —  — 

PUNISHMENT  according  to  law.  Judgment  in  cases  of  impeach- 
ment shall  not  extend  further  than  to  removal  from,  and  dis- 
qualification for,  office;  but  the  party  convicted  shall  neverthe- 
less be  liable  and  subject  to  indictment,  trial,  judgment,  and...      18     7 

PUNISHMENTS  inflicted.    Excessive  bail  shall  not  be  required  nor 

excessive  fines  imposed  nor  cruel  and  unusual.    [Amendments] . .      8   —  — 

QUALIFICATION  FOR  OFFICE.    No  religious  test  shall  ever  be 

required  as  a 0   —     S 

QUALIFICATIONS  of  electors  of  members  of  the  House  of  Repre- 
sentatives shall  be  the  same  as  electors  for  the  most  numerous 
branch  of  the  State  legislature 1 12     1 

QUALIFICATIONS  of  electors  of  Senators  shall  be  the  same  as  elec- 
tors for  the  most  numerous  branch  of  the  State  legislature. 
[Amendments]    17    —  — 

QUALIFICATIONS  of  members  of  the  House  of  Representatives. 
They  shall  be  twenty-five  years  of  age,  seven  years  a  citizen  of 
the  United  States,  and  an  inhabitant  of  the  State  in  which 
chosen   1     2     2 

Of  Senators.  They  shall  be  thirty  years  of  age,  nine  years  a 
citizen  of  the  United  States,  and  an  inhabitant  of  the  State  in 
which   chosen 1      3     3- 

Of  its  own  jnembers.  Each  House  shall  be  the  judge  of  the  elec- 
tion, returns,   and 1      5     1 

Of  the  President.  No  person  except  a  natural-bom  citizen,  or  a 
citizen  of  the  United  States  at  the  time  of  the  adoption  of  the 
Constitution,  shall  be  eligible  to  the  office  of  President 2     1     4 

Neither  shall  any  person  be  eligible  to  the  office  of  President  who 
shall  not  have  attained  the  age  of  thirty-five  years  and  been 
fourteen  years  a  resident  within  the  United  States 2     1     4 

Of  the  Vice-President.  No  person  constitutionally  ineligible  to 
the  office  of  President  shall  be  eligible  to  that  of  Vice-President. 
[Amendments]    .......'. - 12   —  — 

QUARTERED  in  any  house  without  the  consent  of  the  owner  in 

time  of  peace*    No  soldier  shall  be.    [Amendments] •  •      3   —  — 
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Art  Sec.  CI. 
'QUORUM  to  do  business.    A  majority  of  each  House  shall  consti- 
tute a 1      6      1 

But  a  smaller  number  than  a  quorum  may  adjourn  from  day  to 
day  and  may  be  authorized  to  compel  the  attendance  of  absent 

members 1      5      1 

Of  the  House  of  Representatives  for  choosing  a  President  shall 
consist  of  a  member  or  members  from  two-thirds  of  the  States, 
and  a  majority  of  all  the  States  shall  be  necessary  to  a  choice. 
[Amendments]    12    —   • — 

QUORUM  to  elect  a  Vice-President  by  the  Senate.    Two-thirds  of  the 

whole  number  of  Senators  shall  be  a.    [Amendments] 12    —   — 

A  majority  of  the  whole  number  shall  be  necessary  to  a  choice. 

[Amendments]     12    —   — - 

RACE,  color,  or  previous  condition  of  servitude.  The  right  of  citi- 
zens of  the  United  States  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  State  on  account  of.  [Amend- 
ments]          15      1    — 

RATIFICATION  of  amendments  to  the  Constitution  shall  be  by  the 
legislatures  of  three-fourths  of  the  several  States  or  by  conven- 
tions in  three-fourths  of  the  States,  accordingly  as  Congress 
may  propose    , 5   —    — 

RATIFICATION  of  the  conventions  of  nine  States  shall  be  sufficient 
to  establish  the  Constitution  between  the  States  so  ratifying 
the  same   7    —    — 

RATIO  of  representation  until  the  first  enumeration  under  the  Con- 
stitution shall  be  made  not  to  exceed  one  for  every  thirty  thou- 
sand           1      2      3 

RATIO  of  representation  shall  be  apportioned  among  the  several 
States  according  to  their  respective  numbers,  counting  the  whole 
number  of  persons  in  each  State,  excluding  Indians  not  taxed. 

[Amendments]     14      2    — 

But  when  the  right  to  vote  for  Presidential  electors  or  members 
of  Congress,  or  the  legislative,  executive,  and  judicial  officers 
of  the  State,  except  for  engaging  in  rebellion  or  other  crime, 
shall  be  denied  or  abridged  by  a  State,  the  basis  of  representa- 
tion shall  be  reduced  therein  in  the  proportion  of  such  denial  or 
abridgment  of  the  right  to  vote.    [Amendments] 14     2    — 

REBELLION  against  the  United  States.  Persons  who,  while  holding 
certain  Federal  and  State  offices,  took  an  oath  to  support  the 
Constitution,  afterward  engaged  in  insurrection  or  rebellion,  dis- 
abled from  holding  office  under  the  United  States.  [Amend- 
ments]        14      3    — 

But  Congress  may  by  a  vote  of  two-thirds  of  each  House  remove 
such   disability.    [Amendments] 14      8    — 

Debts  incurred  for  pensions  and  bounties  for  services  in  suppress- 
ing the  rebellion  shall  not  be  questioned.    [Amendments] 14      4    — 

All  debts  and  obligations  incurred  in  aid  of  the  rebellion,  and  all 
claims  for  the  loss  or  emancipation  of  slaves,  declared  and  held 
to  be  illegal  and  void.    [Amendments] 14      4    — 

REBELLION  or  invasion.  The  writ  of  habeas  corpus  shall  not  be 
suspended  except  when  the  public  safety  may  require  it  in  cases 
of    19      2 

RECEIPTS  and  expenditures  of  all  public  money  shall  be  published 

from  time  to  time.    A  regular  statement  of 1      9      7 

RECESS  OF  THE  SENATE.  The  President  may  grant  commissions, 
which  shall  expire  at  the  end  of  the  next  session,  to  fill  vacan- 
cies that  may  happen  during  the 2      2      3 

RECONSIDERATION  of  a  bill  returned  by  the  President  with  his 

objections.    Proceedings  to  be  had  upon  the 1      7      2 

RECORDS,  and  judicial  proceedings  of  every  other  State.    Full  faith 

and  credit  shall  be  given  in  each  State  to  the  acts 4      1    — 

Congress  shall  prescribe  the  manner  of  proving  such  acts,  records, 
and  proceedings    4      1    — 

REDRESS  OF  GRIEVANCES.  Congress  shall  make  no  law  abridg- 
ing the  right  of  the  people  peaceably  to  assemble  and  to  petition 
for  the.    [Amendments]    1    —    — 

REGULATIONS,  except  as  to  the  places  of  choosing  Senators.  The 
time,  places,  and  manner  of  holding  elections  for  Senators  and 
Representatives  shall .  be  prescribed  by  the  legislatures  of  the 
States,  but  Congress  may  at  any  time  by  law.  make  or  alter 
such    1     4     1 
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Art.  See.  CL 
REGULATIONS  of  commerce  or  revenue.    Preference  to  the  ports 

of  one  State  over  those  of  another  shall  not  be  given  by  any . . ,  1  9  6 
RELIGION  or  prohibiting  the  free  exercise  thereof.    Congress  shall 

make  no  law  respecting  the  establishment  of.  [Amendments]..  1  —  — 
RELIGIOUS  test  shall  ever  be  required  as  a  qualification  for  any 

office  or  public  trust  under  the  United  States.    No 6    —     3 

REMOVAL  of  the  President  from  office,  the  same  shall  devolve  on 

the  Vice-President.    In  case  of  the 2      1      5 

REPRESENTATION.  No  State,  without  its  consent,  shall  be  de- 
prived of  its  equal  suffrage  in  the  Senate 5    —   — 

REPRESENTATION  and  direct  taxation,  how  apportioned  among 
the  several  States.  [Amended  by  14th  amendment,  section  2, 
and  by  16th  amendment] 1      2     3 

REPRESENTATION  until  the  first  enumeration  under  the  Constitu- 
tion not  to  exceed  one  for  every  thirty  thousand.    The  ratio  of . .      1      2     3 

REPRESENTATION  in  any  State.  The  executive  thereof  shall  is- 
sue writs  of  election  to  fill  vacancies  in  the 1      2      4 

REPRESENTATION  among  the  several  States  shall  be  according 
to  their  respective  numbers,  counting  the  whole  number  of  per* 
sons  in  each  State,  excluding  Indians  not  taxed.    The  ratio  of. 

[Amendments]    14      2   — 

But  where  the  right  to  vote  in  certain  Federal  and  State  elections 
is  abridged  for  any  cause  other  than  rebellion  or  other  crime, 
the  basis  of  representation  shall  be  reduced.    [Amendments]..  ..14      2    — 

REPRESENTATIVES.    Congress    shall    consist    of    a    Senate    and 

House  of    1      1    — 

Qualifications  of  electors  of  members  of  the  House  of 1      2      1 

No  person  shall  be  a  Representative  who  shall  not  have  attained 
the  age  of  twenty-five  years,  been  seven  years  a  citizen  of  the 
United  States,  and  an  inhabitant  of  the  State  in  which  he 
shall   be   chosen 1      2     2 

And  direct  taxes,  how  apportioned  among  the  several  States. 
[Amended  by  14th  amendment,  section  2,  and  by  16th  amend- 
ment]        1     2     3 

Shall  choose  their  Speaker  and  other  officers.    The  House  of 1      2     5 

Shall  have  the  sole  power  of  impeachment.    The  House  of 1      2     5 

Executives  of  the  States  shall  issue  writs  of  election  to  fill  vacan- 
cies in  the  House  of .' 1      2     4 

The  times,  places,  and  manner  of  choosing  Representatives  shall 
be  prescribed  by  the  legislatures  of  the  States 1    *  4     1 

But  Congress  may  at  any  time  by  law  make  or  alter  such  regula- 
tions except  as  to  the  places  of  choosing  Senators 1      4     1 

And  Senators  shall  receive  a  compensation,  to  be  ascertained  by 
law    1      6     1 

Shall  in  all  cases,  except  treason,  felony,  and  breach  of  the  peace, 
be  privileged  from  arrest  during  attendance  at  the  session  of 
the  House,  and  in  going  to  and  returning  from  the  same 1      6     1 

Shall  not  be  questioned  in  any  other  place  for  any  speech  or  de- 
bate.   Members  of  the  House  of 1      6     1 

No  member  shall  be  appointed  during  his  term  to  any  civil  office 
which  shall  have  been  created,  or  the  emoluments  of  which  shall 
have  been  increased,  during  such  term 1      6     2 

No  person  holding  any  office  under  the  United  States  shall,  while 
holding  such  office,  be  a  member  of  the  House  of 1      6     2 

All  bills  for  raising  revenue  shall  originate  in  the  House  of 1      7     1 

No  Senator  or  Representative  shall  be  an  elector  for  President  or 
Vice-President 2      1     2 

REPRESENTATIVES  shall  be  bound  by  an  oath  or  affirmation  to 
support  the  Constitution  of  the  United  States.  The  Senators 
and    6    —     3 

REPRESENTATIVES  among  the  several  States.    Provisions  relative 

to  the  apportionment  of.    [Amendments] 14      2  — 

REPRESENTATIVES  AND  SENATORS.  Prescribing  certain  dis- 
qualifications for  office  as.    [Amendments] 14     3  — 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove 

such  disqualification.    [Amendments]   . . .  .v 14     3  — 

REPRIEVES   and   pardons  except  in   cases   of   impeachment    The 

President  may  grant 2     2     1 

REPRISAL.    Congress  shall  have  power  to  grant  letters  of  marque 

and 1     8  11 

No  State  shall  grant  any  letters  of  marque  and 1    10    1 
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Art.  Sec.  CB. 
REPUBLICAN  form  of  government.    The  United  States  shall  guar- 
antee* to  every  State  in  this  Union  a 4      4    — 

And  shall  protect  each  of  them  against  invasion;  and  on  the  ap- 
plication of  the  legislature,  or  of  the  executive  (when  the  legis- 
lature cannot  be  convened),  against  domestic  violence 4      4    — 

RESERVED  RIGHTS  of  the  States  and  the  people.  The  enumera- 
tion in  the  Constitution  of  certain  rights  shall  not  be  construed 
to  deny  or  disparage  others  retained  by  the  people.  [Amend- 
ments]           9   —   — 

The  powers  not  delegated  to  the  United  States  by  the  Constitu- 
tion, nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  the  people.    [Amendments] 10    —   — 

RESIGNATION,  or  inability  of  the  President,  the  duties  and  powers 
of  his  office  shall  devolve  on  the  Vice-President.  In  case  of  the 
death    2      1      5 

RESIGNATION,  or  inability  of  the  President.    Congress  may  by  law 

provide  for  the  case  of  the  removal,  death 2      1      5 

RESOLUTION,  or  vote  (Except  on  a  question  of  adjournment)  re- 
quiring .the  concurrence  of  the  two  Houses  shall,  before  it  be- 
comes a  law,  be  presented  to  the  President.    Every  order 1      7      8 

REVENUE    shall   originate   in   the    House   of  Representatives.    All 

bills   for  raising 17      1 

REVENUE.    Preference  shall  not  be  given  to  the  ports  of  one  State 

over  those  of  another  by  any  regulations  of  commerce  or 1      9      6 

RHODE  ISLAND  entitled  to  one  Representative  in  the  first  Con- 
gress          1      2      3 

RIGHT  OP  PETITION.  Congress  shall  make  no  law  abridging  the 
right  of  the  people  peaceably  to  assemble  nnd  to  petition  for  the 
redress    of   grievances.    [Amendments] 1    —   — 

RIGHT  TO  KEEP  AND  B£AR  ARMS.  A  well-regulated  militia 
being  necessary  to  the  security  of  a  free  State,  the  right  of  the 
people  to  keep  and  bear  arms  shall  not  be  infringed.  [Amend- 
ments]             2    —    — 

RIGHTS  in  the  Constitution  shall  not  be  construed  to  deny  or  dis- 
parage others  retained  by  the  people.  The  enumeration  of  cer- 
tain.   [Amendments]    9   —    — 

RIGHTS  not  delegated  to  the  United  States  nor  prohibited  to  the 
States  are  reserved  to  the  States  or  to  the  people.  [Amend- 
ments]        10    —    — 

RULES  of  its  proceedings.    Each  House  may  determine  the 1      5      2 

RULES  AND  REGULATIONS  respecting  the  territory  or  other 
property  of  the  United  States.  Congress  shall  dispose  of  and 
make  all   needful 4      3      2 

RULES  OF  THE  COMMON  LAW.  All  suits  involving  over  twen- 
ty dollars  shall  be  tried  by  jury  according  to  the.  [Amend- 
ments]       7    —    — 

No  fact  tried  by  a  jury  shall  be  re-examined  except  according  to 
the.    [Amendments] 7    —    — 

SCIENCE  AND  THE  USEFUL  ARTS  by  securing  to  authors  and 
inventors  the  exclusive  right  to  their  writings  and  discoveries. 
Congress  shall  have  power  to  promote  the  progress  of 1      8      8 

SEARCHES  AND  SEIZURES  shall  not  be  violated.    The  right  of 

the  people  to  be  secure  against  unreasonable.    [Amendments] ...      4    —    — 
And  no  warrants  shall  be  issued  but  upon  probable  cause,  on  oath 
or  affirmation,  describing  the  place  to  be  searched  and  the  per- 
sons or  thingd  to  be  seized.    [Amendments] 4    —    — 

SEAT  OF  GOVERNMENT.  Congress  shall  exercise  exclusive  legis- 
lation in  all  cases  over  such  district  as  may  become  the 1      8    17 

SECURITIES  and  current  coin  of  the  United  States.    Congress  shall 

provide  for  punishing  the  counterfeiting  of  the 1      8      0 

SECURITY  OF  A  FREE  STATE,  the  right  of  the  people  to  keep 
and  bear  arms  shall  not  be  infringed.  A  well-regulated  militia 
being  necessary  to  the.    [Amendments] 2    —    — 

8ENATE  AND  HOUSE  OF  REPRESENTATIVES.    The  Congress 

of  the  United  States  shall  consist  of  a 1      1    — 

SENATE  OF  THE  UNITED  STATES.  The  Senate  shall  be  com- 
posed of  two  Senators  from  each  State,  chosen  by  the  legisla- 
ture for  six  years.    [Amended  by  17th  amendment] 1      3      1 
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Art.  S«c  CL 
SENATE  OF  THE  UNITED  STATE S-<3ontinued. 

The  Senate  shall  be  composed  of  tyro  Senators  from  each  State, 
elected  by  the  people  thereof,  for  six  years.     [Amendments] ....     17   —  — 

If  vacancies  happen  during  the  recess  of  the  legislature  of  a 
State,  the  executive  thereof  may  make  temporary  appoint- 
ments until  the  next  meeting  of  the  legislature.  [Amended  by 
17th    amendment] 1     8     2 

When  vacancies  happen  in  the  representation  of  any  State  in  the 
Senate,  the  executive  authority  of  such  state  shall  issue  writs  of 
election   to  fill  such  vacancies.     [Amendments] 17    —   — 

Legislature  of  any  State  may  empower  the  executive  thereof  to 
make  temporary  appointment  until  the  people  fill  the  vacancy. 
[Amendments]    17    —  — 

The  Vice-President  shall  be  President  of  the  Senate,  but  shall 
have  no  vote  unless  the  Senate  be  equally  divided 1      3     4 

The  Senate  shall  choose  their  other  officers,  and  also  a  President 
pro  tempore  in  the  absence  of  the  Vice-President  or  when  he 
shall  exercise  the  office  of  President 1      3     5 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments. 
When  sitting  for  that  purpose  they  shall  be  on  oath  or  affirma- 
tion          1      3     6 

Wrhcn  the  President  of  the  United  States  is  tried  the  Chief  Jus- 
tice shall  preside;  and  no  person  shall  be  convicted  without  the 
concurrence  of  two-thirds  of  the  members  present 1      3     6 

It  shall  be  the  judge  of  the  elections,  returns,  and  qualifications  of 
its  own   members 1      5      1 

A  majority  shall  constitute  a  quorum  to  do  business,  but  a  smaller 
number  may  adjourn  from  day  to  day,  and  may  be  authorized 
to  compel  the  attendance  of  absent  members 1      6     1 

It  may  determine  the  rules  of  its  proceedings,  punish  a  member 
for  disorderly  behavior,  and  with  the  concurrence  of  two-thirds 
expel  a   member 1      R     2 

It  shall  keep  a  journal  of  its  proceedings  and  from  time  to  time 
publish  the  same,  except  such  parts  as  may  in  their  judgment 
require  secrecy 1      R     3 

It  shall  not  adjourn  for  more  than  three  days  during  a  session 
without  the  consent  of  the  other  House 1      R     4 

It  may  propose  amendments  to  bills  for  raising  revenue,  but  such 
bills  shall  originate  in  the  House  of  Representatives 1      7     1 

The  Senate  shall  advise  and  consent  to  the  ratification  of  all 
treaties,  provided  two-thirds  of  the  members  present  concur....      2     2     2 

It  shall  advise  and  consent  to  the  appointment  of  ambassadors, 
other  public  ministers  and  consuls,  judges  of  the  Supreme  Court, 
and  all  other  officers  not  herein  otherwise  provided  for 2     2     2 

It  may  be  convened  by  the  President  on  extraordinary  occasions.  .231 

No  State,  without  its  consent,  shall  be  deprived  of  its  equal  suf- 
frage in  the  Senate R   —  — 

SENATORS.     Qualifications  of  electors  of.     [Amendments] 17 

They  shall,  immediately  after  assembling,  under  their  first  election 
be  divided  into  three  classes,  so  that  the  seats  of  one-third 
shall  become  vacant  at  the  expiration  of  every  second  year. ...      1     3     2 

No  person  shall  be  a  Senator  who  shall  not  be  thirty  years  of  age, 
nine  years  a  citizen  of  the  United  States,  and  an  inhabitant  when 
elected  of  the  State  for  which  he  shall  be  chosen 1     3     3 

The  times,  places,  and  manner  of  choosing  Senators  may  be  fixed 
by  the  legislature  of  a  State,  but  Congress  may  by  law  make 
or  alter  such  regulations,  except  as  to  the  places  of  choosing. ...      1     4     1 

If  vacancies  happen  during  the  recess  of  the  legislature  of  a 
State,  the  executive  thereof  may  make  temporary  appointments 
until  the  next  meeting  of  the  legislature.  [Amended  by  17th 
amendment]    1     3     2 

Executives  of  the  States  shall  issue  writs  of  election  to  fill  va- 
cancies in  the  representation  of  any  State  in  the  Senate. 
[Amendments]    ' 17   —   — 

Legislature  of  any  State  may  empower  executive  thereof  to  make 
temporary  appointment  until  the  people  fill  the  vacancy  by 
election.      [Amendments] 17   —  — 

They  shall  in  all  cases,  except  treason,  felony,  and  breach  of 
the  peace,  be  privileged  from  arrest  during  their  attendance  at 
the  session  of  the  Senate  and  in  going  to  and  returning  from 
the    same 16     1 
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Senators  and  Representatives  shall  receive  a  compensation  to  be 
ascertained   by   law 1      6      1 

Senators  and  Representatives  shall  not  be  questioned  for  any 
speech  or  debate  in  either  House  in  any  other  place 1      6      1 

No  Senator  or  Representative  shall,  during  the  time  for  which  he 
was  elected,  be  appointed  to  any  civil  office  under  the  United 
States  which  shall  have  been  created,  or  of  which  the  emolu- 
ments shall  have  been  increased,  during  such  term 1      0      2 

No  person  holding  any  office  under  the  United  States  shall  be  a 
member  of  either  House  during  his  continuance  in  office 1      6      2 

No  Senator  or  Representative  or  person  holding  an  office  of  trust 
or  profit  under  the  United  States  shall  be  an  elector  for  Pres- 
ident and  Vice-President 2      1      2 

Senators  and  Representatives  shall  be  bound  by  an  oath  or  affirma- 
tion to  support  the  Constitution -6    —      3 

No  person  shall  be  a  Senator  or  Representative  who,  having,  as 
a  Federal  or  State  officer,  taken  an  oath  to  support  the  Con- 
stitution, afterward  engaged  in  rebellion  against  the  United 
gkates.    [Amendments]    14      8    — 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  re- 
move such  disability.    [Amendments] 14      3    — 

SERVICE  OR  LABOR  in  one  State,  escaping  into  another  State, 
shall  be  delivered  np  to  the  party  to  whom  such  service  or  labor 
may  be  due.    Fugitives  from 4      2      3 

SERVITUDE,  except  as  a  punishment  for  crime,  whereof  the  party 
shall  have  been  duly  convicted,  shall  exist  in  the  United  States 
or  any  place  subject  to  their  jurisdiction.  Neither  slavery  nor 
involuntary    [Amendments] 13      1    — 

SERVITUDE.  The  right  of  citizens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United  States  or  by  any  State, 
on  account  of  race,  color,  or  previous  condition  of  [Amend- 
ments]       15      1    — 

SHIPS  OF  WAR  in  time  of  peace,  without  the  consent  of  Congress. 

No  State  shall  keep  troops  or 1    10      3 

SILVER  COIN  a  tender  in  payment  of  debts.    No  State  shall  make 

anything  but  gold  and 1    10      1 

SLAVE.  Neither  the  United  States  nor  any  State  shall  assume  or 
pay  any  debt  or  obligation  incurred  in  aid  of  insurrection  or  re- 
bellion, or  any  claim  for  the  loss  or  emancipation  of  any  [Amend- 
ments]        14      4    — 

SLAVERY  nor  involuntary  servitude,  except  as  a  punishment  for 
crime,  whereof  the  party  shall  have  been  duly  convicted,  shall 
exist  in  the  United  States,  or  any  places  subject  to  their  juris- 
diction.   Neither   [Amendments]    13      1    — 

SOLDIERS  shall  not  be  quartered,  in  time  of  peace,  in  any  house 

without  the  consent  of  the  owner.    [Amendments] 3    —    — 

SOUTH  CAROLINA  entitled  to  five  Representatives  in  the  first  Con- 
gress          1      2      3 

SPEAKER  and  other  officers.    The  House  of  Representatives  shall 

choose  their 1      2     5 

SPEECH  OR  OF  THE  PRESS.  Congress  shall  make  no  law  abridg- 
ing the  freedom  of  [Amendments] 1    —   — 

SPEEDY  AND  PUBLIC  trial  by  a  jury.  In  all  criminal  prosecu- 
tions the  accused  shall  have  a  [Amendments] 6    —    — 

STANDARD    OF    WEIGHTS    and    measures.     Congress    shall    fix 

the   1      8      5 

8TATE  OF  THE  UNION.    The  President  shall,  from  time  to  time, 

give  Congress  information  of  the 2      8    — 

STATE  LEGISLATURES,  and  all  executive  and  judicial  officers  of 
the  United  States,  shall  take  an  oath  to  support  the  Constitu- 
tion.   All  members  of  the  several 6    —      3 

8TATES.  When  vacancies  happen  in  the  representation  from  any 
State,  the  executive  authority  shall  issue  writs  of  election  to  fill 

such   vacancies    1     2     4 

When  vacancies  happen  in  the  representation  of  any  State  in  the 
Senate,  the  executive  authority  shall  issue  writs  of  election  to 
fill  such  vacancies.     [Amendments].. 17   —   — 
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Legislature  of  any  State  may  empower  executive  thereof  to  make 
temporary  appointment  until  the  people  fill  the  vacancy  by  elec- 
tion.    [Amendments] 17  —  — 

Congress  shall  have  power  to  regulate  commerce  among  the  sev- 
eral     '. 1     8    3 

No  State  shall  enter  into  any  treaty,  alliance,  or  confederation. . .      1   10     1 

Shall  not  grant  letters  of  marque  and  reprisal 1   10    1 

Shall  not  coin  money,  i 1    10    1 

Shall  not  emit  bills  of  credit 1   10    1 

Shall  not  make  anything  but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts 1   10    1 

Shall  not  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  im- 
pairing the  obligation  of  contracts 1   10    1 

Shall  not  grant  any  title  of  nobility 1   10    1 

Shall  not,  without  the  consent  of  Congress,  lay  any  duties  on  im- 
ports or  exports,  except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws 1   10    2 

Shall  not,  without  the  consent  of  Congress,  lay  any  duty  of  ton- 
nage, keep  troops  or  ships  of  war  in  time  of  peace,  enter  into  any 
agreement  or  compact  with  another  State  or  with  a  foreign 
power,  or  engage  in  war  unless  actually  invaded  or  in  such  im- 
minent danger  as  will  not  admit  of  delay 1   10    S 

Full  faith  and  credit  in  every  other  State  shall  be  given  to  the 
public  acts,  records,  and  judicial  proceedings  of  each  State 4     1  — 

Congress  shall  prescribe  the  manner  of  proving  such  acts,  records, 
and  proceedings    - 4     1  — 

Citizens  of  each  State  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizeus  in  the  several  States 4     2     1 

New  States  may  be  admitted  by  Congress  into  this  Union 4     3    1 

But  no  new  State  shall  be  formed  or  erected  within  the  jurisdic- 
tion of  another  State 4     3     1 

Nor  any  State  formed  by  the  junction  of  two  or  more  States  or 
parts  of  States,  without  the  consent  of  the  legislatures  as  well 
as  of  Congress 4     3    1 

No  State  shall  be  deprived,  without  its  consent,  of  its  equal  suf- 
frage in  the  Seuate 5  —  — 

Three-fourths  of  the  legislatures  of  the  States,  or  conventions  of 
three-fourths  of  the  States,  as  Congress  shall  prescribe,  may 
ratify  amendments  to  the  Constitution 5 

The  United  States  shall  guarantee  a  republican  form  of  govern- 
ment to  every  State  in  the  Union * 4     4  — 

They  shall  protect  each  State  against  invasion. 4     4  — 

And  on  application  of  the  legislature,  or  the  executive,  (when  the 
legislature  cannot  be  convened,)  against  domestic  violence 4     4  — 

The  ratification  by  nine  States  shall  be  sufficient  to  establish  the 
Constitution  between  the  States  so  ratifying  tb*  same 7 

When  the  choice  of  President  shall  devolve  on  the  House  of  Rep- 
resentatives, the  vote  shall  be  taken  by  States.    [Amendments]..    12 

But  in  choosing  the  President  the  vote  shall  be  taken  by  States, 
the  representation  from  each  State  having  one  vote.  [Amend- 
ments]         12  —  — 

A  quorum  for  choice  of  President  shall  consist  of  a  member  or 
members  from  two-thirds  of  the  States,  and  a  majority  of  all  the 
States  shall  be  necessary  to  a  choice.    [Amendments] 12  —  •— 

STATES  or  the  people.  Powers  not  delegated  to  the  United  States, 
nor  prohibited  to  the  States,  are  reserved  to  the.  [Amend- 
ments]    : 10  —  — 

SUFFRAGE  in  the  Senate.    No  State  shall  be  deprived  without  its 

consent  of  its  equal 5  —  ~* 

SUITS  at  common  law,  where  the  value  in  controversy  shall  exceed 

$20,  shall  be  tried  by  jury.    [Amendments] 7  —  — 

In  law  or  equity  against  one  of  the  States,  by  citizens  of  another 
State,  or  by  citizens  of  a  foreign  State.  The  judicial  power  of 
the  United  States  shall  not  extend  to  [Amendments] 11  —  — 

SUPREME  COURT.  Congress  shall  have  power  to  constitute  tri- 
bunals inferior  to  the 1    8    9 

SUPREME  COURT,  and  such  inferior  courts  as  Congress  may  es- 
tablish. The  judicial  power  of  the  United  States  shall  be  vested 
in  one •• •• 3    1  ~ 
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SUPREME  COURT.    The  judges  of  the  Supreme  and  inferior  courts 

shall  hold  their  offices  luring  good  behavior 3      1    — 

The  compensation  of  the  judges  shall  not  be  diminished  during 
their  continuance  in  office 8      1    — 

Shall  have  original  jurisdiction.  In  all  cases  affecting  ambassa- 
dors, other  public  ministers  and  consuls,  and  in  which  a  State 
may  be  a  party,  the 3      2      2 

Shall  have  appellate  jurisdiction,  both  as  to  law  and  the  fact, 
with  such  exceptions  and  regulations  as  Congress  may  make. 

The   J. 8      2     2 

SUPREME  LAW  of  the  land.  This  Constitution,  the  laws  made  in 
pursuance  thereof,  and  the  treaties  of  the  United  States,  shall 
be  the  6    —     2 

The  judges  in  every  State  shall  be  bound  thereby 6   —      2 

SUPPRESS  insurrections  and  repel  invasions.  Congress  shall  pro- 
vide for  calling  forth  the  militia  to  execute  the  laws 1      8    15 

SUPPRESSION  of  insurrection  or  rebellion  shall  not  be  questioned. 
The  public  debt,  including  the  debt  for  pensions  and  bounties, 
incurred  in  the.     [Amendments] 14      4    — 

TAX  shall  be  laid  unless  in  proportion  to  the  census  or  enumeration. 

No  capitation  or  other  direct.    [Amended  by  16th  amendment]..      19      4 

TAX  or  duty  shall  be  laid  on  articles  exported  from  any  State.    No. .      1      9      5 

TAXES  (direct)  and  Representatives,  how  apportioned  among  the 
several  States.  [Amended  by  14th  amendment,  section  2,  and 
16th  amendment] 1     2     3 

TAXES,  duties,  imposts,  and  excises.    Congress  shall  have  power  to 

lay 1      8     1 

They  shall  be  uniform  throughout  the  United  States 1     8      1 

TAXES  on  incomes.     Congress  shall  have  power  to  lay  and  collect 

[Amendments]   17    —    — 

TEMPORARY  APPOINTMENTS  until  the  next  meeting  of  the 
legislature.  If  vacancies  happen  in  the  Senate  in  the  recess  of 
the  legislature  of  a  State,  the  executive  of  the  State  shall  make. 
[Amended  by   17th   amendment] 1     3     2 

TEMPORARY  APPOINTMENTS  until  the  people  fill  the  vacancy  by 
election.  When  vacancies  happen  in  the  Senate,  the  legislature 
of  any  State  may  empower  the  executive  of  the  State  to  make. 
[Amendments]    17    —   — 

TENDER  in  payment  of  debts.    No  State  shall  make  anything  but 

gold  and  silver  coin  a 1    10      1 

TERM  OF  FOUR  YEARS.    The  President  and  Vice-President  shall 

hold  their  offices  for  the 2      1      1 

TERM  for  which  he  is  elected.  No  Senator  or  Representative  shall 
be  appointed  to  any  office  under  the  United  States  which  shall 
have  been  created  or  its  emoluments  iucreased  during  the 1      6      2 

TERRITORY  or  other  property  of  the  United  States.  Congress  shall 
dispose  of  and  make  all  needful  rules  and  regulations  respecting 
the   4      8      2 

TEST  as  a  qualification  for  any  office  or  public  trust  shall  ever  be  re- 
quired.   No  religious   6   —     3 

TESTIMONY  of  two  witnesses  to  the  same  overt  act,  or  on  confession 
in  open  court.  No  person  shall  be  convicted  of  treason  except 
on   the    3     3     1 

THREE-FOUUTHS  OF  THE  LEGISLATURES  of  the  States,  or 
conventions  in  three-fourths  of  the  States,  as  Congress  shall  pre- 
scribe, may  ratify  amendments  to  ijie  Constitution 5    —    - — 

TIE.    The  Vice-President  shall  have  no  vote  unless  the  Senate  be 

equally  divided   1      3      4 

TIMES,  PLACES,  AND  MANNER  of  holding  elections  for  Senators 
and  Representatives  shall  be  prescribed  in  each  State  by   the 

legislature    thereof 14      1 

But  Congress  may  at  any  time  by  law  make  or  alter  such  regula- 
tions, except  as  to  the  places  of  choosing  Senators 1      4      1 

TITLE  OF  NOBILITY.    The  United  States  shall  not  giant  any 1      9      8 

No  State  shall  grant  any 1    10      1 

TITLE  of  any  kind,  from  any  king,  prince,  or  foreign  state,  with- 
out the  consent  of  Congress.  No  person  holding  any  office  un- 
der the  United  States  shall  accept  of  any 19      8 
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TONNAGE  without  the  consent  of  Congress.    No  State  shall  lay  any 

duty  of  1    10     3 

TRANQUILLITY,  provide  for  the  common  defense,  Ac.    To  insure 

domestic.    [Preamble]    —   —   — 

TREASON  shall  consist  only  in  levying  war  against  the  United 
States,  or  in  adhering  to  their  enemies,   giving  them  aid  and 

comfort    3      3     1 

No  person  shall,  unless  on  the  testimony  of  two  witnesses  to  the 
same  overt  act,  or  on  confession  in  open  court,  be  convicted  of . .      3     3     1 

Congress  shall  have  power  to  declare  the  punishment  of 3     3     2 

Shall  not  work  corruption  of  blood.    Attainder  of 3     3     2 

Shall  not  work  forfeiture,  except  during  the  life  of  the  person  at- 
tainted.   Attainder  of   3      3     2 

TREASON,  BRIBERY,  or  other  high  crimes  and  misdemeanors. 
The  President,  Vice-President,  and  all  civil  officers  shall  be  re- 
moved from  office  on  impeachment  for  and  conviction  of 2      4     I 

TREASON,  FELONY,  AND  BREACH  OF  THE  PEACE.*  Sena- 
tors and  Representatives  shall  be  fn-irileged  from  arrest  while 
attending,  or  while  going  to  or  returning  from  the  sessions  of 
Congress,  except  in  cases  of 1     6     1 

TREASURY,  but  in   consequence  of  appropriations   made  by   law. 

No  money  shall  be  drawn  from  the 1     9     7 

TREATIES.  The  President  shall  have  power,  with  Jthe  advice  and 
consent  of  the  Senate,  provided  two-thirds  of  the  Senators  pres- 
ent concur,  to  make 2     2     2 

The  judicial  power  shall  extend  to  all  cases  arising  under  the  Con- 
stitution, laws,  and 3     2     1 

They  shall  be  the  supreme  law  of  the  land,  and  the  judges  in 
every  State  shall  be  bound  thereby 6    —     2 

TREATY,  alliance,  or  confederation.    No  State  shall  enter  into  any. .      1    10     % 

TRIAL,  judgment,  and  punishment  according  to  law.  Judgment  in 
cases  of  impeachment  shall  not  extend  further  than  to  removal 
from,  and  disqualification  for,  office;  but  the  party  convicted 
shall  nevertheless  be  liable  and  subject  to  indictment 1      3     7 

TRIAL  BY   JURY.    All   crimes,   except   in   cases   of   impeachment, 

shall  be  tried  by  jury 3     2     3 

Such   trial  shall  be   held   in  the  State   within   which  the  crime 

shall  have  been  committed % 3      2     3 

But  when  not  committed  within  a  State,  the  trial  shall  be  at  such 

a  place  as  Congress  may  by  law  have  directed 8     2     3* 

In  all  criminal  prosecutions  the  accused  shall  have  a  speedy  and 

public.    [Amendments]     6    —   — 

Suits  at  common  law,  when  the  amount  exceeds  $20,  shall  be  by 

[Amendments]    7    —   — 

TRIBUNALS  inferior  to  the  Supreme  Court.    Congress  shall  have 

power  to  constitute 1      S     9 

TROOPS  or  ships  of  war  in  time  of  peace  without  the  consent  of 

Congress.    No  State  shall  keep 1    10     3 

TRUST  OR  PROFIT  under  the  United  States,  shall  be  an  elector  for 
President  and  Vice-President.  No  Senator,  Representative,  or 
person  holding  any  office  of 2     1     2 

TWO-THIRDS  of  the  members  present.  No  person  shall  be  con- 
victed oh  an  impeachment  without  the  concurrence  of 1     3     6 

TWO-THIRDS,  may  expol  a  member.    Each  House,  with  the  con* 

currence  of   1      5     2 

TWO-THIRDS.    A  bill  returned  by  the  President  with  his  objections, 

may  be  repassed  by  each  House  bya  vote  of 1     7     2 

TWO-THIRDS  of  the  Senators  present  concur.  The  President  shall 
have  power,  by  and  with  the  advice  and  consent  of  the  Senate, 
to  make  treaties,  provided 2     2     2 

TWO-THIRDS  of  the  legislatures  of  the  several  States.  Congress 
shall  call  a  convention  for  proposing  amendments  to  the  Con- 
stitution on  the  application  of *. .      5    —   — 

TWO-THIRDS  of  both  Houses  shall  deem  it  necessary.     Congress 

shall  propose  amendments  to  the  Constitution  whenever 5   —   — 

rWO-THIRDS  of  the  States.  When  the  choice  of  a  President  shall 
devolve  on  the  House  of  Representatives,  a  quorum  shall  con- 
sist of  a  member  or  members  from  [Amendments] 12   —  — 
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TWO-THIRDS  of  the  whole  number  of  Senators.  A  quorum  of  the 
Senate,  when  choosing  a  Vice-President,  shall  consist  of 
[Amendments]    12    —    — 

TWO-THIRDS,  may  remove  the  disabilities  imposed  by  the  third 
section  of  the  fourteenth  amendment.  Congress,  by  a  vote  of 
[Amendments] 14      3    — 

TWO    YEARS.    Appropriations    for    raising   and   supporting   armies 

shall  not  be  for  a  longer  term  than 1      8    12 

UNION.    To  establish  a  more  perfect  [Preamble] *  —  —  — 

The  President  shall,  from  time  to  time,  give  to  Congress  informa- 
tion of  the  state  of  the 2  3  1 

New  States  may  be  admitted  by  Congress  into  this 4  3  1 

But  no  new  State  shall  be  formed  or  erected  within  the  jurisdic- 
tion  of   another 4  8  1 

UNREASONABLE  searches  and  seizures.  The  people  shall  be  se- 
cured   in    their    persons,    houses,    papers,    and    effects    against 

[Amendments]    4    —    — 

And  no  warrants  shall  be  issued  but  upon  probable  cause,  sup- 
ported by  oath  or  affirmation,  and  particularly  describing  the 
place  to  be  searched,  and  the  persons  or  things  to  be  seized. 
[Amendments]    4    —    — 

UNUSUAL  punishments  inflicted.  Excessive  bail  shall  not  be  re- 
quired, nor  excessive  fines  imposed,  nor  cruel  and  [Amend- 
ments]          &   —    — 

USE  without  just  compensation.    Private  property  shall  not  be  taken 

for  public  [Amendments]   5    —    — 

USEFUL  arts,  by  securing  for  limited  times  to  authors  and  inventors 
the  exclusive  right  to  their  writings  and  inventions.  Congress 
shall  have  power  to  promote  the  progress  of  science  and  the. ...       1      8      6 

VACANCIES  happening  in  the  representation  of  a  State.  The  exec- 
utive thereof  shall  issue  writs  of  election  to  fill 1      2      4 

VACANCIES  happening  in  the  representation  of  any   State  in  the 

Senate.    How  filled.     [Amendments] 17    —    — 

VACANCIES  happening  in  the  Senate  in  the  recess  of  the  legislature 

of  a  State.    How  filled.    [Amended  by  17th  amendment] 1      3      2 

VACANCIES  that  happen  during  the  recess  of  the  Senate,  by  grant- 
ing commissions  which  shall  expire  at  the  end  of  the  next 
session.    The  President  shall  have  power  to  fill 2      2      3 

VALIDITY  of  the  public  debt  incurred  in  suppressing  insurrection 
against  the  United  States,  including  debt  for  pensions  and 
bounties,  shall  not  be  questioned.    [Amendments] 14      4    ■ — 

VESSELS  bound   to  or  from  the  ports  of  one   State,   shall  not  be 

obliged  to  enter,  clear,  or  pay  duties  in  another  State 1      9      6 

VETO  of  a  bill  by  the  President.    Proceedings  of  the  two  Houses 

upon   the    1      7      2 

VICE-PRESIDENT  of  the  United  States  shall  be  President  of  the 

Senate     1      3      4 

He  shall  have  no  vote  unless  the  Seuate  be  equally  divided 1      3      4 

The  Senate  shall  choose  a  President  pro  tempore  in  the  absence  of 

the   1      3      5 

He  shall  be  chosen  for  the  term  of  four  years 2      1      1 

The  number  and  the  manner  of  appointing  electors  for  President 

and    2      1      2 

In   case  of   the  removal,   death,   resignation,  or  inability   of   the 

President,  the  powers  and  duties  of  his  office  shall  devolve  on 

the    2      1      5 

Congress  may  provide  by  law  for  the  case  of  the  removal,  death, 

resignation,  or  inability  both  of  the  President  and 2      1      5 

On  impeachment  for  and  conviction  of  treason,  bribery,  and  other 

high  crimes  and  misdemeanors,   shall   be  removed  from   office. 

The    .• 2      4    — 

VICE-PRESIDENT.     THE  MANNER  OF  CHOOSING  THE.    The 

electors  shall  meet  in  their  respective  States  and  vote  by  ballot 
for  President  and  Vice-President,  one  of  whom,  at  least,  shall  not 
be  an  inhabitant  of  the  same  State  with  themselves.  [Amend- 
ments]          12    —    — 

The  electors  shall  name,  in  distinct  ballots,  the  person  voted  for 
as  Vice-President.    [Amendments]   12    —    — 
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They  shall  make  distinct  lists  of  the  persons  voted  for  as  Vice- 
President,  which  lists  they  shall  sign  and  certify,  and  send 
sealed  to  the  seat  of  Government,  directed  to  the  President  of 
the  Senate.    [Amendments!   12   —  — 

The  President  of  the  Senate  shall,  In  the  presence  of  the  Senate 
and  House  of  Representatives,  open  all  the  certificates,  and  the 
votes  shall  be  then  counted.    [Amendments] 12   —  — 

The  person  having  the  greatest  number  of  votes  shall  be  Vice- 
President,  if  such  number  be  a  majority  of  the  whole  number  of 
electors.    [Amendments]    12   —  — 

If  no  person  have  a  majority,  then  from  the  two  highest  numbers 
on  the  list  the  Senate  shall  choose  the  Vice-President.  [Amend- 
ments]       12   —  — 

A  quorum  for  this  purpose  shall  consist  of  two-thirds  of  the 
whole  number  of  Senators ;  and  a  majority  of  the  whole  number 
shall  be  necessary  to  a  choice.    [Amendments] 12   —  — 

But  if  the  House  shall  make  no  choice  of  a  President  before  the 
4th  of  March  next  following,  then  the  Vice-President  shall  act 
as  President,  as  in  the  case  of  the  death  or  other  constitutional 
disability  of  the  President.    [Amendments] 12 

No  person  constitutionally  ineligible  as  President  shall  be  eligible 
as.    [Amendments] 12   —  — 

VIOLENCE.  The  United  States  shall  guarantee  to  every  State  a  re- 
publican form  of  government,  and  shall  protect  each  State 
against  invasion  and  domestic 4     4  — 

VIRGINIA    entitled  to  ten  Representatives  in  the  first  Congress....      12     3 

VOTE.    Each  Senator  shall  have  one 1     3     1 

The  Vice-President,  unless  the  Senate  be  equally  divided,  shall 
have  no 1     3     4 

VOTE  requiring  the  concurrence  of  the  two  Houses  (except  upon  a 
question  of  adjournment)  shall  be  presented  to  the  President. 
Every  order,  resolution,  or 1     7     3 

VOTE,  shall  not  be  denied  or  abridged  by  the  United  States  or  by 

any  State  on  account  of  race,  color,  or  previous  condition  of 

servitude.     The    right    of    citizens    of    the    United    States    to. 

[Amendments]    15     1   — 

VOTE  OF  TWO-THIRDS.  Each  House  may  expei  a  member  by  a..  1  5  2 
A  bill  vetoed  by  the  President  may  be  repassed  in  each  House 

by  a    17     2 

No  person  shall  be  convicted  on  an  impeachment  except  by  a. . . .  1  3  6 
Whenever   both  Houses  shall  deem  it  necessary,  Congress  may 

propose  amendments  to  the  Constitution  by  a 5   —   — 

The  President  may  make  treaties  with  the  advice  and  consent  of 

the  Senate,  by  a 2      2     2 

Disabilities  incurred  by  participation  in  insurrection  or  rebellion, 

may  be  relieved  by  Congress  by  a  [Amendments] 14     3   — 

WAR,  grant  letters  of  marque  and  reprisal,  and  make  rules  concerning 
captures  on  land  and  water.  Congress  shall  have  power  to  de- 
clare          1      8   11 

For  governing  the  land  and  naval  forces.  Congress  shall  have 
power  to  make  rules  and  articles  of 1      8   14 

No  State  shall,  without  the  consent  of  Congress,  unless  actually 
invaded,  or  in  such  imminent  danger  as  will  not  admit  of  de- 
lay, engage  in 1    10     3 

WAR  against  the  United  States,  adhering  to  their  enemies,  and  giv- 
ing them  aid  and  comfort.    Treason  shall  consist  only  in  levying..      3     3     1 

WARRANTS  shall  issue  but  upon  probable  cause,  on  oath  or  affirma- 
tion, describing  the  place  to  be  searched,  and  the  person  or 
things  to  be  seized.    No  [Amendments] 4   —  — 

WEIGHTS  AND  MEASURES.    Congress  shall  fix  the  standard  of..      18     5 

WELFARE  and  to  secure  the  blessings  of  liberty,  &c.    To  promote 

the  general.    [Preamble] —   —  — 

WELFARE.    Congress  shall  have  power  to  provide  for  the  common 

defense  and  general 1     8     1 

WITNESS  against  himself.    No  person  shall,  in  a  criminal  case,  be 

compelled  to  be  a  [Amendments] 5   —  — 

WITNESSES  against  him.    In  all  criminal  prosecutions  the  accused 

shall  be  confronted  with  the  [Amendments] 6   —  — 
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WITNESSES  in  hit  favor.    In  all  criminal  prosecutions  the  accused 

shall  have  compulsory  process  for  obtaining  [Amendments] ....      6   —   — 

WITNESSES  to  the  same  overt  act,  or  on  confession  in  open  court. 
No  person  shall  be  convicted  of  treason  unless  on  the  testimony 
of  two   3     3     1 

WRIT  OF  HABEAS  CORPUS  shall  not  be  suspended  unless  in  case 

of  rebellion  or  invasion  the  public  safety  may  require  it 1     9     2 

WRITS  of  election  to   fill  vacancies  in   the  representation   of  any 

State.    The  executives  of  the  State  shall  issue 1     2     4 

WRITTEN  opinion  of  the  principal  officer  in  each  of  the  Executive* 

Departments  on  any  subject  relating  to  the  duties  of  his  office. 

The  President  may  require  the 2     2     1 

YEAS  AND  NAYS  of  the  members  of  either  House  shall,  at  the  de- 
sire of  one-fifth  of  those  present,  be  entered  on  the  journals. ...      1     5     3 
The  votes  of  both  Houses  upon  the  reconsideration  of  a  bill  re- 
turned by  the  President  with  his  objections  shall  be  determined 
by    17     2 
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CONSTITUTION 


WE  THE  PEOPLE  of  the  United  States,  in  Order  to  form  a  more 
perfect  Union,  establish  Justice,  insure  domestic  Tranquility,  pro- 
vide for  the  "common  defence,  promote  the  general  Welfare, 
and  secure  the  Blessings  of  Liberty  to  ourselves  and  our  Pos- 
terity, do  ordain  and  establish  this  CONSTITUTION  for  the 
United  States  of  America. 

Motei  of  Decisions 


Purpose  and  effect  of  preamble  and 
constitution  in  general.— The  Constitu- 
tion is  a  compact  made  by  the  people 
of  the  United  States,  to  govern  them- 
selves as  to  general  objects,  In  a  cer- 
tain manner.  Chi s holm  v.  ^Georgia 
U793)  2  Dall.  419,  472,  1  L.  Ed.  440. 

The  Constitution  was  ordained  and 
established  by  the  people  of  the  United 
States  for  themselves,  for  their  own 
government,  and  not  for  the  govern- 
ment of  the  individual  states.  The 
powers  they  conferred  on  the  govern- 
ment were  to  be  exercised  by  itself,  and 
the  limitations  on  power,  if  expressed 
in  general  terms,  are  naturally  and  nec- 
essarily applicable  to  the  government 
created  by  the  instrument.  Barron, 
Use  of  Tiernan,  v.  Baltimore  (1833)  7 
Pet  243,  248,  8  L.  Ed.  672. 

The  spirit  of  the  federal  constitution 
or  its  preamble  cannot  be  invoked, 
apart  from  the  words  of  that  instru- 
ment, to  invalidate  a  state  statute.  Ja- 
cobson  v.  Commonwealth  of  Massa- 
chusetts (1905)  25  Sup.  Ct.  358,  197  U. 
S.  11,  49  L.  Ed.  643,  3  Ann.  Cas.  765, 
affirming  judgment  Commonwealth  v. 
Pear  (1903)  66  N.  EL  719,  183  Mass. 
242,  67  L.  R.  A.  935. 

The  constitution  was  not  framed  for 
the  special  protection  of  those  who  vio- 
late statutes,  but  for  the  good  of  the 
entire  citizenship,  and  should  be  con- 
strued in  view  of  changes  in  social  con- 
ditions. State  v.  Missouri  Pac.  Ry. 
Co.  (Kan.  1915)  152  P.  777. 

The  preamble  is  merely  a  generic 
statement  of  the  aims  of  the  national 
government,  and  is  not  a  grant  or  del- 
egation of  power  to  be  considered  in 
determining  the  validity  of  a  state  stat- 
ute. Hockett  v.  State  Liquor  Licensing 
Board  (Ohio,  1915)  110  N.  E.  485. 

See,  also,  Dred  Scott  v.  Sandford 
(1856)  19  How.  293,  15  L.  Ed.  691; 
Lane  County  v.  Oregon  (1868)  7  WalL 
71,  19  L.  Ed.  101;  Texas  v.  White 
et  al.  (1868)  7  Wall.  700,  19  L.  Ed. 
227;  Claflin  ▼.  Houseman,  assignee 
(1876)  93  U.  S.  130,  23  L.  Ed.  833; 
Williams  v.  Bruffy  (1877)  96  U.  S. 
176,  24  L.  Ed.  716;  Tennessee  v.  Davis 
(1879)  100  U.  S.  257,  25  L.  Ed.  648; 
Langford  v.  U.  S.  (1879)  101  U.  S. 
341,  25  L.  Ed.  1010;  U.  S.  v.  Jones 
(1883)  109  U.  S.  513,  3  Sup.  Ct.  346,  27 
L.  Ed.  1015;  Ft  Leavenworth  Railroad 


Co.  v.  Lowe  (1885)  114  U.  S.  525,  5 
Sup.  Ct.  995,  29  L.  Ed.  264;  The  Chi- 
nese Exclusion  Case  (1889)  130  U*  S. 
581,  9  Sup.  Ct  623,  32  L.  Ed.  1068; 
Geofroy  v.  Riggs  (1890)  133  U.  S. 
258,  10  Sup.  Ct  295,  33  L.  Ed.  642; 
In  re  Neagle  (1890)  135  U.  S.  1,  10 
Sup.  Ct  658,  34  L.  Ed.  55;   In  re  Ross 

(1891)  140  U.  S.  453,  11  Sup.  Ct 
897,  35  L.  Ed.  581;    Logan  v.   U.   S. 

(1892)  144  U.  S.  263,  12  Sup.  Ct  617, 

36  L.  Ed.   429;    Lascelles  v.  Georgia 

(1893)  148  U.  S.  537,  13  Sup.  Ct  687, 

37  L.  Ed.  549;  In  re  Tyler  (1893)  149 
U.  S.  164,  13  Sup.  Ct  785,  37  L.  Ed. 
689;  Fong  Yue  Ting  v.  U.  S.  (1893) 
149  U.  S.  698,  13  Sup.  Ct  1016,  37  L. 
Ed.  905;  U.  S.  v.  E.  O.  Knight  Co. 
(1895)  156  U.  S.  1,  15  Sup.  Ct  249, 
89  L.  Ed.  325;  Mattox  v.  U.  S.  (1895) 
156  U.  S.  237,  15  Sup.  Ct  337,  39  L. 
Ed.  409;  In  re  Quarles  and  Butler 
(1895)  158  U.  S.  532,  15  Sup.  Ct  959, 
32  L.  Ed.  1080;  In  re  Debs,  Petitioner 
(1895)  158  U.  S.  564,  15  Sup.  Ct 
900,  39  L.  Ed.  1092;  Ward  v.  Race 
Horse  (1896)  163  U.  S.  504,  16  Sup. 
Ct  1076,  41  L.  Ed.  244;  De  Lima  v. 
Bidwell  (1901)  182  U.  S.  1,  21  Sup. 
Ct  743,  45  L.  Ed.  1041;  Prout  ▼.' 
Starr  (1903)  188  U.  S.  537,  23  Sup. 
Ct  398,  47  L.  Ed.  584;  South  Carolina 
▼.  U.  S.  (1905)  199  U.  S.  437,  26  Sup. 
Ct  110,  50  L.  Ed.  261,  4  Ann.  Cas. 
737;  Ellis  v.  U.  S.  (1907)  206  U.  S. 
246,  27  Sup.  Ct.  600,  51  L.  Ed.  1047, 
11  Ann.  Cas.  589;  Dick  v.  U.  S.  (1908) 
208  U.  S.  340,  28  Sup.  Ct  399,  52  L.  Ed. 
520;  Muller  v.  Oregon  (1908)  208  U. 
S.  412,  28  Sup.  Ct  324,  52  L.  Ed.  551, 
13  Ann.  Cas.  957. 

General  welfare— Protection  of  mi- 
gratory birds.— See  notes  under  art  4, 
|  3,  cl.  2,  post 

—  Home  rule  as  to  Intoxicating  liq- 
uors.—The  home  rule  amendment,  Const 
Ohio,  art  15,  §  9a,  relating  to  home 
rule  on  the  subject  of  intoxicating  liq- 
uors, held  not  violative  of  the  general 
welfare  clause.  Hockett  v.  State  Liq- 
uor Licensing  Board  (Ohio,  1915)  110 
N.  E.  485. 

—  Levy  of  taxes.— See  art  1,  §  8, 
cl.  1,  post,  and  notes  thereunder. 

Cited  without  definite  application, 
McCulloch  v.  Maryland  (1819)  4  Wheat 
316,  403,  4  L.  Ed.  579;  U.  S.  v.  Olsson 
(D.  C.  1912)  196  Fed.  562. 
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Art.  1,  §  1 


CONSTITUTION 


CLagialattt*  F 


ARTICLE  I 

Section.  I.  All  legislative  Powers  herein  granted  shall  be  vested 
in  a  Congress  of  the  United  States,  which  shall  consist  of  a  Senate 
and  House  of  Representatives. 


Kotos  of  Decisions 


1. 

a. 

4. 

6. 
6. 

7. 

8. 

9. 
10. 

U. 

12. 
18. 

14. 

15. 

IB. 
17. 
18. 
19. 
20. 
SI. 
22. 
28. 

£4. 
25. 
£6. 
27. 
28. 
29. 
30. 
31. 

32. 

33. 


Construction  of  section  In  general. 
Meaning  of  congress  referred  to  in  Joint 

resolution. 
Division  of  governmental  powers. 
Powers    of   houses   of    congress    acting 

separately. 

Power    of   investigation. 

Imposing  restrictions  in  United  States 
senators. 

Power  to  punish  for  contempt 

Delegation  of  legislative  power— To  ju- 
diciary in  general. 

An ti -trust  laws. 

To  executive  or  administrative  of- 
ficer in  general. 

-  Violation  of  department  rule  as 
offense. 

Suspension  of  laws. 

— -  Recognition  of  local  laws  in  bank- 
ruptcy   act 

Regulation  of  commerce  In  gen- 
eral. 

-  Transportation  and  sale  of  intox- 
icating liquors. 

Transportation  of  live  stock. 

Pure   food  laws. 

Enforcement  of  immigration  laws, 

-  Tariff  laws  and  regulations. 

-  Construction  or  removal  of  bridges. 

Organization  of  militia. 

-  Government  of  Philippine  Islands. 

Government  of  city  of  Washington 

and  the  District  of  Columbia. 

Postal  regulations. 

Civil  service  legislation. 

Regulation  of  canals  and  harbors. 

Disposition  of  public  lands. 

— -   Regulation  of  forest  reserves. 

Reclamation  of  arid  lands. 

Location   of  mining  claims. 

Encroachment  by  executive  on  legisla- 
tive power. 

Encroachment  by  judiciary  on  legisla- 
tive power. 

Encroachment  on  executive  power. 


1.  Construction  of  section  In  general. 

—The  provision  in  this  section  that  "all 
legislative  powers  herein  granted  shall 
be  vested  in  a  congress  of  the  United 
States11  means  that  Congress— keeping 
within  the  limits  of  its  powers  and  ob- 
serving the  restrictions  imposed  by  the 
Constitution— may,  in  its  discretion,  en- 
act any  statute  appropriate  to  accom- 
plish the  objects  for  which  the  national 
-government  was  established.  Burton 
v.  U.  S.  (1906)  26  Sup.  Ct.  688,  693, 
202  U.  S.  344,  50  L.  Ed.  1057,  6  Ann. 
Cas.  392. 

2.  Meaning  of  congress  referred  to 
In  Joint  resolution^— Where  a  joint  res- 
olution passed  by  the  fortieth  congress, 
suspended  the  execution  of  an  act  "un- 
til the  further  order  of  congress,"  it 
was  held  that  the  intention  was  not 
only  to  suspend  the  execution  during 
the  existence  of  that  congress,  and  un- 
til that  congress  should  further  order, 
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but  until  the  further  order  of  the  legis- 
lative body  called  in  this  section  Ma 
congress  of  the  United  States."  U.  S. 
v.  Stockslager  (1889)  9  Sup.  Ct  382, 
129  U.  S.  470.  32  L.  Ed.  785. 

# 

3.  Division  of  governmental  powers. 

^Wherever  the  legislative  power  of  a 
government  is  undefined,  it  includes  the 
judicial  and  executive  attributes.  Coo- 
per v.  Telfair  (1800)  4  U.  S.  (4  DalL) 
14,  1  L.  Ed.  72L 

The  definition  of  officers,  the  classifi- 
cation of  officers,  and  the  prescription 
of  the  penalties  are  legislative  and  not 
executive  functions.  U.  S.  v.  Eleven 
Thousand  One  Hundred  and  Fifty 
Pounds  of  Butter  (1912)  195  Fed.  657, 
115  C.  a  A.  463,  affirming  judgment 
(D.  C.  1911)  188  Fed.  157. 

Under  this  section,  and  article  2,  | 
1,  cl.  1,  and  article  3,  §  1,  the  powers 
of  the  federal  government  are  divided 
into  three  departments,  each  separate 
from  the  others.  Oregon  R.  &  Naviga- 
tion Co.  v.  Campbell  (C.  C.  1909)  173 
Fed.  957,  affirmed  (1913)  33  Sup.  Ct 
1026,  230  U.  S.  525,  57  L.  Ed.  1601 

The  theory  is  that,  in  so  far  as  these 
powers  are  derived  from  the  constitu- 
tion, the  departments  may  be  regarded 
as  independent  of  each  other,  bat  be- 
yond that  all  are  subject  to  regulations 
by  law  touching  the  discharge  of  duties 
to  be  performed.  Kendall  v.  U.  & 
(1838)  12  Pet  524,  610,  9  L.  Ed.  118L 

In  general,  and  except  at  certain 
points  where  they  necessarily  touch 
each  other,  the  three  great  departments 
of  the  government  move  apart,  each  in 
its  orbit  (1854)  6  Op.  Atty.  Gen.  326» 
344,  citing  Martin  v.  Hunter  (1816)  1 
Wheat  304,  329,  4  L.  Ed.  97. 

4.  Powers  of  houses  of  congress  sat- 
ing separately.— Neither  branch  of  con- 
gress, when  acting  separately,  can  law- 
fully exercise  more  power  than  is  con- 
ferred by  the  constitution  on  the  whole 
body,  except  in  the  few  instances  where 
authority  is  conferred  on  either  house 
separately,  as  in  the  case  of  impeach- 
ments. Kilbourn  v.  Thompson  (1880) 
103  U.  S.  168,  182,  26  L.  Ed.  377. 

A  Senate  resolution,  not  concurred  in 
by  the  House  of  Representatives,  nor 
approved  by  the  President,  directing  the 
Interstate  Commerce  Commission  to 
make  investigation  of  certain  railroads, 
held  not  a  law  of  the  United  States, 
and  did  not  enlarge  the  authority  or 
jurisdiction  of  the  Commission  to  in- 
spect defendant's  records  and  corre- 
spondence, conferred  by  the  Interstate 
Commerce  Act,  Comp.  St.  |  8592(5). 
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0.  S.  v.  Nashville,  C.  &  St  L.  By.  (D. 
C.  1914)  217  Fed.  254. 

5,  Power  of  Investigation,— See,  also, 
notes  under  art  1,  §  8>  cL  18,  post. 

An  investigation  by  a  committee  of 
congress,  under  a  resolution  reciting 
that  a  certain  firm,  who  were  debtors 
of  the  United  States,  were  interested  in 
a  so-called  real-estate  pool  in  the  Dis- 
trict of  Columbia,  the  history  and  char- 
acter of  which  the  committee  was  to 
examine,  on  the  assumption  that  a  set- 
tlement had  been  made  in  bankruptcy 
proceedings  against  said  debtor  to  the 
disadvantage  of  the  United  States,  was 
judicial  in  its  nature,  and  therefore  not 
a  legitimate  subject  of  legislative  in- 
quiry. Kilbourn  v.  Thompson  (1880) 
103  U.  S.  168,  26  L.  Ed.  377. 

The  court,  without  affirming  that 
such  a  power  can  arise  in  any  case 
other  than  those  already  specified,  de- 
cides that  it  can  exist  in  no  case  where 
the  house,  attempting  to  exercise  it, 
invokes  lis  aid  in  a  ^matter  to  which  its 
authority  does  not  "extend,  such  as  an 
inquiry  into  the  private  affairs  of  the 
citizen.     Id. 

Congress  cannot  compel  the  produc- 
tion of  private  books  and  papers  of 
citizens  for  its  inspection,  except  in 
the  course  of  judicial  proceedings,  or  in 
suits  instituted  for  that  purpose,  and 
then  only  upon  averments  that  its 
rights  in  some  way  depend  upon  evi- 
dence therein  contained.  In  re  Pacific 
Ry.  Commission  (C.  C.  1887)  32  Fed. 
241. 

Congress  cannot  empower  a  commis- 
sion to  investigate  the  private  affairs, 
book 8,  and  papers  of  the  officers  and 
employes  of  corporations  indebted  to 
the  government,  as  to  their  relations  to 
other  companies  with  which  such  cor- 
porations have  had  dealings,  except  so 
far  as  such  officers  and  employes  are 
willing  to  submit  the  same  for  inspec- 
tion; and  the  investigation  of  the  Pa- 
cific Railway  Commission  into  affairs  of 
officers  and  employe's  of  the  Pacific 
Railway  Companies,  under  the  act  of 
March  3,  1887,  is  limited  to  that  ex- 
tent    Id. 

The  powers  of  Congress  in  respect  to 
investigation  and  legislation  are  not  ab- 
solutely identical;  but  the  power  of  in- 
vestigation is  the  wider  and  extends  to 
matters  on  which  it  could  not  cpnstitu- 
tionally  legislate  directly,  if  tftey  are 
reasonably  calculated  to  afford  infor- 
mation useful  and  material  in  the  fram- 
ing of  constitutional  legislation.  Inter- 
state Commerce  Commission  v.  Harri- 
man  (C.  C.  1908)  157  Fed.  432,  order 
modified  Harriman  v.  Interstate  Com- 
merce Commission  (1908)  29  Sup.  Ct. 
115,  211  IT.  S.  407,  53  L.  Ed.  253. 

6.  Imposing  restrictions  on  United 
States  senators.— R.  S.  §  1782,  now  in- 
cluded in  Comp.  St  {  10283,  making 
it  an  offense  for  a  senator  to  agree  to 
receive  or  to  receive  compensation  for 
services  to  be  rendered  or  rendered  to 
any  persdn,   before   a   department   of 


the  government,  in  relation  to  a  pro- 
ceeding, matter,  or  thing  in  which  the 
United  States  is  a  party  or  interested,, 
is  a  valid  enactment  within  the  powers 
of  congress.  Burton  v.  U.  S.  (1906)  26 
Sup.  Ct.  688,  693,  202  U.  S.  344,  50  L. 
Ed.  1057,  6  Ann.  Cas.  392. 

7.  Power  to  punish  for  contempt— 

The  house  may  punish  persons  not 
members  thereof  for  contempt.  This 
authority  is  incident  to  all  legislative 
bodies,  and  extends  to  the  imprison- 
ment of  the  party  for  a  period  not  be- 
yond the  adjournment  or  periodical  dis- 
solution of  such  bodies.  Anderson  v. 
Dunn  (1821)  19  U.  S.  (6  Wheat)  204, 
5  L.  Ed.  242.  The  power  is  limited  to- 
those  cases  where  such  power  is  neces- 
sary to  the  carrying  out  or  enforcement 
of  the  powers  granted.  Kilbourn  v. 
Thompson  (1880)  103  U.  S.  168,  190, 
26  L.  Ed.  377. 

The  process  issued  by  the  house,  for 
a  contempt,  may  be  executed  at  any 
place  within  the  United  States.  An- 
derson v.  Dunn  (1821)  19  U.  S.  (6 
Wheat)  204,  5  L.  Ed.  242. 

K.,  for  refusing  to  answer  certain 
questions  put  to  him,  as  a  witness,  by 
the  house,  concerning  the  business  of 
a  real  estate  partnership  of  which  he 
was  a  member,  and  to  produce  certain 
books-  and  papers  in  relation  thereto, 
was,  by  an  order  of  the  house,  impris- 
oned for  45  days  in  the  common  jail 
of  the  District  of  Columbia.  He  brought 
suit  to  recover  damages  therefor  against 
the  sergeant  at  arms,  who  executed  the 
order,  and  the  members  of  the  commit- 
tee who  caused  him  to  be  brought  be- 
fore the  house,  where  he  was  adjudged 
to  be  in  contempt  of  its  authority. 
Held  that,  although  the  house  can  pun- 
ish its  own  members  for  disorderly  con- 
duct, or  for  failure  to  attend  its  ses- 
sions, and  can  decide  cases  of  con- 
tested elections,  and  determine  the 
qualifications  of  its  members,  and  ex- 
ercise the  sole  power  of  impeachment 
of  officers  of  the  government,  and  may, 
where  the  examination  of  witnesses  is 
necessary  to  the  performance  of  these 
duties,  fine  or  imprison  a  contumacious 
witness,  there  is  not  found  in  the  Unit- 
ed States  constitution  any  general  pow- 
er vested  in  either  house  to  punish 
for  contempt  Kilbourn  v.  Thompson 
(1880)   103  U.  S.  168,  26  L.  Ed.  377. 

The  parliament  of  England,  before 
its  separation  into  bodies  since  known 
as  the  "House  of  Lords"  and  the 
"House  of  Commons."  was  a  high  court 
of  judicature,  the  highest  in  the  realm, 
possessed  of  the  general  power  inci- 
dent to  such  a  court  of  punishing  for 
contempt,  and  on  its  separation  the 
power  remained  with  each  body,  but 
neither  house  of  congress  was  consti- 
tuted a  part  of  any  court  of  general  ju- 
risdiction, nor  has  it  any  history  to 
which  the  exercise  of  such  power  can 
be  traced.  Its  power  must  be  sought 
alone  in  some  express  grant  in  the  con- 
stitution,   or    be    found    necessary    to 
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carry  Into  effect  such  powers  as  are 
there  granted.     Id. 

No  person  can  be  punished  for  con- 
tumacy as  a  witness  before  either 
house  of  congress,  unless  his  testimony 
is  required  in  a  matter  in  which  it  has 
jurisdiction  to  inquire,  and  neither 
house  possesses  the  general  power  to 
inquire  into  the  private  affairs  of  the 
citizen.     Id. 

The  senate  may  punish  persons  oth- 
er than  its  own  members  for  contempts 
of  its  authority.  Ex  parte  Nugent  (C. 
C.  1848)  Fed.  Cas.  No.  10,375. 

An  inquiry  by  the  United  States  sen- 
ate as  to  what  person,  if  any,  had  vio- 
lated the  rule  of  the  senate  which  re- 
quires that  all  treaties  laid  before  them 
should  be  kept  secret  until  the  senate 
should  take  off  the  injunction  of  se- 
crecy, is  a  matter  within  the  jurisdic- 
tion of  the  senate,  and  it  may  punish 
for  contempt  of  such  rule.    Id. 

The  senate  and  house  of  representa- 
tives of  the  United  States  is  the  sole 
judge  of  its  own  contempts;  and  in 
case  of  commitment  for  contempt  no 
other  body  or  court  can  have  a  right 
to  inquire  directly  into  the  correctness 
or  propriety  of  the  commitment,  or  to 
discharge  the  prisoner  on  habeas  cor- 
pus.    Id. 

8.  Delegation  of  legislative  power- 
To  Judlolary  Jn  general.— R.  S.  §  102, 
Oomp.  St  §  158,  making  it  a  misde- 
meanor punishable  by  indictment  to  re- 
fuse to  give  testimony  before  either 
house  of  congress  or  any  committee 
thereof,  is  not  unconstitutional,  as  del- 
egating to  the  courts  the  powers  of  the 
houses  to  punish  for  contempt.  In  re 
Chapman  (1897)  17  Sup.  Ct.  677,  681, 
166  U.  S.  661,  41  L.  Ed.  1154. 

1  Stat  275,  prescribing  rules  for  the 
government  of  the  federal  courts,  "sub- 
ject however  to  such  alterations  and 
additions  as  the  said  courts  respective- 
ly shall  *  *  *  deem  expedient  or  to 
such  regulations  as  the  supreme  court 
•  •  •  shall  think  proper  •  *  *  to 
prescribe  to  any  circuit  or  district  court 
concerning  the  same,"  under  which 
statute  the  circuit  courts  of  Kentucky 
amended  their  execution  process  so  as 
to  conform  to  the  law  of  Kentucky 
which  subjected  lands  to  execution,  did 
not  contain  a  delegation  by  the  con- 
gress of  legislative  power  to  the  judi- 
ciary. United  States  Bank  v.  Halstead 
(1825)  23  U.  S.  (10  Wheat)  51,  6  L. 
Ed.  264. 

The  judicial  department  is  independ- 
ent of  the  legislative,  in  the  federal 
government,  and  congress  cannot  make 
the  courts  its  instruments  in  conducting 
mere  legislative  investigations.  In  re 
Pacific  Ry.  Commission  (C.  O.  1887) 
32  Fed.  241. 

Congress  may  confer  on  a  federal 
court  authority  to  fix  the  amount  of  toll 
chargeable  by  a  bridge  company  for  the 
use  of  a  bridge  constructed  by  it,  under 
an  act  of  the  legislatures  of  Canada 
and  New  York,  over  public  navigable 
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waters  of  the  United  States,  as  the  ex- 
ercise of  judicial  functions  are  alone  in- 
volved in  determining  the  amount  of 
such  compensation.  Canada  Southern 
Ry.  Co.  v.  International  Bridge  Co.  (D* 
C.  1881)  8  Fed.  190. 

9- Antl-tnist     laws.— Legislative 

power  is  not  unconstitutionally  delegat- 
ed to  the  courts  by  the  provisions  of 
Act  July  2,  1890,  H  1,  2  (Comp.  St  ft 
8820,  8821),  prohibiting  combinations  in 
restraint  of  interstate  or  foreign  trade 
or  commerce,  because  the  general  lan- 
guage of  these  provisions  leaves  it  to 
the  judiciary  to  decide  whether  in  a 
given  case  the  particular  acts  come 
within  the  condemnation  of  the  statute. 
Standard  Oil  Co.  v.  U.  S.  (1911)  31 
Sup.  Ct.  502,  523,  221  U.  S.  1,  55  L. 
Ed.  619,  34  L.  B.  A.  (N.  S.)  834,  Ann. 
Cas.  1912D,  734,  affirming  judgment  U. 
S.  v.  Standard  Oil  Co.  (C.  C.  1909) 
173  Fed.  177. 

The  anti-trust  act  of  1890  (Comp.  St 
*  8820  et  seq.),  is*  not  a  delegation  of 
legislative  power  to  the  judiciary'  on  the 
theory  that  it  is  so  vague  in  its  terms 
as  to  require  the  courts  to  declare  what 
shall  and  what  shall  not  constitute  an 
offense  thereunder  in  contravention  of 
this  provision.  U.  S.  ▼.  Patterson  (D. 
C.  1912)  201  Fed.  697. 

10. To  executive  or  administra- 
tive officer  In  general.— Congress  cannot 
delegate  its  power  to  make  laws  to  an 
executive  department,  or  to  an  admin- 
istrative officer.  Morrill  v.  Jones 
(1882)  106  U.  S.  466,  1  Sup.  Ct  423, 
27  L.  Ed.  267;    Field  v.  Clark  (1892) 

143  U.  S.  649,  691,  12  Sup.  Ct  495, 
36  L.  Ed.  294;    U.  S.  v.  Eaton  (1892) 

144  U.  S.  677,  687,  12  Sup.  Ct  764,  36 
L.  Ed.  591;  Stratton  v.  Oceanic  Steam- 
ship Co.  (1905)  140  Fed.  829,  72  C. 
C.  A.  241;  U.  S.  v.  Hoover  (D.  C. 
1904)  133  Fed.  950;  U.  S.  v.  Moody 
(D.  C.  1908)  164  Fed.  269;  Robert 
Dunlap  &  Co.  v.  U.  S.  (1897)  33  Ct 
CI.  135. 

Congress  may,  however,  authorise  ad- 
ministrative officers  to  make  necessary 
rules  and  regulations  to  enforce  the 
provisions  of  a  law.  Field  v.  Clark 
(1892)  143  U.  S.  649,  691,  12  Sup.  Ct 
495,  36  L.  Ed.  294;  Caha  v.  U.  S. 
(1894)  152  U.  S.  211,  14  Sup.  Ct  513, 
38  L.  Ed.  415;  In  re  Kollock  (1897) 
165  U.  S.  526,  17  Sup.  Ct  444,  41  L. 
Ed.  813;  Buttfield  v.  Stranahan  (1901) 
192  U.  S.  470,  24  Sup.  Ct  349,  48  L. 
Ed.  525;  Union  Bridge  Co.  v.  U.  S. 
(1907)  204  U.  S.  364,  27  Sup.  Ct  367, 
51  L.  Ed.  523;  Stratton  v.  Oceanic 
Steamship  Co.  (1905)  140  Fed.  829,  72 
C.  C.  A.  241;  U.  S.  v.  Hoover  (D.  C. 
1904)  133  Fed.  950;  U.  S.  v.  Moody 
(D.  C.  1908)  164  Fed.  269. 

The  power  of  an  administrative  offi- 
cer to  make  rules  and  regulations  does 
not  by  implication  give  to  such  officer 
authority  to  repeal,  extend,  or  modify 
an  act  of  congress.  Morrill  v.  Jones 
(1882)  106  U.  S.  466,  1  Sup.  Ct  423, 
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27  L.  Ed.  267;  Field  v.  Clark  (1892) 
143  U.  S.  649,  691,  12  Sup.  Gt.  495,  36 
L.  Ed.  294;  IT.  S.  v.  Eaton  (1892)  144 
U.  S.  677,  687,  12  Sup.  Ct.  764,  36  L. 
Ed.  591;  U.  S.  v.  Eleven  Thousand  One 
Hundred  and  Fifty  Pounds  of  Butter 
(1912)  195  Fed.  657,  115  C.  C.  A.  463 
(affirming  judgment  [D.  G.  1911]  188 
Fed.  157);  U.  S.  v.  Moody  (D.  0. 
1908)  164  Fed.  269. 

Congress  may  make  the  revival  of  a 
law  conditioned  upon  a  fact  then  con- 
tingent, and  empower  the  president  to 
declare  by  proclamation  that  such  fact 
has  occurred,  and  the  law  is  revived. 
The  Aurora  v.  U.  S.  (1813)  11  U.  S. 
(7  Cranch)  382,  3  L.  Ed.  378. 

The  act  of  August  2,  1886,  imposing 
a  tax  upon  the  manufacture,  etc.,  of 
oleomargarine,  involves  no  unconstitu- 
tional delegation  of  power  to  determine 
what  acts  shall  be  criminal,  since  the 
criminal  offense  is  fully  and  completely 
defined  by  the  act,  and  the  designation 
of  the  marks,  brands,  and  stamps  is 
merely  the  discharge  of  an  administra- 
tive function,  needful  to  the  operation 
of  the  machinery  of  the  law.  In  re 
KoUock  (1897)  17  Sup.  Ct.  444,  446, 
165  U.  S.  526.  41  L.  Ed.  813. 

Legislative  powers  are  not  unconsti- 
tutionally delegated  to  the  Secretary 
of  War  by  Comp.  St.  §  9970,  empower- 
ing that  official,  when  satisfied,  after 
a  hearing  of  the  parties  interested, 
that  a  bridge  over  a  navigable  water- 
way of  the  United  States  is  an  unrea- 
sonable obstruction  to  navigation,  to  re- 
quire such  changes  or  alterations  as 
will  render  navigation  reasonably  safe, 
easy,  and  unobstructed.  Union  Bridge 
Co.  v.  U.  S.  (1907)  27  Sup.  Ct.  367, 
370,  204  U.  S.  364,  51  L.  Ed.  523  (af- 
firming judgment  U.  S.  v.  Union  Bridge 
Co.  [D.  C.  llfotf]  143  Fed.  377) ;  Presi- 
dent, etc.,  of  Monongahela  Bridge  Co.  v. 
U.  S.  (1910)  30  Sup.  Ct.  356,  360,  216 
U.  S.  177,  54  L.  Ed.  435,  judgment  af- 
firmed U.  S.  v.  Monongahela  Bridge  Co. 
(D.  C.  1908)  160  Fed.  712. 

The  distinction  is  between  a  delega- 
tion of  power  to  make  the  law,  and 
a  discretion  as  to  its  execution,  to  be 
exercised  under  and  in  pursuance  of  the 
law.  Stratton  v.  Oceanic  Steamship  Co. 
(1905)  140  Fed.  829,  72  C.  C.  A.  241. 

It  is  within  the  power  of  Congress  to 
vest  in  executive  officers  the  power  to 
promulgate  administrative  rules,  but 
this  is  never  deemed  to  extend  to  the 
making  of  rules  to  subvert  the  stat- 
ute. St  Louis  Independent  Packing 
Co.  v.  Houston  (C.  C.  A.  1914)  215 
Fed.  553,  reversing  order  (D.  C.  1913) 
204  Fed.  120. 

Act  Aug.  11,  1888,  §  5  (25  Stat.  424), 
authorizing  the  secretary  of  war  to 
make  such  ru4es  and  regulations  as  may 
be  necessary  to  protect  improvements 
on  the  Mississippi,  and  providing  that 
any  violation  of  such  rules  shall  con- 
stitute a  misdemeanor,  etc.,  superseded 
by  section  9931,  Comp.  St.,  is  not  inval- 
id as   conferring   legislative    authority 
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on  the  secretary  of  war  as  he  is  only 
authorized  to  make  the  rules,  and  it  is 
the  act  of  congress  which  declares  the 
violation  to  be  a  misdemeanor.  U.  S. 
v.  Breen  (G.  C.  1889)  40  Fed.  402. 

The  delegation  of  power  made  by 
Comp.  St  §  9861,  authorizing  the  sec- 
retary of  war  to  prescribe  regulations 
for  use  of  .canals,  is  constitutional.  U. 
S.  v.  Moody  (D.  C.  1908)  164  Fed.  269. 

The  enforcement  of  a  law  may  be 
made  to  depend  upon  a  condition  to  be 
ascertained  by  an  executive  officer. 
Robert  Dunlap  &  Co.  v.  U.  S.  (1897)  33 
Ct.  CI.  135. 

Mistakes,  if  any,  made  in  the  execu- 
tion of  an  act  which  is  subsequently  re- 
pealed, cannot  be  rectified  by  executive 
action  after  such  repeal.  (1881)  17  Op. 
Atty.  Gen.  60. 

No  mere  omission  or  failure  to  pro- 
vide for  contingencies,  for  which  it 
might  have  been  wise  to  provide  speci- 
fically, justifies  any  judicial  or  execu- 
tive addition  to  the  language  of  a  stat- 
ute.   (1899)  22  Op.  Atty.  Gen.  405. 

Federal  Reserve  Act  Dec.  23,  1913, 
§  Ilk  (Comp.  St  {  9794),  authorizing 
the  Federal  Reserve  Board  to  grant  to 
national  banks  applying  therefor  the 
right  to  act  as  trustee,  etc.,  under  the 
rules  of  the  board,  held  not  invalid,  as 
an  attempted  delegation  of  legislative 
powers,  in  violation  of  this  section. 
People  v.  Brady  (HI.  1915)  110  N.  E. 
864. 

M.  —  Violation  of  departmental 
rule  as  offense.— Congress  cannot  dele- 
gate its  power  so  as  to  authorize  an  ad- 
ministrative officer,  by  the  adoption  of 
regulations,  to  create  an  offense  and 
prescribe  its  punishment.  U.  S.  v.  Han- 
son (1909)  167  Fed.  881,  93  C.  C.  A. 
371;  U.  S.  v.  Matthews  (D.  C.  1906) 
146  Fed.  306;  U.  S.  v.  Louisville  &  N. 
R.  Co.  (D.  C.  1910)  176  Fed.  942; 
(1898)  22  Op.  Atty.  Gen.  266. 

12.  — •  Suspension  of  laws.— Con- 
gress has  power  to  commit  to  the  Presi- 
dent or  the  head  of  a  department  the 
power  to  determine  whether  facts  ex- 
ist on  which  the  operation  of  a  law  is  to 
toe  suspended  in  a  particular  instance 
as  provided  in  it,  and  thereupon  to  de- 
clare the  operation  of  the  law  sus- 
pended in  such  instance,  and  this  power 
has  been  exercised  by  Act  1905,  c.  1496, 
§5  3,  4,  relating  to  quarantine  regula- 
tions. U.  S.  v.  Louisville  &  N.  R.  Co. 
(D.  C.  1910)  176  Fed.  942. 

13.  Recognition  of  local   law  In 

bankruptcy  act^-The  recognition  of  the 
local  law  by  Bankr.  Act  July  1,  1898, 
(Comp.  St.  {  9590),  in  the  matter  of 
exemptions,  dower,  priority  of  pay- 
ments, etc.,  does  not  render  the  act  void 
as  an  attempt  by  congress  unlawfully 
to  delegate  its  legislative  power.  Han- 
over Nat.  Bank  v.  Moyses  (1902)  22 
Sup.  Ct.  857,  861,  186  U.  S.  181,  46  L. 
Ed.  1113. 

14.  — -  Regulation   of  commerce   in 
generals-Legislative  power  was  not  un- 
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constitutionally  delegated  to  American 
Railway  Association  and  Interstate 
Commerce  Commission  by  the  provi- 
sion in  Comp.  St.  {  8609,  that  after  a 
date  named  only  cars  with  drawbars 
with  a  uniform  height  shall  be  used  in 
interstate  commerce,  and  that  the 
standard  shall  be  fixed  by  the  commis- 
sion. St  Louis,  I.  M.  &  S.  R.  Co.  v. 
Taylor  (1908)  28  Sup.  Ct.  616,  617,  210 
U.  S.  281,  52  L.  Ed  1061. 

The  mere  delegation  by  Congress  to 
the  Interstate  Commerce  Commission 
of  certain  powers  is  not  equivalent  to 
specific  action  by  Congress  in  respect 
to  the  particular  matters  involved, 
which  prevents  a  state  from  making 
regulations  conducive  to  the  welfare  of 
its  citizens  that  may  indirectly  affect 
commerce.  Missouri  Pac.  R.  Co.  v.  Lar- 
abee  Flour  Mills  Co.  (1900)  29  Sup. 
Ct.  214,  218,  211  U.  S.  612,  53  L.  Ed. 
352. 

Congress  had  power  to  confide  to  the 
Secretary  of  Commerce  and  Labor  the 
enforcement  of  the  penalty  for  bringing 
into  the  United  States  an  alien  afflict- 
ed with  a  loathsome  or  dangerouB  conta- 
gious disease,  in  violation  of  Act  March 
3,  1903,  c  1012,  |  9.  Oceanic  Steam 
Nav.  Co.  v.  Stranahan  (1909)  29  Sup. 
Ct.  671,  676,  214  U.  S.  320,  53  L.  Ed. 
1013;  International  Mercantile  Marine 
Co.  v.  Same  (1909)  29  Sup.  Ct.  678, 
214  U.  S.  344,  53  L.  Ed.  1024. 

Leaving  to  the  Interstate  Commerce 
Commission,  the  carrying  out  of  details 
under  Act  Feb.  4,  1887,  §  20,  as 
amended  by  Act  June  29,  1906,  |  7 
(Comp.  St.  {  8592)  prescribing  a  uni- 
form system  of  accounting  for  carriers, 
is  not  illegal  as  a  delegation  of  legisla- 
tive authority.  Interstate  Commerce 
Commission  v.  Goodrich  Transit  Co. 
(1912)  32  Sup.  Ct.  436,  224  U.  S.  194, 
56  L.  Ed.  729,  reversing  judgment  Good- 
rich Transit  Co.  v.  Interstate  Com- 
merce Commission  (Com.  C.  1911)  190 
Fed.  943. 

Congress  may  delegate  to  the  Inter- 
state Commerce  Commission  authority 
to  control  the  intrastate  rates  maintain- 
ed by  a  carrier  under  state  authority  to 
the  extent  necessary  to  remove  the  re- 
sulting unjust  discrimination  against 
interstate  commerce.  Houston,  E.  & 
W.  T.  R.  Co.  v.  U.  S.  (1914)  34  Sup.  Ct. 
833,  234  U.  S.  342,  58  L.  Ed.  1341,  af- 
firming decrees  Texas  &  P.  Ry.  Co.  v. 
Same  (Com.  Ct.  1913)  205  Fed.  380,  and 
Houston,  E.  &  W.  Ry.  Co.  v.  Same 
(Com.  Ct.  1913)  205  Fed.  391. 

Legislative  power  is  not  unlawfully 
delegated  to  the  Interstate  Commerce 
Commission  by  Act  June  18,  1910,  S  8, 
amending  Act  Feb.  4.  1887,  {  4  (Comp. 
St.  §  8566),  vesting  in  the  Interstate 
Commerce  Commission  power  to  deter- 
mine whether,  in  view  of  the  preference 
and  discrimination  clauses  of  sections 
2  and  3  (sections  8564,  8565),  a  peti- 
tioning carrier  shall  be  relieved  of  the 
operation  of  the  long  and  short  haul 
clause.    U.  S.  v.  Atchison,  T.  &  S.  F.  R. 
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Co.  (1914)  84  Sup.  Ct  986,  234  U.  & 
476,  58  L.  Ed.  1408;  Same  v.  Union 
Pac.  R,  Co.  (1914)  34  Sup.  Ct  995,  234 
U.  S.  495,  58  L.  Ed.  1426,  reversing 
decree  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
U.  S.  (Com.  Ct  1911)  191  Fed.  856. 

The  power  delegated  by  Congress  to 
the  Interstate  Commerce  Commission 
to  prescribe  railroad  rates  for  the  fu- 
ture is  legislative  in  its  nature,  and, 
since  it  concerns  the  administrative  af- 
fairs of  the  government  which  by  rea- 
son of  variable  conditions  cannot  be 
covered  in  detail  by  direct  legislation, 
its  delegation  is  not  in  violation  of  the 
Constitution,  and  it  may  be  as  fully  ex- 
ercised by  the  commission,  as  Congress 
might  have  exercised  it,  subject  to  any 
limitations  imposed  by  Congress  itself. 
Louisville  &  N.  R.  Co.  v.  Interstate 
Commerce  Commission-  (C.  C.  1910) 
184  Fed.  118. 

Neither  Interstate  Commerce  Act 
Feb.  4,  1887  (Comp.  St  |  8563,  et 
seq.),  nor  the  amendatory  Elkins  law 
Feb.  19,  1903  (Comp.  St  {  8597,  et 
seq.),  is  unconstitutional  on  the  ground 
that  by  authorizing  carriers  to  establish 
rates  binding  on  the  shippers  it  confers 
upon  them  legislative  power.  TJ.  S.  t. 
Standard  Oil  Co.  of  Indiana  (D.  C. 
1907)  155  Fed.  305,  judgment  reversed 
Standard  Oil  Co.  of  Indiana  v.  U.  S. 
(1908)  164  Fed.  376,  90  C.  C.  A.  364, 
writ  of  certiorari  denied  U.  S.  v.  Stand- 
ard Oil  Co.  (1909)  29  Sup.  Ct  6S9,  212 
TJ.  S.  579,  58  L.  Ed.  659. 

Though  legislative  power,  properly 
speaking,  cannot  be  delegated,  the  law- 
making body,  having  enacted  into  law 
the  standard  of  charges  which  shall  con- 
trol, may  intrust  to  an  administrative 
body,  not  exercising  in  the  true  sense 
judicial  power,  the  duty  to  fix  rates  in 
conformity  with  that  standard.  (19051 
25  Op.  Atty.  Gen.  422. 

The  rate-making  power  is  not  a  ju- 
dicial function  and  cannot  be  conferred 
■constitutionally  upon  the  courts  of  the 
United  States,  either  by  way  of  original 
or  appellate  jurisdiction.    Id. 

The  courts,  however,  have  the  power 
to  investigate  any  rate  or  rates  fixed 
by  legislative  authority,  and  to  deter- 
mine whether  they  are  such  as  would 
be  confiscatory  of  the  property  of 
the  carrier,  and,  if  they  are  judicially 
found  to  be  confiscatory  in  their  ef- 
fect, to  restrain  their  enforcement    Id. 

When  a  state  legislature  has  given  to 
a  navigation  company  authority  to  col- 
lect tolls  on  a  navigable  river  when  the 
assent  of  congress  is  obtained,  and  con- 
gress subsequently  assents,  acts  after- 
wards passed  by  the  legislature,  reviving 
the  corporation  or  amending  its  charter, 
need  not  be  assented  to  by  congress,  if 
no  extension  of  the  right  to  take  tolls 
grows  out  of  the  revival  or  amendment 
Duke  v.  Cahawba  Nav.  Co.  (1846)  10 
Ala.  82,  44  Am.  Dec  472. 

Laws  Mo.  1905,  p.  162,  §  18,  prohib- 
iting the  sale  of  game,  whether  taken 
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within  or  without  the  state,  1b  not  in- 
valid as  a  regulation  of  interstate  com- 
merce, in  view  of  Act  May  25,  1900, 
I  5  (Gomp.  St  |  8708),  providing  that 
dead  bodies  of  foreign  game  animals 
transported  into  any  state  shall,  on  ar- 
rival in  the  state,  be  subject  to  the  op- 
eration of  the  laws  of  the  state,  enacted 
in  the  exercise  of  its  police  power.  State 
v.  Heger  (1906)  93  S.  W.  252,  194  Mo. 
707. 

Congress  can  authorize  an  exercise 
of  the  police  power  by  a  state,  which, 
without  such  authority,  would  be  an 
unconstitutional  interference  with  com- 
merce. People  v.  Hesterberg  (1906) 
76  N.  B.  1032,  1034,  184  N.  Y.  126,  3 
L.  R.  A.  (N.  S.)  163,  128  Am.  St  Rep. 
528,  6  Ann.  Cas.  353.  reversing  orders 
(1905)  96  N.  Y.  S.  286,  109  App.  Div. 
295,  and  Ex  parte  Hill  (1905)  96  N.  Y. 
S.  296,  109  App.  Div.  917. 

Gomp.  St  {  8708,  subjecting  to  the 
operation  of  state  laws  game  and  game 
birds  imported  in  interstate  commerce, 
confers  on  any  state  the  right  to  en- 
act laws  prohibiting  the  possession  of 
dead  game  within  certain  periods 
whether  taken  within  or  without  the 
state.    Id. 

The  provision  of  the  Interstate  Com- 
merce Act,  giving  the  Interstate  Com- 
merce Commission  authority  to  regu- 
late commerce  between  a  state  and  a 
territory,  is  not  contrary  to  the  fed- 
eral Constitution.  Galveston,  H.  &  S. 
A.  Ry.  Co.  v.  Wood,  Hagenbarth  Cat- 
tle Co.  (Tex.  1912)  146  S.  W.  538,  af- 
firming judgment  Wood,  Hagenbarth 
Cattle  Co.  v.  Galveston,  H.  &  S.  A.  Ry. 
Co.  (Civ.  App.  1910)  130  S.  W.  857. 

15.  —  Transportation  and  sale  of 
intoxicating  liquors.— Webb-Kenyon  Act 
(Comp.  St  §  8739)  held  not  invalid  as 
a  delegation  of  power  to  the  states  to 
act  for  Congress.  State  of  West  Vir- 
ginia v.  Adams  Express  Co.  (1915) 
219  Fed.  794,  135  C.  C.  A.  464  (re- 
versing order  [D.  C.  1914]  219  Fed. 
331);  Southern  Express  Co.  v.  Whit- 
tle (Ala.  1915)  69  So.  652;  State  v.  Gri- 
er  (Del.  Gen.  Sess.  1913)  4Boyce,  322, 
88  Atl.  579;  State  v.  United  States  Ex- 
press Co.  (1914)  164  Iowa,  112,  145  N. 
W.  451;  State  v.  Doe  (1914)  139  Pac. 
1169,  92  Kan.  212;  State  v.  Missouri 
Pac.  Ry.  Co.  (Kan.  1915)  152  P.  777. 

The  Wilson  bill  (Comp.  St.  §  8738)  is 
within  the  power  of  congress.  In  re 
Rahrer  (1891)  140  U.  S.  545,  11  Sup. 
Ct  865,  35  L.  Ed.  572,  reversing  (C. 
C.  1890)  43  Fed.  556;  In  re  Van  Vliet 
(C.  O.  1891)  43  Fed.  761,  10  L.  R.  A. 
451. 

The  provision  of  the  federal  constitu- 
tion vesting  in  congress  the  exclusive 
power  to  regulate  interstate  commerce 
does  not  guarantee  the  absolute  freedom 
of  such  commerce;  and  hence  the 
"Wilson  Bill"  (Act  Aug.  8,  1890  [sec- 
tion 8738,  Comp.  St]),  which  provides 
that  intoxicating  liquors  brought  into 


any  state  shall  be  subject  to  the  laws 
enacted  in  the  exercise  of  its  police 
power  "to  the  same  extent  and  in  the 
same  manner  as  though  such  liquors 
had  been  produced  in  such  state,  and 
shall  not  be  exempt  therefrom  by  rea- 
son of  being  introduced  therein  in  orig- 
inal packages  or  otherwise/'  is  not  an 
unconstitutional  restriction.  Wilkerson 
v.  Rahrer  (1891)  11  Sup.  Ct  865,  140 
17.  S.  545,  35  L.  Ed.  572,  reversing  In 
re  Rahrer  (C.  C.  1890)  43  Fed.  556, 10 
L.  R.  A.  444. 

The  effect  of  the  law  is  to  subject 
to  the  operation  of  the  police  power 
of  the  state  certain  subjects  which 
were  theretofore  excluded  from  its 
operation  by  reason  of  their  being  sub- 
jects of  interstate  commerce;  and  it 
is  not  a  delegation  to  the  states  of  the 
power  to  regulate  commerce,  nor  an 
adoption  of  state  laws  as  such  regula- 
tion.   Id. 

Act  Aug.  8,  1890,  known  as  the  "Wil- 
son Bill"  (Comp.  St  §  8738),  simply 
defines  the  time  when  imported  intox- 
icating liquors  shall  become  subject  to 
state  control,  and  is  therefore  not  un- 
constitutional as  being  a  delegation  to 
the  states  of  the  power  to  regulate  in- 
terstate commerce.  In  re  Spickler 
(C.  C.  1890)  43  Fed.  653,  10  L.  R.  A. 
446. 

Congress  has  the  power  to  remove 
the  impediment  of  the  protection  of  in- 
terstate commerce  to  the  enforcement 
of  state  liquor  laws;  and  such  action 
is  not  a  delegation  of  power  to  the 
state,  but  is  a  regulation  of  commerce. 
Glenn  v.  Southern  Express  Co.  (N.  O. 
1915)  87  S.  E.  136. 

The  Wilson  Law  (Comp.  St  8  8738) 
is  not  a  delegation,  but  an  exercise,  of 
the  power  of  Congress  to  regulate  in- 
terstate commerce,  and  it  subjects  in- 
toxicating liquors  from  other  states 
in  the  original  packages  to  lawB  of  the 
state  enacted  before  its  passage.  State 
v.  Fraser  (1891)  48  N.  W.  343, 1  N.  D. 
425. 

16.  —  Transportation  of  live  stock. 

—The  provision  of  the  28-hour  law 
(Act  June  29,  1906  [Comp.  St  § 
8651]),  authorizing  the  shipper  of  cat- 
tle or  the  person  accompanying  them 
to  extend  the  time  of  their  confine- 
ment to  36  hours,  was  not  such  a  del- 
egation of  legislative  power  as  would 
render  the  law  unconstitutional. 
Southern  Pac.  Co.  v.  U.  S.  (1909)  171 
Fed.  360,  96  C.  C.  A.  252  (affirming 
judgment  U.  S.  v.  Southern  Pac.  Co. 
[D.  C.  1908]  162  Fed.  412);  U.  S.  v. 
Oregon  R.  &  Nav.  Co.  (O.  C.  1908) 
163  Fed.  640. 

17.  —  Pure  food  laws.— Oleomarga- 
rine Act  May  9,  1902,  §  4  (Comp.  St 
|  6237),  imposes  an  internal  revenue 
tax  of  10  cents  per  pound  on  adulterat- 
ed butter,  and  authorizes  the  Commis- 
sioner of  Internal  Revenue  to  decide 
what  substances  are  taxable  thereun- 
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der,  and,  with  the  approval  of  the  Sec- 
retary of  the  Treasury,  to  make  all 
needful  regulations  for  carrying  the 
act  into  effect  Held,  that  a  regula- 
tion that  butter  containing  16  per  cent 
or  more  of  water,  milk,  or  cream  should 
be  classified  as  "adulterated  butter** 
was  valid,  being  neither  an  exercise  of 
legislative  or  judicial  power,  but  a  de- 
termination as  a  question  of  fact  of 
what  constitutes  an  "abnormal"  quan- 
tity of  water.  Coopersville  Co-Opera- 
tive  Creamery  Co.  v.  Lemon  (1908)  163 
Fed.  145,  89  C.  C.  A.  595. 

The  oleomargarine  act  is  not  uncon- 
stitutional, as  a  delegation  of  legislative 
power  to  an  administrative  branch  of 
the  government,  because,  after  provid- 
ing that  retail  dealers  in  oleomargarine 
shall  sell  only  from  original  stamped 
packages  in  quantities  not  exceeding  10 
pounds,  it  also  requires  that  it  shall 
pack  the  oleomargarine  sold  by  them 
in  suitable  wooden  or  paper  packages, 
which  shall  be  marked  and  printed  as 
the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of 
the  Treasury,  shall  prescribe.  Lock- 
wood  v.  U.  S.  (1909)  178  Fed.  437,  102 
C.  C.  A.  441. 

18.  —  Enforcement  of  Immigration 

laws.— The  power  and  authority  of  the 
United  States,  as  an  attribute  of  its 
sovereignty,  to  either  prohibit  or  regu- 
late the  immigration  of  aliens,  are  plen- 
ary, and  Congress  may  choose  such 
agencies  as  it  pleases  to  carry  out  what- 
ever policy  or  rule  of  exclusion  it  may 
adopt,  and,  so  long  as  such  agencies  do 
not  transcend  the  limits  of  the  author- 
ity or  abuse  the  discretion .  reposed  in 
them,  their  judgment  is  not  open  to 
challenge  or  review  by  the  courts.  U. 
S.  v.  Rodgers  (1911)  191  Fed.  970,  112 
C.  C.  A.  382. 

The  department  of  labor  may  make 
rules  and  regulations  to  carry  out  the 
statutes  and  facilitate  the  exclusion  and 
return  of  persons  whose  immigration 
congress  has  forbidden,  but  no  mere 
rule  can  operate  to  exclude  a  person 
not  excluded  by  the  statutes.  In  re 
Kornmehl  (C.  C.  1898)  87  Fed.  314. 

19.  —  Tariff  laws  and  regulations,— 
Act  Oct.  1,  1890,  §  3,  authorizing  the 
president  to  suspend,  "for  such  time 
as  he  shall  deem  just/1  the  provisions 
of  that  act  allowing  the  free  importa- 
tion of  sugars,  molasses,  coffee,  tea, 
and  hides,  as  to  any  countries  which  im- 
pose upon  the  products  of  the  United 
States  duties  which  he  "may  deem  to 
be  reciprocally  unequal  and  unjust," 
cannot  be  considered  a  delegation  of 
legislative  or  treaty-making  power;  es- 
pecially in  view  of  the  fact  that,  from 
the  foundation  of  the  government,  con- 
gress has  frequently  invested  the  presi- 
dent with  similar  discretion.  Field  v. 
Clark  (1S91)  143  U.  S.  649,  12  Sup. 
Ct.  495,  36  L.  Ed.  294,  affirming  (C.  C. 
1891)  45  Fed.  175. 

An  unconstitutional  delegation  of  leg- 
islative power  to  the  Secretary  of  the 
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Treasury  in  not  made  by  the  provi- 
sion of  Tea  Inspection  Act  March  2, 
1897  (Comp.  St.  §  8786  et  aeq.),  for- 
bidding the  importation  of  teas  inferior 
to  the  government  standards  of  purity, 
quality,  and  fitness  for  consumption, 
which  authorizes  him  to  establish  such 
standards  upon  the  recommendation  of 
a  board  of  tea  experts,  but  such  pro- 
vision merely  leaveB  to  the  Secretary 
the  executive  duty  to  effectuate  the  leg- 
islative policy  declared  in  the  statute. 
Buttfield  v.  Stranahan  (1904)  24  Sop. 
Ct.  349,  355,  192  U.  S.  470,  48  L.  Ed. 
525;  Same  v.  BidweU  (1904)  24  Sup. 
Ct  356,  192  U.  S.  498,  48  L.  Ed.  536, 
Same  v.  U.  S.  (1904)  24  Sup.  Ct  356, 
192  U.  S.  499,  48  L.  Ed.  537. 

The  provision  in  the  tariff  law,  ex- 
cluding from  this  country  teas  of  in- 
ferior quality,  and  leaving  the  final  de- 
termination of  the  question  in  respect 
thereto  to  the  customs  officers,  is  a 
valid  exercise  of  the  legislative  power. 
Cruikshank  ▼.  BidweU  (O.  C.  1898)  86 
Fed.  7. 

20.  — -  Construction  or  removal  ef 
bridges.— Congress  has  authority  to  reg- 
ulate or  prohibit  the  construction  of 
bridges  across  the  Mississippi  and  can 
also  delegate  that  authority  to  the  head 
of  a  governmental  department  U.  S. 
v.  Milwaukee  &  St.  P.  Ry.  Co.  (C.  G. 
1873)  Fed.  Cas.  No.  15,778. 

Section  18  of  the  river  and  harbor  act 
of  1899  (Act  March  3,  1899,  c.  425,  30 
Stat  1153,  Comp.  St  §  9970),  author- 
izes the  secretary  of  war  to  determine, 
after  notice  to  the  parties,  whether  any 
bridge  which  has  been  constructed  over 
any  of  the  navigable  waterways  of  the 
United  States  is  an  unreasonable  ob- 
struction to  the  free  navigation  of  such 
waters,  and  if  he  so  determines  to  no- 
tify the  parties  owning  or  controlling 
such  bridge  to  so  alter  the  same  as  to 
render  navigation  through  or  under  it 
reasonably  free,  easy,  and  unobstruct- 
ed, within  a  reasonable  time,  which  he 
shall  prescribe.  It  further  provides 
that  if,  at  the  end  of  such  time,  the  al- 
teration has  not  been  made,  the  par- 
ties owning  or  controlling  such  bridge, 
who  willfully  fail  or  refuse  to  remove 
the  same  or  to  comply  with  the  order 
of  the  secretary,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall  be  prose- 
cuted therefor.  Held,  that  such  pro- 
vision is  not  unconstitutional,  as  dele- 
gating legislative  or  judicial  power  to 
the  secretary  of  war,  but  that  the  pow- 
er conferred  upon  him  was  administra- 
tive ;  a  judicial  proceeding  in  the  courts 
being  expressly  provided  for  to  enforce 
his  orders,  in  which  the  legality  of  his 
action  may  be  reviewed,  and  any  rights 
of  the  defendants  may  be  raised  and 
determined.  E.  A.  Chatfield  Co.  v. 
City  of  New  Haven  (C.  C.  1901)  110 
Fed.  788. 

Act  Aug.  11,  1888,  S§  9,  10  (Comp. 
St  §|  9971,  9972),  providing  that  when 
the  secretary  of  war  shall  have  reason 
to  believe  that  any  bridge  i*  an  ob- 
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struction  to  free  navigation,  he  shall 
give  notice  requiring  the  bridge  to  be 
so  altered  as  to  render  navigation 
through  or  under  it  easy  and  unob- 
structed, and  imposing  a  penalty  on  the 
controllers  of  the  bridge  for  failing  to 
make  such  provision,  is  unconstitution- 
al, in  that  it  delegates  to  the  secretary 
of  war  powers  exclusively  vested  in 
congress.  U.  S.  v.  Rider  (D.  C.  1892) 
60  Fed.  406,  following  U.  S.  v.  Keokuk 
&  H.  Bridge  Co.  (D.  C.  1891)  45  Fed. 
178. 

It  is  not  an  unconstitutional  delega- 
tion of  the  legislative  function  for  Con- 
gress to  intrust  to  the  Secretary  of 
War  the  power  to  declare  what  is 
an  unreasonable  obstruction  to  naviga- 
tion.    (1896)  21  Op.  Atty.  Gen.  431. 

The  power  conferred  on  the  Secretary 
of  War  by  Comp.  St.  $  9970,  as  to  ob- 
struction of  navigation  by  bridges,  is 
administrative  in  character  and  is  a 
lawful  delegation  of  power.  (1904)  25 
Op.  Atty.  Gen.  194,  195. 

21.  —  Organization  of  mliltlfe— The 
provisions  of  Acts  2d  Cong.  (1st  Sess.) 
c  33,  enacting  that  the  militia  of  the 
respective  states  shall  be  arranged  into 
divisions  and  brigades  as  the  legisla- 
ture of  each  state  shall  direct,  and  St. 
Mass.  1809,  c.  108,  {  2,  authorising  the 
commander  in  chief,  with  the  advice 
of  his  council,  to  organize  and  arrange 
the  state  militia  conformably  to  the 
laws  of  the  United  States,  are  not  un- 
constitutional, as  being  a  delegation  of 
legislative  authority.  In  re  Adams 
(1826)  21  Mass.  (4  Pick.)  25. 

22.  —  Government  of  Philippine  Is- 
lands.—Congress  in  dealing  with  the 
Philippine  Islands  may  delegate  legisla- 
tive authority  to  such  agencies  as  it 
may  select.  U.  S.  v.  Heinszen  (1907) 
27  Sup.  Ct  742,  206  U.  S.  370,  51  L. 
Ed.  1098,  11  Ann.  Cas.  688,  reversing 
judgment  Heinszen  v.  U.  S.  (1907)  42 
Ct.  CI.  58. 

23.  —  Government  of  city  of  Wash- 
ington and  the  District  of  Columbia*— 

The  power  given  by  congress  to  the 
corporation  of  Washington  to  pass  by- 
laws for  the  government  of  the  city  is 
not  a  delegation  of  the  power  of  exclu- 
sive legislation  given  to  congress  by 
the  constitution  of  the  United  States. 
Washington  v.  Eaton  (C.  C.  1833)  Fed. 
Cas.  No.  17,228. 

Congress  is  without  power  to  dele- 
gate general  legislative  authority  to  the 
local  government  of  the  District  of  Col- 
umbia. An  act  of  this  nature,  there- 
fore, passed  by  the  legislative  assembly 
of  the  District,  such,  for  instance;  as 
the  act  making  judgments  liens  on  real 
estate,  Is  void.  Roach  v.  Van  Riswick 
(D.  C.  1879)  4  MacArthur,  171. 

24.  —  Postal  regulations.— Con- 
gress may  confer  authority  on  the  post- 
master general  to  forbid  delivery  of 
registered  letters  or  payment  of  mon- 
ey orders  to  one  using  the  mails  for 


fraudulent  purposes,  but  not  to  deprive 
them  of  the  ordinary  use  of  the  mails. 
Fairfield  Flower  Co.  v.  Bradbury  (C. 
C.  1898)  89  Fed.  393. 

25.  —  Civil  service  legislation.— The 
civil  service  law  does  not  delegate  leg- 
islative power  to  the  president  and 
civil  service  commission.  Butler  v. 
White  (O.  C.  1897)  83  Fed.  578. 

26.  —  Regulation  of  canals  and 
harbors*— New  York  Harbor  Act 
(Comp.  St  §  9935)  does  not  unlawfully 
delegate  any  portion  of  the  power  of 
congress  over  navigation  and  commerce. 
The  act,  in  effect,  provides  that  scows 
shall  be  dumped  only  at  the  place  or 
places  indicated  by  the  supervisor,  and 
makes  disobedience  of  his  orders  an  of- 
fense, and  is  a  valid  exercise  of  police 
power  to  protect  waterways  from  ob- 
structive and  injurious  deposits.  U.  S. 
v.  Romard  (C.  C.  1898)  89  Fed.  156. 

The  grant  by  congress  by  section 
9861,  Comp.  St.,  to  the  secretary  of 
war  of  authority  to  prescribe  such  rules 
and  regulations  for  canals,  etc.,  owned 
or  operated  by  the  United  States,  as  in 
his  judgment  public  necessity  may  re- 
quire, was  not  invalid  as  a  delegation  of 
legislative  power;  and  the  rules  made 
pursuant  thereto  have  the  force  of  law, 
so  that  persons  violating  the  same  by 
drawing  off  water  from  a  canal  are  sub- 
ject to  criminal  punishment  under  the 
provisions  of  the  same  act.  U.  S.  v. 
Ormsbee  (D.  C.  1896)  74  Fed.  207. 

27.  —  Disposition  of  public  lands.— 
Congress  cannot  confer  on  the  secre- 
tary of  the  interior  or  commissioner  of 
the  land  office  power  to  make  rules  and 
regulations,  such  as  prescribing  by 
whom  the  oath  is  to  be  administered 
to  one  making  a  pre-emption  entry,  or 
the  facts  to  be  contained  in  the  affida- 
vit, so  as  to  make  it  perjury  for  the 
pre -emptor  to  make  a  false  affidavit, 
when  the  facts  sworn  to  are  not  requir- 
ed by  statute  to  be  sworn  to;  and  the 
statute  does  not  authorize  the  oath  to 
be  administered  by  the  person  who  ad- 
ministers it.  U.  S.  v.  Bedgood  (D.  C. 
1891)  49  Fed.  54. 

By  the  acts  relating  to  the  miner- 
al lands  of  the  public  domain  of  July 
26,  1866,  July  9,  1870,  and  May  10, 
1872,  congress  has  recognized  the  au- 
thority of  the  legislative  assembly  of 
the  territory  and  miners  of  districts  to 
enact  laws  regulating  the  extent  of 
mining  claims  which  can  be  located, 
and  the  manner  of  working  and  devel- 
oping the  same,  and  appropriating  the 
minerals  therein  contained;  but  the 
power  to  control  and  dispose  of  said 
land  has  been  conferred  on  congress 
by  the  constitution,  and  cannot  be  dele- 
gated to  the  territorial  assembly.  Ter- 
ritory v.  Lee  (1874)  2  Mont  124. 

28.  —  Regulation  of  forest  re- 
serves.—Legislative  power  was  not  un- 
constitutionally delegated  to  the  Secre- 
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tary  of  Agriculture  by  Comp.  St  I 
5126,  authorizing  him  to  make  rules  and 
regulations  covering  forest  reserva- 
tions, and  making  violations  thereof  a 
crime.  U.  S.  v.  Grimaud  (1911)  31 
Sup.  Ct  480,  220  U.  S.  506,  65  L.  Ed. 
563;  Light  v.  U.  S.  (1911)  31  Sup. 
Ct.  485,  487,  220  U.  8.  523,  55  L.  Ed. 
570;  Dastervignes  v.  U.  S.  (1903)  122 
Fed.  30,  58  C.  C.  A.  346  (affirming  or- 
der U.  S.  v.  Dastervignes  [C.  G.  19021 
118  Fed.  199);  U.  S.  v.  Rizainelli  (D. 
G.  1910)  182  Fed.  675.  CONTRA,  U. 
S.  v.  Blasingame  (D.  G.  1902)  116  Fed. 
654. 

29. Reclamation  of  arid  lands.^ 

The  reclamation  act  is  not  in  violation 
of  the  Constitution  as  delegating  legis- 
lative authority  to  the  Secretary  of  the 
Interior.  U.  S.  v.  Hanson  (1909)  167 
Fed.  881,  93  O.  C.  A.  371. 

30.  —  Location  of  mining  claims-— 

Supplementary  regulations  concerning 
the  location  of  mining  claims,  prescrib- 
ed by  a  state  in  addition  to  the  con- 
gressional regulations,  are  not  invalid 
on  the  theory  that  they  were  enacted 
in  the  exercise  of  an  unlawful  delega- 
tion by  congress  of  legislative  power. 
Butte  City  Water  Co.  v.  Baker  (1905) 
25  Sup.  Ct.  211,  196  U.  S.  119,  49  L. 
Ed.  409,  affirming  judgment  Baker  v. 
Butte  City  Water  Co.  (1903)  72  Pac. 
617,  28  Mont.  222,  104  Am.  St.  Rep. 
683. 

31.  Enoroachment  by  executive  on  leg- 
islative power.— A  regulation  of  execu- 
tive officer  or  department  under  legis- 
lative authority  to  make  rules  to  en- 
force an  act  of  Congress,  which  sub- 
jects classes  of  property  to  forfeiture 
and  classes  of  persons  to  penalties  that 
are  excluded  by  the  statute,  held  void. 
U.  S.  v.  Eleven  Thousand  One  Hundred 
and  Fifty  Pounds  of  Butter  (1912)  195 
Fed.  657,  115  C.  C.  A.  463,  affirming 
judgment  (D.  C.  1911)  188  Fed.  157. 

Violations  of  regulations  of  execu- 
tive officer,  which  are  not  in  themselves 
violations  of  law,  are  not  criminal,  in 
the  absence  of  an  act  prescribing  penal- 
ties therefor,  and  neither  forfeitures, 
fines,  nor  penalties  may  be  prescribed 
by   executive   officers.     Id. 

The  definition  of  officers,  the  classifi- 
cation of  officers,  and  the  prescription 
of  the  penalties,  are  legislative  and  not 
executive 'offenses.     Id. 

The  proclamations  of  amnesty  of  1868 
did  not  amount  to  a  repeal  of  the  con- 
fiscation act,  since  the  President  has  no 
constitutional  pqwer  to  repeal  an  act  of 
Congress.  Confiscation  Cases  (1873) 
87  U.  S.  (20  Wall.)  92,  112,  22  L.  Ed. 
320. 

The  treasury  department  cannot  es- 
tablish or  alter  the  district  of  the  sur- 
veyor general.  But  where  the  acts  of 
congress  creating  such  districts  have 
received  a  uniform  construction  by  the 
executive,  which  has  been  acted  upon 
for  a  great  number  of  years,  under  the 
sanctions  of  the  lawmaking  power,  it 
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must  be  considered  as  conclusive  upon 
the  judiciary.  U.  S.  v.  Lytle  (C.  C. 
1849)  Fed.  Cas.  No.  15,652. 

An  order  of  the  interstate  commerce 
commission  requiring  the  railroads, 
joining  in  an  agreement  by  which  a 
through  rate  on  a  certain  class  of  traf- 
fic is  conditioned  on  a  reservation  to 
the  initial  carrier  of  the  absolute  and 
unqualified  power  to  route  the  ship- 
ments beyond  its  own  line,  to  desist 
from  enforcing  such  practice,  is  not 
legislative  in  character,  because  the 
rule  is  embodied  in  the  joint  through 
tariff  published  by  the  carriers,  where 
it  is  also  promulgated  to  the  public  and 
enforced  against  all  shippers.  Inter- 
state Commerce  Commission  v.  South* 
ern  Pac.  Co.  (C.  C.  1904)  132  Fed.  829, 
decree  reversed  Southern  Pac.  Co.  v. 
Interstate  Commerce  Commission 
(1906)  26  Sup.  Ct  330,  200  U.  S.  536, 
50  L.  Ed.  585. 

The  order  of  the  Department  of  Agri- 
culture of  April  26,  1904  (Bureau  of 
Animal  Industry  Order  No.  124),  pro- 
hibiting the  importation  of  hay  and 
straw  from  continental  Europe  as  a 
means  of  preventing  the  introduction 
of  foot  and  mouth  disease  among  cattle 
in  the  United  States,  is  a  regulation 
of  commerce  with  foreign  nations,  and 
an  exercise  of  legislative  power,  and 
therefore  void.  (1904)  25  Op.  Atty. 
Gen.  249. 

32.  Encroachment  by  Judiciary  oi 
legislative  power.— Every  possible  pre- 
sumption is  in  favor  of  the  validity  of 
a  statute,  and  this  continues  until  the 
contrary  is  shown  beyond  a  reasonable 
doubt.  One  branch  of  the  government 
cannot  encroach  on  the  domain  of  an- 
other without  danger.  Union  Pacific  R. 
Co.  v.  U.  S.  (1878)  99  U.  S.  700,  718, 
25  L.  Ed.  496;  Wells  Fargo  A  Co.  v. 
Johnson  (D.  C.  1913)  205  Fed.  60. 

The  federal  courts  have  power  to  de- 
clare an  act  of  the  state  or  federal 
legislature  invalid,  when  shown  to  be 
repugnant  to  the  constitution.  Calder 
v.  Bull  (1798)  3  Dall.  386.  1  L.  Ed. 
648;  Cooper  v.  Telfair  (1800)  4  DalL 
14,  19,  1  L.  Ed.  721;  Van  Home  v. 
Dorrance  (C.  C.  1795)  Fed.  Cas.  No. 
16,857,  2  Dall.  304,  309,  1  L.  Ed.  391; 
Southern  Ry.  Co.  ▼.  McNeill  (C.  0. 
1907)  155  Fed.  756. 

A  federal  court  will  declare  an  act  of 
congress  unconstitutional  only  when 
the  question  is  practically  free  from 
real  doubt,  and  it  must  appear  clearly 
that  it  is  beyond  the  constitutional  pow- 
er before  a  court  will  declare  the  act 
void.  U.  S.  v.  The  William  (D.  C. 
1808)  Fed.  Cas.  No.  16,700;  U.  S.  v. 
Shaiiver   (D.   C.   1914)    214   Fed.  151 

A  federal  district  court,  which  is  cre- 
ated and  its  jurisdiction  prescribed  by 
congress  cannot  hold  unconstitutional 
a  provision  of  a  congressional  act  lim- 
iting the  right  to  remove  causes  from  a 
state  court  Gibson  v.  Bellingham  & 
N.  Ry.  Co.  (D.  C.  1914)  213  Fed.  488. 

Under  Act  May,  1828,  directing  that 
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writs  of  execution  and  final  process 
shall  be  the  same  in  the  federal  court 
in  each  state  as  are  used  in  the  courts 
of  such  state,  where  the  court  adopts 
the  law  of  the  state,  providing  that  on 
levy  of  execution  the  property  shall  be 
valued  by  three  householders,  an  alter- 
ation of  each  law  by  a  rule  of  court  pro- 
viding that  two  of  the  three  household- 
ers shall  make  the  valuation  required 
is  invalid,,  as  being,  in  effect,  legislative 
action  by  the  court  McCracken  v. 
Hayward  (1844)  43  U.  S.  (2  How.)  608, 
11  L.  Ed.  397. 

Where  congress  has,  in  the  exercise 
of  its  lawful  authority,  inaugurated  or 
adopted  a  system  for  the  improvement 
of  a  harbor,  and  is,  by  appropriating 
the  public  moneys,  carrying  it  out,  the 
supreme  court  has  no  authority  to  pre- 
scribe the  manner  in  which  the  work 
shall  be  conducted,  or  to  forbid  its  com- 
pletion, or  to  require  the  undoing  of 
that  which  has  been  done.  Wisconsin  v. 
Duluth  (1877)  96  U.  S.  379,  24  L.  Ed. 
668. 

One  of  the  separate  departments  of 
government  may  not  usurp  powers  com- 
mitted by  the  constitution  to  another 
department,  and  where  in  the  judgment 
of  the  legislature  the  manufacture  of 
intoxicating  liquors  for  the  maker's  own 
use  as  a  beverage  will  defeat  the  efforts 
to  guard  the  community  against  the  ex- 
cessive use  of  liquors,  the  courts  can- 
not disregard  the  legislative  determina- 
tion. Mugler  v.  Kansas  (1887)  8  Sup. 
Ct  273,  297,  123  U.  S.  623,  31  L.  Ed. 
205. 

If  the  country  with  which  a  treaty  is 
made  is  dissatisfied  with  the  action  of 
the  legislative  department  in  modifying 
or  superseding  its  provisions,  it  may 
present  its  complaint  to  the  executive 
head  of  the  government,  and  take  such 
measures  as  it  may  deem  essential  for 
the  protection  of  its  interests.  The 
courts  can  afford  no  redress.  Wheth- 
er the  complaining  nation  has  just 
cause  of  complaint,  or  our  country  was 
justified  in  its  legislation,  are  not  mat- 
ters for  judicial  cognizance.  Whitney 
v.  Robertson  (1888)  124  U.  S.  190, 194, 

8  Sup.  Ct  456,  31  L.  Ed.  386,  citing 
Taylor  v.  Morton  (C.  C.  1855)  Fed. 
Cas.  No.  13,799. 

The  supreme  court  has  no  power  to 
set  itself  up  as  the  instrumentality  for 
enforcing  the  provisions  of  a  treaty 
with  a  foreign  nation  which  the  govern- 
ment as  a  sovereign  power  chooses  to 
disregard.   Botiller  v.  Dominguez  (1889) 

9  Sup.  Ct  525,  130  U.  S.  238,  32  L.  Ed. 
926. 

There  being  nothing  in  the  treaties 
between  China  and  the  United  States 
to  prevent  congress  from  modifying  or 
repealing  the  same,  the  question  wheth- 
er such  modification  or  repeal  is  wise 
or  just  is  not  a  judicial  question.  Chae 
Chan  Ping  v.  U.  S.  (1889)  130  U.  S. 
581,  9  Sup.  Ct  623,  32  L.  Ed.  1068. 
*  The  Interstate   Commerce   Commis- 


sion being  without  authority  to  fix  rates 
for  the  interstate  carriage  of  goods,  and 
the  court,  therefore,  without  authority 
to  enforce  such  orders,  the  court  can- 
not in  proceedings  for  their  enforce- 
ment itself  determine  in  advance  what 
are  reasonable  rates  and  compel  their 
observance;  such  power  being  legisla- 
tive, and  not  judicial.  Southern  Pac. 
Co.  v.  Colorado  Fuel  &  Iron  Co.  (1900) 
101  Fed.  779,  42  C.  C.  A.  12,  appeal 
dismissed  Colorado  Fuel  &  Iron  Co.  v. 
Southern  Pac.  Co.  (1901)  22  Sup.  Ct 
934,  46  L.  Ed.  1264. 

Violations  of  regulations  of  executive 
officer,  which  are  not  in  themselves  vio- 
lations of  law,  are  not  criminal,  in  the 
absence  of  an  act  prescribing  penalties 
therefor,  and  neither  forfeitures,  fines, 
nor  penalties  may  be  prescribed  by 
courts.  U.  S.  v.  Eleven  Thousand  One 
Hundred  and  Fifty  Pounds  of  Butter 
(1912)  195  Fed.  657,  115  C.  C.  A.  463, 
affirming  judgment  (D.  O.  1911)  188 
Fed.  157. 

Courts  have  nothing  to  do  with  the 
justice,  wisdom,  policy,  or  expediency 
of  a  law.  These  are  matters  purely  of 
legislative  deliberation  and  cognizance. 
Bennett  v.  Boggs  (C.  C.  1830)  Fed. 
Cas.  No.  1,319;  Leger  v.  Rice  (C.  C. 
1871)  Fed.  Cas.  No.  8,210;  Tilley  v. 
Savannah,  F.  &  W.  R.  Co.  (C.  O.  1881) 

5  Fed.  641. 

The  action  of  congress  in  the  allow- 
ance of  damages  for  injuries  done  to 
private  property  by  the  troops  of  the 
United  States  is  conclusive,  and  cannot 
be  revised  by  the  judiciary.  U.  S.  v. 
Williams  (O.  C.  1850)  Fed.  Cas.  No. 
16,721. 

A  promise  in  a  treaty  for  nondiscrim- 
inating import  duties  comes  within  the 
political,  and  not  the  judicial,  depart- 
ment of  the  government,  and  the  courts 
cannot  try  the  question  of  its  observ- 
ance. Taylor  v.  Morton  (C.  C.  1855) 
Fed.  Cas.  No.  13,799. 

The  executive  cannot  alter  compensa- 
tion given  to  a  public  officer  or  agent 
by  act  of  congress.  Goldsborough  v. 
United  States  (C.  C.  1840)  Fed.  Cas. 
No.  5,519. 

The  power  of  deciding  between  the 
conflicting  interests  of  river  navigation 
and  of  transportation  across  navigable 
rivers  by  permanent  structures  is  a 
legislative,  and  not  a  judicial,  power. 
Milnor  v.  New  Jersey  R.  Co.  (C.  C. 
1857)  Fed.  Cas.  No.  9,620;  Silliman  v. 
Hudson  River*  Bridge  Co.  (C.  C.  1859) 
Fed.  Cas.  No.  12,852;   Silliman  v.  Troy 

6  W.  T.  Bridge  Co.  <0.  C.  1873)  Fed. 
Cas.  No.  12,853.  CONTRA,  Silliman  v. 
Hudson  River  Bridge  Co.  (O.  C.  1857) 
Fed.  Cas.  No.  12,851. 

The  motives  of  legislators  in  the  en- 
actment of  a  statute  cannot  be  inquired 
into  judicially  in  determining  the  valid- 
ity of  the  enactment  Kountze  v.  Oma- 
ha (0.  C.  1879)  Fed.  Cas.  No.  7,928; 
Farmers'  Loan  &  Trust  Co.  v.  Chicago, 
P.  &  a  Ry.  Co.  (C.  C.  1889)  39  Fed. 
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143;  Angle  v.  Chicago,  St.  P.,  M.  &  O. 
Ry.  Co.,  Id.  912. 

Where  the  effect  of  a  combination  is 
to  directly  prevent  competition  between 
two  parallel  and  naturally  competing 
lines  of  railroad  engaged  in  interstate 
business,  it  is  in  restraint  of  interstate 
commerce,  and  a  violation  of  the  anti- 
trust act  (Act  July  2,  1890  [section 
8820  et  seq.,  Comp.  St.]),  and  the  court, 
in  a  suit  to  enjoin  it  as  such,  cannot  con- 
sider the  question  whether  the  combina- 
tion may  not  be  of  greater  benefit  to 
the  public,  than  competition  would  be; 
that  being  a  question  of  public  policy, 
to  be  determined  by  Congress.  U.  S.  v. 
Northern  Securities  Co.  (C.  C.  1903) 
120  Fed.  721,  decree  affirmed  North- 
ern Securities  Co.  v.  U.  S.  (1904)  24 
Sup.  Ct.  436,  193  U.  S.  197,  48  L.  Ed. 
679. 

An  express  provision  by  Congress  as  to 
the  construction  and  effect  to  be  giv- 
en to  bonds  executed  to  the  United 
States  cannot  be  defeated  by  the  courts 
upon  considerations  applicable  to  agree- 
ments improvidently  made  between  in- 
dividuals, nor  by  the  practice  of  depart- 
ment officials,  through  mistake  or  oth- 
erwise, to  give  such  bonds  a  different 
construction.  U.  S.  v.  United  States 
Fidelity  &  Guaranty  Co.  (C.  C.  1907) 
151  Fed.  534. 

Whether  or  not  Employer's  Liability 


Act  April  22,  1908,  c.  149,  35  Stat  65, 
is  effective  to  carry  out  the  purpose  in- 
tended, and  thus  promote  interstate 
commerce,  is  a  legislative  and  not  a 
judicial  question,  which  cannot  affect 
the  constitutional  power  of  Congress  to 
enact  it  Zikoe  v.  Oregon  R.  &  Nav. 
Co.  (C.  C.  1910)  179  Fed.  893. 

The  courts  have  the  power  to  in- 
vestigate any  rate  or  rates  fixed  by  leg- 
islative authority  and  to  determine 
whether  they  are  such  as  would  be  con- 
fiscatory of  the  property  of  the  car- 
rier, and  if  they  are  judicially  found  to 
be  confiscatory  in  their  effect  to  re- 
strain their  enforcement  (1905)  25 
Op.  Atty.  Gen.  422. 

33.  —  Encroachment  on  executive 
power.— See  notes  under  art  2,  fi  2,  cL 
2,  post. 

Cited    without    definite    application, 

McCulloch  v.  Maryland  (1819)  4  Wheat. 
316,  412,  4  Ia  Ed.  579;  Dodge  v.  Wool- 
sey  (1855)  18  How.  331,  349.  15  L. 
Ed.  401;  Ex  parte  Clarke  (1879)  100 
U.  S.  399,  421,  25  L.  Ed.  715;  U.  8.  v. 
Harris  (1883)  1  Sup.  Ct  601,  606, 106 
TJ.  S.  629,  27  L.  Ed.  290;  Cunning- 
ham v.  Neagle  (1890)  10  Sup.  Ct  658, 
678,  135  U.  S.  1,  34  L.  Ed.  55  (dis- 
senting opinion) ;  In  re  Sing  Tuck  (C. 
C.  1903)  126  Fed.  386,  394,  reversed 
%  (1904)  128  Fed.  592,  63  C.  C.  A.  199. 


Section.  2.  xThe  House  of  Representatives  shall  be  composed  of 
Members  chosen  every  second  Year  by  the  People  of  the  several 
States,  and  the  Electors  in  each  State  shall  have  the  Qualifications 
requisite  for  Electors  of  the  most  numerous  Branch  of  the  State 
Legislature. 

Notes  of  Decisions 


Right  to  vote  for  representatives.— 

The  right  to  vote  for  members  of  con- 
gress is  not  derived  from  the  constitu- 
tion and  laws  of  the  state  in  which  they 
are  chosen,  but  has  its  foundation  in 
the  constitution  of  the  United  States. 
The  Ku-KIux  Cases  (1884)  4  Sup.  Ct 
152,  158,  110  U.  S.  651,  28  L.  Ed.  274; 
Wiley  v.  Sinkler  (1900)  21  Sup.  Ct  17, 
20,  179  U.  S.  58,  45  L.  Ed.  84 ;  Knight 
v.  Shelton  (C.  C.  1905)  134  Fed.  423. 
See,  also,  Swafford  v.  Templeton  (1902) 
185  U.  S.  487,  491,  22  Sup.  Ct  783,  46 
L.  Ed.  1005. 

Electors  in  a  state,  who  have  the 
qualifications  requisite  for  electors  of 
the  most  numerous  branch  of  the  state 
legislature,  have  the  right,  under  this 
clause,  to  vote  for  representatives  in 
congress,  and  congress  has  the  consti- 
tutional power  to  protect  that  right 
U.  S.  v.  Crosby  (C.  C.  1871)  Fed.  Cas. 
No.  14,893;  U.  S.  v.  Goldman  (C.  C. 
1S78)   Fed.  Cas.  No.  15,225. 

The  right  of  suffrage  is  not  conferred 
by  the  constitution.  Minor  v.  Happer- 
sett  (1874)  21  Wall.  162,  171,  22  L. 
Ed.  627. 

Under  this  clause  and  Amend.  17,  and 
Act  June  4,  1914  (Comp.  St  §§  14a- 
14c),  the  right  to  vote  for  Rep  res  en  ta- 
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tives  and  Senators  and  to  serve  on 
election  boards  at  the  election  of  such 
officers  are  rights  secured  by  the  Con- 
stitution and  laws  of  the  United  States 
within  Cr.  Code,  §  19.  U.  S.  v.  Acsel 
(D.  C.  1915)  219  Fed.  917. 

Prescription  of  qualifications  for  vot- 
ers.—The  states  in  prescribing  the  qual- 
ifications of  voters  for  the  most  nu- 
merous branch  of  their  own  legislatures 
do  not  do  so  with  reference  to  the  elec- 
tion of  members  of  Congress,  nor  can 
they  prescribe  the  qualifications  of  vot- 
ers for  such  members,  and  the  consti- 
tution merely  adopts  the  qualifications 
furnished  by  the  states  as  the  qualifica- 
tion of  its  own  electors  for  the  popular 
branch  of  their  own  legislature.  The 
Ku-Klux  Cases  (1884)  4  Sup.  Ct  152, 
158,  110  U.  S.  651,  28  L.  Ed.  274. 

The  provision  as  to  the  qualifications 
of  electors  does  not  make  the  statutes 
and  constitutional  provisions  of  the 
various  states  parts  of  the  Constitu- 
tion and  laws  of  the  United  States. 
Shoshone  Min.  Co.  v.  Butter  (1900) 
20  Sup.  Ct.  726,  727,  177  U.  S.  505,  44 
L.  Ed.  864. 

Though  the  states  may  prescribe  the 
qualifications  of  voters  for  the  most 
numerous  branch  of  their  own  Legisla- 
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tures,  they  do  not  in  prescribing  such 
qualifications  directly  prescribe'  the  qual- 
ifications of  voters  for  representation  in 
Congress,  though  under  such  constitu- 
tional provision  the  qualifications  are 
the  same  in  each  case;  the  right  to 
vote  for  a  member  of  Congress  being 
fundamentally  based  on  the  federal 
Constitution  creating  the  office  and  pre- 
scribing the  qualifications  of  voters 
therefor.  Felix  v.  U.  fe.  (1911)  186 
Fed.  685,  108  C.  C.  A.  503. 

Power  to  determine  who  are  entitled 
to  exercise  the  right  of  suffrage  is  in 
the  several  states,  except  as  restricted 
by  the  fifteenth  amendment  of  the  fed- 
eral Constitution,  and  that  provision 
thereof  requiring  congressional  electors 
to  have  the  qualifications  of  electors  of 
the  most  numerous  branch  of  the  state 
Legislature.  Gardina  v.  Board  of  Reg- 
istrars of  Jefferson  County  (Ala.  1909) 
48  So.  788. 

Each  state  has  the  undoubted  right 
to  prescribe  the  qualifications  of  its 
own  voters;  and  it  is  equally  clear  that 
the  act  of  naturalization  does  not  con- 
fer on  the  individual  naturalized  the 
right  to  exercise  the  elective  franchise. 
The  qualification  which  the  voter  is  re- 
quired to  possess  in  a  congressional 
election  depends  entirely  on  the  laws 
of  the  state  in  which  the  elective  fran- 
chise is  exercised,  and  is  purely  de- 
pendent on  the  municipal  regulations  of 
the  state.  Spragins  v.  Houghton  (1840) 
3  111.  (2  Scam.)  377. 

Pub.  Acts  Mich.  1891,  No.  50  (the 
"Minor  Law"),  providing  for  the  elec- 
tion of  presidential  electors  by  con- 
gressional districts  instead  of  by  the 
voters  of  the  state  at  large,  does  not 
violate  this  clause,  which  must  be  con- 


strued as  conferring  on  the  legislature 
plenary  power  to  prescribe  the  method 
of  choosing  the  electors,  and  not  as 
requiring  the  state,  in  appointing  them, 
to  act  as  a  unit.  This  construction  is 
not  affected  by  the  fact  that  after  it 
had  been  so  placed  on  the  constitution 
for  40  years  all  the  states  abandoned 
the  method  of  choosing  the  electors  by 
districts,  and  adopted  the  method  of 
electing  them  by  the  voters  of  the  state  , 
at  large,  and  that  the  latter  method 
has  continued  *  for  60  years,  since  it 
does  not  of  necessity  involve  a  nega- 
tion of  the  right  of  the  legislature  to 
prescribe  the  former  method.  McPher- 
son.  v.  Secretary  of  State  (1892)  92 
Mich.  377,  52  N.  W.  469,  31  Am.  St. 
Rep.  587,  16  L.  R.  A.  475. 

The  constitution  of  the  United  States 
confers  no  authority  upon  congress  to 
prescribe  the  qualifications  of  electors 
within  the  several  states  that  compose 
the  federal  union.  Huber  v.  Reily 
(1866)  53  Pa.  St  (3  P.  F.  Smith)  112, 
23  Leg.  Int.  228. 

Cited    without    definite    application, 

Ex  parte  Clarke  (1879)  100  U.  S.  399, 
418,  25  L.  Ed.  715;  Fitzgerald  v.  Green 
(1890)  10  Sup.  Ct.  586,  587,  134  U.  S. 
377,  33  L.  Ed.  951;  McPherson  v. 
Blocker  (1892)  13  Sup.  Ct.  3,  7,  146 
U.  S.  1,  36  L.  Ed.  869;  Pope  v.  Wil- 
liams (1904)  24  Sup.  Ct  573,  576,  193 
U.  S.  621,  48  L.  Ed.  817;  Mills  v. 
Green  (C.  C.  1895)  67  Fed.  818,  825 
(reversed  [1895]  69  Fed.  852,  16  C.  C. 
A.  516,  30  L.  R.  A.  90) ;  Chicago,  R. 
I.  &  P.  R.  Co.  v.  Swanger  (C.  C.  1908) 
157  Fed.  783,  affirmed  (1910)  30  Sup. 
Ct.  633.  218  U.  S.  135,  54  L.  Ed.  970, 
and  (1910)  30  Sup.  Ct.  639,  218  U.  S. 
159,  54  L.  Ed.  978. 


2No  Person  shall  be  a  Representative  who  shall  not  have  attained 
to  the  Age  of  twenty-five  Years,  and  been  seven  Years  a  Citizen  of 
the  United  States,  and  who  shall  not,  when  elected,  be  an  Inhabitant 
of  that  State  in  which  he  shall  be  chosen. 


Notes  of  Decisions 


r 

State  defined.— A 8  used  in  this  clause, 
the  word  "state"  is  used  in  its  geo- 
graphical sense.  Texas  v.  White 
(1868)  7  WalL  700,  721,  19  L.  Ed.  227. 

Cited     without    definite    application, 


Boyd  v.  Nebraska  (1892)  12  Sup.  Ct. 
375,  381,  143  U.  S.  135,  36  L.  Ed.  103; 
U.  S.  v.  Wong  Kim  Ark  (1898)  18  Sup. 
Ct.  456,  482,  169  U.  S.  649,  42  L.  Ed. 
890  (dissenting  opinion). 


8  [Representatives  and  direct  Taxes  shall  be  apportioned  among 
the  several  States  which  may  be  included  within  this  Union,  accord- 
ing to  their  respective  Numbers,  which  shall  be  determined  by  add- 
ing to  the  whole  Number  of  free  Persons,  including  those  bound  to 
Service  for  a  Term  of  Years,  and  excluding  Indians  not  taxed,  three 
fifths  of  all  other  Persons.]  The  actual  Enumeration  shall  be  made 
within  three  Years  after  the  first  Meeting  of  the  Congress  of  the 
United  States,  and  within  every  subsequent  Term  of  ten  Years,  in 
such  Manner  as  they  shall  by  Law  direct.  The  Number  of  Repre- 
sentatives shall  not  exceed  one  for  every  thirty  Thousand,  but  each 
State  shall  have  at  Least  one  Representative;  and  until  such  enu- 
meration shall  be  made,  the  State  of  New  Hampshire  shall  be  en- 
titled to  chuse  three,  Massachusetts  eight,  Rhode-Island  and  Provi- 
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dence  Plantations  one,  Connecticut  five,  New-York  six,  New  Jersey 
four,  Pennsylvania  eight,  Delaware  one,  Maryland  six,  Virginia  ten, 
North  Carolina  five,  South  Carolina  five,  and  Georgia  three. 

The  clause  of  this  paragraph  inclosed  in  brackets  was  amended,  as  to  the 
mode  of  apportionment  of  representatives  among  the  several  states,  by  the  four- 
teenth amendment,  §  2,  post,  and  as  to  taxes  on  incomes  without  apportion- 
ment, by  the  sixteenth  amendment,  post. 

Notes  of  Decisions 


Apportionment.— See,  also,  Amend. 
14,  §  2,  post,  and  notes  thereunder. 

Power  to  apportion  representatives 
after  the  enumeration  is  made  is  no- 
where found  among  the  express  pow- 
ers given  to  congress,  but  it  has  al- 
ways been  acted  upon  as  irresistibly 
flowing  from  the  duty  positively  enjoin- 
ed by  the  constitution.  Prigg  v.  Penn- 
sylvania (1842)  16  Pet  539,  619,  10 
L.  Ed.  1060. 

Direct  taxes.— See,  also,  art  1,  f  9, 
cl.  4,  and  notes  thereunder. 

See,  also,  notes  under  art  1,  f  8,  cl. 
1,  post 

The  succession  tax  or  duty  imposed 
by  War  Revenue  Act  June  13,  1898,  gS 
29-31,  was  not  unconstitutional  on  the 
ground  that  it  was  a  direct  tax. 
Knowlton  v.  Moore  (1900)  178  U.  S. 
41,  79,  20  Sup.  Ct  747,  44  L.  Ed.  769; 
Murdock  v.  Ward  (1900)  178  TJ.  S. 
139,  143.  20  Sup.  Ct  775,  44  L.  Ed. 
1009;  High  v.  Coyne  (C.  C.  1899)  93 
Fed.  450,  affirmed  (1900)  20  Sup.  Ct 
747,  178  U.  S.  Ill,  44  L.  Ed.  997. 

Act  June  7,  1862  (12  Stat  422),  im- 
posing a  penalty  for  default  of  volun- 
tary payment  of  the  direct  tax  on  lands, 
is  not  unconstitutional.  It  reserved  to 
the  owner  of  them  the  right  to  pay  the 
tax  within  a  specified  time,  and  take  a 
certificate  of  payment  by  virtue  whereof 
the  lands  would  be  discharged.  On  his 
failing  to  do  so,  the  penalty  attached. 
De  Treviile  v.  Smalls  (1878)  98  U.  S. 
517,  527,  25  L.  Ed.  174;  Sharpleigh  v. 
Surdam  (C.  O.  1876)  Fed.  Cas.  No.  12,- 
711. 

Taxes  on  real  estate  being  direct  tax- 
es, taxes  on  the  rent  or  income  of  real 
estate  are  equally  direct  taxes;  and 
taxes  on  personal  property  or  on  the 
income  of  personal  property  are  like- 
wise direct  taxes.  Pollock  v.  Farmers' 
Loan  &  Trust  Co.  (1895)  15  Sup.  Ct. 
912,  913,  158  U.  S.  601,  39  L.  Ed. 
1108;  Emcry-Bird-Thayer  Realty  Co. 
v.  U.  S.  (D.  C.  1912)  198  Fed.  242. 

Direct  taxes  are  capitation  or  poll 
taxes  and  taxes  on  land.  Hylton  v.  U. 
S.  (1796)  3  U.  S.  (3  Dall.)  171,  1  L. 
Ed.  556;  Veazie  Bank  v.  Fenno  (1869) 
75  U.  S.  (8  Wall.)  533,  19  L.  Ed.  482; 
Springer  v.  TJ.  S.  (1880)  102  U.  S.  586, 
26  L.  Ed.  253. 

A  tax  on  carriages  is  not  a  direct 
tax.  Hylton  v.  U.  S.  (1796)  3  DalL 
171,  173,  1  L.  Ed.  556. 

The  provision  that  "direct  taxes  shall 
be  apportioned  among  the  several 
states  •  •  •  according  to  their  re- 
spective numbers,"  does  not  restrict  to 
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states  only  the  power  of  imposing  such 
taxes.  This  power  is  coextensive  with 
the  territory  of  the  United  States;  and 
though  no  state  can  be  exempted  from 
its  share  of  the  burden  of  such  taxes, 
yet  territories  and  districts  may  be  ex- 
empted therefrom  or  may  be  taxed. 
Loughborough  v.  Blake  (1820)  18  U. 
S.  (5  Wheat)  317,  5  L.  Ed.  98. 

This  provision  furnishes  a  standard 
by  which  taxes  are  to  be  apportioned, 
but  does  not  exempt  from  taxation  any 
part  of  the  country,  or  make  taxation 
dependent  on  representation,  and  con- 
gress has  authority  to  impose  a  direct 
tax  on  the  District  of  Columbia  in  pro- 
portion to  the  census  directed  to  be 
taken  by  the  constitution.    Id. 

The  courts  of  the  United  States  have 
jurisdiction  to  determine  the  validity  of 
an  act  imposing  direct  taxes,  and  there- 
by insure  compliance  with  the  rule  of 
apportionment.  Dodge  v.  Woolsey 
(1855)  18  How.  331,  351, 15  L.  Ed.  401. 

The  income  tax  imposed  by  Act  June 
80,  1864,  ff  105,  120,  and  the  amend- 
ment thereto  of  July  13,  1866,  on  the 
amounts  insured,  renewed,  or  continued 
by  insurance  companies  on  the  gross 
amounts  of  premiums  received,  and  as- 
sessments made  by  them,  and  also  on 
dividends,  undistributed  sums,  and  in- 
come, is  not  a  direct  tax,  but  a  duty 
or  excise.  Pacific  Ins.  Co.  v.  Soule 
(1868)  7  Wall.  433,  444,  19  L.  Ed,  95. 

The  tax  imposed  by  Act  July  13, 
1866,  c  184,  f  9,  of  10  per  cent  on 
notes  of  state  banks  used  for  circula- 
tion, is  not  a  direct  tax.  Veazie  Bank 
v.  Fenno  (1869)  8  Wall  533,  540,  19 
L.  Ed.  482.   ' 

Direct  taxes  do  not  include  taxes  on 
incomes,  which  cannot  be  distinguished 
in  principle  from  succession  taxes. 
Scholey  v.  Rew  (1874)  23  WalL  331, 
347,  23  L.  Ed.  99. 

An  income  tax  is  not  a  direct  tax, 
but  an  excise  or  duty,  and  hence  need 
not  be  apportioned.  Springer  v.  U.  8. 
(1880)  102  U.  S.  586,  595,  26  L.  Ed. 
253;  Clark  v.  Sickel  (C.  O.  1871)  Fed. 
Cas.  No.  2,862;  Smedberg  v.  Bentlev 
(C.  C.   1874)   Fed.  Cas.  No.  12.964. 

In  so  far  as  Act  Aug.  15,  1894,  c 
349,  28  Stat.  509,  imposing  taxes  on  in- 
comes, levies  a  tax  on  rents  and  in- 
come of  real  estate,  it  is  invalid,  be- 
cause such  tax,  being  equivalent  to  a 
tax  on  the  real  estate  itself,  and  there- 
fore a  direct  tax,  is  not  apportioned 
among  the  states,  according  to  the  role 
prescribed  by  this  clause,  and  art  1, 1 
9,  cL  4,  post,  for  direct  taxes.   Pollock 
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v.  Farmers'  Loan  &  Trust  Co.  (1895) 
157  U.  S.  429,  15  Sup.  Ct  673,  39  U 
Ed.  759. 

The  interpretation  of  the  constitu- 
tional provisions  requiring  direct  taxes 
to  be  apportioned  among  the  several 
states,  which  confines  the  word  "direct" 
to  capitation  taxes  and  taxes  on  land, 
having  been  adopted  by  the  legislative, 
executive,  and  judicial  departments  of 
the  government,  soon  after  the  forma- 
tion of  the  constitution,  and  thereafter 
continuously  acted  upon,  and  having 
been  reiterated  in  repeated  adjudica- 
tions of  the  supreme  court,  should  be 
regarded  as  the  established  construc- 
tion Per  Mr.  Justice  White  and  Mr. 
Justice  Harlan.     Id. 

The  income  tax  imposed  by  sections 
27-37,  inclusive,  of  the  act  of  Aug.  28, 
1894,  so  far  as  it  fell  on  the  income  of 
real  estate  and  of  personal  property, 
being  a  direct  tax  within  the  meaning 
of  the  constitution,  and  void,  because 
not  apportioned  according  to  represen- 
tation, all  those  sections,  constituting 
one  entire  scheme  of  taxation,  were 
necessarily  invalid.  Justices  Harlan, 
Brown.  Jackson,  and  White  dissenting. 
Id.  (1895)  15  Sup.  Ct.  912,  920,  158 
U.  S.  601,  39  L.  Ed.  1108. 

The  inquiry  whether  the  taxes  are  di- 
rect or  indirect  must  involve  the  prior 
determination  of  the  objects  or  rights 
upon  which  they  are  imposed  and  as- 
sessed, since  it  becomes  essential  pri- 
marily to  know  what  the  law  assesses 
and  taxes  in  order  to  completely  learn 
the  nature  of  the  burden.  Knowlton  v. 
Moore  (1900)  178  U.  S.  41,  46,  20  Sup. 
Ct.  747,  44  L.  Ed.  769. 

The  tax  levied  on  tobacco  by  War 
Revenue  Act  June  13,  1898,  c.  448,  8  8, 
30  Stat  449,  "in  lieu  of  the  tax  now 
imposed  by  law,"  is  an  excise  and  not  a 
direct  tax  upon  property,  which  must 
be  apportioned  according  to  population. 
Patton  v.  Brady  (1902)  22  Sup.  Ct 
493,  496,  184  U.  S.  608,  46  L.  Ed.  713. 

The  stamp  tax  on  a  memorandum  or 
contract  of  sale  of  a  certificate  of  stock, 
imposed  by  Act  June  13,  1898,  c.  448, 
30  Stat.  448,  was  not  unconstitutional 
as  a  direct  tax  on  property  within  this 
clause,  but  falls  within  the  class  of  du- 
ties, imposts,  and  excises  which,  by  art. 
1,  §  8,  cl.  1,  of  that  article,  are  requir- 
ed to  be  uniform  throughout  the  United 
States.  Thomas  v.  U.  S.  (1904)  24 
Sup.  Ct  306,  306,  192  U.  S.  363,  48 
L.  Ed.  481,  affirming  judgment  U.  S.  v. 
Thomas  (C.  C.  1902)  115  Fed.  207. 

The  tax  imposed  on  sugar  refining  by 
section  27  of  the  War  Revenue  Act  of 
1898  is  an  excise  imposed  by  Congress 
under  its  power  to  lay  and  collect  ex- 
cises, and  not  a  direct  tax.  Spreckels 
Sugar  Refining  Co.  v.  McClain  (1904) 
24  Sup.  Ct.  376,  380,  192  U.  S.  397,  48 
L.  Ed.  496,  reversing  judgment  (1902) 
113  Fed.  244,  51  C.  C.  A.  201. 

The  tax  measured  by  net  annual  in- 
come imposed  by  Act  Aug.  5,  1909,  f 
38  (Comp.  St  {  6300  et  seq.),  upon  the 


carrying  on  or  doing  of  business  in  a 
corporate  or  quasi  corporate  capacity, 
being  an  excise,  and  not  a  direct,  tax, 
is  not  invalid  because  not  apportioned 
among  the  several  states  according  to 
population.  Flint  v.  Stone  Tracy  Co. 
(1911)  31  Sup.  Ct.  342,  220  U.  S.  107, 
55  L.  Ed.  389,  Ann.  Cas.  1912B,  1312. 

Treating  the  proceeds  of  ore  mined 
by  a  corporation  upon  its  own  premises 
as  'income"  within  the  meaning  of  the 
Act  of  Aug.  5,  1909,  |  38  (Comp.  St 
|  6300  et  seq.),  which  imposes  an  ex- 
cise tax  does  not  make  such  excise  the 
equivalent  of  a  direct  tax  upon  the 
property,  and  therefore  invalid,  because 
not  apportioned  to  population.  Strat- 
ton's  Independence  v.  Howbert  (1913) 
34  Sup.  Ct.  136,  231  U.  S.  399,  58  L 
Ed.  285. 

A  tax  on  each  sale,  agreement  of  sale, 
or  agreement  to  sell  any  products  or 
merchandise  at  any  exchange  or  board 
of  trade  or  other  similar  place,  im- 
posed by  Internal  Revenue  Act  1898, 
schedule  A,  .par.  2,  is  not  a  direct  tax. 
Nicol  v.  Ames  (O.  C.  1898)  89  Fed.  144, 
147,  affirmed  (1899)  19  Sup.  Ct  522, 
173  U.  S.  509,  43  L.  Ed.  786. 

Taxes  on  sales  or  transfers  of  prop- 
erty are  indirect  U.  S.  v.  Thomas  (C. 
O.  1902)  115  Fed.  207,  affirmed  (1904) 
24  Sup.  Ct  805,  192  U.  S.  363,  48  L. 
Ed.  481. 

Stamp  duties  on  writs  and  other  legal 
documents  are  not  direct  taxes. 
(1866)  12  Op.  Atty.  Gen.  23. 

Enumeration  of  persons.— See,  also, 
art.  1,  8  9,  cl.  4,  post,  and  notes  there- 
under. 

Under  the  authority  merely  to  make 
an  enumeration  by  persons  in  the  states 
and  territories,  congress  may  compile 
statistics  regarding  the  people.  The 
Legal  Tender  Cases  (1S70)  12  Wall. 
457,  536,  20  L.   Ed.  287. 

Slaves  were  to  be  included  among 
"other  persons"  in  this  provision.  U. 
S.  v.  Amy  (C.  C.  1859)  Fed.  Cas.  No. 
14,445. 

In  connection  with  the  ascertainment 
of  the  number  of  inhabitants,  congress 
has  provided  for  inquiries  as  to  age, 
birth,  marriage,  occupation,  and  other 
matters  of  interest,  and  imposed  a  pen- 
alty for  a  refusal  of  any  one  to  answer 
them.  There  is  no  attempt  in  such  in- 
quiries to  pry  into  the  private  affairs 
and  papers  of  any  one.  In  re  Pacific 
Railway  Commission  (O.  C.  1887)  32 
Fed.  241,  250. 

But  Congress  cannot  empower  a  com- 
mission to  investigate  the  private  af- 
fairs, books,  and  papers  of  the  officers 
and  employes  of  corporations  indebted 
to  the  government,  as  to  their  relations 
to  other  companies  with  which  such 
corporations  have  had  dealings,  except 
so  far  as  such  officers  and  employes  are 
willing  to  submit  the  same  for  inspec- 
tion.   Id. 

The  functions  vested  in  the  national 

(13131) 


Art.  1,  §  2,  ol.  8 


CONSTITUTION 


(Ceaaus 


government  authorize  the  obtainment  of 
information  relating  to  manufacturing 
and  mechanical  establishments  demand- 
ed by  Census  Act  March  3,  1899,  c 
419,  30  Stat.  1015,  though  this  clause 
and  Const  art.  1,  f  9,  merely  direct 
congress  to  take  a  census  of  the  pop- 
ulation for  the  purpose  of  apportioning 
representatives  and  direct  taxes.  U. 
S.  v.  Moriarity  (C.  C.  1901)  106  Fed. 
886. 


Cited  without  deflnKo  application, 
U.  S.  t.  Kagama  (1886)  6  Sup.  Ct  1109, 
1111,  118  U.  S.  375,  30  L.  Ed.  228; 
Elk  y.  Wilkins  (1884)  5  Sup.  Cf  41, 
44,  112  U.  S.  94,  28  L.  Ed.  643;  Mc- 
Pherson  v.  Blacker  (1892)  13  Sup.  Ct 
3,  146  U.  S.  1,  36  L.  Ed.  869;  Downes 
v.  Bidwell  (1901)  21  Sup.  Ct  770.  776, 
182  U.  S.  244,  45  L.  Ed.  1088;  Rainey 
y.  U.  S.  (1914)  34  Sup.  Ct  429,  430, 
232  U.  S.  310,  58  L.  Ed.  617. 


4  When  vacancies  happen  in  the  Representation  from  any  State, 
the  Executive  Authority  thereof  shall  issue  Writs  of  Election  to  fill 
such  Vacancies. 

Notes  of  Decisions 


Necessity  of  writ.— Whether  the  elec- 
tion of  a  congressman  to  fill  a  vacancy 
is  to  he  recognized  as  valid  or  invalid 
because  no  writ  of  election  to  fill  the 
vacancy  was  issued  by  the  governor  in 
compliance  with  this  provision  is  a  mat- 
ter for  congress  and  not  the  court  to 
determine.  In  re  Wilkins  (1913)  143 
N.  Y.  S.  758,  158  App.  Div.  523. 

Under  Election  Law  N.  Y.  g  292,  as 
amended  by  Laws  N.  y.  1911,  c.  891,  a 
vacancy  occurring  September  1st  in  the 
office  of  congressman  is  to  be  filled  at 
the  general  election  in  November, 
though  no  writ  of  election  has  been  is- 
sued by  the  governor.    Id. 

Under  Pub.  St.  R.  I.  c.  11,  §§  5, 6,  pro- 
viding for  the  determination  of  the  re- 


sult of  an  election  for  representatives 
by  the  general  assembly,  and  the  order- 
ing of  a  new  election  by  it  if  no  per- 
son have  a  majority  of  the  votes  cast, 
the  general  assembly  should  order  a 
new  election  whenever  it  determines 
that  there  is  a  failure  to  elect  at  any 
regular  election;  although  the  term  of 
the  former  incumbent  has  expired,  and 
this  clause  does  not  apply  to  such  a 
case.  In  re  Congressional  Election 
(1887)  15  R.  I.  624,  9  AtL  224,  dis- 
tinguishing In  re  Representation  Va- 
cancy (1887)  15  R.  L  621,  9  AtL  222. 

Cited  without  definite  application, 
McPherson  v.  Blacker  (1892)  13  Sup. 
Ct  3,  7,  146  U.  S.  1,  36  L.  Ed.  869. 


•The  House  of  Representatives  shall  chuse  their  Speaker  and 
other  Officers ;   and  shall  have  the  sole  Power  of  Impeachment 


Notes  of  Decisions 


See,  also,  notes  under  art  1,  f  1, 
ante. 

Power  to  subpoena  witnesses.— In  im- 
peachment proceedings  the  house  may 
compel    the    attendance    of    witnesses, 


and  their  answer  to  proper  questions, 
in  the  same  manner  and  by  use  of  the 
same  means  that  courts  of  justice  can 
in  like  cases.  Kilbourn  v.  Thompson 
(1880)  103  U.  S.  168,  190,  26  L.  Ed. 
377. 


Section.  3.  x[The  Senate  of  the  United  States  shall  be  composed 
of  two  Senators  from  each  State,  chosen  by  the  Legislature  thereof, 
for  six  Years ;  and  each  Senator  shall  have  one  Vote.] 

This  paragraph  and  the  clause  of  paragraph  2  of  this  section  next  following, 
inclosed  in  brackets,  were  superseded  by  the  seventeenth  amendment,  post 


Notes  of 

Primary  election  prior  to  the  seven- 
teenth amendment.— Primary  Election 
Law  (Laws  N.  D.  1907,  c.  109),  per- 
mitting the  electors  of  a  party  to  ex- 
press their  choice  of  a  candidate  for  the 
United  States  senate,  did  not,  as  to 
such  provisions,  amount  to  an  election 
by  the  people  of  a  United  States  sen- 
ator, in  contravention  of  this  clause. 
State  v.  Blaisdell  (N.  D.  1908)  118  N. 
W.  141;  Same  v.  Beery  (1908)  118  N. 
W.  150. 

Election  by  legislature.— Neither  the 

secretary  of  state  nor  the  supreme 
court  has  power  to  pass  upon  the  le- 
gality of  an  election  of  a  United  States 
senator  by  the  legislature,  or  of  an  ap- 
pointment of  a  senator  by  the  execu- 
tive of  the  state.     State  v.  Crawford 
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Decisions 

(1891)  28  Fla.  441,  10  South.  118,  14 
L.  R.  A.  253. 

The  legislature  of  1881  must  choose 
the  Benator  whose  term  begins  March 
4,  1883,  as  the  next  legislature,  not 
coming  into  existence  till  June,  1883, 
could  not  give  the  state  its  constitu- 
tional right  of  senatorial  representa- 
tion for  a  full  term.  Opinion  of  the 
Court  (1881)  60  N.  H.  585. 

Cited  without  definite  application 
Minor  v.  Happersett  (1874)  21  Wall 
162,  171,  22  L.  Ed.  627;  Fitegerald  t. 
Green  (1890)  10  Sup.  Ct.  586,  587, 
134  U.  S.  377,  33  L.  Ed.  951;  Pollock 
v.  Farmers'  Loan  &  Trust  Co.  (1885) 
15  Sup.  Ct.  912,  914*  158  U.  S.  601, 
39  L.  Ed.  1108. 


CONSTITUTION 


Art.  1,  §  4,  cL  1 


*  Immediately  after  they  shall  be  assembled  in  Consequence  of  the 
first  Election,  they  shall  be  divided  as  equally  as  may  be  into  three 
Classes.  The  Seats  of  the  Senators  of  the  first  Class  shall  be  vacated 
at  the  Expiration  of  the  second  year,  of  the  second  Class  at  the 
Expiration  of  the  fourth  Year,  and  of  the  third  Class  at  the  Ex- 
piration of  the  sixth  Year,  so  that  one-third  may  be  chosen  every 
second  Year;  [and  if  Vacancies  happen  by  Resignation,  or  other- 
wise, during  the  Recess  of  the  Legislature  of  any  State,  the  Execu- 
tive thereof  may  make  temporary  Appointments  until  the  next  Meet- 
ing of  the  Legislature,  which  shall  then  fill  such  Vacancies.] 

See  note  to  preceding  paragraph  of  this  section. 

Notes  of  Decisions 


Execution  of  commission.— Where 
there  has  been  an  election  of  a  United 
States  senator  by  the  legislature,  and 
afterwards  the  governor,  holding  that 
there  is  a  vacancy  in  the  office  on  ac- 
count of  the  illegality  of  such  election, 
signs  an  appointment  or  commission  of 
a  United  States  senator,  and  requests 
the  secretary  of  state  to  seal  the  same 
with  the  great  seal  of  state,  and  to 
countersign  it,  it  is  the  duty  of  the  sec- 
retary to  do  so,  and  he  has  no  right  to 


refuse  because  he  deems  the  governor's 
action  illegal.  State  v.  Crawford 
(1891)  28  Fla.  441,  10  South.  118,  14 
L.  R.  A;  253. 

The  commission  of  a  United  States 
senator  .  appointed  by  the  governor 
should  be  signed  by  the  governor,  and 
sealed  with  the  great  seal  of  state,  and 
countersigned  by  the  secretary  of  state, 
in  accordance  with  Const  art  4,  {  14. 
id. 


8  No  Person  sjiall  be  a  Senator  who  shall  not  have  attained  to 
the  Age  of  thirty  Years,  and  been  nine  Years  a  Citizen  of  the  United 
States,  and  who  shall  not,  when  elected,  be  an  Inhabitant  of  that 
State  for  which  he  shall  be  chosen. 

Cited  without  definite  application,  U.  S.  v.  Wong  Kim  Ark  (1898)  18  Sup. 
Boyd  v.  Nebraska  (1892)  12  Sup.  Ct  Ct.  456,  482,  169  U.  S.  649,  42  L.  Ed. 
375,  381,  143  U.  S.  135,  36  L.  Ed.  103;      890    (dissenting   opinion). 

4  The  Vice  President  of  the  United  States  shall  be  President  of 
the  Senate,  but  shall  have  no  Vote,  unless  they  be  equally  divided. 

5  The  Senate  shall  chuse  their  other  Officers,  and  also  a  President 
pro  tempore,  in  the  Absence  of  the  Vice  President,  or  when  he  shall 
exercise  the  Office  of  President  of  the  United  States. 

•  The  Senate  shall  have  the  sole  Power  to  try  all  Impeachments. 
When  sitting  for  that  Purpose,  they  shall  be  on  Oath  or  Affirmation. 
When  the  President  of  the  United  States  is  tried,  the  Chief  Justice 
shall  preside:  And  no  Person  shall  be  convicted  without  the  Con- 
currence of  two  thirds  of  the  Members  present. 

Notes  of  Decisions 


See,  also,  notes  under  art  1,  f  1, 
ante. 

Liability   of   government   for   tort.— 

The  maxim  of  English  constitutional 
law  that  the  king  can  do  no  wrong  does 
not  apply  to  our  system  of  government. 
Langford  v.  U.  S.  (1879)  101  U.  S.  341, 
342,  25  L.  Ed.  1010. 

Power  to  subpoena  witnesses.— In  try- 
ing impeachments  the  senate  may  com- 
pel   the  attendance   of  witnesses,   and 


their  answer  to.  proper  questions,  in 
the  same  manner  and  by  use  of  the 
same  means  that  courts  of  justice  can 
in  like  cases.  Kilbourn  v.  Thompson 
(1880)  103  U.  S.  168,  190,  26  L.  Ed. 
377. 

Cited    without    definite    application, 

The  Legal  Tender  Cases  (1870)  12 
Wall.  457,  535,  20  L.  Ed.  287;  Ex  parte 
N.  K.  Fairbank  Co.  (D.  C.  1912)  194 
Fed.  978. 


7  Judgment  in  Cases  of  Impeachment  shall  not  extend  further  than 
to  removal  from  Office,  and  disqualification  to  hold  and  enjoy  any 
Office  of  honor,  Trust  or  Profit  under  the  United  States:  but  the 
Party  convicted  shall  nevertheless  be  liable  and  subject  to  Indict- 
ment, Trial,  Judgment  and  Punishment,  according  to  Law. 

Section.  4.  1  The  Times,  Places  and  Manner  of  holding  Elections 
for  Senators  and  Representatives,  shall  be  prescribed  in  each  State 
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Art  1,  §  4,  ol.  1 


CONSTITUTION 


(Eleetioas 


by  the  Legislature  thereof;  but  the  Congress  may  at  any  time  by 
Law  make  or  alter  such  Regulations,  except  as  to  the  Places  of 
chusing  Senators. 

Notes  of  Decisions 


Meaning  of  "legislature."— The  word 
"legislature,"  does  not  mean  simply  the 
members  who  compose  the  Legislature, 
but  refers  to  the  lawmaking  body  or 
power  of  the  state,  as  established  by 
the  state  Constitution,  and  which  in 
South  Dakota,  under  the  referendum 
Const  art.  3,  f  1,  includes  the  people, 
and  hence  Sess.  Laws  S.  D.  1909,  a 
223,  dividing  the  state  into  congression- 
al districts,  is  subject  to  the  referendum 
vote  of  the  people  the  same  as  any  oth- 
er law  passed  by  the  Legislature.  State 
v.  Polley  (S.  D.  1910)  127  N.  W.  848. 

Exarelse    of    power    by    congress.— 

Congress  had  power  to  enact  laws  for- 
bidding interference  with  election  offi- 
cers. Ex  parte  Siebold  (1879)  100  U. 
S.  371,  26  L.  Ed.  717;  U.  S.  v.  O'Con- 
nor (D.  C.  1887)  31  Fed.  449;  U.  S. 
▼.  Kelsey  (D.  C.  1890)  42  Fed.  882. 

R.  S.  8  2011  et  seq.,  relating  to  the 
supervision  of  elections  under  the  di- 
rection of  a  judge  of  a  federal  circuit 
court,  held  within  the  power  of  congress 
under  this  clause.  Ex  parte  Siebold 
(1879)  100  U.  S.  371,  379,  26  L.  Ed. 
717. 

B.  S.  §  5616,  relating  to  violations  of 
duty  by  officers  of  elections  for  repre- 
sentatives in  congress,  held  not  repug- 
nant to  this  clause.    Id.;  U.  S.  v.  Gale 

(1883)  3  Sup.  Ct  1,  2,  109  U.  S.  66,  27 
L.  Ed.  857.  And  see  U.  S.  v.  Clarke 
(C.  C.  1879)  Fed.  Cas.  No.  14,809;  U. 
S.  v.  Jackson  (C.  C.  1885)  25  Fed.  648. 

R.  S.  |  5512,  relating  to  fraudulent 
registration,  etc.,  of  voters  for  elections 
for  representatives  in  congress,  held 
not  repugnant  to  this  clause.  U.  S.  v. 
Gale  (1883)  3  Sup.  Ct  1,  2,  109  U.  S. 
65,  27  L.  Ed.  857.  And  see  U.  S.  v. 
Quyin  (C.  C.  1870)  Fed.  Cas.  No.  16,- 
110. 

Under  this  clause  congress  has  pow- 
er to  legislate  for  the  protection  of 
all  persons  in  their  right  to  vote  in 
national     elections.       Ku-Klux     Cases 

(1884)  110  U.  S.  651,  4  Sup.  Ct.  152, 
28  L.  Ed.  274;  U.  S.  v.  Waddell  (1884) 
112  U.  S.  76,  5  Sup.  Ct.  35,  28  L.  Ed. 
673,  on  certificate  from  (C.  C.  1883)  16 
Fed.  221;  U.  S.  v.  Mostey  (1915)  238 
U.  S.  383,  35  Sup.  Ct.  904,  59  L.  Ed. 
1355. 

R.  S.  §  5520,  punishing  conspiracy  to 
prevent  voters  from  giving  support  to 
candidates  to  federal  offices,  protects  a 
right  secured  by  the  federal  constitu- 
tion and  laws,  and  was  valid.    Id. 

B.S.S  5508,  Comp.  St.  §  10,183,  pun- 
ishing persons  conspiring  to  prevent  by 
force  or  threat  any  lawful  voter  from 
voting,  held  valid.    Id. 

Congress  may  protect  the  pollbooks, 
which  contain  the  vote  for  a  member  of 
Congress,  from  the  danger  arising  from 
the  exposure  thereof  to  falsification, 
and  may  also  adopt  state  election  stat- 
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utes  as  far  as  necessary  to  secure  a 
fair  and  honest  election  for  a  member 
of  Congress,  and  the  preservation,  prop- 
er return,  and  counting  of  the  votes 
cast  thereat  Ex  parte  Coy  (1888)  8 
Sup.  Ct  1263,  1269,  127  U.  S.  731,  32 
L.  Ed.  274,  reversing  order  In  re  Coy 
(C.  C.  1887)  31  Fed.  794. 

This  danger  of  exposure  of  these  pa- 
pers to  falsification  or  other  tampering 
is  not  removed  because  the  purpose  of 
conspirators  was  to  falsify  returns  as 
to  state  officers  found  in  the  same  poll- 
books  and  certificates,  and  not  the** 
of  the  member  of  congress.    Id. 

Under  this  clause  it  is  competent  for 
congress  to  require  that  state  officers 
of  elections  at  which  such  representa- 
tives are  voted  for  shall  perform  the 
duties  imposed  by  the  state  in  regard 
to  such  elections,  and  to  declare  a  fail- 
ure to  do  so  an  offense  against  the 
United  StateB.  In  re  Coy  (C.  C.  1887) 
31  Fed.  794,  order  reversed  (1883)  8 
Sup.  Ct  1263,  127  U.  S.  731,  32  L.  Ed. 
274. 

While  congress  has  power  to  legislate 
in  respect  to  congressional  elections  it 
has  no  power  to  interfere  with  state 
elections  for  state  and  municipal  offi- 
cers only.  Lackey  v.  U.  S.  (1901)  1OT 
Fed.  114,  46  C.  G.  A.  189,  53  Ia  B.  A 
660,  reversing  U.  S.  v.  Lackey  (D.  G. 
1900)  99  Fed.  952. 

The  power  as  to  elections  for  repre- 
sentatives includes  the  power  to  pro- 
tect the  electors  in  a  free  interchange 
of  views,  in  making  a  free  choice,  and 
in  expressing  that  choice  freely  at  the 
ballot  box.  U.  S.  v.  Goldman  (a  C. 
1878)  Fed.  Cas.  No.  15,226. 

The  United  States  may  interfere 
where  there  is  a  registration  of  voters 
for  an  election  of  members  of  congress. 
Ex  parte  Geissler  (C.  C.  1880)  4  Fed. 
188. 

Congress  had  power  to  prohibit,  and 
follow  with  penal  consequences,  the  do- 
ing, by  the  officers  of  election  for  mem- 
bers of  congress,  of  any  act  unauthor- 
ized, with  the  intent  to  affect  any  elec- 
tion or  its  result  U.  S.  v.  Bader  (G. 
C.  1883)  16  Fed.  116. 

R.  S.  §  6506,  making  it  unlawful  to 
hinder  a  citizen  from  voting,  though  on- 
constitutional  in  so  far  as  it  attempts 
to  regulate  state  or  municipal  elections, 
was  valid  as  a  regulation  of  congres- 
sional elections.  U.  S.  v.  Munford  (C. 
C.  1883)  16  Fed.  223  (distinguishing 
U.  S.  v.  Reese  [18751  92  U.  S.  214,  23 
L.  Ed.  563);  U.  S.  v.  Belvin  (C.  G. 
1891)  46  Fed.  381. 

Under  this  clause  congress  has  gen- 
eral powers  of  legislation  concerning 
federal  elections;  but  under  the  fifteenth 
amendment  can  legislate  concerning 
state  and  municipal  elections  solely  for 
the  purpose  of  preventing  discrimina- 


CONSTITUTION 


Art.  1,  §  5,  ol.  1 


tion  on  account  of  race,  color,  or  pre- 
vious condition  of  servitude.  U.  S.  v. 
Munford  (O.  O.  1883)  16  Fed.  223. 
See,  also,  Brown  y.  Munford  (C.  O. 
1883)  16  Fed.  175. 

R.  S.  f  6507,  providing  that  every 
person  preventing  another  from  exer- 
cising the  right  of  suffrage,  "to  whom 
that  right  is  guaranteed  by  the  fifteenth 
amendment  to  the  constitution,"  shall 
he  punished,  etc.,  was  based  solely  on 
Const  Amend.  15,  declaring  that  the 
right  of  United  States  citizens  to  vote 
shall  not  be  denied,  etc.,  on  account  of 
race,  color,  or  previous  condition  of 
servitude;  and  this  clause  cannot  be 
invoked  to  support  the  validity  of  such 
statute.  U.  S.  y.  Miller  (D.  O.  1901) 
107  Fed.  913. 

The  crime  of  destroying  the  ballot 
box  used  and  the  ballot  cast  at  an  elec- 
tion for  congressman  and  presidential 
electors  can  be  punished  by  the  state  as 
well  as  the  United  States.  Mason  v. 
State  (1892)  55  Ark,  529,  18  S.  W. 
827. 

—  Adoption  of  state  laws  and  offi- 
cers—As  the  state  laws  on  the  subject 
of  election  of  members  of  congress  have 
been  adopted  by  the  United  States,  they 
have  become  the  laws  of  congress,  and 
an  indictment  for  violating  the  same 
should  properly  conclude  as  against  the 
statute  of  the  United  States.  U.  S.  v. 
Bader  (0.  C.  1883)  16  Fed.  116. 

The  political  machinery  of  a  state, 
when  employed  for  the  purposes  of  se- 
lecting representatives  for  congress  in 
a  state,  is  a  part  of  the  machinery  of 
the  United  States,  and  the  statutes  pro- 


viding therefor  must  be  construed  as  if 
enacted  by  congress.  Anthony  v.  Bur- 
row (C.  C.  1904)  129  Fed.  783. 

Legislative  proceedings.  —  Congress 
has  provided  that  the  time  for  hold- 
ing elections  to  fill  vacancies  caused  by 
failure  to  elect  representatives  at  the 
regular  biennial  elections,  or  otherwise, 
"may  be  prescribed  by  the  law  of  the 
several  states,  respectively.**  The  gen- 
eral assembly  of  Rhode  Island  has  pro- 
vided that,  in  case  of  any  such  failure 
to  elect,  "the  general  assembly  should 
order  a  new  election."  Held,  that 
when  the  general  assembly,  in  grand 
committee,  canvasses  the  vote  for  rep- 
resentatives, and  there  has  been  a  fail- 
ure to  elect,  an  election  to  fill  the  va- 
cancy may  be  called  by  resolution  of 
the  grand  committee,,  and  it  need  not 
be  by  joint  resolution  of  the  two  hous- 
es, as  required  by  the  state  constitu- 
tion in  the  enactment  of  a  law.  In  re 
Representative  Election  (1891)  17  R. 
I.  820,  21  AtL  963. 

Cited    without    definite    application, 

Minor  v.  Happersett  (1874)  21  Wall. 
162,  171,  22  L.  Ed.  627;  U.  S.  v. 
Reese  (1875)  92  U.  S.  214,  218,  23  L. 
Ed.  563;  Ex  parte  Clarke  (1879)  100 
U.  S.  399,  415,  25  Ia  Ed.  715;  Cun- 
ningham v.  Neagle  (1890)  10  Sup.  Ct. 
658,  678,  135  U.  S.  1,  34  L.  Ed.  55  (dis- 
senting opinion);  McPherson  v.  Black- 
er (1892)  13  Sup.  Ct.  3,  7,  146  U.  S.  1, 
36  L.  Ed.  869;  Ex  parte  Perkins  (C.  C. 
1887)  29  Fed.  900,  904;  Ex  parte  Mor- 
rill (C.  O.  1888)  35  Fed.  261,  265. 


*  The  Congress  shall  assemble  at  least  once  in  every  Year,  and 
such  Meeting  shall  be  on  the  first  Monday  in  December,  unless  they 
shall  by  Law  appoint  a  different  Day. 

Cited     without    definite    application,       (1899)  20  Sup.  Ct.  168,  178,  175  U.  S. 
La  Abra   Silver  Mining   Co.   v.   U.    S.      423,  44  L.  Ed.  223. 

Section.  5.  1  Each  House  shall  be  the  Judge  of  the  Elections,  Re- 
turns, and  Qualifications  of  its  own  Members,  and  a  Majority  of 
each  shall  constitute  a  Quorum  to  do  Business ;  but  a  smaller  Num- 
ber may  adjourn  from  day  to  day,  and  may  be  authorized  to  compel 
the  Attendance  of.  absent  Members,  in  such  Manner,  and  under  such 
Penalties  as  eadi  House  may  provide. 

Notes  of  Decisions 


See,  alBo,  notes  under  art  1,  f  1, 
ante. 

Elections,  returns,  and  qualifications 
of  members*— In  deciding  the  election 
md  qualification  of  members,  each 
house  may  examine  witnesses  and  in- 
spect papers,  subject  to  the  usual  rights 
of  witnesses  in  such  cases;  and  it  may 
be  that  a  witness  would  be  subject  to 
like  punishment  at  the  hands  of  the 
body  engaged  in  trying  a  contested  elec- 
tion, for  refusing  to  testify,  that  he 
would  be  if  the  case  were  pending  before 
a  court  of  judicature.  Kilbourn  v. 
Thompson  (1880)  103  U.  S.  168, 190,  26 
L.  Ed.  377. 


To  constitute  one  a  member  of  the 
senate  under  this  clause,  the  favorable 
judgment  of  the  senate  on  his  election, 
credentials,  and  qualifications  is  essen- 
tial. U.  S.  v.  Dietrich  (C.  C.  1904)  126 
Fed.  676,  681. 

This  court  has  no  jurisdiction  to  de- 
cide whether  the  election  of  a  United 
States  senator  by  the  legislature  con- 
forms to  the  regulations  of  congress  or 
is  void.  Such  question  belongs  exclu- 
sively to  the  United  States  senate. 
Opinion  of  Justices  (18G9)  12  Fla.  686. 

Acts  1887,  No.  208  (3  How.  Ann.  St. 
I  234a),  which  provides  that  any  can- 
didate voted  for  at  any  election,  con- 
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ceiving  himself  aggrieved  by  the  ac- 
tion of  inspectors  of  election  in  can- 
vassing the  votes  cast,  may  file  his  peti- 
tion and  ask  for  a  correction,  does  not 
apply  to  a  candidate  for  congress,  as 
the  house  of  representatives  is  the  judge 
of  the  election  of  its  members.  Belk- 
nap v.  Ionia  County  Canvassers  (1893) 
94  Mich.  50.6,  54  N.  W.  376. 

The  question  whether  Primary  Elec- 
tion Law  (Laws  N.  D..  1907,  c.  109)  per- 
mitting the  electors  of  each  party  to 
express  their  choice  of  a  candidate  for 
the  United  States  Senate,  contravenes 
Const,  art.  1,  §  3,  providing  for  the  elec- 
tion of  United  States  Senators  by  the 
state  Legislature,  is  not  a  judicial  ques- 
tion for  the  courts  to  determine,  but 
rests  entirely  with  the  United  States 
Senate.  State  v.  Blaisdell  (N.  D.  1908) 
118  N.  W.  141;  Same  v.  Beery,  Id. 

It  is  not  within  the  power  of  the 
state  Legislature  to  superadd  anything 
to  the  qualifications  of  members  of  the 
Congress  of  the  United  States.  State 
v.  Russell  (1900)  8  Ohio  N.  P.  54,  10 
Ohio  Dec.  255. 

The  fact  that  the  supreme  court  will 
require  the  board  of  canvassers  to  de- 
termine, in  accordance  with  law,  which 
one  of  the  candidates  at  an  election  in 
this  state  for  the  office  of  representa- 
tive in  the  congress  of  the  United  States 
is  entitled  to  the  certificate  of  election, 
does  not  contravene  the  constitutional 
power  of  the  houBe  to  determine  its 
member's  right  to  the  office,  the  court 
merely  deciding  whether  the  return 
made  to  such  board  of  votes  cast  in  any 
county  should  be  included  in  their  can- 
vass and  statement.  State  v.  Board  of 
State  Canvassers  (1874)  36  Wis.  498. 

The  state  court  cannot  determine  the 
right  to  the  office  of  member  of  the 
house  of  representatives,  but  only  the 
duty  of  the  board  of  state  canvassers  in 


respect  to  the  canvass;  the  power  to 
determine  the  right  being,  by  the  con- 
stitution of  the  United  States,  vested 
exclusively  in  the  house  of  representa- 
tives.    Id. 

Quorum^— See,  also,  note  under  art  1, 
8  5,  cl.  2,  post. 

It  is  the  presence  of  a  majority  of  the 
members  at  the  time  action  is  taken,  and 
not  their  assent  or  dissent  to  that  ac- 
tion, which  creates  the  capacity  of  the 
assembly  to  do  business.  U.  S.  v.  Bal- 
lin  (1892)  12  Sup.  Ct.  507,  509,  144  U. 
S.  1,  36  L.  Ed.  321. 

Attendance  of  absent  membere^To 
compel  attendance  of  absent  members, 
each  house  is  authorized  to  inflict  im- 
prisonment, and  this  may  be  for  a 
violation  of  some  order  or  standing 
rule  as  to  attendance.  Kilbourn  v. 
Thompson  (1880)  103  U.  S.  168,  190, 
26  L.  Ed.  377. 

Effect  of  certificate  of  admission*— A 

member  of  the  house  of  representatives 
who  receives  his  certificate  of  admis- 
sion, and  is  seated,  is  prima  facie  en- 
titled to  the  seat  Page  v.  U.  S.  (1887) 
23  Ct.  Cl.  4. 

Holding  more  than  one  office.— Under 
Const,  art.  6,  §  7,  and  section  748  of 
the  Code,  which  disqualifies  a  member 
of  congress  from  holding  any  office  un- 
der the  state  government,  a  member  of 
congress,  by  the  act  of  accepting  the 
office  of  judge  of  the  supreme  court  of 
the  state,  thereby  vacates  his  seat  in 
congress.  Calloway  v.  Sturm  (1870) 
48  Tenn.  (1  Heisk.)  764. 

Cited    without    definite    application, 

Thomas  v.  Loney  (1890)  10  Sup.  Ct.  584, 
5S5,  134  U.  S.  372.  33  L.  Ed.  949  (af- 
firming [C.  C.  1889]  38  Fed.  101);  Ex 
parte  N.  K.  Fairbank  Co.  (D.  C.  1912) 
194  Fed.  97a 


*  Each  House  may  determine  the  Rules  of  its  Proceedings,  punish 
its  Members  for  disorderly  Behavior,  and,  with  the  Concurrence  of 
two  thirds,  expel  a  Member. 


Notes  of  Decisions 


See,  also,  notes  under  art  1,  f  1, 
and  art.  1,  §  5,  cl.  1,  ante. 

Scope  of  power  in  general.— The  sen- 
ate has  jurisdiction  to  inquire  whether 
any  of  its  members  are  engaged  in  spec- 
ulating in  stocks  the  market  price  of 
which  may  be  affected  by  the  senate's 
action  on  a  pending  tariff  bill.  In  re 
Chapman  (1897)  166  U.  S.  661,  669, 
17  Sup.  Ct.  677,  41  L.  Ed.  1154. 

That  the  preamble  and  resolutions  do 
not  specify  that  the  proceedings  are 
taken  for  the  purpose  of  censure  or 
expulsion  does  not  deprive  the  senate 
of  jurisdiction.     Id. 

Either  house  of  congress  has  the  right 
to  require  the  personal  attendance  be- 
fore its  committees,  as  a  witness  or 
otherwise,  of  any  citizen  of  the  coun- 
try, to  be  paid  or  not  according  to  its 
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own  will  and  pleasure,  Lilley  t.  U.  S. 
(1878)  14  Ct.  Cl.  559. 

Rules  of  proceedings,— Rule  15  of  the 

house  of  representatives  of  the  Fifty- 
First  congress,  providing  that  the 
names  of  members  present  who  do  not 
vote  may  be  entered  on  the  journal  and 
counted  in  determining  the  presence  of 
a  quorum,  does  not  infringe  any  con- 
stitutional or  fundamental  right,  and  is 
a  valid  exercise  of  the  power  of  the 
house  to  determine  the  rules  of  its  pro- 
ceedings. U.  S.  v.  Ballin  (1892)  12  Sup. 
Ct.  507,  144  U.  S.  1,  36  L.  Ed.  321,  re- 
versing In  re  Ballin  (O.  O.  1891)  45 
Fed.  170. 

Statute  as  interfering  with  authori- 
ty over  members.— Tbe  authority  of  the 
senate  of  the  United  States  over  its 
members  is  not  interfered  with  fay  B. 
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S.  f  1782,  Gomp.  St  §  10,283,  making 
it  a  misdemeanor  for  a  United  States 
senator  to  receive  or  agree  to  receive 
compensation  for  services  rendered  be- 
fore any  department,  in  relation  to  any 
proceeding  in  which  the  United  States 
is  interested,  and  declaring  that  any 
one  convicted  under  its  provisions  shall 
be  incapable  of  holding  any  office  of 
honor,  trust,  or  profit  under  the  gov- 
ernment of  the  United  States.  Burton 
v.  U.  &  (1906)  26  Sup.  Ot.  688,  603, 
202  IT.  S.  344,  50  L.  Ed.  1057,  6  Ann. 
Gas.  392. 

Punishment  for  disorderly  behavior.— 

Punishment  for  disorderly  behavior 
may  in  a  proper  case  be  imprisonment, 
and  it  may  be  for  refusal  to  obey  some 
rule  for  the  preservation  of  order.  Kil- 
bourn  v.  Thompson  (1880)  103  U.  S. 
168,  189,  190,  26  L.  Ed.  377. 

The  right  to  expel  extends  to  all 
cases  where  the  offense  is  such  as  in 
,  the  judgment  of  the  senate  is  incon- 
sistent with  the  trust  and  duty  of  a 
member.  In  re  Chapman  (1897)  166 
U.  S.  661,  669,  17  Sup.  Ct  677,  41  L. 
Ed.  1154. 

Punishment    for    contempt,— Though 

the  constitution  gives  no  power  to  ei- 
ther house  of  congress  to  punish  for 
contempt,  except  when  committed  by 
their  own  members,  the  house  of  rep- 
resentatives, while  a  congress  is  sit- 
ting, may  convict  one  for  contempt  for 
breach  of  the  privileges  of  the  house 
and  of  the  dignity  and  authority  of  the 
same.  Anderson  v.  Dunn  (1821)  6 
Wheat.  204,  225,  5  L.  Ed.  242. 

A  refusal  to  answer  pertinent  ques- 
tions in  a  matter  of  inquiry  within  the 
jurisdiction  of  the  senate  constitutes 
a  contempt  of  that  body.  In  re  Chap- 
man (1897)  166  U.  S.  661,  671,  17  Sup. 
Ct  677,  41  L.  Ed.  1154. 

The  senate  has  a  right  to  hold  secret 
sessions  whenever  in  its  judgment  the 
proceedings  shall  require  secrecy,  and 
may  pronounce  judgment  in  secret  ses- 
sion for  a  contempt  which  took  place 
in  secret  session.  Ex  parte  Nugent  (G. 
C.  1848)  Fed.  Cas.  No.  10,375. 

The  warrant  of  commitment  need  not 
set  forth  the  particular  facts  which 
constitute  the  alleged  contempt.    Id. 

This  clause  says  nothing  of  con- 
tempts, which  were  left  to  the  opera- 


tion of  the  common-law  principle  that 
every  court  has  a  right  to  protect  itself 
from  insult  and  contempt,  without 
which  right  of  self-protection  they 
could  not  discharge  their  high  and  im- 
portant duties.  It  is  not  at  all  probable 
that  the  framers  of  the  constitution, 
by  giving  an  express  power  to  each 
house  to  punish  its  members  for  dis- 
orderly behavior,  and  even  to  expel 
a  member,  intended  to  deprive  them  of 
that  protection  from  insult  which  they 
knew  very  well  belonged  to  and  was 
enjoyed  by  both  houses  of  Parliament 
and  the  legislatures  of  the  former  col- 
onies and  now  states  of  this  Union. 
This  provision  may  have  been  intend- 
ed to  remove  a  doubt  whether  a  mem- 
ber of  either  house  could  be  guilty 
of  a  contempt  to  a  body  of  which  he 
himself  was  a  member,  or  it  may  have 
been  intended  to  apply  only  to  such 
disorderly  behavior  as  did  not  amount 
to  a  contempt  of  the  house,  or  to  re- 
move a  doubt  whether  either  house  had 
power  to  expel  a  member.  But,  what- 
ever may  have  been  the  intention^  it 
does  not  justify  an  inference  that  their 
power  to  punish  for  contempts  can  be 
executed  only  upon  its  own  members. 
Hence  it  follows  that  the  senate  has 
power,  when  acting  in  a  case  within 
its  jurisdiction,  to  punish  all  contempts 
of  its  authority;  and  where  a  person 
has  been  committed  by  it  for  such  a 
contempt,  and  is  still  held  and  detain- 
ed for  that  cause,  the  courts  of  the  Dis- 
trict of  Columbia  cannot  discharge  him 
under  a  writ  of  habeas  corpus.     Id. 

The  order  of  the  house  directing  the 
commitment  of  a  party  for  contempt  is 
a  complete  protection  to  the  speaker 
who  orders  him  into  the  custody  of  the 
sergeant  at  arms.  Stewart  v.  Blaine 
(D.  C.  1874)  1  MacArthur,  453. 

Power  to  arrest  for  contempt  given 
to  the  sergeant  at  arms  cannot  be  dele- 
gated by  him.  Sanborn  v.  Carleton 
(Mass.  1860)  15  Gray,  399. 

Secret  sessions.— The  senate  of  the 
United  States  has  a  right  to  hold  secret 
sessions  whenever  in  its  judgment  the 
proceedings  shall  require  secrecy,  and 
may  pronounce  judgment  in  secret  ses- 
sion for.  a  contempt  which  took  place 
in  secret  session.  Ex  parte  Nugent  (C. 
C.  1848)  Fed.  Cas.  No.  10,375. 


8  Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  from 
time  to  time  publish  the  same,  excepting  such  Parts  as  may  in  their 
Judgment' require  Secrecy;  and  the  Yeas  and  Nays  of  the  Members 
of  either  House  on  any  question  shall,  at  the  Desire  of  one  fifth  of 
those  present,  be  entered  on  the  Journal. 


Notes  of 
Journal       entries— Conclusiveness.— 

See,  also,  notes  under  art.  1,  §  7,  cl. 
2,  post 

If  the  journal  may  be  looked  to  to  de- 
termine whether  the  yeas  and  nays 
were  ordered,  and  what  was  the  vote 
thereby  disclosed,  the  journal  must  be 
conclusively    presumed    to    speak    the 

10TJ.S.Comp.'16-822 


Decisions 

truth,  and  its  statement  that  a  quorum 
was  present,  though  not  disclosed  by 
the  yeas  and  nays,  is  final.  U.  S.  v. 
Ballin  (1892)  12  Sup.  Ct.  507,  608,  144 
U.  S.  1,  36  L.  Ed.  321. 

—  Reference    to    entries   to    show 
omission  of  section  of  bill.— When  an 
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enrolled  bill,  signed  by  the  presiding 
officers  of  both  houses  of  congress  and 
by  the  president,  is  placed  in  the  cus- 
tody of  the  secretary  of  state,  its  au- 
thentication as  a  law  is  complete,  and 
no  reference  can  be  had  to  the  journal 
of  either  house  or  other  extrinsic  evi- 
dence to  show  that  a  section  of  the  bill, 


as  actually  passed,  has  been  omitted. 
Field  v.  Clark  (1892)  12  Sup.  Ct  495, 
497,  143  U.  S.  649,  36  L.  Ed.  294. 

Cited    without    definite    application, 

Board  of  Commissioners  of  Wilkes 
County  y.  W.  N.  Coler  &  Co.  (1901)  21 
Sup.  Ct  458,  464,  180  U.  S.  506,  45 
L.  Ed.  642. 


4  Neither  House,  during  the  Session  of  Congress,  shall,  without 
the  Consent  of  the  other,  adjourn  for  more  than  three  days,  nor  to 
any  other  Place  than  that  in  which  the  two  Houses  shall  be  sitting. 

Cited    without    definite    application,       (1899)  20  Sup.  Ct  168,  178,  175  U.  & 
La   Abra   Silver  Mining   Co.   v.    U.    S.        423,  44  L.  Ed.  223. 

Section.  6.  x  The  Senators  and  Representatives  shall  receive  a  Com- 
pensation for  their  Services,  to  be  ascertained  by  Law,  and  paid  out 
of  the  Treasury  of  the  United  States.  They  shall  in  all  Cases,  ex- 
cept Treason,  Felony  and  Breach  of  the  Peace,  be  privileged  from 
Arrest  during  their  Attendance  at  the  Session  of  their  respective 
Houses,  and  in  going  to  and  returning  from  the  same ;  and  for  any 
Speech  or  Debate  in  either  House,  they  shall  not  be  questioned  in* 
any  other  Place. 

Notes  of  Derisions 

Compensation.— One  who  is  elected 
representative  to  congress  by  a  terri- 
tory, on  the  adoption  of  a  state  consti- 
tution, is  not  entitled  to  pay  and  mile- 
age till  such  territory  is  admitted  to 
the  Union  by  congress.  Conway  v.  U. 
S.  (1863)  1  Ct.  CI.  68;  Riley  v.  U.  S. 
(1865)  1  Ct.  CI.  290. 

A.  occupied  a  seat  in  congress,  B. 
contested  it,  and  died  pending  the  con- 
test After  hiB  death,  the  house  de- 
clared B.  rightfully  elected  and  the  seat 
vacant  A.  was  elected  to  fill  the  va- 
cancy. Bev.  St  provides  that  one  so 
elected  shall  be  "paid  from  the  time 
that  the  compensation  of  his  predeces- 
sor ceased."  Held,  that  A.  was  entitled 
to  the  salary  from  the  time  when  the 
seat  was  declared  vacant,  not  from  B.'s 
death.  Shelley  v.  U.  S.  (1884)  19  Ct. 
CI.  653. 

A  member  of  the  house  of  represen- 
tatives who  receives  his  certificate  of 
admission,  and  is  seated,  is  prima  facie 
entitled  to  the  seat  and  to  the  salary. 
Tage  v.  U.  S.  (1887)  23  Ct  CI.  4. 

The  constitution  places  the  compensa- 
tion of  members  of  congress  upon  the 
same  footing  with  all  other  officers  of 
the  government;  i.  e.,  it  is  fixed  by  law, 
and  not  by  the  constitution.  Wilson 
v.  U.  S.  (1909)  44  Ct  CI.  428. 

Privilege  from  arrest.— AU  criminal 
offenses  are  comprehended  by  the  terms 
"treason,  felony,  and  breach  of  the 
peace/1  as  used  in  this  clause.  William- 
son v.  U.  S.  (1908)  28  Sup.  Ct.  163,  166, 
207  U.  S.  425,  52  L.  Ed.  278. 

The  privilege  of  a  member  of  con- 
gress of  exemption  from  arreBt  while 
going  to  attend  a  session  of  congress  is 
limited  to  a  reasonable  time.  It  is  not 
strictly  confined  to  the  exact  number 
of  days  required  for  the  journey,  nor 
will  it  be  forfeited  for  a  slight  devia- 
tion from  the  route  which  is  moat  di- 


rect. Miner  v.  Markham  (C.  C.  1886) 
28  Fed.  387. 

A  congressman  1b  not  privileged  from 
arrest  on  a  warrant  charging  that  he 
is  about  to  commit  a  breach  of  the 
peace  by  fighting  a  duet  TJ.  S.  v.  Wise 
(Cr.  Ct  D.  C.  1842)  Fed.  Cas.  No.  16,- 
746a. 

The  privilege  is  limited  to  a  reason- 
able time  for  coming  and  going.  Hop- 
pin  v.  Jenckes  (1867)  8  R.  I.  453,  5 
Am.  Bep.  597. 

The  privilege  of  a  member  of  con- 
gress is  not  available  as  against  an  in- 
dictment for  bribery  in  a  state  court 
State  v.  Smalls  (1879)  11  S.  C.  262. 

A  delegate  from  a  territory  is  within 
the  protection  of  the  clause.  Doty  v. 
Strong  (Wis.  1840)  1  Pin.  84. 

— -  Surrender  by  ball-— When  bail 
may  surrender  principal,  who  is  a 
member  of  congress.  Coxe  v.  McClen- 
achan  (1798)  3  DalL  478,  1  L.  Ed.  687. 

—  Civil  process  in  general.— The  im- 
munity of  members  of  congress  from 
arrest  under  the  constitution  does  not 
exempt  them  from  service  of  summons 
in  a  civil  suit  Kimberly  v.  Butler  (C. 
C.  1869)  Fed.  Cas.  No.  7,777. 

A  member  of  congress  is  entitled  to 
exemption  from  service  of  process,  al- 
though not  accompanied  with  arrest  of 
the  person,  while  on  his  way  to  attend 
a  session  of  congress.  Miner  v.  Mark- 
ham  (C.  O.  1886)  28  Fed.  387. 

Members  of  congress,  while  in  at- 
tendance upon  its  sessions,  are  not 
privileged  from  being  sued  in  this  Dis- 
trict Howard  v.  Citizens'  Bank  & 
Trust  Co.  (1899)  12  App.  D.  C.  222. 

A  territorial  delegate  to  congress, 
being  in  thin  commonwealth  during  the 
recess  of  that  body,  was  arrested  on 
mesne  process  in  a  civil  action.  Held, 
that  he  was  entitled  to  be  discharged 
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on  habeas  corpus.  Flanders  v.  Kimball 
(Mass.  1868)  3  Am.  Law  Rev.  370. 

In  the  absence  of  a  decision  of  the 
United  States  supreme  court  extending 
the  exemption  from  arrest  accorded 
congressmen  under  this  section  to  priv- 
ilege from  service  of  process  in  civil  ac- 
tions, such  process  from  a  state  court 
will  not  be  quashed  because  served 
upon  a  member  while  attending  con- 
gress. Bartlett  v.  Blair  (1895)  38  A. 
1004,  68  N.  H.  232. 

A  member  of  congress,  while  in  his 
state  on  private  business,  with  leave  of 
absence,  during  a  session  of  congress, 
is  not  exempt  from  service  of  civil 
process.  Worth  v.  Norton  (1899)  33 
S.  E.  792,  56  S.  C.  56,  45  L.  R.  A.  563, 
76  Am.  St  Rep.  524,  affirmed  (1900) 
35  S.  B.  135,  56  S.  G.  479. 

The  privilege  from  arrest  extends  to 
trial  of  private  suits.  Doty  v.  Strong 
(Wis.  1840)  1  Pin.  84. 


—  Attaohment  to  compel  attendance 
as  witness.— An  attachment  will  not  be 
issued  against  a  member  of  congress 
who  declines  to  attend  as  a  witness. 
U.  S.  v.  Thomas  (C.  0. 1847)  Fed.  Cas. 
No.  16,476. 

—  Service  of  subpoena*— A  member 
of  congress  is  not  exempt  from  the 
service  of  a  subpoena  in  a  criminal  case. 
U.  S.  v.  Cooper  (O.  C.  1800)  Fed.  Cas. 
No.  14,861. 

Freedom  of  debate.— Under  this  clause 
it  was  held  that  members  of  a  congres- 
sional committee  of  investigation  could 
not  be  held  to  answer  for  their  acts  in 
connection  with  the  punishment  of  a 
witness  for  contempt.  Kilbourn  v. 
Thompson  (1880)  103  U.  S.  168,  201, 
26  L.  Ed.  377. 

Cited  without  definite  application, 
Burton  v.  U.  S.  (1905)  25  Sup.  Ct  243, 
245,  196  U.-S.  283,  49  L.  Ed.  482. 


1  No  Senator  or  Representative  shall,  during  the  Time  for  which 
he  was  elected,  be  appointed  to  any»civil  Office  under  the  Authority 
of  the  United  States,  which  shall  have  been  created,  or  the  Emolu- 
ments whereof  shall  have  been  encreased  during  such  time ;  and  no 
Person  holding  any  Office  under  the  United  States,  shall  be  a  Mem- 
ber of  either  House  during  his  Continuance  in  Office. 

Notes  of  Decisions 


Senator  or  representative  elect  hold- 
ing other  office.— While  the  two  offices 
of  governor  of  a  state  and  senator  in 
congress  cannot  be  held  by  the  same 
person  at  the  same  time,  being  a  sena- 
tor-elect is  not  being  a  senator,  and 
hence  the  same  person  may  be  governor 
of  a  state  and  a  senator- elect  at  the 
same  time  without  holding  two  offices. 
U.  S.  v.  Dietrich  (O.  C.  1904)  126  Fed. 
676,  682. 

A  representative-elect  does  not  be- 
come a  member  of  the  house,  within  the 
meaning  of  this  clause  until  he  is  sworn 
in  as  such,  and  hence  he  may  till  then 
lawfully  hold  office  under  the  United 
States.     (1874)  14  Op.  Atty.  Gen.  406. 

Office  with  salary  increased  during 
term*— During  the  term  of  a  senator  of 
the  United  States,  congress  increased 
the  salary  of  the  minister  to  Mexico. 
On  February  23,  1895,  the  President 
nominated  such  senator  (whose  term 
would  not  expire  until  March  4,  1895) 
to  the  office  in  question,  and  on  the 
same  day  such  nomination  was  confirm- 
ed by  the  senate.  He  took  the  oath  of 
office  on  March  4,  1895,  and  his  com- 
mision  was  delivered  to  him  on  the  fol- 
lowing day.  Held,  that  the  nomination 
and  confirmation  constituted  an  appoint- 
ment to  the  office  in  question  and  was 
a  nullity,  because  in  conflict  with  this 
clause.     (1895)  21  Op.  Atty.  Gen.  211. 

Office  created  during  term.— A  sena- 
tor's term  would  have  expired  in  March, 
1883.  He  resigned  in  March,  1881,  to 
accept  the  position  of  secretary  of  the 
interior,  which  office  he  also  resigned 
in  the  latter  part  of  the  same  year. 
Held,  that  he  was  disqualified  for  ap- 
pointment an  tariff  commissioner  creat- 


ed by  Act  May  15,  1882  (22  Stat  64). 
(1882)  17  Op.  Atty.  Gen.  365. 

Nomination  and  confirmation  as  ap- 
pointment to  office.— The  nomination  of 
a  senator  as  minister  to  a  foreign  coun- 
try by  the  president  and  its  confirma- 
tion by  the  senate  constituted  an  ap- 
pointment to  office  within  the  constitu- 
tional inhibition.  (1895)  21  Op.  Atty. 
Gen.  211. 

Appointment  to  office  after  eligibility 
oeases.— The  nomination  and  confirma- 
tion of  a  person  who,  at  the  time,  is 
ineligible  for  the  office  by  force  of  this 
clause,  cannot  be  made  the  basis  of  bis 
appointment  to  such  office  after  his  in- 
eligibility ceases.  (1883)  17  Op.  Atty. 
Gen.  522. 

Offices  which  members  may  hold.— A 

member  of  either  house  of  congress  is 
eligible  to  be  appointed  to  any  other 
office  not  forbidden  to  him  by  law,  the 
duties  of  which  are  not  incompatible 
with  those  of  a  member  of  congress. 
(1907)  26  Op.  Atty.  Gen.  457. 

Under  other  circumstances  than 
those  which  involve  the  entire  control 
of  the  congress  over  a  position  estab- 
lished and  filled  by  itself,  the  holding 
of  a  visitorial  and  an  administrative 
office  by  the  same  person  would  be  re- 
garded as  legally  incompatible.     Id. 

There  is  no  constitutional  objection 
to  the  election  of  a  member  of  con- 
gress as  a  member  of  the  board  of  man- 
agers of  the  National  Home  for  Dis- 
abled Volunteers,  although  such  an 
election  would  seem  to  be  contrary  to 
sound  public  policy.  But  the  question 
is  wholly  a  matter  for  the  decision  of 
congress  itself.    Id. 
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CONSTITUTION 


(Reremue  Bills 


Section.  7.  *A11  Bills  for  raising  Revenue  shall  originate  in  the 
House  of  Representatives;  but  the  Senate  may  propose  or  concur 
with  Amendments  as  on  other  Bills. 

Notes  of  Decisions 


Bills  within  olaiisfe— The  construction 
of  this  limitation  is  practically  settled 
by  the  uniform  action  of  congress  con- 
fining it  to  bills  to  levy  taxes  in  the 
strict  sense  of  the  word,  and  it  has  not 
been  understood  to  extend  to  bills  for 
purposes  which  incidentally  create  rev- 
enue. U.  S.  v.  Norton  (1875)  91  U.  S. 
568,  508,  569,  23  L.  Ed.  454;  Dundee 
Mortgage  Trust  Inv.  Co.  v.  Parrish 
(C.  C.  1885)  24  Fed.  197,  201;  Twin 
FiU«  Canal  Co.  v.  Foot  (C.  C.  1911) 
192  Fed.  583. 

An  act  of  congress  providing  a  na- 
tional currency  secured  by  a  pledge 
of  United  States  bonds,  and  which,  in 
furtherance  of  that  object,  and  also  to 
meet  the  expenses  of  executing  the  law, 
imposes  a  tax  on  the  notes  in  circula- 
tion of  banking  associations  organized 
thereunder,  is  not  a  revenue  bill,  such 
as  the  constitution  declares  must  origi- 
nate in  the  house  of  representatives. 
Therefore  the  taxing  provisions  of  the 
national  bank  law,  reproduced  in  R. 
S.  §  5214,  Comp.  St.  ft  9779,  are  not 
invalid  because  they  originated  in  the 
senate  after  the  law  had  first  passed 
the  house.  Twin  City  Nat.  Bank  v. 
Nebeker  (1897)  17  Sup.  Ct.  766,  769, 
167  U.  S.  196,  42  L.  Ed.  134. 

Bills  for  other  than  tax  purposes, 
but  which  may  incidentally  create  rev- 
enue, such  as  Act  Feb.  12,  1901,  cc. 
353,  354,  31  Stat  767,  774,  and  Act 
Feb.  28,  1903,  c.  856,  32  Stat.  909,  for 
the  elimination  of  grade  crossings  and 
for  a  union  railway  station  in  the  Dis- 
trict of  Columbia,  which  provide  for 
the  payment  of  a  sum  of  money  to  the 
railway  companies,  to  be  raised  by  a 
tax  on  property  in  the  District,  are  not 
revenue  bills  which  must  originate  in 
the  house  of  representatives.  Millard 
v.  Roberts  (1906)  26  Sup.  Ct.  674,  202 
TJ.  S.  429.  50  L.  Ed.  1090,  affirming 
decree   (1905)  25  App.  D.  C.  221. 

The  senate  has  constitutional  power 
to  originate  an  act  increasing  the  post- 
age on  certain  mail  matter  (Act  March 


3,  1875).  Such  a  bill  is  not  a  bill  "for 
raising  revenue,"  such  as  the  house 
only  can  originate.  U.  S.  v.  James  (C. 
C.  1875)  Fed.  Cas.  No.  15,464. 

The  cotton  futures  act  having  origi- 
nated in  the  senate,  contrary  to  the 
constitutional  requirement  as  to  bills 
for  raising  revenue,  it  is  not  and  never 
was  a  law.  Hubbard  v.  Lowe  (D.  G. 
1915)  226  Fed.  135. 

"Bill,"  within  constitutional  provision 
requiring  revenue  bills  to  originate  in 
the  house  of  representatives,  held  a 
project  for  a  statute,  and  not  the  stat- 
ute itself.    Id. 

Amendments  by  senate.— The  substi- 
tution in  the  senate  of  a  tax  on  corpo- 
rations in  lieu  of  the  plan  of  inherit- 
ance taxation  contained  in  a  general 
bill  for  the  collection  of  revenue  as  it 
came  from  the  house  of  representatives 
where  the  bill  originated  was  not  vio- 
lative of  this  clause.  Flint  v.  Stone 
Tracy  Co.  (1911)  31  Sup.  Ct  342,  345, 
220  U.  S.  107,  55  L.  Ed.  389,  Ann.  Cas. 
1912B,  1312. 

The  requirement  that  revenue  bills 
must  originate  in  the  house  of  repre- 
sentatives does  not  invalidate  the  pro- 
vision of  Tariff  Act  Aug.  5,  1909,  §  37, 
imposing  an  excise  tax  based  on  gross 
tonnage  upon  the  use  of  foreign-built 
pleasure  yachts,  which  was  proposed 
by  the  senate  as  an  amendment;  the 
bill  itself  originating  in  the  house  of 
representatives.  Rainey  v.  U.  S. 
(1914)  34  Sup.  Ct.  429,  232  U.  S.  310, 
58  L.  Ed.  617. 

That  a  provision  of  a  revenue  act 
originating  in  the  house  of  representa- 
tives was  added  as  an  amendment  in 
the  senate,  and  afterward  concurred  in 
by  the  house,  does  not  render  it  invalid 
as  a  bill  for  raising  revenue  originating 
in  the  senate.  U.  S.  v.  Billings  (C.  G. 
1911)  190  Fed.  359. 

Cited    without    definite    application 

Kilbourn  v.  Thompson   (1880)   103  U. 
S.  168,  192,  26  L.  Ed.  377. 


2  Every  Bill  which  shall  have  passed  the  House  of  Representatives 
and  the  Senate,  shall,  before  it  become  a  Law,  be  presented  to  the 
President  of  the  United  States ;  If  he  approve  he  shall  sign  it,  but 
if  not  he  shall  return  it,  with  his  Objections  to  that  House  in  which 
it  shall  have  originated,  who  shall  enter  the  Objections  at  large  on 
their  Journal,  and  proceed  to  reconsider  it.  If  after  such  Recon- 
sideration two  thirds  of  that  House  shall  agree  to  pass  the  Bill,  it 
shall  be  sent,  together  with  the  Objections,  to  the  other  House,  by 
which  it  shall  likewise  be  reconsidered,  and  if  approved  by  two  thirds 
of  that  House,  it  shall  become  a  Law.  But  in  all  such  Cases  the 
Votes  of  both  Houses  shall  be  determined  by  Yeas  and  Nays,  and 
the  Names  of  the  Persons  voting  for  and  against  the  Bill  shall  be 
entered  on  the  Journal  of  each  House  respectively.  If  any  Bill  shall 
not  be  returned  by  the  President  within  ten  Days  (Sundays  excepted) 
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after  it  shall  have  been  presented  to  him,  the  Same  shall  be  a  Law, 
in  like  Manner  as  if  he  had  signed  it,  unless  the  Congress  by  their 
Adjournment  prevent  its  Return,  in  which  Case  it  shall  not  be  a  Law. 


Notes  of  Decisloms 


Joint  resolutions.— Joint  resolutions 
are  not  distinguishable  from  bills,  and 
if  approved  by  the  president  or  if  duly 
passed  without  the  approval  of  the 
president  they  have  all  the  effect  of 
law.     (1854)  6  Op.  Atty.  Gen.  680. 

Approval  of  bills  after  adjournment 
or  during  recess.— A  bill  passed  by  con- 
gress and  duly  presented  to  the  presi- 
dent during  its  session  may  be  signed 
by  him,  so  as  to  make  it  a  law  during 
a  recess  which  congress  has  taken  for 
a  fixed  period.  La  Abra  Silver  Min.  Co. 
v.  U.  S.  (1899)  20  Sup.  Ct.  168,  177, 
175  U.  S.  423,  44  L.  Ed.  223. 

A  bill  signed  by  the  president  after 
the  usual  adjournment  of  congress  for 
the  winter  holidays,  but  within  ten 
days  from  the  time  when  it  was  pre- 
sented to  him,  was  duly  approved,  and 
must  be  recognized  and  administered  as 
a  law  of  the  United  States.  U.  S.  v. 
Weil  (1894)  29  Ct.  CI.  523. 

The  dispersion  of  the  two  bouses  of 
congress  for  a  definite  period  in  pur- 
suance to  a  joint  resolution,  as  during 
the  holiday  recess,  is  an  adjournment 
within  the  meaning  of  this  clause. 
(1892)  20  Op.  Atty.  Gen.  503. 

It  is  competent  for  the  president  to 
approve  within  ten  days  any  bill  pre- 
sented to  him,  although  congress  may 
adjourn  in  the  interim,  not  sine  die, 
but  for  a  longer  period  than  ten  days, 
exclusive  of  Sundays.    Id. 

Should  a  bill  presented  to  the  presi- 
dent on  adjournment  not  sine  die  not 
be  signed  within  the  ten  days,  it  would 
probably  fail  to  become  law.  Suggest- 
ed, however,  that  the  better  plan  would 
be,  in  case  the  bill  does  not  meet  with 
executive  approval,  to  return  it  vetoed 
to  congress  when  that  body  reconvenes. 
Its  validity  can  then  be  determined  by 
the  courts.     Id. 

Veto  of  bill— Record  as  showing  when 
seat  to  house.— An  act  of  congress  dis- 
charging certain  sureties  became  a  law, 
unless  the  president's  veto  was  sent  to 
the  house  by  the  24th  of  February, 
1877.  Held,  that  a  memorandum  in 
the  minute  book  of  the  journal  clerk  of 
the  house,  to  the  effect  that  a  message 
in  writing  was  received  from  the  presi- 
dent on  the  24th  and  laid  on  the  speak- 
er's table,  together  with  testimony  by 
such  clerk  that  such  memorandum  could 
refer  to  no  other  message  than  the  one 
in  question,  and  that  it  undoubtedly  did 
refer  to  such  one,  and  that,  under  house 
rule  24,  a  message  received  in  the  aft- 
ernoon of  the  24th  would,  according  to 
the  usual  practice,  be  laid  before  the 
house  by  the  speaker  on  the  succeed- 
ing morning,  is  sufficient  proof  that  the 
message  was  received  on  the  24th,  al- 
though the  journal  of  the  house  shows 
that  it  was  not  laid  before  the  house  till 


the  following  day.  U.  S.  v.  Allen  (C. 
C.  1888)  36  Fed.  174. 

.  Passage  of  bills  over  veto.— Under  the 
clause  it  is  not  essential  to  the  passing 
of  a  bill  by  the  senate  on  reconsidera- 
tion after  veto  that  two-thirds  of  the 
senators  vote  therefor,  but  is  sufficient 
if  two-thirds  of  a  quorum  support  the 
bill.  State  v.  Missouri  Pac.  Ry.  Co. 
(Kan.  1915)  152  P.  777. 

When  bill  becomes  a  law.— A  statute 
takes  effect  on  the  day  of  its  approval 
by  the  executive,  and  includes  that  day, 
unless  its  operation  is  postponed  by  its 
own  terms.  Weed  v.  Snow  (C.  C. 
1843)  Fed.  Cas.  No.  17,347:  In  re  Wil- 
liams (C.  C.  1874)  Fed.  Cao.  No.  17,700; 
U.  S.  v.  Chong  Sam  (D.  C.  1891)  47 
Fed.  878;    (1836)  3  Op.  Atty.  Gen.  82. 

In  Lapeyre  v.  U.  S.  (1872)  17  Wall. 
191,  21  L.  Ed.  606,  it  was  said  obiter: 
"The  act  becomes  effectual  upon  the 
day  of  its  date.  In  some  cases  it  is 
operative  from  the  first  moment  of  that 
day.  Fractions  of  the  day  are  not  rec- 
ognized. Any  inquiry  involving  that 
9  subject  is  inadmissible." 

The  rule  that,  where  a  computation 
is  to  oe  made  from  an  act  done,  the  day 
on  which  the  act  is  done  is  to  be  in- 
cluded, applies  to  statutes  to  take  effect 
from  and  after  passage.  Arnold  v. 
TJ.  S.  (1815)  9  Cranch,  104,  120,  Z, 
L.  Ed.  671. 

The  internal  revenue  act  of  March  3, 
1875  (18  Stat  339),  increasing  a  to- 
bacco tax,  became  effective  when  ap- 
proved by  the  president  on  the  after- 
noon of  that  day,  and  did  not  apply  to 
tobacco  against  which  the  tax  under 
its  provisions  had  been  paid  on  the 
forenoon  of  that  day.  Burgess  v.  Sal- 
mon (1878)  97  TJ.  S.  381,  24  L.  Ed. 
1104. 

Where  congress  directs  that  an  act 
shall  take  effect  as  of  a  prior  date, 
such  effect  must  be  given  to  it.  U.  S. 
v.  Green  (1891)  138  U.  S.  293,  296,  11 
Sup.  Ct  299,  34  L.  Ed.  960. 

A  statute  takes  effect,  if  not  other- 
wise provided,  on  the  day  of  its  pas- 
sage. The  Ann  (C.  C.  1812)  Fed.  Cas. 
No.  397;  In  re  Ankrim  (C.  C.  1843) 
Fed.  Cas.  No.  395;  In  re  Carrier  (D. 
C.  1875)  Fed.  Cas.  No.  2,443.  See, 
also,  U.  S.  v.  Williams  (C.  C.  1814) 
Fed.  Cas.  No.  16,723. 

Where  a  bill  is  approved  by  the  presi- 
dent, it  takes  effect  as  a  law  from  the 
time  of  the  approval,  and  cannot  reach 
backward.  In  re  Richardson  (C.  C. 
1S43)  Fed.  Cas.  No.  11,777;  U.  S.  v. 
Stoddard.  Haserick,  Richards  &  Co. 
(C.  C.  1898)  89  Fed.  699,  701  (affirm- 
ed [1899]  91  Fed.  1005,  34  C.  C.  A. 
175). 

The  doctrine  that  in  law  there  is  no 
fraction  of  a  day  is  a  mere  legal  fiction, 
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and  is  true  only  sub  modo,  and  in  a  limit- 
ed sense,  where  it  will  promote  the  right 
and  justice  of  the  case.  In  re  Richard- 
son (C.  C.  1843)  Fed.  Oas.  No.  11,777. 
By  the  constitution  the  very  time  of 
the  approval  of  a  public  law,  consti- 
tutes the  time  as  to  when  the  law  is  to 
have  its  effect;  prospectively  and  not 
retrospectively.     Id. 

When  the  question  is  as  to  the  effect 
of  a  proceeding  instituted  on  the  same 
day  on  which  an  act  affecting  the  valid- 
ity of  such  proceeding  was  passed,  the 
precise  time  at  which  the  act  became 
a  law  may  be  properly  inquired  into. 
In  re  Wynne  (C.  C.  1868)  Fed.  Cas. 
No.  18,117. 

Approval  by  president  of  constitu- 
tional amendments.— An  amendment  to 


the  constitution  need  not  be  presented 
to  the  president  for  approval.  Hoi- 
lingsworth  v.  Virginia  (1798)  3  DaU. 
378,  382,  1  L.  Ed  644. 

Cited    without    definite    application, 

McCulloch  v.  Maryland  (1819)  4  Wheat 
316,  412,  4  L.  Ed.  579;  Gardner  v. 
Barney  (1867)  6  Wall.  499,  500,  602, 
503,  506,  18  L.  Ed.  890;  Kilbourn  v. 
Thompson  (1880)  103  U.  S.  168,  191, 
26  L.  Ed.  377;  Cunningham  v.  Neagle, 
(1890)  10  Sup.  Ct  658,  678,  135  U.  S. 
1,  34  L.  Ed.  55  (dissenting  opinion); 
Holy  Trinity  Church  v.  U.  S.  (1892) 
12  Sup.  Ct.  511,  516,  143  U.  a  457, 
36  L.  Ed.  226;  Lyons  v.  Woods  (1894) 
14  Sup.  Ct.  959,  963,  153  U.  S.  649, 
38  L.  Ed.  854. 


8  Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of 
the  Senate  and  House  of  Representatives  may  be  necessary  (except 
on  a  question  of  Adjournment)  shall  be  presented  to  the  President 
of  the  United  States;  and  before  the  Same  shall  take  Effect,  shall 
be  approved  by  him,  or  being  disapproved  by  him,  shall  be  repassed 
by  two  thirds  of  the  Senate  and  House  of  Representatives,  accord- 
ing to  the  Rules  and  Limitations  prescribed  in  the  Case  of  a  Bill. 

Notes  of  Decisions 

vestigation  of  certain  railroads,  held 
not  a  law  of  the  United  States,  and  did 
%  not  enlarge  the  authority  or  jurisdic- 
tion of  the  commission  to  inspect  de- 
fendant's records  and  correspondence, 
conferred  by  the  interstate  commerce 
act  U.  S.  ▼.  Nashville,  C.  &  St  L.  By. 
(D.  C.  1914)  217  Fed.  254. 

Cited    without    definite    application, 

La  Abra  Silver  Mining  Co.  v.  U.  S. 
(1899)  20  Sup.  Ct.  168,  178,  175  U. 
S.  423,  44  L.  Ed.  223;  The  Diamond 
Rings  (1901)  22  Sup.  Ct.t  59.  62,  183 
U.  S.  176,  46  Ii.  Ed.  138  (concurring 
opinion). 


Joint  resolution  suspending  execution 
ef  act  ef  oongress^^Joint  resolution 
suspending  the  execution  of  an  act  of 
congress  held  to  be  one  of  the  char- 
acter mentioned  in  this  clause,  to  which 
the  concurrence  of  the  senate  and 
house  of  representatives  and  the  ap- 
proval of  the  president  is  necessary. 
U.  S.  v.  Stockslager  (1889)  9  Sup.  Ct. 
382,  384,  129  U.  S.  470,  32  L.  Ed.  785. 

8enate  resolution  as  law.— A  senate 
resolution,  not  concurred  in  by  the 
House  of  Representatives,  nor  approv- 
ed by  the  president,  directing  the  inter- 
state commerce  commission  to  make  in- 


Section.  8.  1  The  Congress  shall  have  Power  To  lay  and  collect 
Taxes,  Duties,  Imposts  and  Excises,  to  pay  the  Debts  and  provide 
for  the  common  Defence  and  general  Welfare  of  the  United  States; 
but  all  Duties,  Imposts  and  Excises  shall  be  uniform  throughout 
the  United  States; 

Notes  of  Decisions 


l. 


What  are  taxes,  duties,  imposts,  or  ex- 
cises. 

Taxing  power  as  exclusive  or  concur- 
rent. 
8.    Right  to  tax  as  sounding  In  contract. 

Taking  private  property  for  public  use. 

Justice  and  equality  of  taxation. 

6.  Motive  of  tax. 

7.  Treaty  as  defeating  llblllty  for  tax. 
Common    defense  and  general   welfare. 
Payment  of  debts  or  claims. 
Territorial  extent  of  power. 

-  Conquered*  territory. 
Duties  on  imports   from   and   to  Porto 

Rico. 
State  interference  and  Interference  with 
state  taxes. 

Police  power. 

Effect  of  payment  of  license  tax  to 

federal  government. 

Subjects  of  taxation. 


17. 


2. 


4. 
6. 


8. 

9. 
10. 
11. 
12. 

18. 

14. 
15. 


16. 


States  and  state  agencies  or  fran- 
chises. 

Stamp  taxes. 

Process  of  state  courts. 

-  Unstamped    instruments    as    evi- 
dence. 

Mode  of  taxation  and  collection  In  gen- 
eral. 

22.  Use  of  prescribed  meters  In  distilleries. 

23.  Tax  sales. 
Forfeitures. 

Contracts  as  to  payment  of  duties  be- 
tween  seller  and  purchaser. 

26.  Rate  of  taxation. 

27.  Uniformity. 

I.  What  are  taxes,  duties,  Imposts, 
or  excises.— Pilotage  fees  or  penalties 
are  not  imposts  or  duties,  within  the 
meaning  of  the  constitution  of  the 
United  States.    Cooley  v.  City  of  Phila- 


18. 
19. 
20. 

21. 


24. 
25. 
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delphia  (1851)  63  U.  S.  (12  How.)  299, 
13  L.  Ed.  996. 

The  term  "duties,"  in  its  widest  sig- 
nification, is  hardly  less  comprehensive 
than  taxes,  but  in  its  restricted  sense 
it  is  applied  to  customs,  and  is  nearly 
the  synonym  of  imposts.  Pacific  Ins. 
Go.  v.  Soule  (1868)  7  WalL  488,  445, 
19  Ii.  Ed.  95. 

Impost  is  a  duty  on  imported  goods 
and  merchandise,  but  in  a  larger  sense 
it  is  any  tax  or  imposition.     Id. 

Excise  is  an  inland  imposition,  some- 
times on  the  consumption  of  a  com- 
modity and  sometimes  on  a  retail  sale, 
and  sometimes  on  the  manufacturer 
and  sometimes  on  the  vendor.    Id. 

The  tax  laid  by  Act  June  30,  1864, 
H  105.  120.  and  the  amendment  there- 
to of  July  13,  1866,  on  the  amounts  in- 
sured, renewed,  or  continued  by  insur- 
ance companies  on  the  gross  amount  of 
premiums  received  and  assessments 
made  by  them,  and  on  dividends,  undis- 
tributed sums,  and  income,  Is  not  a  di- 
rect tax.  but  a  duty  or  excise.    Id. 

The  tax  imposed  on  distillers  is  in 
the  nature  of  an  excise,  and  the  only 
limitation  on  the  power  of  congress  in 
the  imposition  of  such  taxes  is  that 
they  shall  be  uniform.  U.  S.  v.  Singer 
(1872)  15  WalL  111,  121,  21  L.  Ed.  49. 
The  charges  exacted-  as  a  condition 
of  carrying  on  trade  in  the  insurrec- 
tionary states  was  not  a  tax.  Ham- 
ilton v.  Dillin  (1874)  21  WalL  73,  75, 
22   L.   Ed.  528. 

The  tax  levied  on  tobacco  by  War 
Revenue  Act  June  13,  1898,  c.  448,  | 
3,  30  Stat  449,  "in  lieu  of  the  tax  now 
imposed  by  law,"  is  an  excise,  and  not 
a  direct  tax  upon  property,  which  must 
be  apportioned  according  to  population. 
Patton  v.  Brady  (1902)  22  Sup.  Ct 
493,  496,  184  U.  S.  608,  46  L.  Ed.  713. 
Act  June  13,  1898,  c.  448,  requir- 
ing stamps  to  be  affixed  to  memoranda 
of  stock  sales,  levies  an  excise  tax  un- 
der this  section  and  not  a  direct  tax. 
Thomas  v.  U.  8.  (1904)  24  Sup.  Ct 
305,  306,  192  U.  S.  363,  48  L.  Ed.  481. 
The  "special  excise  tax"  imposed  on 
sugar  refining  by  War  Revenue  Act 
June  13,  1898,  c.  448,  |  27,  30  Stat 
448,  464,  to  be  measured  by  gross  an- 
nual receipts  in  excess  of  a  named  sum, 
is  not  a  direct  tax,  which,  under  the 
federal  constitution,  must  be  appor- 
tioned among  the  several  states  ac- 
cording to  population,  but  is  an  excise 
imposed  by  congress  under  its  power 
to  lay  and  collect  excises  which  shall 
be  uniform  through  the  United  States. 
Spreckels  Sugar  Refining  Co.  v.  Mc- 
Glain  (1904)  24  8.  Ct  376,  380,  192 
U.  S.  397,  48  L.  Ed.  496,  reversing 
judgment  (1902)  113  Fed.  244,  51  O.  C. 
A.  201. 

This  clause,  giving  congress  power  to 
lay  and  collect  duties,  necessarily  im- 
plies that  there  must  be  some  article 
imported  on  which  such  duty  is  im- 
posed, and  charges  cannot  be  imposed 


on  portions  of  an  importation  which 
are  nonexistent,  or  which  did  not  arrive 
when  the  rest  of  the  importation  reach- 
ed the  United  States.  Alexander  D. 
Shaw  &  Co.  v.  U.  S.  (O.  O.  1905) 
141  Fed.  469,  judgment  reversed  U. 
S.  v.  A.  D.  Shaw  &  Co.  (1906) 
144  Fed.  329,  75  O.  O.  A.  291,  writ 
of  certiorari  denied  Shaw  v.  U.  S. 
(1906)  27  Sup.  Ct  779,  203  U.  S.  591, 
51  L.  Ed.  331.  Hence  an  imposition  of 
duties  on  imported  wines,  without  al- 
lowance for  leakage,  would  make  the 
duty  unequaL 

The  term  "tax"  in  this  clause  is  ap- 
parently used  in  contradistinction  to 
duties  and  imports,  rather  than  as  in- 
cluding them.  U.  S.  v.  Fifty-Nine 
Demijohns  Aguadiente  and  Four  Bar- 
rels of  Cigarettes  (D.  C.  1889)  39 
Fed.  401,  402. 

The  tax  imposed  on  corporations  by 
Act  Aug.  5,  1909,  c  6,  §  38,  is  an  ex- 
cise tax  imposed  on  the  exercise  of  the 
privilege  of  doing  business  in  a  cor- 
porate capacity.  U.  S.  v.  General  In- 
spection &  Loading  Co.  (D.  0.  1911) 
192  Fed.  223. 

2.  Taxing  power  as  exclusive  or  con- 
current—The  power  of  taxation  under 
the  constitution  as  a  general  rule  is  a 
concurrent  power.  The  qualifications 
of  the  rule  are  the  exclusions  of  the 
state  from  the  taxation  of  the  means 
and  instruments  employed  in  the  exer- 
cise of  the  functions  of  the  federal 
government  Van  Allen  v.  Assessors 
(1865)  3  Wall.  573,  5S5,  18  L.  Ed. 
229. 

The  power  conferred  by  this  clause 
does  not,  proprio  vigore,  operate  as  a 
prohibition  on  the  states  to  exercise 
the  same  powers  to  raise  money  to  sup- 
port their  own  governments.  They 
cannot  lay  imposts  or  duties  on  imports 
or  exports,  except  as  it  is  absolutely 
necessary  to  execute  their  inspection 
laws,  because  the  constitution  express- 
ly provides  that  no  state  shall  exercise 
that  power  without  consent  of  con- 
gress. Want  of  authority  in  the  states 
to  tax  securities  of  the  United  States 
issued  in  exercise  of  the  admitted  pow- 
er of  congress  to  borrow  money  on  the 
credit  of  the  United  States  is  equally 
certain,  though  not  'expressly  prohib- 
ited. Outside  of  those  provisions,  how- 
ever, the  power  of  the  state  to  tax  ex- 
tends to  all  objects,  except  the  instru- 
ments and  means  of  the  federal  gov- 
ernment, within  the  sovereign  power  of 
the  state.  Hamilton  Mfg.  Co.  v.  Mas- 
sachusetts (1867)  6  WalL  632,  639,  18 
L.  Ed.  904. 

Where  the  power  of  taxation  exercis- 
ed by  congress  is  warranted  by  the  con- 
stitution as  to  mode  and  subject,  it 
is  unlimited  in  its  nature,  and  congress 
may  prescribe  the  basis,  fix  the  rates, 
and  require  payment  as  it  may  deem 
proper,  and  no  power  of  supervision  or 
control  is  lodged  in  either  of  the  oth- 
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er  departments  of  the  government. 
Pacific  Ins.  Co.  v.  Soule  (1808)  7  Wall. 
433,  443,  19  L.  Ed.  95. 

Power  to  lay  and  collect  taxes  is 
vested  in  congress.  Oulton  v.  German 
Sav.  &  L.  Soc.  (1872)  17  WalL  109, 
121,  21  L.  Ed.  618. 

Power  to  lay  and  collect  taxes  for 
federal  purposes  is  vested  exclusively 
in  congress,  and  when  the  validity  of 
a -tax  is  questioned  it  is  necessary  to 
examine  the  act  as  the  question  nec- 
essarily depends  on  its  true  construc- 
tion unless  it  appears  that  the  tax  is 
not  apportioned  as  required,  or  not  uni- 
form, or  the  object  taxed  is  one  not 
taxable  for  such  a  purpose.  Barnes  v. 
Philadelphia  &  R.  R.  Co.  (1872)  17 
Wall.  294,  299,  21  L.  Ed.  544. 

The  state  has  power,  so  long  as  it 
does  not  trench  upon  the  constitution 
of  the  United  States,  to  tax  all  per- 
sons, property,  and  business  within  its 
jurisdiction  or  reach.  Dundee  Mortg. 
Trust  Inv.  Co.  v.  School  Dist  No.  1 
(C.  C.  1884)  19  Fed.  359;  Same  v. 
Parrish  (C.  C.  1885)  24  Fed.  197  (ap- 
peal dismissed  Hughes  v.  Dundee 
Mortg.  &  Trust  Inv.  Co.  [18911  11  Sup. 
Ct.  727, 140  U.  S.  98,  35  L.  Ed.  354). 

The  succession  tax  or  duty  imposed 
by  War  Revenue  Act  June  13,  1898, 
§f  29-31,  was  not  unconstitutional  as 
'  an  exercise  of  a  power  which  belongs 
exclusively  to  the  states.  High  v. 
Coyne  (C.  C.  1899)  93  Fed.  450.  affirm- 
ed (1900)  20  Sup.  Ct  747,  178  U.  S. 
Ill,  44  L.  Ed.  997. 

Under  this  clause  Congress  has  the 
exclusive  taxing  power,  and  Act  July 
24,  1897  (Comp.  St.  §  6204),  providing 
that  no  package  of  smoking  tobacco 
shall  be  permitted  to  have  packed  in 
it  any  article  other  than  the  manufac- 
turers' labels,  etc.,  is.  a  valid  law.  U. 
S.  v.  288  Packages  of  Merry  World  To- 
bacco  (D.   C.  1900)   103  Fed.  453. 

The  adoption  of  the  constitution  of 
the  United  States  was  not  a  repeal  of 
•  the  revenue  laws  of  a  state  before  con- 
gress passed  a  law  for  the  collection  of 
duties.  State  v.  Sluby  (Md.  1790)  2 
Har.  &  McH.  480. 

3.  Right  to  tax  as  sounding  In  con- 
tract.—The  Act  March  3,  1883  (22 
tStat.  511),  providing  for  a  drawback 
upon  coal  imported  confers  a  privilege 
not  in  the  nature  of  a  contract,  liable 
to  be  withdrawn  at  any  time.  Cunard 
Steamship  Co.  v.  U.  S.  (1890)  25  Ct. 
Cl.  428. 

4.  Taking  private  property  for  publio 
use. — This  clause  does  not  authorize 
congress  to  take  private  property  for 
public  use.  U.  S.  v.  Certain  Tract  of 
Land  in  Cumberland  (C.  C.  1895)  67 
Fed.  869,  871,  reversed  (1896)  16  Sup. 
Ct.  427,  160  U.  S.  668,  40  L.  Ed.  576. 

5.  Justice  and  equality  of  taxation.— 

The  progressive  rate  feature  of  War 
Revenue  Act  June,  1898,  §§  29,  30,  by 
which  the  rates  are  graded  in  accord- 
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ance  with  the  amounts  of  the  legacies 
or  distributive  shares  and  progressively 
increased  as  those  amounts  increase, 
cannot  be  held  unconstitutional  on  the 
ground  that  it  is  repugnant  to  funda- 
mental principles  of  equality  and  jus- 
tice; but  the  question  whether  a  pro- 
gressive tax  is  more  just  and  equal 
than  a  proportional  one  is,  in  the  ab- 
sence of  constitutional  limitation,  a  leg- 
islative, and  not  a  judicial,  question. 
Knowlton  v.  Moore  (1900)  20  Sup.  Ct 
747,  774,  178  U.  S.  41,  44  L.  Ed.  969. 

6.  Motive  of  tax.-- The  motive  or  par- 
pose  of  Congress  in  adopting  Act  Aug. 
2,  1886,  |  8,  as  amended  by  Act  May  9, 
1902,  f  3  (Comp.  St  f  6220),  impos- 
ing a  tax  upon  artificially  colored  oleo- 
margarine, cannot  be  inquired  into  by 
the  courts,  if  the  adoption  of  such  act 
was  within  the  constitutional  powers  of 
congress.  McCray  v.  U.  S.  (1904)  24 
Sup.  Ct.  769,  777,  195  U.  S.  27,  49  L. 
Ed.  78,  1  Ann.  Cas.  561. 

7.  Treaty  as  defeating  liability  for 
tax*— A  treaty  with  a  foreign  country 
cannot  be  invoked  by  an  individual  to 
defeat  liability  for  a  tax  imposed  by  a 
subsequent  act  of  congress.  U.  S.  v. 
Billings  (C.  C.  1911)  190  Fed.  359. 

8.  Common  defense  and  general  wel- 
fare.—The  power  of  the  state  to  levy 
taxes  for  state  purposes  is  as  exclusive 
as  that  of  the  federal  government  to 
levy  taxes  for  the  common  defense  and 
general  welfare.  Ward  v.  Maryland 
(1870)  12  Wall.  418,  426,  20  L.  Ed. 
449. 

License  fees  imposed  on  certain  lines 
of  business  by  Pen.  Code  Alaska,  c 
429,  tit.  2,  |  460  (30  Stat.  1253,  1337), 
as  amended  by  Act  June  6,  1900,  c.  786 
(31  Stat.  321,  330),  are  not  "excises" 
levied  "to  pay  the  debts  and  provide 
for  the  common  defense  and  general 
welfare;"  but  such  fees  must  be  deem- 
ed local  taxes,  imposed  under  the  ple- 
nary power  of  congress  over  the  terri- 
tories, for  the  purpose  of  defraying  the 
expense  of  the  territorial  government, 
where  the  total  sum  derived  from  these 
and  all  other  revenues  of  the  territory 
does  not  equal  the  cost  of  maintaining 
such  government  Binns  v.  U.  S. 
(1904)  24  Sup.  Ct  816,  819,  194  U.  S. 
486,  48  L.  Ed.  1087;  Wynn- Johnson  v. 
Shoup  (1904)  24  Sup.  Ct.  820,  194  U. 
S.  496,  48  L.  Ed.  1091. 

The  words  "to  pay  the  debts  and  pro- 
vide for  the  common  defense  and  gen- 
eral welfare  of  the  United  States"  do 
not  confer  any  distinct  and  substantial 
power  on  congress  to  enact  any  legisla- 
tion. U.  S.  v.  Boyer  (D.  C.  1898)  85 
Fed.  425. 

The  commissioners  of  the  harbor  of 
Portland  have  no  authority  to  prevent 
the  deposition  of  stone  or  other  mate- 
rials deemed  necessary  by  the  officers 
of  the  .United  States  for  the  construc- 
tion of  a  fort  on  Hog  Island  Ledge  in 
that  harbor.     The  work  has  been  au- 
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thorized  by  congress,  for  the  protection 
of  commerce  and  the  common  defense, 
and  the  legislature  of  the  state  of 
Maine  has  ceded  to  the  United  States 
jurisdiction  over  the  premises  for  the 
purposes  of  the  fort  (1859)  9  Op. 
Attj.  Gen.  319. 

Act  July  17,  1862,  §  5  (12  Stat.  589), 
confiscating  the  property  of  those  en- 
gaged in  rebellion  against  the  United 
States,  is  within  the  powers  conferred 
upon  congress  by  the  constitution,  and 
is  binding  upon  the  courts  of  the  states. 
Knoefel  v.  \yilliams  (1868)  30  Ind.  1. 
Under  the  provision  of  this  clause  as 
to  common  defense  and  general  wel- 
fare, and  clauses  15  and  18,  post,  Con- 
fiscation Act  July  17,  18G2,  was  held 
constitutional.     Id. 

9.  Payment  of  debts  or  claims.— The 

power  to  lay  and  collect  taxes  and  to 
pay  "debts"  is  broad  enough  to  include 
claims  of  citizens  resting  on  obligations 
of  right  and  justice.  U.  S.  v.  Realty 
Co.  (1896)  16  Sup.  Ct.  1120,  1125,  163 
U.  S.  427,  41  L.  Ed.  215;  Chieves  v. 
U.  S.   (1906)  42  Ct.  Cl.  21. 

This  clause  either  embodies  a  grant 
of  power  to  pay  the  debts  of  the  Unit- 
ed States  or  presupposes  and  assumes 
that  power  as  inherent  in  the  United 
States  as  a  sovereign  government,  and 
in  either  case  congress  must  possess 
the  choice  of  means,  and  must  be  em- 
powered to  use  any  means  which  is  in 
fact  conducive  to  the  exercise  of  the 
power.  Legal  Tender  Cases  (1884)  4 
Sup.  Ct  122,  126,  110  U.  S.  421,  28 
L.  Ed.  204. 

The  claim  of  sugar  producers  to  be 
paid  the  amount  of  the  bounties  allow- 
ed by  Act  Oct.  1,  1890,  in  spite  of  the 
repeal  of  this  act  by  Act  Aug.  19,  1894, 
which  forbade  the  payment  of  bounties, 
was  such  an  equitable  and  honorable 
obligation  on  the  part  of  the  govern- 
ment as  to  authorize  the  appropriation 
by  congress  of  money  for  the  payment 
of  such  bounties,  the  producers  having 
in  good  faith  acted  in  reliance  upon  the 
former  act.  U.  S.  v.  Realty  Co.  (1896) 
16  Sup.  Ct.  1120,  163  U.  S.  427,  41  L. 
Ed.  215. 

The  equitable  obligation  of  the  gov- 
ernment to  pay  the  bounty  was  not  af- 
fected by  the  question  of  the  constitu- 
tionality of  the  bounty  provision;  no 
attack  thereon  having  been  made  by  any 
government  officer  during  three  years 
of  its  operation,  and  the  payments 
thereunder  having  been  made  without 
objection.     Id. 

The  power  to  raise  money  to  pay 
debts  implies  the  power  to  appropriate 
it  to  that  object.    Id. 

There  is  no  vested  right  to  import 
superior  to  the  power  of  congress  to 
say  upon  what  terms  it  shall  be  done, 
and  it  is  quite  within  the  constitutional 
discretion  of  congress  to  say  upon  what 
terms  foreign  trade  may  be  had,  and  to 
determine  how  the  justice  of  the  claims 
for  alleged  excessive  tariff  taxation  shall 
be  ascertained  and  disposed  of.     Such 


claims  may  in  the  discretion  of  congress 
be  left  altogether  to  an  executive  de- 
partment, or  in  suits  against  the  col- 
lectors of  customs,  or  to  the  determina- 
tion of  a  board  of  general  appraisers, 
subject  to  review  by  the  courts  upon 
such  particulars  only  as  the  law  may 
prescribe.  U.  S.  v.  American  Express 
Co.  (C.  C.  1910)  177  Fed.  735. 

10.  Territorial  extent  of  power.— 14 

Stat.  138,  imposing  a  tax  on  interest 
paid  by  corporations  to  bondholders  of 
the  corporation,  being  valid  as  an  ex- 
cise tax  on  the  income  of  the  corpora- 
tion, and  not  on  the  income  of  the  bond- 
holder, is  not  invalidated  by  the  provi- 
sions for  the  withholding  of  such  tax 
from  the  interest  due  a  resident  of  a 
foreign  country.  Michigan  Cent.  R. 
Co.  v.  Slack  (1879)  100  U.  5,  595,  25 
L.  Ed.  647. 

The  tax  of  5  per  cent  on  interest 
paid  on  bonds  or  dividends  on  stock  of 
"any  railroad,  canal,  turnpike,  canal 
navigation,  or  slack-water  company," 
levied  by  Act  June  30,  1864,  c.  173,  f 
122,  amended  by  Act  July  13,  1866,  c 
184,  is  not  invalid  with  respect  to  inter- 
est paid  by  a  railroad  company  to  the 
nonresident  alien  holders  of  its  bonds, 
as  being  a  tax  on  property  beyond  the 
jurisdiction  of  the  sovereign.  U.  S.  v. 
Erie  Ry.  Co.  (1882)  106  U.  S.  327,  1 
Sup.  Ct.  223,  27  L.  Ed.  151;  Id.  (1882) 
107  U.  S.  1,  2  Sup.  Ct.  83,  27  L.  Ed. 
385. 

The  rule  that  the  power  of  a  state 
to  impose  taxes  is  limited  with  respect 
to  tangible  personal  property,  to  prop- 
erty within  its  territorial  jurisdiction, 
does  not  apply  in  the  same  degree  to 
federal  legislation,  since  the  underlying 
principle  on  which  such  rule  is  based  is 
that  taxes  are  the  consideration  for 
protection  afforded,  and  the  federal 
government,  unlike  that  of  a  state,  has 
power  to  afford  protection  to  the  per- 
sons and  property  of  its  citizens  al- 
though they  may  be  domiciled  and  the 
property  located  in  a  foreign  country. 
U.  S.  v.  Billings  (C.  C.  1911)  190  Fed. 
359. 

11.  — -  Conquered  territory.— Duties 
exacted  by  military  authorities  in  con- 
quered territories  held  lawful.  Cross 
v.  Harrison  (1853)  16  How.  164,  198, 
14  L.  Ed.  889. 

The  regulation  of  the  revenue  of  con- 
quered territory,  even  after  the  treaty 
of  cession,  remains  with  the  executive 
and  military  authority,  in  the  absence 
of  congressional  legislation.  Downes  v. 
Bidwell  (1901)  21  Sup.  Ct.  770,  810, 
182  U.  S.  244,  45  L.  Ed.  1088  (concur- 
ring opinion). 

12.  Duties  on  imports  from  and  to 
Porto  Rico.— See,  also,  notes  under  art. 
1,  §  9,  cl.  5,  post 

The  imposition  of  duties  upon  im- 
ports from  Porto  Rico  by  the  act  of 
congress  known  as  the  "Foraker  Act," 
approved  April  12,  1900  (Comp.  St  | 
3749),  temporarily  providing  a  civil  gov- 

(13145) 


Art.  1,  §  8,  ol.  1 


CONSTITUTION 


(Taxes,  ©tc 


eminent  and  revenues  for  that  island, 
was  a  constitutional  exercise  of  the 
power  of  congress.  Dowries  v.  Bid  well 
(1901)  21  Sup.  Ct.  770,  772,  182  U.  S. 
244,  45  L.  Ed.  1088. 

A  duty  on  imports  to  Porto  Rico  with- 
in the  power  of  congress  "to  law  and 
collect  taxes,  duties,  imposts  and  ex- 
cises," was  imposed  by  Act  April  12, 
1900  (Comp.  St  i  3748),  as  temporary 
legislation  for  the  island,  since  the  tax 
was  for  the  benefit  of  the  island  and 
could  be  abolished  by  its  legislative  as- 
sembly at  will.  Dooley  v.  U.  S.  (1901) 
22  Sup.  Ct.  62,  69,  183  U.  S.  151,  46 
L.  Ed.  128. 

Porto  Rico  did  not,  by  reason  of  the 
cession  by  Spain,  become  a  part  of  the 
United  States,  so  that  no  customs  could 
be  collected  by  the  United  States  upon 
imports  from  Porto  Rico,  the  cession  of 
the  island  not  incorporating  it  as  part 
of  the  United  States.  Goetze  v.  U.  S. 
(C.  O.  1900)  103  Fed.  72,  74,  reversed 
(1901)  21  Sup.  Ct  742,  182  U.  S.  221, 
45  L.  Ed.  1065. 

0 

13.  Stato  interference  and  interfer- 
ence with  state  taxes.— The  power  is 
not  only  to  impose  duties  and  taxes,  but 
to  collect  them,  and  from  the  power  to 
collect  is  necessarily  inferred  the  disa- 
bility of  the  legislatures  of  the  states 
or  of  the  courts  of  the  states  from  inter- 
fering with  its  execution  as  directed  by 
congress.  Dodge  v.  Woolsey  (1855)  18 
How.  331,  352,  15  L.  Ed.  401. 

The  power  to  impose  and  collect  tax- 
es is  given  in  absolute  terms  and  im- 
ports a  system  of  assessment  and  col- 
lection under  the  exclusive  control  of 
the  federal  government,  and  the  grant 
of  the  power  and  its  limitation  are  in- 
consistent with  the  proposition  that  the 
states  may  by  legislation  interfere  with 
the  assessment  of  federal  taxes  or  set 
up  a  limitation  of  time  within  which 
they  must  be  collected,  and  a  state  law 
requiring  that  all  liens  on  real  estate 
must  be  recorded  to  affect  third  parties 
does  not  apply  to  tax  liens  in  favor  of 
the  United  States.  U.  S.  v.  Snyder 
(1893)  13  Sup.  Ct.  846,  848,  149  U.  S. 
210,  37  L.  Ed.  705. 

Act  N.  D.  March  13,  1907,  requiring 
that  receipts  for  the  payment  of  the 
federal  internal  revenue  tax  upon  the 
business  of  selling  intoxicating  liquors 
be  registered  and  published  at  the  hold- 
er's expense,  is  invalid,  as  placing  a  di- 
rect burden  upon  the  taxing  power  of 
the  federal  government.  North  Dakota 
ex  rel.  Flaherty  v.  Hanson  (1910)  80 
Sup.  Ct.  179,  183,  215  U.  S.  515,  64 
L.  Ed.  307. 

The  United  States  and  the  states  act 
separately  and  independently  of  each 
other  in  the  field  within  which  each  is 
sovereign,  and  neither  have  power  to 
impose  a  tax  which  will  interfere  with 
the  exercise  of  the  sovereignty  of  the 
other  within  their  own  sphere,  either  by 
taxing  their  functions  or  the  means  by 
which  they  are  exercised.  A  power  in 
the  federal  government  to  exact  a  tax 
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upon  the  right  to  qualify,  under  a  state 
law,  for  the  performance  of  the  duties 
of  a  state  office,  is  inconsistent  with  the 
existence  of  any  supreme  governmental 
authority  in  the  state,  and  the  con- 
verse is  true  as  regards  the  power  of 
the  state  to  tax  the  means  employed 
by  the  federal  government  to  carry  into 
execution  the  powers  vested  in  it  by  the 
constitution.  Bettman  v.  Warwick 
(1901)  108  Fed.  40,  47  C.  C.  A.  185, 
affirming  judgment  (C.  C.  1900)  102 
Fed.  127. 

The  question  whether  the  war  stamp 
tax  imposed  by  the  United  States  upon 
the  manifests  and  bills  of  lading  of 
express  companies  shall  be  borne  by 
the  companies  or  by  shippers  is  one 
not  within  the  control  of  the  adminis- 
trative officers  of  a  particular  state, 
and  an  order  by  a  state  railroad  com- 
mission requiring  its  payment  by  the 
express  companies  is  without  jurisdic- 
tion and  void.  Dinsmore  v.  Southern 
Exp.  Co.  (C.  0. 1899)  92  Fed.  714. 

Act  Ala.  Oct  1,  1903  (Acts  1903,  p. 
342)  If  1-5  (Code  Ala.  1907,  f  3573), 
authorizing  associates  to  incorporate, 
and  under  which  they  were  incorporat- 
ed, to  own  and  lease  lands  to  apply  and 
demonstrate  the  single  tax  principle  of 
taxation,  held  not  to  violate  Const  art 
1,  f§  8,  9.  Fairhope  Single  Tax  Cor- 
poration v.  Melville. (Ala.  1915)  69  So. 
466. 

The  New  York  act  of  1850,  providing 
for  the  appointment  of  harbor  masters, 
to  regulate  and  station  vessels  does  not 
conflict  with  this  clause.  Benedict  v. 
Vanderbilt  (N.  Y.  1863)  25  How.  Prac 
209. 

Congress  has  no  authority  to  inter- 
fere with  state  taxes,  either  in  amount 
assessment,  collection,  or  means  of 
payment.  Whiteaker  v.  Haley  (1865) 
2  Or.  128. 

14.  — —  Police  power.— Congress  has 
power  to  pass  a  law  imposing  a  license 
duty  on  those  who  are  engaged  in  a 
business  which  is  a  subject  of  a  police 
regulation  by  the  states,  U.  S.  v.  Riley 
(C.  C.  1864)  Fed.  Cas.  No.  16,164. 

Act  Aug.  2, 1886,  a  840,  24  Stat  210, 
imposing  a  tax  on  manufacturers  and 
dealers  in  oleomargarine,  and  regulating 
the  sale  of  such  article,  having  for  its 
primary  object  the  raising  of  revenue, 
and  not  protection  to  purchasers,  is  not 
unconstitutional,  as  being  an  infringe- 
ment upon  the  police  powers  of  the 
states.  U.  S.  v.  Dougherty  (D.  G. 
1900)  101  Fed.  439,  judgment  affirmed 
Dougherty  t.  U.  S.  (1901)  108  Fed. 
56,  47  C.  C.  A.  195,  and  writ  of  cer- 
tiorari denied  (1901)  21  S.  Ct  926, 
181  U.  S.  622,  45  L.  Ed.  1033. 

If  a  state  unites  in  one  undertaking 
an  exercise  of  the  police  power  with  a 
commercial  business,  the  national  gov- 
ernment cannot  be  compelled  to  aid  the 
operation  of  the  police  power  by  fore- 
going its  constitutional  right  to  lay  and 
collect  an  excise  on  the  business.   State 
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of  South  Carolina  v.  U.  S.  (1004)  39 
Ct  GL  257. 

The  state  has  constitutional  power 
to  impose  a  tax  on  the  business  of  liquor 
dealers,  and  an  exaction  whether  im- 
posed as  a  license  fee  or  under  the 
name  of  a  .tax  is  not  prima  facie  de- 
signed to  raise  revenue,  but  to  exercise 
the  police  power  by  restricting  a  traffic 
dangerous  to  the  best  interests  of  the 
community.  Cooper  v.  City  of  Hot 
Springs  (Ark.  1908)  111  S.  W.  997. 

Laws  Dak.  1887,  c.  70,  known  as  the 
"Local  Option  Act,"  regulating  the  sale 
of  intoxicating  liquors,  is  a  valid  ex- 
ercise of  police  power,  not  contrary  to 
the  revenue  laws  of  the  United  States 
granting  licenses  for  such  sales.  Ter- 
ritory v.  O'Connor  (Dak.  1888)  37  N.  W. 
766;  Minnehaha  County  v.  Champion, 
Id.  766;  Territory  v.  O'Connor  (1889)  5 
Dak.  397,  41  N.  W.  746,  3  L.  R.  A.  355. 

The  prohibitory  liquor  law  is  not  in 
conflict  with  Act  July  16,  1862,  entitled 
"An  act  to  provide  internal  revenue." 
State  v.  Carney  (1866)  20  Iowa,  82; 
Same  v.  Baughman,  Id.  497. 

Laws  N.  D.  1907,  c.  189,  requiring 
.  the  registration  and  publication  of  in- 
ternal revenue  tax  receipts,  is  a  legit- 
imate exercise  by  the  state  of  its  police 
power,  as  it  tends  to  aid  in  the  enforce- 
ment of  the  law  against  the  unlawful 
traffic  in  intoxicating  liquors.  State  v. 
Hanson  (N.  D.  1907)  113  N.  W.  371. 

Laws  Wis.  1870,  c.  72,  relating  to  ped- 
dlers' licenses  being  an  exercise  of  the 
police  power  of  the  state,  does  not  vio- 
late the  clause  of  the  federal  constitu- 
tion relating  to  taxes  and  imposts. 
Morrill  v.  State  (1875)  38  Wis.  428,  20 
Am.  Rep.  12. 

15.  —  Effect  of  payment  of  license 
tax  te  federal  government.— A  license 
granted  by  the  United  States  under  an 
internal  revenue  act  to  carry  on  the 
business  of  a  liquor  dealer  in  a  particu- 
lar state  does  not  give  the  licensee 
power  to  carry  on  the  business  in  viola- 
tion of  the  state  laws.  McGuire  v. 
Commonwealth  (1865)  70  U.  S.  (3  Wall.) 
387,  18  L.  Ed.  226;  In  re  License  Tax 
Gases  (1866)  72  U.  S.  (5  Wall.)  462, 
18  L.  Ed.  608;  Pervear  v.  Common- 
wealth (1866)  72  U.  S.  (5  Wall.)  475, 
18  L.  Ed.  608;  In  re  Jordan  (D.  C. 
1892)  49  Fed.  238;  Piereon  v.  State 
(1882)  39  Ark.  219;  Block  v.  Town  of 
Jacksonville  (1865)  36  111.  301;  State 
v.  McCleary  (1864)  17  Iowa,  44;  Same 
v.  Carney  (18G6)  20  Iowa,  82;  Same 
v.  Stulz,  Id.  488;  Same  v.  Baughman, 
Id.  497;  Stommel  v.  Timbrel  (1892)  84 
Iowa,  336,  51  N.  W.  159;  Combast  v. 
Commonwealth  (Ky.  1910)  125  S.  W. 
1092;  State  v.  Delano  (1867)  54  Me. 
501;  Commonwealth  v.  Thorniley  (1863) 
88  Mass.  (6  Allen)  445;  Same  v.  O'Don- 
nell  (1864)  90  Mass.  (8  Allen)  548; 
Same  v.  Holbrook  (1865)  92  Mass.  (10 
Allen)  200;  Same  v.  Keenan  (1865)  93 
Mass.  (11  Allen)  262;  Same  v.  Mc- 
Namee  (1873)  113  Mass.  12;  Same  v. 
Sanborn  (1874)  116  Mass.  61;  State  v. 


Punk  (1880)  27  Minn.  318,  7  N.  W. 
859;  State  v.  Hacell  (1888)  100  N.  O. 
471, 6  S.  E.  404;  State  v.  Downs  (1895) 
116  N.  O.  1064,  21  S.  E.  689. 

A  brewer  selling  intoxicating  liquors 
through  an  agency  in  a  town  other  than 
that  where  his  beer  is  manufactured  is 
not  to  be  regarded  as  selling  in  the 
usual  course  of  manufacture,  but  is  to 
be  regarded  as  selling  directly  to  the 
consumer,  and  is  not  protected  by  the 
license  issued  to  him  under  the  federal 
laws.     Pietz  v.  State  (1887)   68  Wis. 

538,  82  N.  W.  763. 

» 

16.  Subjects  ef  taxation.— An  annual 
tax  on  carriages  may  be  considered  as 
within  the  powers  of  congress  to  lay 
duties.  Hylton  v.  U.  S.  (1796)  3  Dall. 
171,  173,  1  L.  Ed.  556. 

The  recognition  by  the  acts  of  con- 
gress of  the  power  and  right  of  the 
states  to  tax,  control,  or  regulate  any 
business  carried  on  within  its  limits 
does  not  preclude  congress  from  tax- 
ing such  business  for  national  purposes. 
In  re  License  Tax  Cases  (1866)  72  U. 
S.  (5  Wall.)  462,  18  L.  Ed.  497. 

Act  June  30, 1864  (13  Stat  223),  pro- 
viding that  no  persons  should  be  en- 
gaged in  certain  occupations  without 
obtaining  licenses  from  the  United1 
States,  and  imposing  penalties  for  not 
taking  out  and  paying  them,  is  not  un- 
constitutional   Id. 

The  succession  tax  imposed  by  Act 
June  30,  1864,  and  Act  July  13,  1866, 
held  valid  as  an  impost  or  excise. 
Scholey  v.  Rew  (1874)  23  Wall.  331, 
346,  23  L.  Ed.  99. 

Act  Aug.  3,  1882  (22  Stat.  214),  en- 
titled "An  act  to  regulate  immigration," 
imposes  on  the  owners  of  vessels  who 
shall  bring  passengers  from  a  foreign 
port  into  a  port  of  the  United  States  a 
duty  of  50  cents  for  every  such  pas- 
senger not  a  citizen  of  the  United 
States,  and  is  not  a  tax  subject  to  the 
limitations  imposed  by  the  constitution 
on  the  general  taxing  power  of  con- 
gress. Edye  v.  Robertson  (1884)  5 
Sup.  Ct  247,  251,  112  U.  S.  580,  28  L. 
Ed.  798,  affirming  judgment  (C.  C.  1883) 
18  Fed.  147. 

Subject  to  constitutional  limitations, 
the  taxing  power  of  congress  extends 
to  all  usual  objects  of  taxation.  Knowl- 
ton  v.  Moore  (1900)  20  Sup.  Ct  747, 
754,  178  U.  S.  41,  44  L.  Ed.  969. 

It  was  within  the  power  of  congress 
to  impose  by  the  war  revenue  act  of 
June  13,  1S98,  an  additional  excise  upon 
manufactured  tobacco  on  which  the  ex- 
cise theretofore  imposed  by  law  had 
been  paid,  even  though  such  tobacco 
had  passed  from  the  hands  of  the  man- 
ufacturer, where  it  had  not  reached  the 
consumer,  and  was,  at  the  time  of  the 
passage  of  the  act,  held  and  intended 
for  sale.  Patton  v.  Brady  (1902)  22 
Sup.  Ct.  493,  184  U.  S.  608,  46  L.  Ed. 
713. 

The  power  to  tax  inheritances  does 
not  arise  solely  from  the  power  to  reg- 
ulate the  descent  of  property,  but  from 
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the  general  authority  to  impose  taxes 
upon  all  property  within  the  jurisdic- 
tion of  the  taxing  power,  and  congress 
may  impose  such  taxes  as  well  as  the 
states.  .  Snyder  y.  Bettman  (1903)  23 
Sup.  Ct.  803,  804,  100  U.  S.  249,  47  L. 
Ed.  1035. 

The  United  States  may,  under  the 
federal  constitution,  exact  the  license 
taxes  prescribed  by  the  internal  rev- 
enue laws  for  dealers  in  intoxicating 
liquors  from  the  dispensing  and  selling 
agents  of  a  state  which,  in  the  exercise 
of  its  ,  sovereign  power,  has  taken 
charge  of  the  business  of  selling  such 
liquors.  State  of  South  Carolina  v.  U. 
S.  (1905)  26  Sup.  Ct.  110,  199  U.  S. 
437,  50  L.  Ed.  261,  affirming  judgment 
(1904)  39  Ct.  Cl.  257. 

Congress  may  impose  a  tax  on  beer 
in  barrels  and  an  additional  tax  on  it 
when  put  up  in  bottles,  and  a  tax  paid 
on  beer  in  the  barrel  does  not  neces- 
sarily exempt  the  product  from  a  stamp 
tax  when  it  possesses  mild  tonic  prop- 
erties and  is  put  up  in  bottles  and  nam- 
ed and  labeled  in  a  manner  bringing  it 
within  the  revenue  act  of  1898.  U.  S. 
v.  J.  D.  Her  Brewing  Co.  (1903)  121 
Fed.  41,  57  C.  C.  A.  381. 

Congress  has  discretion  in  selecting 
the  subjects  of  taxation  within  its 
province  and  in  prescribing  regulations 
facilitating  the  collection  of  internal 
revenues  and  to  prevent  frauds  there- 
on which  will  not  be  supervised  by  the 
courts.  Ripper  v.  U.  S.  (1910)  178 
Fed.  24,  101  C.  C.  A.  152,  rehearing 
denied  (1910)  179  Fed.  497,  103  C.  C. 
A.  478. 

Congress  has  power  to  impose  a  tax 
on  incomes.  Clark  y.  Sickel  (C.  C. 
1871)  Fed.  Cas.  No.  2,862. 

Congress  has  power  to  tax  occupa- 
tions, business,  trades,  transfers  of 
property,  and  contracts.  U.  S.  v. 
Thomas  (C.  C.  1902)  115  Fed.  207.  af- 
firmed (1904)  24  Sup.  Ct  305,  192  U. 
S.  363,  48  L.  Ed.  481. 

The  right  to  tax  a  pursuit,  occupa- 
tion, or  business  involves  the  right  to 
tax  the  same  in  whatsoever  limited  de- 
gree it  is  adopted  and  followed,  so  that 
the  right  to  tax  one  for  carrying  on 
the  business  of  selling  shares  of  stock 
involves  the  power  to  tax  the  sale  of  a 
single  share  of  stock.     Id. 

In  the  exercise  of  the  taxing  power 
by  the  United  States,  so  long  as  con- 
gress follows  the  particular  constitu- 
tional provisions  relating  to  the  levying 
of  taxes,  there  are  no  limitations  upon 
its  right  to  discriminate  in  selecting 
the  subjects  of  taxation.  U.  S.  v.  Bill- 
ings (C.  C.  1911)  190  Fed.  359. 

Under  the  revenue  laws,  the  govern- 
ment has  the  right  to  control  and  regu- 
late the  manufacture  of  spirits  for  the 
purpose  of  collecting  the  revenue.  U. 
S.  v.  Mason  (D.  C.  1875)  Fed.  Cas.  No. 
15,735. 

Act  Dec.  17,  1914  (Comp.  St.  §  62C>7g 
et  seq.),  imposing  a  special  tax  on  deal- 
ers in  opium,  requiring  dealers  to  regis- 
ter with  collectors  of  internal  revenue, 
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and  making  it  unlawful  for  any  person 
who  has  not  registered  and  paid  the  tax 
to  have  opium  in  his  possession,  held 
within  the  power  of  congress.  U.  S. 
v.  Brown  (D.  C.  1915)  224  Fed.  135. 
Such  statute,  in  regulating  traffic  in 
opium  or  coca  leaves,  etc,  held  within 
the  power  of  congress,  even  though  not 
designed  to  protect  the  revenues.  U. 
S.  v.  Charter  (D.  C.  1915)  227  Fed.  33L 

Act  Oct  3,  1913  (Comp.  St  §  6319,  et 
seq.),  so  far  as  it  imposes  a  tax  upon 
incomes  for  a  period  partially  preceding 
the  enactment  of  the  law,  held  not  un- 
constitutional. Edwards  v.  Keith  (D. 
C.  1915)  224  Fed.  585. 

Such  statute  held  not  unconstitution- 
al,  so  far  as  it  imposes  income  tax  on 
insurance  agent's  percentage  of  premi- 
ums on  policies  issued  before  its  pas- 
sage.   Id. 

17.  —  States  and  state  agencies  or 
franchises.— Act  July  13,  1866  (14  Stat 
146),  imposing  a  tax  of  10  per  cent 
upon  notes  of  state  banks,  etc,  used  for 
circulation,  does  not  violate  the  con- 
stitution of  the  United  States,  and  the 
tax  is  not  objectionable  upon  any  prin- 
ciple that  congress  cannot  tax  a  fran- 
chise granted  by  a  state.  Veazie  Bank 
v.  Fenno  (1869)  75  U.  S.  (8  Wall.)  533, 
19  L.  Ed.  482. 

Congress  cannot  impose  a  tax  on  the 
salary  of  a  judicial  officer  of  a  state. 
Bnffington  v.  Day  (1870)  11  WalL  113, 
122,  20  L.  Ed.  122. 

The  right  of  the  states  to  administer 
their  own  affairs  through  their  legisla- 
tive, executive,  and  judicial  depart- 
ments, in  their  own  manner,  through 
their  own  agencies,  carries  with  it  an 
exemption  of  the  agencies  of  the  states 
from  the  taxing  power  of  the  federal 
government.  U.  S.  v.  Baltimore  &  0. 
R.  Co.  (1872)  17  Walt  322,  327,  21 
L.  Ed.  597. 

A  municipal  corporation  is  a  part  of 
the  sovereign  power  of  the  state  and 
is  not  subject  to  taxation  by  congress 
on  its  municipal  revenues.    Id. 

In  so  far  as  Act  Aug.  15, 1894,  c.  349, 
imposing  taxes  on  incomes,  levied  a  tax 
upon  income  derived  from  municipal 
bonds,  it  was  invalid  as  being  a  tax 
on  the  power  of  the  states  and  their 
instrumentalities  to  borrow  money,  and 
consequently  repugnant  to  the  constitu- 
tion. Pollock  v.  Farmers'  Loan  & 
Trust  Co.  (1895)  15  Sup.  Ct  673,  690, 
157  U.  S.  429,  39  L.  Ed.  759. 

The  taxes  upon  legacies  and  distribu- 
tive shares  of  personal  property,  which 
are  imposed  by  War  Revenue  Act  June, 
1898  (30  Stat.  448)  §§  29,  30.  are  im- 
posed upon  the  transmission  or  receipt 
of  such  inheritances  and  legacies,  and 
not  upon  the  right  of  the  state  to  regu- 
late the  devolution  of  property  upon 
death.  Knowlton  v.  Moore  (1900)  20 
Sup.  Ct.  747,  753,  178  U.  S.  41,  44 
L.  Ed.  969. 

A  succession  tax  imposed  under  the 
authority  of  Act  June  13,  1898,  c  448, 
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90  Stat.  448,  upon  a  bequest  to  a  mu- 
nicipality, is  not  unconstitutional  as  a 
tax  upon  an  agency  of  the  Btate,  since 
such  tax  cannot  be  regarded  as  a  tax 
upon  the  municipality,  although  it  may 
operate  incidentally  to  reduce  the  be- 
quest by  the  amount  of  the  tax.  Sny- 
der v.  Bettman  (1903)  23  Sup.  Ot.  803, 
805,  190  U.  S.  249,  47  L.  Ed.  1035. 

The  United  States  may,  under  the 
federal  constitution,  exact  the  license 
taxes  prescribed  by  the  internal  revenue 
laws  for  dealers  in  intoxicating  liq- 
uors from  the  dispensing  and  selling 
agents  of  a  state,  which,  in  the  exercise 
of  its  sovereign  power,  has  taken  charge 
of  the  business  of  selling  such  liquors. 
South  Carolina  v.  U.  S.  (1905)  26  Sup. 
Ct  110,  112,  199  U.  S.  437,  50  L.  Ed. 
261,  4  Ann.  Cas.  737,  affirming  judg- 
ment (1904)  39  Ct  CL  257. 

The  excise  imposed  by  Act  Aug.  5, 
1909,  |  38  (Comp.  St.  |  6300  et  seq.), 
upon  the  carrying  on  or  the  doing  of 
business  in  a  corporate  or  quasi  cor- 
porate capacity,  is  not  invalid  because 
the  business  taxed  is  done  in  pursu- 
ance of  the  authority  granted  by  a 
state  in  the  creation  of  private  cor- 
porations. Flint  v.  Stone  Tracy  Co. 
(1911)  31  Sup.  Ct  342,  357,  220  U. 
S.  107,  55  L.  Ed.  389,  Ann.  Cas.  1912B, 
1312. 

The  federal  government  has  no  pow- 
er to  tax  agencies  employed  by  a  mu- 
nicipal corporation  in  the  exercise  of 
its  legitimate  powers,  such  as  an  ad- 
vance of  money  to  aid  in  the  construc- 
tion of  a  railroad  to  the  city.  U.  S. 
v.  Baltimore  &  O.  R.  Co.  (C.  C.  1871) 
Fed.  Cas.  No.  14,511. 

The  exemption  of  a  state  from  taxa- 
tion extends  no  further  than  the  func- 
tions belonging  to  it  in  its  ordinary  ca- 
pacity. State  of  South  Carolina  v.  TJ. 
S.  (1904)  39  Ct.  CI.  257. 

Congress  has  no  power  to  impose  a 
tax  upon  the  bonds  required  by  a  state 
law  from  persqns  holding  office  under 
tiie  state.  State  v.  Garton  (1869)  32 
'Ind.  1,  2  Am.  Rep.  315; 

The  United  States  revenue  act,  re- 
quiring stamps  on  written  instruments, 
including  bonds  of  public  officers,  is  not 
unconstitutional,  as  "taxing  the  con- 
stitutional means  employed  by  a  state 
to  execute  and  carry  out  its  constitu- 
tional powers."  City  of  Muscatine  v. 
Sterneman  (1871)  30  Iowa,  526,  6  Am. 
Rep.   685. 

The  United  StateB  government  can- 
not tax  the  salary  of  any  state  func- 
tionary. City  of  New  Orleans  v.  Sal- 
men  Brick  &  Lumber  Co.  (1914)  66 
So.  237,  135  La.  828. 

18.  Stamp  taxes.— Congress  may  say 
that  a  tax  shall  be  paid  by  stamps,  and 
the  requirement  must  be  complied  with. 
U.  S.  v.  Keyes  (C.  C.  1882)  10  Fed. 
876. 

So  long  as  a  contractor  is  taxed  uni- 
formly with  all  others  in  the  same  line 
of  business,  upon  the  same  transactions, 


and  the  tax  la  levied  for  proper  objects 
of  taxation,  he  cannot  complain  mere- 
ly because  his  compensation  or  profits 
under  his  contract  with  the  government 
are  thereby  indirectly  reduced.  (1898) 
22  Op.  Atty.  Gen.  192. 

The  constitutional  power  of  congress 
to  levy  taxes  did  not  confer  on  such 
body  authority  to  pass  Act  July  1,  1862, 
as  amended  by  Act  June  30, 1864,  |  152, 
declaring  that  it  shall  not  be  lawful  to 
record  any  instrument  or  paper  re- 
quired by  the  previous  provisions  of 
the  act  to  be  stamped,  unless  a  stamp 
has  been  affixed  and  canceled,  and  that 
the  record  of  any  such  instrument  with- 
out the  proper  stamp  shall  not  be  us- 
ed in  evidence,  in  so  far  as  it  attempts 
to  provide  a  rule  of  evidence  in  state 
courts.  Craig  v.  Dimock  (1868)  47 
III  308. 

The  United  States  revenue  act,  re- 
quiring stamps  on  written  instruments, 
including  bonds  of  public  officers,  is 
not  unconstitutional,  as  "taxing  the 
constitutional  means  employed  by  a 
state  to  execute  and  carry  out  its  con- 
stitutional powers."  City  of  Musca- 
tine v.  Sterneman  (1871)  30  Iowa,  526, 
6  Am.  Rep.  685. 

Congress  has  no  power  to  make  void 
a  contract  for  want  of  a  revenue  stamp, 
made  in  one  of  the  states  between  the 
citizens  thereof,  and  permitted  by  local 
law.  Sammons  v.  Halloway  (1870)  21 
Mich.  162,  4  Am.  Rep.  465. 

Congress  has  no  power  to  prohibit 
state  courts  from  taking  jurisdiction 
of  an  action  for  want  of  a  revenue 
stamp.  Coppernoll  v.  Ketcham  (N.  T. 
1867)  56  Barb.  111. 

It  is  not  within  the  statutory  power 
of  congress  to  prescribe  for  the  states 
a  rule  for  the  transfer  of  property 
within  them,  and  hence  a  deed  is  not 
invalid  because  not  duly  stamped  ac- 
cording to  the  internal  revenue  laws. 
Moore  v.  Moore  (1872)  47  N.  Y.  467,  7 
Am.  Rep.  466. 

Congress  has  not  the  power  to  make 
a  revenue  stamp  necessary  to  the  va- 
lidity of  a  paper  as  a  muniment  of  title. 
Sporrer  v.  Eifler  (1870)  48  Tenn.  (1 
Heisk.)  633. 

Congress  has  no  power  to  require  a 
revenue  stamp  on  a  tax  deed  executed 
under  the  laws  of  a  state.  Sayles  v. 
Davis  (1867)  22  Wis.  225;  Delorme  v. 
Ferk   (1869)   24  Wis.  201. 

Congress  has  no  power  to  impose  a 
tax  on  a  certificate  of  sale  of  land  for 
taxes  issued  by  state  authority  by  re- 
quiring a  revenue  stamp  to  be  affixed 
thereto.  Barden  v.  Columbia  County 
Sup'rs  (1873)  33  Wis.  445, 14  Am.  Rep. 
762. 

19.  —  Prooess  of  state  courts.— 
The  internal  revenue  acts  requiring 
stamps  on  process  of  state  courts  con- 
stitute an  unconstitutional  interference 
with  their  proceedings.    Smith  v.  Short 

(1867)  40  Ala.  385;    Craig  v.*  Dimock 

(1868)  47  Hi  308;    Warren  v.   Paul 

(13149) 


Art.  1,  §  8,  ol.  1 


CONSTITUTION 


(Tax**,  «tc 


(1864)  22  Ind.  276;  Fifield  v.  Close 
(Mich.  1867)  15  Mich.  605;  Walton  v. 
Bryenth  (N.  Y.  1863)  24  How.  Prac. 
357;  Dawson  v.  McCarty  (1809)  57 
Pac.  816,  21  Wash.  314,  75  Am.  St 
Rep.  841;  Jones  v.  Keep's  Estate,  19 
Wis.  369.  CONTRA,  German  Lieder- 
kranz  y.  Schiemann  (N.  Y.  1863)  25 
How.    Prac   388;  •  Baird   v.    Pridmore 

(1865)  29  How.  Prac.  253;  Id.  (1866) 
31  How.  Prac.  359. 

Whether  or  not  congress  has  the  con- 
stitutional power  to  tax  the  judicial 
process  of  a  state,  it  has  no  power  to 
make  the  stamp  an  essential  part  of 
the  process.  Tucker  v.  Potter  (1868) 
35  Conn.  43. 

Congress  has  no  power  to  deprive  a 
state  court  of  jurisdiction  by  declaring 
a  notice  of  appeal  from  a  justice  court 
to  a  court  of  record  void  for  want  of  a 
revenue  stamp.  Lewis  v.  Randall  (N. 
Y.  1866)  30  How.  Prac  378,  1  Abb. 
Prac.  (N.  S.)  135. 

The  state  courts  do  not  exist  by  the 
authority  of  the  government  of  the 
United  States,  and  they  do  not  come 
within  its  jurisdiction,  and  are  not  ob- 
jects over  which  its  sovereign  power 
extends,  except,  perhaps,  for  purposes 
of  protection.  And  the  government 
does  not  possess,  even  as  an  incidental 
power,  the  power  to  lay  a  tax  or  duty 
upon  the  judicial  proceedings  of  the 
state    courts.      Union    Bank    v.     Hill 

(1866)  43  Tenn.  (3  Cold.)  325. 

20.  — -  Unstamped  Instruments  as 
evidence.— Congress  has  no  power  to 
declare  that  a  written  instrument  shall 
not  be  received  in  evidence  in  a  state 
court  unless  stamped.  Bumpass  v. 
Taggart  (1870)  26  Ark.  398,  7  Am. 
Rep.  623;  Forcbeimer  v.  Holly  (1872) 
14  Fla.  239;  Small  v.  Slocumb  (1900) 
37  S.  E.  4S1,  112  Ga.  279,  53  L.  R  A. 
130,  81  Am.  St.  Rep.  50;  Latham  v. 
Smith  (1867)  45  111.  29;  United  States 
Express  Co.  v.  Haines  (1868)  48  111. 
248;  Masterofsky  v.  Hellman  (1901) 
99  111.  App.  214;  Wallace  v.  Cravens 
(1870)  34  Ind.  534;  Holt  v.  Hart 
(1881)  33  La.  Ann.  673;  Davis  v. 
Richardson  (1871)  45  Miss.  499,  7  Am. 
Rep.  732;  Gilbert  v.  Sage  (N.  Y.  1871) 
5  Lans.  287;  Sporrer  v.  Eifler  (1870) 
48  Tenn.  (1  Heisk.)  633.  CONTRA, 
Davy  v.  Morgan  (N.  Y.  1868)  56  Barb. 
218;  Woodson  v.  Randolph  (1800)  1 
Va.  Cas.  128. 

21.  Mode  of  taxation  and  collection 
In  general.— The  power  to  lay  and  col- 
lect taxes  and  make  necessary  laws  in- 
cludes all  known  and  appropriate  means 
of  effectually  collecting  the  revenue, 
and  congress  may  determine  what  of- 
ficer shall  be  appointed  to  collect  the 
revenue  and  what  duties  shall  be  re- 
quired of  him,  and  may,  as  is  done  by 
Act  1820,  provide  summary  means  to 
compel  collectors  and  their  sureties  to 
pay  balances  in  their  hands.  Den  ex 
dem.  Murray  v.  Hoboken  Land  &  Im- 
provement Co.  (1855)  18  How.  272, 
281,  15  L.  Ed.  872. 
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Distraining  lands  and  selling  them  in 
order  to  collect  an  income  tax  Is  not 
in  conflict  with  this  section.  Springer 
v.  U.  S.  (1880)  102  U.  &  586,  593,  26 
L.  Ed.  253. 

It  was  competent  for  congress  to 
create  a  board  of  general  appraisers  as 
is  done  by  Customs  Administrative  Act 
June  10,  1890,  and  declare  that  the  de- 
cision of  the  board  shall  be  final  as  to 
the  dutiable  valuation  of  merchandise. 
Passavant  v.  U.  S.  (1893)  13  Sup.  Ct 
572,  574,  148  U.  S.  214,  37  L.  Ed.  426; 
Fong  Yue  Ting  y.  U.  S.  (1893)  13  Sup. 
Ct  1016,  1022,  149  U.  a  698,  37  L. 
Ed.  905. 

The  clause  in  Act  July  24,  1897,  | 
10  (Comp.  St  |  6204),  although  con- 
strued to  prohibit  the  insertion  in  to- 
bacco packages  of  a  coupon  printed  on 
thin  paper  of  nonappreciable  weight 
and  without  intrinsic  value,  which  does 
not  affect  the  ascertainment  of  the 
proper  tax  or  interfere  with  its  col- 
lection, is  not  an  unconstitutional  regu- 
lation. Felsenheld  v.  U.  S.  (1902)  22 
Sup.  Ct  740,  742,  186  U.  B.  126,  46 
L.  Ed.  1085. 

The  measurement  by  the  net  corpo- 
rate income  from  all  sources  of  the  ex- 
cise imposed  by  Act  Aug.  5,  1909,  {  38 
(Comp.  St  f  6300  et  seq.),  upon  the  do- 
ing or  carrying  on  of  business  in  a  cor- 
porate or  quasi  corporate  capacity,  is  not 
so  arbitrary  and  baseless  as  to  fall  out- 
side of  the  authority  of  the  taxing  pow- 
er. Flint  v.  Stone  Tracy  Co.  (1911) 
31  Sup.  Ct.  342,  355,  220  U.  S.  107,  55 
L.  Ed.  389,  Ann.  Cas.  1912B,  1312. 

Measuring  the  excise  thus  does  not 
invalidate  the  tax,  although  a  part  of 
such  income  may  be  derived  from  prop- 
erty in  itself  not  taxable.     Id. 

In  so  far  as  section  6218.  Comp.  St. 
provides  for  marking,  stamping,  and 
branding  packages  used  by  retail  deal- 
ers in  oleomargarine,  it  is  not  merely 
a  police  regulation,  and  as  such  uncon- 
stitutional, as  such  requirement  must 
be  regarded  as  a  means  to  effect  the 
objects  of  the  jact  in  raising  revenue, 
and,  so  regarded,  it  is  clearly  within 
the  constitutional  power  of  congress. 
Dougherty  v.  F.  S.  (1901)  108  Fed. 
56,  47  C.  C.  A.  195,  affirming  judgment 
U.  S.  v.  Dougherty  (D.  C.  1900)  101 
Fed.  439*  and  writ  of  certiorari  denied 
Dougherty  v.  U.  S.  (1901)  21  Sup.  Ct 
926,  181  U.  S.  622,  45  L.  Ed.  1033. 

Congress  has  a  right  to  impose  a  tax 
by  a  new  statute,  although  the  measure 
of  the  tax  is  governed  by  the  income  of 
the  past  year.  Schuylkill  Nav.  Co.  v. 
Elliott  (C.  O.  1875)  Fed.  Cas.  No. 
12  497. 

Act  May  13,  1866,  |  45  (14  Stat 
163),  is  not  rendered  unconstitutional 
by  the  provision  which  requires  af- 
firmative proof  on  the  part  of  the 
claimant  of  the  payment  of  the  taxes 
due  on  the  spirits  seized.  U.  S.  v.  Sev- 
enty-Eight Barrels  (D.  a  1867)  Fed. 
Cas.  No.  16,257. 

22.  Use  of  prescribed  meters  in  dls- 
tllleries.— Congress   haa    the  right  to 


Taxes,  ete.) 


CONSTITUTION 


Art.  1,  §  8,  cl.  1 


compel  distiller*  to  affix  certain  patent- 
ed meters  to  their  stills  as  a  condi- 
tion precedent  to  carrying  on  their 
business.  Nnsbaum  v.  Emery  (O.  G. 
1873)  Fed.  Cas.  No.  10,380. 

23.  Tax  sales.— A  law  of  congress 
which  requires  that  the  whole  land  shall 
be  sold  in  all  cases  for  payment  of  tax- 
es, without  regard  to  the  fact  that  it 
may  be  divided  without  injury  to  it  and 
the  tax  paid  by  a  sale  of  a  part  of  it, 
is  unconstitutional.  Martin  v.  Snowden 
(Va.  1868)  18  Grat  100. 

24.  Forfeitures.  —  Congress  may  -de- 
clare a  forfeiture  for  nonpayment  of 
taxes  that  will  take  effect  ipso  jure. 
Schenck  v.  Peay  (C.  C.  I860)  Fed.  Cas, 
No.  12,451. 

It  is  not  within  the  constitutional 
power  of  congress  to  declare  that,  on 
nonpayment  of  a  tax  within  60  days,  the 
land  charged  with  the  tax  should  be  ab- 
solutely forfeited  to  the  United  States. 
Martin  v.  Snowden  (Va.  1868)  18  Grat 
100. 

25.  Contracts  as  to  payment  of  duties 
between  seller  and  purchasor.— Act  June 
90,  1864  (13  Stat  273,  §  97),  which  em- 
powers persons  who,  before  its  enact- 
ment, have  made  contracts  without  oth- 
er provision  therein  for  the  payment  of 
taxes  subsequently  imposed  by  law  on 
articles  to  be  delivered  under  them,  to 
recover  from  the  purchaser  of  the  ar- 
ticles a  sum  equivalent  to  the  duties,  if 
the  same  have  not  been  previously  paid 
by  him,  is  within  the  power  of  congress 
to  lay  taxes.  Ammidown  v.  Freeland 
(1869)  101  Mass.  303. 

26.  Rate  of  taxations-Art  Julv  13. 
1866  (14  Stat.  146),  imposing  a  tax  of 
10  per  cent  upon  notes  of  state  banks, 
etc.,  used  for  circulation,  does  not  vio- 
late the  constitution  of  the  United 
States.  The  tax  cannot  be  held  invalid 
for  being  so  excessive  as  to  indicate  a 
purpose  to  destroy  the  franchise  of  the 
state  banks.  The  judiciary  cannot  set 
aside  a  tax  laid  in  the  exercise  of  an 
acknowledged  power  of  congress  on  the 
ground  that  the  power  has  been  exercis- 
ed oppressively.  Moreover,  as  congress 
has,  in  the  exercise  of  its  constitutional 
powers,  undertaken  to  provide  a  bank- 
ing currency  for  the  entire  country,  it 
may  restrain  by  suitable  enactments  the 
circulation  as  money  of  any  notes  not 
issued  under  its  authority.  Veazie 
Bank  v.  Fenno  (1869)  75  XL  S.  (8 
Wall.)  533,  19  L.  Ed.  482. 

An  excise  which  does  not  conflict  with 
any  express  limitation  of  the  federal 
constitution  cannot  be  held  invalid  be- 
cause the  court  may  deem  the  rate  of 
taxation  too  high.  McCray  v.  U.  S. 
(1904)  24  Sup.  Ct.  769,  778,  195  U.  S. 
27,  49  L.  Ed.  78,  1  Ann.  Cas.  561. 

The  congressional  power  to  levy  ex- 
cises was  not  exceeded  by  the  enact- 
ment of  section  6220,  Comp.  St.,  impos- 
ing a  tax  on  artificially  colored  oleo- 
margarine, because  the  enforcement  of 


such  tax  will  destroy  or  restrict  the 
manufacture  of  that  article.    Id. 

If  it  be  conceded  that  the*  license  fees 
imposed  by  Pen.  Code  Alaska,  tit  2,  | 
460,  would  be  excise  taxes,  and  there- 
fore unconstitutional,  if  the  amount  of 
revenue  thereby  produced  exceeded  the 
cost  of  maintaining  the  territorial  gov- 
ernment, the  burden  of  proving  such 
fact  rests  upon  one  attacking  the  con- 
stitutionality of  the  fees.  Binns  v.  U. 
S.  (1904)  24  Sup.  Ct.  816,  819,  194  U. 
S.  4$6,  48  L.  Ed.  1087. 

The  possibility  that  the  rights  of  the 
several  states  to  create  corporations 
may  practically  be  destroyed  by  the  ex- 
ercise of  the  power  assumed  by  con- 
gress in  Act  Aug.  5,  1909,  |  38  (Comp. 
St  §  6300  et  seq.),  to  impose  an  excise 
upon  the  doing  or  the  carrying  on  of 
business  in  a  corporate  or  quasi  cor- 
porate capacity,  furnishes  no  ground  for 
judicial  interference  with  the  tax.  Flint 
v.  Stone  Tracy  Co.  (1911)  31  Sup.  Ct 
842,  220  U.  S.  107,  55  L.  Ed.  389,  Ann. 
Cas.  1912B,  1312.   . 

27.  Uniformity*— The  island  of  Porto 
Rico  by  the  treaty  of  cession  became 
territory  appurtenant  to  the  United 
States,  but  not  a  part  of  the  United 
States,  within  the  requirement  of  uni- 
formity. The  United  States  must  be 
understood  to  mean  the  states  whose 
people  united  to  form  the  constitution 
and  such  as  have  since  been  admitted 
to  the  Union  upon  an  equality  with 
them.  Downes  v.  Bidwell  (1901)  21 
Sup.  Ct  770,  182  U.  S.  244,  45  L.  Ed. 
1088;  Dooley  v.  U.  S.  (1901)  22  Sup. 
Ct.  62,  64,  183  U.  S.  151,  46  L.  Ed. 
128;  De  Pass  v.  Bidwell  (C.  C.  1903) 
124  Fed.  615. 

The  tax  on  private  carriages  imposed 
by  Act  June  5»,  1794,  was  not  a  direct 
tax  within  Const,  art.  1,  §  9,  and  hence 
could  be  laid  by  the  rule  of  uniformity. 
Hylton  v.  U.  S.  (1796)  3  U.  S.  (3  Dall.) 
171, 1  L.  Ed.  556. 

The  grant  is  generally  without  limita- 
tion as  to  place,  and  extends  to  all 
places  over  which  the  government  ex- 
tends, and  the  power  may  and  must  be 
exercised  throughout  the  United  States 
including  the  states  and  territories,  and 
congress  may  impose  a  direct  tax  on 
the  District  of  Columbia  in  proportion 
to  the  census  directed  to  be  taken  by  the 
constitution.  Loughborough  v.  Blake 
(1820)  5  Wheat.  317,  319,  5  L.  Ed.  98. 

A  state  statute  providing  for  forfei- 
ture on  a  vessel  neglecting  to  take  a 
pilot  is  not  repugnant  to  this  clause  of 
the  constitution  as  it  relates  to  uniform- 
ity. Cooley  v.  Bbard  of  Wardens  of 
Port  of  Philadelphia  (1851)  12  How. 
299,  314,  13  L.  Ed.  996. 

Act  July  14,  1862,  increasing  tem- 
porarily the  duties  on  imports  and  pro- 
viding in  section  14  that  they  shall  be 
levied  and  paid  on  all  goods,  wares,  anc\ 
merchandise  of  the  growth  of  produce 
of  countries  beyond  the  Cape  of  Good 
Hope  and  imported  from  places  on  this 
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side  of  the  Gape,  a  duty  of  10  per  cent, 
ad  valorem  and  an  addition  to  the  duties 
imposed  on  any  such  articles  when  im- 
ported directly  from  the  place  or  places 
of  their  growth  or  production  does  not 
contravene  this  provision  by  making  a 
discrimination  in  favor  of  the  ports  of 
the  Pacific.'  Hadden  v.  Collector  (1866) 
5  WalL  107,  112,  18  L.  Ed.  518. 

Act  Aug.  3,  1882,  imposing  on  the 
owners  of  vessels  a  duty  on  alien  pas- 
sengers brought  into  the  United  States, 
did  not  impose  a  tax  subject  to  the  lim- 
itations imposed  by  the  constitution  on 
the  general  taxing  power  of  congress. 
Edye  v.  Robertson  (1884)  5  Sup.  Ct. 
247,  112  U.  S.  580,  28  L.  Ed.  798,  affirm- 
ing judgment  (C.  C.  1883)  18  Fed.  147. 

A  tax  is  uniform  when  it  operates 
with  the  same  effect  in  all  places  where 
the  subject  of  it  is  found,  and  is  not 
wanting  in  such  uniformity  because  the 
thing  taxed  is  not  equally  distributed 
in  all  parts  of  the  United  States.    Id. 

The  whole  of  Act  Aug.  15,  1894,  c. 
394,  should  be  declared  void  as  to  that 
part  laying  duties,  imposts,  and  excises, 
as  not  providing  for  the  uniformity  re- 
quired in  such  cases.  Per  Mr.  Justice 
Field,  in  Pollock  v.  Farmers'  Loan  & 
Trust  Co.  (1895)  15  Sup.  Ct.  673,  697, 
157  U.  S.  420,  39  L.  Ed.  759. 

Internal  Revenue  Act,  Act  June  13, 
1898,  c  448,  Schedule  A,  par.  2,  im- 
posing a  tax  on  each  sale  or  agree- 
ment to  sell  merchandise  at  any  ex- 
change, or  board  of  trade  or  other  sim- 
ilar place,  was  uniform  throughout  the 
United  States,  and  therefore  valid.  Nic- 
ol  v.  Ames  (1899)  19  Sup.  Ct.  522, 
527,  173  U.  S.  509,  43  L.  Ed.  78G. 

The  uniformity  required  is  not  an  in- 
trinsic uniformity  relating  to  the  inher- 
ent character  of  the  tax  as  respects  its 
operations  on  individuals,  but  is  merely 
a  geographical  uniformity  requiring  the 
same  plan  and  the  same  method  to  be 
operative  throughout  the  United  States. 
Knowlton  v.  Moore  (1900)  20  Sup.  Ct. 
747,  764,  178  U.  S.  41,  44  L.  Ed.  969. 

A  difference  between  the  testamentary 
and  intestacy  laws  of  the  states  does 
not  prevent  the  geographical  uniformity 
of  War  Revenue  Act  June,  1898,  §§  29, 
30,  under  which  the  primary  right  of 
taxation  upon  legacies  and  distributive 
shares  depends  upon  the  degree  of  re- 
lationship or  want  of  relationship  to 
the  deceased,  since  the  rate  is  the  same 
wherever  the  degree  of  relationship  or 
the  want  of  relationship  is  the  same,  so 
that  the  rule  is  uniform,  although  there 
may  be  different  conditions  among  the 
states  as  to  the  objects  upon  which  the 
tax  is  levied.    Id. 

The  stamp  tax  on  a  memorandum  or 
contract  of  sale  of  a  certificate  of  stock, 
imposed  by  Act  June  13,  1898,  c.  448, 
30  Stat  448,  falls  within  the  class  of 
duties,  imposts,  and  excises  which  are 
required  to  be  uniform  throughout  the 
United  States.  Thomas  v.  U.  S.  (1904) 
24  Sup.  Ct.  305,  306,  192  U.  S.  363,  48 
L.  Ed.  481,  affirming  judgment  U.  S. 
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v.  Thomas  (C.  C.  1902)  115  Fed.  207. 

The  license  taxes  provided  for  in  Pen. 
Code  Alaska,  tit  2,  §  460,  are  not  in 
conflict  with  the  uniformity  require* 
ment  of  this  article.  Binns  v.  U.  S. 
(1904)  24  Sup.  Ct  816,  194  U.  a  486, 
48  L.  Ed.  1087. 

Taxing  a  business  when  carried  on  by 
a  corporation,  and  exempting  a  similar 
business  when  carried  on  by  a  partner- 
ship or  by  a  private  individual,  as  is 
done  by  Act  Aug.  5,  1909,  §  38  (Comp. 
St  f  6300  et  seq.),  imposing  an  excise 
upon  the  carrying  on  or  the  doing  of 
business  in  a  corporate  or  quasi  corpo- 
rate capacity,  does  not  invalidate  the 
tax,  since  the  only  limitation  upon  the 
power  of  congress  is  uniformity  in  lay- 
ing the  tax,  and  this  is  a  geographical 
uniformity,  which  does  not  require  the 
equal  application  of  the  tax  to  all  per- 
sons or  corporations  who  may  come 
within  its  operation.  Flint  v.  Stone 
Tracy  Co.  (1911)  31  Sup.  Ct  342,  220 
U.  S.  107,  55  L.  Ed.  389,  Ann.  Cas. 
1912B,  1312. 

The  uniformity  requirement  is  not  vi- 
olated by  the  excise  tax  based  upon 
gross  tonnage  levied  by  Act  Aug.  5, 
1909,  i  37,  upon  the  use  of  foreign- 
built  pleasure  yachts  owned  by  citizens 
of  the  United  States  because  a  like  tax 
is  not  imposed  upon  the  use  of  a  do- 
mestic yacht  under  similar  circumstanc- 
es. Rainey  v.  U.  S.  (1914)  34  Sup.  Ct 
429,  232  U.  S.  310,  58  L.  Ed.  617; 
Billings  v.  U.  S.  (1914)  34  Sup.  Ct 
431,  232  U.  S.  261,  58  L.  Ed.  596;  U. 
S.  v.  Bennett  (1914)  34  Sup.  Ct  433, 
232  U.  S.  299,  58  L.  Ed.  612. 

Construing  Act  Aug.  5,  1909,  {  38 
(Comp.  St.  f  6300  et  seq.),  imposing 
an  excise  tax  on  net  income  of  corpo- 
ration as  preventing  a  realty  corpora- 
tion from  deducting  from  gross  income 
interest  paid  on  mortgage  in  excess  of 
its  capital  stock,  held  not  unconstitu- 
tional as  an  arbitrary  and  unreasonable 
classification.  Anderson  v.  Forty-Two 
Broadway  Co.  (1915)  36  Sup.  Ct.  17. 

No  unconstitutional  discrimination  re- 
sults because  the  tariff  act  does  not 
compel  owners  of  houses  to  estimate 
their  rental  value  thereof,  but  those 
who  live  in  rented  houses  are  not  allow- 
ed to  deduct  the  rent  paid,  nor  because 
farmers  are  permitted  to  omit  from 
their  income  products  of  farms  used  by 
their  families  during  the  year.  Brush- 
aber  v.  Union  Pac.  R.  Co.  (1916)  36 
Sup.  Ct.  236. 

No  unconstitutional  discrimination  re- 
sults from  a  progressive  rate  feature  of 
income  tax  imposed  by  Act  Oct  3. 1913 
(Comp.  St.  §  6320).  Stanton  v.  JBaltic 
Mining  Co.  (1916)  240  U.  S.  103,  36 
Sup.  Ct  278,  60  L.  Ed.  546. 

Corporations  are  not  unconstitution- 
ally discriminated  against  by  exemption 
which  the  income  tax  statute  makes  of 
individual  incomes  below  $4,000.    Id* 

The  requirement  of  uniformity  estab- 
lishes the  rule  only  for  taxation  by  the 
federal  government,  and  has  no  apph- 
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cation  to  the  powers  of  taxation  of  a 
state  or  territorial  legislature.  W.  C. 
Peacock  &  Co.  v.  Pratt  (1903)  121  Fed. 
772,  58  O.  C.  A.  48. 

The  statute  regulating  the  sale  of  ole- 
omargarine viola  tee  no  constitutional 
right,  and  persons  selling  oleomarga- 
rine at  retail  in  original  packages  in 
quantities  greater  than  10  pounds  at 
any  one  time  are  violators  of  the  law, 
and  do  not  form  a  class  outside  its 
provisions.  Ripper  v.  U.  S.  (1910)  178 
Fed.  24,  101  C.  O.  A.  152,  rehearing 
denied  (1910)  179  Fed.  497,  103  C.  O. 
A.  478. 

A  provision  for  the  collection  of  a 
tax,  in  districts  where  the  same  is  for- 
cibly resisted,  so  soon  as  such  resist- 
ance is  put  down,  does  not  show  a  want 
of  uniformity  in  the  tax.  U.  S.  v.  Riley 
(0.  O.  1864)  Fed.  Cas.  No.  16,164. 

The  clause  within  the  act  of  1862  cre- 
ating a  penalty  for  nonpayment  of  the 
direct  tax  is  not  unconstitutional,  as  a 
discriminating  tax.  Sharpleigh  v.  Sur- 
dam  (C.  C.  1876)  Fed.  Cas.  No.  12,711. 

The  tax  imposed  by  R.  S.  |  3408 
(Comp.  St  |  6292),  is  a  tax  on  the 
hank,  and  not  on  the  depositor,  and  is 
not  subject  to  the  objection  that  it  is 
not  a  uniform  tax.  German  Sav.  Bank 
v.  Archbold  (C.  C.  1878)  Fed.  Cas.  No. 
5364. 

The  succession  tax  or  duty  imposed 
by  War  Revenue  Act  June  13,  1898,  §9 
29-31,  was  not  unconstitutional,  for 
want  of  uniformity,  because  it  exempts 
from  its  operation  all  legacies  under 
the  value  of  $10,000.  Hugh  v.  Coyne 
(C.  C.  1899)  93  Fed.  450,  affirmed 
(1900)  20  Sup.  Ct.  747,  178  XL  S.  Ill, 
44  L.  Ed.  997. 

On  an  importation  of  wine  in  casks 
having  a  vintage  in  excess  of  normal, 
the  collector  assessed  duty  without  al- 
lowance for  the  leakage,  and  was  with- 
in the  terms  of  paragraph  296,  Tariff 
Act  1897,  forbidding  constructive  or 
other  allowance  for  breakage,  leakage, 
or  damage  on  wines.  Held,  that  this 
was  in  violation  of  this  clause,  pre- 
scribing that  all  duties  shall  be  uni- 
form throughout  the  United  States. 
Alexander  D.  Shaw  &  Co.  v.  U.  S.  (C. 
C.  1905)  141  Fed.  469,  judgment  re- 
versed U.  S.  v.  A.  D.  Shaw  &  Co. 
(1906)  144  Fed.  329,  75  C.  C.  A.  291, 
and  writ  of  certiorari  denied  Shaw  v. 
U,  S.  (1906)  27  S.  Ct  779,  203  U.  S. 
591,  51  L.  Ed.  331. 


The  main  purpose  of  tariff  laws  is  to 
collect  revenues,  but  the  provisions 
thereof  adjusting  rates  so  as  to  protect 
American  manufacturers  and  producers 
from  foreign  competition  are  different 
in  their  objects  from  laws  regulating 
commerce,  and  they  operate  equally  in 
all  parts  of  the  country.  Atchison,  T. 
&  S.  F.  Ry.  Co.  v.  Interstate  Com- 
merce Comm'n  (Com.  Ct  1911)  190 
Fed.  591. 

The  constitutional  requirement  with 
reference  to  uniformity  in  the  imposi- 
tion of  taxes,  imposts,  etc.,  is  satisfied 
when  a  particular  impost  is  uniform 
upon  all  subjects  of  the  same  kind  or 
class.     (1898)  22  Op.  Atty.  Gen.  192. 

The  direct  tax  apportioned  to  the 
state  of  Maryland  by  Act  Aug.  5,  1861, 
was  levied  and  collected  in  the  mode 
prescribed  by  the  constitution.  Wailes 
v.  Smith  (1893)  76  Md.  469,  25  Atl. 
922. 

The  provisions  of  the  United  States 
constitution  with  regard  to  uniformity 
of  imposts  requires  uniformity  as  be- 
tween states  only,  and  not  as  between 
different  classes  of  property;  but  the 
similar  provision  in  our  state  constitu- 
tion requires  uniformity  between  dif- 
ferent classes  of  property.  Attorney 
General  v.  Winnebago  Lake  &  F.  R. 
Plank  Road  Co.  (1860)  11  Wis.  35. 

Cited    without    definite    application, 

Pennsylvania  v.  Wheeling  &  Belmont 
Bridge  Co.  (1855)  18  How.  421,  435, 
15  L.  Ed.  435;  Woodruff  v.  Parham 
(1868)  8  Wall.  123,  132,  19  L.  Ed.  382; 
Van  Brocklin  v.  Anderson  (1886)  6 
Sup.  Ct  670,  675,  117  U.  S.  151,  29  L. 
Ed.  845;  U.  S.  v.  Hill  (1887)  8  Sup. 
Ct.  308,  311,  123  U.  S.  681,  31  L.  Ed. 
275;  Field  v.  Clark  (1892)  12  Sup. 
Ct.  495,  505,  143  U.  S.  649,  36  L.  Ed. 
294;  Pollock  v.  Farmers'  Loan  &  Trust 
Co.  (1895)  15  Sup.  Ct.  912,  913,  158  U. 
S.  001,  39  L.  Ed.  1108;  Fairbank  v.  U. 
S.  (1901)  21  Sup.  Ct.  648,  653,  181  U. 
S.  283,  45  L.  Ed.  862;  Lawder  v.  Stone 
(1902)  23  Sup.  Ct.  79,  80, 187  U.  S.  281, 
47  L.  Ed.  178;  Collet  v.  Collet  (C.  C. 
1792)  Fed.  Cas.  No.  3,001,  2  Dall.  294, 
296,  1  L.  Ed.  387 ;  U.  S.  v.  Angell  (C. 
C.  1881)  11  Fed.  34,  45;  Pacific  Coast 
Steamship  Co.  v.  U.  S.  (1907)  42  Ct. 
Cl.  228;  Moyer  v.  Peabody  (C.  O. 
1906)  148  Fed.  870  (affirmed  [19091 
29  Sup.  Ct.  235,  212  U.  S.  78,  53  L. 
Ed.  410);  Twin  Falls  Canal  Co.  v. 
Foote  (C.  C.  1911)  192  Fed.  583. 


2  To  borrow  Money  on  the  credit  of  the  United  States ; 


Notes  of 

Borrowing  money  In  general.— Con- 
gress has  substantial  power  to  borrow 
money.  To  do  so  it  may  resort  to  any 
measure  which  is  appropriate,  which 
plainly  conduces  to  that  end,  and  is 
not  prohibited,  and  is  not  inconsistent 
with  the  letter  and  spirit  of  the  consti- 
tution. Thayer  v.  Hedges  (1864)  23 
Ind.  141. 

J0U.S.Comp.'16-«23 


Decisions 

Legal  tender  notes  and  bills  of  credit. 

—The  acts  of  congress  making  United 
States  notes  legal  tender  for  pre-exist- 
ing debts  are  constitutional.  Norwich 
&  W.  Co.  v.  Johnson  (1872)  15  Wall. 
195,  21  L.  Ed.  178.  CONTRA,  Hep- 
burn v.  Griswold  (1809)  8  Wall.  603, 
«17,  19  L.  Ed.  513. 
The  power  of  congress  to  issue  the 
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obligations  of  the  United  States  in  such 
form  and  to  impress  on  them  such  qual- 
ities as  currency  for  the  purchase  of 
merchandise  and  the  payment  of  debts 
as  accord  with  the  usages  of  sovereign 
governments  is  a  power  universally  un- 
derstood to  belong  to  sovereignty  at  the 
time  of  the  framing  and  adoption  of  the 
constitution.  Legal-Tender  Gases 
(1884)  4  Sup.  Ct  122,  129,  110  U.  & 
421,  28  L.  Ed.  204. 

The  "legal  tender  act"  is  constitution- 
al. Latham  v.  U.  a  (1864)  1  Ct  CL 
149. 

The  issue  of  legal  tender  notes  is  au- 
thorized by  the  federal  constitution  as 
a  means  to  effect  loans  under  the  power 
to  borrow  money.  Thayer  v.  Hedges 
(1864)  23  Ind.  141. 

Congress,  under  its  power  to  borrow 
money,  has  power  to  make  treasury 
notes  legal  tender  in  the  payment  of 
debts.  Thayer  v.  Hedges  (lb64)  23 
Ind.  141.  See  Brown  v.  Welch  (1866) 
26  Ind.  116;  Reynolds  v.  Bank  of  State 
of  Indiana  (1862)  18  Ind.  467.  But  see 
also,  Thayer  v.  Hedges  (1864)  22  Ind. 
282.  ' 

Power  to  "emit  bills  of  credit"  is 
properly  incident  to  the  other  powers 
conferred  on  the  federal  government, 
and  its  exercise  by  that  government  is 
not  prohibited  by  the  constitution. 
Breitenbach  v.  Turner  (1864)  18  Wis. 
140. 

The  power  to  emit  such  bills  carries 
with  it,  as  an  incident,  the  power  to 
declare  their  effect.    Id. 

See,  also,  notes  under  art  1,  §  8,  els. 
5,  18,  post 

National  bank  currency.— Under  its 
power  over  money  and  the  revenue, 
congress  can  establish  a  national  bank 
and  subscribe  to  its  stock,  although  it 
be  a  corporation  organized  for  profit 
The  Legal  Tender  Cases  (1870)  12 
Wall.  457,  537,  20  L.  Ed.  287. 

Congress  has  the  power  to  incorpo- 
rate national  banks  with  the  capacity 
for  their  own  profit,  as  well  as  for  the 
use  of  the  government  in  its  moneyed 
transactions,  of  issuing  bills  which  un- 
der ordinary  circumstances  pass  as 
money  at  their  nominal  value,  and 
which  when  so  current  the  law  recog- 
nizes as  a  good  tender  in  payment  of 
money  debts,  unless  specifically  object- 
ed to  at  the  time  of  tender.  Legal 
Tender  Cases  (1884)  4  Sup.  Ct  122, 
128,  110  U.  S.  421,  28  L.  Ed.  204. 

See,  also,  notes  under  art  1,  §  8,  cl. 
18,  post. 

Exemption  from  taxation.— A  state 
tax  on  the  loans  of  the  federal  govern- 
ment is  a  restriction  on  its  power  to 
borrow  money,  and,  if  it  existed,  might 
wholly  defeat  the  federal  power.  Bank 
of  Commerce  v.  City  and  County  of 
New  York  (1862)  67  U.  S.  (2  Black) 
620,  17  L.  Ed.  451;  People  v.  Com- 
missioners of  Taxes  and  Assessments 
for  City  and  County  of  New  York  (N. 
Y.   1863)    25  How.  Prac  9. 
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A  tax  imposed  by  a  state  law,  or  un- 
der the  authority  of  such  a  law,  on 
stock  issued  for  loans  made  to  the 
United  States,  is  unconstitutional 
Weston  ▼.  Charleston  (1829)  2  Pet 
449,  465,  7  L.  Ed.  '481. 

Government  bonds  cannot  be  the  Bub- 
ject  of  state  taxation.  Hamilton  Mfg. 
Co.  v.  Massachusetts  (1867)  6  Wall 
632,  639,  18  L.  Ed.  904;  Home  Ins.  Co. 
v.  New  York  (1890)  10  Sup.  Ct  593, 
694,  134  U.  S.  594,  33  L.  Ed.  1025, 

The  power  of  the  government  to  bor- 
row, or  the  action  of  the  government  in 
borrowing,  is  not  subject  to  taxation  by 
the  states.  New  York  ex  reL  Bank  of 
N.  Y.  Nat  Bkg.  Ass'n  v.  Connelly 
(1868)  7  Wall.  16,  23,  19  L.  Ed.  57. 

Capital  stock  of  an  insurance  com- 
pany, invested  in  United  States  bonds 
exempted  by  congress  under  which  they 
were  issued,  from  state  taxation,  is, 
by  a  divided  court,  not  exempt  from  a 
tax  imposed  by  a  state  statute  imposing 
a  tax  on  the  corporate  franchise  or 
business  of  corporations  witnin  the 
state.  Home  Ins.  Co.  v.  New  York 
(1888)  8  Sup..  Ct  1385,  1389,  119  U. 
S.  129,  30  L.  Ed.  350. 

A  state  law  requiring  a  corporation 
to  pay  a  franchise  tax  computed  by  the 
extent  of  dividends  on  the  capital  stock 
is  valid,  though  part  of  the  capital 
stock  is  invested  in  government  bonds. 
Home  Ins.  Co.  v.  New  York  (1890)  10 
Sup.  Ct  593,  594,  134  U.  S.  594,  83 
L.  Ed.  1025. 

The  impairment  of  the  borrowing 
power  of  the  government,  as  the  remote 
effect  of  a  state  statute  imposing  a  tax 
upon  the  transfer  of  a  decedent's  prop- 
erty when  the  statute  is  applied  to  prop- 
erty consisting  of  United  States  bonds, 
is  not  sufficient  to  make  such  statute 
unconstitutional.  Plummer  v.  Coler 
(1900)  20  Sup.  Ct.  829,  837,  178  U.  S. 
115,  44  L.  Ed.  998. 

The  provision  in  the  act  of  June  20, 
1874  (18  Stat  120,  f  7),  providing  for 
the  issuance  of  bonds  of  the  District 
of  Columbia,  that  such  bonds  "shall  be 
exempt  from  taxation,  by  federal,  state 
or  municipal  authority,"  applies  not 
only  to  taxation  within  the  District  of 
Columbia,  but  to  taxation  anywhere 
within  the  limits  of  the  United  States, 
whether  by  federal,  state,  or  municipal 
authority.  Grether  v.  Wright  (1896) 
75  Fed.  742,  23  C.  C.  A.  498. 

The  act  of  1867,  allowing  a  tax  of  5 
per  cent,  on  the  gross  annual  income 
from  interest  paid  on  bonds  issued  by 
the  general  government  1b  repugnant  to 
this  clause.  Bank  of  Kentucky  v.  Com- 
monwealth (1872)  72  Ky.  (9  Bush)  46. 

Act  N.  H.  July  1,  1865,  entitled  "An 
act  for  the  taxation  of  incomes,"  is  un- 
constitutional, in  so  far  as  it  provides 
for  the  taxation  of  incomes  derived 
from  securities  of  the  United  States. 
Opinion  of  Justices  (1873)  53  N.  H. 
634.  But  see,  now,  Const  Amend.  16, 
post 
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•  To  regulate  Commerce  with  foreign  Nations,  and  among  the 
several  States,  and  with  the  Indian  Tribes ; 


Notes  of  Decisions 


I.  Power  to  regulate  In  general 

L    Nature,  extent,   and  grounds  of  power 
In  general. 

2.  Supreme  Court  decisions  as  binding  on 

state   courts. 

3.  Right  to  raise  constitutional  question. 
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6.  Effect  of  the  fifth  amendment. 
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9.  Commerce  with  foreign  nations. 
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31. 


In  general. 

Navigation  and  shipping. 

Navigable  waters  in  general. 

Improvement    of    navigable    waters. 

Obstructions   of  navigation. 

Seamen. 

Pilots. 

Harbors. 

Perries. 

Bridges. 

Railroads  and  other  carriers. 

Safety  appliances  and  other  means 

to  promote  safety. 
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Transportation    of    goods,    passengers, 
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32.  Nonexerclse  in  general. 

33.  Quarantine  laws. 

84.  Police    regulations    to    prevent    disease 
among  plants  and  trees. 

35.  Navigation  and  shipping. 

36.  Navigable  waters  In  general. 

37.  Fisheries. 

38.  Improvement  of  navigable  waters. 

39.  Obstruction  of  navigation. 

40.  Seamen. 

41.  Pilots. 

42.  Wharves. 

43.  Ferries. 

44.  Bridges. 

45.  Corporations    transacting    business    In 

state  in  general. 

46.  Railroads  and  other  carriers. 

47.  Telegraphs. 

48.  Transportation  and  sale  of  natural  gas. 
40.    Transportation    of    goods    and    passen- 
gers. 

60.    Importation    or   transportation   of   ani- 
mals. 

51.  Importation  of  turtles  for  food 

52.  Warehouses. 

53.  Stockyards. 

IV.  Powers    and     rights    remaining     In 

the  states 

54.  Powers  in  general. 

55.  Internal  commerce. 

56.  Police  powers  in  general. 

67.   Traffic  In  Intoxicating  liquors. 


58.  Corporations  doing  business  In  state. 

50.  Navigation  and  shipping. 

60.  Navigable  waters  and   lands   under   or 

bordering  thereon. 

6L  Improvement  of  navigable  waters. 

62.  Obstructions  of  navigation. 

63.  Pilots. 

64.  Ports,  harbors,  and  wharves. 

65.  Ferries. 

66.  Bridges. 

V.  8ubjects  of   regulation 
(A)  In  general 

67.  Property  subject  of  commerce  in  gen- 

eral. 

68.  Transactions    constituting,    and    means 

and  instrumentalities  of  commerce  in 
general. 

60.    Navigation  and  shipping  in  general. 

70.    Navigable  waters. 

7L  Compact  between  states  as  affect- 
ing powers  of  Congress. 

72.  Improvement  of  navigable  waters. 

73.  Obstructions  of  navigation. 

74.  Seamen. 

75.  Pilots. 

76.  Ports,  harbors,  and  wharves. 

77.  Canals. 

78.  Ferries. 
70.    Bridges. 

80.  Railroads— In  general. 

81.    Hours  of  service  of  employes. 

82.    Liability  for  Injuries  to  employes. 

83.    Safety  appliances. 

84.  Telegraphs  and  telephones. 
86.    Imports  and  exports. 

86.  Trusts  and  trade  associations. 

87.  Transportation— Goods  and  merchandise 

in  general. 

88.    Interstate  or  intrastate  commerce 

in  general. 

80.    Connecting  carriers. 

00.    Transportation  outside  of  state  in 

shipping  between  points  therein. 
9L    Lottery  tickets. 

02.    Foods,  drugs,  and  liquors. 

03.    '   Oil  and  natural  gas. 

04.    Animals. 

05.    Charges. 

06.  Stockyards  and  packing  houses.   . 

07.  Sale  of  goods  and  merchandise— In  gen- 

eral. 

08.    Delivery  on  agents'  orders. 

00.    Distribution    from    warehouse    of 

by  local  dealer. 

100.  Traffic   in    original   packages— In   gen- 

eral. 

101.    Single    shipment    containing    nu- 
merous   packages. 

102.    Division  of  contents  of  package. 

103.    Goods  in  transit  or  storage. 

104.    Effect  of  Wilson  act 

105.  Trade-marks. 

106.  Occupations  in  general. 

107.  Insurance. 

108.  Foreign  corporations. 

100.    Transportation   of  passengers   in   gen- 
eral. 

110.  Exclusion  or  expulsion  of  aliens. 

111.  White  slave  traffic  act 

VI.  Means  and  methods  of  regulation 

(A)  In  general 

112.  Nature  and  scope  in  general. 

113.  Exercise  of  eminent  domain. 

114.  Prohibitory    acts    and    ordinances    in 

teneral. 
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VI.  Moans  and  methods  of  regulatlo 

Cont'd 

(A)  In   general— Cont'd 

116.    Inspection  In  general. 

116.    Fees. 

117.  Immigration  in  general. 

118.  Tax  on  immigrant*  or  aliens. 

119.  Tax  on  passengers. 

120.  Quarantine  and  other  sanitary  regula- 

tions—In general. 

121.   Protection  of  animals  against  dis- 
ease. 

123.  Preferences     and     discriminations     in 

general. 
128.    Grants  of  monopolies  and  special  priv- 
ileges. 

124.  Prohibition  and  regulation  of  trade  or 

business  in  general. 
126.    Advertisements. 

126.  Pools,  trust*,  conspiracies,  and  agree- 

ments in  restraint  of  trade. 

127.  Blue  sky  lavs. 

128.  Dealing  In  futures  or  margins. 

129.  Bale  of  lottery  tickets. 

120.    Stamp  duties  on  bills  of  exchange  and 

bills  of  lading. 
1SL    Making    corporations   liable   for   taxes 

on  bonds  Issued. 
182.    Foreign  corporations. 
188.    Fish  and  game  laws. 
184.    Navigation  and  shipping. 
186.    Rafting  of  logs  on  navigable  waters. 

186.  Scaling  logs. 

187.  Employment  of  labor. 

188.  Seamen. 

139.  Pilots   and  pilotage. 

140.  Ports,  harbors,  and  wharves. 

141.  Ferries. 

142.  Bridges. 

148.  Telegraphs  and  telephones. 

144.  Storage,  warehouses,  and  elevators. 

146.  Embargo  and  nonlntercourse. 

146.  Creation   of   or    exemption   from   civil 

liabilities  or  remedies. 

147.  Execution  of  judicial   process. 

148.  Punishment  of   offenses   against  com- 


merce. 


(B)  Railroads 


149. 
160. 
161. 
162. 
168. 

164. 

156. 

166. 
157. 
168. 
169. 
160. 


In  general. 

Reports. 

Parallel  and  competing  lines,  . 

Spurs  and  Bide  tracks. 

Depots,  stations,  and  terminal  facili- 
ties. 

Track  connections  and  Interchange  of 
cars  and  traffic. 

Equipment  of  trains,  cars,  or  locomo- 
tives. 

Operation  of  trains  in  general. 

Speed  of  trains. 

Sunday  laws. 

Setting  fires. 

Employes. 


(O)  Manufacture  and  sale  of  goods  and 
merchandise 

161.  Manufacture   and    sale   of   goods   and 

merchandise — In  general. 

162.    Intoxicating  liquors. 

163.    Cigarettes. 

164.  —    Food  products. 

166.    Traffic  in  original  packages. 

(D)  Transportation 

166.  Property— In  general 

167.    Bills  of  lading. 

168.  —   Refusal  to  receive  freight. 

169.  Delays  in   general. 

170.  Furnishing  cars. 

171.  Route  for  shipment. 

172.  Delivery  of  cars  or  freight. 

173.  Connecting  carriers. 


174.    

176.  —  Limitation  of  and  exemption  from 
liability. 

176.  —   Adjustment     and     payment     of 

claims. 

177.   Charges. 

178.    Discrimination. 

179.  —    Fish  and  game. 

180.    Animals. 

181.    Intoxicating  liquors. 

182.   Natural  gas. 

188.    Passengers— In  general. 

184.    Operation  of  trains. 

186.  Separate  coaches  or  accommoda- 
tions for  white  and  colored  passen- 
gers. 

186.    Charges. 

187.  —    Sale  of  tickets  or  mileage  books. 

(B)  Licenses  and  taxes 

188.  Licenses  and  privilege  taxes— In  gen- 

eral. 

189.    Circuses  and  other  exhibitions. 

190.    Importers. 

191.    Engineers. 

192.    Bill   posters. 

193.  —    Pilots. 

194.   Steamboat  agents. 

196.    Masters  of  vessels. 

196.  _   Towing  vessels  or  owners  thereof. 

197.  —   Ferries  and  ferryboats. 

198.    Vehicles. 

199.  —    Fishermen. 

200.    Planting,     taking,     and    canning 

oysters. 

201.  — -    Mercantile  business  in  general. 

202.    Sale  of  trading  stamps. 

208.    Sale  of  fertilizers. 

204.  Slaughterhouses  or  packing  hous- 
es and  agents  thereof. 

205.    Auctioneers. 

206.  —   Advertising   in   railroad   cars. 

207.  - —    Sale  of  intoxicating  liquors. 

208.    Sale   of   cigarettes. 

209.    Buying  timber. 

210.    Brokers  and  factors. 

211.  — —    Buying  and  selling  futures. 

212.  — —   Employment   agents. 

213.    Emigrant  agents. 

214.   Commercial    agents,    canvassers, 

and  solicitors. 

216.  Hawkers  and  peddlers  and  itin- 
erant venders. 

216.  Corporate  franchises  and  privi- 
leges in  general. 

217.  Telegraph  and  telephone  com- 
panies. 

218.  — —   Express  companies. 

219.    Railroad  companies. 

220.  Sleeping  and  palace  car  compa- 
nies. 

221.  —   Corporate  receipts,  earnings,  and 

dividends. 

222.  Taxation    of    property— Property    em- 

ployed In  commerce  in  general. 
228.    —    Means    and    instrumentalities   of 

commerce. 
224.    Corporate  capital  and  securities. 

VI.  Indians   and    Indian   tribes 

Power  of  congress  in  general. 
Meaning  of   "commerce  with  the  In- 
dian tribes." 

227.  Who  are  Indians. 

228.  Indian   country. 

229.  Indians  as  wards  of  the  government  in 

general. 

230.  Status  of  Indian  nations  or  tribes. 

231.  Jurisdiction  of  states  over  Indians. 

232.  Taxation  by  state  or  territory. 

233.  Indians  as  citizens. 

234.  Admission  of  Indians  to  citizenship. 
236.  Contracts. 
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VI.  Indians   and    Indian   tribes— Cont'd 

236.  Lands  and  funds  of  Indians  or  Indian 

tribes  in  general.' 

237.  Allotments  of  lands. 

238.  Alienation  of  lands  in  general. 

239.  Lease  of  lands. 

340.  Execution  of  process  on  Indian  land  or 

reservation. 

341.  Telephone  lines  in  Indian  territory  or 

reservation. 

242.  Construction  of  highway  across  reser- 

vation. 

243.  Removal  of  Indians  to  or  from  reser- 

vations. 

244.  Administration    of   estates. 

245.  Guardianship  of  infant  Indians. 

246.  Actions  by  or  against  Indians. 

247.  Offenses  by  or  against  Indians  in  gen- 

eral. 

248.  Indians  as  subject  to  criminal  laws  of 

stAte. 

249.  Selling  or  furnishing  liquors  to  Indians 

or    introducing    liquors    into    Indian 
country. 

I.  POWER  TO  REGULATE  IN  GEN- 
ERAL 

1.  Nature,  extent,  and  grounds  of 
power  In  general.— The  power  of  con- 
gress extends  to  such  acts  done  on  land 
which  interfere  with  the  due  exercise 
of  its  powers  to  regulate  commerce,  in- 
cluding navigation.  U.  S.  v.  Coombs 
(1838)  37  U.  S.  (12  Pet)  72,  9  L.  Ed. 
1004. 

Act  Feb.  26,  1845  (5  Stat  726),  ex- 
tending the  jurisdiction  of  the  district 
courts  to  certain  cases  upon  the  lakes 
and  navigable  waters  connecting  the 
same,  is  not  referable  to  that  clause  in 
the  constitution  giving  congress  power 
to  regulate  commerce  between  the 
states,  but  was  enacted  trader  the 
clause  granting  maritime  and  admiralty 
jurisdiction  to  the  federal  courts.  The 
Genesee  Chief  v.  Fitzhugh  (1851)  53 
U.  S.  (12  How.)  443,  13  L.  Ed.  1058; 
Freta  v.  Bull  (1851)  53  XJ.  S.  (12 
How.)  466,  13  L.  Ed.  1068. 

The  power  of  congress  to  regulate 
commerce  is  without  limitation  and  ex- 
tends to. all  the  subjects  of  commerce, 
and  to  all  persons  engaged  in  it,  and 
embraces  traffic,  navigation  and  inter- 
course, and  the  whole  subject  of  pilots 
and  pilotage,  but  the  constitution  does 
not  in  terms  exclude  the  exercise  of 
any  authority  by  the  states  to  regulate 
pilots,  and  the  states  have  authority  to 
regulate  the  subject,  in  the  absence  of 
congressional  legislation.  Pacific  Mail 
S.  S.  Co.  v.  Joliffe  (1864)  2  Wall.  450. 
459,  17  L.  Ed.  805. 

Congress  may  regulate  commerce 
with  foreign  nations  and  among  the 
several  states,  but  the  judicial  power, 
which  extends  to  all  cases  of  admiralty 
and  maritime  jurisdiction,  is  conferred 
on  the  federal  government  by  the  con- 
stitution, and  congress  may  not  enlarge 
it,  not  even  to  suit  the  wants  of  com- 
merce, nor  for  the  more  convenient  ex- 
ecution of  its  commercial  regulations. 
The  Belfast  (1868)  7  Wall.  624,  640, 
19  L.  Ed.  266. 

The  power  granted  by  this  clause  is 


not  confined  to  the  instrumentalities  of 
commerce  known  and  in  use  when  the 
constitution  was  adopted,  but  keeps 
pace  with  the  progress  of  the  country, 
and  adapts  itself  to  the  new  develop- 
ments of  time  and  circumstances.  It 
was  intended  for  the  government  of  the 
business  to  which  it  relates,  at  all  times 
and  under  all  circumstances,  and  it  is 
not  only  the  right  but  the  duty  of  con-  * 
gress  to  see  that  intercourse  among  the 
states  is  not  obstructed  or  unnecessari- 
ly incumbered  by  -  state  legislation. 
Pensacola  Teleg.  Co.  v.  Western  Union 
Teleg.  Co.  (1877)  96  U.  S.  1,  9,  24  L. 
Ed.  708. 

So  far  as  it  may  be  necessary  to  pro- 
tect the  products  of  other  states  and 
countries  from  discrimination  by  rea* 
son  of  their  foreign  origin,  the  power 
of  the  national  government  over  com- 
merce with  foreign  nations  and  among 
the  several  states  reaches  the  interior 
of  every  state  in  the  Union.  Guy  v. 
City  of  Baltimore  (1879)  100  U.  S.  434, 
25  L.  Ed.  743,  1  Ky.  Law  Rep.  205. 

The  word  "regulate"  is  one  of  broad 
import.  St  Louis  v.  Western  Union 
Telegraph  Co.  (1893)  13  Sup.  Ct.  990, 
992,  149  U.  S.  465,  37  L.  Ed.  810. 

The  power  to  regulate  commerce  has 
no  limitation  other  than  those  prescrib- 
ed in  the  constitution,  but  does  not 
carry  with  it  the  right  to  destroy  or 
impair  those  limitations  and  guaranties 
which  are  also  placed  in  the  constitu- 
tion or  in  the  amendments  thereto.  U. 
S.  v.  Joint  Traffic  Ass'n  (1898)  19  Sup. 
Ct.  25,  32,  171  U.  S.  505,  43  L.  Ed.  259. 

The  principles  of  the  common  law 
are  operative  upon  all  interstate  com- 
mercial transactions,  except  so  far  as 
they  are  modified  by  congressional  en- 
actments. Western  Union  Tel.  Co.  v. 
Call  Pub.  Co.  (1901)  21  Sup.  Ct.  561, 
565,  181  U.  S.  92,  45  L.  Ed.  765,  af- 
firming judgment  (1899)  78  N.  W.  519, 
58  Neb.  192. 

The  power  of  congress  to  legislate  on 
the  subject  of  the  right  of  recovery  for 
death  on  the  high  seas  caused  by  neg- 
ligence has  been  derived  both  from  the 
power  to  regulate  commerce  and  from 
the  clause  extending  the  judicial  power 
of  the  United  States  to  all  cases  of 
maritime  and  admiralty  jurisdiction. 
Old  Dominion  S.  S.  Co.  v.  Gilmore 
(1907)  28  Sup.  Ct.  133,  134,  207  U.  S. 
398,  52  L.  Ed.  264. 

This  clause  operates  as  a  necessary, 
wise,  and  self-imposed  limitation  upon 
the  otherwise  sovereign  power  of  the 
states  over  the  subject;  it  is  not  a 
police  power  in  any  proper  sense,  but 
applies,  it  may  be,  to  that  immense  and 
almost  unlimitable  residuum  of  gov- 
ernmental power  which  has  not  been 
technically  classified,  the  commercial 
power,  or  the  power  to  regulate  com- 
merce. Per  Hammond,  J.  Louisville 
&  N.  R.  Co.  v.  Railroad  Commission  of 
Tennessee  (C.  C.  1884)  19  Fed.  679, 
701. 

Commerce  is  not  limited  to  an  ex- 
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change  of  commodities,  but  includes 
navigation  and  intercourse  with  for- 
eign nations  and  between  the  states, 
and  the  transportation  of  passengers 
as  well  as  property,  and  the  power  of 
congress  to  regulate  commerce  is  sub- 
ject to  no  limitations  other  than  those 
prescribed  in  the  constitution.  U.  S. 
v.  Craig  (O.  O.  1886)  28  Fed.  795, 
796. 

Congress  may  encourage  or  entirely 
prohibit  interstate  and  foreign  com- 
merce, or  may  regulate  the  same  in  any 
way  it  may  see  fit.    Id. 

The  commerce  clause  authorizes  leg- 
islation by  congreBB  with  reBpect  to  all 
the  subjects  of  foreign  and  interstate 
commerce,  the  persons  engaged  in  it, 
and  the  instruments  by  which  it  is  car- 
ried on,  and  as  to  such  subjects  is 
without  limitation.  Kelley  v.  Great 
Northern  Ry.  Co.  (C.  C.  1907)  152 
Fed.  211. 

Congress  has  power  to  regulate  and 
restrict  the  use,  in  commerce  among 
the  several  states  and  with  foreign  na- 
tions, of  contracts,  of  the  method  of 
holding  title  to  property,  and  of  every 
other  instrumentality  employed  in  that 
commerce  so  far  as  necessary  to  pre- 
vent the  restraint  thereof  denounced 
by  the  anti- trust  act  (Comp.  St.  9 
8820  et  seq.).  U.  S.  v.  Standard  Oil 
Co.  of  New  Jersey  (C.  C.  1909)  173 
Fed.  177,  decree  affirmed  Standard  Oil 
Co.  v.  U.  S.  (1911)  81  Sup.  Ct  502, 
221  TJ.  S.  1.  55  L.  Ed.  619,  34  L.  R. 
A.  (N.  S.)  834,  Ann.  Cas.  1912D,  734. 

The  power  of  congress  is  plenary, 
and  without  limitations  other  than 
those  found  in  the  constitution  itself. 
St.  Louis  &  S.  F.  R.  Co.  v.  Allen  (C. 
C.  1910)  181  Fed.  710. 

The  constitutional  power  of  congress 
to  regulate  commercial  intercourse, 
qualified  by  the  limitations  and  restric- 
tions expressed  in  the  constitution,  and 
by  the  treaty -making  power  of  the 
president  and  senate,  is  sovereign,  and 
may  be  used,  not  only  for  the  ad- 
vancement of  commerce,  but  for  the 
promotion  of  other  objects  of  national 
concern.  U.  S.  v.  The  William  (D.  C. 
1808)    Fed.  Cas.  No.  16.700. 

The  admiralty  jurisdiction  of  the 
courts  of  the  United  States  cannot  be 
made  to  depend  on  regulations  of  com- 
merce. They  are  entirely  distinct 
things,  having  no  necessary  connection 
with  one  another,  and  are  conferred 
in  the  constitution  by  separate  and  dis- 
tinct grants.  U.  S.  v.  Burlington  &  H. 
County  Ferry  Co.  (D.  O.  1884)  21  Fed. 

331. 

Congress  has  authority  under  the 
power  to  regulate  interstate  and  for- 
eign commerce,  to  protect  the  lives, 
persons,  and  property  of  passengers, 
carriers,  and  shippers  and  others  con- 
nected with  navigation  by  the  enact- 
ment of  penal  laws.  Ex  parte  Byers 
(D.  C.  1887)  32  Fed.  404,  407. 

The  power  of  congress  to  legislate 
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over  the  maritime  law  is  derived  from 
this  clause  and  from  the  provision  ex- 
tending the  judicial  power  to  all  cases 
of  maritime  jurisdiction.  The  City  of 
Norwalk  (D.  C.  1893)  55  Fed.  98, 
105,  affirmed  (1894)  61  Fed.  364,  9  C. 
C.  A.  521. 

The  constitutional  power  of  congress 
to  regulate  interstate  and  foreign  com- 
merce also  involves  the  power,  not 
only  to  prescribe  rules  for  the  carrying 
on  of  such  commerce,  but  also  in  cer- 
tain instances  to  absolutely  prohibit 
it.  U.  S.  v.*  Hoke  (D.  C.  1911)  187 
Fed.  992,  judgment  affirmed  Hoke  v. 
U.  S.  (1913)  33  Sup.  Ct  281,  227  U. 
S.  308,  57  L.  Ed.  523,  43  L.  R.  A.  (N. 
S.)  906,  Ann.  Cas.  1913E,  905. 

Where  congress  is  without  the  power 
under  the  constitution  to  enact  and  en- 
force a  law  as  a  regulation  of  inter- 
state commerce,  it  cannot  derive  such 
powers  from  a  state  enactment.  Prai- 
rie OU  &  Gas  Co.  v.  U.  S.  (Com.  C. 
1913)  204  Fed.  798. 

The  power  of  congress  to  regulate 
commerce  includes  the  power  to  regu- 
late the  use  of  all  means  and  instru- 
mentalities used  in  commerce,  whether 
on  sea,  navigable  rivers,  and  lakes,  in 
harbors,  or  on  land,  irrespective  of 
whether  a  state  has  attempted  to  reg- 
ulate the  same  matter  or  not  (1899) 
22  Op.  Atty.  Gen.  501,  646. 

The  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several 
states  is  general,  absolute,  and  without 
limit,  either  as  to  the  time,  place,  or 
detail  of  its  exercise,  except  as  to  wa- 
ters whose  entire  navigability  for  com- 
merce Is  limited  to  the  confines  of  a  sin- 
gle state.  (1899)  22  Op.  Atty.  Gen. 
646. 

The  character  of  regulations  to  be 
adopted  in  matters  of  commerce  is 
necessarily  left  largely  to  the  discre- 
tion of  congress.  St  Louis  &  S.  F.  R. 
Co.  v.  Heyser  (Ark.  1910)  130  S.  W. 
562. 

The  power  to  regulate  commerce  con- 
ferred on  congress  by  the  constitution 
of  the  United  States  is  plenary,  and 
may  be  exercised  to  the  utmost  ex- 
tent, and  has  no  limitation  except  that 
prescribed  by  the  constitution.    Id. 

Congress  is  vested  with  a  power  to 
regulate  commerce  in  all  its  branches, 
including  every  species  of  commerce 
and  intercourse,  and  this  power  may 
be  exercised  upon  persons  as  well  as 
property.  Lin  Sing  v.  Washburn 
(1862)  20  Cal.  534. 

Congress  may  prescribe  a  new  rule  of 
right  as  to  transactions  occurring  in 
the  course  of  interstate  commerce  to 
control  the  disposition  of  causes  in  all 
courts,  state  and  federal,  for  such  a 
rule  is  a  change  in  substantive  law. 
Hoxie  v.  New  York,  N.  H.  &  H.  R  Co. 
(1909)  73  A.  754,  82  Conn.  352. 

The  plenary  power  conferred  on  con- 
gress to  regulate  interstate  and  foreign 
commerce,  is  subject  to  limitations  spe- 
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cifically  prescribed  in  the  constitution, 
and  others  may  exist  by  virtue  of  the 
necessary  implication  from  the  dual 
system  of  political  government    Id. 

It  is  settled  that  the  right  of  domin- 
ion and  controlling  power  over  the  sea 
and  its  coasts,  shores,  and  tidewaters, 
as  between  the  several  states  and  the 
United  States,  vested  in  the  several 
Btates  in  their  sovereign  capacity,  re- 
spectively, and  was  not  transferred  to 
the  United  States  by  the  adoption  of 
the  constitution.  Commonwealth  v.  Al- 
ger (1851)  61  Mass.  (7  Oush.)  53. 

The  power  of  congress  to  regulate 
commerce  confers  no  power  to  declare 
the  status  which  any  person  shall  sus- 
tain while  in  a  state.  This  power  may 
be  exercised  over  persons,  as  passen- 
gers, while  on  the  ocean,  and  until  they 
come  under  the  state  jurisdiction. 
Lemmon  v.  People  (N.  Y.  1857)  20 
Barb.  270. 

Commerce  for  the  purpose  of  defin- 
ing federal  and  state  jurisdiction  in 
legislation  is  divided  into  three  fields: 
That  in  which  the  power  of  the  state  is 
exclusive,  that  in  which  the  state  may 
act  in  the  absence  of  legislation  by 
congress  which  is  controlling  and  ex- 
clusive, and  that  in  which  the  authority 
of  congress  is  exclusive,  and  the  states 
cannot  interfere  at  all.  People  v.  Erie 
R.  Co.  <N.  Y.  1910)  91  N.  B.  849,  re- 
versing order  (1909)  119  N.  Y.  S.  878, 
135  App.  Div.  767. 

The  constitutional  grant  of  power  to 
congress  to  regulate  interstate  com- 
merce is  to  be  liberally  construed. 
Welch  Lumber  Co.  v.  Norfolk  &  W.  Ry. 
Co.  (1910)  121  N.  Y.  S.  985,  137  App. 
Div.  248. 

The  word  "regulate,"  as  used  in  the 
commerce  clause,  means  to  control. 
Titsworth  v.  State  (Okl.  1909)  101  Pac. 
288. 

Where  parties  contract  to  engage  in 
interstate  commerce,  they  do  so  subject 
to  the  right  of  congress  to  afterwards 
n»ss  laws  regulating  such  commerce. 
Fitzgerald  v.  Grand  Trunk  R.  Co. 
(1891)  63  Vt  169,  22  Ad.  76,  13  L.  R. 
A.  70. 

The  protection  of  the  interstate  com- 
merce clause  extends  to  commerce  con- 
ducted by  corporations  as  well  as  to 
that  conducted  by  individuals.  Greek- 
American  Sponge  Co.  v.  Richardson 
Drug  Co.  (1905)  102  N.  W.  888,  124 
Wis.  469,  109  Am.  St.  Rep.  961. 

The  test  whether  congress  or  a  state 
can  regulate  commerce  is  not  the  kind 
of  business  a  corporation  is  engaged  in, 
nor  the  instrumentalities  it  employs 
therein,  nor  that  it  is  conducted  on 
navigable  waters,  but  whether  the  busi- 
ness constitutes  interstate  commerce 
either  because  it  is  carried  on  between 
the  states  or  affects  them,  or  because 
it  is  conducted  on  the  high  seas,  thereby 
becoming  subject  to  international  law, 
and  relieved  from  state  regulations. 
Independent  Tug  line  v.  Lake  Superior 
Lumber  &  Box  Co.  (1911)  131  N.  W. 
408,  146  Wis.  121. 


2.  Supreme  Court  decisions  as  bind- 
ing on  stato  courts-— See  notes  under 
art.  6,  cL  2,  post. 

3.  Right  to  raise  constitutional  ques- 
tion.—One  who  does  not  appear  to  have 
imported  black  powder  from  outside 
the  state  cannot  raise  the  question  of 
the  validity  under  the  commerce  clause 
of  the  provisions  of  Laws  Kan.  1907,  c. 
250,  making  it  unlawful  to  sell,  offer  for 
sale,  or  deliver  black  powder  for  use  in 
any  coal  mines  in  the  state,  except  in 
original  sealed  packages  containing  12  Mj 
pounds  of  powder.  Williams  v.  Walsh 
(1912)  32  Sup.  Ct.  137,  139,  222  U.  S. 
415,  56  L.  Ed.  253. 

An  interstate  carrier  who  has  refused 
to  furnish  cars  for  intrastate  transpor- 
tation, as  required  by  Act  Ark.  April 
19,  1907  (Laws  1907,  pp.  454,  463)  §§ 
1,  17,  cannot  test  the  constitutionality 
of  the  act  as  affecting  interstate  com- 
merce in  a  suit  to  enjoin  actions  to  re- 
cover penalties  for  violation  of  its  pro- 
visions, where  provisions  affecting  in- 
terstate commerce  are  separable  from 
the  remaining  provisions.  Hampton  v. 
St  Louis,  I.  M.  &  S.  R.  Co.  (1913)  33 
Sup.  Ct.  263,  227  U.  S.  456,  57  L.  Ed. 
596,  reversing  decree  St.  Louis,  I.  M. 
&  S.  Ry.  Co.  v.  Hampton  (C.  C.  1908)  ' 
162  Fed.  693. 

One  against  whom  judgment  was  ren- 
dered on  a  claim  not  arising  in  inter- 
state commerce  may  not  urge  invalidity, 
under  the  commerce  clause  and  Inter- 
state Commerce  Act  Feb.  4,  1887,  and 
its  amendments  (Comp.  St.  §  8563  et 
seq.),  of  Acts  Tex.  31st  Leg.  c.  47,  al- 
lowing attorney's  fee  to  plaintiff  in  a 
suit  for  overcharges  on  freight,  or  for 
lost  or  damaged  freight,  or  for  stock 
killed  by  negligence  of  the  railroad  com- 
pany and  not  paid  within  30  days.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Cade 
(1914)  34  Sup.  CL  678,  233  U.  S.  642, 
58  L.  Ed.  1135. 

Where  an  injury  suffered  by  a  rail- 
road employe"  was  alleged  to  have  hap- 
pened while  he  was  employed  on  a  train 
engaged  in  interstate  commerce,  the  ac- 
tion is  within  the  rule  of  law  that  the 
courts  will  not  listen  to  an  objection  to 
the  unconstitutionality  of  the  act  under 
which  he  sues  as  applied  to  an  employe1 
injured  on  a  train  not  engaged  in  in- 
terstate commerce.  Spain  v.  St.  Louis 
&  S.  F.  R.  Co.  (C.  O.  1907)  151  Fed. 
522. 

The  constitutionality  of  a  statute  pro- 
hibiting the  sale  of  intoxicating  liquors 
within  five  miles  of  the  seat  of  a  certain 
university  cannot  be  attacked  on  the 
ground  that  it  is  in  conflict  with  the 
laws  of  congress  authorizing  the  impor- 
tation of  liquors  in  certain  quantities, 
and  the  sale  of  them  in  the  original 
casks  or  packages,  where  the  objector 
has  not  shown  himself  to  be  an  import- 
er. Dorman  v.  State  (1859)  34  Ala. 
216. 

4.  Cases  involving  commerce  olauso 
or  otherwise.— The  question  whether  a 
state  prohibitory  liquor  law  interferes 

(13159) 


Art.  1,  §  8,  6L  8 


CONSTITUTION 


with  interstate  or  foreign  commerce  will 
not  be  determined  where  a  manufactur- 
er in  the  state  assailing  the  statute 
does  not  show  that  he  intends  to  have 
the  liquor  manufactured  and  delivered 
to  other  states  or  to  foreign  countries. 
Mugler  v.  Kansas  (1887)  8  Sup.  Ct.  273, 
304,  123  U.  S.  623,  31  L.  Ed.  205. 

The  exclusion  of  evidence  of  a  demand 
in  some  portions  of  the  United  States 
for  artificially  colored  coffee,  on  the  is- 
sue whether  such  coffee  was  adulterated 
within  the  prohibition  of  Laws  N.  Y. 
1893,  c.  661,  g  41,  against  the  sale 
within  the  state  of  adulterated  food 
products,  will  not  require  a  reversal  of 
the  judgment  of  a  state  court  on  writ  of 
error  from  the  United  States  Supreme 
Court,  on  the  theory  that  the  effect  of 
such  evidence  would  have  been  to  show 
that  coffee  artificially  colored  as  a 
means  of  fraud. and  deception  was  a  rec- 
ognized article  of  commerce,  the  right 
to  deal  in  which  was  protected  by  the 
commerce  clause.  Crossman  v.  Lur- 
man  (1904)  24  S.  Ct.  234,  192  U.  S. 
189,  48  L.  Ed.  401,  affirming  judgment 
(1902)  63  N.  E.  1097, 171  N.  Y.  329,  98 
Am.  St  Rep.  599. 

A  bill  by  an  express  company  to  re- 
strain a  messenger's  wife  from  suing  a 
railroad  company  for  her  husband's 
death,  because  of  the  messenger's  con- 
tract to  save  the  express  company  and 
any  of  its  contract  railroads  harmless 
from  any  liability  resulting  from  per- 
sonal injuries  to  him,  etc.,  did  not  state 
a  case  arising  under  the  commerce 
clause.  Roundtree  v.  Adams  Express 
Co.  (1908)  165  Fed.  152,  91  O.  C.  A. 
186. 

A  bill  sought  to  enjoin  an  inspection  of 
flour,  under  Acts  La.  Ex.  Sess.  1870,  p. 
156,  on  the  ground  that  the  statute  was 
unconstitutional  because  the  inspection 
provided  for  was  confined  to  flour  com- 
ing to  New  Orleans  "for  sale";  thus 
discriminating  in  favor  of  those  who 
bought  for  their  own  use,  and  in  favor 
of  resident  merchants,  as  against  mer- 
chants residing  in  other  states,  con- 
trary to  the  interstate  commerce  clause 
of  the  federal  constitution.  Held,  that 
as  the  question  was  a  doubtful  one,  and 
it  seemed  probable  that  the  court  would 
be  aided  by  proof  of  the  manner  in 
which  the  statute  operated,  a  demurrer 
to  the  bill  would  be  overruled.  Glover 
v.  Board  of  Flour  Inspectors  (C.  C. 
1891)  48  Fed.  348. 

On  an  indictment  charging  a  common 
carrier  with  carrying  on  the  business  of 
a  retail  liquor  dealer  without  a  license 
by  receiving  liquors  from  a  liquor  com- 
pany without  the  state,  carrying  them 
to  the  consignee  C.  O.  D.,  receiving 
the  money,  and  carrying  it  to  the  liquor 
company,  the  "commerce  clause"  of  the 
constitution  was  not  involved,  the  only 
question  being  whether  defendant  sold 
the  liquors.  U.  S.  v.  Adams  Exp.  Co. 
(D.  C.  1902)  119  Fed.  240. 

5.  Waiver  of  constitutional  objections, 

— Where  a  complaint  before  the  public 
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service  commission  against  an  inter- 
state carrier  prayed  an  order  requiring 
defendant  to  operate  passenger  trains 
which  would  afford  service  for  the  resi- 
dents of  D.  north  and  south  bound  at 
or  about  the  same  time  of  day  that  was 
formerly  afforded  by  two  train?  known 
as  Nos.  9  and  12,  which  no  longer  stop- 
ped there,  and  for  further  relief,  but 
nowhere  prayed  that  the  commission 
order  trains  9  and  12  to  again  stop  at 
D.,  the  railroad's  failure  to  plead  and 
prove  that  to  stop  such  trains,  as  re- 
quired by  the  commission's  subsequent 
order,  would  interfere  with  interstate 
commerce,  the  carrying  of  United  States 
mails,  and  would  confiscate  the  railroad 
company's  property,  in  violation  of  state 
and  federal  constitutions,  did  not  consti- 
tute a  waiver  of  such  objections.  Dela- 
ware, L.  &  W.  R.  Co.  v.  Stevens  (C.  C. 
1909)  172  Fed.  5&5. 

6.  Effect  of  the  fifth   amendment— 

The  power  of  congress  to  regulate  com- 
merce is  subject  to  the  limitation  of 
the  fifth  amendment,  and  in  exercising 
the  power  to  take  private  property  it 
must  proceed  subject  to  the  fifth 
amendment  Monongahela  Navigation 
Co.  v.  U.  S.  (1893)  13  Sup.  Ct  622, 
630,  148  U.  S.  312,  37  L.  Ed.  463. 

The  constitutional  guaranty  of  liber- 
ty of  the  individual  to  enter  into  pri- 
vate contracts  does  not  limit  the  pow- 
er of  congress,  so  as  to  prevent  it  from 
legislating  upon  the  subject  of  con- 
tracts in  restraint  of  interstate  or  for- 
eign commerce.  Addyston  Pipe  &  Steel 
Co.  v.  U.  S.  (1899)  20  Sup.  Ct  96, 102, 
44  L.  Ed.  136,  modifying  judgment 
(1898)  85  Fed.  271,  29  C.  O.  A.  141, 
46  L.  R.  A.  122. 

Riparian  owners  who  have  erected  on 
a  water  front  wharves  conforming  to 
harbor  line  adopted  by  the  federal  gov- 
ernment have  no  right  to  compensation 
undor  Const.  Amend.  5,  where  congress 
establishes  a  new  harbor  line  requiring 
destruction  of  a  portion  of  such  struc- 
tures. Greenleaf-Johnson  Lumber  Co. 
v.  Garrison  (1915)  35  Sup.  Ct  551,  237 
U.  S.  251,  59  L.  Ed.  939,  affirming  de- 
cree Garrison  v.  Greenl eaf  Johnson 
Lumber  Co.  (1914)  215  Fed.  576,  131 
C.  C.  A.  644. 

The  power  of  congress  under  the 
commerce  clause  to  regulate  interstate 
and  foreign  commerce  is  limited  by  the 
other  provisions  of  the  constitution, 
and  among  them  that  of  the  fifth 
amendment,  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  with- 
out due  process  of  law;  and  the  va- 
lidity of  a  statute  enacted  in  the  assum- 
ed exercise  of  such  power  may  be 
challenged  on  the  ground  that  it  is  in 
violation  of  such  provision.  TJ.  S.  v. 
Delaware  &  H.  Co.  (C.  C.  1908)  164 
Fed.  215,  judgment  and  decree  reversed 
(1909)  29  Sup.  Ct.  527,  213  U.  S.  366, 
53  L.  Ed.  836. 

7.  Effect  of  the  eleventh  amendment 
-—The  eleventh  amendment,  prohibiting. 
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the  bringing  of  a  suit  against  a  state 
by  a  citizen  of  another  state,  cannot  be 
construed  to  nullify  the  power  con- 
ferred on  congress  to  regulate  the  com- 
merce among  the  several  states,  nor 
prevent  an  action  to  restrain  a  state 
railroad  commission  from  enforcing  an 
order  injuriously  affecting  interstate 
commerce.  Illinois  Cent.  R.  Go.  v.  Mis- 
sissippi Railroad  Commission  (1905) 
138  Fed.  327,  70  C.  C.  A.  617,  judg- 
ment affirmed  Mississippi  Railroad  Com- 
mission v.  Illinois  Central  Railroad  Co. 
(1906)  27  Sup.  Ct.  90,  203  U.  S.  335, 
51  L.  Ed.  209. 

8.  Commerce  clause  as  operating 
proprio  vlgore.— The  power  to  regulate 
commerce  is  one  of  the  instances  in 
which  the  constitution  operates  pro- 
prio vigore,  and  its  effect  as  to  the 
navigable  waters  of  the  Union  was  to 
establish  them  as  highways,  open  to 
the  free  and  unrestricted  use  of  all  per- 
sons engaged  in  foreign  or  interstate 
commerce.  (1886)  18  Op.  Atty.  Gen. 
404. 

The  power  to  regulate  commerce  is 
one  of  the  instances  in  which  the  con- 
stitution operates  proprio  vigore,  and 
its  effect  as  to  the  navigable  waters  of 
the  Union  was  to  establish  them  as 
highways,  open  to  the  free  and  unre- 
stricted use  of  all  persons  engaged  in 
foreign  or  interstate  commerce.  ( 1886 ) 
18  Op.  Atty.  Gen.  405. 

Whether,  then,  congress  has  spoken 
or  not  spoken,  the  duty  of  the  United 
States  towards  commerce  in  its  sev- 
eral departments  of  traffic,  intercourse, 
and  navigation  is  equally  imperative. 
Id. 

9.  Commerce  with  foreign  nations.— 

Commerce  with  foreign  nations  is  such 
as  is  necessarily  connected  with  the 
nation,  and  consisting  of  transactions 
which  either  immediately  or  at  some 
stage  of  their  progress  must  be  extra- 
territorial. The  phrase  does  not  ap- 
ply to  transactions  wholly  internal  be- 
tween citizens  of  the  same  community, 
or  to  a  polity  and  laws  whose  ends 
and  purposes  and  operations  are  re- 
stricted to  the  territory  and  soil  and 
jurisdiction  of  such  community.  The 
fact  that  the  products  of  domestic  en- 
terprise in  agriculture  or  manufactures 
or  in  the  arts  may  ultimately  become 
the  subjects  of  foreign  commerce  does 
not  render  the  means  or  the  encourage- 
ments by  which  enterprises  are  foster- 
ed and  protected  foreign  commerce. 
Veazie  v.  Moor  (1852)  14  How.  568, 
574,  14  L.  Ed.  545. 

The  power  to  regulate  commerce  with 
foreign  nations,  being  an  enumerated 
power,  is  complete  in  itself,  acknowl- 
edging no  limitations  other  than  those 
prescribed  in  the  constitution,  and  au- 
thorizing congress  in  the  exercise  of 
the  police  power  to  exclude  any  par- 
ticular goods  from  importation.  Butt- 
field  v.  Stranahan  (1904)  24  Sup.  Ct 
349,  354.  192  U.  S.  470,  48  L.  Ed.  525. 

The   power   to   prohibit   the   foreign 


slave  trade  is  part  of  the  power  of 
congress  to  regulate  foreign  commerce. 
Charge  to  Grand  Jury  (C.  C.  1859) 
Fed.  Cas.  No.  18,269a;  U.  S.  v.  Gould 
(D.  C.  1860)  Fed.  Cas.  No.  15,239. 

10.  Commerce    among    the    states.— 

Webb-Kenyon  Law  (Comp.  St.  §  8739), 
prohibiting  the  interstate  transportation 
of  intoxicating  liquors  intended  to  be 
used  in  violation  of  state  laws,  held 
constitutional.  Southern  Express  Co. 
•v.  State  (Ala.  1914)  66  So.  115;  State 
v.  Grier  (Del.  1913)  88  A.  579;  State 
v.  Missouri  Pac.  Ry.  Co.  (Kan.  1915) 
152  Pac.  777;  Adams  Express  Co.  ▼. 
Commonwealth  (1914)  169  S.  W.  603, 
160  Ky.  66;  American  Express  Co.  v. 
Beer  (Miss.  1914)  65  So.  575;  South- 
ern Express  Co.  v.  Longinotti,  Id.  583; 
American  Express  Co.  v.  Miller,  Id. 
652;  Glenn  v.  Southern  Express  Co. 
(1915)  87  S.  E.  136,  170  N.  C.  286; 
Taylor  v.  Commonwealth  (Ya.  1915)  85 
S.  E.  499;  Gottstein  v.  Lister  (Wash. 
1915)  153  Pac.  595. 

The  power  to  regulate  interstate 
commerce  is  plenary,  complete  in  it- 
self, and  may  be  exerted  to  its  utmost 
extent,  subject  only  to  such  limitations 
as  the  constitution  imposes  upon  the 
exercise  of  the  powers  granted  by  it. 
Champion  v.  Ames  (1903)  23  Sup.  Ct 
321,  325,  188  U.  S.  321,  47  L.  Ed.  492; 
Cummings  v.  Chicago  (1903)  23  Sup. 
Ct.  472,  477,  188  U.  S.  410,  47  L.  Ed. 
525;  Louisville  &  N.  R.  Co.  v.  Mottley 
(1911)  31  Sup.  Ct.  265,  269,  219  U.  S. 
467,  55  L.  Ed.  297,  34  L.  R.  A.  (N. 
S.)  671;  Hoke  v.  U.  S.  (1913)  33  Sup. 
Ct.  281,  227  U.  S.  308,  57  L.  Ed.  523, 
43  L.  R.  A.  (N.  S.)  906,  Ann.  Cas. 
1913E,  905;  Smeltzer  v.  St.  Louis  & 
S.  F.  R.  Co.  (C.  C.  1908)  158  Fed.  649. 

The  Wilson  bill,  which  provides  that 
intoxicating  liquors,  brought  into  a 
state  shall  be  subject  to  the  laws  enact- 
ed in  the  exercise  of  its  police  power, 
"to  the  same  extent  and  in  the  same 
manner  as.  though  such  liquors  had  been 
produced  in  such  state,  and  shall  not 
be  exempt  therefrom  by  reason  of  be- 
ing introduced  therein  in  original  pack- 
ages or  otherwise,"  is  within  the  pow- 
er of  congress.  In  re  Rahrer  (1891> 
11  Sup.  Ct.  865,  140  U.  S.  545,  35  L. 
Ed.  572  (reversing  [C.  C.  1890]  43 
Fed.  556,  10  L.  R.  A.  444) ;  In  re  Van 
Vliet  (C.  C.  1890)  43  Fed.  761,  10  L. 
R.  A.  451. 

The  Wilson  bill,  which  provides  that 
intoxicating  liquors  brought  into  a  state 
shall  be  subject  to  the  laws  enacted  in 
the  exercise  of  its  police  power,  "to 
the  same  extent  and  in  the  same  man- 
ner as  though  such  liquors  had  been 
produced  in  such  state,  and  shall  not 
be  exempt  therefrom  by  reason  of  be- 
ing introduced  therein  in  original  pack- 
ages or  otherwise,"  is  within  the  pow- 
er of  congress.    Id. 

Whether,  under  the  power  to  regu- 
late commerce  among  the  several 
states,  congress  may  extend  the  remedy 
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by  summary  process  in  the  admiralty 
to  the  case  of  voyages  on  the  western 
waters  of  the  United  StateB,  query. 
The  Thomas  Jefferson  (1825)  23  U.  3. 
(10  Wheat.)   428,  6  L.  Ed.  358. 

The  power  to  regulate  commerce 
among  the  several  states  was  vested 
in  congress  in  order  to  secure  equali- 
ty and  freedom  in  commercial  inter- 
course against  discriminating  state  leg- 
islation; it  was  not  intended  that  the 
power  should  be  exercised  so  as  to  in-  . 
t  erf  ere  with  private  contracts  not  de- 
signed when  made  to  create  impedi- 
ments to  such  intercourse.  Dubuque  & 
S.  Oity  R.  Go.  v.  Richmond  (1873)  86 
U.  S.  (19  Wall.)  584,  22  L.  Ed.  173. 

The  power  of  congress  to  regulate 
commerce  among  the  states  extends  to 
the  subject,  and  protects  it  from  any 
burdens  imposed  by  reason  of  its  for- 
eign origin,  even  after  it  haB  entered 
the  state  and  until  it  has  been  mingled 
with  the  general  property  of  the  state. 
Welton  v.  State  (1875)  91  U.  S.  275, 
23  L.  Ed.  347. 

In  the  exercise  of  its  power  over  in- ' 
terstate  commerce,  it  is  competent  for 
congress  to  remove  all  obstructions  up- 
on highways,  natural  or  artificial,  to  in- 
terstate traffic  or  the  carrying  of  the 
mails,  and  while  it  may  be  competent 
for  the  executive  branch  of  the  govern- 
ment to  forcibly  remove  such  ob- 
structions, it  is  equally  competent  to 
appeal  to  the  civil  courts  to  remove 
or  restrain  such  obstructions  by  in- 
junction. In  re  Debs  (1895)  15  Sup. 
Ct.  900,  904,  158  U.  S.  564,  39  L.  Ed. 
1092. 

The  power  to  regulate  commerce 
among  the  several  states  is  vested  in 
congress  as  absolutely  as  it  would  be 
in  a  single  government,  having  in  its 
constitution  the  same  restrictions  on 
the  exercise  of  the  power  as  are  found 
in  the  constitution  of  the  United  States. 
Champion  v.  Ames  (1903)  23  Sup.  Ct. 
321,  325,  188  U.  S.  321,  47  L.  Ed.  492. 

In  determining  the  character  of  the 
regulations  to  be  adopted  with  respect 
to  interstate  commerce,  congress  has 
a  large  discretion  which  is  not  to  be 
controlled  by  the  courtB,  simply  be- 
cause, in  their  opinion,  such  regulations 
may  not  be  the  best  or  most  effective 
that  could  be  employed.    Id. 

A  carrier,  by  engaging  in  interstate 
commerce,  does  not  thereby  submit  all 
its  business  affairs  to  the  regulating 
power  of  congress.  Howard  v.  Il- 
linois Cent.  R.  Co.  (1908)  28  Sup.  Ct. 
141,  147,  207  U.  S.  463,  52  L.  Ed.  297, 
affirming  judgments  Brooks  v.  Southern 
Pac.  Co.  (C.  C.  1906)  148  Fed.  986,  and 
Howard  v.  Illinois  Cent  R.  Co.  (C.  O. 
1907)   Id.  997. 

Congress  has  the  power  to  regulate 
interstate  commerce  to  prevent  favorit- 
ism, and  to  secure  equal  rights  to  all 
engaged  in  interstate  trade,  and  Con- 
gress may  control  those  who  are  con- 
ducting interstate  commerce   by  hold- 
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ing  them  responsible  for  the  intent  and 
purposes  of  their  agents.  New  York 
Cent  &  H.  R.  R.  Co.  v.  U.  S.  (1909) 
29  Sup.  Ct  304,  307,  212  U.  &  481, 
53  L.  Ed.  613. 

No  question  with  reference  to  tke 
power  of  Congress  to  enact  a  regula- 
tion of  interstate  commerce  can  arise 
if  the  regulating  act  be  one  directly 
applicable  to  such  commerce,  not  ob- 
noxious to  any  other  provision  of  the 
federal  Constitution,  and  reasonably 
adapted  to  the  purpose  by  reason  of 
legitimate  relation  between  such  com- 
merce and  the  rule  provided.  Atlantic 
Coast  line  R.  Co.  v.  Riverside  Mills 
(1911)  31  Sup.  Ct  164,  219  U.  S.  186, 
55,  L.  Ed.  167,  31  L.  R.  A.  (N.  S.)  7 
(affirming  judgment  Riverside  Mills  v. 
Atlantic  Coast  Line  R.  Co.  [C.  C.  1909] 
168  Fed.  990) ;  Louisville  &  N.  R  Co. 
v.  Scott  (1911)  31  Sup.  Ct  171,  219  U. 
S.  209,  55  L.  Ed.  183  (affirming  judg- 
ment [1909]  118  S.  W.  990,  133  Ey. 
724,  19  Ann.  Cas.  392). 

If  a  congressional  enactment  is  a 
valid  exercise  of  the  power  of  congress 
to  regulate  interstate  commerce,  how 
it  may  affect  persons  or  states  is  im- 
material. Hoke  v.  U.  8.  (1913)  33 
Sup.  Ct  281,  227  U.  S.  308,  57  L.  Ed. 
523,  43  L.  R.  A.  (N.  S.)  906,  Ann. 
Cas.  1913E,  905,  affirming  judgment 
U.  S.  v.  Hoke  (D.  O.  1911)  187  Fed. 
992. 

Congress  may  adopt  means  neces- 
sary and  convenient  to  regulation  of  in- 
terstate commerce,  and  they  may  have 
the  quality  of  police  regulations.    Id. 

Congress  is  vested  with  power  to 
regulate  commerce  between  the  states, 
and  may  provide  that  there  shall  not 
be  unrestrained  commercial  intercourse. 
Rupert  v.  U.  S.  (1910)  181  Fed.  87, 104 
C.  C.  A.  255. 

It  may  be  that  in  the  regulation  of 
interstate  commerce  congress  may  ex- 
clude that  which  it  deems  prejudicial 
to  public  morals,  especially  when  com 
merce  in  such  matters  is  already  pro- 
hibited by  the  laws  of  the  states.  U. 
S.  v.  Ames  (C.  O.  1899)  95  Fed.  453, 
455. 

If  necessary  to  sustain  its  validity, 
Act  June  11,  1906,  34  Stat.  232,  c.  3073, 
relating  to  liability  of  carriers  engaged 
in  interstate  commerce  for  injuries  to 
employes,  may  be  construed  as  ex- 
tending only  to  injuries  occurring  when 
they  are  actually  engaged  in  inter- 
state traffic.  Kelley  v.  Great  North- 
ern Ry.  Co.  (C.  C.  1907)  152  Fed.  211. 

While  congress  has  no  power  under 
the  interstate  commerce  clause  to  leg- 
islate directly  with  respect  to  a  pur- 
chase by  a  state  corporation  engaged 
in  interstate  commerce  of  property 
from  its  directors,  even  though  such 
purchase  should  be  at  a  price  so  exces- 
sive as  to  be  illegal  or  fraudulent  as  be- 
tween the  parties,  yet  having  power  to 
regulate  the  operations  of  such  cor- 
porations as  interstate  carriers,  as  well 
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with  respect  to  their  finances  as  oth- 
er instrumentalities,  it  may  lawfully  re- 
quire a  disclosure  as  to  such  transac- 
tions. Interstate  Commerce  Commis- 
sion v.  Harriman  (C.  C.  1908)  157 
Fed.  432,  order  modified  Harriman  v. 
Interstate  Commerce  Commission 
(190S)  29  Sup.  Ot  115.  211  U.  S.  407, 
53  tu  Ed.  2o3. 

The  power  to  regulate  interstate  com- 
merce is  a  distinct  and  substantive 
power  granted  to  congress  by  the  con- 
stitution, subject  to  the  limitations 
thereof,  and  is  not  the  equivalent  of  the 
reserved  police  power,  of  the  states, 
which  must  always  remain  indefinite  in 
character  and  incapable  of  classification 
or  definition;  but  an  enactment  in  the 
assumed  exercise  of  such  power,  like 
one  by  a  state'  under  its  police  powers, 
is  reviewable  by  the  courts  to  deter- 
mine whether  it  is  within  the  power 
granted  as  so  limited  by  the  constitu- 
tion itself,  and  a  legitimate  and  reason- 
able exercise  thereof.  U.  S.  v.  Dela- 
ware &  H.  Co.  (C.  C.  1908)  164  Fed. 
215,  judgment  and  decree  reversed  U. 
S.  ex  rel.  v.  Same  (1909)  29  Sup.  Ct 
527,  213  U.  S.  366,  53  L.  Ed.  836. 

The  power  of  congress  to  regulate 
interstate  commerce  does  not  include 
the  power  to  entirely  exclude  from  such 
commerce  an  article  or  commodity 
which  is  a  legitimate  and  useful  sub- 
ject of  commerce,  and  not  inimical  to 
public  safely,  health,  or  morals,  save 
when,  and  because,  it  is  the  proper- 
ty of  a  certain  class  of  owners.    Id. 

The  power  to  regulate  commerce 
among  the  states  was  granted  by  the 
people  to  the  nation  in  the  constitution, 
and  may  be  exercised  to  its  utmost  ex- 
tent by  the  use  of  all  means  requisite 
to  its  complete  exercise.  Shepard  v. 
Northern  Pac.  Ry.  Co.  (O.  C.  1911) 
184  Fed.  765,  decree  modified  Simpson 
v.  Shepard  (1913)  33  Sup.  Ct.  729,  230 
TJ.  S.  352,  57  L.  Ed.  1511. 

Under  its  power  to  regulate  inter- 
state commerce,  establish  post  roads, 
and  provide  for  the  transportation  of 
troops  and  munitions  of  war,  congress 
has  power  to  charter  a  corporation  to 
operate  an  interstate  railroad  and  en- 
gage in  the  general  business  of  a  com- 
mon carrier  for  its  own  purposes  in  ad- 
dition to  serving  the  government.  Mer- 
cantile Trust  Co.  v.  Texas.  &  P.  Ry. 
Co.   (C.  C.  1908)  216  Fed.  225. 

All  persons  entering  into  contracts 
involving  interstate  commerce  must  do 
so  subject  to  the  right  of  congress 
thereafter  to  control,  regulate,  or  pro- 
hibit the  performance  thereof.  Elliott 
Mach.  Co.  v.  Center  (D.  C.  1915)  227 
Fed.  124. 

Where  the  state  of  Virginia  grants 
the  right  to 'construct  a  milldam  in  a 
navigable  stream,  and  the  state  re- 
served the  right  to  withdraw  assent  for 
the  use  of  the  privilege  at  any  time,  the 
act  reserving  the  right  to  the  state 
inured  to  the  benefit  of  the  national 


government  under  the  constitutional 
power  to  regulate  commerce  between 
the  states.  Hood  v.  U.  S.  (1914)  49 
Ct.  CI.  669. 

Power  of  congress  to  regulate  in- 
terstate commerce  includes  power  to 
define  what  shall  be  interstate  com- 
merce, and  the  Webb-Kenyon  Law 
(Comp.  St.  |  8739)  is  valid.  Southern 
Express  Co.  v.  Whittle  (Ala,  1915)  69 
So.  652. 

The  power  of  congress  to  enact  laws 
applicable  to  the  District  of  Columbia 
is  plenary,  and  not  dependent  on  the 
interstate  commerce  clause.  McNa- 
mara  v.  Washington  Terminal  Co.  (D. 
O.  1910)  35  App.  D.  C.  230. 

Congress  may  adopt  a  law  which  di- 
vests intoxicating  liquor  of  its  char- 
acter as  interstate  commerce,  sooner 
than  would  otherwise  be  the  case,  for 
the  purpose  of  supplementing  the  pro- 
hibitory laws  of  the  state.  State  v. 
Grier  (Del.  Gen.  Sess.  1913)  88  A. 
579,  4  Boyce,  322. 

Congress,  having  exclusive  control 
over  the  commerce  between  the  states, 
may  subject  such  commerce  to  the 
laws  of  the  states.  City  of  Indianapo- 
lis v.  Bieler  (1894)  36  N.  E.  857,  138 
Ind.  30. 

Congress  has  the  power  to  prohibit 
the  shipment  of  intoxicating  liquor  into 
a  state  having  a  prohibitory  law,  and 
thereby  take  such  liquor  out  of  the 
sphere  of  legitimate  interstate  com- 
merce within  the  state  for  the  purpose 
of  supplementing  the  state's  prohibitory 
laws.  State  v.  United  States  Express 
Co.  (Iowa,  1914)  145  N.  W.  451. 

Under  the  commerce  clause  of  the 
federal  constitution,  congress  may  reg- 
ulate the  contract  between  the  carrier 
and  shipper  as  to  liability  for  loss  in 
interstate  shipments.  Ford  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (Minn.  1913)  143 
N.  W.  249. 

II.  Commerce  in  the  territories  and 
the  District  of  Columbia^— The  invalid- 
ity, so  far  as  interstate  commerce  is 
concerned  of  the  provisions  of  the  em- 
ployer's liability  act  (Act  June  11,  1906, 
c.  3073,  |  1,  34  Stat.  232),  does  not  in- 
validate such  of  its  provisions  as  at- 
tempt to  regulate  commerce  within  the 
District  of  Columbia  and  the  territories. 
El  Paso  &  N.  E.  Ry.  Co.  v.  Gutierres 
(1909)  30  Sup.  Ct.  21,  23,  215  U.  S. 
87,  54  L.  Ed.  106,  affirming  judgment 
Gutierrez  v.  El  Paso  &  N.  E.  R.  Co. 
(1909)  117  S.  W.  426,  102  Tex.  378. 

A  state  is  a  collection  of  persons  oc- 
cupying a  certain  territory  with  a  legis- 
lative and  executive  organization,  and 
is  a  member  of  the  union,  and  does  not 
include  a  territory;  but  congress  has 
power  to  regulate  commerce  in  the  ter- 
ritories by  virtue  of  its  general  pow- 
ers over  them.  Ex  parte  Hanson  (D. 
C.  1886)  28  Fed.  127,  131. 

The  power  of  congress  to  enact  laws 
applicable  to  the  territories  is  plenary, 
and  not  dependent  upon  the  interstate 
commerce  clause  of  the  federal  const!- 
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tution.  McNamara  v.  Washington  Ter- 
minal Co.  (1010)  35  App.  D.  C.  230. 

The  employers*  liability  act  of  June 
11, 1906,  was  valid  as  to  the  territories. 
El  Paso  &  N.  E.  Ry.  Co.  v.  Gutierrez 

(1909)  30  Sup.  Ct  21,  23,  215  U.  S. 
87,  54  L.  Ed.  106  (affirming  Gutierrez 
v.  El  Paso  &  N.  E.  R.  Co.  [1909]  117 
S.  W.  426,  102  Tex.  378,  reversing  El 
Paso  &  N.  E.  Ry.  Co.  v.  Gutierrez 
[Tex.  Civ.  App.  1908]  111  S.  W.  159) ; 
Philadelphia,  B.  &  W.  R.  Co.  v.  Tucker 

(1910)  35  App.  D.  C.  123;  Friday  v. 
Santa  Fe  Cent  Ry.  Co.  (N.  M.  1911) 
120  Pac.  316;  Atchison,  T.  &  S.  F. 
Ry.  Co.  v.  Pickens  (Tex.  1909)  118  S. 
W.  1133.  CONTRA,  Atchison,  T.  & 
S.  F.  Ry.  Co.  v.  Mills  (1908)  108  S.  W. 
480,  49  Tex.  Civ.  App.  344;  El  Paso 
&  N.  E.  Ry.  Co.  v.  Gutierrez  (Tex.  Civ. 
App.  1908)  111  S.  W.  159. 

Said  act  was  constitutional  in  its  ap- 
plication to  the  territories,  notwith- 
standing its  unconstitutionality  in  its 
application  to  interstate  commerce;  the 
provisions  defining  the  liabilities  of  car- 
riers engaged  in  commerce  in  any  ter- 
ritory being  within  the  constitutional 
power  of  congress  to  govern  territories 
and  independent  of  the  provisions  re- 
lating to  carriers  engaged  in  interstate 
commerce,  based  on  the  -constitutional 
power  of  congress  to  regulate  inter- 
state commerce.  Gutierrez  v.  El  Paso 
A  N.  E.  R.  Co.  (Tex.  1909)  117  S.  W. 
426,  reversing  judgment  El  Paso  &  N. 
E.  Ry.  Go.  v.  Gutierrez  (Tex.  Civ.  App. 
1909)  111  S.  W.  159. 

Employers'  Liability  Act  June  11, 
1906,  c.  3073,  §  1,  34  Stat  232,  as  ap- 
plied to  the  District  of  Columbia,  was 
constitutional.  Hyde  v.  Southern  Ry. 
Co.  (1908)  31  App.  D.  C.  466;  Phila- 
delphia, B.  &  W.  R.  Co.  v.  Tucker 
(1910)  35  App.  D.  C.  123;  McNamara 
v.  Washington  Terminal  Co.  (1910)  35 
App.  D.  C.  230;  Washington  Ry.  Co. 
v.  Downey  (1913)  40  App.  D.  C.  147. 
CONTRA,  Atchison,  T.  &  S.  F.  R.  Co. 
v.- Mills  (1908)  108  S.  W.  480,  49  Tex. 
Civ.  App.  349. 

The  application  of  that  act  to  the 
District  of  Columbia,  so  far  as  it  grants 
a  right  of  action  to  employes,  or  as  it 
applies  to  common  carriers  operating 
exclusively  within  the  District,  and  not 
forming  part  of  an  interstate  system, 
is  not  dependent  upon  the  right  of  con- 
gress to  legislate  under  the  commerce 
clause  of  the  constitution,  but  to  the 
power  of  congress  to  legislate  general- 
ly for  the  District.  McNamara  v. 
Washington  Terminal  Co.  (1911)  37 
App.  D.  C.  384. 

In  construing  an  act  of  congress  im- 
posing a  license  tax  on  agents  doing 
business  in  the  District  of  Columbia 
and  in  considering  the  power  of  con- 
gress to  regulate  commerce  as  between 
the  District  and  the  states,  it  will  be 
presumed,  in  the  absence  of  an  express 
declaration  to  that  effect,  that  congress 
did  not  intend  to  disregard  the  princi- 
ple of  commercial  intercourse  as  em- 
bodied in  the  constitution,  prohibiting 
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a  state  from  imposing  a  license  tax  oo 
agents  of  nonresident  owners  for  the 
privilege  of  soliciting  local  orders  for 
property  to  be  shipped  to  residents. 
Beitzell  v.  District  of  Columbia  (1903) 
21  App.  D.  C.  49. 

12.  Internal    commerce    of   states.— 

The  power  of  congress  to  regulate  com- 
merce extends  only  to  the  external 
commerce  of  the  states,  and  has  no  ap- 
plication to  commerce  which  is  purely 
internal.  Kansas  City  S.  Ry.'  Co.  v. 
Board  of  Railroad  Com'rs  (C.  C.  1901) 
.106  Fed.  353  (affirmed  [19031  23  Sap. 
Ct.  214,  187  U.  S.  617,  47  L.  Ed.  333); 
People  v.  Huntington  (1846)  4  N.  Y. 
Leg.  Obs.  187. 

The  grant  of  power  to  regulate  com- 
merce among  the  states  virtually  de- 
nies the  power  to  interfere  with  the 
internal  trade  and  business  of  the  sep- 
arate states,  except  as  a  necessary  and 
proper  means  for  carrying  into  execu- 
tion some  other  power  expressly  grant- 
ed or  vested.  U.  S.  v.  Dewitt  (1869) 
9  Wall.  41,  44,  19  L.  Ed.  593. 

Internal  Revenue  Act  March  2,  1867* 
{  29,  making  it  a  misdemeanor  to  Bell 
naphtha  inflammable  at  less  than  a  cer- 
tain temperature,  is  a  police  regulation, 
valid  only  in  localities  over  which  con- 
gress has  complete  control;  this  being 
so  despite  the  congressional  power  over 
interstate  commerce.  Within  state 
limits  it  can  have  no  constitutional  op- 
eration. '  Id. 

The  power  to  regulate  commerce  ex- 
tends to  every  species  of  commercial 
intercourse  between  the  United  States 
and  foreign  nations  and  among  tue  sev- 
eral states.  But  it  does  not  comprehend 
commerce  which  is  entirely  internal, 
which  is  carried  on  between  individuals 
in  a  state,  or  between  different  parts  of 
the  same  state,  and  which  does  not  ex* 
tend  to  or  affect  other  states.  Gib- 
bons v.  Ogden  (1824)  22  U.  S.  (9 
Wheat.)  1,  6  L.  Ed.  23,  reversing 
(1820)   17  Johns.  488. 

R.  S.  §  4283,  Comp.  St  (  8021,  pro- 
viding that  the  liability  of  vessel  owners 
for  the  loss  of  property  shipped  on  the 
vessel  shall  not  exceed  the  amount  of 
the  value  of  the  interest  of  such  owner 
in  the  vessel  and  her  freight  then  pend- 
ing, as  limited  by  section  42S3,  which 
provides  that  the  provisions  of  R.  S.  3 
4289,  Comp.  St*  §  8027,  shall  not  ap- 
ply to  vessels  engaged  in  inland  navi- 
gation, is  not  unconstitutional  as  an 
attempt  of  the  federal  government  to 
control  commerce  within  the  several 
states.  Lord  v.  Good  all,  Nelson  &  Ter- 
kins,  S.  S.  Co.  (1880)  102  U.  S.  541, 
20  L.  Ed.  224. 

Internal  Revenue  Act  June  13,  189$, 
c.  448,  schedule  A,  par.  2,  30  Stat.  458, 
taxing  sales  at  exchangep,  boards  of 
trade,  etc.,  and  requiring  the  execution 
and  delivery  by  the  seller  to  the  buyer 
of  a  written  bill  or  memorandum  show- 
ing the  date,  seller's  name,  amount  of 
sale,  and  the  matter  or  thing  sold,  to 
which    should     be    attached    revenue 
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stamps,  in  value  equal  to  the  tax  on 
the  sale,  is  not  invalid  as  an  illegal  in- 
terference with  commerce  within  the 
states,  in  requiring  a  written  note  or 
memorandum  of  the  contract  not  re- 
quired by  the  state  laws,  since  the  tax 
is  not  on  the  memorandum,  which  is 
required  merely  to  identify  the  sale  and 
furnish  a  means  for  the  collection  of 
the  tax,  which,  in  the  manner  provid- 
ed, does  not  interfere  with  internal 
state  commerce.  Nicol  v.  Ames  (1889) 
19  Sup.  Gt  522,  528,  173  U.  S.  500,  43 
L.  Ed.  786,  affirming  order  (G.  G.  1898) 
89  Fed.  144. 

Quarantine  regulations  promulgated 
by  the  secretary  of  agriculture  acting 
under  cover  of  Act  Feb.  2,  1903  (Gomp. 
St.  f  8699),  entitled  "An  act  to  enable 
the  secretary  of  agriculture  to  more 
effectually  suppress  and  prevent  the 
spread  of  contagious  and  infectious  dis- 
eases of  live  stock,  and  for  other  pur- 
poses," are  void  as  in  excess  of  the 
powers  conferred  by  that  act,  where,  on 
their  face,  they  apply  as  well  to  intra- 
state as  to  interstate  commerce.  Illi- 
nois Gent  R.  Go.  v.  McKendree  (1900) 
27  Sup.  Ct.  153,  203  U.  S.  514,  51  L. 
Ed.  298;  Same  v.  Edwards  (1906)  27 
Sup.  Ct  159,  203  U.  S.  531,  51  L.  Ed. 
306. 

A  regulation  of  intrastate  as  well  as 
of  interstate  commerce,  and  therefore 
beyond  the  power  of  congress  is  made 
by  the  provision  of  Employer's  Liabili- 
ty Act  June  11,  1906,  c.  3073,  34  Stat. 
232,  that  "every  common  carrier  engag- 
ed in  trade  or  commerce"  in  the  Dis- 
trict of  Golumbia  or  in  the  territories 
or  between  the  Beveral  states  shall  be 
liable  for  the  death  or  injury  of  "any 
of  its  employes"  which  may  result  from 
the  negligence  of  "any  of  its  officers, 
agents,  or  employes."  Howard  v.  Illi- 
nois Gent  R.  Go.  (1908)  28  Sup.  Gt. 
141.  144,  207  U.  S.  4(53,  52  L.  Ed.  297, 
affirming  (C.  C.  1907)  148  Fed.  997. 
CONTRA,  Spain  v.  St.  Louis  &  S.  F. 
R.  Co.   (C.  C.  1907)  151  Fed.  522. 

A  regulation  of  intrastate  as  well  as 
of  interstate  commerce,  and  therefore 
one  beyond  the  power  of  congress  to 
enact,  is  made  by  the  provision  of  Em- 
ployers' Liability  Act  July  11,  1906,  c. 
3073,  34  Stat.  232,  that  "every  common 
carrier  engaged  in  trade  or  commerce" 
in  the  District  of  Golumbia  or  in  thev 
territories  or  between  the  several  states 
shall  be  liable  for  the  death  or  injury  of 
"any  of  its  employes"  which  may  re- 
sult from  the  negligence  of  "any  of  its 
officers,  agents,  or  employes."  Howard 
v.  Illinois  Cent  R.  Co.  (1908)  28  S. 
Ct  141,  207  U.  S.  463,  52  L.  Ed.  297, 
affirming  judgments  (C.  C.  1906)  148 
Fed.  986,  and  (C.  C.  1907)  148  Fed. 
997. 

The  restrictions  upon  the  hours  of 
labor  of  railway  employes  connected 
with  the  movement  of  trains  in  inter- 
state transportation,  made  bv  Act 
March  4,  1907  (Comp.  St  §  8<i77  et 
seq.),  are  not  unconstitutional  because 
many  of  such  employes  are,  by  virtue  of 


practical  necessity,  also  employed  in  in- 
trastate transportation.  Baltimore  & 
O.  R.  Go.  v.  Interstate  Commerce  Com- 
mission (1911)  81  Sup.  Ct  621,  221  U. 
S.  612,  55  L.  Ed.  878. 

Intrastate  railroads  and  employes 
wholly  engaged  in  local  ousiness  were 
not  affected  by  the  provisions  of  Act 
March  4,  1907,  (  2  (Comp.  St.  §  8678), 
making  it  "unlawful  for  any  common 
carrier,  its  officers  or  agents,  subject 
to  this  act,  to  require  or  permit  any 
employe"  subject  to  this  act  to  be  or 
remain  on  duty"  for  a  longer  period 
than  that  prescribed,  since  such  car- 
riers and  employes  are  denned  in  sec- 
tion 1  (Comp.  St  S  8677)  as  those  who 
are  engaged  in  the  transportation  of 
passengers  or  property  by  railroad  in 
the  District  of  Columbia  or  the  terri- 
tories, or  in  interstate  or  foreign  com- 
merce, although  that  section  further 
defines  "railroad"  as  including  all  bridg- 
es and  ferries  used  or  operated  in  con- 
nection with  any  railroad,  and  also  all 
the  road  in  use  by  any  carrier  operating 
a  railroad  by  contract,  agreement,  or 
lease,  and  "employes"  as  meaning  per- 
sons actually  engaged  in,  or  connected 
with,  the  movement  of  any  train.    Id. 

Congress  had  the  power,  under  the 
commerce  clause,  to  require,  as  it  did 
in  Safety  Appliance  Act  March  2,  1893, 
as  amended  by  Act  March  2,  1903 
(Comp.  St  (  8613),  that  all  locomo- 
tives, cars,  and  similar  vehicles  used 
on  any  railway  engaged  in  interstate 
commerce  shall  be  equipped  with  cer- 
tain designated  safety  appliances,  re- 
gardless of  whether  such  vehicles  are 
used  in  moving  intrastate  or  interstate 
traffic.  Southern  R.  Co.  v.  U.  S.  (1911) 
32  Sup.  Ct  2,  4,  222  U.  S.  20,  56  L.  Ed. 
72,  affirming  judgment  U.  S.  v.  South- 
ern R.  Co.  (D.  C.  1908)  164  Fed.  347. 

The  power  of  congress,  under  the 
commerce  clause,  to  regulate  the  liabil- 
ity of  an  interstate  railway  carrier  for 
the  death  or  injury  of  an  employe"  en- 
gaged in  interstate  commerce,  which 
may  result  from  the  negligence  of  a  fel- 
low servant,  is  not  exceeded  by  the  en- 
actment of  Employers'  Liability  Act 
April  22,  1908  (Comp.  St  §  8657  et 
seq.),  though  that  act  embraces  in- 
stances where  the  causal  negligence  is 
that  of  an  employe"  engaged  in  intra- 
state commerce.  Mondou  v.  New  York, 
N.  H.  &  H.  R.  Co.  (1912)  32  Sup.  Ct. 
169,  174,  223  U.  S.  1,  56  L.  Ed.  327, 
38  L.  R.  A.  (N.  S.)  44,  reversing  judg- 
ment (1909)  73  Atl.  762,  82  Conn.  373. 

Taking  of  sponges  from  land  under 
water  within  state  territory  limits  held 
not  subject  to  congressional  control. 
The  Abby  Dodge  v.  U.  S.  (1912)  32 
Sup.  Ct  210,  223  U.  S.  166,  56  L.  Ed. 
390. 

Congress  may  prevent  the  common 
instrumentalities  of  interstate  and  in- 
trastate commercial  intercourse  from 
being  used  in  their  intrastate  opera- 
tions to  the  injury  of  interstate  com- 
merce. Houston,  E.  &  W.  T.  R.  Co. 
V.  U.  a   (1914)  34  Sup.  Ct  833,  234 
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U.  S.  342,  58  L.  Ed.  1341,  affirming  de- 
cree Texas  &  P.  Ry.  Co.  v.  Same  (Com. 
0. 1913)  200  Fed.  380,  and  Houston,  B. 
&  W.  T.  Ry.  Co.  v.  Same  (Com.  C. 
1913)  Id.  391. 

Congress  may  lawfully  affect  intra- 
state commerce  so  far  as  necessary  to 
regulate  effectually  and  completely  in- 
terstate commerce,  the  constitution  re- 
serving to  congress  plenary  powers  to 
regulate  interstate  commerce,  and  the 
constitution  and  acts  of  congress  in 
pursuance  thereof  are  the  supreme 
law  of  the  land.  U.  S.  v.  Colorado  & 
N.  W.  R.  Co.  (1907)  157  Fed.  321,  85 
C.  C.  A.  27,  15  L.  R.  A.  (N.  S.)  167, 
13  Ann.  Cas.  893,  writ  of  certiorari 
denied  Colorado  &  N.  W.  R.  Co.  v. 
U.  S.  (1908)  28  Sup.  Ct  570,  209  U.  S. 
544,  52  L.  Ed.  919. 

Congress  may  regulate  interstate 
commerce,  but  not  intrastate  com- 
merce; and  the  state  may  regulate 
purely  internal,  and  not  interstate,  com- 
merce. In  re  VanVliet  (C.  O.  1890) 
43  Fed.  761,  764,  767,  10  L.  R.  A.  451. 

The  nation  may  regulate  interstate 
fares  and  all  interstate  commerce,  and 
to  the  extent  necessary  to  regulate  in- 
terstate commerce  it  may  by  congress 
and  its  courts  regulate  intrastate  com- 
merce. Shepard  v.  Northern  Pac.  Ry. 
Co.  (C.  C.  1911)  184  Fed.  765,  decree 
modified  Simpson  v.  Shepard  (1913) 
33  Sup.  Ct.  729,  230  U.  S.  352,  67  L. 
Ed.  1511. 

State  affairs  are  under  the  exclusive 
control  of  the  respective  states,  and 
the  act  of  congress  requiring  railroads 
engaged  in  interstate  commerce  to 
equip  their  cars  with  automatic  cou- 
plers cannot  be  extended  to  cars  of 
such  companies  when  employed  only  in 
the  carriage  of  commerce  between 
points  in  the  state.  Rio  Grande  South- 
ern R.  Co.  v.  Campbell  (Colo.  1908) 
96  Pac  986. 

Act  April  22,  1908  (Comp.  St  | 
8657),  making  railroads  while  engaged 
in  interstate  commerce  liable  for  inju- 
ries to  employes  while  employed  in 
such  commerce,  is  invalid,  except  so 
far  as  it  is  a  regulation  of  interstate 
commerce,  and  it  is  not  sufficient  that 
it  remotely  affects  such  commerce,  if 
that  result  is  only  to  be  secured  by  in- 
vading the  settled  limits  of  the  sover- 
eignty of  the  states  as  to  their  own 
internal  police.  Hoxie  v.  New  York, 
N.  H.  &  H.  R.  Co.  (1909)  73  A.  754, 
82  Conn.  352. 

Where  adequate  regulation  of  inter- 
state rates  cannot  be  maintained  with- 
out affecting  intrastate  rates,  congress 
may  determine  what  regulation  shall  be 
applied.  Chicago,  M.  &  St.  P.  Ry.  Co. 
v.  State  Public  Utilities  Commission 
of  Illinois  (1915)  108  N.  E.  729,  268 
IU.  49. 

The  interstate  commerce  act  has  no 
application  to  a  contract  for  intrastate 
transportation.  Chesapeake  &  O.  Ry. 
Co.  v.  Maysville  Brick  Co.  (Ky.  1909) 
116  S.  W.  1183. 
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A  coasting  license,  granted  to  a  ves- 
sel plying  upon  the  interior  waters, 
from  which  it  could  not  reach  another 
state  or  a  foreign  nation,  is  unauthor- 
ized and  inoperative.  Moor  v.  Veasie 
(1850)  32  Me.  343,  52  Am.  Dec.  655. 

A  conspiracy  to  create  a  monopoly 
only  in  that  part  of  the  commerce  in  a 
commodity  which  is  interstate  is  sub- 
ject only  to  the  laws  of  the  general 
government,  while  one  having  for  its 
object  a  monopoly  in  intrastate  com- 
merce is  subject  only  to  the  laws  of  the 
state,  but  a  conspiracy  whose  object  is 
a  monopoly  in  both  the  interstate  and 
intrastate  commerce  in  a  commodity  is 
subject  to  the  laws  both  of  the  general 
government  and  the  state  affected 
thereby.  Standard  Oil  Co.  of  Kentucky 
v.  State  (Miss.  1914)  65  So.  468. 

Act  March  4,  1907,  (  2  (Comp.  St 
(  8678),  regulating  the  hours  of  labor 
of  train  dispatchers,  etc.,  is  not  in- 
valid, because  applying  to  both  inter- 
state and  intrastate  commerce,  though 
an  employe"  within  the  act  may  engage 
in  the  movement  of  both  interstate  and 
intrastate  trains.  People  v.  Erie  R. 
Co.  (1909)  119  N.  Y.  S.  873,  135  App. 
Div.  767,  order  reversed  (1910)  91  N. 
E.  849,  198  N.  Y.  369. 

It  seems  that  the  authority  given  to 
congress  by  the  constitution  to  regulate 
commerce  with  foreign  nations  and 
among  the  several  states  does  not  ex- 
tend to  the  regulation  of  the  rights  and 
liabilities  of  such  common  carriers  by 
water  as  confine  their  operations  to  the 
limits  of  one  state.  Houston  &  Q. 
Nav.  Co.  v.  Dwyer  (1867)  29  Tex.  376. 

13.  Delegation  of  power  by  congress. 
—See  notes  under  art  1,  §  1,  ante. 

131/2.  Regulation  procedure.— Comp. 
St  |  8824,  providing  that  in  any  equity 
suit  in  any  federal  circuit  court  to  pro- 
tect trade  and  commerce  against  un- 
lawful restraints  and  monopolies,  the 
attorney  general  may  file  a  certificate 
of  importance,  whereupon  the  case  shall 
be  given  precedence  and  shall  be  heard 
by  not  less  than  three  circuit  judges, 
etc.,  though  discriminatory,  is  not  un- 
constitutional. U.  S.  v.  New  York,  N. 
H.  &  E  R.  Oo.  (a  O.  1908)  165  Fed. 
742. 

II.  EXCLUSIVE   OR   CONCURRENT 
POWERS  OF  CONGRESS  AND 
THE   STATES 

14.  In  general.— This  clause  vests  the 
power  to  regulate  interstate  commerce 
exclusively  in  congress.  Kaeiser  v.  Il- 
linois Cent  R.  Co.  (O.  C.  1883)  18 
Fed.  151;  Kansas  City  S.  Ry.  Co.  ▼. 
Board  of  Railroad  Com'rs  (C.  C.  1901) 
106  Fed.  353  (affirmed  [1903]  23  Sup. 
Ct  214,  187  U.  S.  617.  47  L.  Ed.  333) ; 
People  v.  Downer  (1857)  7  Cal.  169; 
Mitchell  v.  Steelman  (1857)  8  Cal.  383; 
Carson  River  Lumbering  Co.  v.  Pat- 
terson (1867)  33  Cal.  334;  Wilcox  ?. 
People  (1909)  104  Pac  408,  46  Colo. 
382. 
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The  power  to  regulate  commerce  be- 
tween states,  delegated  to  the  federal 
government,  makes  its  exercise  of  such 
power  supreme,  to  the  exclusion  of  the 
powers  of  state  governments.  Van 
Winkle  v.  State  (Del.  1914)  91  A.  385, 
reversing  judgment  State  v.  Van  Win- 
kle  (DeL  1913)  88  A.  807. 

The  power  of  regulating  commerce 
among  the  states  is  in  congress,  and 
the  subject  of  exclusive  federal  control. 
Sligh  v.  Kirkwood  (Fla.  1913)  61  So. 
185;  Southern  Ry.  Co.  v.  Railroad 
Commission  of  Indiana  (Ind.  1913)  100 
N.  E.  337;  Gatton  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.  (1895)  95  Iowa,  112,  63  N. 
W.  589,  28  L.  R.  A.  556;  D.  B.  Foote 
&  Co.  v.  Clagett  (1911)  81  Ati.  511, 
116  Md.  228;  Barnhard  Bros.  &  Spin- 
dler  v.  Morrison  (Tex.  1905)  87  S.  W. 
376. 

The  power  to  regulate  interstate  and 
foreign  commerce  is  exclusive  when 
the  subjects  of  regulation  are  national 
in  character  or  admit  only  of  one  uni- 
form system  or  plan  of  regulation.  In 
re  McNiel  (1871)  13  WalL  236,  240,  20 
Li.  Ed.  624;  In  re  State  Freight  Tax 
(1872)  82  U.  S.  (15  Wall.)  232,  21  L. 
EcL  146;  Mobile  County  v.  Kimball 
(1880)  102  U.  S.  691,  26  L.  Ed.  238; 
Cardwell  v.  American  River  Bridge  Co. 
(1885)  113  U.  S.  205,  5  Sup.  Ct  423, 
28  L.  Ed.  959;  Atlantic  &  P.  Tel.  Co. 
v.  Philadelphia  (1903)  23  Sup.  Ct  817, 
190  U.  S.  160,  47  L.  Ed.  995;  Kaeiser 
v.  Illinois  Cent  R.  Co.  (C.  C.  1883)  18 
Fed.  151;  Rhea  v.  Newport  N.  &  M. 
V.  R.  Co.  (C.  O.  1892)  50  Fed.  16; 
Fulgham  v.  Midland  Valley  R.  Co.  (C. 
C.  1909)  167  Fed.  660  (reversed  [19101 
181  Fed.  91,  104  C.  C.  A.  151) ;  Welch 
▼.  Dean  (Mont.  1914)  141  Pac.  548; 
Southern  Express  Co.  v.  Goldberg 
(1903)  101  Va,  619,  44  S.  E.  893,  62 
L.  R.  A.  669. 

No  part  of  the  power  of  regulating 
commerce,  that  is  vested  in  congress, 
can  be  executed  by  a  state;  that  power, 
ao  far  as  it  is  thus  vested,  belongs  ex- 
clusively to  congress.  Gibbons  v.  Og- 
den  (1824)  22  U.  S.  (9  Wheat)  1,  6 
L.  Ed.  23. 

Though  inspection  laws  have  a  re- 
mote and  considerable  influence  on  com- 
merce, the  power  of  the  states  to  enact 
them  is  not  derived  from  the  power  to 
regulate  commerce,  and  the  possession 
of  power  to  pass  inspection  laws  does 
not  indicate  a  power  concurrent  with 
congress  to  regulate  commerce.    Id. 

The  commerce  clause  excludes  the 
states  from  regulating  commerce  in  any 
way  except  their  own  internal  trade, 
and  confides  its  legislative  regulation 
completely  and  entirely  to  congress. 
Passenger  Cases  (1849)  7  How.  283, 
393,  12  L.  Ed.  702. 

The  power  to  regulate  commerce, 
granted  to  congress,  includes  subjects 
which  are  necessarily  of  a  national 
character,  and  hence  exclusively  within 
its  control,  but  it  also  includes  matters 
merely  local  in  their  operation,  as  the 


regulation  of  port  pilots,  authorization 
of  bridges  over  navigable  streams,  and 
perhaps  others,  and  on  this  class  of 
subjects  the  state  may  legislate  in  the 
absence  of  any  such  legislation  by  con- 
gress, and  if  a  tax  on  passengers  when 
carried  out  of  the  state  be  called  a  reg- 
ulation of  commerce  it  belongs  to  the 
latter  class,  and  in  the  absence  of  leg- 
islation by  congress  on  the  same  sub- 
ject is  not  void  as  a  regulation  of  com- 
merce. Crandall  v.  Nevada  (1867)  6 
Wall.  35,  41,  18  1^  Ed.  745. 

The  authority  of  congress  to  regulate 
commerce  is  in  part  exclusive,  for  some 
of  the  rules  prescribed  must  be  uniform 
throughout  the  country,  and  to  that  ex- 
tent the  authority  must  be  exclusive; 
but  otherwise  the  states  may  regulate 
commerce  until  congress  acts  on  the 
subject,  at  which  time  the  authority  of 
the  state  ceases  until  the  occasion  for 
its  exercise  recurs.  Chicago  &  N.  W. 
R.  Co.  v.  Fuller  (1873)  17  Wall.  560, 
568,  21  L.  Ed.  710. 

The  commercial  power  of  congress  is 
exclusive  of  state  authority  only  where 
the  subjects  upon  which  it  is  exerted 
are  national  in  their  character,  and  ad- 
mit and  require  uniformity  of  regula- 
tions affecting  alike  all  the  states;  and 
when  the  subjects  within  that  power 
are  local  in  their  nature  or  operation, 
or  constitute  mere  aids  to  commerce, 
the  states  may  provide  for  their  regu- 
lation and  management  until  congress 
intervenes  and  supersedes  their  action. 
Cardwell  v.  American  River  Bridge  Co. 
(1885)  5  Sup.  Ct.  423,  113  U.  S.  205, 
28  L.  Ed.  959  (affirming  decree  [C.  C. 
1884]  19  Fed.  562)  ?  Rhea  v.  Newport 
N.  &  M.  V.  R.  Co.  (C.  O.  1892)  50 
Fed.  16. 

The  grant  of  power  to  congress  to 
regulate  interstate  and  foreign  com- 
merce is  paramount  over  all  legislative 
powers  reserved  to  the  states,  and  any 
legislation  of  the  state,  though  in  pur- 
suance of  an  acknowledged  power  re- 
served to  it,  which  conflicts  with  the 
actual  exercise1  of  the  power  of  con- 
gress over  commerce,  must  give  way. 
Smith  v.  Alabama  (1888)  8  Sup.  Ct 
564,  566,  124  U.  S.  465,  31  L.  Ed.  508. 

Nothing  which  is  a  direct  burden  on 
interstate  commerce  can  be  imposed  by 
the  state  without  the  assent  of  con- 
gress, and  the  silence  of  congress  with 
respect  to  any  matter  of  interstate 
commerce  is  equivalent  to  a  declara- 
tion that  it  shall  be  absolutely  free. 
Brennan  v.  Titusville  (1894)  14  Sup. 
Ct  829,  832,  153  U.  S.  289,  38  L.  Ed. 
719. 

The  overthrow  of  the  existing  state 
quarantine  systems,  and  .the  abrogation 
of  the  power  on  the  subject  of  health 
and  quarantine  exercised  by  the  states, 
because  the  enactment  of  state  laws  on 
these  subjects  would  in  particular  in- 
stances affect  interstate  and  foreign 
commerce,  were  not  contemplated  by 
Act  Feb.  15,  1893  (Comp.  St  §  9156  et 
■eq.),  "granting  additional  quarantine 
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powers  and  imposing  additional  duties 
upon  the  Marine  Hospital  service,"  in 
view  of  the  provisions  of  section  3  of 
that  act  (Comp.  St  §  9158),  directing 
the  supervising  surgeon  general  to  co- 
operate with  and  aid  state  and  munici- 
pal boards  of  health  in  the  execution 
and  enforcement  of  their  rules  and  reg- 
ulations, and  those  made  by  the  sec- 
retary of  the  treasury  to  prevent  the 
introduction  of  contagious  or  infectious 
diseases  into  the  United  States  from 
foreign  countries.  Compagnie  Fran- 
caise  De  Navigation  A  Vapeur  ▼.  Board 
of  Health  of  State  of  Louisiana  (1902) 
22  Sup.  Ct  811,  186  U.  8.  380,  46  L. 
Ed.  1209,  affirming  judgment  (1899)  25 
So.  591,  51  La.  Ann.  645, 

No  unconstitutional  regulation  of 
commerce  is  made  by  Acts  La.  1898, 
No.  192,  S  8,  under  which  the  state 
board  of  health  may  exclude  healthy 
persons  from  entering  a  locality  infest- 
ed with  a  contagious  or  infectious  dis- 
ease, whether  such  persons  come  from 
within  or  without  the  state.    Id. 

The  subject  of  transportation  of  cat- 
tle from  one  state  to  another  is  not  so 
far  covered  by  the  provisions  of  Ani- 
mal Industry  Act  May  29,  1884  (Comp. 
St.  §6  850,  8690  et  seq.),  for  the  inves- 
tigation and  suppression  of  diseases  of 
cattle,  or  those  relating  to  the  expor- 
tation of  diseased  cattle  to  ports  in  for- 
eign countries  and   the  transportation 
between  the  states  of  live  stock  known 
to  be  diseased,  aa  to  preclude  the  en- 
actment of  Sess.  Laws  Colo.  1885,  p. 
335,  prohibiting  the  importation  of  cat- 
tle from  south  of  the  thirty-sixth  par- 
allel of  north  latitude  between  April  1st 
and   November   1st,    unless   first   kept 
for  90  days  at  some  place  north  of  that 
parallel,  or  unless  a  certificate  of  free- 
dom from  contagious  or  infectious  dis- 
ease has  been  obtained  from  the  state 
veterinary    sanitary    board.      Reid    v. 
People  of  State  of  Colorado  (1902)  23 
Sup.  Ct.  92,  187  U.  S.  137,  47  L.  Ed. 
108,  affirming  judgment  (1902)  68  Pac. 
228,  29  Colo.  333,  93  Am.  St  Rep.  69. 
Inhibitive  congressional  legislation  is 
not  essential  to  exclude  state  legisla- 
tion upon  incidental  matters  relating  to 
interstate   commerce    with    respect    to 
which  the  states  and  congress  have  a 
concurrent   power.     It  is   sufficient   if 
the   congressional    legislation    occupies 
the  field   of  regulation.      Southern   R. 
Co.   v.  Reid   (1912)   32  Sup.   Ct  140, 
222  U.  S.  424,  56  L.  Ed.  257  (reversing 
judgment    Reid    v.    Southern    R.    Co. 
[19101  69  S.  E.  618,  153  N.  C.  490); 
Southern    R.    Co.    v.    Reid    &    Beam 
(1912)  32  Sup.  Ct.  145,  222  U.  S.  444, 
56  L.  Ed.  263,  reversing  judgment  Reid 
&  Beam  v.  Southern  R.  Co.  (1909)  64 
S.  E.  874,  150  N.  C.  753,  17  Ann.  Cas. 
247. 

Any  power  which  a  Btate  has  over 
interstate  commerce  because  of  con- 
gressional inaction  ceases  to  exist  from 
the  moment  that  congress  exerts  its 
paramount  authority*  over  the  subject 
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Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Hard- 
wick  Farmers'  Elevator  Co.  (1913)  33 
Sup.  Ct  174,  226  U.  S.  426,  57  I*  Ed. 
284,  46  L.  R.  A.  (N.  S.)  203. 

A  state  law  enacted  under  any  of  the 
reserved  powers  will  not  be  set  aside 
as  inconsistent  with  an  act  of  congress 
regulating  commerce,  unless  there  is 
actual  repugnancy,  or  congress  has 
manifested  a  purpose  to  exercise  its 
paramount  authority  over  the  subject 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
v.  Harris  (1914)  34  Sup.  Ct  790,  234 
U.  S.  412,  58  L.  Ed.  1377. 

Right  to  determine  what  articles  of- 
fered for  import  shall  be  admitted  is 
solely  for  congress,  and  it  may  refuse 
admission  of  articles  without  interfer- 
ing with  the  police  power  of  the  states. 
Weber  v.  Freed  (1915)  224  Fed.  355, 
140  C.  C.  A.  41. 

Contracts  between  Indiana  manufac- 
turer and  dealer  in  Texas  held  govern- 
ed by  federal  anti-trust  laws,  and  not 
those  of  Texas;  the  transaction  being 
a  consignment,  and  not  a  sale,  and  the 
contract  an  interstate  one.  Cole  Motor 
Car  Co.  v.  Hurst  (1915)  228  Fed 
280,  142  C.  C.  A.  572. 

A  state  law  authorizing  the  seizure 
and  imprisonment  of  free  negroes 
brought  into  the  state  on  board  of 
any  foreign  vessel  is  unconstitutional. 
Elkison  v.  Deliesseline  (C.  C.  1823) 
Fed.  Cas.  No.  4,366. 

The  power  to  regulate  commerce 
among  the  several  states  is  paramount 
in  the  federal  government,  and  cannot 
be  restricted  by  a  state.  Palmer  v. 
Cuyahoga  County  (C.  O.  1843)  Fed. 
Cas.  No.  10,688. 

Statutes  passed  by  congress  in  pur- 
suance of  this  power  are  of  paramount 
authority,  and  cannot  be  invalidated  or 
impaired  by  the  action  of  any  state  or 
states.  Any  law,  ordinance,  or  consti- 
tution made  by  them  for  that  purpose 
is  wholly  nugatory,  and  can  afford  no 
legal  protection  to  those  who  may  act 
under  it.  Charge  to  Grand  Jury  (C.  C. 
1861)    Fed.  Cas.  No.  18,256. 

There  is  not,  and  has  never  been,  any 
jurisdiction  at  common  law  over  com- 
merce between  the  states,  and  the  in- 
terstate commerce  act  (Comp.  St  § 
8563  et  seq.)  creates  rights  and  rem- 
edies not  existing  at  common  law,  and 
which  the  federal  government  had  sole 
power  to  create.  Sheldon  v.  Wabash 
R.  Co.  (C.  C.  1900)  105  Fed.  785. 

The  police  power  of  the  state,  exer- 
cised as  to  proper  subjects  of  inter- 
state commerce,  must  yield  to  the 
federal  constitution,  for  it  and  the 
laws  passed  in  pursuance  thereof  are 
the  supreme  law  of  the  land.  In  re 
Bergen  (C.  C.  1900)  115  Fed.  339. 

Congress  alone  by  legislation  may  oc- 
cupy the  whole  field  of  interstate  com- 
merce. Snead  v.  Central  of  Georgia 
Ry.  Co.  (C.  C.  1907)  151  Fed.  608. 

While  the  states  may  enact  valid  leg- 
islation incidentally  affecting  interstate 
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commerce  in  many  ways,  when  con- 
gress has  acted  in  any  matter  pertain- 
ing to  the  regulation  of  such  commerce, 
no  state  can  by  legislation  interfere 
with,  burden,  or  control  it  St.  Louis 
ft  S.  F.  R.  Co.  v.  Allen  (O.  0. 1910)  181 
Fed.  710. 

The  power  to.  regulate  commerce 
among  the  states,  granted  by  the  peo- 
ple to  the  nation  in  the  constitution,  is 
exclusive,  and  no  state,  by  virtue  of  its 
police  power,  or  any  other  power  it 
possesses,  may  restrict  this  grant  or 
the  plenary  exercise  of  this  power,  for 
these  inhere  in  the  supreme  law  of 
the  land  and  are  paramount  to  the  pow- 
ers of  the  states.  Shepard  v.  North- 
ern Pac  Ry.  Co.  (C.  C.  1911)  184  Fed. 
765,  decree  modified  Simpson  v.  Shep- 
ard (1913)  S3  Sup.  Ct  729,  230  U.  S. 
352,  57  L.  Ed.  1511. 

The  passage  by  congress  of  an  act 
regulating  interstate  commerce  from 
the  date  of  such  passage  excludes  the 
power  of  the  states  to  legislate  and 
supersedes  state  laws,  though  the  feder- 
al act  is  not  to  take  effect  until  a  subse- 
quent date.  Louisville  &  N.  R.  Go.  v. 
Hughes   (D.   CI   1912)   201   Fed.   727. 

A  state  act,  which  necessarily  by  its 
requirements  brings  about  a  conflict 
with  the  requirements  of  an  act  of 
congress  on  the  same  subject  passed  in 
the  exercise  of  its  exclusive  power 
over  interstate  commerce,  produces  that 
direct  interference  with  such  commerce 
which  is  not  permissible.    Id. 

Within  their  proper  sphere  federal 
acts  regulating  commerce  are  para- 
mount, but  beyond  that  a  state  law, 
whose  purpose  is  wholesome,  is  opera- 
tive as  against  all  that  come  within 
its  provisions.  Pullman  Co.  v.  Linke 
(D.  C.  1913)  203  Fed.  1017. 

The  absolute  power  of  congress  to 
regulate  commerce  includes  the  power 
to  regulate  the  use  of  all  means  and 
instrumentalities  used  in  commerce, 
whether  on  sea,  rivers,  and  lakes,  in 
harbors  or  on  land,  irrespective  of 
whether  a  state  has  attempted  to  regu- 
late the  same  matter  or  not  (1899) 
22  Op.  Atty.  Gen.  501,  646. 

This  power  is  general,  absolute,  and 
without  limit,  either  as  to  the  time, 
place,  or  detail  of  its  exercise,  except 
as  to  waters  whose  entire  navigability 
for  commerce  is  limited  to^the  con-^ 
fines  of  a  single  state.  (1899)  22  Op. 
Atty.  Gen.  646. 

The  regulation  of  commerce  and  nav- 
igation being  entirely  within  the  •con- 
trol of  congress,  there  is  no  authority 
for  an  executive  department  to  make 
or  enforce  rules  or  regulations  relative 
to  the  registry  of  vessels  or  kindred 
matters  connected  with  such  subjects. 
(1899)  22  Op.  Atty.  Gen.  -566. 

No  action  by  any  state  or  by  an  of- 
ficer thereof  can  operate  to  impair  or 
nullify  the  effect  of  a  law  of  congress 
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duly  enacted  upon  this  subject.     (1907) 
26  Op.  Atty.  Gen.  180. 

Congress  has  exclusive  power  to  reg- 
ulate commerce  between  the  states,  the 
states  alone  having  power  to  regulate 
intrastate  commerce.  St.  Louis,  I.  M. 
&  S.  Ry.  Co.  v.  Hesterly  (Ark.  1911) 
135  S.  W.  874. 

By  well-settled  rules  of  construction, 
the  right  of  the  states  to  regulate  com- 
merce is  concurrent  with  that  of  con- 
gress, with  the  understanding  always 
that  all  state  regulations,  inconsistent 
with  those  of  the  federal  government, 
on  this  subject,  must  give  way.  Peo- 
ple v.  Coleman  (1854)  4  Cal.  46,  60 
Am.  Dec.  581. 

The  commerce  clause  and  section  10, 
clause  2,  post,  forbidding  any  state 
without  the  consent  of  Congress  to  lay 
any  imposts  or  duties  on  imports  or 
exports  except  what  may  be  absolute- 
ly necessary  for  executing  its  inspec- 
tion laws,  gives  congress  the  sole  pow- 
er to  regulate  commerce  among  the 
several  states.  Smith  v.  Farr  (1909) 
104  Pac.  401,  46  Colo.  364. 

When  congress  does  act,  and  its  ac- 
tion covers  the  subject-matter,  its  ac- 
tion is  exclusive  as  to  interference  with 
interstate  commerce.  Sligh  v.  Kirk- 
wood  (1913)  61  So.  185,  65  Fla.  123. 

The  federal  constitution,  though  con- 
ferring on  congress  exclusive  power  of 
regulating  commerce  among  the  sev- 
eral states  and  of  dealing  with  the  oth- 
er subjects  mentioned  in  article  1,  §  8, 
has  not  conferred  on  the  national  ju- 
diciary the  exclusive  jurisdiction  of  ad- 
ministering those  regulations.  South- 
ern Pac.  Co.  v.  Crenshaw  Bros.  (1909) 
63  S.  E.  865,  5  Ga.  App.  675. 

Power  of  congress  over  interstate 
commerce  held  supreme,  and  to  ex- 
tend to  every  instrumentality  by  which 
such  commerce  may  be  carried  on,  and 
the  states  have  only  such  power  as  is 
consistent  with  the  grant  to  congress. 
Staley  v.  Illinois  Cent.  R.  Co.  (1915) 
109  N.  B.  342,  268  111.  356,  reversing 
judgment  (1914)  186  III.  App.  593. 

Interstate  commerce  can  be  regulated 
exclusively  by  congress,  but  the  regula- 
tion is  within  and  for  the  benefit  of 
the  states  and  their  citizens.  Pitts- 
burg, C,  C.  &  St.  L.  Ry.  Co.  v.  Mitchell 
and.  1910)  91  N.  B.  735. 

The  power  of  congress  to  regulate  in- 
terstate commerce  is  exclusive,  so  that, 
even  in  the  absence  of  federal  legisla- 
tion, the  state  cannot  legislate  on  such 
subject  Hardy  v.  Atchison,  T.  &  S. 
F.  R.  Co.  (1884)  32  Kan.  698,  5  Pac.  6. 

The  power  to  regulate  commerce  is 
vested  solely  and  exclusively  in  con- 
gress. Foster  v.  Blue  Earth  County 
Com'rs  (1862)  7  Minn.  140  (Gil.  84). 

A  conspiracy  to  monopolize  both  in- 
terstate and  intrastate  commerce  in  a 
commodity,  but  to  be  consummated  by 
dealing  with  the  commodity  only  while 
it  is  the  subject  of  an  interstate  trans- 
action,  is   punishable    only   under    the 
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laws  of  the  general  government  Stand- 
ard Oil  Co.  of  Kentucky  v.  State  (1914) 
65  So.  468,  107  Miss.  377. 

The  Interstate  Commerce  Act,  as 
amended,  governs  interstate  commerce, 
and  state  courts  .must  apply  it  in  con- 
formity with  decisions  of  the  federal 
courts.  Dunlap  v.  Chicago  &  A.  Ry. 
Co.  (1915)  172  S.  W.  1178,  187  Mo. 
App.  201. 

The  Interstate  Commerce  Act  and  its 
amendments  (Com p.  St  §  8563,  et  seq.) 
supersede  the  regulations  and  policies 
of  the  states  on  the  same  subject  and 
define  the  liability  of  an  interstate  car- 
rier. Thomas  Bros.  v.  St.  Louis  &  S. 
P.  R.  Co.  (Mo.  App.  1915)  173  S.  W. 
96. 

The  federal  statute  and  the  decisions 
of  the  federal  courts  interpreting  it 
govern  the  question  of  the  validity  of 
contracts  relating  to  interstate  com- 
merce. Keithley  v.  Lusk  (1915)  177 
S.  W.  756,  190  Mo.  App.  458. 

The  rights  and  liabilities  growing  out 
of  interstate  commerce  are  governed 
by  the  federal  laws.  Colby  v.  Ameri- 
can Express  Co.  (1915)  94  A.  198,  77 
N.  H.  548. 

When  the  general  government  leaves 
the  regulation  of  commerce,  the  states 
may  take  it  up  within  their  respective 
jurisdictions;  but  as  to  foreign  com- 
merce, and  all  questions  relating  there- 
to, that  government  alone  can  speak 
and  act,  and  the  power  is  necessarily 
exclusive.  People  ex  rel.  Barlow  v. 
Curtis  (1872)  50  N.  Y.  321,  328, 10  Am. 
Rep.  483. 

While  congress,  in  the  exercise  of  its 
power  to  regulate  commerce  between 
the  states  and  foreign  nations,  can  leg- 
islate upon  that  subject  as  well  in  ports 
and  harbors  as  on  the  high  seas,  by  so 
doing  it  does  not  repeal  but  suspends, 
state  law  upon  the  subject;  and  when 
the  act  producing  this  result  is  repeal- 
ed, or  so  modified  as  to  permit  the  op- 
eration of  the  state  law,  it  becomes 
again  valid  and  in  force.  Henderson  v. 
Spofford  (1874)  59  N.  Y.  131,  affirming 
(lSil)  10  Abb.  Prac.  (N.  S.)  140,  3 
Daly,  361. 

Where  congress  deals  with  a  subject 
over  which  it  and  the  states  have  con- 
current jurisdiction,  its  action  is  exclu- 
sive. People  v.  Erie  R.  Co.  (1909)  119 
N.  Y.  S.  873,  135  App.  Div.  767,  order 
reversed  (1910)  91  N.  E.  849,  198  N. 
Y.  369. 

Where  congress  has  legislated  on  a 
subject  within  its  province,  such  as  in- 
terstate commerce,  its  power  as  to  such 
matter  is  exclusive,  and  the  state  courts 
have  no  jurisdiction  thereof.  J.  M. 
Pace  Mule  Co.  v.  Seaboard  Air  Line 
Ry.  Co.  (N.  C.  1912)  76  S.  E.  513;  Her- 
ring v.  Atlantic  Coast  Line  R.  Co.  (N. 
C.  1912)  Id.  527. 

The  state  may  control  commerce  gen- 
erally where  its  power  is  exclusive,  or 
where  its  power  is  concurrent  with 
that  of  the  federal  government,  but, 
where  the  action  of  oongress  is  exclu- 
sive, the  state  cannot  interfere  at  all. 
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Blalock  Hardware  Co.  v.  Seaboard  Air 
Line  Ry.  Co.  (N.  C.  1915)  86  S.  B. 
1025. 

The  power  granted  to  congress  to 
regulate  commerce  among  the  several 
states,  is  not  exclusive,  as  a  state  may, 
at  all  times,  regulate  commerce  carried 
on  wholly  within  its  borders.  Thorns 
v.  Greenwood  (1878)  6  Ohio  Dec  639. 

The  exclusive  power  to  regulate  in- 
terstate commerce,  vested  in  congress, 
is  recognized  by  Laws  Okl.  1909,  c  10, 
art.  1,  §  3,  providing  that  "this  act  shall 
not  be  effective  in  *  *  *  conflict  with 
the  powers  of  Congress  or  the  federal 
laws."  Fruit  Dispatch  Co.  ▼.  Wood 
(1914)  140  Pac.  1138.  42  OkL  79. 

The  Interstate  Commerce  Act,  and 
amendment  thereto  of  June  29,  1906 
(Comp.  St.  |  8563  et  seq.),  supersedes 
an  act  of  the  territorial  legislature 
which  relates  to  the  same  subject.  Chi- 
cago, R!  I.  &  P.  Ry.  Co.  v.  Beatty 
(1914)  141  Pac.  442,  42  Okl.  528. 

The  authority  of  congress  to  regulate 
interstate  and  foreign  commerce  is  su- 
preme and  unlimited,  except  by  the  fed- 
eral constitution,  and  when  congress 
legislates  upon  any  particular  subject 
of  such  commerce,  all  conflicting  state 
laws,  whether  statute  or  common  law. 
affecting  the  same  subject  are  thereby 
superseded;  but,  in  the  absence  of  such 
legislation,  the  police  power  of  the  state 
remains  unimpaired.  Varnville  Furni- 
ture Co.  v.  Charleston  &  W.  C.  Ry.  Co. 
(S.  C.  1913)  79  S.  E.  700. 

The  state  has  no  power  to  prohibit 
importations  from  other  states,  as  such 
traffic  is  regulated  wholly  by  federal 
law.  Motlow  ▼.  State  (Tenn.  1912)  145 
S.  W.  177. 

The  power  of  congress  over  interstate 
commerce  is  supreme,  and  the  levying 
of  taxes  by  a  state  which  impedes  or 
burdens  such  commerce  is  invalid.  At- 
las Powder  Co.  v.  Goodloe  (1915)  175 
S.  W.  547,  131  Tenn.  490. 

The  states  have  no  power  to  control 
beyond  their  own  limits  the  conduct  of 
corporations  and  individuals  engaged  in 
interstate  commerce,  and  any  such  leg- 
islation is  void  as  creating  an  unwar- 
ranted burden  thereon.  Bailey  v.  West- 
ern Union  Telegraph  Co.  (Tex.  Civ. 
App.  1914)  171  S.  W.  839. 

Where  the  subjects  on  which  the  po- 
lice power  of  the  state  is  to  be  exerted 
are  local,  and  limited  in  their  nature  or 
sphere  of  operation,  the  states  may  pre- 
scribe regulations  until  congress  inter- 
venes and  assumes  control  of  them; 
but,  when  they  are  national  in  charac- 
ter,'and  require  uniformity  of  regula- 
tion affecting  all  the  states  alike,  the 
power  of  oongress  is  exclusive,  and  the 
nonaction  of  congress  is  tantamount  to 
a  declaration  that  all  commerce  with- 
in its  exclusive  control  shall  remain  free 
from  burdens  imposed  by  state  legisla- 
tion. State  v.  Peet  (1908)  68  A.  661.  80 
Vt.  449. 

Articles  recognized  by  congress  as 
subjects  of  interstate  commerce  cannot 
be  held  to  be  otherwise.    Id. 
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The  discretionary  power  to  impose 
conditions  on  granting  to  a  foreign  cor- 
poration the  privilege  of  doing  business 
in  a  state  is  subject  to  implied  restraint 
in  that  congress  is  invested  with  the 
power  to  regulate  commerce  among  the 
several  states,  whereby  is  excluded  the 
exercise  of  any  power  of  regulation  by 
the  several  states.  Loverin  &  Browne 
Co.  ▼.  Travis  (Wis.  1908)  115  N.  W. 
829. 

Where  the  wood  supply  out  of  which 
was  to  be  manufactured  the  pulp  wood 
to  be  supplied  pursuant  to  a  contract 
to  furnish  pulp  wood  for  a  paper  mill 
came  from  the  states  of  Wisconsin, 
Minnesota,  and  Michigan,  and  the  Do- 
minion of  Canada,  the  contract,  being 
one  involving  interstate  commerce,  was 
subject  to  the  federal  Anti-Trust  Act 
(Comp.  St.  S  8820  et  seq.),  rather  than 
to  the  Wisconsin  statute  (St.  1913,  §| 
1747e,  1791j)  on  the  same  subject.  Pulp 
Wood  Co.  v.  Green  Bay  Paper  &  Fiber 
Co.  (1914)  147  N.  W.  1068,  157  Wis. 
004. 

The  federal  government  is  the  para- 
mount authority  in  the  regulation  of  in- 
terstate commerce,  and  the  laws  of 
congress  thereon  supersede  and  over- 
ride all  conflicting  state  statutes.  Chi- 
cago, M.  &  St  P.  Ry.  Co.  v.  Rock  Coun- 
ty Sugar  Co.  (Wis.  1916)  156  N.  W. 
607. 

15.  Navigation     and     shipping.— See, 

also,  notes  under  art.  3,  §  2,  cl.  1,  post 

The  enrollment  and  licensing  of  a 
vessel  under  the  laws  of  the  United 
States  enacted  under  the  power  derived 
from  this  clause  does  not  of  itself  ex- 
clude the  right  of  a  state  to  exact  a 
license  from  her  own  citizens  on  ac- 
count of  their  ownership  and  use  of 
such  property  having  its  situs  within 
the  state.  Wiggins  Ferry  Co.  v.  City  of 
East  St  Louis  (1883)  2  Sup.  Ct  257, 
267,  107  U.  S.  365,  27  L.  Ed.  419. 

Navigation  on  the  high  seas  between 
ports  of  the  same  state  is  subject  to 
regulation  by  congress,  and  is  not  sub- 
ject to  regulation  by  the  state.  Han- 
ley  v.  Kansas  City  Southern  R.  Co. 
(1903)  23  Sup.  Ct  214,  215,  187  U.  S. 
617,  47  L.  Ed.  333. 

New  York  statute  giving  a  lien  for 
repairs  and  supplies  to  vessels  is  valid 
in  regard  to  domestic  vessels,  but  does 
not  apply  to  foreign  vessels.  The  Chus- 
an  (C.  C.  1843)  Fed.  Cas.  No.  2,717. 

A  government  license  to  a  vessel  to 
carry  on  a  coasting  trade  does  not  ex- 
empt the  owners  from  liability  to  pay 
a  license,  under  the  municipal  regula- 
tions of  a  town  within  the  limits  of 
which  the  vessel  is  moored  for  the  pur- 
pose of  giving  theatrical  exhibitions  on 
board.  Spalding  v.  Baton  Rouge  (C.  C. 
1853)  Fed.  Cas.  No.  13,200. 

A  lien  given  under  the  local  law  for 
materials  furnished  in  the  construction 
of  a  vessel  will  be  postponed  in  a  fed- 
eral court  of  another  state  to  a  sub- 
sequent mortgage  recorded  under  the 


act  of  congress  in  the  home  port  of  the 
vessel  In  the  latter  state.  Underwrit- 
ers' Wrecking  Co.  v.  The  Katie  (C.  C. 
1878)  Fed.  Cas.  No.  14,342. 

Rules  and  regulations  for  landings 
made  by  Mississippi  towns,  when  au- 
thorized by  state  laws,  will  be  enforced 
in  federal  courts.  Culbertson  v.  the 
Southern  Belle  (D.  C.  1854)  Fed.  Cas. 
No.  3,462. 

District  court  in  admiralty  is  not  in 
all  cases  bound  by  the  city  ordinances 
regulating  navigation.  The  B.  S.  Shep- 
pard  (D.  C.  1857)  Fed.  Cas.  No.  2,072. 

By  the  national  constitution  the  pow- 
er of  regulating  commerce  with  foreign 
nations  and  among  the  states  is  given 
to  congress ;  and  this  power  is,  from  its 
nature,  exclusive.  It  is  the  power  of 
prescribing  the  terms  on  which  the  in- 
tercourse between  foreign  nations  and 
the  United  States,  and  between  the  sev- 
eral states  of  the  Union,  shall  be  car- 
ried on.  Congress  has  exercised  this 
power;  and  among  those  terms  there  is 
no  requisition  that  the  vessels  permit- 
ted to  enter  the  ports  of  the  several 
states  shall  be  navigated  wholly  by 
white  men.  All  foreign  and  domestic 
vessels  complying  with  the  requisitions 
prescribed  by  congress  have  a  right  to 
enter  any  port  of  the  United  States, 
and  a  right  to  remain  there,  unmolested 
in  vessel  or  crew,  for  the  peaceful  pur- 
poses of  commerce.  (1824)  1  Op.  Atty. 
Gen.  659. 

Congress  has  the  exclusive  power  to 
provide  where  the  evidences  of  title  to 
registered  and  enrolled  vessels  shall 
be  recorded.  Wood  v.  Stockwell  (1867) 
55  Me.  76. 

St.  Mass.  1907,  c.  465,  as  amended  by 
St  1909,  c.  393,  ft  1,  relative  to  inspec- 
tion of  steam  boilers,  held  not  inapplica- 
ble to  a  boiler  on  a  barge,  used  for 
loading  and  unloading  merely  because 
the  barge  was  licensed  and  registered 
under  federal  laws.  Commonwealth  v. 
Breakwater  Co.  (1913)  100  N.  E.  1034, 
214  Mass.  10. 

A  state  may  lawfully  pass  laws  pre- 
scribing the  number  of  lights  to  be  car- 
ried on  a  vessel  navigating  waters  with- 
in its  limits,  though  the  boat  is  engaged 
in  interstate  commerce,  and  though  con- 
gress has  passed  a  regulation  on  that 
point,  as  the  statute  merely  adds  to  the 
regulation  of  congress.  Fitch  v.  Living- 
ston (1851)  6  N.  Y.  Super.  Ct.  (4 
Sandf.)  492. 

The  New  Tork  statute  enacted  in 
1826,  and  continued  in  the  Revised  Stat- 
utes, which  requires  every  steamboat 
navigating  the  rivers  and  lakes  of  that 
state  in  the  nighttime  to  carry  and  show 
two  good  lights,  one  near  her  bows 
and  the  other  near  her  stern,  is  still 
valid  and  obligatory  upon  all  such  ves- 
sels, whether  navigating  from  place  to 
place,  within  the  state,  or  from  foreign 
states,  under  a  coasting  license,  not- 
withstanding the  subsequent  enactment 
of  congress  in  1838  that  every  steam- 
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boat  navigating  at  night  shall  carry  one 
or  more  signal  lights.    Id. 

That  statute  applies  to  the  class  of 
steamboats  known  as  propellers,  as  well 
as  to  those  in  use  when  it  was  enact* 
ed.     Id. 

16.  Navigable  waters  in  general.— See, 
also,  notes  under  art.  3,  §  2,  cl.  1. 

The  power  of  a  state  or  territory  over 
navigable  streams  and  their  tributaries 
is  limited  by  the  superior  power  of  the 
general  government  to  secure  the  unin- 
terrupted navigability  of  all  navigable 
streams  within  the  limits  of  the  United 
States.  Gutierres  v.  Albuquerque  Land 
&  Irrigation  Co.  (1903)  23  Sup.  Ct 
338,  342,  188  U.  S.  545,  47  L.  Ed.  588. 

The  sovereignty  of  the  state  of  Wis- 
consin extends  to  the  middle  of  Lake 
Michigan;  and  its  laws,  so  far  as  not 
in  conflict  with  laws  of  the  United 
States  passed  in  the  regulation  of  com- 
merce and  of  navigation,  are  operative 
within  the  boundaries  of  that  state. 
Bigelow  v.  Nickerson  (1805)  70  Fed. 
113,  17  C.  C.  A.  1,  34  U.  S.  App.  261. 

The  rights  and  jurisdiction  of  the  sev- 
eral states  over  the  sea  adjacent  to 
their  coasts  are  those  of  an  independent 
nation,  except  as  qualified  by  any  right 
of  control  granted  to  the  United  States 
by  the  constitution.  And  where,  by  a 
state's  constitution  and  laws,  her 
boundaries  and  those  of  her  counties  are 
three  miles  from  the  shore,  her  stat- 
utes giving  an  action  for  death  by  neg- 
ligence are  operative  within  such  bound- 
aries where  death  occurs  by  negligence 
in  the  navigation  or  towage  of  vessels. 
Humboldt  Lumber  Mfrs.  Ass'n  v.  Chris- 
topherson  (1896)  73  Fed.  239,  19  C.  C. 
A.  481,  44  U.  S.  App.  434,  affirming 
(D.  C.  1894)  60  Fed.  428. 

All  state  laws  and  regulations  with  re- 
spect to  navigable  waters,  and  all  rights 
acquired  under  them,  are  subject  to 
the  paramount  right  of  the  United 
States  to  appropriate  any  portion  of  the 
submerged  soil  for  the  purposes  of  nav- 
igation. Garrison  v.  Greenlenf  John- 
son Lumber  Co.  (1914)  215  Fed.  576, 
131  C.  C.  A.  644,  reversing  decree 
Greenleaf  Johnson  Lumber  Co.  v.  Gar- 
rison (D.  C.  1913)  208  Fed.  1022. 

It  is  only  when  the  exercise  of  the 
power  of  eminent  domain  comes  in  col- 
lision with  the  paramount  authority  of 
the  United  States  that  it  is  inhibited, 
and  until  congress  has  asserted  its  pow- 
er to  regulate  commerce,  and  by  legisla- 
tion has  assumed  to  restrict  the  juris- 
diction of  the  state  over  its  navigable 
waters,  no  conflict  can  arise,  and  the 
authority  of  the  state  is  conclusive. 
Ormerod  v.  New  York,  W.  S.  &  B.  R. 
Co.  (C.  C.  1*82)  13  Fed.  370. 

The  provision  of  the  act  admitting 
California  into  the  Union  "upon  the 
express'  condition  *  *  *  that  all 
navigable  rivers  within  said  state  shall 
be  common  highways  and  forever  free, 
as  well  to  the  inhabitants  of  said  state 
as  to  the  citizens  of  the  United  States," 
is  valid  as  a  law  under  the  authority  of 
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congress  to  regulate  commerce,  which 
the  state  has  no  authority  to  violate, 
and  with  which  it  cannot  interfere. 
Woodruff  v.  North  Bloomfield  Gravel- 
Min.  Co.  (C.  C.  1884)  18  Fed.  753. 

Where  a  navigable  stream  forms  the 
boundary  line  between  two  states,  state 
consent  to  the  crossing  of  the  stream 
with  a  pipe  line  laid  under  the  bed  to 
be  used  in  interstate  commerce  is  not 
necessary  if  authority  has  been  obtained 
from  congress.  Hubbard  v.  Fort  (C.  G. 
1911)  188  Fed.  987. 

The  paramount  right  of  the  federal 
government  to  fix  harbor  lines,  etc, 
does  not  destroy  the  power  of  the  state 
to  regulate  tidelands  and  waters  in  the 
interest  of  navigation,  so  long  as  such 
regulations  do  not  interfere  with  those 
of  the  federal  government  made  to  pro- 
mote commerce.  People  v.  California 
Fish  Co.  (1913)  138  Pac.  79,  166  Cal 
576. 

17.  Improvement  of  navigable  waters. 

— Nothing  in  congressional  legislation 
creating  the  Mississippi  River  Commis- 
sion justifies  the  conclusion  that  con- 
gress assumed  the  control  of  the  en- 
tire work  of  protection  from  overflow 
by  levees,  to  the  displacement  of  local 
authorities.  Jackson  v.  U.  S.  (1913) 
33  Sup.  Ct.  1011,  230  U.  S.  1,  57  Li  Ed. 
13G3,  affirming  judgment  (1912)  47  Ct 
Cl.  579. 

Acts  of  congress  merely  making  ap- 
propriations for  the"  improvement  of  a 
river  lying  within  a  state  do  not  op- 
erate as  an  inhibition  against  state  leg- 
islation authorizing  the  construction  of 
booms,  dams,  piers,  etc...  so  as  to  make 
unlawful  such  structures  when  erected 
under  state  authority.  U.  S.  v.  Belling- 
ham  Bay  Boom  Co.  (1897)  81  Fed.  668, 
26  C.  C.  A.  547,  affirming  judgment  (G. 
C.  1896)  72  Fed.  585. 

The  federal  government's  expendi- 
ture of  money  for  the  improvement  of 
the  Chicago  river  did  not  evidence  an 
intention  on  its  part  to  exclude  the  state 
of  Illinois  from  all  dominion  and  con- 
trol over  such  river,  lying  wholly  with- 
in the  boundaries  of  the  state.  Corri- 
gan  Transit  Co.  v.  Sanitary  DisL  of 
Chicago  (1905)  137  Fed.  851,  70  C.  C. 
A.  381,  affirming  decree  Corrigan 
Transp.  Co.  v.  Sanitary  Dist  of  Chicago 
(D.  C.  1903)  125  Fed.  611. 

Both  federal  and  state  governments 
may  authorize  alterations  in  navigable 
streams  to  afford  greater  facilities  for 
navigation,  and  in  so  doing  may  take 
property  of  riparian  owners,  upon  mak- 
ing compensation  therefor.  Avery  v. 
Fox  (C.  C.  1868)  Fed.  Cas.  No.  674. 

The  United  States  may  bring  an  in- 
junction bill  in  the  proper  circuit  court 
to  protect  improvements  made  under 
the  authority  of  congress  in  navigable 
waters,  from  injury  which  will  be  caus- 
ed by  works  of  internal  improvement 
within  state  limits,  by  state  authority. 
U.  S.  v.  Duluth  (C.  C.  1871)  Fed.  Cas. 
No.  15,001- 
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The  drainage  law  (Acta  Tenn.  1909,  c. 
185),  providing  for  the  establishment 
of  drainage  districts,  and  authorizing 
the  drainage  of  swamp  lands  and  the 
improvement  of  water  courses  within 
the  state,  did  not  confer  on  county 
courts  the  authority  to  change  or  alter 
navigable  streams  within  the  control  of 
congress.  State  v.  Powers  (Tenn.  1911) 
137  S.  W.  1110. 

Under  the  commerce  clause  the  govern- 
ment has  a  control  over  navigation  and 
its  incidents,  including  improvements  of 
navigable  rivers,  which,  while  para- 
mount to  the  rights  of  the  state,  is  not 
exclusive.  State  v.  City  of  Milwaukee 
(1914)   146  N.  W.  775,  156  Wis.  549. 

18.  Obstructions  of  navigation.— The 
power  to  regulate  commerce  with  for- 
eign* nations  and  among  the  several 
states  includes  the  power  to  control 
all  navigable  waters  between  the  states 
or  connecting  with  the  ocean,  so  as  to 
preserve  and  protect  their  free  naviga- 
tion, and  hence  the  power  of  congress 
to  determine  what  shall  be  deemed  an 
obstruction  to  a  navigable  river  is  para- 
mount and  conclusive.  Miller  v.  New 
York  (1883)  3  Sup.  Ct.  228,  232,  109 
U.  S.  385,  27  K  Ed.  971. 

The  authority  of  a  state  to  prohibit 
the  erection,  without  its  permission,  of 
a  structure  in  a  navigable  river  wholly 
within  its  limits,  was  not  superseded  by 
the  provision  of  River  and  Harbor  Act 
March  3,  1899,  §  10  (Comp.  St.  §  9910), 
that  it  shall  not  be  lawful  to  erect  any 
structure  in  a  navigable  river  except 
on  plans  recommended  by  the  chief  of 
engineers  and  authorized  by  the  Secre- 
tary of  War.  Cummings  v.  City  of 
Chicago  (1903)  23  Sup.  Ct.  472,  188 
U.  S.  410,  47  L.  Ed.  525;  Calumet 
Grain  &  Elevator  Co.  v.  City  of  Chi- 
cago (1903)  23  Sup.  Ct.  477,  188  TJ.  S. 
431,  47  L.  Ed.  532. 

A  municipal  corporation  cannot  be 
held  liable  for  an  injury  to  a  vessel 
arising  from  an  obstruction  in  a  naviga- 
ble stream  within  its  limits  unless  the 
duty  to  keep  the  stream  free  from  such 
obstructions  is  positively  imposed  on 
the  corporation  by  statute.  Such  duty 
is  one  which  rests  primarily  upon  con- 
gress and  the  state,  and  is  of  a  gov- 
ernmental character,  performance  of 
which  cannot  be  coerced  by  an  individ- 
ual; and  the  fact  that  the  corporation 
has  voluntarily  assumed  to  exercise 
supervision  over  the  stream  does  not 
bind  it  to  continue  the  same,  or  render 
it  liable  for  a  marine  disaster  resulting 
from  its  failure  to  do  so.  Faust  v. 
City  of  Cleveland  (1903)  121  Fed. 
810,  58  C.  C.  A.  194. 

Where  congress  has  declared  a  nav- 
igable river  to  be  a  common  highway, 
the  state  cannot  authorize  an  obstruc- 
tion thereof.  Hatch  v.  Willamet  Iron 
Bridge  Co.  (C.  C.  1881)  6  Fed.  780. 

The  Mississippi  river,  being  a  naviga- 
ble stream,  is  within  the  exclusive  con- 
trol of  congress,  and  neither  the  city 
of  New  Orleans  nor  the  state  of  Louisi- 


ana can  authorize  any  obstruction  of 
its  navigation;  nor  can  the  courts,  by 
injunction,  protect  complainant  in  the 
erection  of  structures  outside  the  wharf 
line  of  the  city.  Texas  &  P.  Ry.  Co. 
v.  City  of  New  Orleans  (C.  C.  1889)  40 
Fed.  111. 

When  congress  has  assumed  jurisdic- 
tion over  a  navigable  river  lying  wholly 
within  one  state,  it  has  power  to  order 
obstructions  to  navigation  removed, 
even  though  their  construction  was  au- 
thorized by  such  state.  U.  S.  v.  City 
of  Moline  (D.  C.  1897)  82  Fed.  592. 

When  congress  chooses  to  act,  it  is 
not  concluded,  by  anything  that  the 
states  or  that  individuals  by  its  author- 
ity have  done,  from  assuming  entire 
control  of  the  matter  and  abating  any 
erection  that  may  have  been  made  and 
preventing  any  others  from  being  made, 
except  in  conformity  with  such  regula- 
tions as  it  may  impose.  (1896)  21  Op. 
Atty.  Gen.  430. 

A  state  cannot  seriously  obstruct  the 
navigation  of  those  streams  which  are 
channels  of  interstate  trade,  as  con- 
gress has  interfered  to  regulate  com- 
merce upon  them.  So  held  in  an  ac- 
tion for  damages  sustained  by  an  in- 
dividual by  reason  of  obstruction  of  a 
stream  by  a  canal  company  which  acted 
under  authority  of  the  legislature.  De- 
pew  v.  Board  of  Trustees  of  Wabash  & 
E.  Canal  (1854)  5  Ind.  8. 

Where  congress  by  Act  April  12, 
1900,  declared  a  trestle  built  across  a 
tide  water  channel  by  a  railroad  com- 
pany a  lawful  structure,  such  act  is 
conclusive,  and  the  question  cannot  be 
raised  in  a  state  court  whether  the 
trestle  is  so  constructed  as  not  unneces- 
sarily to  obstruct  the  navigation  of  that 
channel,  as  required  by  an  act  of  the 
state  legislature  authorizing  its  con- 
struction. Frost  v.  Washington  Coun- 
ty R.  Co.  (1901)  51  A.  806,  96  Me.  76, 
59  L.  R.  A.  68. 

While  waters  constituting  highways 
for  state,  interstate,  and  foreign  com- 
merce are  primarily  under  the  control 
of  congress,  the  state  may  .properly 
assume  control  thereof,  and  cause  the 
removal  of  obstacles,  if  such  regulation 
does  not  conflict  with  the  action  of  con- 
gress. Kitsap  County  Transp.  Co.,  Inc. 
v.  City  of  Seattle  (1913)  135  Pac.  476, 
75  Wash.  673. 

19.  Seamen.— Act  La.  1842,  No.  123, 
prohibiting  colored  seamen  belonging  to 
domestic  vessels  being  brought  in  such 
vessels  into  the  ports  of  that  state,  is 
unconstitutional.  The  Cynosure  (D.  C. 
1844)  Fed.  Cas.  No.  3,529. 

20.  Pilots.— The  grant  to  congress,  by 
the  constitution,  of  the  power  to  regu- 
late commerce,  did  not  of  itself  deprive 
the  states  of  the  power  to  regulate  pi- 
lots. Cooley  v.  Wardens  of  Port  of 
Philadelphia  (1851)  53  U.  S.  (12  How.) 
299,  13  L.  Ed.  996;  StilweU  v.  Ray- 
nor  (N.  Y.  1860)  1  Daly,  47. 

The  power  to  regulate  commerce  is 
exclusive  in  congress  where  there  must 
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be  a  uniform  rule,  but  is  not  exclusive 
where  the  subject  permits  of  differ- 
ent rules  in  different  localities,  and  the 
mere  grant  to  congress  of  the  power  to 
regulate  commerce  does  not  deprive 
the  states  of  power  to  regulate  pilots. 
Cooley  v.  Board  of  Wardens  of  Port  of 
Philadelphia  (1851)  12  How.  209,  320, 
13  L.  Ed.  996. 

Act  Aug.  30,  1852,  providing  for  the 
employment  of  pilots  on  vessels  pro- 
pelled in  whole  or  in  part  by  steam,  en- 
gaged in  carrying  passengers  on  any 
of  the  bays,  lakes,  or  other  navigable 
waters  of  the  United  States,  so  far  as 
it  goes,  supersedes  all  state  laws  reg- 
ulating the  employment  of  pilots  on 
such  vessels.  The  Panama  (D.  O. 
1861)  Fed.  Cas.  No.  10.702. 

The  territory  of  Washington  has 
power  to  pass  pilot  laws.  Such  power 
is  recognized  as  concurrent  in  the 
states  by  Act  Aug.  7,  1794.     Id. 

In  case  of  conflict  the  presumption  is 
that  congress  intended  to  abrogate 
state  laWs  on  the  subject.     Id. 

Act  Tla.  1859,  §  3,  prohibiting  any 
person  from  acting  as  pilot  in  certain 
waters  between  Florida  and  Georgia, 
who  has  not  a  license  from  the  au- 
thorities of  Florida,  is  unconstitutional, 
being  in  conflict  with  Act  March  2, 
1837,  which  provides  that  a  master  of 
a  vessel  may  employ  a  person  to  act  as 
pilot  in  waters  dividing  two  states  who 
is  licensed  by  either  state.  Cribb  v. 
State   (1861)  9  Fla.  409. 

Act  Fla.  1859,  {  2,  prohibiting  any 
person  residing  within  the  jurisdiction 
of  the  commissioners  for  the  port  of 
Fernandina  from  holding  a  license  as 
pilot  from  the  state  of  Georgia  for 
certain  waters  is  constitutional.     Id. 

The  validity  of  a  state  law  for  the 
regulation  of  port  pilotage  is  not  af- 
fected by  the  laws  of  congress.  Cisco 
v.  Roberts  (N.  Y.  1867)  33  How.  Prac 
424. 

Pub.  Laws  N.  C.  1907,  c.  625,  {  13, 
requires  all  coastwise  or  foreign  ves- 
sels over  60  gross  tons  to  take  a  state 
licensed  pilot  between  the  sea  and  a 
certain  port  in  the  state.  R.  S.  §  4444 
(Comp.  St  §  8206),  provides  that  no 
state  shall  require  pilots  of  steam  ves- 
sels to  procure  a  license  in  addition  to 
that  issued  by  the  United  States,  ex- 
cept that  a  state  may  require  vessels 
entering  or  leaving  a  port,  "other  than 
coastwise  steam  vessels,"  to  take  a 
pilot  licensed  by  the  state,  etc.  Held, 
that  section  13  is  not  unconstitutional 
as  undertaking  to  regulate  commerce 
between  the  states  and  foreign  coun- 
tries, as  applied  to  vessels  other  than 
coastwise  steam  vessels;  the  federal 
statute  recognizing  the  right  of  the 
states  to  regulate  pilots,  except  in  so 
far  as  congress  sees  fit  to  do  so.  St. 
George  v.  Hardie  (1908)  60  S.  E.  920, 
147  N.  C.  88. 

Congress  has  paramount  jurisdiction 
to  regulate  pilotage  in  the  public  wa- 
ters of  the  United  States,  and  its  acts 
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supersede  state  laws  on  the  subject. 
State  v.  Ames  (Wash.  1907)  92  Pac 
137. 

21.  Harborsv— TJhe  establishment  of 
harbor  lines  did  not  operate  to  destroy 
all  state  power  concerning  structures 
in  navigable  waterB  within  its  border, 
or  to  automatically  destroy  all  vested 
property  rights,  though  acquired  under 
Btate  authority  prior  to  this  section. 
Gring  v.  Ives  (1912)  32  Sup.  Ct  167, 
222  U.  S.  365,  56  L.  Ed.  235. 

Action  of  state  in  fixing  lines  of  ordi- 
nary high  and  low  water  in  certain  riv- 
ers held  to  give  riparian  owners  no 
rights  which  will  prevent  congress  from 
fixing  harbor  lines  in  accordance  with 
the  high-water  mark  as  changed  by  the 
wearing  away  of  banks  in  the  course 
of  years.  Philadelphia  Co.  v.  Stimson 
(1912)  32  Sup.  Ct.  340,  223  U.  S.  605, 
56  L.  Ed.  570,  affirming  decree  Same 
v.  Dickinson  (1909)  33  App.  D.  C.  338. 

The  commissioners  of  the  harbor  of 
Portland  have  no  authority  to  prevent 
the  deposition  of  stone  or  other  ma- 
terials deemed  necessary  by  the  officers 
of  the  United  States  for  the  construc- 
tion of  a  fort  on  Hog  Island  Ledge  in 
that  harbor.  The  work  has  been  au- 
thorized by  Congress  for  the  protection 
of  commerce  and  the  common  defense, 
and  the  legislature  of  the  state  of 
Maine  has  ceded  to  the  United  States 
jurisdiction  over  the  premises  for  the 
purposes  of  the  fort  (1859)  9  Op. 
Atty.  Gen.  319. 

Whenever  congress  in  the  exercise  of 
its  power  to  regulate  commerce  makes 
any  rule  or  regulation  in  harbors  or 
elsewhere,  whether  in  establishing  har- 
bor lines  or  otherwise,  such  regula- 
tions necessarily  supersede  any  that 
the  state  may  have  made  on  the  same 
subject  within  its  limits.  (1899)  22 
Op.  Atty.  Gen.  501. 

Congress  has  the  power  to  establish 
harbor  lines  or  modify  existing  ones  in 
navigable  waters  within  the  limits  of 
a  state,  although  such  state  has  al- 
ready established  such  harbor  lines. 
Id. 

The  fact  that  harbor  lines  have  once 
been  established  is  no  bar  to  the  exer- 
cise of  the  sam e  power  as  often  as 
the  needs  of  commerce  require.    Id. 

A  state  or  a  municipality  has  and  may 
exercise  jurisdiction  over  the  improve- 
ment of  harbors  until  the  federal  gov* 
ernment  indicates  its  intention  to  do 
so,  or  exercises  its  jurisdiction;  but, 
whenever  the  latter  is  done,  it  is  exclu- 
sive of  every  other  jurisdiction,  control, 
or  interference.  (1899)  22  Op.  Atty. 
Gen.  646. 

A  state  or  a  municipality  has  and 
may  exercise  jurisdiction  over  the  im- 
provement of  harbors  until  the  federal 
government  indicates  its  intention  to  do 
so,  or  exercises  its  jurisdiction:  hut, 
whenever  the  latter  is  done,  it  is  ex- 
clusive of  every  other  jurisdiction,  con- 
trol, or  interference.  (1899)  22  Op. 
Atty.  Gen.  651. 
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The  state  of  Virginia,  through  its  leg- 
islature, having  duly  relinquished  ju- 
risdiction over  the  lands  belonging  to 
the  United  States  at  the  navy  yard  at 
Norfolk,  upon  which  it  is  proposed  to 
construct  a  dry  dock,  the  state  board 
of  harbor  commissioners  for  the  port 
of  Norfolk  and  Portsmouth  is  without 
authority  to  require  the  submission  to 
and  approval  by  it  of  the  plans  of  the 
contemplated  improvement,  although 
such  improvement  be  within  the  har- 
bor line  established  by  that  board.  The 
authority  of  the  United  States  over 
that  harbor  is  paramount  and  absolute. 
(1002)   24  Op.  Atty.  Gen.  50. 

The  federal  statutes  regulating  har- 
bors used  in  interstate  commerce  are 
merely  restrictive  of  certain  acts,  and 
on  their  face  do  not  prevent  the  states 
from  exercising  ordinary  police  con- 
trol over  the  conduct  of.  their  citizens, 
or  the  erection  of  structures  within 
their  limits  which  would  obstruct  an  in- 
land navigable  harbor.  City  of  Mil- 
waukee v.  Gimbel  Bros.  (1906)  110  N. 
W.  7,  130  Wis.  31. 

22.  Ferries.— The  states  have  exclu- 
sive power  to  establish  and  regulate 
ferries,  but  the  state  cannot  grant  fer- 
ry rights  which  will  seriously  impair 
the  navigation  of  a  river.  Conway  v. 
Taylor  (1861)  66  U.  S.  (1  Black)  603, 
IT  L.  Ed.  191. 

The  inclusion  of  railroad  ferries  in 
Act  Feb.  4,  1887,  §  1  (Comp.  St.  f 
8563),  as  one  of  the  subjects  regulated 
by  that  statute,  is  such  an  extension  of 
the  federal  authority  over  the  opera- 
tion by  a  railway  company  of  a  ferry 
upon  a  navigable  river  forming  the 
boundary  between  two  states  as  to  in- 
validate any  regulation  under  state  au- 
thority of  the  rates  to  be  charged  by 
such  company  for  the  interstate  fer- 
riage of  persons,  although  such  regu- 
lation relates  only  to  persons  other 
than  railroad  passengers.  New  York 
Cent.  A  H.  R.  B.  Co.  v.  Board  of 
Chosen  Freeholders  of  County  of  Hud- 
son (1913)  33  Sup.  Ct  269,  227  U.  S. 
248,  57  L.  Ed.  499. 

Suit  to  recover  damages  for  injuries 
alleged  to  have  been  done  to  certain 
lands,  and  to  a  certain  ferry  franchise 
by  reason  of  the  construction  of  a 
certain  dike  in  the  Mississippi  river  by 
the  defendant.  Held,  that  plaintiff  had, 
under  the  laws  of  Illinois,  and  accord- 
ing to  the  evidence,  no  title  to  the 
lands,  for  injury  to  which  the  suit  was 
brought;  that  the  act  of  the  general 
assembly  of  Blinds,  granting  a  char- 
ter for  a  ferry  across  the  Mississippi 
river,  under  which  the  plaintiff  claims, 
did  not  give  the  grantee  any  right  to 
control  the  channel  of  the  river,  or  to 
prevent  its  improvement,  without  com- 
pensation to  him  by  the  United  States. 
Lonergan  v.  Mississippi  River  Bridge 
Co.  (C.  C.  1881)  5  Fed.  777. 

Under  acts  of  Illinois  and  Missouri, 


a  ferry  privilege  had  been  granted 
across  the  Mississippi  river.  Act 
March  3,  1871,  authorized  the  building 
of  a  bridge,  and  in  pursuance  of  that 
act,  the  bridge  company  was  required 
to  erect'  a  dike  in  the  river,  which 
averted  the  channel,  and  caused  a  de- 
posit of  earth  so  as  to  destroy  the  fer- 
ry landing.  Held,  that  the  ferry  priv- 
ilege was  subject  to  the  power  of  con- 
gress to  regulate  navigation  and  com- 
merce, to  which  the  construction  of  the 
bridge  and  the  dike  were  incidents. 
Mississippi  River  Bridge  Co.  v.  Lon- 
ergan (1879)  91  111.  508. 

The  regulation  of  tolls  and  fares  at 
a  ferry  between  two  states  is  not  such 
a  regulation  of  commerce  as  is  ex- 
clusively in  the  power  of  congress,  un- 
der the  constitution  of  the  United 
States.  Freeholders  of  Hudson  County 
v.  State  (1853)  24  N.  J.  Law  (4  Zab.) 
718. 

23.  Bridoes.— The  states  may  author- 
ize all  structures  over  navigable  waters 
which  may  either  impede  or  improve 
navigation,  in  the  absence  of  federal 
legislation;  but,  when  congress  has 
legislated,  its  action  is  conclusive.  Gil- 
man  v.  City  of  Philadelphia  (1865)  70 
U.  S.  (3  Wall.)  713,  18  L.  Ed.  96; 
Pound  v.  Turck  (1877)  95  U.  S.  459, 
24  L.  Ed.  525;  Wisconsin  v.  City  of 
Duluth  (1877)  96  U.  S.  379,  24  L. 
Ed.  668;  Escanaba  &  Lake  Mich- 
igan Transp.  Co.  v.  City  of  Chicago 
(1883)  Hn  U.  S.  678,  2  Sup.  Ct.  185. 
27  L.  Ed.  442;  Milnor  v.  New  Jersey 
R.  Co.  (C.  O.  1857)  Fed.  Cas.  No. 
9,620;  Pennsylvania  R.  Co.  v.  New 
York  &  L.  B.  R.  Co.  (C.  C.  1873)  Fed. 
Cas.  No.  10,953;  State  v.  Inhabitants 
of  Freeport  (1857)  43  Me.  198;  Tal- 
bot County  Com'rs  v.  Queen  Anne 
County  Com'rs  (1878)  50  Md.  245. 

The  United  States  laws  for  the  en- 
rollment and  licensing  of  coasting  ves- 
sels are  such  legislation  as  prohibits  a 
state  from  impeding  navigation  by  the 
erection  of  a  bridge.  Gilman  v.  City  of 
Philadelphia  (1865)  70  U.  S.  (3  Wall.) 
713,  18  L.  Ed.  96. 

Powers  of  congress  and  of  a  state 
as  to  the  construction  of  a  bridge  over 
a  navigable  river  within  the  state  de- 
termined.   Id. 

The  paramount  power  of  regulating 
bridges  that  affect  the  navigation  of 
navigable  waters  of  the  United  States 
is  in  congress,  and  it  is  derived  from 
the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  states. 
The  power  of  congress  in  respect  to 
legislation  for  the  preservation  of  in- 
terstate commerce  is  free  from  state 
interference,  and  when,  therefore,  con- 
gress m  a  proper  way  declares  a  bridge 
across  a  navigable  river  of  the  United 
States  to  be  an  unlawful  structure,  no 
legislation  of  a  state  can  make  it  law- 
ful.   Newport  &  C.  Bridge  Co.  v.  U.  S. 
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(1881)  105  U.  S.  470,  475,  26  L.  Ed. 
1143. 

By  expending  money  in  improving  the 
Willamette  river  in  Oregon,  and  mak- 
ing Portland  a  port  of  entry,  congress 
did  not  assume  police  power  over  that 
stream  bo  as  to  deprive  the  state  of 
the  power  to  authorize  the  erection  of 
a  bridge  over  that  river  without  the 
consent  of  congress.  Willamette  Iron- 
Bridge  Co.  v.  Hatch  (1888)  8  Sup. 
Ot.  811,  817,  125  U.  S.  1,  31  L.  Ed. 
829,  reversing  decree  Wallamet  Iron 
Bridge  Co.  v.  Same  (C.  O.  1884)  19 
Fed.  347. 

Act  Feb.  14,  1859,  11  Stat  383,  ad- 
mitting Oregon  into  the  Union  and  pro- 
viding "that  all  the  navigable  waters 
of  said  state  shall  be  common  high- 
ways and  forever  free,  as  well  to  the 
inhabitants  of  said  state  as  to  all  other 
citizens  of  the  United  States,  without 
tax,  duty,  impost,  or  toll  therefor,"  did 
not  prohibit  obstructions  by  bridges  or 
otherwise  to  the  navigation  of  such 
waters  as  authorized  by  state  law 
where  congress  had  not  assumed  con- 
trol.    Id. 

The  power  of  congress  to  regulate 
commerce  is  paramount  to  the  power 
of  a  state  to  authorize  the  building  of 
a  bridge  across  a  public  river  naviga- 
ble from  the  sea.  Silliman  v.  Hudson 
River  Bridge  Co.  (C.  C.  1857)  Fed. 
Cas.  No.  12,851. 

A  state  statute,  authorizing  the  bridg- 
ing of  a  navigable  stream  within  the 
state,  is  not  in  conflict  with  tfie  consti- 
tutional power  of  congress  to  regu- 
late foreign  and  interstate  commerce, 
unless  in  conflict  with  a  special  enact- 
ment Pennsylvania  R.  Co.  v.  New 
York  &  L.  B.  R.  Co.  (C.  C.  1873)  Fed. 
Cas.  No.  10,953. 

The  provision  in  section  2  of  the 
act  of  Feb.  14,  1859  (11  Stat  383), 
admitting  Oregon  into  the  Union,  which 
declares  that  "all  the  navigable  waters 
of  said  state  shall  be  common  highways 
and  forever  free"  to  all  the  citizens  of 
the  United  States,  is  paramount  to  a 
law  of  the  state  authorizing  a  bridge 
to  be  erected  across  the  Wallamet  riv- 
er; and  therefore,  if  such  bridge  as 
proposed  to  be  constructed  will  mate- 
rially impede  or  obstruct  the  free  nav- 
igation of  said  river,  it  is  unlawful,  and 
the  parties  constructing  it  may  be  en- 
joined at  the  suit  of  riparian  owners  in- 
jured thereby.  Hatch  v.  Wallamet  Iron 
Bridge  Co.  (C.  C.  1881)  6  Fed.  320. 

The  New  Jersey  act  of  April  6, 
1886,  prohibiting  any  person  or  corpo- 
ration from  erecting  any  bridge,  etc., 
over  or  in  any  part  of  the  navigable 
waters  where  the  tide  ebbs  and  flows, 
and  separating  that  state  from  other 
states,  without  permission  from  the 
legislature  of  that  state,  is  unconstitu- 
tional so  far  as  it  is  sought  to  be  put 
into  operation  against  the  Staten  Is- 
land Rapid  Transit  Company,  a  cor- 
poration of  New  York,  claiming  to  exer- 
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cise  the  privilege  conferred  upon  it 
by  the  act  of  congress  of  June  16, 1886, 
of  erecting  and  maintaining  a  railroad 
across  Staten  Island  Sound,  or  Arthur 
Kill.  Stockton  v.  Baltimore  &  N.  Y. 
R.  Co.  (C.  C.  1887)  32  Fed.  9. 

The  power  of  congress  to  regulate 
bridges  over  navigable  waters  is  para- 
mount, and  where  it  comes  in  conflict 
with  that  of  a  state  the  latter  necessa- 
rily becomes  ineffective.  (1885)  18  Op. 
Atty.  Gen.  164. 

The  power  of  the  state  to  legislate 
in  regard  to  navigable  waters  is  sub- 
ject to  the  paramount  power  in  con- 
gress to  regulate  commerce  among  the 
several  states.  Until  congress  acts 
directly  in  the  matter  the  power  of  the 
state  is  plenary,  but  when  congress  has 
acted  with  reference  to  bridges  in  the 
state  its  will  must  control  so  far  as 
may  be  necessary  to  secure  free  nav- 
igation. (1891)  20  Op.  Atty.  Gen. 
101. 

Tlje  action  of  a  state  with  reference 
to  the  rights  of  parties  among  them- 
selves concerning  the  construction  of 
a  bridge  over  a  navigable  river  does 
not  affect  the  interests  of  the  United 
States  so  long  as  the  directions  of  the 
secretary  of  war  concerning  the  loca- 
tion and  plan  of  the  bridge  are  respect- 
ed.   (1896)  21  Op.  Atty.  Gen.  293. 

The  power  to  control  the  manage- 
ment of  a  drawbridge  over  a  navigable 
stream  after  its  construction,  by  re- 
quiring the  draw  to  be  kept  open  at  all 
proper  times,  etc.,  in  the  interest  of 
the  public  welfare,  is  in  the  federal  and 
state  government  Pedrick  v.  Raleigh 
&  P.  S.  R.  Co.  (N.  C.  1906)  55  S.  E. 
877. 

24.  Railroads   and    other   oarrier*.- 

The  state  of  Wisconsin,  at  least  after 
it  had  given  its  consent  to  the  Northern 
Pacific  Railroad  Company  to  enter  its 
territory  and  construct  its  road  (Act 
April  10,  1865),  could  not,  by  the  de- 
cisions of  its  courts,  transform  that 
corporation,  which  was  formed  by  na- 
tional legislation  for  national  purposes 
and  interstate  commerce,  into  one  of  a 
local  character,  with  rights  and  powers 
restricted  by  views  of  policy  applicable 
to  state  corporations.  Roberts  v. 
Northern  Pac.  R.  Co.  (1895)  15  Sup. 
Ct  756,  762,  158  U.  S.  1,  39  L.  Ed.  873. 

Rev.  St.  Ohio  1890,  |  3320,  requiring 
all  railroads  within  the  state  to  stop 
three  regular  passenger  trains,  if  so 
many  were  run  daily,  at  places  contain- 
ing over  3,000  inhabitants,  was  not  in- 
consistent with  R.  S.  §  5258,  Comp.  St 
§  10058,  which  was  not  intended  to  in- 
terfere with  the  state's  authority  to  en- 
act regulations  for  public  convenience 
only  incidentally  affecting  interstate 
commerce.  Lake  Shore  &  M.  S.  R.  Co. 
v.  Ohio  (1899)  19  Sup.  Ct.  465,  474, 
173  U.  S.  285,  43  L.  Ed.  702. 

A  state  statute  authorizing  a  railway 
company  incorporated  under  the  1**B 
of  the  state  to  issue  transportation  in 
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payment  for  printing  and  advertising 
most  give  way,  ao  far  aa  interstate 
transportation  is  concerned,  before  the 
provisions  of  the  act  to  regulate  com- 
merce (Act  Feb.  4,  1887,  and  Act  Feb. 
19,  1903,  and  Act  June  29, 1906,  amend- 
atory thereof  [Comp.  St  {  8597  et 
fteq.J),  under  which  a  carrier  can  accept 
nothing  but  money  in  exchange  for  in- 
terstate transportation.  Chicago,  I.  & 
Ii.  Ry.  Co.  v.  U.  S.  (1911)  31  Sup.  Ot 
272,  219  U.  S.  486,  55  U  Ed.  305,  af- 
firming judgment  U.  S.  v.  Chicago,  I.  & 
L.  Ry.  Co.  (C.  C.  1908)  163  Fed.  114. 
Congress  has  so  taken  possession  of 
the  subject  of  delivery  of  railroad  cars 
for  interstate  commerce  under  Act 
June  29,  1906,  as  to  invalidate,  when 
applied  to  cars  demanded  for  interstate 
commerce,  provisions  of  Laws  Minn. 
1907,  c  23  (Rev.  Laws  Supp.  1909,  §§ 
202a— 1  to  2023—13),  requiring  rail- 
road companies  to  furnish  freight  cars 
on  demand  under  penalty.  Chicago,  R. 
I.  tic  P.  Ry.  Co.  v.  Hardwick  Farmers' 
Elevator  Co.  (1913)  33  Sup.  Ct.  174, 
226  U.  S.  426,  57  L.  Ed.  284,  46  L.  R. 
A.  (N.  S.)  203,  reversing  judgment 
Hardwick  Farmers'  Elevator  Co.  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (1910)  124 
N.  W.  819,  110  Minn.  25,  19  Ann.  Cas. 
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Congress  has  not  taken  over  the  whole 
subject  of  terminals,  switching,  etc.,  of 
interstate  railways  so  as  to  invalidate 
all  state  regulations  as  to  interchange 
of  traffic.  Grand  Trunk  R.  Co.  of 
Canada  v.  Michigan  R.  R.  Commission 
(1913)  34  Sup.  Ct  152,  231  U.  S.  457, 
58  L.  Ed.  310,  affirming  decree  (D.  C. 
1912)  198  Fed.  1009. 

An  order  of  a  public  service  commis- 
sion directly  interfering  with  or  direct- 
ly regulating  interstate  commerce  is 
not  merely  erroneous,  but  is  absolutely 
void.  Delaware,  L.  &  W.  R.  Co.  v. 
Stevens  (C.  C.  1909)  172  Fed.  595. 

Congress,  having  been  given  sole  ju- 
risdiction over,  and  the  right  to  regu- 
late, interstate  commerce,  and  having 
created  the  interstate  commerce  com- 
mission as  a  tribunal  for  that  purpose, 
the  states  have  no  power  or  jurisdiction 
to  directly  interfere  with  or  directly 
regulate  the  same  by  public  service 
commissions  or  otherwise.     Id. 

Railroads  engaged  in  interstate  com- 
merce are  subjects  of  such  commerce, 
national  in  their  character,  and  the 
power  of  congress  over  the  same  is  ex- 
clusive, and  may  be  exercised  to  the 
utmost  extent,  and  the  sovereignty  of 
congress,  though  limited  to  specific  ob- 
jects, is  plenary  as  to  such  objects,  and 
the  power  over  commerce  among  the 
several  states  is  vested  in  congress  as 
absolutely  as  it  would  be  in  a  single 
government  having  in  its  constitution 
the  same  restrictions  on  the  exercise  of 
the  power  as  are  found  in  the  constitu- 
tion of  the  United  States.  U.  S.  v. 
Southern  Ry.  Co.  (D.  C.  1908)  164 
Fed.  847,  judgment  affirmed  Southern 
R.  Co.  v.  U.  S.  (1911)  32  Sup.  Ct  2, 
222  U.  S.  20,  56  L.  Ed.  72. 


When  a  state  statute  affecting  inter- 
state commerce  prescribes  different 
rules  from  those  prescribed  by  the  fed- 
eral statute,  or  where  the  enforcement 
of  both  may  expose  the  carrier  to  con- 
flicts in  its  duties,  the  state  statute 
must  yield.  Southern  Ry.  Co.  v.  Rail- 
road Commission  of  Indiana  (1913)  100 
N.  E.  337,  179  Ind.  23. 

Code  Iowa,  ^  2116,  relating  to  the 
duty  of  railway  companies  to  furnish 
cars,  held  not  affected  by  Interstate 
Commerce  Act  Feb.  4,  1887,  §  1,  as 
amended  by  Act  June  29,  1906,  §  1 
(Comp.  St  S  8563),  though  such  law 
superseded  the  state  law.  Carr  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (Iowa,  1916) 
155  N.  W.  840. 

Code  Iowa,  §  2116,  as  amended  by 
Acts  32d  Gen.  Assein.  c.  107,  placing 
the  burden  of  proving  compliance  with 
statutory  regulations  upon  railroad 
companies,  held  not  affected  by  Inter- 
state Commerce  Act  Feb.  4,  1887,  §  1, 
as  amended  by  Act  June  29,  1906,  §  1 
(Comp.  St  §  8563).    Id. 

The  interstate  commerce  commission 
having  tentatively  approved  the  revised 
demurrage  rules  under  Act  June  29, 
1906,  §  1,  amending  the  Interstate  Com- 
merce Act  (Comp.  St.  f  8563),  the  leg- 
islature had  no  jurisdiction  to  authorize 
the  state  railroad  commission  to  adopt 
different  rules  applicable  to  interstate 
commerce  by  Pub.  Acts  Mich.  1911,  No. 
173,  §  1,  amending  Pub.  Acts  1909,  No. 
300,  §§  3,  8.  Michigan  Cent  R.  Co.  v. 
Michigan  Railroad  Commission  (Mich. 
1914)  148  N.  W.  800. 

When  a  law  regulating  carriers,  pass- 
ed by  a  state  under  its  police  power  in- 
cidentally affecting  interstate  commerce, 
conflicts  with  an  act  of  congress  on  the 
same  subject-matter,  or  the  power 
granted  to  congress  has  been  exercised 
by  that  body,  the  act  of  the  state  legis- 
lature must  yield  and  be  superseded  by 
the  federal  act.  St  Louis  &  S.  F.  R. 
Co.  v.  State  (Okl.  1910)  107  Pac.  929. 

Laws  Vt  1906,  No.  122,  §§  8,  10  (P. 
S.  4539,  4541),  and  Laws  1910,  No. 
147,  §  1,  forbidding  any  railroad  to 
charge  demurrage  on  cars  received  or 
placed  for  loading  in  this  state  until 
four  days,  after  notice  to  the  consignee, 
without  limiting  such  charges  to  intra- 
state commerce,  held  repugnant  to  the 
commerce  clause  and  to  Interstate 
Commerce  Act,  §§  1,  6,  12,  as  amended 
June  29,  1906  (Comp.  St.  §§  8563, 8569, 
8576),  enforced  by  the  interstate  com- 
merce commission  by  demurrage  rules 
allowing  a  free  time  of  only  two  days. 
Sargent  v.  Rutland  R.  Co.  (Vt.  1913)  85 
A.  654. 

25.  —  Safety  appliances  and  other 
means  to  promote  safety.— The  validity 
of  Comp.  St  Neb.  1911,  c.  21,  §§  3,  4, 
in  so  far  as  they  impose  liability  on  a 
railroad  company  for  injury  to  an  em- 
ploye" engaged  in  interstate  commerce 
from  the  negligence  of  a  coemployg, 
and  modify  the  rule  of  contributory 
negligence,  is  not  affected  because  such 
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statute  covers  subjects  dealt  with  by 
Safety  Appliance  Act  March  2,  1893 
(Gomp.  St  {  8605  et  seq.),  as  to  neg- 
ligence of  railway  companies  relating 
to  cars,  roadbed,  eta  Missouri  Pac.  R. 
Co.  v.  Castle  (1912)  32  Sup.  Ct  606, 
608,  224  U.  S.  541,  56  L.  Ed.  875. 

Act  March  2,  1893  (Comp.  St  f 
8608),  invalidates,  as  applied  to  freight 
cars  between  points  within  the  state  on 
an  interstate  railway,  the  provisions  of 
Burns'  Ann.  St  Ind.  1908,  §  5280,  re- 
lating to  handholds  on  railway  cars. 
Southern  Ry.  Co.  v.  Railroad  Commis- 
sion of  Indiana  (1915)  35  Sup.  Ct  304, 
236  U.  S.  439,  59  L.  Ed.  661,  reversing 
judgment  (1913)  100  N.  E.  337,  179 
Ind.  23. 

Congress  having  determined  to  regu- 
late the  use  of  cars  running  on  inter- 
state railroads,  so  as  to  provide  for  the 
use  of  certain  safety  appliances  on  such 
cars,  has  by  said  acts  taken  affirmative 
action  in  regard  thereto,  and  to  this  ex- 
tent the  action  of  congress  is  exclusive. 
U.  8.  v.  Southern  Ry.  Co.  (D.  C.  1908) 
164  Fed.  347,  judgment  affirmed  South- 
ern R.  Co.  v.  U.  S.  (1911)  32  Sup.  Ct 
2,  222  U.  S.  20,  56  L.  Ed.  72. 

Laws  Ark.  1907,  p.  295,  regulating 
the  operation  of  railroads,  and  provid- 
ing that  certain  freight  trains  shall  be 
equipped  with  a  crew  of  not  less  than 
an  engineer,  a  fireman,  a  conductor,  and 
three  brakemen,  belongs  to  that  field  of 
legislation  in  which  it  is  competent  for 
both  the  state  and  nation  to  enter,  and 
is  therefore  not  in  violation  of  the  in- 
terstate commerce  clause.  Chicago, 
R.  I.  &  P.  Ry.  Co.  v.  State  (1908)  111 
S.  W.  456,  86  Ark.  412. 

The  acts  of  congress  legislating  on 
safety  appliances  and  other  means  to 
promote  the  safety  of  freight  trains 
engaged  in  commerce  did  not  exclude 
the  state  from  enacting  Laws  1907,  p. 
295,  regulating  the  operation  of  freight 
trains,  and  providing  that  crews  op- 
erating certain  freight  trains  should 
consist  of  not  less  than  an  engineer, 
fireman,  conductor,  and  three  brake- 
men.    Id. 

Safety  Appliance  Act,  §  2  (Comp.  St 
§  8606),  held  to  render  unenforceable 
as  to  a  railroad  engaged  in  interstate 
commerce  Acts  Ind.  1907,  c.  118  (Burns' 
Ann.  St.  Ind.  1914,  §  5279),  requiring 
automatic  couplers  like  to  those  re- 
quired by  the  federal  law,  and  prescrib- 
ing a  like  penalty.  Cleveland,  C,  C. 
&  St.  L.  Ry.  Co.  v.  Public  Service  Com- 
mission (Ind.  1915)  108  N.  E.  515. 

Act  March  2,  1893  (Comp.  St  §  8605 
et  seq.),  as  applied  to  freight  cars  on 
interstate  railways,  superseded  and  in- 
validated the  provisions  of  Burns'  Ann. 
St  Ind.  1914,  §  5278  et  seq.,  requiring 
grab  iron  8  on  all  railway  cars,  so  that 
no  action  for  the  penalty  could  be  main- 
tained under  the  state  law.  Southern 
Ry.  Co.  v.  Railroad  Commission  of  In- 
diana (Ind.  1915)  109  N.  E.  759. 

The  Safety  Appliance  Act  as  amend- 
ed by  Act  March  2,  1903  (Comp.  St  { 
8613  et  seq.),  held  to  supplant  the  state 
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laws  as  to  a  railroad  engaged  in  inter- 
state commerce,  and  to  apply  to  its 
logging  cars  used  exclusively  in  intra- 
state commerce.  State  v.  Orange  &  N. 
W.  Ry.  Co.  (Tex.  1915)  181  S.  W.  491 

When  cars  or  locomotives  which  are 
required  to  be  equipped  with  safety  ap- 
pliances under  the  Safety  Appliance 
Act  (Comp.  St  {  8605  et  seq.),  are 
used  upon  or  pass  over  a  railroad  which 
is  used  for  interstate  commerce,  the  fed- 
eral act  applies  and  is  supreme.  State 
v.  Beaumont  &  O.  N.  R.  R.  (Tex.  Civ. 
App.  1916)  183  S.  W.  120. 

In  view  of  exception  of  logging  trains 
in  federal  Safety  Appliance  Act  {Comp. 
St  §  8610),  enacted  under  the  com- 
merce clause  held,  that  the  Texas  Safe- 
ty Appliance  Act  was  inoperative  as  to 
logging  trains  of  railroads  engaged  in 
interstate  commerce;  congress*  inac- 
tion showing  that  it  did  not  intend  any 
regulation.    Id. 

26.  — -  Hours  of  service  of  em- 
ployes.—Congress  had  so  acted  upon 
the  subject  of  the  hours  of  labor  of 
interstate  railway  employes  by  enact- 
ing the  hours  of  service  act  (Act 
March  4,  1907  (Comp.  St.  §  8677  et 
seq.),  as  to  preclude  a  state,  during 
the  period  between  the  date  of  that  act 
and  the  time  when,  by  its  express 
terms,  it  should  go  into  effect,  from 
making  or  enforcing  as  to  such  em- 
ployes a  local  regulation  limiting  hours 
of  labor.  Northern  Pac  Ry.  Co.  v. 
State  of  Washington  (1912)  32  Sup.  Ct 
160,  222  U.  S.  370,  56  L.  Ed.  237  (re- 
versing judgment  State  v.  Northern 
Pac.  Ry.  Co.  [1909]  102  Pac.  876,  63 
Wash.  673,  17  Ann.  Cas.  1013);  Erie 
R.  Co.  v.  People  of  State  of  New  York 
(1914)  34  Sup.  Ct  756,  233  U.  S.  671, 
58  L.  Ed.  1149,  52  L.  R.  A.  (N.  S.)  266, 
Ann.  Cas.  1915D,  138,  reversing  judg- 
ment People  v.  Erie  R.  Co.  (1910)  91 
N.  E.  849,  198  N.  Y.  369,  29  L.  R.  A 
(N.  S.)  240,  139  Am.  St  Rep.  828,  Id 
Ann.  Cas.  811. 

Labor  Law  N.  Y.  {  8,  relative  to 
hours  of  service  of  railway  signalmen, 
is  superseded*  as  to  employes  engaged 
in  interstate  commerce  by  the  Hours 
of  Service  Law  (Comp.  St  I  8677  et 
seq.).  People  v.  New  York  Cent  &  H. 
R.  R.  Co.  (1914)  148  N.  Y.  S.  495,  re- 
versing order  (1914)  147  N.  Y.  S.  789. 

The  power  of  congress  over  inter- 
state commerce  is  plenary,  and,  as  in- 
cident thereto,  it  may  regulate  the  in- 
strumentalities engaged  in  the  business, 
and  may  prescribe  the  number  of  con- 
secutive hours  an  employe*  of  a  carrier 
so  engaged  may  be  required  to  remain 
on  duty,  and,  when  it  does  legislate  on 
the  subject,  its  act  supersedes  any  and 
all  state  legislation  on  the  subject 
State  v.  Northern  Pac.  Ry.  Co.  (1909) 
102  Pac  876,  53  Wash.  673. 

27. Liability  for  Injuries  te  en- 

ployisw— The  laws  of  the  several  states, 
in  so  far  as  they  cover  the  same  field, 
were  superseded  by  the  Employers'  14- 
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ability  Act  April  22,  1908  (Oomp.  St 
$  8657  et  seq.),  regulating  the  liability 
of  interstate  railway  carriers  for  the 
death  or  injury  of  their  employe's  while, 
engaged  in  interstate  commerce.  Mon- 
dou  y.  New  York,  N.  H.  &  H.  R.  Co. 
(1912)  32  Sup.  Ct.  169,  223  U.  S.  1, 56 
L.  Ed.  327,  38  L.  B.  A.  (N.  S.)  44  (re- 
versing judgment  [1909]  73  A.  762,  82 
Conn.  373);  St  Louis,  LM.&8.  By. 
Co.  y.  Hesterly  (1913)  33  Sup.  Ct 
703,  228  U.  S  702,  57  L.  Ed.  1031; 
Seaboard  Air  Line  By.  y.  Horton  (1914) 

34  Sup.  Ct  635,  233  U.  S.  492,  58 
L.  Ed.  1062  (reversing  judgment  [1913] 
Horton  y.  Seaboard  Air  Line  B.  Co., 
78  &  B.  494,  162  N.  C.  424) ;  Toledo, 
St  L.  &  W.  B.  Co.  y.  Slayin  (1915) 

35  Sup.  Ct  306,  236  U.  S.  454,  59  L. 
Ed.  671  (reversing  judgment  Slavin  v. 
Toledo,  St  L.  &  W.  B.  Co.  [1913]  106 
N.  E.  1077,  88  Ohio  St  536);  Dew- 
berry v.  Southern  By.  Co.  (C.  C.  1910) 
175  Fed.  307;  Bottoms  v.  St.  Louis  & 
S.  F.  B.  Co.  (C.  C.  1910)  179  Fed. 
318;  Troxell  v.  Delaware  L.  &  W.  B. 
Co.  (C.  C.  1910)  180  Fed.  871  (re- 
versed [1910]  183  Fed.  373,  105  C.  O. 

A.  593,  certiorari  denied  [1911]  31  Sup. 
Ct  469,  219  U.  S.  584,  55  L.  Ed.  346) ; 
Ex  parte  Atlantic  Coast  Line  B.  Co. 
(Ala.  1914)  67  So.  256  (reversing  judg- 
ment Atlantic  Coast  Line  B.  Co.  v. 
Jones  [1913]  63  So.  693,  9  Ala.  App. 
499);  Atlantic  Coast  line  B.  Co.  v. 
Jones  (Ala.  1915)  67  So.  632;  Wagner 
v.  Chicago  &  A.  B.  Co.  (1914)  106  N. 

E.  809,  265  111.  245  (affirming  judg- 
ment [1913]  180  HI.  App.  196);  De- 
vine   v.  Chicago,  B.   I.  &  P.  By.  Co. 

(1914)  185  III.  App.  488  (judgment 
affirmed  [1914]  107  N.  E.  595) ;  South- 
ern By.  Co.  v.  Howerton  (Ind.  1914) 
105  N.  E.  1025  (reversing  judgment 
[1913]  101  N.  E.  121,  rehearing  denied 
[1914]  106  N.  E.  369) ;  Vandalia  B.  Co. 
v.  Stringer  (Ind.  1914)  106  N.  E.  865 
(rehearing  denied  [1915]  107  N.  E. 
673);  McGarvey's  Guardian  v.  McGar- 
vey's Adm'r  (1915)  173  S.  W.  765,  163 
Ky.  242. 

The  Employers'  Liability  Act,  as 
amended  by  Act  April  5,  1910  (Comp. 
St.  §§  8657-8065),  supersedes  the  state 
laws  so  far  as  they  cover  the  same 
field.  Penny  v.  New  Orleans  Great 
Northern  B.  Co.  (1914)  66  So.  313, 
135  La.  962;  Corbett  v.  Boston  &  M. 

B.  B.  (1914)  107  N.  E.  60,  219  Mass. 
351;  Miller  v.  Kansas  City  Western  By. 
Co.  (1914)  168  S.  W.  336,  180  Mo. 
App.  371;  Hawkins  v.  St.  Louis  &  S. 

F.  R.  Co.  (Mo.  1915)  174  S.  W.  129; 
Cross    v.    Chicago,  B.    &    Q.    B.    Co. 

(1915)  177  S.  W.  1127,  191  Mo.  App. 
202;  Grybowaki  v.  Erie  B.  Co.  (N.  J. 
1915)  95  A.  764;  Winfield  v.  New  York 
Cent.  &  H.  B.  B.  Co.  (1915)  110  N.  B. 
614,  216  N.  Y.  284;  Gee  v.  Lehigh  Val- 
ley B.  Co.  (1914)  148  N.  Y.  S.  882, 
163  App.  Div.  274;  Erie  B.  Co.  v. 
Welsh  (Ohio,  1913)  105  N.  E.  189; 
Oberlin  v.  Oregon-Washington  B.  & 
Navigation  Co.    (Or.   1914)    142  Pac 


564;  Kamboris  v.  Oregon- Washington 
B.  &  Navigation  Co.  (Or.  1915)  146 
Pac.  1097;  Hogarty  v.  Philadelphia  & 
B.  By.  Co.  (1914)  91  A.  854,  245  Pa. 
443. 

When  the  federal  Employers'  Liabil- 
ity Act  (Comp.  St.  {  8657  et  seq.)  ap- 
plies, it  is  the  supreme  law  of  the  land, 
and  supersedes  all  other  remedies. 
Delaware,  L.  &  W.  B.  Co.  v.  Yurkonis 
(1915)  220  Fed.  429  (affirming  judg- 
ment Yurkonis  v.  Delaware,. L.  &  W. 
B.  Co.  [D.  C.  1914]  213  Fed.  537,  and 
, appeal  dismissed  Delaware,  L.  &  W. 
B.  Co.  v.  Yurkonis  (1915)  35  Sup.  Ct 
902,  238  U.  S.  439,  59  L.  Ed.  1397); 
Howard  v.  Nashville,  C.  &  St.  L.  By. 
Co.  (Tenn.  1915)  179  S.  W.  380. 

The  federal  courts  are  presumed  to 
be  cognizant,  without  pleading,  of  the 
employers'  liability  act  of  April  22, 
1908,  and  to  know  that,  with  respect  to 
the  responsibility  of  interstate  carriers 
by  railroad  to  their  employes  injured 
in  such  commerce  after  its  enactment, 
it  had  the  effect  of  superseding  state 
laws  upon  the  subject  Missouri,  K.  & 
T.  By.  Co.  v.  Wulf  (1913)  33  Sup.  Ct 
135,  226  U.  S.  570,  57  L.  Ed.  355,  Ann. 
Cas.  1914B,  134. 

The  liability  of  an  interstate  railway 
carrier  for  injuries  to  an  employe1  en- 
gaged in  interstate  commerce  is  meas- 
ured by  the  federal  employers'  liability 
act  of  April  22,  1908  (Comp.  St  f 
8657  et  seq.).  St.  Louis,  I.  M.  &  S. 
B.  Co.  v.  Hesterly  (1913)  33  Sup.  Ct. 
703,  228  U.  S.  702,  57  L.  Ed.  1031, 
reversing  judgment  (1911)  135  S.  W. 
874,  98  Ark.  240. 

Nothing  in  the  state  statute  for  the 
distribution  of  personal  property  can 
defeat  the  rights  of  the  childless  widow 
of  an  interstate  railway  employ^  to  the 
proceeds  of  a  judgment  obtained  by  her 
as  administratrix  against  the  carrier 
under  Employers'  Liability  Act  April 
22,  1908,  f  1  (Comp.  St  f  8657),  or 
section  9  as  added  by  Act  April  5, 
1910,  {  2  (Comp.  St  §  8665).  Taylor 
v.  Taylor  (1914)  34  Sup.  Ct.  350,  232 
U.  S.  363,  58  L.  Ed.  638,  reversing 
judgment  In  re  Taylor  (1912)  97  N.  E. 
502,  204  N.  Y.  135,  which  affirmed 
(1911)  129  N.  Y.  S.  378,  144  App.  Div. 
634. 

The  common -law  rule  as  to  assump- 
tion of  risk  from  the  defective  appli- 
•  ance  governs  an  action  under  Employ- 
ers' Liability  Act  April  22,  1908 
(Comp.  St.  §  8657  et  seq.),  where  such 
appliance  is  not  covered  by  any  federal 
statute  to  the  exclusion  of  any  state 
statute,  which  like  Bevisal  N.  C.  1905, 
{  2646,  abolished  assumption  of  risk  as 
a  bar  to  the  action  by  a  railroad  em- 
ploye for  an  injury  caused  by  defective 
appliance,  since  otherwise  the  subject- 
matter  would  be  controlled  by  the  state 
laws  and  not  by  the  federal  statute, 
which  in  section  4  (Comp.  St.  §  8660), 
abolishes  assumption  of  risk  when  the 
violation  of  a  federal  statute  contribut- 
ed to  the  injury  of  an  employe1.     Sea- 
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board  Air  line  Ry.  ▼.  Horton  (1014) 
34  S.  Ct.  635,  233  U.  S.  492,  58  L.  Ed. 
1062,  reversing  judgment  Horton  v. 
Seaboard  Air  Line  R.  Co.  (1913)  78  S. 
E.  494,  162  N.  C.  424. 

A  declaration  stating  a  good  cause  of 
action  under  the  federal  employers'  lia- 
bility act  of  April  22,  1908  (Comp.  St 
8  8657  et  Beq.),  may  afford  a  basis  for 
a  recovery  under  the  state  law  after 
eliminating  allegations  that  the  injury 
occurred  in  interstate  commerce,  which 
was  not  sustained  by  the  proof.  Wa- 
bash R.  Co.  v.  Hayes  (1914)  34  Sup. 
Ct.  729,  234  U.  S.  86,  58  L.  Ed.  1226, 
dismissing  writ  of  error  Hayes  v.  Wa- 
bash R.  Co.  (1913)  180  111.  App.  511. 

The  provisions  of  Act  N.  M.  March 
11,  1903  (Laws  1903,  p.  51,  c.  33),  re- 
lating to  suits  for  wrongful  death  and 
personal  injuries,  so  far  as  they  apply 
to  suits  by  employes  against  a  railroad 
company,  were  superseded  by  the  fed- 
eral employers*  liability  act  (Act  June 
11, 1906,  c.  3073,  34  Stat.  232).  South- 
ern Pac.  Co.  v.  McGinnis  (1909)  174 
Fed.  649,  98  C.  C.  A.  403. 

If  a  complaint  states  a  cause  of  ac- 
tion under  the  federal  employers'  liabil- 
ity act  (Comp.  St.  §  8657  et  seq.),  and 
also  under  a  state  statute,  but  shows 
that  at  the  time  of  the  injury  both 
plaintiff  and  defendant  were  engaged  in 
interstate  commerce,  the  federal  stat- 
ute controls.  Peek  v.  Boston  &  M.  R, 
R.  (D.  C.  1915)  223  Fed.  448. 

The  employers'  liability  act  (Act 
April  22,  1908  [Comp.  St.  §  8657]), 
makes  every  railroad  company  while 
engaging  in  interstate  commerce  liable 
in  damages  to  one  suffering  injuries 
while  employed  by  such  carrier  in  such 
commerce,  or,  in  case  of  his  death,  to 
his  personal  representative,  for  the 
benefit  of  the  widow,  etc,  and,  if  none, 
of  his  parents,  and,  if  none,  for  the 
benefit  of  the  next  of  kin,  for  such  in- 
jury or  for  death  resulting  from  the 
negligence  of  other  employe's  or  defects 
in  equipment.  Held  that,  while  a  state 
statute  regulating  interstate  commerce 
which  necessarily  conflicted  with  an  act 
of  congress  is  superseded  by  the  latter, 
the  state  might  act  on  that  subject  in 
absence  of  exclusive  legislation  by  con- 
gress, and  the  federal  employers'  liabil- 
ity act  does  not  conflict  with,  so  as  to 
supersede,  a  state  statute  providing 
that  a  cause  of  action  for  personal  in- 
juries shall  survive  in  favor  of  the  per- 
sonal representative  of  the  injured  par- 
ty, the  recovery  inuring  to  the  exclu- 
sive benefit  of  the  widow  or  next  of 
kin;  it  not  creating  a  right  of  action, 
but  only  preserving  one  which  would 
have  otherwise  abated  on  the  injured 
person's  death.  St.  Louis,  I.  M.  &  S. 
Ry.  Co.  v.  Hesterly  (1911)  135  S.  W. 
874,  98  Ark.  240. 

An  agreement  between  a  master  and 
a  servant,  engaged  in  interstate  com- 
merce, that  a  written  claim  stating  the 
particulars  of  the  accident  should  be 
filed  within  30  days  after  injury,  held 
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void  under  the  Employers'  Liability  Act 
(Comp.  St.  {  8657  et  seq.);  it  super- 
seding state  legislation,  and  creating  a 
new  liability.  Chicago,  R  L  &  P.  Ry. 
Co.  v.  Pearce  (Ark.  1915)  175  S.  W. 
1160,  L.  R.  A.  1915F,  551. 

The  Employers'  Liability  Act  (Comp. 
St.  §  8657  et  seq.),  is  exclusive  of  state 
legislation,  and  prevents  recovery  un- 
der the  California  Workmen's  Compen- 
sation Act  by  an  interstate  employe" 
whose  injury  was  not  caused  by  the 
carrier's  negligence.  Smith  v.  Indus- 
trial Accident  Commission  of  Califor- 
nia (1915)  147  Pac.  600,  26  CaL  App. 
560. 

Conditions  stated  under  which  Gen. 
St.  Fla.  1906,  §  3147,  giving  a  right  of 
action  to  the  father  for  wrongful  death 
of  his  minor  child,  is  superseded  by  the 
Employers'  Liability  Act  (Comp.  St  | 
8657  et  seq.).  Flanders  v.  Georgia 
Southern  &  F.  Ry.  Co.  (FUl  1914)  67 
So.  68. 

Where  the  facts  on  which  an  action 
under  Gen.  St  Fla.  1906,  ft  3147,  for 
wrongful  death,  must  rest,  bring  the 
case  within  the  paramount  Employers' 
Liability  Act  (Comp.  St.  §  8657  et 
seq.),  it  is  immaterial  how  or  when  the 
real  facts  are  developed.  Flanders  v. 
Georgia  Southern  &  F.  Ry.  Co.  (1914) 
67  So.  68,  68  Fla.  479. 

Where  the  facts  developed  bring  the 
federal  interstate  commerce  law  into 
operation,  such  law  excludes  all  con- 
flicting state  regulations,  though  an  in- 
trastate operation  be  also  involved.    Id. 

Where  an  employe"  of  a  common  car- 
rier was  fatally  injured  while  engaged 
in  interstate  commerce,  the  federal  law 
controlled,  though  the  employe"  and  car- 
rier were  also  engaged  in  intrastate 
commerce.     Id. 

Workmen's  Compensation  Act  Dl. 
1911  held  not  to  apply  to  railroad  em- 
ploye" engaged  in  interstate  commerce, 
in  view  of  sections  1  and  2;  the  Em- 
ployers' Liability  Act  (Comp.  St  f 
8657  et  seq.),  covering  that  subject 
Staley  v.  Illinois  Cent  R.  Co.  (1915) 
109  N.  E.  342,  268  HI.  356,  L.  R.  A. 
1916A,  450,  reversing  judgment  (1914) 
186  HI.  App.  593. 

Rights  and  liabilities  under-  federal 
Employers'  Liability  Act  and  Illinois 
Workmen's  Compensation  Act  held  not 
cumulative  by  reason  of  section  5  of 
the  Liability  Act,  relative  to  offsetting 
payments  to  insurance  relief,  benefit,  or 
indemnity.     Id. 

If  a  railroad  employe"  was  killed  while 
engaged  in  interstate  commerce,  an  ac- 
tion for  his  wrongful  death  must  be 
brought  under  the  act  of  congress 
(Comp.  St  H  8657-8665),  relating  to 
the  liability  of  common  carriers  for  in- 
juries to  their  employe's,  etc,  instead 
of  under  the  state  statutes.  Armbrus- 
ter  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(Iowa,  1914)  147  N.  W.  337. 

The  federal  Employers'  Liability  Act 
(Comp.  St  §  8657  et  seq.),  providing 
for  liability  for  injury  to  or  death  of 
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employs  engaged  in  interstate  com- 
merce, held  not  to  take  away  a  father's 
right,  under  the  state  or  common  law, 
to  recover  for  the  loss  of  services  of 
his  minor  child,  resulting  from  injury. 
Nelson  v.  Illinois  Cent  R.  Co.  (Iowa, 
1915)  155  N.  W.  169. 

In  a  miner's  action  for  injuries  due 
to  defendant's  failure  to  comply  with 
Gen.  St  Kan.  1909,  §  4987,  wherein  it 
was  alleged  that  at  the  time  of  injury 
he  was  employed  in  mining  coal  to  be 
used  by  defendant  in  running  engines 
doing  an  interstate  railroad  business, 
and  that  the  federal  employers'  liabil- 
ity act  conferred  exclusive  jurisdiction 
on  the  federal  courts,  held,  that  the 
state  court  had  jurisdiction.  Bais- 
drenghien  v.  Missouri,  K.  &  T.  Ry.  Co, 
(1914)  139  Pac.  428,  91  Kan.  730. 

The  exclusive  remedy  of  an  employe 
on  a  railroad  injured  while  engaged  in 
interstate  commerce  is  under  the  fed- 
eral statute  (Comp.  St  §  8657),  al- 
though he  may  pursue  that  remedy  in 
the  state  courts.  Moliter  v.  Wabash 
R.  Co.  (1914)  168  S.  W.  250,  180  Mo. 
App.  84. 

While  the  authority  of  congress  over 
interstate  carriers  is  paramount,  a 
state  court  having  jurisdiction  of  the 
class  of  actions  embraced  within  the 
employers'  liability  act  as  amended 
(Comp.  St.  §  8662),  may  enforce  claims 
arising  thereunder;  the  relief  sought 
being  governed  by  the  rulings  of  the 
federal  courts,  and  an  appeal  lying 
from  the  state  court  of  last  resort  to 
the  United  States  Supreme  Court 
Hardwick  v.  Wabash  R.  Co.  (1914)  168 
S.  W.  328,  181  Mo.  App.  156. 

A  fireman  on  a  locomotive,  drawing 
a  train  of  empty  cars  to  a  point  in  an- 
other state  and  along  an  interstate 
railroad,  is  engaged  in  interstate  com- 
merce, and  the  action  for  his  death 
must  be  brought  under  the  Employers' 
Liability  Act  (Comp.  St  §  8657  et 
seq.).  Thompson  v.  Wabash  Ry.  Co. 
(Mo.  1914)  171  S.  W.  364. 

Assumption  of  risk  held  available  not- 
withstanding Employers'  Liability  Act, 
|  4  (Comp.  St  §  8660),  in  cases  not 
provided  for  by  the  act  Fish  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (Mo.  1914) 
172  S.  W.  340. 

Action  for  the  death  of  a  trackwalk- 
er on  a  track  used  for  interstate  com- 
merce, held  not  sustainable  under  the 
state  statute,  being  governed  by  the 
federal  Employers'  Liability  Act  (Comp. 
St  i  8657  et  seq.).  Sells  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.  (Mo.  1915)  181  S. 
W.  106. 

The  Employers'  Liability  Act  (Comp. 
St  §  8657  et  seq.),  furnishes  an  exclu- 
sive remedy  for  all  cases  coming  within 
it,  to  the  exclusion  of  any  state  statute, 
so  that  the  two-year  limitation  provided 
by  section  6  (Comp.  St  §  8662),  ap- 
plies to  an  action  for  injury  to  an  em- 
ploye1  in  interstate  commerce.     Shan- 


non v.  Boston  &  M.  R.  R.  (1914)  92 
A.  167,  77  N.  H.  349. 

The  federal  Employers'  Liability  Act 
of  1908  (Comp.  St  ft  8657  et  seq.),  is 
not  in  conflict  with  and  does  not  super- 
sede the  New  Jersey  Workmen's  Com- 
pensation Act  Hammill  v.  Pennsyl- 
vania R.  Co.  (1915)  94  A.  313,  87  N. 
J.  Law,  388. 

Federal  Employers'  Liability  Act 
(Comp.  St.  §  8657  et  seq.)  does  not 
prevent  recovery  under  New  Jersey 
Workmen's  Compensation  Act  of  1911 
for  death  of  railroad  employe  in  New 
Jersey  while  engaged  in  interstate 
commerce.  West  Jersey  Trust  Co. 
v.  Philadelphia  &  R.  Ry.  Co.  (N.  J. 
1915)  95  A.  753. 

New  Jersey  Workmen's  Compensa- 
tion Act  1911,  §  7,  held  to  apply  to 
employe's  engaged  in  interstate  com- 
merce where  injury  or  death  results 
without  negligence,  notwithstanding 
Employers'  Liability  Act,  §  1  (Comp. 
St  S  8657).  Winfield  v.  Erie  R.  Co.  (N. 
J.  1916)  96  A.  394. 

The  federal  Employers'  Liability  Act 
(Comp.  St.  (  8657  et  seq.)  held  not  to 
prevent  recovery  under  the  New  York 
Workmen's  Compensation  Law  by  a 
railroad  employe*  accidentally  injured 
while  tamping  ties  in  the  employment 
of  a  railroad  company  then  engaged  in 
interstate  commerce.  Winfield  v.  New 
York  C«>nt  &  H.  R.  R.  Co.  (1915)  110 
N.  E.  614.  216  N.  Y.  284,  Ann.  Cas. 
1916A,  817. 

The  New  York  Workmen's  Compen- 
sation Law  does  not,  in  view  of  sec- 
tion 144,  apply  to  injuries  caused  by 
negligence  to  those  engaged  in  inter- 
state  commerce  and  within  the  federal 
Employers'  Liability  Act  (Comp.  St 
§  8657  et  seq.).     Id. 

Act  Ohio  Feb.  28,  1908  (99  Ohio 
Laws,  p.  25  [Gen.  Code,  ^  9017]),  in  so 
far  as  it  undertakes  to  impose  a  lia- 
bility on  common  carriers  by  railroad 
while  engaged  in  interstate  commerce, 
is  void,  but  in  so  far  as  it  undertakes 
to  impose  the  same  liability  on  such 
carriers  while  engaged  in  intrastate 
commerce  1b  a  valid  enactment  War- 
ren v.  Hannon  (1912)  34  Ohio  Cir.  Ct 
R.  11,  judgment  affirmed  (1914)  106 
N.  E.  1085,  89  Ohio  St  459. 

The  language  of  the  act,  which  divides 
railroads  into  those  which  are  in  whole 
and  those  which  are  in  part  within  the 
state,  does  not  distinguish  between 
common  carriers  by  railroad,  when  en- 
gaged in  interstate  commerce  and  when 
engaged  in  intrastate  commerce,  nor 
furnish  an  universal  rule  applying  to 
all  actions  for  personal  injuries,  as 
such  a  regulation  would  apply  to  all 
commerce;  but  there  is  nothing  in  the 
act  to  warrant  the  presumption  that  the 
legislature  would  not  have  passed  it, 
were  it  to  be  superseded,  as  it  was,  by 
Act  April  22,  1908,  in  so  far  .as  it  ap- 
plied to  interstate  commerce.     Id. 

Where  both  the  cause  of  action  and 
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Co.  v.  Bilisoly  (Va.  1914)  82  S.  E.  91. 

The  amendment  of  1910  to  the  Inter- 
state Commerce  Act  (Comp.  St  §  8563), 
does  not  supersede  the  laws  of  a  state 
permitting  the  recovery  for  mental  an- 
i  guish  for  the  failure  to  deliver  an  in- 
terstate message,  notwithstanding  the 
Carmack  Amendment  Bailey  y.  West- 
ern Union  Telegraph  Co.  (Tex.  Civ. 
App.  1914)  171  S.  W.  839. 

Act  June  18,  1910  (Comp.  St  1 8563), 
which  made  telegraph  companies  sub- 
ject to  federal  rules  and  regulations, 
held  to  supersede  state  statutes  in  so 
far  as  they  impose  penalties  for  delay  in 
the  transmission  of  interstate  messages. 
Western  Union  Telegraph  Co.  v.  First 
Nat  Bank  of  Berryville  (1914)  83  S.  B. 
424,  116  Va.  1009. 

29.  Manufacture  and  sale  of  goods.— 

Section  5977,  Comp.  St.,  imposes  spe- 
cial taxes  on  manufactures  of  oleomar- 
garine, and  wholesale  and  retail  deal- 
ers therein.  Section  5977  also  declares 
that  Comp.  St.  §§  5955-5959,  5961-59(54, 
5970,  are,  so  far  as  applicable,  made 
to  extend  to  and  include  such  taxes,  and 
the  persons  on  whom  they  are  imposed. 
Section  5970,  provides  that  the  pay- 
ment of  any  tax  imposed  by  the  internal 
revenue  laws  for  carrying  on  any  busi- 
ness shall  not  exempt  any  person  from 
any  penalty  provided  by  the  laws  of  a 
state  for  carrying  on  the  same  within 
Buch  state,  or  authorize  such  business 
contrary  to  the  laws  of  such  state,  or 
in  places  prohibited  by  municipal  law; 
nor  prohibit  any  state  from  placing  a 
tax  on  the  same  business.  Held,  that 
section  5977  was  not  intended  to  inter- 
fere with  the  exercise  by  the  states  of 
any  authority  they  can  rightfully  exer- 
cise over  the  sale  of  oleomargarine 
therein.  Plumley  v.  Massachusetts 
(1S94)  15  Sup.  Ct.  154,  155  U.  S.  461, 
39  L.  Ed.  223. 

An  article  which  congress  taxes,  and 
recognizes  as  a  proper  subject  of  for- 
eign and  interstate  commerce,  cannot 
be  totally  excluded  from  a  state  merely 
because  it  is  subject  to  adulteration 
with  substances  injurious  to  health. 
Schollenberger  v.  Commonwealth  of 
Pennsylvania  (1898)  18  Sup.  Ct  757, 
171  U.  S.  1,  43  L.  Ed.  49. 

Congress  did  not  by  passage  of  Food 
and  Drugs  Act  June  30,  1906  (Comp. 
St.  §  8717),  for  the  prevention  of  adul- 
teration and  misbranding  of  foods  and 
drugs  when  the  subject  of  interstate 
commerce,  prohibit  the  enactment  of 
Acts  Ind.  1907,  c.  206,  relating  to  sales 
of  foodstuffs  in  original  packages.  Sav- 
age v.  Jones  (1912)  32  Sup.  Ct  715, 
225  U.  S.  501,  56  L.  Ed.  1182. 

There  is  no  conflict  between  the  pro- 
visions of  the  Food  and  Drugs  Act  of 
June  30,  1906  (Comp.  St.  §  8717  et 
seq.),  for  the  prevention  of  adultera- 
tion and  misbranding  of  foods  and 
drugs  when  the  subject  of  interstate 
commerce,  and  Code  Supp.  Iowa  1907, 
i§  5077a6-5077a24,  as  applied  to  sales 
by   importers  in   original  packages   of 
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concentrated  commercial  feeding  stuffs. 
Standard    Stock    Food   Co.   ▼.   Wright 

(1912)  32  Sup.  Ct.  784,  225  U.  S.  540, 
56  L.  Ed.  1197. 

Construing   the   word    "package"  as 
used  in  Food  and  Drugs  Act,  H  7,  8 

(Comp.  St  §{  8723,  8724),  as  referring 
to  the  immediate  container  of  the  arti- 
cle, and  not  to  the  outside  wrapping, 
does  not  render  the  statute  invalid  as 
in  excess  of  the  power  of  congress  over 
interstate  commerce.  McDermott  v. 
State  of  Wisconsin  (1913)  33  S.  Ct 
431,  228  U.  S.  115,  57  L.  Ed.  754,  47 
L.  K.  A.  (N.  S.)  984,  Ann.  Cas.  1915A, 
39,  reversing  judgment  (1910)  126  N. 
W.  888,  143  Wis.  18,  21  Ann.  Cas. 
1315. 

Permitting  a  sale  of  cans  of  a  mixture 
of  glucose  and  refiner's  syrup  shipped 
into  the  state  only  when  the  labels  pre- 
scribed by  Laws  Wis.  1907,  c.  557, 
governing  the  sales  of  food  products, 
are  substituted  for  those  affixed  in  an 
honest  attempt  to  comply  with  the 
food  and  drugs  act  of  June  30,  1906 
(Comp.  St  f  8717  et  seq.),  is  an  un- 
lawful attempt  by  the  state  to  discred- 
it and  burden  legitimate  federal  regula- 
tions of  interstate  commerce,  to  de- 
stroy rights  arising  out  of  the  federal 
statute  which  have  accrued  both  to  th¥ 
government  and  the  shipper,  and  to  im- 
pair the  effect  of  a  federal  law  which 
has  been  enacted  under  the  constitu- 
tional power  of  congress  over  the  sub- 
ject    Id. 

Congress  having,  by  the  food  and 
drugs  act  of  June  30,  1906  (Comp.  St 
§  8717  et  seq.),  made  adulterated  and 
misbranded  articles  contraband  of  in- 
terstate commerce,  could,  in  order  to 
make  the  legislation  effective,  author- 
ize, as  it  did  in  section  10  of  that  act 
(Comp.  St.  §  8726),  seizures  for  con- 
fiscation and  condemnation  so  long  as 
the  articles  remained  unsold,  whether 
in  the  original  packages  or  not;  and 
such  means  of  enforcement  may  not  be 
thwarted  by  state  legislation,  like  Laws 
Wis.  1907,  c.  557,  under  which  cans  of 
a  mixture  of  glucose  and  refiner's  syrup 
which  have  been  removed  from  the  box- 
es in  which  they  were  shipped  in  in- 
terstate commerce,  and  are  held  upon 
the  shelves  of  the  importers  for  sale, 
must  bear  only  the  labels  required  by 
the  state  law,  to  the  exclusion  of  those 
affixed  conformably  to  the  federal  law. 
Id. 

The  anti-trust  statute  of  Missouri 
(Rev.  St  Mo.  1899,  §§  8965-8970)  does 
not  apply  to  a  contract  for  the  sale  of 
goods  to  be  manufactured  in  another 
state  and  delivered  to  the  vendee  in 
Missouri;  such  contract  relating  to  in- 
terstate commerce,  the  regulation  of 
which  is  within  the  exclusive  authority 
of  congress.  Hadley-Dean  Plate  Glass 
Co.  v.  Highland  Glass  Co.  (1906)  143 
Fed.  242,  74  C.  C.  A.  462. 

St.  Wis.  '1913,  §  4601— la,  relative  to 
branding  articles  containing  glucose, 
held  void  as  applied  to  interstate  com- 
merce, because  in  conflict  with  Act  June 
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30,  1906,  |§  2,  8, 10  (Comp.  St  §§  8718, 
8724,  8726).  Corn  Products  Refining 
Co.  v.  Weigle   (D.  C.  1915)  221  Fed. 

988. 

St  Wit.  1913,  |  4601— la,  relative  to 
branding  of  articles  containing  glucose, 
invalid  as  to  interstate  commerce,  held 
valid  as  applied  to  internal  commerce. 
Id. 

That  congress  has  declared  when  a 
package  shall  be  deemed  misbranded 
does  not  prevent  a  state  from  making 
other  requirements  not  inconsistent 
with  the  act  of  Congress.  Ex  parte 
Arrigo  (Neb.  1915)  152  N.  W.  319;  Ex 
parte  De  Klotz  (Neb.  1915)  Id.  321. 

Prior  to  any  legislation  by  congress, 
the  right  to  sell  in  the  original  pack- 
age was  inherent  in  the  shipment  of 
intoxicating  liquors  from  one  state  to 
another,  and,  while  this  right  could  not 
be  interfered  with  by  the  state,  it  could 
be  withdrawn  by  congress.  Glenn  v. 
Southern  Express  Co.  (N.  C.  1015)  87 
S.  E.  136. 

Congress  having,  by  Act  Aug.  2,  1886, 
declared  oleomargarine  to  be  a  mer- 
chantable article,  and  having  regulated 
its  sale,  the  prohibition,  under  a  pen- 
alty, of  its  manufacture  and  sale,  by 
Act  May  21,  1885,  does  not  apply  to  a 
sale  in  its  original  package  of  oleo- 
margarine manufactured  in  another 
state,  and  brought  therefrom  in  such 
original  package,  as  the  sale  of  goods 
so  imported  into  the  state,  though  it 
may  be  regulated,  cannot  be  prohibited, 
by  the  state.  Commonwealth  v.  Paul 
(1890)  10  Pa.  Co.  Ct.  R.  332. 

One  is  not  liable  to  prosecution  for 
violation  of  Acts  Tenn.  1909,  c.  1,  §  1, 
declaring  a  penalty  for  sale  of  intox- 
icating liquors  within  four  miles  of  a 
schoolbouse,  where  the  act  closing  a 
contract  of  sale  of  liquor,  ordered  by 
mail  from  without  the  state  of  one 
within  the  state,  to  be  shipped  out  of 
the  state,  is  delivery  of  the  liquor  to  a 
common  carrier,  as  such  act  places  the 
liquor  under  the  protection  of  the  in- 
terstate commerce  clause;  and  where 
the  state  police  power  and  the  national 
commercial  power  come  into  conflict, 
the  former  must  yield.  State  v.  J.  W. 
Kelly  &  Co.  (Tenn.  1910)  133  S.  W. 
1011. 

The  Interstate  Commerce  Act  (Comp. 
St  §  8563),  the  Wilson  Act  (Comp. 
St.  {  8738),  and  Cr.  Code,  §§  238,  239 
(Comp.  St  §§  10408,  10409),  regulate 
interstate  commerce  in  intoxicating  liq- 
uors, to  the  exclusion,  of  state  action, 
and  Acts  Tenn.  2d  Ex.  Sees.  1913,  c. 
1,  §§  5,  8,  and  section  9,  subsec.  5,  re- 
lating to  the  same  subject,  are  inval- 
id, so  far  as  they  regulate  interstate 
commerce.  Palmer  v.  Southern  Exp. 
Co.  (Tenn.  1914)  165  S.  W.  236. 

Laws  Wis.  1907,  c.  557,  regulating  the 
sales  of  syrups,  molasses,  and  glucose, 
and  mixtures  thereof,  so  far  as  it  af- 
fects interstate  commerce,  falls  within 
the  field  of  "concurrent  jurisdiction"  of 
the  state  and  federal  governments,  and 
Wherein  the  state  may  enact  appropri- 
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ate  regulations  not  conflicting  with  con- 
gressional legislation  on  the  subject 
McDermott  v.  State  (Wis.  1910)  126 
N.  W.  888. 

30.  Transportation  of  goods,  passen- 
gers, and  live  stock.— Carmack  Amend- 
ment of  June  29,  1906,  to  Act  Feb.  4, 
1887,  |  20  (Comp.  St  §  8592),  super- 
sedes all  state  regulations  on  the  sub- 
ject of  liability  of  railway  carrier  for 
injury  to  interstate  shipment,  and  of  all 
state  laws  invalidating  contracts  lim- 
iting liability  of  carrier  to  an  agreed 
value.     Adams  Exp.  Co.  v.  Croninger 

(1913)  33  S.  Ct  148,  226  TJ.  S.  491, 
67  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  257; 
Chicago,  St  P.,  M.  &  O.  Ry.  Co.  v. 
Latta  (1913)  33  S.  Ct  155,  226  U.  S. 
519,  57  L.  Ed.  328  (reversing  judg- 
ments Latta  v.  Chicago,  St.  P.,  M.  & 
O.  Ry.  Co.  [19091  172  Fed.  850,  97  C. 
C.  A.  198,  and  Chicago,  St  P.,  M.  & 
O.  Ry.  Co.  v.  Latta  [1911]  184  Fed. 
987,  106  C.  C.  A.  664) ;  Chicago,  B.  & 
Q.  Ry.  Co.  ▼.  Miller  (1913)  33  Sup.  Ct 
155,  226  U.  S.  513,  57  L.  Ed.  323  (re- 
versing judgment  Miller  v.  Chicago,  B. 
&  Q.  Ry.  Co.  [1909]  123  N.  W.  449,  85 
Neb.  458);  Missouri,  K.  &  T.  R.  Co. 
y.  Harriman  Bros.  (1914)  33  S.  Ct.  397, 
227  U.  S.  657,  57  L.  Ed.  690  (reversing 
judgment  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Same  [Tex.  1910]  128  S.  W. 
932);  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Cramer  (1914)  34  S.  Ct.  383,  232  U. 
S.  490.  58  L.  Ed.  697  (reversing  judg- 
ment Cramer  v.  Chicago,  R.  I.  &  P.  R. 
Co.  [1911]  ^33  N.  W.  387,  153  Iowa, 
103);  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Robinson  (1914)  34  S.  Ct  556,  233  TJ. 
S.  173,  58  L.  Ed.  901  (reversing  judg- 
ment [1912]  129  P.  20.  36  Okl.  435) ; 
Same  v.  Moore  (1914)  34  S.  Ct.  558, 
233  U.  S.  182,  58  L.  Ed.  906  (reversing 
judgment  ri912]  129  Pac.  24.  36  Okl. 
433);  Kansas  City  &  M.  Ry.  Co.  v. 
Oakley  (Ark.  1914)  170  S.  W.  565;  Cen- 
tral   of    Georgia    Ry.    Co.    v.    Curtis 

(1914)  82  S.  E.  318,  14  Ga.  App.  716; 
W.  H.  Mitchell  &  Co.  v.  Atlantic  Coast 
Line  R.  Co.  (1915)  84  S.  E.  227,  15 
Ga.  App.  797;  Nashville.  C.  &  St  L. 
Ry.  v.  C.  V.  Truitt  Co.  (Ga.  1915)  86 
S.  E.  421;  Clingan  v.  Cleveland,  C, 
C.  &  St.  L.  Ry.  Co.  (1913)  184  111.  App. 
202;  Michelson  v.  Judson  Freight  For- 
warding Co.  (1915)  109  N.  E.  281,  268 
III.  546  (affirming  judgment  ri914]  189 
111.  App.  568) ;  Bailey  v.  Missouri  Pac. 
Ry.  Co.  (1914)  171  S.  W.  44.  184  Mo. 
App.  457;  Donovan  v.  Wells  Fargo  & 
Co.  (1915)  177  S.  W.  839,  265  Mo.  291; 
Spada  v.  Pennsylvania  R.  Co.  (1914) 
92  A.  379,  86  N.  J.  Law,  187;  Cook  v. 
Northern  Pac.  Ry.  Co.  (N.  D.  1915) 
155  N.  W.  867. 

If  each  state  were  at  liberty  to  regu- 
late the  conduct  of  carriers  while  with- 
in its  jurisdiction,  the  confusion  likely 
to  follow  could  not  but  be  productive 
of  great  inconvenience  and  unnecessary 
hardship.  Each  state  could  provide  for 
its  own  passengers,  and  regulate  the 
transportation  of  its  own  freight,  re- 
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gardless  of  the  interests  of  others. 
Nay,  more.  It  could  prescribe  rules  by 
which  the  carrier  must  be  governed 
within,  the  state  in  respect  to  passen- 
gers and  property  brought  from  with- 
out On  one  side  of  the  river  or  its 
tributaries  he  might  be  required  to  ob- 
serve one  set  of  rules,  and  on  the  other 
another.  Commerce  cannot  flourish  in 
the  midst  of  such  embarrassments.  No 
carrier  of  passengers  can  conduct  his 
business  with  satisfaction  to  himself, 
or  comfort  to  those  employing  him,  if 
on  one  side  of  a  state  line  his  passen- 
gers, both  white  and  colored,  must  be 
permitted  to  occupy  the  same  cabin, 
and  on  the  other  be  kept  separate. 
ITniformity  in  the  regulations  by  which 
he  is  to  be  governed  from  one  end  to 
the  other  of  his  route  is  a  necessity  in 
his  business;  and,  to  secure  it,  con- 
gress, which  is  untrammeled  by  state 
lines,  has  been  invested  with  the  ex- 
clusive legislative  power  of  determining 
what  such  regulations  shall  be.  Hall 
v.  De  Cuir  (1877)  95  U.  S.  485,  24  L. 
Ed.  547. 

A  Btatute  of  Texas  (May  6,  1882) 
provides  that  no  railway  company  in 
the  state  shall  charge  or  collect,  for 
the  transportation  of  any  freight,  a 
greater  sum  than  is  specified  in  the  bill 
of  lading,  and  any  railway  company  re- 
fusing to  deliver  freight  to  the  con- 
signee on  payment  or  tender  of  the 
charges  stated  in  the  bill  of  lading  shall 
be  liable  to  a  penalty,  equal  to  the 
amount  of  such  charges,  for  each  day's 
delay.  Held,  that  such  statute  is  incon- 
sistent with  the  provisions  of  the  inter- 
state commerce  act  (24  Stat.  379;  25 
Stat.  855)  requiring  railway  companies 
engaged  in  interstate  commerce,  under 
penalties  prescribed,  to  charge  and  col- 
lect the  rates  of  freight  specified  in 
their  published  tariff  schedules,  and  is 
therefore  void  as  to  interstate  ship- 
ments of  freight.  Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  Hefley  (1895)  158  IT.  S.  98,  15 
Sup.  Ct.  802,  39  L.  Ed.  910. 

R.  S.  §  5258  (Comp.  St.  §  10058),  au- 
thorizing all  Bteam  railroad  companies 
in  the  United  States  to  carry  freight, 
passengers,  etc.,  from  one  state  to  an- 
other, and  to  connect  with  other  roads 
so  as  to  form  continuous  lines  of  trans- 
portation, does  not  in  any  wise  inter- 
fere with  the  enactment  of  laws  by  the 
states  to  promote  the  safety  of  passen- 
gers,, while  traveling,  within  their  re- 
spective limits,  from  one  state  to  an- 
other, in  cars  propelled  by  steam. 
New  York,  N.  H.  &  H.  R.  Co.  v.  Peo- 
ple of  the  State  of  New  York  (1897) 
17  Sup.  Ct  418,  165  U.  S.  628,  41  L. 
Ed.  853. 

Rev.  St.  Ohio  1890,  §  3320,  requiring 
all  railroad  companies  operating  lines 
within  the  state  to  cause  three,  each 
way,  of  its  regular  passenger  trains,  if 
so  many  are  run  daily,  to  stop  at  a  city 
or  village  containing  over  3.000  inhab- 
itants to  receive  and  discharge  passen- 
gers, is  not  inconsistent  with  R.  S.  § 
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5258  (Comp.  St  |  10058),  authorising 
every  railroad  company  to  carry  over 
its  road,  etc.,  all  passengers,  troops, 
government  supplies,  mails,  freight,  and 
property,  on  their  way  from  one  state 
to  another,  and  to  connect  with  roads 
of  other  states  so  as  to  form  continu- 
ous lines  for  transportation  to  the 
place  of  destination,  since  that  section 
was  not  intended  to  interfere  with  the 
state's  authority  to  enact  regulations 
designed  to  subserve  public  conven- 
ience, which  only  incidentally  or  re- 
motely affected  interstate  commerce, 
and  were  not  in  themselves  regulations 
thereof.  Lake  Shore  &  M.  S.  Ry.  Co. 
v.  State  of  Ohio  (1899)  19  S.  Ct  465, 
173  U.  S.  285,  43  L.  Ed.  702. 

The  regulation  of  the  transportation 
of  cattle  from  state  to  state  is  with- 
in the  power  of  congress,  and  when  ex- 
ercised its  regulations  are  paramount 
throughout  the  Union,  but  until  the 
power  is  exercised  the  states  are  not 
prohibited  from  making  reasonable  reg- 
ulations to  exclude  cattle  infected  with 
contagious  disease.  Reid  v.  Colorado 
(1902)  23  Sup.  Ct  92,  95,  187  U.  S. 
137,  47  L.  Ed.  108. 

Congress  has  so  completely  taken 
control  of  the  subject  of  rate  making 
and  charging  by  the  provisions  of  the 
act  to  regulate  commerce  and  the 
amendments  thereof  as  to  invalidate  the 
provisions  of  Code  N.  C.  1905,  §  2631, 
so  far  as  they  penalise  the  refusal  of  a 
carrier  to  receive  a  tender  of  freight 
for  transportation  to  a  point  on  the  line 
of  another  carrier  outside  the  state 
where  no  rate  for  such  shipment  has 
been  established,  filed,  or  published. 
Southern  Ry.  Co.  v.  Reid  (1912)  32 
Sup.  Ct  140,  222  U.  S.  424,  56  L.  Ed. 
257,  reversing  judgment  Reid  v.  South- 
ern Ry.  Co.  (1910)  69  S.  E.  618, 153  N. 
C.  490;  Southern  Ry.  Co.  v.  Reid  & 
Beam  (1912)  32  Sup.  Ct  145f  222  tt 
S.  444,  56  L.  Ed.  268,  reversing  judg- 
ment Reid  &  Beam  v.  Southern  Ry. 
Co.  (1909)  64  S.  E.  874.  150  N.  C.  753, 
17  Ann.  Cas.  247. 

Congress  has  so  taken  control  of  rail- 
road rate  making  as  to  invalidate  pro- 
visions of  a  state  statute  penalizing  re- 
fusal of  carrier  to  receive  freight  for 
transportation  to  a  point  on  line  of  an- 
other carrier  outside  the  state,  where 
it  had  no  rate  therefor.  Southern  H. 
Co.  v.  Burlington  Lumber  Co.  (1912) 
32  Sup.  Ct.  657,  225  V.  S.  99.  56  L.  Ed. 
1001,  reversing  judgment  Burlington 
Lumber  Co.  v.  Southern  R.  Co.  (1910) 
67  S.  E.  167,  152  N.  C.  70. . 

The  subject  of  the  delivery  of  an  in- 
terstate shipment  to  the  consignee  is 
so  embraced  by  Act  June  29.  1906, 
amendatory  of  Act  Feb.  4,  1887,  {  1 
'  (Comp.  St  |  8563),  as  to  invalidate, 
when  applied  to  interstate  shipments, 
provisions  of  Demurrage  Law  Ark. 
April  19,  1907  (Laws  1907,  p.  457)  I 
3,  exacting  per  diem  penalty  from  car- 
rier failing  to  notify  consignee  of  ar- 
rival of  shipment     St  Louis,  L  M.  & 
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S.  R.  Go.  v.  Edwards  (1918)  33  Sup. 
Ct.  262,  227  U.  a  265,  57  U  Bd.  506, 
reversing  judgment  (1910)  127  &  W. 
713,  94  Ark.  394. 

The  states  continued  to  possess  the 
right  to  prescribe  reasonable  rates  for 
the  exclusively  internal  traffic  on  inter- 
state carriers  after  the  passage  of  the 
interstate  commerce  act  of  1887,  and 
the  amendment  of  June  29,  1906  (Comp. 
St.  S  8563  et  seq.),  although  it  may  be 
that  by  reason  of  the  interblending  of 
the  interstate  and  intrastate  operations 
of  such  carriers  adequate  regulation  of 
interstate  rates  cannot  be  maintained 
without  imposing  requirements  with  re- 
spect to  their  intrastate  rates  which 
substantially  affect  the  former.  Simp- 
son v.  Shepard  (1913)  33  Sup.  Ct.  729, 
230  U.  S.  352,  57  L.  Bd.  1511,  48  L. 
R.  A.  (N.  S.)  1151.  Ann.  Cas.  1916A.  18. 

Act  June  29,  1906  (Comp.  St.  §  8563 
et  seq.),  covers  the  field  of  regulation 
of  interstate  express  carriers,  and 
hence  renders  invalid  an  ordinance  re- 
quiring express  companies,  doing  inter- 
state business,  to  give  a  bond  for  each 
vehicle  conditioned  for  the  safe  and 
prompt  deliverv  of  baggage.  Barrett  v. 
City  of  New  York  (1914)  34  Sup.  Ct 
203,  232  U.  S.  14,  58  L.  Ed.  483,  re- 
versing decree   (C.  C.  1911)   189  Fed. 

268. 

Congress  may  control  intrastate  rates 
of  a  carrier  under  state  authority  when 
necessary  to  remove  the  resulting  un- 
just discrimination  against  interstate 
commerce  from  the  relation  between  in- 
trastate rates  and  interstate  rates 
which  are  unreasonable  in  themselves. 
Houston,  E.  &  W.  T.  R.  Co.  v.  IT.  S. 
(1914)  34  Sup.  Ct.  833,  234  XT.  S.  342, 
58  L.  Ed.  1341,  affirming  decrees  Texas 
&  P.  Rv.  Co.  v.  Same  (Com.  C.  1913) 
205  Fed.  380,  and  Houston,  E.  &  W.  T. 
Ry.  Co.  y.  Same  (Com.  C.  1913)  Id. 
391. 

State  statutes  of  limitation  otherwise 
applicable  to  reparation  claims  already 
accrued,  as  well  as  those  thereafter  ac- 
cruing under  Act  June  29,  1906,  §  5, 
amending  Act  Feb.  4,  1S87.  $  16  (Comp. 
St  §  8584  [2]),  by  limiting  to  two 
years  from  the  accrual  of  the  claim 
the  time  for  invoking  action  by  Inter- 
state Commerce  Commission  on  com- 
plaints by  shippers,  were  superseded  by 
such  acts  of  Congress.  Meeker  v.  Le- 
high Valley  R.  Co.  (1915)  35  Sup.  Ct. 
328,  236  U.  S.  412,  59  L.  Ed.  644,  re- 
versing judgment  Lehigh  Val.  R.  Co. 
v.  Meeker  (1913)  211  Fed.  785,  128 
C.  C.  A.  311. 

Congress  has  so  far  taken  over  the 
subject  of  carrier's  liability  for  loss  or 
damage  to  interstate  shipments  by  Act 
June  18,  1910,  and  Act  June  29,  1906, 
amending  sections  1,  20,  Act  Feb.  4, 
1887  (Comp.  St.  |  8592).  as  to  invali- 
date Civ.  Code  S.  C.  1912,  |  2573,  sub- 
jecting terminal  carrier  to  penalty  for 
failure  to  pay  promptly  claims  for  dam- 
ages to  interstate  shipment.  Charles- 
ton &  W.  C.  Ry.  Co.  v.  Vamville  Furni- 


ture Co.  (1915)  35  Sup.  Ct.  715,  237  U. 
S.  597,  59  L.  Ed.  1137,  reversing  judg- 
ment Vamville  Furniture  Co.  v. 
Charleston  &  W.  C.  Ry.  Co.  (1913) 
79  S.  E.  700,  98  S.  C.  63. 

Federal  regulations  of  shipment  of 
cattle  from  guarantine  districts  held 
paramount  as  to  interstate  shipments. 
Chicago,  B.  &  O.  Ry.  Co.  v.  Frye-Bruhn 
Co.  (1910)  184  Fed.  15,  106  C.  0.  A. 
217. 

The  provisions  of  Orders  Nos.  106 
and  107  of  the  Secretary  of  Agriculture, 
promulgated  March  10  and  13,  1903, 
respectively,  under  authority  of  Act 
Feb.  2, 1903,  §§  1,  2  (Comp.  St.  {§  8698. 
8699),  establishing  quarantine  districts 
for  cattle  and  regulations  to  be  observ- 
ed by  carriers  in  the  shipment  of  cat- 
tle from  such  districts,  and  which  pro- 
vide (Order  No.  107,  §  4)  that  "cattle 
from  said  area  may  be  transported  by 
boat  or  rail  for  immediate  slaughter" 
subject  to  such  regulations,  have  the 
force  of  law  and  are  paramount  with  re- 
spect to  interstate  shipments;  and 
Code  Wash.  1896,  §§  3216,  6431,  which 
prohibit  the  introduction  of  Texas  cat- 
tle into  the  state,  so  far  as  they  con- 
flict with  such  federal  regulations,  are 
void.    Id. 

The  Webb-Kenyon  Act  (Comp.  St  { 
8739),  applies  to  liquors  shipped  into 
West  Virginia  contrary  to  Acts  W.  Va. 
1913,  c.  13  (Code  1913,  c.  32n  [sees. 
128O-1305]),  though  that  act  was  adopt- 
ed prior  to  the  federal  act.  State  of 
West  Virginia  v.  Adams  Express  Co. 
(1915)  219  Fed.  794,  135  C.  C.  A.  464, 
reversing  order  (D.  C.  1914)  219  Fed. 
331. 

A  state  has  no  power  to  regulate  or 
interfere  with  the  transportation  of  per- 
sons or  merchandise  by  a  steamship 
company,  between  ports  within  the 
state,  if  they  be  in  transit  to  or  from 
other  states,  or  when,  in  navigating  the 
ocean,  the  vessel  goes  beyond  a  marine 
league  from  the  shore.  This  power  has 
been  conferred  upon  congress,  and  is 
exclusive.  Pacific  Coast  S.  S.  Co.  v. 
Board  of  Railroad  Com'rs  (C.  O.  1883) 
18  Fed.  10. 

The  act  of  the  Tennessee  legislature 
approved  March  30,  1883  (chapter  199), 
entitled  "An  act  to  provide  for  the  reg- 
ulation of  railroad  companies  and  per- 
sons operating  railroads  in  this  state, 
to  prevent  discrimination  upon  railroads 
in  this  state,  and  to  provide  for  the 
punishment  of  the  same,  and  to  ap- 
point a  railroad  commission,"  is  invalid 
so  far  as  it  applies  to  the  plaintiffs  in 
these  cases,  because  it  is  a  regulation  of 
interstate  commerce,  acting  directly,  by 
a  control  of  the  rates  of  compensation, 
upon  the  transportation  of  persons  and 
commodities  in  transit  from  one  state 
into  another.  The  states  have  surren- 
dered the  power  to  do  this  by  the  com- 
merce clause  which  confers  on  congress 
the  exclusive  power  to  regulate  com- 
merce among  the  several  states.  Louis- 
ville &  N.  R.  Co.  v.  Railroad  Commis- 
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eion  of  Tennessee  (C.  C.  1884)  19  Fed. 
679. 

A  state  railroad  commission  is  with- 
out power  to  require  a  railroad  com- 
pany to  cancel  and  abolish  "proportion- 
al tariffs"  which  apply  only  to  inter- 
state or  foreign  shipments,  and  which 
were  adopted  with  the  approval  of  the 
Interstate  Commerce  Commission,  to 
prohibit  the  company  from  permitting 
export  shipments  of  grain  to  be  stop- 
ped in  transit  within  the  state  for  clean- 
ing, grading,  etc.,  or  by  similar  orders 
to  attempt  to  regulate  interstate  or  for- 
eign commerce.  J.  Rosenbaum  Grain 
Co.  v.  Chicago,  R.  I.  &  T.  Ry.  Co.  (C. 
C.  1903)  130  Fed.  46,  order  affirmed 
Railroad  Commission  of  Texas  y.  J. 
Rosenbaum  Grain  Co.  (1904)  130  Fed. 
110,  64  C.  C.  A.  444. 

Where  the  attempted  exercise  of  the 
power  of  the  state  to  regulate  intra- 
state commerce  conflicts  with  the  con- 
stitutional power  of  the  nation  to  reg- 
ulate interstate  commerce  and  the  fares 
and  rates  therein,  the  latter  must  pre- 
vail. Shepard  y.  Northern  Pac."  Ry. 
Co.  (C.  C.  1911)  184  Fed.  765.  decree 
modified  Simpson  v.  Shepard  fl913)  33 
Sup.  Ct  729.  230  U.  S.  352,  57  I*  Ed. 
1511. 

Section  233  of  the  Criminal  Code 
(Comp.  St.  §  10403),  by  authority  of 
which  the  Interstate  Commerce  Com- 
mission has  formulated  and  issued  reg- 
ulations for  the  transportation  of  ex- 
plosives by  land,  governs  as  to  all  such 
transportation  in  interstate  or  foreign 
commerce,  to  the  exclusion  of  state 
laws.  The  Ingrid  (D.  C.  1912)  195 
Fed.  596. 

Validity  of  limitation  of  carrier's  lia- 
bility for  loss  of  interstate  shipment 
held  to  be  determined  under  the  general 
common  law,  and  not  by  state  laws  or 
regulations.  American  Brake  Shoe  & 
Foundry  Co.  v.  Pere  Marquette  R.  Co. 
(D.  C.  1915)  223  Fed.  1018. 

The  action  of  a  state  in  reducing 
railroad  rates  on  intrastate  shipments 
below  what  is  justly  compensatory  to 
the  carriers,  with  the  purpose  and  ef- 
fect of  securing  unjust  and  arbitrary 
advantage  to  dealers  within  the  state 
over  competitors  in  other  states,  di- 
rectly affects  interstate  commerce,  and 
encroaches  on  the  field  in  which  fed- 
eral authority  is  supreme  and  exclusive, 
and  the  rates  so  made  cannot  be  held 
binding  upon  the  carriers  affected. 
Texas  &  Pac.  Ry.  Co.  v.  U.  S.  (Com.  C. 
1913)  205  Fed.  380;  Houston  E.  &  W. 
T.  Ry.  Co.  v.  Same  (Com.  C.  1913)  Id. 
391. 

Since  Act  Tex.  Feb.  27,  1885  (Acts 
1885,  p.  35),  and  Interstate  Commerce 
Act  Feb.  4,  1887.  as  amended  by 
Act  March  2,  1889  (Comp.  St.  § 
8569),  operate  on  the  same  subject, 
and  are  in  conflict,  the  latter,  being 
within  the  competency  of  congress  un- 
der the  power  to  regulate  commerce 
between  the  states,  must  control. 
Spratlin  v.  St  Louis  Southwestern  Ry* 
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Co.  (1905)  88  S.  W.  836,  76  Ark.  82. 

As  congress  has  power  over  inter- 
state commerce,  and  permits  shipment 
of  liquors  into  another  state,  the  pos- 
session of  such  a  consignee,  in  the  ab- 
sence of  an  unlawful  intent  to  sell, 
cannot  be  made  illegal  by  a  municipal 
ordinance.  Ex  parte  Luera  (CaL  1915) 
152  Pac   738. 

The  proviso  of  the  Carmack  amend- 
ment does  not  continue  in  force  the 
rights  and  remedies  given  by  state 
laws,  where  an  interstate  shipment  has 
been  lost,  injured,  or  damaged,  bat 
only  any  rights  under  existing  federal 
laws.  Southern  Ry.  Co.  v.  Bennett 
(Ga.   1915)   86  S.  E.  418. 

As  to  interstate  shipments,  Btate  leg- 
islation is  superseded  by  the  federal 
statute  thereon.  Toledo,  St.  L.  &  W. 
R.  Co.  v.  Milner  (Ind.  1915)  110  N. 
E.  756. 

Since  the  common  law,  as  such,  is 
no  part  of  the  national  jurisprudence, 
and  since  the  exclusive  right  to  regu- 
late commerce  is  vested  in  congress, 
overcharges  for  freight  on  an  interstate 
shipment,  involving  unjust  discrimina- 
tion, made  prior  to  the  interstate  com- 
merce act,  cannot  be  recovered.  Gatton 
v.  Chicago,  R.I.AP.  Ry.  Co.  (1895) 
95  Iowa,  112,  63  N.  W.  589,  28  L.  R 
A.  556. 

An  interstate  shipment  is  governed 
by  the  regulations  imposed  by  congress 
(Comp.  St  §  8563  et  seq.),  and  Code 
Iowa,  {  2074,  prohibiting  a  carrier  from 
limiting  its  common-law  liability  by 
contract,  does  not  apply.  Heilman  & 
Clark  v.  Chicago  &  N.  W.  Ry.  Co. 
(Iowa,  1914)  149  N.  W.  436. 

Interstate  shipments  of  live  stock  are 
not  governed  by  the  laws  of  the  state, 
but  by  the  acts  of  congress  and  the  de- 
cisions of  the  supreme  court  of  the 
United  States.  Baldwin  &  Riggs  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa, 
1916)   156  N.  W.  17. 

The  decisions  of  the  United  States 
supreme  court  have  settled  that  no 
state  can  pass  a  law  (whether  congress 
has  already  acted  upon  the  subject  or 
not)  which  will  directly  interfere  with 
the  free  transportation  from  one  state 
to  another,  or  through  a  state,  of  any- 
thing which  is  or  may  be  a  subject  of 
interstate  commerce.  State  v.  Saun- 
ders (1877)  19  Kan.  127,  27  Am.  Rep. 
98. 

The  interstate  commerce  act  and  its 
amendments  (Comp.  St.  §  8563  et  seq.) 
supersede  all  regulations  of  particular 
states  as  to  interstate  transportation 
contracts,  including  Const.  Ky.  |  196, 
prohibiting  a  carrier  from  contracting 
for  relief  against  its  common-law  lia- 
bility. Robinson  v.  Louisville  &  N« 
R.  Co.  (1914)  169  S.  W.  831,  160  Ky. 
235. 

A  contract  made  in  Illinois  for  ship- 
ment of  animals  to  a  point  in  Kentucky, 
being  an  interstate  contract,  is  gov- 
erned exclusively  by  federal  laws, 
though  in  conflict  with  the  state  con- 
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stitution  and  laws.  Howard  &  Calla- 
han t.  Illinois  Cent  R.  Co.  (1914)  171 
S.  W.  442,  161  Ky.  783. 

All  interstate  commerce  shipments 
are  governed  by  the  federal  law.  Ad- 
ams Express  Co.  v.  Cook  (1915)  172 
8.  W.  1096,  162  Ky.  592. 

No  state  regulation  of  the  shipment 
of  intoxicating  liquors  is  valid  unless 
the  shipments  to  which  it  applies  are 
intended  for  use  in  violation  of  the  state 
law,  and  thus  specifically  within  the 
Webb-Kenyon  Act  (Comp.  St.  |  8739 
et  seq.).  Commonwealth  v.  White  (Ky. 
1915)   179  S.  W.  469. 

Ky.  St  $  2569b,  subsec.  3,  cannot 
make  it  unlawful  to  refuse  to  give  in- 
formation regarding  interstate  ship- 
ments of  liquor  intended  for  a  lawful 
use,  since  the  Mann-Elkins  Act  (Comp. 
St  §  8583[6]),  prohibits  the  giving  of 
such  information.    Id. 

The  federal  law  (Comp.  St.  |  8814), 
making  it  an  offense  to  induce  women  to 
travel  from  one  state  to  another  for 
immoral  purposes,  does  not  invalidate 
Act  La.  No.  134  of  1890,  |  1.  State 
v.  Wood  (1915)  67  So.  542,  136  La. 
658. 

The  liability  of  a  carrier  for  an  in- 
terstate shipment  is  governed  by  the 
laws  of  congress  and  the  decisions  of 
the  federal  court  Collins  v.  Denver 
&  R.  G.  Ry.  Co.  (1914)  167  S.  W. 
1178,  181  Mo.  App.  213. 

There  can  be  no  recovery  based  on 
the  common  law  for  negligence  of  a 
railroad  agent  in  quoting  freight  rates 
for  an  interstate  shipment;  the  laws 
of  congress  regulating  interstate  com- 
merce being  exclusive.  Sloop  v.  De- 
lano (1914)  170  S.  W.  385,  182  Mo. 
App.   299. 

An  interstate  shipment  is  governed 
by  the  interstate  commerce  act  and  the 
construction  placed  thereon  by  the 
federal  courts.  Smith  v.  St  Louis 
Southwestern  Ry.  Co.  (1914)  171  S. 
W.  635,  186  Mo.  App.  401. 

An  interstate  shipment  contract  must 
be  construed  with  reference  to  the 
federal  decisions  and  laws,  without  re- 
gard to  state  laws  and  decisions  on  the 
same  subject.  Potter  v.  Kansas  City 
Southern  Ry.  Co.  (1915)  172  S.  W. 
1153,  187  Mo.  App.  56. 

It  was  a  valid  defense  to  a  shipper's 
action  to  recover  freight  charges  on  in- 
terstate shipments  in  excess  of  those 
permitted  by  a  statute  of  the  state  and 
a  contract  between  the  state  and  the 
carrier  that  the  rates  charged  were 
those  lawfully  filed  and  published  ac- 
cording to  the  provisions  of  the  inter- 
state commerce  act.  E.  D.  Clough  & 
Co.  v.  Boston  &  M.  R.  R.  (1913)  90 
A.  863,  77  N.  H.  222. 

All  questions  of  a  carrier's  liability 
for  loss  or  damage  to  interstate  ship- 
ments must  be  determined  under  the 
Carmack  amendment  and  rules  declar- 
ed by  the  federal  court;  state  regula- 
tions on  the  subject  being  superseded 
by  such  legislation.  Olivit  Bros.  v. 
Pennsylvania  R.  Co.  (N.  J.  1916)  96  A. 


582;  Albrecht  ▼.  Same  (N.  J.  1916)  Id. 
587. 

Federal  statutes  and  decisions  held 
controlling  in  an  action  in  state  court 
against  a  carrier  for  loss  of  an  inter- 
state shipment  of  goods.  A.  C.  Che- 
ney Piano  Action  Co.  v.  New  York 
Cent  &  H.  R.  R.  Co.  (1915)  152  N. 
Y.  S.  285,  166  App.  Div.  706,  affirming 
judgment  (1914)  148  N.  Y.  S.  108,  85 
Misc.  Rep.  157. 

Under  the  Carmack  amendment  to 
the  Hepburn  interstate  commerce  act, 
held,  that  the  validity  of  any  stipula- 
tion in  an  interstate  shipment  con- 
tract is  a  federal  question,  to  be  de- 
termined under  the  general  common 
law  as  pronounced  by  the  federal  court 
Lynch  v.  New  York  Cent.  &  H.  R.  R. 
Co.  (1915)  153  N.  Y.  S.  633,  89  Misc. 
Rep.  472,  judgment ,  affirmed  (1916) 
156  N.  Y.  S.  1131. 

Revisal  N.  C.  1905,  |  2634,  as  amend- 
ed by  Laws  1911,  c.  139,  prescribing 
periods  for  settlement  of  claims  by  car- 
riers and  imposing  a  penalty  for  viola- 
tions, held  superseded,  as  to  interstate 
shipments,  by  a  rule  of  the  interstate 
commerce  commission  covering  the 
same  matter,  though  under  the  statute 
the  right  to  a  penalty  would  have  ac- 
crued before  the  rule  became  effective, 
but  after  its  adoption.  Mo r phis  v. 
Southern  Express  Co.  (N.  C.  1914)  83 
S.  E.  1. 

Pub.  Laws  N.  C.  1913,  c.  44,  §  5,  rel- 
ative to  record  of  shipments  of  intoxi- 
cating liquors,  held  not  void  as  con- 
flicting with  Interstate  Commerce  Law, 
{  20  (Comp.  St  |  8592).  State  v. 
Seaboard  Air  Line  Ry.  (N.  C.  1915) 
84  S.  E.  283. 

Pub.  Laws  N.  C.  1913,  c.  44,  5  5,  rel- 
ative to  record  of  shipments  of  intoxi- 
cating liquors,  held  not  void  as  in  con- 
flict with  Act  Feb.  4,  1887,  §  15,  as 
amended  by  Act  June  18.  1910,  §  12, 
subsec.  6  (Comp.  St.  §  8583[6]),  as  to 
disclosures  by  carriers  concerning  inter- 
state  shipments.     Id. 

Webb-Kenyon  Law  (Comp.  St.  | 
8739)  held  to  withdraw  shipments  of 
intoxicating  liquors  from  operation  of 
the  commerce  clause  and  to  bring  them 
within  the  police  power  of  the  state  as 
soon  as  they  cross  the  state  line.  State 
v.  Seaboard  Air  Line  Ry.  (N.  C.  1915) 
84  S.  E.  283. 

Pub.  Laws  N.  C.  1913,  c.  44,  §  5,  rel- 
ative to  record  of  shipments  of  intoxi- 
cating liquors,  held  not  void  as  in  con- 
flict with  Cr.  Code,  §§  238,  239.     Id. 

An  order  of  the  state  corporation 
commission  providing  that  ten  days' 
free  storage  shall  be  allowed  on  less 
than  car  load  shipments,  when  destin- 
ed to  consignees  living  at  interior 
points,  five  miles  or  more  from  the  rail- 
road station,  in  so  far  as  it  applies  to 
interstate  commerce,  is  void  as  in  con- 
flict with  and  superseded  by  the  Hep- 
burn Act  (Act  June  29,  1906,  §§  1,  2, 
[Comp.  St.  §§  8563,  8569]),  relating  to 
interstate  commerce  and  covering  stor- 
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age  charges,  and  also  as  an  interfer- 
ence with  interstate  commerce  impos- 
ing an  unreasonable  burden  upon  it. 
St.  Louis  &  S.  F.  R.  Co.  v.  State  (Okl. 
1910)  107  Pac.  929. 

Const.  Okl.  art.  23,  §  9,  and  all  state 
laws  which  would  otherwise  affect  in- 
terstate shipments  and  contracts  per- 
taining thereto,  are  superseded  by 
Comp.  St.  i  8503  et  seq.  Chicago,  R. 
I.  &  P.  Ry.  Co.  v.  Harrington  (Okl. 
1914)  143  Pac.  325. 

Since  Act  June  29,  1906,  §  7  (Comp. 
St  |  8592),  the  federal  statutes  have 
superseded  all  state  laws  as  to  sub- 
stantive rights  in  interstate  shipments, 
but  in  respect  to  remedies  the  state 
laws  are  applicable  in  state  courts.  St. 
Louis  &  S.  F.  R.  Co.  v.  Mounts  (Okl. 

1914)  144  Pac.  1036. 

On  account  of  the  passage  of  Act 
June  29,  1906  (Comp.  St.  §  8563  et 
seq.),  the  state  cannot  pass  acts  re- 
lating to  interstate  shipment  contracts. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Bruce 
(Okl.  1915)  150  Pac.  880. 

A  provision  of  an  interstate  ship- 
ment contract  requiring  notice  of  dam- 
ages before  removal  and  mingling  of 
the  stock  shipped  held  valid  under  the 
federal  law  which  is  controlling  in  de- 
termining questions  arising  out  of  in- 
terstate shipments.     Id. 

In  an  action  for  damages  to  an  in- 
terstate shipment  of  stock,  held,  that 
the  giving  of  an  instruction  that  a  pro* 
vision  limiting  plaintiff  to  six  months 
within  which  to  bring  an  action  was 
not  binding,  because  violative  of  the 
state  constitution,  was  reversible  er- 
ror.   Id. 

With  the  enactment  of  the  Carmack 
amendment,  the  state  has  ceased  to 
have  authority  to  pass  acts  relative  to 
contracts  made  by  carriers  concerning 
interstate  shipments,  and  hence  Const. 
Okl.  art.  23,  §  9,  providing  that  a  con- 
tract stipulation  for  notice  or  demand 
other  than  provided  by  law  shall  be 
void,  applies  only  to  intrastate  ship- 
ments. St.  Louis  &  S.  F.  R.  Co.  v. 
Wood  (Okl.  1915)   152  Pac.  848. 

Const.  Okl.  art  23,  §  9,  providing 
that  a  contract  stipulation  for  notice  or 
demand  not  provided  by  law  shall  be 
void,  held  inapplicable,  in  view  of  the 
Carmack  amendment,  in  an  action  bas- 
ed on  a  contract  of  interstate  shipment 
St  Louis  &  S.  F.  R.  Co.  v.  Wynn  (Okl. 

1915)  153  Pac.  1156. 

The  Interstate  Commerce  Law 
(Comp.  St.  §  S563  et  seq.),  which  was 
designed  to  prevent  preferences,  does 
not  prohibit  a  carrier  from  assuming 
the  common-law  liability  in  carrying 
goods  from  one  state  to  another. 
Grice  v.  Oregon- Washington  R.  &  Nav- 
igation Co.  (Or.  1915)  150  Pac.  862, 
judgment  affirmed  on  rehearing  (1915) 
152  Pac.  509. 

Act  Pa.  May  24,  1907  (P.  L.  229), 
providing  maximum  car  service  charg- 
es, including  car  storage  charges,  that 
railroad  companies  may  impose,  is  in- 
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valid  as  to  goods  and  cars  engaged  in 
interstate  commerce,  in  view  of  the 
fact  that  Congress  has  legislated  on  the 
subject  by  Act  Feb.  4,  1887,  and  Act 
June  29,  1906  (Comp.  St  f  8563). 
Pennsylvania  R.  Co.  v.  M.  O.  Coggins 
Co.  (1909)  38  Pa.  Super.  Ct  129. 

The  Interstate  Commerce  Commis- 
sion under  Interstate  Commerce  Act,  | 
15,  subd.  5  (Comp.  St  5  8583),  hav- 
ing ruled  that  a  shipper  may  direct  as 
to  terminal  routing  and  delivery,  but 
having  provided  no  penalty  for  a  viola- 
tion thereof  no  recovery  can  be  had 
under  the  state  law.  Civ.  Code  S.  C 
1912,  ||  3194,  3195.  Mitchell  v.  Green- 
ville, §.  &  A.  Ry.  Co.  (1914)  83  S.  E. 
261,  99  S.  C.  311. 

Statutory  penalty,  under  Code  Civ. 
Proc.  S.  C.  1912,  |  2571,  held  not  re- 
coverable for  refusing  to  deliver  inter- 
state shipment  without  payment  of  de- 
murrage; that  statute  having  been  su- 
perseded by  the  commerce  act  Fen- 
nell  Infirmary  v.  Southern  Ry.  Co.  (S. 
C.  1915)  85  S.  B.  237. 

Congress  has,  by  Act  June  18,  1910, 
§|  1,  14,  and  Act  June  29,  1906,  ft  1, 
7,  amending  Act  Feb.  4,  1887,  H  1,  20 
(Comp.  St  §§  8563,  8592),  so  far  tak- 
en over  the  subject  of  a  carrier's  lia- 
bility for  loss  or  damage  to  interstate 
shipments  as  to  invalidate  Civ.  Code  S. 
C.  1912,  |  2573,  subjecting  terminal 
carriers  to  a  penalty  for  failure  to  pay 
promptly  claims  for  damages  to  an  in- 
terstate shipment.  Spence  v.  Southern 
Ry.  Co.  (1915)  85  S.  B.  1058,  101  S. 
C.  436. 

The  act  imposing  a  penalty  of  $50 
upon  carriers  for  failure  to  pay  claims 
within  a  stipulated  time  is  invalid  in  so 
far  as  it  applies  to  interstate  carriers. 
J.  S.  Pinkussohn  Cigar  Co.  v.  Clyde  S. 
S.  Co.  (1915)  85  S.  E.  1060,  101  S. 
C.  429. 

Under  the  Carmack  amendment 
(Comp.  St  §  8592),  held  permissible  to 
contract  for  any  reasonable  notice  of 
claim  for  damages  as  a  condition  pre- 
cedent to  suit;  the  state  law  being  su- 
perseded. San  Antonio  &  A.  P.  Ry.  Co. 
v.  Bracht  (Tex.  1915)  172  S.  W.  1116. 

The  United  States  statutes  and  the 
decisions  of  the  United  States  courts 
control  the  interpretation  of  contracts 
for  interstate  shipments.  Chicago,  R. 
I.  &  G.  Ry.  Co.  v.  Whaley  (Tex.  Civ. 
App,  1915)  177  S.  W.  543. 

The  validity  of  a  provision  restricting 
the  liability  of  an  interstate  carrier  of 
live  stock  depends  upon  the  federal 
statutes,  and  the  federal  decisions  are 
controlling.  Henry  v.  Chicago,  M.  & 
P.  S.  Ry.  Co.  (1915)  147  Pac-  425,  84 
Wash.  633. 

The  Hepburn  act  supersedes  the  com- 
mon law  regarding  negligent  delay  in 
transporting  live  stock.  Karr  v.  Bal- 
timore &  O.  R.  Co.  (W.  Va.  1915)  S6 
S.  E.  43. 

St  Wis.  1915,  §  1797— 10m,  giving 
the  consignee  of  a  shipment  moved  by 
a  common  carrier  at  an  average  rate 
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of  leas  than  75  miles  per  24  hours  ad- 
ditional free  time  for  unloading,  is  in- 
valid as  conflicting,  as  to  interstate 
commerce,  with  the  federal  act  to  regu- 
late commerce  of  February  4,  1887, 
providing  in  section  1,  as  amended  by 
Act  June  18,  1910,  {  7  (Gomp.  St  § 
8563),  that  the  term  "transportation" 
includes  services  in  connection  with  the 
receipt,  delivery,  and  handling  of  prop- 
erty transported.  Chicago,  M.  &  St.  P. 
Ry.  Co.  v.  Rock  County  Sugar  Co. 
(Wis.  1916)  156  N.  W.  607. 

Such  statute  is  invalid  as  to  inter- 
state shipments  because  in  conflict  with 
federal  regulation  of  terminal  charges 
under  the  act  to  regulate  commerce  of 
February  4,  1887  (Comp.  St  5  8568), 
is  totally  void,  and  not  partially  good 
as  to  intrastate  shipments.    Id. 

31.  Admission  of  aliens  Into  country. 
—The  right  of  congress  to  regulate  the 
admission  of  aliens  into  the  United 
States  clearly  controls  the  action  of  any 
state  agent  in  this  respect  (1907)  26 
Op.  Atty.  Gen.  180,  410. 

III.  N0NEXERCISE  OF  POWER 
BY  CONGRESS 

See,  also,  notes,  ante,  as  to  "Exclu- 
sive or  concurrent  powers  of  congress 
and  the  states." 

32^  N  on  exercise  in  general^-The  pow- 
er to  regulate  interstate  commerce  is 
in  part  of  the  character  which  may  be 
exercised  by  the  states  until  congress 
acts,  except  as  to  the  rules  which  in 
the  nature  of  things  must  be  uniform 
throughout  the  country,  and  to  that  ex- 
tent the  power  of  congress  must  be 
exclusive.  In  re  McNiel  (1871)  18 
WalL  236,  240,  20  L.  Ed.  624. 

In  particular  cases  in  which  congress 
has  not  exercised  the  power  of  regulat- 
ing commerce,  and  where  the  subject 
does  not  in  its  nature  require  the  ex- 
clusive exercise  of  that  power,  the 
states,  until  congress  acts,  may  con- 
tinue to  legislate.  The  Lottawanna 
(1874)  88  U.  S.  (21  Wall.)  558,  22  L. 
Ed.  654. 

While  the  action  of  congress  prescrib- 
ing a  regulation  of  commerce  or  the 
liability  for  its  infringement,  is  exclu- 
sive of  state  authority,  until  action  is 
taken  by  congress,  the  legislation  of  a 
state,  not  directed  against  commerce 
or  any  of  its  regulations,  but  relating 
generally  to  the  rights,  duties,  and  lia- 
bilities of  citizens,  is  of  obligatory  force 
within  its  territorial  jurisdiction,  not- 
withstanding it  may  indirectly  and  re- 
motely affect  the  operations  of  foreign 
or  interstate  commerce,  or  persons  en- 
gaged in  such  commerce.  Sherlock  v. 
Ailing  (1876)  93  U.  S.  99,  23  L.  Ed. 
819. 

In  the  absence  of  federal  regulation, 
legislation  of  the  state,  not  directed 
against  commerce,  but  relating,  to  the 
rights  and  liabilities  of  citizens,  and 
only  indirectly  affecting  commerce,  is  of 
obligatory  force  on  citizens  within  its 


territorial  jurisdiction,  whether  engag- 
ed in  commerce  or  in  any  other  pursuit 
Id. 

When  the  subjects  within  the  com- 
mercial power  of  Congress  are  local  in 
their  nature,  and  constitute  mere  aids 
to  commerce,  the  states  may  provide 
for  their  regulation  until  Congress  in- 
tervenes. Card  well  v.  American  River 
Bridge  Co.  (1885)  5  Sup.  Ct.  423,  113 
U.  S.  205,  28  L.  Ed.  959. 

The  regulation  of  commerce  may 
consist  in  abstaining  from  prescrib- 
ing positive  rules  for  its  conduct,  and 
when  it  is  manifest  that  congress  in- 
tends to  leave  foreign  or  interstate 
commerce  free  and  unfettered,  such  in- 
tention cannot  be  contravened  by  state 
laws.  Smith  v.  Alabama  (1888)  8  Sup. 
Ct  564,  566,  124  U.  S.  465,  31  L.  Ed. 
508. 

The  mere  delegation  by  Congress  to 
the  Interstate  Commerce  Commission 
of  certain  powers  is  not  equivalent  to 
specific  action  by  Congress  in  respect 
to  the  particular  matters  involved, 
which  preventa  a  state  from  making 
regulations  conducive  to  the  welfare  of 
its  citizens  that  may  indirectly  affect 
commerce.  Missouri  Pac.  Ry.  Co.  v. 
Larabee  Flour  Mills  Co.  (1909)  29  Sup. 
Ct  214,  211  U.  S.  612,  53  L.  Ed.  352, 
affirming  judgment  Larabee  Flour  Mills 
Co.  v.  Missouri  Pac.  Ry.  Co.  (1906) 
88  P.  72,  74  Kan.  808. 

Any  power  which  a  state  has  over 
interstate  commerce  because  of  con- 
gressional inaction  ceases  the  moment 
Congress  exerts  its  paramount  author- 
ity. Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Hardwick  Farmers*  Elevator  Co.  (1913) 
33  Sup.  Ct.  174,  226  U.  S.  426,  57  L. 
Ed.  284,  46  L.  R.  A.  (N.  S.)  203,  re- 
versing judgment  Hardwick  Farmers' 
Elevator  Co.  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (1910)  124  N.  W.  819,  110 
Minn.  25,  19  Ann.  Cas.  1088. 

In  the  absence  of  federal  legislation, 
the  state  can  prescribe  uniform  regula- 
tions reasonably  necessary  as  to  op- 
eration on  their  highways  of  automo- 
biles moving  in  interstate  commerce. 
Hendrick  v.  State  of  Maryland  (1915) 
85  Sup.  Ct  140,  235  U.  S.  610,  59  L.  * 
Ed.  385. 

The  power  of  congress  to  regulate 
commerce  among  the  several  states  is 
not  per  se,  without  any  exercise  there- 
of by  congress,  an  absolute  inhibition 
of  state  legislation,  which  may  affect 
such  commerce.  U.  S.  v.  Railroad 
Bridge  Co.  (C.  C.  1855)  Fed.  Cas.  No. 
16,114;  Silliman  v.  Hudson  River 
Bridge  Co.  (C.  C.  1859)  Fed.  Cas.  No. 
12,852. 

State  action  upon  such  subjects  as 
are  not  national,  but  local,  and  limited 
in  their  nature,  such  as  harbor  pilotage, 
beacons,  buoys,  etc.,  can  constitute  no 
interference  with  the  commercial  pow- 
er of  congress;  for,  when  congress 
acts,  the  state  authority  is  suspended. 
Inaction  of  congress  upon  subjects  of 
a  local  nature  or  operation  is  not  to  be 
taken    as   a   declaration    that  nothing 
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should  be  done  with  respect  to  them, 
but  is  rather  to  be  deemed  a  declara- 
tion that  for  the  time  being,  until  it 
sees  fit  to  act,  they  may  be  regulated 
by  state  authority.  Ouachita  &  M.  R. 
Packet  Co.  v.  Aiken  (C.  C.  1883)  16 
Fed.  890,  decree  affirmed  (1887)  7  Sup. 
Ct.  907,  121  U.  S.  444,  30  L.  Ed.  976. 

Where  no  action  has  been  taken  by 
Congress,  the  inference  is  that  Con- 
gress intends  that  interstate  commerce 
shall  remain  free  from  state  regula- 
tion. Mobile  &  O.  R.  Co.  v.  Sessions 
(C.  C.  1886)  28  Fed.  592,  596. 

The  power  to  regulate  commerce  with 
foreign  countries  and  between  the  states 
is  exclusively  in  Congress,  whose  fail- 
ure to  legislate  on  any  part  of  the  sub* 
ject  renders  such  commerce  free.  Ex 
Parte  Edgerton  (C.  C.  1893)  59  Fed. 
115,  116. 

The  implied  consent  of  Congress  to 
state  legislation  regulating  interstate 
commerce,  arising  from  a  failure  of 
Congress  to  enact  similar  legislation, 
is  temporary  only,  and  is  withdrawn  by 
a  congressional  enactment  covering  the 
same  subject-matter.  •  U.  S.  v.  Adair 
(D.  C.  1907)  152  Fed.  737,  judgment 
reversed  Adair  v.  U.  S.  (1908)  28  Sup. 
Ct  277,  208  U.  S.  161,  52  L.  Ed.  436, 
13  Ann.  Cas.  764. 

Whether  Congress  has  spoken  or  not, 
the  duty  of  the  United  States  towards 
commerce  in  its  several  departments  of 
traffic,  intercourse,  and  navigation  is 
equally  imperative.  (1886)  18  Op. 
Atty.  Gen.  405. 

A  state  legislature,  may,  in  the  ab- 
sence of  legislation  by  congress,  pre- 
scribe regulations  adapted  to  govern 
commerce,  with  reference  to  the  re- 
quirements and  commerce  of  particular 
localities.  State  v.  The  Constitution 
0*72)  42  Cal.  578,  10  Am.  Rep.  303. 

If  a  regulation  of  any  kind  of  com- 
merce is  local  in  iter  character,  demand- 
ing varying  rules,  so  as  to  adapt  it  to  a 
particular  locality,  it  is  within  the  prov- 
ince of  the  state  legislature  to  adopt 
such  rules  and  regulations,  in  the  ab- 
sence of  legislation  by  congress  on  the 
subject.     Id. 

Until  and  unless  Congress  does  act, 
and  its  action  covers  the  subject-matter 
of  interstate  commerce,  the  states  may 
act.  Sligh  v.  Kirkwood  (Fla.  1913) 
61  So.  185. 

Within  certain  limitations  there  re- 
mains to  the  states,  until  congress  acts, 
a  wide  range'  for  the  exercise  of  power 
over  matters  of  a  local  nature,  though 
interstate  commerce  may  be  affected. 
Staley  v.  Illinois  Cent.  R.  Co.  (1015) 
109  N.  E.  342,  268  El.  356,  reversing 
judgment  (1914)  186  111.  App.  593. 

The  citizens  of  any  state  have  the 
right  to  sell  and  ship  any  article  of  com- 
merce to  a  citizen  of  another  state  un- 
less prohibited  by  act  of  Congress.  F. 
W.  Cook  Brewing  Co.  v.  Vaccaro  (1914) 
188  HI.  App.  387;  Same  v.  Rodasta,  Id. 
397. 

Conceding  that  a  statute  incidentally 
affects  interstate  commerce,  it  is   not 
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thereby  invalid  in  the  absence  of  legis- 
lation on  such  subject  on  the  part  of 
Congress.  American  Express  Co.  v. 
Southern  Indiana  Express  Co.  (Ind. 
1906)  78  N.  E.  1021;  Same  7.  State 
(Ind.  1906)  79  N.  E.  353. 

Until  and  unless  congress  does  act 
relative  to  the  regulation  of  interstate 
commerce,  and  its  action  covers  the 
subject- matter,  the  states  may  act 
Southern  Ry.  Co.  v.  Railroad  Commis- 
sion of  Indiana  (Ind.  1913)  100  N.  E. 
837. 

In  the  absence  of  legislation  by  con- 
gress, the  states  may  enact  reasonable 
laws  under  the  police  power  which  are 
local  in  their  operation,  though  they 
may  incidentally  affect  interstate  com- 
merce. Railroad  Commission  of  In- 
diana v.  Grand  Trunk  Western  R.  Co. 
(Ind.  1913)  100  N.  E.  852.    • 

The  fact  that  congress  has  not  pre- 
scribed any  specific  rules  to  regulate  in- 
terstate commerce,  when  considered 
with  reference  to  other  congressional 
legislation,  indicates  that  interstate 
commerce  shall  be  free.  Hardy  v.  At- 
chison, T.  k  S.  F.  Ry.  Co.  (1884)  5  P. 
6,  32  Kan.  698. 

The  power  of  congress  to  regulate 
commerce  does  not  take  away  the  right 
to  legislate  on  matters  where  congress 
has  not  acted.  Newport  v.  Taylor 
(1855)  55  Ky.  (16  B.  Mon.)  699. 

The  commerce  clause  does  not  pre- 
vent the  exercise  of  such  power  by  the 
states,  as  far  as  is  necessary  for  the 
police  regulations  of  their  domestic  com- 
merce, in  regard  to  which  congress  has 
not  'deemed  it  expedient  to  make  any 
regulations.  Port- Wardens  ▼.  The  Mar- 
tha J.  Ward  (1859)  14  La.  Ann.  289. 

The  failure  of  Congress  to  make  ex- 
press regulations  of  interstate  com- 
merce indicates  that  the  subject  must 
be  left  free  from  any  restrictions  or  im- 
positions, and  states  can  affect  such 
commerce  only  by  virtue  of  their  po- 
lice power  and  jurisdiction  over  per- 
sons and  property  within  their  limits. 
D.  E.  Foote  &  Co.  ▼.  Clagett  (Md. 
1911)  81  A.  511. 

The  commerce  clause  excludes  state 
control  only  over  interstate  commerce 
in  articles  which  are  legitimate  sub- 
jects of  trade,  and  not  over  articles 
which  are  inherently  unworthy  of  com- 
merce and  unfit  for  the  use  of  the  peo- 
ple and  which  the  state,  in  the  absence 
of  congressional  legislation  covering 
the  subject,  has  declared  are  not  legiti- 
mate subjects  of  trade.  American  Ex- 
press Co.  v.  Beer  (Miss.  1914)  65  So. 
575;  Southern  Express  Co.  v.  Longinot- 
ti.  Id.  583;  American  Express  Co.  v. 
Miller,  Id.  652. 

Where  the  federal  and  state  govern- 
ments have  jurisdiction  to  enter  the 
8a me  sphere,  the  state  may  legislate  up- 
on matters  within  that  sphere,  until 
Congress  shall  prescribe  regulations  on 
the  same  subject.  Winfield  v.  New 
York  Cent.  &  H.  R.  R.  Co.  (1915)  110 
N.  E.  614,  216  N.  Y.  284. 

The  mere  fact  that  Congress  has  * 
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power,  not  yet  exercised,  to  legislate 
as  to  a  particular  subject-matter  does 
not  render  inoperative  a  state  statute 
relating  to  the  subject-matter.     Id. 

The  control  of  the  Interstate  Com- 
merce Commission  over  interstate  com- 
merce does  not  deprive  the  state  of 
the  right  to  enforce  laws  incidentally 
affecting  commerce,  in  the  absence  of 
action  by  Congress  or  the  Commis- 
sion as  to  the  particular  matter.  J. 
M.  Pace  Mule  Co.  v.  Seaboard  Air 
line  Ry.  Co.  (N.  C.  1912)  76  S.  E. 
513;  Herring  v.  Atlantic  Coast  Line 
R.  Co.    (N.  C.  1912)   Id.  527. 

When  a  state  legislates  upon  a  sub- 
ject within  the  commercial  power  of 
congress,  it  is  not  for  that  reason  in- 
valid, if  it  conflicts  with  no  law  of  con- 
gress upon  the  same  subject.  Craig  v. 
Kline  (1870)  65  Pa.  St.  (15  P.  F. 
Smith)  399,  3  Am.  Rep.  636. 

A  state  may  confer  the  right  to  con- 
struct a  ship  canal,  and  to  levy  tolls; 
congress  not  having  legislated  concern- 
ing the  matter.  Morris  v.  State  (1884) 
62  Tex.  728. 

The  state  is  not  prohibited  absolute- 
ly from  regulating  interstate  commerce, 
but  its  powers  are  restricted  only 
where  Congress  has  exercised  its  pow- 
er of  regulation.  Missouri  K.  &  T. 
Ry.  Co.  of  Texas  v.  State  (Tex.  1916) 
181  S.  W.  721. 

Within  its  own  limits,  each  state 
may  regulate  commerce,  in  the  absence 
of  federal  legislation  on  the  subject. 
State  v.  Pinckney  (S.  C.  1857)  10 
Rich.  Law,  474. 

Failure  of  Congress  to  act  on  a 
subject  of  interstate  commerce  is  not 
to  be  interpreted  as  licensing  the  states 
to  act.  The  silence  of  congress  is  held 
to  be  an  emphatic  assertion  that  the 
subject  shall  be  left  free  from  any 
restrictions,  exactions,  or  burdens. 
Southern  Express  Co.  v.  Goldberg 
(1903)  101  Va,  619,  44  S.  B.  893,  62  L 
R.  A.  669. 

A  state  may  legislate  on  distinctly 
local  matters  embraced  within  federal 
constitutional  authority  until  such 'au- 
thority is  exercised  by  Congress. 
State  v.  Daggett  (Wash.  1915)  151  P. 
648. 

33.  Quarantine  laws.— While  some  of 
the  rules  of  a  system  of  quarantine 
laws  established  by  a  state  may  amount 
to  regulations  of  commerce  with  for- 
eign nations  or  among  the  states, 
though  not  so  designed,  they  belong 
to  that  class  which  the  states  may  es- 
tablish until  congress  acts  in  the  mat- 
tei  by  covering  the  same  ground  or 
forbidding  state  laws.  Bradley,  J.,  dis- 
senting. Morgan's  Louisiana  &  T.  R. 
&  S.  S.  Co.  v.  Board  of  Health  (1886) 
6  Sup.  Ct.  1114,  1118,  118  U.  S.  455, 
30  L,  Ed.  237. 

The  regulation  of  the  transportation 
of  cattle  from  state  to  state  is  within 
the  power  of  Congress,  and  when  ex- 
ercised its  regulations  are  paramount 


throughout  the  Union,  but  until  the 
power  is  exercised  the  states  are  not 
prohibited  from  making  reasonable  reg- 
ulations to  exclude  cattle  infected  with 
contagious  disease.  Reid  v.  Colorado 
(1902)  23  Sup.  Ct  92,  95,  187  U.  S. 
137,  47  L.  Bd.  108. 

34.  Police  regulations  to  prevent  dis- 
ease among  plants  and  trees.— Con- 
gress not  having  assumed  charge  of 
the  matter  as  involving  interstate  com- 
merce, the  states  have  power  to  pre- 
scribe police  regulations  calculated  to 
prevent  the  spread  of  disease  among 
plants  and  trees,  whether  grown  and 
sold  within  the  state  or  raised  in  for- 
eign nurseries,  and  transported  and 
sold  for  planting  within  the  state'. 
Ex  parte  Hawley  (S.  D.  1908)  115  N. 
W.  93. 

35.  Navigation  and  shipping.— In  the 
absence  of  legislation  by  congress,  it 
is  competent  for  the  state  legislature 
to  grant  a  lien  to  material  men  for 
necessaries  furnished  a  vessel  in  her 
home  port.  Rodd  v.  Heartt  (1874)  21 
Wall.  558,  580,  22  L.  Ed.  654;  The 
Petrel  v.  Dumont  (1876)  28  Ohio  St 
602,  22  Am.   Rep.  397. 

A  statute  of  a  state  (Indiana)  giving 
an  action,  when  death  of  a  person  is 
caused  by  a  wrongful  act  or  omission 
of  another,  in  favor  of  the  representa- 
tives of  the  deceased,  warrants  an  ac- 
tion against  owners  of  a  vessel  em- 
ployed in  interstate  commerce  for 
death  of  a  passenger  resulting  from 
negligent  collision,  so  long  as  there  is 
no  enactment  of  congress  in  operation 
regulating  the  liabilities  of  parties  in 
such  cases,  provided  the  wrong  is  com- 
mitted within  the  state.  Sherlock  v. 
Ailing  (1876)  93  U.  S.  99,  23  L.  Ed. 
819. 

Applying  to  a  claim  for  a  death  on 
the  high  seas,  due  to  a  tortious  colli- 
sion of  two  vessels  belonging  to  Dela- 
ware corporations,  the  state  law  au- 
thorizing personal  representatives  to 
recover  for  a  death  occasioned  by  negli- 
gence does  not  render  such  law  repug- 
nant to  this  clause,  where  Congress  has 
not  legislated  upon  the  subject  Old 
Dominion  S.  S.  Co.  v.  Gilmore  (1907) 
28  Sup.  Ct  133,  134,  207  U.  S.  398, 
52  L.  Ed.  264,  affirming  judgment  The 
Hamilton  (1906)  146  Fed.  724,  77  C. 
C.  A.  150. 

An  ordinance  of  the  city  of  Chicago 
regulating  the  navigation  of  vessels 
through  bridges  over  the  Chicago  river 
held  not  invalid  as  an  interference  with 
interstate  commerce  in  the  absence  of 
legislation  on  the  subject  by  Congress. 
Canada  Atlantic  Transit  Co.  v.  City  of 
Chicago  (1913)  210  Fed.  7,  125  C.  O. 
A.  587. 

A  federal  court  cannot  adjudge  in- 
valid as  unreasonable  an  ordinance  reg- 
ulating navigation  through  bridges 
which  is  within  the  powers  of  the  mu- 
nicipality  to   enact,  merely  because  it 
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may  appear  from  the  evidence  to  be 
unnecessary.    Id. 

Until  congress  assumes  control  of  a 
navigable  river  wholly  within  the  limits 
of  the  state,  the  state  may  legislate 
in  reference  to  its  commercial  use  as  a 
public  highway.  Heerman  v.  Beef 
Slough  M'fg,  etc.,  Co.  (C.  C.  1878)  Fed. 
Cas.  No.  6.320;  Id.  (O.  O.  1880)  ,1 
Fed.  145,  154. 

State  legislation  upon  maritime  sub- 
jects of  a  local  nature,  and  legislation 
under  the  police  power  for  the  preser- 
vation of  life  or  health,  not  incom- 
patible with  interstate  and  internation- 
al interests,  is  proper  in  the  absence  of 
legislation  by  congress;  and  a  state 
statute  giving  damages  for  death  by 
negligence,  as  applied  to  a  negligent 
collision  on  navigable  waters  within  the 
state,  does  not  infringe  these  condi- 
tions, and  is  valid.  The  City  of  Nor- 
walk  (D.  C.  1893)  55  Fed.  98,  decree 
modified  The  Transfer  No.  4  and  The 
Car  Float  No.  16  (1894)  61  Fed.  364, 
9  C.  C.  A.  521. 

Local  statutes  subjecting  vessels  to 
liens  for  debts  contracted  in  equipping 
and  fitting  them  for  service  are  not  re- 
garded as  amendments  of  the  general 
maritime  law,  and,  in  the  absence  of 
legislation  by  congress  establishing  a 
uniform  rule,  are  upheld  as  applied  to 
vessels  engaged  in  interstate  or  for- 
eign commerce,  and  owned  in  other 
states,  as  being  in  aid  of  commerce  by 
enabling  such  vessels  to  obtain  credit 
for  necessaries  when  away  from  their 
home  port.  The  Del  Norte  (D.  O. 
1898)  90  Fed.  506. 

The  owners  of  vessels,  in  making 
contracts  for  their  employment,  must 
be  presumed  to  depend  to  some  extent 
for  their  protection  on  the  local  laws 
of  the  countries  or  states  to  which  they 
are  sent,  and  also  to  subject  them- 
selves to  such  laws,  where  they  do  not 
discriminate  to  the  prejudice  of  for- 
eign ships.  The  Energia  (D.  C.  1903) 
124  Fed.  842. 

Ballinger's  Ann.  Codes  &  St  Wash. 
§§  5953.  5954,  in  so  far  as  they  give  a 
lien  on  all  vessels  for  nonperformance 
of  a  charter  to  carry  cargoes  to  or 
from  ports  of  the  state,  are  reason- 
able and  just  provisions  to  secure  the 
performance  of  maritime  contracts, 
which  a  court  of  admiralty  may  prop- 
erly recognize  and  enforce  against  both 
foreign  and  domestic  vessels,  or  ves- 
sels engaged  in  either  domestic  or  in- 
terstate or  foreign  commerce,  in  the 
absence  of  legislation  by  Congress  on 
the  subject.     Id. 

The  Washington  Workmen's  Compen- 
sation Act,  which  substitutes  a  system 
of  state  compensation  for  all  private 
rights  of  action  in  case  of  injury  to  a 
workman  engaged  in  any  of  the  occupa- 
tions specified,  is  within  the  police 
powers  of  the  state,  and  is  constitu- 
tional and  valid,  and  extends  to  work- 
men employed  in  interstate  commerce 
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by  water,  in  absence  of  congressional 
legislation  on  the  subject  Stoll  v. 
Pacini  Coast  S.  8.  Co.  (D.  C.  1913) 
205  Fed.  169. 

The  establishment,  by  an  act  of  con- 
gress, of  a  port  of  delivery  on  a  river, 
is  not  an  exercise  of  the  power  of 
congress  to  regulate  commerce,  which 
conflicts  with  an  act  of  a  state  legisla- 
ture, imposing  tolls  on  vessels  passing 
to  and  from  such  port  as  a  compensa- 
tion for  improving  the  navigation  of 
such  river.  Thames  Bank  v.  Lovell 
(1847)   18  Conn.  500. 

St  Mass.  1907,  c.  465,  as  amended  by 
St  Mass.  1909,  c.  393,  §  1,  concerning 
inspection  of  steam  boilers,  construed 
to  apply  to  boilers  on  barges  used  on 
tide  water,  unless  Congress  has  legis- 
lated relative  thereto,  is  not  invalid 
as  an  interference  with  interstate  or 
foreign  commerce.  Commonwealth  ▼. 
Breakwater  Co.  (1913)  100  N.  E.  1034, 
214  Mass.  10. 

See,  also,  note  post  as  to  "transpor- 
tation of  goods  and  passengers." 

36.  Navigable  waters  in  generals- 
Navigable  rivers  wholly  within  a  state 
are  not  outside  of  state  jurisdiction, 
so  long  as  congress  does  not  inter- 
fere. Northern  Transp.  Co.  v.  City 
of  Chicago  (1878)  99  U.-  S.  635,  25  L. 
Ed.  336. 

The  states  may  authorize  all  struc- 
tures over  navigable  waters  which  may 
either  impede  or  improve  navigation, 
in  the  absence  of  federal  legislation; 
but,  when  congress  has  legislated,  it* 
action  is  conclusive.  Escanaba  &  Lake 
Michigan  Transp.  Co.  v.  City  of  Chi- 
cago (1883)  107  U.  S.  678,  2  Sup.  CL 
185,  27  L.  Ed.  442,  affirming  decree  (C. 
C.  1882)  12  Fed.  777. 

Congress  not  having  acted  under  the 
commerce  clause  with  reference  to  the 
regulation  or  control  of  the  current  in- 
troduced into  the  Chicago  river,  lying 
wholly  within  the  boundaries  of  Illi- 
nois, by  the  improvements  of  the  Chi- 
cago Sanitary  District  constructed  un- 
der 'consent  of  the  Secretary  of  War, 
such  regulation  was  within  the  juris- 
diction of  the  state  as  to  all  the  world 
except  future  Congresses.  Corrigan 
Transit  Co.  v.  Sanitary  DiBt  of  Chi- 
cago (1905)  137  Fed.  851,  70  C.  C.  A 
381,  affirming  decree  Corrigan  Transp. 
Co.  v.  Sanitary  Diet,  of  Chicago  (D. 
C.  1903)   125  Fed.  611. 

The  power  of  Congress  over  navigable 
rivers,  under  the  authority  to  regulate 
commerce,  is  supreme,  but  until  Con- 
gress assumes  to  exercise  its  power, 
the  state  within  whose  borders  the 
river  lies  may  legislate  with  reference 
to  its  use.  Heerman  v.  Beef  Slough 
Manufacturing.  Booming,  Log-Driving  & 
Transportation  Co.  (C.  C.  1878)  Fed. 
Cas.  No.  6,320;  Id.  (C.  C.  1880)  1 
Fed.   145,  154. 

Prior  to  1884,  no  national  legisla- 
tion existed  which  interfered  with  the 
general  authority  of  the  States,  acting 
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within  the  limits  of  law  as  administer- 
ed by  the  courts,  to  control  within  their 
respective  boundaries  the  navigable  wa- 
ters of  the  United  States.  (1891)  20 
Op.  Atty.  Gen.  101. 

The  power  of  the  state  over  navigable 
streams  is  plenary,  until  congress  acts 
on  the  subject,  and  then  the  power  of 
the  state  is  subordinate  to  that  of  con- 
gress. People  v.  Potrero  &  B.  V.  B. 
Co.  (1885)  67  CaL  166,  7  Pac.  445. 

In  the  absence  of  the  exercise  of  the 
power  of  the  federal  government  over 
navigable  streams  within  the  states, 
incident  to  its  power  to  regulate  com- 
merce, the  states  have^full  power  over 
such  waters  within  their  jurisdiction. 
Minnesota  Canal  &  Power  Co.  v.  Pratt 
(1907)  112  N.  W.  395,  101  Minn.  197, 
11  L.  K.  A.  (N.  S.)  105. 

Where  Congress  has  not  acted  in  the 
matter,  the  state  has  authority  over 
navigable  waters  within  its  boundaries, 
and  over  the  lands  under  them.  Amer- 
ican Dock  &  Improvement  Co.  v;  Trus- 
tees for  Support  of  Public  Schools 
(1885)  39  N.  /.  Bq.  (12  Stew.)  409. 

In  the  absence  of  federal  legislation, 
the  states  have  a  right  to  exercise  such 
rights  on  the  neighboring  seas  as  are 
essential  to  the  protection  of  their  own 
domain.  Cisco  v.  Roberts  (1867)  36 
N.  Y.  292,  affirming  (1860)  19  N.  Y. 
Super.  Ct.  (6  Bosw.)  494. 

Congress  has  power  over  navigable 
waters  within  the  state,  but  the  state 
has  jurisdiction  until  Congress  exercis- 
es its  power,  and  title  from  the  state 
to  land  under  navigable  waters  is  sub- 
ject to  federal  regulation  as  to  en- 
croachment. Appleby  v.  City  of  New 
York  (1915)  152  N.  Y.  Supp.  357,  167 
App.  Div.  369. 

In  absence  of  an  act  of  Congress,  a 
state  has  plenary  power  over  navigable 
streams  entirely  within  its  boundaries, 
so  that  it  could  dispose  of  the  use  of  its 
tide  lands  irrespective  of  the  federal 
government.  Grays  Harbor  Boom  Co. 
v.  Lownsdale  (1909)  104  P.  267,  54 
Wash.  83. 

A  state  has  plenary  power,  in  the  ab- 
sence of  congressional  action,  to  regu- 
late navigable  streams  entirely  within 
its  borders,  subject  to  the  right  of  Con- 
gress, under  the  commerce  clause, 
thereafter  to  assume  entire  control,  and 
to  abate  any  erections  which  may  have 
been  made,  and  prevent  others  from  be- 
ing made.  In  re  Southern  Wisconsin 
Power  Co.  (1909)  122  N.  W.  801.  140 
Wis.  245;  Appeal  of  Black  Hawk  Land 
Co.  (1909)  122  N.  W.  801,  140  Wis. 
245;  Appeal  of  Whitnall  (1909)  122 
N.  W.  809,  140  Wis.  265. 

37.  Fisheries.— The  commerce  clause 
does  not  prohibit  a  state  from  regulat- 
ing fisheries  in  the  navigable  waters 
within  its  territory,  where  such  regu- 
lation makes  no  discrimination  in  fa- 
vor of  its  own  citizens  and  against  those 
of  other  states,  and  where  there  is  no 
federal  statute  or  treaty  on  the  sub- 


ject. Manchester  v.  Massachusetts 
(1891)  139  U.  S.  240,  11  Sup.  Ct.  559, 
35  L.  Ed.  159,  affirming  (1890)  152 
Mass.  230,  25  N.  E.  113,  9  L.  B.  A. 
236;  Fuller  7.  Spear  (1837)  14  Me.  (2 
Shep.)  417;  Dunham  v.  Lamphere 
(1855)  69  Mass.  (3  Gray)  268. 

38.  Improvement  of  navigable  wa- 
ters.—State  legislation  authorizing  the 
improvement  of  harbors,  bays,  and  nav- 
igable rivers  within  the  state  is  not  un- 
constitutional, as  an  encroachment  on 
the  right  of  congress  to  regulate  inter- 
state commerce,  if  the  free  navigation 
of  such  waters  under  the  laws  of  the 
United  States  is  not  thereby  impaired, 
as  congress,  by  its  failure  to  act  in  such 
matters,  has  virtually  declared  that, 
until  it  undertakes  to  act,  such  waters 
may  be  controlled  by  state  authority. 
Mobile  County  v.  Kimball  (1880)  102 
U.  S.  691,  26  L.  Ed.  23& 

The  power  of  congress  over  water 
ways  connected  with  the  great  rivers 
of  the  country  is  supreme  whenever  it 
chooses  to  exercise  the  same,  but  be- 
fore it  has  acted  the  legislative  power 
of  the  state  within  whose  borders  the 
stream  flows  is  competent  to  charter  a 
corporation  to  improve  the  same,  and 
to  give  it  a  franchise  to  collect  tolls. 
Monongahela  Navigation  Co.  v.  U.  S. 
(1893)  13  Sup.  Ct.  622,  630,  148  U.  S. 
312,  37  L.  Ed.  463,  distinguishing 
Newport  &  C.  Bridge  Co.  v.  U.  S. 
(1881)  105  U.  S.  470,  26  L.  Ed.  1143. 

The  paramount  right  of  the  public  to 
use  a  navigable  river  as  a  highway  does 
not  prevent  the  state  legislature,  in  the 
absence  of  a  conflicting  enactment  of 
congress,  from  authorizing  the  con- 
struction of  public  improvements  upon 
the  stream,  although  they  may  involve 
a  partial  obstruction  or  inconsiderable 
detention  to  navigation.  Woodman  v. 
Kilbourn  Mfg.  Co.  (C.  C.  1867)  Fed. 
Cas.  No.  17,978. 

In  absence  of  federal  statute,  states 
bordering  on  the  Mississippi  river  could 
authorize  improvements  on  their  side 
of  the  river,  but  could  not  justify  the 
destruction  or  substantial  impairment 
of  navigation  of  the  river.  Rutz  v.  St. 
Louis  (C.  C.  1882)  10  Fed.  338,  339. 

The  state  of  Illinois,  in  the  absence* 
of  national  legislation  upon  the  sub- 
ject, can  improve  the  navigable  waters 
within  its  limits  in  such  mode  and  to 
such  extent  as  to  her  seems  best.  Huse 
v.  Glover  (C.  C.  1883)  15  Fed.  292,  de- 
cree affirmed  (1886)  7  Sup.  Ct.  313, 
119  U.  S.  543,  30  L.  Ed.  487. 

In  the  absence  of  any  legislation  by 
Congress  or  acts  by  federal  authorities, 
the  states  may  improve  their  navigable 
harbors.  Henry  Dalton  &  Rons  Co.  v. 
City  of  Oakland  (Cal.  1914)  143  P. 
721. 

Where  congress,  in  the  execution  of 
its  power  to  regulate  commerce,  had 
passed  no  act  to  control  state  legisla- 
tion over  navigable  rivers,  a  state  could 
provide  for  the  improvement  of  a  navi- 
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gable  river  within  her  own  borders. 
Kellogg  v.  Union  Co.  (1837)  12  Conn.  7. 

Where  Congress  has  not  acted,  the 
state  Legislature  may  provide  for  the 
development  of  a  stream  emptying  into 
one  of  the  great  rivers,  where  such 
stream  is  in 'fact  navigable.  Boutwell 
v.  Champlain  Realty  Co.  (Vt.  1915)  94 
A.  108. 

In  absence  of  congressional  interfer- 
ence with  or  control  of  the  subject,  the 
state  possesses  the  undoubted  right  to 
promote,  by  artificial  means,  the  navi- 
gability or  floatability  of  rivers  and 
streams  within  its  borders,  and  thereby 
render  them  more  useful  and  beneficial 
to  the  public.  East  Hoquiam  Boom  & 
Logging  Co.  v.  Neeson  (1898)  54  P. 
1001,  1002,  20  Wash.  142. 

In  the  absence  of  legislation  by  con- 
gress, no  one  can  question  the  right  of 
the  state  to  incorporate  a  company  for 
the  purpose  of  improving  a  navigable 
river,  and  authorizing  it  to  charge  rea- 
sonable tolls  for  compensation  for  such 
improvements.  Wisconsin  River  Imp. 
Co.  v.  Manson  (1877)  43  Wis.  255,  28 
Am.  Rep.  542. 

The  state  may  authorize  improve- 
ments on  navigable  waters,  in  the  ab- 
sence of  federal  legislation.    Id. 

39.  Obstruct  lens      of      navigation.— 

Where  the  act  of  the  assembly  of  the 
state  of  Delaware  authorized  the  erec- 
tion of  a  dam  across  a  creek,  it  was 
held  not  to  conflict  with  the  laws  of  the 
United  States,  inasmuch  as  congress 
has  passed  no  act  controlling  state  leg- 
islation, but  to  be  a  question  between 
the  state  and  the  inhabitants.  Willson 
v.  Blackbird  Creek  Marsh  Co.  (1829) 
27  U.  S.   (2  Pet.)  245,  7  L.  Ed.  412. 

A  state  law  authorizing  a  dam  on  a 
navigable  creek  held  valid  in  the  ab- 
sence of  federal  legislation.    Id. 

If  congress  has  not  legislated  on  the 
subject,  a  state  may  authorzie  an  indi- 
vidual to  erect  a  dam  across  a  river, 
notwithstanding  it  is  navigable,  and  a 
person  so  authorized  is  not  liable  in 
damages  to  those  who  may  sustain  loss 
through  the  interruption  of  navigation 
caused  by  the  dam.  Pound  v.  Turck 
(1877)  95  U.  S.  459,  24  L.  Ed.  525. 

A  state  law  authorizing  the  placing 
of  dams  and  booms  in  a  navigable 
stream  which  is  wholly  within  the  state 
is  not  invalid  in  the  absence  of  any  act 
of  congress  relating  thereto.    Id. 

Congress  has  power  to  pass  laws  for 
the  regulation  of  the  navigation  of  pub- 
lic rivers  and  to  prevent  any  and  all 
obstructions  therein,  but  until  Congress 
passes  a  law,  obstructions  and  nuisanc- 
es in  navigable  streams  within  the 
states,  are  not  offenses  against  the 
United  States  laws.  Willamette  Iron 
Bridge  Co.  v.  Hatch  (1888)  8  Sup.  Ct 
811,  815,  125  U.  S.  1,  31  L.  Ed.  629. 

The  power  of  a  state,  if  it  existed 
at  all,  to  obstruct  or  close  entirely  a 
navigable  stream  wholly  within  a  state, 
depended  solely  on  the  absence  of  con- 
gressional legislation  asserting  the  re* 
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served  authority  of  the  general  govern- 
ment over  all  navigable  streams,  in- 
cluding even  those  wholly  within  a 
state,  and  therefore  ceased  to  exist 
from  the  enactment  by  congress  of  Act 
Sept  19,  1890  (26  Stat.  454).  Eganv. 
Hart  (1897)  17  Sup.  Ct  300,  301, 165 
U.  S.  188,  41  L.  Ed.  680. 

In  the  absence  of  legislation  by  Con- 
gress, a  state  may  Improve  its  lands 
and  promote  the  general  health  by  au- 
thorizing a  dam  to  be  built  across  its 
interior  streams,  though  they  were 
previously  navigable  to  the  sea  by  ves- 
sels engaged,  in  the  coastwise  trade. 
Manigault  v.  Springs  (1905)  26  Sup. 
Ct  127,  129,  199  U.  S.  473,  50  I*  Ed. 
274,  affirming  judgment  Manigault  v.  S. 
M.  Ward  &  Co.  (C.  a  1903)  123  Fed. 
707. 

In  the  absence  of  any  statute  by  con- 
gress, a  state  has  plenary  power  over  a 
navigable  stream  entirely  within  its 
limits,  and  obstructions  in  the  stream 
may  be  offenses  against  the  laws  of  the 
state,  but  not  an  offense  against  the 
United  States.  North  *fehore  Boom  & 
Driving/  Co.  v.  Nicomen  Boom  Co. 
(1909)  29  Sup.  Ct  355,  357,  212  U.  S. 
406,  53  L.  Ed.  574,  citing  Willamette 
Iron  Bridge  Co.  v.  Hatch  (1888)  8  Sup. 
Ct  811,  125  U.  S.  1,  31  L.  Ed.  629. 

The  state  may,  for  the  purpose  of 
facilitating  the  floatage  of  logs,  author- 
ize the  obstruction  of  a  navigable  river 
by  a  private  corporation,  in  the  absence 
of  federal  legislation.  Heerman  v. 
Beef  Slough  Manufacturing,  Booming, 
Log-Driving  &  Transportation  Co.  (C. 
C.  1878)  Fed.  Cas.  No.  6,320;  Id.  (a 
C.  1880)  1  Fed.  146, 154. 

In  the  absence  of  specific  legislation 
by  congress,  the  regulation  of  a  navi- 
gable stream  rests  entirely  with  the 
state,  and  a  bill  will  not  lie  by  the  gov- 
ernment to  prevent  or  abate  any  ob- 
struction. U.  S.  v.  Beef  Slough  Man- 
ufacturing, Booming,  Log-Driving  A 
Transportation  Co.  (C.  C.  1879)  Fed. 
Cas.  No.  14,559. 

So  long  as  congress  does  not  assume 
jurisdiction  of  a  river  to  control  and 
direct  its  commerce,  the  state  may  au- 
thorize piers,  dams,  and  booms  therein, 
to  facilitate  the  running  and  securing  of 
loose  logs,  though  materially  obstruct- 
ing other  branches  of  commercial  enter- 
prises thereon.  Heerman  v.  Beef 
Slough  Mfg.  Booming,  Log-Driving  & 
Transportation  Co.  (C.  C.  1880)  1  Fed. 
145,  157. 

The  acts  of  congress  authorising  & 
vessel  to  engage  in  the  coasting  trade 
within  a  state  are  construed  as  not 
manifesting  an  intention  upon  the  part 
of  congress  to  interfere  with  the  pow- 
er of  the  state  to  obstruct  the  navigable 
waters  within  its  limits,  but  only  to 
authorize  their  navigation  by  such  ves- 
sel for  the  purposes  of  such  trade,  so 
long  as  they  are  navigable.  Hatch  v. 
Wallamet  Iron  Bridge  Co.  (C.  C.  1881) 
6  Fed.  326. 

The   state   has   the   sole   power  to 
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bridge  the  waters  within  its  limits,  but 
this  power  is  subject  to  the  power  of 
congress  to  prevent  obstructions  to 
navigation  being  placed  in  such  waters 
within  the  state,  and  accessible  from 
without  it;  and  therefore,  in  the  ab- 
sence of  legislation  by  congress  to  the 
contrary,  a  state  may  dam  or  otherwise 
obstruct  the  navigable  waters  within  its 
limits*  at  pleasure.    Id. 

In  the  absence  of  legislation  on  the 
subject  by  Congress,  a  state  may  law- 
fully authorise  the  building  of  any 
structure  in  the  navigable  waters  with- 
in its  limits,  but  the  right  so  granted  is 
held  subject  to  the  right  of  Congress  at 
any  time  to  require  the  removal  or  al- 
teration of  such  structure  as  an  ob- 
struction to  navigation,  where  such  wa- 
terway is  used  as  a  means  for  carrying 
on  interstate  or  foreign  commerce.  U. 
&  v.  Union  Bridge  Co.  (D.  C.  1906) 
143  Fed.  377,  judgment  affirmed.  Union 
Bridge  Co.  v.  U.  S.  (1907)  27  Sup.  Ct 
867,  204  U.  S.  364,  51  L.  Ed.  623. 

In  the  absence  of  legislation  by  Con- 
gress the  state  has  exclusive  jurisdic- 
tion, and  may  for  public  good  authorise 
obstructions  at  pleasure  over  streams 
within  its  limits  which  are  navigable  in 
fact  for  vessels  coming  out  of  or  re- 
turning into  the  navigable  waters  of 
other  states  by  continuous  voyages, 
and,  except  so  far  as  private  property 
is  taken  or  injured,  no  action  can  be 
sustained  therefor,  but  Congress  has 
the  right  under  the  commerce  clause  to 
interpose  and  divest  the  state  of  this 
jurisdiction.  Depew  v.  Board  of  Trus- 
tees of  Wabash  &  Erie  Canal  (1854)  5 
Ind.  8. 

The  Green  and  Barren  rivers  being 
entirely  within  the  state  of  Kentucky, 
and  there  being  no  interfering  act  of 
congress,  the  grant  of  a  license  to  make 
reasonable  obstructions  to  navigation  in 
the  repair  of  railroad  bridges  spanning 
the  rivers  is  not  invalid  as  being  in 
conflict  with  the  power  of  congress  to 
regulate  commerce  between  the  states. 
Green  &  B.  R.  Nav.  Co.  v.  Chesapeake, 
O.  &  S.  W.  R.  Co.  (1888)  88  Ky.  1,  10 
S.  W.  6,  2  L.  R.  A.  540. 

Ordinance  of  1787,  art.  4,  provided 
that  the  Mississippi  and  St.  Lawrence, 
and  the  navigable  waters  leading  into 
them,  and  the  carrying  places  between, 
should  be  common  highways,  and  for- 
ever free,  as  well  to  the  inhabitants  of 
the  territory  as  to  the  citizens  of  the 
United  States,  without  tax,  impost,  or 
duty.  This  provision  was  incorporated 
in  the  acts  of  congress  enabling  the 
states  of  Wisconsin  and  Minnesota  to 
organize  (Gen.  St.  Minn.  1878,  p.  15; 
R.  S.  Wis.  1878,  p.  1154),  and  in  the 
constitutions  of  said  states  (Const.  Wis. 
art.  9,  |  1;  Const.  Minn.  art.  2,  §  2). 
'  The  intention  of  this  provision  was  not 
to  prevent  obstructions  to  navigation, 
but  to  prohibit  a  tax  on  it;  and  con- 
gress not  having  assumed  police  con- 
trol over  the  St.  Croix  river,  a  small 
branch  of  the  Mississippi,  in  said  states, 


partially  navigable  at  some  seasons  for 
small  boats,  but  mainly  used  for  the 
floatage  of  logs,  the  legislature  of  Min- 
nesota had  power  to  grant  a  charter  to 
a  company  to  construct  booms  in  the 
navigable  portion  to  facilitate  running 
logs,  though  the  direct  effect  was  to 
materially,  but  not  permanently,  ob- 
struct navigation  for  steamboats.  J.  S. 
Keator  Lumber  Co.  v.  St  Croix  Boom 
Corp.  (1888)  72  Wis.  62,  38  N.  W.  529, 
7  Am.  St.  Rep.  837. 

In  the  absence  of  congressional  leg- 
islation on  the  subject,  a  state  statute, 
authorizing  a  dam  across  a  navigable 
river  wholly  within  the  state,  is  con- 
stitutional; a  direct  statute  of  the  Unit- 
ed States  being  required  in  order  that 
such  erections  may  be  declared  an  in- 
valid obstruction  and  nuisance.  In  re 
Southern  Wisconsin  Power  Co.  (1909) 
122  N.  W.  801,  140  Wis.  245;  Id.,  122 
N.  W.  809,  140  Wis.  265;  Appeal  of 
Black  Hawk  Land  Co.  (1909)  122  N. 
W.  801,  140  Wis.  245,;  Appeal  of  Whit- 
nall  (1909)  122  N.  W.  809,  140  Wis. 
265. 

See  note  post  as  to  "Bridges." 

40.  Seamen.— Pen.  Code  Qa.  f  G55, 
provides  that,  "if  any  person  shall  aid 
an  articled  seaman  or  apprentice  to  de- 
sert or  leave  his  vessel  while  in  the  wa- 
ters of  this  state,  he  shall  be  punished  as 
for  a  misdemeanor."  Held  that,  though 
the  subject  was  one  of  congressional 
cognizance,  yet,  since  that  body  had 
failed  to  legislate  with  reference  there- 
to, it  was  within  the  power  of  the  state 
legislature  to  control  and  regulate  the 
matter,  and  hence  the  act  was  consti- 
tutional. Handel  v.  Chaplin  (1900)  36 
S.  E.  979,  111  Ga.  800,  51  L.  R.  A.  720. 

Under  R.  S.  U  4283,  4289,  Comp.  St 
H  8021,  8027,  the  Washington  Work- 
men's Compensation  Act  held  not  to 
cover  case  of  injury  to  seaman  in  in- 
trastate commerce  on  Puget  Sound,  on 
plea  that  federal  admiralty  jurisdiction 
was  unoccupied  by  Congress  by  a  com- 
pensation act  State  v.  Daggett  (1915) 
151  P.  648,  87  Wash.  253,  L.  R.  A. 
1916A,  446. 

See,  also,  note  post  as  to  "Railroads 
and  other  carriers." 

41.  Pilots.— Though  Congress  may  leg- 
islate on  the  subject  of  pilotage  through- 
out the  United  States,  it  has  not  man- 
ifested an  intention  by  R.  S.  §§  4235,  ! 
4236  <Comp.  St.  §§  7981,  7982),  to 
overrule  the  state  laws,  except  in  one 
instance,  and  the  law  of  a  state  impos- 
ing a  forfeiture  for  the  neglect  of  a 
vessel  to  take  a  pilot  is  not  invalid. 
Coolev  v.  Board  of  Wardens  of  Port 
of  Philadelphia  (1851)  12  How.  299, 
320,  13  L.  Ed.  996. 

The  power  of  Congress  to  regulate 
commerce  is  without  limitation  and  ex- 
tends to  all  the  subjects  of  commerce, 
and  to  all  persons  engaged  in  it,  and 
embraces  traffic,  navigation,  and  inter- 
course, and  the  whole  subject  of  pilots 
and  pilotage,  but  the  constitution  does 
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not  in  terms  exclude  the  exercise  of 
any  authority  by  the  states  to  regulate 
pilots,  and  the  states  have  authority  to 
regulate  the  subject,  in  the  absence  of 
congressional  legislation.  Pacific  Mail 
Co.  v.  Joliffe  (1804)  2  Wall.  450,  459, 
17  L.  Ed.  805. 

State  pilotage  laws  cannot  be  con- 
sidered, in  view  of  the  numerous  acts 
of  congress  recognizing  them,  as  uncon- 
stitutional for  infringing  the  exclusive 
power  of  congress  over  the  subject,  un- 
til some  act  of  congress  is  passed? 
which  conflicts  with  them.  Ex  parte 
McNiel  (1871)  80  IT.  S.  (13  WalL)  236, 
20  L.  Ed.  624. 

Even  though  state  laws  concerning 
pilotage  are  regulations  of  commerce, 
they  are  not  necessarily  repugnant  to 
the  commerce  clause,  since  they  fall 
within  that  class  of  powers  which 
may  be  exercised  by  the  state  until 
Congress  has  seen  fit  to  act  upon  the 
subject.  Olsen  v.  Smith  (1004)  25  Sup. 
Ct  52,  53,  195  U.  S.  332,  49  L.  Ed. 
224. 

Though  laws  concerning  pilotage  are 
regulations  of  commerce,  they  fall 
within  that  class  of  powers  which  may 
be  exercised  by  the  states  until  Con- 
gress sees  fit  to  act.  Anderson  v. 
Pacific  Coast  S.  S.  Co.  (1912)  32  Sup. 
Ct.  626,  629,  225  U.  S.  187,  56  L.  Ed. 
1047. 

State  laws  providing  for  compulsory 
pilotage,  authorizing  licensed  pilots  to 
tender  their  services  to  vessels,  and 
providing  that  the  pilot  first  to  offer 
his  service  to  an  inward  bound  vessel 
may,  if  he  is  not  required,  and  his 
services  are  declined,  collect  one-half  of 
the  compensation  which  he  would  have 
earned  if  employed,  are  valid  regula- 
tions of  navigation,  and  interstate  and 
foreign  commerce,  so  long  as  congress 
refrains  from  enacting  laws  on  the  sub- 
ject. The  Robert  Dollar  (D.  C.  1902) 
151  Fed.  218. 

Since  the  acts  of  Congress  regulat- 
ing pilotage  in  the  public  waters  of  the 
United  States  are  confined  to  the  reg- 
ulation of  pilotage  of  vessels  engaged 
in  coastwise  commerce,  the  states  are 
free  to  enact  laws  regulating  the  pilot- 
age of  vessels  engaged  in  foreign  com- 
merce, and  Laws  18S7-S8,  p.  175,  reg- 
ulating pilotage  in  public  waters,  is 
valid  so  far  as  it  seeks  to  regulate 
pilotage  of  vessels  engaged  in  foreign 
commerce.  State  v.  Ames  (Wash. 
1907)  92  P.  137. 

42.  Wharves.— A  state  statute  or  city 
ordinance  regulating  the  rates  of  wharf- 
age is  not  unconstitutional  as  repugnant 
to  the  power  of  congress  to  regulate 
commerce  where  congress  has  failed  to 
legislate  upon  the  subject  The  Ann 
Ryan  (D.  C.  1873)  Fed.  Cas.  No.  428; 
Sweeney  v.  Otis  (1885)  37  La.  Ann. 
520;  Sterrett  v.  Houston  (1855)  14 
Tex.  153. 

Though  wharves  are  related  to  com- 
merce and  navigation  as  aids  and  con- 
veniences yet,  being  local  in  their  na- 
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tuxe,  and  requiring  special  regulations 
for  particular  places,  in  absence  of 
congressional  legislation  on  the  subject, 
the  regulation  thereof  properly  belongB 
to  the  states  in  which  they  are  situated. 
Parkersburg  &  O.  R.  Transp.  Co.  v. 
City  of  Parksburg  (1883)  2  Sup.  Ct 
732,  745,  107  U.  S.  691,  27  L.  Ed.  584. 

Though  the  regulation  of  public 
wharves  and  wharfage  on  navigable 
waters  may  properly  fall  within  the 
commercial  powers  of  congress,  still, 
in  the  absence  of  national  legislation, 
the  powers  of  the  state  therein  are 
complete,  and  an  ordinance  of  a  city 
requiring  vessels  discharging  or  receiv- 
ing freight  at  a  wharf  built  and  own- 
ed by  it  to  pay  certain  rates  is  not  in 
conflict  with  the  interstate  commerce 
clause.    Id. 

No  subject  can  be  more  properly 
classified  as  local  in  its  nature,  and  u 
requiring  the  application  of  town  regu- 
lations, than  that  of  wharfs  and  wharf- 
age; and  as  no  act  of  congress  has 
been  passed  for  the  regulation  of  wharf- 
age, and  there  is  nothing  in  the  con- 
stitution to  prevent  the  states  from 
regulating  it,  so  long  as  congress  sees 
fit  to  abstain  from  action  on  the  sub- 
ject, it  is  entirely  within  the  domain 
and  Subject  to  the  operation  of  state 
laws,  and  the  reasonableness  of  the 
charge  must  be  determined  by  the  local 
law.  Ouachita  &  M.  R.  P.  Co.  v.  Aiken 
(C.  O.  1883)  16  Fed.  890,  decree  af- 
firmed (1887)  7  Sup.  Ct  907,  121  U. 
S.  444,  30  L.  Ed.  976. 

A  state  government  may  authorise  the 
construction  of  wharves  on  navigable 
streams  within  its  own  territorial  lim- 
its, even  below  low-water  mark,  where 
the  power  of  the  congress  of  the  Unit- 
ed States  has  not  been  exercised  in  the 
premises.  City  of  Savannah  v.  State 
(1848)  4  Ga.  26. 

43.  Ferries.— A  state  may  fix  reason- 
able rates  for  ferriage  from  its  shore 
to  the  shore  of  another  state  over  a 
boundary  stream,  until  Congress  regu- 
lates such  rates.  Port  Richmond  & 
Bergen  Point  Ferry  Co.  v.  Board  of 
Chosen  Freeholders  of  Hudson  County 
(1914)  34  Sup.  Ct  821,  234  U.  S.  317, 
58  L.  Ed.  1330,  affirming  judgment 
Same  v.  Freeholders  of  Hudson  County 
(1912)  82  A.  729,  82  N.  J.  Law,  53a 

That  ferry  rates  over  a  boundary 
stream  were  fixed  by  the  state  of  in- 
corporation of  the  ferry  company  did 
not  preclude  the  state  on  the  other  side 
of  the  stream  from  establishing,  subject 
to  paramount  authority  of  Congress, 
the  rates  to  be  charged  for  ferriage 
from  its  own  shore  to  the  shore  of  the 
other  state.    Id. 

State  regulation  of  the  rates  to  be 
charged  for  a  ticket  for  a  round  trip 
over  an  interstate  ferry  from  the  shore 
of  such  state  to  the  shore  of  another 
state,  and  return,  is  valid  until  Con- 
gress regulates  such  rates,  where  the 
ferry  company  is  not  thereby  required 


iero«) 


CONSTITUTION 


Art.  1,  §  8,  cL  3 


to  issue  round-trip  tickets  at  its  office 
within  the  state.    Id. 

A  ferry  may  be  an  instrument  of 
commerce,  and  as  such  subject  to  the 
regulation  of  congress,  but  until  con- 
gress has  asserted  its  power  the  na- 
tional authority  cannot  be  invoked  by 
suitors  as  the  foundation  of  any  ad- 
verse rights.  New  York  v.  Independ- 
ent Steamboat  Co.  (O.  0. 1885)  22  Fed. 
801,  802. 

The  power  of  states  over  the  regula- 
tion of  ferries  across  navigable  rivers 
dividing  two  states  must  prevail  until 
and  except  so  far  as  congress  legislates 
upon  the  particular  question.  Newport 
v.  Taylor  (1856)  55  Ky.  (16  B.  Mon.) 
699. 

44.  Bridges.— In  the  absence  of  fed- 
eral legislation,  the  state  may,  by  au- 
thorising the  erection  of  a  bridge,  ob- 
struct a  navigable  river.  Willamette 
Iron-Bridge  Co.  v.  Hatch  (1888)  125 
U.  S.  1,  8  Sup.  Ct  811,  31  L.  Ed.  629; 
Oregon  City  Transp.  Co.  v.  Columbia 
St.  Bridge  Co.  (D.  C.  1892)  53  Fed. 
549,  following  Willamette  Iron-Bridge 
Co.  v.  Hatch  (1888)  8  Sup.  Ct.  811, 
125  U.  S.  1,  31  L.  Ed.  629. 

In  the  absence  of  federal  legislation 
on  the  subject,  a  state  may  authorize 
bridges  across  navigable  streams  by 
laws  so  well  guarded  as  to  protect  sub- 
stantial rights  of  navigation.  Atlee  v. 
Northwestern  Union  Packet  Co.  (1874) 
21  Wall.  389,  395,  22  L.  Ed.  619. 

The  power  of  the  state  in  the  regu- 
lation of  bridges  over  navigable  rivers, 
lying  wholly  within  its  limits,  is  ple- 
nary, in  the  absence  of  legislation  by 
congress.  An  ordinance  of  the  city  of 
Chicago,  in  the  exercise  of  its  police 
powers,  regulating  the  opening  and 
closing  of  draws  on  bridges  over  the 
Chicago  river,  is  not  invalid,  as  an  at- 
tempt to  regulate  interstate  commerce. 
Escanaba  &  L.  M.  Transp.  Co.  v.  City 
of  Chicago  (1883)  2  Sup.  Ct  185,  107 
U.  S.  678,  27  L.  Ed.  442,  affirming  de- 
cree (C.  O.  1882)   12  Fed.  777. 

The  expenditure  of  money  by  Con- 
gress in  improving  the  Willamette  riv- 
er in  Oregon  and  the  making  of  Port- 
land a  port  of  entry  held  not  an  as- 
sumption by  Congress  of  power  over 
the  river,  and  the  state  is  not  deprived 
of  the  power  of  authorizing  a  bridge 
over  the  river  without  the  assent  of 
Congress.  Willamette  Iron  Bridge 
Co.  v.  Hatch  (1888)  6  Sup.  Ct.  811, 
125  U.  S.  1,  31  L.  Ed.  629. 

The  states  have  full  power  as  to  the 
erection  of  bridges  and  other  works  in 
navigable  streams  wholly  within  their 
jurisdiction,  in  the  absence  of  the  ex- 
ercise by  congress  of  authority  to  the 
contrary.  Lake  Shore  &  M.  S.  Ry.  Co. 
v.  Ohio  (1897)  17  Sup.  Ct.  357,  165  U. 
S.  365,  41  L.  Ed.  747. 

The  delegation  to  the  secretary  of 
war  by  Act  Sept.  12,  1890  (26  Stat. 
453,  |§  4,  5,  7),  of  authority  to  direct 
changes  in  existing  bridges  over  any 
navigable  waters  of  the  United  States, 


or  of  bridges  to  be  erected  under  legis- 
lative authority  of  any  state,  for  the 
purpose  of  preventing  obstructions  ft> 
navigation,  showed  no  intention  by  con- 
gress to  exercise  exclusive  control  over 
navigable  waters  entirely  within  the 
jurisdiction  of  a  state;  and  consequent- 
ly this  act  did  not  deprive  the  states  of 
power  to  compel  the  removal  or  altera- 
tion of  bridges  erected  over  such  wa- 
ters without  authority.    Id. 

A  state  legislature  may,  in  the  ab- 
sence of  any  restraint  by  congressional 
legislation,  authorize  the  erection  of  a 
bridge  over  the  state's  navigable  wa- 
ters. Silliman  v.  Hudson  River  Bridge 
Co.  (O.  C.  1859)  Fed.  Cas.  No.  12,852. 

The  federal  court  will  not  enjoin  the 
erection  of  a  bridge  over  the  Raritan 
river,  authorized  by  the  New  Jersey 
legislature,  although  it  may  completely 
intercept  navigation,  except  as  accom- 
modated by  draws,  where  congress  has 
not  legislated  on  the  subject.  Easton 
v.  New  York  &  L.  B.  R.  Co.  (C.  C. 
1873)  Fed.  Cas.  No.  4,259. 

The  erection  of  a  bridge  entirely 
within  a  state  across  a  navigable  river 
running  partly  within  and  partly  with- 
out the  state  is  not  a  matter  so  inti- 
mately connected  with  interstate  com- 
merce as  to  be  under  the  exclusive  con- 
trol of  congress;  and,  in  the  absence  of 
congressional  action,  the  state  has  au- 
thority to  regulate  the  same.  Rhea  v. 
Newport  N.  &  M.  V.  R.  Co.  (C.  C. 
1892)  50  Fed.  16,  distinguishing  Grand 
Trunk  Ry.  Co.  v.  Backus  (C.  C.  1891) 
46  Fed.  211. 

In  the  absence  of  any  act  of  Con- 
gress or  constitutional  provision  con- 
ferring upon  him  authority  so  to  do, 
the  President  cannot  officially  consent 
to  and  approve  the  erection  of  the  pro- 
posed bridge  across  the  Niagara  river. 
(1883)   17  Op.  Atty.  Gen.  523. 

Until  Congress  acts,  and  by  appropri- 
ate legislation  assumes  control  of  the 
subject,  the  power  of  a  state  over 
bridges  across  navigable  streams  with- 
in its  limits  is  plenary.  (1885)  18  Op. 
Atty.   Gen.   164. 

Accordingly,  where  a  railroad  compa- 
ny was  authorized  by  the  laws  of  Min- 
nesota to  construct  a  bridge  across  the 
Mississippi  river  within  the  limits  of 
that  state,  held  that,  if  such  authority 
is  unaffected  by  any  law  of  Congress, 
the  company  may  act  thereunder, 
though  in  so  doing  it  will  subject  itself 
to  the  risk  of  future  Congressional  in- 
terference.    Id. 

A  state  may  authorize  the  obstruc- 
tion of  a  navigable  stream  within  its 
limits  by  a  bridge,  in  the  absence  of 
any  legislation  by  Congress  on  the  sub- 
ject (1886)  18  Op.  Atty.  Gen.  425. 
But  see  case  of  Union  Bridge  Co.  v. 
U.  S.  (1907)  204  U.  S.  364,  27  Sup.  Ct 
307,  51  L.  Ed.  523. 

Where,  under  authority  of  the  legis- 
lature of  West  Virginia  it  is  proposed 
to  construct  a  bridge  over  the  Little 
Kanawha,  a  navigable  river  within  the 
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limits  of  that  state,  which  bridge,  if 
built,  will  be  an  obstruction  to  naviga- 
tion; but  its  construction  is  neither  ex- 
pressly nor  impliedly  forbidden  by  any 
law  of  Congress.  The  case  is  not  one 
which  warrants  the  institution  of  judi- 
cial proceedings  for  the  prevention  of 
obstruction  to  navigation  threatened. 
Id. 

Until  Congress  has  acted  relative 
thereto,  it  is  within  the  power  of  the 
states  to  authorise  the  construction  of 
bridges  across  navigable  streams  with- 
in their  limits.  Mauldin  v.  Central  of 
Georgia  Ry.  Co.  (Ala.  1913)  61  So. 
047. 

A  state  may,  until  legislation  on  the 
subject  by  congress,  authorize  the  erec- 
tion of  a  bridge  across  a  navigable  river 
within  the  state  without  violating  the 
commerce  clause;  and  where  a  bridge 
has  been  constructed  under  an  act  of 
the  legislature  as  part  of  a  public  high- 
way a  citizen  has  no  right  to  destroy 
it  on  the  ground  that  it  to  some  ex- 
tent interferes  with  the  navigation  of 
the  river,  and  is  a  public  nuisance,  and 
of  special  injury  to  him.  State  v. 
Leighton  (1891)  83  Me.  419,  22  Atl. 
380. 

In  the  absence  of  congressional  legis- 
lation relative  thereto,  a  state  may  au- 
thorize the  building  of  a  bridge  over  a 
navigable  interstate  stream.  Kansas 
City,  M.  &  B.  R.  Co.  v.  J.  T.  Wiygul  & 
Son  (1903)  33  So.  965,  82  Miss.  223, 
61  L.  R.  A.  57a   . 

65  Ohio  Laws,  p.  219,  as  amended  by 
73  Ohio  Laws,  p.  274,  authorizing  the 
construction  of  a  bridge  across  a  nav- 
igable stream,  is  within  the  plenary 
power  of  the  state,  in  the  absence  of 
any  exercise  of  control  by  the  federal 
government,  and  a  board  of  public  works 
cannot,  in  an  action  to  compel  it  to 
proceed  according  to  the  provisions  of 
said  laws,  question  the  right  of  the 
state.  Muskingum  County  Com'rs  v. 
Board  of  Public  Works  Muskingum 
County  (1884)  39  Ohio  St  628. 

45.  Corporations  transacting  business 
In  state  In  general.— State  statutes,  im- 
posing conditions  on  corporations  pre- 
cedent to  their  right  to  transact  busi- 
ness within  the  state,  are  ineffective  to 
prevent  transactions  constituting  inter- 
state commerce,  which  is  within  the 
exclusive  jurisdiction  of  Congress, 
whether  Congress  had  exercised  such 
authority  or  not.  La^loine  Lumber  & 
Trading  Co.  v.  Kesterson  (C.  C.  1909) 
171  Fed.  980. 

46.  Railroads    and    other   carriers.— 

Until  congress  acts  in  reference  to  the 
relations  of  the  railroad  companies  to 
interstate  commerce,  it  is  in  the  power 
of  the  state  to  regulate  its  affairs,  so 
far  as  they  are  of  domestic  concern. 
Peik  v.  Chicago  &  N.  W.  Ry.  Co. 
(1876)  94  U.  S.  164,  24  L.  Ed.  97; 
Winona  &  St.  P.  Ry.  Co.  v.  Blake 
(1876)  94  U.  S.  180,  24  L.  Ed.  99. 
The  act  of  Wisconsin  approved  March 
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11,  1874,  entitled  "An  act  relating  to 
railroads,  express,  and  telegraph  com- 
panies, in  the  state  of  Wisconsin,"  is 
confined  to  state  commerce,  or  such  in- 
terstate commerce  as  directly  affects  the 
people  of  Wisconsin,  and  is  therefore 
valid.  Until  congress  shall  act  in  ref- 
erence to  the  relations  of  such  a  com- 
pany to  interstate  commerce,  the  regu- 
lation of  its  fares,  etc,  so  far  as  they 
are  of  domestic  concern,  is  within  the 
power  of  the  state.    Id. 

It  is  within  the  power  of  a  state,  in 
the  absence  of  national  legislation  cov- 
ering the  subject,  to  forbid  under  pen- 
alties the  heating  of  passenger  cars  in 
that  state  by  stoves  or  furnaces  kept 
inside  the  cars,  or  suspended  therefrom 
(Laws  N.  Y.  1887,  c.  616),  though  such 
cars  may  be  employed  in  interstate 
commerce.  This  power  cannot  be  af- 
fected by  possible  inconveniences  re- 
sulting from  the  adoption  of  conflict- 
ing regulations  by  adjoining  states. 
New  York,  N.  H.  &  H.  R.  Co.  v.  New 
York  (1897)  17  Sup.  Ct  418,  419,  165 
U.  S.  628,  41  L.  Ed.  853. 

A  regulation  by  a  city  of  the  speed  of 
railroad  trains  within  the  city  limits  is 
not,  as  to  interstate  trains,  an  unconsti- 
tutional regulation  of  interstate  com- 
merce,— at  least  until  congress  shall 
take  action  in  the  matter.  Erb  v.  Mor- 
asch  (1900)  20  Sup.  Ct.  819,  820,  177 
U.  S.  584,  44  L.  Ed.  897,  affirming 
judgment  (1899)  56  P.  133,  60  Kan. 
251. 

Until  Congress  acted  there  was  no  re- 
pugnancy to  the  commerce  clause  of 
the  federal  Constitution  in  Comp.  St 
Neb.  1911,  c.  21,  §  4,  providing  that 
contributory  negligence  of  a  railroad 
employ 6  while  engaged  in  interstate 
commerce  did  not  bar  recovery,  where 
his  negligence  was  slight  and  that  of 
the  company  was  gross.  Missouri  Pac. 
R.  Co.  v.  Castle  (1912)  32  Sup.  Ct 
606,  608,  224  U.  S.  541,  56  L.  Ed.  875. 

The  intent  of  Congress  to  take  con- 
trol of  the  subject  so  as  to  invalidate 
existing  state  statutory  regulations 
cannot  be  based  on  Employers'  liabil- 
ity Act  June  11,  1906,  c.  3073,  34  Stat 
232,  since  that  statute  has  been  held 
invalid.  Chicago,  I.  &  L.  R.  Co.  v. 
Hackett  (1913)  33  Sup.  Ct  581,  228  U. 
S.  559,  57  L.  Ed.  966,  affirming  judg- 
ment Hackett  v.  Chicago,  I.  ft  L.  R> 
Co.  (1912)  170  111.  App.  140. 

Laws  N.  Y.  1897,  c.  415,  ft  10,  as 
amended  by  Laws  1908,  c  442,  passed 
in  the  exercise  of  the  reserved  power 
of  the  state  over  corporations,  that 
railway  employe's  shall  be  paid  semi- 
monthly, prohibiting  carrier  and  em- 
ployes from  contracting  otherwise  is 
valid.  Erie  R.  Co.  v.  Williams  (1914) 
34  Sup.  Ct.  761,  233  U.  S.  685,  58  h. 
Ed.  1155,  51  L.  R.  A.  (N.  S.)  1097,  af- 
firming judgment  (1910)  92  N.  B.  1084, 
199  N.  Y.  525. 

Requiring  an  interstate  railway  to 
pay  its  employe's  semimonthly  as  done 
by  Laws  N.  Y.  1897,  c.  415,  §  10,  as 
amended  by  Laws  1908,  c  442,  held, 
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until  Congress  acts,  not  an  unlawful 
burden  on  interstate  commerce.    Id. 

Application  to  railway  locomotives, 
equipped  with  oil  headlights,  used  in 
hauling  interstate  freight  trains  oyer 
the  carrier's  main  line,  of  Pub.  Laws 
Otu  1908,  pp.  60,  51,  requiring  locomo- 
tives to  be  equipped  with  headlights  of 
a  certain  capacity,  does  not  render  such 
statute  invalid,  in  absence  of  congres- 
sional legislation,  as  constituting  an  un- 
warrantable interference  with  inter- 
state commerce.  Atlantic  Coast  line 
R.  Co.  v.  State  of  Georgia  (1914)  34 
Sup.  Ct  829,  234  U.  S.  280,  58  L.  Ed. 
1312,  affirming  judgment  (1910)  69  S. 
E.  725, 135  Qa.  545,  32  L.  R.  A.  (N.  S.) 
20. 

The  subject  of  electric  headlights  for 
locomotives  has  not  been  covered  by 
acts  of  Congress,  relating  to  safety  ap- 
pliances and  to  Interstate  Commerce 
Commission  Act  March  2,  1893,  Act 
March  2,  1903,  Act  May  27,  1908,  Act 
May  30,  1908,  Act  April  14,  1910, 
Act  May  6,  1910,  Act  Feb.  17, 
1911  (Comp.  St  §  8605  et  seq.),  or 
by  any  regulation  established  by  the 
commission  so  as  to  invalidate,  as 
applied  to  railway  locomotives  equip- 
ped with  oil  headlights,  and  used  in 
hauling  interstate  freight  trains  over 
the  carrier's  main  line,  the  provisions 
of  Pub.  Laws  Ga.  1906,  pp.  50,  51, 
relating  to  headlights  on  locomotives 
running  on  the  main  line.    Id. 

In  absence  of  legislation  by  congress 
covering  the  subject,  a  state  may  regu- 
late the  liabilities  of  interstate  car- 
riers to  employes,  the  use  of  defective 
cars,  etc.,  within  its  borders.  Peirce 
v.  Van  Dusen  (1897)  78  Fed.  693,  698, 
24  C.  C.  A.  280,  69  L.  R.  A.  705,  writ 
of  error  dismissed  (1899)  19  Sup.  Ct. 
879,  43  L.  Ed.  1184. 

Laws  Neb.  1907,  p.  191,  c.  48,  §  1, 
which  provides,  inter  alia,  that  railroad 
companies  operating  trains  within  the 
state  shall  be  liable  for  injuries  to  em- 
ployes resulting  from  the  negligence  of 
other  employe's,  is  comprehensive  in  its 
terms,  and  applies  to  railroads  doing  an 
interstate  business,  and  governs  the  lia- 
bility of  such  companies  to  employes 
operating  trains  engaged  in  interstate 
commerce  in  the  absence  of  valid  legis- 
lation by  Congress  covering  such  lia- 
bility. Missouri  Pac.  Ry.  Co.  v.  Castle 
(1909)  172  Fed.  841,  97  C.  C.  A.  124. 

Lawer  affecting  the  liability  of  common 
carriers  for  injuries  to  employes  are  not 
in  themselves  regulations  of  interstate 
commerce  though  they  control  in  some 
degree  the  conduct  and  liability  of  those 
engaged  in  such  commerce,  and  a  state 
may,  therefore,  so  long  as  Congress 
has  not  legislated  on  the  particular  sub- 
ject, enact  such  laws  in  the  exercise  of 
its  police  power,  without  invading  the 
exclusive  power  of  Congress.  Kelley  v. 
Great  Northern  Ry.  Co.  (C.  C.  1907) 
152  Fed.  211. 

Act  Ind.  Marsh  6,  1909  (Laws  1909, 
c  128),  authorizing  a  state  railroad 
commission  to  prescribe  the  character 
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of  locomotive  headlights  to  be  used  on 
the  railroads  of  the  state,  is  within  the 
police  powers  of  the  state,  and  an  order 
made  thereunder,  if  within  the  powers 
conferred,  is  valid  in  absence  of  federal 
legislation  on  the  subject.  Baltimore 
&  O.  R.  Co.  v.  Railroad  Commission  of 
Indiana  (C.  C.  1912)  196  Fed.  690. 

The  Washington  Workmen's  Compen- 
sation Act,  which  substitutes  a  system 
of  state  compensation  for  all  private 
rights  of  action  in  case  of  injury  to  a 
workman  engaged  in  any  of  the  occupa- 
tions specified,  extends  to  workmen  em- 
ployed in  interstate  commerce  by  water, 
in  the  absence  of  congressional  legisla- 
tion on  the  subject.  Stoll  v.  Pacific 
Coast  S.  S.  Co.  (D.  C.  1913)  205  Fed. 
169. 

In  the  absence  of  action  by  Congress, 
the  states  may  exercise  police  power 
over  interstate  carriers.  Central  of 
Georgia  Ry.  Co.  v.  Groesbeck  &  Arm- 
stiong  (Ala.  1912)  57  So.  380. 

Workmen's  Compensation  Act  Conn, 
pt.  B,  §  40,  held  not  to  render  act  in- 
applicable to  employes  killed  on  the 
high  seas  or  the  navigable  waters  of  an- 
other state;  Congress  not  having  leg- 
islated in  regard  to  injuries  occurring 
in  interstate  commerce  by  water.  Een- 
nerson  v.  Thames  Towboat  Co.  (1915) 
94  A.  372,  89  Conn.  367. 

Where  a  railroad  was  built  by  the 
authority  of  the  state,  the  company, 
whether  an  interstate  carrier  or  other- 
wise, must,  so  long  as  Congress  does 
not  interfere,  submit  to  reasonable  local 
regulations  in  the  use  of  its  property, 
and  a  municipal  ordinance  requiring  it 
to  maintain  electric  lights  where  its 
tracks  intersect  streets  is  not  invalid  as 
an  interference  with  interstate  com- 
merce. Pittsburg,  C,  C.  &  St.  L.  Ry. 
Co.  v.  Hartford  City  (Ind.  1907)  82  N. 
E.  787. 

Where  a  railroad  company  chartered 
by  the  state,  one  of  its  purposes  being 
to  transport  intrastate  commerce,  was 
ordered  by  the  state  railroad  commis- 
sion to  join  in  the  construction  of  a 
connection  with  an  intersecting  railroad, 
under  Burns'  Ann.  St.  Ind.  1908,  § 
5551,  providing  that  the  act  authorizing 
the  commission  to  order  such  connec- 
tions should  apply  only  to  the  trans- 
portation of  passengers  and  property 
between  points  within  the  state,  and  to 
switching,  delivering,  storing,  and  han- 
dling of  such  property,  the  order  was 
not  void  as  a  regulation  of  interstate 
commerce;  the  subject  being  one  on 
which  Congress  had  not  expressly  act- 
ed. Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co. 
v.  Hunt  and.  1908)  86  N.  E.  328. 

Acts  Ind.  1907,  c.  11,  providing  the 
number  and  character  of  employes  to  be 
carried  on  trains  operated  within  the 
state,  did  not  relate  to. a  subject  over 
which  Congress  was  invested  with  ex- 
clusive powers  to  legislate,  and  hence 
the  failure  of  Congress  to  pass  any 
law  on  the  subject  did  not  prohibit  the 
states  from  passing  proper  legislation 
thereon.     Pittsburgh,  C,  C.  &  St  L 
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Ry.  Co.  v.  State  (Ind.  1009)  87  N.  E. 
1034. 

Congress  not  having  passed  any  act 
regulatiug  headlights  on  engines  used 
in  interstate  commerce,  the  Indiana 
Legislature  was  authorized  to  pass  Act 
Ind.  March  6,  1909  (Laws  1909,  c 
128),  authorizing  the  Indiana  Railroad 
Commission  to  inveHtigate  the  subject 
and  require  installation  of  efficient 
headlights.  Vandalia  R.  Co.  v.  Rail- 
road Commission  of  Indiana  (Ind. 
1913)  101  N.  E.  85. 

Act  Ind.  March  1,  1911  (Acts  1911, 
c.  60),  regulating  the  size  and  construc- 
tion of  cabooses  used  by  common  car- 
riers, does  not  interfere  with  or  place 
a  burden  upon  or  regulate  interstate 
commerce,  and  is  not  superseded  by  the 
federal  laws;  Congress  not  having  act- 
ed in  the  matter.  Pittsburgh,  C.t  C. 
&  St.  L.  Ry.  Co.  v.  State  (Ind.  1913) 
102  N.  E.  25. 

Congress  has  not,  by  the  Interstate 
Commerce  Act  (Comp.  St.  §  8565),  taken 
over  the  whole  subject  of  terminals,  so 
as  to  render  Burns'  Ann.  St.  Ind.  1914, 
fi  5206,  invalid,  and  orders  of  the  Rail- 
road Commission  for  interchange  of 
business  at  a  terminal  in  the  state  are 
valid.  Vandalia  R.  Co.  v.  Public  Serv- 
ice Commission  (Ind.  1914)  106  N.  E. 
371. 

The  Minnesota  Workmen's  Compen- 
sation Act,  in  its  application  to  inter- 
state commerce  by  water,  does  not  in- 
terfere with  interstate  commerce;  Con- 
gress not  having  legislated  on  that  sub- 
ject. Lindstrom  v.  Mutual  S.  S.  Co. 
(Minn.  1916)  156  N.  W.  669. 

Laws  Mo.  1911,  p.  150,  requiring  all 
corporations*  to  pay  wages  to  their  em- 
ployes as  often  as  semimonthly,  is  not, 
in  the  absence  of  act  of  Congress  there- 
on, objectionable  as  being  in  conflict 
with  interstate  commerce  laws,  enact- 
ed under  the  commerce  clause.  State 
v.  Missouri  Pac.  R.  Co.  (Mo.  1912)  147 
S.  W.  118. 

Act  Mont  Feb.  5,  1907  (Laws  1907, 
c.  5),  providing  that  those  employed  in 
running  or  operating  locomotive  engines 
or  railroad  trains  in  this  state  shall  not 
be  required  to  work  more  than  a  certain 
number  of  hours  without  rest,  and  pre- 
scribing penalties  for  its  violation,  is 
not  unconstitutional  as  being  a  regula- 
tion of  interstate  commerce,  in  the  ab- 
sence of  federal  legislation  on  the  sub- 
ject. State  v.  Northern  Pac.  Ry.  Co. 
(1908)  93  P.  945,  36  Mont.  582. 

If  Congress  does  not  exercise  its  pow- 
ers under  the  commerce  clause  in  regu- 
lating the  relations  of  employer  and  em- 
ploye" engaged  in  interstate  commerce, 
the  state  may  enact  such  legislation  as 
does  not  unreasonably  interfere  with 
interstate  commerce,  but  state  statutes 
are  superseded  by  acts  of  Congress  cov- 
ering the  same  subject.  Melzner  v. 
Northern  Pac.  Ry.  Co.  (Mont.  1912)  127 
P.  1002. 

Though  Labor  Law  N.  Y.  |§  10,  11, 
12,  requiring  that  railroads  shall  pay 
their   employes  wages    semimonthly  in 
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cash,  relate  to  the  wages  of  railway 
servants'  employed  entirely  within  the 
state,  and  also  to  the  wages  of  those 
whose  duties  take  them  from  New  York 
into  other  states;  Congress  not  having 
passed  any  legislation  dealing  with  the 
same  subject-matter,  such  act  is  not  in- 
valid as  an  unconstitutional  interference 
with  interstate  commerce.  New  York 
Cent  &  H.  R.  R.  Co.  v.  Williams 
(1910)  92  N.  E.  404,  199  N.  Y.  108,  af- 
firming judgment  (1909)  120  N.  Y. 
Supp.  1137,  136  App.  Div.  904,  which 
affirms  (1909)  118  N.  Y.  Supp.  785,  64 
Misc.  Rep.  15. 

Workmen's  Compensation  Law  N.  Y. 
1914,  {  114,  held  to  apply  to  persons 
engaged  in  interstate  commerce  for 
whom  no  federal  law  has  been  enacted. 
Jensen  v.  Southern  Pac.  Co.  (1915)  109 
N.  E.  600,  215  N.  Y.  514,  affirming  or- 
der In  re  Jensen  (1915)  152  N.  Y.  S. 
1120. 

A  state  may,  in  the  absence  of  con- 
gressional prohibition,  enact  laws  on 
matters,  local  in  their  nature,  which 
tend  to  enforce  the  proper  perform- 
ance by  interstate  carriers  of  duties 
arising  in  the  state  which  facilitate 
traffic,  although  such  laws  may  inci- 
dentally affect  interstate  commerce. 
St  Louis  &  S.  F.  R.  Co.  v.  State  (OkL 
1910)  107  P.  929. 

The  Pennsylvania  rule  that  a  com- 
mon carrier  cannot  contract  for  exemp- 
tion from  or  limitation  of  liability  aris- 
ing from  his  negligence  or  that  of  his 
servant  is  applicable  to  commerce  be- 
tween Pennsylvania  and  other  states,  in 
the  absence  of  congressional  action 
upon  the  subject  Wright  v.  Adams 
Express  Co.  (1910)  43  Pa.  Super.  Ct40. 

A  state  statute,  regulating  the  rela- 
tion of  common  carriers  to  their  em- 
ployes, is  applicable  to  interstate  com- 
merce until  Congress  has  acted  upon 
the  same  subject  Freeman  v.  Swan 
(Tex.  Civ.  App.  1912)  143  S.  W.  724. 

In  the  absence  of  exercise  of  the  au- 
thority of  Congress,  it  is  within  the 
police  power  of  the  state  to  protect 
passengers  on  interstate  trains  by  re- 
quiring that  all  trains  leave  termini  or 
junction  points  not  more  than  30  min- 
utes behind  their  regular  schedules,  and 
on  such  schedules  at  all  other  stations. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
State  (Tex.  1916)  181  S.  W.  721. 

It  is  within  the  power  of  the  state,  in 
absence  of  congressional  legislation  on 
the  subject,  to  enact  laws  opera- 
tive within  its  boundaries  limiting  the 
number  of  hours  railway  employes  can 
be  required  to  remain  on  continuous 
duty,  even  if  the  railway  be  a  common 
carrier  engaged  in  interstate  commerce. 
State  v.  Northern  Pac.  Ry.  Co.  (1909) 
102  P.  876,  53  Wash.  673. 

Laws  Wis.  1907,  c.  575,  prohibiting 
any  corporation  operating  a  line  of  rail- 
road in  whole  or  in  part  in  the  state 
from  requiring  or  permitting  any  tele- 
graph operator,  including  train  dis- 
patcher, to  remain  on  duty  for  more 
than  one  period  of  S  consecutive  hoars, 
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is  within  the  field  of  legislation  by  the 
states,  notwithstanding  the  interstate 
commerce  clause  in  the  federal  Consti- 
tution, until  Congress  exercises  its  pow- 
er to  regulate  the  hours  of  labor  of  em- 
ployes engaged  in  interstate  commerce; 
and  under  Const  art.  6,  par.  2,  declar- 
ing that  the  Constitution  and  laws  of 
the  United  States  made  in  pursuance 
thereof  shall  be  the  supreme  law  of  the 
land,  the  regulation  of  Congress  on  the 
subject  is  supreme,  and  is  an  assertion 
of  the  federal  power  and  a  declaration 
of  policy  that  the  subject  shall  be  un- 
der federal,  and  not  state,  regulation. 
State  v.  Chicago,  M.  &  St  P.  Ry.  Co. 
(1908)  117  N.  W.  686,  136  Wis.  407. 

The  right  of  the  state  in  the  exercise 
of  its  police  power  to  protect  its  citi- 
zens from  perils  resulting  from  exces- 
sive hours  of  labor  by  railroad  em- 
ployes is  in  no  way  impaired  by  the  fed- 
eral Constitution,  except  as  such  legis- 
lation shall  restrain  interstate  com- 
merce in  a  respect  in  which  Congress 
has  deemed  wise  to  regulate  it    Id. 

See,  also,  note  post  as  to  "Transpor- 
tation of  goods  and  passengers." 

47.  Telegraphs^— See  note  ante. 

A  state  statute  requiring  telegraph 
companies  to  transmit  and  deliver  dis- 
patches with  impartiality,  good  faith, 
and  due  diligence,  under  penalty  of  $100 
in  each  case  (Act  Ga.  Oct  22,  1887),  is 
not  void,  as  to  messages  coming  from 
without  the  state,  as  an  unwarrantable 
interference  with  interstate  commerce, 
in  the  absence  of  any  legislation  by  con- 
gress on  the  subject  Western  Union 
Tel.  Co.  v.  James  (1896)  162  U.  S.  650, 
16  Sup.  Ct  934,  40  L.  Ed.  1105. 

In  the  absence  of  any  action  by  Con- 
gress, a  state  may  regulate  the  conduct 
of  local  messengers  of  a  telegraph 
company  when  Interstate  transit  by 
wire  is  oyer.  Western  Union  Tele- 
graph Co.  v.  Wilson  (1909)  29  Sup.  Ct 
403,  404,  213  U.  S.  52,  53  L.  Ed.  093. 

A  state  statute  under  which  a  pen- 
alty is  incurred  by  a  telegraph  com- 
pany which  negligently  fails  to  transmit 
within  the  state  as  promptly  as  prac- 
ticable a  message  received  at  an  office 
in  the  state,  for  transmission  to  a  per- 
son in  another  state,  is  a  valid  exer- 
rise  of  the  power  of  the  state,  in  the 
absence  of  any  legislation  by  Congress 
on  the  subject  Western  Union  Tele- 
graph Co.  v.  Crovo  (1911)  31  Sup.  Ct 
399,  402,  220  U.  S.  364,  55  L.  Ed.  498. 

While  all  telegraph  lines  extending 
through  different  states  are  instruments 
of  commerce,  so  that  messages  passing 
over  them  from  one  state  to  another 
constitute  'Interstate  commerce,"  in 
absence  of  the  enactment  by  Congress 
of  statutes  upon  the  same  subject,  a 
statute  such  as  Rev.  Laws  Mass.  c.  122, 
I  9,  requiring  a  telegraph  company  to 
receive  dispatches  from  any  person  and 
transmit  them  impartially  on  payment 
of  the  usual  charges,  is  not  a  regula- 
tion of  interstate  commerce,  within 
the  meaning  of  such  constitutional  pro- 


vision, being  a  proper  police  regulation, 
which  only  incidentally  affects  inter- 
state commerce.  Vermilye  v.  Western 
Union  Telegraph  Co.  (1911)  93  N.  E. 
635,  207  Mass.  401. 

48.  Transportation  and  sale  of  nat- 
ural gas.— Interstate  commerce  in  nat- 
ural gas,  including  the  transportation 
of  pipe  lines,  is  national  in  character, 
and  inaction  of  Congress  regarding  it 
is  conclusive  that  it  intends  that  inter- 
state commerce  therein  should  be  free, 
and  laws  of  states  and  acts  of  its  offi- 
cers prohibiting  or  burdening  it  are  un- 
constitutional and  void.  Haskell  v. 
Cowham  (1911)  187  Fed.  403,  109  C.  C. 
A.  235. 

The  sale  in  Kansas  of  natural  gas 
produced  in  Oklahoma,  if  interstate 
commerce,  is  not  of  that  kind  which  re- 
quires exclusive  legislation  by  Con- 
gress, and  until  Congress  acts  the 
state  has  control.  State  v.  Flannelly 
(Kan.  1915)  152  P.  22. 

49.  Transportation  of  goods  and  pas- 
sengers.—Congressional  inaction  leaves 
each  state  free  to  establish  reason- 
able maximum  intrastate  rates  for  in- 
terstate carriers,  though  the  state's 
requirements  may  disturb  existing  rela- 
tions between  intrastate  and  interstate 
rates  as  to  places  within  zones  of  com- 
petition crossed  by  the  state  boundary 
line.  Simpson  v.  Shepard  (1913)  33 
Sup.  Ct.  729,  230  U.  S.  352,  57  L.  Ed. 
1511.  48  L.  R.  A.  (N.  S.)  1151;  Knott 
v.  Chicago,  B.  &  Q.'  R.  Co.  (1913)  33 
Sup.  Ct  975,  230  U.  S.  474,  57  L.  Ed. 
1571  (modifying  decree  St.  Louis  &  S. 
F.  R,  Co.  v.  Hadley  [C.  C.  1909]  168 
Fed.  317);  Chesapeake  &  O.  Ry.  Co. 
v.  Conley  (1913)  33  Sup.  Ct.  985,  230 
U.  S.  513,  57  L.  Ed.  1597;  Oregon  R. 
&  Nav.  Co.  v.  Campbell  (1913)  33  Sup. 
Ct  1026,  230  U.  S.  525,  57  L.  Ed.  1604 
(affirming  decrees  [C.  C.  1909]  173  Fed. 
957;  Id.  [1910]  177  Fed.  318);  South- 
ern Pac.  Co.  v.  Campbell  (1913)  33 
Sup.  Ct.  1027,  230  U.  S.  537,  57  L. 
Ed.  1610  (affirming  decree  [C.  C.  1911] 
189  Fed.  182);  Allen  v.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.  (1913)  33  Sup.  Ct 
1030,  230  U.  S.  553,  57  L.  Ed.  1625 
(reversing  decree  [C.  O.  1911]  187  Fed. 
290):  Knott  v.  Chicago,  B.  &  Q.  R. 
Co.  (1913)  33  Sup.  Ct.  976,  230  U.  S. 
474,  57  L.  Ed.  1571;  Louisville  &  N. 
R.  Co.  v.  Garrett  (1913)  34  Sup.  Ct 
48,  231  U.  S.  298,  58  L.  Ed.  229,  af- 
firming order  (C.  C.  1911)  186  Fed. 
176. 

A  state  law  allowing  recovery  for 
wrongful  death  held  applicable  to  death 
of  a  passenger  injured  by  the  colli- 
sion of  vessels  engaged  in  interstate 
commerce,  there  being  no  regulation 
by  Congress  as  to  liability  for  marine 
torts  resulting  in  death.  Sherlock  v. 
Ailing  (1876)  93  U.  S.  99,  102,  23  L. 
Ed.  819. 

Until  Congress  undertakes  to  legis- 
late under  this  clause,  a  state  may 
enact  a  law  limiting  freight  and  pas- 
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senger  charges  on  railroads  which  is 
confined  to  state  commerce  or  such  in- 
terstate commerce  as  directly  affects 
the  people  of  the  state.  Peik  v.  Chi- 
cago &  N.  W.  R.  Co.  (1876)  94  U.  S. 
164,  177,  178,  24  L.  Ed.  97. 

It  is  within  the  power  of  a  state,  in 
the  absence  of  national  legislation  cov- 
ering the  subject,  to  forbid  under  pen- 
alties the  heating  of  passenger  cars  in 
that  state  by  stoves  or  furnaces  kept 
inside  the  cars,  or  suspended  there- 
from (Laws  N.  Y.  1887,  c.  616),  though 
such  cars  may  be  employed  in  inter- 
state commerce.  This  power  cannot 
be  affected  by  possible  inconveniences 
resulting  from  the  adoption  of  conflict- 
ing regulations  by  adjoining  states. 
New  York,  N.  H.  &  H.  R.  Co.  v.  People 
of  the  State  of  New  York  (1897)  17 
Sup.  Ct.  418,  165  U.  S.  628,  41  L.  Ed. 
853. 

R.  S.  Ohio  1890,  f  8320,  requiring 
all  railroads  within  the  state  to  stop 
three  of  its  regular  passenger  trains, 
if  so  many  were  run  daily,  at  cities 
of  over  3,000,  was  a  valid  exercise  of 
the  state's  police  power  as  applied  to 
an  interstate  railroad  incorporated  by 
and  running  through  the  state,  the  Fed- 
eral government  not  having  exercised 
its  power  to  regulate  interstate  com- 
merce. Lake  Shore  &  M.  S.  R.  Co. 
v.  Ohio  (1899)  19  Sup.  Ct.  465,  470, 
173  U.  S.  285,  43  L.  Ed.  702. 

No  unlawful  regulation  of  interstate 
commerce  is  made*  by  the  refusal  of 
a  state  court  to  limit  the  liability  of  a 
common  carrier  for  its  negligence  in 
the  execution  of  a  contract  for  inter- 
state carriage  to  the  valuation  agreed 
upon,  in  the  absence  of  congressional 
action  providing  a  different  measure  of 
liability.  Pennsylvania  R.  Co.  v. 
Hughes  (1903)  24  Sup.  Ct.  132,  135, 
191  U.  S.  477,  48  L.  Ed.  268,  affirm- 
ing judgment  Hughes  v.  Pennsylvania 
R.  Co.  (1902)  51  A.  990,  202  Pa.  222, 
63  L.  R.  A.  513,  97  Am.  St.  Rep.  713. 

In  the  absence  of  an  exercise  of  the 
power  over  interstate  commerce  by 
Congress,  the  states,  in  the  exercise  of 
their  police  power,  may  make  reason- 
able rules  as  to  the  methods  of  inter- 
state business,  the  precautions  against 
danger,  the  facilities  for  the  comfort 
of  passengers  and  the  safety  of  freight, 
and,  to  a  certain  extent,  the  stations  at 
which  stoppages  shall  be  made.  Hous- 
ton &  T.  C.  R.  Co.  v.  Mayes  (1906) 
26  Sup.  Ct.  491,  492,  201  U.  S.  321, 
50  L.  Ed.  772. 

Compelling  a  carrier  by  mandamus 
to  discharge  its  common-law  duty  to 
treat  all  shippers  alike  by  resuming  the 
transfer  of  cars  loaded  and  unloaded 
between  the  line  of  a  connecting  car- 
rier and  the  flour  mill  and  elevator  of 
a  particular  shipper  is  not  beyond  the 
power  of  the  state  court,  at  least,  un- 
til Congress  or  the  Interstate  Com- 
merce Commission  takes  specific  ac- 
tion, although  both  carriers  are  engaged 
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in  interstate  commerce,  and  three-fifths 
of  the  output  of  the  mill  are  shipped 
out  of  the  state.  Missouri  Pac  By. 
Co.  v.  Larabee  Flour  Miils  Co.  (1909) 
29  Sup.  Ct  214,  211  U.  a  612,  53  L. 
Ed.  352,  affirming  judgment  Larabee 
Flour  Mills  Co.  v.  Missouri  Pac  By. 
Co.  (1906)  88  P.  72,  74  Kan.  808. 

Congressional  inaction  is  equivalent 
to  a  declaration  that  a  carrier  may,  by 
its  regulations,  separate  white  and 
negro  interstate  passengers.  Chiles  v. 
Chesapeake  &  O.  R.  Co.  (1910)  30 
Sup.  Ct  667,  668,  218  U.  S.  71,  54  L 
Ed.  936. 

Congressional  inaction  leaves  each 
state  free  to  establish  maximum  in- 
trastate rates  for  interstate  carriers, 
which  are  reasonable  in  themselves. 
Simpson  v.  Shepard  (1913)  33  Sap. 
Ct  729,  230  U.  S.  352,  57  L.  £d.  1511, 
modifying  decree  Shepard  v.  Northern 
Pac.  Ry.  Co.  (O.  C.  1911)  184  Fed. 
765. 

The  application  to  a  claim  against  a 
carrier  for  loss  of  freight  in  inter- 
state commerce,  of  the  provisions  of 
Acts  Tex.  31st  Leg.  c  47,  for  the  al- 
lowance of  a  reasonable  attorney's  fee 
to  plaintiff  of  not  over  $20  in  certain 
cases  where  the  claim  is  not  paid 
within  30  days  after  demand  and  the 
recovery  is  for  the  full  claim,  is  not 
repugnant  to  the  commerce  clause  or 
otherwise  in  conflict  with  federal  au- 
thority, in  absence  of  congressional  leg- 
islation covering  the  subject  Missouri 
K.  &  T.  Ry.  Co.  of  Texas  v.  Harris 
(1914)  34  Sup.  Ct  790,  234  U.  a  412. 
58  L.  Ed.  1377. 

Congress  does  not  exercise  its  para- 
mount authority  by  enacting  the  Gar- 
mack  amendment  of  June  29,  1906,  § 
7,  pars.  11, 12,  to  the  act  of  Feb.  4, 1887, 
§  20  (Com p.  St  i  8592),  regulating  the 
liability  of  a  carrier  for  loss  or  dam- 
age to  interstate  shipment,  as  to  pre- 
vent the  application  to  a  claim  against 
a  carrier,  for  loss  of  such  shipment 
of  the  provisions  of  Acts  Tex.  31st  Leg. 
c.  47,  for  the  allowance  of  an  attor- 
ney's fee  of  not  over  $20  to  the  suc- 
cessful plaintiff,  where  such  claim  is 
not  paid  within  30  days  after  demand 
and  the  recovery  is  for  the  full  claim. 
Id. 

Absence  of  federal  regulation  does 
not  justify  the  city  of  Covington,  Ky., 
in  regulating  interstate  business  of  a 
street  railway  company  transporting 
passengers  from  that  city  to  Cincin- 
nati, Ohio,  by  restricting  the  number 
of  passengers  which  the  company  may 
admit  to  its  cars  and  requiring  it  to 
operate  sufficient  cars  to  accommodate 
the  public  within  the  limits  of  such  re- 
striction. South  Covington  &  C.  St  B. 
Co.  v.  City  of  Covington  (1915)  35 
Sup.  Ct  158,  235  U.  S.  537,  59  L.  Ed. 
350,  L.  R.  A.  1915F,  192,  reversing 
decree  South  Covington  &  C.  R.  Co.  v. 
Same  (1912)  143  &  W.  28,  146  Ky. 
592, 
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Absence  of  federal  regulation  of 
rates  for  water  transportation  uncon- 
nected by  transportation  by  railroad 
leaves  the  state  free  to  prescribe  rea- 
sonable rates  for  transportation  of 
passeugers  and  goods  wholly  by  water 
between  two  ports  in  the  same  state 
though  over  the  high  seas.  Wilming- 
ton Transp.  Go.  v.  Railroad  Commis- 
sion of  California  (1915)  35  Sup.  Ct 
276,  236  U.  8.  151,  59  L.  Ed.  508,  af- 
firming judgment  (1913)  137  P.  1153, 
166  CaL  741. 

In  the  absence  of  action  by  congress 
on  the  subject,  Const.  Colo,  art  15,  $ 
6,  giving  to  all  individuals,  associations, 
and  corporations  equal  rights  as  to 
transportation  over  any  railroad  in  the 
state,  and  providing  against  unreason- 
able discrimination,  does  not  violate  the 
interstate  commerce  clause..  Denver 
&  N.  O.  R.  Co.  v.  Atchison,  T.  &  S. 
F.  R.  Co.  (C.  C.  1883)  15  Fed. 
650,  decree  reversed  Atchison,  T.  &  S. 
F.  R.  Co.  v.  Denver  &  N.  O.  R.  Co. 
(1884)  4  Sup.  Ct  185,  110  U.  S.  667, 
28  L.  Ed.  291. 

Until  congress  chooses  to  exercise 
whatever  power  it  may  have  over  do- 
mestic commerce,  by  reason  of  any  re- 
lation it  may  bear  to  interstate  com- 
merce as  an  auxiliary  or  instrumental- 
ity thereof,  the  states  may  continue 
their  control  over  It  as  over  any  other 
such  instrumentality  within  their  ter- 
ritorial limits,  although  the  interstate 
commerce  of  which  it  is  an  instrumen- 
tality may  be  indirectly  or  incidentally 
affected  by  such  control,  but  they  can 
never  touch  the  interstate  commerce 
itself  by  direct  action  upon  it,  or  any 
part  of  it,  by  these  .  regulations,  and 
any  state  law,  be  it  wise  or  unwise, 
valid  or  invalid,  in  other  respects,  and 
no  matter  what  its  character  or  the 
necessity  for  such  a  law  may  be,  which 
acts  upon  the  contract  between  the 
carrier  and  shipper  for  interstate 
transportation  to  regulate  the  charges 
for  it,  or  any  part  of  it,  or  the  condi- 
tions thereof,  in  any  respect,  operates 
directly  on  the  commerce  itself,  of 
which  the  transportation  is  certainly  a 
part,  and  not  on  an  instrumentality  of 
it  These  distinctions  must  be  observ- 
ed in  legislation,  and  that  which  neg- 
lects or  overlooks  them,  or  assumes  to 
disregard  them,  is  necessarily  invalid; 
and  the  courts  cannot  cure  the  defect 
by  supplying  through  judicial  decree  the 
necessary  qualifications  to  conform  the 
legislation  to  constitutional  limitations. 
Louisville  &  N.  R.  Co.  v.  Tennessee  R. 
R.  Commission  (C.  C.  18S4)  19  Fed. 
«79. 

The  fares  and  rates  of  transporta- 
tion in  interstate  commerce  are  nation- 
al in  character,  susceptible  of  uni- 
form regulation,  and  so  far  as  the  na- 
tion has  not  regulated  them  are  free 
from  regulation  by  virtue  of  the  com- 
merce clause.  Shepard  v.  Northern 
Pac  Ry.  Co.  (C.  C.  1911)     184  Fed. 


765,  decree  modified  Simpson  v.  Shep- 
ard (1913)  83  Sup.  Ct  729,  230  U.  S. 
352,  57  L.  Ed.  1511. 

In  the  absence  of  any  legislation  on 
the  subject  by  Congress,  it  is  within 
the  constitutional  power  of  a  state  to 
regulate  rates  to  be  charged  by  rail- 
roads within  the  state.  Louisville  & 
N.  R.  Co.  v.  Railroad  Commission  of 
Alabama  (D.  C.  1913)  208  Fed.  35. 

Act  Ark.  April  19,  1907  (Acts  1907, 
p.  453)  f  3,  requiring  railroad  com- 
panies, failing  to  give  notice  of  ar- 
rival to  the  consignee  within  24  hours 
thereafter,  to  forfeit  to  the  interested 
party  $5  a  day  per  car  on  car  load 
shipments,  and  1  cent  a  hundred  pounds 
per  day  on  less  than  car  load  ship- 
ments, with  a  minimum  and  maximum 
charge  of  5  cents  and  $5,  respectively, 
on  less  than  car  load  shipments,  to- 
gether with  the  other  sections  impos- 
ing a  reciprocal  demurrage  on  con- 
signees for  failure  to  remove  freight, 
being  a  reasonable  regulation  in  aid  of 
commerce,  and  not  a  burden  upon  it,  is 
valid  as  to  interstate  commerce;  Con- 
gress or  the  Interstate  Commerce 
Commission  not  having  made  similar 
regulations.  St  Louis,  I.  M.  &  S.  Ry. 
Co.  v.  Edwards  (Ark.  1910)  127  S.  W. 
713. 

The  interstate  commerce  act  (Act 
Feb.  4, 1887  [Comp.  St  {  8563  et  seq.]) 
in  no  way  attempts  to  regulate  or 
change  the  law  of  Illinois  as  to  the  re- 
lation of  a  consignor  and  consignee  in 
interstate  shipments.  Until  Congress 
shall  exercise  its  power  in  this  re- 
spect, the  law  of  the  state,  whether 
common  or  statutory,  will  govern.  It 
is  only  a  direct  regulation  of  interstate 
commerce  by  the  states,  not  a  regula- 
tion incidentally  affecting,  but  not  di- 
rectly burdening,  it,  that  is  prohibited 
even  in  the  absence  of  congressional 
legislation.  Plaff  v.  Pacific  Express 
Co.  (1911)  159  111.  App.  493,  judgment 
affirmed  (1911)  95  N.  E.  1089. 

In  the  absence  of  any  federal  enact- 
ment relative  to  the  interstate  ship- 
ment of  goods  by  express,  an  express 
company,  which  refuses  to  make  de- 
livery of  express  matter  at  the  resi- 
dence of  the  consignee,  in  a  city  of 
more  than  2,500  inhabitants,  in  accord- 
ance with  its  implied  undertaking,  bas-. 
ed  on  the  receipt  of  a  package  so  ad- 
dressed, is  liable  to  the  penalty  im- 
posed by  Acts  Ind.  1901,  c  62  (Burns' 
Ann.  St.  Ind.  1901,  {  3312a).  State  v. 
Adams  Express  Co.  (Ind.  1908)  85  N. 
E.  337,  rehearing  denied  85  N.  E. 
966. 

The  power  of  congress  to  regulate 
interstate  commerce  is  exclusive,  so 
that,  even  in  the  absence  of  any  fed- 
eral legislation,  the  attempt  of  a  state 
to  fix  the  maximum  charge  for  freight 
on '  interstate  railroads  is  unconstitu- 
tional. Hardy  v.  Atchison,  T.  &  S.  F. 
R.  Co.  (1884)  32  Kan.  698,  5  Pac.  6. 

Until  legislation  by  Congress,  the  ex- 
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tent  of  the  liability  of  interstate  car- 
riers of  goods  is  determined  by  the 
common  law,  or  by  tne  public  policy  or 
statute  of  the  particular  state  in  which 
the  injury  occurred.  Ford  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (Minn.  1913)  143 
N.  W.  249. 

Congress  has  enacted  no  law  prohib- 
iting agreements  regarding  the  value 
of  the  property  offered  to  carriers  for 
interstate  shipment,  and  limiting  the 
amount  for  which  they  will  be  liable  if 
the  property  is  lost  while  in  their  cus- 
tody, and  the  national  courts  have  sanc- 
tioned agreements  between  carriers 
and  owners  of  property  limiting  the  lia- 
bility of  the  carrier  as  an  insurer  of 
property  received  for  shipment  and  lost 
during  transit,  provided  such  agreements 
are  just,  reasonable,  and  fairly  enter- 
ed into  by  the  owner,  and  for  a  con- 
sideration; and  such  courts  enforce 
state  statutes  regulating  limitations  of 
liability  of  carriers  for  interstate  ship- 
ments in  the  absence  of  legislation  by 
Congress.  Robert  v.  Chicago  &  A.  R. 
'  Co.  (Mo.  App.  1910)  127  S.  W.  925. 

Revisal  N.  C.  1905,  f  2644,  which 
provides  a  penalty  for  a  carrier's  fail- 
ure to  adjust  a  loss  in  a  shipment  of 
goods  from  without  the  state  within 
90  days  after  a  claim  for  such  loss  is 
filed  with  it,  is  not  in  violation  of  the 
interstate  commerce  clause,  since  the 
penalty  is  in  no  sense  a  burden  on  in- 
terstate commerce,  but  is  in  aid  of 
such  traffic,  and,  in  the  absence  of 
congressional  legislation  to  the  contra- 
ry, is  a  proper  subject  of  state  regula- 
tion. Morris-Scarboro-Moffitt  Co.  v. 
Southern  Express  Co.  (1907)  59  S.  B. 
667,  146  N.  C.  167. 

Revisal  N.  C.  1905,  §  2631,  penalizing 
any  carrier  $50  for  each  day  it  refuses 
to  receive  freight  for  shipment,  is  not 
invalid  as  a  burden  on  interstate  com- 
merce; the  statute  permitting  excuses 
in  proper  cases  for  failure  to  comply 
therewith,  aiiu  the  federal  government 
not  having  acted  directly  on  the  sub- 
ject. Reid  &  Beam  v.  Southern  Ry. 
Co.  (1909)  64  S.  E.  874,  150  N.  O. 
753. 

Until  there  is  some  valid  regulation 
by  Congress  or  the  Interstate  Com- 
merce Commission  directly  affecting 
the  matter,  a  state  may  establish  a  pol- 
icy that  common  carriers  cannot  limit 
their  liability  against  negligence,  and 
enforce  it  with  reference  to  interstate 
shipments.  Kessenger  v.  Fitzgerald 
(1910)  67  S.  E.  588,  152  N.  C.  247. 

Civ.  Code  S.  C.  1912,  §  2573,  impos- 
ing a  penalty  for  the  failure  of  carriers 
to  adjust  claims  for  overcharges  of 
freight,  or  injuries  to  property,  prompt- 
ly, held  valid  in  the  absence  of  action 
by  Congress  covering  the  same  sub- 
ject. Varnville  Furniture  Co.  ▼. 
Charleston  &  W.  C.  Ry.  Co.  (S.  0. 
1913)  79  S.  E.  700. 

Congress  having  passed  no  law  regu- 
lating the  disposition  of  freight  shipped 
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from  a  point  without  a  state  to  a  con- 
signee within  a  state,  where  such  con- 
signee declines  to  receive  the  freight, 
and  the  shipper  refuses  to  give  direc- 
tions for  its  disposition  or  assume  fur- 
ther control  over  the  same,  a  state 
statute  authorizing  a  carrier,  ware- 
houseman, etc.,  after  the  expiration  of 
six  months  to  sell  the  freight  on  20 
days'  notice  after  advertising,  etc.,  was 
not  in  violation  of  the  commerce  clause 
of  the  federal  Constitution.  St  Louis 
Southwestern  Ry.  Co.  v.  Arkansas  & 
T.  Grain  Co.  (Tex.  Civ.  App.  1906)  95 
S.  W.  656. 

In  the  absence  of  legislation  by  Con- 
gress permitting  interstate  carriers  to 
limit  liability  to  a  stipulated  valuation, 
a  state  may  hold  an  interstate  carrier 
liable  for  the  whole  loss  resulting  from 
its  negligence,  notwithstanding  a  con- 
tract limiting  liability,  whether  the  rule 
as  to  degree  of  care  is  statutory  or  ju- 
dicial. Atchison,  T.  &  S.  F.  Ry.  Co. 
v.  Smythe  (Tex.  Civ.  App.  1909)  119 
S.  W.  892. 

While  R.  S.  Tex.  1895,  art  320,  pro- 
hibiting a  carrier  from  limiting  its 
common-law  liability,  does  not  affect 
contracts  for  interstate  shipments,  yet, 
in  the  absence  of  congressional  legis- 
lation, the  common  law  prohibits  an  in- 
terstate carrier  from  limiting  its  lia- 
bility.   Id. 

See,  also,  note  ante  as  to  "Railroads 
and  other  carriers." 

50.  Importation  or  transportation  of 
animals.— Interstate  commerce  is  not 
unlawfully  regulated,  in  the  absence  of 
controlling  federal  legislation,  by  state 
laws  making  it  a  misdemeanor  for  any 
person  to  transport  into  the  state  cat- 
tle from  any  point  south,  except  for  im- 
mediate slaughter,  without  having  first 
caused  them  to  be  inspected  and  passed 
aa  healthy  by  the  proper  state  officials, 
or  by  the  Bureau  of  Animal  Industry 
of  the  Interior  Department  of  the  Unit- 
ed States.  Asbell  v.  Kansas  (1908)  28 
Sup.  Ct.  485,  209  U.  S.  251,  52  L.  Ed. 
778,  14  Ann.  Cas.  1101. 

Congress  not  having  acted  on  the 
subject,  Acts  Ex.  Sess.  Va.  1902-04,  c. 
609,  pars.  24,  25  (Code  Va.  1904,  5 
12941),  prohibiting  carriers  from  limit- 
ing their  liability  for  negligence,  was 
applicable  to  an  interstate  shipment  of 
horses  and  mules,  and  invalidated  a 
provision  limiting  the  amount  of  the 
carrier's  liability  in  case  of  loss.  El- 
liott v.  Atlantic  Coast  Line  R.  Co.  (S. 
C.  1912)  75  S.  E.  886,  judgment  re- 
versed on  rehearing  (S.  C.  1913)  77  S. 
E.  718. 

51.  Importation  of  turtles  for  fool- 
Congress  not  having  legislated  as  to 
the  manner  of  importation  of  turtles 
to  be  used  for  food,  and  not  having 
prohibited  cruelty  with  reference  to 
such  importation,  such  turtles,  having 
been  restrained  on  ship  board  in  a  cruel 
and  inhuman  manner,  were  within  Pe- 
nal Law  N.  Y.  f  189,  as  soon  as  the 
vessel  arrived  within  the  waters  of  the 
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state.     People  ex  reL  Freel  v.  Downs 
(1911)   136  N.  Y.  Supp.  440. 

Cr.  Code,  §  241  (Comp.  St.  §  10411), 
held  inapplicable  to  importation  of  for- 
eign turtles  to  be  used  for  food,  and 
hence  a  state  may  regulate  such  im- 
portation.    Id. 

52.  Warehouses.— Where  warehouses 
are  situated  and  their  business  is  car- 
ried on  exclusively  within  a  state,  such 
state  may,  as  a  matter  of  domestic 
concern,  prescribe  regulations  for  them, 
notwithstanding  they  are  used  as  in- 
struments by  those  engaged  in  inter- 
state as  well  as  in  state  commerce; 
and,  until  congress  acts  in  reference  to 
their  interstate  relations,  such  regula- 
tions can  be  enforced,  even  though  they 
may  indirectly  operate  upon  commerce 
beyond  the  immediate  jurisdiction  <5f 
the  state.  Munn  v.  Illinois  (1876)  94 
U.  S.  113,  24  L.  Ed.  77. 

53.  Stockyards.— Conceding  that  the 
business  of  a  stockyards  company  in 
handling  live  stock  in  transit  from  oth- 
er states  is  so  intimately  related  to  in- 
terstate commerce  which  is  transacted 
in  its  yards  by  other  persons  that  con- 
gress might  lawfully  prescribe  maxi- 
mum charges  for  yarding,  feeding,  and 
caring  for  stock  coming  from  other 
states,  yet  this  power  is  not  of  such 
an  exclusive  character  as  to  prevent 
the  state  from  prescribing  such  rates, 
in  the  absence  of  any  legislation  on  the 
subject  by  congress.  Cotting  v.  Kan- 
sas City  Stock-Yards  Co.  (C.  C.  1887) 
82  Fed.  850. 

IV.  POWERS  AND   RIGHTS  RE- 
MAINING IN  THE  STATES 

See,  also,  notes  post  as  to  "Means 
and  methods  of  regulation." 

54.  Powers  In  general.— The  power  of 
congress  does  not  extend  further  than 
the  regulation  of  commerce  with  for- 
eign nations  and  among  the  several 
states.  Beyond  these  limits  the  states 
have  not  surrendered  their  power  over 
the  subject,  and  may  exercise  it  inde- 
pendently of  any  interference  of  the 
federal  government.  Sinnot  v.  Daven- 
port (1859)  63  U.  S.  (22  How.)  227, 
16  L.  Ed.  243. 

The  power  to  regulate  commerce  cov- 
ers a  wide  field  and  embraces  a  great 
variety  of  subjects,  some  of  which  call 
for  uniform  rules  and  national  legisla- 
tion, while  others  can  best  be  regulated 
by  rules  and  provisions  suggested  by 
the  varying  *  circumstances  of  different 
places,  and  limited  to  such  places  re- 
spectively, and  to  this  extent  the  pow- 
er to  regulate  commerce  may  be  exer- 
cised by  the  states.  Gilman  v.  Phila- 
delphia (1865)  3  Wall.  713,  726,  18 
L.  Ed.  96. 

A  regulation  of  interstate  commerce 
which  would  Jbe  valid  if  rested  upon 
the  common  law  of  the  state  is  no  less 
valid  because  made  by  a  state  statute. 
Western  Union  Telegraph  Co.  v.  Com- 
mercial Milling  Co.  (1910)  31  Sup.  Ct 


59,  218  U.  8.  406,  54  L.  Ed.  1088,  36 
L.  R.  A.  (N.  S.)  220,  21  Ann.  Cas.  815, 
affirming  judgment  Commercial  Milling 
Co.  v.  Western  Union  Telegraph  Co. 
(1908)  115  N.  W.  698,  151  Mich.  425. 

R.  S.  Tex.  1895,  arts.  4536,  4537, 
4539,  relating  to  interchange  of  busi- 
ness between  connecting  railroads,  do 
not  apply  to  interstate  commerce,  be- 
cause the  power  to  regulate  such  com- 
merce is  vested  in  congress,  and  has 
been  fully  exercised  by  the  enactment 
of  the  interstate  commerce  law.  Gulf, 
C.  &  S.  F.  Ry.  Co.  v.  Miami  S.  S.  Co. 
(1898)  86  Fed.  407,  30  C.  C.  A.  142. 

Interstate  commerce  in  sound  and 
recognized  articles  of  commerce  must 
be  free,  and  any  prohibition  or  burden 
of  it  by  a  state  by  any  method  is  un- 
constitutional. Butler  Bros.  Shoe  Co. 
v.  U.  S.  Rubber  Co.  (1907)  156  Fed. 
1,  84  C.  C.  A.  167,  writ  of  certiorari 
denied  (1908)  29  Sup.  Ct  686,  212  U. 
S.  577,  53  L.  Ed.  658. 

Neither  a  state  nor  its  officers  by  the 
exercise  of,  or  refusal  to  exercise,  any 
of  its  powers,  may  prevent  or  unrea- 
sonably burden  interstate  commerce  in 
any  sound  article  thereof.  Haskell  v. 
Cowham  (1911)  187  Fed.  403,  109  C. 
C.  A.  235. 

Neither  a  state  nor  its  officers  by  the 
exercise  of  or  refusal  to  exercise  its 
powers  may  substantially  discriminate 
against  interstate  commerce  or  the 
right  to  carry  it  on.     Id. 

A  state  has  no  power  to  regulate 
commerce  extending  beyond  its  juris- 
diction; otherwise  as  to  commerce  be- 
ginning and  ending  within  the  state. 
Halderman  v.  Beckwith  (C.  C.  1847) 
Fed.  Cas.  No.  5,907. 

Section  15  of  the  act  of  July  1,  1862, 
incorporating  the  Union  Pacific  Rail- 
way, and  providing  "that  any  other  rail- 
roads now  incorporated,  or  hereafter 
to  be  incorporated,  shall  have  the  right 
to  connect  their  road  with  the  road  and 
branches  provided  for  by  this  act,  at 
such  places  and  upon  such  just  and 
equitable  terms  as  the  president  of  the 
United  States  may  prescribe,"  does  not 
place  the  right  of  way  of  the  Union  Pa- 
cific Railway  beyond  the  reach  of  the 
power  of  eminent  domain  of  the  state 
of  Kansas,  nor  exempt  it  from  the  oper- 
ation of  the  laws  of  the  state  respect- 
ing the  crossing  and  connecting  of  rail- 
roads, and  the  condemnation  of  property 
for  these  purposes.  Union  Pac.  Ry.  Co. 
v.  Leavenworth,  N.  &  S.  Ry.  Co.  (C.  C. 
1887)  29  Fed.  728. 

The  effect,  and  neither  the  terms  nor 
the  purpose,  of  state  regulations,  deter- 
mines whether  they  substantially  or 
only  incidentally  affect  interstate  com- 
merce. Shepard  v.  Northern  Pac.  Ry. 
Co.  (O.  C.  1911)  184  Fed.  765,  decree 
modified  Simpson  v.  Shepard  (1913) 
33  Sup.  Ct.  729,  230  U.  S.  352,  57  L. 
Ed.  1511. 

This  clause  operates  as  a  limitation 
on  the  rights  of  the  states  to  regulate 
carriers.     Louisville   &  N.   R.   Co.  v. 
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Railroad  Commission  of  Alabama  (CO. 
1911)  191  Fed.  757. 

A  state  regulation  of  intrastate  com- 
merce is  not  invalidated  through  an  in- 
direct or  incidental  interference  with 
interstate  commerce.  Southern  Pac 
Co.  v.  Railroad  Commission  of  Califor- 
nia (D.  C.  1912)  193  Fed.  699. 

A  state  may  legislate  in  a  great  vari- 
ety of  ways  so  as  to  affect  interstate 
commerce  and  persons  engaged  in  it 
without  constituting  a  regulation  of  it 
within  the  meaning  of  the  Constitution. 
Louisville  &  N.  R.  Co.  v.  Hughes  (D. 
C.  1912)  201  Fed.  727. 

It  is  competent  for  the  state,  acting 
through  the  counties,  to  protect  the 
ports,  harbors,  bays,  and  rivers  therein, 
if  the  control  of  the  general  government 
within  its  sphere  is  not  thereby  inter- 
fered with.  Board  of  Com'rs  of  Escam- 
bia County  v.  Board  of  Pilot  Com'rs  of 
Port  of  Pensacola  (1906)  42  So.  697, 
52  Fla.  197,  120  Am.  St.  Rep.  196. 

It  is  not  enough  to  render  a  state  law 
invalid  that  it  is  similar  to  the  federal 
act  on  the  same  subject,  but  it  must  in- 
terfere directly  or  substantially  with 
interstate  commerce,  and  not  be  an  in- 
cidental interference  or  have  a  remote 
effect  Sligh  v.  Kirkwood  (1913)  61 
So.  185,  65  Fla.  123. 

A  state  cannot  burden  or  destroy  ul- 
timate rights  growing  out  of  interstate 
commerce  dealings,  at  least  until  those 
rights  cease  to  have  any  direct  relation 
to  the  interstate  transactions  out  of 
which  they  arise.  Circular  Advertising 
Co.  v.  American  Mercantile  Co.  (Fla. 
1913)  63  So.  3. 

A  state  cannot,  in  any  manner,  either 
directly  or  indirectly,  burden  interstate 
commerce,  or  rights  proximately  flow- 
ing therefrom.     Id. 

A  state  cannot,  under  the  guise  of  a 
public  regulation,  render  ineffectual 
rights  growing  out  of  interstate  com- 
merce.   Id. 

A  state  Legislature  is  prohibited  from 
placing  any  restrictions  on  interstate 
commerce;  that  power  being  reserved 
to  congress.  Belle  City  Mfg.  Co.  v. 
Frizzell  (1905)  81  P.  58,  11  Idaho,  1. 

The  power  to  regulate  property  with- 
in the  limits  of  the  state,  the  modes  of 
acquiring  and  transferring  it,  and  the 
rules  of  descent  and  distribution  dealt 
with  by  trustees,  executors,  etc.,  are 
subjects  belonging  exclusively  to  the  ju- 
risdiction of  the  state,  not  subject  to* 
federal  control.  People  v.  Brady  (111. 
1915)  110  N.  E.  864. 

The  state  will  not  embarrass  commer- 
cial communication,  abridge  the  free- 
dom of  commerce,  discriminate  in  favor 
of  the  products  of  one  state,  lay  bur- 
dens on  the  instruments  of  commerce, 
or  exact  licenses  from  persons  engaged 
in  interstate  commerce  without  refer- 
ence to  whether  Congress  has  or  has 
not  legislated  on  the  subject.  Western 
Union  Telegraph  Co.  v.  Pendleton 
(1884)  95  Ind.  12,  48  Am.  Rep.  692. 

State  legislation  is  not  prohibited, 
where  it  amounts  to  no  more  than  a 
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reasonable  regulation  of  an  instrumen- 
tality of  interstate  commerce,  and  only 
affects  such  commerce  secondarily  or 
in  a  remote  degree.  Pittsburgh,  C,  C 
&  St  L.  Ry.  Co.  v.  Hunt  (Ind.  1908) 
86  N.  E.  328. 

If  state  legislation  does  not  interfere 
with  or  undertake  to  regulate  interstate 
commerce,  or  is  a  mere  police  regula- 
tion, it  is  valid,  although  in  aid  of  inter- 
state commerce.  Southern  Ry.  Co.  v. 
Railroad  Commission  of  Indiana  (Ind. 
1913)  100  N.  E.  337. 

A  state  law  is  not  invalid  as  an  inter- 
ference with  interstate  commerce  be- 
cause it  is  similar  to  the  federal  act  on 
the  same  subject,  but  it  must  inter- 
fere directly  or  substantially,  and  not 
incidentally,  therewith.  Id. 
-The  spirit  of  the  federal  Constitution 
favors  congressional  action  which  pro- 
motes obedience  to  state  laws.  State  v. 
Missouri  Pac.  Ry.  Co.  (Kan.  1915)  152 
P.  777. 

A  state  cannot  impose  any  condition 
upon  interstate  business  that  materially 
or  directly  burdens  that  business.  In- 
ternational Harvester  Co.  v.  Common- 
wealth (1912)  145  S.  W.  393,  147  Ky. 
635. 

Special  jurisdiction  has  been  from 
time  to  time  vested  in  the  general  gov- 
ernment for  special  purposes,  but  the 
general  jurisdiction  remains  with  the 
several  states,  subject  to  such  regula- 
tions as  they  may  make  in  the  exercise 
of  their  admitted  powers  to  regulate 
foreign  commerce,  and  commerce 
among  the  states.  Commonwealth  v. 
Alger  (1851)  61  Mass.  (7  Cush.)  53. 

There  is  nothing  in  either  the  state 
or  federal  Constitution  which  prevents 
the*  enactment  of  a  statute  prohibiting 
the  making  of  all  contracts  in  restraint 
of  trade,  whether  reasonable  or  unrea- 
sonable. State  ex  inf.  Hadley  v. 
Standard  Oil  Co.  (1909)  116  S.  W. 
902,  218  Mo.  1. 

The  Legislature  has  power  to  pro- 
hibit rebates  to  customers,  the  object 
of  which  is  to  restrain  trade,  for  the 
purpose  of  fixing  and  maintaining  pric- 
es.   Id. 

The  enforcement  of  a  valid  state 
statute  will  not  be  stayed  merely  be- 
cause it  may  incidentally  affect  inter- 
state commerce.  De  Rochemont  v. 
New  York  Cent  &  H.  R.  R.  (1909)  71 
A.  868,  75  N.  H.  15& 

Each  state  may  pass  such  laws,  af- 
fecting commerce,  to  operate  within  its 
own  limits,  not  in  direct  "conflict  with 
the  provisions  of  the  constitution  of 
the  United  States,  or  acts  of  congress, 
as  are  necessary  for  the  preservation 
of  the  life,  the  health,  the  personal 
rights,  and  the  property  of  its  cituens 
and  those  enjoying  its  protection. 
Fitch  v.  Livingston  (1851)  6  N.  *• 
Super.  Ct  (4  Sandf.)  492. 

A  state  cannot  tax,  burden,  or  re- 
strict Interstate  or  foreign  commerce 
even  by  laws  which  operate  wholly 
within  its  own  jurisdiction,    People  ex 
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rel.  Freel  ▼.  Downs  (1911)  136  N.  T. 
Supp.  440. 

Foreign  merchandise  may  be  trans- 
ported into  or  through  the  states  with- 
out hindrance  from  state  legislation 
until  it  becomes  part  of  and  is  mixed 
with  the  general  mass  of  the  property 
of  the  state.    Id. 

The  right  to  carry  on  interstate  com- 
merce is  conferred  by  the  federal  Con- 
stitution, and  its  exercise  cannot  be 
controlled  by  the  state  in  any  depart- 
ment of  its  government.  McCord  v. 
State  (OkL  Cr.  1909)  101  P.  280. 

Defendants'  agreement  to  give  an- 
other a  quantity  of  coal  oil  on  his 
countermanding  an  order  given  a  com- 
petitor was  none  the  less  a  violation  of 
the  state  an ti- trust  law  because  the  oil 
ordered  was  to  be  shipped  from  anoth- 
er state  and  to  that  extent  the  agree- 
ment incidentally  affected  interstate 
commerce.  Standard  Oil  Go.  v.  State 
(1907)  100  S.  W.  705,  117  Tenn.  618, 
10  I*  R.  A.  (N.  S.)  1015. 

R.  S.  Tex.  art.  4258,  prescribing  a 
penalty  against  railroad  companies  for 
overcharges  and  unjust  discrimination 
in  the  shipment  of  freight,  has  no  ap- 
plication to  interstate  commerce. 
Wright  v.  Howe  (Tex.  Civ.  App.  1893) 
24  S.  W.  314. 

A  state  may  not  exert  its  concededly 
lawful  powers  in  such  a  manner  as  to 
Impose  a  direct  burden  on  interstate 
commerce.  State  v.  Northern  Express 
Co.  (1914)  141  P.  757,  80  Wash.  309, 
reversing  judgment  on  rehearing  (1913) 
136  P.  1160,  76  Wash.  636. 

The  power  of  the  state  to  control 
the  conduct  of  individuals  therein  for 
the  safety  of  the  community  is  not 
taken  away  by  the  commerce  clause 
merely  because  some  remote  influence 
on  interstate  commerce  may  result; 
but  state  legislation  which  directly  and 
intentionally  controls  and  regulates  in- 
terstate commerce  is  prohibited.  State 
▼.  Chicago,  M.  &  St.  P.  Ry.  Co.  (1908) 
117  N.  W.  686,  136  Wis.  407. 

A  state  may  enact  a  statute  regulat- 
ing the  relations  of  master  and  serv- 
ant where  both  are  within  the  state 
and  the  contract  of  employment  is 
made  therein,  and  the  state  may  by 
statute  fix  the  liability  as  between  such 
parties,  though  an  injury  to  the  em- 
ploye  occurs  outside  the  state  where 
he  is  pursuant  to  the  contract.  Ruck 
▼.  Chicago,  M.  &  St  P.  Ry.  Co.  (1913) 
140  N.  W.  1074,  153  Wis.  158. 

55.  Internal  commerce.— A  state  has 
power  to  regulate  railroad  charges 
within  the  state,  and  the  fact  that  the 
exercise  of  such  power  might  affect  the 
value  of  the  railroad's  property  and 
franchises  does  not  affect  such  power. 
Piek  v.  Chicago  &  N.  W.  Ry.  Co.  (C. 
C.  1874)  Fed.  Gas.  No.  11,138,  affirmed 
Peik  v.  Same  (1876)  94  U.  S.  164,  24 
Tt.  Ed.  97;  Thomas  v.  Greenwood 
(1878)  6  Ohio  Dec.  639. 

The  commerce  clause  excludes  the 
states    from   regulating   commerce    in 


any  way  except  their  own  internal 
trade,  and  confides  its  legislative  regu- 
lation completely  and  entirely  to  con- 
gress. In  re  Passenger  Cases  (1849) 
48  U.  S.  (7  How.)  283,  12  L.  Ed.  702. 

A  state  has  power  to  limit  the 
amount  of  charges  by  railroad  compa- 
nies for  the  transportation  of  persons 
and  property  within  its  own  jurisdic- 
tion, unless  restrained  by  some  con- 
tract in  the  charter,  or  unless  what  is 
done  amounts  to  a  regulation  of  for- 
eign or  interstate  commerce.  Stone  v. 
Farmers'  Loan  &  Trust  Co.  (1886)  6 
Sup.  Ct.  334,  342,  116  U.  S.  307,  29 
L.  Ed.  636. 

Telegraph  companies  cannot  be  taxed 
by  the  state  on  interstate  messages, 
but  may  be  taxed  on  messages  carried 
wholly  within  the  state.  Western  Un- 
ion Tel.  Co.  v.  Seay  (1889)  10  Sup.  Ct. 
161,  132  U.  S.  472,  33  L.  Ed.  409. 

A  railway  corporation  created  by  act 
of  congress  is  subject  to  the  control  of 
a  state,  as  to  reasonable  rates  for 
transportation  wholly  within  the  state, 
where  nothing  in  the  act  creating  it  in- 
dicates an  intent  to  remove  it  from 
such  control,  and  the  enforcement  of 
such  rates  will  not  disable  it  from  dis- 
charging all  the  duties  and  exercising 
all  powers  conferred  by  congress.  Rea- 
gan v.  Mercantile  Trust  Co.  (1894)  154 
U.  S.  413,  14  Sup.  Ct  1060,  38  L.  Ed. 
1028. 

The  states  continued  to  possess  the 
right  to  prescribe  reasonable  rates  for 
the  exclusively  internal  traffic  on  inter- 
state carriers  after  the  passage  of  In- 
terstate Commerce  Act  Feb.  4,  1887, 
and  the-  amendment  of  June  29,  1906 
(Comp.  St.  §  8563  et  seq.),  though  by 
reason  of  the  interblending  of  the  in- 
terstate and  intrastate  operations  of 
such  carriers  adequate  regulation  of 
interstate  rates  cannot  be  maintained 
without  imposing  requirements  as  to 
their  intrastate  rates  which  substan- 
tially affect  the  former.  Simpson  v. 
Shepard  (1913)  33  Sup.  Ct.  729,  230  U. 
S.  352,  57  L.  Ed.  1511,  48  L.  R.  A. 
(N.  S.)  1151,  modifying  decree  Shep- 
ard v.  Northern  Pac.  Ry.  Co.  (C.  C. 
1911)  184  Fed.  765. 

The  Interstate  Commerce  Act  (Comp. 
St.  |  8563  et  seq.),  having  no  applica- 
tion to  intrastate  commerce,  state  stat- 
utes regulating  commerce  are  void  only 
so  far  as  they  affect  commerce  of  an 
interstate  nature.  Hocking  Valley  R. 
Co.  v.  New  York  Coal  Co.  (1914)  217 
Fed.  727.  132  C.  C.  A.  387. 

A  state  can  regulate  its  internal  com- 
merce as  it  pleases,  but  it  cannot  ex- 
clude from  its  limits  foreign  corpora- 
tions as  carriers  of  passengers  from 
state  to  state,  nor  can  any  state  charge 
corporations,  domestic  or  foreign,  for 
the  privilege  of  engaging  in  interstate 
commerce.  Indiana  v.  Pullman  Palace 
Car  Co.  (C.  C.  1883)  16  Fed.  193,  199. 

The  power  of  the  states  to  regulate 
railroad  rates  by  direct  action  is  limited 
to  domestic  transportation,  which  means 
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that  carried  on  exclusively  within  the 
boundaries  of  a  state,  beginning  and 
ending  within  those  boundaries;  and 
this  definition  cannot,  for  the  purpose 
of  enlarging  state  authority,  be  held  to 
include  so  much  of  a  transportation  on 
a  continuous  shipment  between  two  or 
more  states  as  will  cover  the  distance 
traveled  within  the  limits  of  any  on  > 
of  those  states.  It  can  only  Include  the 
transportation  carried  on  upon  roads 
lying  wholly  within  the  state,  or  ship- 
ments beginning  and  ending  in  the 
state,  without  reference  to  the  charac- 
ter of  the  road  in  that  regard.  Louis- 
ville &  N.  R.  Co.  v.  Railroad  Com'rs  of 
Tennessee  (C.  C.  1884)  19  Fed.  679. 

The  power  of  a  state  to  regulate  rail- 
road rates  within  the  state  does  not  in- 
clude so  much  of  a  transportation  on 
a  continuous  shipment  between  two  or 
more  states  as  will  cover  the  distance 
traveled  within  the  limits  of  any  one  of 
these  states.    Id. 

A  state  may  prescribe  the  rates  for 
transportation  within  the  state  by  a 
railroad  corporation  created  by  act  of 
congress,  in  the  absence  of  anything  in 
the  statute  indicating  an  intent  by  con- 
gress to  remove  such  corporation  from 
state  control.  Ames  v.  Union  Par  Ry. 
Co.  (C.  C.  1894)  64  Fed.  165,  following 
Reagan  v.  Trust  Co.  (1894)  14  Sup. 
Ct  1060,  154  U.  S.  413,  38  L.  Ed.  1028. 

Union  Pacific  Railroad  Act  (12  Stat 
497)  |  18,  provides  that  when  the  net 
earnings  of  the  entire  road  and  tele- 
graph shall  exceed  10  per  cent,  on  its 
cost,  exclusive  of  the  5  per  cent,  to  be 
paid  the  United  States,  congress  may 
reduce  the  rates  of  fare  thereon  if  un- 
reasonable, and  reserves  to  congress 
the  right  to  "add  to,  alter,  amend,  or 
repeal  this  act"  Held,  that  congress 
did  not  reserve  to  itself  the  sole  con- 
trol of  all  rates  to  be  charged  by  such 
company.    Id. 

The  right  of  a  state  to  regulate  the 
business  of  common  carriers  within  its 
boundaries,  so  far  as  that  business  af- 
fects the  public,  is  founded  on  the 
state's  right  to  protect  its  commerce. 
Piatt  v.  Lecocq  (C.  C.  1906)  150  Fed. 
391,  decree  reversed  (1907)  158  Fed. 
723,  85  d.  C.  A.  621,  15  L.  R.  A.  (N. 
S.)  558. 

State  laws,  orders,  and  regulations 
concerning  intrastate  commerce  or  the 
fares  or  rates  therein,  which  substan- 
tially regulate  interstate  commerce  or 
fares  or  rates  therein,  are  unconstitu- 
tional. Shcpard  v.  Northern  Pac.  Ry, 
Co.  (C.  C.  1911)  184  Fed.  765,  decree 
modified  Simpson  v.  Shepard  (1913)  33 
Sup.  Ct  729,  230  U.  S.  352,  57  L.  Ed. 

1511. 

To  the  extent  that  it  does  not  reg- 
ulate interstate  commerce,  a  state  may 
regulate  intrastate  commerce  and  the 
fares  and  rates  therein  within  its  bor- 
ders, and  enforce  regulations  which 
only  incidentally  affect  interstate  com- 
merce.    Id. 

Rates  established  by  a  state  for  the  in- 
trastate carriage  of  freight  or  passea- 
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gers  necessarily  indirectly  affect  inter- 
state rates;  but  that  fact  does  not  ren- 
der the  establishment  of  such  rates  un- 
constitutional, as  an  interference  with 
interstate  commerce.  In  re  Arkansas 
Rate  Cases  (C.  C.  1911)  187  Fed.  290, 
decree  reversed  Allen  v.  St  Louis,  L 
M.  &  S.  R.  Co.  (1913)  33  Sup.  Ct  1030, 
230  U.  S.  553,  57  L.  Ed.  1625. 

A  state  can  regulate  purely  local  or 
state  commerce.  Southern  Pac.  Co.  v. 
Railroad  Commission  of  California  (D. 
C.  1912)  193  Fed.  699. 

There  is  a  governmental  power  to 
fix  the  maximum  future  charges  of  car- 
riers by  railroad,  vested  in  the  legis- 
latures of  the  states  with  regard  to 
transportation  exclusively  within  the 
states,  and  vested  in  Congress  with  re- 
gard to  all  other  transportation.  (1905) 
25  Op.  Atty.  Gen.  422. 

Where  a  contract  for  shipment  of 
goods  was  made  in  the  state  and  the 
shipment  was  wholly  within  the  state, 
the  decisions  of  the  Interstate  Com- 
merce Commission  or  the  acts  of  Con- 
gress upon  which  they  are  based  are 
not  binding  in  determining  the  effect  of 
state  statutes  on  the  contract  Alaba- 
ma Great  Southern  R.  Co.  v.  McCles- 
key  (Ala.  1909)  49  So.  433. 

The  right  of  a  state  to  regulate  in- 
trastate business  of  a  foreign  corpora- 
tion is  subject  to  the  limitation  that 
where  the  corporation  does  an  inter- 
state business  no  requirement  will  be 
constitutional  if  it  imposes  a  burden 
on  such  business.  H.  K.  Mulford  Co. 
v.  Curry  (1912)  125  P.  236,  163  CaL 
276. 

The  regulation  of  intrastate  trans- 
portation by  common  carriers  is  the 
exercise  of  an  inherent  and  reserved 
power  of  the  state.  State  v.  Atlantic 
Coast  line  R.  Co.  (1908)  47  So.  969, 
56  Fla.  617. 

The  state  may  enforce  regulations  to 
be  observed  by  a  railroad  common  car- 
rier in  intrastate  transportation  for  the 
safety  and  convenience  of  the  public 
who  are  affected  by  the  regulation  even 
though  interstate  commerce  is  thereby 
indirectly  and  incidentally  affected,  with- 
out violating  the  interstate  commerce 
clause,  where  such  regulations  are  in 
aid  of,  or  do  not  in  fact  impose  sub- 
stantial burdens  upon,  lawful  interstate 
commerce,  or  do  not  conflict  with  reg- 
ulations of  the  subject  that  are  legally 
prescribed  or  authorized  by  Congress. 
State  v.  Louisville  &  N.  R.  Co.  (Fla. 
1912)  57  So.  175. 

Internal  and  domestic  commerce  are 
subject  to  the  taxing  and  police  power 
of  the  state.  In  re  Abel  (1904)  77  P. 
621,  10  Idaho,  288. 

The  commerce  clause  does  not  op- 
erate to  deprive  the  states  of  power 
over  navigable  rivers  exclusively  with- 
in their  borders.  City  of  Chicago  v. 
McGinn  (1869)  51  HI.  266,  2  Am.  Rep. 
295. 

Act  HL  Feb.  12,  1855,  which  em- 
powers railroad  companies  organised  in 
Illinois   to   make  contracts  with  rail- 
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road  companies  in  other  states  for  leas- 
ing or  running  their  roads,  and  for  oth- 
er purposes,  and  Act  111.  Feb.  25,  1867, 
which  provides  for  the  connection  of 
railroads  with  the  rails  of  railroad 
bridges,  where  such  railroads  terminate 
at  any  point  on  any  line  of  continuous 
railroad  thoroughfare,  and  where  the 
bridge  is  so  connected  as  to  be  a  part 
of  such  thoroughfare,  do  not  constitute 
a  waiver  by  the  state  of  its  control 
orer  railroad  companies  chartered  by 
it  which  have  connections  with  rail- 
roads in-  other  states.  Illinois  Cent  R. 
Co.  v.  People  (1892)  143  HL  434,  33 
N.  B.  173,  19  L.  R.  A.  119. 

The  powers  over  commerce  not  dele- 
gated to  the  federal  government  by  the 
Constitution  are  reserved  to  the  states, 
and  a  state  may  pass  such  laws  regulat- 
ing commerce  within  the  state  as  it 
deems  expedient.  Luken  v.  Lake  Shore 
&  M.  S.  Ry.  Co.  (1911)  94  N.  E.  175, 
248  HL  377. 

The  clause  which  confers  on  congress 
the  power  to  regulate  "commerce  among 
the  states"  does  not  comprehend  any 
commerce  which  is  purely  internal,  be- 
tween man  and  man,  in  a  single  state, 
or  between  different  parts  of  the  same 
state,  and  not  extending  to  or  affecting 
other  states,  and  commerce  among  the 
states  means  commerce  which  concerns 
more  states  than  one.  The  completely 
internal  commerce  of  a  state  is  reserv- 
ed to  the  state.  Sears  v.  Warren  Coun- 
ty (1871)  36  Ind.  267,  10  Am.  Rep.  62. 

A  state  has  the  legislative  power  to 
establish  the  rates  of  compensation  for 
carriage  of  commodities  between  points 
within  the  state.  Southern  Ry.  Co.  v. 
Hunt  (Ind.  App.  1908)  83  N.  E.  721. 

A  statute  requiring  railroad  locomo- 
tives to  have  automatic  bell  ringers 
could  not  have  extraterritorial  effect  by 
applying  to  roads  without  the  state. 
State  v.  Louisville  &  N.  R.  Co.  (Ind. 
1911)  96  N.  E.  340. 

The  states  have  full  power  to  pass 
such  laws  regulating  commerce  within 
their  boundaries  as  they  may  deem  ex- 
pedient or  politic.  Vandalia  R.  Co.  V. 
Railroad  Commission  of  Indiana  (Ind. 
1913)  101  N.  E.  85. 

The  state  may  regulate  the  time  or 
manner  of  making  transfers  of  the  sub- 
jects of  commerce  transported  by  rail- 
way carriage  between  points  within  its 
own  limits,  but  cannot  impose  any  bur- 
den upon  transportation  between  points 
lying  in  different  states.  Council  Bluffs 
v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co. 
(1876)  45  Iowa,  338,  24  Am.  Rep.  773. 

The  regulation  of  the  interior  com- 
merce of  the  states  is  left  by  the  Con- 
stitution to  the  states.  State  v.  Ham- 
mond Packing  Co.  (1903)  34  So.  368, 
110  La.  180,  98  Am.  St  Rep.  459. 

Demurrage  rules  adopted  by  the  Mich- 
igan Railroad  Commission  under  au- 
thority conferred  by  Pub.  Acts  Mich. 
1911,  No.  173,  {  1,  amending  Pub.  Acts 
1909,  No.  300,  ft  3,  8,  though  invalid  as 
to  interstate  commerce,  were  valid  as 


to  intrastate  commerce,  in  the  absence 
of  proof  that  they  were  unlawful  or 
unreasonable,  as  provided  by  Pub.  Acts 
1909,  No.  800,  {  26.  Michigan  Cent  R. 
Co.  v.  Michigan  Railroad  Commission 
(1914)  148  N.  W.  800,  183  Mich.  6. 

A  conspiracy  to  monopolize  trade  in 
any  commodity  to  be  punishable  under 
state  laws  must  have  as  one  of  its  ob- 
jects a  monopoly  in  the  intrastate  trade 
to  be  accomplished,  in  part  at  least,  by 
transactions  which  are  also  wholly  in- 
trastate. Standard  Oil  Co.  of  Ken- 
tucky v.  State  (Miss.  1914)  65  So.  468. 

That  a  railroad  company  is  engaged 
in  interstate  commerce  does  hot  deprive 
it  of  the  right  also  to  engage  in  intra- 
state traffic,  or  relieve  it  of  its  obliga- 
tion to  obey  the  law  of  the  state  while 
so  engaged.  Shohoney  v.  Quincy,  O.  & 
K.  C.  Ry.  Co.  (1909)  122  8.  W.  1025, 
223  Mo.  649. 

Foreign  and  domestic  corporations 
engaged  in  manufacturing  and  selling 
lumber  at  wholesale  are,  when  form- 
ing a  conspiracy  to  limit  the  output  and 
fix  the  price  for  lumber  to  be  sold  in 
the  state,  guilty  of  violating  the  state 
anti-trust  law,  and  cannot  defend  on 
the  ground  that  their  acts  are  gov- 
erned by  the  interstate  commerce  law. 
State  ex  inf.  Attorney  General  v.  Ar- 
kansas Lumber  Co.  (Mo.  1914)  169  S. 
W.  145. 

While  interstate  commerce  and  the  in- 
strumentalities by  which  it  is  parried  on 
are  within  the  exclusive  control  of  Con- 
gress, the  domestic  commerce  of  a  state 
and  the  facilities  by  which  it  is  conduct- 
ed are  within  the  control  of  the  state, 
and  the  Legislature  may  make  such  rea- 
sonable rules  governing  its  domestic 
commerce  as  seem  best  fitted  for  the  in- 
terest of  its  citizens,  provided  such  reg- 
ulations do  not  burden  or  interfere  with 
the  interstate  commerce  of  the  nation. 
State  v.  Missouri  Pac.  Ry.  Co.  (Neb. 
1908)  115  N.  W.  614. 

To  deny  to  the  state  the  power  to  re- 
quire the  erection  of  depots,  the  con- 
struction of  side  tracks  and  other  facil- 
ities for  the  public  would  enable  rail- 
roads to  create  a  monopoly  in  handling 
products  of  the  country  adjacent  to 
their  lines.    Id. 

In  the  absence  of  congressional  in- 
hibition, the  state  may  establish  laws 
and  regulations  on  matters  local  in  their 
nature  which  tend  to  enforce  the  proper 
performance  of  duties  arising  in  the 
state,  and  which  do  not  impede,  but  aid 
and  facilitate,  intercourse  and  traffic, 
though  such  action  may  incidentally  af- 
fect interstate  commerce.  Morris -Scar- 
boro-Moffitt  Co.  v.  Southern  Express 
Co.  (1907)  59  S.  E.  667,  146  N.  C.  1G7. 

Commerce  between  states  consists  of 
intercourse  between  their  citizens  and 
includes  the  transportation  of  persons 
and  property  and  the  navigation  of  pub- 
lic waters  for  that  purpose,  as  well  as 
the  purchase,  sale,  and  exchange  of 
commodities,  and  the  power  to  regulate 
that  commerce  involves   the   right  to 
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prescribe  rules  by  which  It  shall  be 
governed,  and  to  bring  transportation 
within  the  control  of  the  state  as  a  part 
of  its  domestic  commerce,  the  subject 
transported  must  be  during  the  entire 
transportation  under  the  exclusive  ju- 
risdiction of  the  state.  Hickory  Mar- 
ble &  Granite  Go.  v.  Southern  Ry.  Go. 
(1908)  00  S.  E.  719,  147  N.  C.  53. 

Act  Ohio  Feb.  28,  1908  (99  Ohio 
Laws,  p.  25  TGen.  Code,  {  90171),  in 
so  far  as  it  undertakes  to  impose  lia- 
bility on  common  carriers  by  railroad 
while  engaged  in  intrastate  commerce 
is  a  valid  enactment.  Warren  v.  Han- 
non  (1912)  34  Ohio  Cir.  Ct  R.  11, 
judgment  affirmed  (1914)  106  N.  E. 
1085,  89  Ohio  St  459. 

Where  a  carrier  pleaded  contributory 
negligence,  and  the  evidence  was  undis- 
puted that  plaintiff  and  defendant  were 
engaged  in  intrastate  commerce,  it  was 
error  to  permit  the  jury  to  determine 
whether  the  state  or  federal  law  ap- 
plied. Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Pitts  (Okl.  1915)   145  P.  1148. 

Const  Okl.  art  23,  §  9,  relating  to 
shipment  contracts,  held  to  apply  only 
to  intrastate  shipments.  Chicago.  R. 
I.  &  P.  Ry.  Co.  v.  Bruce  (Okl.  1915) 
150  P.  880. 

The  question  whether  24  St.  at  Large 
S.  G.  p.  671,  authorizing  the  collection 
of  a  penalty  for  delay  in  transporting 
freight  between  intrastate  points,  vio- 
lates the  interstate  commerce  clause, 
does  not  arise  in  an  action  to  recover 
the  penalty  for  delay  in  the  transpor- 
tation of  goods  between  intrastate 
points.  Farrell  v.  Atlantic  Coast  Line 
R.  Go.  (1909)  64  S.  E.  226,  82  &  G. 
410. 

The  state  may  make  regulations  for 
the  protection  of  the  lives  of  passen- 
gers or  the  safety  of  railroad  employe's, 
and  may  declare  when  the  fellow-serv- 
ant or  assumed  risk*  doctrine  shall  ap- 
ply in  actions  between  the  company  and 
its  employes.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Bailey  (Tex.  Civ.  App. 
1909)  115  S.  W.  601. 

While  the  regulation  of  interstate 
commerce  has  been  delegated  to  the 
federal  government,  and  any  act  of  the 
state  interfering  therewith,  or  placing 
an  undue  burden  thereon,  is  void,  the 
regulation  of  intrastate  commerce  is 
reserved  to  the  state,  and  any  act  of 
Congress  interfering  therewith,  and  not 
necessary  to  the  regulation  of  inter- 
state commerce,  is  equally  void.  Rail- 
road Commission  of  Texas  v.  Texas  & 
P.  Ry.  Co.  (Tex.  Civ.  App.  1911)  140 
S.  W.  829. 

The  business  and  occupation  of  ped- 
dling goods  manufactured  in  another 
state,  carried  on  wholly  within  this 
state,  may  be  regulated  by  the  state, 
if  the  statute  does  not  discriminate  be- 
tween products  of  residents  and  non- 
residents. Shed  v.  State  (Tex.  Cr. 
App.  1913)  155  S.  W.  524. 

Within    constitutional   limitations,    a 
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state  has  power  to  regulate  the  doing 
of  local  business  within  its  borders. 
State  v.  Northern  Express  Go.  (1914) 
141  P.  757,  80  Wash.  309,  reversing 
judgment  on  rehearing  (1913)  136  P. 
1160,  76  Wash.  636. 

An  interstate  train  of  a  railroad  hav- 
ing no  local  trains  may  be  required  by 
the  state  public  service  commission  to 
render  an  adequate  local  service.  State 
v.  Public  Service  Commission  of  Wash- 
ington (Wash.  1914)  142  P.  684. 

See,  also,  notes  post  and  ante. 

56.  Police  powers  In  general.— Where 

a  railroad  company  is  chartered  by  the 
several  states  through  which  it  run* 
each  one  of  such  states  may  make  all 
needful  regulations  of  a  police  charac- 
ter, so  long  as  such  regulations  do  not 
impair  the  usefulness  of  its  facilities 
for  interstate  traffic.  Stone  v.  Farm- 
era'  Loan  &  Trust  Go.  (1886)  6  Sap. 
Ct.  334,  346,  116  U.  S.  307,  29  L.  Ed. 
636. 

The  states  may  provide  by  law  suit- 
able measures  to  prevent  the  introduc- 
tion into  the  states  of  articles  of  trade 
which  on  account  of  their  existing  con- 
dition will  bring  in  and  spread  disease, 
for  such  articles  are  not  merchantable, 
and  are  not  legitimate  subjects  of  trade 
and  commerce.  Bowman  v.  Chicago  & 
N.  W.  R.  Co.  (1888)  8  Sup.  Ct  689. 
700,  1062,  125  U.  S.  465,  31  L.  Ed.  700. 

Congress  having  imposed  a  tax  on 
oleomargarine  and  recognized  it  as  a 
proper  subject  of  foreign  and  interstate 
commerce,  it  cannot  be  totally  exclud- 
ed from  a  state  because  it  is  subject 
to  adulteration  with  substances  injuri- 
ous to  health.  Schollenberger  v.  Penn- 
sylvania (1898)-  18  Sup.  Ct  757,  761, 
171  U.  S.  1,  43  L.  Ed.  49. 

A  legislative  restriction  on  or  prohibi- 
tion of  the  sale  of  cigarettes,  the  use 
of  which  is  somewhat  generally  believed 
to  be  deleterious,  particularly  to  young 
people,  is  within  the  police  power  of 
the  legislature,  provided  it  does  not 
apply  to  original  packages  or  make  any 
discrimination  against  cigarettes  im- 
ported from  other  states,  and  if  there 
is  no  doubt  that  the  statute  is  designed 
for  the  protection  of  the  public  health. 
Austin  v.  State  of  Tennessee  (1900)  21 
Sup.  Ct.  132,  179  U.  S.  343,  45  L.  Ed. 
224,  affirming  judgment  (1898)  48  S.  W. 
305,  101  Tenn.  563,  50  L.  R.  A.  478,  70 
Am.  St.  Rep.  703. 

The  commerce  clause  was  adopted 
that  all  of  the  states  might  have  the 
benefit  of  the  duties  collected  at  the 
maritime  ports,  and  to  relieve  them 
from  the  embarrassing  restrictions  im- 
posed on  the  internal  commerce  of  the 
country,  but  the  same  policy  which  au- 
thorizes the  use  of  this  power  as  a 
shield  to  protect  commerce  from  the 
vexatious  interference  of  the  states  for- 
bids its  employment  as  a  sword  to  as- 
sail measures  designed  to  promote  the 
public  health,  morals  and  comfort 
Cook   v.   Marshall   County    (1905)  25 
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Sup.   Ct.  233,  236,  196  U.  S.  261,  49 
Ii.  Ed.  471. 

Though  a  state  may  not  pass  laws  di- 
rectly regulating  foreign  or  interstate 
commerce,  laws  in  the  exercise  of  their 
police  power  not  in  conflict  with  laws 
of  congress  on  the  same  subject  are 
valid,  though  they  indirectly  or  remote- 
ly affect  interstate  commerce.  New 
York  ex  rel.  Silz  y.  Hesterberg  (1908) 
29  Sup.  Ct  10,  12,  211  U.  S.  31,  53  h. 
Ed.  75. 

The  police  power  of  a  state  cannot 
justify  a  direct  interference  with  inter- 
state commerce.  Kansas  City  Southern 
Ry.  Go.  y.  Kaw  Valley  Drainage  Dis- 
trict of  Wyandotte  County,  Kans. 
(1914)  34  Sup.  Ct  564,  233  U.  S.  75,  58 
L.  Ed.  857. 

The  states  have  the  right  to  regulate 
the  relations  between  employers  and 
employes  within  their  borders,  and  to 
fix  the  liability  of  the  former  for  the 
acts  and  negligence  of  the  latter. 
Southern  Pac.  Co.  y.  Schoer  (1902)  114 
Fed.  466,  52  O.  C.  A.  268,  57  L.  R.  A. 
707. 

Under  the  rule  that  the  police  power 
of  a  state  cannot  obstruct  interstate 
commerce  beyond  the  necessity  for  its 
exercise,  state  officers  cannot  accom- 
plish, under  the  protection  of  a  valid 
law,  results  which  the  state  is  forbidden 
to  accomplish  by  legislation;  and  it  is 
open  to  the  courts  to  determine  whether 
their  action  is  within  the  lawful  and 
constitutional  powers  conferred  upon 
them  by  the  statute,  or  whether  it  ex- 
ceeds such  powers,  and  amounts  to  an 
unconstitutional  obstruction  of  inter- 
state commerce.  Smith  v.  Lowe  (1903) 
121  Fed.  753,  59  C.  C.  A.  185. 

Exclusion  of  foreigners  when  convicts, 
lepers,  etc.,  within  police  power  of 
states.  In  re  Ah  Fong  (C.  C.  1874) 
Fed.  Cas.  No.  102. 

The  rights  and  remedies  concerning 
trade-marks  generally  depend  upon  the 
laws  of  the  states,  common  or  statu- 
tory, and  not  upon  the  laws  of  the 
United  States.  Luyties  y.  Hollender 
(C.  C.  1884)  21  Fed.  281. 

The  fact  that  a  law  or  ordinance  has 
been  enacted  by  the  authority  of  a  state 
is  not  conclusive  as  to  whether  it  is 
an  exercise  of  the  police  power  of  the 
state,  or  an  attempted  restriction  or 
regulation  of  interstate  commerce. 
That  question  must  be  determined  by 
the  authority  of  the  United  States.  In 
re  Lebolt  (C.  C.  1896)  77  Fed.  587. 

There  is  no  unqualified  right  of  prop- 
erty in  game  or  fish,  which,  although 
reduced  to  possession,  remain  subject  to 
the  control  of  the  state,  in  the  exercise 
of  its  police  powers ;  and  a  law  making 
it  a  penal  offense  for  a  person  to  have 
trout  in  his  possession  for  sale  is  a 
valid  police  regulation,  and  not  an  un- 
lawful interference  with  interstate  com- 
merce, although  such  trout  were  brought 
for  sale  from  another  state,  where  they 
were  lawfully  caught.  In  re  Deininger 
(C.  C.  1901)  108  Fed.  623. 
Acts  of  the  state  in  the  proper  exer- 


cise of  its  police  power  will  not  be  de- 
clared void  under  the  commerce  clause, 
if  they  incidentally  affect  interstate 
commerce,  if  their  main  purpose  is  to 
protect  its  people  against  wrong,  fraud, 
contagious  disease,  or  acts  which  will 
corrupt  their  morals.  Logan  &  Bryan 
y.  Postal  Telegraph  &  Cable  Co.  (C.  C. 
1908)  157  Fed.  570. 

City  ordinances  concerning  vessels  are 
binding  only  as  police  regulations.  They 
cannot  change  the  demands  of  maritime 
law.  The  Palmetto  (D.  C.  1856)  Fed. 
Cas.  No.  10,699. 

The  provision  of  Act  Feb.  8, 1897  (29 
Stat  512  [Comp.  St  f  10415]),  making 
it  unlawful  for  any  person  to  deposit 
with  an  express  company  or  other  com- 
mon carrier,  for  carriage  from  one 
state  or  territory  to  another,  any  ar- 
ticle or  thing  designed  or  intended  for 
the  prevention  of  conception  is  not 
unconstitutional,  on  the  ground  that  it 
is  a  police  regulation,  and  as  such  a 
matter  over  which  the  states  have  ex- 
clusive jurisdiction,  but  is  within  the 
constitutional  powers  of  congress  to 
regulate  interstate  commerce.  U.  S.  v. 
Popper  (D.  C.  1899)  98  Fed.  423. 

The  dominant  power  of  Congress  over 
interstate  commerce  does  not  take  from 
the  states  the  power  of  legislation  with 
respect  to  the  instruments  of  such  com- 
merce so  far  as  the  legislation  is  with- 
in the  ordinary  police  powers  of  the 
state,  and  affects  interstate  commerce 
only  indirectly  and  incidentally,  and  such 
power  may  be  exercised  through  an  ad- 
ministrative board.  Louisville  &  N.  R. 
Co.  v.  Hughes  (D.  C.  1912)  201  Fed. 
727. 

A  state  law  within  the  exercise  of  the 
police  power  of  the  state  is  not  in- 
valid merely  because  it  indirectly  and 
incidentally  affects  interstate  commerce, 
where  it  does  not  go  beyond  the  neces- 
sities of  the  case,  and  does  not  consti- 
tute an  arbitrary  or  unreasonable  in- 
terference with  interstate  commerce, 
and  does  not  conflict  with  the  expressed 
or  presumed  will  of  Congress  on  the 
subject.    Id. 

The  states  retain  the  police  power 
which  they,  as  sovereign  nations,  pos- 
sessed prior  to  the  adoption  of  the  na- 
tional Constitution,  so  far  as  such  pow- 
er pertains  to  the  internal  affairs  of 
the  states.  U.  S.  v.  Shauver  (D.  C. 
1914)   214  Fed.  154. 

The  act  of  South  Carolina,  called  the 
port  or  police  bill,  authorizing  the  sei- 
zure and  detention  of  free  persons  of 
oolor  within  the  limits  of  that  state, 
having  for  its  object  the  regulation  and 
government  of  free  persons  of  color 
within  the  limits  of  that  state,  as  strict- 
ly belongs  to  her  internal  police  as  a 
law  regulating  the  course  of  descents, 
or  one  defining  the  crime  of  murder  and 
prescribing  the  penalty  which  shall  at- 
tach to  its  commission,  and  is  valid.  If 
there  be  laws  of  the  United  States 
passed  in  the  exercise  of  the  right  to 
regulate  commerce,  they  cannot  con- 
trol the  exercise  of  this  reserved  pow- 
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er,  except  bo  far  as  they  may  be  nec- 
essary to  the  preservation  of  the  com- 
merce of  the  Union.  (1831)  2  Op. 
Atty.  Gen.  427. 

Police  regulations  imposed  by  the 
state  on  the  sale  of  fertilizers  are  ap- 
plicable to  interstate  transactions, 
Padgett  v.  Gulfport  Fertilizer  Co. 
(1014)   66  So.  8615,  11  Ala.  App.  366. 

So  long  as  the  action  of  a  state  does 
not  interfere  with  or  place  burdens  on 
interstate  commerce,  or  are  mere  po- 
lice regulations,  their  action,  though 
in  aid  of  interstate  commerce,  is  not 
invalid,  unless  it  is  a  direct  interfer- 
ence. Sligh  v.  Kirkwood  (Fla.  1913) 
61  So.  185. 

No  state  statute,  which  incidentally 
affects  interstate  commerce,  is  valid  if 
repugnant  to  the  federal  Food  and 
Drugs  Act;  but  the  intent  of  Congress 
to  supersede  the  exercise  by  the  states 
of  their  police  power  will  not  be  infer- 
red unless  the  act  of  Congress  is  in  ac- 
tual conflict  with  the  state  law.     Id. 

While  a  state  cannot  under  its  police 
power  directly  burden  interstate  com- 
merce, a  police  regulation,  reasonable 
in  its  terms,  and  not  conflicting  with 
any  valid  act  of  Congress,  is  not  un- 
constitutional, though  it  may  incidental- 
ly affect  interstate  commerce.     Id. 

Act  HI.  Feb.  27,  1867,  to  prevent  the 
importation  of  Texas  and  Cherokee  cat- 
tle into  the  state  as  a  means  of  protec- 
tion to  native  cattle,  is  an  exercise  of 
the  police  power  of  the  state,  which  it 
is  competent  for  the  state  to  exercise. 
Yeazel  v.  Alexander  (1871)  58  111.  254. 

The  act  to  prevent  the  importation 
of  certain  cattle  which  communicate  a 
fatal  disease  at  certain  times  of  the 
year  to  native  cattle  is  a  mere  exercise 
of  police  power  of  the  state,  which  it  is 
competent  for  the  state  to  exercise; 
such  power  never  having  been  delegat- 
ed to  the  federal  government.  Stevens 
v.  Brown   (1871)  58  111.  289. 

Act  111.  May  11,  1901  (Hurd's  Rev. 
St.  111.  1901,  p.  1793),  prohibiting  the 
selling  and  using  of  cans,  tubs,  boxes, 
bottles,  etc.,  bearing  the  registered 
mark  of  the  owner,  without  his  written 
consent,  does  not  come  within  the  po- 
lice power  of  the  state,  as  the  written 
consent  of  the  owner  to  the  sale  is  no 
guaranty  that  injury  to  the  public  will 
not  be  done.  Horwich  v.  Walker-Gor- 
don Laboratory  Co.  (1903)  68  N.  B. 
938,  205  HL  497,  98  Am.  St.  Rep.  254. 

Under  the  commerce  clause  no  state, 
except  in  the  exercise  of  the  police 
power  for  the  security  of  life,  health, 
and  comfort  of  persons  and  protection 
of  property,  can  make  any  law  or  reg- 
ulation which  will  affect  the  free  and 
unrestrained  intercourse  and  trade  be- 
tween the  states,  or  which  will  impose 
any  discriminating  burden  or  tax  on  the 
citizens  or  products  of  other  states, 
coming  or  brought  within  its  jurisdic- 
tion. Lehigh  Portland  Cement  Co.  v. 
McLean  (1910)  92  N.  E.  248,  245  ID. 
326. 
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The  state  is  not  inhibited  from  enact- 
ing police  regulations  which  operate  up- 
on instrumentalities  or  articles  of  com- 
merce, provided  no  discriminations  are 
made  against  classes  of  citizens,  and  no 
restrictions  are  placed  upon  commer- 
cial intercourse.  BrechbUl  v.  Randall 
(1885)  102  Ind.  528,  1  N.  B.  362,  52 
Am.  Dec.  695. 

The  states  may,  so  long  as  they  do 
no  more  than  legitimately  exercise  the 
police  power,  legislate  upon  matters 
connected  with  interstate  commerce. 
State  v.  Indiana  &  O.  Oil,  Gas  &  Min- 
ing Co.  (1889)  22  N.  E.  778,  120  Ind. 
575,  6  L.  R.  A.  579. 

An  ordinance  which  is  a  police  reg- 
ulation, and  not  a  revenue  measure,  is 
not  unconstitutional  as  an  interference 
with  interstate  commerce.  Schmidt  v. 
City  of  Indianapolis  (Ind.  1907)  80  N. 
E.  632. 

If  a  penalty  imposed  by  the  state  on 
an  act  in  connection  with  interstate 
commerce  is  by  way  of  reprisal,  it  can- 
not be  upheld,  but,  if  it  is  a  reasona- 
ble police  regulation  tending  to  induce 
caution  in  the  interest  of  the  safety  of 
employes,  it  may  be  upheld.  Southern 
Ry.  Co.  v.  Railroad  Commission  of  In- 
diana (Ind.  1913)  100  N.  E.  337. 

Code  Iowa,  §  2074,  providing  that  no 
contract,  receipt,  rule,  or  regulation 
shall  exempt  any  railway  corporation 
from  the  liability  of  a  common  carrier, 
and  thereby  invalidating  contracts  be- 
tween railroads  and  shippers,  whereby 
the  former  attempt,  by  means  of  an 
agreed  valuation  of  the  goods  shipped, 
to  limit  their  liability  for  negligence, 
having  been  passed  before  Congress 
acted  in  the  matter  of  interstate  com- 
merce and  assumed  control  thereof,  is 
not  invalidated  by  the  action  of  Con- 
gress, for  such  action  does  not  deprive 
the  states  of  their  right  to  enact  such 
rules  by  virtue  of  their  police  power. 
Cramer  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(Iowa,  1911)  133  N.  W.  387. 

The  state  cannot  regulate  interstate 
commerce,  even  in  the  exercise  of  its 
police  powers.  State  v.  United  States 
Express  Co.  (Iowa,  1914)  145  N.  W. 
451. 

While  the  state  can  make  reasonable 
police  regulations  affecting  the  opera- 
tion of  railroads  within  the  state,  and 
which  are  also  engaged  in  interstate 
commerce,  the  regulation  should  only 
tend  to  the  efficient  discharge  of  the  du- 
ties of  the  railroads  to  their  patrons 
within  the  state,  and  to  the  safeguard- 
ing of  persons  and  property  therein, 
and  should  impose  no  considerable  bur- 
den on  the  interstate  commerce,  Pat- 
terson v.  Missouri  Pac.  Ry.  Co.  (Kan. 
1908)  94  P.  138. 

An  interstate  railroad  company  run- 
ning through  the  commonwealth,  being 
subject  to  its  police  power,  is  subject 
to  the  Public  Service  Commission  in 
so  far  as  Acts  Md.  1910,  c.  180,  con- 
ferred upon  that  Commission  the  po- 
lice  power  of  the  state.    Laird  ?.  Balii- 
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more  &  O.  R.  Co.  (1913)  88  A.  848, 
121  Md.  179. 

The  Public  Service  Commission  cre- 
ated by  Acts  Md.  1910,  c.  180,  and  giv- 
en control  by  section  3  of  railroads  and 
common  carriers  doing  business  within 
the  state,  can  exercise*  that  control  only 
over  business  of  interstate  carriers 
wholly  conducted  within  the  state.  Id. 
An  act  authorizing  the  board  of 
health  to  require  vessels  to  be  disin- 
fected is  valid.  Train  v.  Boston  Disin- 
fecting Co.  (1887)  144  Mass.  523,  11 
N.  E.  929.  59  Am.  Rep.  113. 

It  is  within  the  police  power  of  the 
state  Legislature  to  decide  what  mo- 
nopolies in  trade  should  be  forbidden  as 
injurious  to  the  general  welfare  of  the 
public.  In  re  Opinion  of  the  Justices 
(1907)  81  N.  E.  142,  193  Mass.  605. 

Interstate  commerce  is  within  the  ex- 
clusive control  of  Congress,  and  no 
state  can  impose  any  direct  burden  on 
it,  under  the  guise  of  regulation,  re- 
striction, or  otherwise,  subject  to  the 
limitation  that  laws  passed  in  the  exer- 
cise of  the  police  power  are  not  void 
because  incidentally  affecting  interstate 
commerce.  In  re  Opinion  of  the  Jus- 
tices (1912)  98  N.  £.  334,  211  Mass. 
605. 

State  laws  enacted  in  the  exercise  of 
the  police  power  and  indirectly  and  re- 
motely affecting  interstate  commerce, 
being  in  aid  thereof,  may  be  enforced, 
unless  superseded  by  act  of  Congress, 
if  they  are  reasonable  in  operation. 
Hardwick  Farmers'  Elevator  Co.  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (1910)  124 
N.  W.  819,  110  Minn.  25,  19  Ann.  Cas. 
1088;  Gray  v.  Minneapolis  &  St.  L.  R. 
Co.  (1910)  124  N.  W.  1100,  110  Minn. 
527. 

A  state,  in  the  exercise  of  its  police 
power,  may  prohibit  manufacturing  or 
trading  companies  from  forming  a  trust 
or  other  combination,  in  restraint  of 
trade  detrimental  to  the  general  pub- 
lic State  ex  inf.  Hadley  v.  Standard 
Oil  Co.  (1909)  116  S.  W.  902,  218  Mo.  1. 

The  states  having  reserved  to  them- 
selves the  police  power,  any  reasonable 
regulation  exercised  under  such  power 
may  be  enforced  against  one  engaged 
in  interstate  commerce  transacting  busi- 
ness within  the  states,  though  interfer- 
ing directly  with  such  commerce. 
Welch   v.   Dean   (Mont   1914)   141   P. 

54a 

Under  the  guise  of  enforcing  police 
regulations,  the  state  may  not  exact 
impossible  conditions  to  the  right  to  en- 
gage in  interstate  commerce  or  impose 
burdens  which  amount  directly  to  a 
regulation  of  it.    Id. 

The  prevention  of  discrimination  in 
particular  localities,  in  prices  of  com- 
modities in  general  use,  for  the  purpose 
of  destroying  the  business  of  a  com- 
petitor by  selling  such  commodities  at 
a  lower  rate  in  such  locality  than  is 
charged  elsewhere,  is  within  the  police 
power  of  the  state.  State  v.  Drayton 
(Neb.  1908)  117  N.  W.  768. 

Act  N.  J.  March  15,  1898  (P.  L.  p. 


83),  providing  for  the  registration  of 
trade-marks  and  the  protection  thereof 
is  unconstitutional.  Cigar  Makers'  In- 
ternational Union  of  America  v.  Gold- 
berg (1905)  61  A.  457,  72  N.  J.  Law, 
214,  111  Am.  St  Rep.  662,  reversing 
(1904)  57  Atl.  141,  70  N.  J.  Law,  488. 

An  action  lies  under  the  New  York 
statute  for  negligently  causing  the  death 
of  a  citizen  of  New  York  on  the  high 
seas  on  board  a  vessel  registered  in  a 
port  of  New  York,  and  at  the  time  em- 
ployed by  the  owners  of  a  vessel  in 
their  own  business.  McDonald  v.  Mal- 
lory  (1879)  77  N.  Y.  546,  33  Am.  Rep. 
664. 

A  proper  police  regulation  does  not 
conflict  with  any  federal  or  state  re- 
strictions on  the  legislative  power,  and 
is  valid,  though  the  railroad  sought  to 
be  regulated  is  only  partly  within  the 
state.  People  v.  New  York,  N.  H.  & 
H.  R.  Co.  (1890)  8  N.  Y.  Supp.  672,  55 
Hun,  409, 608,  affirming  judgment  (1889) 

5  N.  Y.  Supp.  945,  judgment  affirmed 
in  (1890)  25  N.  E.  953,  123  N.  Y.  635. 

The  enactment  of  statutes  to  prevent 
fraud  in  the  Bale  of  goods  put  up  and 
sold  under  particular  trade-marks  and 
labels  is  a  proper  exercise  of  the  police 
power  of  the  state.  People  v.  Luhrs 
(1909)  89  N.  E.  171,  195  N.  Y.  377,  af- 
firming judgment  (1908)  111  N.  Y.  Supp. 
749,  127  App.  Div.  634. 

In  enacting  General  Business  Law 
N.  Y.  §  367,  as  added  by  Laws  1909,  c 
475,  providing  for  the  registration  and 
protection  of  trade-marks,  the  Legis- 
lature did  not  attempt  to  confer  trade- 
mark rights,  but  merely  to  more  effec- 
tively regulate  existing  common-law 
trade-mark  rights,  and  to  afford  an  ad- 
ditional speedy  remedy  for  the  violation 
thereof,  and  to  prevent  fraud  and  im- 
position on  the  public,  which  are  mat- 
ters within  the  state's  police  power. 
Prest-O-Lite  Co.  v.  Ray  (1914)  147  N. 
Y.  Supp.  138,  162  App.  Div.  62,  revers- 
ing judgment  (1913)  147  N.  Y.  Supp. 
219;  Same  v.  Brockner  (1914)  147  N. 
Y.  Supp.  147,  162  App.  Div.  75. 

A  state,  under  its  police  power,  may 
make  reasonable  regulations  as  to  the 
place,  manner,  and  delivery  of  merchan- 
dise moving  in  the  channels  of  inter- 
state commerce,  but  must  not  make 
such  regulations  as  will  interfere  with 
such  commerce.  St  Louis  &  S.  F.  R. 
Co.  v.  State  (Okl.  1910)  107  P.  929. 

An  act  of  Congress  originating  in  its 
power  to  regulate  interstate  commerce 
does  not  annul  a  state  act  originating 
in  its  police  power,  unless  there  is  such 
conflict  that  the  enforcement  of  the 
state  act  would  frustrate  the  operation 
of  the  act  of  Congress.    Chicago,  R.  I. 

6  P.  Ry.  Co.  v.  Beatty  (Okl.  1911)  126 
P.  736,  affirming  judgment  on  rehearing 
(1911)  118  P.  367. 

Coal  oil  imported  into  a  state  be- 
comes subject  to  the  police  power  and 
commerce  regulations  of  the  state, 
though  an  article  of  interstate  com- 
merce before  its  importation.  Stand- 
ard Oil  Co.  ▼.  State  (1907)  100  S.  W. 
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705,  117  Tenn.  618,  10  L.  R.  A.  (N.  S.) 
1015. 

While  the  states  have  general  police 
power,  they  cannot,  under  the  guise  of 
that  power,  infringe  upon  the  delegated 
power  of  Congress  to  regulate  inter- 
state commerce.  Ex  parte  Peede  (Tez. 
Cr.  App.  1914)  170  S.  W.  749. 

Although  Congress  has  the  power  to 
regulate  commerce  among  the  several 
states,  there  are  certain  duties  whose 
performance  by  common  carriers  the 
police  power  of  the  state  may  exact, 
notwithstanding  such  carriers  engage 
in  interstate  commerce.  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  State  (Tex. 
1910)  181  S.  W.  721. 

The  state  may,  in  order  to  secure  and 
protect  the  lives  or  health  of  its  citi- 
zens, or  to  preserve  good  order  and  the 
public  morals,  legislate  for  such  pur- 
pose, in  good  faith,  and  without  dis- 
crimination against  interstate  or  for- 
eign commerce,  without  violating  the 
interstate  commerce  clause.  Norfolk  & 
W.  R.  Co.  v.  Commonwealth  (1896)  93 
Va.  749,  24  S.  E.  837. 

A  state  may  make  valid  enactments, 
in  the  exercise  of  its  police  power,  to 
promote  the  welfare  and  convenience 
of  its  citizens,  though  such  laws  in 
their  operation,  incidentally  interfere 
with  interstate  and  foreign  commerce. 
Atlantic  Coast  Line  Ry.  Co.  v.  Com- 
monwealth (1904)  46  S.  E.  911,  102 
Va.  599. 

A  valid  police  regulation  is  not  sub- 
ject to  successful  attack  under  the  com- 
merce clause.  Wadhams  Oil  Co.  v. 
Tracy  (1909)  123  N.  W.  785,  141  Wis. 
150. 

57.  Traffic  In  Intoxicating  llquers.— A 

state  law  prohibiting  the  sale  of  liq- 
uors by  others,  though,  by  authorizing 
and  providing  for  the  establishment  of 
dispensaries  for  their  sale  by  agents 
of  the  state,  it  recognizes  such  liquors 
as  the  subject  of  legitimate  commerce 
is  a  regulation  of  their  sale,  which  is  a 
proper  exercise  of  the  police  powers  of 
the  state.  Vance  v.  W.  A.  Vander- 
cook  Co.  (1898)  18  Sup.  Ct.  674,  170 
U.  S.  438,  42  L.  Ed.  1100,  modifying 
judgment  W.  A.  Vandercook  Co.  v. 
Vance  (C.  C.  1897)  80  Fed.  786. 

The  exaction  by  a  state  of  a  license 
fee  from  a  person  engaged  in  selling 
intoxicating  liquors  within  the  state, 
over  the  bar,  on  board  a  ferryboat  em- 
ployed in  interstate  commerce,  is  au- 
thorized by  Wilson  Act  Aug.  8,  1890 
(Comp.  St.  §  8738),  subjecting  to  state 
laws  enacted  in  the  exercise  of  the 
police  power  all  intoxicating  liquors 
arriving  in  the  state.  Foppiano  v. 
Speed  (1905)  26  Sup.  Ct.  138,  199  U. 
S.  501,  50  L.  Ed.  288,  affirming  judg- 
ment (1904)  82  S.  W.  222,  113  Tenn. 
167. 

Shipments  into  a  state  of  intoxicat- 
ing liquors  intended  for  the  personal 
use  of  consignees  were  not  subjected 
to  a  law  of  such  state  forbidding  car- 
riers  to  bring  intoxicating  liquors  in- 
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to  any  dry  territory  by  Webb-Kenyon 
Act  March  1,  1913  (Comp.  St  f  8739). 
Adams  Exp.  Co.  v.  Commonwealth  of 
Kentucky  (1915)  35  Sup.  Ct  824,  238 
U.  S.  190,  59  L.  Ed.  1267,  Ann.  Cas. 
1915D,  1167. 

Generally  speaking,  the  control  of  the 
liquor  traffic  is  within  the  police  pow- 
er of  the  state.  United  States  Express 
Co.  v.  Friedman  (1911)  191  Fed.  673, 
681,  112  C.  C.  A.  219. 

The  state  can  under  its  police  power 
prohibit  the  delivery  of  intoxicating 
liquors  by  a  carrier  to  an  individual 
for  his  own  use.  State  of  West  Vir- 
ginia v.  Adams  Express  Co.  (1915)  219 
Fed.  794,  135  C.  C.  A.  464,  reversing 
order  (D.  C.  1914)  219  Fed.  33L 

The  state  can  under  its  police  power 
provide  that  the  place  of  sale  of  in- 
toxicating liquors  shall  be  the  place  of 
delivery  by  the  carrier,  if  such  legisla- 
tion does  not  interfere  with  interstate 
commerce.     Id. 

Intoxicating  liquors  shipped  into  a 
state  come  within  the  police  powers  of 
the  state  as  soon  as  they  become  part 
of  the  property  of  the  state,  and  there- 
after the  commission  of  any  act  done  in 
or  about  them  may  be  punished  by  the 
state.  Ex  parte  Edgerton  (C.  C.  1893) 
59  Fed.  115,  118. 

Any  state  may,  in  the  exercise  of  the 
police  power,  declare  that  the  manufac- 
ture, sale,  barter,  and  exchange,  or  the 
use  as  a  beverage,  of  alcoholic  liquors, 
are  public  evils,  and,  having  thus  de- 
clared, can  forbid  such  manufacture, 
sale,  barter,  and  exchange,  or  use  with- 
in her  territory.  W.  A.  Vandercook  Co. 
v.  Vance  (C.  C.  1897)  80  Fed.  786, 
judgment  modified  Vance  v.  W.  A  Van- 
dercook Co.  (1898)  18  Sup.  Ct  674, 170 
U.  S.  438,  42  L.  Ed.  1100. 

The  Webb-Kenyon  Law,  prohibiting 
shipment  of  liquor  intended  by  any  per- 
son interested  therein  to  be  received, 
possessed,  or  sold  in  violation  of  any 
law  of  the  state  into  which  it  is  ship- 
ped, does  not  render  illegal  the  ship- 
ment of  liquor  in  interstate  commerce 
to  a  consignee  desiring  it  for  his  per- 
sonal use,  though  without  a  permit  re- 
quired by  the  law  of  his  state.  Theo. 
Hnmm  Brewing  Co.  v.  Chicago,  B-  !• 
&  P.  Ry.  Co.  (D.  C.  1913)  215  Fed 
672. 

Under  the  Webb  Law,  Carmichael 
Bill  (Acts  Ala.  Sp.  Sesa.  1909,  p.  S), 
and  the  Fuller  Bill  (Acts  Ala,  Sp. 
Sess.  1909,  p.  63),  an  interstate  car- 
rier in  possession  of  liquor  in  the  state 
for  delivery  to  a  person  intending  to 
use  it  in  violation  of  law  Is  amenable 
to  the  state  laws,  unless  it  has  no 
knowledge  of  the  unlawful  purpose. 
Southern  Express  Co.  v.  State  (Ala. 
1914)  66  So.  115. 

The  anti-advertising  liquor  law  does 
not  violate  the  commerce  clause,  when 
applied  to  a  newspaper  published  out- 
side the  state,  containing  an  advertise- 
ment of  liquors  to  be  shipped  into  the 
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state.  State  v.  Delay e  (Ala.  1915) 
68  So.  993,  L.  R.  A.  1915E,  640. 

As  the  Webb-Kenyon  Act  (Comp. 
St  §  8739),  divested  intoxicating  liq- 
uors of  their  interstate  character, 
Const  Ariz,  art  23,  §  1,  prohibiting 
disposal  or  introduction  into  the  state 
of  intoxicating  liquors,  is  not  an  in- 
terference with  interstate  commerce. 
Sturgeon  v.  State  (Ariz.  1916)  154  P. 
1050. 

The  retail  traffic  in  intoxicating  liq- 
uors is  a  business  in  which  a  person  has 
no  inherent  right  to  engage,  but  the 
state,  in  the  exercise  of  its  police  pow- 
er, may  prohibit  or  regulate  it  by  the 
imposition  of  such  conditions  and  re- 
strictions as  it  sees  fit,  provided  the 
restrictions  do  not  interfere  with  inter- 
state commerce.  Reed  v.  Collins  (Cal. 
App.  1907)  90  P.  973. 

In  view  of  Wilson  Act  of  Aug.  8, 
1890  (Comp.  St  §  8738),  a  state  may, 
without  offending  the  commerce  clause, 
regulate  or  control  the  traffic  in  in- 
toxicating liquors  within  its  own  bor- 
ders, to  the  extent  of  prohibiting  the 
soliciting  of  orders  within  the  state 
for  the  purchase  of  liquors  outside  the 
state.     Ex   parte    Anixter    (Cal.   App. 

1913)  134  P.  193. 

The  legislature  has  power  as  a  police 
regulation  to  prohibit  the  sale  of  in- 
toxicating liquor,  subject  only  to  the 
federal  law  regulating  imports,  and 
which  protect  it  only  in  the  hands  of 
the  importer  in  the  original  cask  or 
package.  State  v.  AUmond  (Del.  1&63) 
2  Houst.  612. 

A  state  can  prohibit  all  domestic 
commerce  in  intoxicating  liquors  be- 
tween its  citizens,  wherever  the  liq- 
uor was  manufactured.  State  v.  Grier 
(Del.  Gen.  Sess.  1913)  88  A.  579,  4 
Boyce,  322. 

The  Webb-Kenyon  Act,  divesting  liq- 
uor of  its  interstate  character  in  cer- 
tain cases,  and  prohibiting  its  trans- 
portation, for  use  in  violation  of  law, 
held  not  to  apply  to  a  delivery  in  a 
prohibition  district,  unless  intended  for 
an  unlawful  use,  and  otherwise  not  to 
remove  the  protection  of  the  com- 
merce clause,  so  that  the  Delaware 
Hazel  Law,  prohibiting  delivery  of  liq- 
uor for  any  purpose  except  to  physi- 
cians and  druggists,  was  invalid  as  to 
a  shipment  for  the  receiver's  person- 
al consumption,  recognized  by  the  act 
to  be  lawful.    Van  Winkle  v.  State  (DeL 

1914)  91  A.   385,   reversing   judgment 
State  v.  Van  Winkle  (1913)  88  A.  807. 

Pen.  Code  Ga.  1910,  §  434,  prohibit- 
ing agents  of  nonresidents  engaged  in 
interstate  commerce  from  soliciting 
orders  in  the  state  for  sale  of  intoxi- 
cating liquors,  is  a  police  regulation, 
and  not  violative  of  the  interstate  com- 
merce clause.  Kirkpatrick  v.  State 
(1912)  76  S.  E.  53,  138  Ga.  794. 

The  state  has  a  right  to  enforce  its 
police  regulations  against  traffic  in  liq- 
uor which  is  not  in  the  nature  of  in- 
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terstate  commerce.  Lemp  v.  Fuller- 
ton  (1891)  83  Iowa,  192,  48  N.  W. 
1034,  13  L.  R.  A.  408. 

Under  the  Webb-Kenyon  Act  (Comp. 
St  §  8739),  intoxicating  liquors,  brought 
from  another  state  and  intended  to  be 
used  in  violation  of  the  law  of  Kansas, 
are  not  articles  of  interstate  commerce. 
Kansas  City  Breweries  Co.  v.  Kansas 
City  (Kan.  1915)  153  P.  523. 

The  Webb-Kenyon  Act,  relative  to  the 
interstate  shipment  of  intoxicating  liq- 
uor, is  not  violated  where  the  liquor  is 
intended  for  the  personal  use  of  the 
consignee.  Adams  Express  Co.  v.  Com- 
monwealth (1914)  169  S.  W.  603,  160 
Ky.  66. 

Under  the  Webb-Kenyon  Act  inter- 
state shipments  of  intoxicating  liquor 
to  be  used  in  violation  of  state  laws  are 
not  protected  by  the  federal  Constitu- 
tion, and  may  be  punished  by  the  states 
when  in  violation  of  their  laws.    Id. 

Though  Ky.  St.  f  2569a,  prohibiting 
the  transportation  of  liquor  into  prohi- 
bition territory,  does  not  apply  to  inter- 
state commerce,  yet  when  construed  in 
connection  with  the  Webb-Kenyon  Law 
(Act  March  1, 1913  [Comp.  St  §  8739]), 
it  is  applicable  to  interstate  shipments 
except  .those  for  personal  use.  Adams 
Express  Co.  v.  Crigler  &  Crigler  Co. 
(1914)  170  S.  W.  542,  161  Ky.  89. 

The  licensing  Acts  La.  of  1880,  No. 
119,  and  1886,  No.  101,  continued  in  the 
acts  of  1890,  No.  150,  1898,  No.  171, 
and  1908,  No.  176,  apply  to  sales  of  liq- 
uor on  vessels  plying  on  the  Mississippi 
river  in  interstate  and  foreign  com- 
merce subsequent  to  the  Wilson  Act. 
State  v.  Southern  Pac.  Co.  (1915)  68 
So.  819,  137  La.  435,  L.  R.  A.  1915F, 
1140. 

The  May-Mott-Lewis  Act  Miss.  §§  2, 
7,  and  11,  par,  2,  though  imposing  a  di- 
rect burden  on  interstate  commerce,  is 
authorized  by  the  Webb-Kenyon  Act 
(Comp.  St.  {  8739),  even  as  applied  to 
liquor  being  transported  for  the  person- 
al use  of  the  consignee  and  his  family. 
American  Express  Co.  v.  Beer  (Miss. 
1914)  65  So.  575;  Southern  Express 
Co.  v.  Longinotti,  Id.  583;  American 
Express  Co.  v.  Miller,  Id.  652. 

The  requirement  of  the  May-Mott- 
Lewis  Act  Miss.  §  5,  that  those  trans- 
porting liquors  into  the  state  keep  a 
record  ^of  same  and  file  statements 
thereof* with  the  clerk  of  the  circuit 
court,  is  not  invalid  as  imposing  a  di- 
rect burden  on  interstate  commerce,  re- 
gardless whether  it  is  within  the  Webb- 
Kenyon  Act.    Id. 

It  being  only  importation  of  intoxicat- 
ing liquors  for  sale,  and  not  importa- 
tion for  personal  use,  that  is  prohib- 
ited, Pub.  Laws  N.  C.  1907,  c.  1014,  is 
in  the  power  of  the  state.  Southern 
Express  Co.  v.  City  of  High  Point  (N. 
O.  1914)  83  S.  E.  254. 

Pub.  Laws  N.  C.  1913,  c.  44,  f  5,  rel- 
ative to  record  to  be  kept  by  transpor- 
tation companies  of  shipments  of  intox- 
icating liquors,  held  not  in  conflict  with 
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the  commerce  clause,  in  view  of  Webb- 
Kenyon  Law.  State  v.  Seaboard  Air 
Line  By.  (N.  G.  1915)  84  S.  E.  283. 

A  person  living  in  the  western  part 
of  Oklahoma  has  the  right  under  the  in- 
terstate commerce  clause  to  ship  intox- 
icating loquors  into  the  state,  and  con- 
vey them  to  his  home  or  place  of  busi- 
ness for  his  own  use.  Gastineau  v. 
State  (Okl.  Cr.  App.  1912)  124  P.  464. 

A  state  has  the  undoubted  right  to 
regulate  intrastate  shipment  of  intoxi- 
cating liquors,  but  cannot  regulate  the 
interstate  shipment  of  such  liquors.    Id. 

It  is  within  the  police  power  of  the 
state  to  prohibit,  as  done  in  Dispensary 
Act  S.  C.  March  6,  1896,  the  handling 
and  hauling  in  the  nighttime  of  alco- 
holic liquors  by  citizens  of  the  state  who 
are  owners  of  such  liquors,  and  it  can- 
not in  any  sense  affect  the  interstate 
commerce  laws.  State  v.  Holleyman 
(1898)  31  S.  E.  362,  55  S.  C.  207,  45 
L.  R.  A.  567. 

The  state  has  the  right  to  forbid  the 
manufacture  of  intoxicating  liquor  for 
sale  and  exportation  to  other  states  or 
countries.  Motlow  v.  State  (1912)  145 
S.  W.  177,  125  Tenn.  547. 

Both  the  Webb-Kenyon  Act  (Comp. 
St.  §  8739)  and  the  Allison  Act  Tex. 
§  5,  regulating  interstate  shipments  of 
liquor,  are  valid.  Ex  parte  Peede  (Tex. 
Cr.  App.  1914)  170  S.  W.  749. 

Initiative  measure  No.  3  (Laws  Wash. 
1915,  p.  2),  prohibiting  the  manufac- 
ture, keeping,  sale,  etc.,  of  intoxicating 
liquors,  held  not  void  as  an  interference 
with  interstate  commerce,  because  ex- 
pressly permitted  by  the  Webb-Kenyon 
Act  Gottstein  v.  Lister  (Wash.  1915) 
153  P.  595. 

58.  Corporations  doing  business  In 
state.*— A  state  statute  requiring  foreign 
corporations,  doing  business  in  the  state, 
to  record  their  charter  with  the  secre- 
tary of  state,  and  in  each  county  where 
they  do  business,  and  making  it  unlaw- 
ful for  incorporations  to  do  business  in 
the  state  without  complying  with  the 
law,  has  no  application  to  interstate 
commerce,  and,  so  construed,  is  valid. 
Hamilton  v.  Fowler  (1S99)  99  Fed.  18, 
21,  40  C.  0.  A.  47,  writ  of  certiorari  de- 
nied (1900J  20  Sup.  Ct.  1027,  176  U. 
S.  685,  44  L.  JSd.  639. 

Among  the  exceptions  to  the  rule  that 
the  right  of  a  foreign  corporation  to  do 
business  in  another  state  depends  en- 
tirely on  the  will  of  the  latter  is  where 
such  business  constitutes  interstate  com- 
merce, and  is  therefore  under  the  para- 
mount authority  of  Congress.  Parsons- 
Willis  Lumber  Co.  v.  Stuart  (1910)  182 
Fed.  779,  105  C.  C.  A.  211. 

It  is  competent  for  a  state  to  pre- 
scribe the  conditions  on  which  a  foreign 
corporation  may  enter  and  do  business 
therein,  provided  its  action  does  not  in- 
terfere with  or  restrain  the  free  exer- 
cise of  interstate  or  foreign  commerce. 
Loomis  v.  People's  Const.  Co.  (1914) 
211  Fed.  453,  12g  C.  C.  A.  125. 

A  state  cannot  invest  a  corporation 
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organized  under  its  laws  with  the  pow- 
er to  do  acts  in  the  corporate  name 
which  would  operate  to  restrain  inter- 
state commerce.  U.  S.  v.  Northern  Se- 
curities Co.  (C.  C.  1903)  120  Fed.  721, 
decree  affirmed  Northern  Securities 
Co.  v.  U.  S.  (1904)  24  Sup.  Ct  436, 
193  U.  S.  197,  48  L.  Ed.  679. 

Corporations  possess  the  same  rights 
as  citizens  with  respect  to  freedom 
fron\  state  regulation  of  interstate 
commerce.  La  Moine  Lumber  &  Trad- 
ing Co.  v.  Kesterson  (C.  C.  1909)  171 
Fed.  980. 

The  power  of  a  state  over  the  trans- 
action of  corporate  insurance  compa- 
nies, foreign  or  domestic,  the  business 
of  which  is  not  interstate  commerce, 
is  as  plenary  as  is  the  power  of  Con- 
gress over  interstate  commerce  under 
this  clause.  German  Alliance  Ins.  Co. 
v.  Barnes  (C.  C.  1911)  189  Fed.  769. 

A  state  statute,  imposing  a  penalty 
for  transacting  business  within  the 
state  as  agent  for  a  foreign  insurance 
company  which  has  not  complied  with 
the  laws  of  the  state,  is  not  in  viola- 
tion of  the  Constitution  of  the  United 
States,  because  it  applies  to  contracts 
of  insurance  on  property  without,  as 
well  as  within,  the  state.  Adler- 
Weinberger  S.  S.  Co.  v.  Rothschild 
&  Co.  (1903)  123  Fed.  145,  judgment 
reversed  Rothschild  v.  Adler- Weinber- 
ger S.  S.  Co.  (1904)  130  Fed.  866,  65 
C.  C.  A.  350. 

An  act  which  provides  that  the  agent 
of  an  insurance  company  of  any  other 
state  or  government,  which  does  not 
comply  with  the  laws  of  the  state  in 
which  the  act  is  in  force,  shall  be  per- 
sonally liable  on  all  contracts  of  insur- 
ance made  by  or  through  such  agent 
directly  or  indirectly,  is  not  a  regula- 
tion of  the  interstate  commerce  of 
state.  Adler- Weinberger  S.  S.  Co.  v. 
Rothschild  &  Co.  (C.  C.  1903)  123  Fed. 
145,  147,  reversed  Rothschild  v.  Adler- 
Weinberger  S.  S.  Co.  (C.  C.  1904)  130 
Fed.  866,  65  C.  C.  A.  350. 

The  Legislature,  in  exercising  its 
power  to  prescribe  conditions  on  which 
a  foreign  corporation  may  do  business 
within  the  state,  may  not  impose  any 
restrictions  or  burden  on  interstate 
commerce.  International  Trust  Co.  v. 
A.  Leschen  &  Sons  Rope  Co.  (Colo. 
1907)  92  P.  727. 

The  Legislature  cannot  impose  con- 
ditions on  the  right  of  a  foreign  corpo- 
ration to  make  contracts  in  the  state 
for  carrying  on  interstate  commerce 
between  the  states.  Belle  City  Mfg- 
Co.  v.  Frizzell  (1905)  81  P.  58,  11 
Idaho,  1. 

A  state  Legislature  has  no  authority 
to  prevent  foreign  corporations  violat- 
ing state  laws  from  carrying  on  inter- 
state trade.  State  ex  inf.  Hadley  ▼. 
Standard  Oil  Co.  (Mo.  1909)  116  S. 
W.  902. 

59.  Navigation  and  shfpplng.-A 
state  may  create  liens  for  materials 
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and  supplies  furnished  a  vessel  in  her 
home  port  where  not  amounting  to  a 
regulation  of  commerce,  and  may  en- 
act reasonable  regulations  for  their 
enforcement  The  Belfast  (1868)  74 
U.  S.  (7  Wall.)  624,  645,  19  L.  Ed. 
266;  The  Edith  (D.  0.  1872)  Fed. 
Cas.  No.  4,282. 

A  maritime  lien  does  not  arise  upon 
a  contract  for  materials  and  supplies 
furnished  to  a  vessel  in  her  home  port; 
and  in  respect  to  such  contracts  it  is 
competent  for  the  states  to  create  such 
liens  as  their  legislatures  may  deem 
just  and  expedient,  not  amounting  to  a 
regulation  of  commerce,  and  to  enact 
reasonable  rules  and  regulations  pre- 
scribing the  mode  of  their  enforce- 
ment Norton  v.  Switzer  (1876)  93  U. 
a  855,  366,  23  L.  Ed.  903;  Hursey  v. 
Hajssam  (1871)  45  Miss.  133. 

A  law  of  a  state  granting  exclusive 
navigation  of  the  upper  part  of  a  nav- 
igable river  lying  wholly  within  its  bor- 
ders, to  a  company  which  was  to  im- 
prove navigation  thereof  above  dams 
where  the  navigation  was  imperfect, 
held  not  in  conflict  with  the  commerce 
clause.  Veazie  v.  Moor  (1852)  14 
How.  568,  574,  14  L.  Ed.  545. 

In  respect  to  contracts  to  furnish 
materials  for  the  purpose  of  building 
ships  it  is  competent  for  the  states  to 
create  sr.ch  liens  as  their  legislatures 
may  deem  just  and  expedient,  not 
amounting  to  a  regulation  of  com- 
merce, and  to  enact  reasonable  rules 
and  regulations,  prescribing  the  mode 
of  their  enforcement,  not  inconsistent 
with  the  exclusive  jurisdiction  of  the 
admiralty  courts.  Edwards  v.  Elliott 
(1874)  88  U.  S.  (21  Wall.)  532,  22  L. 
Ed.  487. 

The  exclusive  control  over  interstate 
commerce,  vested  in  Congress  by  the 
federal  Constitution  or  laws,  is  not  in- 
fringed by  the  enforcement  against  a 
vessel  engaged  in  interstate  commerce 
of  a  lien  given  by  a  state  statute  for 
materials  furnished  for  her  construc- 
tion. Iroquois  Transp.  Co.  v.  De  La- 
ney  Forge  &  Iron  Co.  (1907)  27  Sup. 
Ct  509,  512,  205  U.  S.  354,  51  L.  Ed. 
836,  affirming  judgment  De  Laney 
Forge  &  Iron  Co.  v.  The  Winnebago 
(1905)  105  N.  W.  527,  142  Mich.  84, 
113  Am.  St.  Rep.  566. 

The  creation  and  enforcement  of  a 
lien  for  a  nonmaritime  tort  against  a 
foreign  vessel  engaged  in  interstate 
commerce,  under  Ballinger's  Ann. 
Codes  &  St.  Wash.  §§  5953,  5954, 
which  embrace  all  vessels,  whether  do- 
mestic or  foreign,  and  whether  engaged 
in  intrastate  or  interstate  commerce, 
does  not  offend  against  the  commerce 
clause  of  the  federal  Constitution. 
Martin  v.  West  (1911)  32  Sup.  Ct  42, 
222  U.  S.  191,  56  L.  Ed.  159,  36  L.  R. 
A  (N.  S.)  592,  affirming  judgment 
West  v.  Martin  (1908)  97  P.  1102,  51 
Wash.  85,  21  L.  R.  A  (N.  S.)  324. 

R.  S.  Ohio,  §  5880,  creating  liens  on 


steamboats  for  supplies,  labor,  etc., 
furnished  under  contracts  with  the 
master  or  owner,  must  De  restricted  in 
its  operation  to  domestic  vessels. 
Cuddy  v.  Clement  (1902)  113  Fed.  454, 
51  C.  C.  A.  288,  affirming  decree 
Prince  v.  Ogdensburg  Transit  Ga.  (C. 
C.  1901)  107  Fed.  978. 

A  Louisiana  law  adopting  regulations 
as  to  the  navigation  of  the  Mississippi 
river  cannot  affect  vessels  engaged  in 
carrying  on  commerce  between  that 
and  other  states.  Halderman  v.  Beck- 
with  (C.  C.  1847)  Fed.  Cas.  No.  5,907. 
,  The  local  rules  of  navigation  estab- 
lished by  general  usage  must  be  ob- 
served.   Id. 

A  local  ordinance  in  relation  to  an- 
choring is  binding  on  all  navigators. 
The  Bedford  (C.  C.  1863)  Fed.  Cas. 
No.  1,216. 

Act  N.  Y.  April  12,  1848,  requiring 
steamboats  passing  up  and  down  the 
East  river  to  be  navigated  in  the  cen- 
ter of  the  river,  applies  to  a  tug  whose 
business  is  to  cruise  along  the  docks, 
and  move  vessels  from  one  pier  to  an- 
other, or  into  or  out  of  the  harbor. 
Vandewater  v.  Westervelt  (D.  C.  1851) 
Fed.  Cas.  No.  16,846a. 

St.  Mass.  1847,  c.  234,  |  2,  requiring 
vessels  in  Boston  harbor  to  rig  in  jib 
booms  in  certain  cases,  is  valid.  The 
Clover  (D.  C.  1869)  Fed.  Cas.  No. 
2,908. 

The  state  may  by  statute  modify  its 
common-law  rules  of  liability  of  em- 
ployers, in  their  application  to  injuries 
occurring  on  navigable  waters,  so  long 
as  the  modification  does  not  amount  to 
a  regulation  of  commerce  or  an  inter- 
ference with  some  paramount  federal 
law.  Lindstrom  V.  Mutual  S.  S.  Co. 
(Minn.  1916)  156  N.  W.  669. 

The  furnishing  of  material  for  the 
equipment  and  outfit  of  a  steamboat 
at  her  home  port  does  not  create  a 
maritime  lien,  and  the  state  may  cre- 
ate liens  therefor,  if  the  statute  does 
not  amount  to  a  regulation  of  com- 
merce, and  enact  reasonable  rules  for 
their  enforcement.  Mitchell  v.  The 
Magnolia  (1869)  45  Mo.  67;  Peish  v. 
Same,  Id.  69. 

A  local  usage  of  navigation,  forming 
a  part  of  the  common  law  of  a  state,  is 
valid  on  the  same  ground,  and  no  other, 
in  respect  of  the  power  and  legislation 
of  congress  on  the  subject,  as  is  a  statute 
o:  the  state  affecting  commerce  or  nav- 
igation. Fitch  v.  Livingston  (1851)  6 
N.  Y.  Super.  Ct.  (4  Sandf.)  492. 

Chapter  469,  Laws  N.  Y.  1898,  en- 
titled "An  act  to  protect  navigation  in 
certain  tide  waters  within  the  state  of 
New  York,"  held  to  be  constitutional. 
Cox  v.  City  of  New  York  (1898)  55  N. 
Y.  Supp.  74,  26  Misc.  Rep.  177. 

Vessels  afloat  on  the  North  river  are 
subject  to  the  exclusive  jurisdiction  of 
the  state  of  New  York.  Carlin  v.  New 
York  Dock  Co.  (1909)  120  N.  Y.  Supp. 
261,  135  App.  Div.  876,  judgment  re- 
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versed  on  rehearing  (1910)  122  N.  Y. 
Supp.  57,  137  App.  Div.  71. 

60.  Navigable  waters  and  lands  under 
or  bordering  thereon.— The  state's  own- 
ership of  and  dominion  over  lands  cov- 
ered by  tide  waters  is  subject  to  the 
right  of  Congress  to  control  navigation 
where  necessary  for  the  regulation  of 
commerce  among  the  states  or  with 
foreign  nations.  City  of  Providence  v. 
Comstock  (1906)  65  A.  307,  27  R.  L 
637.  See,  also,  Strawberry  Island  Co. 
v.  Cowles  (1912)  140  N.  X.  Supp.  333, 
79  Misc.  Rep.  279. 

The  state  of  Mississippi  has  the  law* 
ful  power  to  change  the  channels  or 
courses  of  navigable  rivers  within  the 
interior  of  the  state  for  the  purpose  of 
internal  improvement.  Withers  v. 
Buckley  (1857)  61  U.  S.  (20  How.)  84, 
15  L.  Ed.  816. 

Subject  to  the  paramount  right  of 
navigation,  the.  regulation  of  which,  in 
respect  to  foreign  and  interstate  com- 
merce, has  been  granted  to  the  United 
States,  each  state  owns  the  beds  of  all 
tidewaters  within  its  jurisdiction,  un- 
less they  have  been  granted  away;  and, 
in  like  manner,  the  tidewaters  them- 
selves and  the  fish  in  them,  so  far  as 
they  are  capable  of  ownership  while 
running,  and  for  this  purpose  repre- 
sents the  people,  and  the  ownership  is 
that  of  the  people  in  their  united  sov- 
ereignty. McCready  v.  Virginia  (1876) 
94  U.  S.  391,  394,  24  L.  Ed.  24a 

Each  state  may  appropriate  the  beds 
of  all  tidewaters  within  its  jurisdiction, 
to  be  used  by  its  citizens  as  a  common 
for  taking  and  cultivating  fish,  if  nav- 
igation be  not  thereby  obstructed.     Id. 

The  common-law  doctrine  as  to  the 
dominion,  sovereignty,  and  ownership 
of  lands  under  tidewaters  on  the  bor- 
ders of  the  sea  applies  equally  to  the 
lands  beneath  the  navigable  waters  of 
the  Great  Lakes;  and  in  this  country 
such  dominion,  sovereignty,  and  owner- 
ship belong  to  the  states,  respectively, 
within  whose  borders  such  lands  are 
situated,  subject  always  to  the  right  of 
congress  to  control  the  navigation  so 
far  as  may  be  necessary  for  the  regu- 
lation of  foreign  and  interstate  com- 
merce. Illinois  Cent.  R.  Co.  v.  State 
of  Illinois  (1892)  13  Sup.  Ct.  110,  146 
U.  S.  387,  36  L.  Ed.  1018,  affirming 
decree  State  of  Illinois  v.  Illinois  Cent 
R.  Co.  (C.  C.  1888)  33  Fed.  730. 

The  fee  in  the  streets,  alleys,  com- 
mons, and  public  grounds,  as  exhibited 
on  the  maps  of  subdivision  of  fraction- 
al sections  10  and  15,  lying  on  the  lake 
front  of  Chicago,  is  vested  in  the  city, 
together  with  the  riparian  rights  apper- 
taining thereto;  and  these  rights  were 
not  divested  by  the  fact  that  the  Illi- 
nois Central  Railroad  occupied  the 
lands  underlying  the  immediate  front, 
and  filled  them  in  for  its  right  of  way, 
under  authority  of  a  city  ordinance; 
and  the  city  still  has  the  right  to  ex- 
ercise such  riparian  rights,  subject  to 
the  terms  of  the  ordinance  and  to  the 
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authority  of  the  state  to  prescribe  the 
lines  beyond  which  no  structures  may 
be  extended,  and  also  subject  to  such 
supervision  and  control  as  the  United 
States  may  lawfully  exercise.    Id. 

The  title  and  rights  of  riparian  or 
littoral  proprietors  in  the  soil  below 
high-water  mark  are  governed  by  the 
laws  of  the  several  states,  subject  to 
the  rights  granted  to  the  United  States 
by  the  constitution,  and  new  states  have 
the  same  rights  as  the  original  ones. 
Shively  ▼.  Bowlby  (1894)  14  Sup.  Ct 
548,  152  U.  S.  1,  38  L.  Ed.  331. 

Grants  by  congress  of  lands  within  a 
territory  to  settlers  thereon,  though 
bordering  on  navigable  waters,  convey 
no  title  below  high  water  mark,  and 
leave  the  control  of  the  use  of  the 
shores  by  the  owners  of  uplands  to  the 
future  state,  subject  only  to  the  rights 
vested  by  the  constitution  in  the  United 
States.    Id. 

The  provision  of  the  Minnesota  en- 
abling act  (11  Stat.  166)  declaring  the 
Mississippi  river  a  common  highway  for 
the  inhabitants  of  the  state,  and  all  oth- 
er citizens  of  the  United  States,  does 
not  impair  the  title  and  jurisdiction  of 
the  state  over  the  navigable  waters 
within  her  boundaries  any  more  than 
rights  of  that  nature  are  limited  with 
regard  to  the  thirteen  original  states. 
St.  Anthony  Falls  Water-Power  Co.  v. 
Board  of  Water  Com'rs  of  City  of  St 
Paul,  Minn.  (1897)  18  Sup.  Ct  157, 168 
U.  S.  349,  42  L.  Ed.  497. 

Act  Feb.  26,  1857,  c.  60,  11  Stat  166, 
§  2,  making  the  Mississippi  a  common 
highway  held  not  to  impair  the  title  and 
jurisdiction  of  the  state  of  Minnesota 
over  the  navigable  waters  of  the  Missis- 
sippi within  her  boundaries  more  than 
rights  of  that  nature  were  limited  with 
regard  to  the  original  states,  so  that 
the  fact  that  the  Minnesota  Legisla- 
ture had  granted  the  right  to  state  cor-  , 
porations  to  improve  the  river  and  use 
the  water  for  power  purposes  did  not 
prevent  the  state  from  thereafter  au- 
thorizing municipalities  to  take  water 
from  the  river  for  public  or  municipal 
uses.    Id. 

The  question  as  to  the  nature  and 
extent  of  the  rights  of  riparian  owners 
upon  navigable  waters,  including  the 
right  to  the  continued  flowage  of  the 
stream,  is  one  to  be  decided  by  the 
courts  of  the  state  as  a  matter  of  local 
law,  subject  to  the  right  of  congress  to 
regulate  public  navigation  and  com- 
merce.   Id. 

The  royal  charters  granted  by  the 
English  crown  to  the  founders  of  the 
Atlantic  colonies  conveyed  to  the  gran- 
tees both  the  territory  described  and 
the  powers  of  government;  and,  under 
such  charters,  the  dominion  or  pro- 
priety in  the  navigable  waters,  and  in 
the  soil  under  them,  passed  as  a  part 
of  the  prerogative  rights  annexed  to 
the  political  powers  conferred  on  the 
patentees,  and  in  their  hands  were  in- 
tended to  be  a  trust  for  the  common 
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use  and  benefit  of  the  new  communities, 
and  not  as  private  property  which 
could  be  parceled  out  and  sold;  and, 
on  the  Revolution,  such  rights  became 
vested  in  the  several  states  for  like 
purposes,  where  such  as  were  not  sur- 
rendered by  the  constitution  to  the  fed- 
eral government  remain.  Morris  v.  U. 
8.  (1899)  19  Sup.  Ct.  649,  174  U.  S. 
196,  43  L.  Ed.  946. 

Though  the  power  of  changing  the 
common-law  rule  as  to  streams  within 
its  dominion  belongs  to  each  state,  in 
the  absence  of  specific  authority  from 
Congress  a  state  cannot  destroy  the 
right  of  the  United  States  as  the  own- 
er of  land  bordering  on  a  stream  to  the 
continued  flow  of  its  waters,  so  far,  at 
least,  as  may  be  necessary  for  the 
beneficial  uses  of  the  government  prop- 
erty; and  it  is  limited  by  the  power  of 
the  general  government  to  secure  the 
uninterrupted  navigability  of  all  navi- 
gable streams  within  the  limits  of  the 
United  States.  U.  S.  v.  Rio  Grande 
Dam  &  Irrigation  Go.  (1899)  19  Sup. 
Ct.  770,  775,  174  U.  S.  690,  43  L.  Ed. 
1136. 

Commerce  between  the  states  of  New 
York  and  New  Jersey  is  not  unlawfully 
interfered  with  by  Laws  N.  J.  1905,  p. 
461,  under  which  a  riparian  owner  may 
be  forbidden  to  divert  the  waters  of  the 
Passaic  river  beyond  the  state,  under 
a  contract  to  furnish  a  water  supply 
for  the  city  of  New  York.  Hudson 
County  Water  Co.  v.  McCarter  (1908) 
28  Sup.  Ct  529,  209  U.  S.  349,  52  L. 
Ed.  828,  14  Ann.  Cas.  560,  affirming 
decree  McCarter  v.  Hudson  County 
Water  Co.  (1906)  65  A.  489,  70  N.  J. 
Eq.  695. 

Only  sponges  taken  outside  of  the 
state  territorial  limits  held  included  in 
Act  June  20,  1906  (Comp.  St.  §  8866), 
making  it  unlawful  to  offer  for  sale  in 
United  States  sponges  from  waters  of 
the  Gulf  of  Mexico  or  Straits  of  Flor- 
ida. The  Abby  Dodge  v.  U.  S.  (1912) 
32  Sup.  Ct.  310,  223  U.  S.  166,  56  L. 
Ed.  390. 

Lands  underlying  navigable  waters 
within  the  several  states  belong  to  the 
respective  states  in  virtue  of  their  sov- 
ereignty, and  may  be  used  and  disposed 
of  as  they  may  direct,  subject  always 
to  the  rights  of  the  public  in  such  wa- 
ters and  to  the  paramount  power  of 
Congress  to  control  their  navigation  so 
far  as  may  be  necessary  for  the  regu- 
lation of  commerce  among  the  states 
and  with  foreign  nations,  and  each  new 
state,  upon  its  admission  to  the  Un- 
ion, becomes  endowed  with  the  same 
rights  and  powers  in  this  regard.  Scott 
v.  Lattig  (1913)  33  Sup.  Ct.  242,  227 
U.  S.  229.  57  L.  Ed.  490,  44  L.  R.  A. 
(N.  S.)  107. 

What  shall  be  deemed  a  navigable 
water  within  the  meaning  of  the  local 
rules  of  property  in  the  bed  of  a  stream 
is  for  the  determination  of  the  several 
states.  Donnelly  v.  U.  S.  (1913)  33 
Sup.  Ct.  449,  228  IT.  S.  243,  57  L.  Ed. 
820,  Ann.  Cas.  1913E,  710. 


A  state  has  no  authority,  under  its 
police  power,  to  close  any  navigable 
water  of  the  United  States,  though  lo- 
cated wholly  within  the  limits  of  the 
state,  for  the  purpose  of  reclamation 
of  swamp  lands,  without  the  consent  of 
the  federal  government.  Leovy  v.  U. 
S.  (1899)  92  Fed.  344,  34  C.  C.  A.  392/ 

The  title  which  the  United  States  ac- 
quired from  the  republic  of  Mexico,  by 
the  treaty  of  Guadalupe  Hidalgo,  to  the 
lands  under  the  tide  waters  of  the  bay 
of  San  Francisco,  passed  to  the  state 
of  California  on  its  admission  into  the 
Union,  subject  to  the  paramount  right 
of  navigation  over  the  waters  so  far 
as  the  same  may  be  required  by  the 
necessities  of  commerce  with  foreign 
nations  or  among  the  several  states, 
the  regulation  of  which  remains  vested 
in  the  United  States;  and  the  state  be- 
came thereby  vested  with  the  right  to 
use  any  of  such  lands,  or  to  grant  to 
others  the  right  to  use  them,  in  any 
manner  which  would  aid,  or  would  not 
impair,  the  use  of  the  waters  for  the 
purposes  of  commerce  and  navigation. 
Mission  Rock  Co.  v.  U.  S.  (1901)  109 
Fed.  763,  48  C.  C.  A.  641,  judgment 
affirmed  U.  S.  v.  Mission  Rock  Co. 
(1903)  23  Sup.  Ct  606,  189  U.  S.  391, 
47  L.  Ed.  865. 

The  rights  of  littoral  owners  in  ad- 
jacent navigable  waters  depend  upon 
the  local  laws  of  the  several  states, 
subject  to  the  paramount  authority  of 
the  United  States  to  protect  naviga- 
tion and  to  make  improvements  in  aid 
of  the  same.  Western  Pac.  Ry.  Co.  v. 
Southern  Pac.  Co.  (1907)  151  Fed. 
376,  80  C.  C.  A.  606,  reversing  decree 
Southern  Pac.  Co.  v.  Western  Pac.  Ry. 
Co.  (C.  C.  1906)  144  Fed.  160. 

The  federal  government  on  admitting 
a  state  into  the  Union  relinquishes  its 
control  of  the  disposition  of  the  wa- 
ters of  the  state,  except  in  so  far  as 
the  regulation  of  commerce  is  concern- 
ed. U.  S.  v.  Hanson  (1909)  167  Fed. 
881,  93  C.  C.  A.  371. 

The  settled  decisions  of  the  courts  of 
a  state  and  its  laws  which  infringe  no 
right  secured  by  the  Constitution  of  the 
United  States,  or  by  the  general  or 
commercial  law,  determine  the  extent 
of  the  rights  of  riparian  owners  to  ac- 
cretions to  their  lands  in  that  state. 
State  of  Iowa  v.  Carr  (1911)  191  Fed. 
257.  112  C.  C.  A.  477;  Same  v.  John 
A.  Creighton  Real  Estate  &  Trust  Co. 
(1911)  191  Fed.  270.  112  C.  C.  A.  496. 

A  state  has  power  to  regulate  fisher- 
ies within  its  territorial  limits  as  to 
its  own  citizens  and  the  citizens  of  oth- 
er states.  Corfield  v.  OoryelT  (C.  C. 
1823)  Fed.  Cas.  No.  3.230. 

The  state  has  the  right  to  the  soil 
under  navigable  water  within  her  ter- 
ritorial limits,  subservient  only  to  the 
right  of  the  general  government  to  reg- 
ulate interstate  and  foreign  commerce. 
Griffing  v.  Gibb  (C.  C.  1857)  Fed.  Cas, 
No.  5,819. 

The  limit  of  the  authority  of  states 
bordering  on  a  navigable   river  is   to 
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protect  their  own  shores  and  harbors 
without  interfering  with  the  opposite 
shores,  or  common  rights  of  navigation. 
Where  such  a  state  authorizes  a  struc- 
ture, which,  but  for  such  authorization, 
would  be  considered  a  nuisance,  its  own 
citizens  must  accept  the  legal  conse- 
quences, though  not  without  the  recov- 
ery of  damages;  but  it  cannot  pass  a 
law  to  govern  a  state  bordering  on  the 
opposite  shore,  or  its  citizens,  or  the 
realty  situated  therein.  Rutz  v.  City 
of  St  Louis  (O.  C.  1881)  7  Fed.  438. 

A  state  cannot,  except  under  its 
power  of  eminent  domain,  and  upon 
making  just  compensation,  interfere 
with  the  navigable  streams  within  its 
territory  in  any  manner  or  for  any  pur- 
pose other  than  that  of  regulating,  pre- 
serving, and  protecting  the  public  ease- 
ment of  navigation  therein.  Woodruff 
v.  North  Bloomfield  Gravel-Min.  Co. 
(C.  C.  1884)  18  Fed.  753. 

On  admission  into  the  Union  the 
state  of  Illinois  became  owner  of  and 
acquired  jurisdiction  over  all  lands 
within  her  boundaries  covered  by  the 
waters  of  Lake  Michigan,  subject  only 
to  supervision  and  control  of  the  use 
of  such  waters  as  might  result  from  the 
exercise  by  Congress  of  its  power  to 
regulate  commerce.  Illinois  v.  Illinois 
Cent.  R.  Co.  (C.  C.  18S8)  33  Fed.  730, 
755. 

Code  Md.  1878,  art.  16,  §§  38,  39,  de- 
clare that  the  owner  of  land  bounded 
on  any  navigable  water  in  the  state  is 
entitled  to  all  accretions  by  recession 
of  the  water  to  the  same  extent  as  the 
right  might  be  claimed  by  one  owning 
land  bounded  on  water  not  navigable, 
and  to  the  exclusive  right  of  making 
improvements  into  the  water  in  front 
of  his  land,  provided  they  shall  not  in- 
terfere with  navigation.  Held,  that  the 
title  to  land  added  to  Edmondson's  is- 
land for  the  use  of  the  fish  commission 
by  the  United  States,  as  lessee,  is  in 
the  owner  of  the  island,  though  such 
improvements  extend  beyond  the  lines 
laid  down  as  the  limits  within  which 
improvements  might  be  made  without 
interfering  with  navigation,  by  the 
commissioners  appointed  for  that  pur- 
pose by  Laws  Md.  1835,  c.  99.  The 
Edmondson  Island  Case  (C.  C.  1890) 
42  Fed.  15. 

Where  the  United  States,  holding  an 
island  under  a  lease  for  the  use  of  the 
fish  commission,  adds  land  thereto,  with 
the  consent  of  the  lessor;  by  building 
out  into  navigable  water  and  filling  up, 
and  claims  title  to  such  addition  as  nec- 
essary for  the  protection  of  a  light- 
house, the  lessor  is  the  owner  of  the 
addition,  subject  only  to  the  easement 
in  relatiop  to  the  lighthouse,  and  may 
maintain  ejectment  for  its  occupancy  by 
the  United  States  for  the  use  of  the  fish 
commission  after  the  lease  of  the  island 
proper  has  expired.    Id. 

A  state  holds  the  title  to  the  beds  of 
navigable  streams  within  its  boundaries 
in  trust  for  the  public  for  the  purposes 
of  commerce  and  navigation,  the  sole 
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control  over  which  is  vested  by  the  con- 
stitution in  congress;  and,  while  the 
state  may  grant  the  use  of  such  river 
beds  to  private  citizens,  such  grants  are 
subject  to  the  obligation  to  suffer  the 
consequences  incident  to  the  improve- 
ment of  navigation  on  such  river  under 
an  act  of  congress,  and  damages  result, 
ing  from  the  prosecution  of  such  im- 
provement cannot  be  recovered  from  the 
United  States.  Richardson  v.  U.  S.  (G. 
C.  1900)  100  Fed.  714. 

Under  the  boundary  agreement  of 
1833,  between  the  states  of  New  York 
and  New  Jersey,  although  the  state  of 
New  York  has  exclusive  jurisdiction 
over  the  waters  of  the  bay  of  New 
Y<>rk,  to  the  low-water  mark  on  the 
westerly  or  New  Jersey  shore,  except 
the  wharves,  docks,  and  improvements 
made  on  the  shore,  and  vessels  aground 
or  fastened  to  such  wharf,  etc.,  the 
state  of  New  Jersey  has  exclusive  juris- 
diction over  such  wharves  and  vessels 
so  fastened.  The  Mary  McCabe  (D.  C. 
1884)  22  Fed.  750. 

The  waters  of  Lake  Champlain,  with- 
in the  limits  of  the  United  States,  be- 
ing partly  in  New  York  and  partly  in 
Vermont,  the  right  to  take  fish  there- 
from depends  solely  upon  the  laws  of 
the  one  or  of  the  other  of  those  states, 
according  as  the  locus  is  within  the 
boundaries  of  the  one  or  of  the  other. 
The  general  government  can  afford  no 
relief  where  individual  rights  are  inter- 
fered with.  (1881)  17  Op.  Atty.  Gen. 
74. 

The  regulation  of  fisheries  in  naviga- 
ble waters  within  the  territorial  limits 
of  the  several  states,  in  the  absence  of 
federal  treaty,  is  a  subject  of  state 
rather  than  of  federal  jurisdiction. 
(1898)  22  Op.  Atty.  Gen.  214. 

The  "navigable  waters"  within  Ala- 
bama have  been  dedicated  to  the  use  of 
the  citizens  of  the  United  States,  so 
that  it  is  not  competent  for  congress  to 
grant  a  right  of  property  in  the  same  to 
individuals.  City  of  Mobile  v.  Eslava 
(Ala.  1839)  9  Port  577,  33  Am.  Dei 
325. 

The  state  of  Alabama  was  admitted 
into  the  Union  on  an  equal  footing  with 
the  original  thirteen  states,  and  it  is 
therefore  entitled  to  the  same  right  of 
property  in  the  tide  waters  within  its 
limits  as  was  vested  in  the  original 
states  by  virtue  of  their  charters.    Id. 

The  congress  of  the  United  States 
does  not  possess  the  constitutional  pow» 
er  to  grant  the  shore  of  the  navigable 
waters  in  the  state  of  Alabama.  City  of 
Mobile  ▼.  Eslava  (Ala.  1839)  9  Port 
577.  33  Am.  Dec.  325;  Pollard's  Heirs 
v.  Files  (1841)  3  Ala.  47;  Kemp  v. 
Thorpe  (1842)  3  Ala.  291. 

Though  the  title  to  the  beds  and  wa- 
ters of  navigable  streams  is  in  the  state, 
subject  to  the  right  of  navigation  lodged 
in  the  United  States  as  trustee  for  all 
the  people,  the  state  may  grant  the  fee 
by  a  conveyance  not  inconsistent  with 
the  public  interest.  State  v.  Alabama 
Power  Co.  (Ala.  1912)  58  So.  462. 
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The  mere  establishment  of  a  harbor 
line  does  not  deprive  the  state  of  the 
right  to  control  the  navigable  waters 
within  the  line;  nor  does  a  grant  of 
lots  to  a  city  devest  the  state  of  its 
sovereign  rights  over  the  navigable  high- 
ways on  which  the  lots  are  bounded. 
People  v.  Williams  (1884)  64  Gal.  498, 
2  Pac.  393. 

The  state  may  not  only  convey  into 
private  ownership  lands  under  waters 
between  high  and  low  tide,  but,  sub- 
ject to  the  paramount  control  of  the 
general  government,  may  convey  lands 
perpetually  covered  by  tides.  Bolsa 
Land  Co.  v.  Burdick  (Cal.  1907)  90  P. 
582. 

The  state  may  destroy  the  public 
easement  in  navigable  waters  by  build- 
ing a  seawall  and  rendering  the  lands 
intervening  between  it  and  the  shore  un- 
fit for  navigation,  and  thereafter  the 
land  may  be  sold  to  private  parties. 
Forestier  v.  Johnson  (1912)  127  P.  156, 
164  Cal.  24. 

The  fixing  of  harbor  lines  by  the  Unit- 
ed States  is  equivalent  to  a  license  to 
the  state  to  fill  in  the  land  between  the 
harbor  lines  and  the  shore,  either  be- 
fore or  after  the  erection  of  a  sea  wall, 
and,  until  such  wall  is  made,  the  state 
may  improve  for  navigation  the  space 
between  the  line  fixed  and  the  shore; 
but  the  fixing  of  a  bulkhead  line  does 
not  contemplate  the  discontinuance  of 
the  public  use  of  land  within  the  line. 
People  v.  California  Fish  Co.  (1913) 
138  P.  79,  166  Cal.  576. 

It  is  competent  for  the  state,  acting 
through  the  counties,  to  protect  the 
ports,  harbors,  bays,  and  rivers  there- 
in, if  the  control  of  the  general  govern- 
ment within  its  sphere  is  not  thereby 
interfered  with.  Board  of  Com'rs  of 
Escambia  County  ▼.  Board  of  Pilot 
Com'rs  of  Port  of  Pensacola  (Fla. 
1906)  42  So.  697. 

The  rights  of  the  people  of  the  state 
in  the  navigable  waters  and  the  lands 
thereunder,  including  the  shores  or 
spaces  between  ordinary  high  and  low 
water  marks,  are  designed  for  the  public 
welfare,  and  the  state  may  regulate 
such  rights  and  the  uses  of  the  waters 
and  the  lands  thereunder  for  the  benefit 
of  the  whole  people  of  the  state  as  cir- 
cumstances may  demand,  subject,  of 
course,  to  the  powers  of  Congress  in 
the  premises.  State  v.  Gerbing  (Fla. 
1908)  47  So.  353. 

Under  the  Constitution  of  the  United 
States,  the  several  states  continued  to 
hold  title  to  the  beds  of  all  waters  with- 
in their  respective  borders  that  were 
navigable  in  fact,  not  for  purposes  of 
disposition  to  individual  owners,  but  in 
trust  for  all  the  people  of  the  states  re- 
spectively for  the  uses  allowed  by  law, 
subject  to  the  rights  surrendered  to  the 
federal  government  by  the  Constitution. 
Broward  v.  Mabry  (1909)  50  So.  826, 
58  Fla.  398. 

The  right  of  the  people  of  the  states 
to  the  navigable  waters  and  lands  there- 
under, including  the  space  between  high 


and  low  water  marks,  relate  to  naviga- 
tion, commerce,  fishing,  bathing,  and 
other  lawful  easements,  and,  being  de- 
signed to  promote  the  general  welfare, 
are  subject  to  lawful  regulation  by  the 
states,  subordinate  to  the  powers  of 
Congress  as  to  interstate  commerce,, 
navigation,  post  roads,  etc.,  and  to  the 
constitutional  guaranties  of  property 
rights.    Id. 

The  state's  rights  in  the  navigable 
waters  and  lands  thereunder  are  sub- 
ject to  lawful  regulation  by  the  state, 
which  regulation  is  subordinate  to  the 
powers  of  Congress  as  to  interstate 
commerce.  Ex  parte  Powell  (Fla. 
1915)  70  So.  392. 

The  Legislature  cannot  by  legislative 
act  impress  the  character  of  navigabili- 
ty on  a  stream  that  is  not  navigable, 
as  a  stream  not  navigable  in  fact  can- 
not be  made  so  by  legislation.  Potlatch 
Lumber  Co.  v.  Peterson  (Idaho,  1906) 
88  P.  426. 

The  state  holds  title  to  the  beds  of  all 
navigable  streams,  subject  to  the  rights 
of  the  general  government  to  regulate 
commerce  and  the  right  of  the  public 
to  use  same  as  public  highways.  Cal- 
lahan v.  Price  (1915)  146  P.  732,  26 
Idaho,  745. 

Act  111.  June  4,  1889,  authorizing  the 
board  of  commissioners  for  Lincoln 
Park,  in  the  city  of  Chicago,  to  extend 
its  driveway  over  and  upon  the  bed  of 
Lake  Michigan,  and  to  sell  and  convey 
to  the  adjoining  shore  owners  the  sub- 
merged lands  which  might  be  reclaimed 
in  extending  such  driveway,  was  a  valid 
exercise  of  legislative  discretion,  since 
it  did  not  interfere  with  the  rights  of 
navigation  and  fishing.  People  v.  Kirk 
(1896)  45  N.  E.  830,  162  111.  138,  53 
Am.  St.  Rep.  277. 

The  title  to  and  dominion  over  lands 
beneath  the  navigable  waters  of  the 
great  lakes  are  in  the  states,  respec- 
tively, within  whose  boundaries  such 
lands  are  located,  each  state  holding 
the  fee  thereof  in  trust  for  the  people 
for  the  purposes  of  navigation  and 
fishing.    Id. 

The  provisions  of  the  ordinance  of 
1787  (article  4),  declaring  that  naviga- 
ble waters  leading  into  the  Mississippi 
river  shall  not  be  obstructed  by  state 
authority,  must  be  construed  as  apply- 
ing only  to  those  streams  which  are 
channels  of  commerce  between  the 
states,  such  as  are  navigable  in  fact  for 
vessels  of  commerce  coming  out  of,  and 
returning  into,  by  continuous  voyages, 
the  navigable  waters  of  other  states. 
Neaderhouser  v.  State  (1867)  28  Ind. 
257. 

Bayous  and  sloughs  of  the  Mississip- 
pi river,  that  are  not  required  by  the 
interests  of  commerce  to  be  preserved 
for  the  purpose  of  navigation,  are  not 
covered  by  the  ordinance  of  1787,  de- 
claring the  waters  therein  referred  to, 
public  highways;  but  the  same  are  sub- 
ject to  the  control  of  the  state  or  mu- 
nicipal authorities.     Ingraham  v.  Chi- 
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cago,  D.  &  M.  B.  Co.  (1872)  34  Iowa, 
249. 

It  was  within  the  authority  of  the 
city  of  Dubuque  to  authorize  a  slough 
of  the  Mississippi  river  at  that  place, 
which  had  been  formerly  used  for  pur- 
poses connected  with  navigation,  to  be 
filled  up  and  railroad  tracks  built  over 
or  along  the  same.    Id. 

Navigable  waters  in  the  territories 
are  held  as  highways  of  travel  and 
commerce  by  the  government,  but  with 
the  soil  beneath  them  they  pass  to  the 
new  states  on  their  admission  to  the 
Union  in  virtue  of  their  sovereignty, 
subject  to  the  regulation  of  commerce 
by  Congress.  State  v.  Jones  (Iowa, 
1909)  122  N.  W.  241. 

The  Legislature  has  power  to  impose 
a  royalty  on  the  taking  of  sand  for 
commercial  purposes  from  a  navigable 
stream,  so  long  as  it  does  nothing  vio- 
lative of  its  duty  to  hold  title  as  trus- 
tee for  the  people  or  to  interfere  with 
the  superior  rights  of  Congress  to  con- 
trol navigation.  State  v.  Akers  (1914) 
140  P.  637,  92  Kan.  169,  Ann.  Cas. 
1916B,  543. 

Though  the  state  may  alienate  soil 
beneath  navigable  streams  and  tide  wa- 
ters, save  as  it  might  conflict  with  the 
power  of  Congress  to  regulate  com- 
merce, her  policy  has  always  been  not 
to  do  bo,  and  a  statute  or  contract 
claimed  to  have  such  effect  should  be 
strictly  construed  against  the  grantee. 
State  v.  Bayou  Johnson  Oyster  Co. 
(1912)  68  So.  405,  130  La.  604. 

Navigable  tide  waters  and  the  land 
under  them  beyond  the  line  of  private 
ownership  are  held  by  the  state,  both 
as  owner  of  the  fee  and  as  the  reposi- 
tory of  the  sovereign  power,  with  a 
perfect  right  to  control  for  the  public 
good;  and  this  right  is  paramount  to 
all  private  rights,  and  is  subject  only 
to  the  power  of  the  federal  government 
to  act  in  the  interest  of  interstate  or 
foreign  commerce.  Home  for'  Aged 
Women  v.  Commonwealth  (1909)  89  N. 
E.  124,  202  Mass.  422. 

The  legislature  may  grant,  or  author- 
ize the  granting,  to  any  person  having 
traffic  with  craft  navigating  the  contig- 
uous waters,  the  exclusive  use  of  so 
much  of  a  public  levee  as  is  reasonably 
necessary  for  his  business  with  such 
craft,  provided  it  does  not  unreasonably 
interfere  with  the  use  of  the  levee  by 
the  public.  City  of  St.  Paul  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.  (1896)  68  N.  W. 
458,  63  Minn.  330. 

The  act  of  congress  for  the  admission 
of  Mississippi  into  the  Union,  which 
enacts  that  the  Mississippi  river,  and 
the  navigable  rivers  and  waters  leading 
into  it  and  into  the  Gulf  of  Mexico, 
shall  be  common  highways,  etc.,  does 
not  prevent  the  state  from  doing  any 
act  which  could  divert  the  waters  of 
the  Homochitto  river  from  their  natu- 
ral and  usual  course.  Homochitto  Riv- 
er Com'rs  v.  Withers  (1855)  29  Miss. 
<7  Cushm.)  21,  64  Am.  Dec.  126. 
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Where  a  river  is  navigable,  and  there- 
fore public,  and  entirely  within  a  state, 
the  care  and  control  of  it,  so  far  as 
public  use  is  concerned,  belongs  to  the 
state,  especially  if  it  cannot  be  used 
for  the  purposes  of  commerce  with  for- 
eign nations  or  among  the  states.  Mor- 
gan v.  King  (N.  Y.  1854)  18  Barb.  277. 

The  state  of  New  York  has  exclusive 
jurisdiction  over  the  waters  to  low- wa- 
ter mark  on  the  New  Jersey  shore,  and 
over  ships,  vessels,  and  crafts  of  every 
kind  afloat  in  the  bay  of  New  York  and 
Hudson  river,  south  of  Spuyten  Duyvil 
creek,  for  quarantine  or  health  pur- 
poses, the  protection  of  passengers  and 
property,  to  secure  the  interests  of 
trade  and  commerce,  and  to  preserve 
the  public  peace.  People  v.  Central  R. 
Co.  of  New  Jersey  (1870)  42  N.  Y.  283. 

Each  state  has  absolute  control  over 
its  own  soil  and  everything  annexed  or 
attached  thereto,  and  over  all  vessels 
attached  to  the  piers  or  wharves  and 
lying  in  the  docks  on  its  own  shore  or 
aground  on  its  shore,  and  over  the  per- 
sons or  property  on  such  wharves, 
docks,  or  vessels,  except  that  all  such 
vessels  in  the  Bay  of  New  York  and 
Hudson  river  are  subject  to  the  quar- 
antine of  health  laws,  and  laws  in  re- 
lation to  passengers,  enacted  by  the 
state  of  New  York.     Id. 

Each  state,  subject  to  limitations  in 
the  federal  constitution,  has  absolute 
control  of  all  the  navigable  waters  with- 
in its  limits,  and  may  grant  the  same  to 
individuals.  Langdon  v.  City  of  New 
York  (1883)  93  N.  Y.  129. 

The  grant  by  a  state  of  land  under 
the  tide  waters  adjacent  to  Long  Island 
or  Staten  Island,  with  power  to  build 
dykes  for  the  reclamation  of  the  same, 
is  in  violation  of  the  United  States  con- 
stitution, granting  congress  the  power 
to  regulate  commerce.  Coxe  v.  State 
(1895)  144  N.  Y.  396,  39  N.  E.  400. 

A  grant  from  the  state  to  the  owner 
of  upland  of  land  under  water  in  front 
of  the  upland,  with  the  right  to  erect 
on  the  lands  under  water  a  pier,  sub- 
ject to  the  condition  that  he  shall  not 
obstruct  the  passage  of  the  public  in 
crossing  or  recrossing  the  land  between 
high  and  low  water  mark,  must  be  giv- 
en a  reasonable  construction ;  and,  when 
that  is  done,  the  owner  of  the  upland, 
whether  relying  on  his  right  as  a  lit- 
toral owner  or  on  the  grant,  may  erect 
and  maintain  a  pier  for  the  purpose  of 
connecting  the  upland  with  the  sea,  and, 
so  far  as  it  is  a  necessary  consequence 
of  that  right  to  obstruct  the  foreshore 
and  limit  the  convenient  passage  of  the 
public,  the  owner's  rights  are  superior 
to  all  others,  save  those  reserved  to 
Congress  and  the  state  Legislature,  but 
to  the  extent  that  the  owner  transcends 
these  bounds  the  rights  of  the  public 
remain  unaffected.  Barnes  v.  Midland 
R.  Terminal  Co.  (N.  Y.  1908)  85  N.  E. 
1093,  reversing  judgment  (1908)  110 
N.  Y.  S.  545,  126  App.  Div.  435. 

Under  the  right  of  conquest  and  the 
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treaty  of  peace  after  the  Revolutionary 
War,  the  title  to  the  navigable  waters 
went  to  the  original  states,  and,  when 
the  Constitution  was  adopted  it  became 
subject  to  the  rights  surrendered  there- 
by to  the  United  States.  Lewis  Blue 
Point  Oyster  Cultivation  Co.  v.  Briggs 
(1910)  91  N.  B.  846,  198  N.  Y.  287, 
affirming  judgment  (1908)  114  N.  X. 
Supp.  313,  129  App.  Div.  574. 

Control  of  navigable  waters  and  title 
to  the  bed  of  navigable  streams  is  vest- 
ed in  the  state,  subject  to  limitations  of 
the  federal  Constitution.  People  v. 
Delaware  &  Hudson  Co.  (1914)  107 
N.  E.  506,  213  N.  Y.  194,  modifying 
judgment  (1912)  139  N.  Y.  Supp.  392, 
154  App.  Div.  909. 

The  state  is  authorized,  subject  to  the 
limitations  of  the  federal  Constitution, 
to  grant  lands  under  water  and  rights 
therein.    Id. 

The  treaty  between  New  York  and 
Massachusetts  of  1786  vests  in  New 
York  the  title  to  a  strip  along  the  east- 
erly side  and  for  the  whole  length  of 
the  Niagara  river,  and  New  York  is  the 
owner  in  fee  of  the  bed  of  the  river  sub- 
ject to  the  paramount  right  of  Congress 
to  control  navigation  necessary  for  the 
regulation  of  interstate  and  foreign  com- 
merce. Strawberry  Island  Co.  v.  Cowles 
(1912)  140  N.  Y.  Supp.  333,  79  Misc. 
Rep.  279. 

A  stream  which  is  capable  of  being 
used  at  all  seasons  of  the  year,  except 
in  summer,  fbr  the  transportation  of 
logs,  and  so  is  a  water  highway  of  the 
third  class,  is  subject  to  regulation  by 
the  state  legislature.  State  v.  White 
Oak  River  Corp.  (1892)  111  N.  C.  661, 
16  S.  B.  331. 

The  control  of  navigable  waters  with- 
in the  state  is  in  the  state;  the  au- 
thority of  the  general  government  be- 
ing only  cumulative  to  protect  from  an 
interference  with  commerce.  Pedrick 
v.  Raleigh  &  P.  S.  R.  Co.  (N.  C.  1906) 
56  S.  B.  877. 

The  title  to  tidelands  vested  in  the 
state  is  subject  to  the  paramount  right 
of  navigation  and  of  Congress  to  regu- 
late commerce  between  the  states. 
Rasmussen  v.  Walker  Warehouse  Co. 
(Or.  1913)  136  P.  661;  Kronenberg  v. 
Same,  Id.  666. 

A  state  may  change  the  common-law 
rule  as  to  riparian  rights  and  permit 
appropriation  of  waters,  but  cannot  de- 
stroy the  right  to  the  use  of  water  for 
government  property,  and  is  limited  by 
the  power  of  the  general  government 
to  prevent  interference  with  navigation. 
In  re  Willow  Creek  (Or.  1915)  144  P. 
505,  order  modified  on  rehearing  (1915) 
146  P.  475. 

Navigable  streams  within  a  state  are 
subject  to  the  police  power  of  the  state, 
when  not  in  conflict  with  an  act  of 
congress  regulating  commerce.  Craig 
v.  Kline  11870)  65  Pa.  St.  (15  P.  F. 
Smith)  399,  3  Am.  Rep.  636. 

The  legislatures  of  the  several  states 
have  power  to  grant  to  private  indi- 
viduals the  salt-water  "flats"  within  the 


limits  of  such  states,  if  not  previously 
appropriated  by  grant,  prescription,  or 
otherwise,  provided  the  exercise  of  an 
exclusive  right  thus  granted  does  not 
infringe  upon  the  rights  of  the  govern- 
ment of  the  United  States  in  its  power 
"to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  stateB." 
Galveston  v.  Menard  (1859)  23  Tex. 
349. 

The  navigable  waters,  and  the  soil 
under  them,  within  the  territorial  lim- 
its of  the  state,  are  the  property  of 
the  state,  to  be  controlled  by  the  state, 
at  its  own  discretion,  for  the  benefit 
of  the  people  of  the  state,  only  so  as 
not  to  interfere  with  the  authority  of 
the  government  of  the  United  States  in 
regulating  commerce  and  navigation. 
McCready  v.  Commonwealth  (Va.  1876) 
27  Grat.  985. 

The  navigable  waters  of  the  state  and 
the  soil  under  them,  within  its  territori- 
al limits,  are  the  property  of  the  state 
for  the  benefit  of  its  own  people,  and  it 
has  a  right  to  control  them  as  it  sees 
proper,  provided  it  does  not  interfere 
with  the  authority  granted  the  United 
States  to  regulate  commerce  and  navi- 
gation. Morgan  v.  Commonwealth 
(1900)  98  Va.  812,  35  S.  B.  448. 

Tide  lands  belong  primarily  to  the 
state,  and,  subject  to  the  rights  of  navi- 
gation as  determined  by  the  Secretary 
,of  War,  may  be  sold  without  reference 
to  riparian  ownership,  and  an  owner  of 
the  uplands  owns  only  to  the  high-wa- 
ter mark,  and  his  rights  are  subordinate 
to  the  rights  of  the  grantee  of  the 
state  to  maintain  boom  grounds  in  front 
of  them.  Grays  Harbor  Boom  Co.  v. 
Lownsdale  (Wash.  1909)  102  P.  1041. 

The  conveyance  by  the  state  of  tide 
lands  within  its  boundaries  does  not 
interfere  with  interstate  and  foreign 
commerce.  Palmer  v.  Peterson  (1909) 
105  F\  179,  56  Wash.  74. 

The  provisions  in  Laws  Wis.  1911, 
c  652,  §§  1596—2  to  1596—4,  that  all 
energy  of  the  navigable  waters  is  sub- 
ject to  the  control  of  the  state  for 
public  good,  that  the  beneficial  use  of 
the  navigable  waters  for  public  uses 
are  held  by  the  state,  in  trust  for  the 
people,  and  that  the  state  reserves  the 
management  and  control  thereof,  are 
fairly  susceptible  of  the  construction 
that  they  only  assert  the  possession  by 
the  state  of  the  power  to  regulate  the 
production  of  such  energy,  and  the  in- 
struments of  such  production,  and  when 
so  construed  the  statute  is  valid,  as 
declaratory  of  sovereign  power  over 
navigable  waters.  State  v.  Bancroft 
(1912)  134  N.  W.  330,  148  Wis.  124, 
38  L.  R.  A.  (N.  S.)  526. 

61.  Improvement  of  navigable  waters. 

— Congress  has  no  power  to  impair  the 
right  of  a  state  to  make  improvements 
on  the  rivers  and  water  courses  situat- 
ed within  such  state.  Withers  v.  Buck- 
ley (1857)  61  U.  S.  (20  How.)  84,  15 
L.  Bd.  816. 
On  the  admission  of  Wisconsin  as  a 
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state,  it  accepted  a  grant  of  lands  pre- 
viously made  by  congress  to  aid  in  im- 
proving the  navigation  of  the  Fox  and 
Wisconsin  rivers,  and  entered  upon  the 
making  of  the  improvement;  reserving 
to  the  state,  by  the  act,  any  water  pow- 
er which  should  be  created  by  the  dams 
built  By  subsequent  legislation  the 
state  transferred  the  lands,  improve- 
ments, and  all  its  rights  to  a  corpora- 
tion, which  undertook  to  complete  the 
work.  The  state  assented  to  a  mort- 
gage of  all  the  property  and  franchises 
of  the  corporation,  and,  on  a  subsequent 
foreclosure  of  the  mortgage,  to  the  ac- 
quiring of  such  property  and  rights  by 
a  new  corporation,  and  in  1872  to  their 
sale  and  transfer  to  the  United  States. 
Through  the  entire  history  of  the  im- 
provement, the  incidental  water  pow- 
ers Created  by  the  dams  erected  were 
recognised  by  the  legislature  as  a  source 
of  revenue  for  the  promotion  of  the* 
work,  and  were  specially  enumerated  as 
a  part  of  the  property  transferred  to 
the  first  corporation  and  by  the  sub- 
sequent mortgage.  The  United  States 
purchased  the  improvement  at  an  ap- 
praised value,  and  in  part  payment  of 
the  price,  by  agreement,  permitted  the 
grantor  corporation  to  reserve  from  the 
conveyance  all  personal  property  and 
all  water  powers  created  by  the  dams, 
and  by  the  use  of  the  surplus  waters 
not  needed  for  purposes  of  navigation. 
The  United  States  has  completed  and 
maintains  the  improvements  at  a  large 
expense.  Held,  that  the  reservation  to 
the  state  of  all  the  water  power  in- 
cidentally created  in  making  the  public 
improvement  was  lawful,  and  the  sub- 
sequent conveyances  passed  full  title 
and  right  to  the  same,  free  from  the 
claims  of  any  other  riparian  owners, 
whose  remedy,  if  injured  in  their  water 
rights,  was  by  obtaining  compensation 
therefor  as  was  provided  by  the  stat- 
utes under  which  the  improvements 
were  made;  that  the  sole  power  to 
control  or  regulate  the  use  or  disposi- 
tion of  the  surplus  waters  accumulated 
by  the  dams  built  became  vested  in  the 
United  States  when  it  acquired  and 
took  charge  of  the  improvement;  that 
by  virtue  of  the  contract  by  which  the 
United  States  virtually  sold  to  the  canal 
company,  which  was  its  .  grantor,  the 
water  power,  the  latter  became  the  sole 
owner  of  the  same,  subject  only  to  the 
control  and  regulation  of  its  use  by 
the  United  States.  Green  Bay  &  M. 
Canal  Co.  v.  Patten  Paper  Co.  (1898) 
11)  Sup.  Ct  97,  172  U.  S.  58,  43  L.  Ed. 
364. 

Acts  which  do  not  necessarily  inter- 
fere with  the  operation  of  legislation 
by  congress  for  the  improvement  of  a 
navigable  stream  will  not  be  interfered 
with  by  the  courts.  U.  S.  v.  Beef 
Slough  Manufacturing,  Booming,  Log- 
Driving  &  Transportation  Co.  (C.  O. 
1879)  Fed.  Cas.  No.  14,559. 

The  power  of  a  state  to  improve  the 
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navigation  of  a  navigable  river,  within 
its  limits,  between  a  port  of  entry  and 
a  port  of  delivery  established  by  a  law 
of  congress  on  such  river,  and  to  pro- 
vide for  the  expense  of  such  improve- 
ment, by  a  grant  of  tolls  on  a  descrip- 
tion of  vessels  passing  up  and  down  the 
river,  which,  without  such  improve- 
ments, could  not  ordinarily  pass,  does 
not  conflict  with  the  power  of  con- 
gress to  regulate  commerce;  and  such 
grant  of  tolls  is  not  therefore  void,  as 
repugnant  to  the  constitution  of  the 
United  States.  Kellogg  v.  Union  Go. 
(1837)  12  Conn.  7. 

An  act  of  a  state  legislature,  impos- 
ing reasonable  tolls,  as  a  compensation 
for  improving  the  navigation  of  a  river 
within  its  own  borders,  is  constitution- 
al and  valid,  unless  it  conflicts  with  the 
powers  of  congress  in  actual  exercise. 
Thames  Bank  v.  Loveil  (1847)  18 
Conn.  500,  46  Am.  Dec.  332. 

Nor  is  commerce,  in  such  case,  crip- 
pled by  the  tolls;  but  the  legislation  of 
the  state  comes  in  aid  of  the  powers 
of  congress.     Id. 

Act  Fla.  June  11,  1891  (Laws  1891, 
c.  4077),  authorizing  the  county  of  Du- 
val to  improve  the  navigation  of  St 
Johns  river  (a  navigable  river),  and  re- 
move obstructions  therefrom,  is  not  in 
conflict  with  the  provision  of  the  con- 
stitution of  the  United  States  which 
gives  congress  power  to  regulate  com- 
merce with  foreign  nations  and  anions 
the  several  states.  Stockton  v.  Powell 
(1892)  29  Fla.  1,  10  South.  6SS,  15 
L.  R.  A.  42. 

The  improvement  of  a  navigable  riv- 
er connecting  with  the  ocean,  and  con- 
stituting a  navigable  water  of  the  Unit- 
ed States,  but  lying  entirely  within  a 
state,  may  be  made  by  or  under  the  au- 
thority of  the  state  so  long  as  the  free 
navigation  of  the  river,  as  it  may  be 
permitted  by  the  laws  of  the  United 
States,  is  not  impaired,  or  any  system 
for  its  improvement  provided  by  the 
general  government  is  not  interfered 
with  or  defeated.    Id. 

Where  a  stream  is  in  fact  navigable 
in  its  natural  state,  it  may  be  improv- 
ed to  enlarge  its  usefulness  for  the  pub- 
lic's benefit  People  v.  Economy  Light 
&  Power  Co.  (1909)  89  N.  E.  760,  241 
111.  290. 

The  state  may  improve  the  naviga- 
tion of  St  Joseph  river,  and  of  any 
and  all  streams  within  its  borders.  St. 
Joseph  County  Com'rs  v.  Pidge  (1854> 
5  Ind.  13. 

While  the  state  cannot  grant  an  ex- 
clusive privilege  to  navigate  a  stream. 
it  may  authorize  a  corporation  to  take 
tolls  in  consideration  of  improvements 
made  to  the  stream.  Sinking  Fund 
Com'rs  v.  Green  &  B.  R.  Nav.  Co. 
(1880)  79  Ky.  73. 

A  state  may  grant  to  a  corporation 
the  right  to  levy  tolls  upon  a  naviga- 
ble river  in  consideration  of  the  under- 
taking of  the  corporation  to  construct 
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improvements;  and  such  contract  can- 
not be  annulled  by  the  legislature  with- 
out the  consent  of  the  corporation.    Id. 

The  state  may  incorporate  a  com- 
pany to  convert  an  unnavigable  into  a 
navigable  stream  of  water,  and,  under 
the  express  or  implied  consent  of  con- 
gress, may  authorize  the  corporation 
to  assess  a  charge  for  the  use  of  the 
stream,  on  all  vessels  which  shall  there- 
after navigate  it;  and  such  a  charge  is 
not  a  toll,  or  duty,  forbidden  by  the 
constitution  of  the  United  States,  but 
is  a  compensation  for  labor  actually 
performed  by  the  corporation,  and 
availed  of  by  said  vessels.  Carondelet 
Canal  &  Navigation  Co.  v.  Parker 
(1877)  29  La.  Ann.  430,  29  Am.  Rep. 
339. 

All  the  citizens  of  a  county  have,  by 
the  common  law,  an  inherent  right  to 
navigate  its  navigable  waters,  whether 
tide  waters  or  fresh-water  rivers  and 
lakes;  and  they  cannot  be  deprived  of 
this  right,  even  by  the  government  it- 
self. The  care,  supervision,  and  pro- 
tection of  this  common  right  is,  how- 
ever, accorded  to  the  sovereign  pow- 
er; and  the  state  has  the  right  to  make 
improvements  in  its  navigable  waters, 
in  order  to  make  the  common  right 
more  beneficial.  It  may  also  encourage 
new  modes  of  navigation,  and  may 
grant  the  exclusive  use,  for  a  term  of 
years,  of  the  waters  in  the  new  mode, 
as  a  compensation  for  the  skill,  ex- 
pense, and  risk  required  in  its  introduc- 
tion. Moore  v.  Veazie  (1850)  32  Me. 
343.  52  Am.  Dec.  655,  affirmed  in 
(1852)  55  U.  S.  (14  How.)  568,  14  L. 
Ed.  545. 

St.  Mass.  1903,  c.  465,  as  amended  by 
St.  Mass.  1906,  c.  402,  authorizing 
changes  in  the  Charles  river  for  the 
improvement  of  navigation  and  for  oth- 
er public  purposes  as  necessary  inci- 
dents, is  a  valid  exercise  of  the  para- 
mount power  of  the  state  to  control 
navigable  tide  waters  and  the  land  un- 
der them  for  public  good.  Home  for 
Aged  Women  v.  Commonwealth  (1909) 
89  N.  E.  124,  202  Mass.  422. 

A  state  statute  authorizing  a  corpo- 
ration to  improve  a  domestic  stream, 
over  which,  in  its  natural  state,  the 
ordinary  vehicles  of  commerce  have  lit- 
tle or  no  occasion  or  power  to  pass, 
does  not  infringe  the  power  of  congress 
to  regulate  commerce.  Manistee  River 
Imp.  Co.  v.  Sands  (Mich.  1884)  53  Mich. 
593,  19  N.  W.  199,  affirmed  in  (1887) 
123  U.  S.  288,  8  Sup.  Ct.  113,  31  L.  Ed. 
149. 

The  state  has  the  constitutional  pow- 
er to  improve  the  navigation  of  her  riv- 
ers. Homochitto  River  Com'rs  v.  With- 
ers (1855)  29  Miss.  21. 

The  state,  having  the  power  to  im- 
prove the  navigation  of  her  rivers,  may 
judge  of  the  expediency  of  doing  so, 
and  may  execute,  and  provide  for  exe- 
cuting, such  works  of  public  improve- 
ment.    Homochitto,  River   Com'rs    v. 


Withers   (1885)   29  Miss.  (7  Cushm.) 
21,  64  Am.  Dec.  126. 

If  a  stream  is  a  public  river,  the  leg- 
islature may  not  only  declare  it  to  be 
so,  but  may  improve  it,  remove  impedi- 
ments to  its  navigation,  and  also  grant 
permission  to  erect  dams,  booms,  etc, 
and  perhaps  obstruct  it  entirely.  Mor- 
gan v.  King  (N.  Y.  1854)  18  Barb.  277. 

The  Legislature  possesses  the  power 
to  authorize  the  scheme  of  river  im- 
provement contemplated  by  Laws  N. 
Y.  1904,  c.  734,  establishing  the  river 
improvement  commission,  the  powers 
of  which  are  by  Laws  N.  Y.  1906,  c. 
418,  transferred  to  the  state  water 
supply  commission,  to  regulate  the  flow 
of  water  courses  in  aid  of  the  public 
health  and  safety.  State  Water  Supply 
Commission  of  New  York  v.  Curtis 
(1908)  85  N.  E.  148,  192  N.  Y.  319,  af- 
firming judgment  (1908)  109  N.  Y.  Supp. 
494,  125  App.  Div.  117. 

The  construction  of  a  barge  canal 
cannot  be  held  within  the  reserved  pow- 
er of  the  state  to  improve  a  river  for 
navigation,  where  something  entirely 
apart  from  the  rive*,  except  as  it  may 
be  necessary  to  obtain  from  it  an  addi- 
tional supply  of  water.  Fulton  Light, 
Heat  &  Power  Co:  v.  State  (1909)  116 
N.  Y.  Supp.  1000,  62  Misc.  Rep.  189. 

While  the  state's  control  over  naviga- 
ble tidal  and  boundary  streams  is  sub- 
ordinate to  that  of  the  federal  govern- 
ment, its  power  to  improve  other  nav- 
igable waters  of  the  state  is  equal  to 
that  of  the  federal  government  in  tidal 
and  boundary  streams.  West  Virginia 
Pulp  &  Paper  Co.  of  Delaware  v.  Peck 
(1913)  143  N.  Y.  Supp.  720,  82  Misc. 
Rep.  72. 

The  state  has  power  to  improve  the 
navigation  of  a  navigable  river,  and  in- 
cidentally, in  such  improvement,  to  cre- 
ate hydraulic  power.  Guthrie  v.  Mc- 
Connel  (1859)  2  Ohio  Dec.  157. 

The  state  may  improve  a  navigable- 
stream,  either  itself,  or  by  delegation 
of  authority  to  another.  State  v.  Port- 
land General  Electric  Co.  (Or.  1908)  9$ 
P.  160,  denying  rehearing  (1908)  95  P. 
722,  52  Or.  502. 

The  control  of  the  state  of  Pennsyl- 
vania over  the  Delaware  and  Lehigh 
rivers  as  navigable  streams,  for  their 
improvement  as  highways,  is  absolute 
and  paramount  McKeen  v.  Delaware 
Division  Canal  Co.  (1865)  49  Pa.  (13 
Wright)    424.  • 

The  legislature  may  authorize  the1 
construction  and  maintenance  of  dams 
upon  navigable  streams  for  the  im- 
provement of  the  navigability  of  such 
streams.  Tewksbury  v.  Schulenberg 
(1877)  41  Wis.  584;  Falls  Mfg.  Co.  v. 
Oconto  River  Imp.  Co.  (1894)  87  Wis. 
134,  58  N.  W.  257. 

It  is  competent  for  the  legislature  to 
authorize  persons  constructing  and 
maintaining  dams  on  navigable  streams 
for  the  improvement  of  navigation  to 
collect  reasonable  tolls  for  the  increas- 
ed facilities  thus  furnished  for  travel 
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and  transportation.  Tewksbury  y. 
Scholenberg  (1877)  41  Wis.  584. 

62.  Obstruetlons    of    navigation.— No 

state  can  obstruct  a  navigable  stream 
which  extends  to  other  states,  or  is 
connected  with  a  river  or  lake  which 
falls  into  the  sea.  Palmer  v.  Cuyahoga 
County  (C.  C.  1843)  Fed.  Cas.  No.  10,- 
688. 

A  state  cannot  authorize  any  material 
obstruction  to  be  placed  in  the  channel 
of  a  navigable  tributary  of  the  Missis- 
sippi (Illinois  river),  though  beyond  the 
ebb  and  flow  of  the  tide.  Columbus  Ins. 
Co.  v.  Curtenius  (C.  C.  1853)  Fed.  Cas. 
No.  3,045;  Same  v.  Peoria  Bridge 
Ass'n  (C.  C.  1853)  Fed.  Cas.  No.  3,046. 

In  the  exercise  of  the  right  of  emi- 
nent domain  the  state  may  directly,  or 
indirectly  by  delegation,  authorize  the 
construction  of  bridges,  piers,  wharves, 
or  other  obstructions  in  navigable  wa- 
ters, and  such  obstructions  are  not  nui- 
sances, because  erected  under  lawful 
authority.  Ormerod  v.  New  York,  W. 
S.  &  B.  R.  Co.  (C.  C.  1882)  13  Fed. 
370. 

Neither  the  state  nor  any  grantee  of 
the  state  can  erect  in  navigable  streams 
structures  which  may  obstruct  or  im- 
pede their  use  as  highways.  Brown 
v.  U.  S.  (C.  C.  1897)  81  Fed.  55,  57. 

Where  the  erection  of  milldams  was 
authorized  by  a  state  after  the  adop- 
tion of  the  Constitution,  the  authoriza- 
tion must  be  deemed  subject  to  the 
power  to  regulate  commerce.  Barnes 
v.  U.  S.  (1910)  46  Ct  Cl.  7. 

The  state,  having  the  right  of  a  pro- 
prietor over  navigable  streams  entire- 
ly within  its  borders,  may  obstruct,  or 
even  entirely  close  up,  such  streams, 
where  public  interest  or  convenience 
requires  it.  Bailey  v.  Philadelphia,  W. 
&  B.  R.  Co.  (Del.  1846)  4  Har.  389,  44 
Am.  Dec.  593.  CONTRA,  see  Guth- 
rie y.  McConnel  (1859)  2  Ohio  Dec 
157. 

The  state  has  the  right  of  a  propri- 
etor over  navigable  streams  entirely 
within  its  borders,  and  may  obstruct  or 
(unless  where  restricted  by  the  con- 
stitution of  the  United  States)  may 
close  up  such  streams  at  pleasure. 
Bailey  v.  Philadelphia,  W.  &  B.  R.  Co. 
(Del.  1846)  4  Har.  389,  44  Am.  Dec. 
593. 

The  Indiana  acts  of  1829  and  1831, 
making  it  a  penal  offense  to  obstruct 
navigable  streams,  are  not  unconstitu- 
tional because  the  United  States  con- 
stitution gives  the  general  government 
the  right  to  legislate  over  navigable 
streams.  Cox  v.  State  (Ind.  1833)  3 
Blackf.  193. 

It  is  within  the  power  of  the  state 
to  authorize  the  obstruction  of  naviga- 
ble streams  wholly  within  the  state. 
Depew  v.  Trustees  of  Wabash  &  B.  Ca- 
nal (1854)  5  Ind.  8. 

Over  streams  within  and  bordering 
upon  the  state,  which  are  navigable  for 
all  vessels,  the  state  may  exercise  ju- 
risdiction to  the  extent  of  obstructing 
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the  same  for  the  public  good,  so  far  as 
such  streams  are  within  her  territorial 
limits,  and  no  action  can  be  sustained 
for  such  obstruction  unless  private 
property  be  taken  or  injured;  but  con- 
gress may  interfere,  and  deprive  the 
state  of  this  jurisdiction.     Id. 

The  state  may  authorize  the  obstruc- 
tion, at  her  pleasure,  for  the  public 
good,  of  any  stream  within  her  limits 
which  is  only  navigable  for  short  dis- 
tances, and  by  inferior  craft,  and  at 
brief  periods.  Butler  v.  State  (1855)  6 
Ind.  165. 

The  legislature  of  a  state  has  no  pow- 
er to  authorize  any  serious  obstruction 
to  those  streams  which  are  channels  of 
commerce  between  the  states.  Neader- 
houser  v.  State  (1867)  28  Ind.  257. 

The  state  can  forbid  any  erections 
in  navigable  waters  and  on  navigable 
streams,  and  along  the  Great  Lakes  can 
Gt  the  distance  beyond  which  private 
erections  cannot  be  maintained.  Lin- 
coln v.  Davis  (1884)  53  Mich.  375,  19 
N.    W.    103. 

It  is  within  the  power  of  the  state 
to  make  indictable  any  acts  which  would 
amount  to  an  obstruction  of  a  navigable 
stream.  State  v.  White  Oak  River 
Corp.  (1892)  111  N.  C.  661,  16  S.  E. 
331. 

The  legislature  of  Ohio  cannot  au- 
thorize the  creation  of  a  serious  ob- 
struction to  the  navigation  of  the 
Muskingum  river.  Guthrie  v.  McCon- 
nelly  (Ohio,  1859)  1  West  Law  Month. 
593. 

The  authority  of  the  legislature  of 
the  territory  of  Wisconsin,  which  ex- 
tended to  all  "rightful  subjects  of  leg- 
islation," extended  to  acts  authorizing 
the  erection  of  dams  across  the  riv- 
ers of  the  territory.  Stoughton  v. 
State  (1856)  5  Wis.  291. 

The  right  on  the  part  of  the  public 
to  regulate  and  control  navigable 
streams  in  the  interest, of  commerce 
and  navigation  includes  the  right  on 
the  part  of  the  legislature  to  prohibit 
by  statute  the  erection  of  any  struc- 
ture within  or  over  the  same  which 
may  operate  to  impair  or  obstruct  the 
free  navigation  thereof,  unless  the  per- 
mission of  the  legislature  be  expressly 
obtained  for  that  purpose.  Wisconsin 
River  Imp.  Co.  v.  Lyons  (1872)  30 
Wis.  61. 

The  legislature  may  authorize  the 
erection  of  a  dam  in  a  navigable  river, 
not  materially  obstructing  navigation, 
for  a  public  purpose  other  than  the  im- 
provement of  the  navigation.  State  v. 
City  of  Eau  Claire  (1876)  40  Wis.  533. 

63.  Pilots^— State  legislation  concern- 
ing pilotage  is  not  necessarily  repug- 
nant to  the  commerce  clause.  Olsen  v. 
Smith  (1904)  25  Sup.  Ct  62,  195  U. 
S.  332,  49  L.  Ed.  224,  affirming  judg- 
ment (Tex.  Civ.  App.  1902)  68  S.  W. 
320. 

The  Pennsylvania  compulsory  pilot- 
age law  of  1803  applies  to  foreign  as 
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well  as  American  vessels.  Smith  v. 
The  Creole  (D.  0.  1852)  Fed.  Cas.  No. 
13,032. 

A  state  may  permit  or  require  its  pi- 
lots to  tender  their  services  to  inward- 
bound  vessels  at  a  greater  distance 
from  the  shore  than  three  miles,  or  the 
outward  limit  of  the  pilot  ground.  The 
Whistler  (D.  G.  1882)  13  Fed.  295. 

The  rates  of  pilotage  are  enacted  by 
a  power  originally  within  the  states, 
and  not  by  that  conferred  by  the  Unit- 
ed States.  The  Chase  (D.  C.  1882) 
14  Fed.  854. 

The  states  retain  the  power  to  leg- 
islate upon  the  subject  of  pilotage 
within  their  own  territories,  and  over 
their  own  citizens,  unless  such  legisla- 
tion interferes  with  some  act  of  con- 
gress. Low  v.  Commissioners  of  Pilot- 
age (6a.  1830)  R.  M.  Charlt  802. 

The  Legislature  may  authorise  a  lo- 
cal board  to  prescribe  limits  for  pilot 
grounds  and  require  pilots  to  cruise 
therein,  as  well  as  adopt  regulations 
to  promote  the  purpose  of  such  serv- 
ice. Morse  ▼.  Heide  (1910)  68  S.  B. 
173,  152  N.  C.  625. 

64.  Parts,  harbors,  and  wharves.— A 

statute  authorizing  a  city  to  improve  its 
harbor  does  not  conflict  with  this 
clause.  Mobile  County  v.  Kimball 
(1880)  102  U.  S.  691,  695,  26  L.  Ed. 
23a 

The  federal  constitution  never  in- 
tended to  give  congress  authority  to 
interfere  with  state  laws  relative  to  the 
ordinary  facilities  afforded  to  commerce, 
in  the  shape  of  wharves,  and  other 
means  of  trade,  and  the  preservation 
of  harbors  and  keeping  open  of  rivers. 
Worsley  v.  Municipality  No.  2  (La. 
1844)  9  Rob.  324,  41  Am.  Dec.  333. 

A  dock  line  established  under  the  au- 
thority of  the  state  must  be  presumed 
to  be  a  reasonable  one.  But,  if  it  in- 
terferes only  with  commerce  within  the 
state,  the  state  courts  cannot  interfere 
with  it.  Tittabawassee  Boom  Co.  v. 
Cunning  (Mich.  1883)  Howell,  N.  P.  82. 

The  states  within  which  are  navigable 
rivers  have  a  right  to  exercise  juris- 
diction over  their  waters,  and  may  au- 
thorize the  erection  of  wharves,  not 
extending  beyond  low- water  mark,  or 
not  materially  obstructing  navigation, 
and  not  to  an  extent  to  become  a  nui- ' 
sance,  except  where  such  action  is  re- 
pugnant to  the  power  "to  regulate  com- 
merce with  foreign  nations,  and  among 
the  states."  Delaware  &  H.  Canal  Co. 
v.  Lawrence  (N.  Y.  1873)  2  Hun,  163.  t 

65.  Ferries.— The  legislature,  in  grant- 
ing a  charter  for  a  ferry  across  the 
Mississippi  river,  cannot  give  the  gran- 
tee any  right  which  will  hinder  or  ob- 
struct the  free  navigation  of  the  river, 
or  impede  the  commerce  of  the  coun- 
try along  or  across  the  river.  Loner- 
gan  v.  Mississippi  River  Bridge  Co.  (C. 
C.  1881)  5  Fed.  777,  2  McCrary,  451; 
Mississippi  River  Bridge  Co.  v.  Loner- 

gan  (1879)  91  HI.  508. 


The  state  cannot  authorize  the  exer- 
cise of  a  ferry  franchise  in  such  a  man- 
ner as  will  impede  the  free  navigation 
of  the  river,  or  commerce  along  or 
across  the  river.  Mississippi  River 
Bridge  Co.  v.  Lonergan  (1879)  91  III 
508. 

Act  Miss.  Nov.  29,  1865,  regulating 
ferries  across  the  Mississippi  river,  is 
not  unconstitutional,  on  the  ground  of 
interfering  with  the  public  use  of  the 
river  as  a  highway.  Marshall  v.  Grimes 
(1866)  41  Miss.  27. 

The  regulation  of  ferries  and  other 
means  of  internal  communication  be- 
tween the  states  is  not  vested  by  the 
constitution  of  the  United  States  in 
congress.  The  power  remains  with  the 
states.  State  v.  Hudson  County  Free- 
holders (1851)  23  N.  J.  Law  (3  Zab.) 
206. 

The  Supreme  Court  of  the  United 
States  has  not  definitely  decided  that  a 
state  cannot  fix  rates  for  ferriage  from 
itself  to  another  state,  and  the  former 
decision  in  the  courts  of  New  Jersey 
sustaining  such  right  cannot  be  regard- 
ed as  in  conflict  with  the  federal  deci- 
sions. New  York  Cent.  &  H.  R.  R. 
Co.  v.  Board  of  Chosen  Freeholders  of 
Hudson  County  (1909)  74  A.  954,  76 
N.  J.  Law,  664,  reversing  judgment 
(1907)  65  A.  860,  74  N.  J.  Law,  367. 

66.  Bridges.— It  is  within  the  power 
of  the  state  to  authorize  the  construc- 
tion of  bridges  over  navigable  waters 
within  its  borders,  provided  they  do  not 
materially  obstruct  navigation.  Colum- 
bus Ins.  Co.  v.  Peoria  Bridge  Ass'n 
(C.  C.  1853)  Fed.  Cas.  No.  3,046;  St 
Joseph  County  Com'rs  v.  Pidge  (1854) 
5  Ind.  13;  Commonwealth  v.  Breed 
(1827)  21  Mass.  (4  Pick.)  460;  Monon- 
gahela  Bridge  Co.  v.  Kirk  (1863)  46 
Pa.  (10  Wright)  112,  84  Am.  Dec.  527. 

The  legislature  alone  has  power  to 
authorize  the  construction  of  a  bridge 
over  navigable  waters.  Inhabitants  of 
Cape  Elizabeth  v.  Cumberland  County 
Com'rs  (1874)  64  Me.  456;  Inhabitants 
ot  Arundel  v.  McCulloch  (1813)  10 
Mass.  70. 

Laws  Miss.  1867,  p.  332,  requiring  a 
certain  railroad  company  to  construct 
and  maintain  a  drawbridge  over  Pearl 
river,  between  Louisiana  and  Mississip- 
pi, does  not  violate  the  federal  consti- 
tution. New  Orleans,  M.  &  T.  R.  Co. 
v.  Mississippi  (1884)  5  Sup.  Ct.  19,  25, 
112  U.  S.  12,  28  L.  Ed.  619. 

The  state  has  no  power  to  declare 
that  a  bridge  with  a  draw  of  a  particu- 
lar width  is  not  an  obstruction.  Colum- 
bus Ins.  Co.  v.  Peoria  Bridge  Ass'n 
(C.  C.  1853)  Fed.  Cas.  No.  3,046. 

A  statute  of  Indiana  cannot  give  a 
right  to  use  a  bridge  across  the  Ohio 
river  beyond  low -water  mark,  which 
constitutes  the  boundary  line  of  the 
state.  Evansville  &  H.  Traction  Co.  v. 
Henderson  Bridge  Co.  (C.  C.  1904) 
134  Fed.  973,  judgment  affirmed  (1905) 
141  Fed.  51,  72  C.  C.  A.  539. 

The  state  has  complete  jurisdiction 
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over  all  navigable  waters  situated  with- 
in its  limits  subject  to  the  paramount 
power  of  Congress  to  regulate  com- 
merce thereon,  and  the  state  may  pro- 
vide for  the  construction  of  bridges 
over  such  navigable  rivers,  provided 
they  do  not  obstruct  navigation  and  are 
not  in  conflict  with  congressional  legis- 
lation on  the  subject.  Hilger  v.  Chrisp 
(Ark.  1911)  136  S.  W.  660. 

The  power  of  a  state  to  authorize  the 
construction  of  a  bridge  over  a  navi- 
gable stream  within  its  boundaries  is 
not  impaired  by  the  provision  of  the  act 
of  congress,  admitting  it  into  the  Union, 
"that  all  the  navigable  waters  within 
the  state  shall  be  common  highways, 
and  forever  free,  as  well  to  the  inhabit- 
ants of  said  state  as  to  the  citizens  of 
the  United  States,  without  any  tax,  im- 
post, or  duty  therefor."  People  v.  Po- 
trero  &  B.  V.  R.  Co.  (1885)  67  Cai 
166,  7  Pac.  445. 

The  act  of  assembly  of  1837,  author- 
izing defendant  railroad  company  to 
erect  a  closed  bridge  over  White  Clay 
creek,  is  constitutional.  Bailey  v.  Phil- 
adelphia, W.  &  B.  R.  Co.  fDeL  1846) 
4  Har.  389,  44  Am.  Dec.  593. 

The  fact  that  a  bridge  on  which  the 
legislature  reduced  the  rates  of  toll  to 
be  charged  by  the  proprietor  spanned 
a  river  between  two  states  did  not  ren- 
der the  act  of  the  legislature  void  as  a 
regulation  of  interstate  commerce. 
Commonwealth  v.  Covington,  &  C. 
Bridge  Co.  (Ky.  1893)  21  S.  W.  1042; 
Covington  &  C.  Bridge  Co.  v.  Common- 
wealth (Ky.  1893)  22  S.  W.  851. 

A  legislature  may  authorize  the  con- 
struction of  a  causeway  or  bridge 
across  navigable  or  tide  waters,  al- 
though the  navigation  might  thereby  be 
impaired  or  injured.  Rogers  v.  Ken- 
nebec &  P.  R.  Co.  (1853)  35  Me.  319. 

An  act  authorizing  the  construction 
of  a  drawbridge  over  a  navigable  tide- 
water river  is  not  unconstitutional,  as 
an  interference  with  interstate  com- 
merce, though  it  fails  to  designate  the 
size  of  the  draw.  City  of  Baltimore  v. 
Rtoll  (1879)  52  Md.  435. 

The  authority  of  the  Legislature  to 
empower  persons  or  corporations  to 
erect  and  maintain  bridges  over  navi- 
gable waters  within  the  limits  of  the 
commonwealth,  and  thereby  to  obstruct, 
in  a  greater  or  less  degree,  the  free 
passage  of  vessels  and  boats  over  and 
through  the  same,  is  clear  and  unques- 
tionable. Commonwealth  v.  Breed 
(1827)  21  Mass.  (4  Pick.)  460;  Same  ▼. 
Proprietors  of  New  Bedford  Bridge 
(1854)  68  Mass.  (2  Gray)  339;  Same 
v.  Inhabitants  of  Taunton  (1863)  89 
(Mass.  (7  Allen)  309.  Such  authority 
may  be  granted  by  implication.  Fall 
River  Iron  Works  Co.  v.  Old  Colony  & 
F.  R.  R.  Co.  (1862)  87  MaBS.  (5  Allen) 
221. 

The  legislature  has  power  to  author- 
ize the  erection  of  bridges  over  nav- 
igable waters  within  the  limits  of  the 
commonwealth,  and  whether  public  con- 
venience and  necessity  require  such  in- 
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terruption  or  obstruction  to  navigation 
is  a  question  exclusively  within  the 
province  of  the  legislature  to  deter- 
mine. Commonwealth  v.  Breed  (1827) 
21  Mass.  (4  Pick.)  460. 

The  constitutionality  of  a  law  au- 
thorizing the  building  of  a  bridge  over 
a  navigable  channel  will  not  depend  on 
the  fact  that  a  public  highway  passes 
over  the  bridge,  or  upon  the  number  of 
persons  intended  to  be  accommodated 
by  such  bridge ;  for  it  is  a  matter  whol- 
ly within  the  discretion  of  the  Legisla- 
ture to  determine  what  number  of  per- 
sons ought  to  be  accommodated  by  such 
bridge,  in  order  to  justify  any  obstruc- 
tion to  navigation  by  its  erection.   Id. 

An  act  of  the  legislature  authorizing 
the  erection  of  a  bridge  over  navigable 
water  is  not  unconstitutional,  as  inter- 
fering with  the  power  to  regulate  com- 
merce granted  to  congress  by  the  con- 
stitution of  the  United  States.  Com- 
monwealth v.  New  Bedford  Bridge 
(1854)  68  Mass.  (2  Gray)  339. 

The  State  Legislature  has  full  power 
to  authorize  the  construction  of  a 
bridge  over  a  navigable  stream;  and, 
when  such  bridge  is  built  as  required  by 
the  act,  no  one  has  aYight  to  complain 
of  it  on  the  ground  of  mere  incon- 
venience, and  the  exercise  of  'this  pow- 
er cannot  be  questioned  except  by  a 
paramount  law  of  Congress.  Tbe  Ordi- 
nance of  1787  does  not  affect  the  ques- 
tion. Highways  Com'rs  of  Manlius  v. 
Chaffee  (1870)  1  Mich.  N.  P.  147. 

While  the  state  cannot  confer  tbe 
power  to  entirely  obstruct  the  naviga- 
tion of  the  Saginaw  river,  it  may  au- 
thorize the  construction  of  bridges 
which  to  some  extent  interfere  with  the 
commerce  between  the  States,  suitable 
•arrangements  being  provided  for  the 
safe  passage  of  vessels  through  them. 
Tittabawassee  Boom  Co.  v.  Conning 
(Mich.  1883)  Howell,  N.  P.  82. 

The  building  of  bridges  over  naviga- 
ble waters  within  the  limits  of  any 
state  may  be  authorized  by  its  legisla- 
ture; and.  in  like  manner,  the  bridging 
of  navigable  waters  lying  between  two 
states  may  be  authorized  by  the  legis- 
latures of  each;  provided,  that  no 
treaties,  or  other  legislation  of  congress 
conflict  therewith,  and  the  acts  of  such 
legislatures  are  not  contrary  to  the 
general  provisions  of  the  constitution  of 
the  United  States.  Dover  v.  Ports- 
mouth Bridge  (1845)  17  N.  H.  200. 

The  grant  of  power  to  congress  of 
regulating  commerce  does  not  restrain 
■  the  states  from  authorizing  the  erection 
of  bridges  upon  navigable  waters  with- 
in their  limits  which  may  even  totally 
obstruct  the  passage  of  a  vessel.   Id. 

Tbe  legislature  may  authorize  a  cor- 
poration to  construct  a  bridge  over  a 
navigable  stream,  where  the  wants  of 
the  community  require  it,  and  it  will  be 
for  the  public  benefit,  although  it  may 
render  the  navigation  of  the  stream 
more  difficult,  if  it  does  not  entirely  de- 
stroy it    Attorney  General  v.  Stevens 
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(1831)  1  N.  J.  Eq.  (Saxt)  369,  22  Am. 
Dec.  526. 

A  state,  by  legislative  enactment,  may 
authorize  the  construction  of  a  bridge 
over  a  navigable  river  within  its  bounds, 
provided  it  is  constructed  in  such  a  way 
as  not  to  impair  navigation.  People  v. 
Rensselaer  &  S.  R.  Co.  (N.  Y.  1836) 
15  Wend.  113,  30  Am.  Dec.  33. 

It  is  at  all  times  competent  for  the 
Legislature  to  improve  and  increase 
the  navigability  of  a  stream  and  when 
necessary  for  that  purpose  to  require 
the  bridges  to  be  raised  or  removed. 
Lehigh  Valley  R.  Co.  v.  Canal  Board 
(1910)  125  N.  X.  Supp.  227,  69  Misc. 
Rep.  251. 

Where  a  river  is  wholly  within  the 
limits  of  the  state,  it  is  within  the  pow- 
er of  the  legislature  to  diminish  the 
navigability  by  the  erection  of  a  bridge 
at  or  below  tide  water;  the  state  law 
not  conflicting  with  any  constitution- 
al enactment  of  the  general  govern- 
ment in  respect  to  such  tide  waters. 
Flanagan  v.  City  of  Philadelphia  (1862) 
42  Pa.  St.  (6  Wright)  219. 

The  state  has  the  power  to  obstruct  a 
navigable  river,  by  the  construction  of 
a  bridge  over  it  with  supporting  piers, 
without  liability  to  navigators.  Monon- 
gahela  Bridge  Co.  v.  Kirk  (1863)  46 
Pa.  (10  Wright)  112,  84  Am.  Dec.  527. 

Where  a  stream  is  entirely  within  the 
limits  of  a  stqte,  it  is  within  the  power 
of  the  legislature  to  authorize  the  con- 
struction of  a  bridge  over  the  same, 
though  it  may  inconvenience  the  right 
of  navigation.  Southern  Ry.  Co.  v. 
Ferguson  (1900)  59  S.  W.  343,  105 
Tenn.  552,  80  Am.  St  Rep.  908. 

While  the  legislature  may  authorize 
the  construction  of  bridges  across  the 
Wisconsin  river,  it  cannot  materially  or 
unnecessarily  obstruct  navigation. 
Sweeney  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (1884)  60  Wis.  60,  18  N.  W.  756. 

V.  SUBJECTS  OF  REGULATION 

(A)  In  general 

67.  Property  subject  of  commeroo  In 
general.— Act  March  4,  1913  (Comp.  St. 
§  8837),  for  the  protection  of  migra- 
tory birds,  held  not  authorized  by  the 
commerce  clause.  U.  S.  v.  Shauver  (D. 
C.  1914)  214  Fed.  154;  U.  S.  v.  Mc- 
Cullagh  (D.  C.  1915)  221  Fed.  288; 
Id.  (Kan.  1915)  153  P.  557;  State  v. 
Sawyer  (1915)  94  A.  886,  113  Me.  458, 
L.  R.  A.  1915F,  1031. 

A  product,  such  as  tobacco,  that  has 
from  time  immemorial  been  recognized 
by  custom  or  law  as  a  fit  subject  for 
barter  or  sale,  particularly  if  its  manu- 
facture has  been  made  the  subject  of 
federal  regulation  and  taxation,  must 
be  recognized  as  a  legitimate  article  of 
commerce,  although  it  may,  to  a  cer- 
tain extent,  be  within  the  police  power 
of  the  states.  Austin  v.  Tennessee 
(1900)  21  Sup.  Ct.  132,  133,  179  U. 
S.  343,  45  L.  Ed.  224,  affirming  judg- 
ment (1898)  48  S.  W.  305,  101  Tenn. 


563,  50  I*  R.  A.  478,  70  Am.  St  Rep. 
703. 

Natural  gas,  when  reduced  to  posses- 
sion, is  a,  commodity  which  belongs  to 
the  owners  of  the  land,  and  may  be  the 
subject  of  both  intrastate  and  inter- 
state commerce.  West  v.  Kansas  Nat- 
ural Gas  Co.  (1911)  31  Sup.  Ct  564, 
221  U.  S.  229,  55  L.  Ed.  716,  35  L.  R. 
A.  (N.  S.)  1193,  affirming  decree  Kan- 
sas Natural  Gas  Co.  v.  Haskell  (C.  C. 
1909)  172  Fed.  545. 

The  common  commercial  usage  and 
course  of  trade,  rather  than  the  state 
legislature,  determines  what  are  arti- 
cles of  commerce.  Swift  v.  Sutphin  (C. 
C.  1889)  39  Fed.  630,  636. 

Newspapers  are  subjects  of  com- 
merce, within  the  meaning  of  the  pro- 
vision in  the  constitution  of  the  United 
States  relating  to  commerce  between 
the  states.  Preston  v.  Finley  (C.  C. 
1896)  72  Fed.  850. 

Oleomargarine  is  a  lawful  article  of 
commerce.  In  Brundage  (C.  C.  1899) 
96  Fed.  963,  967,  reversed  (1901)  21 
Sup.  Ct.  455,  180  U.  S.  499,  45  L. 
Ed.  639. 

Intoxicating  liquors  are  articles  of 
commerce  so  far  as  the  interstate  com- 
merce law  is  concerned,  and  hence  no 
state  may  prohibit  their  introduction 
within  its  borders.  TJ.  S.  v.  United 
States  Express  Co.  (D.  C.  1910)  180 
Fed.  1006,  judgment  reversed  United 
States  Exp.  Co.  v.  Friedman  (1911) 
191  Fed.  673,  112  C.  C.  A.  219. 

Stocks,  bonds,  and  securities  are  sub- 
jects of  interstate  commerce,  and  sales 
of  the  same  between  the  states  consti- 
tute interstate  commerce.  William  R 
Compton  Co.  v.  Allen  (D.  C.  1914)  216 
Fed.  537. 

Stocks,  bonds,  debentures,  and  other 
securities  are  subject-matters  of  inter- 
state commerce.  Bracey  v.  Darst  (D. 
C.  1914)  218  Fed.  482. 

Photo-play  films,  shipped  from  one 
state  to  another,  are  subjects  of  in- 
terstate commerce.  U.  S.  v.  Motion 
Picture  Patents  Co.  (D.  C.  1915)  225 
Fed.  800. 

A  state  has  the  same  power  over  fish 
and  game  brought  within  its  borders  as 
it  has  over  fish  and  game  found  within 
its  limits.  Eager  v.  Jonesboro,  Lake 
City  &  Eastern  Express  Co.  (Ark. 
1912)  147  S.  W.  60. 

Where  game  birds,  though  lawfully 
taken  and  shipped  in  Arkansas,  were 
not  packed  in  the  manner  prescribed  by 
Lacey  Act  May  25,  1900,  §  5  (Comp. 
St  i  8708),  and  were  seized  and  con- 
fiscated by  the  game  warden  in  Mis- 
souri before  arriving  at  their  destina- 
tion in  Illinois,  the  shipment  was  not 
interstate  commerce  in  the  full  sense. 
IcL 

Pub.  Acts  Conn.  1893,  p.  240,  pro- 
hibiting the  business  of  transmitting 
money  to  race  tracks  without  the  state, 
there  to  be  placed  or  bet  on  horse  rac- 
er, is  not  repugnant  to  the  commerce 
clause.    State  v.  Harbourne  (1898)  40 
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A.  179,  70  Conn.  484,  40  L.  R.  A.  607, 
66  Am.  St  Rep.  126. 

A  note,  given  as  the  result  of  trans- 
actions which  constitute  interstate  com- 
merce, is  not  subject  to  burdensome 
state  regulations.  Circular  Advertis- 
ing Co.  v.  American  Mercantile  Co. 
(Fla.  1913)  63  So.  3. 

Natural  gas,  when  brought  to  the 
surface  and  placed  in  pipes  for  trans- 
portation, is  an  article  of  commerce. 
State  v.  Indiana  &  O.  Oil,  Gas  &  Min- 
ing Co.  (1889)  120  Ind.  575,  22  N.  B. 
778,  6  L.  R.  A.  579;  Avery  v.  Same 
(1889)  120  Ind.  600,  22  N.  E.  781. 

Act  Ind.  March  9,  1889,  prescribing 
that  it  shall  be  unlawful  to  conduct  nat- 
ural gas  to  any  point  outside  of  the 
state,  is  unconstitutional,  as  affecting 
interstate  commerce, — natural  gas, 
when  reduced  to  possession,  being  an 
article  of  commerce, — and  hence  the 
court  will  not  enjoin  such  transmission; 
no  undue  appropriation  nor  the  use  of 
artificial  means  to  produce  an  unnatural 
flow  from  the  wells  being  alleged. 
Manufacturers'  Gas  &  Oil  Co.  v.  Indi- 
ana Natural  Gas  &  Oil  Co.  (1900)  58 
N.  B.  706,  155  Ind.  545. 

The  right  of  property  and  commerce 
in  slaves  is  not  subject  to  the  ordinary 
rules  which  distinguish  other  property, 
and  is  the  subject  of  internal  regulation 
by  the  states,  over  which  congress  has 
no  control.  Commonwealth  v.  Griffin 
(1842)   42  Ky.    (3  B.  Mon.)  208. 

Game  delivered  to  a  common  carrier 
to  be  transported  to  a  point  outside  of 
the  state  is  an  article  of  interstate 
commerce,  and,  as  such,  subject  only 
to  national  regulation,  and  not  to  the 
police  power  of  the  state.  Bennett  v. 
American  Exp.  Co.  (1891)  83  Me.  236, 
22  Atl.  159,  23  Am.  St.  Rep.  774,  13 
Ij.  R.  A.  33. 

In  granting  the  right  to  appropriate 
waters  of  a  running  stream  for  power 
purposes,  a  limitation  preventing  the 
transmission  or  use  of  the  power  be- 
yond the  confines  of  the  state  does  not 
interfere  with  interstate  commerce. 
Kirk  v.  State  Board  of  Irrigation  (Neb. 
1912)   134  N.  W.  167. 

Act  N.  J.  May  11,  1905  (P.  L.  p. 
461),  forbidding  the  abstraction  of  wa- 
ters of  any  fresh  water  lake,  pond,  or 
stream  of  this  state  for  transportation 
beyond  the  bounds  of  this  state,  is  not 
in  violation  of  the  interstate  commerce 
clause,  because  water  abstracted  con- 
trary to  the  statutory  prohibition  can- 
not legitimately  enter  into  interstate 
commerce.  McCarter  v.  Hudson  Coun- 
ty Water  Co.  (1906)  65  A.  489,  70  N. 
J.  Eq.  695,  affirming  decree  (Ch.  1905) 
61  A.  710,  70  N.  J.  Eq.  525. 

Comp.  St.  §  8708,  providing  that  all 
dead  bodies  of  foreign  game  animals, 
the  importation  of  which  is  prohibited, 
or  the  dead  bodies  of  wild  game  animals 
transported  into  any  state  or  territory, 
shall,  upon  arrival  in  such  state  or  ter- 
ritory, be  subject  to  the  operation  and 
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effect  of  the  laws  of  such  state  or  ter- 
ritory enacted  in  the  exercise  of  its 
police  powers,  relates  to  the  transpor- 
tation of  game  from  one  state  to  an- 
other, and  has  no  application  to  the 
importation  of  game,  which  is  not  pro- 
hibited and  which  constitutes  a  con- 
ceded article  of  commerce,  from  a  for- 
eign country.  People  v.  Hesterberg 
(1905)  96  N.  Y.  Supp.  286,  109  App. 
Div.  295;  Ex  parte  Hill  (1905)  96  N. 
T.  Supp.  296,  109  App.  Div.  917.  Or- 
der reversed  (1906)  76  N.  E.  1032,  184 
N.  Y.  126,  3  L.  R.  A.  (N.  S.)  163. 

Game  may  be  the  subject  of  inter- 
state commerce.  People  v.  Fargo 
(1910)  122  N.  Y.  Supp.  553,  137  App. 
Div.  727,  reversing  judgment  (1909) 
118  N.  Y.  Supp.  454,  63  Misc.  Rep. 
381. 

68.  Transactions  constituting,  and 
moans  and  instrumentalities  of  com- 
merce In  general.— Commerce  defined. 
Welton  v.  Missouri  (1875)  91  U.  S.  275, 
280,  23  L.  Ed.  347;  U.  S.  v.  Swift  & 
Co.  (C.  C.  1903)  122  Fed.  529,  mod- 
ified (1905)  25  Sup.  Ct.  276,  196  U. 
a  375,  49  L.  Ed.  518. 

Commerce  among  the  states,  within 
the  exclusive  regulating  power  of  con- 
gress, "consists  of  intercourse  and  traf- 
fic between  their  citizens,  and  includes 
the  transportation  of  persons  and  prop- 
erty, as  well  as  the  purchase,  sale,  and 
exchange  of  commodities/9  In  re 
Greene  (C.  C.  1892)  52  Fed.  104;  In- 
terstate  Amusement  Co.  v.  Albert 
(Tenn.  1913)  161  S.  W.  488. 

A  vessel  while  carrying  a  cargo  from 
San  Francisco  to  San  Diego  is  engaged 
in  commerce  with  foreign  nations,  and 
such  commerce  is  subject  to  regulation 
by  Congress.  Lord  v.  Goodall.  N.  & 
P.  S.  S.  Co.  (1880)  102  U.  S.  541,  543, 
26  L.  Ed.  224. 

Commerce  with  foreign  countries  and 
among  the  states,  strictly  considered, 
consists  in  "intercourse"  and  "traffic," 
including  in  these  terms  navigation  and 
the  transportation  of  persons  and  prop- 
erty, as  well  as  purchase,  sale,  and  ex- 
change of  commodities.  Mobile  County 
▼.  Kimball  (1880)  102  U.  S.  691,  26 
L.  Ed.   238. 

The  power  of  congress  to  regulate  in- 
terstate or  foreign  commerce  includes 
the  power  to  legislate  upon  the  subject 
of  private  contracts  in  respect  to  such 
commerce.  Addyston  Pipe  &  Steel  Co. 
v.  U.  S.  (1899)  20  Sup.  Ct  96,  175  U. 
S.  211,  44  L.  Ed.  136,  modifying  judg- 
ment IJ.  S.  v.  Addyston  Pipe  &  Steel 
Co.  (1898)  85  Fed.  271,  29  C.  C.  A 
141. 

"Interstate  commerce"  consists  of  in- 
tercourse and  traffic  between  the  citi- 
zens or  inhabitants  of  different  states, 
and  includes  not  only  the  transporta- 
tion of  persons  and  property  and  the 
navigation  of  public  waters  for  that 
purpose,  but  also  the  purchase,  sale, 
and  exchange  of  commodities.    Id. 

Commerce  among  the  states  embrac- 
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es  navigation,  intercourse,  communica- 
tion, traffic,  the  transit  of  persons,  and 
the  transmission  of  messages  by  tele- 
graph. Champion  v.  Ames  (1903)  23 
Sup.  Ct.  321,  325,  188  U.  S.  321,  47  L. 
Ed.  492. 

Commerce  is  conducted  among  the 
states,  within  the  meaning  of  the  fed- 
eral Constitution,  by  a  corporation  en- 
gaged in  imparting  instruction  by  cor- 
respondence, whose  business  involves 
the  solicitation  of  students  in  other 
states  by  local  agents,  who  are  also 
to  collect  and  forward  to  the  home  office 
the  tuition  fees,  and  the  systematic  in- 
tercourse between  the  corporation  and 
its  scholars  and  agents,  wherever  situ- 
ated, and  the  transportation  of  the 
needful  books,  apparatus,  and  papers. 
International  Text -Book  Co.  v.  Pigg 
(1910)  30  Sup.  Ct.  481,  484,  217  U.  S. 
91,  54  L.  Ed.  678,  27  L.  R.  A.  (N.  S.) 
493,  18  Ann.  Gas.  1103. 

While  commerce  is  defined  to  be  an 
exchange  of  commodities,  it  is  broader, 
and  includes  navigation  and  all  forms 
of  intercourse,  whether  by  communica- 
tion, by  telegram,  or  travel  by  passen- 
gers on  trains  or  boats.  Kalen  v.  U. 
S.  (1912)  196  Fed.  888,  116  C.  C.  A. 
450. 

Commerce  with  foreign  nations  and 
among  the  several  states  can  mean 
nothing  more  than  intercourse  with 
those  nations,  and  among  those  states, 
for  purposes  of  trade,  be  the  object  of 
the  trade  what  it  may;  and  this  inter- 
course must  include  all  the  means  by 
which  it  can  be  carried  on,  whether  by 
the  free  navigation  of  the  waters  of  the 
several  states,  or  by  a  passage  over 
land  through  the  states,  where  such 
passage  becomes  necessary  to  the  com- 
mercial intercourse  between  the  states. 
It  is  this  intercourse  which  Congress 
is  invested  with  the  power  of  regulating, 
and  with  which  no  state  has  a  right  to 
interfere.  But  this  power,  which  com- 
prehends the  use  of  and  passage  over 
the  navigable  waters  of  the  several 
states,  does  by  no  means  impair  the 
right  of  the  state  government  to  legis- 
late upon  all  subjects  of  internal  police 
within  their  territorial  limits,  which  is 
not  forbidden  by  the  Constitution  of  the 
United  States,  even  although  such  leg- 
islation may  indirectly  and  remotely 
affect  commerce,  provided  it  do  not  in- 
terfere with  the  regulations  of  Congress 
upon  the  same  subject.  Corfield  v.  Cor- 
yell (C.  C.  1823)  Fed.  Cas.  No.  3,230. 

Interstate  commerce,  subject  to  regu- 
lation by  Congress,  includes  not  simply 
the  buying  and  selling  of  goods,  but  also 
the  means  of  their  transportation,  and 
of  the  transportation  of  persons  engag- 
ed therein.  Illinois  v.  Bock  Island  & 
P.  R.  Co.  (C.  C.  1896)  71  Fed.  753,  756. 

Commerce  between  the  several  states 
means  more  than  mere  transportation 
of  commodities,  and  comprises  commer- 
cial intercourse  in  all  of  its  phases.  In 
re  Bergen  (C.  C.  1900)  115  Fed.  339. 

Commerce  is  the  sale  or  exchange  of 
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commodities,  but  that  which  the  law 
looks  upon  as  the  body  of  commerce  is 
not  restricted  to  specific  acts  of  sale 
or  exchange.  It  includes  the  inter- 
course— all  the  initiatory  and  interven- 
ing acts,  instrumentalities,  and  dealings 
—that  directly  bring  about  the  sale  or 
exchange.  U.  S.  v.  Swift  &  Co.  (C.  C. 
1903)  122  Fed.  529,  decree  modified 
Swift  &  Co.  v.  U.  S.  (1905)  25  Sup.  Ct. 
276, 196  U.  S.  375,  49  L.  Ed.  518. 

Interstate  commerce  is  the  trading 
and  trafficking  in  commodities  between 
and  amongst  citizens  of  different  states; 
it  is  transporting  by  common  carriers 
passengers  and  property  from  one  state 
into  another  state;  the  selling  and  buy- 
ing of  commodities  by  a  citizen  of  one 
state  to  a  citizen  of  another  state, 
which  are  to  be  transported  from  the 
state  of  the  seller  to  that  of  the  buyer, 
or  to  another  state  and  there  resold  or 
used;  "citizen"  including  an  individual 
firm  or  corporation.  Howard  v.  Illinois 
Cent.  R.  Co.  (C.  C.  1907)  148  Fed.  997, 
affirmed  (1908)  28  Sup.  Ct  141,  207  U. 
S.  463,  52  L.  Ed.  297. 

Commerce,  within  the  meaning  of  this 
clause  means  commercial  intercourse  in 
all  its  branches.  Snead  v.  Central  of 
Georgia  Ry.  Co.  (C.  C.  1907)  151  Fed. 
608. 

Employes  of  persons  or  corporations 
engaged  in  commerce  are  instrumentali- 
ties of  commerce,  and  a  restrictive  or 
benevolent  regulation  of  those  employes 
is  within  the  power  of  Congress.    Id. 

Commerce  undoubtedly  is  traffic,  but 
is  something  more,  it  is  intercourse. 
It  describes  the  commercial  intercourse 
between  nations  and  parts  of  nations 
in  all  its  branches,  and  is  regulated  by 
prescribed  rules  for  carrying  on  that 
intercourse.      U.    S.    v.    Scott    (D.    C. 

1906)  148  Fed.  431. 

"Interstate  commerce"  comprehends 
intercourse  for  the  purposes  of  trade 
in  any  and  all  of  its  forms,  including 
transportation,  purchase,  sale  and  ex- 
change of  commodities  between  the  citi- 
zens of  different  states;  and  if  any 
commercial  transaction  reaches  an  en- 
tirety in  two  or  more  states,  and  if  the 
parties  dealing  with  reference  to  that 
transaction  deal  from  different  states,  • 
then  the  whole  transaction  is  a  part 
of  the  interstate  commerce  of  the  Unit- 
ed States,  and  subject  to  regulation  by 
Congress  under  the  Constitution.  In 
re  Charge  to  Grand  Jury  (D.  C.  1907) 
151  Fed.  834. 

The  commerce  clause  empowers  Con- 
gress to  regulate  the  adjuncts  of  inter- 
state commerce,  as  well  as  such  com- 
merce itself.     U.   S.   v.   Adair   (D.   C. 

1907)  152  Fed.  737,  judgment  reversed 
Adair  v.  U.  S.  (1908)  28  Sup.  Ct.  277, 
208  U.  S.  161,  52  L.  Ed.  436,  13  Ann. 
Cas.  764. 

Commerce  consists  in  intercourse  and 
traffic,  including  in  these  terms  naviga- 
tion, and  the  transportation  and  transit 
of  persons  and  property,  as  well  as  the 
purchase,  sale,  and  exchange  of  com- 
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modi  ties.  U.  S.  v.  Westman  (D.  G. 
1910)  182  Fed.  1017. 

Commerce  being  intercourse,  it  is  un- 
important, in  determining  whether  a 
transaction  was  interstate  commerce, 
whether  the  negotiations  were  conduct- 
ed by  mail,  by  traveling  salesmen,  by 
telegraph,  or  by  telephone.  U.  S.  v. 
Tucker  (D.  C.  1911)  188  Fed.  741. 

Every  negotiation,  initiatory  and  in- 
tervening act,  contract,  trade,  and  deal- 
ing between  citizens  of  any  state  or 
territory,  or  the  District  of  Columbia, 
with  those  of  another  political  division 
of  the  United  States,  which  contem- 
plates and  causes  importation  from  one 
such  division  to  another,  whether  it 
be  of  goods,  persons,  or  information, 
is  a  transaction  of  interstate  commerce. 
Id. 

An  investment  company,  whieh  makes 
contracts  upon  which  the  other  parties 
make  monthly  payments,  and  also 
makes  loans  to  its  contract  holders  se- 
cured by  mortgage,  although  doing  busi- 
ness in  different  states,  held  not  en- 
gaged in  interstate  commerce,  within 
the  commerce  clause.  Standard  Home 
Co.  v.  Davis  (D.  C.  1914)  217  Fed.  904. 

The  absolute  power  of  Congress  to 
regulate  commerce,  being  without  limit 
or  extent,  includes  the  power  to  regu- 
late the  use  of  all  means  and  instru- 
mentalities used  in  commerce,  whether 
on  sea,  navigable  rivers  and  lakes,  in 
harbors  or  on  land,  irrespective  of 
whether  a  State  has  attempted  to  reg- 
ulate the  same  matter  or  not  (1899) 
22  Op.  Atty.  Gen.  501,  646. 

Commerce  is  not  restricted  to  the 
purchase  and  sale  of  commodities,  but 
includes  also  navigation,  intercourse, 
and  the  reception,  transportation,  and 
delivery  of  passengers  and  freight  by 
land  and  water,  and  also  the  means  and 
instrumentalities  used  in  such  com- 
merce.   Id. 

Commerce  relates  to  trade;  inter- 
course may  be  carried  on  without  trade. 
Commerce,  therefore,  includes  no  inter- 
course but  that  which  consists  in  trade 
or  traffic,  and  certainly  does  not  in- 
clude jurisdiction.  Caldwell  v.  State 
(Ala.  1832)   1  Stew.  &  P.  327. 

The  term  "commerce,"  as  employed 
in  this  clause,  is  not  limited  to  an  ex- 
change of  commodities  only,  but  in- 
cludes, as  well,  "intercourse"  with  for- 
eign nations  and  between  the  states, 
and  the  term  "intercourse"  includes 
the  transportation  of  passengers.  Peo- 
ple v.  Raymond  (1868)  34  Cal.  492. 

The  Idaho  public  utilities  act  held 
not  violative  of  the  commerce  clause. 
Idaho  Power  &  Light  Co.  v.  Blomquist 
(Idaho,  1914)   141  P.  1083. 

"Commerce,"  in  a  general  sense, 
means  an  interchange  or  mutual  change 
of  goods,  wares,  products,  or  property 
of  any  kind  between  nations  or  individ- 
uals, either  by  barter  or  by  purchase 
and  sale,  but  in  its  constitutional  sense 
it  also  means  intercourse  and  naviga- 
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tion.    Fuller  v.  Chicago  &  N.  W.  R.  Co. 
(1871)  31  Iowa,  187. 

"Commerce"  is  the  interchange  or 
mutual  change  of  goods,  productions, 
or  property  of  any  kind  between  na- 
tions or  individuals,  while  "transporta- 
tion" is  the  means  by  which  commerce 
is  carried  on.  Council  Bluffs  v.  Kan- 
sas City,  St  J.  &  C.  B.  R.  Co.  (1876) 
45  Iowa,  338. 

The  natural  flight  of  wild  fowl  from  ' 
one  point  to  another  does  not  constitute 
"commerce"  within  the  commerce 
clause  of  the  federal  Constitution,  un- 
less the  word  be  expanded  beyond  any 
significance  heretofore  given  it.  State 
v.  McCullagh  (1915)  153  P.  657,  96 
Kan.  786. 

"Interstate  commerce"  within  the  ex- 
clusive jurisdiction  of  Congress,  in- 
volves, as  an  essential  and  indispensa- 
ble element,  the  transportation  of  prop- 
erty or  intelligence  from  one  state  to 
another,  embracing  not  only  the  prop- 
erty or  intelligence  so  sent,  but  the 
physical  agencies,  as  the  railroad,  ex- 
press and  telegraph  companies  engaged 
in  the  commerce,  and  their  employes, 
as  well  as  all  persons  who  are  directly 
connected  as  principals  or  agents  in 
carrying  on  the  business,  except  that 
as  applied  to  intelligence  it  does  not 
include  all  persons  who  write  letters, 
but  is  confined  to  those  persons,  such 
as  the  postal  authorities  and  employes 
of  telegraph  companies,  through  whose 
agency  or  instrumentality  the  intelli- 
gence desired  to  be  sent  is  conveyed, 
and  those  who  send  or  exchange  intelli- 
gence as  an  essential  part  of  their  busi- 
ness and  that  directly  results  in  the 
transportation  of  property.  United 
States  Fidelity  &  Guaranty  Co.  ▼. 
Commonwealth  (Ky.  1910)  129  S.  W. 
314. 

Defendant,  a  foreign  corporation,  op- 
erated a  scheme  to  obtain  commercial 
credits  by  publishing  a  list  of  attor- 
neys throughout  the  United  States,  to 
promptly  remit  all  moneys  collected, 
and  placed  in  the  hands  of  subscribing 
business  concerns  throughout  the  Unit- 
ed States.  The  attorneys  paid  defend- 
ant for  advertisement  or  representa- 
tion in  the  list,  and  also  agreed  to  fur- 
nish defendant's  business  customers 
gratis  credit  reports  direct  concerning 
business  houses  in  the  vicinity  of  the 
attorney's  residence  with  whom  the 
business  subscribers  were  contemplat- 
ing contracts.  These  reports  were  sent 
through  the  mail  irregularly  and  had 
no  direct  relation  to  the  sale  of  goods 
to  be  transported  in  interstate  com- 
merce. Held,  that  the  furnishing  of 
such  reports  by  defendant  through  its 
attorneys  waa  not  "interstate  com- 
merce," so  as  to  relieve  defendant  from 
liability  for  a  license  tax  under  £y.  St. 
f  4224  (Russell's  St  f  6157),  providing 
that  each  corporation  and  its  represent- 
atives in  the  state,  engaging  in  report- 
ing credits,  shall  pay  a  license  tax  of 
$100.    Id. 
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"Commerce"  is  defined  as  "the  ex- 
change of  merchandise  on  a  large  scale 
between  different  places  or  communi- 
ties." In  re  Opinion  of  the  Justices 
(1910)  91  N.  E.  405,  204  Mass.  607. 

The  sending  of  means  of  education  by 
correspondence  through  the  mails  is 
commerce.  Marconi  Wireless  Telegraph 
Go.  of  America  v.  Commonwealth 
(1914)  KtfN.  E.  310,  218  Mass.  558. 

Rafting  logs  is  not  engaging  in  com- 
merce between  the  states,  though  in- 
cidentally connected  with  it.  Tittaba- 
was8ee  Boom  Co.  v.  Cunning  (Mich. 
1883)  Howell,  N.  P.  82. 

"Commerce"  is  a  term  of  the  largest 
import,  including  intercourse  for  the 
purpose  of  trade  in  any  and  all  forms, 
including  purchase,  sale,  and  exchange 
of  commodities  between  citizens  of  one 
country  and  citizens  or  subjects  of  other 
countries,  and  between  citizens  of  dif- 
ferent stateB.  Imperial  Curtain  Co.  v. 
Jacob  (Mich.  1910)  127  N.  W.  772,  17 
Detroit  Leg.  N.  751. 

"Commerce,"  from  a  legal  standpoint, 
consists  in  the  various  agreements 
which  have  for  their  objects  to  facili- 
tate the  exchange  of  the  products  of 
the  earth  or  industry  of  man,  with  in- 
tent to  realize  a  profit  In  a  narrow 
sense,  "it  signifies  any  reciprocal  agree- 
ment between  two  persons  by  which  one 
delivers  to  the  other  a  thing  which  the 
latter  accepts,  and  for  which  he  pays 
a  consideration."  As  used  in  the  fed- 
eral constitution,  it  includes  not  only 
traffic,  but  intercourse  and  navigation. 
Crow  v.  State  (1851)  14  Mo.  237. 

"Commerce,"  as  used  in  the  com- 
merce clause,  includes  traffic,  or  buying 
and  selling,  methods  of  intercourse, 
transportation,  and  transmission  of  in- 
formation. Kansas  City  v.  McDonald 
(Mo.  1915)  175  S.  W.  917. 

"Commerce"  relates  to  dealings  with 
foreign  nations.  "Trade"  means  mu- 
tual traffic  among  the  citizens  of  a 
state  or  nation,  or  the  buying,  selling, 
or  exchange  of  articles  between  mem- 
bers of  the  same  community.  People  v. 
Fisher  (N.  Y.  1835)  14  Wend.  9,  28 
Am.  Dec.  501. 

"Commerce,"  as  used  in  this  clause, 
involves  trade  and  commercial  rela- 
tions and  intercourse  among  citizens  of 
different  states  or  countries,  and  com- 
prehends navigation  between  the  United 
States  and  foreign  countries,  and  the 
transportation  by  land  or  water  of  per- 
sons or  property  between  the  different 
states  and  in  foreign  countries  consti- 
tutes interstate  and  foreign  commerce. 
People  ex  reL  Freel  v.  Downs  (1911) 
136  N.  Y.  Supp.  440. 

Act  of  bank  in  collecting  draft  for 
price  of  interstate  shipment  of  whisky, 
held  an  act  of  interstate  commerce,  and 
not  a  violation  of  the  laws  of  this  state 
regulating  the  sale  of  intoxicating  liq- 
uors. State  v.  Fisher  (N.  C.  1913)  77 
S.  E.  121. 

The  term  "interstate  commerce"  in- 
cludes instrumentalities  and  agencies  by 
which  it  is  conducted,  and  the  power  of 


Congress  extends  to  the  regulation  of 
such  instrumentalities,  including  the 
right  to  legislate  for  the  welfare  of  per- 
sons operating  them.  Lloyd  v.  North 
Carolina  R.  Co.  (1913)  78  S.  E.  489, 
162  N.  C.  485. 

"Commerce"  means  not  only  traffic, 
but  also  intercourse,  between  nations. 
State  v.  Foreman  (1835)  16  Tenn.  (8 
Terg.)  256. 

A  contract  to  furnish  theatrical  com- 
panies as  agent  to  the  owners  of  vari- 
ous theaters  for  a  certain  sum  and  a 
percentage  of  the  amount  paid  the  ac- 
tors, by  which  complainant  agreed  to 
furnish  such  companies  for  defendant's 
theater,  held  not  to  involve  interstate 
commerce.  Interstate  Amusement  Co. 
v.  Albert  (1913)  161  S.  W.  488,  128 
Tenn.  417. 

The  power  of  Congress  over  inter- 
state commerce  extends  to  all  agencies 
and  instrumentalities  through  which  it 
is  carried  on.  Southern  Ry.  Co.  v. 
Railroad  Commission  of  Indiana  (Ind. 
1913)  100  N.  E.  337;  Freeman  v. 
Powell  (Tex.  Civ.  App.  1911)  144  S.  W. 
1033,  writ  of  error  denied  Powell  v. 
Freeman  (Tex.  Civ.  App.  1912)  148 
S.  W.  290. 

Commerce  among  the  states  compre- 
hends intercourse  for  the  purpose  of 
trade  in  any  and  all  its  forms,  including 
the  transportation,  purchase,  sale,  and 
exchange  of  commodities '  between  the 
citizens  of  different  states.  State  v. 
Peet  (1908)  68  A.  661,  80  Vt  449. 

The  common  idea  of  commerce  is  re- 
ciprocal agreements  by  which  one  per- 
son delivers  to  another  a  materia]  thing 
for  money,  which  is  a  sale,  or  for  an- 
other thing,  which  is  an  exchange.  In: 
teraational  Text-Book  Co.  v.  Lynch 
(1908)  69  A.  541,  81  Vt.  101. 

The  word  "commerce,"  as  used  in  the 
federal  Constitution,  is  a  comprehensive 
term,  and  means  more  than  traffic. 
Sperry  &  Hutchinson  Co.  v.  Hill  (W. 
Va.  1915)  86  S.  E.  748. 

R.  S.  Wis.  1898,  §  1770b,  as  amended 
by  Laws  1899,  c.  351,  §  27,  Laws  1901, 
cc.  399,  434,  Laws  1903,  c.  124,  and 
Laws  1905,  c.  506,  requires  foreign  cor- 
porations doing  business  in  the  state  to 
take  certain  steps,  and  forbids  any 
corporation  which  has  not  complied 
with  the  statute  to  transact  business, 
acquire,  hold,  or  dispose  of  property  in 
the  state,  and  provides  that  every  con- 
tract made  by  or  on  behalf  of  any  such 
corporation  which  has  not  complied  with 
the  statute,  "affecting  the  personal  lia- 
bility thereof,"  or  relating  to  property 
within  the  state,  shall  be  void  in  its  be- 
half. A  resident  of  the  state,  by  letter, 
employed  a  stockbroker  residing  in  New 
York  to  purchase  in  New  York  shares  of 
stock  of  a  corporation  foreign  to  Wis- 
consin, and  transmit  the  same  to  Wis- 
consin, where  the  resident  was  to  pay 
through  the  usual  collection  agents,  and 
the  broker  fully  performed  in  New  York 
all  the  contract,  except  the  act  of  de- 
livering the  stock  certificates  and  col- 
lecting  the  payment     Held,   that   the 
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transaction  constituted  an  act  of  in- 
terstate commerce.  Catlin  &  Powell  v. 
Schuppert  (1907)  110  N.  W.  818,  130 
Wis.  642. 

The  word  "commerce,"  as  used  in 
the  federal  Constitution,  comprehends 
all  of  the  intercourse  between  the  par- 
ties necessarily  or  ordinarily  involved 
in  a  commercial  transaction  with  ref- 
erence to  merchantable  commodities, 
etc.  Loverin  &  Browne  Oo.  v.  Travis 
(Wis.  1908)  115  N.  W.  829;  F.  A. 
Patrick  &  Co.  v.  Deschamp  (1911)  129 
N.  W.  1096,  145  Wis.  224. 

The  regulation  of  the  relation  of 
master  and  servant,  as  to  acts  done  in 
interstate  commerce,  as  to  the  respon- 
sibility of  the  master  for  injuries  to  a 
servant,  and  as  to  limiting  the  hours 
of  labor,  is  within  the  power  conferred 
on  Congress  by  the  interstate  com- 
merce clause.  State  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (1908)  117  N.  W.  686, 
136  Wis.  407. 

Commerce  includes  sale  or  barter, 
with  incidents  thereof,  communication, 
and  transportation  of  passengers  or 
goods.  Ruck  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (1913)  140  N.  W.  1074,  153 
Wis.  158. 

69.  Navigation  and  shipping  In  gen- 
eral.—This  power  in  congress  extends 
to  navigation  carried  on  by  vessels  ex- 
clusively employed  in  transporting  pas- 
sengers, and  to  vessels  propelled  by 
steam  or  fire,  as  well  as  to  other  ves- 
sels. Gibbons  v.  Ogden  (1824)  22  U. 
S.  (9  Wheat)  1,  6  L.  Ed.  23. 

The  word  "commerce"  comprehends 
navigation,  and  a  power  to  regulate 
navigation  is  as  expressly  conferred  as 
if  that  term  had  been  added.    Id. 

The  power  to  regulate  commerce  in- 
cludes the  regulation  of  navigation, 
and  the  power  to  regulate  navigation  is 
the  power  to  prescribe  rules  in  con- 
formity with  which  navigation  must  be 
•carried  on,  and  extends  to  persons  who 
conduct  it  as  well  as  to  the  instru- 
ments used.  Cooley  v.  Board  of  War- 
dens of  Port  of  Philadelphia  (1851)  12 
How.  299,  315,  13  L.  Ed.  996. 

A  steamboat  employed  as  a  lighter 
and  towboat,  sometimes  towing  vessels 
beyond  the  outer  bar  of  the  bay  and 
into  the  gulf  of  Mexico,  several  miles, 
is  not  engaged  exclusively  in  domestic 
trade  and  commerce  of  the  state,  and 
so  subject  to  state  regulation  by  a  law 
conflicting  with  the  act  of  congress  on 
the  same  subject.  Foster  v.  Daven- 
port (1859)  22  How.  244,  245,  16  L. 
Ed.  248. 

Comp.  St.  §  7778,  providing  that  no 
bill  of  sale,  mortgage,  hypothecation, 
or  conveyance  of  any  vessel  of  the 
United  States  shall  be  valid  against  any 
person  other  than  the  grantor  or  mort- 
gagor, his  heirs  and  devisees,  and  per- 
sons having  actual  notice  thereof,  un- 
less such  bill  of  sale,  mortgage,  hy- 
pothecation, or  conveyance  be  recorded 
in  the  office  of  the  collector  of  the  cus- 
toms when  such  vessel  is  registered  or 
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enrolled,  is  constitutional  White's 
Bank  v.  Smith  (1868)  7  WalL  646,  655, 
19  L.  Ed.  211. 

A  steamer  employed  in  the  transpor- 
tation of  goods  on  a  river,  within  the 
state  of  Michigan,  destined  for  other 
states,  and  goods  brought  from  with- 
out the  limits  of  Michigan  and  destin- 
ed to  places  within  that  state,  is  engag- 
ed in  commerce  between  the  states, 
and,  however  limited  that  commerce  is, 
so  f«ir  as  it  goes  it  is  subject  to  the 
regulation  of  congress.  The  Daniel 
Ball  (1870)  77  U.  S.  (10  WalL)  557, 
19  L.  Ed.  999. 

While  navigating  the  high  seas,  be- 
tween ports  of  the  same  state,  a  ves- 
sel of  the  United  States  is,  together 
with  the  business  in  which  she  is  en- 
gaged, subject  to  the  regulating  power 
of  congress.  Lord  v.  Goodall,  Nelson 
&  Perkins  S.  S.  Co.  (1881)  102  U.  & 
541,  26  L.  Ed.  224. 

Power  to  enact  statute  as  to  enroll- 
ment and  licensing  of  vessel,  see  Wig- 
gins Ferry  Co.  v.  City  of  East  St.  Lou- 
is (1882)  2  Sup.  Ct  257,  107  U.  & 
365,  27  L.  Ed.  419. 

Under  its  power  to  regulate  com- 
merce, congress  had  authority  to  pass 
the  act  of  March  3,  1851,  limiting  the 
liability  of  owners  of  vessels.  Provi- 
dence &  N.  Y.  S.  S.  Co.  v.  Hill  Mfg. 
Co.  (1883)  3  Sup.  Ct.  379,  393, 109  U. 
S.  578,  27  L.  Ed.  1038. 

Any  control  or  regulation  by  a  state 
of  the  navigation  of  its  waters  is  an 
encroachment  upon  the  powers  of  Con- 
gress. Gloucester  Ferry  Co.  v.  Penn- 
sylvania (1885)  5  Sup.  Ct  826, 114  U. 
.  S.  196,  29  L.  Ed.  158. 

The  power  to  regulate  commerce 
with  foreign  states  and  among  the 
several  states  includes  the  power  to 
prescribe  the  rule  by  which  commerce 
is  to  be  governed,  is  complete  in  itself 
and  may  be  exercised  to  its  utmost  ex- 
tent, and  is  limited  only  by  the  Consti- 
tution, and  comprehends  navigation 
within  the  limits  of  every  state  so  far 
as  such  navigation  is  connected  with 
interstate  or  foreign  commerce.  Scran- 
ton  v.  Wheeler  (1900)  21  Sup.  Ct  48, 
55,  179  U.  S.  141,  45  L.  Ed.  126. 

The  right  of  congress  to  regulate 
commerce  involves  the  right  to  regu- 
late navigation,  and  this,  in  turn,  in- 
volves the  use  of  submerged  lands,  in 
so  far  as  such  use  is  essential  to  the 
maintenance  of  the  public  highway; 
and  hence  the  title  of  a  riparian  own- 
er to  such  land  is  subject  to  the  right 
of  congress  to  occupy  it,  without  com- 
pensation, for  the  erection  of  struc- 
tures in  aid  of  commerce  between  the 
states,  and  it  is  immaterial  that  such 
structures  are  placed  in  shallow  water, 
near  the  shore,  so  as  to  interfere  with 
the  owner's  access  to  deep  water. 
Scranton  v.  Wheeler  (1893)  57  Fed. 
803,  6  C.  C.  A.  585,  judgment  revers- 
ed (1896)  16  Sup.  Ct  1206,  163  U.  S. 
703,  41  U  Ed,  318. 
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Act  Feb.  4,  1887,  |  20,  as  amended 
by  Act  June  29,  1906  (Comp.  St  f 
8592),  under  which  common  carriers  of 
interstate  commerce  on  water  upon  the 
Great  Lakes  may  be  required  to  adopt 
a  uniform  system  of  accounting,  is  a 
valid  exercise  of  congressional  power. 
Interstate  Commerce  Commission  y. 
Goodrich  Transit  Co.  (1912)  32  Sup, 
Ct  436,  224  U.  S.  194,  56  L.  Ed.  729, 
reversing  (Com.  C.  1911)  190  Fed. 
943. 

Under  the   power  to  regulate  com- 
merce congress  had  power  to  enact  the 
limited   liability  act.     U.   S.  v.  Ham- 
burg-Amerikanische,    etc.,    Gesellschaft 
(1914)  212  Fed.  40,  128  C.  C.  A.  496. 
Power  of  congress  to  regulate  com- 
merce with  foreign  nations  and  among 
the  several  states  includes  the  power 
to  regulate  navigation.    The  Wilson  v. 
U.  S.  (C.  C.  1820)  Fed.  Cas.  No.  17,- 
846;    The  Chusan  (C.  C.   1843)   Fed. 
Cas.  No.  2,717. 

The  power  of  congress  over  the  ves- 
sel is  coextensive  with  that  over  the 
cargo.  The  Wilson  v.  U.  S.  (C.  C. 
1820)  Fed.  Cas.  No.  17,846. 

The  navigation  between  different 
ports  on  a  public  river  within  the  same 
state  is  within  the  power  to  regulate 
commerce  among  the  states.  Silliman 
v.  Hudson  River  Bridge  Co.  (C.  O. 
1857)  Fed.  Cas.  No.  12,851. 

Congress  has  no  authority  to  legis- 
late in  respect  to  damages  done  on  land 
within  the  body  of  a  state  by  a  vessel 
upon  public  navigable  waters.  King 
v.  American  Transp.  Co.  (O.  C.  1859) 
Fed.  Cas.  No.  7,787. 

The  provisions  concerning  registry 
are  constitutional.  Act  July  29,  1850. 
Blanchard  v.  The  Martha  Washington 
(C.  C.  1860)  Fed.  Cas.  No.  1,513. 

A  steam  tug  employed  in  towing,  on 
the  Connecticut  river,  between  its 
mouth  and  city  of  Hartford,  and  exclu- 
sively within  the  limits  of  the  state  of 
Connecticut,  vessels  engaged  in  inter- 
state commerce,  such  tug  not  being  en- 
gaged otherwise  in  commerce,  is  not 
within  the  provisions  of  Act  June  8, 
1864  (13  Stat.  120)  §  4,  in  regard  to 
inspection.  The  Farragut  (C.  C.  1868) 
Fed.  Cas.  No.  4,677. 

It  is  not  material  that  the  vessels 
towed  were  engaged  in  interstate  com- 
merce.    Id. 

Torts  perpetuated  by  vessels  on  the 
high  seas  are  but  an  incident  of  com- 
merce the  regulation  of  which  is  con- 
ferred on  Congress,  and  it  can  make  a 
law  which  shall  affect  shipping,  leav- 
ing to  treaty  or  comity  the  application 
of  the  laws  of  foreign  nations  to  their 
shipping,  or  may  make  laws  which  shall 
operate  on  its  admiralty  or  other  courts 
and  include  all  vessels.  The  E.  B. 
.  Ward  (C.  C.  1883)  16  Fed.  255,  261. 

The  word  navigation  does  not  mean 
the  running  of  sawlogs  down  a  river. 
Duluth  Lumber  Co.  v.  St.  Louis  Boom 
&  Imp.  Co.  (C.  C.  1883)  17  Fed.  419, 
424. 


The  law  respecting  the  enrollment 
and  license  of  vessels  is  not  an  asser- 
tion by  congress  of  its  authority  for 
the  regulation  of  those  instrumentali- 
ties of  commerce  which  are  primarily 
the  legitimate  subjects  of  regulation 
by  the  states.  City  of  New  York  v. 
Independent  Steamboat  Co.  (C.  0. 
1885)  22  Fed.  801,  802. 

Act  March  3,  1851  (embodied  in  R. 
S.  §§  4282-1289;  Comp.  St  §§  8020- 
8027),  prescribing  the  rule  of  limited 
liability  for  the  benefit  of  the  owners 
of  ships  and  vessels,  is  valid  when  con- 
strued to  refer  only  to  maritime  losses 
in  respect  to  which  relief  can  be  given 
in  a  court  of  admiralty.  Goodrich 
Transp.  Co.  v.  Gagnon  (C.  C.  1888)  36 
Fed.  123,  128. 

Comp.  St.  §§  7778,  7779,  established 
a  rule  of  priority  between  mortgages 
and  conveyances  recorded  pursuant  to 
their  provisions.  The  right  of  Con- 
gress to  regulate  such  priorities  is  de- 
rived from  the  commerce  clause  of  the 
Constitution.  The  Gordon  Campbell 
(O.  C.  1904)  131  Fed.  963,  964. 

The  power  to  regulate  commerce  in- 
cludes the  power  to  pasB  laws  govern- 
ing wrecks  of  the  sea.  U.  S.  v.  Craig 
(C.  C.  1886)  28  Fed.  795,  797. 

The  power  to  regulate  commerce  in- 
cludes the  power  to  nationalize  ships 
built  and  owned  in  the  United  States 
by  registries  and  enrollments  and  the 
recording  of  the  muniments  of  title  of 
all  American  vessels.    Id. 

A  grant  of  the  bed  of  a  navigable 
stream  to  a  private  owner  leaves  the 
stream  subject  to  the  public  right  of 
navigation  and  the  control  of  Congress. 
Carver  v.  San  Pedro,  L.  A.  &  S.  L. 
R.  Co.   (C.  C.  1906)  151  Fed.  334. 

No  act  of  or  grant  by  an  executive 
department  of  the  United  States  can 
affect  the  right  of  the  public  to  use  the 
waters  of  a  navigable  stream  for  pur- 
poses of  navigation,  nor  the  power  of 
Congress  to  control  the  same.    Id. 

Under  its  constitutional  power  to 
regulate  commerce,  Congress  may  law- 
fully impose  conditions  upon  the  grant- 
ing of  clearance  to  vessels  as  a  means 
ef  enforcing  immigration  regulations. 
International  Mercantile  Marine  Co.  v. 
Stranahan  (C.  C.  1907)  155  Fed.  428, 
judgment  affirmed  Oceanic  Steam  Nav. 
Co.  v.  Stranahan  (1909)  29  Sup.  Ct 
671,  214  U.  S.  320,  53  L.  Ed.  1013,  and 
International  Mercantile  Marine  Co.  v. 
Stranahan  (1909)  29  Sup.  Ct  678,  214 
U.  S.  344,  53  L.  Ed.  1024. 

Comp.  St.  §  9917,  is  within  the  pow- 
er of  Congress  so  far  as  navigation 
comes  within  the  provisions  of  inter- 
state commerce  or  within  the  admiralty 
and  maritime  jurisdiction.  U.  S.  v. 
Banister  Realty  Co.  (C.  0.  1907)  155 
Fed.  583. 

Congress  has  power  to  regulate  the 
building  and  equipment  of  vessels  in 
the  United  States,  whether  for  foreign 
or    interstate    commerce.      U.     S.    v. 
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Jackson   (D.  0.  1841)    Fed.  Gas.  No. 

15,458. 

The  navigation  laws  do  not  apply  to 
the  case  of  a  vessel  whose  trips  are 
confined  to  points  inside  one  state  and 
have  no  connection  with  any  point  out- 
side that  state.  The  Gretna  Green  (D. 
C.  1883)  20  Fed.  901. 

Congress  has  power  to  regulate  by 
la.w  the  navigation  of  boats  and  vessels 
floating  in  the  navigable  waters  of  the 
United  States  when  engaged  exclusive- 
ly in  the  domestic  commerce  of  the 
states.  U.  S.  v.  Burlington  &  Hender- 
son Co.  Ferry  Co.  (D.  C.  1884)  21  Fed. 
331. 

The  power  of  Congress  to  enact  Act 
March  3,  1851,  §  3  (R.  S.  §  4283,  Oomp. 
St.  §  8021),  is  to  be  found  only  in  this 
clause  of  the  Constitution.  To  bring 
a  vessel  within  the  terms  of  said  sec- 
tion, she  must  be  engaged  in  foreign 
or  interstate  commerce.  A  tug  engag- 
ed in  towing  into  the  waters  and  porta 
of  other  states  vessels  engaged  in 
interstate  commerce  is  as  much  engag- 
ed in  such  commerce  as  are  the  ves- 
sels themselves,  and  hence  such  a  tug 
may  limit  its  liability,  under  said  sec- 
tion. In  re  Vessel  Owners'  Towing 
Co.  (D.  O.  1886)  26  Fed.  169,  170. 

Act  March  3,  1851,  in  limitation  of 
liability,  so  far  as  applicable  to  marine 
torts  or  to  other  subjects  of  maritime 
jurisdiction,  is  within  the  constitutional 
power  of  congress,  independent  of  its 
relation  to  foreign  or  interstate  com- 
merce. Such  power  is  coextensive  with 
the  grant  of  the  judicial  power  "to  all 
cases  of  admiralty  and  maritime  juris- 
diction," and  of  all  necessary  legislative 
power  in  regulating  the  remedies  under 
that  jurisdiction.  The  Garden  City  (D. 
C.  1886)  26  Fed.  766,  following  In  re 
Long  Island  North  Shore  Passenger  and 
Freight  Transp.  Co.  (D.  C.  1881)  5 
Fed.  599. 

Act  June  19,  1886,  extending  the  ben- 
efits of  limited  liability  legislation  to 
"all  vessels  used  on  lakes  and  rivers  or 
in  inland  navigation,  including  canal 
boats,  barges,  and  lighters,"  is  valid, 
in  view  of  the  power  of  congress  to 
regulate  commerce,  because  the  law 
amended  excepted  from  its  operation 
inland  navigation  only  and  not  internal 
commerce,  as  insisted,  and  the  amend- 
ment extended  the  operation  of  the  law, 
not  to  internal  commerce,  but  to  inland 
navigation.  The  Katie  (D.  C.  18S9)  40 
Fed.  480,  7  L.  R.  A.  55. 

If  internal  commerce  is  affected,  it 
is  incidentally,  merely.  The  purpose  of 
the  legislature  being  legitimate,  and 
warranted  by  the  constitution,  it  is 
wholly  immaterial  to  the  consideration 
of  the  validity  of  its  action  that  some- 
where it  has  a  casual  or  contingent  ef- 
fect upon  the  domain  of  state  legisla- 
tion. .  Id. 

The  act  of  congress  limiting  the  lia- 
bility of  shipowners  in  certain  cases 
is  not  referable  to  that  clause  in  the 
constitution   giving  power   to  regulate 
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Interstate  commerce,  but  is  a  rale  of 
admiralty  procedure  enacted  under  the 
clause  granting  admiralty  jurisdiction, 
and  therefore  the  district  court  has  ju- 
risdiction of  a  proceeding  to  limit  the 
liability  of  the  owners  of  a  ship  for  a 
maritime  tort,  customarily  employed 
within  the  navigable  waters  of  a  state. 
The  Tolchester  (D.  C.  1890)  42  Fed. 
180. 

The  Savannah  being  a  navigable 
stream,  the  rights  of  the  owner  of  an 
adjoining  rice  field  in  the  ebb  and  flow 
of  the  tide  are  subordinate  to  the  con- 
trol of  the  government,  for  purposes 
of  navigation;  and,  it  having  determin- 
ed that  the  current  shall  be  confined  for 
the  purpose  of  scouring  and  deepening 
the  channel,  an  injury  resulting  from 
an  elevation  of  the  flow  of  the  tide, 
which  interferes  with  the  drainage  of 
the  rice  field,  is  damnum  absque  in- 
juria. Mills  v.  U.  S.  (D.  C.  1891)  46 
Fed.  738,  12  L.  R.  A.  673. 

Aside  from  the  grant  of  power  to  reg- 
ulate foreign  and  interstate  commerce, 
the  constitution  contains  no  direct  grant 
to  congress  of  legislative  power  over 
the  maritime  law.  The  City  of  Nor- 
walk  (D.  C.  1803)  55  Fed.  08,  decree 
modified  The  Transfer  No.  4  and  The 
Car  Float  No.  16  (1894)  61  Fed.  364, 
9  C.  C.  A.  521. 

The  owner  of  a  vessel  enrolled  under 
the  federal  statutes,  licensed  for  foreign 
and  domestic  trade,  and  cleared  from 
the  port  where  the  license  was  issued, 
who  took  a  cargo  of  potatoes  from  a 
point  in  Michigan  to  Milwaukee,  where 
she  exposed  them  for  sale  on  the  ves- 
sel, was  engaged  in  interstate  commerce 
under  a  valid  coasting  license.  Ex 
parte  Eaglesfield  (D.  C.  1910)  180  Fed. 
558. 

The  regulation  of  commerce  and  nav- 
igation being  entirely  within  the  control 
of  Congress,  there  is  no  authority  for 
an  executive  department  to  make  or 
enforce  rules  or  regulations  relative  to 
the  registry  of  vessels  or  kindred  mat- 
ters connected  with  such  subjects. 
(1899)  22  Op.  Atty.  Gen.  566. 

The  constitutional  power  vested  in 
congress  to  regulate  commerce  between 
the  several  states  necessarily  includes 
the  power  to  regulate  navigation,  as 
one  of  the  means  by  which  commerce 
is  carried  on,  and,  where  the  navigation 
extends  into  the  interior,  is  not  arrest- 
ed by  the  intervention  of  state  bounda- 
ries, but  the  grant  of  this  power  to 
congress  does  not  operate  as  an  abso- 
lute prohibition  to  the  states  to  legis- 
late on  the  subject  Pilotage  Com'rfl 
v.  The  Cuba  (1856)  28  Ala.  185. 

Act  July  29,  1850,  requiring  the 
transfer  of  a  vessel  to  be  recorded  in 
the  office  of  collector  of  customs  where 
the  vessel  is  registered  or  enrolled,  is 
within  the  power  of  congress  to  regu- 
late commerce.  Foster  v.  Chamberlain 
(1867)  41  Ala.  158. 

To  determine  what  shall  be  evidence 
of  title  to  vessels  is  within  the  power 
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of  congress  to  "regulate  commerce.* 
So  the  act  of  July  29,  1850,  as  to  re- 
cording mortgages,  controls  the  state 
statute  of  frauds.  Mitchell  v.  Steelman 
(1857)  8  Cal.  363. 

In  an  action  for  lumber  lost  while 
being  transported  on  the  Savannah  riv- 
er, defendant  sought  to  protect  himself 
under  Act  1851,  which  provides  that  the 
act  shall  not  apply  to  the  owner  or  own- 
ers of  any  canal  boat,  barge,  or  lighter, 
or  any  vessel  of  any  description  what- 
soever, "used  in  rivers  or  inland  nav- 
igation." Held,  that  the  court  proper- 
ly refused  to  charge  that,  if  the  boat 
was  lost  while  engaged  in  navigation  in 
tide  waters  between  Georgia  and  South* 
Carolina,  then  such  navigation  is  a  part 
of  the  interstate  commerce,  and  under 
the  constitution  is  under  the  control  of 
congress;  that,  if  such  facts  existed, 
defendant  under  such  act  is  only  lia- 
ble for  the  value  of  his  interest  in  the 
boat  and  her  freights,  if  he  were  not 
engaged  in  or  conniving  at  the  negli- 
gence which  caused  the  loss;  that,  if 
there  was  a  total  loss  of  the  vessel 
and  cargo  in  the  course  of  the  voyage, 
no  freights  were  earned,  and  defendant 
had  no  interest  in  the  freights;  and,  if 
the  vessel  and  cargo  were  a  total  loss 
during  the  voyage,  defendant  had  no 
further  interest  in  the  vessel  and  freight, 
and  is  relieved  from  liability  to  plain- 
tiff under  such  act  Plant  v.  Stovall 
(1869)  40  6a.  85. 

The  power  to  regulate  commerce  with 
foreign  nations  and  among  the  states 
includes  the  power  to  regulate  naviga- 
tion with  foreign  nations  and  among,  the 
states,  and  extends  both  to  salt  and 
fresh  waters,  and  beyond  as  well  as 
within  the  ebb  and  flow  of  tides.  It  is, 
however,  restricted  to  such  waters  as 
can  be  employed  in  commerce  between 
a  state  and  foreign  nations  or  some  oth- 
er state;  it  does  not  extend  to  those 
waters  within  a  state  from  which  a 
vessel  cannot  be  navigated  to  a  foreign 
port  or  to  another  state.  Moor  v.  Vea- 
rie  (1850)  31  Me.  360;  Id.,  32  Me.  343, 
52  Am.  Dec.  655. 

The  vessels  employed  upon  Lake  Erie 
and  that  chain  of  Great  Lakes,  are  not 
employed  in  'Inland  navigation,"  within 
the  meaning  of  the  act  of  1851,  limiting 
the  liability  of  shipowners.  American 
Transp.  Co.  v.  Moore  (1858)  5  Mich. 
368. 

The  limited  liability  act  of  congress, 
exempting  shipowners  from  personal 
liability  for  injuries  caused  by  the  neg- 
ligence of  those  in  charge  of  their  ves- 
sels, does  not  apply  to  boats  navigating 
streams  connecting  the  Great  Lakes. 
Cuddy  v.  Horn  (1881)  46  Mich.  596,  10 
N.  »W.  32,  41  Am.  Rep.  154. 

Under  the  power  to  regulate  com- 
merce,-etc.,  congress  may  regulate  the 
sale,  mortgage,  etc.,  of  United  States 
vessels  engaged  in  the  interstate  trade. 
Shaw  v.  McCandless  (1858)  36  Miss. 
296. 

The  act  of  congress  for  licensing 
vessels  to  be  employed  in  the  coasting 


trade  was  based  upon  the  power  to 
"regulate  commerce."  North  River 
Steamboat  Co.  v.  Livingston  (N.  Y. 
1825)  3  Cow.  713. 

The  act  of  congress  to  limit  the  lia- 
bility of  shipowners  is  not  applicable  to 
vessels  enrolled  and  licensed  for  the 
coasting  trade,  and  engaged  in  the 
transportation  of  freight  and  passen- 
gers on  the  rivers  and  lakes.  Chisholm 
v.  Northern  Transp.  Co.  (N.  Y.  1872) 
61  Barb.  363. 

Though,  the  power  of  Congress  to 
regulate  foreign  and  interstate  com- 
merce, extends  to  the  regulation  of  nav- 
igation, it  does  not  affect  the  rights  of 
the  people  of  the  state,  as  the  ultimate 
owners  of  the  soil  under  the  waters  of  a 
navigable  river  below  high-water  mark, 
aB  far  up  the  river  as  the  tide  ebbs  and 
flows;  and  R.  S.  8  3964  (Com p.  St  § 
7456),  making  railroads  post  roads,  and 
R.  S.  §  5264  (Comp.  St  §  10073),  al- 
lowing telegraph  companies  to  use  ma- 
terials from  public  lands,  do  not  op- 
erate as  an  appropriation,  for  the  pro- 
motion of*  interstate  or  foreign  com- 
merce, of  such  lands  under  water,  over 
which  a  railroad  and  telegraph  are  con- 
structed. Rumsey  v.  New  York  &  N. 
B.  R.  Co.  (1892)  63  Hun,  200,  17  N. 
Y.  Supp.  672. 

R.  S.  §§  4282,  4289  (Comp.  St.  §§ 
8020,  8027),  relating  to  the  limitation 
of  liability  of  the  owners  of  vessels 
"used  in  river  or  inland  navigation,"  do 
not;  embrace  the  case  of  a  vessel  on  a 
sound  of  limited  area  lying  entirely 
within  a  state;  Currituck  Sound,  N.  C, 
for  example.  Woodhouse  v.  Cain 
(1886)  95  N.  C.  113. 

The  commerce  clause  affords  ample 
protection  to  the  right  of  every  citi- 
zen to  free  navigation  of  the  Missis- 
sippi river,  whether  the  current  be  in 
one  state  or  another.  State  v.  Muncie 
Pulp  Co.  (1907)  104  S.  W.  437,  119 
Tenn.  47. 

70.  Navigable  waters.— For  other  de- 
cisions as  to  what  are  navigable  waters 
of  the  United  States  generally,  see 
Comp.  St.  §  9910,  and  notes  thereunder. 

The  Ohio  is  a  navigable  stream,  sub- 
ject to  the  commercial  power  of  con- 
gress, and  the  act  of  Virginia  author- 
izing a  bridge  to  be  constructed  so  as 
to  obstruct  navigation  affords  no  jus- 
tification to  the  bridge  company.  Penn- 
sylvania v.  Wheeling  &  B.  Bridge  Co. 
(1851)  54  U.  S.  (13  How.)  518,  14  L. 
Ed.  249. 

The  power  to  regulate  commerce 
comprehends  control  for  that  purpose, 
and  to  the  extent  necessary,  of  all 
the  navigable  waters  of  the  United 
States  which  are  accessible  from  a 
state  other  than  those  on  which  they 
lie;  and  includes  necessarily  the  power 
to  keep  them  open  and  free  from  any 
obstruction  interposed  by  the  states  or 
otherwise,  and  it  is  for  Congress  to  de- 
termine when  the  whole  power  shall 
be  brought  into  activity,  and  as  to  the 
regulations  and  sanctions  which  shall 
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be   provided.     Gilman   t.   Philadelphia 
(1865)  8  Wall.  713,  724,  18  L.  Ed.  96. 

Navigable  water  of  the  United  States 
distinguished  from  navigable  water  of 
the  state.  U.  S.  v.  The  Montello 
(1870)  11  Wall.  411,  414,  20  L.  Ed. 
191. 

The  power  vested  in  the  general  gov- 
ernment to  regulate  interstate  and  for* 
eign  commerce  involves  control  of  wa- 
ters of  the  United  States  which  are 
navigable  in  fact,  so  far  as  it  may  be 
necessary  to  insure  their  free  naviga- 
tion, when  by  themselves  or  their  con- 
nection with  other  waters  they  form  a 
continuous  channel  for  commerce  among 
the  states  or  with  foreign  countries. 
Escanaba  &  L.  M.  Transp.  Go.  v.  City 
of  Chicago  (1883)  2  Sup.  Ct  185,  188, 
107  U.  S.  678,  27  L.  Ed.  442. 

The  Chicago  river  and  its  branches 
are  navigable  waters  of  the  United 
States  over  which  Congress  may  exer- 
cise control  to  the  extent  necessary  to 
protect  free  navigation,  but  until  Con- 
gress acts  on  the  subject,  the  power  of 
spates  over  bridges  across  navigable 
streams  is  plenary,  and  an  ordinance 
passed  by  the  city,  in  exercise  of  its 
police  powers,  under  its  charter  regu- 
lating the  opening  and  closing  of  draws 
on  bridges  within  itB  limits  during  cer- 
tain hours  of  the  day,  does  not  violate 
this  clause.    Id. 

The  American  river,  in  California,  is 
a  navigable  water  of  the  United  States, 
and  as  such  under  the  control  of  the 
general  government,  so  far  as  may  be 
necessary  to  insure  its  free  navigation. 
Cardwell  v.  American  River  Bridge  Co. 
(1885)  5  Sup.  Ct  423,  113  U.  S.  205, 
28  L.  Ed.  959,  affirming  decree  (C.  C. 
1884)  19  Fed.  562. 

All  navigable  waters  are  under  the 
control  of  the  United  States  for  the 
purpose  of  regulating  and  improving 
navigation,  and,  though  the  title  to  the 
shore  and  submerged  soil  is  in  the  vari- 
ous states,  and  individual  owners  un- 
der them,  it  is  always  subject  to  the 
servitude  in  respect  to  navigation 
created  in  favor  of  the  federal  govern- 
ment by  the  Constitution.  Gibson  v. 
U.  S.  (1897)  17  Sup.  Ct.  578,  579,  166 
U.  S.  2G9,  41  L.  Ed.  996. 

The  term  "navigable  waters  of  the 
United  States"  refers  to  commerce  of 
a  substantial  and  permanent  character 
to  be  conducted  thereon;  the  power  of 
congress  to  regulate  such  waters,  while 
not  expressly  granted,  is  a  power  inci- 
dental to  its  powers  under  this  clause. 
Leovy  v.  U.  S.  (1900)  20  Sup.  Ct.  797, 
801,  177  U.  S.  621,  44  L.  Ed.  914. 

A  pass  or  crevasse  caused  by  the 
overflow  of  the  Mississippi  river  form- 
ing a  channel  to  the  Gulf  of  Mexico 
through  which  small  vessels  laden  with 
oysters  for  planting  and  a  few  cargoes 
of  willows  have  passed  held  not  naviga- 
ble water  of  the  United  States,  al- 
though exiBtent  for  60  years,  where  not 
used  for  interstate  commerce,  and 
where  the  gulf  end  of  the  pass  had 
been  closed.     Hence  a  dam  erected  at 
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the  river  bank  for  reclamation  purpos- 
es was  not  an  obstruction  within  the 
jurisdiction  of  the  United  States  courts. 
Id. 

Taking  of  sponges  from  land  under 
water  within  state  territory  limits  held 
not  subject  to  congressional  control. 
The  Abby  Dodge  v.  U.  S.  (1912)  32 
Sup.  Ct  310,  312,  223  U.  S.  166,  56  L. 
Ed.  390. 

Every  citizen  has  a  right  to  the  free 
navigation  of  the  public  waters  of  the 
United  States,  but  the  power  of  Con- 
gress to  regulate  commerce  among  the 
states  comprehends  the  control  for  that 
purpose  and  to  the  extent  necessary  of 
all  the  navigable  waters  of  the  United 
States.  Texarkana  &  Ft  S.  By.  Go. 
v.  Parsons  (1896)  74  Fed.  408,  410,  20 
C.  C.  A.  481. 

The  United  States  has  jurisdiction 
over  navigable  streams  so  far  as  may 
be  necessary  for  commercial  purposes. 
Jolly  v.  Terre  Haute  Drawbridge  Co. 
(C.  C.  1853)  Fed.  Cas.  No.  7,441. 

It  is  fundamental  law  throughout  the 
United  States  that  all  navigable  waters 
are  common  highways,  forever  free  to 
the  use  of  all  citizens  of  the  United 
States,  without  any  tax,  impost,  or 
duty  therefor.  Leverich  v.  City  of  Mo- 
bile (C.  C.  1867)  110  Fed.  170. 

The  power  of  congress  to  regulate 
commerce  includes,  for  the  purposes  of 
commerce,  control  of  all  the  navigable 
waters  of  the  United  States  which  are 
accessible  from  a  state  other  than  the 
one  in  which  they  lie ;  and  for  this  pur- 
pose they  are  the  waters  of  the  na- 
tion, and  subject  to  the  legislation  of 
congress  in  every  particular  affecting 
their  navigability  or  use  as  instruments 
or  means  of  commerce.  Hatch  v.  Wal- 
lamet  Iron-Bridge  Co.  (C.  G.  1881)  6 
Fed.  326. 

Statutes  passed  by  the  states  for 
their  own  uses,  declaring  small  streams 
navigable,  do  not  make  them  so  within 
the  meaning  of  any  constitutional  pro- 
vision, treaty,  or  ordinance  of  the  Unit- 
ed States.  Duluth  Lumber  Co.  v.  St. 
Louis  Boom  &  Improvement  Co.  (C.  G 

1883)  17  Fed.  419. 

The  act  of  February  14,  1859,  ad- 
mitting Oregon  into  the  Union,  which 
declares  that  the  navigable  waters 
therein  shall  be  common  highways,  and 
forever  free  to  the  citizens  of  the  Unit- 
ed States,  is  not  a  compact,  but  is  an 
absolute  and  valid  regulation,  which 
might  have  been  enacted  before  or  aft- 
er the  time  of  such  admission.  Walla- 
met  Iron-Bridge  Co.  v.  Hatch  (C.  C. 

1884)  19  Fed.  347. 

Land  completely  covered  at  low  tide 
by  the  waters  of  the  Chesapeake  bay, 
within  the  limits  of  the  state  of  Mary- 
land, was,  for  purposes  of  navigation, 
given  up  to  the  United  States  upon  the 
ratification  of  the  federal  constitution 
by  the  state,  by  virtue  of  the  provision 
giving  the  federal  government  powfr  to 
regulate  commerce,  and  though  the 
state  by  statute,  granted  such  land  to 
the  owners  of  the  adjacent  dry  land  as 
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far  as  to  the  channel  of  the  navigable 
waters,  such  grant  was  subject  to  the 
right  of  the  United  States  to  build 
lighthouses  for  commercial  purposes, 
and  the  owner  of  the  adjacent  land  is 
entitled  to  too  compensation  for  dam- 
ages resulting  from  the  erection  of 
such  structures.  Hill  v.  U.  S.  (C.  C. 
1889)  39  Fed.  172,  judgment  reversed 
(1893)  13  Sup.  Ot.  1011,  149  U.  S.  593, 
37  L.  Ed.  862. 

The  commerce  clause  includes  control 
of  the  navigable  waters  of  the  United 
States  so  far  as  may  be  necessary  to 
insure  free  navigation,  by  navigable 
waters,  meaning  those  navigable  in 
fact,  and  which  by  themselves,  or  by 
their  connections,  form  a  continuous 
channel  for  commerce  with  foreign 
countries  or  among  the  states.  Rice  v. 
Boss  (0.  O.  1891)  46  Fed.  211,  213. 

To  render  a  stream  wholly  within  a 
state  a  navigable  water  of  the  United 
States,  it  must  not  only  connect  with 
some  other  waterway  by  means  of 
which  interstate  or  foreign  commerce 
may  be  carried  on,  but  must  be  a  pub- 
lic highway  having  another  terminus 
or  landing,  which  is  or  may  be  used  by 
the  public.  Manigault  v.  S.  M.  Ward 
&  Co.  (0.  C.  1903)  123  Fed.  707,  judg- 
ment affirmed  Same  v.  Springs  (1905) 
26  Sup.  Ct  127,  199  U.  S.  473,  50  L. 
Ed.  274. 

Even  a  grant  of  the  bed  of  a  naviga- 
ble stream  to  a  private  owner  leaves 
the  stream  subject  to  the  public  right 
of  navigation  and  control  of  Congress.  * 
Carver  v.  San  Pedro,  L.  A.  &  S.  L!  R. 
Co.  (C.  C.  1906)  151  Fed.  334. 

The  term  "navigable  waters  of  the 
United  States"  applies:  First,  to  all 
waters  capable  of  sustaining  or  being 
used  for  interstate  or  foreign  com- 
merce, covering  every  part  of  any  body 
of  water,  tidal  or  otherwise,  any  por- 
tion of  which  is  capable  of  such  use; 
and,  second,  to  all  waters  under  the 
admiralty  and  maritime  jurisdiction 
of  the  United  States  and  over  which 
the  District  Court  of  the  United  States 
can  exercise  its  peculiar  admiralty  ju- 
risdiction. U.  S.  v.  Banister  Realty 
Co.  (C.  O.  1907)  155  Fed.  583. 

The  power  of  Congress  to  legislate 
with  respect  to  the  navigable  waters 
of  the  United  States  does  not  rest  alone 
upon  the  constitutional  provision  giv- 
ing it  power  to  regulate  interstate  com- 
merce, nor  alone  upon  the  provision  ex- 
tending the  judicial  power  of  the  Unit- 
ed States  to  all  cases  of  admiralty  or 
maritime  jurisdiction,  which  vests  Con- 
gress with  power  to  legislate  on  all 
matters  necessary  to  carry  into  exe- 
cution such  judicial  power,  but  may  be 
sustained  under  either  or  both  provi- 
sions, and  the  various  acts  relating  to 
obstructions  to  navigation  are  within 
such  *  power  where  such  navigation 
comes  within  the  provisions  of  inter- 
state or  foreign  commerce,  or  within 
the  admiralty  and  maritime  jurisdic- 
tion.   Id. 


A  grantee  from  the  United  States  of 
land  in  Minnesota  bounded  by  a  stream 
navigable  in  fact,  like  the  Mississippi 
river,  where  there  is  no  reservation, 
takes  the  absolute  title  in  fee  to  high- 
water  mark,  or  at  furthest  to  low-wa- 
ter mark,  and  also  a  right  or  title  to 
the  land  under  water  between  such 
boundary  and  the  middle  thread  of  the 
stream,  which  is  proprietary  and  exclu- 
sive as  to  all  others  than  the  state  or 
the  general  government,  and  as  to  them 
except  as  they  may  exercise  their  sov- 
ereign ownership  for  protecting  or  im- 
proving the  public  right  of  navigation. 
The  riparian  owner  or  his  grantee  has 
the  exclusive  right  to  reclaim,  occupy, 
and  use  for  any  purpose  not  inconsist- 
ent with  such  public  right  such  land  un- 
der   water.     Hobart    v.    Hall    (C.    C. 

1909)  174  Fed.  433,  judgment  affirmed 
Hall  v.  Hobart  (1911)  186  Fed.  426, 
108  C.  C.  A.  348. 

A  stream  running  into  the  sea,  and. 
in  which  the  tide  ebbs  and  flows,  is 
"navigable  water,"  and  subject  to  the 
jurisdiction  of  the  United  States  as  far 
up  as  it  is  actually  navigable  for  the 
purposes  of  interstate  and  foreign  com- 
merce. U.  S.  v.  President,  etc.,  of  Ja- 
maica   &   R.    Turnpike    Road    (C.    C. 

1910)  183  F.  598,  decree  reversed  (C. 
C.  A.  1913)  204  Fed.  759. 

The  constitutional  jurisdiction  of  the 
United  States  to  legislate  over  naviga- 
ble waters  applies  to  the  entire  body  of 
water  where  the  tide  ebbs  and  flows, 
over  which  water,  or  through  the  chan- 
nels of  which,  interstate  or  foreign 
commerce  might  ordinarily  or  reason- 
ably be  transacted,  or  which  is  subject 
to  the  admiralty  jurisdiction;  and  the 
power  of  the  War  Department  over  ob- 
structions to  such  waters,  conferred  by 
Act  March  3,  1899  (Comp.  St  f  9910), 
is  coextensive  with  such  general  ju- 
risdiction.   Id. 

The  St  Lawrence  river,  Lake  Onta- 
rio, Niagara  river,  Lake  Erie  and  De- 
troit river  are  waters  of  the  United 
States,  and  Congress  haB  the  constitu- 
tional power  to  regulate  commerce 
thereon.     Williams  v.  Molther   (C.  C. 

1911)  189  Fed.  700,  decree  reversed 
(1912)  198  Fed.  460,  117  C.  C.  A.  220. 

Rivers  are  navigable  waters  of  the 
United  States,  within  the  meaning  of 
the  acts  of  congress,  in  contradistinc- 
tion from  the  navigable  rivers  of  the 
states,  when  they  form  in  their  ordi- 
nary condition  by  themselves,  or  by 
uniting  with  other  rivers,  a  continued 
highway  over  which  commerce  is  or 
may  be  carried  on  with  other  states  or 
foreign  countries  in  the  customary 
modes  in  which  commerce  is  conducted 
by  water.  U.  S.  v.  Burlington  &  Hen- 
derson Co.  Ferry  Co.  (D.  C.  1884)  21 
Fed.  331. 

A  lake  or  river  which  is  completely 
within  the  limits  of  a  state,  without 
any  navigable  outlet  to  any  other  state 
or  country,  is  a  navigable  water  of  the 
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state,  not  within  the  jurisdiction  of  the 
federal  government     Id. 

The  power  to  regulate  commerce 
among  the  several  states  comprehends 
the  power  to  regulate  the  navigable 
waters  of  the  United  States  on  which 
such  commerce  may  be,  or  is,  carried; 
and,  to  this  end,  congress  may  make 
any  regulation  concerning  such  navi- 
gation, including  the  vessels  engaged 
therein,  as  may  be  necessary  and  prop- 
er to  secure  and  maintain  the  safety 
and  convenience  of  the  water  way, 
which  regulations  are  so  far  applicable 
to  vessels  engaged  only  in  intrastate 
commerce  thereon  as  to  those  engaged 
in  interstate  commerce.  The  City  of 
Salem  (D.  C.  1889)  87  Fed.  846. 

If  the  navigable  waters  of  a  state 
wholly  within  the  state,  and  with  no 
exterior  water  connection,  are  yet  uti- 
lized under  common  control,  manage- 
ment, or  arrangement,  in  connection 
•with  railroads,  for  continuous  carriage 
—in  other  words,  for  interstate  com- 
merce—for the  purposes  of  such  com- 
merce they  become  public  waters  of 
the  United  States,  and  subject  to  con- 
gressional control  under  the  commerce 
clause  of  the  constitution,  if  not  under 
the  admiralty  clause.  The  Katie  (D. 
C.  1889)  40  Fed.  480,  489,  7  L  R  A. 
65. 

The  Savannah  river  is  a  public,  nav- 
igable stream,  and  the  interstate  voy- 
ages of  a  vessel  are  not  subject  to  state 
legislation.     Id. 

Act  March  8,  1899,  ff  18,  16  (Gomp. 
St  §§  9918,  9921),  prohibiting  the  de- 
posit of  refuse  matter  in  any  navigable 
water  of  the  United  States,  and  mak- 
ing any  vessel  used  in  such  illegal  act 
liable  for  the  pecuniary  penalties  im- 
posed therefor,  are  within  the  constitu- 
tional powers  of  Congress,  and  to  ren- 
der a  vessel  subject  to  such  penalties 
it  is  not  essential  that  some  person  or 
corporation  should  have  previously  been 
convicted  thereunder.  The  Scow  No. 
9  (D.  C.  1907)  152  Fed.  548. 

Comp.  St  {§  9918,  9921,  were  en- 
acted in  the  exercise,  for  the  public 
good,  of  the  police  powers  inherent  in 
the  government,  and  a  vessel  so  used 
is  subject  to  such  penalties,  though  the 
act  was  without  the  knowledge  or  in- 
tent of  her  owner  and  contrary  to  his 
general  instructions.  Scow  No.  86 
(1906)  144  Fed.  932,  75  C.  C.  A.  572. 

The  rights  granted  to  the  town  of 
Huntington,  on  Long  Island,  by  the 
charter  of  1666,  signed  by  Richard  Nic- 
oll,  Governor  General,  by  authority  of 
James,  Duke  of  York,  later  confirmed 
by  other  grants  by  authority  of  the  sov- 
ereigns of  England,  so  far  as  re- 
lates to  navigable  waters  within  the 
town,  were  subject  to  the  general  sov- 
ereignty and  jurisdiction  of  the  govern- 
ment under  which  the  town  existed,  to 
which  general  jurisdiction  the  state  of 
New  York  and  the  United  States  have 
legally  succeeded,  and  the  laws  of  the 
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United  States  regulating  navigation 
are  applicable  to  and  binding  on  all 
craft  on  that  portion  of  Great  South 
Bay  within  the  town,  the  same  as  upon 
vessels  on  navigable  waters  elsewhere. 
The  Stella  B.  (D.  C.  1910)  183  Fed. 
507. 

Congress  has  supreme  control  of  a 
navigable  stream  where  the  commerce 
thereon  is  interstate  and  foreign.  Hag- 
erta  v.  Mississippi  River  Power  Go. 
(D.  C.  1913)  202  Fed.  776,  and  cases 
cited  as  follows:  U.  S.  v.  Rio  Grande 
(1899)  19  Sup.  Ct.  770,  174  U.  S.  690, 
43  L.  Ed.  1136;  Union  Bridge  Go.  v. 
U.  S.  (1907)  27  Sup.  Ct.  367,  204  U. 
S.  364,  51  L.  Ed.  523;  Philadelphia 
Co.  v.  Stimson  (1912)  32  Sup.  Ct  340. 
223  U.  S.  605,  56  L.  Ed.  570. 

The  authority  of  Congress  to  regu- 
late interstate  commerce  includes  the 
control  of  all  the  navigable  waters  of 
the  United  States  which  are  accessible 
to  another  state  from  that  in  which 
they  are.  Overton  v.  U.  S.  (1909)  46 
Ct.   CL  17. 

"The  power  to  regulate  commerce  is 
one  of  the  instances  in  which  the  Con- 
stitution operates  proprio  vigore,  and 
its  effect  as  to  the  navigable  waters  of 
the  Union  was  to  establish  them  as 
highways,  open  to  the  free  and  unre- 
stricted use  of  all  persons  engaged  in 
foreign  or  interstate  commerce.  To 
secure  this  great  end  was  one  of  the 
inducements  to  the  States  to  surrender 
control  over  their  waters."  (1886)  18 
Op.  Atty.  Gen.  405. 

"Whether,  then,  Congress  has  spoken 
or  not  spoken,  the  duty  of  the  United 
States  towards  commerce  in  its  sever- 
al departments  of  traffic,  intercourse, 
and  navigation  is  equally  imperative." 
Id. 

The  Klamath  river  where  it  flows 
through  the  Klamath  Indian  reserva- 
tion, is  a  navigable  stream,  and  the 
public  have  the  right  to*  fish  there,  and 
use  it  in  any  other  way  that  does  not 
amount  to  an  interruption  of,  or  an  in- 
terference with,  interstate  or  foreign 
commerce  or  navigation,  or  a  viola- 
tion of  some  law  of  the  state  of  Cali- 
fornia.    (1887)  19  Op.  Atty.  Gen.  35. 

The  cases  illustrating  the  extension 
of  the  doctrine  of  navigable  waters  of 
the  United  States  and  the  extension  of 
the  authority  of  the  United  States  over 
said  waters  reviewed  and  discussed. 
(1891)  20  Op.  Atty.  Gen.  101. 

The  Chicago  river  and  its  branches 
are  navigable  waters  of  the  United 
States,  over  which  the  commercial  pow- 
er of  Congress  may  be  exercised  to  the 
extent  necessary  to  protect  their  free 
navigation,  and  it  is  immaterial  that  the 
stream  was  originally  nonnavigahle  or 
artificially  constructed,  or  wholly  with- 
in one  state,  or  practically  controlled 
by  one  state  or  dry.     Id. 

All  waters  are  navigable  waters  of 
the  United  States  where  they  form  in 
their  ordinary  condition  by  themselves, 
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or  by  uniting  with  other  waters,  a 
continued  highway  over  which  com- 
merce is  or  may  be  carried  on  with  oth- 
er states  or  foreign  countries  in  the' 
customary  modes  in  which  such  com- 
merce is  conducted  by  water.  (1891) 
20  Op.  Atty.  Gen.  101,  citing  The  Dan- 
iel Bail  (1870)  10  Wall.  557,  19  L.  Ed. 
999:  The  Montello  (1870)  11  Wall.  411, 
20  L  Ed.  191;  Id.  (1874)  20  WalL 
430,  22  L.  Ed.  391;  Oardwell  v.  Amer- 
ican Bridge  Co.  (1885)  113  U.  S.  205, 
5  Sup.  Ct  428,  28  L.  Ed.  959. 

The  power  of  Congress  over  naviga- 
ble streams  is  supreme  and  grows  out 
of  the  power  to  regulate  commerce. 
(1896)  21  Op.  Atty.  Gen.  431. 

The  power  of  the  United  States  to 
regulate  commerce  is  general,  absolute, 
and  without  limit,  either  as  to  the 
time,  place,  or  detail  of  its  exercise, 
except  as  to  waters  whose  entire  nav- 
igability for  commerce  is  limited  to  the 
confines  of  a  single  state.  (1899)  22 
Op-  Atty.  Gen.  646. 

Congress  has  no  power,  either  directly 
or  through  an  agent,  to  require  or  pro- 
hibit the  doing  of  any  act  upon  the  nav- 
igable waters  of  the  United  States,  un- 
less such  act  may  affect  interstate  or 
foreign  commerce.  (1909)  27  Op.  Atty. 
Gen.  285. 

Under  the  commerce  clause,  congress 
had  power  to  pass  the  act  of  Septem- 
ber 19,  1890,  making  it  unlawful  to 
modify  the  channel  of  any  navigable 
waters  of  the  United  States  without 
the  consent  of  the  secretary  of  war. 
City  of  Chbago  v.  Law  (1893)  144  111. 
569,  33  N.  E.  855. 

Raccoon  creek,  in  Parke  county,  is 
not  an  interstate  navigable  stream,  be- 
cause it  is  only  navigable  for  certain 
kin^s  of  craft,  certain  distances  with- 
in the  state,  and  is  not  visited  by  ves- 
sels coming  from  and  going  to  naviga- 
ble waters  of  other  states  by  continu- 
ous passage.  Depew  v.  Board  of  Trus- 
tees of  Wabash  &  E.  Canal  (1854)  5 
In<L  8. 

The  St.  Joseph  river  is  within  the 
operation  of  the  laws  of  congress  in  re- 
gard to  navigable  /ivers,  and  therefore 
is  a  stream  the  navigation  of  which  can- 
not be  entirely  prevented,  nor  seriously 
obstructed,  by  the  state.  St.  Joseph 
County  Com'rs  v.  Pidge  (1854)  5  Ind. 
13. 

Under  the  commerce  clause  maritime 
jurisdiction  over  the  nontidal  navigable 
inland  waters  of  this  country,  where 
they  are  susceptible  of  use  for  inter- 
state traffic,  is  vested  in  the  United 
States  courts.  Ryman  Steamboat  Line 
Co.  v.  Commonwealth  (1907)  101  S.  W. 
403,  30  Ky.  Law  Rep.  1276,  10  L.  R.  A. 
(N.  8.)  1187. 

Navigable  waters  entirely  within  the 
limits  of  a  state  are  subject  to  the  same 
control  by  the  federal  government  as 
those  extending  through  or  reaching  be- 
yond the  limits  of  the  state.  Minnesota 
Canal  &  Power  Co.  v.  Pratt  (1907)  112 


N.  W.  395,  101  Minn.  197,  11  L.  R.  A. 
(N.  S.)  105. 

The  use  and  control  of  waters  lying 
within  the  geographical  boundaries  of 
the  United  States  is  not  restrained  by 
international  comity,  though  they  may 
be  tributary  to  bodies  of  water  which 
form  a  part  of  the  boundary  between 
the  United  States  and  Canada.    Id. 

Nav:  able  rivers  are  subject  to  the 
control  and  regulation  of  the  Secretary 
of  War.  Southwest  Pennsylvania  Pipe 
Lines  v.  Rodgers  Sand  Co.  (1910)  43 
Pa.  Super.  Ct  524. 

Under  the  commerce  clause  of  the 
federal  Constitution,  Congress  has 
charge  of  all  navigable  waters  in  the 
United  States.  In  re  Southern  Wiscon- 
sin Power  Co.  (1909)  122  N.  W.  801, 
140  Wis.  245;  Appeal  of  Black  Hawk 
Land  Co.  (1909)  122  N.  W.  801,  140 
Wis.  245;  Appeal  of  Whitnall  (1909) 
122  N.  W.  809,  140  Wis.  265. 

71.  —  Compact  between  states  as 
affecting  powers  of  congress.— The  com- 
pact between  the  states  of  Virginia  and 
Kentucky,  made  at  the  time  the  latter 

'state  was  admitted  into  the  Union,  and 
providing  that  the  navigation  of  the 
Ohio  river  within  their  boundaries 
should  be  free  and  common,  to  the  citi- 
zens of  the  United  States,  cannot  oper- 
ate as  a  restriction  upon  the  power  of 

>  congress,  under  the  constitution,  to  reg- 
ulate commerce  between  the  several 
states.  Pennsylvania  v.  Wheeling 
Bridge  Co.  (1855)  59  U.  S.  (18  How.) 
421,  15  L.  Ed.  435. 

The  compact  between  South  Carolina 
and  Georgia,  made  in  1787,  by  which 
it  was  agreed  that  the  boundary  be- 
tween the  two  states  should  be  the 
northern  branch  or  stream  of  the  Sa- 
vannah river,  and  that  the  navigation 
of  the  river  along  a  specified  channel 
should  forever  be  equally  free  to  the 
citizens  of  both  states,  and  exempt  from 
hindrance,  interruption,  or  molestation 
attempted  to  be  enforced  by  one  state 
on  the  citizens  of  the  other,  has  no  ef- 
fect upon  the  subsequent  constitutional 
provision  that  congress  shall  have  pow- 
er to  regulate  commerce  with  foreign 
nations  and  among  the  several  states. 
Congress  has  the  same  power  over  .the 
Savannah  river  that  it  has  over  the 
navigable  waters  of  the  United  States. 
South  Carolina  v.  Georgia  (1876)  93 
U.  S.  4,  9,  23  L.  Ed.  782. 

72.  Improvement  of  navigable  waters. 

— Under  the  power  to  regulate  com- 
merce, Congress  may  establish  light- 
houses, build  wharves,  improve  harbors, 
etc.  The  Legal  Tender  Cases  (1870) 
12  Wall.  457,  537,  20  L.  Ed.  287. 

The  constitutional  power  of  congress 
to  "regulate  commerce"  between  the 
states  includes  authority  to  regulate 
navigation  in  aid  of  commerce,  and  to 
make  improvements  in  navigable  wa- 
ters. And  this  authority  is  not  to  be  so 
narrowly  construed  as  that  congress 
cannot  direct  the  construction  of  an  im- 
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provement  in  ft  navigable  stream,  be- 
cause, in  the  particular  spot  where  it 
stands,  it  may  obstruct  the  flow  of  the 
stream.  South  Carolina  v.  Georgia 
(1876)  93  U.  S.  4,  23  L,  Ed.  782. 

The  right  to  regulate  commerce  in- 
cludes the  right  to  regulate  and  improve 
navigable  rivers.    Id, 

In  improving  the  navigation  of  a  river, 
Congress  may  close  one  of  its  cham 
nels  and  compel  navigation  to  use  the 
other.    Id. 

The  liability  of  the  United  States,  un- 
der the  5th  Amendment  to  make  just 
compensation  for  an  appropriation  of 
land  for  public  use,  is  not  defeated  be- 
cause such  land  was  taken  by  the  gov- 
ernment in  the  exercise  of  its  power  to 
improve  navigation.  U,  S.  v.  Lynah 
(1903)  23  Sup.  Ot.  349,  357,  188  U.  S. 
445,  47  L.  Ed.  539. 

The  acts  of  congress  making  appro- 
priations for  the  improvement  of  a  river 
do  not  prevent  the  construction  under 
state  authority  of  booms,  dams,  piers, 
or  bridges  upon  the  river.  U.  S.  v. 
Bellingham  Bay  Boom  Co.  (1897)  81 
Fed.  G58,  661,  26  C.  C.  A.  547. 

An  act  authorizing  the  construction 
of  an  apron  of  planked  timber  over  the 
crest  of  the  falls  of  St.  Anthony,  in  the 
Mississippi  river,  under  the  direction 
of  the  secretary  of  war,  to  protect  the 
rock  and  prevent  the  washing  away  of 
the  underlying  soft  sandstone,  is  with- 
in the  constitutional  jurisdiction  of  con- 
gress. U.  S.  v.  Mississippi  &  R.  R. 
Boom  Co.  (C.  C.  18S0)  3  Fed.  548. 

The  power  to  regulate  commerce  ex- 
tends to  the  erection  of  light-houses, 
the  location  of  beacons  and  the  remov- 
al of  obstructions  to  navigation  on  the 
navigable  waters  of  the  United  States. 
U.  S.  v.  Craig  (C.  0.  1886)  28  Fed.  795, 
797. 

In  ejectment  for  the  site  of  a  light- 
house in  Patapsco  river,  erected  by  the 
United  States  as  a  necessary  aid  to  nav- 
igation, plaintiff  claimed  under  a  grant 
from  Maryland  of  the  submerged  soil 
on  which  the  lighthouse  stood,  and  al- 
leged that  it  had  not  been  condemned, 
nor  any  compensation  paid  or  tendered 
for  it,  and  that  he  had,  as  riparian  own- 
er of  the  neighboring  shore,  the  right  to 
improve  out  into  the  river  over  the 
lighthouse  site.  Held,  that  plaintiffs 
interest  in  the  submerged  soil  at  the 
bottom  of  the  river  was  subject  to  the 
paramount  right  of  the  public  to  use 
the  river  for  navigation,  and  of  the 
United  States  to  erect  necessary  aids 
to  navigation;  and  that  plaintiff's  right 
to  improve  out  into  the  river,  until  ac- 
tually availed  of,  was  subject  to  the 
right  of  the  United  States  to  use  the 
soil  under  the  water  in  aid  of  navigation 
without  the  plaintiff's  consent,  and 
without  compensation.  Hawkins  Point 
Lighthouse  Case  (C.  C.  1889)  39  Fed. 
77,  judgment  reversed  Chappell  v.  Wa- 
terworth  (1894)  15  Sup.  Ct  34,  155  U. 
S.  102,  39  L.  Ed.  85. 

The  United  States  in  constructing,  by 
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authority  of  congress,  a  necessary  light- 
house on  soil  under  the  water  of  the 
river,  was  exercising  a  right  in  aid  of 
the  public  right  of  navigation,  to  which 
the  plaintiff's  private  ownership  in  the 
submerged  soil,  was  necessarily  sub- 
servient   Id. 

The  right  of  the  government  to  im- 
prove the  navigation  of  a  navigable  riv- 
er  is  paramount,  and  as  against  the  ex- 
ercise of  that  right  a  private  corpora- 
tion has  no  right  to  obstruct  navigation 
by  encroachment  on  the  navigable  part 
of  a  river.  Paine  Lumber  Co.  v.  U.  S. 
(C.  C.  1893)  55  Fed.  854,  867. 

Congress  has  constitutional  power  to 
regulate  and  improve  the  harbors  and 
navigable  waters  of  the  United  States, 
which  power  carries  with  it  the  right  to 
deposit  the  material  removed  in  making 
the  improvements  in  any  other  part  of 
the  harbor  or  navigable  waters  within 
its  control.  Southern  Pac.  Co.  v.  West- 
ern Pac.  Ry.  Co.  (C.  C.  1906)  144  Fed. 
160,  decree  reversed  Western  Pac.  By. 
Co.  v.  Southern  Pac.  Co.  (1907)  151 
Fed.  376,  80  C.  C.  A.  606. 

The  power  to  control  and  improve 
navigable  rivers  is  derived  from  the 
Constitution.  Bedford  v.  U.  S.  (1901) 
36  Ct.  CI.  474. 

The  United  States  has  the  right,  with 
a  view  to  the  improvement  of  the  navi- 
gation of  the  James  River,  Vs.,  as  pro- 
vided by  the  act  of  March  3,  1881  (21 
Stat  474),  to  place  a  wing  dam  in  the 
river  in  front  of  the  land  of  a  riparian 
owner  who  forbids  such  construction 
above  the  line  of  low  water,  and  such 
right  extends  to  the  limit  of  high  water 
— i.  e.,  the  line  of  the  water  at  ordinary 
high  tide.  (1880)  16  Op.  Atty.  Gen. 
479,  534;   (1881)  17  Op.  Atty.  Gen.  109. 

The  fact  that  a  piece  of  land  within 
the  course  of  a  river  becomes  dry  in 
consequence  of  its  improvement  does 
not  impair  the  original  right  of  the 
United  States  to  deal  therewith  or 
raise  any  question  of  eminent  domain; 
such  lands  being  held  by  the  owners 
subject  to  the  higher  rights  and  duties 
of  the  United  States  in  regard  to  navi- 
gation.   (1884)  18  Op.  Atty.  Gen.  64. 

The  right  of  the  .United  States  to 
occupy  and  use  soil  within  the  bed  of  a 
river  for  the  improvement  of  its  navi- 
gation affirmed.     Id. 

Congress  has  power  to  improve  the 
navigation  of  the  Ohio  river,  and  for 
that  purpose  may  actually  take  such 
property  as  is  requisite,  and  may  cause 
the  abatement  and  prostration  of  all 
structures  which  in  its  judgment,  in- 
terfere with  its  plan  of  improvement 
(1899)  22  Op.  Atty.  Oen.  343. 

The  United  States  may  establish  aids 
to  navigation  on  submarine  sites  under 
navigable  waters  of  Porto  Rico  without 
cession  of  jurisdiction  having  first  been 
made  by  Porto  Rico  to  the  United 
States,    (1904)  25  Op.  Atty.  Gen.  166. 

Congress  can,  under  the  commerce 
clause  by  legislative  enactment,  au- 
thorize the  Canadian  government  to  oc- 
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copy  the  land  for  the  construction  of  a 
dam  in  aid  of  navigation  of  the  Rainy 
river,  which  river  is  the  boundary  be- 
tween Minnesota  and  Ontario,  and  may 
also  authorize  the  condemnation  of 
property  for  that  purpose,  if  necessary. 
(1909)  27  Op.  Atty.  Gen.  327,  330.  The 
Canadian  government  might  undertake 
the  construction  of  the  portion  of  the 
dam  on  the  American  side  of  the  river 
through  a  corporation  organized  under 
the  laws  of  Minnesota;  said  construc- 
tion having  been  first  properly  author- 
ized by  Congress.  Id.  The  dam  may 
also  be  constructed  under  an  agree- 
ment between  Great  Britain  and  the 
state  of  Minnesota,  to  which  Congress 
shall  have  given  its  consent.    Id. 

The  United  States  has  authority  to 
dredge  land  under  navigable  waters  for 
the  purpose  of  improving  navigation 
without  compensation  to  one  to  whom 
it  was  leased  for  oyster  culture.  Lewis 
Bluepoint  Oyster  Cultivation  Co.  v. 
Briggs  (1908)  110  N.  Y.  Supp.  37,  68 
Misc.  Rep.  55. 

The  public  "right  of  navigation"  in- 
cludes the  government's  right  to  facili- 
tate and  improve  navigation  by  the 
erection  of  beacons,  the  removal  of  ob- 
structions, the  cutting  and  deepening 
of  channels,  etc.,  which  right  is  vested 
in  the  national  government  by  the  com- 
merce clause  of  the  federal  Constitu- 
tion. Lewis  Bluepoint  Oyster  Culti- 
vation Co.  v.  Briggs  (1908)  114  N.  Y. 
Supp.  313,  129  App.  Div.  574,  affirm- 
ing judgment  Lewis  Bluepoint  Cultiva- 
tion Co.  v.  Briggs  (1908)  110  N.  Y. 
Supp.  37,  58  Misc.  Rep.  55.  • 

73.  Obstructions  of  navigation.— Con- 
-  gress  has  absolute  power,  in  the  inter- 
ests of  interstate  and  foreign  commerce, 
over  the  navigable  waters  of  the  Unit- 
ed States,  and  may  declare  what  may 
or  may  not  constitute  obstructions 
thereto.  South  Carolina  v.  Georgia 
(1876)  93  U.  S.  4,  13,  23  L.  Ed.  782; 
Brown  v.  U.  S.  (C.  C.  1897)  81  Fed. 
55,  57;  U.  S.  v.  North  Bloomfield  Grav- 
el-Min.  Co.  (C.  C.  1897)  81  Fed.  243. 

A  pass  or  crevasse  caused  by  the 
overflow  of  the  Mississippi  river  mak- 
ing a  channel  to  the  gulf  through  which 
a  few  fisherman  had  occasionally  gone 
with  small  vessels  carrying  oysters  for 
planting,  and  through  which  one  or  two 
cargoes  of  timber  may  have  passed,  but 
which  had  not  been  used  for  any  pur- 
pose of  interstate  commerce,  and  the 
gulf  end  of  which  became  closed,  did 
not  constitute  a  navigable  water  of 
the  United  States,  so  that  a  dam  erect- 
ed therein  to  reclaim  overflowed  lands 
was  not  an  obstruction.  Leovy  v.  U.  S. 
(1900)  20  Sup.  Ct.  797,  798,  177  U.  S. 
621.  44  L.  Ed.  914. 

The  act  of  March  1, 1893  (incorporat- 
ed in  Comp.  St.  §  10004  et  seq.),  regu- 
lating hydraulic  mining  in  California,  to 
the  end  that  the  navigable  streams  of 
the  state  shall  not  be  obstructed,  is 
within  the  constitutional  powers  of 
congress  to  regulate  commerce,  which 


includes  navigation.  North  Bloomfield 
Gravel  Min.  Co.  v.  U.  S.  (1898)  88  Fed. 
664,  32  C.  C.  A.  84,  affirming  decree  U. 
S.  v.  North  Bloomfield  Gravel  Min. 
Co.  (C.  C.  1897)  81  Fed.  243. 

That  an  outlet  of  the  Mississippi 
river  resulted  from  a  break  or  cre- 
vasse in  the  natural  channel  does  not 
warrant  its  closing  by  the  state  or  lo- 
cal authorities  without  consent  of  the 
United  States,  where  it  has  been  open 
and  navigable  for  over  60  years,  and 
during  such  time  has  been  a  commer- 
cial highway.  Leovy  v.  U.  S.  (1899) 
92  Fed.  344,  34  C.  C.  A.  392. 

Any  permit  by  congress  of  authority 
to  maintain  a  crib  in  navigable  waters 
is  subject  to  the  paramount  rights  of 
commerce  to  use  navigable  waterways 
with  needful  warnings  to  guard  against 
obstructions  placed  therein.  Erie  & 
Western  Transp.  Co.  v.  City  of  Chica- 
go (1910)  178  Fed.  42,  101  C.  C.  A. 
170,  certiorari  denied  (1010)  30  Sup. 
Ct.  574,  216  U.  S.  620,  54  L.  Ed.  641. 

Under  the  power  to  regulate  com- 
merce, congress  have  power  to  prevent 
the  obstruction  of  any  navigable  river 
which  is  a  means  of  commerce  between 
states.  Works  v.  Junction  R.  R.  (C. 
C.  1853)  Fed.  Cas.  No.  18,046. 

Where  there  is  an  obstruction  to 
commerce  which  operates  to  the  irrep- 
arable injury  of  an  individual,  or  of  the 
United  States,  the  federal  circuit  court 
may  act  to  prevent  the  injury.  U.  S. 
v.  Railroad  Bridge  Co.  (C.  C.  1855) 
Fed.  Cas.  No.  16,114. 

Congress  has  no  power,  even  by  ex- 
press statute,  to  authorize  a  public  nui- 
sance, destroying  or  materially  ob- 
structing the  navigability  and  naviga- 
tion of  navigable  streams  within  a 
state,  for  purposes  wholly  unconnected 
with  commerce  or  post  roads.  Its  pow-  • 
er  over  such  streams  Is  limited  to  the 
regulation  of  commerce  and  establish- 
ing post  roads,  and  it  cannot  authorize 
the  navigability  of  a  navigable  stream 
to  be  totally  or  partially  destroyed  for 
purposes  having  no  connection  with, 
or  tendency  to  benefit,  the  operations 
of  commerce  or  the  carrying  of  the 
mails.  Woodruff  v.  North  Bloomfield 
Gravel  Min.  Co.  (C.  O.  1884)  18  Fed. 
753. 

Congress  has  power  to  legislate  with 
reference  to  obstructions  to  navigation 
within  the  provisions  of  interstate  com- 
merce or  the  admiralty  and  maritime 
jurisdiction  of  the  United  States.  U.  S. 
v.  Banister  Realty  Co.  (C.  C.  1907) 
155  Fed.  583. 

The  constitutional  jurisdiction  of  the 
United  States  to  legislate  over  naviga- 
ble waters  applies  to  the  entire  body 
of  water  where  the  tide  ebbs  and  flows, 
over  which  water,  or  through  the  chan- 
nels of  which,  interstate  or  foreign 
commerce  might  ordinarily  or  reasona- 
bly be  transacted,  or  which  is  subject 
to  the  admiralty  jurisdiction;  and  the 
power  of  the  War  Department  over 
obstructions  to  such  waters,  conferred 

(13245) 


Art.  1,  §  8,  cl.  3 


CONSTITUTION 


(Co: 


by  Act  March  3,  1899  (Comp.  St  f 
9910),  is  coextensive  with  such  general 
jurisdiction.  U.  S.  v.  President,  etc., 
of  Jamaica  &  R.  Turnpike  Road  (G. 
C.  1910)  183  Fed.  598,  decree  reversed 
(C.  C.  A.  1913)  204  Fed.  759. 

The  power  conferred  on  Congress  by 
the  Constitution  to  regulate  commerce 
with  foreign  nations  and  among  the 
several  states  includes  the  power  to 
determine  what  shall  or  shall  not  be 
deemed  in  the  judgment  of  the  law  an 
obstruction  to  navigation  in  any  wa- 
terway used  in  carrying  on  such  com- 
merce, and.  such  power  being  without 
any  limitation  as  to  the  means  or  man- 
ner in  which  it  shall  be  exercised,  Con- 
gress may  pass  legislation  requiring 
the  removal  of  obstructions  and  com- 
mit the  enforcement  of  such  law  to  one 
of  the  administrative  departments 
whenever  such  department  shall  deter- 
mine the  fact  that  an  obstruction  ex- 
ists in  violation  of  the  law.  U.  S.  v. 
Union  Bridge  Co.  (D.  C.  1906)  143 
Fed.  377,  judgment  affirmed  Union 
Bridge  Co.  v.  U.  S.  (1907)  27  Sup.  Ct. 
367,  204  U.  S.  364.  51  U  Ed.  523. 

Congress  has  full  power  to  authorize 
a  corporation  to  build  a  dam  across  the 
Mississippi  river  with  a  lock  to  facili- 
tate the  passage  of  rapids  by  vessels 
and  to  permit  it  to  use  the  water  pow- 
er created  thereby  for  its  own  profit 
as  compensation.  Hagerla  v.  Mississip- 
pi River  Power  Co.  (D.  C.  1913)  202 
Fed.  776. 

The  power  of  Congress  to  declare 
what  is  an  obstruction  and  to  remove 
it  from  a  navigable  stream  is  well  set- 
tled.    (1896)  21  Op.  Atty.  Gen.  431. 

Congress  is  not  required  to  consider 
each  case  of  alleged  obstruction  to  nav- 
igation and  determine  the  facts  and  de- 
clare that  an  obstruction  exists,  but  It 
may  generally  define  the  offense  and 
leave  the  facts  to  be  determined  by  a 
court  or  special  tribunal.     Id. 

Under  the  power  conferred  upon  Con- 
gress by  the  Constitution  to  regulate 
commerce,  the  United  States  has  the 
right  to  control  all  structures  and 
works  which  interfere  in  any  manner 
with  the  navigable  capacity  of  the  wa- 
ters of  the  United  States  which,  ei- 
ther by  themselves  or  in  connection 
with  other  waters,  form  channels  for 
interstate  commerce.  (1899)  22  Op. 
Atty.  Gen.  332. 

In  passing  upon  the  question  wheth- 
er or  not  permission  shall  be  given  for 
the  erection  of  a  dolphin  off  the  coast 
of  Santa  Barbara,  CaL,  the  Chief  of 
Engineers  and  the  Secretary  of  the 
Treasury  should  not  consider  the  inci- 
dental injury  to  the  bathing  beach  or 
the  impairment  of  bathing  facilities  in 
that  vicinity,  or  any  other  similar  rea- 
son not  having  direct  relation  to  the 
navigable  capacity  of  the  waters  and 
their  use  for  interstate  and  foreign 
commerce.  Such  considerations  should 
not  prevent  the  approval  of  the  plan, 
provided  it  would  otherwise  have  their 
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approval.  (1909)  27  Op.  Atty.  Gen. 
285. 

Neither  the  state  legislature  nor  con- 
gress can  authorize  the  erection  of  ob- 
structions in  any  navigable  stream 
within  the  state.  Cox  v.  State  (Ind. 
1833)  3  Blackf.  193. 

The  legislature,  with  the  sanction  of 
Congress,  may  authorize  the  construc- 
tion of  a  dam  across  the  Mississippi 
river,  and  Congress  may  impose  on  the 
right  granted  such  restrictions  and 
conditions,  as'  to  the  kind  of  dam  and 
manner  of  construction,  as  may  be 
deemed  best  to  profit  the  interest  of 
those  engaged  in  navigating  the  river 
in  floating  logs  or  otherwise.  St  Cloud 
Water  Power  &  Mill  Co.  v.  Mississippi 
&  R.  R.  Boom  Co.  (1890)  43  Minn. 
380,  45  N.  W.  714. 

Under  this*  clause  congress  has  foil 
and  exclusive  jurisdiction,  in  the  inter- 
est of  commerce,  over  navigation,  and 
has  power  to  authorize  the  obstruction, 
and  even  the  closing,  of  the  navigation 
of  a  tide  water  channel.  Frost  v. 
Washington  County  R.  Co.  (1901)  51 
A.  806,  96  Me.  76,  59  L.  R.  A.  68. 

Under  the  provision  of  the  federal 
constitution  giving  congress  power  "to 
regulate  commerce,"  the  jurisdiction 
of  the  United  States  over  navigable 
waters  is  paramount  to  the  title  of  the 
state  to  the  land  under  the  water,  and 
therefore  the  ownership  of  such  land 
does  not  include  the  right  to  erect  a 
structure  which  interferes  with  naviga- 
tion. Jencks  v.  Miller  (1896)  40  N.  Y. 
Supp.  1088,  17  Misc.  Rep.  461,  revers- 
ed (1897)  43  N.  Y.  Supp.  927,  14  App. 
Div.  474. 

A  dam  in  a  stream  which  was  not 
before  navigable  at  the  place  where  the 
dam  is  constructed  cannot  be  said  to 
be  an  impediment  to  navigation.  Hall 
v.  Lacey  (Pa.  1859)  3  Grant,  Cas.  281 

The  United  States  may,  with  the  con- 
sent of  the  state,  authorize  individuals 
to  erect  structures  in  the  navigable  wa- 
ters of  the  state.  Wilson  v.  Oregon- 
Washington  R.  &  Navigation  Co. 
(Wash.  1912)   127  P.  847. 

74.  Seameiw— Congress  was  not  with- 
out power  to  provide  by  Act  Dec  21, 
1898  (Oomp.  St.  §  8323),  that  the  pro- 
visions of  that  section,  making  it  a  mis- 
demeanor to  pay  any  seamen  wages  in 
advance,  and  declaring  that  such  pay- 
ment shall  not  absolve  the  vessel  or  its 
master  or  owner  from  full  payment  of 
wages  actually  earned,  should  extend 
to  seamen  shipping  in  an  American 
port  on  a  foreign  vessel  engaged  in  in- 
terstate commerce.  Patterson  v.  The 
Eudora  (1903)  23  Sup.  Ct  821,  822, 
190  U.  S.  169,  47  L.  Ed.  1002. 

The  restriction  on  contracts  of  sea- 
men engaged  in  interstate  and  foreign 
commerce,  by  Act  Dec.  21,  1898,  I  24 
(Comp.  St  §  8323),  forbidding  payment 
of  wages  in  advance,  held  a  valid  exer- 
cise of  the  power  of  congress  to  regu- 
late commerce.    Id. 
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Congress  may  control  and  govern  sea- 
men of  American  vessels.  U.  S.  v. 
Craig    (C.  C.  1886)  28  Fed.  795,  797. 

A  foreign  vessel  is  a  part  of  the  ter- 
ritory of  the  country  to  which  she  be- 
longs, and,  though  she  is  subject  to 
the  laws  of  the  United  States  in  cer- 
tain respects  while  in  our  ports,  con- 
gress has  no  power  to  control  her 
domestic  affairs,  such  as  the  terms  on 
which  she  ships  her  crew,  or  the  time 
or  manner  of  the  payment  of  their 
wages,  which  are  matters  that  proper- 
ly concern  the  ship  and  crew  alone, 
subject  to  the  law  of  her  flag.  The 
Eudora  (D.  C.  1901)  110  Fed.  430,  de- 
cree reversed  (1903)  125  Fed.  1002, 
60  C.  C.  A.  687. 

The  provision  of  Act  Dec.  21,  1898, 
S  24  (Comp.  St  |  8323),  relating  to 
payment  of  seamen's  wages  in  advance, 
which  expressly  makes  its  requirements 
as. to  the  shipping  of  seamen  applicable 
"as  well  to  foreign  vessels  as  to  ves- 
sels of  the  United  States,"  provided 
there  is  no  treaty  which  conflicts,  is 
within  the  power  of  Congress,  and  is 
valid  and  effective.  Decree  The  Troop 
(D.  C.  1902)  117  Fed.  557,  affirmed 
Kenney  v.' Blake  (1903)  125  Fed.  672, 
60  C.  C.  A.  362. 

The  constitution  of  the  United  States 
gives  congress  power  to  enact  that  sea- 
men who  desert  the  merchant  service 
before  the  expiration  of  their  contract 
may  be  committed  by  a  justice  of  the 
peace,  and  detained  in  jail,  until  the 
vessel  is  ready  to  proceed  to  sea  or  the 
captain  demands  their  discharge.  Ex 
parte  Pool  (1821)  2  Va.  Cas.  276. 

75.  Pilots.— The  power  to  regulate 
commerce  includes,  the  power  to  adopt 
pilotage  laws.  U.  S.  v.  Craig  (C.  C. 
1886)  28  Fed.  795,  797;  Cisco  v.  Rob- 
erts (1860)  19  N.  Y.  Super.  Ct.  (6 
Bosw.)  494. 

A  regulation  of  pilots  is  a  regulation 
of  commerce,  within  the  grant  of  pow- 
er to  congress  in  the  constitution  of  the 
United  States.  Cooley  v.  Wardens  of 
Port  of  Philadelphia  (1851)  53  U.  a 
(12  How.)  299,  13  L.  Ed.  996. 

The  power  of  Congress  mto  regulate 
commerce  is  without  limitation  and  ex- 
tends to  all  the  subjects  of  commerce, 
and  to  all  persons  engaged  in  it,  and 
embraces  traffic,  navigation,  and  inter- 
course, and  the  whole  subject  of  pilots 
and  pilotage,  but  the  constitution  does 
not  in  terms  exclude  the  exercise  of 
any  authority  by  the  states  to  regulated 
pilots,  and  the  states  have  authority 
to  regulate  the  subject,  in  the  absence 
of  congressional  legislation.  Pacific 
Mail  Co.  v.  Joliffe  (1864)  2  Wall.  450, 
459,  17  L.  Ed.  805. 

Acts  Aug.  7,  1789,  March  2,  1837, 
Aug.  1852,  June  8.  1864,  July  13,  1866, 
and  July  25,  1866,  and  Act  Feb.  25, 
1867,  regulating  pilotage,  exert  and  ex- 
ercise the  plenary  power  of  Congress 
over  the  subject.  In  re  McNiel  (1871) 
13  Wall.  236,  241,  20  L.  Ed.  624. 


The  adoption  by  congress  of  stats 
laws  regulating  pilotage  renders  them 
enforceable,  though  they  are  regula- 
tions of  commerce.  Wilson  v.  McNamee 
(1880)  102  U.  S.  572,  574,  26  L.  Ed. 
234. 

The  legislation  of  congress  prescrib- 
ing the  qualifications  for  pilots  and  en- 
gineers of  steam  vessels  engaged  in  the 
coasting  trade  navigating  the  inland 
waters  of  the  United  States  while  en- 
gaged in  interstate  commerce  is  jus- 
tified on  the  ground  that  it  is  incident 
to  the  power  to  regulate  interstate 
commerce.  Smith  v.  Alabama  (1888)  8 
Sup.  Ct.  564,  569,  124  U.  S.  465,  31  h. 
Ed.  508. 

Congress  may  regulate  commerce  on 
the  waters  of  the  United  States  and 
restrict  the  right  to  act  as  pilot  on 
steamers  to  persons  obtaining  a  lieense 
on  proving  experience.  Williams  v. 
Molther  (1912)  198  Fed.  460,  117  C. 
C.  A.  220. 

The  rates  of  pilotage  are  enacted  by 
a  power  originally  within  the  states, 
and  not  by  that  conferred  by  the  Unit- 
ed States.  The  Chase  (D.  C.  1882) 
14  Fed.  854. 

76.  Ports,  harbors,  and  wharves.— 
Under  the  power  to  regulate  commerce, 
Congress  may  establish  lighthouses, 
build  wharves,  improve  harbors,  etc. 
The  Legal  Tender  Cases  (1870)  12 
Wall.  457,  537,  20  L.  Ed.  287. 

Lawful  authority  exists  for  the  pro- 
tection of  harbor  improvement  works 
from  pillage  or  appropriation  by  in- 
dividuala  or  corporations.  (1853)  6 
Op.  Atty.   Gen.   172. 

Congress  has  the  power  to  establish 
harbor  lines  or  modify  existing  .ones  in 
navigable  waters  within  the  limits  of 
a  state,  although  such  state  has  al- 
ready established  such  harbor  lines. 
(1899)  22  Op.  Atty.  Gen.  501. 

Congress  has  power  to  regulate  and 
improve  the  harbors  of  the  navigable 
waters  of  the  United  States,  and  this 
carries  with  it  the  right  to  deposit  the 
material  removed  in  making  the  im- 
provements in  any  other  part  of  the 
harbor  or  navigable  waters  or  other 
place  within  its  control.  (1899)  22 
Op.  Atty.  Gen.  646. 

The  United  States  has  authority  to 
make  a  contract  for  the  removal  of 
rock  from  a  harbor.  Benner  v.  Atlantic 
Dredging  Co.  (1892)  134  N.  T.  156,  31 
N.  E.  328. 

The  fact  that  the  government  permits 
a  structure  in  some  degree  interfering 
with  navigation  of  an  inland  harbor 
does  not  work  a  surrender  of  the  gov- 
ernment's authority  to  prevent  other 
obstructions  on  the  same  Bpot.  City  of 
Milwaukee  v.  Gimbel  Bros.  (1906)  110 
N.  W.  7,  130  Wis.  31. 

77.  Canals.— Congress  has  power  to 
construct  the  Panama  Canal  in  the  ter- 
ritory acquired  by  the  treaty  of  Nov.  18, 
1903  (33  Stat.  2234),  with  the  Republic 
of   Panama.     Wilson  v.    Shaw    (1907) 
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27  Sup.  Ot.  233,  235,  204.  U.  8.  24,  51 
L.  Ed.  351,  affirming  decree  (1905)  25 
App.  D.  C.  510. 

Canals  being  artificial  waterways  or 
means  of  commercial  transportation, 
as  well  as  natural  lakes  and  rivers,  the 
same  principles  may  be  applied  to  them 
that  are  applied  to  bridges,  turnpikes, 
streets,  and  railroads.  (1899)  22  Op. 
Atty.  Gen.  332. 

78.  Ferries.— The  authority  to  estab- 
lish and  regulate  ferries  is  not  within 
the  power  to  regulate  foreign  and  in- 
terstate commerce.  Conway  v.  Taylor 
(1861)  1  Black,  603,  633,  17  L.  Ed.  191. 

It  is  within  the  maritime  powers  of 
Congress  to  impose  regulations  on 
steam  ferryboats  for  the  protection  of 
their  passengers  and  crews,  although 
they  are  operated  wholly  within  a  state, 
where  they  navigate  waters  of  the  Unit- 
ed States  which  are  common  highways 
of  commerce.  The  Nassau  (1911)  188 
Fed.  46,  110  C.  C.  A.  184,  reversing 
judgment  (D.  C.  1910)  182  Fed.  696, 
writ  of  error  denied  City  of  New  York 
v.  U.  S.  (1911)  32  Sup.  Ct.  524,  223 
U.  S.  722,  56  L.  Ed.  630. 

Steam  ferryboats  used  between  two 
cities  in  different  states  are  subject  to 
admiralty  jurisdiction,  as  comprising 
commerce  among  the  states.  The 
Cheeseman  v.  Two  Ferryboats  (D.  C. 
1870)   Fed.  Cas.  No.  2,633. 

A  municipal  ferryboat  plying  entirely 
within  the  boundaries  of  a  state,  but  in 
navigable  water,  hold  subject  to  federal 
statutes.  The  Nassau  (D.  C.  1910) 
182  Fed.  696,  reversed  (1911)  188 
Fed.  46,  110  C.  C.  A.  184,  writ  of  er- 
ror denied  (1911)  32  Sup.  Ct.  524,  223 
U.  S.  722,  56  L.  Ed.  630. 

Under  the  power  to  regulate  com- 
merce, congress  cannot  interfere  with 
the  ferries  of  a  state,  except  so  far 
as  they  are  used  for  carrying  on  the 
coasting  trade;  nor  with  navigation 
on  canals  constructed  by  a  state,  or 
upon  inland  lakes  and  rivers.  North 
River  Steamboat  Co.  v.  Livingston  (N. 
Y.  1825)  3  Cow.  713,  3  Wheeler's  Cr. 
Cas.  483. 

79.  Bridges.— 10  Stat.  112,  §§  6,  7, 
declaring  a  bridge  to  be  a  lawful  struc- 
ture, after  a  decree  of  the  supreme 
court  of  the  United  States  had  directed 
it  to  be  abated  as  a  nuisance,  is  within 
the  power  of  congress  to  regulate  com- 
merce, and  it  is  not  void  as  annulling 
the  decree  of  the  court.  Pennsylvania 
v.  Wheeling  &  B.  Bridge  Co.  (1855) 
59  U.  S.  (18  How.)  421,  15  L.  Ed.  435. 

The  regulation  of  commerce  includes 
intercourse  and  navigation  and  the  pow- 
er to  determine  what  shall  or  shall  not 
be  deemed  an  obstruction  to  naviga- 
tion, and  Act  Aug.  31,  1852,  declaring 
bridges  over  the  Ohio  river  to  be. lawful 
structures  and  requiring  the  officers 
and  crews  of  vessels  navigating  the 
river  to  regulate  their  vessels  so  as 
not  to  interfere  with  the  elevation  and 
construction  of  the  bridges,  is  a  con- 
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stitutional  power  to  regulate  commerce. 
Id. 

In  the  exercise  of  its  power  to  regu- 
late commerce,  congress  may  authorize 
the  construction  of  a  bridge  over  a 
navigable  river;  and  it  may  itself  ap- 
prove the  plan  of  construction,  or  de- 
volve that  duty  upon  the  secretary  of 
war.  Miller  v.  City  of  New  York  (C. 
C.  1880)  10  Fed.  513,  decree  affirmed 
(1883)  3  Sup.  Ct.  228,  109  U.  S.  385, 
27  L.  Ed.  971;  People  v.  Kelly  (1879) 
76  N.  Y.  475. 

The  Ohio  river  is  a  navigable  stream 
subject  to  the  commercial  power  of 
Congress,  and  a  state  law  authorizing 
the  erection  of  a  bridge  obstructing 
navigation  affords  no  justification  to 
the  bridge  company.  Pennsylvania  v. 
Wheeling  &  Belmont  Bridge  Co.  (1851) 
13  How.  518,  505,  14  L.  Ed.  249. 

Congress  has  the  constitutional  Dov- 
er to  legalize  a  bridge.  In  re  Clinton 
Bridge  (1870)  77  U.  S.  (10  Wall.)  454, 
19  I*.  Ed.  969;  Liverpool  Ins.  Co.  v. 
Massachusetts  (1870)  77  U.  S.  (10 
Wall.)  566,  19  I*  Ed.  1029. 

An  act  of  congress  which  declares 
that  a  designated  bridge,  already  exist- 
ing, "shall  be  a  lawful  structure,  and 
shall  be  recognized  and  known  as  a 
post  route,"  operates  to  legalise  the 
bridge  as  then  constructed.  The  words 
mean  that  the  bridge,  as  built,  shall 
have  the  sanction  of  law.  In  re  Clin- 
ton Bridge  (1870)  77  U.  a  (10  WalL) 
454,  19  L.  Ed.  969. 

The  paramount  power  of  locating 
bridges  that  affect  the  navigation  of  the 
navigable  waters  of  the  United  States 
is  in  congress.  It  comes  from  the  pow- 
er to  regulate  commerce  with  foreign 
nations  and  among  the  states.  Newport 
&  C.  Bridge  Co.  v.  U.  S.  (1881)  105  U. 
S.  470,  26  L.  Ed.  1143. 

Congress  may,  in  direct  terms,  de- 
clare absolutely,  or  on  conditions,  that 
a  bridge  of  a  particular  height  shall 
not  be  deemed  such  an  obstruction  as 
to  impair  the  free  navigation  of  a  navi- 
gable water.  Miller  v.  New  York 
(1883)  8  Sup.  Ct.  228,  233,  109  U.  S. 
385,  27  L.  Ed.  971. 

Act  July  11,  1890,  c.  669,  incorporat- 
ing a  bridge  company,  and  authorizing  it 
to  construct  a  bridge  and  approaches 
across  the  Hudson  river  at  the  city  of 
New  York,  "in  order  to  facilitate  in- 
terstate commerce,"  and  providing  for 
the  condemnation  of  lands  for  the  con- 
struction and  maintenance  of  the 
bridge  and  its  approaches,  and  for  just 
compensation  to  the  owners,  is  not  un- 
constitutional in  conferring  the  right 
of  eminent  domain  on  the  company. 
Lux  ton  v.  North  River  Bridge  Co. 
(1894)  14  Sup.  Ct  891,  153  U.  S.  525, 
38  L.  Ed.  808. 

Congress  has  power,  directly  or 
through  a  corporation  created  for  the 
purpose,  to  construct  bridges  over  navi- 
gable waters  between  states,  for  the  ac- 
commodation of  interstate  commerce 
by  land.    Id. 
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A  state  has  no  power  to  fix  tolls  on 
a  bridge  connecting  it  with  another 
state,  thereby  regulating  charges  on  in- 
terstate commerce,  without  the  assent 
of  congress  or  the  concurrence  of  such 
other  state.  Mr.  Chief  Justice  Fuller, 
Mr.  Justice  Field,  Mr.  Justice  Gray, 
and  Mr.  Justice  White  concurring,  on 
the  ground  that  concurrent  acts  of  the 
states  incorporating  the  bridge  com- 
pany and  authorizing  it  to  ^x  tolls  con- 
stituted a  contract  between  the  corpo- 
ration and  both  states  which  coutf  not 
be  altered  by  one  state  without  consent 
of  the  other.  Covington  &  C.  Bridge 
Co.  v.  Kentucky  (1894)  14  Sup.  Ct. 
1087,  1093,  154  XL  S.  204,  38  L.  Ed. 
962,  reversing  (Ky.  1893)  22  S.  W, 
851;  Covington  &  C.  El.  Railroad  & 
Transfer  Bridge  Co.  v.  Same  (1894)  14 
Sup.  Ct.  1094,  154  U.  S.  224,  38  L.  Ed. 
970. 

Traffic  over  a  bridge  across  a  river 
which  forms  the  boundary  between  two 
states  is  interstate  commerce.  Coving- 
ton &  C.  Bridge  Co.  v.  Kentucky  (1894) 
14  Sup.  Ct.  1087,  1092,  154  D.  S.  204, 
34  L.  Ed.  962. 

A  bill  for  injunction  by  a  railroad  com- 
pany which  has  lawfully  erected  a 
bridge  across  a  navigable  river,  with  a 
draw  of  ample  width,  against  a  naviga- 
tion company,  for  towing  barges  through 
in  such  a  negligent  manner  as  to  en- 
danger the  bridge,  does  not  ask  relief  in 
the  nature  of  a  regulation  of  commerce, 
such  as  can  only  be  prescribed  by  con- 
gress. Texas  &  P.  Ry.  Co.  v.  Inter- 
state Transp.  Co.  (1895)  15  Sup.  Ct 
228.  230,  155  XL  S.  585,  39  L.  Ed.  271, 
modifying  decree  (C.  C.  1891)  45  Fed.  5. 

A  bridge  over  an  interstate  water- 
way, though  erected  under  the  sanc- 
tion of  a  state,  and  not  an  illegal  struc- 
ture, or  an  unreasonable  obstruction  to 
navigation  in  the  condition  of  commerce 
and  navigation  when  erected,  must  be 
taken  as  having  been  constructed  with 
knowledge  of  the  paramount  power  of 
Congress  to  regulate  commerce  among 
the  states,  and  subject  to  the  condition 
or  possibility  that  Congress  might,  at 
some  time  after  its  construction,  and 
for  the  protection  or  benefit  of  the  pub- 
lic, exert  its  constitutional  power  to 
protect  free  navigation  as  it  then 
was  s gainst  unreasonable  obstructions. 
President,  etc.,  of  Monongahela  Bridge 
Co.  v.  U.  S.  (1910)  30  Sup.  Ct.  356,  216 
TJ.  S.  177,  54  L.  Ed.  435,  affirming  judg- 
ment U.  S.  v.  Monongahela  Bridge  Co. 
(D.  C.  1908)  160  Fed.  712. 

The  United  States  has  power  to  con- 
fer authority  on  a  municipal  corpora- 
tion to  build  and  maintain  an  interstate 
bridge  over  a  navigable  stream,  and  to 
that  end  to  condemn  land  for  approach- 
es in  another  state.  Latin ette  v.  City 
of  St  Louis  (1912)  201  Fed.  676,  120 
C.  C.  A.  638. 

The  construction  of  a  bridge  across 
the  Hudson  at  Albany,  in  accordance 
with  Act  N.  Y.  April  9,  1856,  cannot  be 
enjoined  by  a  federal  court,  unless  the 
act  is  repugnant  to  the  constitution  of 
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the  United  States,  or  unless  the  bridge, 
when  erected,  would  abridge  complain- 
ant's rights  of  navigation.  Silliman  v. 
Hudson  River  Bridge  Co.  (C.  C.  1859) 
Fed.  Cas.  No.  12,852. 

Congress  has  power  to  authorise,  aa 
a  regulation  of  commerce,  the  building 
of  a  bridge  across  a  navigable  stream. 
In  re  Clinton  Bridge  (C.  C.  1867)  Fed. 
Cas.  No.  2,900;  Miller  v.  New  York  (O. 
C.  1876)  Fed.  Cas.  No.  9,585. 

Congress  has  authority  to  regulate  or 
prohibit  the  construction  of  bridges 
across  the  Mississippi.  U.  S.  v.  Mil- 
waukee &  St.  P.  Ry.  Co.  (O.  O.  1873) 
Fed.  *Cas.  No.  15,778. 

The  United  States  may  prevent  the 
construction  of  bridges  across  the  Mis- 
sissippi river  otherwise  than  as  pre- 
scribed by  congress,  and  the  federal 
courts  have  jurisdiction  for  that  pur- 
pose.    Id. 

Congress  can  lawfully  confer  upon  a 
private  corporation  the  capacity  to  oc- 
cupy navigable  waters  within  a  state, 
and  appropriate  the  soil  under  them, 
upon  acquiring  the  rights  of  the  owners, 
in  order  to  construct  a  bridge  over  such 
waters  for  the  purposes  of  interstate 
commerce,  without  the  consent  and  not- 
withstanding the  protest  of  the  state. 
Decker  v.  Baltimore  &  N.  Y.  R.  Co.  (C. 
C.  1887)  30  Fed.  723;  Pennsylvania  Ry. 
Co.  v.  Baltimore  &  N.  Y.  Ry.  Co.  (C.  C. 
1888)  37  Fed.  129,  following  Decker  v. 
Railroad  Co.  (C.  C.  1887)  30  Fed.  723. 

Act  June  16,  1886,  authorizing  the  S. 
I.  R.  T.  Co.,  a  corporation  of  New 
York,  and  the  B.  &  N.  Y.  R.  Co.,  a 
corporation  of  New  Jersey,  or  either  of 
them,  to  construct  and  maintain  a  rail- 
road bridge  across  Staten  Island  Sound, 
known  as  "Arthur  Kill,"  and  establish- 
ing "the  same  as  a  post  road,"  is  within 
the  power  "to  regulate  commerce,"  vest- 
ed in  congress;  it  being  competent  for 
congress,  under  that  grant  of  power, 
to  open  up  commercial  communication 
between  different  states,  by  land  as  well 
as  by  water.  Stockton  v.  Baltimore  & 
N.  Y.  R.  Co.  (C.  C.  1887)  32  Fed.  9. 

The  privilege  may  be  exercised  with- 
out the  consent  or  concurrence  of  the 
states  in  which  the  structure  is  author- 
ized by  the  act  to  be  placed.    Id. 

Such  a  grant  is  of  the  mere  use  of 
the  soil  needed  for  the  structure,  and 
not  an  assumption  of  exclusive  juris- 
diction over  such  territory.  Cession  of 
the  soil  by  the  state  in  which  the  land 
lies  is,  therefore,  not  necessary  to  the 
exercise  of  the  .privilege.    Id. 

Where  a  private  canal  constructed 
and  used  as  a  cut-off  to  take  the  place 
commercially  of  the  tortuous  channel 
of  a  navigable  stream  has  been  aban- 
doned, and  its  uses  for  such  purpose 
entirely  destroyed  by  the  owner  of  the 
rights  therein,  the  rights  of  the  public 
revert  to  the  original  channel  of  the 
stream,  and  under  Act  March  3,  1899 
(Comp.  St.  S  9910),  the  United  States 
may  maintain  a  suit  to  enjoin  the  ob- 
struction of  such  channel  by  a  bridge. 
U.  S.  v.  President,  etc.,  of  Jamaica  & 
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B.  Turnpike  Road  (C.  0.  1910)  183 
Fed.  598,  decree  reversed  (C.  C.  A. 
1913)  204  Fed.  759. 

The  act  of  June  16,  1886,  authorizing 
the  S.  I.  Rapid-Transit  Co.,  a  corpora- 
tion of  New  York,  and  the  B.  &  N.  Y. 
R.  Co.,  a  corporation  of  New  Jersey, 
or  either  of  them,  to  construct  and 
maintain  a  railroad  bridge  across  the 
Staten  Island  Sound,  known  as  "Arthur 
Kill,"  and  establishing  "the  same  as  a 
post-road,"  is  within  the  power  "to 
regulate  commerce,"  vested  in  congress 
by  the  constitution  of  the  United 
States;  it  being  competent  for  con- 
gress, under  that  grant  of  power,  to 
open  up  commercial  communication  be- 
tween different  states,  by  land  as  well 
as  by  water.  Stockton  v.  Baltimore  & 
N.  Y.  R.  Co.   (C.  C.  1887)  32  Fed.  9. 

Where  a  corporation  incorporated  by 
the  legislatures  of  Canada  and  New 
York  for  the  purpose  of  building  a 
bridge  constructs  it  in  part  over  pub- 
lic navigable  waters  of  the  United 
States,  it  seems  that  congress,  under 
the  power  conferred  upon  it  by  the  con- 
stitution to  regulate  commerce,  has  the 
right  to  prescribe  what  compensation  it 
shall  charge  for  its  use.  Canada  South- 
ern Ry.  Co.  v.  International  Bridge  Co. 
(D.  C.  1881)  8  Fed.  190. 

The  authority  given  to  the  Secretary 
of  War  by  Act  March  3,  1899,  §  18 
(Comp.  St.  §  9970),  to  order  the  alter- 
ation or  removal  of  a  bridge  found  to 
be  an  unreasonable  obstruction  to.  the 
navigation  of  any  of  the  navigable  wa- 
terways of  the  United  States,  is  with- 
in the  constitutional  powers  of  Con- 
gress, and  the  determination  of  the 
Secretary  in  the  due  exercise  of  such 
authority  that  a  bridge  is  such  an  ob- 
struction is  conclusive.  U.  S.  v.  Un- 
ion Bridge  Co.  (D.  C.  1906)  143  Fed. 
377,  judgment  affirmed  Union  Bridge 
Co.  v.  U.  S.  (1907)  27  Sup.  Ct.  367, 
204  U.  S.  364,  51  L.  Ed.  523;  U.  S. 
v.  Monongahela  Bridge  Co.  (D.  C.  1908) 
160  Fed.  712,  judgment  affirmed  Presi- 
dent, etc.,  of  Monongahela  Bridge  Co. 
v.  U.  S.  (1910)  30  Sup.  Ct  356,  216 
U.  S.  177,  54  L.  Ed.  435. 

Act  March  3,  1899,  $  18  (Comp.  St.  § 
9970),  which  provides  that  on  a  deter- 
mination by  the  Secretary  of  War  that 
any  bridge  "now  constructed  or  which 
may  hereafter  be  constructed  over  any 
of  the  navigable  waterways  of  the 
United  States  is  an  unreasonable  ob- 
struction to  the  free  navigation  of  such 
waters,"  after  notice  to  the  parties  in- 
terested, he  shall  require  the  same  to 
be  altered  so  as  to  render  navigation 
through  or  under  it  reasonably  free, 
and  making  the  willful  failure  to  obey 
such  order  a  misdemeanor,  is  within 
the  power  of  Congress.  U.  S.  v.  Union 
Bridge  Co.  (D.  C.  1906)  143  Fed.  377, 
judgment  affirmed  Union  Bridge  Co.  v. 
U.  S.  (1907)  27  Sup.  Ct.  367,  204  U. 
S.  364,  51  L.  Ed.  523. 

The  right  of  the  United  States  to  re- 
quire the  removal  or  alteration  of  a 
bridge  as  an  obstruction  to  navigation 
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of  an  interstate  waterway  is  not  af- 
fected by  the  fact  that  it  made  no  ob- 
jection when  the  bridge  was  built,  or 
that  it  was  built  under  authority  from 
the  state,  nor  do  such  facts  render  the 
government  liable  to  compensate  the 
owner  for  his  loss,  where  the  consent 
of  Congress  was  not  asked;  the  owner 
being  chargeable  with  notice  of  its 
power  over  such  waters  and  its  right 
to  exercise  the  same  at  any  time.    Id. 

The  Mississippi  River  in  Minnesota, 
both  above  and  below  the  Falls  of  St 
Anthony,  is  a  navigable  river,  not  whol- 
ly within  the  limits  of  any  particular 
state,  and  cannot  be  bridged  without 
the  permission  of  the  United  States. 
(1892)  20  Op.  Atty.  Gen.  488;  (1892) 
20  Op.  Atty.  Gen.  492;  (1896)  21  Op. 
Atty.  Gen.  293;  (1898)  22  Op.  Atty. 
Gen.  52. 

The  Secretary  of  War  would  not  be 
prohibited  from  approving  the  plan  and 
location  of  a  bridge  across  boundary 
waters  if  acts  of  authorization  were 
passed  by  the  legislatures  of  the  states 
interested.  (1899)  22  Op.  Atty.  Gen. 
332. 

The  Hudson  Highland  Bridge  &  Rail- 
way Company,  a  corporation  created  by 
the  legislature  of  the  state  of  New 
York,  with  authority  to  construct  a 
bridge  across  the  Hudson  river  between 
two  points  in  the  state  of  New  York, 
cannot  lawfully  build  such  bridge  with- 
out first  obtaining  the  consent  of  Con- 
gress, as  required  by  section  9  of  the 
act  of  March  3,  1899  (30  Stat  1155). 
(1906)  25  Op.  Atty.  Gen.  601. 

The  county  court  accepted  a  report  of 
the  county  commissioners  laying  out  a 
highway  which  passed  through  a  cove 
or  creek  setting  in  from  the  river 
Thames,  where  at  all  times  the  tide 
ebbs  and  flows,  but  which  is  not  navi- 
gable for  any  useful  purpose  connected 
with  trade  or  agriculture,  except  by 
scows,  or  other  flat-bottom  vessels,  and 
the  passage  of  which  np  and  down  said 
cove  would  not  be  materially  obstructed 
by  a  bridge  placed  across  the  same,  on 
the  line  of  said  highway.  Held,  that 
the  laying  out  of  said  highway  was  not 
objectionable  as  an  obstruction  of  in- 
terstate commerce.  Groton  v.  Hurl- 
burt  (1852)  22  Conn.  17a 

Only  the  United  States  government 
can  raise  the  question  that  a  contract 
providing  for  the  construction  of  a 
bridge  across  a  navigable  stream  is  in 
violation  of  the  federal  statute  requir- 
ing the  consent  of  the  Secretary  of 
War  to  the  erection  of  such  a  bridge. 
People  v.  Board  of  Sup'rs  of  Whiteside 
County  (1905)  122  111.  App.  40. 

A  grant  by  congress  to  a  railroad 
company  of  the  privilege  of  erecting  a 
bridge  on  a  navigable  river  between 
two  states  is  in  exercise  of  its  power  to 
regulate  commerce  between  the  states. 
Winifrede  Coal  Co.  v.  Central  Railway 
&  Bridge  Co.  (Ohio  Com.  PL  1890)  24 
Wkly.  Law  Bui.  173. 

In  the  exercise  of  its  power  to  regu- 
late commerce,  congress  may  restrain 
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state  action  authorizing  constructions 
upon  navigable  rivers;  but  congress 
cannot  declare  bridges  erected  by  state 
authority,  in  the  absence  of  conflicting 
legislation  of  congress,  to  be  nuisances. 
Dover  v.  Portsmouth  Bridge  (1845)  17 
N.  H.  200. 

Congress  may  authorize  the  construc- 
tion over  a  navigable  river  of  a  bridge 
which  will  interfere  with  the  naviga- 
tion thereof.  People  v.  Kelly  (1879) 
76  N.  Y.  475. 

An  act  of  congress  authorizing  the 
erection  of  a  bridge  over  navigable  wa- 
ters may  lawfully  devolve  upon  the  sec- 
retary of  war  the  duty  of  determining, 
from  a  plan  of  the  proposed  bridge,  to 
be  submitted  by  the  bridge  company, 
whether  or  not  it  conforms  to  a  con- 
dition in  the  act  that  the  navigation  of 
the  river  shall  not  be  injured;  there 
being  an  express  reservation  to  con- 
gress of  power  to  amend  or  repeal  the 
act    Id. 

80.  Railroads*— In  general.— Congress 
has  authority,  in  the  exercise  of  its 
power  to  regulate  commerce  among 
the  several  states,  to  construct,  or  au- 
thorize individuals  or  corporations  to 
construct,  railroads  across  the  states 
and  territories  of  the  United  States. 
California  v.  Central  Pac.  R.  Co.  (1888) 
8  Sup.  Ct  1073,  1080,  127  U.  S.  1,  32 
L.  Ed.  150. 

A  railroad  company  which  has  become 
a  link  in  a  through  line  of  road,  over 
which,  as  part  of  its  business,  freight 
and  passengers  are  carried  into  and  out 
of  a  state,  is  engaged  in  interstate  com- 
merce. Norfolk  &  W.  R.  Co.  v.  Penn- 
sylvania (1890)  10  Sup.  Ct.  958,  960, 
136  U.  S.  114,  34  L.  Ed.  394. 

In  exercising  the  power  of  eminent 
domain,  congress  has  the  right  to  grant 
a  railroad  right  of  way  through  lands 
owned  by  an  Indian  nation,  where  the 
road  will  have  relation  to  interstate 
commerce.  Cherokee  Nation  v.  South- 
ern Kan.  R.  Co.  (1890)  10  Sup.  Ct  965, 
971,  135  U.  S.  641,  34  L.  Ed.  295. 

Commerce  between  the  states  is  a 
matter  of  national  regulation,  and  Con- 
gress has  legislated  in  respect  to  such 
commerce  by  the  Interstate  Commerce 
Act  and  by  the  act  requiring  the  use  of 
automatic  couplers  on  freight  cars. 
Baltimore  &  O.  R.  Co.  v.  Baugh  (1893) 
13  Sup.  Ct.  914,  918,  149  U.  S.  368, 
87  L.  Ed.  772. 

The  state  of  Wisconsin,  at  least  after 
it  had  given  its  consent  to  the  North- 
ern Pacific  Railroad  Company  to  enter 
its  territory  and  construct  its  road 
(Act  April  10,  1865),  could  not,  by  the 
decisions  of  its  courts,  transform  that 
corporation,  which  was  formed  by  na- 
tional legislation  for  national  purposes 
and  interstate  commerce,  into  one  of  a 
local  character,  witu  rights  and  powers 
restricted  by  views  of  policy  applicable 
to  state  corporations.  .  Roberts  v. 
Northern  Pac  R.  Co.  (1895)  15  Sup. 
Ct.  756,  158  U.  S.  1,  39  L.  Ed.  873, 
affirming  decree  Northern  Pac.  R.  Co. 
v.  Roberts  (C.  a  1890)  42  Fed.  734. 


Carriers  engaged  in  interstate  and  in- 
trastate  commerce  are  subject  to  the 
regulation  of  congress  in  so  far  as  they 
are  engaged  in  interstate  commerce, 
and  to  the  regulation  of  the  states  so 
far  as  they  are  engaged  in  intrastate 
commerce.  Missouri  Pac.  R.  Co.  v. 
Larabee  Flour  Mills  Co.  (1909)  29  Sup. 
Ct.  214,  217,  211  U.  S.  612,  53  L.  Ed. 
352. 

Commerce,  in  the  constitutional  sense, 
includes  the  instrumentalities  by  which 
commerce  is  carried  on,  and  extends  to 
the  coal  cars  owned  by  a  railway  com- 
pany engaged  in  interstate  commerce,  in 
which  it  receives  from  the  tipple  of  the 
coal  mines  along  its  line  coal  purchased 
by  it  and  used  solely  for  its  own  fuel 
purposes.  Interstate  Commerce  Com- 
mission v.  Illinois  Cent  R.  Co.  <1910) 
30  Sup.  Ct  155,  215  U.  S.  452,  54  L. 
Ed.  280,  reversing  decree  Chicago  & 
A.  R.  Co.  v.  Interstate  Commerce  Com- 
mission (C.  C.  1908)  173  Fed.  930; 
Same  v.  Chicago  &  A.  R.  Co.  (1910) 
30  Sup.  Ct  163,  215  U.  S.  479,  54  L. 
Ed.  291. 

Congress,  in  the  exercise  of  its  power 
over  interstate  commerce,  may  regulate 
the  relations  of  railway  carriers  and 
their  employe's  while  both  are  engaged 
in  such  commerce,  subject  always  to  the 
limitations  prescribed  in  the  federal 
Constitution,  and  to  the  qualification 
that  the  particulars  in  which  those  rela- 
tions are  regulated  must  have  a  real 
or  substantial  connection  with  the  in- 
terstate commerce  in  which  the  carriers 
and  employes  are  engaged.  Mondou  v. 
New  York,  N.  H.  &  H.  R.  Co.  (1912) 
32  Sup.  Ct.  169,  173,  223  U.  S.  1,  56 
L.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44,  re- 
versing judgment  (1909)  78  Atl.  762, 
82  Conn.  373. 

The  several  state  railway  corpora- 
tions incorporated  into  the  Pacific  Rail- 
road system  by  the  act  chartering  the 
Union  Pacific  Railroad  Company,  ap- 
proved July  12,  1862,  and  which  were 
authorized  to  construct  branches,  and 
received  aid  from  the  United  States, 
are  subject  to  the  terms  and  conditions 
imposed  by  said  act  of  congress.  West- 
ern Union  Tel.  Co.  v.  Union  Pac.  Ry. 
Co.  (C.  C.  18S0)  3  Fed.  1. 

The  government,  being  the  creator  of 
the  Union  Pacific  Railway  Company, 
and  a  large  contributor  to  its  finances, 
and  having  a  pecuniary  interest  in  its 
successful  management,  has  full  super- 
visory power  over  it,  and  may  make  and 
enforce  through  the  courts  reasonable 
regulations  not  interfering  with  vested 
rights.  U.  S.  v.  Western  Union  Tel.  Co. 
(C.  C.  1892)  50  Fed.  28,  decree  revers- 
ed Union  Pac.  Ry.  Co.  v.  U.  S.  (1894) 
59  Fed.  813,  8  C.  C.  A.  282. 

Congress  has  power  to  regulate  the 
relation  of  master  and  servant  of  car- 
riers by  rail  engaged  in  interstate  com- 
merce if  limited  to  employe's  engaged  in 
such  service.  Watson  v.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.  (C.  C.  1909)  169  Fed. 
942,  judgment  affirmed  St.  Louis,  L  M. 
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&  S.  R.  Co.  y.  Watson  (1912)  32  Sup. 
Gt  583,  223  U.  S.  745,  56  L.  Ed.  639. 

R.  S.  |  5258  (Comp.  St  |  10058), 
wag  passed  by  congress  under  this 
clause  for  the  purpose  of  securing  in- 
terstate commerce  against  obstacles 
even  if  attempted  by  state  action,  and 
authorizes  continuous  lines  of  railroads 
from  one  state  to  another.  The  St. 
Louis  (D.  C.  1891)  48  Fed.  812,  313. 

A  railroad  company,  by  engaging  in 
interstate  commerce,  does  not  thereby 
submit  all  its  business  concerns  to  the 
regulating  power  of  Congress.  U.  S. 
v.  Erie  R.  Co.  (D.  C.  1909)  166  Fed. 
352. 

The  construction  and  operation  of  a 
railroad  wholly  within  a  state  is  sub- 
ject to  the  laws  of  such  state,  though 
it  is  so  connected  as  to  form  practical- 
ly a  through  line  of  railroad  from  a 
point  in  the  state  to  a  point  outside  of 
the  state.  Wabash  R.  Co.  v.  West  Side 
Belt  R.  Co.  (D.  C.  1912)  197  Fed.  442. 

In  the  case  of  railroads,  the  tracks, 
terminals,  switches,  stations,  cars,  en- 
gines, appliances,  and  the  methods  of 
operation  are  all,  when  employed  as 
component  parts  of  a  general  system 
engaged  in  interstate  traffic,  instrumen- 
talities of  interstate  commerce,  within 
the  scope  of  congressional  legislation. 
McNamara  v.  Washington  Terminal  Co. 
(1911)  37  App.  D.  C.  384. 

It  is  not  necessary  that  a  railroad 
.  should  actually  own  cars  in  order  to  be 
a  common  carrier  engaged  in  interstate 
commerce ;  but  it  is  sufficient  if  it  owns 
and  controls  one  of  the  instrumentali- 
ties essential  in  carrying  on  trade  and 
commerce  between  different  points.    Id. 

The  Washington  Terminal  Company, 
which  exclusively  manages,  operates, 
and  controls  all  steam  railroad  passen- 
ger traffic  entering  into  and  leaving  the 
city  of  Washington,  while  within  the 
zone  occupied  by  its  station  and  tracks, 
is  engaged  in  interstate  commerce.    Id. 

A  dead  engine,  which  was  being  haul- 
ed by  an  interstate  train  from  one 
state  to  another,  is  an  instrumentality 
of  interstate  commerce.  Atlantic  Coast 
Line  R.  Co.  v.  Jones  (1913)  63  So.  693, 
9  Ala.  App.  499. 

Under  Laws  Fla.  1899,  c.  4700,  pro- 
viding for  the  organization  and  powers 
of  the  board  of  railroad  commissioners, 
a  railroad  , operated  from  a  point  in 
Florida  to  a  point  in  another  state  is, 
in  so  far  as  the  road  is  located  in  Flori- 
da, and  in  so  far  as  its  business  is  con- 
fined to  traffic  in  Florida,  subject  to  the 
regulation,  control,  and  supervision  of 
the  railroad  commissioners.  State  v. 
Jacksonville  Terminal  Co.  (1900)  27 
So.  225,  41  Fla.  377. 

A  carrier  picked  up  empties  from 
connecting  carriers,  hauled  them  to  a 
gravel  quarry,  and  returned  them  when 
loaded;  both  the  point  of  connection 
with  such  other  carriers  and  the  quar- 
ry being  in  the  same  state.  It  furnish- 
ed no  equipment,  and  there  was  noth- 
ing to  show  that  it  issued  bills  of  lad- 
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ing  to  destination  points,  or  that  it  was 
in  any  way  liable  for,  or  concerned  in 
the  movement  of,  the  cars  after  deliv- 
ery to  the  connecting  carriers,  and  the 
rate  charged  was  a  fixed  sum  per  car. 
Held,  that  the  service,  being  confined  to 
the  handling  of  cars  between  two  points 
in  the  same  state,  was  not  interstate 
commerce,  so  as  to  render  void  an,  or- 
der of  the  State  Railroad  Commission 
reducing  the  charge  therefor.  Chicago, 
I.  &  L.  Ry.  Co.  v.  Railroad  Commission 
of  Indiana  (Ind.  1909)  87  N.  E.  1030. 

Acts  Ind.  1909,  c.  34,  f  4,  prohibiting 
assignments  of  wages  by  a  married  man 
without  his  wife's  consent,  is  not  invalid 
as  a  regulation  of  interstate  commerce 
when  applied  to  an  assignment  of  an 
em  ploy  6  of  an  interstate  railroad,  of 
part  of  his  wages  for  the  purchase  of 
a  watch  which  he  was  required  by  the 
company's  regulations  to  carry.  Cleve- 
land, C,  C.  &  St  L.  Ry.  Co.  ▼.  Mar- 
shall (Ind.  1914)  106  N.  E.  570. 

The  fact  that  a  railroad  corporation 
is  engaged  in  interstate  commerce  does 
not  exempt  it  from  control  by  the  state 
in  respect  to  all  business  done  therein 
not  directly  connected  with  traffic  be- 
tween the  states.  McGuire  v.  Chicago, 
B.  &  Q.  R.  Co.  (1906)  108  N.  W.  902, 
131  Iowa,  340. 

That  an  interstate  railroad,  after  haul- 
ing coal  between  two  points  within  the 
state,  used  thereafter  a  portion  thereof 
for  fuel  on  engines  running  into  other 
states,  did  not  cause  it  to  be  engaged 
in  interstate  traffic.  Barker  v.  Kansas 
City,  M.  &  O.  Ry.  Co.  (1915)  146  P. 
358,  94  Kan.  176. 

A  railroad  corporation  whose  tracks 
lay  wholly  within  a  certain  state  did 
not,  by  leasing  its  tracks  to  a  railroad 
corporation  engaged  in  interstate  com- 
merce, itself  engage  in  interstate  com- 
merce. Zachary  v.  North  Carolina  R. 
Co.  (1911)  72  S.  E.  858,  156  N.  C.  496. 

Although  a  railway  corporation  has 
power  to  operate  its  trains  within  one 
state,  where  it  by  contract  operates  the 
trains  of  another  railroad  which  orig- 
inate outside  the  state,  the  operation 
of  such  trains  is  "interstate  com- 
merce." Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  State  (Tex.  1916)  181  S.  W. 
721. 

Since  bookkeeping  by  railroads  engag- 
ed in  both  interstate  and  intrastate 
commerce  does  not  of  itself  constitute 
commerce,  the  delegation  to  Congress 
of  the  exclusive  right  to  regulate  in- 
terstate commerce  does  not  preclude 
the  state  from  prescribing  a  system  of 
bookkeeping  to  be  followed  by  railroads 
within  the  state  for  the  purpose  of  ap- 
portioning expenses  between  freight 
and  passenger  traffic,  and  between  in- 
trastate and  interstate  commerce,  to 
afford  a  basis  for  the  establishment  of 
intrastate  rates.  Railroad  Commission 
of  Texas  v.  Texas  &  P.  Ry.  Co.  (Tex. 
Civ.  App.  1911)  140  S.  W.  829. 

81. Hours  of  service  of  employes. 

—Congress,  in  the  exercise  of  its  power 
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over  commerce,  could  enact  the  provi- 
sions of  Act  March  4,  1007  (Comp.  St 
§  8677  etseq.),  restricting  the  hours  of 
labor  of  railway  employe's  who  are  con- 
nected with  the  movement  of  trains  in 
interstate  or  foreign  commerce.  Balti- 
more &  O.  R.  Co.  v.  Interstate  Com- 
merce Commission  (1911)  31  Sup.  Ct 
621.  625,  221  U.  S.  612,  65  L.  Ed.  878; 
U.  S.  v.  Grand  Rapids  &  I.  Ry.  Co. 
(1915)  224  Fed.  667,  140  C.  C.  A.  177; 
IT.  S.  v.  Kansas  City  Southern  Ry.  Co. 
(D.  C.  1911)  189  Fed.  471;  U.  S.  ▼.  St 
Louis  Southwestern  Ry.  Co.  of  Texas 
(D.  C.  1911)  189  Fed.  954,  judgment 
affirmed  St  Louis  Southwestern  R.  Co. 
of  Texas  v.  U.  S.  (1912)  199  Fed.  990, 
117  C.  C.  A.  666;  St  Louis,  I.  M.  & 
S.  R.  Co.  v.  McWhirter  (1911)  140 
S.  W.  672,  145  Ky.  427;  State  v.  Chi- 
cago. M.  &  St.  P.  Ry.  Co.  (1908)  117 
N.  W.  686,  136  Wis.  407. 

82. Liability  for  Injuries  to  em- 
ployes,—Act  June  11,  1906,  c.  3073,  34 
Stat.  232,  "relating  to  the  liability  of 
common  carriers  *  *  *  engaged  in 
commerce  between  the  states  *  *  * 
to  their  employes,"  as  stated  in  its  ti- 
tle, and  which  makes  every  such  car- 
rier liable  to  any  employe1  or  his  per- 
sonal representative  for  all  damages 
which  may  result  from  the  negligence 
of  any  of  its  officers,  agents,  or  em- 
ploye's, or  by  reason  of  any  defect  or 
insufficiency,  due  to  its  negligence,  in 
its  cars,  engines,  appliances,  machin- 
ery, track,  roadbed,  ways,  or  works,  is 
void  as  including  in  its  operation 
employes  not  engaged  in  interstate 
commerce,  and  hence  as  not  within  the 
constitutional  power  of  Congress. 
Howard  v.  Illinois  Cent  R.  Co.  (1908) 
28  Sup.  Ct.  141,  207  U.  S.  463,  52  L. 
Ed.  297,  affirming  judgment  (C.  C. 
1907)  147  Fed.  997.  CONTRA,  Spain 
v.  St.  Louis  &  S.  F.  R.  Co.  (C.  C. 
1907)  151  Fed.  522;  Snead  v.  Central 
of  Georgia  Ry.  Co.  (C.  C.  1907)  151 
Fed.  608;  Kelley  v.  Great  Northern 
Ry.  Co.  (C.  C.  1907)  152  Fed.  211; 
Zikos  v.  Oregon  R.  &  Nav.  Co.  (C.  O. 
1910)   179  Fed.  893. 

Congress  may  prescribe,  as  between 
an  interstate  carrier  and  such  of  its 
employe's  as  are  engaged  in  interstate' 
commerce,  that  the  carrier  shall  be 
liable  for  the  death  or  injury  of  any 
such  employ^  while  so  engaged  which 
may  result  from  the  negligence  of  a 
fellow  servant.  Howard  v.  Illinois 
Cent.  R.  Co.  (1908)  28  Sup.  Ct.  141, 
207  U.  S.  463,  52  L.  Ed.  297,  affirming 
judgments  (C.  C.  1906)  148  Fed.  986, 
and  (C.  C.  1907)  148  Fed.  997. 

The  invalidity,  so  far  as  interstate 
commerce  is  concerned,  of  the  provi- 
sions of  Employers'  Liability  Act  June 
11,  1906,  does  not  invalidate  such  of 
its  provisions  as  attempt  to  regulate 
commerce  within  the  District  of  Co- 
lumbia and  the  territories.  El  Paso 
&  N.  E.  R.  Co.  v.  Gutierrez  (1909)  30 
Sup.  Ct  21,  25,  215  U.  S.  87,  54  L.  Ed. 
106. 


Congress,  in  the  exercise  of  its  pow- 
er over  interstate  commerce,  may  reg- 
ulate the  relations  of  railway  carriers 
and  their  employe's  while  both  are  en- 
gaged in  such  commerce,  subject  al- 
ways to  the  limitations  prescribed  in 
the  federal  Constitution,  and  to  the 
qualification  that  the  particulars  in 
which  those  relations  are  regulated 
must  have  a  real  or  substantial  con- 
nection with  the  interstate  commerce 
in  which  the  carriers  and  employes  are 
engaged.  Mondou  v.  New  York,  N.  H. 
&  E  R  Go.  (1912)  32  Sup.  Ct.  169, 
223  U.  S.  1,  56  L.  Ed.  327,  38  L.  R. 
A.  (N.  S.)  44,  reversing  judgment 
(1909)  73  A.  762,  82  Conn.  373. 

Congress  did  not  exceed  its  power  to 
regulate  the  relations  of  interstate 
railway  carriers  and  their  employes  en- 
gaged in  interstate  commerce  by  enact- 
ing Employers'  Liability  Act  April  22, 
1908  (Comp.  St.  §  8657  et  seq.),  which 
abrogates  the  fellow  servant  rule,  ex- 
tends the  carrier's  liability  to  cases  of 
death,  and  restricts  the  defenses  of 
contributory  negligence  and  assumption 
of  risk,  since  no  one  has  any  vested 
right  in  any  rule  of  the  common  law, 
and  the  natural  tendency  of  such, 
changes  is  to  promote  the  safety  of 
the  employes  and  to  advance  the  com- 
merce in  which  they  are  engaged.     Id. 

The  power  of  Congress,  under  the 
commerce  clause,  to  regulate  the  liabil- 
ity of  an  interstate  railway  carrier  for 
the  death  or  injury  of  an  employe  en- 
gaged in  interstate  commerce,  which 
may  result  from  the  negligence  of  a 
fellow  servant,  is  not  exceeded  by  the 
enactment  of  that  act,  although  that 
act  embraces  instances  where  the  caus- 
al negligence  is  that  of  an  employg  en- 
gaged in  intrastate  commerce.     Id. 

Congress  had  power  to  enforce  regu- 
lations prescribed  by  Employers'  Lia- 
bility Act  April  22,  1908,  §  5  (Comp. 
St  §  8661),  by  preventing  acceptance 
of  benefits  in  a  railway  relief  depart- 
ment from  operating  as  a  bar  to  recov- 
ery of  damages  for  injury  or  death  of 
an  emplove\  Philadelphia,  B.  &  W.  R. 
Co.  v.  Schubert  (1912)  32  Sup.  Ct 
589,  224  U.  S.  603,  56  L.  Ed.  911,  af- 
firming judgment  (1911)  36  App.  D.  C. 
565. 

Construing  condemnation  in  that  sec- 
tion of  any  contract  or  regulation  in- 
tended to  enable  a  common  carrier  to 
exempt  himself  from  liability  under  the 
act,  as  embracing  an  existing  agree- 
ment under,  contract  of  membership  in 
a  relief  department,  does  not  render 
the  section  invalid,  as  such  agreement 
must  be  regarded  as  made  subject  to 
the  possibility  that  Congress  might  so 
regulate  commerce  as  to  render  the 
agreement  unenforceable.     Id. 

Instances  where  the  causal  negli- 
gence is  that  of  a  fellow  servant  en- 
gaged in  intrastate  commerce  are  em- 
braced by  Employers'  Liability  Act 
April  22,  1908  (Comp.  St.  §  8657  et 
seq.).    Pedersen  v.  Delaware,  L.  &  W. 

(13253) 


Art.  1,  §  8,  cl.  8 


CONSTITUTION 


(Co 


eroe 


R.  Co.  (1913)  33  Sup.  Ct  648,  229  U. 
S.  146,  57  L.  Ed.  1125,  reversing  judg- 
ment (1912)  197  Fed.  537,  117  O.  C. 
A.  33. 

An  employ^  of  an  interstate  railway 
carrier,  killed  while  carrying  material 
to  repair  a  bridge  used  in  both  inter- 
state and  intrastate  commerce,  was 
employed  in  interstate  commerce  with- 
in that  act    Id. 

A  yard  clerk  killed  in  the  railway 
yards  while  meeting  an  incoming  in- 
terstate freight  train  wa^  employed  in 
interstate  commerce  within  Employers' 
Liability  Act  April  22,  1908  (Oomp. 
St.  §  8(557  et  seq.).  St.  Louis,  S.  F.  & 
T.  R.  Co.  v.  Seale  (1913)  33  Sup.  Ct 
651,  229  U.  S.  156,  57  L.  Ed.  1129,  re- 
versing judgment  (Tex.  Civ.  App. 
1912)  148  S.  W.  1099. 

The  lessor  of  an  intrastate  railway 
to  an  interstate  railway  carrier  is, 
through  its  lessee,  a  common  carrier 
engaged  in  interstate  commerce,  within 
the  Employers'  Liability  Act  1908 
(Comp.  St.  §  8657  et  seq.),  where  it  is 
responsible  for  the  negligence  of  its  . 
lessee.  North  Carolina  R.  Co.  v. 
Zachary  (1914)  34  Sup.  Ct.  305,  232 
U.  S.  248,  58  L.  Ed.  591,  reversing 
judgment  Zachary  v.  North  Carolina 
R.  Co.  (1911)  72  S.  E.  858,  156  N.  C. 
496. 

The  hauling  of  empty  cars  from  one 
state  to  another  is  interstate  commerce 
within  the   act.     Id. 

Employers'  Liability  Act  April  22, 
1908  (Comp.  St.  §  8657  et  seq.),  which 
applies  only  to  the  relations  between 
railroad  companies  engaged  in  inter- 
state commerce  and  their  employes  in 
such  commerce  is  not  unconstitutional 
as  not  within  the  power  of  Congress 
under  the  commerce  clause.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  v.  Conley  (1911) 
187  Fed.  949,  110  C.  C.  A.  97. 

The  liability  of  a  common  carrier  to 
its  employes  for  personal  injuries  is 
not  commerce,  and  the  regulation  of 
such  liability  with  respect  to  carriers 
engaged  in  interstate  commerce  is  not 
within  the  power  of  Congress  under 
the  interstate  commerce  clause.  How- 
ard v.  Illinois  Cent.  R.  Co.  (C.  C. 
1907)  148  Fed.  997,  judgment  affirm- 
ed (1908)  28  Sup.  Ct.  141,  207  U.  S. 
463,  52  L.  Ed.  207. 

Congress  has  the  power,  under  the 
commerce  clause,  to  regulate  the  lia- 
bility of  a  common  carrier  to  its  em- 
ployes for  personal  injuries  received 
while  engaged  in  interstate  transporta- 
tion. Spain  v.  St.  Louis  &  S.  F.  R.  Co. 
(C.  C.  1907)  151  Fed.  522. 

It  has  the  power,  under  the  com- 
merce clause,  to  legislate  for  the  safe- 
ty and  protection  of  employes  engaged 
in  interstate  commerce,  whether  the 
transportation  be  on  water  or  on  land. 
Id. 

The  power  of  Congress  to  regulate 
interstate  commerce  being  legitimate 
and  expressly  relating  to  employes  en- 
gaged   in   interstate    or    foreign  com- 
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merce,  it  is  immaterial  to  the  validity 
of  Employers'  Liability  Act  June  11, 
1906,  c.  3073,  34  Stat  232,  that  some- 
where in  its  operation  it  may  have  a 
contingent  effect  on  the  domain  of  state 
legislation.  Snead  ▼.  Central  of  Geor- 
gia Ry.  Co.  (C.  C.  1907)  151  Fed  608. 
Where  a  corporation  or  person  en- 
gages in  interstate  or  foreign  com- 
merce, eo  instante  the  men  who  control 
it  and  the  employes  become  subject  to 
the  legitimate  means  which  Congress 
may  select  for  its  regulation.    Id. 

Employers'  Liability  Act  June  11, 
1906,  c.  3073,  34  Stat.  232,  making  in- 
terstate carriers  liable  for  injuries  to 
employes,  notwithstanding  the  litter's 
negligence,  if  the  carrier's  negligence 
was  gross  in  comparison  with  that  of 
the  employs,  is  not  unconstitutional  as 
not  within  the  power  conferred  by  the 
commerce  clause.  Plummer  v.  North- 
ern Pac.  Ry.  Co.  (C.  C.  1907)  152  Fed. 
206. 

The  liability  of  common  carriers  for 
injuries  to  employes  growing  out  of 
their  negligence  or  the  negligence  of 
other  employes  is  a  proper  subject  for 
governmental  regulation,  and  Congress 
has  the  power,  whenever  it  chooses  to 
exercise  it,  to  make  regulations  on 
that  subject  within  its  field  of  control, 
namely,  interstate  and  foreign  com- 
merce, similar  to  those  the  state  Leg- 
islatures may  make  in  their  field.  Kel- 
ley  v.  Great  Northern  Ry.  Co.  (C.  C. 
1907)  152  Fed.  21L 

Act  June  11,  1906,  c  3073,  34  Stat 
232,  fixing  the  liability  of  common  car- 
riers engaged  in  interstate  commerce 
for  injuries  or  death  of  their  employes 
caused  by  their  negligence,  is  a  regu- 
lation of  commerce  between  the  states 
or  with  foreign  nations  within  the  com- 
merce clause.    Id. 

Authority  for.  the  enactment  of  Rail- 
road Employers'  Liability  Act  April  22, 
1908,  c.  149,  is  found  in  this  clause, 
and  Congress  merely  undertakes  by  the 
act  to  regulate  the  relations  of  employ- 
ers and  employe's  engaged  in  interstate 
commerce  by  railroad.  Fulgham  ▼. 
Midland  Valley  R.  Co.  (C.  C.  1909) 
167  Fed.  660,  reversed  (1910)  181  Fed. 
91,  104  C.  C.  A.  151. 

Employers'  Liability  Act  April  22, 
1908  (Comp.  St.  §  8657  et  seq.),  is  a 
valid  exercise  of  powers  granted  by  the 
commerce  clause  as  it  is  confined  to 
common  carriers  by  rail  engaged  in  in- 
terstate commerce,  and  the  fact  that 
the  act  is  not  limited  to  injuries  caus- 
ed by  the  negligence  of  a  fellow  serv- 
ant who  is  at  the  time  engaged  in  in- 
terstate employment  does  not  make  the 
act,  or  that  part  of  it  abolishing  the 
fellow- servant  rule,  unconstitutional. 
Watson  v.  St.  Louis,  I.  M.  &  S.  Ry« 
Co.  (C.  C.  1909)  169  Fed.  942,  judg- 
ment affirmed  St.  Louis,  I.  M.  &  S.  B- 
Co.  v.  Watson  (1912)  32  Sup.  Ct  533, 
223  U.  S.  745,  56  L.  Ed.  639. 
Congress  has  authority  under  its  con- 
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stitutional  power  to  regulate  interstate 
commerce  to  prescribe  rules  of  liabili- 
ty as  between  an  interstate  carrier  and 
its  employes  in  such  commerce  in  cases 
of  injury  to  the  employes  while  actually 
engaged  in  such  commerce.  Zikos  v. 
Oregon  R.  &  Nav.  Co.  (O.  O.  1910) 
179  Fed.  893. 

Employers'  Liability  Act  April  22, 
1908  (Comp.  St.  §  8657  et  seq.)f  held 
constitutional.  Gain  v.  Southern  Ry. 
Co.  (C.  C.  1911)  199  Fed.  211. 

The  power  of  Congress  to  regulate 
the  relation  of  employer  and  employ 4 
or  of  employes  as  between  themselves, 
as  is  done  by  Employers'  Liability  Act 
1908  (Comp.  St.  §  8657,  et  seq.),  is 
limited  to  employers  engaged  in  inter- 
state commerce  and  to  their  employes 
employed  in  such  commerce.  Lamphere 
v.  Oregon  R.  &  Navigation  Co.  (C.  C. 
1911)  193  Fed.  248,  reversed  (1912) 
196  Fed.  336,  116  C.  C.  A.  156,  47  L. 
R.  A.  (N.  S.)  1. 

Employers'  Liability  Act  June  11, 
1906,  c  3073,  34  Stat  232,  relating  to 
the  liability  of  common  carriers  en- 
gaged in  commerce  between  the  states, 
and  between  the  states  and  foreign  na- 
tions, to  their  employes,  is  within  the 
constitutional  power  of  Congress  to 
regulate  interstate  and  foreign  com- 
merce, and  applies  to  carriers  engaged 
in  foreign  commerce  by  sea,  making 
such  a  carrier  liable  for  an  injury  to  an 
employe"  resulting  from  the  negligence 
of  his  fellow  servants.  Lancer  v.  An- 
chor Line  (D.  C.  1907)  155  Fed.  433. 

An  employe"  of  a  railroad  company 
engaged  in  interstate  commerce  does 
not,  merely  because  he  is  sucn  em- 
ploye\  sustain  the  same  relation  to  in- 
terstate commerce  as  a  car  used  on  a 
railroad  engaged  in  interstate  commerce 
sustains  to  interstate  commerce  on 
that  road,  and  the  federal  government 
has  no  authority  over  an  employe"  of 
a  railroad  engaged  in  interstate  com- 
merce where  the  employe"  himself  is  not 
engaged  in  the  work  of  interstate  com- 
merce. U.  S.  v.  Wheeling  &  L.  E.  R. 
Co.  CD.  C.  1908)  167  Fed.  198. 

Congress,  by  enacting  the  federal 
Employers'  Liability  Act  (Comp.  St. 
§  8657  et  seq.),  exercised  its  power 
under  the  interstate  commerce  clause 
so  far  as  the  act  creates  a  liability. 
Kelly's  Adm'x  v.  Chesapeake  &  O.  Ry. 
Co.    (D.  C.  1912)  201  Fed.  602. 

A  railroad  special  watchman  held  to 
have  been  employed  in  interstate  com- 
merce when  he  received  his  injuries, 
and  not  entitled  to  recover  under  the 
state  Workmen's  Compensation  Act. 
Smith  v.  Industrial  Accident  Commis- 
sion of  California  (1915)  147  P.  600, 
26  Cal.  App.  560. 

A  railroad  employg,  killed  while  re- 
pairing a  switch  engine  temporarily 
withdrawn  from  service,  and  used  both 
for  intrastate  and  interstate  commerce, 
held  "engaged  in  interstate  commerce" 
within  Employers'   Liability  Act  1908 


(Comp.  St  §  8657  et  seq.).  Southern 
Pac.  Co.  v.  Pillsbury  (1915)  151  Pac. 
277,  170  Cal.  782. 

Where  a  railroad  employs  a  servant 
to  work  a  part  of  his  time  on  a  train 
engaged  in  interstate  commerce  and  a 
part  of  the  time  on  the  train  doing 
local  service,  and  he  is  hurt  while  do- 
ing the  local  work,  the  transaction  is 
governed  by  the  law  of  the  state  where 
the  injury  occurs,  and  not  by  Employ- 
er's Liability  Act  April  22,  1908 
(Comp.  St.  §  8657  et  seq.).  Southern 
Ry.  Co.  v.  Murphy  (Ga.  App.  1911)  70 
S.  E.  972. 

Whether  an  action  for  injuries  to  or 
death  of  a  railroad  employe"  depends  on 
the  Employer's  Liability  Act  1908 
(Comp.  St.  §  8657  et  seq.),  or  the  state 
law  depends  on  whether  the  injuries 
were  sustained  while  the  carrier  was 
engaged  and  the  employe"  was  employ- 
ed in  interstate  commerce.  Louisville 
&  N.  R.  Co.  v.  Strange's  Adm'z  (Ky. 
1913)  161  S.  W.  239. 

Railroad  fireman  on  switching  engine 
attached  to  intrastate  car  preliminary 
to  handling  an  interstate  car  held  not 
"engaged  in  interstate  commerce,"  so 
that  there  might  be  a  recovery  under 
the  state  law.  Louisville  &  N.  R.  Co. 
v.  Parker's  Adm'r  (1915)  177  S.  W. 
465.   165  Ky.   658. 

The  mere  fact  that  a  railroad  is  en- 
gaged in  interstate  commerce  does  not 
bring  within  the  protection  of  the  fed- 
eral Employers'  Liability  Act  1908 
(Comp.  St.  §  8657  et  seq.)  an  employe" 
not  actually  engaged  in  interstate  com- 
merce. Gordon  v.  New  Orleans  Great 
Northern  R.  Co.  (La.  1914)  64  So. 
1014. 

Employer's  Liability  Act  April  22, 
1908  (Comp.  St.  §  8657  et  seq.),  held 
only  applicable  to  injuries  happening 
when  both  the  carrier  and  the  employe" 
injured  are  engaged  in  interstate  com- 
merce. Pierson  v.  New  York,  S.  &  W. 
R.  Co.   (N.  J.  1912)  85  A.  233. 

83.  — —  Safety  appliances.— A  freight 
car  loaded  with  interstate  freight,  and 
placed  on  a  side  track  in  the  rail- 
way yard  at  destination,  to  await  simple 
repairs  to  the  automatic  coupler,  is 
used  in  moving  interstate  commerce 
within  the  meaning  of  Safety  Appliance 
Act  March  2,  1893  (Comp.  St.  §  8606), 
when  a  coupling-  with  another  car  is 
thereafter  attempted  by  the  carrier's 
order  during  the  course  of  switching 
operations.  Delk  v.  St.  Louis  &  S.  F. 
R.  Co.  (1911)  31  Sup.  Ot.  617,  220  U. 
S.  580,  55  L.  Ed.  590.  reversing  judg- 
ment St  Louis  &  S.  F.'  R.  Co.  v.  Delk 
(1908)  158  Fed.  931,  86  C.  C.  A.  95, 
14  Ann.  Cas.  233. 

Congress  had  the  power,  under  the 
commerce  clause  to  require,  as  it  did 
in  Safety  Appliance  Act  March  2,  1893, 
as  amended  by  Act  March  2,  1903 
(Comp.  St  {  8613),  that  all  locomo- 
tives, cars,  and  similar  vehicles  used 
on  any  railway  engaged  in  interstate 
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commerce  shall  be  equipped  with  cer- 
tain designated  safety  appliances,  re- 
gardless of  whether  such  vehicles  are 
used  in  moving  intrastate  or  interstate 
traffic.  Southern  R.  Co.  v.  U.  S.  (1911) 
82  Sup.  Ct.  2,  222  U.  S.  20,  56  L.  Ed. 
72,  affirming  judgment  U.  S.  v.  South- 
ern R.  Co.  (D.  C.  1908)  164  Fed.  347. 

Cars  used  in  moving  intrastate  traf- 
fic on  a  railway  which  is  a  highway  of 
interstate  commerce  are  comprehended 
by  the  provisions  thereof,  declaring,  in- 
ter alia,  that  its  provisions  and  require- 
ments shall  "apply  to  all  trains,  loco- 
motives, tenders,  cars,  and  similar  ve- 
hicles used  on  any  railroad  engaged  in 
interstate  commerce,  and  in  the  ter- 
ritories and  the  District  of  Columbia, 
and  to  all  other  locomotives,  tenders, 
cars,  and  similar  vehicles  used  in  con- 
nection therewith."     Id. 

Congress  may  prohibit,  as  is  done  by 
the  Safety  Appliance  Act  (Comp.  St. 
§  8605  et  seq.),  the  movement  of  a  de- 
fective car,  unless  necessary  to  move 
it  to  a  repair  shop,  though  the  move- 
ment is  not  an  act  of  interstate  com- 
merce. Texas  &  P.  Ry.  Co.  v.  Rigsby 
(19ir»)  222  Fed.  221,  138  C.  O.  A.  51. 

Safety  Appliance  Act  March  2,  1893 
(Comp.  St.  §  8605  et  seq.),  governing 
railways  is  constitutional.  Chicago,  R. 
I.  &  P.  Ry.  Co.  v.  Brown  (1911)  185 
Fed.  80.  107  O.  C.  A.  300,  judgment  af- 
firmed (1913)  33  Sup.  Ct  840,  229  U.  S. 
317,  57  L.  Ed.  1204. 

A  private  switch  track  leading  to  a 
mill  over  which  a  railroad  company  uni- 
formly operated  cars  engaged  in  inter- 
state commerce  held  a  railroad  on 
which  the  transportation  of  interstate 
commerce  was  subject  to  the  Safety 
Appliance  Act.  Gray  v.  Louisville  & 
N.  R.  Co.  (C.  O.  1912)  197  Fed.  874. 

All  of  the  cars  used  by  a  railroad  en- 
gaged in  interstate  commerce  in  the 
natural  course  of  their  use  are  instru- 
mentalities of  interstate  commerce,  and, 
whether  they  carry  interstate  traffic 
or  are  hauled  in  a  train  which  con- 
tains interstate  traffic,  they  are  within 
the  legislative  power  of  Congress,  and 
Congress  may  provide  for  the  safety 
of  employes  as  hns  been  done  by  Safety 
Appliance  Act  1803.  U.  S.  v.  Wheeling 
&  L.  E.  R.  Co.  (D.  C.  1908)  167  Fed. 
198. 

84.  Telegraphs  and  telephones.— Com- 
munication or  intercourse  by  telegraphic 
message  between  persons  in  different 
states  is  interstate  commerce.  Western 
Union  Tel.  Co.  v.  James  (1896)  16 
Sup.  Ct.  934,  935,  162  U.  S.  650,  40 
L.  Ed.  1105;  Postal  Telegraph-Cable 
Co.  v.  City  of  Mobile  (C.  C.  1909)  179 
Fed.  955;  Reed  v.  Western  Union  TeL 
Co.  (1894)  56  Mo.  App.  168;  Western 
Union  Telegraph  Co.  v.  Atlantic  &  Pa- 
cific States  Telegraph  Co.  (1S69)  5 
Nev.  102. 

Under  the  powers  conferred  on  con- 
gress to  regulate  commerce  and  to  es- 
tablish post  offices  and  post  roads,  Act 
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July  24,  1866,  securing  to  the  govern- 
ment the  use  of  telegraph  lines  for 
postal,  military,  and  other  purposes, 
so  far  as  it  declares  that  the  erection 
of  telegraph  lines  shall,  as  against  state 
interference,  be  free  to  all  who  accept 
its  terms,  is  a  constitutional  regulation 
of  commercial  intercourse  among  the 
states.  Pensacola  TeL  Co.  v.  Western 
Union  Tel.  Co.  (1877)  96  U.  S.  1,  24 
L.  Ed.  703B. 

A  telegraph  company  which  accepts 
the  provisions  of  R.  S.  tit  65  (Comp. 
St.  tit.  65),  is  an  instrument  of  foreign 
and  interstate  commerce  and  a  govern- 
ment agent  for  the  transmission  of 
messages  on  public  business,  and  a 
state  law  levying  a  tax  on  every  mes- 
sage, so  far  as  it  applies  to  messages 
sent  out  of  the  state  or  those  pertain- 
ing to  government  business,  is  unconsti- 
tutional. Tel.  Co.  v.  Texas  (1881)  105 
U.  S.  460,  466,  26  L.  Ed.  1067. 

Telegraphic  communications  are  com- 
merce, and  if  carried  on  between  dif- 
ferent states  are  interstate  commerce, 
and  any  state  regulations  imposing  a 
tax  on  the  occupation  or  business,  or 
requiring  a  license  to  prosecute  the 
business,  are  unconstitutional,  bat  the 
property  of  a  telegraph  company  situ- 
ated within  a  state  may  be  taxed  by 
the  state  as  all  other  property  is  taxed. 
Leloup  v.  Port  of  Mobile  (1888)  8  Sup. 
Ct.  1380,  1382,  127  U.  S.  640,  32  L. 
Ed.  311. 

Act  July  24,  1866  (embodied  in  R.  S. 
§  5263  et  seq.),  relating  to  telegraphs, 
is  a  legitimate  regulation  of  commercial 
intercourse  among  the  states.    Id. 

Act  July  24,  1866  (Comp.  St  $ 
10072),  giving  telegraph  companies  the 
right  against  arbitrary  interference  by 
the  state  to  construct  their  lines  oyer 
the  military  or  post  roads  of  the  United 
States,  did  not  exceed  powers  of  Con- 
gress under  the  commerce  clause.  Town 
of  Essex  v.  New  England  TeL  Co.  of 
Massachusetts  (1915)  36  Sup.  Ct  102. 

Telephone  companies,  like  telegraph 
companies,  are  important  agencies  in 
the  transaction  of  interstate  commerce, 
and  neither  a  state  nor  an  Indian  na- 
tion has  power  to  grant  to  one  compa- 
ny an  exclusive  right  to  maintain  tele- 
phone lines  within  its  territory.  Such 
a  grant,  being  void  ab  initio,  cannot  be 
invoked  to  prevent  the  construction  and 
maintenance  of  lines  by  other  compa- 
nies or  persons,  although  they  are  not 
interstate,  but  merely  local.  Muskogee 
Nat.  Tel.  Co.  ▼.  Hall  (1902)  118  Fed. 
382.  55  C.  C.  A.  208. 

Congress  has  constitutional  power  to 
grant  to  telegraph  companies  organized 
under  state  laws  the  right  to  construct 
and  use  lines  of  telegraph  along  any 
of  the  military  or  post  roads  of  the 
United  States.  Pensacola  TeL  Co.  *• 
Western  Union  Tel.  Co.  (C.  a  1875) 
Fed.  Cas.  No.  10,960. 

The  power  to  regulate  commerce  ex- 
tends to  the  erection  and  control  of 
telegraph  lines.  U.  S.  v.  Craig  (C.  C 
1S86)  28  Fed.  795,  797, 


Commerce) 


CONSTITUTION 


Art- 1,  §  8,  cl.  S 


Telegraphs  are  instruments  of  inter- 
state commerce,  and,  as  lines  in  the 
city  of  St.  Louis  are  used  to  transmit 
messages  to  all  parts  of  the  United 
States,  neither  the  state  nor  the  city 
can  impose  a  privilege  or  license  tax 
on  defendant.  City  of  St  Louis  v. 
Western  Union  Tel.  Co.  (O.  C.  1889) 
39  Fed.  59,  judgment  reversed  (1893) 
13  Sup.  Ct.  485,  148  U.  S.  92,  37  L. 
Ed.  380. 

Communication  by  telegraph  or  tele- 
phone between  points  in  different  states 
is  "interstate  commerce."  Sunset  Tele- 
phone &  Telegraph  Co.  v.  City  of  Eure- 
ka (C.  C.  1902)  172  Fed.  755. 

Consideration  of  the  legal  effect  of 
certain  provisions  of  a  bill  (Act  March 
3,  1857,  c.  95)  entitled  "An  act  to  ex- 
pedite telegraphic  communication  for 
the  uses  of  the  government."  (1857) 
8  Op.  Atty.  Gen.  512. 

An  oceanic- telegraph  cable,  which  has 
its  terminus  upon  the  territory  of  the 
United  States,  comes  within  the  regu- 
lating power  of  Congress.  (1867)  12 
Op.  Atty.  Gen.  337. 

It  is  doubtful  whether  Congress  has 
power  over  the  subject-matter  of  in- 
tercourse by  telegraph  strictly  within 
the  limits  of  a  state,  or  extending 
through  two  or  more  states,  having  its 
termini  within  the  territory  of  the  Unit- 
ed States.    Id. 

It  seems  that  Congress  has  not  the 
power  to  regulate  the  charges  upon  a 
railroad;  and  for  the  same  reason  it 
cannot  have  that  power  over  telegraph- 
ic communication  within  the  limits  of 
the  United  States.     Id. 

As  to  foreign  commerce  a  state  has 
no  regulating  power,  as  it  is  altogether 
and  exclusively  a  matter  of  federal  leg- 
islation, and  the  telegraph,  when  used 
as  a  vehicle  of  intercourse  with  foreign 
nations,  has  been  claimed  by  Congress 
to  be  within  the  power  to  regulate 
commerce.     Id. 

Congress  may  prescribe  the  rules  up- 
on which  oceanic  telegraphs,  connecting 
the  United  States  with  foreign  coun- 
tries, shall  be  operated,  and  fix  for 
them  a  tariff  of  charges.     Id. 

The  legislation  of  Congress  on  the 
subject  of  interoceanic  telegraph  com- 
munication declares  it  to  be  a  subject- 
matter  of  national  concern  and  com- 
mercial intercourse.    Id. 

The  establishment  of  telegraphic 
lines  connecting  the  United  States  with 
other  countries  properly  falls  under  the 
regulative  power  of  Congress;  but  that 
body  has  as  yet  made  no  general  regu- 
lations on  the  subject.  (1872)  14  Op. 
Atty.  Gen.  63. 

The  transmission  of  messages  by 
wireless  telegraphy  is  commerce,  and 
the  power  of  the  United  States  to  reg- 
ulate commerce  and  to  preserve  the 
territorial  integrity  of  this  country  does 
not  depend  upon  the  means  employed, 
but  upon  the  end  attained.  (1902)  24 
Op.  Atty.  Gen.  100. 


The  United  States  have  power,  either 
alone  or  in  cooperation  with  other 
countries,  to  impose  conditions  upon  the 
operation  of  any  wireless  telegraph 
system  which  conveys  messages  to  or 
from  the  United  States.    Id. 

Intercourse  by  telegraph  is  commer- 
cial intercourse,  and,  where  it  extends 
beyond  the  state,  is  interstate,  and  sub- 
ject to  the  control  of  Congress.  West- 
ern Union  Telegraph  Co.  v.  Pendleton 
(1884)  96  Ind.  12,  48  Am.  Rep.  692. 

Where  a  message  was  filed  for  trans- 
mission between  points  within  the  state, 
but  was  routed  by  way  of  a  city  in  an- 
other state,  and  negligently  delayed,  it 
did  not  thereby  become  a  subject  of  in- 
terstate commerce,  so  as  to  relieve  the 
company  from  liability  for  a  penalty 
for  delay  imposed  by  Burns'  Ind.  Ann. 
St.  1908,  §|  5780,  5781.  Western  Un- 
ion Telegraph  Co.  v.  Taylor  (Ind.  App. 
1914)  104  N.  E.  771. 

Communication  by  telegram  is  "com- 
merce" within  the  regulation  of  federal 
authority  in  so  far  as  it  involves  trans- 
mission of  messages  from  one  state  to 
another,  but  is  subject  also  to  state 
regulation  in  so  far  as  it  concerns 
transmission  of  messages  wholly  intra- 
state. Postal  Telegraph-Cable  Co.  v. 
State  (1909)   73  A.  679,  110  Md.  608. 

Laws  Mo.  1907,  p.  332,  regulating  the 
hours  for  service  of  telegraph  opera- 
tors and  train  dispatchers,  in  so  far  as 
it  applies  to  interstate  traffic,  is  uncon- 
stitutional and  void.  State  v.  Missouri 
Pac.  Ry.  Co.  (1908)  111  S.  W.  500, 
212  Mo.  658. 

A  telegraph  company  which  has  ac- 
cepted the  provisions  of  Act  July  24, 
1866  (Comp.  St.  §§  10073,  10075), 
granting  to  telegraph  companies,  which 
should  accept  the  provisions  of  the 
act,  rights  of  way  over  public  domain, 
etc.,  and  timber  and  other  materials 
for  construction  work  on  condition 
that  government  communications  should 
be  given  priority  in  transmission,  that 
the  rates  for  government  business  be 
fixed  by  the  Postmaster  General,  and 
that  the  government  might  purchase 
all  the  lines  and  property  of  any  con- 
senting company,  becomes  an  agency 
of  the  federal  government  for  the 
transaction  of  its  postal  business,  >  and 
an  instrumentality  of  interstate  and 
foreign  commerce.  State  v.  Western 
Union  Telegraph  Co.  (1911)  117  P.  93, 
43  Mont  445. 

Comp.  St.  §  10072,  giving  to  any  tel- 
egraph company  the  right  to  construct, 
etc.,  telegraph  lines  on  the  public  lands 
of  the  United  States,  etc.,  upon  evi- 
dence of  acceptance  of  its  terms  under 
specified  restrictions,  etc.,  is  a  regula- 
tion of  commerce,  within  the  meaning 
of  that  clause  of  the  United  States 
constitution  which  declares  that  con- 
gress has  power  to  "regulate  com- 
merce," etc.,  "among  the  several 
states,"  and  supersedes  state  legisla- 
tion upon  the  subject.  Western  Union 
Telegraph   Co.    v.   Atlantic    &   Pacific 
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States  Telegraph   Co.    (1869)    6  Nev. 
102. 

Where  a  foreign  telegraph  company 
operates  a  system  of  lines  extending 
throughout  the  several  states,  and  has 
accepted  the  conditions  and  privileges 
conferred  by  Act  July  24,  1868,  enti- 
tled "An  act  to  aid  in  the  construction 
of  telegraph  lines  and  to  secure  to  the 
government  the  use  of  the  same  for 
military  purposes,"  it  is  a  corporation 
engaged  in  interstate  commerce.  Pos- 
tal Tel.  Cable  Co.  v.  City  of  Richmond 
(1901)  37  S.  B.  789,  3  Va.  Sup.  Ct 
Rep.  39,  99  Va.  102,  86  Am.  St  Rep. 
877. 

85.  Imports  an!  exports.— The  power 
vested  in  congress  to  regulate  com- 
merce with  foreign  nations  and  among 
the  several  states  protects  property 
transported  as  an  article  of  commerce 
from  foreign  countries  or  among  the 
states  from  interfering  state  legisla- 
tion until  it  has  been  mingled  with,  and 
become  a  part  of,  the  general  property 
of  the  country,  and  protects  it  after  it 
has  entered  a  state  from  any  burdens 
imposed  by  reason  of  its  foreign  origin. 
Welton  v.  Missouri  (1875)  91  U.  S. 
275,  23  L.  Ed.  347. 

Congress  could  validly  prohibit  by  Act 
June  20,  1906  (Comp.  St  §  8866),  the 
landing  in  the  United  States  of  sponges 
taken  between  certain  dates  outside  of 
state  waters.  The  Abby  Dodge  v.  U. 
S.  (1912)  32  Sup.  Ct  310,  313,  223  U. 
S.  166,  56  L.  Ed.  390. 

Act  July  31,  1912,  §  1  (Comp.  St 
§  10416),  making  it  unlawful  to  bring 
into  the  United  States  any  film  of  any 
prize  fight  for  purposes  of  public  ex- 
hibition, is  not  beyond  the  powers  of 
Congress  under  the  commerce  clause. 
Weber  v.  Freed  (1915)  36  Sup.  Ct.  131. 

The  prohibition  of  Act  Feb.  9,  1909, 
%  2  (Comp.  St  §  8801),  against  receiv- 
ing or  concealing  opium,  knowing  it  to 
have  been  unlawfully  imported,  is  a  val- 
id exercise  of  the*  power  to  regulate 
foreign  commerce.  Steinfeldt  v.  U.  S. 
(1915)  219  Fed.  879,  135  C.  C.  A.  549. 

The  power  to  regulate  commerce  ex- 
tends to  the  power  to  offer  bounties  by 
discriminating  duties  and  by  special 
preferences  and  privileges.  U.  S.  v. 
Craig   (C.  C.  18S6)  28  Fed.  795,  797. 

The  power  to  regulate  commerce  ex- 
tends to  the  designation  of  ports  of 
entry  and  delivery.    Id. 

The  order  of  the  Department  of  Agri- 
culture of  April  26, 1904  (Bureau  of  Ani- 
mal Industry  Order  No.  124),  prohibit- 
ing the  importation  of  hay  and  straw 
from  continental  Europe  as  a  means  of 
preventing  the  introduction  of  foot  and 
mouth  disease  among  cattle  in  the  Unit- 
ed States,  is  a  regulation  of  commerce 
with  foreign  nations  and  an  exercise  of 
legislative  power,  and  therefore  void. 
(1904)  25  Op.  Atty.  Gen.  249. 

Where  plaintiff,  a  foreign  corpora- 
tion, bought  lumber,  to  be  delivered  to 
a  vessel  in  the  state  and  there  inspected 
and  paid  for,  that  plaintiff  intended  to 
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export  it  to  a  foreign  country  did  not 
render  the  transaction  one  in  foreign 
commerce  to  which  a  state  law  regulat- 
ing corporations  would  not  apply. 
Brunner  v.  Mobile-Gulfport  Lumber  Co. 
(Ala.  1914)  66  So.  438. 

86.  Trusts  and  trade  associatlons*- 
See,  also,  Comp.  St  f  8820,  et  seq.,  and 
notes  thereunder. 

The  anti-trust  law  (Comp.  St  |  8820 
et  seq.),  construed  as  applying  only  to 
contracts  whose  direct  and  immediate 
effect  is  a  restraint  upon  interstate 
commerce,  and  not  to  such  as  are  made 
to  promote  legitimate  business,  though 
they  may  indirectly  or  incidentally  af- 
fect such  commerce,  is  a  legitimate  ex- 
ercise by  congress  of  its  power  to  regu- 
late interstate  commerce.  U.  S.  v. 
Joint-Traffic  Ass'n  (1898)  19  Sup.  a 
25,  29,  171  U.  S.  505.  43  L.  Ed.  259, 
reversing  judgment  (C.  C.  1896)  76 
Fed.  895,  which  was  affirmed  (1S97)  89 
Fed.  1020,  32  C.  C.  A.  491. 

The  rules  and  regulations  of  a  live 
stock  exchange,  whose  members  are 
commission  merchants,  relating  to  the 
conduct  of  the  business  of  such  mem- 
bers in  buying  or  selling  stock  for  oth- 
ers in  a  given  market,  and  fixing  their 
charges  for  such  services,  are  not  agree- 
ments affecting  interstate  commerce, 
within  the  meaning  of  the  anti-trust 
law,  having  no  direct  or  necessary  rela- 
tion to  such  commerce,  though  some  of 
the  sales  themselves  may  constitute  in- 
terstate commerce,  and  the  cost  of 
such  transactions  may  be  indirectly  and 
incidentally  affected  by  such  regulations. 
Hopkins  v.  U.  S.  (1898)  19  Sup.  Ct  40, 
171  U.  S.  578,  43  L.  Ed.  290,  reversing 
order  (C.  C.  1897)  82  Fed.  529. 

By-laws  of  such  a  stock  exchange  lim- 
iting the  number  of  persons  who  may 
be  employed  by  any  member  to  solicit 
the  consignment  to  him  of  stock  ship- 
ped to  that  market,  or  prohibiting  mem- 
bers from  sending  prepaid  telegrams 
giving  market  quotations,  are  but  reg- 
ulations or  agreements  relating  to  their 
business,  and  are  not  in  restraint  of 
interstate  commerce.    Id. 

Congress  did  not  exaeed  its  power  un- 
der the  commerce  clause  of  the  federal 
Constitution  in  enacting  Anti-Trust 
Act  July  2,  1890  (Comp.  St.  f  8820  et 
seq.),  declaring  illegal  every  combina- 
tion or  conspiracy  in  restraint  of  in- 
terstate commerce,  and  forbidding  at- 
tempts to  monopolize  such  commerce  or 
any  part  of  it,  although  such  statute  is 
construed  to  embrace  a  combination  of 
stockholders  of  two  competing  inter- 
state railway  companies  to  form  a 
stockholding  corporation  which  should 
acquire,  in  exchange  for  its  own  capi- 
tal stock,  a  controlling  interest  in  the 
capital  stock  of  each  of  such  railway 
companies.  Northern  Securities  Co.  v. 
U.  S.  (1904)  24  Sup.  Ct.  436,  455, 193 
U.  S.  197,  48  L.  Ed.  679,  affirming  de- 
cree U.  S.  v.  Northern  Securities  Co.  (C. 
C.  1903)  120  Fed.  721. 

A  combination  of  independent  meat 
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dealers,  in  aid  of  an  attempt  to  monop- 
olize commerce  in  fresh  meat  among 
the  states,  to  restrict  the  competition 
of  their  respective  agents  when  pur- 
chasing stock  for  them  in  the  stock- 
yards, is  an  interference  with  interstate 
commerce,  forbidden  by  Act  July  2, 
1890  (Comp,  St.  f  8820  et  seq.),  to  pro- 
tect trade  and  commerce'  against  un- 
lawful restraints  and  monopolies,  where 
such  dealers  and  their  slaughtering  es- 
tablishments are  largely  in  different 
states  from  those  of  the  stockyards, 
and  the  sellers  of  the  cattle  largely  in 
different  states  from  either.  Swift  & 
Co.  v.  U.  S.  (1905)  25  S.  Ct.  276,  196 
U.  S.  375,  49  L.  Ed.  518,  modifying  de- 
cree U.  S.  v.  Swift  &  Co.  (C.  C.  1903) 
122  Fed.  529. 

There  is  no  such  connection  between 
interstate  commerce  and  membership  in 
a  labor  organization  as  to  authorize  con- 
gress, by  Act  June  1,  1898,  c  370,  §  10, 
30  Stat.  424,  to  make  it  a  crime  against 
the  United  States  for  an  agent  or  offi- 
cer of  an  interstate  carrier,  having  full 
authority  in  the  premises  from  his  prin- 
cipal, to  discharge  an  employe  from 
service  to  such  carrier  because  of  such 
membership  on  his  part.  Adair  v.  U.  S. 
(1908)  28  S.  Ct  277,  208  U.  S.  161,  52 
L.  Ed.  436,  13  Ann.  Cas.  764,  reversing 
judgment  U.  S.  v.  Adair  (D.  O.  1907) 
152  Fed.  737. 

The  prohibitions  of  Anti-Trust  Act 
July  2,  1890,  §§  1,  2  (Comp.  St.  {} 
8820,  8821),  against  restraints  or  mo- 
nopolization of  trade  or  commerce,  do 
not  exceed  the  authority  of  Congress 
to  regulate  commerce,  as  applied  to  un- 
due restraints  of  interstate  or  foreign 
commerce  in  petroleum  and  its'  products, 
by  contract,  combination;  or  conspira- 
cy, or  monopolization,  or  attempts  to 
monopolize  any  part  of  such  commerce. 
Standard  Oil  Co.  of  New  Jersey  v.  U.  S. 
(1911)  31  S.  Ct.  502,  221  U.  S.  1,  55 
L.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834, 
Ann.  Cas.  1912D,  734,  affirming  judg- 
ment U.  S.  v.  Standard  Oil  Co.  of  New 
Jersey  (C.  C.  1909)  173  Fed.  177. 

Congress  in  the  exercise  of  the  power 
to  regulate  interstate  and  foreign  com- 
merce may  prevent  interference  by  the 
states  with  the  freedom  of  interstate 
commerce,  and  may  likewise  prohibit  in- 
dividuals by  contract  or  otherwise  from 
impeding  the  ,free  flow  of  interstate 
and  foreign  trade  and  in  the  exercise  of 
this  right  Congress  may,  as  it  has  done 
by  the  anti-trust  act  of  1890,  prohibit 
all  contracts  in  restraint  of  trade. 
Chesapeake  &  O.  Fuel  Co.  v.  U.  S. 
(1902)  115  Fed.  610,  53  C.  C.  A.  256. 

The  anti-trust  act  of  July  2,  1890 
(Comp.  St  §  8820  et  seq.),  is,  aside 
from  the  territories  and  the  District  of 
Columbia,  enacted  under  the  power  con- 
ferred by  this  clause,  and  the  act  is 
limited  only  to  interstate  and  foreign 
commerce.  Bigelow  v.  Calumet  &  Heda 
Mining  Co.  (1909)  167  Fed.  721,  94 
O.  O.  A.  lo. 

The  right  of  free  commerce  permits 


broad  legislation  and  the  anti-trust  act 
is  valid.  U.  S.  v.  Patterson  (C.  O. 
1893)  55  Fed.  605,  638. 

87.  Transportation— Goods  and  mer- 
chandise in  general.— Transportation  of 
freight  and  passengers  from  one  state 
to  another,  or  through  more  than  one 
state,  either  by  land  or  water,  is  in- 
terstate commerce.  In  re  State  Freight 
Tax  (1872)  82  U.  S.  (15  Wall.)  232,  21 
L.  Ed.  146;  Wabash,  St.  L.  &  P.  Ry. 
Co.  v.  Illinois  (1886)  118  U.  S.  557,  7 
Sup.  Ct  4,  30  L.  Ed.  244;  Sweatt  v. 
Boston,  H.  &  E.  R.  Co.  (C.  C.  1871) 
Fed.  Cas.  No.  13,684;  Pullman  South- 
ern Car  Co.  v.  Nolan  (C.  C.  1884)  22 
Fed.  276  (decree  affirmed  State  of  Ten- 
nessee v.  Pullman  Southern  Car  Co. 
[1886]  6  Sup.  Ct  643,  117  U.  S.  51,  29 
L.  Ed.  791);  Mobile  &  O.  R.  Co.  v. 
Sessions  (C.  C.  1886)  28  Fed.  592; 
Fry  v.  State  (1878)  63  Ind.  552,  30 
Am.  Rep.  238;  State  v.  Carrigan  (1876) 
39  N.  J.  Law  (10  Vroom)  35;  Steam 
Co.  v.  Livingston  (N.  Y.  1825)  3  Cow. 
713;  Southern  Pac.  Ry.  Co.  v.  Haas 
(Tex.  Sup.  1891)  17  S.  W.  600;  Ameri- 
can Starch  Co.  *.  Bateman  (Tex.  Civ. 
App.  1893)  22  S.  W.  771. 

Transportation  of  freight  or  of  the 
subjects  of  commerce  is  a  constituent  of 
commerce  itself.  State  Freight  Tax 
Case  (1872)  15  Wall.  232,  275,  21  L. 
Ed.  146. 

Transportation  for  others,  as  an  in- 
dependent business,  is  commerce,  ir- 
respective of  the  purpose  to  sell  or  re- 
tain the  goods  which  the  owner  may  en- 
tertain with  regard  to  them  after  they 
shall  have  been  delivered.  Hanley  v. 
Kansas  City  Southern  R.  Co.  (1903) 
23  Sup.  Ct  214,  215,  187  U.  S.  617,  47 
L.  Ed.  333. 

A  shipment  of  lumber  destined  by  the 
purchaser  for  export,  made  by  the  sell- 
er under  a  local  bill  of  lading  from  an 
interior  point  in  Texas  to  a  Texas  Gulf 
port,  at  which  the  lumber  was  unloaded 
without  delay  by  the  "purchaser's  order 
into  slips  or  docks,  in  reach  of  ship's 
tackle,  and  was  then  loaded  into  charter- 
ed ships,  by  which  it  was  carried  to 
foreign  ports,— such  shipment  not  be- 
ing an  isolated  one,  but  typical  of  many 
others, — constitutes  foreign  commerce, 
and  as  such  is  governed  by  the  tariffs 
on  file  with  the  Interstate  Commerce 
Commission  to  the  exclusion  of  the 
rates  established  by  the  state  railroad 
commission,  although  the  seller  had  no 
connection  with  the  lumber  after  it 
reached  the  railway  terminus,  and  had 
no  concern  with  its  destination  after 
it  came  into  the  hands  of  the  purchaser, 
and  no  knowledge  thereof,  and  although 
the  lumber  had  no  definite  foreign  des- 
tination at  the  time  of  the  initial  ship- 
ment Texas  &  N.  O.  R.  Co.  v.  Sa- 
bine Tram  Co.  (1913)  33  Sup.  Ct  229, 
227  U.  S.  Ill,  57  L.  Ed.  442. 

Transportation  of  property  is  com- 
merce. U.  S.  v.  Southern  Ry.  Co.  (D. 
C.  1908)  164  Fed.  347,  judgment  affirm- 
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ed  Southern  R.  Co.  v.  U.  S.  (1911)  82 
Sup.  Ct.  2,  222  U.  S.  20,  56  L.  Ed.  72. 

Transportation  between  two  points  in 
Los  Angeles  county  over  a  route  pass- 
ing outside  the  territorial  limits  of  the 
state  and  over  the  high  seas  held  not 
commerce  with  foreign  nations,  within 
Const  art.  1,  §  8,  so  as  to  prevent  the 
regulation  of  such  transportation  by  the 
State  Railroad  Commission.  Wilming- 
ton Xransp.  Co.  v.  Railroad  Commis- 
sion of  California  (1913)  137  P.  1153, 
166  Cal.  741. 

Transportation  for  others  as  an  in- 
dependent business  is  "commerce,1'  ir- 
respective of  the  purpose  of  it  State 
V.  Atlantic  Coast  Line  R.  Co.  (1908) 
47  So.  909,  50  Fla.  617. 

The  power  of  congress  over  com- 
merce is  confined  to  the  period  of  time 
during  which  the  act  of  importation  is 
going  on.  When  the  act  of  importation 
and  exportation  into  the  mass  of  prop- 
erty of  a  state  is  fully  accomplished, 
the  power  of  congress  ceases.  People 
v.  Huntington  (1846)  4  N.  Y.  Leg.  Obs. 
187. 

88.  —  interstate  or  Intrastate  com- 
merce In  general.— The  intention  or 
purpose  x>f  the  owners  of  an  interstate 
shipment  of  a  car  load  of  grain  to  for- 
ward such  car  from  tbe  original  termi- 
nal point  to  another  point  in  the  same 
state  does  not  make  the  shipment  be- 
tween such  two  points,  when  perform- 
ed by  a  connecting  carrier  to  which 
the  car  was  delivered  by  the  original 
terminal  carrier  in  obedience  to  the  in- 
structions of  the  owner,  an  interstate 
one,  and,  as  such,  exempt  from  the  reg- 
ulations of  the  state  railroad  commis- 
sion. Gulf,  C.  &  S.  F.  Ry.  Co.  v.  State 
of  Texas  (1907)  27  Sup.  Ct  360,  204 
U.  S.  403,  51  L.  Ed.  540,  affirming  judg- 
ment (1904)  78  S.  W.  495,  97  Tex.  274. 

A  shipment  of  lumber  for  export,  un- 
der a  local  bill  of  lading  to  a  Texas  Gulf 
port,  held  foreign  commerce  governed 
by  the  tariffs  on  file  with  the  Inter- 
state Commerce  Commission.  Texas  & 
N.  O.  R.  Co.  v.  Sabine  Tram  Co.  (1913) 
33  Sup.  Ct  229,  227  U.  S.  Ill,  57  L. 
Ed.  442,  reversing  judgment  (Tex.  Civ. 
App.  1909)  121  S.  W.  256. 

A  carrier  receiving  property  for  trans- 
portation from  a  point  in  one  state  to 
a  point  in  another,  is  within  Carmack 
Amendment  June  29,  1900,  f  7,  to  In- 
terstate Commerce  Act  Feb.  4,  1887,  § 
20  (Comp.  St.  §  8563),  making  it  lia- 
ble for  loss  en  route,  notwithstanding 
stipulation  to  the  contrary,  where  it  ac- 
cepts such  shipment  over  route  select- 
ed by  shipper,  as  to  which  the  carrier 
has  no  established  through  rate.  Nor- 
folk &  W.  R.  Co.  v.  Dixie  Tobacco  Co. 
(1913)  33  Sup.  Ct  609.  228  U.  S.  593, 
57  L.  Ed.  9S0,  affirming  judgment 
(1911)  69  S.  E.  1106,  111  Va.  813. 

Forbidding  a  railroad  to  transport  in 
interstate  commerce  an  article  purchas- 
ed by  it  for  its  private  business,  as  is 
done  by  Hepburn  Act  June  29,  1906 
(Comp.  St  §  8563  [6]),  is  a  valid  ex- 
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endue  of  the  power  to  regulate  com- 
merce. Delaware,  L.  &  W.  R.  Co,  v. 
U.  S.  (1913)  34  Sup.  Ct  65,  231  U.  S. 
363,  58  L.   Ed.  269. 

The  reehipment  by  the  consignee  to 
other  points  within  the  state  of  coal 
consigned  to  it  on  interstate  shipments 
to  a  distributing  point  in  the  state, 
though  made  in  cars  in  which  the  coal 
is  received,  does  not  place  such  resaip- 
ments  outside  the  pale  of  state  regu- 
lation, where  the  consignee  paid  the 
freight  to  the  point  of  reahipment  to 
the  initial  carrier.  Chicago,  M.  &  St  P. 
Ry.  Co.  v.  State  of  Iowa  (1914)  34 
Sup.  Ct  502,  233  U.  S.  334,  58  L.  Ed. 
088,  affirming  judgment  State  v.  Chica- 
go, M.  &  St  P.  Ry.  Co.  (1911)  130  N. 
W.  802,  152  Iowa,  317. 

An  order  of  the  State  Railroad  Com- 
mission, requiring  railroad  company  to 
accept  without  unloading  and  reloading 
into  its  own  cars  coal  in  car  load  lots  in 
cars  of  other  railroads  by  which  the  coal 
had  been  brought  into  the  state,  is  not 
an  interference  with  interstate  com- 
merce, where  transportation  at  point  of 
reshipment  is  purely  intrastate  serv- 
ice.   Id. 

Car  loads  of  coal  shipped  from  one 
state  into  another  remain  subjects  of 
interstate  commerce  until  delivery  to 
the  consignee.  Southern  Ry.  Co.  v. 
Greensborp  Ice  &  Coal  Co.  (CCA 
1904)  134  Fed.  82,  decree  modified  Mc- 
Neill v.  Southern  Ry.  Co.  (1906)  26 
Sup.  Ct  722,  202  U.  S.  543,  60  L.  Ed. 
1142. 

The  importation  into  one  state  from 
another  is  the  test  of  interstate  com- 
merce. U.  S.  v.  Colorado  &  N.  W.  R. 
Co.  (1907)  157  Fed.  321,  85  C  C  A 
27,  15.  L.  R.  A.  (N.  S.)  167,  13  Ann. 
Cas.  893,  writ  of  certiorari  denied  Colo- 
rado &  N.  W.  R.  Co.  v.  U.  S.  (190S) 
28  Sup.  Ct.  570,  209  U.  S.  544,  52  L 
Ed.  919. 

Every  part  of  every  transportation  of 
articles  of  commerce  in  a  continuous 
passage  from  a  commencement  in  one 
state  to  a  prescribed  destination  in  an- 
other is  a  transaction  of  interstate  com- 
merce.   Id. 

A  shipment  of  explosives  in  interstate 
or  foreign  commerce  while  in  course  of 
transportation  is  subject  exclusively  to 
the  regulations  prescribed  by  the  Inter- 
state Commerce  Commission,  and  state 
or  local  laws  have  no  application  to  it 
Actiesselskabet  Ingrid  v.  Central  R. 
Co.  of  New  Jersey  (C.  C.  A.  1914)  216 
Fed.  72,  affirming  decree  The  Ingrid 
(D.  C.  1912)  195  Fed.  596,  and  rehear- 
ing denied  (1914)  216  Fed.  991. 

Transportation  of  freight  from  one 
state  to  another,  or  through  more  than 
one  state,  either  by  land  or  water,  is 
interstate  commerce.  Sweatt  v.  Bos- 
ton, H.  &  E.  R.  Co.  (C.  C.  1871)  Fed. 
Cas.  No.  13,684. 

Quaere,  whether  a  carriage  of  freight 
out  of  a  state  into  another,  not  being 
a  mere  transit  through  the  state,  is  in- 
terstate commerce,  so  that  the  carriage 
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within  the  state  is  beyond  its  power 
of  regulation.  Bondholders  v.  Railroad 
Com'rs  (C.  O.  1874)  tfed.  Cas.  No.  1,- 
625. 

The  shipment  of  merchandise  from 
one  state  to  another  is  interstate  com- 
merce, and  any  requirement  of  a  state 
statute  in  respect  of  such  commerce  in 
conflict  with  the  requirements  of  the 
interstate  commerce  act  is  invalid. 
State  of  Indiana  v.  Pullman  Palace  Gar 
Co.  (C.  G.  1883)  16  Fed.  193;  Eaeiser 
y.  Illinois  Cent  R.  Co.  (C.  C.  1883)  18 
Fed.  151;  Baird  v.  St  Louis,  I.  M.  & 
S  Ry.  Co.  (C.  O.  1890)  41  Fed.  592. 

The  transportation  of  goods,  wares, 
and  merchandise  from  one  state  to  an- 
other constitutes  commerce  among  the 
several  states,  and  a  regulation  thereof 
by  the  railroad  commission  of  the  state 
of  Mississippi,  under  Act  March  11, 
1884,  is  unconstitutional.  Mobile  &  O. 
R.  Co.  v.  Sessions  (C.  C.  1886)  28 
Fed.  592. 

The  transportation  of  property  from 
one  state  to  another  is  interstate  com- 
merce, whether  the  carriers  engaged  in 
moving  it,  or  the  vehicles  on  which  it 
is  borne,  cross  the  line  of  the  state  or 
not  Ex  parte  Koehler  (C.  C,  1887) 
30  Fed.  867. 

Orange  growers  in  Florida  shipped 
their  fruit  from  one  point  in  that  state 
to  another  point  in  the  same  state,  con- 
signed to  their  agent  at  the  latter  point, 
for  reshipment,  who  immediately  for- 
warded them  to  their  destination  in  an- 
other state.  Held,  that  the  shipment 
from  the  growers  to  the  forwarding 
agent  was  interstate  commerce,  not 
subject  to  the  control  of  the  Florida 
Railway  Commission.  Cutting  v.  Flor- 
ida Ry.  &  Nav.  Co.  (C.  C.  1891)  46 
Fed.  641,  following  The  Daniel  Ball 
(1870)  10  Wall.  557,  19  L.  Ed.  999. 

All  business  which  originates  out  of, 
comes  into,  and  is  laid  down  in  a  state 
and  all  business  which  originates  out 
of,  passes  through,  and  is  delivered  out- 
side the  state  is  interstate,  while  all 
business  picked  up,  carried,  and  deliv- 
ered wholly  within  a  state  is  intrastate. 
Southern  Pac.  Co.  v.  Bar  tine  (C.  C. 
1909)   170  Fed.  725. 

A  delivery  to  a  carrier  for  transpor- 
tation from  one  state  to  another  is 
the  beginning  of  interstate  commerce 
within  the  power  of  congress  to  regu- 
late. U.  S.  v.  Smith  (D.  C.  1902)  115 
Fed.  423. 

If  merchandise  is  consigned  from  one 
point  in  a  state  to  another  point  in 
the  same  state,  but  is,  during  transit, 
carried  through  a  portion  of  another 
state,  the  transaction  constitutes  "inter- 
state commerce."  U.  S.  v.  Erie  R.  Co. 
(D.  C.  1909)  166  Fed.  352. 

A  contract  for  the  transportation  of 
freight  from  one  state  to  another  re- 
lates to  interstate  commerce,  and  is 
subject  to  federal  regulation.  Central 
of  Georgia  Ry.  Co.  v.  Sims  (Ala.  1910) 
53  So.  826. 

To  bring  a  transportation  of  freight 
within  the  control  of  a  state  as  a  part 


of  its  domestic  commerce,  the  subject 
transported  must  be  for  the  entire  dis- 
tance carried  under  the  exclusive  ju- 
risdiction of  the  state.  St  Louis  &  S. 
F.  R.  Go.  v.  State  (Ark.  1908)  113  S. 
W.  203. 

A  commodity  does  not  become  an  ob- 
ject of  interstate  commerce  simply  be- 
cause the  owner  intends  to  sell  it  in 
another  state,  or  prepares  it  for  such 
sale,  but  only  when  it  is  entered  with 
and  delivered  to  the  carrier  for  trans- 
portation to  the  other  state.  Chap- 
man &  Dewey  Land  Co.  v.  Jonesboro, 
L.  C.  &  E.  R.  Co.  (Ark.  1911)  133  S. 
W.  1119. 

The  intention  of  the  consignee  as  to 
the  future  disposition  of  his  property 
by  shipping  it  over  another  line  under 
a  new  bill  of  lading  into  another  state 
cannot  change  an  intrastate  shipment 
to  an  interstate  shipment  so  as  to  de- 
prive it  of  the  protection  of  rule  36  of 
the  Railroad  Commission  of  Georgia, 
requiring  carriers  in  the  conduct  of 
their  intrastate  business  to  afford  all 
persons  equal  facilities  without  unjust 
discrimination.  Augusta  Brokerage  Co. 
v.  Central  of  Georgia  Ry.  Co.  (1908) 
62  S.  E.  996,  5  Ga.  App.  187. 

If  the  places  from  which  and  to  which 
property  is  carried,  and  the  line  over 
which  it  is  carried,  are  within  the  state, 
the  commerce  is  domestic,  and  subject 
to  state  control.  Luken  v.  Lake  Shore 
&  M.  S.  Ry.  Co.  (1911)  94  N.  E.  175, 
248  111.  377. 

Transportation  of  commercial  com- 
modities from  state  to  state  is  inter- 
state commerce,  and  the  state  Legisla- 
tures can  neither  burden  nor  restrict 
it  State  v.  Indiana  &  O.  Oil,  Gas  & 
Mining  Co.  (1889)  22  N.  E.  778,  120 
Ind.  575,  6  L.  R.  A.  579. 

Where  an  interstate  shipment  of 
goods  is  made,  wherein  it  is  the  con- 
templation that  delivery  will  be  made 
to  the  consignee,  instead  of  being  de- 
livered at  a  warehouse,  the  goods  con- 
tinue a  subject  of  interstate  commerce 
until  they  are  so  delivered.  State  v. 
Adams  Express  Co.  (Ind.  1908)  85  N. 
B.  337,  rehearing  denied  (1908)  85  N. 
E.  966. 

An  interstate  contract  of  shipment, 
entered  into  by  a  common  carrier,  is 
an  entire  contract,  and  the  laws  of  the 
state  wherein  it  is  made,  so  far  as  they 
attempt  to  regulate  interstate  com- 
merce, do  not  enter  into  it  as  a  part  of 
the  contract,  being  repugnant  to  the 
federal  constitution.  Carton  v.  Illinois 
Cent  R.  Co.  (1882)  59  Iowa,  148,  13 
N.  W.  67. 

A  carload  of  goods  and  live  stock, 
consigned  from  a  point  in  Oklahoma  to 
a  point  in  Kansas,  is  a  shipment  in  in- 
terstate commerce,  though  the  destina- 
tion is  altered  en  route.  So,  where 
goods  and  live  stock  were  shipped  from 
a  point  in  Oklahoma  to  a  point  in  Kan- 
sas, and  the  destination  was  changed 
to  another  point  in  Kansas,  the  entire 
transaction  was  governed  by  the  inter- 
state commerce  regulations  permitting 
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a  carrier  to  limit  its  liability.  Kirby  v. 
Union  Pac.  R.  Co.  (1915)  146  P.  1183, 
94  Kan.  485. 

A  shipment  consigned  to  a  point  in 
another  state  constitutes  "interstate 
commerce/'  though  actual  delivery  is 
made  before  crossing  the  state  line. 
Stockton  Elevator  &  Shipping  Ass'n  v. 
Missouri  Pac.  Ky.  Co.  (Kan.  1916)  154 
P.  1126. 

Shipment  of  goods  from  point  in  Ten- 
nessee to  point  in  Kentucky  is  an  in- 
terstate commerce  shipment  regulated 
by  the  federal  statutes.  Louisville  & 
N.  R.  Co.  v.  Coquiliard  Wagon  Works' 
Assignees  (1912)  144  S.  W.  1080,  147 
Ky.  530. 

Property  held  by  a  carrier  in  its 
warehouse  after  a  refusal  of  the  con- 
signee to  accept,  without  any  notice  to 
the  consignor,  must  be  considered  as 
still  in  interstate  commerce  for  the 
purpose  of  determining  liability  for  its 
destruction.  Nashville,  C.  &  St.  L.  Ry. 
Co.  v.  Dreyfuss-Weil  Co.  (1912)  150 
S.  W.  321,  150  Ky.  333. 

Where  a  shipment  from  one  point  to 
another,  both  within  the  state,  in  the 
course  of  transportation  passed  through 
another  state,  it  was  an  interstate  ship- 
ment. Louisville  &  N.  R.  Co.  v.  Allen 
(1913)  153  S.  W.  198,  152  Ky.  145, 
petition  for  rehearing  overruled  (1913) 
154  S.  W.  371,  152  Ky.  837. 

Goods  delivered  to  a  common  carrier 
at  a  point  without  the  state  consigned 
to  a  purchaser  at  his  residence  within 
the  state  are  exempt  from  state  regu- 
lations during  the  course  of  transporta- 
tion. City  of  Newport  v.  Wagner  (Ky. 
1916)  182  S.  W.  834. 

Where  property  is  received  for  trans- 
portation from  one  state  to  another, 
the  shipment  is  an  interstate  one,  and 
is  not  governed  by  state  statutes. 
Berry  Coal  &  Coke  Co.  v.  Chicago,  P. 
&  St.  L.  Ry.  Co.  (1906)  92  S.  W.  714, 
116  Mo.  App.  214. 

Where  the  shipment  contract  read 
from  a  point  in  Missouri  to  "Kansas 
City,"  the  fact  that  it  failed  to  show 
whether  the  destination  was  Kansas 
City  in  Kansas  or  in  Missouri  did  not 
preclude  the  shipment  from  being  an 
interstate  one.  Potter  v.  Kansas  City 
Southern  Ry.  Co.  (1915)  172  S.  W; 
1153,  187  Mo.  App.  56. 

Produce  does  not  become  a  matter  of 
interstate  commerce  until  delivered  to 
the  carrier  to  be  transported  out  of 
the  state  to  the  state  of  its  destination, 
or  until  it  has  started  on  its  ultimate 
transportation  to  that  state.  State  v. 
Missouri  Pac  Ry.  Co.  (Neb.  1908)  115 
N.  W.  614. 

A  steamer  licensed  for  the  coasting 
trade  took  goods  at  New  York,  con- 
signed to  a  port  in  another  state,  at 
which  place  she  stopped,  delivered  the 
goods,  and  proceeded  on  the  Hudson 
river  to  other  ports  in  New  York. 
Held  that,  since  the  vessel  was  engag- 
ed in  interstate  commerce,  her  voyage 
was  not  a  violation  of  the  act  granting 
to  the  plaintiffs  an  exclusive  right  to 
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navigate  the  waters  of  New  York  with 
steamboats.  North  River  Steamboat 
Co.  v.  Livingston  (N.  Y.  1824)  1  Hopk. 
Ch.  170. 

The  transportation  of  goods  from 
one  state  into  or  through  another  state 
constitutes  interstate  commerce,  which 
is  under  the  exclusive  control  of  Con- 
gress, and  cannot  be  interfered  with  by 
a  state,  except  with  the  consent  of  Con- 
gress. People  v.  Fargo  (1910)  122  N. 
Y.  Supp.  553,  137  App.  Div.  727. 

Revisal  N.  C.  1905,  §  2633,  requiring 
a  carrier  to  inform  the  consignee  of  the 
freight  charges  and  to  deliver  the 
freight  on  tender  or  payment  subject  to 
a  penalty  for  failure  to  do  so,  is  not 
invalid  as  interfering  with  interstate 
commerce,  failure  to  deliver  freight  not 
being  interstate  commerce.  Hockfield 
▼.  Southern  Ry.  Co.  (1909)  64  S.  B. 
181,  150  N.  O.  419,  134  Am.  St  Rep, 
945. 

Revisal  N.  0.  1905,  §  2631,  imposing 
a  penalty  on  carriers  for  refusal  to 
accept  shipments  of  freight,  is  not  in- 
valid as  applying  to  interstate  com- 
merce, as  the  penalty  is  incurred  by  the 
violation  of  a  common-law  duty  to  ac- 
cept freight  whenever  tendered,  which 
is  an  act  done  entirely  within  the  state 
and  no  part  of  the  act  of  transporta- 
tion. Burlington  Lumber  Co.  v.  South- 
ern Ry.  Co.  (1910)  67  S.  E.  167,  152 
N.  C.  70. 

'Interstate  commerce*'  does  not  begin 
until  the  freight  has  been  shipped  or 
started  for  transportation  from  one 
state  to  another.  Reid  v.  Southern  By. 
Co.  (1910)  69  S.  B.  618,  153  N.  C. 
490. 

When  goods  are  shipped  from  one 
state  into  another  and  upon  arrival  at 
their  destination  remain  in  the  cars 
placed  upon  public  sidings,  they  con- 
tinue a  part  of  the  interstate  commerce 
transaction  until  unloaded.  Pennsyl- 
vania  R.    Co.   v.   M.   O.   Coggins  Co. 

(1909)  38  Pa.  Super.  Ct  129. 

The  interstate  commerce  clause  does 
not  apply  to  shipments  wholly  within 
the  state,  though  the  carrier  over 
whose  lines  the  shipment  is  made  is 
engaged  in  interstate  commerce.  Mc- 
Cntchen  v.  Atlantic  Coast  Line  R.  Co. 
(1908)  61  S.  B.  1108,  81  S.  C.  7L 

Act  S.  C.  March  25,  1904  (24  St  at 
Large,  p.  671),  as  amended  by  Act  Feb. 
15,  1907  (26  St.  at  Large,  p.  490),  pro- 
viding for  a  penalty  for  delay  in  the 
transportation  of  freight,  has  no  ap- 
plication to  interstate  shipments. 
Moore  v.  Atlantic  Coast  line  R.  Co. 

(1910)  67  S.  E.  11,  85  S.  C.  19. 

A  provision  in  the  charter  of  a  cor- 
poration chartered  by  a  state  that  in 
the  transportation  of  freight  it  shall  be 
subject  to  the  laws  applicable  to  com- 
mon carriers  does  not  render  the  cor- 
poration, when  engaged  in  interstate 
commerce,  subject  to  state  control 
Houston  Direct  Nav.  Co.  v.  Insurance 
Co.  of  North  America  (1896)  89  Tex. 
1,  32  S.  W.  889,  30  L.  R.  A  713,  re- 
versing (Civ.  App.  1895)  31  S.  W.  56U 
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The  power  of  congress  to  regulate  in- 
terstate commerce  extends  to  the  nec- 
essary switching  of  cars  and  delivery 
at  terminal  points;  and  an  action  to 
recover  penalties  imposed  by  a  state 
statute  upon  carriers  for  discrimination 
between  individuals  in  regard  to  ter- 
minal facilities  cannot  be  maintained 
with  respect  to  freight  brought  from 
another  state,  as  that  matter  is  cov- 
ered by  a  federal  statute.  Fielder  v. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
(Tex.  Civ.  App.  1897)  42  S.  W.  362,  af- 
firmed (1898)  46  S.  W.  633,  92  Tex. 
176. 

Where  freight  is  delivered  to  a  car- 
rier to  be  transported  on  a  continuous 
trip  to  a  point  outside  the  state,  the 
character  of  interstate  commerce  at- 
taches thereto,  whatever  the  form  of 
the  bill  of  lading,  so  that  it  is  not  sub- 
ject to  regulations  of  the  state  railroad 
commission.  State  v.  International  & 
G.  N.  R.  Co.  (1903)  71  S.  W.  994,  31 
Tex.  Civ.  App.  219. 

R.  S.  Tex.  1895,  art.  4574,  provides  a 
penalty  for  unjust  discrimination  by  a 
railroad  between  shippers,  and  one  of 
the  rules  of  the  railroad  commission  re- 
quires that  cotton  not  being  shipped 
beyond  the  state  shall  be  stopped  at  the 
first  compress  for  compression.  Held, 
in  an  action  against  a  railroad  unde*r 
the  statute,  that  where  one  concentrates 
his  foreign  shipments  at  some  point 
within  the  state,  and  there  classifies 
them  preparatory  to  their  final  destina- 
tion, and  some  cotton  is  substituted  at 
that  point  for  that  shipped  from  a  cer- 
tain point  to  such  classification  point, 
such  substitution  and  classification  do 
not  render  the  shipment  a  local  one, 
which  should  have  been  compressed  at 
the  first  compress.  State  v.  San  An- 
tonio &  A.  P.  Ry.  Co.  (1903)  73  S.  W. 
572,  32  Tex.  Civ.  App.  58. 

A  train  consisting  of  empty  freight 
cars  being  prepared,  and  taken  to  a 
point  without  the  state,  for  the  purpose 
of  transporting  coal  within  the  state 
from  such  point,  is  not  engaged  in  in- 
terstate commerce.  Norfolk  &  W.  R. 
Co.  v.  Commonwealth  (1896)  93  Va, 
749,  24  S.  E.  837. 

In  determining  whether  a  service  in 
the  transportation  of  freight  from  a 
point  in  one  state  to  an  unloading  point 
in  another  is  interstate  commerce,  the 
circumstances  of  a  through  tariff  rate, 
a  through  bill  of  lading,  and  continuity 
of  ownership  and  consignee  are  eviden- 
tiary, but  not  controlling.  Duluth-Su- 
perior  Milling  Co.  v.  Northern  Pac.  Ry. 
Co.  (1913)  140  N.  W.  1105,  152  Wis. 
528. 

Between  the  point  of  delivery  of 
freight  for  transportation  and  the  point 
for  discharge,  there  may  be  changes  of 
ownership  and  of  consignees,  successive 
bills  of  lading,  or  no  bill  for  some  sec- 
tion of  the  transit,  and  the  freight  yet 
be  of  interstate  commerce 'throughout. 

M. 

If  a  car  of  freight  is  started  from  a 

point  without   to   a   point  within  the 


state,  and  the  bill  of  lading  does  not  ex- 
pressly call  for  delivery  at  an  unloading 
point,  but  the  custom  is  to  place  cars 
at  a  terminus  within  the  delivery  point 
to  be  removed  to  an  unloading  point  de- 
termined after  arrival,  the  presumption 
is  that  the  shipper  proposed  in  the  be- 
ginning that  the  freight  should  go  be- 
yond the  terminus  to  the  place  of  un- 
loading, and  the  whole  is  a  unit  as  to 
interstate  or  intrastate  service.    Id. 

If  freight  is  started  from  a  point 
without  to  a  point  within  the  state,  and 
the  bill  of  lading  does  not  call  for  de- 
livery at  an  unloading  point,  the  tem- 
porary place  of  stoppage,  though  satis- 
fying the  literal  call  of  the  bill  of  lad- 
ing, marks  only  the  end  of  that  part  of 
the  entire  transit,  where  continuance  to 
the  unloading  point  is  required  to  be 
over  another  line.    Id. 

Where  property  is  delivered  to  a  car- 
rier in  one  state  to  be  transported  to 
an  unloading  point  in  another  state,  it 
is  a  matter  of  interstate  commerce  till 
unloaded  at  the  terminus  of  the  serv- 
ice sought  or  tendered  for  unloading. 
Id. 

It  is  the  character  of  the  service  re- 
quired and  rendered,  not  the  manner  of 
its  accomplishment,  which  determines 
interstate  character,  and  the  service 
impresses  the  subject  of  the  transit  at 
the  start,  and  delivery  at  the  unload- 
ing point  removes  such  impress.    Id. 

89.  — —  Connecting  carriers.— A  state 
railroad  corporation,  when  it  voluntar- 
ily engages  in  interstate  commerce,  by 
making  an  arrangement  for  a  continu- 
ous carriage  of  goods,  becomes  subject, 
so  far  as  <such  traffic  is  concerned,  to 
the  provisions  of  the  interstate  com- 
merce law.  Interstate  Commerce  Com- 
mission v.  Detroit,  G.  H.  &  M.  Ry.  Co. 
(1897)  17  Sup.  Ct.  986,  167  TJ.  S.  633, 
42  L.  Ed.  306,  affirming  decree  (1896) 
74  Fed.  803,  21  C.  C.  A.  103. 

Railroads  which  share  in  an  agreed 
rate  on  traffic  to  a  certain  point,  and 
in  a  precisely  equal  rate  on  traffic  to 
an  intermediate  point,,  although  on 
traffic  to  this  point  there  is  added  an 
amount  equal  to  the  local  rate  from 
that  point  to  the  end  of  the  longer  haul, 
which  additional  exaction  is  received  by 
the  local  road  alone,  are  to  be  regarded 
as  constituting  a  continuous  line,  sub- 
ject to  the  act  to  regulate  commerce. 
(Comp.  St.  §  8563  et  seq.)  Louisville 
&  N.  R.  Co.  v.  Behlmer  (1900)  20  Sup. 
Ct  209,  175  U.  S.  648,  44  L.  Ed.  309, 
reversing  decree  Behlmer  v.  Louisville 
&  N.  R.  Co.  (1897)  83  Fed.  898,  28  C. 
C.  A.  229. 

The  intention  or  purpose  of  the  own- 
ers of  an  interstate  shipment  of  a  car 
load  of  grain  to  forward  such  car  from 
the  original  terminal  point  to  another 
point  in  the  same  state  does  not  make 
the  shipment  between  such  two  points, 
when  performed  by  a  connecting  car- 
rier to  which  the  car  was  delivered  by 
the  original  terminal  carrier  in  obedi- 
ence to  the  instructions  of  the  owner, 
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an  interstate  one,  and,  aa  such,  ex- 
empt from  the  regulations  of  the  state 
railroad  commission.  Gulf,  C.  &  S.  F. 
Ry.  Co.  v.  Texas  (1907)  27  Sup.  Ct. 
360,  204  XL  S.  403,  51  L.  Ed.  540,  af- 
firming judgment  (1004)  78  S.  W.  495, 
97  Tex.  274. 

Congress  could  properly  enact,  as  a 
regulation  of  commerce,  so  much  of  the 
Hepburn  Act  June  29,  1906  (Comp.  St. 
|  8563  [6]),  as  forbids  a  carrier  from 
transporting  articles  or  commodities  in 
interstate  commerce  when  they  have 
been  manufactured,  mined,  or  produced 
by  the  carrier,  or  under  its  authority, 
and,  at  the  time  of  transportation,  such 
carrier  has  not,  in  good  faith,  before 
the  act  of  transportation,  dissociated 
itself  therefrom,  or  when  the  carrier 
owns  the  article  or  commodity  to  be 
transported,  in  whole  or  in  part,  or 
when  the  carrier,  at  the  time  of  trans- 
portation, has  an  interest  therein,  di- 
rect or  indirect,  in  a  legal  or  equi- 
table sense,  although,  by  existing  state 
legislation,  such  carrier  may  have  a 
lawful  right  of  ownership  of  or  associa- 
tion with  the  articles  or  commodities 
upon  which  these  provisions  operate. 
U.  S.  v.  Delaware  &  Hudson  Co. 
(1909)  29  Sup.  Ct  527,  539,  213  U.  S. 
366,  53  L.  Ed.  836,  reversing  judgment 
and  decree  (C.  C.  1908)  164  Fed.  215. 

The  imposition  upon  an  interstate 
carrier  voluntarily  receiving  property 
for  transportation  from  a  point  in  one 
state  to  a  point  in  another  state,  of  lia- 
bility to  the  holder  of  the  bill  of  lading 
for  a  loss  anywhere  en  route,  with  a 
right  of  recovery  over  against  the  car- 
rier actually  causing  the  loss  which  is 
made  by  Act  Feb.  4,  1887,  §  20,  as 
amended  by  Act  June  29,  1906,  §  7 
(Comp.  St  {  8592),  in  spite  of  any 
agreement  or  stipulation  limiting  lia- 
bility to  its  own  line,  is  a  valid  regula- 
tion of  interstate  commerce.  Atlantic 
Coast  Line  R.  Co.  v.  Riverside  Mills 
(1911)  31  S.  Ct.  164,  219  U.  S.  186, 
55  L.  Ed.  167,  affirming  judgment  Riv- 
erside Mills  v.  Atlantic  Coast  Line  R. 
Co.  (C.  C.  1909)  168  Fed.  990; 
Louisville  &  N.  R.  Co.  v.  Scott  (1911) 
31  S.  Ct.  171,  219  U.  S.  209,  55  L.  Ed. 
183,  affirming  judgment  (1909)  118  & 
W.  990,  133  Ky.  724. 

Act  Feb.  4,  1887,  §  20,  as  amended 
by  Act  June  29,  1906,  §  7  (Comp.  St 
§  8592),  regulating  liability  of  connect- 
ing carrier,  is  a  valid  regulation  of  in- 
terstate commerce.  Galveston,  H.  & 
S.  A.  Ry.  Co.  v.  Wallace  (1912)  32  Sup. 
Ct.  205,  223  U.  S.  481,  56  L.  Ed.  516, 
affirming  judgment  (Civ.  App.  1909) 
117  S.  W.  169.  and  Same  v.  Crow  (Civ. 
App.   1909)   Id.  170. 

The  reshipment  by  the  consignee  to 
other  points  within  the  6tate  of  coal 
consigned  to  it  on  .interstate  shipments 
to  a  distributing  point  within  the  state, 
although  such  reshipments  are  in  the 
cars  in  which  the  coal  was  received, 
does  not  establish  such  continuity  of 
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transportation  as  to  place  such  reship- 
ments outside  the  pale  of  state  regula- 
tion, where  the  consignee  paid  the 
freight  to  the  point  of  reshipment  to 
the  initial  carrier,  which  placed  the 
cars  on  an  interchange  track,  where 
they  were  held  by  the  consignee  until 
sales  were  made,  when  bills  of  lading 
were  tendered  to  another  railway  com- 
pany for  the  further  transportation. 
Chicago,  Bl  &  St  P.  Ry.  Co.  v.  Iowa 
(1914)  34  Sup.  Ct  592,  233  U.  S.  334, 
58  L.  Ed.  988. 

An  order  of  a  state  railroad  commis- 
sion requiring  a  railway  company  to 
accept  without  unloading  and  reloading 
into  its  own  cars  reshipments  of  coal 
in  carload  lots  when  tendered  in  the 
cars  of  other  railway  companies  by 
which  the  coal  had  been  brought  into  the 
state  does  not  interfere  with  interstate 
commerce  where  there  is  such  a  ter- 
mination of  the  interstate  transporta- 
tion at  the  point  of  reshipment  that 
the  further  transportation  is  a  purely 
intrastate  service.     Id. 

Every  carrier  who  transports  goods 
through  any  part  of  a  continuous  pas- 
sage in  the  state  to  a  point  in  another 
state  is  engaged  in  interstate  com- 
merce, whether  the  goods  are  carried 
upon  through  bills  of  lading  or  retailed 
by  the  several  carriers.  U.  S.  v.  Colo- 
rado &  N.  W.  R.  Co.  (1907)  157  Fed. 
321,  85  C.  C.  A.  27,  15  L.  R.  A  (N. 
S.)  167,  13  Ann.  Cas.  893,  writ  of  cer- 
tiorari denied  Colorado  &  N.  W.  R.  Co. 
v.  U.  S.  (1908)  28  Sup.  Ct  570,  209 
U.  S.  544,  52  L.  Ed.  919. 

The  transportation  of  goods  to  a 
point  without  the  state  is  interstate 
commerce,  and  beyond  the  power  of 
the  state  to  regulate;  it  can  make  no 
difference  in  principle  or  result  that  the 
goods  so  shipped  are  carried  over  dif- 
ferent lines  of  transportation  within 
the  state  before  passing  beyond  its 
limits,  the  intent  or  purpose  of  the 
shipper  concerning  the  destination  of 
the  goods  at  the  time  of  shipment  be- 
ing the  determining  factor.  Ex  parte 
Koehler  (C.  C.  1885)  25  Fed.  73,  76. 

Where  an  express  company  takes 
packages  of  merchandise  coming  from 
other  states  at  a  railroad  or  steamer 
terminal,  and  transports  them  by  wag- 
on through  the  streets  and  avenues 
of  New  York  to  the  addressees,  such  lo- 
cal transportation  of  interstate  pack- 
ages constitutes  interstate  commerce, 
and  is  therefore  within  the  exclusive 
jurisdiction  of  the  federal  government 
Barrett  v.  City  of  New  York  (0.  C. 
1910)   183   Fed.  793. 

The  initial  carrier  of  an  interstate 
shipment  is  subject  to  federal  regula- 
tion, and  hence  may  not  limit  its  liabil- 
ity to  loss  or  damage  occurring  on  its 
own  line,  but  is  responsible  for  any  loss 
or  injury  caused  by  it  or  any  connecting 
carrier.  Atlantic  Coast  Line  R.  Co-  T- 
Ward  (Ala.  App.  1912)   58  So.  677. 

Interstate   Commerce    Act  Feb.  4, 
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1887,  {  20,  as  amended  by  Hepburn 
Act  June  29,  1906  (Gomp.  St.  §  8592 
[111),  giving  a  right  of  action  against 
an  initial  carrier  for  negligence  of  con- 
necting carriers  in  interstate  ship- 
ments, notwithstanding  any  provision 
in  the  contract  of  carriage  to  the  con- 
trary, is  within  the  power  conferred  on 
Congress  to  regulate  commerce.  St 
Louis  &  S.  F.  R.  Co.  v.  Heyser  (Ark. 
1910)   130  S.  W.  562. 

The  fact  that  the  owner  of  merchan- 
dise offered  a  carrier  for  transporta- 
tion from  one  point  to  another  in  the 
same  state  intends  to  have  it  further 
transported  by  a  second  carrier  into 
another  state,  does  not  make  such  first 
transportation  interstate  commerce 
rather  than  intrastate  commerce,  even 
though  the  first  carrier  may  be  in- 
formed of  the  ultimate  destination,  so 
as  to  deprive  such  first  transportation 
of  the  protection  of  rule  36  of  the 
Railroad  Commission  of  Georgia,  requir- 
ing carriers  in  the  conduct  of  their  in- 
trastate business  to  afford  all  persons 
equal  facilities  without  unjust  discrim- 
ination. *  Augusta  Brokerage  Co.  v. 
Central  of  Georgia  Ry.  Co.  (1908)  62 
8.  E.  996,  5  Ga.  App.  187. 

Act  June  29, 1906  (Comp.  St  J  8592), 
making  a  carrier  receiving  an  inter- 
state shipment  liable  for  any  loss 
caused  by  itself  or  by  a  connecting  car- 
rier, and  all  contracts,  receipts,  or  rules 
by  which  it  attempts  to  relieve  itself 
of  such  liability  shall  be  void,  is  by 
Const.  Ga.  art.  12,  §  1,  par.  1,  a  law 
of  general  operation  in  the  state,  and 
the-  courts  must  give  it  effect  as  such. 
Southern  Pac.  Co.  v.  Crenshaw  Bros. 
(1909)  63  S.  E.  865,  5  Ga.  App.  675. 

The  right  to  contract  is  held  by  an 
individual  or  corporation,  subject  to 
such  reasonable  regulations,  restric- 
tions, and  provisions  as  Congress  may 
legitimately,  under  the  Constitution, 
impose  upon  it;  and  under  the  com- 
merce clause,  and  article  1,  §  8,  last 
clause,  giving  Congress  power  to  make 
all  laws  necessary  for  carrying  into 
execution  the  powers  granted,  Congress 
can  provide  that  a  carrier  engaged  in 
interstate  commerce  shall  furnish  the 
shipper  a  bill  of  lading  to  destination 
of  the  shipment,  and  shall  be  liable  for 
damages  to  the  shipment,  caused  by 
any  carrier  over  whose  line  the  ship- 
ment passes  from  its  delivery  to  the 
initial  shipper  until  its  delivery  to  the 
assignee  at  the  point  of  final  delivery; 
and  Interstate  Commerce  Act  Feb.  4, 
1887,  §  20,  as  added  by  Act  June  29, 
1906,  {  7  (Comp.  St.  f  8592),  so  provid- 
ing, is  not  violative  of  Const.  Amend.  5, 
providing  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property 
without  due  process  of  law.  Fry  v. 
Southern  Pac.  Co.  (1911)  93  N.  B.  906, 
247  HI.  564. 

A  contract  of  shipment  from  a  point 
in  Iowa  to  a  point  in  Wisconsin,  pro- 
Tiding   that   the   responsibility   on  the 
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carrier  shall  cease  with  delivery  of  the 
goods  at  another  point  in  Iowa  to  a 
connecting  line,  is  a  contract  to  be 
wholly  performed  within  Iowa*  Heis- 
erman  v.  Burlington,  C.  R.  &  N.  Ry. 
Co.  (1884)  63  Iowa,  732,  18  N.  W. 
903. 

A  wholesale  coal  dealer  in  Iowa  pro- 
cured shipment  of  coal  from  Illinois  to 
himself  as  consignee.  The  coal  was 
there  held  until  sales  were  made,  when 
he  paid  the  .freight  to  the  initial  car- 
rier, and  had  the  cars  placed  on  the 
interchange  track,  and  tendered  a  writ- 
ten billing  of  the  coal  to  carriers  for 
shipment  to  other  points.  Held,  that 
there  was  a  delivery  of  the  coal  to  the 
wholesaler  at  his  place  of  business,  and 
the  transportation  of  the  coal  under  an- 
other billing  was  intrastate  transpor- 
tation governed  by  the  laws  of  Iowa. 
State  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Iowa,  1911)    130  N.  W.  802. 

Freight  received  in  Kansas  for  trans- 
portation over  the  receiving  and  con- 
necting linevon  a  through  bill  of  lading 
and  by  a  continuous  trip  to  a  point 
beyond  the  state  is  interstate  com- 
merce. Missouri,  K.  &  T.  Ry.  Co.  v. 
New  Era  Milling  Co.  (1909)  101  P. 
1011,  80  Kan.  141. 

The  final  link  in  an  interstate  ship- 
ment may  be  through  a  carrier  wholly 
within  the  terminal  state,  and  such 
carrier  may  be  another  railroad  or  a 
horse  and  wagon.  Commonwealth  v. 
People's  Express  Co.  (1909)  88  N.  E. 
420,  201  Mass.  564. 

Act  June  29,  1906,  §  7  (Comp.  St.  f 
8592),  making  the  initial  carrier  liable 
for  injuries  to  an  interstate  shipment 
caused  by  it,  or  any  connecting  carrier, 
and  prohibiting  the  contract  exempting 
it  from  such  liability,  is  constitution- 
al. Dodge  v.  Chicago,  St  P.,  M.  &  O. 
Ry.  Co.  (1910)  126  N.  W.  627,  111 
Minn.  123. 

All  carriers  participating  in  the  trans- 
portation of  merchandise  from  one 
state  to  another  are  engaged  in  inter- 
state commerce,  without  reference  to 
the  bill  of  lading,  and  though  no  traffic 
arrangement  existed  between  them  no 
matter  how  the  transportation  was  car- 
ried out  or  the  freight  paid.  American 
Express  Co.  v.  Miller  (Miss.  1913)  61 
So.  306. 

A  shipment  by  one  carrier  between 
two  points  in  a  state,  and  by  another 
carrier  into  another  state,  held,  while 
transported  by  the  first  carrier,  an  in- 
trastate shipment.  Kolkmeyer  v.  Chi- 
cago &  A.  R.  Co.  (Mo.  App.  1914)  182 
S.  W.  794. 

Where  goods  received  for  transporta- 
tion from  a  point  outside  the  state  to 
an  intrastate  point  were  missent,  and 
the  carrier  rebilled  the  goods  from  a 
point  in  the  state  to  the  point  of  des- 
tination over  the  line  of  another  car- 
rier, which  received  and  transported 
the  goods,  the  transportation  by  the 
latter    carrier    was   not   an    interstate 
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shipment.  Ilockfield  v.  Southern  Ry. 
Co.  (1909)  64  S.  E.  181,  160  N.  C.  419. 

Through  transportation  carried  on  in 
a  state  by  virtue  of  contracts  with  con- 
necting railroad  companies  is  not  inter- 
state commerce  in  the  sense  in  which 
the  commercial  clause  of  the  federal 
constitution  is  to  be  interpreted,  when 
its  immunity  is  invoked  by  a  body  of 
persons  so  engaged.  Norfolk  &  W.  It. 
Co.  v.  Commonwealth  (1680)  114  Pa. 
250,  6  Atl.  45. 

24  St  at  Large,  S.  C.  'p.  1,  which 
makes  each  carrier  the  agent  of  its 
connecting  carrier  from  whom  it  re- 
ceives freight,  and  makes  each  liable 
for  any  freight  lost,  damaged,  or  de- 
stroyed by  the  connecting  carrier  in- 
fringes the  interstate  commerce  clause. 
Venning  v.  Atlantic  Coast  Line  R.  Co. 
(1907)  58  S.  E.  983,  78  S.  C.  42,  12 
L.  li.  A.  (N.  S.)  1217. 

Where  it  was  not  shown  that  the 
routing  of  freight  shipped  over  several 
roads  so  as  to  take  it  out  of  the  state 
for  a  part  of  the  route  was  usual  or 
necessary,  it  would  be  treated  as  an 
intrastate  shipment,  so  that  the  agent 
of  the  terminal  carrier  was  the  agent 
of  the  initial  carrier  for  the  purpose  of 
receiving  a  claim  for  loss  filed  with  it 
under  Act  S.  C.  May  13,  1903  (24  St 
at  Large,  p.  1).  Harter  v.  Charleston 
&  W.  O.  Ry.  Co.  (1910)  67  S.  E.  290, 
85  S.  C.  192. 

A  common  carrier  transporting  freight 
under  contract  for  its  shipment  from 
one  point  to  another  in  the  same  state, 
for  delivery  on  arrival  at  the  latter 
point  to  another  carrier  for  transporta- 
tion out  of  the  state,  is  engaged  in 
interstate  commerce,  and  is  not  sub- 
ject to  the  state  railway  commission 
regulations.  State  v.  Gulf,  C.  &  S.  F. 
Ry.  Co.  (Tex.  Civ.  App.  1898)  44  S.  W. 
542. 

Act  June  29,  1906,  §  7  (Comp.  St. 
§  851)2),  making  a  common  carrier  lia- 
ble for  any  loss  or  injury  to  interstate 
shipments  caused  by  it  or  any  connect- 
ing carrier,  and  that  no  contract  shall 
exempt  such  common  carrier  from  such 
liability,  does  not  interfere  with  the 
rights  of  a  state,  and  is  valid.  Galves- 
ton, II.  &  S.  A.  Ry.  Co.  v.  F.  A.  Piper 
Co.  (Tex.  Civ.  App.  1909)  115  S.  vV. 
107. 

Plaintiff's  shipment  over  defendant's 
line  was  intrastate  commerce,  and  so 
subject  to  the  rates  fixed  by  the  Texas 
Railroad  Commission,  where  defend- 
ant's contract  of  carriage  was  only 
from  V.  to  E.,  both  in  Texas,  and  the 
shipment  was  by  the  contract  consigned 
to  plaintiff  at  E.,  where  it  was  delivered 
to  it,  and  under  its  direction  set  over 
on  the  tracks  of  another  railroad  com- 
pany; nothing  being  said  between  plain- 
tiff and  the  conductor  of  the  train  as  to 
the  purpose  of  the  cars  being  set  over 
there,  and  defendant  having  given  no 
further  instructions  as  to  the  movement 
of  the  shipment,  and  it  having  after- 
wards been  forwarded  to  a  point  out  of 
the  state  under  a  new  contract  between 
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plaintiff  and  the  other  railroad  company 
over  its  line.  Wood,  Hagenbarth  Cattle 
Co.  v.  Galveston,  H.  &  S.  A  By.  Co. 
(Tex.  Ci?.  App.  1910)  130  S.  W.  857. 

A  shipment  from  point  in  the  state  to 
point  in  sister  state  is  interstate  ship- 
ment, though  initial  carrier  obligated  it- 
self to  transport  wholly  in  the  state. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Car- 
mack  (Tex.  Civ.  App.  1915)  176  a  W. 
158. 

An  ordinance  of  Portsmouth,  Va.,  im- 
posing a  license  tax  on  express  com- 
panies engaged  in  transporting  pack- 
ages, etc.,  to  other  points  in  the  state, 
does  not  violate  the  provision  which 
gives  Congress  power  to  regulate  in- 
terstate commerce,  as  to  an  express 
company  whose  intrastate  shipments 
are  carried  by  boat  to  Washington,  D. 
C,  and  transferred  there  to  trains. 
United  States  Express  Co.  v.  City  dI 
Portsmouth  (1913)  77  S.  B.  506,  114 
Va.  732. 

* 

90.  —  Transportation  outside  if 
state  in  shipping  between  points  then- 
in— The  shipment  from  one  point  in  s 
state  to  another  point  in  the  same  state 
is  interstate  commerce,  where  the  goods 
in  transit  pass  through  another  state. 
Hardwick  Farmers'  Elevator  Co.  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (1910)  124 
N.  W.  819,  110  Minn.  25;  Gray  v.  Min- 
neapolis &  St.  L.  R.  Co.  (Minn.  1910) 
124  N.  W.  1100;  Mires  v.  St.  Louis  & 
S.  P.  R.  Co.  (Mo.  App.  1908)  114  S. 
W.  1052;  Lynch  v.  New  York  Cent  & 
H.  R.  R.  Co.  (Co.  Ct.  1915)  153  N.  Y. 
Supp.  633.  89  Misc.  Rep.  472  (judgment 
affirmed  [Sup.  1916]  156  N.  Y.  S.  1131); 
Wichita  Falls  &  W.  Ry.  Co.  of  Texas 
v.  Asher  (Tex.  Civ.  App.  1914)  171 
S.  W.  1114. 

The  continuous  transportation  of 
freight  from  a  point  within  the  state  to 
another  point  within  the  state,  over  a 
line  of  railway  partly  within  the  state 
and  partly  within  another  state,  is  not 
interstate  commerce,  within  this  clause. 
Lehigh  Val.  R.  Co.  v.  Pennsylvania 
(1S92)  145  U.  S.  192,  12  Sup.  Ct  806, 
809,  36  L.   Ed.  672    (affirming  [1888] 

17  Atl.   179,  and  [1889]  129  Pa.  308, 

18  Atl.  125) ;  Campbell  v.  Chicago,  M. 
&  St  P.  Ry.  Co.  (1892)  86  Iowa,  587, 
53  N.  W.  351,  17  L.  R.  A.  443. 

The  railroad  commission  of  Arkansas 
cannot,  without  violating  the  commerce 
clause,  fix  and  enforce  rates  for  the 
continuous  transportation  of  goods  be- 
tween two  points  within  the  state  of 
Arkansas,  where  a  large  part  of  the 
route  is  outside  of  the  state,  through 
the  Indian  Territory  of  Texas.  Hanley 
v.  Kansas  City  S.  Ry.  Co.  (1903)  23 
Sup.  Ct.  214,  187  U.  S.  617,  47  L.  Ed. 
333,  affirming  decree  Kansas  City  S. 
Ry.  Co.  v.  Board  of  R.  Com'rs  of  Ar- 
kansas (C.  C.  1901)  106  Fed.  353. 

Annual  privilege  tax  levied  by  city  on 
business  of  express  company,  exclud- 
ing interstate  business,  is  not  invalid 
because  transportation  is  over  a  route 
for  a  short  distance  passing  out  of  the 
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state.  Ewing  t.  City  of  Leavenworth 
(1913)  33  Sup.  Ct.  157.  226  U.  S.  464, 
57  Ii.  Ed.  303,  affirming  judgment  City 
of  !Leavenworth  v.  Ewing  (1909)  101 
P.  664,  80  Kan.  58. 

A  shipment  of  grain  over  a  single 
railroad  between  two  points,  both  with- 
in the  same  state,  is  not  an  interstate 
shipment,  so  as  to  bring  it  within  the 
terms  of  the  interstate  commerce  act, 
and  authorize  a  federal  court  to  com- 
pel such  shipment,  by  mandamus,  at 
the  same  rates  charged  other  shippers 
of  a  like  commodity,  because  the  line 
of  road  between  the  two  terminal  points 
passes  through  other  states;  nor  is 
it  rendered  an  interstate  shipment  by 
the  fact  that  the  grain  was  received  at 
the  initial  point  from  a  carrier  by  which 
it  was  transported  from  a  point  in  an- 
other state,  and  was  there  stored  in 
an  elevator  for  further  shipment,  where 
it  was  not  taken  by  the  first  carrier 
under  a  through  bill  of  lading.  U.  S. 
v.  Lehigh  Val.  R.  Co.  (D.  C.  1902) 
115  Fed.  373. 

A  continuous  transportation  of  freight 
between  points  within  a  state  is  "inter- 
state commerce,"  free  from  the  inter- 
ference of  the  state,  where  a  part  of 
the  route  is  outside  of  the  state  be- 
cause of  the  unsafe*  condition  of  a 
bridge  forming  a  part  of  the  line  of 
road  in  the  state  between  such  points. 
St.  Louis  &  S.  F.  R.  Co.  v.  State  (Ark. 
1908)  113  S.  W.  203. 

"Interstate  commerce,"  as  that  term 
is  understood  with  reference  to  the 
provision  of  the  federal  Constitution, 
consists  of  intercourse  and  traffic  be- 
tween citizens  of  the  states,  including 
the  transportation  of  persons  and  prop- 
erty between  points  in  different  states. 
It  applies  to  all  commerce  crossing 
the  st4te  line,  regardless  of  the  dis- 
tance of  the  point  from  which  it  comes 
or  to  which  it  is  bound,  before  or  after 
crossing  such  line;  nor  is  it  material, 
as  applied  to  a  particular  carrier,  that 
the  whole  line,  is  within  the  state,  if 
the  transportation  by  the  carrier  is  a 
part  of  one  continuous  journey  from 
one  state  to  another  under  one  contin- 
uous contract  of  carriage.  State  v.  Ill- 
inois Cent  R.  Co.  (1910)  92  N.  E.  814, 
246  111  188. 

Where  a  railroad  runs  for  a  portion 
of  the  distance  between  two  stations  in 
the  state  of  Kansas,  and  for  a  great 
portion  of  the  distance  beyond  the 
boundaries  of  the  state,  and  again  re- 
turns into  Kansas,  in  conveying  freight 
over  such  route  between  such  stations 
the  railroad  company  is  engaged  in  in- 
terstate commerce.  Patterson  v.  Mis- 
souri Pac.  Ry.  Co.  (Kan.  1908)  94  P. 
138. 

Carriage  of  shipments  by  an  express 
company  from  one  point  in  the  state 
to  another  point  in  the  state  does  not 
constitute  interstate  commerce,  even 
where  the  shipments  are  forwarded 
over  a  line  of  railroad  that  for  a  part 
of  its  route  lies  outside  the  state. 
State   v.    United   States  Express   Co, 


(1911)  131  N.  W.  489,  114  Minn.  346. 

When  a  commodity  has  been  delivered 
to  a  common  carrier  to  be  transported 
continupusly  to  a  point  outside  the 
state  where  received,  it  is  thencefor- 
ward interstate  commerce,  whether  the 
shipment  be  made  on  a  through  bill  of 
lading  or  upon  a  bill  issued  for  trans- 
portation between  intrastate  points. 
Bailey  v.  Missouri  Pac.  Ry.  Co.  (1914) 
171  S.  W.  44,  184  Mo.  App.  457. 

A  shipment  of  freight  from  one  point 
in  the  state  to  another  point  therein 
by  way  of  a  town  outside  the  state,  is 
interstate  shipment  and  is  not  govern- 
ed by  Revisal  N.  C.  §  1905,  §  2632, 
imposing  a  penalty  on  a  carrier  for  its 
failure  to  transport  freight  within  a 
reasonable  time.  Shelby  Ice  &  Fuel 
Co.  v.  Southern  Ry.  Co.  (1908)  60  S. 
B.  723,  147  N.  C.  61. 

A  shipment  between  points  in  the 
same  state  held  to  constitute  interstate 
commerce  where  a  part  of  the  route 
led  through  another  state,  and  hence 
was  not  subject  to  Act  S.  C.  Feb.  15, 
1907  (25  St.  at  Large,  p.  490),  provid- 
ing penalties  for  delay.  Traynham  v. 
Charleston  &  W.  C.  Ry.  Co.  (1912) 
75  S.  E.  381,  92  S.  C.  43,  reversing 
judgment  on  rehearing  (1911)  71  S. 
E.  813. 

91.  — -  Lottery  tickets.— The  car- 
riage of  lottery  tickets  from  one  state 
to  another  by  an  express  company  en- 
gaged in  carrying  freight  and  packages 
from  state  to  state  is  interstate  com- 
merce, which  Congress,  under  its  power 
to  regulate,  may  prohibit  by  making  it 
an  offense  against  the  United  States 
to  cause  such  tickets  so  to  be  carried. 
Champion  v.  Ames  (1903)  23  Sup.  Ct. 
321,  326,  188  U.  S.  321,  47  L.  Ed.  492. 

92.  — •  Foods,  drugs,  and  liquors.— 
The  agreement  of  the  local  agent  of 
an  express  company  to  hold  for  a  few 
days  a  C.  O.  D.  interstate  shipment  of 
intoxicating  liquors,  to  suit  the  con- 
venience, of  the  consignee  In  paying  for 
such  liquor  and  taking  it  away,  does  * 
not  destroy  the  character  of  the  trans- 
action as  interstate  commerce,  so  as  to 
render  the  express  company  amenable 
tc  prosecution  for  violating  a  state  local 
option  law.  Adams  Express  Co.  v. 
Commonwealth  of  Kentucky  (1907)  27 
Sup.  Ct.  606,  206  TJ.  S.  129,  51  L.  Ed. 
987  (reversing  judgment  [1905]  87 '8. 
W.  1111,  27  Ky.  Law  Rep.  1096) ;  Id. 
(1907)  27  Sup.  Ct.  608,  206  U.  S.  138, 
51  L.  Ed.  992  (reversing  judgment 
[1906]  92  S.  W.  932,  29  Ky.  Law  Rep. 
224,  5L.RA.  [N.  S.]  630) ;  American 
Express  Co.  v.  Same  (1907)  27  Sup. 
Ct  609,  206  U.  S.  139,  51  L.  Ed.  993 
(reversing  judgment  [1906]  97  S.  W. 
807,  30  Ky.  Law  Rep.  207);  Adams 
Express  Co.  v.  Commonwealth  (1907) 
103  S.  W.  353,  31  Ky.  Law  Rep.  811- 
813. 

Pure  Food  and  Drugs  Act  June  30, 
1906  (Comp.  St.  §  8717  et  seq.),  is 
constitutional.  Shawnee  Milling  Co.  v. 
Temple    (C.   C.  1910)    179   Fed.   517  -„ 
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U.  S.  v.  74  Cases  of  Grape  Juice  (D. 
O.  1910)  181  Fed.  029;  U.  S.  v.  Sweet 
Valley  Wine  Co.  (D.  C.  1913)  208 
Fed.  85. 

Webb-Kenyon  Act,  March  1,  1913 
(Comp.  St  |  8739),  is  constitutional. 
U.  S.  v.  Oregon -Washington  R.  &  Nav. 
Co.  (D.  C.  1913)  210  Fed.  378;  State 
v.  Van  Winkle  (Del.  Gen.  Sess.  1913) 
88  A.  807,  4  Boyce,  405. 

Though  liquor  may  be  obnoxious  and 
hurtful,  it  is  a  recognized  article  of 
commerce,  and  the  act  of  sending  the 
same  from  one  state  into  another  is 
interstate  commerce,  the  regulation  of 
which  is  committed  to  Congress,  and  a 
state  law  denying  the  right  or  substan- 
tially interfering  with  the  same,  is  in- 
valid. Adams  Exp.  Co.  v.  Kentucky 
(1909)  29  Sup.  Ct.  033,  634,  214  U. 
S.  218,  53  L.  Ed.  972. 

The  fact  that  frozen  eggs,  against 
which  a  libel  was  instituted,  had  been 
shipped  from  one  state  to  another,  con- 
signed by  the  shipper  to  itself,  did  not 
indicate  that  they  had  not  been  trans- 
ported in  interstate  commerce.  U.  S. 
v.  300  Cans  of  Frozen  Eggs  (1911)  189 
Fed.  351,  111  C.  C.  A.  83. 

The  traffic  in  liquors  from  state  to 
state  is  interstate  commerce  and  as 
such  within  the  control  of  Congress, 
though  generally  the  control  of  the 
liquor  traffic  is  within  the  police  power 
of  the  states.  United  States  Express 
Co.  v.  Friedman  (1911)  191  Fed.  673, 
681,  112  C.  C.  A.  219. 

Wilson  Act  Aug.  8,  1890  (Comp.  St 
|  8738),  which  provides  that  intoxicat- 
ing liquors  when  shipped  from  one 
state  to  another  "shall,  upon  arrival, 
be  subject  to  the  operation  and  effect  of 
the  laws  of  such  state,"  Is  a  legitimate 
exercise  of  the  power  to  regulate  in- 
terstate commerce.  In  re  Van  Vliet 
(C.  C.  1890)  43  Fed.  761,  10  L.  R.  A. 
451. 

Intoxicating  liquors  are  a  lawful  sub- 
ject of  interstate  commerce,  and  the 
right  to  send  the  same  from  qne  state 
into  another  pertains  to  interstate  com- 
merce, and  a  state  statute  which,  in  the 
absence  of  congressional  sanction,  de- 
nies the  right,  or  substantially  inter- 
feres with  or  hampers  the  snme,  is 
void.  In  re  Bergen  (C.  C.  1900)  115 
Fed.  330. 

Intoxicating  liquors  lawfully  sold  in 
gobd  faith  in  one  state  may  be  lawful- 
ly delivered  to  the  purchaser  in  another 
state,  and  the  carrier  and  means  em- 
ployed in  such  carriage  are  entitled  to 
protection  from  interference  by  the 
state  authorities  as  instruments  of  in- 
terstate commerce.  Kansas  City  Brew- 
eries Co.  v.  Trickett  (C.  C.  1907)  195 
Fed.  840. 

Pure  Food  and  Drugs  Act  June  30, 
1906  (Comp.  St.  |  8717  et  seq.),  pro- 
hibiting transportation  in  interstate 
commerce  of  food  so  treated  that  its 
inferiority  is  concealed  or  containing 
poisonous  ingredients  rendering  it  in- 
jurious to  health,  was  not  an  exercise  of 
police  power  within  the  exclusive  juris*- 
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diction  of  states,  but  was  a  proper  reg- 
ulation of  interstate  commerce.  Shaw- 
nee Milling  Co.  v.  Temple  (G.  G.  1910) 

179  Fed.  517. 

Where  complainants,  liquor  dealers  in 
Missouri,  received  orders  for  liquor  by 
mail  from  customers  in  Oklahoma  and 
delivered  the  liquor  to  carriers  in  Mis- 
souri for  transportation  to  the  pur- 
chasers receiving  a  bill  of  lading  which 
was  thereupon  forwarded  to  a  bank  or 
other  collecting  agent  in  the  place 
where  the  customer  resided,  who  col- 
lected the  purchase  price  and  then  de- 
livered the  bill  of  lading  to  the  pur- 
chaser, who  obtained  the  liquor  from 
the  carrier,  such  transaction  constitut- 
ed a  sale  of  liquor  in  Missouri,  and  the 
transportation  thereof  interstate  com- 
merce, and  was  not  therefore  a  viola- 
tion of  the  Oklahoma  prohibitory  law. 
Danciger  v.  Stone  (C.  C.  1910)  188 
Fed.  510. 

Congress,  in  enacting  Food  and 
Drugs  Act  June  30,  1906,  §  2,  exer- 
cised to  the  fullest  limit  its  power  un- 
der this  clause.  U.  S.  Sixty-Five 
Casks  Liquid  Extracts  (D.  C.  1909) 
170  Fed.  449,  affirmed  (1910)  175  Fed. 
1022,  99  C.  C.  A.  667. 

Pure  Food  and  Drugs  Act  June  90, 
1906  (Comp.  St.  §  8718),  prohibiting 
the  transportation  of  adulterated  and 
misbranded  food  in  interstate  com- 
merce, is  not  unconstitutional  as  an  at- 
tempted exercise  byt  Congress  of  po- 
lice power  belonging 'to  the  states.  U. 
S.  v.  420  Sacks  of  Flour  (D.  a  1910) 

180  Fed.  518. 

Potatoes  brought  from  one  state  to 
another  on  a  vessel  remained  an  import 
until  sold  and  delivered  on  the  deck. 
Ex  parte  Eaglesfield  (D.  C.  1910)  180 
Fed.  558. 

Congress  can  prohibit  interstate  com- 
merce of  any  fundamentally  objection- 
able business  such  as  adulterated  or 
misbranded  articles  of  food  or  drugs. 
U.  S.  v.  74  Cases  of  Grape  Juice  (D. 
O.  1910)   181  Fed.  629. 

An  act  of  a  state  regulating  or  pro- 
hibiting the  interstate  transportation  of 
intoxicating  liquors  into  local  option 
territory,  adopted  in  good  faith  to 
make  more  effective  its  laws  against 
sales  in  such  territory,  where  such 
transportation  is  substantially  connect- 
ed with  the  forbidden  sale,  and  is  also 
prohibited  by  an  act  of  Congress,  is 
valid  under  both  the  state  and  federal 
Constitutions.  State  v.  Grier  (Del 
Gen.  Sess.  1913)  88  A.  579. 

A  state  legislature  has  no  power  to 
deprive  a  citizen  or  resident  of  the 
state  of  his  rights  to  have  liquor  ship- 
ped from  another  state  for  his  personal 
use,  nor  to  receive  such  liquor  and  re- 
move the  same  from  the  express  or 
railway  office  to  his  own  home  or  place 
of  business.  State  v.  Wignall  (Iowa, 
1910)  128  N.  W.  935. 

Where  several  residents  of  a  state 
ordered  liquor  from  another  state  at 
the  same  time,  and  defendant  received 
the  liquor  from  the  railroad  station  in 
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the  state  and  gratuitously  transported 
it  inland  to  the  purchasers  as  their 
agents,  defendant  was  not  engaged  in 
interstate  commerce.    Id. 

Code  Iowa  1897,  {  2410,  provides 
that,  if  any  common  carrier  or  person 
shall  transport  or  convey  to  any  person 
within  the  state  any  intoxicating  liq- 
uors without  first  having  obtained  a 
certificate  from  the  clerk  of  the  court 
showing  that  the  consignee  is  a  permit 
holder,  such  carrier  or  person,  on  con- 
viction, shall  be  fined,  etc.  Held,  that 
such  section  is  not  unconstitutional  as 
interfering  with  interstate  commerce. 
Id. 

That  the  Legislature  may  not  prevent 
a  resident  from  himself  getting  intoxi- 
cating liquor  imported  from  another 
state  from  the  station  and  carrying  it 
to  his  home  for  his  personal  use  does 
not  prevent  the  Legislature  from  pro- 
hibiting the  transportation  of  such  liq- 
uor from  the  railroad  carrier  to  his 
home  by  means  of  an  employe.    Id. 

A  shipment  of  a  case  of  beer. from 
another  state  into  a  local  option  ter- 
ritory in  this  state  is  interstate  com- 
merce, and  is  not  subject  to  the  con- 
trol of  the  prohibition  statute  in  force 
where  received.  Commonwealth  v.  Il- 
linois Cent  R.  Co.  (1907)  101  S.  W. 
894,  31  Ky.  Law  Rep.  99. 

Where  an  express  company  carried 
whisky  shipped  in  the  regular  course  of 
business  from  points  without  the  state 
to  points  within,  and  delivered  it  hi  a 
local  option  district,  it  was  engaged  in 
interstate  commerce,  and  was  not  sub- 
ject to  prosecution  for  violating  the 
state  law  regulating  the  sale  of  liquors. 
Commonwealth  v.  Southern  Express 
Co.  (1907)  103  8.  W.  339,  81  Ky.  Law 
Rep.  813. 

Ky.  St  |  1806  (Russell's  St.  §  3633), 
prohibiting  the  selling  or  giving  away 
of  intoxicating  liquors  to  minors,  is  un- 
constitutional, as  a  regulation  of  in- 
terstate commerce,  when  applied  to  a 
sale  by  a  nonresident,  who,  pursuant 
to  an  order  from  the  prosecutor,  sent 
from  Kentucky  by  mail  to  the  nonresi- 
dent in  a  sister  state,  with  a  check  for 
the  price,  delivered  the  liquor  to  a  car- 
rier in  the  sister  state  for  transporta- 
tion to  prosecutor,  and  where  accused, 
as  the  agent  of  the  carrier,  delivered 
the  liquor  in  Kentucky  in  due  course 
of  business.  Commonwealth  v.  McKin- 
ney  (1910)  131  S.  W.  497,  140  Ky.  657. 

Where  intoxicating  liquor  was  ship- 
ped from  without  the  state  to  a  resident 
of  a  local  option  district,  and  a  common 
carrier  operating  wholly  within  the 
state  received  the  liquor  outside  of  the 
district,  paid  the  charges  for  carriage 
to  that  point,  delivered  it  to  the  resi- 
dent of  the  local  option  district,  and 
there  collected  his  charges  and  those 
advanced,  the  carriage  was  an  inter- 
state commerce  transaction;  and  the 
carrier  was  not  guilty  under  Ky.  St.  § 
2569a  (Russell's  St.  §  3641),  making 
the  bringing  of  liquor  for  hire  into  lo- 
cal option  territory  an  offense.    Com- 


monwealth v.  Scott  (1911)  133  S.  W. 
766,  141  Ky.  702. 

The  commerce  clause  attaches  to 
lawful  shipments  of  liquor,  and  courts 
will  not  presume,  in  the  absence  of 
proof,  that  a  record  of  interstate  liquor 
shipments  kept  as  required  by  Ky.  St 
1915,  {  2569b,  subsec.  3,  contains  a 
record  of  unlawful  shipments.  Com- 
monwealth v.  White  (Ky.  1915)  179  & 
W.  469. 

R.  S.  Me.  1883,  c.  27,  §  31,  as  amend- 
ed by  R.  S.  Me.  1903,  c.  29,  §  39,  de- 
claring that  no  person  shall  knowingly 
bring  into  the  state  any  intoxicating 
liquors  with  intent  to  Bell  the  same,  is 
unconstitutional  so  far  as  it  applies  to 
interstate  commerce.  State  v.  Intoxi- 
cating Liquors  (1906)  64  A.  812,  101 
Me.  430. 

An  express  company  contracted  with 
certain  consignors  to  transport  a  box 
of  liquors  from  Kentucky  to  a  town  in 
Maine.  The  liquors  were  intended  for 
unlawful  sale  in  Maine,  and  the  ship- 
ment was  C.  O.  D.  The  liquors  were 
seized  by  a  search  warrant  while  in 
the  office  of  the  express  company. 
Held,  that  the  transportation  of  the  liq- 
uor from  the  express  company's  office 
to  the  place  of  business  of  the  con- 
signee was  a  part  of  a  continuous  inter-  , 
state  shipment,  and  the  package  was 
protected  from  the  operation  of  the 
state  laws  until  delivered  at  its  place 
of  ultimate  destination,  and  such  sei- 
zure was  unauthorized.     Id. 

Intoxicating  liquors  were  shipped 
from  Massachusetts  to  Maine  by  a  con- 
tinuous way  bill  by  way  of  Canada. 
The  car,  when  it  arrived  at  its  destina- 
tion, was  left  on  the  "team  track" 
about  an  hour  after  its  arrival,  and 
about  ten  minutes  thereafter  the  liq- 
uors were  seized.  The  team  track  was 
about  20  rods  from  claimant's  freight 
station.  In  the  ordinary  course  of 
business,  within  two  or  three  days  the 
liquors  would  have  been  unloaded  from 
a  car  onto  a  team  of  the  consignee,  but 
if  no  one  called,  they  would  have  been 
taken  to  the  freight  house  of  the  claim- 
ant. The  car  which  was  sealed  had 
been  opened  by  claimant's  servants,  and 
other  merchandise  had  been  taken  out, 
but  the  liquors  had  not  been  removed. 
Held,  that  it  was  the  duty  of  the  car- 
rier to  transport  the  freight  to  its 
freight  house  and  there  remove.it  from 
the  car  and  the  transportation  was  in- 
complete and  the  liquors  were  not  sub- 
ject to  seizure  in  contravention  of  the 
interstate  commerce  clause.  State  v. 
Intoxicating  Liquors  (1906)  66  A.  393, 
102  Me.  206. 

Intoxicating  liquors  while  being 
transported  from  state  to  state  are 
within  the  protection  of  the  interstate 
commerce  clause.  State  v.  Intoxicating 
Liquors  (1907)  67  A.  312,  102  Me.  206. 

Under  Act  June  30,  1906  (Comp.  St 
§  8718),  known  as  the  "Pure  Food 
Law,"  misbranded  and  adulterated  in- 
toxicating liquors  are  forbidden  trans- 
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portation  into  any  state  from  another 
state  or  foreign  country,  and  hence  are 
removed  from  the  protection  of  the 
commerce  clause.  State  v.  Intoxicating 
Liquors  (1908)  71  A.  758,  104  Me.  502. 

Where  merchandise  was  brought  from 
another  state  by  a  common  carrier,  its 
delivery  to  the  consignee  subjects  it 
to  the  laws  of  the  state,  free  from  the 
commerce  clause.  State  v.  Intoxicat- 
ing Liquors  (Me.  1909)  76  A.  265. 

Pure  intoxicating  liquors,  brought 
into  the  state  from  another  state  by  an 
interstate  common  carrier,  are  not  lia- 
ble to  forfeiture  under  the  state  laws 
until  they  have  come  into  possession  of 
the  consignee.  State  v.  Intoxicating 
Liquors    (Me.  1909)   76  A.  267. 

Under  Pure  Food  and  Drugs  Act 
June  30,  1906  (Comp.  St.  §  8718),  for- 
bidding the  introduction  of  misbranded 
or  adulterated  liquors  into  one  state 
from  another,  such  liquors  are  removed 
from  the  operation  of  the  commerce 
clause,  and  become  subject  to  the  laws 
of  the  state  upon  arrival  within  its  ter- 
ritory and  before  delivery  to  the  con- 
signee. State  v.  Intoxicating  Liquors 
(Me.  1909)   76  A.  268. 

The  transportation  of  oysters  out  of 
one  state  into  another  is  "commerce" 
within  the  meaning  of  this  clause.  D. 
B.  Foote  &  Co.  v.  Clagett  (Md.  1911) 
81  A.  511. 

Congress  has  power  to  enact  regula- 
tions to  prevent  the  transportation  of 
unhealthy  or  diseased  food  products  in 
interstate  commerce.  Commonwealth 
v.  Moore  (1913)  100  N.  B.  1071,  214 
Mass.  19. 

Shipments  of  liquor  from  Louisiana 
to  Vicksburg,  and  thence  to  destination 
in  this  state,  held  interstate  commerce; 
and  hence  defendant  express  company 
could  not  refuse  to  receive  the  liquor  in 
Vicksburg  and  transport  the  same  to 
destination,  because  of  Code  Miss. 
1906,  §  1771,  making  persons  assisting 
in  the  sale  of  liquors  in  a  prohibited 
district  guilty  of  a  misdemeanor. 
American  Express  Co.  v.  Miller  (1913) 
61  So.  306,  104  Miss.  247,  45  L.  R.  A. 
(N.  S.)  120. 

In  a  prosecution  for  having  in  posses- 
sion adulterated  skim  milk,  with  intent 
to  sell  and  offer  and  expose  for  sale, 
in  violation  of  St.  Louis  City  Ordinance 
No.  24,297,  proof  that  all  defendant's 
milk  was  brought  into  the  city  by  rail- 
way, and  that  it  was  all  purchased  in 
and  shipped  from  Illinois,  without  any 
evidence  showing  that  when  the  offense 
was  charged  to  have  been  committed 
the  shipment  of  the  milk  had  not  ter- 
minated, and  that  it  had  not  become  a 
part  of  the  commerce  of  the  state,  was 
insufficient  to  entitle  defendant  to  an 
acquittal  on  the  ground  that  the  milk 
which  he  possessed  with  intent  to  of- 
fer for  sale  was  not  subject  to  the  ordi- 
nance, because  within  the  protection  of 
the  federal  law  and  Constitution  relat- 
ing  to   interstate   commerce.     City   of 
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St.  Louia  v.  Niehaus  (Mo.  1911)  139 
S.  W.  450. 

When  the  interstate  shipment  of  liq- 
uor is  made  through  a  carrier,  the  state 
law  relating  to  the  possession  and  sale 
of  liquor  cannot  attach  thereto,  unless 
it  affirmatively  appears  that  the  ship- 
ment, or  such  portion  thereof  as  is 
sought  to  be  confiscated  under  the  state 
law,  has  been  delivered  to  the  consignee 
or  its  agent  by  the  interstate  carrier 
or  its  agent.  St.  Louis  &  S.  F.  R.  Co. 
v.  State  (Okl.  1910)  109  P.  230. 

Where  liquor  was  shipped  from 
Louisville  to  a  town  in  Oklahoma,  and 
was  placed  by  the  employee  of  the  in- 
terstate carrier  in  a  car  used  for  stor- 
age purposes,  and  was  seized  by  state 
officers,  the  whisky  being  still  in  the 
hands  of  the  interstate  carrier,  the 
state  law  had  not  attached  to  it    Id. 

Where  liquors  shipped  from  without 
the  state  to  a  consignee  in  the  state 
have  been  received  by  the  latter  from 
the  railroad  company  at  his  place  of 
business  and  there  deposited,  it  is  no 
longer  an  interstate  shipment,  and,  on 
violation  of  the  prohibitory  law  as  to 
such  liquor,  the  consignee  becomes  sub- 
ject to  prosecution.  Billingsley  v. 
State  (1910)  113  P.  241,  4  OkL  Cr. 
597. 

The  state  courts  cannot  enjoin  inter- 
state carriers  from  receiving  at  points 
without  the  state  for  transportation  to 
consignees  within  the  state  shipments 
of  intoxicating  liquors  to  persons  whom 
they  know  intend  to  use  said  liquors 
in  violation  of  the  laws  of  the  state, 
including  persons  who  pay  a  special 
liquor  tax  required  by  the  United  States 
of  liquor  dealers,  though  they  may 
know  that  the  consignee  does  not  in- 
tend said  liquor  for  his  own  use,  but 
to  be  used  in  violation  of  the  laws  of 
the  state.  Gulf,  C.  &  S.  F.  By.  Go.  ?. 
State  (1911)  116  P.  176,  28  Okl.  754. 

One  conveying  liquor  shipped  in  in- 
terstate commerce  from  the  railroad 
depot  to  the  home  of  the  consignee  held 
engaged  in  interstate  commerce  and 
not  subject  to  state  law  prohibiting  the 
conveying  of  intoxicating  liquor.  Shep- 
pard  v.  State  (Okl.  Cr.  App.  1912)  126 
P.  267. 

An  interstate  shipment  of  intoxicat- 
ing liquors  cannot  be  legally  seized  or 
confiscated  under  the  state  law  while 
it  retains  Us  interstate  character. 
Robertson  v.  State  (Okl.  1915)  14» 
P.   194. 

While  the  state  may  regulate  the  in- 
trastate shipment  of  intoxicating  liq- 
uors, It  cannot  regulate  the  interstate 
shipment  of  such  liquors.    Id. 

Acts  W.  Va.  1903,  c.  40,  {  1,  relat- 
ing to  shipment  and  sale  of  intoxicating 
liquors  contrary  to  law,  and  providing 
a  penalty  therefor,  is  inapplicable  to 
interstate  shipments.  State  v.  Kenney 
(1907)  57  S.  E.  823,  62  W.  Va.  284. 

Where  an  agent  of  an  express  com- 
pany accepts   spirituous  liquor  in  an- 
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other  state  for  delivery  to  a  consignee 
in  the  state  O.  O.  D.,  and  the  liquor 
in  delivered  and  the  money  collected, 
the  express  company  is  not  within  the 
act  relating  to  shipment  and  sale  of 
intoxicating  liquors;  it  being  an  in- 
terstate shipment  State  v.  United 
States  Express  Co.  (W.  Va.  1908)  60 
S.  E.  144. 

93.  — —  Oil  and  natural  gas.— The 
amendment  of  section  1  of  the  Inter- 
state Commerce  Act  by  Act  June  29, 
1C06,  §  1  (Comp.  St  {  8563),  impos- 
ing on  corporations  operating  pipe 
lines  for  the  transportation  of  oil  as 
a  part  of  their  private  business  the 
status  of  common  carriers,  is  invalid, 
as  beyond  the  powers  conferred  by  the 
commerce  clause.  Prairie  Oil  &  Gas 
Co.  v.  U.  S.  (Com.  C.  1913)  204  Fed. 
798. 

It  is  not  interstate  commerce  to  sell 
natural  gas  in  Kansas,  where  the  gas 
is  produced  in  both  Kansas  and  Okla- 
homa and  so  commingled  in  pipe  lines 
that  it  cannot  be  distinguished  and  is 
thereafter  conveyed  throughout  the 
state  and  sold  to  consumers.  State  v. 
Flannelly  (Kan.  1915)  152  P.  22. 

94.  — -  Animals— The  regulation  of 
the  transportation  of  cattle  from  state 
to  state  is  within  the  power  of  con- 
gress. Re  id  v.  Colorado  (1902)  23 
Sup.  Ct.  92,  95,  187  U.  S.  137,  47  L. 
Ed.  108. 

R.  S.  |  4386,  relating  to  the  trans- 
portation of  animals  from  one  state  to 
another,  by  rail  or  by  water,  was,  so 
far  as  it  went,  a  regulation  of  com- 
merce and  carriage  by  water  within  the 
power  of  Congress  to  enact.  Good- 
rich Transit  Co.  v.  Interstate  Com- 
merce Commission  (Com.  C.  1911)  190 
Fed.  943,  reverse*!  (1912)  32  Sup.  Ct 
436,  224  U.  S.  194,  56  L.  Ed.  729. 

Where  hogs  purchased  by  local  agents 
were  forwarded  to  one  central  point 
and  were  there  sorted,  most  being  ship- 
ped to  foreign  states,  the  first  ship- 
ment was  not  an  interstate  shipment, 
but  merely  local,  and  did  not  become 
interstate  until  the  hogs  were  accepted 
for  shipment  outside  the  state.  Central 
Trust  Co.  of  Illinois  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.  (Iowa,  1912)  135  N.  W. 
721. 

Where  hogs  purchased  for  interstate 
shipment  were  assembled  at  a  central 
point  in  the  state  and  there  loaded  in- 
to different  cars,  the  shipment  was  an 
interstate  one  despite  the  reloading. 
Id. 

Laws  Kan.  1907,  c.  276,  requiring 
carriers  to  transport  live  stock  within 
the  state  at  a  speed  not  less  than  15 
miles  per  hour  unless  unavoidably  pre- 
vented, does  not  apply  to  interstate 
commerce,  and  a  shipment  of  live  stock 
between  points  in  the  state  which  pass- 
es for  a  short  distance  over  terri- 
tory of  another  state  is  interstate  com- 


merce, and  noncompliance  with  the  act 
in  such  a  shipment  affords  no  ground 
for  recovery  against  the  carrier.  Lei- 
bengood  v.  Missouri,  K.  &  T.  Ry.  Co. 
(1910)  109  P.  988,  83  Kan.  25. 

A  carload  of  goods  and  live  stock, 
consigned  from  a  point  in  Oklahoma  to 
a  point  in  Kansas,  is  a  shipment  in  in- 
terstate commerce,  though  the  destina- 
tion is  altered  en  route.  So,  where 
goods  and  live  stock  were  shipped  from 
a  point  in  Oklahoma  to  a  point  in  Kan- 
sas, and  the  destination  was  changed  to 
another  point  in  Kansas,  the  entire 
transaction  was  governed  by  the  in- 
terstate commerce  regulations  permit- 
ting a  carrier  to  limit  its  liability. 
Kirby  v.  Union  Pac.  R.  Co.  (1915)  146 
Pac.  1183,  94  Kan.  485. 

Where,  after  the  arrival  of  stock  in 
the  carrier's  "break-up"  yards,  at  the 
point  of  destination,  the  shipper  de- 
manded that  the  stock  be  delivered  in 
the  car  to  a  connecting  carrier,  with 
whose  road  the  initial  carrier  had  phys- 
ical connection,  for  shipment  to  an- 
other point  within  the  state,  such  re- 
shipment  did  not  constitute  interstate 
commerce,  though  the  original  shipment 
was  from  a  point  without  the  state. 
Louisville  &  N.  R.  Co.  v.  Central 
Stockyards  Co.  (1906)  97  S.  W.  778, 
80  Ky.  Law  Rep.  18. 

A  contract  made  in  Illinois  for  ship- 
ment of  animals  to  a  point  in  Kentucky 
held  an  interstate  contract.  Howard 
&  Callahan  v.  Illinois  Cent.  R.  Co. 
(1914)  171  S.  W.  442,  161  Ky.  783. 

Plaintiffs,  as  dealers  in  cattle,  were 
accustomed  to  receive  shipments  of  cat- 
tle every  Wednesday,  whish  on  the  fol- 
lowing day  were  sold  to  local  buyers, 
or  exported,  as  the  case  might  be. 
Held,  that  the  cattle  so  purchased  with 
intent  to  export  the  same  to  another 
state  or  to  foreign  countries  are  not 
property  in  transit,  within  the  provi- 
sions of  the  commerce  clause.  Myers 
v.  Baltimore  County  Com'rs  (1896)  83 
Md.  385.  35  Atl.  144. 

A  shipment  between  two  points  in 
Missouri  is  not  converted  into  a  trans- 
action of  interstate  commerce  because 
the  freight  was  unloaded  in  stock- 
yards extending  into  another  state,  nrd 
the  office  of  the  consignee  was  located 
in  the  latter  state.  Scnmmon  v.  Kansas 
City,  St  J.  &  C.  B.  Ry.  Co.  (1890)  41 
Mo.  App.  194. 

A  shipment  of  stock  from  a  Missouri 
point  to  the  unloading  chutes  in  that 
part  of  the  yards  of  the  Kansas  City 
Stockyards  Company  which  is  in  Kan- 
sas held,  an  "interstate  shipment," 
though  the  unloaded  stock  was  driven 
back  into  the  Missouri  part  of  the  yards. 
Deardoff  v.  Chicago,  B.  &  Q.  Ry.  Co. 
(Mo.  1914)  172  S.  W.  333. 

A  through  shipment  of  cattle  from  a 
point  in  Missouri  into  Kansas,  back  into 
Missouri,  and  then  again  into  Kansas, 
where  the  cattle  are  unloaded,  consti- 
tutes an  interstate  shipment.    Potter  v. 
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Kansas  City  Southern  Ry.  Co.   (1915) 
172  S.  W.  1153,  187  Mo.  App.  56. 

Plaintiff,  desiring  to  ship  sheep  from 
S.,  in  Oregon,  to  R.,  in  Wyoming,  in- 
quired of  the  local  agent  at  S.  the 
amount  of  the  through  rate  to  R.,  but, 
being  dissatisfied,  obtained  a  quotation 
showing  the  charges  from  S.  to  B.  in 
Oregon  and  from  B.  to  R.  After  the 
sheep  were  loaded,  the  agent  notified 
plaintiff  that  it  could  not  carry  them  un- 
der the  last  quoted  rate,  but  that  plain- 
tiff must  pay  the  rate  originally  quoted, 
which  was,  in  fact,  the  regular  tariff 
rate,  and  the  sheep  were  transported  in 
the  same  car  from  S.  to  R.  without  be- 
ing in  any  manner  transferred  at  B. 
Held,  that  it  was  an  interstate  ship- 
ment Baldwin  Sheep  &  Land  Co.  ▼. 
Columbia  Southern  Ry.  Co.  (Or.  1911) 
114  P.  469. 

Defendant  undertook  to  transport  cat- 
tle and  ponies  over  its  line  from  Mara- 
thon Station,  Tex.,  to  El  Paso,  Tex. 
The  cattle  and  horses  were  delivered 
to  plaintiff's  agent  and  unloaded  at  the 
Union  Stockyards  at  EI  Paso.  Some  of 
them  were  driven  to  plaintiff's  ranch 
in  El  Paso  county,  and  the  remainder 
shipped  to  New  Mexico  over,  another 
line  under  new  contracts.  Defendant 
charged  freight  in  excess  of  the  amount 
prescribed  by  the  Railroad  Commission 
of  Texas,  and  had  no  connection  with 
the  shipment  after  delivering  them  to 
plaintiff,  or  with  the  reshipment,  but 
refused  to  make  a  through  shipment 
Held,  that  defendant  was  liable  for  the 
excess  charge,  as  the  shipment  was  in- 
trastate so  far  as  defendant  was  con- 
cerned. Galveston,  H.  &  S.  A.  Ry.  Co. 
v.  J.  H.  Nations  Meat  &  Supply  Co. 
(Tex.  Civ.  App.  1911)  136  S.  W.  833. 

A  shipment  of  live  stock  from  one 
point  in  Texas  to  another  point  in  Tex- 
as over  the  lines  of  various  carriers  re- 
ceiving the  shipment  in  points  in  Texas 
is  an  interstate  shipment.  St.  Louis,  B. 
&  M.  Ry.  Co.  v.  True  Bros.  (Tex.  Civ. 
App.  1911)  140  S.  W.  837. 

If,  when  a  shipment  originated  its 
final  destination  was  without  the  state, 
and  it  moved  thereto  in  a  continuous 
and  uninterrupted  journey,  without  de-, 
livery  to  the  consignee  within  the  state/ 
it  was  an  interstate  shipment  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Wood,  Hag- 
enbarth  Cattle  Co.  (Tex.  1912)  146  S. 
W.  538,  affirming  judgment  Wood,  Hag- 
enbarth  Cattle  Co.  v.  Galveston,  H.  & 
S.  A.  Ry.  Co.  (Tex.  Civ.  App.  1910) 
130  S.  W.  857. 

All  of  the  carriers  engaged  in  an  in- 
terstate shipment  need  not  be  parties  to 
a  contract  of  shipment  for  the  entire 
route,  in  order  to  make  the  shipment 
interstate.     Id. 

If  a  shipment  of  cattle  was  delivered 
to  the  consignee  within  the  state,  it 
was  an  intrastate  shipment,  though  the 
shipper  intended,  at  the  time  of  ship- 
ment, that  it  should  ultimately  be  trans- 
ported to  a  point  outside  the  state. 
Id. 

Where    cattle   were   shipped   to   E., 
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within  the  state,  on  a  local  bill  of  lad- 
ing, not  removed  from  the  cars,  and  the 
shipper's  agent  directed  that  they  be 
set  over  on  the  track  of  a  connecting 
carrier,  and  they  were  then  forwarded 
to  a  point  without  the  state,  there  was 
no  delivery  to  the  shipper  at  E.,  bo  as 
to  prevent  the  shipment  from  being  an 
interstate  shipment.    Id. 

Where  cattle  owned  by  a  resident  of 
Texas  were  driven  across  the  state 
line  and  herded  into  pens  in  New  Mexi- 
co, held,  that  the  shipment  constituted 
"interstate  commerse,"  though  the  cat- 
tle were  consigned  to  a  point  in  Texas. 
Pecos  &  N.  T.  Ry.  Co.  v.  Stinson  (Tex. 
Civ.  App.  1915)  181  S.  W.  526. 

95.  —  Charges.— The  railroad  com- 
mission of  Arkansas  cannot,  without 
violating  the  commerce  clause,  fix  and 
enforce  rates  for  the  continuous  trans- 
portation of  goods  between  two  points 
within  the  state  of  Arkansas,  where  a 
large  part  of  the  route  is  outside  of  the 
state,  through  the  Indian  Territory  or 
Texas.  Hanley  v.  Kansas  City  South- 
ern R.  Co.  (1903)  23  Sup.  Ct.  214, 
215,  187  U.  S.  617,  47  L.  Ed.  333,  af- 
firming decree  Kansas  City  S.  Ry.  Co.  v. 
Board  of  R.  Com* re  of  Arkansas  (C.  C. 
1901)  106  Fed.  353. 

An  unconstitutional  attempt  to  regu- 
late interstate  commerce  is  made  by  the 
Ohio  railroad  commission  establishing  a 
freight  rate  on  "lake-cargo  coal"  billed 
from  Ohio  coal  fields  to  Ohio  ports  on 
Lake  Erie,  applicable  only  to  such  coal 
as  is  placed  on  vessels  at  those  ports 
for  carriage  to  points  outside  the  state. 
Railroad  Commission  of  Ohio  v.  Worth- 
ington  (1912)  32  Sup.  Ct.  653,  654,  225 
U.  S.  101,  56  L.  Ed.  1004,  affirming  de- 
cree (1911)  187  Fed.  965,  110  C.  C.  A. 
85. 

The  facts  considered,  and  held,  that 
the  unavoidable  effect  of  the  general 
and  sweeping  reductions  of  intrastate 
rates  in  Minnesota,  made  by  the  acts 
and  orders  considered,  was  and  is  sub- 
stantially to  burden,  directly  to  regu- 
late, and  to  discriminate  against  the  in- 
terstate commerce  of  the  defendant 
companies,  and  to  create  undue  and  un- 
just discriminations  between  localities 
in  Minnesota  and  those  in  other  states, 
in  violation  of  the  commerce  clause. 
Shepard  v.  Northern  Pac.  R.  Co.  (C.  C. 
1911)  184  Fed.  765,  decree  modified 
Simpson  v.  Shepard  (1913)  33  Sup.  Gt. 
729,  230  U.  S.  352,  57  L.  Ed.  1511.  48 
L.  R.  A.  (N.  S.)  1151,  Ann.  Cas. 
1916A,  18. 

Shipment  of  freight  under  local  bills 
of  lading  from  interior  points  in  Loui- 
siana to  New  Orleans,  to  be  delivered 
to  the  shipper's  or  consignee's  order, 
but  intended  for  export,  held  foreign 
commerce,  governed  as  to  the  intrastate 
transportation  by  the  tariffs  on  file 
with  the  Interstate  Commerce  Commis- 
sion. Railroad  Commission  of  Loui- 
siana v.  Texas  &  P.  Ry.  Co.  (1913)  33 
Sup.  Ct  837,  229  U.  S.  336*  57  L.  *& 
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1215,  affirming  decree  (1911)  181  Fed. 
989,  106  C.  C.  A.  666. 

Railroad  service  known  as  "switch- 
ing" is  local,  and  the  charge  ,made  for 
it  is  not  a  part  of  the  through  rate 
fixed  beforehand,  and  has  no  reference 
to  interstate  shipment,  but  may  be  reg- 
ulated by  a  commission  appointed  under 
a  state  act  by  virtue  of  the  police  pow- 
er of  the  state.  Chicago,  M.  &  St  P. 
Ry.  Co.  v.  Becker  (C.  C.  1887)  32 
Fed.  849. 

A  state  has  no  power  by  statute  to 
regulate  rates  upon  traffic  between  dif- 
ferent states.  Sheldon  v.  Wabash  R. 
Co.  (C.  C.  1900)  105  Fed.  785. 

The  constitutional  power  of  Congress 
to  regulate  commerce  among  the  sev- 
eral states  includes  the  power  to  regu- 
late freight  rates  by  requiring  that  they 
shall  be  uniform  to  all  shippers,  and  in 
construing  statutes  enacted  to  that  end 
freight  rates  should  be  construed  to 
mean  the  net  cost  to  the  shipper,  of 
the  transportation  of  his  property,  and 
such  regulations  may  lawfully  apply, 
not  only  to  common  carriers,  but  to  all 
persons  add  corporations  occupying 
such  relation  to  transportation  that  the 
conduct  of  their  business  may  operate 
to  impair  uniformity  of  rates.  Inter- 
state Commerce  Commission  v.  Reich- 
mann  (C.  C.  1906)  145  Fed.  235. 

Congress  has  the  right  to  regulate 
the  charges  for  the  transportation  of 
freight  or  passengers  by  interstate 
carriers.  Portland  Ry.,  Light  &  Power 
Co.  v.  Portland  (D.  O.  1912)  201  Fed. 

119. 

Where  a  shipper  shipped  goods  from 
a  point  without  the  state  to  a  point 
within  the  state,  and  from  that  point 
without  unloading  or  opening  the  car 
to  another  point  within  the  state  to 
which  he  originally  intended  to  ship 
thorn,  the  entire  shipment  is  an  inter- 
state shipment,  so  that  he  is  not  en- 
titled to  the  rate  fixed  by  the  state 
railway  commission  between  the  points 
within  the  state,  especially  in  view  of 
the  provision  of  the  federal  Interstate 
Commerce  Act,  making  it  unlawful  for 
any  carrier  to  prevent  by  carriage  in 
different  cars  or  by  other  means,  the 
carriage  of  freights  from  being  contin- 
uous, unless  the  interruption  was  for 
some  necessary  purpose  and  not  intend- 
ed to  evade  the  provisions  of  the  act. 
Porter  v.  St.  Louis  Southwestern  Ry. 
Co.  (1906)  95  S.  W.  453,  78  Ark.  182. 

XJnder  an  order  of  the  Railroad  Com- 
mission fixing  the  freight  rate  on  rough 
lumber  moving  on  railroads  wholly  with- 
in the  state,  subject  to  the  condition 
that  the  manufactured  product  should 
be  reshipped  over  the  same  line,  and 
fixing  a  minimum  proportion  of  the 
tonnage  of  out-bound  manufactured 
product  to  the  tonnage  of  in-bound 
rough  material,  a  shipment  of  rough 
lumber  within  the  state  with  the  under- 
standing that  it  should  be  manufactured 
into  the  finished  product,  and  then  ship- 
ped out  over  the  line  of  the  same  car- 
rier to  undetermined  points  beyond  the 


state,  is  not  a  continuous  shipment  to 
the  final  destination  out  of  the  state, 
and  the  order  affecting  rates  on  the 
shipment  within  the  state  is  not  a  reg- 
ulation of  interstate  commerce.  Chap- 
man &  Dewey  Land  Co.  v.  Jonesboro, 
L.  C.  &  E.  R.  Co.  (Ark.  1911)  133  S. 
W.  1119. 

In  proceedings  before  the  Railroad 
Commission  to  fix  local  freight  rates 
on  coal,  the  fact  that  the  coal  handled 
by  the  petitioner  is  interstate  traffic 
does  not  affect  the  jurisdiction  of  the 
commission  to  fix  rates,  since  the  mat- 
ter in  controversy  is  the  local  rate  and 
not  a  particular  shipment.  Southern 
Ry.  Co.  v.  Hunt  (Ind.  App.  1908)  83  N. 
E.  721. 

Where  freight  is  received  in  Kansas 
to  be  transported  over  its  own  and  con- 
necting line  to  a  point  beyond  the  state, 
and  the  rate  charged  is  the  aggregate 
of  the  local  rates  of  the  two  lines,  and 
the  connecting  line  had  previously 
adopted  and  filed  with  the  interstate 
commerce  commission  a  tariff  under 
which  its  proportion  of  the  charge  on 
the  through  shipment  was  collected, 
and  there  is  a  claim  that  the  charge  is 
excessive,  the  shipper's  redress  must 
be  through  the  Interstate  Commerce 
Commission  and  not  in  a  state  court. 
Missouri,  K.  &  T.  Ry.  Co.  v.  New  Era 
Milling  Co.  (1909)  101  P.  1011,  80 
Kan.  141. 

Where  defendant  railway  company, 
which  had,  in  accordance  with  the  fed- 
eral statutes,  published  its  rate  for  in- 
terstate traffic,  and  filed  this  rate  witn 
the  Interstate  Commerce  Commission 
and  the  State  Railroad  Commission, 
joined  with  other  carriers  in  transport- 
ing marble,  consigned  to  plaintiff,  from 
Vermont  to  Kentucky,  the  shipment 
was  interstate  commerce,  and  subject 
to  the  freight  rates  fixed  for  interstate 
commerce,  and  not  the  local  rates  fixed 
by  the  State  Railroad  Commission, 
though  defendant  had  no  agreement 
with  the  initial  carriers  that  it  would 
constitute  a  part  of  a  through  line  for 
interstate  commerce  from  Vermont  to 
Kentucky.  Corcoran  v.  Louisville  & 
N.  R.  Co.  (1907)  101  S.  W.  1185,  31 
Ky.  Law  Rep.  197. 

Shipments  f.  o.  b.  Louisville,  originat- 
ing at  another  point  in  Kentucky,  of 
ties,  held  governed  by  intrastate,  and 
not  interstate  rates,  though  the  ship- 
ments were  made  in  care  of  nonresident 
officials  of  the  purchasing  companies, 
and  the  ties  were  forwarded  to  other 
states  without  unloading.  'Louisville 
&  N.  R.  Co.  v.  Ohio  Valley  Tie  Co. 
(1912)  147  S.  W.  421,  148  Ky.  718. 

Rule  10  of  the  Mississippi  Railroad 
Commission  for  a  charge  of  $1  per  day 
for  each  car  which  is  delayed  in  transit 
does  not  apply  to  an  interstate  ship- 
ment from  a  point  within  the  state 
which  was  delayed  at  a  point  outside 
the  state.  Yazoo  &  M.  V.  R.  Co.  v. 
H.  J.  &  W.  McGraw  (Miss.  1913)  63 
So.  277. 

No  common  carrier  doing  an  inter - 
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state  business  derives  its  right  to 
charge  tolls  or  fares  for  interstate 
transportation  or  for  services  therefor 
or  in  connection  therewith  from  the 
state,  but  from  the  federal  government; 
hence  the  state  has  no  power  or  au- 
thority to  forfeit  such  right  or  fran- 
chise, or  to  oust  any  such  common  car- 
rier from  the  exercise  of  any  such  right 
State  ex' inf.  Crow  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.  (1903)  176  Mo.  687,  75 
S.  W.  776,  63  L.  R.  A.  761;  State  ex 
inf.  Attorney  General  v.  St  Louis,  K. 
C.  &  C.  Ry.  Co.  (1903)  176  Mo.  718, 
75  S.  W.  888;  Same  v.  Missouri  Pac. 
Ry.  Co.  (1903)  176  Mo.  721,  75  S.  W. 
888. 

The  allowance  by  railroad  companies 
of  certain  charges  as  elevator  charges 
to  terminal  elevators  on  shipments  of 
-grain  from  points  in  the  state  to  points 
without  the  state  is  an  incident  of  in- 
terstate commerce,  and  the  state  Su- 
preme Court  has  no  jurisdiction  to  lim- 
it or  control  the  same.  State  v.  Omaha 
Elevator  Co.  (Neb.  1906)  UO  N.  W. 
874. 

A  state  has  no  power  to  prescribe 
that  a  consignee,  who  has  received  a 
car  the  property  of  a  common  carrier 
of  another  state  containing  goods  which 
have  been  consigned  from  another  state, 
shall  have  practically  three  days  of 
free  time  within  which  to  unload  the 
car  and  shall,  if  he  wishes,  have  the 
right  to  retain  the  car,  while  standing 
upon  the  public  sidings  of  the  final  car- 
rier, for  an  indefinite  period  upon  pay- 
ment for  the  same  at  the  rate  of  $1 
per  day.  Pennsylvania  R.  Co.  v.  M. 
O.  Covins  Co.  (1909)  38  Pa.  Super. 
Ct.   129. 

Where  a  carrier  transports  freight 
from  a  point  in  another  state  under  a 
contract  for  its  delivery  f.  o.  b.  cars  of 
a  Texas  railway,  to  be  shipped  to  an- 
other point  in  Texas,  the  latter  carrier 
is  engaged  in  interstate  commerce,  and 
not  subject  to  the  state  railroad  com- 
mission regulations.  State  v.  Southern 
Kon.  Ry.  Co.  of  Texas  (Tex.  Civ.  App. 
1899)  49  S.  W.  252. 

If  the  final  destination  of  goods  ship- 
ped from  a  point  without  the  state  of 
Texas  is  a  point  within  that  state,  the 
shipment  is  an  interstate  one,  and  not 
subject  to  the  commission  rates  of  Tex- 
as, though  not  made  on  a  through  bill  of 
lading.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Fort  Grain  Co.  (Tex.  Civ.  App.  1903) 
72  S.  W.  419.  73  S.  W.  845. 

Where  a  shipment  of  lumber  had  not 
been  made  to  any  foreign  point,  and 
was  not  by  the  shipping  contract  start- 
ed on  its  final  journey  from  the  state, 
nor  committed  to  a  connecting  carrier 
for  transportation  beyond  the  state, 
and  required  a  further  shipment  to  fix 
its  destination  beyond  the  state,  it  was 
intrastate  commerce,  and  subject  to  the 
rates  fixed  by  the  Texas  Railroad  Com- 
mission. Texarkana  &  Ft.  S.  Ry.  Co. 
v.  Sabine  Tram  Co.  (Tex.  Civ.  App. 
1910)  129  S.  W.  198. 

Code  Va.  1887,  |  1215,  in  so  far  as 
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it  undertakes  to  fix  the  rate  of  charges 
to  be  received  within  the  state  by  com- 
mon carriers  engaged  in  interstate  com- 
merce, violates  this  clause.  Southern 
Express  Co.  v.  Goldberg  (1903)  44  8. 
E.  893,  101  Va.  619,  62  L.  R.  A  669. 

A  contract  between  a  shipper  and  a 
railroad  company  for  the  carriage  of 
goods  from  a  point  within  one  state  to 
a  point  in  another  state  is  interstate 
commerce,  and  is  not  the  subject  of 
state  regulation  as  to  tolls  or  compen- 
sation therefor.  Jennings  v.  Big  Sandy 
&  C.  R.  Co.  (1907)  57  S.  E.  272,  61  W. 
Va.  664. 

96.  Stockyards  and  packing  houset*- 
The  circumstance  that  a  state  line  runt 
through  stock  yards,  and  that  a  lot  of 
stock  there  sold  may  be  at  the  time 
partly  in  each  of  two  states,  is  immate- 
rial, so  far  as  concerns  any  question  of 
interstate  commerce  involved  in  the 
transaction.  Hopkins  v.  U.  S.  (1898) 
19  Sup.  Ct  40, 171  U.  S.  578,  43  L  Ed. 
290,  reversing  order  U.  S.  v.  Hopkins 
(C.  C.  1897)  82  Fed.  529. 

A  state  statute  regulating  frubHc  stock 
yards,  which  limits  the  charge  for 
yardage  to  one  charge,  and  permits  the 
owner  of  dead  stock  to  dispose  of  it  at 
he  may  please,  is  not  in  substantial 
conflict  with  the  provisions  of  the  act  of 
May  29,  1884,  entitled  "An  act  for  the 
establishment  of  a  bureau  of  animal  in- 
dustry, and  to  prevent  the  exportation 
of  diseased  cattle,"  as  that  act  and  the 
regulations  thereunder,  which  are  ap- 
plicable only  to  cattle  shipped  from  cer- 
tain areas  of  country  and  at 'certain 
times,  merely  prescribe  certain  sanitary 
measures  to  be  observed  in  such  cases. 
Cotting  v.  Kansas  City  Stock-Yards  Co. 
(C.  C.  1897)  79  Fed.  679. 

live  stock  shipped  from  various  states 
to  the  yards  of  a  stockyards  associa- 
tion in  another  state,  by  the  solicita- 
tion and  procurement  of  the  members 
thereof,  to  be  there  sold,  or  to  be  re- 
shipped  to  other  states,  if  the  market 
should  be  unsatisfactory,  does  not  cease 
to  be  a  subject  of  interstate  commerce 
as  soon  as  it  reaches  such  yards  and  is 
there  unloaded,  nor  until  it  has  been 
further  acted  upon  so  as  to  become 
mingled  with  the  mass  of  property  in 
the  state.  U.  S.  v.  Hopkins  (C.  C. 
1897)  82  Fed.  529;  Cotting  v.  Kansas 
City  Stockyards  Co.,  Id.  839. 

The  Kansas  statute  of  March  3, 1897, 
regulating  stock  yards,  fixing  compensa- 
tion for  yarding,  feeding,  and  watering 
live  stock,  and  fixing  a  limit  for  the 
prices  of  feed,  etc.,  is  not  in  violation 
of  any  provision  of  the  federal  constitu- 
tion, as  applied  to  the  Kansas  City 
Stock-Yards  Company.  Cotting  v.  Kan- 
sas City  Stock-Yards  Co.  (C.  C.  1897) 
82  Fed.  839. 

The  business  of  a  stockyards  company 
in  receiving,  yarding,  and  feeding  h>« 
stock,  and  making  sales  thereof,  for 
the  owners,  though  performing  these 
services  for  a  mixed  interstate  and 
local  traffic,  is  such  an  incident  to  com- 
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merce  as  may  be  subject  to  restriction 
in  its  charges'  by  state  legislation.    Id. 

The  fact  that  a  particular  stock  yard 
extends  over  the  boundary  line  between 
two  states  does  not  make  the  business 
there  carried  on  interstate  commerce. 
Cotting  v.  Kansas  City  Stock- Yards 
Co.  (C.  C.  1897)  82  Fed.  850. 

Packing  houses  engaged  in  slaughter- 
ing cattle,  sheep,  and  hogs  intended  for 
interstate  and  foreign  markets  are  not 
engaged  in  interstate  commerce.  U.  S. 
v.  Boyer  (D.  C.  1898)  85  Fed.  425. 

The  acts  (Act  March  3,  1891.  c 
555,  and  Act  March  2,  1895,  c.  169), 
whereby  the  secretary  of  agriculture 
was  empowered  to  have  made  a  careful 
inspection  of  cattle,  sheep,  and  hogs 
at  slaughter  houses  located  in  the  sev- 
eral states,  the  products  of  which  were 
intended  for  sale  in  other  states  or 
foreign  countries,  are  void  because  they 
do  not  pertain  to  interstate  or  foreign 
commerce.     Id. 

A  stockyards  company  maintaining 
tracks  connecting  with  the  tracks  of 
railroad  companies,  and  which  by  its 
own  locomotives  and  servants  trans- 
ports cars  containing  interstate  ship- 
ments to  and  from  the  tracks  of  the 
railroad  companies,  is  a  common  car- 
rier engaged  in  interstate  commerce, 
though  it  collects  compensation  only 
from  the  railroad  companies  and  is  paid 
under  a  contract  between  it  and  them. 
U.  S.  v.  Union  Stockyards  Co.  of  Oma- 
ha (D.  C.  1908)  161  Fed.  919,  judg- 
ment affirmed  Union  Stockyards  Go.  of 
Omaha  v.  U.  S.  (1909)  169  Fed.  404,  94 
C.  C.  A.  626. 

That  most  of  the  unauthorized  busi- 
ness done  as  a  common  carrier  by  a 
foreign  stockyards  company  is  inter- 
state and  an  intrastate  business  is  done 
only  in  connection  therewith  does  not 
so  merge  the  two  classes  as  to  place  all 
the  business  beyond  the  state's  control. 
State  v.  Kansas  City  Stockyards  Co.  of 
Missouri  (1915)  145  P.  831,  94  Kan.  96. 

97.  Sale,  of  goods  and  merchandise- 
In  general.— Defendant,  a  liquor  dealer 
of  New  York,  received  from  persons  in 
Vermont,  by  telegraph  and  mail,  ex- 
press orders  for  liquors,  which  he  filled 
by  selecting  the  liquors  and  delivering 
them  to  an  express  company  of  New 
York  for  delivery  in  Vermont  C.  O.  D. 
Held,  that  the  transaction  was  one  of 
interstate  commerce.  O'Neil  v.  Ver- 
mont (1892)  144  U.  S.  323,  12  Sup.  Ct 
693,  36  L.  Ed.  450. 

The  business  of  taking  orders  on  com- 
mission for  the  purchase  and  sale  of 
grain  and  cotton  for  future  delivery, 
and  transmitting  them  to  other  states, 
is  not  interstate  commerce,  so  as  to  be 
exempt  from  state  taxation,  where,  in 
those  cases  in  which  contracts  for  pur- 
chases for  future  delivery  result  in  an 
actual  delivery,  the  property  is  bought 
in  the  state  to  which  the  orders  are 
transmitted,  and  there  held  for  the 
purchaser,  and  in  those  cases  in  which 
,  there  is  a  delivery  upon  a  contract  of 


sale  made  by  the  broker,  the  seller  is 
at  liberty  to  acquire  the  property  in 
the  market  where  delivery  is  required 
or  elsewhere.  Ware  &  Leland  v.  Mo- 
bile County  (1908)  28  Sup.  Ct.  526,  209 
U.  S.  405,  52  L.  Ed.  855,  14  Ann,  Cas. 
1031,  affirming  judgment  Ware  v.  Mo- 
bile County  (1906)  41  So.  153,  146 
Ala.  163. 

A  state  does  not  tax  interstate  trans- 
actions by  imposing  a  tax  upon  a  do- 
mestic corporation  selling  within  a  des- 
ignated territory  in  the  state  automo- 
biles built  by  a  foreign  corporation  un- 
der an  arrangement  by  which  the  latter 
agreed  to  build  for  and  sell  to  the  for- 
mer, for  cash,  at  a  specified  less  than 
list  price,  deliveries  to  be  made  as 
soon  as  practicable  after  orders  should 
be  received,  the  domestic  corporation 
customarily  making  payment  through 
drafts  attached  to  the  bills  of  lading, 
and  there  being  nothing  connecting  the 
ultimate  buyer  with  the  manufacturer 
other  than  a  warranty  direct  from  man- 
ufacturer to  buyer,  and  such  buyer's 
agreement  "to  pay  the  list  price  f.  o.  b. 
factory,"  since  such  sales  are  not  in- 
terstate ones;  the  relation  of  principal 
and  agent  between  the  foreign  and  do- 
mestic corporations  not  existing  so  far 
as  the  buyer  is  concerned.  Banker 
Bros.  Co.  v.  Pennsylvania  (1911)  32 
Sup.  Ct.  38,  222  U.  S.  210,  56  L.  Ed. 
168,  affirming  judgment  Commonwealth 
v.  Banker  Bros.  Co.  (1909)  38  Pa. 
Super.  Ct  101. 

A  decision  of  a  state  court  sustain- 
ing the  defense  of  illegality  under  Laws 
Miss.  1908,  c.  115,  prohibiting  the  sale 
of  malt  liquors,  in  a  suit  by  a  nonresi- 
dent manufacturer  of  a  beverage,  to 
recover  the  amount  due  for  the  right 
to  make  local  sales,  held  not  to  affect 
any  right  incident  to  interstate  com- 
merce. Purity  Extract  &  Tonic  Co.  v. 
Lynch  (1912)  33  Sup.  Ct.  44,  226  U.  S. 
192,  57  L.  Ed.  184,  affirming  judgment 
(1911)  56  So.  316,  100  Miss.  650. 

Business  carried  on  in  Kansas  by  a 
liquor  dealer  maintaining  warehouse  on 
the  Missouri  side  of  the  Missouri  river, 
filling  orders  for  liquors  for  Kansas 
customers  by  deliveries  in  his  own  wag- 
on or  by  freight,  held  interstate  busi- 
ness, though  such  dealer  is  a  citizen  of 
Kansas.  Kirmeyer  v.  State  of  Kan- 
sas (1915)  35  S.  Ct.  419,  236  U.  S.  568, 
59  L.  Ed.  721,  reversing  decree  State 
v.  Kirmeyer  (1913)  128  P.  1114,  88 
Kan.  589. 

A  contract  made  in  Kentucky  by  a 
Kentucky  corporation  for  the  purchase 
of  lumber  to  be  sawed  and  delivered  for 
shipment  in  Alabama  relates  to  inter- 
state commerce.  Parsons-Willis  Lum- 
ber Co.  v.  Stuart  (1910)  182  Fed.  779, 
105  C.  C.  A.  211. 

The  power  of  congress  to  regulate  the 
introduction  into  the  states  of  articles 
of  commerce  necessarily  implies  the 
right  to  authorize  the  sale  of  commer- 
cial articles  so  introduced.  Swift  v. 
Sutphin  (C.  C.  1889)  39  Fed.  630,  635. 

Liquors  imported  by  a  common  car- 
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rier  from  another  state,  for  the  per* 
sonal  use  of  the  importer,  are  under  the 
protection  of  the  interstate  commerce 
law  only  so  long  as  such  personal  use 
continues,  and  such  protection  ceases  if 
the  liquors  are  given  to  another.  Don- 
ald v.  Scott  (C.  C.  1895)  76  Fed.  559. 

A  contract  to  operate  a  factory  and 
market  the  product  on  joint  account  is 
not  one  relating  to  interstate  commerce 
in  a  constitutional  sense,  so  as  to  ex- 
empt it  from  the  operation  of  state 
laws,  merely  because  the  article  manu- 
factured is  largely  sold  in  other  states. 
Diamond  Glue  Co.  v.  United  States  Glue 
Co.   (C.  C.  1900)  103  Fed.  838. 

A  contract  by  which  a  corporation 
agrees  to  take  the  entire  product  of  a 
number  of  persons,  firms  and  corpora- 
tions engaged  in  mining  coal  and  mak- 
ing coke  in  a  certain  district,  which 
is  intended  for  "Western  shipment,"  to 
sell  the  same  at  not  less  than  a  mini- 
mum price,  to  be  fixed  by  an  executive 
committee  appointed  by  the  producers, 
and  to  account  .for  and  pay  over  to  such 
producers  the  entire  proceeds  above 
a  fixed  sum  per  ton,  to  be  retained  as 
"compensation," — the  stated  purpose 
being  "to  enlarge  the  Western  market," 
—and  under  which  the  shipments  are 
made  into  other  states,  is  one  affecting 
interstate  commerce,  and  is  subject  to 
the  provisions  of  the  anti-trust  law. 
U.  S.  v.  Chesapeake  &  O.  Fuel  Co.  (C. 
C.  1900)  105  Fed.  93,  judgment  af- 
firmed Chesapeake  &  O.  Fuel  Co.  v. 
U.  S.  (1902)  115  Fed.  610,  53  C.  O.  A. 
256. 

Where  a  foreign  corporation  sold 
whisky  to  defendants,  to  be  shipped 
from  Kentucky  to  New  Orleans,  and 
took  the  notes  sued  on,  at  the  time 
of  the  sale,  for  the  purchase  price, 
which  notes  were  payable  in  Npw  Or- 
leans, the  transaction  constituted  an 
act  of  interstate  commerce,  and  was 
therefore  not  within  Const  La.  1898, 
art.  264,  providing  that  no  domestic  or 
foreign  corporation  shall  do  any  busi- 
ness within  the  state  without  having 
one  or  more  known  places  of  business 
and  an  authorized  agent  or  agents  with- 
in the  state,  on  whom  process  may  be 
served.  Julius  Kessler  &  Co.  v.  E. 
F.  Perilloux  &  Co.  (C.  C.  1902)  127 
Fed.  1011. 

Intoxicating  liquors  lawfully  sold  in 
good  faith  in  one  state  may  be  lawfully 
delivered  to  the  purchaser  in  anoth- 
er state,  and  the  carrier  and  means 
employed  in  such  carriage  are  entitled 
to  protection  from  interference  by  the 
state  authorities  as  instruments  of  in- 
terstate commerce.  .  Kansas  City 
Breweries  Co.  v.  Trickett  (C.  C.  1907) 
195   Fed.  840. 

A  contract  made  in  Alabama  for  the 
purchase  and  sale  there  of  8,000,000 
feet  of  lumber  to  a  foreign  corpora- 
tion, the  buyer  to  inspect  and  accept 
a  delivery  there,  was  not  interstate 
commerce,  though  the  buyer  intended 
thereafter  to  ship  the  lumber  outside 
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the  state.  In  re  Conecuh  Pine  Lum- 
ber &  Mfg.  Go.  (D.  O.  1910)  180  Fed. 
249. 

The  right  to  trade  in  interstate  com- 
merce includes  the  right  to  selL  Ex 
parte  Eaglesfield  (D.  C.  1910)  180  Fed. 
558. 

The  sale  and  shipment  from  Ohio  to 
Washington,  D.  C,  of  a  bottle  of  med- 
icine containing  cocaine  without  a  la- 
bel indicating  its  presence,  the  seller 
knowing  when  he  solicited  the  order 
that  the  transaction,  if  completed, 
would  necessitate  interstate  transpor- 
tation, was  interstate  commerce,  wheth- 
er the  sale  was  made  before  or  after 
shipment,  and  is  within  Pure  Food  and 
Drugs  Act  June  30-,  1906  (Comp.  St  § 
8817  et  seq.).  U.  a  v.  Tucker  (D.  C. 
1911)  188  Fed.  741. 

Congress  may  not  make  criminal  the 
act  of  collecting  the  price  of  liquor 
shipped  in  interstate  commerce  after 
the  completion  of  the  transaction,  un- 
der the  power  to  regulate  interstate 
commerce,  for  the  act  is  not  a  part  of 
that  commerce.  U.  S.  v.  First  Nat 
Bank  (D.  C.  1911)  190  Fed.  336. 

The  question  whether  or  not  a  sale 
is  one  in  interstate  commerce  is  not 
to  be  determined  by  the  time  and  place 
of  the  technical  passage  of  title  or  of 
the  legal  completion  of  the  sale,  bat 
the  entire  transaction  must  be  taken 
into  consideration.  In  re  Selman  Heat- 
ing &  Plumbing  Co.  (D.  C.  1913)  204 
Fed.  839,  decree  affirmed  Coxe  ▼.  Peck- 
Williamson  Heating  &  Ventilating  Co. 
(1913)  208  Fed.  409,  125  O  C.  A.  628. 

Where  a  foreign  corporation,  having 
no  office  or  warehouse  in  Michigan, 
leased  a  steam  shovel  to  a  resident  of 
that  state,  and  on  forfeiture  of  the 
lease  contracted  for  a  sale  thereof  to 
a  resident  of  Michigan  at  plaintiffs 
office  in  Ohio,  the  transaction  consti- 
tuted interstate  commerce  and  was  val- 
id without  compliance  with  Pub.  Acts 
Mich.  1907,  No.  310.  Vulcan  Steam 
Shovel  Co.  v.  Flanders  (D.  C.  1913) 
205  Fed.  102. 

The  sale  of  brick  in  another  state,  to 
be  delivered  in  Alabama,  is  an  act  of 
interstate  commerce,  which  is  not  af- 
fected by  laws  of  Alabama  requiring 
foreign  corporations  to  have  a  place  of 
business  and  an  agent  in  the  state  as 
a  condition  precedent  to  doing  busi- 
ness therein.  Cook  v.  Rome  Brick  Co. 
(1S92)  98  Ala.  409,  12  South.  918. 

A  sale  in  Alabama  of  books  and  ab- 
stract forms  situated  in  Georgia,  fol- 
lowed by  delivery  in  Alabama,  was  a 
transaction  of  interstate  commerce, 
subject  to  the  regulation  of  congress. 
Culberson  v.  American  Trust  &  Bank- 
ing Co.  (1895)  107  Ala.  457,  19  South. 
34. 

In  an  action  to  recover  the  purchase 
price  of  machinery,  a  plea  alleging  that 
the  cause  of  action  was  founded  upon 
business  done  by  plaintiff  in  the  state, 
and  that  at  the  time  the  business  was 
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done  plaintiff  was  a  foreign  corpora- 
tion, and  had  no  known  place  of  busi- 
ness in  the  state,  as  required  by 
Const.  Ala.  art.  14,  §  4,  was  not  de- 
murrable on  the  ground  that  it  showed 
that  the  sale  constituted  interstate 
commerce.  Keystone  Mfg.  Go.  v. 
Hampton  (1904)  87  So.  552,  141  Ala. 
415. 

Code  Ala.  1806,  {  5087,  prohibiting 
the  soliciting  of  orders  for  spirituous, 
vinous,  or  malt  liquors  to  be  shipped 
into  a  district  in  which  the  sale  of 
such  liquors  is  prohibited,  in  so  far  as 
it  purports  to  apply  to  residents  of 
other  states  soliciting  orders  for  spirit- 
uous liquors  to  be  transported  from 
another  state  into  Alabama,  is  viola- 
tive of  the  commerce  clause.  Moog  v. 
State   (1906)  41  So.  166,  145  Ala.  75. 

A  sale  of  machinery  to  be  removed 
from  another  state  and  delivered  in 
this  state  is  an  act  of  interstate  com- 
merce, to  which  the  laws  of  Alabama 
cannot  apply;  but  a  contract  for  trans- 
porting machinery  from  another  state 
and  furnishing  the  labdr  to  build  or 
assemble  the  materials  into  a  structure 
in  this  state  is  not  the  delivery  of  an 
article  of  commerce  exempt  from  local 
regulations.  American  Amusement 
Go.  v.  East  Lake  Chutes  Go.  (Ala. 
1911)  56  So.  961. 

Bill  alleging  sale  of  lightning  rods  by 
foreign  corporation  held  to  show  in- 
terstate transaction,  and  not  demurra- 
ble for  failure  to  show  right  to  do 
business  in  the  state.  E.  A.  Foy  Go. 
y.  Haddock  (Ala.  1915)  67  So.  978. 

The  sale  of  goods  by  citizens  of  one 
state  to  citizens  of  another  state  con- 
stitutes interstate  commerce,  and  no 
state  may  forbid  or  control  such  trans- 
actions. Frank  A.  Menne  Factory  v. 
Harback  Bros.  (1908)  107  S.  W.  991, 
85  Ark.  278. 

The  negotiation  of  sales  of  goods 
which  are  in  another  state  for  the 
purpose  of  introducing  them  into  the 
state  where  the  negotiation  is  had  is 
interstate  commerce,  though  the  sales 
are  by  sample  or  catalogue.  Wilcox  v. 
People  (1909)  104  P.  408,  46  Colo.  382. 

A  criminal  accusation  charging  that 
defendant,  living  in  Chattanooga,  Tenn., 
solicited  orders  for  the  sale  of  liquors 
by  a  circular  sent  through  the  mail 
from  Chattanooga  to  a  person  living 
in  Georgia,  where  the  sale  of  liquor  is 
prohibited,  set  forth  no  crime  under 
Pen.  Code  Ga.  1895,  {  428,  providing 
that  if  any  person  shall  solicit  the 
sale  of  liquors  in  any  county  where 
the  sale  is  forbidden,  he  shall  be  guilty 
of  a  misdemeanor;  either  the  actual 
shipment  or  the  steps  outside  the  bor- 
ders of  the  state  essential  to  and  form- 
ing a  part  of  the  sale  being  acts  of  in- 
terstate commerce.  R.  M.  Rose  Go.  v. 
State  (1909)  65  S.  E.  770,  133  Ga.  353. 

The  sale  and  delivery  of  goods  or 
manufactured  commodities  by  a  citizen 
or  corporation   of   one   state,   in   the 


usual  course  of  business  by  the  usual 
instrumentalities  and  means,  is  inter- 
state commerce.  Lehigh  Portland  Ce- 
ment Go.  y.  McLean  (1909)  149  HI. 
App.  360,  judgment  affirmed  (1910)  92 
N.  E.  248;  Hill  Lumber  Co.  v.  Same 
(1909)  149  El.  App.  368. 

Intoxicating  liquors  brought  from 
another  state  after  they  reach  their 
destination  in  Iowa  are  subject  to  the 
restrictions  of  the  statute  of  that 
state  as  to  intoxicating  liquors.  State 
y.  Zimmerman  (1889)  78  Iowa,  614,  43 
N.  W.  458. 

A  nonresident  has  a  right  to  sell  in- 
toxicating liquors  to  a  resident  of 
Iowa  for  importation  into  that  state, 
without  reference  to  the  police  regula- 
tions thereof.  Wind  v.  Her  (1895)  93 
Iowa,  316,  61  N.  W.  1001,  27  L.  R.  A. 
219. 

The  right  of  a  nonresident  merchant 
to  sell  his  goods  in  the  state  carries 
with  it  the  right  to  deliver  them,  and 
to  employ  any  agent  he  may,  deem 
proper,  provided  that  at  no  time  before 
delivery  the  goods  become  mingled 
with  the  common  mass  of  property  in 
the  state,  so  as  to  deprive  the  transac- 
tion of  its  interstate  features.  City  of 
Kinsley  v.  Dyerly  (Kan.  1908)  98  P. 
228. 

An  express  company  which  knowing- 
ly carries  a  C.  O.  D.  shipment  of  liq- 
uor from  a  foreign  state  into  local  op- 
tion territory,  to  a  consignee  who  in- 
forms it  that  he  has  not  ordered  the 
same,  but  will  accept  it  if  it  is  held 
for  him  until  he  can  procure  the  mon- 
ey to  defray  the  charges,  becomes,  by 
holding  the  liquor  a  week  pursuant  to 
the  arrangement  with  the  consignee,  a 
mere  bailee  or  warehouseman  of  the 
liquor,  and  cannot  defend  a  prosecu- 
tion under  Ky.  St.  $  2557,  subsec.  4, 
declaring  sales  of  liquor  shipped  C.  O. 
D.  into  local  option  territory  unlawful, 
and  making  the  carrier  selling  or  deliv- 
ering the  goods  liable  jointly  with  the 
vender,  on  the  ground  that  the  ship- 
ment is  interstate  commerce,  but  is 
guilty  of  a  violation  of  the  statute,  as 
the  actual  seller  of  the  liquor.  Adams 
Express  Co.  v.  Commonwealth  (1905) 
87  S.  W.  1111,  27  Ky.  Law  Rep.  1096, 
reversed  (1907)  27  S.  Ct.  606,  206  U. 
S.  129,  51  L.  Ed.  987. 

Where  a  liquor  dealer  outside  the 
state  ships  whisky  C.  O.  D.  into  the 
state  consigned  to  one  who  has  not  or- 
dered it,  and  then  notifies  him  there- 
of, whereupon  he  pays  for  and  receives 
it,  the  transaction  Is  not  interstate 
commerce.  Adams  Express  Co.  v. 
Commonwealth  (1906)  92  S.  W.  932, 
29  Ky.  Law  Rep.  224,  5LR.1  (N. 
S.)  630,  which  is  reversed  by  (1907) 
27  Sup.  Ct.  608,  206  U.  S.  138,  51  L. 
Ed.  992;  Id.  (1906)  92  S.  W.  935,  29 
Ky.  Law  Rep.  230,  231;  Id.  (1906)  92 
S.  W.  936,  29  Ky.  Law  Rep.  231. 

Where  a  foreign  corporation  delivers 
wagons  to  an  agent  in  Ohio  for  sale 
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in  Kentucky  from  an  established  agen- 
cy, the  business  is  not  exempt  from 
regulation  by  Kentucky  as  interstate 
commerce.  Milburn  Wagon  Go.  v. 
Commonwealth  (1907)  104  S.  W.  323, 
31  Ky.  Law  Rep.  037. 

Accused  informed  a  witness  desiring 
to  know  if  he  would  sell  whisky  that 
the  witness  could  order  whisky  from 
the  manager  of  the  distillery  in  a  sis- 
ter state.  He  furnished  the  witness  a 
blank  order  on  the  manager  in  the  sis- 
ter state,  and,  at  her  request,  he  filled 
it  out  and  the  witness  mailed  the  or- 
der to  the  manager  with  $2.  The  man- 
ager shipped  the  whisky  by  express, 
and  it  was  delivered  to  the  witness. 
The  whisky  was  never  in  accused's 
possession  nor  was  he  compensated  for 
the  assistance  he  gave  to  the  witness 
in  getting  it.  Held,  that  the  transac- 
tion was  interstate  commerce,  because 
it  was  between  citizens  of  different 
states,  and  was  unaffected  by  the  local 
option  law.  Whitmire  v.  Common- 
wealth (1011)  135  S.  W.  767,  140  Ky. 
734. 

A  shipment  of  liquor  from  Cincin- 
nati, Ohio,  to  a  purchaser  in  Kentucky, 
was  an  interstate  shipment  and  not 
subject  to  regulations  by  the  laws  of 
Kentucky,  though  the  order  was  solic- 
ited by  letter  from  the*  seller's  place  of 
business  in  Kentucky  and  the  price  was 
paid  at  such  place.  Parker  v.  Com- 
monwealth (1012)  145  S.  W.  754,  147 
Ky.  715. 

In  prosecution  for  violating  Ky.  St 
§  3915,  prohibiting  combinations  to  fix 
prices,  instrument  executed  in  the 
state  held  not  a  mere  order  but  a  con- 
tract of  sale  as  of  the  date  when  made, 
and  not  as  of  the  date  when  ratified 
without  the  state,  and  hence  the  trans- 
action was  not  an  interstate  one. 
American  Seeding  Machine  Co.  v.  Com- 
monwealth (1913)  153  S.  W.  072,  152 
Ky.  589. 

Acts  Ky.  1912,  c.  146,  declaring  it 
unlawful  to  purchase  and  procure  for 
another  intoxicating  liquors,  either  as 
agent  of  the  buyer  or  seller,  can  have 
no  application  to  an  interstate  com- 
merce transaction.  Martin  v.  Com- 
monwealth (1913)  156  S.  W.  870,  153 
Ky.  784. 

Where  X.,  member  of  a  club,  directs 
M.,  manager  thereof,  to  purchase  for 
him  in  a  foreign  state  a  case  of  beer, 
giving  him  the  money  therefor,  and  to 
have  it  ordered  in  the  name  of  and 
shipped  to,  the  club,  and  M.,  as  such 
manager,  receives  it,  it  is  the  prop- 
erty of  X.,  and  M.'s  possession  is  that 
of  X.  and,  the  purchase  being  inter- 
state commerce  as  to  X.,  it  is  the  same 
as  to  M.    Id. 

Where  unlawful  sale  of  intoxicating 
liquor  in  local  option  territory  was 
completed,  either  before  or  after  its 
delivery  to  an  interstate  carrier,  there 
was  no  question  of  interference  with 
interstate  commerce.  Frogg  v.  Com- 
monwealth (1915)  173  S.  W.  383,  163 
Ky.  175. 
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The  negotiation  In  one  state  of  sales 
of  goods  which  are  in  another  state, 
for  the  purpose  of  their  introduction 
in  the  former  state,  is  interstate  com- 
merce, and  such  goods  are  not  liable  to 
a  license  tax  in  the  place  where  they 
are  sold.  Pegues  v.  Ray  (1898)  23  So. 
004,  50  La,  Ann.  574. 

Acts  La.  1908,  No.  176,  construed  to 
require  licenses  for  the  sale  of  liquor 
from  owners  of  vessels  plying  on  the 
Mississippi  river  while  engaged  in  in- 
terstate and  foreign  commerce,  does 
not  conflict  with  the  commerce  clause 
State  v.  Southern  Pac  Co.  (1915)  68 
So.  819,  137  La.  435,  L.  R.  A.  1915F, 
1140. 

Liquor  which  is  the  .subject  of  an  in- 
terstate shipment  does  not  come  under 
the  control  of  state  laws  until  it  pass- 
es into  the  actual  or  constructive  pos- 
session of  the  consignee,  and  such  de- 
livery to  the  consignee  may  be  made 
at  bis  residence,  place  of  business,  or 
at  some  common  depot.  Common- 
wealth v.  People's  Express  Co.  (1909) 
88  N.  E.  420,  201  Mass.  564. 

Convict-made  goods  are  lawful  sub- 
jects of  commerce,  and  a  statute  re- 
stricting freedom  of  trade  in  such 
goods  is  an  unjustifiable  interference 
with  interstate  commerce  as  to  goods 
purchased  in  other  states.  In  re  Opin- 
ion of  the  Justices  (1912)  98  N.  E. 
334,  211  Mass.  605. 

Where  a  foreign  corporation  shipped 
perfumery  to  its  agent  within  the 
state,  who  was  in  charge  of  a  canvass- 
ing crew,  and  they  carried  the  perfum- 
ery from  house  to  house,  to  be  par- 
chased  or  sold  by  the  householder  or 
his  children,  and  later  accounted  for  to 
another  agent  of  the  corporation,  such 
transaction  did  not  constitute  inter- 
state commerce,  beyond  the  authority 
of  plaintiff  city  to  regulate.  City  of 
Muskegon  v.  Hanes  (1907)  112  N.  W. 
1077,  14  Detroit  Leg.  N.  489.  149 
Mich.  460. 

Pub.  Acts  Mich.  1901,  p.  316,  No. 
206,  §  1,  makes  it  unlawful  for  a  for- 
eign corporation  to  carry  on  business 
in  the  state  without  having  first  filed 
a  copy  of  its  charter,  etc.,  with  the 
Secretary  of  State,  etc.,  and  prohibits 
any  corporation  not  complying  with  the 
act  from  maintaining  any  action  in  this 
state  on  a  contract  made  in  this  state, 
etc.  Section  6  (page  319)  provides  that 
the  act  shall  not  apply  to  the  sale  of 
goods  which  would  be  protected  as  in- 
terstate commerce.  Held  that,  where 
an  order  for  books  waa  directed  to  the 
vendor  in  a  sister  state,  and  contem- 
plated the  delivery  of  the  books  after 
the  order,  which  was  in  fact  done,  an 
action  thereon  could  be  maintained  in 
the  state  without  compliance  with  the 
statute  as  to  filing  of  plaintiff's  char- 
ter, etc.  Fifth  Avenue  Library  Soc  v. 
Hastie  (1908)  118  N.  W.  727,  15  De- 
troit Leg.  N.  939,  155  Mich.  56. 

Sales  made  by  a  foreign  corporation 
through  mail  orders  by  defendant  to 
the  corporation's  place  of  business  in 
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Chicago,  from  which  the  goods  ordered 
were  sent  to  defendant  in  Grand  Rap- 
ids, constituted  interstate  commerce 
not  within  Pub.  Acts  Mich.  1903,  No. 
34,  and  Pnb.  Acts  Mich.  1907,  No.  310, 
prohibiting  foreign  corporations  from 
doing  business  in  Michigan  without 
haying  first  complied  with  the  Michigan 
law.  Despres,  Bridges  &  Noel  v.  Zier- 
leyn  (1910)  128  N.  W.  769,  17  Detroit 
Leg.  N.  925. 

Plaintiff,  a  foreign  corporation,  en- 
gaged in  manufacturing  lamps,  had  a 
sales  office  in  the  state,  and  sold  de- 
fendant a  number  of  lamps;  the  con- 
tract providing  for  renewal  of  the  parts 
and  the  maintenance  of  an  agency  by 
plaintiff  within  the  state,  to  repair  and 
replace  the  goods  sold,  for  an  indefinite 
period.  Held,  that  the  business  con- 
ducted by  plaintiff,  as  shown  by  the 
contract,  in  selling  the  lamps  and  in 
furnishing  the  repair  parts  was  not  in- 
terstate commerce.  Nernst  Lamp  Co. 
v.  Conrad  (1911)  131  N.  W.  120,  166 
Mich.  604. 

Defendant,  who  maintained  a  general 
store  in  Chicago,  traveled  from  place  to 
place  taking  orders  for  provisions. 
After  sales  had  been  made,  the  goods, 
each  kind  packed  separately,  would  be 
placed  in  a  car  and  consigned  to  de- 
fendant's own  order  to  the  cities  where 
the  goods  had  been  sold,  without  any 
mark  to  identify  them  as  goods  sold  to 
any  particular  person.  When  the 
goods  arrived,  they  would  be  delivered 
to  the  purchaser,  and  if  refused,  or  for 
any  reason  not  delivered,  would  be 
placed  in  a  storehouse  provided  by  de- 
fendant for  that  purpose.  Held,  that 
such  sales  were  not  interstate  com- 
merce, but  were  subject  to  regulation 
under  Comp.  Laws  Mich.  §  5324,  pro- 
hibiting hawkers  and  peddlers  from  so- 
liciting sales  of  goods  within  the  state 
without  a  license.  People  ▼.  Stewart 
(Mich.  1911)  132  N.  W.  1071. 

Sales  and  distributions  of  petroleum, 
though  imported  from  other  states, 
made  by  an  oil  company  after  being  re- 
ceived by  it  in  Mississippi  and  becom- 
ing incorporated  into  the  general  mass 
of  property  therein,  constituted  intra- 
state commerce,  and  were  governed  by 
the  state's  laws.  Standard  Oil  Co.  of 
Kentucky  v.  State  (Miss.  1914)  65  So. 

468. 

A  contract  for  the  sale  of  the  goods 
of  a  foreign  corporation  operating  a 
furnace  in  a  sister  state  held  a  contract 
involving  interstate  commerce;  and  an 
action  for  breach  of  contract  is  main- 
tainable in  the  courts  of  the  state, 
though  the  corporation  has  not  com- 
plied with  Rev.  St.  Mo.  1909,  §§  3039, 
3040.  Rogers  v.  Union  Iron  &  Foun- 
dry Co.  (1912)  150  S.  W.  100,  167  Mo. 
App.  228. 

The  diversion  by  a  seller  of  goods  to 
other  buyers,  rendered  necessary  for 
the  carrying  on  of  interstate  commerce, 
does  not  render  a  transaction  an  intra- 
state transaction;  and  an  action  for 
breach    of    contract    is    maintainable, 


though  the  seller,  a  foreign  corpora- 
tion, has  not  complied  with  R.  S.  Mo. 
1909,  §§  3039,  3040.    Id. 

Purchase  of  glassware  by  a  Missouri 
corporation  from  plaintiff  to  be  ship- 
ped from  plaintiff's  factory  in  Pennsyl- 
vania to  the  defendant  in  Missouri  by 
the  carrier  designated  by  defendant 
held  to  involve  interstate  commerce. 
Westmoreland  Specialty  Co.  v.  Mis- 
souri Glass  Co.  (Mo.  App.  1912)  152 
S.  W.  387. 

A  contract  between  plaintiff,  a  for- 
eign corporation,  and  a  resident  of  Mis- 
souri, held  to  constitute  interstate  com- 
merce,  and  not  to  be  subject  to  the 
Missouri  anti-trust  law,  so  that  plain- 
tiff's right  to  sue  cannot  be  defeated 
because  it  had  not  procured  a  license  to 
do  business  in  Missouri  as  required  by 
R.  S.  Mo.  1909,  §  3040.  J.  R.  Watkins 
Medical  Co.  v.  Holloway  (1914)  168  S. 
W.  290,  182  Mo.  App.  140. 

Missouri  corporation,  selling  goods  to 
one  denominated  its  sales  agent  in 
South  Carolina,  title  vesting  in  the 
agent,  the  business  conducted  •  by  him 
being  his  own,  was  engaged  in  inter- 
state commerce,  and  need  not  comply 
with  South. Carolina  law  as  to  foreign 
corporations.  Watkins  v.  Donnell  (Mo. 
App.  1915)  179  S.  W.  980. 

Where  a  foreign  corporation  sells 
goods  within  the  state,  there  is  no  pre- 
sumption that  the  sales  are  interstate 
commercial  transactions  so  as  to  ren- 
der inapplicable  Act  Mont.  March  8, 
1893,  requiring  such  corporations  to  do 
certain  acts  as  a  condition  precedent  to 
the  right  to  do  business  in  the  state. 
Kent  &  Stanley  Co.  v.  Tuttle  (1897) 
50  P.  559,  20  Mont.  203. 

Where  a  contract  made  by  a  foreign 
corporation  in  New  York  provided  that 
the  corporation  should  furnish  and  in- 
stall certain  elevators  in  a  building  in 
New  York  City  according  to  certain 
specifications,  the  carrying  out  of  such 
contract  did  not  constitute  interstate 
commerce.  Portland  Co.  v.  Hall  & 
Grant  Const  Co.  (1907)  106  N.  Y. 
Supp.  649,  121  App.  Div.  779,  rehear- 
ing granted  (1908)  108  N.  Y.  Supp. 
821,  123  App.  Div.  495. 

Where  a  sale  of  impure  milk  was 
made  'within  the  state  to  one  residing 
within  the  state,  the  fact  that  the  com- 
mon carrier  permitted  the  consignee  to 
take  the  goods  from  its  hands  at  a 
point  in  another  state  did  not  make  the 
sale  interstate  commerce.  People  v. 
Abramson  (1910)  122  N.  Y.  Supp.  115, 
137  App.  Div.  549. 

The  liability  of  a  seller  of  impure 
milk,  the  entire  transaction  occurring 
between  residents  of  this  state,  is  not 
affected,  though  the  milk,  to  reach  its 
final  destination,  passes  through  anoth- 
er state.     Id. 

Where  a  contract  of  sale  is  made  be- 
tween residents  of  one  state,  the  deliv- 
ery of  the  goods  through  the  bounda- 
ries of  a  sister  state  does  not  affect  the 
domestic  character  of  the  business,  and 
render  it  interstate  commerce.     People 
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t.  Abramson  (1913)  101  N.  E.  849,  208 
N.  Y.  138,  affirming  judgment  (1911) 
131  N.  T.  Supp.  798,  147  App.  Div.  491. 

A  purchase  by  a  dealer  of  a  com- 
modity on  a  margin  from  a  firm  in  an- 
other state  ifl  not  protected  from  in- 
dictment in  this  state  by  the  interstate 
commerce  clause.  State  v.  Clayton 
(1905)  50  S.  E.  806,  138  N.  C.  732. 

A  Kentucky  corporation  sold  goods 
in  Ohio  by  commercial  agents,  and  by 
correspondence.  Held,  that  such  busi- 
ness was  interstate  commerce.  Haldy 
▼.  Tomoor-Haldy  Co.  (1890)  4  Ohio  8. 
&  C.  P.  Dec.  118. 

The  business  of  receiving  shipments 
of  intoxicating  liquors  and  delivering 
parcels  to  persons  whose  names  were 
written  thereon  is  not  protected  by  the 
Constitution  and  laws  of  the  United 
States  regulating  interstate  commerce 
in  intoxicating  liquors.  Blunk  v. 
Waugh  (Okl.  1912)  122  P.  717. 

A  foreign  corporation  not  having 
complied  with  Rev.  Laws  OkL  1910,  |§ 
1335-1341,  is  nevertheless  entitled  to 
sue  for  the  price  of  goods  ordered  by  a 
resident  of  the  sjtate  from  it  by  mail 
and  delivered  from  without  the  state. 
J.  P.  Bledsoe  &  Son  v.  W.  B.  Young 
Supply  Co.  (Okl.  1915)  145  P.  1125. 

A  contract  to  sell  machines  to  be 
used  or  sold  in  the  state  by  the  pur- 
chaser, and  to  furnish  other  machines 
f.  o.  b.  at  the  place  of  business  of  the 
seller,  a  foreign  corporation,  held  inter- 
state commerce.  Fuller  v.  Allen  (Okl. 
1915)  148  P.  1008. 

A  foreign  corporation,  engaged  in  in- 
terstate commerce,  may  sue  in  Okla- 
homa on  contracts  of  sale  made  with 
citizens  of  Oklahoma,  notwithstanding 
its  failure  to  comply  with  Rev.  Laws 
Okl.  1910,  §§  1335-1343.  M.  D.  Wells 
Co.  v.  V.  J.  Howard  &  Co.  (Okl.  1915) 

151  p.  eie. 

Whenever,  as  a  part  of  the  delivery 
from  the  seller  to  the  buyer  in  another 
state,  transportation  is  begun,  the  ship- 
ment is  a  part  of  interstate  commerce, 
but  mere  delivery  to  a  carrier  as  a  be- 
ginning or  preparation  for  subsequent 
delivery  in  another  state  is  intrastate 
commerce.  Service  &  Wright  Lumber 
Co.  v.  Sumpter  Valley  Ry.  Co.  (Or. 
1913)  135  P.  539.  x 

In  a  prosecution  for  transporting 
contraband  liquor,  where  the  proof 
showed  that  defendant  had  liquor  in  his 
possession  and  was  actually  selling  it, 
it  was  contraband  liquor,  and  was  not 
within  the  protection  of  the  interstate 
commerce  clause.  State  v.  Pope  (1908) 
60  S.  E.  234,  79  S.  C.  87. 

Where  a  foreign  corporation  sold  a 
water  tank  and  tower  to  one  who  was 
erecting  a  system  of  waterworks  in  the 
state,  the  transaction  was  within  th6 
commerce  clause,  and  was  valid,  not- 
withstanding failure  to  file  its  articles 
of  incorporation  or  appoint  a  resident 
apent,  as  required  by  the  state  laws. 
Flint  &  Walling  Mfg.  Co.  v.  McDonald 
(S.  D.  190S)  114  N.  W.  684. 

The  fact  that  plaintiff  agreed  to  erect 
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the  water  tank  and  tower  in  the  state 
did  not  take  the  contract  out  of  the 
protection  of  the  federal  Constitution. 
Id. 

The  transaction  pursuant  to  a  coo- 
tract  by  which  plaintiff  agreed  to  ship 
goods  from  out  of  the  state  to  defend- 
ant within  it,  to  be  sold  by  defendant 
as  factor  for  plaintiff,  is  interstate 
commerce.  Sioux  Remedy  Co.  v.  Iind- 
gren  (S.  D.  1911)  130  N.  W.  49. 

Where  it  is  contemplated  by  the  par- 
ties to  a  contract  that,  as  a  part  of  the 
transaction,  the  goods  concerning  which 
the  contract  is  made  shall  be  shipped 
from  one  state  to  another,  the  con- 
tract is  one  pertaining  to  interstate 
commerce,  within  the  inhibition  pro- 
hibiting interference  on  the  part  of  the 
state,  regardless  of  whether  the  con- 
tract is  one  of  purchase,  sale,  or  bail- 
ment; the  test  being  whether,  as  part 
of  the  performance  of  the  contract,  it 
is  contemplated  that  there  should  be 
a  shipment  from  one  state  to  another 
of  the  identical  goods  to  which  the  con- 
tract relates.  Sioux  Remedy  Go.  v. 
Cope  (S.  D.  1911)  133  N.  W.  683. 

Where  a  contract  between  a  foreign 
corporation  and  defendants,  residents 
of  the  state,  pertained  to  the  shipping 
of  goods  ordered  by  defendants  from 
plaintiff  from  another  state  to  defend- 
ants' place  of  business  within  the  state, 
it  involved  interstate  commerce,  with- 
out reference  to  whether  defendants 
were  purchasers  or  mere  agents  for 
plaintiff,  the  consignor.     Id. 

Retailing  liquors  on  a  steamboat  mak- 
ing regular  trips  between  ports  in  Ar- 
kansas and  Tennessee,  while  within  the 
boundaries  of  Tennessee,  did  not  con- 
stitute interstate  commerce,  though 
the  boat  was  engaged  in  such  commerce, 
so  as  to  relieve  the  seller  from  liabili- 
ty for  privilege  taxes  imposed  on  such 
business  by  the  laws  of  Tennessee. 
Foppiano  v.  Speed  (1904)  82  S.  W.  222, 
113  Tenn.  167,  affirmed  (1905)  26  Sup. 
Ct.  138,  199  U.  S.  501,  50  L.  Ed.  288 
One  who  sells  intoxicating  liquor* 
solely  in  interstate  commerce  does  not 
violate  local  prohibitory  laws  because 
he  did  not  purchase  his  liquors  in  in- 
terstate commerce;  the  sale  and  not 
the  purchase  of  liquors  being  prohibit- 
ed. State  v.  ChadweU  (Tenn.  1914) 
169  S.  W.  1170. 

Nonresident  corporation's  delivery  of 
oil  and  oil  in  barrels  ordered  by  cus- 
tomers in  the  state  held  within  the  pro- 
tection of  the  commerce  clause,  and 
not  liable  to  the  privilege  tax  imposed 
by  Acts  Tenn.  1909,  c.  479,  §  4.  West- 
ern Oil  Refining  Co.  v.  Dalton  (Tenn. 
1915)  174  S.  W.  1138. 

A  sale  by  a  nonresident  corporation 
of  goods  to  be  delivered  in  Texas  is  a 
transaction  of  interstate  commerce. 
Lyons-Thomas  Hardware  Co.  r.  Read- 
ing Hardware  Co.  (Tex.  Civ.  App. 
1893)  21  S.  W.  300;  H.  Zuberbier  Co. 
v.  Harris  (Tex,  Civ.  App.  1896)  85 
S.  W.  403. 
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Beer  manufactured  in  another  state, 
and  imported  and  delivered  to  a  dealer 
in  this  state,  ceases,  upon  delivery,  to 
be  an  article  of  interstate  commerce. 
Fuqua  v.  Pabst  Brewing  Co.  U896) 
38  S.  W.  29,  760,  90  Tex.  298,  36  L. 
B.  A.  241. 

The  selling;  by  a  corporation,  created 
by  another  state,  of  goods  manufactur- 
ed in  that  state,  and  shipped  into  the 
state  of  Texas,  is  interstate  commerce, 
whether  the  goods  are  sold  before  they 
are  shipped,  or  shipped  into  the  state 
of  Texas  and  then  sold;  and  hence  the 
corporation  need  not  comply  with  R. 
S.  Tex.  1895,  art.  745,  requiring  a  for- 
eign corporation,  as  a  condition  pre- 
cedent to  transacting  or  soliciting  busi- 
ness in  Texas,  to  file  its  articles  of  in- 
corporation, and  receive  a  permit  from 
the  secretary  of  state.  Miller  v.  Good- 
man (1897)  40  S.  W.  718,  91  Tex.  41. 

The  sale  by  a  foreign  corporation  of 
goods  made  in  Indiana,  and  shipped  in- 
to Texas,  after  they  were  bought,  is 
interstate  commerce;  and  in  an  action 
therefor  it  is  unnecessary  to  allege 
and  prove  that  a  permit  to  do  business 
in  Texas  was  obtained.  C.  B.  Cones  & 
Son  Mfg.  Co.  v.  Rosenbaum  (Tex.  Civ. 
App.  1898)  45  S.  W.  333. 

One  who  manufactures  flour  out  of 
the  state,  and  ships  it  into  the  state 
to  commission  merchants,  by  whom  it 
is  sold,  is  none  the  less  engaged  in  in- 
terstate commerce  because,  though  put 
up  in  sacks,  it  is  shipped  into  the  state 
by  the  car  load,  while  it  is  sold  by  the 
sack  by  the  commission  men.  Lasater 
v.  Purcell  Mill  &  Elevator  Cb.  (1899) 
54  S.  W.  425,  22  Tex.  Civ.  App.  33. 

Where  parties  in  the  state  order 
goods  from  a  foreign  corporation  in  an- 
other state,  and  the  goods  are  shipped 
into  the  state  with  a  draft  attached  to 
the  bill  of  lading,  the  transaction  is 
interstate  commerce.  Gale  Mfg.  Co.  v. 
Finkelstein  (1899)  54  S.  W.  619,  22 
Tex.  Civ.  App.  241. 

Intoxicating  liquors  shipped  from  one 
state  into  another  on  a  C.  O.  D.  con- 
tract is  interstate  commerce,  and  can- 
not be  controlled  by  state  laws.  Sedg- 
wick ▼.  State  (Tex.  Cr.  App.  1905)  85 
S.  W.  813;  Taggart  v.  Same,  Id.  1155; 
Hickcox  v.  Same,  Id.  1198. 

Interstate  commerce  consists  of  in- 
tercourse and  traffic  between  citizens 
or  inhabitants  of  different  states,  and 
includes  not  only  the  transportation  of 
persons  and  property  and  the  naviga- 
tion of  public  waters  for  that  purpose, 
but  also  the  purchase,  sale,  and  ex- 
change of  commodities.  Barnhard 
Bros.  &  Spindler  v.  Morrison  (Tex. 
Civ.  App.  1905)  87  S.  W.  376. 

Plaintiff  company,  located  in  New 
York,  contracted  with  defendant  com- 
pany, located  in  Texas,  to  furnish  de- 
fendant a  specified  number  of  souvenir 
albums,  and  defendant  further  agreed 
not  to  sell  any  of  the  albums  in  the  city 
in  which  defendant  was  located  for  one 
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year.  Held,  that  the  contract  was  one 
relating  to  interstate  commerce,  and 
hence  was  not  subject  to  the  Texas 
anti-  trust  laws  of  1903  (Laws  1903  c. 
94),  defining  and  prohibiting  conspira- 
cies in  restraint  of  trade  under  penal- 
ties therefor,  as  the  purpose  of  such 
law  does  not  reach  subjects  beyond  the 
power  of  the  state  to  regulate.  Alber- 
type  Co.  v.  Gust  Feist  Co.  (Tex.  1909) 
114  S.  W.  791,  reversing  judgment 
Gust  Feist  Co.  v.  Albertype  Co.  (Civ. 
App.  1908)  109  S.  W.  1139. 

A  contract  made  in  Texas  for  tne 
sale  of  goods  to  a  resident  corporation 
by  a  foreign  corporation  to  be  shipped 
from  a  sister  state  to  the  buyer  in  Tex- 
as affects  interstate  commerce,  and  is 
not  subject  to  the  Texas  anti-trust 
laws.  Moroney  Hardware  Co.  v.  Good- 
win Pottery  Co.  (Tex.  Civ.  App.  1909) 
120  S.  W.  1088. 

Where  goods  sold  and  contemplated 
to  be  sold  under  a  contract  in  restraint 
of  trade  were  to  be  shipped  from  a  sis- 
ter state  to  Texas  and  there  mingled 
with  other  goods  of  the  buyer  in  Texas 
to  become  a  part  of  the  buyer's  stock 
and  to  be  there  sold  at  retail,  and  the 
contract  was  made  with  the  knowledge 
and  purpose  and  intent  of  all  the  par- 
ties thereto  that  that  should  be  done, 
the.  parties  were  liable  for  a  violation 
of  the  Texas  anti- trust  act  of  1903 
(Laws  1903,  c.  94),  as  against  the  ob- 
jection that  the  transaction  was  in- 
terstate commerce.  State  v.  Racine 
Sattley  Co.  (Tex.  Civ.  App.  1911)  134 
S.  W.  400. 

The  purchase  of  goods  in  one  state 
to  be  shipped  into  another  is  interstate 
commerce  and  not  within  the  provi- 
sions of  the  state  anti- trust  laws.     Id. 

A  contract  for  the  sale  of  goods  by 
a  citizen  of  New  York  to  a  citizen  of 
Texas,  the  goods  to  be  delivered  in 
New  York  to  be  transported  to  Texas 
by  common  carrier,  constituted  inter- 
state commerce,  and  was  therefore  not 
within  the  anti-trust  laws  of  Texas, 
and  was  not  invalid  because  it  con- 
tained a  provision  attempting  to  fix 
the  price  at  which  the  goods  should 
be  resold  by  the  buyer.  McCall  Co.  ▼. 
J.  D.  Stiff  Dry  Goods  Co.  (Tex.  Civ. 
App.  1912)  142  S.  W.  659. 

Agent  of  nonresident  manufacturer 
receiving  goods  in  bulk,  including  pat- 
ent and  other  medicines,  unpacking 
them  at  his  bouse,  and  retailing  them 
from  a  team  from  place  to  place,  held 
not  engaged  in  interstate  commerce,  but 
in  the  occupation  of  selling  patent  and 
other  medicines  so  as  to  be  liable  to  a 
license  tax  imposed  by  the  law  of  this 
state.  Shed  v.  State  (Tex.  Cr.  App. 
1913)  155  S.  W.  524. 

A  contract  entered  into  in  Ohio  for 
the  consignment  of  rubber  tires  to  a 
factor  or  agent  in  this  state  for  sale, 
under  which  the  tires  were  shipped 
from  Ohio,  involved  interstate  com- 
merce,   and   the    statutes    requiring    a 
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foreign  corporation  to  procure  a  per- 
mit to  do  business  within  the  state  be- 
fore it  may  bring  suit  are  not  ap- 
plicable. Stein  Double  Cushion  Tire 
Co.  v.  Wm.  T.  Fulton  Co.  (Tex.  Cir. 
App.  1913)  159  S.  W.  1013. 

Nor  do  the  state  anti-trust  laws 
avoid  such  contract.    Id. 

A  contract  with  a  foreign  corporation 
for  the  sale  of  goods  and  their  resale 
by  the  buyer  in  the  state  held  to  con- 
stitute interstate  commerce,  and  the 
statutes  prohibiting  suits  by  foreign 
corporations  without  a  permit  to  do 
business  did  not  apply  to  a  suit  there- 
on. Dr.  Koch  Vegetable  Tea  Co.  v. 
Malone  (Tex.  Civ.  App.  1914)  163  S. 
W.  662. 

A  sale  held  to  constitute  interstate 
commerce  notwithstanding  the  foreign 
seller  agreed  to  send  one  of  its  men  to 
assist  the  buyer  in  starting  a  contest 
in  which  the  articles  sold  were  to  be 
prizes.  American  Mfg.  Co.  v.  Skid- 
more  Drug  &  Furniture  Co.  (Tex.  Civ. 
App.  1914)   170  S.  W.  128. 

Sale  of  machinery  and  the  installa- 
tion of  ice  manufacturing  plant  in  the 
state  by  a  foreign  corporation  .held  local 
business  not  amounting  to  interstate 
commerce.  York  Mfg.  Co.  v.  Colley 
(Tex.  Civ.  App.  1914)  172  S.  W.  206. 

A  foreign  corporation's  sale  of  coffee 
held  an  interstate  transaction,  and- the 
corporation  could  recover,  though  it 
had  not  complied  with  Vernon's  Sayles' 
Ann.  Civ.  St  Tex.  1914,  arts.  1314- 
1318.  Maury-Cole  Co.  v.  Lockhart 
Grocery  Co.  (Tex.  Civ.  App.  1915) 
173  S.  W.  262. 

A  contract  for  the  sale  of  goods  to 
be  retailed  in  the  state,  the  buyer  to 
sell  only  the  seller's  products,  is  not 
saved  from  invalidity,  as  creating  a 
trust  in  violation  of  Vernon's  Sales' 
Ann.  Civ.  St.  Tex.  1914,  art.  7796,  be- 
cause of  its  providing  for  interstate 
shipment  thereof.  Armstrong  v.  W.  T. 
Rawleigh  Medical  Co.  (Tex.  Civ.  App. 
1915)  178  S.  W.  582. 

The  sale  of  an  article  to  be  shipped 
from  another  state  to  Verm6nt,  fol- 
lowed by  such  shipment,  is  interstate 
commerce,  not  subject  to  state  control, 
and  therefore  not  affected  by  P.  S.  Vt 
776,  prohibiting  a  foreign  corporation 
maintaining  an  action  in  the  state  on 
a  contract  made  in  it,  unless  it  has 
obtained  the  certificate  required  by  sec- 
tion 774  for  a  foreign  corporation  to 
do  business  in  the  state.  Livingstone 
Mfg.  Co.  v.  Rizzi  Bros.  (Vt  1913)  85 
A.  912. 

Where  an  Ohio  corporation  sold 
goods  to  a  resident  of  Vermont  with- 
out having  complied  with  P.  S.  Vt 
774,  prescribing  conditions  to  the  right 
of  such  a  corporation  to  do  business  in 
Vermont,  although  it  delivered  them 
to  the  carrier  in  Ohio  for  shipment  to 
the  buyer,  the  contract  covered  a  trans- 
action in  interstate  commerce,  and  the 
corporation  could  recover.  Kinnear  & 
Gager  Mfg.  Co.  v.  Miner  (Vt  1916)  96 
A-  333. 
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A  corporation  engaged  in  the  sale  of 
oil,  which  brings  its  oil  .from  a  foreign 
state  into  this  state,  and  mingles  it 
with  the  general  mass  of  property  in 
the  s^ate,  is  not  in  selling  oil  in  the 
state,  either  in  original  barrels  or  from 
wagons,  engaged  in  interstate  commerce 
in  such  sense  as  to  preclude  a  city  of 
the  state  from  exacting  a  license  tax 
from  it  Standard  Oil  Co.  v.  City  of 
Fredericksburg  (1906)  52  a  E.  817, 
105  Va.  82. 

The  test  whether  a  transaction  consti- 
tutes interstate  commerce  is  whether 
the  subject-matter  of  the  sale  is  within 
the  jurisdiction  of  the  state  when  the 
sale  is  made,  so  that  where  the  purchas- 
er of  a  picture  was  not  bound  to  take 
a  frame  under  his  contract,  but  the 
sale  of  the  frame  was  wholly  completed 
within  the  state  when  the  picture  was 
delivered,  its  sale  was  not  interstate 
commerce.  Roselle  ▼.  Commonwealth 
(Va.  1909)  65  S.  E.  526. 

One  who  solicits  orders  for  liquor  by 
mailing  a  letter  in  one  city  of  the  state 
to  an  address  in  another  city  of  the 
state  does  not  solicit  a  sale  involving 
interstate  commerce.  State  v.  Holmes 
(Wash.  1912)   122  P.  345. 

A  company,  engaged  in  selling  on  mail 
orders  merchants'  trading  stamps  to 
merchants  in  another  state,  and  re- 
deeming same  with  premiums  shipped 
from  such  other  state,  is  engaged  in 
interstate  commerce.  Sperry  &  Hutch- 
inson Co.  v.  Hill  (W.  Va.  1915)  88  & 
E.  748. 

Transactions  involving  a  physical 
transfer  of  merchandise  from  the  pos- 
session and  title  of  an  owner  in  one 
state  to  the  possession  and  ownership 
of  purchasers  in  another  state  are  in- 
terstate. Loverin  &  Browne  Co.  v. 
Travis   (Wis.  1908)  115  N.  W.  829. 

Where  goods  received  from  a  foreign 
corporation  were  purchased  by  another 
for  resale  and  not  merely  received  for 
sale  in  the  state  as  agent,  the  business 
was  interstate  commerce,  so  that  St 
Wis.  1898,  S  1770b,  would  not  apply 
to  avoid  a  contract  to  indemnify  the 
corporation  for  the  default  of  such  per- 
son as  agent  for  selling  the  goods. 
Sanitas  Co.  v.  Niezorawski  (1909)  120 
N.  W.  292,  138  Wis.  374. 

Where  goods  shipped  by  a  nonresi- 
dent to  his  resident  commission  agent 
to  be  held  and  sold  and  delivered  is 
Wisconsin  are  sold  and  delivered  here, 
the  sale  and  delivery  is  not  inter- 
state commerce,  irrespective  of  wheth- 
er the  note  for  the  price  is  a  Wis- 
consin contract  or  a  contract  of  the 
state  of  the  residence  of  the  seller. 
Duluth  Music  Co.  ▼.  Clancey  (Wis. 
1909)  120  N.  W.  854. 

A  contract  for  the  sale  and  purchase 
of  hay  made  between  a  resident  of 
Wisconsin  and  a  foreign  corporation 
for  use  by  the  latter  in  Georgia  is  a 
transaction  of  interstate  commerce,  and 
the  corporation,  though  unlicensed,  may 
sue  for  breach  of  contract    Southern 
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Flour  &  Grain  Co.  v.  McGeehan  (Wis. 
1910)  128  N.  W.  879. 

Where  foreign  corporations,  without 
having  complied  with  St.  Wis.  1898,  { 
1770b,  regulating  their  right  to  do  busi- 
ness within  the  state,  were  authorized 
to  sell  goods  to  a  merchant  in  Wis- 
consin as  an  act  of  interstate  commerce, 
they  were  also  authorized  to  take  a 
chattel  mortgage  on  the  buyer's  stock 
of  goods  to  secure  the  purchase  price, 
and,  on  nonpayment  of  the  debt,  to 
foreclose  the  mortgage  as  a  part  of  the 
interstate  commercial  transaction.  F. 
A.  Patrick  &  Co.  v.  Deschamp  (1911) 
129  N.  W.  1096,  145  Wis.  224. 

Where  plaintiffs  sold  goods  to  defend- 
ant in'  interstate  commerce,  and  after- 
wards took  a  mortgage  thereon  to  se- 
cure the  indebtedness,  a  subsequent 
agreement,  after  they  had  taken  pos- 
session of  the  property,  that  they  would 
permit  defendant  to  continue  private 
sales  on  condition  that  defendant  con- 
sent to  permit  them  to  apply  the  pro- 
ceeds of  prior  sales  to  additional  in- 
debtedness, not  secured  by  the  mort- 
gage, was  valid  as  a  transaction  in  fur- 
therance of  interstate  commerce,  not- 
withstanding the  corporation  had  not 
complied  with  St.  Wis.  1898,  §  1770b, 
prescribing  the  terms  on  which  a  for- 
eign corporation  shall  be  permitted  to 
do  business  in  Wisconsin.     Id. 

Where  plaintiff  contracted  to  sell  cer- 
tain mill  machinery,  to  be  shipped  from 
Pennsylvania  and  installed  in  Wiscon- 
sin, the  fact  that  plaintiff  agreed  to 
furnish  a  millwright  to  assist  in  # plac- 
ing the  machinery  did  not  deprive  the 
contract  of  its  interstate  character. 
Wolf  Co.  v.  Kutch  (Wis.  1911)  132  N. 
W.  981. 

A  contract  of  sale  made  by  a  foreign 
corporation  of  articles  out  of  the  state 
to  be  shipped  into  it  is  a  transaction  of 
"interstate  commerce,"  and  unaffected 
by  St.  Wis.  1898,  §  1770b,  providing  no 
foreign  corporation  shall  transact  busi- 
ness in  the  state  till  it  has  obtained  a 
license  so  to  do.  S.  F.  Bowser  &  Co. 
v.  Schwartz  (1913)  140  N.  W.  51,  152 
Wis.    408. 

A  sale  by  a  foreign  corporation  of  an 
appliance  which  had  been  sold  to  a  lo- 
cal resident,  who  later  purchased  a  dif- 
ferent appliance,  held  not  an  interstate 
commerce  transaction;  the  sale  being 
in  the  state.  Sprout,  Waldron  &  Co. 
v.  Amery  Mercantile  Co.  (Wis.  1916) 
156  N.  W.  158. 

98.  —  Delivery  on  agents'  orders.— 

The  business  of  taking  orders  on  com- 
mission for  the  purchase  and  sale  of 
grain  and'  cotton  for  future  delivery, 
and  transmitting  them  to  other  states, 
is  not  interstate  commerce,  so  as  to  be 
exempt  from  state  taxation,  where,  in 
those  cases  in  which  contracts  for  pur- 
chases for  future  delivery  result  in  an 
actual  delivery,  the  property  is  bought 
in  the  state  to  which  the  orders  are 
transmitted,  and  there  held  for  the  pur- 
chaser, and  in  those   cases  in  which 


there  is  a  delivery  upon  a  contract  of 
sale  made  by  the  broker,  the  seller  is  at 
liberty  to  acquire  the  property  in  the 
market  where  delivery  is  required  or 
elsewhere.  Ware  &  Leland  v.  Mobile 
County  (1908)  28  Sup.  Ct  526,  209  U. 
S.  405, 52  L.  Ed.  855, 14  Ann.  Cas.  1031, 
affirming  judgment  Ware  v.  Mobile 
County  (1906)  41  So.  153, 146  Ala.  163. 

The  sale  within  the  state  of  a  frame 
for  a  portrait,  made  in  another  state,  to 
fill  an  order  taken  by  a  solicitor  in  the 
former  state,  cannot  be  so  separated 
from  the*  rest  of  the  dealings  between 
the  nonresident  maker  and  the  pur- 
chaser as  to  sustain  the  imposition  of  a 
license  tax,  under  Act  Ala.  March  7, 
1907  (Acts  1907,  p.  469)  {  17,  where 
the  order  for  the  portrait  contemplated 
its  delivery  in  an  appropriate  frame, 
which  the  purchaser  of  the  portrait 
should  have  the  option  of  buying  at  the 
factory  price.  Dozier  v.  State  of  Ala- 
bama (1910)  30  S.  Ct.  649,  218  U.  S. 
124,  54  L.  Ed.  965,  28  L.  R.  A.  (N.  S.) 
264,  reversing  judgment  (1908)  46  So. 
9,  154  Ala.  83,  129  Am.  St  Rep.  51. 

A  state  does  not  tax  interstate  trans- 
actions by  imposing  a  tax  upon  a  do- 
mestic corporation  selling  within  a  des- 
ignated territory  in  the  state  automo- 
biles built  by  a  foreign  corporation  un- 
der an  arrangement  by  which  the  latter 
agreed  to  build  for  and  sell  to  the  for- 
mer, for  cash,  at  a  specified  less  than 
list  price,  deliveries  to  be  made  as  soon 
as  practicable  after  orders  should  be 
received,  the  domestic  corporation  cus- 
tomarily making  payment  through  drafts 
attached  to  the  bills  of  lading,  and  there 
being  nothing  connecting  the  ultimate 
buyer  with  the  manufacturer  other  than 
a  warranty  direct  from  manufacturer  to 
buyer,  and  such  buyer's  agreement  "to 
pay  the  list  price  f.  o.  b.  factory,"  since 
such  sales  are  not  interstate  ones;  the 
relation  of  principal  and  agent  between 
the  foreign  and  domestic  corporations 
not  existing  so  far  as  the  buyer  is  con- 
cerned. Banker  Bros.  Co.  v.  Common- 
wealth of  Pennsylvania  (1911)  32  Sup. 
Ct.  38,  222  U.  S.  210,  56  L.  Ed.  168, 
affirming  judgment  Commonwealth  v. 
Banker  Bros.  Co.  (1909)  38  Pa.  Super. 
Ct.  101. 

Agent  of  nonresident  portrait  manu- 
facturer, to  whom  the  latter  ships  por- 
traits made  to  fill  orders  and  frames 
for  such  portraits,  cannot  be  required 
to  take  out  a  peddler's  license,  when 
putting  the  portraits  into  the  frames  and 
delivering  them.  Davis  v.  Common- 
wealth of  Virginia  (1915)  35  Sup.  Ct. 
479,  236  U.  S.  697,  59  L.  Ed.  795,  re- 
versing judgment  (1912)  75  S.  E.  1135, 
113  Va.  562. 

In  an  action  by  a  foreign  corporation 
on  certain  foreign  bills  of  exchange, 
drawn  on  and  accepted  by  defendants, 
residents  of  Texas,  and  also  an  account 
for  goods  sold  and  delivered  by  plain- 
tiff to  defendants,  an  answer  alleging 
that  defendants,  as  agents  for  plaintiff, 
solicited  orders  in  Texas  for  merchan- 
dise to  be   shipped   by   plaintiff  from 
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England  to  the  purchasers,  would  not 
show  flush  facts  as  would  render  plain- 
tiff subject  to  the  state  statute  requir- 
ing; foreign  corporations  to  file  a  copy 
of  their  charter  and  obtain  a  permit  be- 
fore engaging  in  business  in  the  state, 
as  the  business  shown  would  constitute 
commerce  between  a  foreign  country 
and  the  United  States,  not  subject  to 
state  regulation.  Wagner  v.  J.  &  G. 
Meakin  (1899)  92  Fed.  76,  33  C.  0.  A. 
577. 

A  sale  of  goods  by  a  foreign  corpora- 
tion, made  by  an  agent  sent  into  the 
state,  to  be  shipped  to  him  in  the  state 
from  another  state,  is  interstate  com- 
merce. Kirven  v.  Virginia-Carolina 
Chemical  Co.  (1906)  145  Fed.  288,  76 
JO.  C.  A.  172,  7  Ann.  Cas.  219. 

Sale  of  merchandise  shipped  from  one 
state  to  another  to  the  seller's  agent, 
though  unidentified,  and  by  him  deliver- 
ed to  the  appropriate  customer,  held 
interstate  commerce,  and  not  subject 
to  a  local  licensing  ordinance.  City  of 
Lee's  Summit  v.  Jewel  Tea  Co.  (1914) 
217  Fed.  965,  133  C.  C.  A.  637,  affirm- 
ing decree  Jewel  Tea  Co.  v.  Lee's  Sum- 
mit. Mo.  (D.  C.  1912)  198  Fed.  532. 

Where  agents  employed  by  nonresi- 
dents were  furnished  with  samples  and 
sent  orders  obtained  by  them  to  their 
employers,  who  shipped  from  another 
state  to  the  agents  the  goods  ordered 
for  delivery,  a  single  sale  by  one  of  the 
agents  of  his  sample  did  not  alter  the 
character  of  his  occupation,  so  as  to  de- 
prive him  of  the  protection  of  the  pro- 
vision  of  the  constitution  giving  to  con- 
gress power  to  regulate  commerce  be- 
tween the  states.  In  re  Houston  (C.  O. 
1891)  47  Fed.  539,  14  L.  R.  A.  719. 

Sees.  Laws  Kan.  1885,  c.  149,  §  12, 
which  makes  it  a  criminal  offense  to 
"take  or  receive  any  order  for  intoxi- 
cating liquors  from  any  person  in  this 
state,  other  than  a  person  authorized 
to  sell  the  same  as  in  this  act  provid- 
ed," as  applied  to  a  commercial  traveler 
or  agent  for  a  liquor  house  having  its 
place  of  business  in  another  state,  who 
solicits  and  takes  orders  in  Kansas 
from  persons  who  desire  liquors  for 
their  own  use,  and  not  for  sale,  which 
orders  he  forwards  to  his  principal  for 
acceptance  or  rejection,  is  an  attempt- 
ed interference  with  interstate  com- 
merce, and  void,  as  in  violation  of  the 
commerce  clause.  In  re  Bergen  (C.  C. 
1900)  115  Fed.  339. 

Sale  of  goods  by  means  of  orders  tak- 
en by  solicitors,  the  goods  remaining  in 
all  instances,  the  property  of  complain- 
ant, a  New  Jersey  corporation,  until 
they  were  delivered  to  the  customer  in 
Oregon,  held  interstate  commerce,  and 
hence  neither  complainant  nor  its  so- 
locitors  were  subject  to  the  Oregon 
peddlers  law.  Grand  Union  Tea  Co.  v. 
Evans  (D.  C.  1914)  216  Fed.  791. 

An  employe"  of  a  foreign  grocery  com- 
pany, who  simply  delivered  and  collect- 
ed the  price  of  goods  for  which  or- 
ders had  been  theretofore  taken  by 
salesmen  of  the  grocery  company,  to 
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be  approved  by  it,  and  which,  after  ap- 
proval, had  been  shipped  in  packages 
by  the  company,  consigned  to  itself, 
was  engaged  in  interstate  commerce, 
and  not  subject  to  an  occupation  tax. 
Crum  v.  Town  of  Prattville  (Ala.  1908) 
46  So.  750. 

Where  a  foreign  corporation,  manu- 
facturing and  selling  sewing  machines, 
had  no  place  of  business  in  the  state, 
but  transacted  business  by  soliciting 
agents,  and  by  shipping  machines  to 
agents,  who  delivered  them  to  the  buy- 
ers, it  was  engaged  in  interstate  com- 
merce, and  a  delivery  agent  was  not 
subject  to  Code  Ala.  1907,  §  2361,  subd. 
58,  imposing  an  annual  license  tax  on 
persons  selling  or  delivering  sewing 
machines.  Miller  v.  State  (1913)  62  So. 
307,  7  Ala.  App.  183. 

That  an  agent  who  delivers  lightning 
rods,  shipped  in  from  another  state  to 
customers  who  had  previously  ordered 
them,  sometimes  made  reductions  from 
the  contract  price  for  the  rods  does  not 
change  the  character  of  the  transaction 
from  being  interstate  commerce. 
Wright  v.  State  (1913)  63  So.  14,  8 
Ala.  App.  437. 

An  agent,  who  delivers  lightning  rods 
to  those  who  previously  ordered  them, 
the  rods  being  shipped  from  another 
state,  is  engaged  in  interstate  com- 
merce, and  not  required  to  have  a  li- 
cense.   Id. 

A  corporation  of  one  state  may  send 
its  agents  to  another  to  solicit  orders 
for  its  goods  or  contract  for  a  sale 
thereof  without  being  embarrassed  by 
state  requirements  as  to  taking  out  li- 
censes, filing  certificates,  establishing 
resident  agencies,  and  the  like.  Inter- 
national Trust  Co.  v.  A.  Leschen  &  Sons 
Rope  Co.  (Colo.  1907)  92  P.  727. 

A  foreign  corporation  having  no  office 
or  local  agent  or  place  of  business  in 
Colorado,  but  engaging  merely  in  sell- 
ing goods  in  Colorado  through  traveling 
salesmen,  engages  in  interstate  com- 
merce, and  it  may  sue  for  goods  so  sold 
and  delivered  without  first  complying 
with  the  Btatute  regulating  foreign  cor- 
porations. Herman  Bros.  Co.  v.  Nasia- 
cos  (1909)  103  P.  301,  46  Colo.  208. 

A  business  carried  on  by  a  nonresi- 
dent of  this  state  through  agents,  some 
of  whom  solicit  from  citizens  of  Georgia 
orders  for  goods,  and  forward  the  same 
to  their  principal,  in  the  state  of  his 
residence,  and  others  of  whom,  after  the 
arrival  of  shipments  from  that  state, 
make  deliveries  to  and  collections  from 
the  customers  here,  is  not  protected  by 
the  interstate  commerce  clause  from 
municipal  taxation  in  Georgia,  when  it 
affirmatively  appears  that  some  of  these 
goods  are  never  in  fact  ordered  or  pur- 
chased until  after  they  are  actually 
within  the  limits  of  this  state.  Chrystal 
v.  City  of  Macon  (1899)  33  S.  E.  810, 
108  Ga.  27. 

The  above  is  applicable  to  a  business 
in  which  each  customer,  though  he  actu- 
ally orders  a  portrait  from  a  dealer  in 
another  state,  has  the  right  or  privi- 
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lege  of  selecting  and  purchasing  from 
the  latter's  agent  in  this  state  a  suit- 
able frame  for  every  portrait,  from  a 
stock  of  frames  shipped  to  Georgia  for 
this  purpose  by  the  dealer;  no  custom- 
er, however,  being  in  any  instance  bound 
to  purchase  a  frame.    Id. 

One  who  as  agent  of  a  nonresident 
principal,  takes  orders  on  such  princi- 
pal for  the  purchase  of  goods  held  in 
such  other  state,  and  who  when  the 
goods  are  shipped  to  him,  receives  and 
delivers  them  in  the  original  packages 
to  his  customers,  and  receives  from 
them  the  price,  is  engaged  in  interstate 
commerce.  Kehrer  v.  Stewart  (19p3) 
44  S.  E.  854,  117  Oa.  969,  affirmed 
(1905)  25  Sup.  Ct  403,  197  U.  S.  60, 
49  L.  Ed.  663. 

Act  Idaho  March  16,  1901  (Sess. 
Laws  1901,  p.  155),  providing  for  li- 
censing solicitors  taking  orders  for 
goods,  is  unconstitutional,  as  an  inter- 
ference with  interstate  commerce,  in  so 
far  as  it  imposes  such  burden  on  the 
authorized  solicitors  of  citizens  of  oth- 
er states  trying  to  introduce  their  goods 
into  the  state;  but  where  the  property, 
prior  to  the  sale,  has  been  transported 
to  the  state,  a  contract  concerning  the 
same  does  not  look  to  interstate  trans- 
portation for  its  consummation  and  is 
subject  to  state  control.  In  re  Kinyon 
(1904)  75  P.  268,  9  Idaho,  642. 

The  statute  regarding  foreign  corpo- 
rations doing  business  within  the  state 
cannot  be  construed  to  prohibit  foreign 
corporation  sending  drummers  into  the 
state  to  take  orders,  which  are  sent  to 
the  corporation,  where  they  are  passed 
on,  and,  if  accepted  the  goods  are  ship- 
ped to  the  purchaser  as  such  construc- 
tion would  be  in  conflict  with  the  inter- 
state commerce  clause  of  the  federal 
constitution.  Havens  &  Geddes  Co.  v. 
Diamond   (1901)   98  111.  App.  557. 

A  foreign  corporation  manufacturing 
cement  in  the  state  of  its  domicile  and 
selling  it  in  the  state  through  agents 
might  sue  in  the  state  courts  for  the 
price  of  cement  sold  and  delivered 
though  it  had  not  complied  with  Hurd's 
Rev.  St  111.  1909,  c.  32,  §  67g,  impos- 
ing conditions  on  foreign  corporations, 
since  the  corporation  was  engaged  in 
interstate  commerce.  Lehigh  Portland 
Cement  Go.  v.  McLean  (1910)  92  N.  E. 
248,  245  111.  326. 

On  a  trial  for  peddling  without  a  li- 
cense in  violation  of  an  ordinance,  it 
appeared  that  a  firm  doing  business 
from  New  York,  through  the.  various 
states  had  a  general  agent  and  distrib- 
uting agents  in  the  state,  of  whom  de- 
fendant was  one.  The  distributing 
agents  sent  their  orders  to  the  general 
agent,  who  forwarded  them  to  New 
York,  and  received  the  goods  from 
there.  He  repacked  and  sent  them  to 
the  distributing  agents,  who  delivered 
them  to  their  customers.  Held,  that 
defendant  was  engaged  in  interstate 
commerce,  and  was  not  subject  to  the 
ordinance.     City  of  Huntington  v.  Ma- 


han  (1895)  142  Ind.  6*95,  42  N.  E.  463. 

Where  a  traveling  salesman,  whose 
principal  was  engaged  in  the  sale  of  in- 
toxicating liquors  in  Illinois,  accepted 
an  order  for  the  sale  of  liquors  in  Iowa, 
which  order  was  sent  to  his  principal 
in  Illinois,  subject  to  the  latter's  ac- 
ceptance or  rejection,  and  the  liquor 
was  shipped  by  express  C.  O.  D.  from 
the  principal  to  the  buyer,  the  trans- 
action constituted  interstate  commerce; 
and  hence  such  salesman  was  not  sub- 
ject to  prosecution  under  Code  Iowa, 
§  2382,  as  amended  by  Acts  28th  Gen. 
Assem.  c.  74,  prohibiting  any  person 
from  soliciting  or  accepting  any  order 
for  the  purchase  of  liquors,  or  from 
aiding  in  the  delivery  or  distribution 
thereof.  State  v.  Hanaphy  (1902)  90 
N.  W.  601,  117  Iowa,  15. 

A  person  who  takes  orders  from  sam- 
ples for  goods  which  he  engages  to  de- 
liver, and  which  are  to  be  shipped  into 
the  state  from  another  state,  is  not  en- 
gaged in  interstate  business,  when  such 
orders  are  not  transmitted  to  such  oth- 
er state,  or  filled  there,  but  are  filled 
from  goods  not  in  the  original  packag- 
es sent  to  him  in  bulk,  C.  O.  D.,  from 
such  other  state.  In  re  Pringle  (1903) 
72  P.  864,  67  Kan.  364. 

In  a  prosecution  for  violation  of  a 
city  ordinance  imposing  a  license  tax 
on  persons  soliciting  orders  for  the 
sale  of  goods,  where  defendant  is  the 
agent  of  a  nonresident  merchant,  car- 
ries samples  and  solicits  orders,  which 
he  sends  to  his  principal  for  approval, 
that  the  principal  ships  the  goods  to 
the  same  agent  with  authority  to  de- 
liver and  collect  the  price  will  not  pre- 
vent the  transaction  from  being  inter- 
state commerce.  City  of  Kinsley  v. 
Dyerly  (Kan.  1908)   98  P.  228. 

The  owner  of  intoxicating  liquors  in 
another  state  cannot  under  the  inter- 
state commerce  clause  come  into  the 
state  or  send  his  agent  here,  and,  con- 
trary to  the  state  laws,  solicit  orders 
for  the  purchase  of  intoxicating  liquors, 
to  be  shipped  from  such  other  states. 
Crigler  v.  Shepler  (Kan.  1909)  101  P. 
619. 

Gen.  St  Kan.  1901,  {  2479,  providing 
that  one  taking  orders  for  liquors  in 
the  state  other  than  one  authorized  so 
to  do  under  the  act,  or  who  shall  con- 
tract for  the  sale  of  the  same  with 
any  other  than  the  person  authorized 
to  sell,  commits  a  misdemeanor,  is  not 
in  violation  of  the  constitution,  author- 
izing congress  to  regulate  interstate 
commerce.     Id. 

Laws  Kan.  1909,  c.  164,  $  5,  prohibit- 
ing the  taking  of  orders  within  the 
state  for  intoxicating  liquors,  is  not  a 
burden  upon  interstate  commerce  in  vi- 
olation of  the  commerce  clause,  and 
such  clause  does  not  protect  the  own- 
er of  intoxicating  liquors  in  another 
state  who  comes  into  the  state,  or 
sends  his  agent,  and  solicits  orders  to 
be  shipped  from  the  other  state,  in  vi- 
olation  of  the   constitution.     State  v. 
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Sherman    (1910)    107  P.   33,  81  Kan. 
874. 

Where  the  only  business  transacted 
by  defendant  (a  foreign  shoe  manufac- 
turing corporation)  in  Kentucky  was 
the  sale  of  shoes  to  retail  dealers 
through  orders  taken  by  traveling 
salesmen,  which  were  sent  to  defend- 
ant's factory,  in  the  state  of  its  domi- 
cile, and  there  accepted  or  rejected, 
such  business  constituted  interstate 
commerce;  and  hence  defendant  was  not 
liable  for  the  penalty  imposed  by  Ky. 
St.  §  571,  prohibiting  a  foreign  corpo- 
ration from  engaging  in  business  in 
Kentucky  without  giving  the  location  of 
its  office  within  the  state,  and  the  name 
of  its  officer  or  agent  there  on  whom 
process  might  be  served.  Common- 
wealth v.  Hogan,  McMorrow  &  Tieke 
Co.  (1903)  74  S.  W.  737,  25  Ky.  Law 
Rep.  41. 

Ky.  St.  §  571,  requiring  all  corpora- 
tions doing  business  within  the  state  to 
file  in  the  office  of  the  secretary  of 
state  a  statement  giving  the  name  of 
an  agent,  and  the  location  of  his  place 
of  business,  where  process  could  be 
served  on  him  for  the  corporation,  in 
so  fat  as  it  affected  a  foreign  corpora- 
tion engaged  in  selling  farm  machinery 
through  a  resident  agent  in  Kentucky, 
and  not  through  drummers,  is  not  a 
regulation  of  interstate  commerce. 
Commonwealth  v.  Parlin  &  Orendorff 
Co.  (1904)  80  S.  W.  791,  118  Ky.  168, 
26  Ky.  Law  Rep.  58. 

Whisky  manufactured  in  Kentucky 
and  sent  by  the  distiller  into  Ohio  in 
order  to  be  reshipped  in  retail  quanti- 
ties to  consumers  in  local  option  terri- 
tory in  Kentucky,  whose  orders  have 
been  taken  by  the  distiller's  agents,  is 
not  the  subject  of  interstate  commerce. 
Crigler  v.  Commonwealth  (1905)  87  S. 
W.  276,  120  Ky.  512,  27  Ky.  Law  Rep. 
918;  Id.  (1905)  87  S.  W.  280,  27  Ky. 
Law  Rep.  925-927;  Id.  (1905)  87  S. 
W.  281. 

The  sale  of  picture  frames,  etc.,  by 
an  agent  acting  for  a  principal  in  an- 
other state,  where  the  pictures  were 
made  and  shipped  to  the  purchaser, 
constituted  interstate  commerce,  and 
hence  the  agent  was  not  subject  to  a 
state  law  (Acts  Ky.  1906,  p.  202)  im- 
posing a  license  tax  on  picture  solici- 
tors. Commonwealth  v.  Baldwin 
(1906)  96  S.  W.  914,  29  Ky.  Law  Rep. 
1074. 

Where  the  goods,  for  the  uncollected 
price  of  which  the  note  sought  to  be 
enforced  was  given,  were  shipped  to 
an  agent  in  Tennessee  for  sale  and  de- 
livery by  him  in  that  state,  the  inter- 
state character  of  the  goods  ceased  up- 
on delivery  to  the  agent  in  Tennessee, 
so  that  it  cannot  be  claimed  that  the 
transaction  out  of  which  the  debt  arose 
was  interstate  commerce,  so  as  to  make 
the  note  valid,  though  the  principal  had 
not  complied  with  the  Tennessee  laws 
to  entitle  it  to  do  business  within  the 
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state.  Ore's  Adm'r  v.  Orr  (1914)  163 
8.  W.  757,  157  Ky.  570. 

Sale  of  machinery  by  foreign  corpo- 
ration through  traveling  salesmen  held 
interstate  transaction,  despite  measure- 
ments of  proposed  location  taken  by 
agent.  Louisville  Trust  Co.  v.  Bayer 
Steam  Soot  Blower  Co.  (Ky.  1915)  179 
S.  W.  1034. 

Accused,  who  took  orders  for  goods 
which  were  to  be  filled  without  the 
state,  held  engaged  in  interstate  com- 
merce. State  v.  Littlefield  (1914)  91 
A.  945,  112  Me.  214. 

Where  a  Connecticut  corporation 
maintained  a  Boston  office,  the  sale  and 
delivery  of  goods  to  citizens  of  Connec- 
ticut through  the  local  office  is  not  in- 
terstate commerce  for  that  reason. 
Marconi  Wireless  Telegraph  Co.  of 
America  v.  Commonwealth  (1914)  106 
N.  E.  310,  218  Mass.  558. 

On  a  prosecution  for  a  violation  of 
a  city  ordinance,  requiring  peddlers  to 
pay  a  license  fee,  it  appeared  that  de- 
fendant went  from  house  to  house  so- 
liciting orders  for  spices,  etc.,  that  he 
acted  as  an  agent  for  a  foreign  corpo- 
ration having  its  office  in  another  state, 
that,  when  he  received  a  number  of  or- 
ders, he  sent  them  to  a  city  in  another 
state,  and  that  the  goods  called  for  in 
such  orders  were  sent  to  him;  an  ac- 
count being  kept  with  him  alone,  the 
goods  when  received  by  him  not  being 
packed  or  marked  for  the  individual 
customers.  It  was  also  shown  that  he 
sold  some  goods  from  a  stock  kept  on 
hand,  and  distributed  premiums  out  of 
stock  on  hand.  Held  that,  from  such 
facts,  together  with  the  presumption 
that  the  corporation  had  voluntarily  ap- 
plied to  be  admitted  to  do  business  in 
the  state  on  the  footing  of  a  domestic 
corporation,  under  Comp.  Laws  Mich. 
i  8574,  avoiding  all  contracts  made  by 
foreign  corporations  until  the  payment 
of  a  certain  tax,  defendant  could  not 
escape  liability,  on  the  ground  that  he 
was  engaged  in  interstate  commerce. 
People  v.  Smith  (1907)  110  N.  W. 
1102,  147  Mich.  391,  13  Detroit  Leg. 
N.  1068;  Grand  Union  Tea  Co.  v.  City 
of  Ionia  (1911)  130  N.  W.  339,  18 
Detroit  Leg.  N.  32. 

Sales  of  goods  by  a  corporation  situ- 
ated without  a  state  to  a  resident  of 
the  state,  though  made  through  travel- 
ing salesmen  or  agents  sent  into  the 
state,  to  be  shipped  to  the  purchaser, 
constitute  interstate  commerce,  and 
are  not  subject  to  prohibition  or  regu- 
lation by  the  state  constitution  or  stat- 
utes against  foreign  corporations  doing 
business  within  the  state.  Imperial 
Curtain  Co.  v.  Jacob  (1910)  127  N.  W. 
772,  17  Detroit  Leg.  N.  751. 

Where  plaintiff,  a  foreign  corporation, 
sent  a  traveling  salesman  into  Michigan 
to  sell  goods  to  retailers,  and  the  goods 
were  delivered  from  the  agent's  trunks, 
the  exhibition  of  the  goods,  the  offer 
to  sell,  and  the  sale  and  delivery,  all 
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taking  place  within  the  state,  the  trans- 
actions did  not  constitute  interstate 
commerce.  Despres,  Bridges  &  Noel 
v.  Zierleyn  (1910)  128  N.  W.  760,  163 
Mich.  399,  17  Detroit  Leg.  N.  925. 

A  foreign  corporation  appointing  a 
resident  sales  agent  and  agreeing  to  de- 
liver to  the  agent  the  goods  f.  o.  b.  at 
points  outside  state,  held  engaged  in 
interstate  commerce,  and  not  subject 
to  Pub.  Acts  Mich.  1901,  No.  206,  as 
amended  by  Pub.  Acts  1903,  No.  34, 
regulating  foreign  corporations  doing 
business  in  the  state.  Standard  Fashion 
Co.  y.  Cummings  (Mich.  1915)  153  N. 
W.  814. 

A  foreign  corporation,  selling  goods 
on  orders  from  salesmen  or  by  mail, 
and  shipping  only  on  such  orders,  is 
engaged  in  interstate  commerce,  and 
not  within  Gen.  St.  Minn.  1913,  §§  620ft- 
6208.  Victor  Talking  Mach.  Co.  v. 
Lucker  (1915)  150  N.  W.  790,  128 
Minn.  171. 

Defendant,  having  taken  orders  for 
groceries  in  Missouri,  sent  them  to 
wholesale  grocers  in  Illinois,  where  the 
different  articles  were  made  up  in  pack- 
ages, and  all  shipped  together  in  one  or 
more  large  boxes  and  barrels  to  the 
grocers'  own  order  in  Missouri,  with 
directions  to  their  agent  not  to  deliver 
the  goods  to  defendant  until  paid  for. 
Such  agent  received  the  goods  and  re- 
moved them  to  his  warehouse,  where 
the  bulk  was  broken,  and  the  different 
packages  for  each  customer  segregated 
and  delivered  to  them,  through  defend- 
ant, on  their  paying  the  price  to  de- 
fendant, and  he  delivering  the  money 
to  such  agent  Held,  that  the  sale  was 
not  a  transaction  in  interstate  com- 
merce. Town  of  Canton  v.  McDaniel 
(1905)  86  S.  W.  1092,  188  Mo.  207. 

An  agent  of  a  corporation,  having  its 
place  of  business  in  another  state,  took 
orders  for  unframed  crayon  portraits 
to  be  made  at  the  corporation's  place  of 
business,  and  left  with  each  purchaser 
a  memorandum  of  the  agreement  which 
recited  that  a  certain  price  should  be 
paid  for  the  portrait  on  delivery,  and 
that  while  the  purchaser  was  not  oblig- 
ed to  take  a  frame,  all  portraits  would 
be  delivered  in  frames.  Subsequently 
defendant  delivered  the  portraits  as 
agent  of  the  corporation,  and  urged  the 
purchasers  to  purchase  the  frames. 
Held,  that  the  transactions  in  regard  to 
the  portraits  constituted  interstate 
commerce,  so  that  defendant  could  not 
be  required  to  take  out  a  peddler's  li- 
cense, but  the  transactions  in  regard  to 
the  frames  did  not  constitute  interstate 
commerce.  State  v.  Looney  (Mo.  1906) 
97  S.  W.  934,  affirming  judgment  (App. 
1906)  96  S.  W.  316. 

A  foreign  corporation  manufacturing 
its  machinery  in  the  state  of  its  origin 
constitutes  a  resident  of  Missouri  its 
sales  agent  in  Missouri  and  other 
states.  The  contracts  procured  by  the 
agent  for  machinery  were  not  effective 
until  approved  by  the  foreign  corpora- 


tion at  its  home  office.  The  agent  pro- 
cured a  contract  for  machinery  for  a 
resident  of  Missouri,  and  the  foreign 
corporation  accepted  it  and  manufac- 
tured the  machinery  called  for.  The 
contract  called  for  delivery  f.  o.  b.  cars 
at  the  home  office  of  the  corporation, 
and  required  it  to  furnish  men,  if  re- 
quired, to  start  the  machinery.  The 
agent  had  no  power  to  make  collections, 
and  he  was  paid  by  the  foreign  corpo- 
ration from  its  home  office.  The  for- 
eign corporation  performed  its  part  of 
the  contract  It  had  no  property  in 
Missouri.  Held,  that  the  transaction 
was  interstate  commerce,  and  Rev.  St. 
Mo.  1909,  §§  3037,  3039,  3040,  requir- 
ing a  foreign  corporation  to  obtain  a 
certificate  to  do  business  in  the  state  in 
order  to  sue  in  the  courts  of  the  state, 
did  not  prevent  the  foreign  corporation 
from  maintaining  an  action  on  the  con- 
tract in  the  courts  of  Missouri  Chuse 
Engine  &  Mfg.  Co.  v.  Vromania  Apart- 
ment Co.  (Mo.  App.  1911)  133  S.  W. 
624. 

A  contract  made  with  a  foreign  cor- 
poration for  soliciting  orders  for  books 
published  by  the  corporation,  to  be  im- 
ported into  Missouri  and  delivered  by 
the  company's  agent  direct  to  the  sub- 
scribers ordering  them,  related  to  in- 
terstate commerce.  Security  State 
Bank  v.  Simmons  (1913)  157  S.  W.  585, 
251  Mo.  2. 

Where  a  sales  agent  of  a  foreign  cor- 
poration located  in  a  sister  state  took 
orders  in  a  city  for  merchandise  for 
future  delivery,  and  mailed  them  to  the 
corporation,  where  each  article  was 
separately  wrapped  and  then  shipped 
,  together  to  the  agent,  who  delivered 
them  to  the  respective  purchasers,  the 
corporation  and  the  agent  were  engaged 
in  interstate  commerce.  Jewel  Tea  Co. 
v.  City  of  Carthage  (Mo.  1914)  165  S. 
W.  743. 

Sale  of  goods  by  a  foreign  corpora- 
tion through  an  agent  taking  orders 
from  house  to  house  and  sending  them 
to  the  corporation  to  be  filled  and  deliv- 
ered by  such  agent  held  interstate  com- 
merce, so  that  the  agent  was  not  sub- 
ject to  a  local  tax  imposed  on  mer- 
cantile agents.  Fleming  v.  City  of 
Mexico  (Mo.  1914)  171  S.  W.  321. 

A  foreign  corporation  may,  by  agents, 
sell  by  sample  its  goods  in  sister  states 
and  have  them  transported  to  buyers 
without  interference  by  state  or  mu- 
nicipal authorities.  Kansas  City  v. 
McDonald  (Mo.  1915)  175  S.  W.  917. 

A  foreign  corporation,  manufacturing 
in  the  state  of  its  origin  food  products 
and  selling  them  by  agents  to  the  whole- 
sale trade  or  to  retailers,  held  engaged 
in  interstate  commerce.    Id. 

A  sale  of  goods  by  a  foreign  corpo- 
ration to  a  resident,  through  the  cor- 
poration's nonresident  broker,  held  in- 
terstate commerce,  and  the  corporation 
could  sue  without  first  complying  with 
the  law  of  the  state.  Dinuba  Farm- 
ers' Union  Packing  Co.  v.  J.  M.  Ander- 
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son  Grocer  Co.  (Mo.  App.  1916)  182  S. 
W.  1036. 

Act  N.  J.  March  20,  1889  (P.  L.  p. 
77),  prohibiting  the  sale  of  intoxicating 
liquors  without  a  license,  is  limited  to 
the  regulation  of  sales  within  the  state, 
and  a  resident  employe"  of  a  nonresident 
who  obtained  an  order  in  the  state  for 
liquors  to  be  furnished  by  the  nonres- 
ident, and  who  subsequently  procured 
the  liquor  and  delivered  the  same  in  the 
state  to  the  buyer,  did  not  violate  the 
act,  which,  if  construed  to  embrace  the 
transaction,  is  in  conflict  with  the  com- 
merce clause  of  the  constitution.  State 
v.  Coleman  (N.  J.  Sup.  1910)  77  A. 
1026. 

Where  the  only  business  carried  on 
by  a  nonresident  corporation  in  New 
York  was  that  of  soliciting  orders 
through  agents,  and  thereafter  shipping 
the  goods  direct  to  the  purchaser  from 
the  home  factory,  the  business  cannot 
be  taxed  under  Laws  N.  Y.  1880,  c 
542,  providing  for  the  taxation  of  fran- 
chises of  foreign  corporations,  since 
such  tax  would  be  a  burden  on  inter- 
state commerce.  People  v.  Roberts 
(1S98)  50  N.  Y.  S.  353,  27  App.  Div. 
455,  5  N.  Y.  Ann.  Cas.  279. 

A  foreign  corporation,  which  manufac- 
tures and  sells  shoes  through  an  agent, 
is  engaged  in  interstate  commerce.  M. 
D.  Wells  Co.  t.  V.  J.  Howard  &  Co. 
(Okl.  1915)  151  P.  616. 

Sales  of  carriages  by  agents  passing 
through  the  country  held  to  have  been 
made  in  Iowa  so  as  to  constitute  in- 
terstate commerce.*  Spaulding  v.  Mc- 
Nary  (Or.  1913)  130  P.  391,  rehear- 
ing denied  Id.  1128. 

It  is  interstate  commerce,  and  not  a 
doing  of  business  in  Pennsylvania,  with- 
in Act  April  22.  1874  (P.  L.  108),  and 
Act  June  1,  1S89  (P.  L.  420),  requir- 
ing the  establishment  of  an  office  and 
appointing  of  an  agent  within  the  state, 
for  a  foreign  corporation,  which  has 
its  capital  invested  and  manufactures 
its  goods  in  another  state,  to  deliver  its 
goods  in  Pennsylvania  on  orders.  Mer- 
shon  &  Co.  v.  Pottsville  Lumber  Co. 
(1898)  40  A.  1019.  187  Pa.  12,  42  Wkly. 
Notes  Cas.  309,  67  Am.  St  Rep.  560. 

Under  Const,  art.  1,  $  8,  confiding 
to  congress  the  power  to  regulate  inter- 
state commerce,  an  ordinance  of  a  city, 
fixing  a  special  license  tax  for  all  occu- 
pations carried  on  within  said  city,  is 
void  as  to  the  agent  of  a  nonresident 
company,  engaged  in  delivering  pictures 
under  a  contract  previously  made  be- 
tween the  customer  and  said  company, 
and  selling  frames  to  customers  only, 
with  whom  the  purchase  of  the  same  is 
voluntary,  and  independent  of  the  con- 
tract for  the  picture.  City  of  Laurens 
v.  Elmore  (1809)  33  S.  E.  560,  55  S. 
C.  477,  45  L.  R.  A.  249. 

After  alcohol  had  been  delivered  to 
the  consignee  at  the  railroad  station, 
it  was  no  longer  protected  as  interstate 
commerce,  if  held  for  unlawful  use. 
State  v.  Messervy  (S.  C.  1910)  68  S. 
B.  766,  86  S.  C.  501. 
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A  salesman  representing  a  foreign 
mercantile  corporation  solicited  orders 
for  merchandise,  to  be  paid  for  on  de- 
livery If  found  as  represented.  When 
the  canvass  of  the  community  was  com- 
pleted, the  salesman  classified  the  mer- 
chandise called  for  in  the  several  indi- 
vidual orders  obtained,  ascertained  the 
quantity  of  each  article,  and  sent  to  his 
employer  one  general  order  covering 
the  aggregate  number  or  quantity  of 
articles  of  each  class.  The  goods  thus 
ordered  were  packed  in  large  boxes  and 
barrels  and  shipped  by  a  common  car- 
rier to  a  point  designated  by  the  sales- 
man, to  whom  the  bill  of  lading  was 
sent.  Upon  receipt  of  the  goods  the 
salesman  opened  the  boxes  and  arrang- 
ed the  goods  for  delivery  to  the  pur- 
chasers on  payment  of  the  purchase 
price.  The  money  received  on  delivery 
of  the  goods  was  remitted  to  the  em- 
ployer. Held,  that  the  corporation  was 
not  engaged  in  interstate  commerce,  but 
in  the  business  of  a  retail  merchant  in 
the  community  in  which  the  transac- 
tions were  made,  rendering  it  liable  for 
the  privilege  tax  imposed  upon  local 
merchants.  Loverin  &  Brown  Co.  v. 
Tansil  (1907)  102  S.  W.  77,  118  Tenn. 
717. 

A  corporation  domiciled  in  Kansas, 
through  its  commercial  agents,  solicited 
business  and  sold  and  shipped  goods 
and  merchandise  to  points  in  other 
states.  Held,  that  such  transactions 
were  interstate  commerce.  Bateman  v. 
Western  Star  Milling  Co.  (1892)  1  Tex. 
Civ.  App.  90,  20  S.  W.  931. 

A  foreign  manufacturer  made  bag- 
gies, and  shipped  thorn  into  the  state 
in  carload  lots  and  smaller  quantities, 
which  were  peddled  through  the  country 
by  salaried  employes,  who  sold  for  cash 
and  on  time,  receiving  payment  and 
notes  as  the  agents  of  the  employer. 
When  a  buyer  desired  a  vehicle  of  a 
'peculiar  make,  his  order  was  sent  to 
the  manufacturer,  where  the  vehicle 
was  made  as  desired,  and,  if  paid  for. 
was  shipped  direct  to  the  buyer;  other- 
wise, it  was  delivered  by  one  of  the 
employe's,  who  received  the  payment 
Held,  that  such  transaction  constituted 
interstate  commerce,  and  the  employe" 
was  not  liable  to  a  state  occupation  tax. 
Kirkpatrick  v.  State  (1901)  60  S.  W. 
762,  42  Tex.  Cr.  R.  459. 

A  person  acting  as  a  manufacturer's 
agent,  taking  orders  for  stoves  to  be 
shipped  from  the  factory  into  another 
state  in  three  separate  parcels,  and  to 
be  delivered  and  set  up  by  another  em- 
ploye" of  the  manufacturer,  is  not  en- 
gaged in  peddling  stoves,  within  Act 
Tex.  1899,  requiring  that  every  person 
peddling  cooking  stoves  shall  pay  an 
occupation  tax,  but  is  an  agent,  within 
the  protection  of  the  interstate  com- 
merce clause  of  the  constitution.  Hat- 
kins  v.  State  (Tex.  Cr.  App.  1903) 
75  S.  W.  26. 

A  foreign  corporation,  selling  goods 
in  the  state  through  an  agency,  is  *0} 
required  to  obtain  a  permit  to  do  busi- 
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ness  in  the  state.  Hallwood  Cash  Reg- 
ister Co.  v.  Berry  (1904)  80  S.  W.  857, 
35  Tex.  Civ.  App.  554. 

In  a  prosecution  for  violating  a  local 
option  law  it  appeared  that  defendant 
was  soliciting  orders  for  whisky;  that 
witness  gave  defendant  an  order  which 
he  filled  out  on  a  house  in  Kentucky; 
that  some  time  afterwards  the  whisky 
came  C.  O.  D.  by  express  and  witness 
paid  the  express  agent  the  charges,  and 
that  witness  never  paid  defendant  any 
money  for  the  whisky.  It  further  ap- 
peared that  defendant  received  a  com- 
mission on  all  whisky  orders  taken  by 
him  where  the  whisky  was  accepted  by 
the  consignees,  but  that  whisky  ordered 
and  not  accepted  by  the  consignee  was 
shipped  back  at  defendant's  expense. 
Held,  that  the  sale  was  protected  as 
interstate  commerce.  Donley  v.  State 
(Tex.  Cr.  App.  1905)  89  S.  W.  553. 

Defendant  gave  plaintiffs'  agent  in 
Texas  an  order  for  goods,  which  he 
forwarded  to  plaintiffs  in  Ohio,  where 
they  accepted  it,  shipping  the  goods 
from  there  to  Texas.  Held,  that  the 
transaction  was  interstate  commerce, 
and  so  not  covered  by  the  Texas  anti- 
trust law  (Laws  1903,  c.  94).  Eclipse 
Paint  &  Mfg.  Co.  v.  New  Process  Roof- 
ing &  Supply  Co.  (Tex.  Civ.  App.  1909) 
120  S.  W.  532. 

A  sale  by  a  foreign  corporation  of 
goods  to  be  shipped  to  Texas  from  its 
factory  in  another  state,  subject  to  the 
approval  of  the  corporation  at  its  home 
office  in  the  state  of  its  origin,  is  an  in- 
terstate transaction.  State  v.  Racine 
Sattley  Co.  (Tex.  Civ.  App.  1911)  134 
S.  W.  400. 

A  foreign  corporation  employing  trav- 
eling agents  in  the  state  to  solicit  or- 
ders for  merchandise,  and  shipping  to 
the  state  merchandise  to  fill  the  orders, 
is  engaged  in  interstate  commerce,  and 
is  not  within  Rev.  St.  Tex.  1911,  arts. 
3314,  1318,  requiring  foreign  corpora- 
tions to  obtain  a  permit  to  transact 
business  in  the  state.  Erwin  v.  E.  I. 
Du  Tont  De  Nemours  Powder  Co.  (Tex. 
Civ.  App.  1913)  156  S.  W.  1097. 

The  sale  of  goods  by  a  citizen  of  one 
state  to  a  citizen  of  another  state  which 
are  to  be  shipped  from  one  to  the  oth- 
er is  "interstate  commerce,"  though  the 
sale  is  made  by  the  seller's  agent  in  the 
buyer's  state.  J.  R.  Watkins  Medical 
Co.  v.  Johnson  (Tex.  Civ.  App.  1913) 
162  S.  W.  394. 

That  a  foreign  corporation  sends  its 
agents  into  the  state  to  solicit  orders 
does  not  cause  sales  made  by  such  cor- 
poration, where  consummated  outside 
of  the  state,  to  lose  their  standing  as 
interstate  commerce.  American  Mfg. 
Co.  v.  Skidmore  Drug  &  Furniture  Co. 
(Tex.  Civ.  App.  1914)  170  S.  W.  128. 

A  city  ordinance  designated  as  ped- 
dlers persons  taking  orders  within  the 
**ity  for  groceries,  etc.,  and  imposed  a 
penalty  upon  such  persons  for  taking 
orders  without  paying  a  license  fee. 
Defendant  was  convicted  of  taking  or- 
ders for  teas,  etc.,  without  a  license, 


for  a  firm  in  another  state  which  had 
no  agency  or  branch  business  in  the 
state,  defendant  taking  orders  by  sam- 
ple and  sending  them  to  his  firm,  which 
filled  them,  by  shipping  unbroken  pack- 
ages to  the  buyers  in  this  state,  and 
delivering  them  by  persons  other  than 
its  solicitors.  Held,  that  the  ordinance 
was  a  regulation  of  interstate"  com- 
merce, and  it  was  immaterial  that  It  did 
not  discriminate  between  residents  and 
nonresidents,  or  that  it  might  have 
been  a  valid  police  regulation  as  to 
intrastate  sales.  State  v.  Glasby  (1908) 
97  P.  734,  50  Wash.  598;  Same  v.  Da- 
vis (1908)  97  P.  737,  50  Wash.  704. 

Soliciting  orders  or  making  a  contract 
for  the  sale  of  goods  in  one  state,  and 
which  by  the  order  or  contract  are  to 
reach  the  purchasers  in  another,  is 
an  inherent  part  of  the  commerce  con- 
sisting of  the  whole  transaction.  Lov- 
erin  &  Browne  Co.  v.  Travis  (Wis. 
1908)  115  N.  W.  829. 

A  transaction  wherein  a  foreign  cor- 
poration shipped  building  material  f. 
o.  b.  cars  in  Wisconsin  from  Illinois, 
where  the  material  was  manufactured, 
pursuant  to  an  order  received  by  its 
salesman  in  Wisconsin  and  approved  at 
the  company's  home  office  in  Illinois, 
constituted  interstate  commerce  within 
the  federal  constitution,  and  hence  the 
corporation  is  not  prevented  from  suing 
on  a  claim  arising  from  the  transaction 
because  it  has  not  complied  with  St. 
Wis.  1898,  §  1770b,  prescribing  re- 
quirements before  a  foreign  corpora- 
tion may  lawfully  do  business  in  Wis- 
consin. United  States  Gypsum  Co.  v. 
Gleason  (Wis.  1908)  116  N.  W.  238. 

Plaintiff's  assignor,  an  Iowa  corpora- 
tion, not  having  complied  with  the  law 
so  as  to  entitle  it  to  do  business  in 
Wisconsin,  procured  an  order  for  goods 
from  defendant  through  its  traveling 
salesman  in  Wisconsin,  who  forwarded 
the  order  to  the  corporation's  place  of 
business  in  Iowa  where  the  order  was 
filled  and  the  goods  shipped  to  the 
buyer  in  Wisconsin.  Held,  that  such 
transaction  involved  a  physical  transfer 
of  merchandise  from  the  possession 
and  title  of  the  seller  in  Iowa  to  the 
possession  and  ownership  of  the  buyer 
in  Wisconsin,  and  was  therefore  inter- 
state commerce,  as  to  which  St.  Wis. 
1898,  |  1770b,  prohibiting  actions  on 
contracts  made  by  foreign  corporations 
in  Wisconsin,  which  had  failed  to  file 
their  articles  with  the  Secretary  of 
State,  etc.,  was  inapplicable.  Ady  v. 
Barnett  (1910)  124  N.  W.  1061,  142 
Wis.  18. 

Where  a  traveling  agent  solicited  or- 
ders for  portraits  and  picture  frames, 
and  sent  such  orders  to  the  home  of- 
fice of  the  concern,  in  another  state, 
from  which  the  articles  ordered  were 
subsequently  shipped,  consigned  to  the 
company,  and  then  delivered  by  the 
agent  to  the  customers,  and  the  prices 
agreed  on  at  the  time  the  order  was 
given  collected,  the  contract  is  one  of 
the   state   wherein   the   home  office  is 
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located,  and  the  goods  remain  subject 
to  interstate  commerce  regulations,  the 
delivery  by  the  agent  to  the  persons 
ordering  them  not  constituting  a  sale 
by  him  within  the  state.  State  v.  Wil- 
lingham  (1900)  62  P.  797,  52  U  R.  A. 
198,  9  Wyo.  290,  87  Am.  St.  Rep.  948. 
A  nonresident  who  solicits  orders 
among  'residents  of  the  state  for  ve- 
hicles manufactured  in  another  state, 
which  are  to  be  delivered  after  the  or- 
ders are  procured,  subject  to  the  ap- 
proval of  the  foreign  seller,  is  engaged 
in  interstate  commerce.  State  v.  Byles 
(Wyo.  1913)  136  P.  114. 

99.  —  Distribution  from  warehouse 
or  by  local  dealer.— A  contract  made  in 
New  York  by  residents  thereof  for  the 
sale  to  residents  of  another  state  of 
coffee  to  be  shipped  from  Rio  Janeiro 
to  New  York  City  by  a  designated 
steamer,  the  buyers  to  have  free  stor- 
age and  fire  insurance  for  the  first 
month  after  the  arrival  of  the  steam- 
er, and  the  storage  of  the  coffee  in  New 
York,  is  a  New  York  contract,  and  as 
such  is  governed  by  the  prohibition 
made  by  Laws  N.  Y.  1893,  c.  661,  g  41, 
against  the  sale  within  the  state  of 
adulterated  food  products.  Orossman 
v.  Lurman  (1904)  24  S.  Ot.  234,  192 
U.  S.  189,  48  L.  Ed.  401,  affirming 
judgment  (1902)  63  N.  E.  1097,  171 
N.  Y.  329,  98  Am.  St.  Rep.  599. 

A  state  is  not  precluded  by  the  com- 
merce clause  of  the  federal  constitu- 
tion from  imposing  a  merchants'  tax 
upon  a  nonresident  manufacturing  cor- 
poration which  bas  selected  a  city  of 
that  state  as  a  distributing  point,  and 
has  secured  a  local  transfer  company 
to  take  charge  of  its  products  when 
shipped  to  that  point,  assort  them, 
store  them  in  a  warehouse,  and  make 
delivery  in  the  original  packages  to  the 
customers  of  the  manufacturer,  either 
as  expressly  directed  by  it,  or  under 
general  directions  in  favor  of  its  recog- 
nized and  approved  customers,  whose 
names  were  furnished  to  the  transfer 
company,  Lince,  under  such  circum- 
stances, the  goods,  when  stored  in  the 
warehouse,  were  no  longer  in  transit, 
but  had  reached  their  destination,  and 
were  held  in  the  state  for  sale.  Amer- 
ican Steel  &  Wire  Co.  v.  Speed  (1904) 
24  Sup.  Ct.  365,  192  U.  S.  500,  48  L, 
Ed.  538,  affirming  judgment  (1903)  75 
S.  W.  1037,  110  Tenn.  524,  100  Am. 
St.  Rep.  814. 

The  tax  imposed  by  Pub.  Laws  N.  C. 
1903,  c.  247,  as  construed  by  the  state 
courts,  upon  such  local  business  of  a 
foreign  meat-packing  house  as  its  sales 
within  the  state  of  products  already 
stored  there  on  orders  received  after 
these  products  are  thus  stored,  is  not 
invalid  as  an  interference  with  inter- 
state commerce.  Armour  Packing  Co. 
v.  Lacy  (1906)  26  S.  Ct.  232,  200  U. 
S.  226,  50  L.  Ed.  451,  affirming  judg- 
ment Lacy  v.  Armour  Packing  Co. 
(1904)  47  S.  E.  53,  134  N.  C.  567. 

A     corporation     manufacturing     its 
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product  in  New  Jersey  and  buying 
from  other  manufacturers,  which  slap- 
ped from  there  to  its  warehouses  in 
Massachusetts  and  New  York,  from 
which  sales  are  made  and  in  Connecti- 
cut, is  engaged  in  interstate  commerce 
within  the  prohibition  of  the  Sherman 
Anti-Trust  Act  July  2,  1890.  Stand- 
ard Sanitary  Mfg.  Co.  v.  U.  S.  (1912) 
38  S.  Ct  9,  226  U.  8.  20,  57  L.  Ed. 
107,  affirming  decree  U.  S,  v.  Standard 
Sanitary  Mfg.  Co.  (C.  C.  1911)  191 
Fed.  172. 

The  decision  of  a  state  court  sustain- 
ing the  defense  of  illegality,  under 
Laws  Miss.  1908,  c  115,  prohibiting 
the  sale  of  malt  liquors,  to  a  suit 
brought  by  a  nonresident  manufactur- 
er of  a  beverage  to  recover  the  amount 
which  a  local  dealer  agreed  to  pay  for 
the  exclusive  rixht  to  make  local  sales, 
does  not  involve  the  denial  of  any  right 
incident  to  interstate  commerce,  wher* 
such  agreement  contained  no  sugges- 
tion that  the  contemplated  resales  were 
to  be  made  in  the  original  imported 
packages,  but  was  broad  enough  to  in- 
clude other  sales,  and  hence  encounter- 
ed the  local  statute  as  applied  to  trans- 
actions outside  the  protection  accord- 
ed by  the  federal  constitution  to  inter- 
state commerce.  Purity  Extract  & 
Tonic  Co.  v.  Lynch  (1912)  33  Sup.  Ct 
44,  226  U.  S.  192,  57  L.  Ed.  184. 

Where  a  manufacturing  corporation 
of  New  Jersey  made  annual  factorage 
contracts  with  a  corporation  in  Colo- 
rado, which  latter  corporation  receiv- 
ed, stored,  and  sold  the  merchandise  at 
its  expense  in  consideration  of  the  fac- 
torage secured  by  it,  the  making  of  the 
contracts  and  their  performance  by  the 
New  Jersey  corporation  were  transac- 
tions of  interstate  commerce,  which 
could  not  be  prohibited  or  trammeled 
by  the  legislature  of  the  state  of  Colo- 
rado. Butler  Bros.  Shoe  Co.  v.  United 
States  Rubber  Co.  (1907)  156  Fed.  1, 
84  C.  C.  A.  167,  writ  of  certiorari  de- 
nied (1908)  29  Sup.  Ct.  686,  212  U.  S. 
577,  53  L.  Ed.  658. 

Where  a  corporation  of  one  state 
sends  its  manufactured  goods  into  an- 
other state,  in  car-load  lots,  and  its 
agents  take  the  same,  in  small  quanti- 
ties, from  a  central  storehouse,  and 
carry  them  about  the  country,  selling 
and  delivering  them  directly  to  pur- 
chasers, such  agents  are  not  engaged 
in  selling  goods  by  sample,  nor  in  in- 
terstate commerce.  American  Harrow 
Co.  v.  Shaffer  (C.  C.  1895)  68  Fed. 
750,  appeal  dismissed  (1897)  17  Sun. 
Ct.  991,  166  U.  S.  718,  41  L.  Ed.  1187. 

An  ordinance  of  the  cify  of  Titus- 
ville,  Pa.,  requiring  the  payment  of  a 
license  fee  from  all  persons  soliciting 
orders  for  goods,  books,  etc,  is  void 
as  a  regulation  of  interstate  commerce, 
in  so  far  as  it  is  applied  to  an  agent 
soliciting  orders  for  books,  to  be  filled 
on  the  approval  of  his  principal  in  New 
York,  notwithstanding  that  the  books 
are  sent  from  a  storehouse  in  Pitts- 
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burg,  which  is  kept  replenished  from 
the  main  office  in  New  York.  In  re 
Nichols  (C.  C.  1891)  48  Fed.  164;  In 
re  Tyerman  (C.  C.  1891)  Id.  167. 

An  ordinance  requiring  the  payment 
of  a  license  fee  from  all  persons  solic- 
iting orders  for  goods,  books,  etc.,  can- 
not be  upheld  on  the  ground  that  it  is 
a  police  regulation  designed  to  protect 
the  inhabitants  from  the  unwarranta- 
ble intrusions  of  such  canvassers,  since 
by  paying  the  fee  the  business  may  be 
carried  on  without  restraint.     Id. 

A  manufacturing  company  which 
makes  its  product  in  one  state  and 
stores  it  in  warerooms  in  other  states, 
where  it  is  sold,  the  trade  extending 
over  several  states,  is  engaged  in  in- 
terstate commerce.  U.  S.  v.  Standard 
Sanitary  Mfg.  Co.  (C.  C.  1911)  191 
Fed.  172,  decree  affirmed  Standard 
Sanitary  Mfg.  Co.  v.  U.  S.  (1912)  33 
S.  Ct.  9,  226  U.  S.  20,  57  L.  Ed.  107. 

An  agent  of  a  foreign  stove  manu- 
facturer, having  no  place  of  business 
in  .the  state,  who  takes  from  a  tempo- 
rary warehouse  stoves  shipped  by  the 
manufacturer  from  its  home  office  aft- 
er its  acceptance  of  orders  procured  by 
its  salesmen  selling  by  sample,  and  pro- 
curing orders  and  notes  for  the  price 
and  transmitting  them  to  the  home  of- 
fice for  approval,  and  who  delivers  the 
same  in  the  original  form  to  the  buy- 
ers, is  not  within  a  municipal  ordinance 
imposing  a  license  on  agents  selling 
stoves,  etc.;  he  being  engaged  in  in- 
terstate commerce.  Lee  v.  Intendant 
and  Town  Councilmen  of  La  Fayette 
(Ala.  1907)  45  So.  294. 

The  interstate  commerce  clause  has 
no  application  to  sales  of  goods  in  this 
state,  when  it  appears  that  the  same 
had  been  manufactured  in  another 
state,  shipped  in  quantities  to  an  agent 
of  the  manufacturer  residing  in  Geor- 
gia, by  him  deposited  in  a  warehouse, 
and  from  thence  delivered  on  retail  or- 
ders obtained  by  a  traveling  agent  of 
the  manufacturer.  Duncan  v.  State 
(1808)  30  S.  E.  755,  105  Ga.  457. 

Where  goods  manufactured  in  anoth- 
er state  were  shipped  to  a  warehouse 
in  this  state,  and  at  that  point  distrib- 
uted among  customers,  who,  after  such 
shipment,  had  purchased  different  arti- 
cles of  these  goods  from  a  person  go- 
ing from  house  to  bouse  exhibiting 
samples  and  taking  orders,  the  sales 
so  made  did  not  constitute  interstate 
commerce.  L.  B.  Price  Co.  v.  City  of 
Atlanta  (1898)  31  S.  E.  619,  105  Ga. 
358. 

A  New  Jersey  corporation  engaged 
in  the  sale  and  distribution  of  teas, 
coffees,  and  spices  maintained  a  ware- 
house in  Grand  Rapids,  from  which  its 
trade  in  Michigan  was  supplied.  The 
corporation  furnished  defendant  with  a 
horse  and  wagon,  and  he  solicited  or- 
ders from  door  to  door,  and  at  inter- 
vals ordered  from  the  warehouse  at 
Grand  Rapids  a  sufficient  amount  of 
goods  to  fill  the  same,  whereupon  he 


delivered  the  goods  to  his  customers, 
collected  the  price,  retained  the  com- 
mission, and  remitted  the  balance. 
The  house  at  Grand  Rapids  did  not 
know  what  customers  defendant  had, 
or  their  names,  and  simply  filled  de- 
fendant's orders  for  the  goods.  Held, 
that  defendant  was  not  engaged  in  in- 
terstate commerce,  so  as  to  exempt 
him  from  liability  under  a  city  ordi- 
nance prohibiting  peddling  without  a 
license.  City  of  Muskegon  v.  Zeeryp 
(1903)  96  N,  W.  502,  134  Mich.  181, 
10  Detroit  Leg.  N.  ,519. 

Foreign  corporation  which  retaining 
title,  shipped  proprietary  medicines  in- 
to state  to  salesman  who  retailed  them 
about  the  country,  devoting  entire  time 
to  the  business,  held  not  engaged  in  in- 
terstate commerce.  E.  A  Lange  Med- 
ical Co.  v.  Brace  (Mich.  1915)  152  N. 
W.  1026. 

The  legislature  of  a  state  has  power 
to  regulate  the  domestic  sale  at  retail 
of  adulterated  foods  to  consumers 
though  lawfully  shipped  into  the  state 
and  sold  to  retailers  in  interstate  com- 
merce. Armour  &  Co  v.  Bird  (1909) 
123  N.  W.  580,  159  Mich.  1,  16  Detroit 

Leg.  N.  798. 

A  contract  for  a  foreign  corporation 
engaged  in  manufacturing  organs, 
which  appointed  defendant,  a  retail 
dealer  in  this  state,  its  agent  for  the 
sale  of  organs,  consigned  to  the  dealer 
to  be  kept  in. stock  and  sold  on  a  com- 
mission, was  not  one  relating  to  inter- 
state commerce  so  as  to  be  exempt 
from  the  operation  of  the  statute  re- 
lating to  foreign  corporations,  but 
merely  a  contract  establishing  a  branch 
agency.  Farrand  Co.  v.  Walker 
(1913)    155  S.  W.  68,  169  Mo.   App. 

602-  ... 

The  shipment  of  goods  into  the  state 

by  a  foreign  corporation  for  storage 
and  sale  on  commission  is  an  interstate 
transaction,  and  such  corporation  in  so 
doing  is  not  amenable  to  Rev.  Codes 
N.  D.  1905,  §§  4695-4699,  forbidding  a 
foreign  corporation  to  transact  busi- 
ness within  the  state  until  it  shall  have 
filed  with  the  secretary  of  state  a  copy 
of  its  charter,  and  requiring  such  cor- 
poration to  file  a  power  of  attorney 
with  that  officer  constituting  him  its 
attorney,  on  whom  process  may  be 
served,  and  declaring  every  contract 
made  by  the  corporation  without  first 
having  complied  therewith  void.  Suck- 
er State  Drill  Co.  v.  Wirtz  Bros.  (N. 
D.  1908)  115  N.  W.  844. 

An  Indiana  corporation  had  an  ex- 
clusive sales  agent  in  Nebraska,  which 
was  in  possession  of  buggies  belonging 
to  the  principal.  The  contract  of 
agency  expired,  and  one  who  had  tak-' 
en  possession  of  the  former  agent's 
warehouse  sold  the  buggies  to  a  resi- 
dent of  South  Dakota  without  the 
owner's  authority.  Held,  that  the  In- 
diana corporation  after  the  expiration 
of  the  contract  of  agency  was  trans- 
acting an  interstate  business  so  far  aa 
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the  buggies  were  concerned,  and  could 
bring  replevin  in  Sooth  Dakota  to  re- 
cover them  without  complying  with 
Civ.  Code  S.  D.  {§  883,  885,  requiring 
a  foreign  corporation  before  doing 
business  in  the  state  to  file  with  the 
secretary  of  state  its  articles  of  incor- 
poration and  to  appoint  a  resident 
agent.  Rex  Buggy  Co.  v.  Dinneen  (S. 
D.  1909)  122  N.  W.  433. 

A  state  statute  imposing  conditions 
upon  the  sending  into  the  state  by  a 
foreign  manufacturing  corporation  of 
articles  to  be  sold  on  commission  by  lo- 
cal merchants  is  void,  as  interfering 
with  interstate  commerce.  Allen  v. 
Tyson-Jones  Buggy  Co.  (1897)  40  a 
W.  393,  714,  91  Tex.  22. 

Where  a  foreign  corporation,  by 
agent,  in  Texas,  sold  a  piano  stored 
in  that  state,  it  was  entitled  to  recov- 
er therein  on  notes  given  for  the  price, 
though  it  had  not  taken  out  a  permit 
to  transact  business  in  the  state,  as 
required  by  statute;  since  the  sale 
was  a  transaction  of  interstate  com- 
merce. Shaw  Piano  Co.  v.  Ford  (Tex. 
Civ.  App.  1897)  41  S.  W.  198. 

A  corporation  which  manufactures 
goods  out  of  the  state,  and  ships  them 
into  it  to  commission  merchants,  by 
whom  they  are  sold,  is  engaged  in  in- 
terstate commerce,  and  not  in  "trans- 
acting" or  "soliciting"  business  in  the 
state,  within  Rev.  St.  Tex.  art.  745, 
relative  to  permits.  Lasater  v.  Pur- 
cell  Mill  &  Elevator  Co.  (1899)  54  S. 
W.  425,  22  Tex.  Civ.  App.  33. 

A  petition,  in  an  action  by  the  state 
against  a  foreign  corporation  for  a 
violation  of  the  Texas  anti-trust  act  of 
1903  (Laws  1903,  c.  94),  which  al- 
leged that  the  foreign  corporation  was 
a  manufacturer  of  farming  implements 
and  vehicles;  that  it  contracted  with 
a  dealer  in  the  state  in  such  articles  to 
give  him  the  exclusive  sale  of  its  goods, 
the  latter  agreeing  not  to  buy  or  sell 
any  other  makes  of  like  goods;  that 
the  foreign  corporation  had  traveling 
salesmen  soliciting  business  throughout 
the  state;  that  the  contract  was  signed 
by  one  of  the  salesmen;  and  that  the 
foreign  corporation  was  a  wholesale 
dealer  in  farming  implements  and  ve- 
hicles— was  sufficient  as  against  a  gen- 
eral demurrer  to  show  that  it  was  the 
purpose  of  the  foreign  corporation  to 
sell  goods  under  the^  contract  at  the 
residence  of  the  dealer  in  Texas,  and 
that  it  was  its  purpose  that  the  con- 
tract should  be  carried  into  effect  in 
Texas,  so  that  the  transaction  was  not 
interstate  commerce,  but  was  subject  to 
the  state  anti-trust  laws.  State  v.  Ra- 
cine Sattley  Co.  (Tex.  Civ.  App.  1911) 
134  S.  W.  400. 

100.  Traffic  In  original  packages— In 
general.— An  original  package  of  intox- 
icating liquors  was  transported  by  rail 
from  another  state,  and  upon  being  un- 
loaded on  the  depot  platform,  and  be- 
fore delivery  to  the  consignee,  was  seiz- 
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ed  under  a  search  warrant  The  con- 
demnation proceedings  were  begun  be- 
fore the  enactment  by  congress  of  the 
"Wilson  Bill."  Held,  that  the  ship- 
ment was  a  lawful  act  of  interstate 
commerce,  and  the  liquors  were  not 
liable  to  seizure  under  the  law  of  Iowa 
relating  to  intoxicating  liquors.  Leisy 
▼.  Hardin  (1890)  135  U.  S.  100,  10 
Sup.  Ct  681,  34  L.  Ed.  128;  State  v. 
Corrick  (1891)  82  Iowa,  451,  48  N. 
W.  808. 

One  importing  a  proper  article  of  in- 
terstate commerce  into  a  state  may  sell 
it  in  the  original  package,  not  only  in 
person,  but  through  an  agent  having 
a  store  in  the  state.  SchoUenberger  v. 
Commonwealth  of  Pennsylvania  (1898) 
18  Sup.  Ct  757,  171  U.  S.  1,  43  L. 
Ed.  49. 

The  right  of  one  importing  into  a 
state  a  proper  article  of  interstate 
commerce,  to  sell  it  in  the  original 
package,  does  not  depend  on  whether 
the  package  is  suitable  for  retail  trade 
or  not;  the  right  to  sell  it  is  the  same 
whether  to  consumers  or  retail  dealers. 
Id. 

Act  Pa.  May  21,  1885,  forbidding  the 
manufacture  or  sale  of  any  oleaginous 
substance  or  compound  designed  to 
take  the  place  of  butter  or  cheese  made 
from  pure  milk  or  cream,  is  void  as  an 
interference  with  interstate  commerce, 
as  applied  to  pure  oleomargarine 
brought  into  the  state  and  sold  in  orig- 
inal packages.  SchoUenberger  v.  Com- 
monwealth of  Pennsylvania  (1898)  18 
Sup.  Ct.  757, 171  U.  S.  1,  43  L.  Ed.  49. 

One  importing  a  proper  article  of  in- 
terstate commerce  into  a  state  may 
sell  it  In  the  original  package,  not  only 
in  person,  but  through  an  agent  having 
a  store  in  the  state.    Id. 

Paper  packages  of  cigarettes  3  inch- 
es by  1%  inches  in  size,  containing  10 
cigarettes  without  any  shipping  ad- 
dress, taken  from  a  loose  pile  of  such 
packages  at  the  factory  by  an  express 
company  in  a  basket  furnished  by  it 
in  which  it  carries  them  and  from  which 
it  empties  them  on  the  counter  of  a 
consignee  in  another  state,  do  not 
constitute  original  packages  of  inter- 
state commerce,  and  hence  their  sale 
may  be  prohibited  by  a  state.  Aus- 
tin v.  Tennessee  (1900)  21  Sup.  Ct 
132,  139,  179  U.  S.  343,  45  L.  Ed. 
224. 

The  tax  imposed  on  cigarette  selling 
by  Code  Iowa,  {  5007,  is  not  an  invalid 
regulation  of  commerce  as  applied  to 
sales  at  retail  of  packages  of  ten  cig- 
arettes in  small  pasteboard  boxes,  seal- 
ed and  stamped  with  the  revenue 
stamp,  which  had  been  shipped  loose  to 
the  retailer  from  another  state  by  an 
express  company  which  merely  issued 
a  receipt  in  duplicate,  showing  the  num- 
ber of  packages  and  the  name  of  the 
consignee,  the  packages  not  being  sep- 
arately or  otherwise  addressed,  since 
such  a  box  can  in  no  just  sense  be  con- 
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aidered  an  original  package.  Cook  v. 
Marshall  County  (1905)  25  S.  Ct  233, 
196  U.  S.  261,  49  L.  Ed.  471,  affirming 
judgment  (1903)  93  N.  W.  872,  119 
Iowa,  384,  104  Am.  St  Rep.  238. 

Trade  in  fresh  meat  is  sufficiently 
shown  to  be  commerce  among  the 
states,  protected  from  restraint  by  Act 
July  2,  1890  (Com p.  St  f  8820  et 
seq.),  by  allegations  in  a  bill  charging 
meat  dealers  with  violations  of  that 
act,  which,  even  if  they  import  a  tech- 
nical passing  of  title  at  the  slaughter- 
ing* places  in  cases  of  sales,  also  im- 
port that  the  sales  are  to  persons  in 
other  states,  and  that  the  shipments 
to  other  states  are  pursuant  to  such 
sales,  and  by  allegations  charging  sales 
of  such  meat  by  their  agents  in  other 
states,  which  indicate  that  some,  at 
least,  of  the  sales  were  in  the  original 
packages.  Swift  &  Co.  v.  U.  S. 
(1905)  25  S.  Ct  276,  196  U.  S.  375,  49 
L.  Ed.  518. 

Each  separate  bottle  shipped  by  a 
manufacturer  to  a  local  dealer  under 
a  contract  for  an  agreed  price  per  cask 
and  per  case  is  not  an  original  pack- 
age exempt  from  the  interdiction  of 
Laws  Miss.  1908,  c.  115,  prohibiting 
sales  of  malt  liquors.  Purity  Extract 
&  Tonic  Co.  v.  Lynch  (1912)  33  S.  Ct 
44,  226  XL  S.  192,  57  L.  Ed.  184,  af- 
firming judgment  (1911)  56  So.  316, 
100  Miss.  650. 

Small  packages  of  a  food  preserva- 
tive, suitable  for  consumer  and  sold 
separately  in  various  lots,  held  not 
original  packages,  though  respectively 
in  original  envelopes,  so  as  to  escape 
prohibition  of  Hurd's  Rev.  St  111. 
1913,  c.  127b,  ff  8,  22,  against  sale  of 
food  preservatives  containing  boric 
add.  Price  v.  People  of  State  of  Illi- 
nois (1915)  35  S.  Ct  892,  238  U.  S. 
446,  59  L.  Ed.  1400,  affirming  judgment 
People  v.  Price  (1913)  101  N.  E.196, 
257  HL  587,  Ann.  Cas.  1914A,  1154. 

A  nonresident  of  a  state  may  import 
into  the  state  intoxicating  liquors  and 
sell  the  same  in  the  original  packages, 
and  so  long  as  they  remain  in  the  orig- 
inal packages  in  the  hands  of  the  im- 
porter they  do  not  become  so  inter- 
mingled with  the  common  mass  of  the 
property  of  the  state  as  to  leave  the 
protection  afforded  to  importations  by 
this  clause.  Allen  v.  Black  (C.  C. 
1890)  43  Fed.  228,  230. 

By  Act  Aug.  2,  1886  (Comp.  St  § 
6215  et  seq.),  oleomargarine  was  rec- 
ognized as  an  article  of  commerce  and 
put  under  the  control  of  a  national 
law  regulating  its  sale,  following  it  not 
only  through  the  course  of  manufac- 
ture, and  regulating  that,  but  following 
it  also  into  the  hands  of  the  wholesale 
dealers,  and  further  into  the  hands  of 
the  retail  dealer,  and  it  is  the  duty  of 
the  court  to  assume  that  the  act  will  be 
enforced  and  that  its  provisions  made 
to  prevent  fraud  will  be  effective.  Ole- 
omargarine   brought   into   a   state   in 


original  packages  is  within  the  protec- 
tion of  the  federal  constitution  and 
can  be  sold  in  the  packages  entirely  in- 
dependently of  a  state  statute,  and  sub- 
ject only  to  the  provisions  of  the  na- 
tional law.  But  the  instant  an  original 
package  is  opened  and  its  contents  ex- 
posed to  retail  they  thereby  become 
mingled  with  the  property  of  the  state, 
and  subject  in  every  respect  to  its  law. 
In  re  Worthen  (O.  O.  1891)  58  Fed. 
467,  469. 

Removing  the  lid  of  an  original  pack- 
age of  oleomargarine,  so  that  a  pro- 
spective buyer  may  examine  its  con- 
tents, is  not  such  a  breaking  of  the 
package  as  will  destroy  its  original 
character,  and  make  its  sale  punishable, 
under  Code  Md.  art  27,  g  90,  which  is 
unconstitutional  as  to  original  packages 
imported  from  another  state.  In  re 
McAllister   (C.  C.  1892)   51  Fed.  282. 

Acts  N.  C.  1891,  c.  331,  providing 
that  persons  selling  seed  in  packages 
unmarked  by  the,date  when  such  seed 
were  grown,  except  farmers  selling  seed 
in  open  bulk  to  other  farmers  or  gar- 
deners, shall  be  guilty  of  a  misde- 
meanor, is  unconstitutional  and  void 
in  so  far  as  it  applies  to  the  selling  of 
seed  in  original  packages  imported  from 
another  state.  In  re  Sanders  (C.  C. 
1892)  52  Fed.  802. 

The  Iowa  statute  prohibiting  the 
manufacture  or  sale  of  cigarettes  is  an 
interference  with  interstate  commerce, 
as  applied  to  sales  in  small  boxes,  con- 
taining 10  cigarettes  each,  of  cigarettes 
imported  in  that  form  from  other 
states  without  being  inclosed  in  other 
boxes  or  wrappers.  State  of  Iowa  v. 
McGregor  (C.  C.  1896)  76  Fed.  956. 

An  original  package,  within  the  mean- 
ing of  the  law  of  interstate  commerce, 
id  the  package  delivered  by  the  im- 
porter to  the  carrier  at  the  initial  point 
of  shipment,  in  the  exact  condition  in 
which  it  was  shipped.  In  the  case  of 
liquors  in  bottles,  if  the  bottles  are 
shipped  singly,  each  is  an  original  pack- 
age, but  if  a  number  ate  fastened  to- 
gether, and  marked,  or  are  packed  in 
a  box,  barrel,  crate,  or  other  recepta- 
cle, such  bundle,  box,  barrel,  crate,  or 
receptacle  constitutes  the  original  pack- 
age. Guckenheimer  v.  Sellers  (C.  C. 
1897)  81  Fed.  997. 

Sales  of  intoxicating  liquors  .in  South 
Carolina  by  citizens  of  other  states,  in 
the  original  packages  in  which  they  are 
imported  into  the  state,  are  subject  to 
the  regulations  imposed  by  the  dispen- 
sary law  of  the  state  as  to  the  .times 
and  quantities  in  which,  and  the  per- 
sons to  whom,  they  may  be  made,  and 
all  such  provisions  as  are  in  the  na- 
ture of  police  regulations.  Moore  v. 
Bahr  (C.  C.  1897)  82  Fed.  19. 

A  liquor  dealer  who  is  a  citizen  of 
another  state  has  a  right  to  store  liq- 
uors in  original  packages  within  the 
state  of  South  Carolina  for  purposes 
of  sale  in  such  packages.    Id. 

The    Montana    statute    requiring   all 
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persons  engaged  in  selling  cigarettes, 
whether  on  commission  or  otherwise, 
to  pay  a  license  fee  of  $10  a  month 
(PoL  Code,  f  4004,  subd.  15),  is  not 
void  as  an  interference  with  interstate 
commerce,  as  applied  to  one  who,  either 
as  owner  or  as  agent  for  a  nonresi- 
dent manufacturer,  causes  cigarettes 
to  be  brought  into  the  state,  and  there 
exposes  them  for  sale  and  sells  them, 
in  the  original  packages  of  importation. 
In  re  .May  (O.  C.  1897)  82  Fed.  422. 

Where  cigarettes  put  'up  in  small 
boxes,  bearing  internal  revenue  stamps, 
are  shipped  from  one  state  to  another, 
the  boxes  constitute  original  packages; 
but  when  they  reach  their  place  of  rest 
for  final  disposal,  and  are  to  remain 
there  until  sold  to  customers,  they 
thereupon  become  a  part  of  the  mass  of 
the  property  of  the  state.    Id. 

The  Tennessee  statute  entirely  pro- 
hibiting the  importation  or  sale  of  cig- 
arettes is  invalid,  as  an  interference 
with  interstate  commerce,  in  so  far  as 
it  applies  to  cigarettes  brought  into  the 
state  from  other  states  or  foreign 
countries,  and  sold  in  the  original  pack- 
ages of  importation.  Sawrie  v.  State  of 
Tennessee  (C.  C.  1897)  82  Fed.  615. 

Oleomargarine  is  a  lawful  subject  of 
commerce,  and  a  state  statute  (Act 
Minn.  April  19,'  1899,  §  16)  which  pro- 
hibits the  sale  of  oleomargarine  so  col- 
ored as  to  resemble  butter  is  unconsti- 
tutional and  void  in  so  far  as  it  applies 
to  a  sale  within  the  state  of  oleomar- 
garine manufactured  in  another  state, 
and  imported  by  the  agent  of  the  man- 
ufacturer, and  sold  by  him  in  the  origi- 
nal and  unbroken  packages  of  importa- 
tion, stamped  and  marked  as  required 
by  Act  of  Aug.  2,  1886  (24  Stat  209), 
the  product  being  composed  of  the  ma- 
terials described  in  said  act  as  con- 
stituting lawful  oleomargarine  of  com- 
merce. In  re  Brundage  (C.  C.  1899) 
96  Fed.  963. 

Complainants  operated  a  store  in 
New  York  City,  from  which  they  sold 
goods  for  delivery  to  customers  in  At- 
lantic Highlands,  N.  J.  These  goods  in 
original  packages  were  to  be  sent  by 
boat  or  express  to  Atlantic  Highlands, 
where  complainants'  employes  put  them 
into  complainants'  wagons  and  deliver- 
ed them  at  the  residences  of  the  cus- 
tomers. Held,  that  the  entire  trans- 
action, from  the  purchase  of  the  goods 
to  the  delivery  to  the  purchasers,  con- 
stituted interstate  commerce.  Simp- 
son-Crawford Co.  v.  Borough  of  At- 
lantic Highlands  (C.  C.  1908)  158  Fed. 
872. 

Where  goods  are  brought  from  an- 
other state  into  New  Jersey  under  con- 
tract of  sale,  and  delivered  there  in 
their  original  packages  to  the  purchas- 
ers, the  transit  may  not  be  interfered 
with  by  the  state  or  any  of  its  munici- 
palities, except  for  proper  police  pur- 
poses.   Id. 

A  merchant  in  Chicago  employed  an 
agent,  who  solicited  orders  for  mer- 
chandise in  a  city  in  Missouri  and  re- 
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ported  the  orders.  The  merchant  put 
up  each  article  ordered  in  a  package, 
and  all  the  packages  were  shipped  to 
the  agent,  who  took  the  goods  from  the 
depot  and  delivered  them  to  the  cus- 
tomers and  collected  the  price.  Held, 
that  the  transaction  was  interstate 
commerce,  and  that  an  ordinance  im- 
posing a  license  for  selling  merchandise 
in  that  manner  was  invalid  as  an  inter- 
ference with  interstate  commerce. 
Jewel  Tea  Co.  v.  Lee's  Summit,  Mo. 
(C.  C.  1911)  189  Fed.  280. 

Sale  of  merchandise  shipped  from 
one  state  to  another  in  packages  to  the 
seller's  agent,  though  unidentified  and 
by  him  delivered  to  the  particular  cus- 
tomer, held  to  constitute  interstate 
commerce,  and  not  subject  to  a  local 
ordinance  imposing  a  license  tax  on 
venders.  Jewel  Tea  Co.  v.  Lee's  Sum- 
mit, Mo.  (D.  C.  1912)  198  Fed.  532. 

Act  Ohio  May  3,  1913  (103  Ohio 
Laws,  pp.  399-401),  providing  for 
board  of  censors  to  inspect  moving  pic- 
ture films,  relates  only  to  films  after 
they  have  been  removed  from  the  cases 
in  which  they  are  shipped,  and  placed 
on  reels  for  exhibition  within  the  state, 
and  hence  is  not  a  regulation  of  inter- 
state commerce.  Mutual  Film  Co.  t. 
Industrial  Commission  of  Ohio  (D.  G. 
1914)  215  Fed.  138. 

Where  accused  ordered  four  quarts 
of  liquor  from  a  dealer  in  Tennessee, 
two  for  himself  and  two  for  another, 
and  the  liquor  was  received  in  one  box 
by  express,  the  shipment  ceased  to  be 
interstate  commerce,  and  became  sub- 
ject to  the  state  laws,  when  accused  re- 
moved it  from  the  box.  Vernon  y. 
State  (Ala.  1909)  50  So.  57. 

Where  a  foreign  corporation  shipped 
goods  to  its  agent,  and  the  agent  sold 
them  in  the  original  packages,  the 
transaction  was  an  interstate  one. 
Padgett  v.  Gulfport  Fertilizer  Co. 
(1914)  66  So.  866,  11  Ala.  App.  366. 

A  state  cannot,  without  consent  of 
congress,  regulate  or  prohibit  the  sale 
in  original  packages  of  liquor  shipped 
in  from  another  state  or  foreign  coun- 
try. State  v.  Grier  (DeL  Gen.  Sew. 
1913)  88  A.  579. 

The  importation  of  cigarettes  in 
original  packages,  being  protected  by 
the  interstate  commerce  law,  cigarettes 
so  imported  for  the  personal  consump- 
tion of  the  importer  do  not  become 
subject  to  state  regulation  on  the  ter- 
mination of  the  transportation,  nor 
while  they  are  in  the  importer's  pos- 
session for  personal  consumption.  State 
v.  Lowry  (1906)  77  N.  E.  728,  168 
Ind.  372,  4L.R1  (N.  S.)  528. 

The  importation  of*  cigarettes  iu  orig- 
inal packages  for  personal  consumption 
is  a  transaction  involving  interstate 
commerce  and  is  not  within  Acts  Ind. 
1905,  c.  52,  regulating  and  prohibiting 
the  manufacture,  sale,  keeping  for  sale, 
owning,  or  giving  away  of  cigarettes, 
etc.     Id. 

Where  intoxicating  liquors  were 
shipped  from  another  state  to  ft  P^' 
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chaser  in  Iowa,  the  fact  that  upon  re- 
ceipt thereof  the  purchaser  drew  the 
bungs  of  the  barrels  for  the  sole  pur- 
pose of  testing  the  liquors  did  not  make 
such  liquors  a  part  of  the  general  mass 
of  property  in  Iowa,  and  so  subject  to 
its  police  regulations.  Wind  v.  Her 
(1895)  93  Iowa,  316,  61  N.  W.  1001, 
27  L.  R.  A.  219. 

An  "original  package,"  within  the  con- 
stitutional provision  respecting  the  reg- 
ulation of  commerce,  is  the  identical 
package  delivered  by  the  importer  to 
the  carrier  at  the  initial  point  of  ship- 
ment, in  the  exact  condition  in  which  it 
was  shipped.  McGregor  v.  Cone  (190S) 
73  N.  W.  1041,  104  Iowa,  465,  39  L.  R. 
A.  484,  65  Am.  St  Rep.  522. 

Sugar  in  the  state,  shipped  in  pack- 
ages, is  not  subject  to  license  tax  at 
destination  out  of  the  state,  nor  are 
the  wines  of  California;  and  the  same 
rule  applies  to  other  natural  or  manu- 
factured articles,  as  well  to  the  retail 
as  to  the  wholesale  trade.  Henderson 
v.   Ortte    (1905)   38  So.  440,  114  La. 
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The  business  of  importing  beer  into 
the  state  and  Belling  it  therein  in  the 
original  packages  is  interstate  com- 
merce; and  hence  cannot  be  taxed  by 
the  state.  State  v.  Pabst  Brewing  Co. 
(1911)  55  So.  349,  128  La.  770. 

Oleomargarine  having  become  a  prop- 
er .subject  of  commerce  among  the 
states  and  with  foreign  nations,  Code 
Md.  art  27,  |  89  ("Oleomargarine 
Law"),  is  yoid,  under  the  commerce 
clause  of  the  constitution,  wherein  it 
attempts  to  "prohibit  the  importation 
and  sale,  in  original  packages,  of  oleo- 
margarine made  in  another  state.  Fox 
v.  State  (1899)  43  A.  775,  89  Md.  381, 
73  Am.  St  Rep.  193. 

Code  Pub.  Gen.  Laws  Md.  art  27,  § 
89,  as  amended  by  Laws  1900,  c  496, 
prohibiting  the  sale  of  oleomargarine 
made  in  imitation  of  yellow  butter,  is 
void  in  so  far  as  it  is  construed  to  pro- 
hibit having  in  possession  and  sale  in 
the  state  of  oleomargarine  in  the  orig- 
inal package, *  made  in  another  state. 
McAllister  v.  State  (1902)  50  A.  1046, 
94  Md.  290. 

Under  the  laws  of  the  United  States, 
the  importer  of  intoxicating  liquors 
may  himself  sell  them  in  the  original 
packages,  without  regard  to  any  state 
law.  State  v.  Robinson  (1862)  49  Me. 
285. 

Where  plaintiff,  engaged  in  the  whole- 
sale liquor  business  in  Ohio,  without 
any  place  of  business  in  Michigan, 
except  one  where  a  few  samples  were 
kept,  contracted  in  Michigan  to  sell 
defendant  whisky  to  be  shipped  from 
Ohio  to  defendant  in  Michigan  in  the 
original  packages,  the  transaction  con- 
stituted interstate  commerce,  and  not 
a  sale  of  liquor  within  Comp.  Laws 
Mich.  1897,  §§  4018,  5379,  regulating 
sales  of  liquor  within  the  state,  and 
imposing  a  tax  on  the  business  of  sell- 
ing Buch  liquors  at  wholesale.  Sloman 
v.  William  D.  C.  Moebs  Co*  (1905)  102 


N.  W.  854,  139  Mich.  334,  11  Detroit 
Leg.  N.  857. 

Sales  of  dairy  products,  consisting 
of  interstate  shipments  sold  in  the  orig- 
inal unbroken  packages,  are  governed 
by  the  acts  of  congress,  and  not  by 
state  laws,  and  hence  are  not  subject 
to  a  city  ordinance  prohibiting  the  use 
in  such  products  of  formaldehyde  or 
other  foreign  substances  or  preserva- 
tives. City  of  St  Louis  v.  Wortman 
(1908)  112  S.  W.  520,  213  Mo.  131. 

Const  Okl  (Bunn's  Ed.)  §  499,  pro- 
hibiting the  conveyance  of  intoxicating 
liquor  from  one  place  within  the  state 
to  another  therein,  does  not  apply  to 
an  interstate  shipment  until  delivery 
thereof.  High  ▼.  State  (1909)  101  P. 
115,  2  Okl.  Cr.  161,  28  L.  R.  A.  *(N. 
S.)  162. 

Conveying  intoxicating  liquor  from 
the  railroad  station  to  the  home  of  the 
consignee  is  a  part  of  the  interstate 
transportation,  where  shipped  from  an- 
other state,  and  is  not  in  violation  of 
Const  Okl.  (Bunn's  Ed.)  §  499,  prohib- 
iting the  conveyance  of  intoxicating  liq- 
uor from  one  place  to  another  in  the 
state.     Id. 

Under  the  interstate  commerce  clause, 
a  resident  of  the  state  may  order  and 
receive  intoxicating  liquor  from  another 
state  and  convey  the  same  in  the  orig- 
inal package  from  the  depot  to  his 
home.  High  v.  State  (Okl.  Cr.  App. 
1909)  101  P.  115;  Moreland  v.  State 
(Okl.  Cr.  App.  1909)  101  P.  138;  Hud- 
son v.  State  (Okl.  Cr.  App.  1909)  101 
P.  275. 

Where  defendant  ordered  liquor  from 
Kentucky,  and  it  was  shipped  into  the 
state,  and  was  being  taken  from  the 
depot  to  bis  home  when  seized  under 
the  prohibitory  law  on  a  charge  that 
defendant  was  unlawfully  in  posses- 
sion thereof,  the  court  should  have  di- 
rected a  verdict  of  acquittal.  Moreland 
v.  State  (Okl.  Cr.  App.  1909)  101  P. 
138,  2  Okl.  Cr.  237. 

An  interstate  shipment  of  intoxicants 
for  the  personal  use  of  the  consignee 
and  his  family  is  protected,  under  the 
interstate  commerce  clause,  from  sei- 
zure until  it  has  reached  the  home  of 
the  consignee  by  continuous  conveyance.  ► 
Hudson  v.  State  (1909)  101  P.  275,  2 
Okl.  Cr.  176. 

Ten-pound  packages  of  oleomarga- 
rine, put  up  out  of  the  state,  and  sent 
into  it,  by  the  manufacturer,  to  be  there 
sold  by  his  resident  agent,  from  his 
store,  by  the  package,  are  not  "original 
packages,"  but  being  intended  for  sale 
to  the  consumer,  and  in  fact  so  sold, 
are  subject  to  the  police  regulation  of 
the  state.  Commonwealth  v.  Paul 
(1895)  170  Pa.  St.  284,  33  Atl.  82,  37 
Wkly.  Notes  Cas.  137,  30  L.  R.  A.  396. 

Since  cigarettes  are  not  legitimate 
articles  of  commerce,  their  sale  in  orig- 
inal packages,  imported  from  another 
state,  is  not  protected  by  the  interstate 
commerce  clause.  Blaufeld  v.  State 
(1899)  53  S.  W.  1090,  103  Tenn.  593. 

The  sale  of  liquors  imported  into  this 
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country  in  accordance  with  the  laws  of 
the  United  States,  while  remaining  in 
the  original  packages  in  which  they 
were  imported,  is  not  prohibited  by  the 
laws  of  this  state  regulating  tne  sale 
of  intoxicating  liquor.  Jones  v.  Hard 
(1860)    32   Vt   481. 

Although  the  statutes  relating  the 
sale  of  intoxicating  liquors  covered 
sales  in  the  original  packages  of  im- 
portation, and  therefore,  under  the  de- 
cision in  Leisy  v.  Hardin  (1889)  135 
U.  S.  100,  10  Sup.  Ct.  681,  34  L.  Ed. 
128,  were  in  contravention  of  the  com- 
merce clause,  yet  this  decision  did  not 
render  them  wholly  null,  and  they  were 
still  valid  as  to  all  other  sales.  State 
v.  Kibling  (1891)  63  Vt.  636,  22  AtL 
613.* 

Beer  imported  into  the  state  by  a 
resident  of  the  state  can  be  lawfully 
sold  in  original  packages,  though  the 
sale  of  beer  is  prohibited  by  the  laws 
of  the  state.  Year  tea  u  v.  Bacon  (1893) 
65  Vt  516,  27  Atl.  198,  applying  Leisy 
v.  Hardin  (1890)  135  U.  S.  100, 10  Sup. 
Ct.  681,  34  L.  Ed.  128. 

While  an  imported  product  remains 
unbroken  in  the  original  package,  it  is 
under  the  protection  of  the  commerce 
clause.  Peitz  v.  State  (1887)  32  N.  W. 
763,  764,  68  Wis.  538. 

A  transaction  by  which  merchandise 
is  sold  to  a  domestic  corporation  by  a 
foreign  corporation,  and  is  consigned 
to  the  local  agent  of  the  foreign  cor- 
poration to  be  inspected  by  the  pur- 
chaser, and  after  inspection  is  deliver- 
ed to  the  purchaser  in  the  original 
packages,  constitutes  interstate  com- 
merce; and  rights  arising  out  of  the 
same  may  be  enforced  by  the  foreign 
corporation,  although  it  has  not  com- 
plied with  Rev.  St.  Wis.  1898,  $  1770b, 
requiring  foreign  corporations  to  file 
their  articles  with  the  secretary  of 
state,  etc.  Greek -American  Sponge  Co. 
v.  Richardson  Drug  Co.  (1905)  102  N. 
W.  888,  124  Wis.  469,  109  Am.  St.  Rep. 
961. 

Defendant,  a  domestic  corporation, 
agreed  with  the  agent  of  plaintiff,  a 
foreign  corporation,  to  purchase  a  bale 
of  sponges,  subject  to  inspection.  The 
agent  <  had  the  sponges,  together  with 
other  consignments,  shipped  to  him  at 
the  city  in  which  defendant  conducted 
its  business,  and,  on  defendant's  direc- 
tion, inspected  the  bales  by  cutting  the 
cords,  examining  the  contents,  and  then 
putting  all  the  sponges  back,  and  re- 
fastening  the  bales  as  they  were  before 
they  were  opened.  Thereupon  a  bale 
was  delivered  to  defendant.  Held,  that 
the  facts  justified  a  finding  that  the 
sponges  were  shipped  merely  for  pur- 
pose of  inspection,  and  were  delivered 
to  defendant  in  the  original  package, 
and  had  not  lost  before  their  delivery 
their  character  as  the  subject  of  in- 
terstate commerce.  Greek -American 
Sponge  Co.  v.  Richardson  Drug  Co. 
(1905)  102  N.  W.  888,  124  Wis.  469, 
109  Am.  St.  Rep.  961* 
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Delivery  to  the  purchaser  of  goods 
in  another  state  is  an  inherent  and  es- 
sential part  of  the  intercourse  defined 
by  the  word  "commerce,"  without  con- 
sideration as  to  the  manner  or  continui- 
ty of  the  transportation  or  the  main- 
tenance at  the  time  of  delivery  of  the 
same  inclosure  or  package  which  char- 
acterized the  commencement  of  the 
transportation.  Loverin  &  Browne  Co. 
v.  Travis  (Wis.  1908)  115  N.  W.  829. 

When  retailers  received  canned  goods 
at  their  place  of  business,  removed  the 
cans  from  the  box  in  which  they  were 
shipped,  and  put  the  goods  up  for  sale 
in  me  cans  as  they  received  them,  they 
so  dealt  with  the  articles  as  to  mingle 
them  with  the  general  property  of  the 
state  before  tbey  were  sold  by  them  in 
their  trade.  McDermott  v.  State  (Wis. 
1910)   12(5  N.  W.  888. 

That  articles  are  being  sold  in  the 
original  packages  as  transported  after 
being  commingled  with  property  of  the 
state  on  arrival  at  their  destination  by 
treating  the  same  as  other  property  for 
sale  to  customers  at  retail  cannot  pre- 
vent the  state  subjecting  them  to  prop- 
er police  regulation  to  protect  the 
people.     Id. 

101.  — -  Single  shipment  containing 
numerous  packages.— Paper  packages 
of  cigarettes,  each  3  inches  in  length 
and  IMj  inches  in  width,  containing  10 
cigarettes,  without  any  shipping  ad- 
dress on  such  packages, -when  they  are 
taken  from  a  loose  pile  of  such  pack- 
ages at  the  factory  by  an.  express  com- 
pany, in  a  basket  which  it  furnishes, 
in  which  it  carries  them,  and  from 
which  it  empties  them  on  the  counter 
a  consignee  in  another  state,  do  not 
constitute  original  packages  of  inter- 
state commerce;  but,  if  there  is  any 
original  package  in  the  shipment,  it  is 
the  basket  Austin  v.  State  of  Tennes- 
see (1900)  21  Sup.  Ct.  132,  179  U.  S. 
843,  45  L.  Ed.  224,  affirming  judgment 
(1898)  48  S.  W.  305,  101  Tenn.  563, 
50  L.  R.  A.  478,  70  Am.  St.  Rep.  703. 

The  tax  imposed  on  cigarette  selling 
by  Code  Iowa,  §  5007,  is  not  an  invalid 
regulation  of  commerce  as  applied  to 
sales  at  retail  of  packages  of  ten  ciga- 
rettes in  small  pasteboard  boxes,  sealed 
and  stamped  with  the  revenue  stamp, 
which  had  been  shipped  loose  to  the  re- 
tailer from  another  state  by  an  express 
company  which  merely  issued  a  receipt 
in  duplicate,  showing  the  number  of 
packages  and  the  name  of  the  con- 
signee, the  packages  not  being  sepa- 
rately or  otherwise  addressed,  since 
such  a  box  can  in  no  just  sense  be  con- 
sidered an  original  package.  Cook  v. 
Marshall  County  (1905)  25  Sup.  Ct 
233,  234,  196  U.  S.  261,  49  L.  Ed.  471, 
affirming  judgment  (1903)  93  N.  W. 
372.  119  Iowa,  384,  104  Am.  St  Rep. 
238. 

Where  bottles  of  whisky,  each  sealed 
up  in  a  paper  wrapper  and  closely 
packed  together  in  uncovered  wooden 
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boxes  furnished  by  an  express  company, 
and  marked,  "To  be  returned/'  are 
shipped  from  one  state  to  another,  the 
boxes,  and  not  the  bottles,  constitute 
the  "original  packages,"  within  the 
meaning  of  the  decisions  of  the  su- 
preme court  on  the  interstate  com- 
merce clause.  In  re  Harmon  (G.  O. 
1890)  43  Fed.  372. 

The  fact  that  the  internal  revenue 
department  has  recognised  a  package 
containing  10  cigarettes  as  an  "original 
package,"  for  the  purpose  of  taxation, 
is  not  conclusive,  as  the  repacking  of 
such  packages  in  additional  coverings 
is  optional  with  the  manufacturer.  Mc- 
Gregor v.  Cone  (1898)  73  N.  W.  1041, 
104  Iowa,  465,  39  L.  R.  A-  484,  65  Am. 
St.  Rep.  522. 

Where  a  company  in  another  state 
ships  to  an  agent  only  such  goods  as 
are  ordered,  placing  several  packages 
in  a  box,  and  the  agent  opens  the  boxes 
and  delivers  the  packages  to  the  cus- 
tomers in  accordance  with  their  previ- 
ous orders,  the  particular  packages  in- 
volved being  delivered  in  the  form  the 
company  received  them  from  the  man- 
ufacturers, the  whole  transaction  con- 
stitutes interstate  commerce,  and  is 
not  subject  to  the  state  pure  food  law 
as  to  misbranding  packages;  congress 
having  provided  regulations  relating  to 
the  sale  in  unbroken  packages  of  mis- 
branded  articles  imported  from  anoth- 
er state  by  Act  June  30,  1906  (Oomp. 
St.  §  8718).  State  v.  Eckenrode  (Iowa, 
1910)  127  N.  W.  56. 

Where  cigarettes  are  manufactured 
in  a  sister  state  and  placed  in  paper 
boxes  for  convenience  of  transportation 
and  sale,  and  such  boxes  are  provided 
with  a  proper  label,  giving  the  name  of 
the  cigarettes,  the  caution  notice,  the 
number  of  the  factory,  the  number  of 
the  revenue  district,  and  the  name  of 
the  state  in  which  they  are  manufac- 
tured, and  the  proper  internal  revenue 
stamp,  duly  canceled,  is  pasted  across 
the  end  of  such  package,  so  as  to  seal 
the  same,  in  accordance  with  the  re- 
quirements of  the  act  of  congress  and 
the  internal  revenue  laws  governing 
the  packing,  shipment,  and  sale  of  ciga- 
rettes, such  paper  box  must  be  regard- 
ed as  an  original  package;  and  its 
character  will  not  be  changed  by  its 
being  placed,  with  other  boxes  of  the 
same  kind,  in  a  wooden  box  for  ship- 
ment. State  v.  Goetze  (1897)  43  W. 
Va.  495,  27  S.  E.  225,  64  Am.  St.  Rep. 
871. 

102.  — -  Division  of  contents  of 
package*— Each  separate  bottle  shipped 
into  the  state  by  a  manufacturer  to  a 
local  dealer  under  a  contract  by  the 
terms  of  which  the  agreed  prices  were 
per  cask  containing  10  dozen  bottles, 
and  per  case  containing  6  dozen  bot- 
tles, cannot  be  considered  an  original 
package,  so  as  to  save  the  local  sales 
from  the  interdiction  of  Laws  Miss. 
1906,  c.  115,  prohibiting  sales  of  malt 
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liquors.  Purity  Extract  &  Tonic  Co. 
v.  Lynch  (1912)  33  Sup.  Ot  44,  226 
U.  S.  192,  57  L.  Ed.  184. 

A  box  containing  whisky  in  bottles 
was  shipped  from  Illinois  to  Iowa,  and 
while  in  the  latter  state  the  box  was 
opened  by  a  resident  of  Iowa,  who  sold 
one  of  the  bottles  of  whisky,  contrary 
to  the  Iowa  statute.  For  this  he  was 
convicted  by  a  justice,  and  he  applied 
to  be  released  on  habeas  corpus,  be- 
cause his  sale  was  protected  under  the 
interstate  commerce  clause  of  the  na- 
tional constitution.  Held,  that  he 
should  not  be  released,  since  the  ques- 
tion whether  the  bottle  or  the  box  was 
the  original  package  was  sufficiently 
doubtful  to  make  the  proper  remedy 
an  appeal,  rather  than  an  application 
for  habeas  corpus.  Allen  v.  Black  (G. 
O.  1890)  43  Fed.  228. 

Newspapers  published  outside  the 
state,  when  exposed  for  separate  sale 
within  the  state,  are  no  longer  original 
packages,  but  are  subject  to  state  regu- 
lation. State  v.  Delaye  (Ala.  1915)  68 
So.  993,  L.  R.  A.  1915E,  640. 

Where  a  representative  of  a  prin- 
cipal residing  in  another  state  takes 
orders  in  the  state  on  such  principal 
for  goods  held  in  such  other  state,  and 
who,  when  the  goods  are  shipped,  re- 
ceives them  in  this  state,  breaks  the 
original  packages,  and  distributes  them 
among  customers  from  whom  he  ob- 
tains such  orders,  and  on  delivery  re- 
ceives from  them  the  price  of  the  goods, 
is  engaged  in  interstate  commerce. 
Stone  v.  State  (1903)  43  S.  E.  740,  117 
Ga.  292. 

Where  goods  are  packed  in  a  case 
by  the  shipper  in  another  state,  and 
are  shipped  into  the  state,  the  "original 
package"  was  the  case  in  which  the 
goods  were  packed  and  shipped  in- 
to the  state,  and  when  the  case  was 
opened  for  the  sale  and  delivery  of  the 
separate  packages,  and  they  were  re- 
moved therefrom,  such  packages  lost 
their  distinctive  character  of  articles 
of  interstate  transportation,  and  be- 
came a  part  of  the  taxable  property  of 
the  state.  Parks  Bros.  &  Go.  v.  Nez 
Perce  County  (1907)  89  P.  949,  13 
Idaho,  298. 

Where  small  boxes,  each  containing 
10  cigarettes,  as  made  up  for  sale  and 
stamped  by  the  manufacturer,  are  pack- 
ed in  a  wooden  box  before  delivery  to  a 
carrier,  and  are  thus  shipped  into  the 
state,  the  wooden  box  and  its  contents 
constitute  the  original  package;  and 
a  dealer  who  receives  it,  opens  it,  and 
sells  therefrom  a  package  of  10  cig- 
arettes, is  amenable  to  the  state  law 
prohibiting  the  traffic.  McGregor  v. 
Cone  (1898)  73  N.  W.  1041,  104  Iowa, 
465,  39  L.  R.  A.  484,  65  Am.  St  Rep. 
522. 

An  article  which  is  the  subject  of  in- 
terstate commerce  becomes  subject  to 
the  police  regulations  of  the  state,  on 
sale  thereof  by  the  importer,  or  when 
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the  original  package  in  which  it  was 
imported  iff  broken,  and  the  several 
parcels  are  so  mingled  with  other  prop- 
erty, or  so  exposed  for  sale,  as  to  de- 
stroy the  identity  of  the  package  in 
which  it  was  imported.    Id. 

The  vendor  of  unbroken  packages 
made  up  in  one  package  by  the  manu- 
facturer in  another  state,  received  by 
the  consignee  of  the  manufacturer  in 
package,  and  delivered  to  the  customer 
here  in  package,  without  its  ever  hav- 
ing become  a  part  of  the  mass  of  the 
property  in  the  state,  is  not  liable  for 
a  peddler's  license.  Henderson  v. 
Ortte  (1905)  38  So.  440,  114  La.  523. 

Imported  foreign  liquors  are  liable 
to  seizure  and  forfeiture,  under  Rev. 
St.  Me.  c  27,  while  the  importer  re- 
tains possession  thereof  in  the  original 
package,  but  for  the  purpose,  and  with 
the  intent,  to  break  it,  and  sell  them 
in  this  state  in  quantities  less  than  a 
package.  State  v.  Blackwell  (1876)  65 
Me.  556. 

Where  original  packages  containing 
dairy  products,  consisting  of  interstate 
shipments,  are  broken,  and  the  products 
are  sold  in  different  packages  from 
those  in  which  they  were  shipped  into 
the  state,  the  transactions  are  changed 
from  interstate  to  intrastate  commerce, 
and  become  subject  to  state  laws.  City 
of  St.  Louis  v.  Wortman  (1908)  112  S. 
W.  520,  213  Mo.  131. 

The  laws  of  congress  controlling  in- 
terstate commerce  can  have  effect  upon 
property  only  during  the  time  it  retains 
its  distinctive  interstate  quality  of  com- 
merce, and  when  such  property  is  ship- 
ped to  and  enters  the  body  of  the  prop- 
erty of  the  state,  the  original  packages 
being  broken  and  the  contents  offered 
and  sold  to  retailers  or  consumers,  its 
interstate  quality  is  lost  and  it  ceases 
to  be  subject  to  congressional  control. 
Ex  parte  Agnew  (1911)  131  N.  W.  817, 
89  Neb.  306,  35  L.  R.  A.  (N.  S.)  836, 
Ann.  Cas.  1912C,  676. 

An  original  package  as  governed  by 
the  interstate  commerce  law  is  one  de- 
livered by  the  importer  to  the  carrier  at 
the  initial  point  of  shipment,  and  retains 
its  form  and  contents  until  received  by 
the  consignee  in  the  same  condition  as 
when  shipped,  and  if  upon  arriving  at 
its  destination  in  a  sister  state  the 
package  is  broken,  and  its  contents  in 
smaller  units  offered  for  sale,  entering 
into  the  retail  commerce  of  the  state 
the  distinctive  quality  of  interstate  com- 
merce is  lost,  and  the  goods  become  at 
once  subject  to  state  laws.    Id. 

A  state  cannot  impose  a  duty  upon 
articles  which  have  been  imported  for 
sale,  until  the  importer  has  either  sold 
them,  or  divided  them  into  smaller 
quantities  by  breaking  up  the  casks, 
packages,  etc.,  so  as  to  destroy  the 
character  of  import  which  subjected 
them  to  duties  under  the  laws  of  the 
United  States.  People  v.  Maring  (1867) 
42  N.  Y.  (3  Keyes)  374. 

Where  a  10-pound  package  of  oleo- 
margarine   is    brought    from    another 
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state  into  Pennsylvania,  and  there  bro- 
ken, the  contents  become  a  part  of  the 
common  mass  of  property  within  the 
state,  and  subject  to  its  laws,  and  a 
sale  of  two  pounds  therefrom  is  not 
protected  as  a  sale  by  the  original  pack- 
age. Commonwealth  v.  Paul  (1892)  148 
Pa.  St  559,  24  Ad.  78. 

Where  one,  purporting  to  act  as  agent 
of  a  nonresident  principal,  sells  goods 
by  sample  to  residents  of  the  state,  and 
forwards  his  orders  to  a  branch  house 
outside  the  state,  though  there  is  a 
branch  house  within  the  state,  and  the 
bill  for  the  goods  shows  they  were  con- 
signed and  charged  to  the  agent  individ- 
ually, without  reference  to  the  purchas- 
ers, and  on'  receipt  of  the  original  pack- 
age the  agent  breaks  it  and  delivers 
the  articles  to  the  different  purchasers, 
the  transaction  docs  not  constitute  in- 
terstate commerce,  so  as  to  exempt  the 
agent  from  paying  a  privilege  tax  and 
obtaining  a  license  as  required  bj  the 
laws  of  the  state.  Kimmell  v.  State 
(1900)  56  S.  W.  854,  104  Tenn.  184. 

A  person  sold  articles  manufactured 
outside  of  the  state,  by  sample.  He 
sent  an  order  in  his  own  name,  without 
giving  the  name  of  any  customer,  to  one 
of  the  manufacturer's  distributing 
agents  in  the  state;  and  the  articles 
were  shipped  to  him  in  one  box,  which 
he  opened,  delivering  the  articles  indis- 
criminately to  those  who  had  agreed  to 
purchase.  None  of  the  articles  were 
ordered  or  shipped  for  any  particular 
purchaser.  Held,  that  such  person  was 
not  engaged  in  interstate  commerce,  and 
not  protected  from  state  taxation  on 
such  business.  Croy  v.  Epperson  <19O0) 
58  S.  W.  235,  104  Tenn.  525,  51  L.  B. 
A.  254. 

An  agent,  acting  for  a  nonresident 
principal,  who  sells  articles  by  sample, 
and  orders  such  articles  in  his  own  name, 
and  has  them  shipped  to  him  in  one  box, 
which  he  opens,  and  delivers  the  arti- 
cles to  the  purchasers,  indiscriminately, 
is  not  protected  by  the  commerce  clause 
of  the  federal  constitution  from  taxa- 
tion by  the  state,  since  the  sales  were 
not  of  original  packages,  but  of  distinct 
parts  of  an  original  package  after  it 
had  been  broken,  and  such  articles  had 
become  parts  of  the  general  property 
within  the  state.    Id. 

As  soon  as  a  package  is  broken  up 
for  use  or  for  retail  in  the  hands  of  the 
importer  it  is  under  state  regulation. 
Peits  v.  State  (1887)  32  N.  W.  763, 
764,  68  Wis.  538. 

An  agent  to  solicit  orders  for  a  prin- 
cipal in  another  state,  after  securing 
several  orders,  made  out  an  order  sheet 
addressed  to  his  principal,  directing  it 
to  ship  to  him  the  goods  therein  speci- 
fied, and  on  the  sheet  he  stated  the  vari- 
ous parcels  that  he  had  sold  to  different 
individuals,  each  order  being  referred 
to  by  a  number,  but  not  giving  the  pur- 
chaser's name.  The  goods  were  wrap- 
ped up  by  the  principal  in  the  amounts 
of  each  specification  designated  by  the 
number  of  the  order  on  each  parcel 
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but  not  with  the  purchaser's  name,  and 
all  of  the  parcels  were  then  shipped  in 
a  larger  package  to  the  agent  On  re- 
ceipt of  the  larger  package  the  agent 
opened  the  same  and  delivered  the  in- 
dividual parcels'  to  the  respective  pur- 
chasers. Held,  that  the  act  of  delivery 
was  a  part. of  the  interstate  commerce 
consisting  of  the  whole  transaction. 
Loverin  &  Browne  Co.  v.  Travis  (Wis. 
1908)  115  N.  W.  829. 

103.  _  Goods  In  transit  or  storago. 
— Goods  moving  in  interstate  commerce 
cease  to  be  such  commerce  only  after 
delivery  and  sale  in  the  original  pack- 
age. Heymann  v.  Southern  Ry.  Co. 
(1906)  27  Sup.  Ct  104,  107,  203  U.  S. 
270,  51  L.  Ed.  178,  7  Ann.  Cas.  1130. 

Intoxicating  liquors  shipped  C.  O.  D. 
from  one  state  into  another  cannot  be 
subjected  to  seizure,  under  the  laws  of 
the  latter  state,  while  in  the  hands  of 
the  express  company,  without  infring- 
ing the  commerce  clause  of  the  federal 
constitution.  American  Express  Co.  v. 
Iowa  (1904)  25  Sup.  Ct  182,  183,  196 
U.  S.  133/49  L.  Ed.  417  (reversing 
judgment  State  v.  American  Express 
Co.  [1902]  92  N.  W.  66, 118  Iowa,  447) ; 
Adams  Express  Co.  v.  Same  (1904) 
25  Sup.  Ct.  185,  196  U.  S.  147,  49  L. 
Ed.  424  (reversing  judgment  State  v. 
Adams  Express  Co.  [1903]  95  N.  W. 
1129). 

Congress  could  lawfully  enact  the  pro- 
visions of  Food  and  Drugs  Act  June  30, 
1906,  c.  3915,  f  10,  under  which  adul- 
terated articles  of  food,  the  subjects  of 
interstate  commerce,  may  be  confiscated 
by  a  proceeding  in  rem  in  the  Federal 
courts  after  they  have  reached  their 
destination  and  there'  remain  in  the 
hands  of  the  consignee  in  the  original 
unbroken  packages.  Hipolite  Egg  Co. 
v.  U.  S.  (1911)  31  Sup.  Ct  364,  366, 
220  U.  S.  45,  55  L.  Ed.  364. 

A  constructive  delivery  of  goods  by  a 
carrier  to  a  buyer  can  be  effected  only 
by  an  agreement  between  the  carrier  or 
middleman  and  the  buyer,  whereby  the 
former  agrees  to  hold  the  goods  for  the 
latter  for  some  purpose  other  than  that 
of  carriage  to  and  delivery  at  their 
original  destination;  and,  in  the  absence 
of  an  agreement  with  the  buyer  to  the 
contrary,  the  carrier  will  be  presumed 
to  hold  in  its  original  capacity,  and  the 
carrier  cannot  constitute  itself  the  buy- 
er's agent  for  the  custody  of  the  goods, 
nor  can  the  buyer,  without  the  carrier's 
consent,  make  it  his  agent  for  custody. 
State  v.  Intoxicating  Liquors  (1908)  72 
A.  331, 104  Me.  502. 

The  obligation  of  the  carrier  to  carry 
the  goods  to  their  destination  and  there 
deliver  them  to  the  consignee  can  be 
terminated  only  by  actual  or  construc- 
tive delivery,  or  by  a  new  contract  with 
the  consignee  in  place  of  the  contract 
of  carriage.  That  intoxicating  liquors 
shipped  from  without  the  state  were  re- 
tained by  the  carrier  without  actual  de- 
livery for  24  days,  and  that  the  con- 
signees were  represented  by  fictitious 


names  and  were  to  the  carrier  unknown, 
is  insufficient  to  establish  constructive 
delivery  by  the  carrier  to  the  con- 
signees, so  as  to  end  the  interstate 
transit  and  render  the  liquor  subject  to 
seizure.    Id. 

Respondent,  having  been  advised  by 
an  express  company  that  it  held  an  in- 
terstate shipment  of  intoxicating  liquors 
addressed  to  him,  paid  the  express 
charges  and  signed  a  receipt  therefor, 
but  told  the  company  to  keep  the  pack- 
age until  he  found  out  whether  it  was 
his.  Seven  hours  later  the  package 
was  seized  under  search  and  seizure 
process  while  in  the  company's  office. 
Held  that,  at  the  time  of  seizure,  there 
had  been  no  constructive  delivery  to  re- 
spondent, and  that  the  liquors  were  still 
in  interstate  commerce,  and  hence  not 
subject  to  search  and  seizure  on  state 
process.  State  v.  Parshley  (1911)  81 
A.  484,  108  Me.  410. 

Under  the  interstate  commerce 
clause,  a  resident  may  order  and  re- 
ceive intoxicants  from,  another  state, 
and  convey  the  same  in  the  original 
package  from  the  depot  to  his  home. 
McCord  v.  State  (Okl.  Cr.  App.  1909) 
101  P.  280. 

The  prohibition  law  (Sees.  Laws  Okl. 
1908,  c.  69,  art  3,  §  1),  making  it  un- 
lawful to  have  possession  of  intoxicat- 
ing liquor  with  the  intention  of  violat- 
ing any  provisions  of  the  act,  has  no 
application  to  an  interstate  shipment 
until  delivery  at  its  destination.    Id. 

Conveying  intoxicating  liquor  from 
the  railroad  station  to  the  home  of  the 
consignee  is  a  part  of  the  interstate 
transportation,  where  shipped  from  an- 
other state,  and  is  not  a  violation  of 
the  prohibition  law  (Sess.  Laws  Okl. 
1908,  c.  69).    Id. 

An  interstate  shipment  of  intoxicat- 
ing liquor  is  protected,  by  the  inter- 
state commerce  clause,  until  delivery  to 
the  consignee,  and  the  taking  of  such 
a  shipment  from  the  depot  by  a  dray- 
man, and  placing  it  on  his  dray  for  de- 
livery to  the  consignee,  is  part  of  the 
interstate  transportation.  McCord  v. 
State  (1909)  101  P.  280,  2  Okl.  Cr.  214. 

104. Effect  of  Wilson  act.— See, 

also,  notes  under  Comp.  St  §  8738. 

The  decisions  of  the  supreme  court 
of  the  United  States  that  the  state  pro- 
hibitory laws  were  not  operative  on 
liquors  imported  and  sold  in  the  origi- 
nal packages  did  not  have  the  effect  to 
annul  those  laws,  and  hence  their  re- 
enactment  was  not  necessary  in  order 
to  make  them  immediately  operative 
upon  such  liquors  after  the  passage  of 
the  Wilson  bill  (Comp.  St  I  8738).  In 
re  Rahrer  (1891)  140  U.  S.  545,  11 
Sup.  Ct.  865.  35  L.  Ed.  572  (reversing 
[C.  C.  1890]  43  Fed.  556);  Common- 
wealth v.  Calhane  (1891)  154  Mass. 
115,  27  N.  E.  881;  State  v.  Lord  (1891) 
66  N.  H.  479,  29  Atl.  556. 

Act  Aug.  1890  (Comp.  St  §  8738), 
providing  that  intoxicating  liquors 
transported  into  any  state  or  territory 
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or  remaining  therein  for  use,  consump- 
tion, sale,  or  storage,  shall,  on  arrival, 
be  subject  to  the  laws  of  such  state  or 
territory  merely  subjects  liquors 
brought  into  a  state  to  the  police  pow- 
er thereof  while  still  in  the  original 
packages,  and  gives  the  state  no  au- 
thority to  punish  persons  who  bring  liq- 
uors into  a  port  of  a  state  without  at- 
tempting to  unload  them.  Ex  parte 
Jervey  (C.  C.  1895)  66  Fed.  957;  Jer- 
vey  v.  The  Carolina  (D.  C.  1895)  Id. 
1013. 

Since  the  enactment  of  Act  Aug.  8, 
1890  (Comp.  St.  §  8738),  a  state  may 
lawfully  prohibit  or  regulate  the  sale 
of  liquors  brought  from  another  state, 
even  while  in  the  original  package. 
Vance  v.  W.  A.  Vandercook  Co.  (1898) 
18  Sup.  Ct  674,  170  U.  S.  438,  42  L. 
Ed.  1100,  reversing  judgment  in  part 
and  affirming  judgment  in  part  W.  A. 
Vandercook  Co.  v.  Vance  (C.  O.  1897) 
80  Fed.  786. 

A  license  tax  imposed  under  munici- 
pal ordinance  upon  those  engaged  in 
selling  beer  in  the  city  by  the  barrel, 
half  barrel,  or  quarter  barrel  must  be 
regarded,  even  when  applied  to  inter- 
state transactions  in  the  original  pack- 
ages, as  an  exercise  of  the  police  pow- 
er permitted  by  Wilson  Act  Aug.  8, 
1890  (Comp.  St  |  8738),  subjecting 
intoxicating  liquors  arriving  in  a  state 
to  the  laws  of  such  state  enacted  in 
the  exercise  of  its  police  powers,  al- 
though the  city  may  derive  more  or  less 
revenue  from  the  ordinance  in  question. 
Phillips  v.  City  of  Mobile  (1908)  28 
Sup.  Ct.  370,  208  U.  S.  472,  52  L.  Ed. 
578,  affirming  judgment  City  of  Mobile 
v.  Phillips  (1906)  40  So.  826,  146  Ala. 
138;  Richard  v.  Same  (1908)  28  Sup. 
Ct.  372,  208  U.  S.  480,  52  L.  Ed.  581. 

A  sale  in  original  package  of  intoxi- 
cating liquors  from  foreign  countries 
held  subject  to  a  state  license  tax  un- 
der Wilson  Act  Aug.  8,  1890  (Comp. 
St  §  8738).  Frederick  DeBary  &  Co. 
v.  State  of  Louisiana  (1913)  33  Sup. 
Ct  239,  227  U.  S.  108,  57  L.  Ed.  441, 
affirming  judgment  State  v.  Frederick 
De  Bary  &  Co.  (1912)  58  So.  892,  130 
La.  1090. 

Delivery  in  Pennsylvania  of  liquors  in 
interstate  commerce  on  sales  made  in 
the  state  may  not  be  punished  under 
Act  Pa.  May  13,  1887  (P.  L.  113),  for- 
bidding sale  of  liquors  without  license, 
though  Wilson  Act  Aug.  8,  1890  (Comp. 
St  §  8738),  subjects  liquors  on  their 
arrival  in  the  state  to  the  operation  of 
its  laws,  as  though  produced  in  the 
state.  Rossi  v.  Commonwealth  of 
Pennsylvania  (1915)  35  Sup.  Ct.  677, 
238  U.  S.  62,  59  L.  Ed.  1201,  reversing 
judgment  Commonwealth  v.  Rossi 
(1913)  53  Pa.  Super.  Ct.  210. 

The  purpose  of  Wilson  Act  Aug.  8, 
1890  (Comp.  St.  §  8738),  was  to  place 
liquors  which  have  been  transported 
into  a  state  as  subjects  of  interstate 
commerce,  on  their  arrival  therein,  on 
an  exact  equality,  so  far  as  relates  to 
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the  right  to  sell  the  same,  with  liquors 
manufactured  in  the  state;  and  to  that 
extent  only  did  congress,  by  such  act, 
give  its  consent  that  the  state  might, 
in  the  exercise  of  its  police  powers,  im- 
pose regulations  and  restrictions  upon 
the  sale  of  such  liquors  in  the  original 
packages.  Minneapolis  Brewing  Co.  v. 
McGillivray  (C.  C.  1900)  104  Fed.  258. 

Under  Act  Aug.  8,  1890  (Comp.  St 
f  8738),  known  as  the  Wilson  law, 
which  provides  that  intoxicating  liquors 
transported  into  any  state  or  territory, 
and  remaining  there  for  use,  sale,  or 
storage,  shall  on  arrival  be  subject  to 
the  operation  and  effect  of  local  laws 
enacted  in  the  exercise  of  the  state's 
police  powers  the  question  whether  Act 
Mo.  April  17,  1901,  imposing  a  tax  on 
liquors  imported  for  sale  into  the  state, 
violates  Const,  art  1,  §  10  prohibiting 
any  state  from  laying  imposts  or  duties 
on  imports,  or  section  8,  giving  con- 
gress the  power  to  regulate  interstate 
commerce,  cannot  arise.  State  v. 
Bengsch  (1902)  170  Mo.  81,  70  S.  W. 
710. 

The  Wilson  law  (Comp.  St  |  8738) 
is  not  a  delegation,  but  an  exercise,  of 
the  power  of  congress  to  regulate  com- 
merce between  the  states,  and  it  sub- 
jects intoxicating  liquors  from  other 
states  in  the  original  packages  to  the 
laws  of  the  state  enacted  before  its 
passage.  State  v.  Fraser  (1891)  1  N. 
D.  425,  48  N.  W.  343. 

Defendant  purchased  whisky  in  North 
Carolina,  and  while  transporting  it 
from  the  place  of  purchase  to  his  home, 
after  entering  South  Carolina,  was  ar- 
rested for  a  violation  of  the  state  law, 
and  the  whisky  seized.  The  liquor  was 
for  his  personal  use,  was  being  con- 
veyed by  him  in  his  buggy,  and  nothing 
had  been  done  to  break  the  continuity 
of  the  transportation  from  the  place  of 
purchase  to  his  home.  The  Wilson  act 
(Comp.  St.  |  8738),  provides  that  all 
liquors  transported  into  any  state,  or 
remaining  there  for  use,  consumption, 
or  sale  therein,  shall  on  arrival  in  such 
state  be  subject  to  the  laws  of  such 
state  enacted  in  the  exercise  of  its  po- 
lice powers.  Held,  that  the  whisky 
had  not  at  the  time  of  its  seizure  "ar- 
rived," within  the  meaning  of  the  Wil- 
son act,  but  was  in  course  of  transpor- 
tation, and  was  not  subject  to  seizure 
under  the  state  laws.  State  v.  Holley- 
man  (1899)  33  S.  E.  366,  55  S.  C.  207, 
45  L.  R.  A.  567. 

105.  Trade- marks.— See,  also,  notes, 
ante,  as  to  'Towers  and  Rights  Re- 
maining in  the  States." 

R.  S.  tit  60  a  2  (Comp.  St  tit  60, 
c.  2),  relating  to  trade-marks,  was  not 
authorized  by  this  clause.  In  re  Trade- 
Mark  Cases  (1879)  100  U.  S.  82,  96, 
25  L.  Ed.  550. 

That  legislation  of  congress  in  regard 
to  trade-marks  was  not  limited  to  their 
use  in  "commerce  with  foreign  nations, 
and  among  the  several  states,  and  with 
the  Indian   tribes,"   but  embraces  all 
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commerce,  including  that  between  citi- 
zens of  tlje  same  state.  U.  S.  v.  Stef- 
fens  (1879)  100  U.  S.  82,  25  L.  Ed. 
550. 

If  an  act  of  congress  can  in  any  case 
be  extended  as  a  regulation  of  com- 
merce to  trade-marks,  it  must  be  lim- 
ited to  their  use  in  "commerce  with 
foreign  nations  and  among  the  several 
states,  and  with  the  Indian  tribes/1  and 
cannot  be  made  applicable  to  commerce 
between  citizens*  of  the  same  state.  In 
re  Trade-Mark  Gases  (1879)  100  U.  & 
82,  25  L.  Ed.  550. 

Act  1876,  §§  4,  5,  prohibiting  the  in- 
fringement of  trade-marks,  and  declar- 
ing that  any  person  who,  with  intent  to 
defraud,  shall  make  or  counterfeit  any 
trade- mark,  shall  be  subject  to  punish- 
ment, was  unconstitutional,,  since  a 
trade-mark  is  not  an  invention,  discov- 
ery, or  writing  within  Const  art.  1,  §  8, 
cl.  8,  giving  congress  power  to  secure 
exclusive  rights  of  authors  and  inven- 
tors to  their  respective  writings  or  dis- 
coveries, nor  is  such  legislation  within 
the  clause  of  the  constitution  giving 
congress  the  right  to  regulate  commerce 
between  the  states,  with  foreign  na- 
tions, and  Indian  tribes.  U.  S.  v.  Stef- 
fens  (1879)  100  U.  S.  82,  25  L.  Ed. 
550. 

The  remedies  afforded  by  Act  March 
3,  1881,  c.  138,  |  7,  21  Stat.  502,, in 
case  of  the  "wrongful  use"  of  a  trade- 
mark registered  under  that  act  as  used 
in  commerce  with  foreign  nations  or 
with  the  Indian  tribes,  are  only  avail- 
able when  the  infringement  of  such 
trade-mark  consists  in  the  use  of  a 
counterfeit  or  imitation  on  goods  in- 
tended for  such  commerce.  Warner 
v.  Searle  &  Hereth  Co.  (1903)  24  Sup. 
Ct.  79,  191  U.  S.  195,  48  L.  Ed.  145, 
affirming  decree  Searle  &  Hereth  Co. 
v.  Warner  (1902)  112  Fed.  674,  50  C. 
C.  A.  321. 

Congress  had  power  under  the  com- 
merce clause  to  enact  the  trade-mark 
laws  (Act  March  3,  1881,  c.  138,  21 
Stat.  502;  Act  Aug.  5,  1882,  c.  393,  22 
Stat.  298;  and  Act  Feb.  20,  1905 
[Comp.  St.  {  9485  et  seq.]),  especially 
as  a  "trade -mark"  is  a  distinctive  mark 
of  authenticity  through  which  the  prod- 
ucts of  particular  manufacturers  or  the 
vendible  commodities  of  particular  mer- 
chants may  be  distinguished  from  those 
of  others.  Rossmann  v.  Gamier  (1914) 
211  Fed.  401,  128  C.  C.  A.  73. 

The  provision  of  Comp.  St.  §  9490, 
that  nothing  therein  shall  prevent  the 
registration  of  any  mark  used  by  the 
applicant  or  his  predecessor  or  by  those 
from  whom  title  to  the  mark  is  derived 
in  interstate  or  foreign  commerce  or 
commerce  with  Indian  tribes  which  was 
in  actual  or  exclusive  use  as  a  trade- 
mark of  the  applicant  or  his  pred- 
ecessor for  ten  years  next  preceding 
the  passage  of  that  act,  is  not  uncon- 
stitutional.   Id. 

The  legislation  by  congress  upon  the 
subject  of  trade-marks  cannot  be  sus- 
tained under  the  power  to  legislate  in 


favor  of  authors  and  inventors,  nor  un- 
der the  power  to  regulate  commerce, 
and  the  act  of  July  8, 1870,  on  this  sub- 
ject, is  unconstitutional.  Leidersdorf  v. 
Flint  (C.  C.  1878)  Fed.  Cas.  No.  8,219. 

The  decision  of  the  supreme  court  of 
the  United  States,  holding  the  trade- 
mark legislation  of  congress  to  be  un- 
constitutional and  void,  does  not  affect 
the  validity  or  impair  the  force  of  a 
decree  enjoining  the  use  by  defendant 
of  a  certain  label  or  trade-mark;  it  ap- 
pearing that  the  injunction  suit  wherein 
said  decree  was  rendered  was  not  a 
statutory  but  a  common-law  proceed- 
ing. U.  S.  v.  Roche  (C  C.  1879)  Fed. 
Cas.  No.  16,180. 

In  1870  congress  passed  a  statute 
providing  for  the  registration  of  trade- 
marks, and  in  1876  a  statute  imposing 
penalties  for  trespass  upon  the  rights 
obtained  by  such  registry.  The  statute 
of  1870  having  been  declared  unconsti- 
tutional, in  1881  a  valid  statute  was 
enacted,  touching  the  same  subject, 
which  did  not  re-enact  the  penal  statute 
of  1876,  and  made  no  reference  thereto. 
Held,  that  the  penal  statute  fell  with 
that  of  1870,  and  did  not  remain  sus- 
pended, to  become  operative  under  the 
statute  of  1881.  U.  S.  v.  Koch  (C.  C. 
1889)  40  Fed.  250,  5  L.  R  A.  130. 

The  legislation  embodied  in  R.  S.  §§ 
4937-4947,  and  Act  Aug.  1876,  c.  274, 
relating  to  trade-marks,  is  unconstitu- 
tional, because  not  limited  to  trade- 
marks  used  in  foreign  or  interstate 
commerce  or  in  commerce  with  Indian 
tribes.  JBennessy  v.  Braunschweiger 
&  Co.  (C.  C.  1898)  89  Fed.  664,  666. 

The  trade-mark  acts  of  1881  and 
1882  are  valid.    Id. 

Congress  has  power  to  provide  for 
trade-marks  used  in  interstate  and  for- 
eign commerce  and  in  commerce  with 
Indian  tribes,  and  this  power  has  been 
exercised  by  the  enactment  of  Act 
March  3,  1881.  Brennan  v.  Emery- 
Bird-Thayer  Dry  Goods  Co.  (C.  C. 
1900)  99  Fed.  971,  973. 

Property  in  trade -marks  may  be  made 
the  subject  of  legislation  by  the  states; 
the  power  of  congress  to  regulate  such 
subject  being  derived  from  the  inter- 
state commerce  clause.  Louis  Berg- 
doll  Brewing  Co.  v.  Bergdoll  Brewing 
Co.  (D.  C.  1914)  218  Fed.  131. 

Authority  of  congress  over  trade- 
marks is  limited  to  interstate  commerce 
transactions.    Id. 

Congress  has  no  power  to  declare 
what  are,  or  what  are  not,  lawful  trade- 
marks, or  to  say  that  any  alleged  marks 
can  be  appropriated  without  a  prior 
use.  In  re  A.  G.  Spalding  &  Bros. 
(1906)  27  App.  D.  C.  314. 

The  act  of  congress  assuming  to  con- 
fer exclusive  jurisdiction  upon  the  fed- 
eral courts  in  trade-mark  cases  has 
been  pronounced  unconstitutional. 
Small  v.  Sanders  (1889)  20  N.  E.  296, 
118  Ind.  105. 

No  rights  are  acquired  by  the  filing  of 
n  label  in  the  United  States  Patent 
Office,    as    against    any    person    doing 

(13301) 


Art  1,  §  8,  cl.  3 


CONSTITUTION 


(Commerce 


business  in  the  same  state,  since  con- 
gress has  no  power  to  legislate  with  re- 
spect to  trade-marks  so  far  as  concerns 
commerce  within  the  boundaries  of  a 
state.  Perlberg  v.  Smith  (1905)  62  A, 
442,  70  N.  J.  Bq.  638. 

Regulation  of  trade-marks  held  to 
find  its  authority  under  the  commerce 
clause.  Oneida  Community  v.  Oneida 
Game  Trap  Co.  (Sup.  1915)  154  N.  Y. 
S.  391,  affirming  judgment  (1914)  150 
N..Y.  S.  918. 

106.  Occupations  In  general.— A  live 
stock  commission  merchant,  whose  place 
of  business  is  at  a  certain  stock  yards 
in  a  city,  and  who  there  buys  and  sells 
stock  for  others,  is  not  engaged  in  in- 
terstate commerce,  within  the  meaning 
of  the  anti-trust  statute,  although  the 
stock  may  have  been  shipped  from  an- 
other state  or  territory,  consigned  to 
him  for  sale,  and  may  be  sold  for  ship- 
ment to  another  state  or  a  foreign 
country.  Nor  is  the  nature  of  his  busi- 
ness affected  in  that  regard  by  the  fact 
that  he  pays  drafts  drawn  against  con- 
signments of  stock  to  him  for  sale,  nor 
because  he  may  have  previously  loaned 
money  to  aid  in  the  preparation  of  the 
stock  for  market,  and  taken  a  mortgage 
thereon,  the  amount  of  which  he  de- 
ducts from  the  proceeds  of  the  sale. 
Hopkins  v.  U.  S.  (1898)  19  Sup.  Ct.  40, 
171  U.  S.  578,  43  L.  Ed.  290,  reversing 
order  U.  S.  v.  Hopkins  (C.  C.  1897)  82 
Fed.  529. 

Interstate  commerce  is  not  unconsti- 
tutionally regulated  by  the  requirement 
of  Laws  N.  Y.  1910,  c.  348,  that  a  li- 
cense from  the  comptroller  be  obtained 
by  individuals  or  partnerships  desiring 
to  engage  in  the  business  of  private 
banking,  as  applied  to  one  whose  busi- 
ness chiefly  consists  in  receiving  de- 
posits in  very  small  sums  from  time  to 
time  until  they  reach  an  amount  suffi- 
cient to  be  sent  to  other  stages  and  for- 
eign countries.  Engel  v.  O'Malley 
(1911)  31  Sup.  Ct.  190,  219  U.  S.  128, 
55  L.  Ed.  128,  affirming  decree  (C.  C. 
1910)   182  Fed.  305. 

Where  vaudeville  performers  were 
booked  under  contracts  requiring  them 
to  go  from  state  to  state,  business  of 
theater  owners  and  their  booking  agents 
held  in  part  interstate  commerce.  EL 
B.  Marienelli,  Limited,  v.  United  Book- 
ing Offices  of  America  (D.  C.  1914)  227 
Fed.  165. 

Act  Ala.  Feb.  26,  1889  (Acts  1888-89, 
p.  45),  prohibiting  the  selling  of  any 
pool,  or  the  doing  of  any  act  whereby 
money  may  be  won  or  lost  on  a  horse 
race  or  other  contest  not  occurring  in  the 
state,  and  forbidding  any  person  in  the 
state  to  act  as  agent  in  placing  outside 
the  state  any  pool  or  other  device  or  wa- 
ger, or  to  do  anything  in  the  state  to 
aid  any  person  in  entering  into  any 
transaction  whereby  he  may  win  or  lose 
money  on  a  horse  race  or  other  contest 
outside  the  state,  is  not  an  interference 
with    interstate    commerce.      State    v. 
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Stripling  (1897)  21  So.  409,  113  Ala. 
120,  36  L.  a  A.  8L 

The  lending  of  money  by  a  foreign 
corporation  does  not  constitute  inter- 
state commerce.  Padgett  v.  Gulfport 
Fertiliser  Co.  (1914)  66  So.  866,  11 
Ala.  App.  366. 

The  interstate  commerce  clause  held 
not  to  prohibit  state  or  political  subdi- 
vision from  imposing  reasonable  occu- 
pation tax  on  business  of  putting  op  or 
erecting  lightning  rods,  though  the  rods 
were  sold  by  the  person  taxed  as  agent 
for  a  nonresident  manufacturer  and 
shipped  from  the  foreign  state  directly 
to  the  purchaser.  Browning  v.  City  of 
Waycross  (Ga.  App.  1912)  74  S.  £. 
564. 

Crimes  Act  N.  J.  1898  (P.  L.  p.  812) 
§  65,  punishing  the  keeping  of  a  resort 
for  gamblers  whose  wagers  are  made 
by  means  of  telegraphic  communica- 
tions with  persons  outside  of  the  state, 
is  not  in  conflict  with  the  interstate 
commerce  clause,  though  the  section 
may  incidentally  prevent  interstate  wa- 
gers by  telegraph.  Ames  v.  Kirby 
(1904)  59  A.  558,  71  N.  J.  Law,  442. 

The  business  of  hiring  laborers  and 
soliciting  emigrants  is  not  "an  article 
of  commerce,"  within  the  commerce 
clause,  so  that  requiring  an  emigrant 
agent  to  obtain  a  license  is  in  violation 
of  such  provision.  State  v.  Napier 
(1902)  41  S.  E.  13,  63  S.  C.  60. 

107.  Insurance.— The  business  of  in- 
surance, as  conducted  by  insurance 
companies  organized  under  the  laws  of 
other  states,  is  not  interstate  com- 
merce. Paul  v.  Virginia  (1868)  75  U. 
S.  (8  Wall.)  168,  19  L.  Ed.  357;  State 
v.  Phipps  (1893)  50  Kan.  609,  31  Pac. 
1097,  34  Am.  St.  Rep.  152,  18  L.  R  A. 
657. 

A  state  statute  enacting  that  no  in- 
surance company  not  incorporated  un- 
der the  laws  of  the  state  shall  carry  on 
its  business  within  the  state  without 
previously  obtaining  a  license  for  that 
purpose,  by  depositing  bonds  with  the 
state  treasurer,  according  to  its  cap- 
ital, is  not  in  conflict  with  that  clause 
of  the  United  States  constitution  which 
declares  that  congress  shall  have  pow- 
er to  regulate  commerce  with  foreign 
nations  and  among  the  several  states, 
since  the  issuing  of  a  policy  of  insur- 
ance is  not  a  transaction  of  commerce, 
within  the  meaning  of  the  clause,  even 
though  the  parties  be  domiciled  in  dif- 
ferent states,  but  is  a  simple  contract 
of  indemnity  against  loss.  Paul  v.  Vir- 
ginia (1868)  75  U.  S.  (8  WalL)  168, 
19  L.  Ed.  357. 

The  business  of  marine  insurance, 
like  other  insurance  business,  is  not 
commerce,  or  an  instrumentality  there- 
of, but  merely  an  incident,  and  there- 
fore the  constitutional  provision  as  to 
interstate  commerce  does  not  prevent 
a  state  from  prescribing  conditions  on 
which  a  foreign  insurance  company 
may  do  business  in  the  state,  or  from 
enforcing  such  conditions.     Hooper  *• 
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California  (1895)  15  Sup.  Ct  207,  209, 
155  U.  S.  648,  3d  L.  Ed.  297. 

Pen.  Code  Cal.  f  439,  declaring  "every 
person  who  in  this  state  procures  or 
agrees  to  procure  any  insurance  for  a 
resident  of  this  state"  from  a  foreign 
insurance  company  which  has  not  com- 
plied with  the  insurance  laws  of  the 
state  guilty  of  a  misdemeanor,  does  not 
attempt  to  prevent  the  procurement 
outside  of  the  state  of  insurance.     Id. 

The  business  of  life  insurance  is  not 
commerce,  and  therefore  a  state  statute 
regulating  contracts  of  life  insurance 
made  between  residents  of  the  state 
and  corporations  of  other  states  is  not 
invalid  as  a  regulation  of  interstate 
commerce.  New  York  life  Ins.  Co.  v. 
Cravens  (1900)  20  Sup.  Ct.  962,  178 
U.  S.  389,  44  L.  Ed.  1116,  affirming 
judgment  Cravens  v.  New  York  Life 
Ins.  Co.  (1899)  60  S.  W.  519,  148  Mo. 
583,  71  Am.  St  Rep.  628. 

The  interstate  character  of  a  contract 
of  life  insurance  made  by  a  resident  of 
one  state  with  a  corporation  of  another 
state  does  not  give  it  immunity  from 
the  control  of  the  state  in  which  the 
insured  resides  and  in  which  the  cor- 
poration does  business.    Id. 

Insurance  is  not  commerce,  and  a 
foreign  life  insurance  company  may 
therefore  be  subjected  to  the  annual 
tax  imposed  under  Rev.  Codes  Mont 
1907,  §  4073,  upon  the  basis  of  the  ex- 
cess of  premiums  received  over  losses 
and  expenses  incurred  within  the  state 
during  the  previous  year,  although  its 
manner  of  business  is  such  that  all  risks 
are  accepted,  and  contracts  made,  mod- 
ified, and  discharged  at  its  home  office, 
and  the  premiums  are  transmitted  to 
such  office,  and  all  advances  and  loans 
to  policy  holders  are  consummated 
there.  New  York  Life  Ins.  Co.  v.  Deer 
Lodge  County  (1913)  34  Sup.  Ct  167, 
231  U.  S.  495,  58  L.  Ed.  332,  affirming 
judgment  (1911)  115  P.  911,  43  Mont 
243.  * 

The  issuing  of  a  policy  of  life  insur- 
ance is  not  "commerce,"  within  the  in- 
terstate commerce  clause.  Berry  v. 
Mobile  Life  Ins.  Co.  (C.  O.  1878)  Fed. 
Cas.  No.  1,358. 

The  statutes  requiring  foreign  insur- 
ance companies  only  to  take  out  licens- 
es for  their  agents,  as  a  condition  to 
doing  business  in  the  state  do  not  vio- 
late this  clause;  insurance  not  being 
commerce.  Commonwealth  v.  Gregory 
(1905)  89  S.  W.  168,  28  Ky.  Law  Rep. 
217,  407. 

The  business  of  life  insurance  con- 
ducted in  the  state  by  a  foreign  corpo- 
ration under  a  certificate  of  authority 
from  the  state,  collecting  premiums  and 
paying  losses  on  policies  and  making 
loans  to  policy  holders  on  the  security 
of  their  policies,  is  not  "commerce." 
New  York  Life  Ins.  Co.  v.  Deer  Lodge 
County  (1911)  115  P.  911,  43  Mont. 
243. 

The  business  of  insurance  is  not  in- 
terstate commerce,  entitled  to  the  pro- 


tection and  coming  within  the  provision 
of  the  interstate  clause.  State  v.  In- 
surance Co.  of  North  America  (1906) 
106  N.  W.  767,  71  Neb.  320. 

The  state  may  regulate  the  business 
of  insurance,  even  going  so  far  as  to 
designate  the  competency  of  the  parties 
to  engage  in  the  business,  to  prohibit 
agencies  therefor,  and  to  impose  a 
payment  of  a  tax  as  a  condition  to  the 
establishment  of  such  agencies.  Fire 
Department  v.  Noble  (N.  Y.  1854)  3 
E.  D.  Smith,  440;  Same  v.  Wright  (N. 
Y.  1854)  Id.  453. 

The  business  of  insurance  is  not  com- 
merce, so  as  to  limit  the  power  of  the 
state  to  impose  conditions  upon  which 
a  foreign  insurance  company  may  trans- 
act business  in  the  state.  Fisher  v. 
Traders1  Mut.  Lifp  Ins.  Co.  (1904)  48 
S.  E.  667,  136  N.  C.  217. 

St  Wis.  1913,  c.  51,  §  51.32,  is  not 
unconstitutional  as  attempting  to  regu- 
late interstate  commerce,  the  license 
tax-  being  imposed  on  life  insurance 
business,  which  is  not  interstate  com- 
merce, and  not  on  the  incidental  busi- 
ness of  loaning  and  investing  money. 
Northwestern  Mut.  Life  Ins.  Co.  v. 
State  (Wis.  1915)  155  N.  W.  609. 

108.  Foreign  corporations.— A  con- 
tract under  which  a  foreign  corporation 
was  to  superintend  the  operation  of  a 
factory  within  the  state,  and  control, 
handle,  and  sell  its  output,  is  not  re- 
lieved from  the  operations  of  Rev.  St. 
Wis.  1898,  §§  1770b,  4978,  prohibiting 
foreign  corporations  from  transacting 
business  within  the  state  until  they 
have  filed  a  copy  of  their  charter  with 
the  secretary  of  state,  because  the  con- 
templated traffic  in  the  product  might 
extend  beyond  the  limits  of  the  state. 
Diamond  Glue  Co.  v.  United  States 
Glue  Co.  (1903)  23  Sup.  Ct.  206,  208, 
187  U.  S.  611,  47  L.  Ed.  328. 

Interstate  commerce  is  unconstitu- 
tionally regulated  by  the  provisions  of 
Gen.  St  Kan.  1901,  §  1283,  under  which 
the  filing  of  a  statement  of  financial 
condition  is  made  a  prerequisite  to  the 
right  of  a  foreign  corporation  engaged 
in  imparting  instruction  by  correspond- 
ence to  do  business  in  the  state,  where 
such  business  involves  the  solicitation 
of  students  in  Kansas  by  local  agents, 
who  are  also  to  collect  and  forward  to 
the  home  office  the  tuition  fees,  and  the 
systematic  intercourse  by  correspond- 
ence between  the  company  and  its  stu- 
dents and  agents,  wherever  situated, 
and  the  transportation  of  the  needful 
books,  apparatus,  and  papers.  Interna- 
tional Text-Book  Co.  v.  Pigg  (1910) 
30  Sup.  Ct.  481,  485,  217  U.  S.  91,  54 
L.  Ed.  678,  27  L.  R.  A.  (N.  S.)  493,  18 
Ann.  Cas.  1103,  reversing  judgment 
(1907)  91  P.  74,  76  Kan.  328. 

Commerce  is  conducted  among  the 
states,  within  the  meaning  of  the  fed- 
eral constitution,  by  a  corporation  en- 
gaged in  imparting  instruction  by  cor- 
respondence,   whose    business    involves 

(13303) 


Art.  1,  §  8,  cl.  3 


CONSTITUTION 


the  solicitation  of  students  in  other 
states  by  local  agents,  who  are  also  to 
collect  and  forward  to  the  home  office 
the  tuition  fees,  and  the  systematic  in- 
tercourse between  the  corporation  and 
its  scholars  and  agents,  wherever  situ- 
ated, and  the  transportation  of  the 
needful  books,  apparatus,  and  papers. 
Id. 

Every  corporation  empowered  by  the 
state  of  its  creation  to  engage  in  in- 
terstate commerce  may  carry  on  that 
commerce  in  sound  articles  of  commerce 
in  every  other  state  in  the  Union,  and 
every  prohibition  or  burden  which  an- 
other state  attempts  to  impose  on  such 
business  is  unconstitutional.  Butler 
Bros.  Shoe  Co.  v.  United  States  Rub- 
ber Co.  (1907)  156  Fed.  1,  84  C.  C.  A. 
167,  writ  of  certiorari  denied  (1908) 
29  Sup.  Ct.  686,  212  U.  S.  577,  53  L.  EcL 
*  658. 

Every  corporation  which  is  in  the  em- 
ploy of  the  United  States  has  the  right 
to  exercise  the  necessary  corporate 
powers  and  to  transact  the  requisite 
business  to  discharge  the  duties  of  that 
employment  in  every  other  state  in  the 
Union  without  let  or  hinderance.    Id. 

Defendant  construction  company  hav- 
ing been  awarded  a  contract  for  the 
building  of  a  sewer  in  J.,  Wis.,  contract- 
ed with  defendant  pipe  company,  a 
West  Virginia  corporation,  having  its 
central  office  in  Michigan,  whereby  the 
pipe  company  was  to  manufacture  con- 
crete sewer  pipe,  furnishing  the  super- 
intendent, also  all  the  forms,  steel  re- 
inforcements, saddle,  etc.,  the  construc- 
tion company  furnishing  the  cement 
and  gravel  and  the  labor  necessary  to 
make  the  pipe  on  the  ground  where  it 
was  to  be  used.  The  pipe  company's 
forms,  derrick,  and  saddle,  together 
with  the  reinforcing  material,  was  ship- 
ped to  J.  from  outside  the  state.  Held, 
that  the  contract  was  not  a  transaction 
of  interstate  commerce,  and,  the  pipe 
company  never  having  complied  with 
the  Wisconsin  law  regulating  the  trans- 
action of  business  in  that  state  by  for- 
eign corporations,  the  contract  was  void 
and  unenforceable  for  the  benefit  of  the 
company  or  its  assignee,  under  St.  Wis. 
1913,  f  1770b,  providing  that  every  con- 
tract made  by  or  on  behalf  of  any  such 
corporation  affecting  its  personal  lia- 
bility, or  relating  to  property  within  the 
state  before  it  has  complied  with  the 
requirements  prescribed  for  doing  busi- 
ness within  the  state,  shall  be  wholly 
void  on  its  behalf  and  on  behalf  of  its 
assigns.  Loomis  v.  People's  Const.  Co. 
(1914)  211  Fed.  453,  128  CCA.  125. 

Congress,  having  incorporated  a  rail- 
road company  to  engage  in  interstate 
commerce,  and  to  serve  the  United 
States  in  the  transportation  of  troops 
and  munitions  of  war,  a  state  in  which 
the  railroad  was  located  could  not  an- 
nounce conditions  for  noncompliance 
with  which  the  corporation  would  be  ex- 
cluded   from    its    borders,    and    hence 
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Const.  La.,  as  amended  (see  Act  No..  10 
of  Ex.  Sees.  1907),  providing  for  the 
exclusion  of  federal  and  foreign  corpo- 
rations that  should  take  advantage  of 
their  right  to  institute  suits  in  or  re- 
move the  same  to  the  federal  courts, 
was  invalid  as  to  such  railroad  company. 
Mercantile  Trust  Co.  v.  Texas  &  P.  By. 
Co.  (C.  C  1908)  216  Fed.  225. 

The  provisions  of  the  state  statutes 
and  constitution,  regulating  foreign  cor- 
porations doing  business  in  the  state, 
relate  only  to  intrastate  business,  as 
if  extended  to  interstate  business,  they 
would  violate  the  commerce  clause. 
Fifth  Ave.  library  Society  v.  Rhodes 
(Ala.  1915)  69  So.  918. 

The  statute  providing  that  no  foreign 
corporation  shall  prosecute  a  suit  until 
it  has  complied  with  the  law  does  not 
apply  to  a  foreign  corporation  engaged 
solely  in  interstate  commerce,  and  it 
may  sue  without  complying  with  the 
law.  Herman  Bros.  Co.  v.  Nasiacos 
(1909)  103  P.  301,  46  Colo.  208. 

Transactions,  wherein  a  note  for 
goods  bought  is  given  to  a  foreign  cor- 
poration, which  is  engaged  solely  in  in- 
terstate traffic,  and  which  does  not 
maintain  an  office  or  place  of  business 
in  the  state,  the  goods  being  prepared 
out  of  the  state  and  shipped  to  a  cus- 
tomer in  the  state,  held  interstate  com- 
merce. Circular  Advertising  Co.  v. 
American  Mercantile  Co.  (Fla.  1913) 
63  So.  3. 

Interstate  commerce  transactions  are 
not  subject  to  Acts  Fla.  1907,  c  5717, 
requiring  foreign  corporations  to  file 
certain  statements  and  pay  certain  fees 
before  transacting  business  in  the  state, 
and  making  void  contracts  made  without 
complying  with  the  statute.  Id- 
Acts  Fla.  1907,  c.  5717,  requiring  for- 
eign corporations  to  file  certain  state- 
ments and  pay  certain  fees  before 
transacting  business  in  the  state,  and 
making  void  contracts  made  without 
complying  therewith,  does  not  apply  to 
interstate  transactions,  but  is  designed 
solely  as  a  regulation  of  intrastate 
transactions  by  foreign  corporations. 
Id. 

Statutes  regulating  foreign  corpora- 
tions doing  business  in  Illinois  must  be 
so  construed  and  enforced  as  not  to  in- 
terfere with  interstate  commerce.  Le- 
high Portland  Cement  Co.  v.  McLean 
(1909)  149  III  App.  360,  judgment  af- 
firmed (1910)  92  N.  E.  248;  Hill  Lum- 
ber Co.  ▼.  Same  (1909)  149  111.  App. 
368. 

The  right  of  free  intercourse  and 
trade  between  the  states  extends  to 
corporations.  Lehigh  Portland  Cement 
Co.  v.  McLean  (1910)  92  N.  B.  248,  245 
111.  326,  137  Am.  St  Rep.  322. 

Act  HI.  May  18,  1905  (Laws  1905, 
p.  127),  |  6,  prohibiting  foreign  corpo- 
rations, not  complying  with  the  act, 
from  suing  in  the  courts  of  the  state, 
does  not  apply  to  foreign  corporations 
engaged  in  interstate  commerce.  Amer- 
ican  Art    Works   T.    Chicago   Picture 
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Frame  Works  (1914)  106  N.  E.  440, 
264  HI.  610,  affirming  judgment  (1014) 
184  ID.  App.  502. 

Ky.  St  f  571,  declaring  it  to  be  un- 
lawful for  any  corporation  to  carry  on 
business  in  the  state  without  having 
filed  with  the  secretary  of  state  a 
statement  designating  its  office  in  this 
state,  and  its  agent  thereat,  upon  whom 
process  may  be  served,  is  not  a  regula- 
tion of  interstate  commerce  in  its  ap- 
plication to  a  press-dispatch  company. 
Associated  Press  v.  Commonwealth 
(1901)  60  S.  W.  295,  523,  22  Ky.  Law 
Rep.  1229;  Id.  (1901)  60  S.  W.  867, 
22  Ky.  Law  Rep.  1369. 

The  question  whether  the  business  in 
which  a  foreign  corporation  is  engaged 
within  the  state  is  interstate  commerce 
is  one  of  fact  to  be  determined  by  the 
proper  tribunal.  Commonwealth  v. 
Read  Phosphate  Co.  (1902)  67  S.  W. 
45,  113  Ky.  32,  23  Ky.  Law  Rep.  2284. 

Laws  Miss.  1908,  c.  122,  attempting  to 
penalize  a  foreign  corporation  engaged 
in  interstate  and  intrastate  commerce, 
by  prohibiting  it  from  doing  an  intra- 
state business,  for  exercise  of  its  right, 
guaranteed  by  the  federal  constitution, 
to  remove  a  suit  from  a  state  court  to 
a  federal  court,  is  not  within  the  power 
of  the  state.  Louisville  &  N.  R.  Co.  v. 
State  (Miss.  1914)  65  So.  881. 

The  business  of  a  Pennsylvania  cor- 
respondence school  is  carried  on  in  New 
York  by  agencies  in  various  parts  of 
the  state  to  solicit  persons  to  contract 
with  it  for  instruction.  It  has  different 
division  offices,  each  in  charge  of  the 
corporation's  district  superintendent 
having  under  him  a  corps  of  the  corpo- 
ration's representatives.  The  expenses 
of  the  offices  are  paid  by  the  corpora- 
tion, and  the  payments  made  by  sub- 
scribers are  collected  by  the  superin- 
tendents, deposited  in  special  accounts 
in' their  own  names  in  the  cities  where 
the  offices  are  situated,  and  are  from 
time  to  time  sent  to  the  corporation. 
The  corporation  sells  text-books,  draw- 
ings, and  other  outfits  in  the  state,  and 
each  of  its  superintendents  and  repre- 
sentatives is  required  to  be  qualified  to 
give  instruction  to  its  students,  and  as- 
sistance therein  is  given  at  the  division 
offices  to  such  students  as  desire  it. 
Held,  that  its  business  in  the  state  is 
not  interstate  commerce.  International 
Text-Book  Co.  v.  Connelly  (1910)  124 
N.  T.  S.  603,  67  Misc.  Rep.  49.  judg- 
ment affirmed  (Co.  Ct  1910)  125  N.  Y. 
S.  1125. 

Where  a  foreign  corporation  sent  its 
agent  into  Montana  to  buy  or  solicit  the 
consignment  of  wool  to  its  warehouses 
in  other  states,  the  business  thus  con- 
ducted was  interstate  commerce.'  Mac- 
Naughton  Co.  v.  McGirl  (1897)  49  P. 
651,  20  Mont  124,  38  L.  R.  A.  367,  63 
Am.  St.  Rep.  610. 

The  interstate  commerce  clause  ap- 
plies as  well  where  the  commerce  is 
carried  on  by  corporations  as  when  car- 
ried on  by  natural  persons.    Id. 

The  business  of  a  foreign  corporation 


conducting  a  correspondence  school,  by 
soliciting  students  in  Missouri  by  local 
agents  who  collect  and  forward  tuition 
fees,  and  by  intercourse  by  correspond- 
ence between  the  corporation  and  its 
students  and  agents,  and  by  the  trans* 
portation  of  needful  books,  papers,  and 
apparatus,  is  exclusively  interstate  busi- 
ness, governed  by  the  federal  constitu- 
tion and  laws,  and  Rev.  St.  Mo.  1899,  §§ 
1024-1026  (Ann.  St  1906,  pp.  886- 
890),  requiring  a  foreign  corporation  to 
obtain  a  certificate  to  do  business  in  the 
state,  etc.,  are  void  so  far  as  they  ap- 
ply to  it  International  Text-Book  Co. 
v.  Gillespie  (Mo.  1910)  129  S.  W.  922. 

Where  the  local  agent  of  a  foreign 
corporation  negotiates  a  contract  to 
build  a  boat  for  a  resident  of  the  state, 
the  contract  being  subject  to  acceptance 
by  the  corporation,  and  the  boat  to  be 
built  at  the  home  of  the  corporation, 
the  transaction  is  interstate  commerce, 
and  the  state  statutes  requiring  foreign 
corporations  doing  business  in  the  state 
to  do  certain  things  as  a  condition  pre- 
cedent to  doing  business  in  the  state 
are  inapplicable.  Koenig  v.  Truscott 
Boat  Mfg.  Co.  (Mo.  App.  1911)  135  S. 
W.  514. 

A  fpreign  corporation  engaged  solely 
in  interstate  commerce  need  not  com- 
ply with  Rev.  St  Mo.  1909,  §§  3039, 
8040,  regulating  foreign  corporations. 
Rogers  v.  Union  Iron  &  Foundry  Co. 
(Mo.  App.  1912)  150  S.  W.  100. 

Conditions  imposed  on  the  right  of  a 
foreign  corporation  to  do  business  whol- 
ly within  the  state  would  not  be  objec- 
tionable as  regulating  interstate  com- 
merce. Security  State  Bank  v.  Sim- 
mons (Mo.  1913)  157  S.  W.  585,  251 
Mo.  2. 

That  a  foreign  corporation  required 
an  office  and  employes  to  transact  busi- 
ness in  this  state  is  immaterial  in  de- 
termining whether  such  business  was 
interstate  commerce;  the  criterion  be- 
ing whether  there  was  an  importation 
into  one  state  from  another.     Id. 

A  New  York  linotype  company  which 
maintained  no  office  or  branch '  agency 
in  Missouri,  but  merely  contracted  to, 
and  did,  furnish  skilled  mechanics  to 
make  repairs  on  its  leased  machines  at 
the  expense  of  the  lessees,  was  engag- 
ed in  interstate  commerce,  and  not  in 
doing  a  local  business  in  Missouri,  to 
render  compliance  on  its  part  with  Rev. 
St.  Mo.  1909,  §§  3039,  3040,  a  necessary 
condition  to  its  recovery  on  a  lease  con- 
tract Mergenthaler  Linotype  Co.  v. 
Hays  (Mo.  App.  1916)  181  S.  W.  1183. 

Since  a  contract  with  a  foreign  cor- 
poration to  publish  the  supreme  court 
reports  partakes  of  the  nature  of  inter- 
state commerce,  such  corporation  may 
make  the  contract  without  filing  the 
certificate  required  under  Rev.  St.  Neb. 
1913,  §  725,  with  the  secretary  of  state. 
Traphagen  v.  Lindsay  (Neb.  1914)  146 
N.  W.  1026. 

Plaintiff,  an  Illinois  corporation,  sent 
agents  into  the  Indian  Territory  and 
Arkansas  to  take  orders  for  enlarging 
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pictures.  The  orders,  when  taken,  were 
sent  to  its  home  office  in  Chicago,  where 
the  pictures  were  enlarged,  and  the 
pictures  with  frames  were  shipped  by 
it  to  agents,  different  from  those  who 
took  orders,  who  delivered  them  to  the 
patrons  and  collected  the  money,  which 
they  remitted  to  plaintiff.  Held,  that 
this  was  interstate  commerce,  and  that 
a  failure  by  plaintiff  to  designate  a  res- 
ident agent  in  the  Indian  Territory  upon 
whom  service  might  be  had  under  the 
provisions  of  Act  Feb.  18,  1901,  c.  379, 
§§  4,  5,  34  Stat  795,  requiring  foreign 
corporations  to  designate  an  agent  in 
the  Indian  Territory  before  beginning 
to  carry  on  business,  did  not  render  void 
a  bond  executed  by  one  of  its  deliver- 
ing agents  in  the  Indian  Territory,  con- 
ditioned for  the  faithful  performance  of 
his  duty  as  such  wherever  the  plaintiff 
sent  him.  Chicago  Crayon  Co.  v.  Rog- 
ers (Okl.  1911)  119  P.  630. 

After  one  of  the  plaintiff's  delivering 
agents  had  executed  a  bond  in  the  In- 
dian Territory,  conditioned  for  the  faith- 
ful performance  of  his  duty,  he  was  sent 
to  Arkansas,  where  the  alleged  breach 
of  the  bond  occurred.  Held,  that  a  fail- 
ure by  plaintiff  to  designate  a  resident 
agent  in  Arkansas  upon  whom  service 
might  be  had,  as  required  by  Kirby's 
Dig.  Ark.  §§  825,  829a,  did  not  consti- 
tute a  defense  in  favor  of  the  sureties 
on  the  bond.    Id. 

A  foreign  corporation  engaged  in  in- 
terstate commerce  may  sue  on  a  con- 
tract of  employment  entered  into  with 
a  citizen  of  Oklahoma,  though  it  has 
not  filed  a  copy  of  its  articles  of  incor- 
poration, or  appointed  a  service  agent 
in  the  state  pursuant  to  Rev.  Laws  OkL 
1910,  §§  1338,  1341.  Kibby  v.  Cubie, 
Heimann  &  Co.  (Okl.  1913)  137  P.  352. 

A  foreign  corporation  engaged  in  in- 
terstate commerce  was  not  within  the 
constitutional  and  statutory  provisions 
limiting  the  right  of  a  foreign  corpora- 
tion to  sue  in  the  state  or  enforce  a 
contract,  though  it  had  not  procured  a 
permit  to  do  business  in  the  state.  Dr. 
Koch  Vegetable'  Tea  Co.  v.  Shumann 
(Okl.  1914)  139  P.  1133. 

Rev.  Laws  Okl.  1910,  §f  1335-1341, 
prescribing  conditions  precedent  to  a 
foreign  corporation's  right  to  sue,  do 
not  apply  to  an  action  for  debt  arising 
out  of  an  interstate  commercial  trans- 
action. J.  P.  Bledsoe  &  Son  v.  W.  B. 
Young  Supply  Co.  (Okl.  1915)  145  P. 
1125. 

A  foreign  corporation  does  not  have 
to  comply  with  the  laws  of  the  state  as 
to  foreign  corporations  in  order  to  sue 
in  the'  state  on  an  interstate  commerce 
contract.  Sioux  Remedy  Co.  v.  Lind- 
gren  (S.  D.  1911)  130  N.  W.  49.  . 

A  Minnesota  corporation,  which  gives 
veterinary  advice  and  prescriptions  to 
its  subscribers,  etc.,  held  engaged  in 
interstate  commerce,  so  that  the  In- 
terstate Commerce  Act  renders  Civ. 
Code  S.  D.  §|  883,  885,  inoperative  as 
to  it  Peterson  v.  Hoftiezer  (S.  D. 
1915)  150  N.  W.  934. 
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A  contract  between  citizens  of  one 
state  and  a  corporation  of  another 
state  for  the  erection  of  a  single  plant 
is  a  transaction  of  interstate  com- 
merce, and  not  a  doing  of  business  in 
the  state  where  the  plant  is  to  be 
erected,  within  a  statute  requiring  a 
foreign  corporation  "to  register  its 
charter"  before  doing  business  therein. 
Davis  &  Rankin  Bldg.  &  Mfg.  Co.  v. 
Caigle  (Tenn.  Ch.  App.  1899)  53  S.  W. 
240. 

The  construction  of  a  glass  factory 
by  a  foreign  corporation  did  not  con- 
stitute interstate  commerce,  where  the 
necessary  labor  and  part  of  the  mate- 
rial was  obtained  within  the  state.  Ft 
Worth  Glass  &  Sand  Co.  ▼.  &  R. 
Smythe  Co.  (Tex.  Civ.  App.  1910)  128 
S.  W.  1138. 

The  construction  of  gas  producers 
for  a  glass  factory,  including  the  for' 
nisbing  of  material  and  labor  by  a  for- 
eign corporation,  the  labor  and  part  of 
the  material  being  obtained  within  the 
state,  did  not  constitute  interstate 
commerce,  though  the  contract  was 
made  outside  of  the  state.  S.  B. 
Smythe  Co.  v.  Ft  Worth  Glass  & 
Sand  Co.  (Tex.  1912)  142  S.  W.  1167. 

A  foreign  corporation  engaged  in  in- 
terstate commerce  may  not  be  control- 
led by  the  foreign  corporation  laws  of 
this  state.  Shaenfield  v.  Hall  Safe  k 
Fixture  Co.  (Tex.  Civ.  App.  1913)  157 
S.  W.  462. 

Where  plaintiff  was  engaged  in  busi- 
ness of  instruction  by  correspondence 
in  various  subjects,  the  instruction  be- 
ing carried  on  entirely  by  letter 
through  the  mails,  it  was  not  engaged 
in  interstate  commerce  within  the  fed- 
eral Constitution,  so  as  to  prevent  a 
state  from  requiring  it  to  pay  a  license 
tax  as  a  condition  precedent  to  doing 
business  therein  under  the  protection 
of  its  laws.  International  Text-Book 
Co.  v.  Lynch  (1908)  69  A.  541,  81  Vt 
101. 

A  foreign  corporation  which  manu- 
factured signaling  devices  in  installing 
such  devices  on  a  railroad  in  the  state 
held  to  be  doing  business  therein,  and 
not  merely  selling  goods  in  interstate 
commerce,  and  so  were  subject  to  Code 
Va.  1904,  |  1104,  fixing  conditions  up- 
on which  foreign  corporations  could  do 
business.  General  Ry.  Signal  Co.  ▼. 
Commonwealth  (Va.  1916)  87  S.  H. 
598. 

Laws  Wash.  1913,  p.  326,  regulating 
foreign  building  and  loan  association* 
does  not  attempt  to  regulate  interstate 
commerce.  State  v.  Merrill  (Wash. 
1914)  144  P.  925:  Same  v.  Garness 
(Waslj.  1914)  Id.  929. 

A  Pennsylvania  corporation  contract- 
ed with  a  citizen  of  Wisconsin  for  the 
furnishing,  by  the  usual  transportation 
agencies,  of  instruction  continuously 
for  a  considerable  period  of  time.  The 
contract  was  accepted  and  to  a  great 
extent  performed  in  Pennsylvania,  and 
included  only  incidentally  the  transfer 
of  articles  of  property  to  Wisconsin, 
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which  were  not  objects  of  sale  but  in- 
strumentalities through  which  the  in- 
struction was  furnished.  Held,  that 
the  transactions  did  not  constitute  in- 
terstate commerce.  International  Text- 
Book  Co.  v.  Peterson  (1907)  113  N.* 
W.  730,  133  Wis.  202. 

What  is  really  sold  in  the  case  of  a 
contract  by  a  foreign  corporation  for 
the  sale  of  its  stock  to  a  resident  is  an 
interest  in  the  corporation,  and  the 
transaction  does  not  involve  any  ques- 
tion of  interstate  commerce.  South- 
western Slate  Co.  v.  Stephens  (Wis. 
1900)  120  N.  W.  408. 

The  fact  that  the  application  of  St 
Wis.  1898,  §  1770b,  to  contracts,  maAe 
in  the  state  by  a  foreign  corporation, 
for  towage  on  Lake  Superior  between 
two  points  in  the  state,  may  hamper 
the  towing  company  in  its  business  and 
thus  indirectly  affect  interstate  com- 
merce, does  not  bring  the  matter  solely 
within  the  scope  of  congressional  regu- 
lation. Independent  Tug  Line  v.  Lake 
Superior  Lumber  &  Box  Co.  (1911) 
131  N.  W.  408,  146  Wis.  121. 

A  Minnesota  corporation  made  a 
contract  in  Wisconsin  to  tow  saw  logs, 
cut  in  that  state,  from  one  Wisconsin 
point  on  Lake  Superior  to  another, 
never  having  complied  with  St.  Wis. 
1898,  f  1770b,  requiring  foreign  corpo- 
rations to  file  a  copy  of  their  articles 
of  incorporation  with  the  secretary  of 
state  before  transacting  any  business  in 
the  state,  and  making  any  contracts  in 
violation  thereof  unenforceable  by  the 
corporation,  but  enforceable  against  it 
Held,  that  the,  matter  was  not  beyond 
the  scope  of  state  regulation  because 
carried  on  on  a  public  international 
body  of  water,  and  hence  subject  only 
to  congressional  action,  since  Enabling 
Act,  |  1,  extends  the  state  limits  to  the 
center  line  of  Lake  Superior,  which  is 
the  international  boundary  fixed  by 
treaty  between  the  United  States  and 
the  British  possessions,  so  that  the 
lake  is  not  a  public  international  body 
of  water  like  the  ocean  where  the  na- 
tional boundary  is  only  3  miles  from 
shore,  but  the  whole  matter,  contract, 
and  performance  was  wholly  within  the 
state  of  Wisconsin.    Id. 

109.  Transportation  of  passengers  in 

general.— Transportation  of  freight  and 
passengers  from  one  state  to  another, 
or  through  more  than  one  state,  either 
by  land  or  water,  is  interstate  com- 
merce. In  re  State  Freight  Tax  (1872) 
82  U.  S.  (15  Wall.)  232,  21  L.  Ed.  146; 
Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Il- 
linois (1886)  118  U.  S.  557,  7  Sup.  Ct. 
4,  30  L.  Ed.  244;  Sweatt  v.  Boston,  H. 
&  E.  R.  Co.  (C.  C.  1871)  Fed.  Cas.  No. 
13,684;  Pullman  Southern  Car  Co.  v. 
Nolan  (C.  C.  1884)  22  Fed.  276  (decree 
affirmed  State  of  Tennessee  v.  Pullman 
Southern  Car  Co.  [1886]  6  Sup.  Ct 
643,  117  U.  S.  51,  29  L.  Ed.  791) ;  Mo- 
bile &  O.  R.  Co.  v.  Sessions  (C.  C. 
1886)  28  Fed.  592;  State  v.  Carrigan 
(1876)  39  N.  J.  Law  (10  Vroom)  35; 


Steam  Oo.  t.  Iivingston  (N.  Y.  1825) 
3  Cow.  713;  Fry  v.  State  (1878)  63 
Ind.  552,  30  Am.  Rep.  238;  Southern 
Pac.  Ry.  Co.  v.  Haas  (Tex.  1891)  17 
S.  W.  600;  American  Starch  Co.  v. 
Ratement  (Civ.  App.  1893)  22  S.  W. 
771. 

The  transportation  of  goods  and  pas- 
sengers by  continuous  carriage  from  one 
point  in  a  state  to  another  point  in  the 
same  state  is  not  interstate  commerce, 
within  the  meaning  of  the  federal  con- 
stitution, although  for  a  part  of  the 
route  it  is  over  the  soil  of  another 
state.  Lehigh  Val.  R.  Co.  v.  Pennsylva- 
nia (1892)  12  Sup.  Ct.  806,  808,  145 
U.  S.  192,  36  L.  Ed.  672;  Id.  (1892)  12 
Sup.  Ct.  809,  145  U.  S.  205,  36  L.  Ed. 

676. 

Congress  in  the  exercise  of  its  power 
over  commerce  could  enact  Act  June  26, 
1906,  |  2,  which  rendered  unenforceable 
a  prior  contract,  valid  when  made,  by 
which  an*  interstate  carrier  agreed  to 
issue  annual  passes  for  life  in  consid- 
eration of  a  release  of  a  claim  for  dam- 
ages. Louisville  &  N.  R.  Co.  v.  Mottley 
(1911)  31  Sup.  Ct  265,  269,  219  U.  S. 
467,  55  L.  Ed.  297,  34  L.  R.  A.  (N.  S.) 

Traffic  carried  on  by  a  Kentucky 
street  railway  in  connection  with  an 
Ohio  corporation  operating  on  the  Ohio 
side  of  the  Ohio  river  in  transporting 
passengers  across  an  interstate  bridge 
between  Kentucky  and  Ohio  by  a  con- 
tinuous trip  and  a  single  fare  is  inter- 
state commerce.  South  Covington  &  C. 
St.  R.  Co.  v.  City  of  Covington  (1915) 
35  Sup.  Ct.  158,  235  TJ.  S.  537,  59  L. 
Ed.  350,  reversing  decree  South  Cov- 
ington &  C.  R.  Co.  v.  Same  (1912)  143 
S.  W.  28,  146  Ky.  592. 

Transportation  of  persons  as  well  as 
of  property  is  "commerce,"  and  con- 
gress may  regulate  their  interstate 
transportation.  Bennett  v.  U.  S.  (1912) 
194  Fed.  630,  114  O.  C.  A.  402,  judg- 
ment affirmed  (1913)  33  Sup.  Ct  288, 
227  U.  S.  333,  57  L.  Ed.  — . 

No  statute  of  Arkansas  inhibits  per- 
sons described  as  belonging  to  "the  low 
and  lawless  type  of  humanity"  coming 
into  the  state.  Under  the  fourteenth 
amendment,  and  under  the  interstate 
commerce  clause,  of  the  constitution, 
they  now  have  that  right.  State  of 
Arkansas  v.  Kansas  &  T.  Coal  Co.  (O. 
C.  1899)  96  Fed.  353. 

Transportation  of  passengers  between 
Europe  and  the  United  States  consti- 
tuting a  part  of  the  commerce  of  the 
United  States  with  foreign  nations, 
congress  has  power  to  prohibit  all  con- 
tracts, combinations,  and  conspiracies 
in  restraint  of  such  commerce.  U.  S.  v. 
Ha  mburg- Amerikanische  Packet-Fah  r t- 
Actien-Gesellschaft    (C.   C.    1911)    200 

Fed.  806. 

A  contract  between  corporations  op- 
erating steamship  lines  between  the 
United  States  and  European  ports  for 
the  control  of  steerage  passenger  busi- 
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ness  held  to  directly  and  materially  af- 
fect foreign  commerce,  and  to  be  an 
unlawful  contract,  combination,  and  con- 
spiracy, within  the  Anti-Trust  Act 
(Comp.  St  f  8820  et  seq.)      Id. 

Rates  established  by  a  state  for  the 
intrastate  carriage  of  freight  or  pas- 
sengers necessarily  indirectly  affect  in- 
terstate rates;  but  that  fact  does  not 
render  the  establishment  of  such  rates 
unconstitutional,  as  an  interference  with 
interstate  commerce.  In  re  Arkansas 
Rate  Cases  (C.  O.  1911)  187  Fed.  290, 
decree  reversed  Allen  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  (1913)  33  Sup.  Ct  1030, 
230  U.  S.  553,  57  L.  Ed.  1025. 

Transportation  of  persons  is  com- 
merce. U.  S.  v.  Southern  Ry.  Co.  (D. 
C.  1908)  104  Fed.  347,  judgment  af- 
firmed Southern  R.  Co.  v.  U.  S.  (1911) 
32  Sup.  Ct  2,  222  U.  S.  20,  56  L.  Ed. 
72. 

The  power  to  regulate  commerce  be- 
tween the  states  and  with  foreign  coun- 
tries conferred  on  congress  by  the  fed- 
eral constitution  includes  the  power  to 
regulate  the  transportation  of  persons. 
U.  S.  v.  Hoke  (D.  C.  1911)  187  Fed. 
992,  judgment  affirmed  Hoke  y.  U.  S. 
(1913)  33  Sup.  Ct.  281,  227  U.  S.  308, 
57  L.  Ed.  523,  43  L.  R.  A.  (N.  S.)  906, 
Ann.  Cas.  1913E,  905. 

Congress  has  the  right  to  regulate 
the  charges  for  the  transportation  of 
freight  or  passengers  by  interstate  car- 
riers. Portland  Ry.,  Light  &  Power 
Co.  v.  Portland  (D.  C.  1912)  201  Fed. 
119. 

The  transportation  of  passengers 
from  one  state  to  another  is  in  its  na- 
ture national,  and  is  commerce  be- 
tween the  states  and  beyond  the  reach 
of  state  legislation,  and  admits  of  and 
requires  uniformity  of  regulation 
through  congress,  affecting  all  alike. 
Pullman  Co.  v.  Linke  (D.  C.  1913)  203 
Fed.  1017. 

Where  one  boards  a  train  to  go  from 
a  point  within  the  state  to  one  without 
it,  and  pays  the  amount  demanded 
therefor,  not  wishing  or  offering  to 
break  up  the  continuous  passage  by 
paying  to  the  last  station  within  the 
state  on  such  route,  the  transaction  is 
one  as  to  interstate  commerce,  to  which 
Kirby's  Dig.  Ark.  §§  6611,  6620,  fixing 
a  maximum  per  mile  passenger  rate 
and  declaring  a  penalty  for  a  greater 
charge,  have  no  application.  Kansas 
City  Southern  Ry.  Co.  v.  Brooks  (1907) 
105  S.  W.  93,  84  Ark.  233. 

Where  one  boards  a  train  to  go  to  a 
point  from  within  the  state  to  one  with- 
out it,  but  desires  to  break  up  the  contin- 
uity of  his  journey,  and  offers,  but  is  re- 
fused permission,  to  pay  his  fare  to 
the  last  station  in  the  state  on  the 
route,  intending  there  to  get  a  ticket 
for  the  rest  of  the  trip,  and  a  fare  is 
collected  of  him  greater  than  he  would 
have  to  pay  had  he  been  permitted  so 
to  do,  there  is  a  matter  of  intrastate 
commerce  involved,  making  applicable 
Kirby's  Dig.  Ark.  |§  6611,  6620,  fixing 
a  maximum  per  mile  passenger  rate, 
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and  declaring  a  penalty  for  a  greater 
charge.    Id. 

A  passenger  who  traveled  from  one 
point  to  another  in  the  same  state,  over 
a  route  through  another  state  for  a 
short  distance,  it  not  entitled  to  re- 
cover the  penalty  imposed  by  Kirby's 
Dig.  Ark.  §  6620,  upon  a  railroad  for 
charging  a  greater  compensation  than 
was  permitted  by  the  state  statutes. 
St  Louis,  LM.&S.  R.  Co.  v.  Spriggs 
(Ark.  1914)  167  S.  W.  96. 

Transportation  between  two  ports  in 
Los  Angeles  county  over  a  route  pass- 
ing over  the  high  seas  and  outside  the 
territorial  jurisdiction  of  the  state  held 
not  "commerce  with  foreign  nations," 
within  the  commerce  clause,  so  as  to 
prevent  regulation  of  such  transporta- 
tion by  the  state  railroad  commission. 
Wilmington  Transp.  Co.  v.  Railroad 
Commission  of  California  (Cal  1013) 
137  P.  1153,  166  Cal.  741. 

If  the  places  from  which  and  to  which 
passengers  are  carried  and  the  line 
over  which  they  are  carried  are  within 
the  state,  the  commerce  is  domestic  and 
subject  to  state  control.  Luken  v.  Lake 
Shore  &  M.  S.  Ry.  Co.  (1911)  94  N.  B. 
175,  248  HL  377. 

The  court  has  jurisdiction  of  an  of- 
fense consisting  of  a  violation  of  the 
Sunday  law  by  a  steamboat  while  en- 
gaged in  carrying  passengers  from  one 
Indiana  town  to  another,  though  the 
voyage  begins  and  ends  at  a  city  in 
Kentucky.  Dugan  v.  State  (1890)  25 
N.  B.  171,  125  Ind.  130,  9LR.1 
321;  Dorsey  v.  State  (1890)  25  N.  E. 
350,  125  Ind.  600. 

Laws  Kan.  1905,  c  354,  providing 
that  railroad  companies  shall  furnish 
free  transportation  to  shippers  of  live 
stock,  and  authorizing  actions  to  re- 
cover penalties  for  its  violation,  does 
not  apply  to  interstate  shipments.  Mis- 
souri, K.  &  T.  Ry.  Co.  v.  Sinclair  (Kan. 
1908)  94  P.  123. 

Where  a  city  ordinance  regulating  the 
rates  of  fare  to  be  charged  by  a  pub- 
lic hackman  operated  only  within  the 
limits  of  the  city  and  did  not  assume  to 
regulate  the  rates  for  interstate  com- 
merce, it  was  not  invalid  as  regulating 
interstate  commerce  because  a  hackman 
might  contract  to  carry  a  passenger  into 
another  state.  The  Taxicab  Cases 
(1913)  143  N.  Y.  S.  279,  82  Misc.  Rep. 
94,  order  affirmed  Yellow  Taxicab  Co. 
v.  Gaynor  (1913)  144  N.  Y.  S.  299, 159 
App.  Div.  893,  and  in  Hotel  Astor  t. 
City  of  New  York  (1913)  144  N.  Y.  S. 
494,  159  App.  Div.  888. 

The  carrying  of  a  pleasure  party  on  a 
steamboat  is  not  interstate  commerce. 
although  the  boat  may  touch  the  shores 
of  different  states.  State  v.  Seagraves 
(1905)  85  S.  W.  925,  111  Mo.  App.  353. 

Transportation  of  a  passenger  from 
a  point  in  Arkansas  to  a  point  in  Mis- 
souri was  interstate  transportation,  and 
governed  by  the  Interstate  Commerce 
Act.  Ligon  v.  St.  Louis  &  S.  F.  Ry- 
Co.  (Mo.  App.  1914)  168  S.  W.  647. 

Laws  N.  H.  1913,  c  92,  {  1,  requiring 
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carriers  to  issue  mileage  books  good 
over  all  their  steam  railway  lines  in  the1 
state,  held  limited  to  intrastate  trans- 
portation, so  that  such  mileage  was  not 
good  for  the  part  of  an  interstate  jour- 
ney which  was  outside  the  state,  though 
the  service  began  and  ended  within  the 
state.  Holden  v.  Maine  Gent.  R.  R.  (N. 
H.  1914)  92  A.  334,  77  N.  H.  397. 

The  enactment  of  section  13  of  the 
act  of  July  7,  1838,  "to  provide  for  the 
better  security  of  the  lives  of  passen- 
gers on  board  of  vessels  propelled  in 
whole  or  in  part  by  steam"  (5  Stat. 
306),  which  provides  "that  in  all  suits 
and  actions  against  proprietors  of' 
steamboats,  for  injuries  arising  to  per- 
son or  property  from  the  bursting  of 
the  boiler  of  any  steamboat,  or  the  col- 
lapse of  a  flue,  or  other  injurious  es- 
cape of  steam,  the  fact  of  such  bursting, 
collapse,  or  injurious  escape  of  steam, 
shall  be  taken  as  full  prima  facie  evi- 
dence, sufficient  to  charge  the  defend- 
ant, or  those  in  his  employment,  with 
negligence,  until  he  shall  show  that  no 
negligence  has  been  committed  by  him 
or  those  in  his  employment,"  is  within 
the  commerce  clause;  and  the  provi- 
sions of  said  section  are  obligatory  in 
cases  coming  within  their  purview  on 
the  courts  of  this*  state,  as  well  as  the 
courts  of  the  United  States.  Bradley  v. 
Northern  Transp.  Co.  (1864)  15  Ohio 
St.  553. 

Having  assumed  control  of  interstate 
railway  passenger  traffic  under  its  con- 
stitutional power,  it  must  be  presum- 
ed that  congress  has  prescribed  all  the 
regulations  and  penalties  which  it 
deemed  proper  to  impose  on  such  in- 
terstate traffic,  and  hence  a  state  can- 
not impose  additional  statutory  exac- 
tions and  burdens.  Missouri,  K.  &  T. 
By.  Co.  of  Texas  v.  Fookes  (Tex.  Civ. 
App.  1897)  40  S.  W.  858. 

A  passenger  was  carried  by  three 
separate  railroads  from  a  point  out- 
side of  the  state  to  a  point  within  the 
state.  He  had  separate  transportation 
issued  by  the  respective  companies. 
The  last  railroad  company  carried  him 
from  points  within  the  state.  The  pas- 
senger's baggage  was  checked  through 
from  the  point  of  beginning  to  the 
point  of  destination.  By  what  author- 
ity the  agent  of  the  initial  carrier  so 
checked  the  baggage,  did  not  appear. 
Held,  that  the  last  railroad  company 
was  engaged  in  state  commerce,  and 
Rev.  St.  Tex.  1895,  art.  320,  expressly 
prohibited  it  from  limiting  its  liability 
as  a  common  carrier  of  the  baggage. 
White  v.  St.  Louis  Southwestern  Ry. 
Co.  of  Texas  (Tex.  Civ.  App.  1905)  86 
8.  W.  962. 

In  case  of  a  passenger  traveling  on  a 
t>ass  good  from  one  point  in  the  terri- 
tory of  New  Mexico  to  another  point, 
there  is  no  interstate  carriage  or  ques- 
tion of  interstate  commerce.  Stamp 
v.  Eastern  Ry.  Co.  of  New  Mexico 
(Tex.  Civ.  App.  1913)  161  S.  W.  450. 

1 10.  Exclusion  or  expulsion  of  aliens. 
—See,  also,  notes,  ante,  as  to  "Exclu- 


sive or  Concurrent  Powers  of  Congress 
and  the  States,"  and  as  to  "Powerfi 
and  Rights  Remaining  in  the  States." 

Congress  has  power  to  legislate  with 
reference  to  undesirable  aliens  desiring 
to  enter  the  United  States,  and  also 
with  reference  to  the  deportation  of 
undesirable  aliens  already  within  the 
United  States.  Fong  Yue  Ting  v.  U. 
S.  (1893)  13  Sup.  Ct  1016,  1022,  149 
U.  S.  698,  37  L.  Ed.  905;  Kaoru  Ya- 
mataya  v.  Fisher  (1903)  23  Sup.  Ct 
611,  613,  189  U.  S.  86,  47  L.  Ed.  721; 
Zakonaite  v.  Wolf  (1912)  33  Sup.  Ct 
31,  226  U.  S.  272,  57  L.  Ed.  218;  Bu- 
gajewitz  v.  Adams  (1913)  33  S.  Ct 
607,  228  U.  S.  585,  57  L.  Ed.  978; 
Schwartz  v.  Same  (1913)  33  S.  Ct.  609, 
228  U.  S.  592,  57  L.  Ed.  "980;  Haw 
Moy  v.  North  (1910)  183  Fed.  89,  105 
C.  C.  A.  381  (writ  of  error  denied 
[1911]  32  Sup.  Ct.  522,  223  U.  S.  717, 
56  L.  Ed.  628);  Hoo  Choy  v.  Same 
(1910)  183  Fed.  92,  105  C.  C.  A.  384 
(writ  of  certiorari  denied  [1911]  32  S. 
Ct.  522,  223  U.  S.  718,  56  L.  Ed.  628); 
Siniscalchi  v.  Thomas  (1911)  195  Fed. 
701,  115  C.  C.  A.  501;  Ex  parte  Ham- 
aguchi  (C.  C.  1908)  161  Fed..  185;  Ex 
parte  Li  Dick  (C.  O.  1910)  176  Fed. 
998;  U.  S.  v.  Williams  (D.  C.  1897) 
*3  Fed.  997;  U.  S.  v.  Weis  (D.  C. 
1910)  181  Fed.  860;  Ex  parte  Pouliot 
(D.  C.  1912)  196  Fed.  437;  (1899)  22 
Op.  Atty.  Gen.  353. 

The  former  act  of  August  3,  1882, 
to  regulate  immigration,  imposing  duty 
on  alien  passengers,  is  a  valid  exercise 
of  the  power  to  regulate  commerce 
with  foreign  nations.  Edye  v.  Robert- 
son (1884)  5  Sup.  Ct  247,  249,  112 
U.  S.  580,  28  L.  Ed.  798,  affirming 
judgment   (C.   C.   1883)    18  Fed.   147. 

Congress  has  power,  even  in  times  of 
peace,  to  exclude  aliens  from,  or  pre- 
vent their  return  to,  the  United  States, 
for  any  reason  it  may  deem  sufficient. 
Chae  Chan  Ping  v.  U.  S.  (1889)  130 
IT.  S.  581,  9  Sup.  Ct  623,  32  L.  Ed. 
1068,  affirming  order  In  re  Chae  Chan 
Ping  (O.  C.  1888)  36  Fed.  431. 

It  is  an  accepted  maxim  of  interna- 
tional law  that  every  sovereign  nation 
has  the  power,  as  inherent  in  sover- 
eignty, and  essential  to  self-preserva- 
tion, to  forbid  the  entrance  of  foreign- 
ers within  its  dominions,  or  to  admit 
them  only  in  such  cases  and  upon  such 
conditions  as  it  may  see  fit  to  prescribe. 
Fong  Yue  Ting  v.  U.  S.  (1893)  13  Sup. 
Ct  1016,  1018,  149  U.  S.  698,  37  L.  Ed. 
905,  following  Nishimura  Ekiu  v.  U.  S. 
(1892)  12  Sup.  Ct.  336.  142  U.  S.  651, 
35  L.  Ed.  1146,  Chae  Chan  Ping  v.  U. 
S.  (1888)  9  Sup.  Ct  623,  130  U.  S. 
581,  32  L.  Ed.  1068,  and  Legal  Tender 
Cases  (1870)  12  Wall.  467,  20  L.  Ed. 
287. 

In  the  United  States  this  power  is 
vested  in  the  national  government,  to 
which  the  constitution  has  committed 
the  entire  control  of  international  rela- 
tions, in  peace  as  well  as  in  war.  It 
belongs  to  the  political  department  of 
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the  government,  and  may  be  exercised 
either  through  treaties  made  by  the 
president  and  senate,  or  through  stat- 
utes enacted  by  congress,  upon  whom 
the  constitution  has  conferred  the  pow- 
er by  this  clause.  The  supervision  of 
the  admission  of  aliens  may  be  intrust- 
ed by  congress  either  to  the  state  de- 
partment, or  to  the  treasury  depart- 
ment.  Nishimura  Ekiu  v.  U.  S.  (1892) 
12  Sup.  Ct.  336,  338,  142  U.  S.  651,  35 
L.  Ed.  1146. 

The  right  of  a  nation  to  expel  or  de- 
port foreigners  who  have  not  been  nat- 
uralized or  taken  any  steps  towards 
becoming  citizens  of  the  country  rests 
upon  the  same  grounds,  and  is  as  ab- 
solute and  unqualified  as  the  right  to 
prohibit  and  prevent  their  entrance  in- 
to the  country.  Fong  Yue  Ting  v.  U. 
S.  (1893)  13  Sup.  Ct.  1016,  1019,  149 
U.  S.  698,  37  L.  Ed.  «05. 

Congress  may  exclude  aliens  of  a 
particular  race  from  the  United  States, 
prescribe  the  terms  and  conditions  up- 
on which  certain  classes  of  aliens  may 
come  to  this  country,  establish  reg- 
ulations for  sending  out  of  the  country 
such  aliens  as  come  here  in  violation 
of  law,  and  commit  the  enforcement  of 
such  provisions,  conditions,  and  regu- 
lations exclusively  to  executive  officers 
without  judicial  intervention.  Kaoru 
Yamataya  v.  Fisher  (1903)  23  Sup.  Ct. 
611,  613,  189  U.  S.  §6,  47  L.  Ed.  721. 

The  power  of  congress  to  forbid  en- 
try of  foreigners  within  the  dominions 
of  the  United  States  is  well  established, 
whether  it  be  baaed  on  the  inherent 
power  of  sovereignty  or  upon  the  pro- 
visions of  the  commerce  clause.  U.  S. 
ex  rel.  Turner  v.  Williams  (1904)  24 
Sup.  Ct.  719,  722,  194  U.  S.  279,  48 
L.  Ed.  979. 

Congress,  in  the  exercise  of  its  au- 
thority over  foreign  commerce  and  of 
its  power  to  regulate  immigration, 
could  lawfully  enact  the  provisions  of 
Act  March  3,  1903,  c  1012,  §  9,  32 
Stat  1215,  which  make  it  unlawful 
to  bring  into  the  United  States  any 
alien  afflicted  with  a  loathsome  or  dan- 
gerous contagious  disease,  provide  for 
the  exacting  of  a  penalty  for  bringing 
in  an  alien  so  afflicted,  and  authorize 
the  refusal  of  clearance  papers  to  a 
vessel  while  any  such  fine  imposed  up- 
on it  remains  unpaid.  Oceanic  Steam 
Nav.  Co.  v.  Stranahan  (1909)  29  Sup. 
Ct.  671,  676,  214  U.  S.  320,  53  L.  Ed. 
1013;  International  Mercantile  Marine 
Co.  v.  Same  (1909)  29  Sup.  Ct  678, 
214  U.  S.  344,  53  L.  Ed.  1024,  affirm- 
ing judgment  International  Mercantile 
Marine  Co.  v.  Stranahan  (C.  C.  1907) 
155  Fed.  428. 

Congress  could  empower  the  Secre- 
tary of  Commerce  and  Labor  to  en- 
force, without  invoking  the  judicial 
power,  the  penalty  imposed  by  Act 
March  3,  1903,  c.  1012,  §  9,  32  Stat 
1215,  for  bringing  into  the  United 
States  an  alien  afflicted  with  a  loath- 
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some  or  dangerous  contagious  disease. 
Id. 

Congress  may  exclude  aliens  or  pre- 
scribe the  terms  on  which  they  may 
come  in,  establish  regulations  for  send- 
ing out  of  the  country  aliens  entering 
in  violation  of  law,  and  commit  the 
enforcement  of  the  conditions  and  reg- 
ulations to  executive  officers,  but  it 
may  not  control  all  the  dealings  of 
citizens  with  resident  aliens.  Keller  v. 
U.  S.  (1909)  29  Sup.  Ct  470,  471, 
473.  213  U.  S.  138,  53  L.  Ed.  737,  16 
Ann.  Cas.  1066. 

Congress  had  no  power  to  enact  the 
provisions  of  Act  Feb.  20,  1907,  c  1134, 
|  3,  34  Stat  899,  for  the  criminal  pun- 
ishment of  the  mere  keeping,  maintain- 
ing, supporting,  or  harboring,  for  the 
purpose  of  prostitution,  any  alien  wo- 
man within  three  years  after  she  shall 
have  entered  the  United  States.    Id. 

Congress  has  the  power  to  exclude  or 
expel  aliens  to  provide  for  deporta- 
tion, and  to  intrust  this  to  executive 
officers  acting  alone  or  in  connection 
with  the  courts.  U.  S.  v.  Hung  Chang 
(1904)  134  Fed.  19,  67  C.  C.  A  93. 

Congress  has  plenary  power  to  ex- 
clude aliens  from  entry  into  the  United 
States,  or  to  provide  for  their  admis- 
sion subject  to  such  restrictions  as  it 
may  prescribe;  and,  where  it  has  giv- 
en discretionary  power  to  executive  of- 
ficers or  agencies  to  determine  the 
right  of  entry  under  such  restrictions, 
the  ground  of  such  determination  can- 
not be  inquired  into  by  the  courts  in 
habeas  corpus  proceedings  instituted  by 
an  alien,  who  is  restrained  of  his  lib- 
erty for  the  purpose  of  deportation  by 
such  officers.  The  question,  however, 
whether  the  law  does  vest  such  officers 
with  power  of  final  decision  is  necessa- 
rily one  for  judicial  inquiry,  and  an 
alien  given  by  the  law  a  right  of  appeal 
may  invoke  the  powers  of  a  court  for 
the  enforcement  of  such  right  Rodg- 
ers  v.  U.  S.  (1907)  157  Fed.  381,  85 
C.  C.  A.  79. 

Congress  may  exclude  aliens  of  i 
particular  race,  prescribe  conditions  on 
which  certain  classes  of  aliens  may  en- 
ter the  country,  establish  regulations 
for  sending  out  of  the  country  aliens 
coming  in  violation  of  law,  and  commit 
the  enforcement  of  the  law  exclusively 
to  executive  officers  without  judicial  in- 
tervention. Looe  Shee  v.  North  (1909) 
170  Fed.  566,  95  C.  C.  A.  646. 

The  granting  of  control  over  aliens 
for  the  prescribed  period  in  the  exec- 
utive department  to  enforce  the  na- 
tional policy  as  to  immigration  is  with- 
in the  power  of  congress.  Prentis  v. 
Stathakos  (1911)  192  Fed.  469, 112  C 
C.  A.  607. 

The  power  of  congress  to  prohibit  a 
second  or  later  entrance  of  aliens  and 
the  power  originally  to  exclude  them 
are  derived  from  the  same  source. 
Frick  v.  Lewis  (1912)  195  Fed. 
115  O.  a  A.  493. 
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Congress  may  exelude  aliens,  regu- 
late their  coming,  provide  for  their  de- 
portation, and  confer  on  the  executive 
department  or  subordinate  officials 
thereof  the  duty  to  enforce  the  law. 
Choy  Gum  v.  Backus  (1915)  223  Fed. 
487,  139  O.  O.  A.  35. 

Act  Feb.  26,  1885,  prohibiting  the  im- 
portation of  aliens  under  contract  to 
perform  labor  within  the  United  States, 
is  within  the  power  of  congress  to  reg- 
ulate commerce  with  foreign  nations, 
and  constitutional.  U.  S.  v.  Craig  (O. 
C.  1886)  28  Fed.  795;  In  re  Florio  (O. 
G.  1890)  43  Fed.  114. 

Congress  has  plenary  power  over 
aliens,  and  may  expel  them  from  the 
country  at  any  time  and  for  any  rea- 
son. TJ.  S.  v.  North  German  Lloyd  S. 
a  Co.  (C.  C.  1911)  185  Fed.  158. 

The  power  of  congress  to  deal  with 
aliens  is  absolute,  under  which  it  may 
expel  those  of  a  particular  class  and 
permit  others  to  remain  on  specified 
conditions,  and  under  this  power  a  clas- 
sification which  selects  alien  criminals 
for  deportation  is  the  exercise  of  a 
just  discrimination.  U.  S.  v.  Chew 
Cheong  (D.  O.  1894)  61  Fed.  200,  203. 

The  right  to  exclude  or  expel  aliens 
from  the  territory  of  the  United  States 
is  vested  in  the  political  department  of 
the  government,  and  is  a  right  with 
which  the  judicial  department  can  have 
nothing  to  do,  except  as  authorized  by 
treaty  or  act  of  congress.  U.  S.  v. 
Ngum  Lun  May  (D.  O.  1907)  153  Fed. 
209. 

Congress  has  an  absolute  inherent 
right  to  exclude  and  deport  aliens  as  a 
part  of  its  sovereign  power,  and  hence 
the  fact  that  an  alien  has  resided  in 
the  United  States  for  a  long  period  and 
intends  to  make  his  residence  perma- 
nent did  not  affect  the  government's 
right  to  exclude  him,  if  in  the  judg- 
ment of  congress  such  exclusion  was 
proper.  U.  S.  v.  Williams  (D.  C.  1910) 
183  Fed.  904. 

Congress  may  define  and  regulate  the 
admission  of  aliens  into  the  United 
States  and  prescribe  the  conditions  up- 
on which  the  privilege  of  admission 
may  be  enjoyed.  U.  S.  v.  Greenawalt 
(D.  C.  1914)  213  Fed.  901. 

Congress  may  commit  to  any  official, 
department,  or  tribunal,  executive  or 
judicial,  the  determination  of  any  ques- 
tions of  fact  or  otherwise  upon  which 
the  admission  of  aliens  may  depend,  and 
may  prescribe  within  what  time,  in  what 
manner,  and  by  whom  any  decisions 
made  may  be  reviewed.    Id. 

Congress  has  power  to  prohibit  the 
importation  of  aliens  for  immoral  or 
undesirable  purposes,  and  to  punish  any 
person  who  shall  import,  or  attempt  to 
import,  an  alien  for  a  prohibited  pur- 
pose. Ex  parte  Gouyet  (D.  C.  1909) 
175  Fed.  230. 

Chinese  Exclusion  Act  May  5,  1892, 
c.  60,  is  valid.  U.  S.  v.  Yuen  Pak  Sune 
(D.  C.  1910)   183  Fed.  200,  affirmed 


(1911)  191  Fed.  825,  112  C.  0.  A.  839. 

Congress  has  plenary  power  to  pro- 
vide for  the  expulsion  of  an  alien  from 
the  territory  of  the  United  States.  U. 
S.  v.  Weis  (D.  C.  1910)  181  Fed.  860. 

The  matter  of  importation  into  the 
United  States  of  foreigners  is  exclusive- 
ly within  the  power  of  congress  to  con- 
trol and  regulate,  and  the  control  and 
regulation  may  apply  to  dealings  of 
those  foreigners  in  the  United  States 
when  relating  to  matters  of  importation. 
U.  S.  v.  Krsteff  (D.  C.  1911)  185  Fed. 
201. 

Congress  may  determine  the  quantity, 
character,  and  quality  of  evidence  that 
shall  be  required  to  admit  an  alien  into 
the  United  States,  or  grant  him  a  cer- 
tificate of  return  after  absence,  or  to 
establish  his  right  to  remain,  when 
found  here,  but,  .where  it  does  not  do 
so,  the  court  must  receive  the  testi- 
mony of  all  qualified  witnesses  and  give 
it  the  weight  to  which  it  is  entitled.  U. 
S.  v.  Ching  Sing  Quong  (D.  C.  1915) 
224  Fed.  752. 

Bona  fide  seamen  have  always  been 
excepted  from  the  operation  of  our  im- 
migration laws,  although  not  excepted 
therefrom  by  express  language;  their 
inclusion  in  the  class  of  alien  immi- 
grants can  fairly  be  regarded  as  beyond 
the  intention  of  congress.  (1901)  23 
Op.  Atty.  Gen.  521. 

Congress  has  the  undoubted  right  to 
regulate  the  admission  of  aliens  into  the 
United  States,  whether  as  immigrants 
or  otherwise,  and  to  exclude  altogether 
any  class  of  aliens  whose  entrance  it 
might  deem  contrary  to  the  general 
welfare  of  the  Union.  (1907)  26  Op. 
Atty.  Gen.  180. 

III.  White  slave  traffic  act.— Con- 
gress had  power  to  enact  White  Slave 
Act  June  25,  1910  (Contp.-  St.  §  8712 
et  seq.),  making  criminal  transportation 
of  women  in  interstate  commerce  for 
purposes  of  prostitution.  Hoke  v.  U.  S. 
(1913)  33  S.  Ct.  281,  227  U.  S.  308,  57 
L.  Ed.  523,  43  L.  R.  A.  (N.  S.)  906,  Ann. 
Cas.  1913E,  905  (affirming  judgment 
U.  S.  v.  Hoke  [D.  C.  1911]  187  Fed. 
992) ;  Athanasaw  v.  U.  S.  (1913)  33  S. 
Ct  285,  227  U.  S.  326,  57  L.  Ed.  528, 
Ann.  Cas.  1913E,  911;  Bennett  v.  Same 
(1913)  33  S.  Ct  288,  227  U.  S.  333,  57 
L.  Ed.  531  (affirming  judgment  [1912] 
194  Fed.  630,  114  O.  C.  A.  402) ;  Har- 
ris v.  Same  (1913)  33  Sup.  Ct.  289,  227 
U.  S.  340,  57  L.  Ed.  434  (affirming  judg- 
ment [1912]  194  Fed.  634,  114  C.  C.  A. 
406) ;  Kalen  v.  U.  S.  (1912)  196  Fed. 
888,  116  C.  C.  A.  450;  U.  S.  v.  Rispoli 
(D.  C.  1911)  189  Fed.  271. 

Act  June  25,  1910,  c.  395,  36  Stat 
825,  known  as  the  "White  Slave  Traffic 
Act,"  making  it  a  criminal  offense  to 
knowingly  transport  or  to  procure  the 
transportation  of  women  from  one 
state  into  another  for  immoral  purpos- 
es, us  not  unconstitutional  as  an  at- 
tempted infringement  of  the  police  pow- 
ers of  the  states,  and  is  within  the  pow- 
ers conferred  on  congress  by  the  com- 
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merce  clause  of  the  Constitution.  Ben- 
nett v.  U.  S.  (1912)  194  Fed.  690,  114 
O.  O.  A.  402;  U.  S.  v.  Warner  (C.  O. 
1911)  188  Fed.  682;  U.  S.  v.  Westman 
(D.  0.  1910)  182  Fed.  1017. 

A  limitation  of  the  means  of  prohib- 
ited transportation  of  women  for  pur- 
poses of  prostitution  to  common  car- 
riers need  not  be  implied  to  sustain  the 
validity  of  the  white  slave  act  of  June 
25,  1910  (Com p.  St  f  8712  et  seq.). 
Wilson  v.  U.  S.  (1914)  34  S.  Ct.  347, 
232  U.  S.  563,  58  L.  Ed.  728. 

The  act  known  as  the  "White  Slave 
Traffic  Act"  (Gomp.  St  {  8712  et  seq.) 
Is  constitutional.  Paulsen  v.  U.  S. 
(1912)  199  Fed.  423,  118  C.  C.  A.  97. 

Congress,  under  the  commerce  clause 
had  full  power  to  pass  the  White  Slave 
Act  (Comp.  St.  $  8712  et  seq.),  though 
it  be  construed  as  extending  to  the 
transportation  of  a  female  from  one 
state  to  another  solely  for  the  purpose 
of  unlawful  sexual  intercourse  with  the 
defendant.  Johnson  v.  U.  S.  (O.  C. 
A.  1914)  215  Fed.  679. 

VI.  MEANS  AND    METHODS  OF 
REGULATIONS 

(A)  In  general 

112.  Nature  and  soope  In  general.— 

Any  regulation  of  the  transportation  of 
interstate  commerce,  whether  it  be  upon 
the  high  seas,  the  lakes,  the  rivers,  or 
upon  railroads  or  other  artificial  chan- 
nels of  communication,  affecting  com- 
merce, operates  as  a  regulation  of  com- 
merce itself.  Gibbons  v.  Ogden  (1824) 
22  U.  S.  (9  Wheat)  1,  6  L.  Ed.  23; 
Brown  v.  Maryland  (1827)  25  U.  S. 
(12  Wheat)  419,  6  L.  Ed.  678;  Smith 
v.  Turner  (1849)  48  U.  S.  (7  How.) 
282,  12  L.  Ed.  702;  Pennsylvania  v. 
Wheeling  &  S.  Bridge  Go.  (1855)  59  U. 
S.  (18  How.)  421,  15  Li.  Ed.  435;  Almy 
v.  California  (1860)  65  U.  S.  (24  How.) 
169,  16  L.  Ed.  644;  In  re  State  Freight 
Tax  (1872)  82  U.  S.  (15  Wall.)  232,  21 
L.  Ed.  164;  City  of  Council  Bluffs  v. 
Kansas  City,  St  J.  &  C.  B.  R.  Co. 
(1876)  45  Iowa,  338,  24  Am.  Rep.  773. 

Inspection,  quarantine,  and  health 
laws  of  all  descriptions,  laws  for  regu- 
lating the  internal  commerce  of  a  state, 
and  laws  with  respect  to  turnpike  roads, 
ferries,  etc.,  are  not  in  the  exercise  of 
a  power  to  regulate  commerce.  Gib- 
bons v.  Ogden  (1824)  22  U.  S.  (9 
Wheat.)  1,  6  L.  Ed.  23. 

Act  1845,  c.  19,  extending  the  admir- 
alty and  maritime  jurisdiction  of  the  dis- 
trict courts  of  the  United  States  to 
certain  cases  upon  the  lakes  and  navi- 
gable waters  connecting  them,  is  not  a 
regulation  of  commerce.  The  Genesee 
Chief  v.  Fitzhugh  (1851)  53  U.  S.  (12 
How.)  443,  13  L.  Ed.  1058;  Fretz  v. 
Bull  (1851)  53  TJ.  S.  (12  How.)  466, 
13  L.  Ed.  1068. 

The  enforcement  of  a  contract  be- 
tween a  railroad  company  and  an  ele- 
vator company,  giving  the  elevator  com- 
pany for  a  prescribed  term  the  handling 
of  all  grain  brought  by   the   railroad 
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company  in  its  cars  to  a  city  on  the  Mis- 
sissippi to  be  transported  to  a  place 
beyond,  is  not  an  interference  with  the 
power  of  congress  to  regulate  commerce 
where  by  the  construction  of  a  railroad 
bridge  across  the  Mississippi  it  became 
unnecessary  for  the  railroad  company 
to  have  the  grain  brought  by  it  to  the 
city  handled  at  that  place.  Dubuque  & 
S.  C.  Co.  v.  Richmond  (1873)  86  U.  S. 
(19  Wall.)  584,  589,  22  L.  Ed.  173. 

Any  act  of  a  state  interfering  in  any 
way  with  the  free  traffic  between  citi- 
zens of  different  states  in  any  article  of 
commerce  is  an  attempted  regulation  of 
such  commerce,  and  an  invasion  of  the 
power  exclusively  conferred  upon  con- 
gress, whose  nonaction  with  respect 
to  any  particular  commodity  is  a  dec- 
laration of  its  purpose  that  the  com- 
merce therein  shall  be  free.  In  re  Bar- 
ber (C.  C.  1889)  39  Fed.  641,  644,  af- 
firmed (1890)  10  Sup.  Ct  862,  136  U. 
S.  313,  34  L.  Ed.  455. 

Congress  has  the  power  to  regulate 
interstate  commerce  by  any  means  which 
may  be  proper,  so  long  as  such  means 
are  not  contrary  to  some  provision  of 
the  constitution.  Interstate  Commerce 
Commission  v.  Brimson  (1894)  14  Sup. 
Ct.  1125,  1130,  154  U.  S.  447,  38  K  Ed. 
1047. 

It  is  not  enough  to  show  that  In  the 
working  of  a  statute,  there  is  some  ten- 
dency, logically  discernible,  to  inter- 
fere with  commerce  or  existing  con- 
tracts, as  modern  society  is  so  closely 
related  in  its  different  parts  that  what 
affects  any  part  must  be  felt  more  or 
less  by  all  the  rest,  but  practical  lines 
must  be  drawn,  and  distinctions  of  de- 
gree must  be  made.  Diamond  Glue  Co. 
v.  United  States  Glue  Co.  (1903)  23 
Sup.  Ct  206,  208,  187  U.  S.  611,  47  L. 
Ed.  328. 

Any  exercise  of  state  authority,  in 
whatever  form  manifested,  which  di- 
rectly regulates  interstate  commerce,  is 
repugnant  to  this  clause.  Adams  Exp. 
Co.  v.  Kentucky  (1909)  29  Sup.  Ct 
633,  634,  214  U.  S.  218,  53  L.  Ed.  972. 

The  police  power  of  the  state  cannot 
justify  a  direct  interference  with  inter- 
state commerce.  Kansas  City  Southern 
Ry.  Co.  v.  Kaw  Valley  Drainage  Diet 
of  Wyandotte  County,  Kan.  (1914)  34 
Sup.  Ct  564,  233  U.  S.  75,  58  L.  Ed. 
857,  reversing  judgment  Kaw  Valley 
Drainage  Dist  of  Wyandotte  Co.  v. 
Kansas  City  Terminal  Ry.  Co.  (1912) 
123  P.  991,  87  Kan.  272. 

A  state  law  authorizing  the  seizure 
and  imprisonment  of  free  negroes 
brought  into  the  state  on  board  of  any 
foreign  vessel  is  unconstitutional.  El- 
kison  v.  Deliesseline  (C.  C.  1823)  Fed. 
Cas.  No.  4,366. 

Any  act  of  the  legislature,  or  any 
ordinance  of  a  city,  which  prevents  the 
free  exchange  of  lawful  articles  of  com- 
merce between  the  states,  contravenes 
the  commerce  clause  of  the  constitution. 
Ex  parte  Kieffer  (a  a  1889)  40  Fed. 
399,402. 
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The  power  of  congress  to  regulate  in- 
terstate commerce,  imports  the  right 
and  power  to  enact  laws,  and  not  mere- 
ly to  make  rules  and  regulations. 
Snead  v.  Central  of  Georgia  Ry.  Co.  (C. 
C.  1907)   151  Fed.  608. 

Though  as  a  general  rule  the  police 
power  belongs '  to  the  state,  congress 
may,  in  regulating  interstate  commerce, 
impose  regulations  which  are  in  their 
essential  nature  police  regulations. 
Kelley  v.  Great  Northern  Ry.  Co.  (C. 
C.  1907)  152  Fed.  211. 

Congress  may  make  that  a  regulation 
of  commerce  which  a  state  may  employ 
as  a  guard  for  its  internal  policy  or 
to  preserve  the  public  health  or  peace 
or  to  promote  its  peculiar  interests. 
Craig  v.  Kline  (1870)  65  Pa.  St  (15 
P.  F.  Smith)  399,  3  Am.  Rep.  636. 

Acts  32d  Leg.  Tex.  c.  23,  making  it 
a  felony  to  procure  a  female  to  leave 
the  state  for  the  purpose  of  prostitu- 
tion, is  not  a  regulation  of  interstate 
commerce.  Hewitt  v.  State  (Tex.  Cr. 
App.  1914)   167  S.  W.  40. 

A  state  enactment  may  be  valid, 
though  it  incidentally  affects  interstate 
commerce,  where  it  is  an  aid  to,  rath- 
er than  a  burden  on,  such  commerce. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
State  (Tex.  1916)  181  S.  W.  721. 

Act  Va.  March  17,  1856,  entitled  "An 
act  providing  additional  protection  for 
slave  property,  and  authorizing  search- 
ing of  vessels  about  to  sail,"  is  not 
unconstitutional,  as  a  regulation  of  in- 
terstate commerce.  Baker  v.  Wise  (Va. 
1861)  16  Grat.  139. 

The  consolidation  of  two  corporations 
in  accordance  with  Code  Va.  1904,  | 
1105a,  subsecs.  40,  41,  was  not  in  viola- 
tion of  the  commerce  clause.  Winfree 
y.  Riverside  Cotton  Mills  Co.  (Va. 
1912)  75  S.  E.  309. 

To  regulate  commerce  is  to  prescribe 
the  rules  by  which  it  shall  be  governed, 
that  is,  the  conditions  on  which  it  shall 
be  conducted,  to  determine  how  far  it 
shall  be  free,  how  far  it  shall  be  sub- 
ject to  duties  and  other  exactions,  and 
how  far  it  shall  be  prohibited.  State 
y.  Peet  (1908)  68  A.  661,  80  Vt.  449. 

1 13.  Exercise  of  eminent  domain.— A 
state  statute,  granting  the  right  of  emi- 
nent domain  to  telegraph  companies 
with  respect  to  railroad  rights  of  way, 
is  not  invalid  as  an  attempted  regula- 
tion of  commerce,  as  applied  to  inter- 
state lines  of  railroad.  Louisville  &  N. 
R.  Co.  v.  Western  Union  Telegraph  Co. 
(1913)  207  Fed.  1,  124  C.  C.  A.  573, 
affirming  order  Western  Union  Tele- 
graph Co.  y.  Louisville  &  N.  R.  Co. 
(D.  C.  1913)  201  Fed.  946. 

The  condemnation  under  the  state 
laws  of  a  railroad  crossing  over  a  rail- 
road which  bandies  interstate  commerce 
is  not  an  interference  with  interstate 
commerce.  Mobile  &  B.  R.  Go.  y. 
Louisville  &  N.  R.  Co.  (Ala.  1915)  68 
Bo.  905. 

A  telegraph  company  organized  with- 

10  U.S.COMP/1&-833 


in  the  state  may  under  this  clause 
condemn  land  for  its  lines  over  the  right 
of  way  of  a  railroad  company  organized 
within  the  state  and  leased  to  another 
railroad  engaged  in  interstate  com- 
merce. Western  Union  Telegraph  Co. 
of  Illinois  y.  Louisville  &  N.  R.  Co. 
(IU.  1915)  110  N.  B.  583. 

A  state  statute,  construed  not  to 
permit  a  subsequent  appropriation  of 
lands  already  appropriated  to  public 
use  if  the  new  use  constitutes  a  mate- 
rial interference  with  the  existing  use, 
held  not  unconstitutional  as  permitting 
a  telegraph  company  to  condemn  a  way 
along  a  railroad  right  of  way  used  in 
interstate  commerce.  Louisville  &  M. 
Ry.  Co.  v.  Western  Union  Telegraph 
Co.  of  Indiana  (Ind.  1915)  110  N.  E.  70. 

1 14.  Prohibitory  aots  and  ordinances 
In  general.— The  constitutional  power  of 
congress  to  regulate  interstate  com- 
merce includes  the  power  to  prohibit 
in  cases  where  such  prohibition  is  in 
aid  of  the  lawful  protection  of  the  pub- 
lic. Bennett  v.  U.  S.  (1912)  194  Fed. 
630,  114  C.  C.  A.  402,  judgment  affirm- 
ed (1913)  33  Sup.  Ct  288,  227  U.  S. 
333,  57  L.  Ed.  531. 

Act  July  31,  1912  (Comp.  St  §  10416 
et  seq.),  prohibiting  the  importation  of 
prize  fight  films,  held  a  valid  exercise  of 
power  under  commerce  clause.  Weber 
v.  Freed  (1915)  224  Fed.  355,  140  C. 
C.  A.  41. 

No  article  of  commerce  can  be  ex- 
cluded from  introduction  into  and  sale 
in  a  state  by  state  prohibition  laws. 
Swift  v.  Sutphin  (C.  C.  1889)  39  Fed. 
630,  636. 

A  state  may  not  in ' certain  cases  for- 
bid the  sale  of  goods  brought  into  the 
state  otherwise  lawfully  from  another 
state,  nor  forbid  them  to  be  brought  in, 
for  such  enactments,  if  permissible, 
may  be  so  framed  as  to  restrict  or  pro- 
hibit the  right  of  commerce  between 
the  states.  Holyoke  &  South  Hadley 
Falls  Ice  Co.  v.  Ambden  (C.  C.  1893) 
55  Fed.  593,  594,  21  L.  R.  A.  319. 

Constitutional  or  statutory  provisions 
of  a  state,  prohibiting  the  crews  of  for- 
eign vessels  from  loading  or  unloading 
their  ships  in  the  ports  of  such  state, 
are  void,  as  regulations  of  commerce 
with  foreign  nations.  Cuban  Steam- 
ship Co.  v.  Fitzpatrick  (C.  C.  1895) 
66  Fed.  63. 

Acts  Colo.  1899,  p.  175,  f  1,  prohib- 
iting the  docking  of  horses  and  the  im- 
portation and  use  of  them,  in  so  far  as 
it  prohibits  the  importing  from  other 
states  of  docked  tailed  horses,  or  the 
using  of  them  while  they  are  still  owned 
by  the  person  who  brought  them  into 
the  state,  violates  the  interstate  com- 
merce clause.  Stubbs  v.  People  (Colo. 
1907)  90  P.  1114. 

An  ordinance  of  the  state  board  of 
agriculture  and  immigration,  which  pro- 
hibits the  importation  into  the  state  of 
all  kinds  of  citrus  plants,  is  invalid  as 
an   interference  with   interstate   com- 
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merce.     State  v.  West  (1915)  67  So. 
934,  136  La.  867. 

Under  this  clause  the  fact  that  a  state 
has  prohibited  the  sale  of  a  certain  ar- 
ticle of  commerce  by  its  own  citizens 
does  not  give  it  the  right  to  prohibit 
the  importation  of  it  into  the  state. 
City  of  Buffalo  v.  Reavey  (1899)  56  N. 
Y.  S.  792,  37  App.  Div.  228. 

P.  L.  N.  J.  1905,  p.  461,  making  it 
unlawful  for  any  person  to  transport 
through  pipes  the  water  of  any  fresh 
water  river  of  the  state  into  another 
state  for  use  therein,  Is  not  void  as  a  vio- 
lation of  the  interstate  commerce  clause; 
for  the  right  of  the  state  to  preserve 
the  common  property  cannot  be  de- 
stroyed merely  because  the  unlawful 
abstracter  of  the  water  intends  to 
transport  it  into  another  state  for  use 
therein.  McCarter  v.  Hudson  County 
Water  Co.  (1905)  61  A.  710,  70  N.  J. 
Eq.  525,  affirmed  (Err.  &  App.  1906) 
65  A.  489,  70  N.  J.  Eq.  695. 

So  much  of  Civ.  Code  S.  C.  1902,  f 
2845,  as  prohibits  the  importation  into 
and  sale  of  articles  in  the  state  with  a 
view  to  lessen  or  which  tend  to  lessen 
full  and  free  competition  is  an  attempt 
to  regulate  interstate  commerce,  and 
cannot  be  sustained  under  the  police 
power.  State  v.  Virginia-Carolina 
Chemical  Co.  (1905)  51  S.  E.  455,  71 
S    C.  544. 

Act  Va.  Feb.  29,  1896,  which  pro- 
hibits the  selling  of  pools  on  trials  of 
speed  of  animals  to  take  place  without 
the  state,  since  it  is  intended  to  sup- 
press a  form  of  gambling,  is  a  valid  ex- 
ercise of  the  police  power  of  the  state, 
and  does  not  therefore  violate  the  com- 
merce clause.  Lacey  v.  Palmer  (1896) 
93  Va.  159,  24  S.  E.  930. 

115.  Inspection  In  general.— A  state 
law  which  authorizes  a  state  officer  at 
a  port  to  make  a  survey  of  seagoing 
vessels  there  arriving,  and  of  damaged 
goods  found  on  board — not  for  the  pur- 
pose of  certifying  the  quantity  and 
value  of  the  things  inspected  for  the 
protection  of  consumers,  but  to  fur- 
nish official  evidence  for  the  parties  im- 
mediately concerned,  and,  where  goods 
are  found  damaged,  to  provide  for  their 
sale— is  not  an  inspection  law,  such  as 
a  state  may  pass,  but  a  regulation  of 
commerce,  and  unconstitutional.  Fos- 
ter v.  Port  of  New  Orleans  (1876)  94 
II.  S.  246.  24  L.  Ed.  122,  reversing 
(1874)  26  La.  Ann.  105. 

Laws  Md.  1864.  c.  346,  {  41,  as 
amended  by  Laws  Md.  1870,  c.  291,  pro- 
hibits, under  penalties,  the  export,  from 
the  state,  of  tobacco  raised  therein,  ex- 
cept in  hogsheads,  which  shall  have 
been  inspected,  passed,  and  marked  ac- 
cording to  the  provisions  of  the  act, 
with  the  proviso  that  nothing  therein 
"contained  shall  be  construed  to  pro- 
hibit any  grower  of  tobacco,  or  any 
purchaser  thereof,  who  may  pack  the 
same  in  the  county  or  neighborhood 
where  grown,  from  exporting  or  carry- 
ing out  of  this  state  any  such  tobacco 
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without  having  the  same  opened  for 
inspection;  but  such  tobacco,  so  ex- 
ported or  carried  out  of  this  state 
without  inspection,  shall  in  all  cases  be 
marked  with  the  name  in  full  of  the 
owner  thereof,  and  the  place  of  resi- 
dence of  such  owner,  and  shall  be  liable 
to  the  same  charge  of  outage  and  stor- 
age as  in  other  cases."  Held,  that  the 
proviso  permitting  tobacco  to  be  ship- 
ped from  the  state  without  "being 
opened  for  inspection"  did  not  deprive 
the  statute  of  its  character  as  an  in- 
spection law,  and  render  it  obnoxious 
to  the  interstate  commerce  clause. 
Turner  v.  State  (1883)  2  Sup.  Ct  44, 
107  U.  S.  38,  27  L.  Ed.  370. 

Such  statute  is  not  a  regulation  of 
commerce.  Nor  is  it  unconstitutional 
as  discriminating  between  the  state 
buyer  and  manufacturer  of  leaf  tobacco 
and  the  purchaser  who  buys  for  trans- 
portation to  another  state  or  to  a  for- 
eign country,  or  as  discriminating  be- 
tween the  different  classes  of  expor- 
ters. Turner  v.  Maryland  (1883)  2 
Sup.  Ct.  44,  52,  107  U.  S.  38,  27  L. 
Ed.  370. 

Gen.  Laws  Minn.  1889,  c.  8,  which 
prohibits  the  sale  of  dressed  meat  with- 
in any  municipal  division  of  the  state 
unless  the  animal  was  inspected  there 
within  24  hours  before  it  was  slaugh- 
tered, and  makes  its  violation  a  mis- 
demeanor, though  it  purports  to  be  for 
the  protection  of  the  public  health,  in 
effect  prohibits  the  importation  of 
meats  slaughtered  in  other  states, 
whose  citizens  cannot  reasonably  con- 
form to  the  mode  of  inspection  pre- 
scribed; and  hence  it  is  in  violation 
of  the  interstate  commerce  clanse. 
State  v.  Barber  (1889)  136  U.  S.  313, 
10  Sup.  Ct  882,  34  L.  Ed.  455,  affirm- 
ing (C.  C.  1889)  39  Fed.  641. 

A  state  law  prohibiting  the  sale  of 
meat  within  any  municipal  division  of 
the  state  unless  the  animal  was  inspect- 
ed there  within  24  hours  before  it  was 
slaughtered,  is  violative  of  the  commerce 
clause.  Minnesota  v.  Barber  (1890)  10 
Sup.  Ct.  862,  863,  136  U.  S.  313,  34  L. 
Ed.  455,  affirming  In  re  Barber  (0.  G. 
1889)  39  Fed.  641. 

Acts  Va.  1889-90,  c  80,  which  pro- 
hibits the  offering  for  sale  of  fresh 
meat  at  places  100  miles  or  more  dis- 
tant from  the  place  of  slaughter,  un- 
less it  has  been  inspected  by  the  local 
authorities,  for  which  inspection  the 
owner  of  the  meat  is  to  pay  one  cent 
per  pound,  is  in  effect  a  prohibition  on 
the  sale  in  Virginia  of  fresh  meat,  al- 
though entirely  wholesome,  if  from  ani- 
mals slaughtered  100  miles  or  over 
from  the  place  of  sale;  and,  though 
enacted  under  the  guise  of  the  police 
power  of  the  state,  as  a  means  of  pro- 
tecting its  citizens  from  unwholesome 
meats,  the  act  is  unconstitutional,  as 
being  a  regulation  in  restraint  of  in- 
terstate commerce.  Brimmer  v.  Reb- 
man  (1890)  138  U.  S.  78,  11  Sop.  0t 
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213,  36  L.  Ed.  862;  In  re  Rebam  (a 
O.)  41  Fed.  867. 

The  act,  being  a  burden  on  inter- 
state commerce,  is  not  to  be  sustain- 
ed simply  because  it  applies  alike  to 
the  people  of  all  states,  including  the 
people  of  Virginia.  Brimmer  v.  Reb- 
man  (1800)  138  U.  S.  78,  11  Sup.  Ct 
213,  35  L.  Ed.  862,  affirming  (G.  0. 
1890)  41  Fed.  867. 

Since  the  act,  by  reason  of  the  oner- 
ous inspection  fee,  goes  far  beyond  the 
purpose  of  legitimate  inspection  to  de- 
termine quality  and  quantity,  and  prac- 
tically prevents  citizens  of  distant 
states,  dealing  in  fresh  meat,  from  com- 
ing into  competition  on  terms  of  equal- 
ity with  local  dealers  in  Virginia,  the 
supreme  court  will  not  assume,  for  the 
purpose  of  sustaining  the  act,  that 
fresh  meat  will  or  may  become  un- 
wholesome if  transported  100  miles  or 
more  from  the  place  where  slaughter- 
ed before  it  is  offered  for  sale.  Brim- 
mer v.  Rebman  (1890)  138  U.  S.  78, 
11  Sup.  Ct  213,  36  L.  Ed.  862,  affirm- 
ing (O.  C.  1890)  41  Fed.  867. 

Act  Va.  March,  1867,  requiring  all 
flour  brought  into  the  state  to  be  in- 
spected, the  owner  to  pay  therefor,  and 
providing  a  penalty  for  any  person 
selling  such  flour  without  inspection,  is 
discriminating,  no  such  inspection  be- 
ing required  for  flour  manufactured  in 
the  state,  and  is  therefore  unconstitu- 
tional, as  imposing  a  direct  burden  on 
commerce  among  the  states.  Voight  v. 
Wright  (1891)  11  Sup.  Ct.  855,  141  XJ. 
S.  62,  35  L.  Ed.  638. 

Act  La.  No.  147  of  1888,  providing 
that  the  governor  shall  appoint  two 
coal  gaugers  to  gauge  any  coal  or  coke 
boat  or  barge  in  the  state,  and  ascer- 
tain the  number  of  bushels  in  each 
load;  that  no  boat  load  of  coal  or  coke 
shall  be  sold  in  the  state  until  gauged, 
etc.,  when  applied  to  boat  loads  of  coal 
brought  from  a  foreign  state,  on  the 
navigable  waters  of  the  United  States, 
is  not  in  conflict  with  the  interstate 
commerce  clause.  Pittsburgh  &  S. 
Coal  Co.  v.  State  of  Louisiana  (1895) 
156  U.  S.  590,  15  Sup.  Ct  459,  39  L. 
Ed.  544. 

A  statute  absolutely  prohibiting  the 
importation  by  citizens  for  their  own 
use  of  intoxicating  liquors,  without  re- 
gard to  the  question  of  their  purity, 
is  not  an  inspection  law  because  it  pro- 
vides for  the  examination  by  a  state 
chemist  of  all  liquors  sold  in  the  state. 
Scott  v.  Donald  (1897)  17  Sup.  Ct  265, 
165  TJ.  S.  58,  41  L.  Ed.  632. 

The  requirement  of  the  South  Caro- 
lina dispensary  law  that  a  resident  of 
the  state  intending  to  have  liquors 
shipped  into  the  state  for  his  own  use 
shall  certify  such  intention  to  the  state 
chemist,  who  shall  be  furnished  with  a 
sample  for  testing,  and,  if  found  pure, 
shall  issue  a  certificate  to  the  propos- 
ed consignor  authorizing  the  shipment, 
and  providing  that  any  package  brought 


into  the  state  without  such  certificate 
attached,  shall  be  seized  and  confiscat- 
ed, is  void,  as  an  unauthorized  inter- 
ference by  the  state  with  interstate 
commerce.  Vance  v.  W.  A  Vandercook 
Co.  (1898)  18  Sup.  Ct.  674,  170  U.  S. 
438,  42  L.  Ed.  1100,  modifying  judg- 
ment W.  A.  Vandercook  ▼.  Vance  (C. 
C.  1897)  80  Fed.  786. 

A  state  inspection  law  may  operate 
upon  imported  as  well  as  exported  ar- 
ticles. Patapsco  Guano  Co.  v.  Board 
of  Agriculture  of  North  Carolina  (1898) 
18  Sup.  Ct.  862,  171  U.  S.  345,  43  L. 
Ed.  191,  affirming  decree  (C.  C.  1892) 
52  Fed.  690. 

An  inspection  law,  enacted  by  a  state 
"in  the  exercise  of  its  police  powers," 
within  the  meaning  of  Wilson  Act  Aug. 
8,  1890  (Comp.  St  §  8738),  subjecting 
to  laws  so  enacted  all  intoxicating  liq- 
uors arriving  in  the  state,  is  not  void 
as  an  interference  with  interstate  com- 
merce because  it  operates  to  deter  ship- 
ments into  the  state.  Pabst  Brewing 
Co.  v.  Crenshaw  (1905)  25  Sup.  Ct 
552,  554,  198  U.  S.  17,  49  L.  Ed.  925, 
affirming  decree  (C.  C.  1903)  120  Fed. 
144. 

The  prohibition  against  the  receipt 
by  common  carriers  for  transportation 
beyond  the  limits  of  the  territory  of 
hides  which  do  not  bear  the  evidence  of 
inspection  required  by  Act  N.  M.  March 
19,  1901,  is  a  valid  exercise  of  the 
police  power,  and  does  not,  there  being 
no  congressional  legislation  covering 
the  subject  and  making  a  different  pro- 
vision, violate  the  commerce  clause  of 
the  federal  constitution,  although  hides 
not  offered  for  transportation  are  not 
required  to  be  inspected  after  30  days 
in  slaughterhouses,  and  not  at  all  out- 
side of  the  slaughterhouses,  and  al- 
though the  incidental  effect  of  the  stat- 
ute may  be  to  levy  a  tax  upon  this  class 
of  property.  Territory  of  New  Mexi- 
co v.  Denver  &  R.  G.  R.  Co.  (1906)  27 
Sup.  Ct  1,  5,  203  U.  S.  38.  51  L.  Ed. 
78,  affirming  judgment  (1904).  78  Pac. 
74,  12  N.  M.  425. 

Subjecting  all  kerosene  or  other  il- 
luminating oils  sold  or  offered  for  sale 
in  the  state  to  an  inspection  for  the 
purpose  of  determining  the  safety  and 
value  of  such  oils  for  illuminating  pur- 
poses, as  is  done  by  the  North  Caro- 
lina act  of  March  8,  1909  (Acts  1909, 
c.  554),  is  a  proper  exercise  of  the 
police  power,  and  does  not  violate  the 
commerce  clause.  Red  "C"  Oil  Mfg. 
Co.  v.  Board  of  Agriculture  of  North 
Carolina  (1912)  32  Sup.  Ct.  152,  222  U. 
S.  380,  56  L.  Ed.  240,  affirming  decree 
(C.  C.  1909)  172  Fed.  695. 

Prohibition  against  sales  by  import- 
ing purchasers  of  concentrated  com- 
mercial feeding  stuffs  in  original  pack- 
ages, under  Laws  Ind.  1907,  c.  206, 
without  compliance  with  its  require- 
ments as  to  inspection,  is  a  proper  ex- 
ercise of  the  police  power  and  not  an 
unconstitutional    regulation    of    inter- 
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state  commerce.  Savage  v.  Jones 
(1912)  82  Sup.  Ct.  715,  721,  226  U. 
8.  601,  66  L.  Ed.  1182. 

Censorship  by  a  state  board,  under 
Act  April  16,  1913  (108  Ohio  Laws,  p. 
399),  of  motion  picture  films  to  be  dis- 
played in  the  state,  is  not  an  unlaw- 
ful burden  on  interstate  commerce,  as 
applied  to  films  brought  in  from  anoth- 
er state.  Mutual  Film  Corp  y.  Indus- 
trial Commission  of  Ohio  (1915)  86 
Sup.  Ct  887,  236  U.  S.  230,  59  L.  Ed. 
652;  Mutual  Film  Co.  v.  Same  (1915) 
85  Sup.  Ct  393,  236  U.  S.  247,  69  L. 
Ed.  661.  Affirming  decree  (D.  C.  1914) 
215  Fed.  138. 

Interstate  commerce  in  renting  and 
delivery  of  motion  picture  films  is  not 
unlawfully  burdened  by  Laws  Kan. 
1913,  c.  294,  making  it  unlawful  to  ex- 
hibit motion  picture  films  not  first  ex- 
amined by  the  superintendent  of  pub- 
lic instruction.  Mutual  Film  Corpora- 
tion of  Missouri  v.  Hodges  (1915)  35 
Sup.  Ct  393,  236  U.  S.  248,  59  L.  Ed. 
661. 

No  article  of  commerce  can  be  ex- 
cluded from  introduction  into  and  sale 
in  a  state  by  state  inspection  laws. 
Swift  v.  Sutphin  (C.  C.  1889)  39  Fed. 
630,636. 

A  state  may  provide  for  tbe  reason- 
able inspection  of  dressed  meat  or  any 
article  of  commerce,  and  prohibit  its 
introduction  into  the  state  if  unwhole- 
some or  unfit  for  use  as  food,  but  it 
cannot  encroach  upon  the  power  of 
congress  to  regulate  interstate  com- 
merce. In  re  Barber  (C.  C.  1889)  39 
Fed.  641,  646  (affirmed  [1890]  10  Sup. 
Ct  862,  136  U.  S.  313,  34  L.  Ed.  455). 

Ordinances  619  and  620  of  the  city 
of  Topeka,  in  regard  to  meat  inspec- 
tion, providing  that  the  animal  must  be 
inspected  before  slaughtering,  and  must 
be  slaughtered  within  one  mile  of  the 
city  limits,  the  effect  of  which  is  to  ex- 
clude dressed  meat  brought  from  a  dis- 
tance, are  unconstitutional,  as  interfer- 
ing with  free  commerce  between  the 
states.  Ex  parte  Kieffer  (C.  C.  1889) 
40  Fed.  399. 

Laws  N.  D..1890,  c.  188,  $  5,  provides 
that  it  shall  be  the  duty  of  every  pub- 
lic warehouseman  to  receive  for  stor- 
age any  grain,  dry  and  in  a  suitable 
condition;  that  such  grain  in  all  cases 
be  inspected  and  graded  by  duly  au- 
thorized inspectors,  etc.  Section  32 
provides  that  "the  charge  for  the  in- 
spection of  grain  shall  be  and  constitute 
a  lien  on  the  grain  so  inspected,  and 
when  such  grain  is  in  transit  the 
charges  shall  be  treated  as  advance 
charges,  to  be  paid  by  the  common  car- 
rier in  whose  possession  the  same  is  at 
the  time  of  inspection."  Held,  that  the 
words  "in  transit,"  in  section  32,  did 
not  apply  to  interstate  shipments,  and 
that  inspectors  could  not  require  com- 
mon carriers  to  open  cars  containing 
wheat  consigned  to  other  states  for  in- 
spection at  state  lines.     Great  North- 
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en  Ry.  Co.  t.  Walsh  (C.  0. 1891)  47 
Fed.  406. 

The  fact  that  Acts  La.  Ex.  Sen. 
1870,  p.  156,  providing  for  the  inspec- 
tion of  flour,  applied  only  to  the  port 
of  New  Orleans,  and  that  no  penalty 
was  provided  for  its  violation,  were 
matters  for  the  consideration  of  the 
legislature  alone,  and  did  not  go  to  the 
question  of  its  validity  under  the  fed- 
eral constitution.  Qlover  v.  Board  of 
Flour  Inspectors  (C.  C.  1891)  48  Fed. 
848. 

Laws  Wis.  1905,  p.  37,  c  19,  at 
amended  by  Laws  Sp.  Sess.  1905,  p.  19, 
c.  12,  which  provides  for  the  inspection, 
grading,  and  weighing  of  grain  at  Su- 
perior, requires  all  grain  sold,  deliver- 
ed, stored,  or  reshipped  at  that  point 
to  be  in  accordance  with  the  weight! 
and  grades  so  established  and  all  ware- 
house receipts  to  be  based  thereon,  pro- 
hibits the  mixing  of  grades  so  made  by 
warehousemen,  and  expressly  prohibits 
any  sales  or  deliveries  under  Minneso- 
ta grades,  as  applied  to  interstate  ship- 
ments or  deliveries  is  unconstitutional 
and  void,  as  a  burdensome  regulation 
upon,  and  interference  with,  interstate 
commerce.  Globe  Elevator  Co.  v.  An- 
drew (C.  C.  1906)  144  Fed.  871,  order 
affirmed  Andrew  v.  Globe  Elevator  Co. 
(1907)  156  Fed.  664,  84  C.  C.  A  376. 

A  state  may  lawfully  make  local  reg- 
ulations affecting  interstate  commerce 
having  for  their  object  the  protection 
of  the  public  from  fraud  and  imposi- 
tion, and  which  are  in  aid  of  such  com- 
merce, but  a  matter  like  the  fixing  of 
grades  by  which  grain  may  be  6old  in 
interstate  commerce,  and  without  which 
it  cannot  be  sold  on  any  large  scale  is 
one  which  admits  of  only  one  uniform 
system  of  regulation,  and  is  therefore 
within  the  exclusive  power  of  congress; 
and  legislation  by  a  state  which  at- 
tempts to  impose  its  own  inspection 
and  grades  on  all  grain  sold,  delivered, 
or  stored  within  its  limits,  to  the  ex- 
clusion of  those  of  other  states,  not 
only  creates  or  invites  a  conflict  with 
other  states,  but  imposes  a  direct  bur- 
den upon  interstate  commerce,  and  is 
unconstitutional  and  void  as  a  regula- 
tion thereof.     Id. 

In  Act  Mo.  May  4,  1899  (Sess.  Laws 
1899,  p.  228),  providing  for  the  inspec- 
tion o{  beer  and  other  malt  liquors, 
section  5,  which  requires  every  person 
or  corporation  who  shall  receive  for 
sale  or  offer  for  sale  any  beer  or  other 
malt  liquors  other  than  those  manufac- 
tured in  the  state  before  offering  the 
same  for  sale  to  notify  the  inspector, 
who  shall  inspect  and  label  the  same, 
etc.,  reasonably  construed,  has  no  ap- 
plication to  the  case  where  beer  mane- 
factured  outside  of  the  state  is  shipped 
through  it  for  sale  in  another  state, 
nor  to  such  shipment  into  the  state  to 
a  warehouse  of  the  shipper  used  mer*Jj 
for  convenience  in  distributing  beyond 
the  limits  of  the  state.  Pabst  Brewing 
Co.  y.  Crenshaw  (0.  a  1903)  120  Fed. 
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144,   decree  affirmed    (1906)    25   Sup. 
Ct.  552,  198  U.  S.  17,  49  L.  Ed.  925. 

The  Kentucky  pure  food  law  (Laws 
1906,  p.  282,  c.  48),  which  requires  ar- 
ticles of  food  sold  in  the  state  to  be  la- 
beled to  disclose  their  ingredients  and 
authorizes  the  director  of  the  agricul- 
tural experiment  station  to  take  sam- 
ples from  each  package  for  analysis,  is 
not  unconstitutional,  but  is  valid  as  an 
inspection  law.  Nor  was  it  rendered 
invalid  by  the  enactment  of  the  nation- 
al food  and  drugs  act,  which  does  not 
conflict  with  its  provisions.  Savage  v. 
Scovell  (C.  C.  1908)  171  Fed.  566. 

A  state  statute  providing  for  the  in- 
spection and  testing  of  kerosene  oil 
sold  for  use  in  the  state  for  illuminat- 
ing purposes  is  within  the  police  powers 
of  the  state,  and  is  not  unconstitutional 
as  an  interference  with  interstate  com- 
merce. Red  C.  Oil  Mfg.  Oo.  v.  Board 
of  Agriculture  (C.  C.  1909)  172  Fed. 
695,  decree  affirmed  (1912)  32  Sup.  Ct. 
152,  222  U.  S.  380,  56  L.  Ed.  240. 

Subjecting  all  kerosene  or  other  il- 
luminating oils  sold  or  offered  for  sale 
in  the  state  to  an  inspection  for  the 
purpose  of  determining  the  safety  and 
value  of  such  oils  for  illuminating  pur- 
poses, as  is  done  by  the  North  Carolina 
act  of  March  8,  1909  (Acts  1909,  c 
554),  is  a  proper  exercise  of  the  police 
power,  and  does  not  violate  the  com- 
merce clause.  Red  "C"  Oil  Mfg.  Co. 
v.  Board  of  Agriculture  of  North  Caro- 
lina (1912)  32  Sup.  Ct.  152,  154,  222 
U.  S.  380,  56  L.  Ed.  240,  affirming  de- 
cree (C.  C.  1909)  172  Fed.  695. 

A  mortgage  and  note  executed  in  Ala- 
bama, by  a  citizen  thereof  to  a  citizen 
in  Georgia,  in  payment  for  guano  which 
was  delivered  to  and  accepted  by  the 
purchaser  in  Georgia,  cannot  be  avoid- 
ed because  the  guano  was  not  inspected 
and  branded  under  the  laws  of  Alabama 
on  being  brought  to  Alabama.  Stokes 
v.  Culver   (1876)   57  Ala.  412. 

The  Ala.  act  of  1871  had  no  extra- 
territorial operation,  and  did  not  affect 
the  validity  of  sales  of  fertilizers  made 
in  another  state.  Renfro  v.  Loyd 
(1879)  64  Ala.  94. 

Act  Cal.  May  3,  1852,  providing  for 
the  appointment  of  a  gauger  in  San 
Francisco,  is  not  unconstitutional  as  in- 
terfering with  the  regulation  of  com- 
merce. Addison  v.  Saulnier  (1861)  19 
Cal.  82. 

Act  Colo.  March  21,  1889,  which  re- 
quires the  inspection,  before  slaughter, 
of  certain  animals  intended  for  human 
food,  is  in  violation  of  the  constitution 
of  the  United  States  in  so  far  as  such 
act  provides  that  fresh  meats,  sound, 
healthy,  and  fit  for  human  food,  cannot 
lawfully  be  shipped  into  this  state  to 
be  sold  except  on  condition  that  the  ani- 
mals from  which  such  meats  have  been 
taken  shall  have  been  inspected  and 
certified  within  48  hours  before  slaugh- 
tering, as  provided  by  said  statute. 
Schmidt  v.  People  (1892)  18  Colo.  78, 
31  Pac,  49a 


Ordinance  July  24,  1852,  of  the  city 
of  Georgetown,  providing  for  the  in- 
spection of  "every  barrel  and  half  bar- 
rel of  flour  manufactured  within  this 
town,  or  brought  to  the  same  for  sate, 
shipment,  or  exportation,"  does  not  ap- 
ply to  flour  in  transit  through  the  city, 
though  transhipped  there,  and  is  there- 
fore not  unconstitutional  as  an  attempt 
to  regulate  commerce  between  the 
states.  Corporation  of  Georgetown  v. 
Davidson  (1868)  6  D.  C.  278. 

Inspection  laws  may  be  constitution- 
ally applied,  not  only  to  the  produce  of 
the  country  to  be  exported,  but  to  im- 
ports brought  in  for  the  purpose  of 
sale  within  the  state.  Green  #.  City 
of  Savannah  (Ga.  1832)  R.  M.  Charlt 
368. 

Where  guano  is  sold  by  a  dealer  in 
another  state  to  a  purchaser  in  Geor- 
gia, and  the  delivery  is  made  without 
the  state,  and  the  title  is  in  the  pur- 
chaser when  the  property  is  brought 
into  the  state,  the  sale  is  illegal,  be- 
cause the  guano  is  not  branded  and 
tagged,  as  required  by  Code  Ga.  f  1553, 
for  all  fertilizers  offered  for  sale  or  dis- 
tribution in  the  state.  Martin  v.  Up- 
shur Guano  Co.  (1886)  77  Ga.  257. 

The  statutes  of  Georgia  touching  the 
inspection  of  fertilizers  relate  solely 
to  such  as  are  offered  for  sale  or  dis- 
tribution in  that  state.  Atlantic  Phos- 
phate Co.  v.  Ely  (1889)  82  Ga.  438,  9 
S.  E.  170. 

An  ordinance  creating  a  packing  house 
inspector,  whose  duty  it  is  to  inspect  all 
meats  shipped  into  the  city  or  brought 
from  outside  the  county,  and  requiring 
him  to  visit  all  packing  houses  daily  and 
places  of  importers  of  meat  stuff,  and 
secure  their  bills  of  lading  to  determine 
whether  the  shipments  have  been  made 
in  proper  time,  and  whether  cars  con- 
taining such  meat  have  been  properly 
iced  during  transit,  and  imposing  upon 
the  importers  an  Inspection  charge, 
while  it  imposes  no  such  charge  on  oth- 
ers engaged  in  like  business,  is  invalid 
as  an  unlawful  interference  with  inter- 
state commerce.  Armour  &  Co.  v. 
City  Council  of  Augusta  (Ga.  1910)  67 
S.  E.  417. 

A  state  cannot,  under  the  guise  of 
exercising  its  police  power,  enact  in- 
spection laws  burdening  foreign  or  in- 
terstate commerce,  or  impose  upon 
property  brought  into  the  state  from 
another  state  burdens  and  taxes  more 
onerous  than  is  imposed  upon  like 
property  in  the  state.  State  v.  Butter- 
field  Live  Stock  Co.,  Limited  (1909) 
106  P.  455,  17  Idaho,  441. 

The  federal  constitution  reserves  to 
the  states  the  power  to  pass  inspection 
laws  and  to  lay  imposts  and  duties  up- 
on imports  and  exports  necessary  for 
executing  and  carrying  into  effect  such 
laws.    Id. 

Acts  Ind.  1889,  p.  150,  entitled  "An 
act  for  the  protection  of  the  public 
health  by  the  promoting  of  the  growth 
and  sale  of  healthy  cattle  and  sheep, 
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making  it  a  misdemeanor  to  sell  the 
same  without  inspection  before  slaugh- 
ter within  this  state,  and  to  authorise 
cities  to  appoint  inspectors,"  is  in  vio- 
lation of  the  constitution  of  the  United 
States.  State  v.  Klein  (1890)  126  Ind. 
68,  25  N.  B.  873. 

State  laws  imposing  reasonable  police 
regulations  for  the  protection  of  the 
markets  against  the  sale  of  unfit  com- 
modities, by  means  of  establishing  an 
inspection  of  articles  offered  for  sale, 
and  imposing  a  penalty  for  offering  un- 
inspected goods,  do  not  infringe  the 
United  States  constitution.  State  v. 
Fosdick  (1860)  21  La.  Ann.  256. 

Act  La.  No.  147  of  1888,  providing 
that  no  boat  load  of  c<,al  or  coke  shall 
be  sold  in  the  state  until  it  has  been 
inspected,  and  fixing  the  fees  for  gaug- 
ing and  regauging  which  are  required 
to  be  paid  by  the  seller,  is  not  a  regu- 
•  lation  of  commerce.  State  v.  Pittsburg 
&  S.  Coal  Go.  (1889)  41  La.  Ann.  465, 
6  South.  220. 

A  city  ordinance,  requiring  under  pen- 
alty that  all  live  stock  shall  be  inspect- 
ed on  the  hoof,  before  being  slaughter- 
ed, by  a  town  officer  as  a  condition  to 
sale  for  food  purposes  of  the  meats  of 
such  animals,  excludes  from  town  mar- 
ket all  meats  taken  from  animals 
slaughtered  in  other  states,  or  in  the 
state  at  any  considerable  distance  from 
the  town,  contravenes  the  commerce 
clause  of  Const.  U.  S.  art.  1,  §  8.  Car- 
ter v.  Green  (La.  1910)  53  So.  729. 

Gen.  St.  Mass.  c  49,  §§  122,  124,  re- 
lating to  the  inspection  and  sale,  in 
that  state,  of  lime  imported  from  Maine, 
is  void,  as  repugnant  to  the  interstate 
commerce  clause.  Higpins  v.  300  Casks 
of  Lime  (1880)  1$0  Mass.  1. 

St.  Mass.  1912,  c.  248,  §  1,  prohibit- 
ing the  sale  of  neat  cattle,  unless  in- 
spected at  the  time  of  slaughter  by  an 
official  inspector  and  stamped  as  pro- 
vided, is  a  reasonable  police  regulation 
for  the  protection  of  the  public  health 
and  valid  as  such,  though  it  incidentally 
affects  interstate  commerce.  Common- 
wealth v.  Moore  (1913)  100  N.  E.  1071. 
214  Mass.  19. 

Laws  Minn.  1907,  c.  355,  providing 
for  the  inspection  of  animals  imported 
into  the  state,  is  not  a  violation  of  the 
interstate  commerce  clause.  Evans  v. 
Chicago  &  N.  W.  Ry.  Co.  (Minn.  1909) 
122  N.  W.  876. 

An  inspection  under  Laws  Minn.  1909, 
c.  502  (Gen.  St.  1913,  §§  361&-3G32),  of 
gasoline  shipped  into  the  state,  mingled 
with  other  gasoline,  held  for  sale,  and 
not  designed  for  any  particular  pur- 
chaser or  for  reshipment  to  any  partic- 
ular place,  held  not  an  interference  with 
interstate  commerce.  State  v.  Bartles 
Oil  Co.  (Minn.  1916)  155  N.  W.  1035. 

Laws  requiring  articles  to  be  inspect- 
ed or  weighed  and  measured  before  be- 
ing sold  are  in  the  nature  of  police  reg- 
ulations, and,  if  reasonable,  are  not  a 
restraint  upon  commerce.  Gaines  v. 
Coates  (1875)  51  Miss.  335. 

Wag.  St.  Mo.  p.  729,  |  4,  affixing  a 
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penalty  to  the  sale  of  petroleum  to  per- 
sons without  inspection,  does  not  re- 
quire an  owner  or  manufacturer  to 
have  the  oils  inspected  before  selling 
to  a  nonresident  State  v.  Waters 
(1878)  5  Mo.  App.  578. 

The  offense  of  refilling  branded  oil 
barrels  is  none  the  less  an  offense,  un- 
der the  statute,  because  of  the  intention 
to  send  the  barrels  out  of  the  state. 
State  v.  Parsons  (1882)  12  Mo.  App. 
205. 

Rev.  St  Mo.  §  5838,  provides  for  the 
appointment  of  an  inspector  of  pe- 
troleum, oils,  etc.,  in  certain  cities,  to 
inspect  petroleum,  etc.,  "which  may  be 
manufactured,  offered  for  sale,  or  sold 
for  consumption  for  illuminating  pur- 
poses within  the  state."  Held  to  apply 
only  to  oil  to  be  consumed  within  the 
state.  State  ex  rel.  Spencer  v.  White 
(1882)  75  Mo.  465. 

Under  Act  Aug.  8,  1890  (Comp.  St.  | 
8738),  declaring  that  all  intoxicating 
liquors  transported  into  a  state,  on  ar- 
rival therein  are  subject  to  its  laws 
enacted  in  the  exercise  of  police  powers, 
Act  Mo.  May  4,  1899,  prohibiting  the 
sale  of  beer  or  malt  liquors  till  the 
same  are  inspected,  and  the  fee  therefor 
paid  to  the  state,  is  not  in  violation  of 
the  rights  of  interstate  commerce. 
State  v.  Bixman  (1901)  162  Mo.  1,  62 
S.  W.  828. 

The  ordinance  of  the  city  of  New 
York  against  selling  pressed  hay  with- 
out inspection  is  void.  Citv  of  New 
York  v.  Nichols  (N.  Y.  1843)  4  Hill, 
209. 

Laws  1907,  c  113,  requiring  ele- 
vator companies  to  return  certificates 
of  inspection  and  weigh  master's  certifi- 
cates of  weight  to  the  buyer,  is  not  in 
violation  of  the  interstate  commerce 
clause,  and  its  operation  will  not  inter- 
fere with  interstate  commerce,  but  is 
a  legitimate  exercise  of  the  police  pow- 
er. State  v.  Minneapolis  &  Northern 
Elevator  Co.  (N.  D.  1908)  114  N.  W. 
482,  485. 

A  state  inspection  law  has  no  force 
outside  the  state.  Van  Camp  v.  Aldrich 
(Ohio,  1873)  2  Am.  Law  Rec.  454. 

St.  OkL  c.  3,  art  1,  which  provides 
for  the  inspection  of  all  stock  driven 
into  Beaver  county,  and  requires  the  in- 
spector to  collect  specified  fees  per 
head  from  the  owner  or  person  in 
charge,  and  imposes  penalties  for  fail- 
ure to  comply  with  certain  provisions  of 
the  act,  is  in  conflict  with  the  commerce 
clause.  Farris  v.  Henderson  (1893)  1 
Okl.  384,  33  Pac.  380. 

Under  Acts  Tenn.  1875  and  1877,  fix- 
ing the  standard  of  coal  oil,  it  is  a  mis- 
demeanor to  sell  the  same  without  in- 
spection, whether  the  sale  be  for  con- 
sumption in  this  state  or  elsewhere. 
Coflin  v.  State  (1879)  70  Tenn.  (2 
Lea)  559. 

A  municipal  ordinance  requiring  in- 
spection of  all  milk  sold  within  the  city 
limits,  and  providing  that  the  vendors 
shall  pay  a  license  fee,  is  not  extrater- 
ritorial in  effect,  nor  void  as  affecting 
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persons  beyond  the  city  limits,  when  it 
only  touches  those  who  come  within 
such  limits  to  dispose  of  their  milk. 
City  of  Norfolk  v.  Flynn  (1903)  44 
S.  E.  717,  101  Va.  473,  62  L.  R.  A.  771, 
99  Am.  St  Rep.  91& 

116.  —  Fees.— A  state  inspection 
law  imposing  a  charge  which  it  declares 
to  be  for  defraying  the  cost  of  inspec- 
tion will  not  be  held  unconstitutional, 
as  an  unwarranted  tax  on  interstate 
commerce,  merely  because  some  of  the 
revenue  derived  therefrom  has  in  fact 
been  applied  to  other  purposes.  Pa- 
tap  aco  Guano  Co.  y.  Board  of  Agri- 
culture of  North  Carolina  (1898)  18 
Sup.  Ct.  862,  171  U.  S.  345,  43  L.  Ed. 
191,  affirming  decree  (G.  C.  1892)  52 
Fed.  690. 

Act  N.  C.  Jan.  21,  1891,  imposing  an 
inspection  tax  of  25  cents  per  ton  on 
fertilizers,  is  not  so  excessive  as  to 
make  the  act  a  mere  levying  law,  ob- 
noxious to  the  objection  of  being  an 
unwarrantable  interference  with  inter- 
state commerce.    Id. 

Interstate  commerce  in  intoxicating 
liquors  is  not  unlawfully  burdened  by 
an  inspection  law  enacted  by  a  state 
"in  the  exercise  of  its  police  powers," 
within  the  meaning  of  Wilson  Act  Aug. 
8,  1890  (Comp.  St.  §  8738),  subjecting 
to  laws  so  enacted  intoxicating  liquors 
arriving  in  the  state,  because  the  stat- 
ute does  not  provide  for  an  adequate 
inspection,  and  imposes  a  burden  be- 
yond the  cost  of  inspection.  Pabst 
Brewing  Co.  v.  Crenshaw  (1905)  25 
Sup.  Ct.  552,  198  U.  S.  17,  49  L.  Ed. 
925,  affirming  decree  (C.  C.  1903)  120 
Fed.  144. 

It  is  not  within  the  police  powers  of 
a  state  to  subject  an  article  of  inter- 
state commerce  passing  through  the 
state,  or  which  may  be  temporarily 
stored  therein  for  distribution  to  pur- 
chasers in  other  states,  to  exactions 
either  in  the  way  of  taxes  or  inspection 
fee 8,  and  a  bill  by  a  manufacturer  of 
beer  in  another  state  alleging  that  such 
inspection  law  is  construed  by  the  state 
officers  to  require  the  inspection  of 
beer  shipped  into  the  state  by  com- 
plainant and  there  stored  in  its  ware- 
houses for  convenience  of  distribution 
until  it  shall  be  there  sold  and  forward- 
ed in  the  original  packages  to  the  pur- 
chasers in  other  states,  and  that  com- 
plainant is  required  under  penalty  of  ' 
prosecution  to  pay  the  fees  for  such  in- 
spection, states  a  cause  of  action  for 
an  injunction.     Id. 

An  inspection  charge  of  80  cents  per 
hundred  for  stamps  to  be  affixed  to 
commercial  feeding  stuffs,  under  Laws 
Ind.  1907,  c.  206,  is  not  so  unreasonably 
in  excess  of  the  cost  of  inspection  as 
to  invalidate  the  statutes,  when  applied 
to  sales  by  importers  in  original  pack- 
ages. Savage  v.  Jones  (1912)  32  Sup. 
Ct  715,  225  U.  S.  501,  66  L.  Ed.  1182. 

Imposition  by  Code  Supp.  Iowa  1907, 
||  5077a6-6077a24,  governing  the  in- 
spection and  analysis  of  concentrated 
feeding  stuffs,  of  an  inspection  fee  of 


ten  cents  per  ton  when  sold  within  the 
state,  or,  in  lieu  thereof,  of  an  annual 
license  fee  of  $100,  does  not  render  the 
statute  invalid  as  applying  to  sales  by 
importers  in  original  packages.  Stand- 
ard Stock  Food  Co.  v.  Wright  (1912) 
32  Sup.  Ct  784,  225  U.  S.  540,  56  L. 
Ed.  1197. 

The  charge  of  1  cent  per  bushel  on 
oysters  coming  from  other  states  levied 
by  Oyster  Law  Md.  §  69,  to  defray  the 
expenses  of  inspection  and  other  ex- 
penses of  the  state  fishery  force,  un- 
lawfully interferes  with  interstate  com- 
merce, where  such  tax  regularly  yields 
a  revenue  largely  in  excess  of  the 
amount  required  to  pay  the  salaries  of 
the  inspectors.  D.  E.  Foote  &  Co.  v. 
Stanley  (1914)  34  Sup.  Ct.  377,  232  U. 
S.  494,  58  L.  Ed.  698,  reversing  decree 
(1911)  82  A.  380,  117  Md.  335. 

The  right  of  the  states  to  make  in- 
spection laws  is  subject  to  the  para- 
mount right  of  congress  to  regulate  for- 
eign and  interstate  commerce,  and  an 
impost  on  imports  or  exports  is  void,  if 
in  excess  of  what  is  absolutely  neces- 
sary for  executing  such  inspection  laws. 
Neilson  v.  Garza  (C.  C.  1876)  Fed.  Cas. 
No.  10,091. 

Congress  is  the  proper  authority  to 
decide  whether  a  charge  or  duty  is  or 
is  not  excessive.    Id. 

Act  N.  C.  March  8,  1909  (Laws  1909, 
c.  554),  providing  for  the  inspection 
and  testing  of  illuminating  oils  sold  or 
offered  for  sale  in  the  state,  imposing 
a  tax  of  one-half  cent  per  gallon  on 
such  oils  to  defray  the  expenses  of 
such  inspection  and  testing,  and  em- 
powering the  State  Board  of  Agricul- 
ture to  make  rules  and  regulations 
therefor  such  as  "they  may  deem  neces- 
sary to  provide  the  people  of  the  state 
with  satisfactory  illuminating  oil/'  is 
within  the  police  powers  of  the  state, 
and  is  not  unconstitutional  as  an  inter- 
ference with  interstate  commerce,  nor 
because  the  charge  made  is  so  excessive 
as  to  show  it  to  be  a  revenue,  and  not 
an  inspection  statute.  Red  C.  Oil  Mfg. 
Co.  v.  Board  of  Agriculture  (C.  C.  1909) 
172  Fed.  695. 

A  charge  of  %  cent  per  gallon,  made 
by  such  act  cannot  be  said,  in  advance 
of  the  experience  gained  from  the  ac- 
tual operation  of  the  act,  to  be  so  se- 
riously in  excess  of  what  is  necessary 
as  to  justify  the  imputation  that  the 
real  purpose  of  the  statute  was  to  raise 
a  revenue,  in  violation  of  the  commerce 
clause.  Red  "C"  Oil  Mfg.  Co.  v.  Board 
of  Agriculture  of  North  Carolina  (1912) 
32  Sup.  Ct.  152,  154,  222  U.  S.  380,  56 
L.  Ed.  240,  affirming  decree  (C.  0. 1909) 
172  Fed.  695. 

Laws  Idaho  1909,  p.  72,  providing 
that  all  persons  who  bring  sheep  from 
any  other  state  or  territory  into  the 
state  shall  notify  the  state  live  stock 
inspector,  stating  the  number  of  sheep, 
brands,  etc.,  and  pay  a  grazing  fee  of 
five  cents  per  head,  could  not  be  justi- 
fied as  a  provision  for  preserving  the 
health  and  welfare  of  sheep  within  the 
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state  as  an  inspection  law,  because  the 
funds  realized  from  the  assessment  are 
turned  into  the  live  stock  sanitary  fund 
and  generally  used  for  such  purpose, 
there  being  no  duty  imposed  upon  the 
state  live  stock  sanitary  board  in  re- 
turn for  the  levy  of  such  assessment, 
and  full  provision  being  made  otherwise 
for  the  inspection  of  all  sheep  brought 
within  the  state  and  produced  within 
the  state,  and  a  special  levy  made  for 
the  purpose  of  paying  therefor.  State 
▼.  Butterfield  Live  Stock  Co.,  limited 
(1909)  106  P.  455,  17  Idaho,  441. 

The  acts  La.  of  1867  and  1868,  im- 
posing a  charge  for  weighing  and  in- 
specting each  bale  of  hay  brought  to 
the  port  of  New  Orleans  for  sale,  ir- 
respective of  the  state ,  or  place  where 
the  hay  is  made,  do  not  involve  a  regu- 
lation of  commerce  between  the  states. 
Hay  Inspectors  v.  Pleasants  (1871)  23 
La.  Ann.  349. 

Laws  N.  M.  1901,  c.  45,  providing  for 
the  inspection  of  the  hides  of  animals 
killed  at  slaughter  houses,  permitting 
a  fee  of  10  cents  a  hide  to  be  charged 
therefor  against  the  owner,  and  prohib- 
iting any  railroad  company  from  ship- 
ping hides  not  inspected  and  tagged  be- 
yond the  limits  of  the  territory,  was 
valid  as  an  inspection  law,  though  its 
purpose  was  not  to  improve  the  qual- 
ity of  the  hides,  etc.,  but  was  for  the 
sole  purpose  of  aiding  in  the  detection 
and  punishment  of  crime  or  fraud 
against  the  cattle  industry.  Territory 
▼.  Denver  &  R.  G.  R.  Co.  (1906)  78 
P.  74,  12  N.  M.  425;  Id.  (1905)  79  P. 
295,  12  N.  (M.  425,  affirmed  Territory 
of  New  Mexico  v.  Denver  &  Rio  Grande 
Railroad  Company  (1906)  27  Sup.  Ct. 
1,  203  U.  S.  38,  51  L.  Ed.  78. 

Since  a  part  of  the  fees  collected  un- 
der such  act  are  applicable  to  the  pay- 
ment of  expenses  incurred  by  the  cat- 
tle sanitary  board  as  provided  by  Comp. 
Laws  N.  M.  $  220,  and  the  secretary  of 
such  board  has  various  other  duties  to 
perform  than  those  pertaining  to  the 
business  of  inspecting  hides,  a  showing 
that  the  cost  of  such  inspection  was 
much  less  than  the  amount  authorized 
to  be  charged  by  section  3  was  insuffi- 
cient to  establish  the  invalidity  of  the 
statute  on  the  ground  that  the  fees  pro- 
vided were  beyond  the  requirements  of 
inspection.    Id. 

The  amount  of  such  fee  does  not  ren- 
der that  statute,  if  otherwise  valid,  re- 
pugnant to  the  commerce  clause,  where 
it  is  not  so  unreasonable  and  dispro- 
portionate to  the  services  rendered  as 
to  challenge  the  good  faith  of  the  law.' 
Id. 

The  tax  of  25  cents  a  ton  imposed 
upon  fertilizers  by  Code  N.  C.  1883,  f 
2190  (as  amended,  Laws  1891,  c.  9),  to 
defray  the  expense  of  inspection,  is  not 
in  itself  so  unreasonable  or  excessive  as 
to  show  a  purpose  to  evade  the  com- 
merce clause  against  the  taxation  of 
imports  by  the  states.  State  v.  Cara- 
leigh  Phosphate  &  Fertilizer  Works 
(1896)  25  S.  E.  795,  119  N.  C.  120. 
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The  oil  inspection  law  is  violative  of 
the  commerce  clause  in  so  far  as  the 
fees  provided  for  exceed  the  reasonable 
necessary  cost  of  inspection,  if  in  fact 
it  exceeds  such  cost.  Bartles  Northern 
Oil  Co.  v.  Jackman  (N.  D.  1915)  tt» 
N.  W.  576. 

A  city  ordinance  requiring  the  meas- 
urement by  an  inspector  of  coal  sold 
within  the  city,  and  allowing  him  a  fee 
therefor,  is  not,  as  applied  to  imported 
coal,  repugnant  to  the  provision  of  the 
commerce  clause.  City  Council  of 
Charleston  v.  Rogers  (S.  C.  1823)  2 
McCord,  495,  13  Am.  Dec  751. 

117.  Immigration  in  general.— Act  N. 
Y.  1824,  requiring  masters  of  vessels 
arriving  at  New  York  to  make  report 
of  the  names,  etc,  of  foreign  passen- 
gers, etc.,  is  not  an  interference  on  the 
part  of  the  state  with  commerce  be- 
tween the  port  of  New  York  and  for- 
eign ports.  City  of  New  York  v.  Miln 
(1837)  36  U.  S.  (11  Pet)  102,  9  L.  Ed. 
648,  affirming  Milne  v.  New  York  (C 
C.)  Fed.  Cas.  No.  9,618. 

The  third  section  of  the  act  of  the  leg- 
islature of  the  commonwealth  of  Massa- 
chusetts of  April  20, 1837,  entitled,  "An 
act  relating  to  alien  passengers,"  pro- 
viding that  no  alien  passengers  (except 
those  likely  to  become  paupers,  who  are 
prohibited,  in  another  section,  from  be- 
ing landed  unless  a  bond  is  given  to  se- 
cure the  city,  town,  or  state  against  their 
support)  shall  be  landed  until  a  sum  of 
two  dollars  is  paid  to  the  boarding  offi- 
cer for  each  passenger  so  landing,  is 
repugnant  to  the  constitution  and  laws 
of  the  United  States,  and  therefore 
void.  Norris  v.  City  of  Boston  (1849) 
48  U.  S.  (7  How.)  283,  12  L.  Ed.  702. 

A  statute  which  imposes  a  burden- 
some and  almost  impossible  condition 
on  the  shipmaster  as  a  prerequisite  to 
his  landing  his  passengers,  with  an 
alternative  payment  of  a  small  sum  of 
money  for  each  one  of  them,  is  a  tax 
on  the  shipowner  for  the  right  to  land 
such  passengers,  and,  in  effect,  on  the 
passenger  himself,  since  the  shipmas- 
ter makes  him  pay  it  in  advance  as 
part  of  his  fare.  Such  a  statute  of  a 
state  is  a  regulation  of  commerce,  and, 
when  applied  to  passengers  from  for- 
eign countries,  is  a  regulation  of  com- 
merce with  foreign  nations.  Legislation 
on  the  subject  which  it  covers  is  con- 
fided exclusively  to  congress  by  that 
clause  of  the  constitution  which  gives 
to  that  body  the  "right  to  regulate 
commerce  with  foreign  nations."  It 
cannot  be  defended  as  falling  *wi thin  the 
police  power  of  the  state,  for  legislation 
is  prohibited  to  the  state  over  all  mat- 
ters on  which  it  is  granted  exclusively 
to  congress;  nor  is  the  constitutional 
objection  to  this  tax  on  the  passenger 
removed  because  the  penalty  for  failure 
to  pay  does  not  accrue  until  24  hours 
after  he  is  landed.  The  penalty  is  in- 
curred by  the  act  of  landing  him  with- 
out payment,  and  is,  in  fact,  for  the 
act   of    bringing   him  into    the   state. 
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Henderson  v.  City  of  New  York  (1875) 
92  U.  8.  269,  23  L.  Ed.  548. 

A  state  statute  required  the  owner  of 
every  vessel  arriving  at  the  port  of  New 
York  to  give  a  bond  for  every  passenger 
in  a  penalty  of  $300  conditioned  to  in- 
demnify the  commissioners  of  emigra- 
tion and  every  county,  city,  and  town 
in  the  state  against  any  expense  for 
the  relief  of  such  passenger  for  four 
years  thereafter  but  authorizes  in  com- 
mutation of  such  bond  the  payment  of 
$1.50  for  each  passenger,  is  void  as  a 
regulation  of  commerce  with  foreign 
nations.    Id. 

A  statute  which  authorizes  a  state 
commissioner  of  emigration  to  decide 
If  the  passengers  on  a  ship  are  insane, 
blind,  paupers,  or  lewd  women,  and  to 
require  of  the  master  or  owner  a  sep- 
arate bond  for  each  passenger  includ- 
ed in  those  classes  in  the  sum  of  $500 
conditioned  to  save  harmless  every 
county,  city,  or  town  of  the  state  against 
any  expense  incurred  for  the  relief  of 
such  passenger  for  two  years  there- 
after, and  authorized  the  owner  or  mas- 
ter to  commute  for  the  bond  by  paying 
such  a  sum  of  money  as  the  commis- 
sioner may  in  each  case  think  proper  to 
exact,  20  per  cent,  of  which  the  com- 
missioner is  to  retain,  is  in  conflict  of 
this  section,  and  void.  Chy  Lung  v. 
-Freeman  (1875)  92  U.  S.  275,  280,  23 
L.  Ed.  550. 

Under  the  power  to  regulate  com- 
merce with  foreign  nations,  the  con- 
gress has  power  to  impose  any  restric- 
tions it  sees  fit  upon  the  immigration 
of  aliens,  and  to  provide  penalties  for 
the  violation  of  those  restrictions  by 
persons  bringing  aliens  into  the  coun- 
try. Lees  v.  U.  S.  (1893)  14  Sup.  Ct 
163,  150  U.  S.  476,  37  L.  Ed.  1150. 

Act  N.  Y.  Feb.  11,  1824,  imposing 
penalties  for  neglecting  to  report  pas- 
sengers brought  from  foreign  countries 
into  the  port  of  New  York,  is  within 
the  police  power  of  the  state.  Milne 
▼.   New  York   (O.  O.)    Fed.  Cas.   No. 

9,eia 

Immigration,  either  temporary  or  per- 
manent, is  an  essential  ingredient  of  in- 
tercourse and  traffic,  and  the  power  to 
regulate  commerce  lodged  by  the  con- 
stitution in  the  general  government  im- 
plies the  power  to  regulate  both  as  to 
persons  and  as  to  goods,  and  its  exer- 
cise cannot  be  interfered  with  by  any 
state.  Lin  Sing  v.  Washburn  (1862) 
20  Cal.  534. 

Act  Cal.  March  20,  1891  (St  1891, 
p.  185),  intended  to  prohibit  Chinese 
from  coming  into  the  state,  and  to  pre- 
scribe the  terms  on  which  those  resid- 
ing in  the  state  may  remain  or  travel 
between  different  points  in  the  state,  is 
in  conflict  with  the  commerce  clause,  and 
is  void.  Ex  parte  Ah  Cue  (1894)  101 
Cal.  197,  35  Pac.  556;  Ex  parte  Lipp- 
man  (1894)  35  Pac.  557. 

Section  2  of  the  immigration  law,  en- 
acted March,  1869,  and  re-enacted  In 
Rev.  St.  La.  1870,  §  1722,  is  not  in  con- 
flict with  the  commerce  clause.     The 


law  is  simply  a  police  regulation  adopt- 
ed by  the  state  for  the  protection  of 
its  own  citizens.  Immigration  Com'rs 
v.  Brandt  (1874)  26  La.  Ann.  29. 

Act  N.  Y.  1881,  providing  for  inspec- 
tion of  persons  and  effects  of  emigrants 
arriving  by  vessel  at  the  port  of  New 
York  from  any  foreign  country,  is  not, 
within  Const,  art  1,  §  10,  c.  2,  an  in- 
spection law,  for  which  the  state  may 
lay  duties  on  imports  or  exports;  and 
therefore  Laws  N.  Y.  1881,  c.  432,  § 
590,  entitled  "An  act  to  raise  money  for 
the  execution  of  the  inspection  laws  of 
the  state  of  New  York,"  which  levies 
a  duty  on  every  alien  coming  from  a 
foreign  port  to  the  port  of  New  York, 
is  a  regulation  of  interstate  commerce, 
and  void.  People  v.  Edye  (N.  Y.  1882) 
11  Daly,  132. 

Laws  N.  Y.  1882,  c.  145,  providing 
for  the  -raising  by  the  commissioners 
of  emigration  of  a  fund  for  the  expenses 
of  the  inspection  and  care  of  alien  pas- 
sengers, by  contract  with  carriers  of 
emigrants  by  vessel  to  the  city  of  New 
York,  was  not  enforceable,  as  the  sub- 
ject is  solely  within  the  jurisdiction  of 
the  United  States  congress;  and  the 
commissioners  were  not  liable  to  the 
city  of  New  York  for  the  care  and 
maintenance  by  the  city  of  immigrants 
arriving  at  that  port,  where  it  was 
not  shown  that  there  was  any  existing 
fund  out  of  which  payment  therefor 
could  be  made  by  the  commissioners. 
New  York  v.  Commissioners  of  Emigra- 
tion (1891)  59  Hun,  624, 13  N.  Y.  Supp. 
751. 

118.  Tax  on  immigrants  or  aliens.— A 

New  York  statute  relating  to  passen- 
gers in  vessels  arriving  at  the  port  of 
New  York  held  not  to  be  a  regulation 
of  commerce,  but  of  police,  to  prevent 
the  state  being  burdened  with  an  in- 
.  flux  of  foreigners,  and  to  prevent  their 
becoming  paupers,  etc.  New  York  v. 
Miln  (1837)  11  Pet  102,  137,  9  L.  Ed. 
648. 

State  statutes  imposing  taxes  on  alien 
passengers  are  void.  Passenger  Cases 
(1849)  7  How.  283,  393,  12  L.  Ed.  702. 

The  statute  of  New  York  of  May  31, 
1881,  imposing  a  tax  on  every  passen- 
ger from  a  foreign  country  landing  in 
the  port  of  New  York  who  is  not  a  cit- 
izen of  the  United  States,  and  holding 
the  vessel  which  brings  him  liable  for 
the  tax,  is  an  invalid  regulation  of  in- 
terstate commerce.  The  tax  is  not  re- 
lieved from  this  constitutional  objec- 
tion by  calling  in  an  inspection  law. 
People  v.  Campagnie  Generate  Trans- 
atlantique  (1883)  107  U.  S.  59,  2  Sup. 
Ct  87,  27  L.  Ed.  383,  affirming  (0.  C. 
1882)  10  Fed.  357. 

Act  Aug.  3,  1882  (22  Stat  214),  "to 
regulate  immigration,"  which  imposes  on 
the  owners  of  steam  or  sailing  vessels 
who  shall  bring  passengers  from  a  for- 
eign port  into  a  port  of  the  United 
States  a  duty  of  50  cents  for  every 
such  passenger  not  a  citizen  of  this 
country,  to  constitute  a  fund  "to  defray 
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the  expense  of  regulating  immigration 
under  this  act,  and  for  the  care  of  im- 
migrants arriving  in  the  United  States, 
for  the  relief  of  such  as  are  in  distress," 
etc,  is  a  valid  exercise  of  the  power  to 
regulate  commerce  with  foreign  nations. 
Edye  v.  Robertson  (1884)  5  Sup.  Ct 
247,  112  U.  S.  580,  28  L.  Ed.  798,  af- 
firming judgment  (C.  O.  1883)  18  Fed. 
147. 

Act  Aug.  3,  1882  (22  Stat.  214),  en- 
titled "An  act  to  regulate  immigration," 
imposes  on  the  owners  of  vessels  who 
shall  bring  passengers  from  a  foreign 
port  into  a  port  of  the  United  States 
a  duty  of  60  cents  for  every  such  pas- 
senger not  a  citizen  of  the  United 
States,  and  is  not  a  tax  subject  to  the 
limitations  imposed  by  the  constitution 
on  the  general  taxing  power  of  con- 
gress.    Id. 

The  act  entitled  "An  act  to  regulate 
immigration,"  which  levies  a  duty  of 
60  cents  for  every  passenger  not  a  cit- 
izen of  the  United  States  who  shall 
come  by  steam  or  sail  vessel  from  a 
foreign  port  to  any  port  within  the 
United  States,  to  be  paid  to  the  col- 
lector of  customs  of  the  port  to  which 
such  passengers  shall  come,  by  the  mas- 
ter, owner,  agent,  or  consignee  of  every 
such  vessel,  is  a  regulation  of  com- 
merce with  foreign  nations.  Edye  v. 
Robertson  (C.  C.  1883)  18  Fed.  136, 
judgment  affirmed  (1884)  5  Sup.  Ct 
247,  112  U.  S.  580,  28  L.  Ed.  798. 

Act  Aug.  3,  18S2,  "to  regulate  immi- 
gration," which  imposes  upon  the  own- 
ers of  vessels  who  shall  bring  passen- 
gers from  a  foreign  port  into  a  port  of 
the  United  States  a  duty  of  50  cents 
for  every  such  passenger  not  a  citizen 
of  this  country,  was  held  valid.    Id. 

A  state  tax  on  immigrants  is  void. 
People  v.  Downer  (1857)  7  Cal.  169; 
Mitchell  v.  Steelman  (1S57)  8  Cal.  303. 

The  state  act  of  April  26,  1862,  "to 
protect  free  white  labor  against  compe- 
tition with  Chinese  coolie  labor  and  to 
discourage  the  immigration  of  the  Chi- 
nese into  California,"  taxing  every 
Chinese  person  over  18  years  of  age 
$2.50  per  month  during  residence  in 
the  state,  is  contrary  to  that  clause  in 
the  United  States  constitution  which 
confers  upon  congress  the  power  to 
regulate  commerce,  and  is  unconstitu- 
tional. Lin  Sing  y.  Washburn  (1862) 
20  Cal.  534. 

A  tax  the  effect  of  which  is  to  dimin- 
ish personal  intercourse  is  a  tax  upon 
commerce,  within  the  meaning  of  that 
term  as  used  in  the  constitution  of  the 
United  States.    Id. 

Act  Cal.  April  26,  1862,  being  an  act 
to  discourage  immigration  of  the  Chi- 
nese into  California,  is  not  within  the 
power  of  the  state  to  exclude  paupers 
and  other  obnoxious  persons;  it  not 
appearing  that  the  Chinese  are  such. 
Id. 

119.  Tax  on  passengers.— The  Act 
Ohio  March,  1834,  assessing  tolls  upon 
passengers  carried  by  mail  coaches  in 
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Ohio,  is  constitutional,  since  not  i  tu 
upon  the  coach  itself.  State  v.  Nell 
(1836)  7  Ohio  (7  Ham.)  132,  28  Am. 
Dec.  623,  reversed  in  (1845)  44  U.  & 
(3  How.)  720,  11  L.  Ed.  800. 

In  1866  the  state  of  Nevada  levied 
"a  capitation  tax  of  one  dollar  upon  ev- 
ery person  leaving  the  state  by  any 
railroad,  stage-coach,  or  other  vehicle 
engaged  or  employed  in  the  business  of 
transporting  passengers  for  hire,"  to 
be  paid  by  the  proprietors  or  corpora- 
tions so  engaged.  Held,  that  such  a 
tax  was  unconstitutional,  on  the  ground 
that  it  would  interfere  with  the  right 
of  the  general  government,  under  the 
federal  constitution,  to  the  free  pas- 
sage of  its  officers,  agents,  and  troops 
over  every  part  of  the  national  terri- 
tory. Crandall  v.  Nevada  (1867)  73 
U.  S.  (6  Wall)  35,  18  L.  Ed.  744,  re- 
versing (1865)  1  Nev.  294. 

The  statute  of  New  York  of  May  31, 
1881,  imposing  a  tax  on  every  passen- 
ger from  a  foreign  country  landing  in 
the  port  of  New  York  who  is  not  a  cit- 
izen of  the  United  States,  and  holding 
the  vessel  which  brings  him  liable  for 
the  tax,  is  a  regulation  of  commerce. 
The  tax  is  not  relieved  from  this  con- 
stitutional objection  by  calling  it  an 
inspection  law.  People  ▼.  Campagnie 
G6ne>ale  Trans- Atlantique  (1883)  107 
U.  S.  59,  2  Sup.  Ct  87,  27  L.  Ed.  383, 
affirming  (C.  C.  1882)  10  Fed.  357. 

Section  2955,  Pol.  Code  CaL,  so  far 
as  it  requires  the  payment  of  70  cents 
for  each  passenger  inspected  to  ascer- 
tain if  he  is  afflicted  with  leprosy,  com- 
ing into  the  United  States  by  sea,  and 
imposing  a  fine  for  nonpayment  upon 
the  owners  and  consignees  of  the  vessel 
bringing  the  passengers,  is  unconstitn- 
tional  and  void.  People  ▼.  Pacific  Mail 
S.  S.  Co.  (C.  C.  1883)  16  Fed.  341 

A  state  may  not  lay  a  tax  on  passen- 
gers passing  through  the  state,  for 
such  enactment,  if  permissible,  may  be 
so  framed  as  to  restrict  or  prohibit  the 
right  of  commerce  between  the  states. 
Holyoke  &  South  Hadley  Falls  Ice  Co. 
v.  Ambden  (C.  C.  1893)  55  Fed.  593, 
594,  21  L.  R.  A.  319. 

The  tax  under  Act  La.  March  27, 
1843,  No.  81,  providing  a  fund  for  the 
Charity  Hospital  of  New  Orleans,  be- 
ing imposed  exclusively  on  the  passen- 
gers, and  not  on  the  officers  and  crew 
of  the  vessel,  is  not  a  regulation  of 
commerce;  nor  a  usurpation  of  the 
power  to  "regulate  commerce  with  for- 
eign nations  and  among  the  several 
states,"  exclusively  vested  in  congr*8*1 
State  ▼.  Fullerton  (La.  1844)  7  Bob. 
210. 

120.  Quarantine  and  other  sanitary 
regulations— In  general.— The  expense 
of  quarantine  regulations  cannot  be 
raised  by  a  tax  on  foreign-owned  stop* 
engaged  in  interstate  or  internatioow 
commerce.  Peete  v.  Morgan  (1873)  °° 
U.  S.  (19  Wall.)  -581,  22  L.  Ed.  201. 

No  unconstitutional  rwkttonJi 
commerce  is  made  by  Acts  !*•  1S™ 
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No.  192,  f  8,  under  which  the  state 
board  of  health  may  exclude  healthy 
persons  from  entering  a  locality  infest- 
ed with  a  contagious  or  infectious  dis- 
ease, whether  such  persons  come  from 
within  or  without  the  state.  Compag- 
nie  Francaise  De  Navigation  A  Vapeur 
y.  Board  of  Health  of  State  of  Louisi- 
ana (1902)  22  Sup.  Ct  811,  186  U.  S. 
380,  46  L.  Ed.  1209,  affirming  judgment 
(1899)  25  South.  591,  51  La.  Ann.  645. 

No  unconstitutional  regulation  of 
commerce  is  made  by  Acts  La.  1898, 
No.  192,  §  8,  under  which  the  state 
board  of  health  may  exclude  healthy 
persons  from  entering  a  locality  infest- 
ed with  a  contagious  or  infectious  dis- 
ease, whether  such  persons  come  from 
within  or  without  the  state.    Id. 

The  statute  of  California  making  it 
an  offense  to  disinter  or  remove  from 
the  place  of  burial  the  remains  of  any 
deceased  person  without  a  permit,  for 
which  a  fee  of  $10  must  be  paid,  does 
not  violate  the  clause  of  the  constitu- 
tion providing  that  "congress  shall  have 
power  to  regulate  commerce  with  for- 
eign nations."  In  re  Wong  Tung  Quy 
(C.  C.  1880)  2  Fed.  624,  631. 

The  power  to  regulate  commerce  in- 
cludes the  power  to  adopt  quarantine 
laws.  U.  S.  v.  Craig  (C.  C.  1886)  28 
Fed.  795,  797. 

The  detention  and  disinfection  of  im- 
migrants by  order  of  a  state  board  of 
health,  with  the  purpose  of  preventing 
infectious  disease,  is  not  a  regulation 
of  foreign  commerce  by  a  state.  Min- 
neapolis, St  P.  &  S.  S.  M.  Ry.  Co.  ▼. 
Milner  (C.  C.  1893)  57  Fed.  276f  fol- 
lowing Brown  v.  Maryland  (1827)  12 
Wheat.  419,  6  L.  Ed.  678. 

A  state  cannot,  under  a  pretense  of 
protecting  the  public  health,  enact  laws 
which,  in  their  necessary  operation,  are 
a  direct  burden  upon  interstate  com- 
merce. Commonwealth  v.  Moore  (1913) 
100  N.  E.  1071,  214  Mass.  19. 

Though  a  state  law  is  apparently  for 
the  protection  of  the  public  health,  it 
will  be  scrutinized  as  to  its  practical 
operation  and  results  in  determining 
whether  it  in  fact  regulates  interstate 
commerce.     Id. 

State  statutes  enacted  in  the  exercise 
of  the  state's  police  power,  which  have 
a  general  operation  and  are  rationally 
connected  with  the  promotion  of  the 
public  health,  will  be  sustained,  though 
they  incidentally  affect  interstate  com- 
merce.   Id. 

The  ordinance  of  the  city  of  St  Louis 
which  prescribes  that  boats  coming 
from  below  Memphis,  having  had  on 
board,  at  any  time  during  the  voyage, 
more  than  a  specified  number  of  pas- 
sengers, should  remain  in  quarantine 
not  less  than  48  hours  nor  more  than 
20  days,  does  not  conflict  with  the  ex- 
clusive right  to  regulate  commerce 
which  is  reserved  to  congress  by  the 
constitution  of  the  United  States.  City 
of  St  Louis  v.  McCoy  (1853)  18  Mo. 
238. 

An  ordinance  by  a  city,  under  power 


from  the  state,  regulating  quarantine 
laws,  is  valid,  although  interfering  in- 
cidentally with  commerce.  City  of  St 
Louis  v.  Boffinger  (1853)  19  Mo.  13. 

Regulations  for  the  protection  of  the 
public  health  are  within  the  police  pow- 
ers of  the  state,  and  not  an  interfer- 
ence with  interstate  commerce,  where 
they  have  some  substantial  relation  to 
a  public  object  which  government  can 
accomplish,  and  are  not  arbitrary  and 
unreasonable  and  beyond  the  necessities 
of  the  case.  Borden's  Condensed  Milk 
Co.  v.  Board  of  Health  of  Town  of 
Montclair  (N.  J.  1911)  80  A.  30. 

Laws  N.  T.  1875,  c.  604,  prohibiting, 
except  under  certain  restrictions,  the 
deposit  of  offal  or  dead  animals  in  cer- 
tain rivers  and  bays,  is  in  the  nature 
of  a  police  regulation,  and  does  not  con- 
travene the  constitutionally  exclusive 
power  of  congress  to  regulate  com- 
merce. City  of  New  York  v.  Furgueson 
(N.  X.  1881)  23  Hun,  594. 

The  passage  of  health  and  quarantine 
laws  are  within  the  reserved  powers  of 
the  state,  and  are  not  unconstitutional, 
when  applied  to  immigrants,  as  inter- 
fering with  the  federal  rights  as  to  the 
regulation  of  commerce.  Board  of 
Health  v.  Loyd  (Pa.  1850)  1  Phtta.  20. 

121.  — -  Protection  of  animals 
against  disease.— The  statute  of  Mis- 
souri which  prohibits  driving  or  convey- 
ing any  Texas,  Mexican,  or  Indian  cat- 
tle into  the  state,  between  the  1st  day 
of  March  and  the  1st  day  of  November 
in  each  year,  is  in  conflict  with  the 
clause  of  the  constitution  which  or- 
dains that  "congress  shall  have  power 
to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  states, 
and  with  the  Indian  tribes."  It  cannot 
be  sustained  as  a  quarantine  regulation, 
or  as  an  exercise  of  the  police  powers 
of  the  state.  Hannibal  &  St.  J.  R.  Co. 
v.  Husen  (1877)  95  U.  S.  465,  24  L.  Ed. 
527. 

The  provision  of  Code  Iowa  1873,  f 
4059,  that  any  one  who  has  in  his  pos- 
session in  the  state  Texas  cattle  which 
have  not  wintered  north  of  the  south- 
ern boundary  of  Missouri  or  Kansas 
shall  be  liable  for  any  damages  that  may 
accrue  from  allowing  them  to  run  at 
large,  and  so  spreading  Texas  fever,  is- 
not  an  attempted  regulation  of  inter- 
state commerce.  Kimmish  v.  Ball 
(1889)  129  U.  S.  217,  9  Sup.  Ct  277,  32 
L.  Ed.  695. 

The  Idaho  sheep  quarantine  act  of 
March  13,  1899,  authorizing  the  gov- 
ernor, when  he  has  reason  to  believe 
that  there  is  an  epidemic  infectious  dis- 
ease of  sheep  in  localities  outside  the 
state,  to  investigate  the  matter,  and,  if 
he  finds  that  the  disease  exists,  to  make 
a  proclamation  declaring  such  localities 
infected  and  prohibiting  the  introduction 
therefrom  of  sheep  into  the  state,  ex- 
cept under  such  restrictions  as,  after 
consultation  with  the  state  sheep  in- 
spector, he  may  deem  proper,  is  with- 

(13323) 


Art.  1,  §  8,  cL  8 


CONSTITUTION 


in  the  police  power  of  the  state,  and  is 
not  a  regulation  of  interstate  commerce. 
Rasmussen  v.  State  of  Idaho  (1901)  21 
Sup.  Gt.  594,  181  U.  &  198,  45  L.  Ed. 
820,  affirming  judgment  State  v.  Ras- 
mussen (1900)  59  P.  933,  7  Idaho,  1,  52 
L.  R.  A.  78,  97  Am.  St.  Rep.  234. 

Proper  quarantine  regulations  re- 
stricting the  importation  of  cattle  from 
another  state  on  account  of  the  danger 
of  disease  do  not  make  unconstitutional 
regulations  of  commerce.  Smith  v.  St. 
Louis  &  S.  W.  Ry.  Co.  of  Texas  (1901) 
21  Sup.  Ct.  603,  181  U.  S.  248,  45  L. 
Ed.  847,  affirming  judgment  St.  Louis 
S.  W.  Ry.  Co.  v.  Smith  (1899)  49  S. 
W.  627,  20  Tex.  Civ.  App.  451. 

No  unconstitutional  burden  on  inter- 
state commerce  is  made  by  the  provi- 
sions of  Sess.  Laws  Colo.  1885,  p.  335, 
prohibiting  the  importing  of  cattle  from 
south  of  the  thirty-sixth  parallel  of 
north  latitude  between  April  1st  and 
November  1st,  unless  first  kept  for  90 
days  at  some  place  north  of  that  paral- 
lel, or  unless  a  certificate  of  freedom 
from  contagious  or  infectious  disease 
has  been  obtained  from  the  state  veteri- 
nary sanitary  board.  Reid  v.  People  of 
State  of  Colorado  (1902)  23  Sup.  Ct. 
92,  187  TJ.  S.  137,  47  L.  Ed.  108,  affirm- 
ing judgment  (1902)  68  Pac.  228,  29 
Colo.  333,  93  Am.  St.  Rep.  69. 

Nothing  in  the  provision  of  Act  Feb. 
2,  1903  (Comp.  St  |  8698),  that,  when 
an  inspector  of  the  Bureau  of  Animal 
Industry  has  issued  a  certificate  that  he 
has  inspected  animals  and  found  them 
free  from  disease,  such  animals  may  be 
introduced  into  any  state  without  fur- 
ther inspection  or  exaction  of  fees  of 
any  kind  except  such  as  may  be  ordered 
or  exacted  by  the  Secretary  of  Agricul- 
ture, precluded  the  enactment  of  Laws 
Kan.  1905,  c.  495,  §  27,  making  it  a  mis- 
demeanor for  any  person  to  transport 
into  the  state  cattle  from  any  point 
south,  except  for  immediate  slaughter, 
without  having  first  caused  them  to  be 
inspected  and  passed  as  healthy  by  the 
proper  state  officials,  or  by  the  Bureau 
of  Animal  Industry  of  the  Interior  De- 
partment of  the  United  States.  Asbell 
v.  State  of  Kansas  (1908)  28  Sup.  Ct 
485,  209  IT.  S.  251,  52  L.  Ed.  778,  14 
Ann.  Cas.  1101,  affirming  judgment 
State  v.  Asbell  (1906)  86  P.  457,  74 
Kan.  397. 

A  regulation  promulgated  by  the  Sec- 
retary of  Agriculture  under  the  author- 
ity of  Act  Feb.  2,  1903  (Comp.  St.  § 
8699),  which  is  directed  to  the  trans- 
portation of  cattle  from  quarantined 
states,  and  which  in  terms  recognizes 
restrictions  imposed  by  the  state  of  des- 
tination, does  not  invalidate — at  least, 
where  no  quarantined  areas  are  involv- 
ed—the provision  of  Laws  Kan.  1905, 
c.  495,  §  27,  making  it  a  misdemeanor 
for  any  person  to  transport  into  the 
state  cattle  from  any  point  south,  ex- 
cept for  immediate  slaughter,  without 
having  first  caused  them  to  be  inspected 
and  passed  as  healthy  by  the  proper 
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state  officials,  or  by  the  Bureau  of  Ani- 
mal Industry  of  the  Interior  Depart- 
ment of  the  United  States.    Id. 

Interstate  commerce  is  not  unlawful- 
ly regulated,  in  the  absence  of  control- 
ling federal  legislation,  by  Laws  Kan. 
1905,  c.  495,  f  27,  making  it  a  misde- 
meanor for  any  person  to  transport 
into  the  state  cattle  from  any  point 
south,  except  for  immediate  slaughter, 
without  having  first  caused  them  to  be 
inspected  and  passed  as  healthy  by  the 
proper  state  officials,  or  by  the  Bureau 
of  Animal  Industry  of  the  Interior  De- 
partment of  the  United  States.     Id. 

The  Idaho  sheep  quarantine  act  of 
March  13,  1899  (Sess.  Laws  1899,  p. 
452),  provides  that  whenever  the  gov- 
ernor has  reason  to  believe  that  scab  or 
any  other  infectious  disease  of  sheep  has 
become  epidemic  in  certain  localities 
outside  the  state  he  must,  by  proclama- 
tion, designate  such  localities,  and  pro- 
hibit the  importation  from  them  of  any 
sheep  into  the  state,  except  under  such 
restrictions  as,  after  consultation  with 
the  sheep  inspector,  he  may  deem  prop- 
er. Held,  that  a  bill  by  sheep  owners, 
alleging  that  defendants,  acting  under  a 
proclamation  issued  by  the  governor 
under  such  act  prohibiting  the  importa- 
tion of  any  sheep  from  an  adjoining 
county  in  another  state  for  the  period 
of  40  days,  prevented  complainants  from 
driving  their  sheep  across  the  line  into 
Idaho  for  pasturage  on  their  own  and 
the  public  lands  within  the  state  as  they 
were  accustomed  to  do  each  spring,  and 
for  shipment  to  market,  stated  a  cause 
of  action  for  equitable  relief  by  in- 
junction, where  it  also  alleged  that 
such  sheep  were  free  from  disease,  and 
had  been  so  found  by  the  United  States 
Inspectors;  that  there  was  no  infecti- 
ous disease  epidemic  on  the  range 
Where  they  were  or  had  been;  and  that 
the  reasons  stated  in  the  proclamation 
for  such  prohibition  were  false  and 
groundless,  and  were  based  on  state- 
ments made  by  defendants  and  others 
for  the  purpose  of  excluding  sheep  of 
other  owners,  and  securing  a  monopoly 
of  the  grazing  on  the  public  lands  with- 
in the  state;  and  where  it  also  showed 
that  the  exclusion  would  work  irrepara- 
ble injury  to  complainants.  Smith  v. 
Lowe  (1903)  121  Fed.  753,  59  O.  a  A. 
185. 

The  order  of  the  Department  of  Agri- 
culture of  April  26,  1904  (Bureau  of 
Animal  Industry  Order  No.  124),  pro- 
hibiting the  importation  of  hay  and 
straw  from  continental  Europe  as  a 
means  of  preventing  the  introduction  of 
foot  and  mouth  disease  among  cattle 
in  the  United  States,  is  a  regulation  of 
commerce  with  foreign  nations  and  an 
exercise  of  legislative  power,  and  there- 
fore void.     (1904)   25  Op.  Atty.  Gen. 

249. 

Act  Ark.  May  28,  1907  (Laws  1907, 
p.  1043),  to  prevent  the  introduction 
and  spread  of  contagious  diseases  of  an- 
imals, is  a  quarantine  measure  within 
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the  police  poVer  of  the  state,  and  not 
in  conflict  with  the  authority  of  congress 
to  regulate  interstate  commerce.  Kan- 
sas City  Southern  Ry.  Co.  v.  State  (Ark. 
1909)  119  S.  W.  288. 

Sees.  Laws  Colo.  1885,  p.  335,  §  2, 
making  it  unlawful  for  any  person  to 
bring  into  the  state  any  cattle  from  a 
state  south  of  the  thirty-sixth  parallel 
of  north  latitude,  unless  first  held  at  a 
point  north  of  that  parallel  for  at  least 
90  days,  or  unless  a  bill  of  health  is 
procured  from  the  state  sanitary  board, 
and  requiring  the  person  to  pay  the  ex- 
pense of  the  inspection,  is  not  a  regula- 
tion of  interstate  commerce,  as,  at  most, 
it  only  indirectly  affects  it,  and  is  not 
in  conflict  with  Const,  art.  1,  §  8,  subd. 

3,  conferring  on  congress  power  to  reg- 
ulate interstate  commerce.  Reid  v. 
People  (1902)  68  P.  228,  29  Colo.  333, 
judgment  affirmed  (1902)  23  Sup.  Ct 
92,  187  U.  S.  137,  47  I*  Ed.  108. 

Laws  Idaho  1895,  p.  125,  §  14,  con- 
cerning the  appointment  of  a  sheep  in- 
spector, etc.,  and  Laws  1897,  p.  115,  §§ 

4,  6,  amendatory  thereof,  declaring  it 
to  be  unlawful  to  bring  sheep  into  this 
state  without  first  having  them  dipped, 
place  restriction  upon  interstate  com- 
merce, and  are  repugnant  to  Const,  art, 
1,  §  8.  State  t.  Duckworth  (Idaho, 
1897)  51  P.  450,  39  L.  R.  A.  365,  95 
Am.  St.Rep.  199. 

Act  Idaho  March  13,  1899,  giving  the 
governor  of  the  state  power  on  learn- 
ing of  infectious  diseases  being  preva- 
lent among  sheep,  in  localities  without 
the  state,  to  declare  such  localities  quar- 
antined, and  prohibit  the  importation  of 
sheep  therefrom,  except  under  regula- 
tions to  be  provided  by  the  state  sheep 
inspector,  and  further  providing  that, 
after  quarantine  is  declared,  all  persons 
bringing  sheep  into  the  state  must  no- 
tify the  county  inspector,  and  not  al- 
low such  sheep  to  move  on  the  public 
highway  without  first  being  inspected, 
is  not  void  as  in  restraint  of  interstate 
commerce.  State  v.  Rasmussen  (1900) 
59  P.  933,  7  Idaho,  1,  52  L.  R,  A.  78, 
97  Am.  St.  Rep.  234.  Judgment  affirm- 
ed Rasmussen  v.  State  of  Idaho  (1901) 
21  Sup.  Ct  594,  181  U.  S.  198,  45  L. 

Ed.  820. 

Act  111.  Feb.  27,  1867,  to  prevent  the 
importation  into  '  the  state  of  certain 
cattle  which  communicate  a  fatal  dis- 
ease at  certain  seasons  of  the  year  to 
native  cattle,  is  not  obnoxious  to  the  ob- 
jection that  it  nnnecessarily  extends  the 
prohibition  to  all  seasons  of  the  year 
beyond  the  probable  danger  of  infection. 
Stevens  v.  Brown  (1871)  58  111.  289. 

The  constitutionality  of  the  Illinois 
act  of  Feb.  27,  1867,  to  prevent  the  im- 
portation of  Texas  or  Cherokee  cattle 
into  Illinois,  has  been  frequently  affirm- 
ed and v  recognized,  and  as  there  is  noth- 
ing in  the  amendment  to  that  act  ap- 
proved April  16,  1869,  to  which  the 
reasoning  in  these  cases  is  not  equally 
applicable,  the  question  of  the  constitu- 
tionality  of    the   amendment   may    be 


deemed  settled.    Chicago  &  A.  R.  Co. 
v.  Gasaway  (1874)  71  111.  570. 

Rev.  St  I1L  1874,  p.  141,  prohibiting 
Texas  and  Cherokee  cattle  from  being 
brought  into  or  carried  through  the 
state,  is  in  conflict  with  the  interstate 
commerce  clause.  Chicago  &  A.  R.  Co. 
v.  Erickson  (1879)  91  111.  613,  33  Am. 
Rep.  70;  Salzenstein  v.  Mavis  (1879) 
91  HI.  391,  overruling  Yeazel  v.  Alex- 
ander (1871)  58  HI.  254. 

Comp.  Laws  Kan.  c.  105,  {  60,  pro- 
hibiting the  importation  into  that  state 
of  cattle  diseased  with  the  Texan,  splen- 
ic, or  Spanish  fever,  is  not  an  unconsti- 
tutional regulation  of  commerce.  Mis- 
souri Pac.  Ry.  Co.  v.  Finley  (1888)  38 
Kan.  550,  16  Pac.  951. . 

Laws  Kan.  1881,  c.  161,  as  amended 
by  Laws  1885,  c.  191,  prohibiting  the 
bringing  into  the  state,  at  certain  sea- 
sons, of  cattle  capable  of  communicat- 
ing, or  liable  to  impart,  the  Texas, 
splenic,  or  Spanish  fever,  and  making 
the  fact  that  cattle  come  from  south  of 
the  thirty-seventh  parallel  of  north  lati- 
tude prima  facie  evidence  that  they  are 
capable  of  communicating  that  disease, 
does  not  interfere  with  interstate  com- 
merce. Rouse  v.  Youard  (1895)  1  Kan. 
App.  270,  41  Pac  426. 

Wag.  St  Mo.  p.  251,  f  1,  prohibiting 
the  shipment  of  Texas  cattle  into  the 
state  during  certain  seasons  of  the  year, 
does  not  violate  the  interstate  com- 
merce clause.  Wilson  v.  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.  (1875)  60  Mo. 
184;  Husen  v.  Hannibal  &  St  J.  R. 
Co.,  Id.  226;  Dimond  v.  Kansas  City, 
St  J.  &  C.  B.  R.  Co.,  Id.  393;  Mercer 
v.  Same,  Id.  397;  Kenney  v.  Hannibal 
&  St  J.  R.  Co.  (1876)  62  Mo.  476; 
Brown  v.  Same,  Id.  490. 

Wag.  St  Mo.  p.  251,  f  1,  prohibiting 
the  introduction,  under  certain  condi- 
tions, of  Texas  cattle  into  the  state,  Is 
void,*as  being  a  regulation  of  commerce. 
Gilmore  v.  Hannibal  &  St  J.  R.  Co. 
(1878)  67  Mo.  323. 

Sections  1  and  9  of  the  act  restricting 
the  importation  of  Texas,  Mexican,  and 
Indian  cattle  Are  unconstitutional,  as 
being  an  attempt  to  regulate  interstate 
commerce.  TJrton  v.  Sherlock  (1881) 
75  Mo.  247. 

Rev.  St.  Mo.  1889,  f  953  et  seq., 
which  prohibits  the  transportation  into 
or  through  the  state  of  all  cattle  in- 
fected with  any  contagious  disease,  and 
which  renders  persons  transporting 
such  cattle  liable  to  persons  whose  cat- 
tle contract  the  disease  from  them,  and 
which  makes  the  mere  fact  that  the  ex- 
istence of  Texas  fever  among  cattle  in 
the  neighborhood  of  cattle  so  transport- 
ed prima  facie  evidence  that  the  cattle 
transported  were  diseased,  in  effect  pro- 
hibits the  transportation  of  all  Texas 
cattle  through  the  state,  as  they,  though 
healthy  themselves,  are  apt  to  give  the 
Texas  fever  to  other  cattle,  and,  so  far 
as  it  prohibits  the  transportation  of 
such  cattle  by  boats  or  railroads 
"through"  the  state,  is  in  violation  of 
the  commerce  clause.    Grimes  v.  Eddy 
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(1894)  126  Mo.  168,  28  8.  W.  706,  47 
*    Am.  St.  Rep.  663,  26  L.  R.  A.  638. 

Rev.  St.  Mo.  §  063,  In  so  far  as  it 
provides  that  no  railroad  company  or 
steamboat  owner  shall  transport  through 
the  state  Texas,  Mexican,  Cherokee, 
or  Indian  cattle  afflicted  with  Texas  or 
Spanish  fever,  is  void,  as  an  interfer- 
ence with  interstate  commerce;  it,  in 
effect,  entirely  prohibiting  the  trans- 
portation through  the  state  of  such  va- 
rieties of  cattle,  since  all  of  them  con- 
tain microbes  by  which  Texas  fever 
may  be  communicated  to  native  cattle. 
Id. 

Rev.  St.  Mo.  1889,  ft$  953,  954,  in  so 
far  as  they  prohibit  the  transportation, 
through  the  state,  of  Texas,  Mexican, 
Cherokee,  or  Indian  cattle  afflicted  with 
Texas  or  Spanish  fever,  are  an  inter- 
ference with  interstate  commerce.  Sel- 
vege  v.  St.  Louis  &  S.  F.  Ry.  Co.  (1896) 
135  Mo.  163,  36  S.  W.  652. 

Rev.  St.  Tex.  1895,  tit.  102,  c.  7,  giv- 
ing the  live  stock  sanitary  commission 
authority  to  prohibit  the  importation  of 
cattle  into  the  state  on  the  ground  that 
infectious  disease  has  broken  out  among 
the  cattle  of  such  other  state,  is  not  un- 
constitutional as  an  interference  with 
interstate  commerce.  St.  Louis  S.  W. 
Ry.  Co.  of  Texas  v.  Smith  (1899)  49 
S.  W.  627,  20  Tex.  Civ.  App.  451.  Af- 
firmed Smith  v.  St  Louis  &  S.  W.  Ry. 
Co.  (1901)  21  Sup.  Ct.  603,  181  U.  a 
248,  45  L.  Ed.  847. 

Rev.  St.  Wyo.  1899,  §  2090,  as  amend, 
ed  and  re-enacted  by  Sens.  Laws  1905, 
c  98,  f  4,  making  it  unlawful  to  bring 
infected  sheep  into  the  state,  is  not  a 
regulation  of  interstate  commerce,  but 
is  a  reasonable  exercise  of  the  state's 
police  power.  Patrick  v.  State  (Wyo. 
1908)  98  P.  58a 

See,  also,  note,  post,  as  to  "Creation 
of  or  Exemption  from  Civil  Liabilities 
or  Remedies." 

122.  Preferences  and  discriminations 

In  generals-Commerce  among  the  states 
in  any  commodity  can  only  be  free  when 
the  commodity  is  exempted  from  all  dis- 
criminating regulations  and  burdens  im- 
posed by  local  authority  by  reason  of 
its  foreign  growth  or  manufacture. 
Webber  v.  Virginia  (1880)  103  U.  S. 
344,  351,  26  L.  Ed.  565. 

The  specification  of  a  municipal  coun- 
cil, in  its  resolutions  and  ordinances  for 
street  improvements,  that  Trinidad  Lake 
asphalt  shall  be  the  material  used,  does 
not  constitute  such  a  direct  Interference 
with  the  interstate  commerce  as  to  be 
repugnant  to  the  commerce  clause,  be- 
cause the  particular  kind  of  asphalt  is 
a  product  of  a  foreign  country  and 
there  are  deposits  in  several  of  the 
United  States  from  which  suitable  as- 
phalt can  be  had.  Field  v.  Barber  As- 
phalt  Pav.  Co.  (1904)  24  Sup.  Ct.  784, 
786,  194  U.  S.  618,  48  L.  Ed.  1142, 
modifying  decree  (C.  C.  1902)  117  Fed. 
925. 

A  valid  regulation  of  commerce  need- 
not  apply  to  all  commodities  alike,  but 
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the  regulations  may  make  a  discrim- 
ination between  articles  and  carriers. 
U.  S.  ex  rel.  Attorney  General  of  the 
U.  S.  v.  Delaware  &  Hudson  Co.  (1909) 
29  Sup.  Ct  527,  539,  213  U.  S.  366,  53 
L.  Ed.  836. 

To  render  a  state  statute  void  oa  the 
ground  that  it  affects  commerce  between 
the  states,  it  must  involve  some  dis- 
crimination against  goods  shipped  from 
other  states,  or  against  persons  en- 
gaged in  such  commerce.  In  re  May 
(C.  C.  1897)  82  Fed.  422. 

Rev.  Codes  Idaho,  {{  1475,  1476,  re- 
quiring that  state  and  county  printing, 
binding  and  stationery  work  shall  be 
done  within  the  state,  and  within  the 
county  where  required  for  use,  do  not 
Interfere  with  nor  regulate  commerce. 
Ex  parte  Gemmill  (1911)  119  P.  298, 
20  Idaho,  732. 

A  city  ordinance  permitting  a  street 
railroad  company  engaged  in  interstate 
commerce  under  franchises  granted  by 
the  city  to  make  discrimination  in  rates 
'in  favor  of  residents  of  the  city  against 
residents  of  another  state  is  unconsti- 
tutional, because  it  conflicts  with  the 
interstate  commerce  clause.  State  v. 
Omaha  &  O.  B.  Ry.  &  Bridge  Co. 
(1901)  84  N.  W.  983,  113  Iowa,  30,  52 
L.  R.  A.  315,  86  Am.  St.  Rep.  357. 

That  a  state  statute  is  not  prohibitory 
in  its  nature  does  not  prevent  it  from 
being  invalid  as  regulating  interstate 
commerce,  if  its  effect  is  to  discrimi- 
nate against  the  products  of  other 
states  in  favor  of  those  of  its  own. 
Commonwealth  v.  Moore  (1913)  100 
N.  E.  1071,  214  Mass.  19. 

The  designation  by  city  authorities 
of  a  certain  kind  of  asphalt  as  the  ma- 
terial to  be  used  for  paving  a  street,  is 
not  a  direct  interference  with  inter- 
state commerce,  so  as  to  be  violative  of 
the  federal  constitution.  Barber  As- 
phalt Pav.  Co.  v.  Field  (1905)  86  S.  W. 
860,  188  Mo.  182. 

Rev.  Codes  Mont.  {  2897,  which  pro- 
vides that  any  newspaper  unable  to 
complete  a  contract  for  county  print- 
ing shall  sublet  it  to  some  competent 
printing  establishment  within  the 
state,  is  not  a  regulation  of  interstate 
commerce.  Hersey  v.  Nelson  (Mont 
1913)  131  P.  30. 

Rev.  Codes  N.  D.  §  1807,  providing 
that  all  county  printing  shall  be  done  in 
the  state,  and,  if  practicable,  in  the 
county  ordering  the  same,  is  not  a  vio- 
lation of  the  interstate  commerce 
clause.  Knight  v.  Barnes  (1898)  75 
N.  W.  904,  7  N.  D.  591. 

Rev.  Codes  N.  D.  {  1807,  in  requir- 
ing county  printing  to  be  done  within 
the  state,  does  not  unlawfully  discrim- 
inate either  against  nonresidents  or 
those  whose  places  of  business  are  sit- 
uated in  another  state,  and  is  not  vio- 
lative of  such  clause.     Id. 

Act  Tex.  March  13, 1905  (Gen.  Laws 
1905,  c.  25)  $  1,  prescribes  the  parties 
to,  and  venue  of,  suits  against  railroad 
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corporations  operating  within  the  state, 
or  having  an  agent  or  representative 
therein  and  provides  that  whenever 
freight  has  been  transported  by  two  or 
more  snch  corporations,  or  partly  by 
one  or  more  of  them,  suit  for  damages 
or  loss,  or  any  cause  of  action  arising 
out  of  such  carriage,  may  be  brought 
against  any  one  or  all  of  the  carriers  in 
any  court  of  competent  jurisdiction  in 
any  county  in  which  either  operates  or 
does  business,  or  has  an  agent  or  rep- 
resentative. Held,  that  such  act  was  not 
unconstitutional  as  a  discriminatory 
burden  on  interstate  commerce.  St 
Louis,  I.  M.  &  S.  Ry.  Go.  v.  Moon 
(Tex.  Civ.  App.  1907)  103  S.  W.  1176. 

123.  Grants  of  monopolies  and  spe- 
cial privileges.— The  statutes  of  New 
York  granting  to  Livingston  and  Fulton 
the  exclusive  navigation  of  the  waters 
within  the  jurisdiction  of  that  state, 
with  boats  moved  with  fire  or  steam, 
for  a  term  of  years,  are  repugnant  to 
that  clause  of  the  constitution  of  the 
United  States  which  authorizes  con- 
gress to  regulate  commerce,  so  far  as 
the  said  acts  prohibit  vessels  licensed 
according  to  the  laws  of  the  United 
State 8  for  carrying  on  the  coasting 
trade  from  navigating  the  said  waters 
by  means  of  fire  or  steam.  Gibbons 
v.  Ogden  (1824)  22  U.  S.  (9  Wheat) 
1,  6  L.  Ed.  23,  reversing  (N.  T.  1819) 

4  Johns.  Ch.  150,  and  (N.  Y.  1820)  17 
Johns.  488;  North  River  Steamboat  Go. 
v.  Livingston  (N.  Y.  1824)  Hopk.  Ch. 
149;  Id.  (N.  Y.  1825)  3  Cow.  713. 
CONTRA,  Livingston  v.  Van  Ingen  (N. 
Y.  1812)  9  Johns.  507;  North  River 
Steamboat  Go.  v.  Hoffman  (N.  Y.  1821) 

5  Johns.  Ch.  300. 

The  acts  of  the  legislature  of  New 
York  granting  to  Robert  Livingston 
and  Robert  Fulton  the  exclusive  juris- 
diction of  all  waters  within  the  state 
with  boats  moved  by  fire  or  steam  for 
a  term  of  years  are  repugnant  to  this 
section  so  far  as  they  prohibit  ves- 
sels licensed  according  to  the  laws  of 
the  United  States  for  carrying  on  the 
coasting  trade  from  navigating  such 
waters  by  means  of  fire  or  steam.  Gib- 
bons v.  Ogden  (1824)  9  Wheat  1,  186, 

6  L.  Ed.  23. 

A  statute  of  Maine  granting  the  ex- 
clusive navigation  of  the  upper  part  of 
the  river  Penobscot  (said  river  being 
wholly  within  the  state,  and  not  nav- 
igable for  the  last  eight  miles  of  its 
course),  for  a  certain  time,  on  condi- 
tion that  the  grantees  would  improve 
the  navigation  of  said  upper  part,  is 
not  unconstitutional  as  in  derogation 
of  the  powers  granted  to  congress  to 
regulate  commerce.  Veazie  v.  Moor 
(1852)  55  U.  S.  (14  How.)  568,  14  L. 
Ed.  545. 

A  state  law  granting  rights  to  a 
telegraph  company  held  to  attempt  to 
regulate  interstate  commerce,  and  so 
far  as  it  conferred  exclusive  rights  on 
the  company  to  conflict  with  R.  S.  $ 


5263  et  seq.  Comp.  St  {  10072  et  sec,., 
and  to  that  extent  to  be  inoperative  as 
against  a  corporation  of  another  state 
entitled  to  the  privileges  of  the  fed- 
eral statutes.  Pensacola  Teleg.  Co. 
v.  Western  U.  Teleg.  Co.  (1877)  96  U. 
S.  1,  11,  12,  24  L.  Ed.  708. 

The  power  to  regulate  commerce  ex- 
tends' to  the  power  to  offer  bounties  by 
discriminating  duties  and  by  special 
preferences  and  privileges.  U.  S.  v. 
Oraig  (O.  O.  1886)  28  Fed.  795,  797. 

The  interstate  commerce  law  is  not 
violated  by  Act  Ala.  March  4,  1903,  p. 
167,  securing  to  the  successful  bidder 
the  exclusive  right  to  supply  to  the 
public  free  schools  and  the  patrons 
thereof  the  books  adopted  by  the  school 
board  commission.  Dickinson  v.  Cun- 
ningham (1904)  37  So.  345,  140  Ala. 
527. 

Acts  Ky.  March  21,  1906  (Laws 
1906,  c.  117),  and  March  13,  1908 
(Laws  1908,  c.  8),  authorizing  pooling 
by  farmers  of  their  products,  do  not 
violate  Anti-Trust  Act  July  2,  1890 
(Comp.  St  f  8820  et  seq.),  known  as 
the  "Sherman  Law";  they  having  no 
relation  to  interstate  commerce,  but 
being  confined  in  their  operation  to 
products  grown  and  pooled  in  the  state 
and  to  sales  therein.  Commonwealth 
v.  Hodges  (Ky.  1910)   125  S.  W.  689. 

The  Creek  council  act  incorporating 
and  granting  an  exclusive  franchise  to 
a  company  to  operate  a  telephone  sys- 
tem in  the  Creek  Nation  is  not  re- 
pugnant to  the  interstate  commerce 
clause,  in  so  far  as  it  grants  to  the 
company  the  exclusive  franchise  to 
conduct  its  business  locally  within  such 
nation.  Muskogee  Nat.  TeL  Co.  v. 
Hall  (1901)  64  S.  W.  600,  4  Ind.  T. 
18. 

Act  Me.  July  30,  1846,  entitled  "An 
act  to  promote  the  improvement  of  the 
navigation  of  the  Penobscot  river," 
does  not  violate  the  provisions  of  the 
federal  constitution  with  reference  to 
the  regulation  of  commerce  with  for- 
eign nations  and  among  the  several 
states.  Moor  v.  Veazie  (1850)  32  Me. 
343,  52  Am.  Dec.  655. 

124.  Prohibition  and  regulation  of 
trade  or  business  In  general.— The  ex- 
emption of  interstate  and  foreign  com- 
merce from  state  regulation  does  not 
prevent  a  state  from  taxing  the  prop- 
erty of  those  engaged  in  such  commerce 
located  within  the  state  as  the  property 
of  other  citizens  is  taxed,  nor  from 
regulating  matters  of  local  concern 
which  may  incidentally  affect  commerce, 
such  as  wharfage,  pilotage,  and  the 
like.  Leloup  v.  Port  of  Mobile  (1888) 
8  Sup.  Ct  1380, 1384,  127  U.  S.  640,  32 
L.  Ed.  311. 

Rev.  Laws  Mass.  c.  73,  §  7,  providing 
that  no  person  or  corporation  shall  is- 
sue, negotiate,  or  sell  any  bonds,  cer- 
tificates, or  obligations  of  any  kind 
which  are  by  the  terms  thereof  to  be 
redeemed  in  numerical  order,  or  in  any 
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arbitrary  order,  without  reference  to 
the  amount  previously  paid  thereon  by 
the  holder  thereof,  whether  they  are 
sold  on  the  installment  plan  or  other- 
wise, and  section  8,  providing  that  a 
violation  thereof  by  a  domestic  corpora- 
tion shall  operate  as  a  forfeiture  of  its 
franchise  are  a  valid  exercise  of  the  po- 
lice power.  Attorney  General  v.-  Pre- 
ferred Mercantile  Go.  of  Boston  (1005) 
73  N.  E.  669,  187  Mass.  516. 

The  United  States  constitution  does 
not  limit  the  legislative  discretion  in 
regulating  trade  in  articles  intimately 
connected  with  the  public  morals,  safe- 
ty, and  prosperity.  Metropolitan  Board 
of  Excise  v.  Barrie  (1866)  34  N.  Y.  657. 

Laws  N.  Y.  1907,  c  185,  requiring 
bonds  from  persons  who  add  to  their 
business  of  selling  steamship  tickets 
the  receiving  of  money  for  transmis- 
sion abroad,  applies  to  the  act  of  re- 
ceiving on  deposit  moneys  to  be  trans- 
mitted in  the  future,  and  guards  against 
the  embezzlement  or  loss  of  moneys 
pending  the  subsequent  transmission, 
and  it  is  not  invalid  as  interfering  with 
interstate  or  foreign  commerce,  as  the 
act  of  receiving  the  deposits,  and  of 
subsequently  transmitting  them,  are 
distinct,  though  it  incidentally  affects 
the  business  of  transmitting  money 
abroad.  Musco  v.  United  Surety  Co. 
(1909)  90  N.  E.  171,  196  N.  Y.  459, 
affirming  order  (1909)  117  N.  Y.  S.  21, 
132  App.  Div.  300,  which  reversed 
Benvega  v.  United  Surety  Co.  (1908) 
115  N.  Y.  S.  199. 

125.  Advertisements.— A  city  ordi- 
nance merely  providing  that  "no  person 
shall  distribute  in  any  public  street  or 
from  any  buildings  handbills,  cards,  cir- 
culars or  papers  of  any  description  ex- 
cept newspapers,"  reasonably  construed 
and  enforced  by  the  officers  as  a  police 
regulation  only,  to  protect  people  on  the 
streets  from  annoyance,  is  not  unlawful 
as  an  interference  with  interstate  com- 
merce as  against  a  concern  doing  busi- 
ness in  another  state  and  desiring  to 
distribute  on  the  public  streets  circulars 
advertising  such  business.  Internation- 
al Text-Book  Co.  v.  Inhabitants  of  City 
of  Auburn  (C.  C.  1907)  155  Fed.  986. 

Police  Regulations,  art.  8,  making  it 
unlawful  to  scatter  advertising  matter 
in  such  manner  as  to  litter  the  streets, 
applies  to  foreign  corporations  doing 
business  in  the  District,  although  they 
are  engaged  in  interstate  commerce. 
International  Text-Book  Co.  v.  District 
of  Columbia  (1910)  35  App.  D.  C.  307. 

St.  Mass.  1903,  c.  195,  §  1,  forbidding 
the  use  of  the  arms  or  the  great  seal  of 
the  commonwealth  for  advertising  or 
commercial  purposes,  is  not  in  conflict 
with  the  provision  of  the  federal  con- 
stitution investing  congress  with  the 
power  to  regulate  interstate  commerce. 
Commonwealth  v.  R.  I.  -Sherman  Mfg. 
Co.  (1905)  75  N.  E.  71,  189  Mass.  76. 

Under  the  Wilson  Act  (Act  Aug.  8, 
1890  [Comp.  St.  §  8738]),  withdrawing 
to  a  certain  extent  intoxicating  liquor 
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from  the  protection  of  the  commerce 
clause  and  making  it  subject  to  tie 
police  power  of  the  state,  a  state  may 
prohibit  the  advertising  for  sale  of  liq- 
uor sold  or  kept  for  sale  without  the 
state.  State  v.  State  Capital  Co.  (0U. 
1909)  103  P.  1021. 

Acts  W.  Va,  1913,  a  13,  §  8  (Code 
1913,  c.  32A,  §  8  [sec  1287]),  forbid- 
ding the  advertising  of  liquors  for  tale 
in  the  state,  when  construed  to  apply 
to  a  nonresident  liquor  dealer  sending 
advertising  matter  into  the  state,  held 
not  violation  of  the  commerce  clause, 
in  view  of  the  Wilson  Act  (Comp.  St 
|  8738),  and  the  Webb-Kenjon  Act 
(Comp.  St.  {  8739).  State  v.  Davis 
(W.  Va.  1915)  87  S.  B.  262. 

126.  Pools,  trysts,  conspiracies,  aid 
agreements  In  restraint  of  trader-In- 
terstate commerce  is  not  unlawfully 
regulated,  at  least,  in  the  absence  of 
congressional  action,  by  the  Tennessee 
anti-trust  act  of  March  16,  1903  (Laws 
1903,  c.  140) ,  under  which,  as  construed 
by  the  state  court,  a  foreign  oil  com- 
pany may  be  excluded  from  doing  do- 
mestic business  in  the  state  because  it 
has  induced  merchants  in  that  state, 
by  a  gift  of  oil,  to  revoke  orders  on  a 
rival  company  for  oil  to  be  shipped  into 
the  state.  Standard  Oil  Co.  v.  Ten- 
nessee ex  rel.  Cates  (1910)  30  Sup.  Ct 
543,  544,  217  U.  S.  413,  54  L.  Ed.  817, 
affirming  decree  State  v.  Standard  Oil 
Co.  of  Kentucky  (1008)  110  S.  W.  565, 
120  Tenn.  80. 

Sherman  Act  (Comp.  St  H  8820, 
8821),  is  a  constitutional  and  valid 
criminal  statute.  United  States  v.  Pat- 
terson (D.  C.  1912)  201  Fed.  697. 

Act  Ark.  Jan.  23,  1905  (Anti-Trust 
Act;  Acts  1905,  p.  9)  §  8,  authorizing 
an  order  to  compel  nonresident  officers 
of  a  corporation,  sued  for  a  violation 
of  the  act,  to  appear  and  testify  before 
a  commission  appointed  by  the  court, 
and  to  produce  books,  papers,  and  doc- 
uments, and  section  9  (page  10)  pro- 
viding that  defendant's  answer  may  be 
stricken  out  and  default  judgment  en- 
tered when  the  defendant  fails  to  obey 
the  order  made  pursuant  to  section  8, 
held  valid,  in  so  far  as  they  authorized 
a  reasonable  order  for  the  production 
of  books,  papers,  and  documents  of  * 
corporation  over  which  the  state  bad 
control.  Hammond  Packing  Co.  v. 
State  (Ark.  1907)  100  S.  W.  407,  1199. 

The  word  "trade,"  as  used  in  Lewi 
Kan.  1889,  c.  257,  inhibiting  conspir- 
acies in  restraint  of  trade,  does  not  in* 
elude  interstate  commerce.  State  t. 
Phipps  (1893)  50  Kan.  609,  31  P»c 
1097,  18  L.  R.  A.  657,  34  Am.  St  Ben. 
152. 

House  Bill  No.  2247,  prohibiting  un- 
just competition  and  monopolies,  held 
not  in  violation  of  the  commerce  clause. 
In  re  Opinion  of  the  Justices  (1912)  99 
N.  B.  294,  211  Mass.  620. 

A  license  issued  by  a  state,  authoris- 
ing a  foreign  corporation  to  do  intra- 
state business,  neither  confers  nor  takes 
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away  any  authority  vested  in  the  cor* 
poration  to  carry  on  interstate  com- 
merce. Hence  it  is  no  defense  to  a 
proceeding  by  the  state  to  forfeit  the 
charter  of  a  domestic  corporation  and 
the  licenses  of  foreign  corporations  to 
do  an  intrastate  business,  because  of 
violation  of  the  state's  anti-trust  laws, 
that  such  corporations  are  engaged  in 
interstate  commerce,  since  the  forfei- 
ture of  such  corporations'  charters  and 
licenses  does  not  constitute  an  inter- 
ference with  interstate  commerce. 
State  ez  inf.  Hadley  v.  Standard  Oil 
Co.  (1900)  116  S.  W.  902,  218  Mo.  1. 

Rev.  St  Mo.  1899,  §§  8965,  8966, 8971, 
8978  (Ann.  St.  1906,  pp.  4150,  4152, 
4153,  4157),  prohibiting  pools,  trusts, 
and  conspiracies,  and  agreements  to 
regulate  prices  and  limit  trade,  and  pro- 
viding for  the  forfeiture  of  corporate 
charters  and  licenses  for  violation  there- 
of, are  not  in  violation  of  the  commerce 
clause.    Id. 

A  Missouri  statute  against  pools  and 
trusts  cannot  be  invoked  to  invalidate  a 
contract  for  the  purchase  and  sale  of 
goods  in  interstate  commerce.  West- 
moreland Specialty  Co.  v.  Missouri 
Glass  Co.  (Mo.  App.  1912)  152  S.  W. 
387. 

The  anti-trust  statutes  violate  neither 
the  constitution  of  the  United  States 
nor  that  of  this  state.  State  ez  inf. 
Barker  v.  Armour  Packing  Co.  (1915) 
176  S.  W.  382,  265  Mo.  121. 

Anti-Trust  Law  (Acts  Tenn.  1903,  c. 
140),  making  void  all  agreements,  etc., 
between  persons  or  corporations  made 
with  a  view  to  the  restriction  of  com- 
petition in  the  "importation  or  sale  of 
articles  imported  into  this  state,"  or  in 
the  manufacture  or  sale  of  articles  of 
domestic  growth  or  of  domestic  raw 
material,  or  which  tend  to  advance,  re- 
duce or  control  the  price  or  cost  to  the 
producer  or  consumer  of  any  such  ar- 
ticle, and  providing  penalties  for  the 
making  of  such  agreements,  etc.,  is  not 
violative  of  the  commerce  clause;  the 
statute  being  not  intended  to  apply  to  in- 
terstate commerce,  the  word  "importa- 
tion" being  inaccurately  used  in  refer- 
ring to  articles  already  imported;  and 
the  law  is  a  valid  ezercise  of  police 
power.  Standard  Oil  Co.  v.  State 
(1907)  100  S.  W.  705,  117  Tenn.  618, 
10  L.  R.  A.  (N.  S.)  1015. 

That  the  sale  of  goods  by  a  citizen  of 
another  state  to  a  citizen  of  Texas  un- 
der a  contract  which  violated  the  Texas 
Anti-Trust  Act  (Rev.  St  1911,  arts. 
7796,  7798)  also  constituted  interstate 
commerce  would  not  prevent  the  anti- 
trust act  from  applying  to  invalidate 
the  contract  and  prevent  a  recovery 
thereon.  J.  R.  Watkins  Medical  Co.  v. 
Johnson  (Tex.  Civ.  App.  1913)  162 
S.  W.  394. 

The  anti-trust  laws  of  the  state  do 
not  apply  to  transactions  involving  in- 
terstate commerce.  Dr.  Koch  Vege- 
table Tea  Co.  v.  Malone  (Tex.  Civ. 
App.  1914)  163  S.  W.  662. 

10  U.S.Comp.,16-834 


127.  Blue  sky  laws.— Acts  35th  Gen. 
Assem.  Iowa,  c.  137,  commonly  termed 
the  "Blue  Sky  Law,"  regulating  deal- 
ings in  stocks,  bonds,  and  securities, 
held,  on  application  for  preliminary  in- 
junction, unconstitutional  as  imposing  a 
direct  burden  on  interstate  commerce. 
William  R.  Compton  Co.  v.  Allen  (D. 
C.  1914)  216  Fed.  537. 

Act  W.  Va.  Feb.  11,  1913,  known  as 
the  "Blue  Sky  Law,"  held  unconstitu- 
tional. Bracey  v.  Darst  (D.  C.  1914) 
218  Fed.  482. 

The  Michigan  "Blue  Sky  Law"  of 
1915  (Pub.  Acts  Mich*  1915,  No.  46) 
held  void,  as  imposing  a  direct  burden 
upon  interstate  commerce.  N.  W.  Hal- 
sey  &  Co.  v.  Merrick  (D.  C.  1915)  228 
Fed.  805. 

128.  Dealing  In  futures  on  margins.— 
Laws  Miss.  1908,  c.  118,  forbidding 
dealing  in  futures  on  margins,  does  not 
place  undue  burdens  and  restrictions 
on  interstate  commerce.  State  v.  Beat- 
ty  (Miss.  113)  60  So.  1016. 

129.  Sale  of  lottery  tickets.— The  reg- 
ulation of  interstate  commerce  may 
sometimes  assume  the  form  of  prohibi- 
tion against  a  certain  class  of  com- 
merce, as  lottery  tickets,  liquor,  etc. 
Champion  v.  Ames  (1903)  23  Sup.  Ct. 
321,  327,  188  U.  S.  321,  47  L.  Ed.  492. 

When  the  conditions  of  a  bond  of  a 
foreign  government  fall  within  the  con- 
demnation of  the  police  regulations  of  a 
state,  changing  its  character  to  a  spe- 
cies of  lottery,  to  prohibit  its  sale  does 
not  violate  treaty  stipulations,  or  con- 
stitutional provisions  as  to  commerce. 
Ballosk  v.  State  (1890)  73  Md.  1,  20 
Atl.  184,  8LR.A.  671. 

130.  Stamp  duties  on  bills  of  exchange 
and  bills  of  lading.— Act  Cal.  April,  1858, 
amending  Act  April,  1857,  providing  a 
revenue  for  the  support  of  the  govern- 
ment of  the  state,  so  far  as  it  imposes 
a  tax  on  bills  of  lading  for  the  trans- 
portation of  gold  or  silver  from  any 
point  in  the  state  to  any  point  with- 
out the  state,  is  unconstitutional,  as 
regulating  interstate  commerce.  Gar- 
rison v.  Tillinghast  (1861)  18  Cal.  404. 

Act  Cal.  May  14,  1862  (St  1862,  p. 
539),  imposing  a  stamp  tax  upon  for- 
eign and  inland  bills,  passengers,  etc., 
held  to  be  a  regulation  of  commerce, 
within  the  meaning  of  section  8,  art. 
1,  of  the  constitution,  and  therefore  un- 
constitutional and  void.  People  v.  Ray- 
mond (1868)  34  Cal.  492. 

A  statute  levying  a  state  stamp  duty 
on  foreign  bills  of  exchange  (St.  Nev. 
1871,  142)  is  not  a  regulation  of  in- 
terstate commerce.  Ex  parte  Martin 
(1871)  7  Nev.  140,  8  Am.  Rep.  707. 

131.  Making  corporations  liable  for 
taxes  on  bonds  Issued.— Act  Pa.  June 
30,  1885,  requiring  the  deduction  of  a 
6tate  tax  by  corporate  officers  in  paying 
interest  on  bonds  owned  by  residents 
of  the  state,  does  not  violate  the  provi- 
sion of  the  constitution  as  to  interstate 
commerce.      Commonwealth     v.     New 
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York,  L.  E.  &  W.  R.  Co.  (1892)  150  Pa. 
St  234,  24  Atl.  609. 

Act  Pa.  June  30,  1885,  {  4,  making 
private  corporations,  domestic  and  for- 
eign, responsible  for  the  assessment  and 
collection  of  taxes  on  bonds  issued  by 
them  and  held  by  residents  of  Pennsyl- 
vania, is  not  a  regulation  of  commerce. 
Id. 

132.  Foreign  corporations.— The  state 
may  discriminate  between  her  own  do- 
mestic corporations  and  those  of  other 
states.  Bank  of  Augusta  v.  Earle 
(1839)  88  U.  S.  (13  Pet.)  519,  10  L.  Ed. 
274;  Paul  v.  Virginia  (1808)  75  U.  S. 
(8  Wall)  168,  19  L.  Ed.  357;  Ducat  v. 
City  of  Chicago  (1870)  77  U.  S.  (10 
Wall.)  410,  19  L.  Ed.  972. 

A  statute  of  Colorado  of  1877,  enti- 
tled "An  act  to  provide  for  the  forma- 
tion of  corporations,"  cannot  be  con- 
strued to  impose  upon  a  foreign  corpo- 
ration limitations  of  its  right  to  make 
contracts  in  the  state  for  carrying  on 
commerce  between  the  states,  for  that 
would  make  the  act  an  invasion  of  the 
exclusive  right  of  congress  to  regulate 
commerce  between  the  states.  Cooper 
Mfg.  Co.  v.  Ferguson  (1885)  5  Sup.  Ct. 
789,  113  U.  S.  727,  28  L.  Ed.  1137,  re- 
versing judgment  (C.  C.  1880)  4  Fed. 
498. 

The  right  of  a  foreign  corporation  to 
engage  in  business  within  a  state  other 
than  that  of  its  creation  depends  solely 
upon  the  will  of  suqh  other  state,  ex- 
cept  with  respect  to  business  of  a  fed- 
eral nature.  Waters-Pierce  Oil  Co.  v. 
Texas  (1900)  20  Sup.  Ct.  518,  525,  177 
U.  S.  28,  44  L.  Ed.  657. 

The  right  of  foreign  corporations  to 
do  an  interstate  business  cannot  under 
the  commerce  clause  be  restricted  as  is 
attempted  by  Gen.  St.  Kan.  1905,  { 
1358,  requiring  such  corporation,  as  a 
condition  to  doing  business,  to  file  a 
statement  of  their  financial  condition. 
Buck  Stove  &  Range  Co.  v.  Vickers 
(1912)  33  Sup.  Ct.  41,  226  U.  S.  205, 
57  L.  Ed.  189,  reversing  judgment 
(1900)  101  P.  668,  80  Kan.  29. 

The  right  of  foreign  corporations  to 
do  a  purely  interstate  business  within 
the  state  cannot,  consistently  with  the 
commerce  clause  of  the  constitution,  be 
restricted,  as  is  attempted  by  Gen.  St. 
Kan.  1905,  §  1358,  which  requires  such 
corporations,  as  a  condition  of  their 
right  to  prosecute  such  business,  to 
make  and  file  with  the  secretary  of 
state  a  complete  and  detailed  statement 
exhibiting  their  financial  condition,  and 
provides  that  the  obtaining  of  the  cer- 
tificate of  the  secretary  of  state  that 
such  statement  has  been  properly  made 
shall  be  a  condition  precedent  to  the 
right  of  the  corporation  to  maintain  an 
action  in  the  Kansas  courts.    Id. 

Right  of  foreign  corporation  to  en- 
force payment  for  goods  sold  in  inter- 
state commerce  is  so  directly  connected 
with  it  that  the  imposition  of  unrea- 
sonable conditions  on  this  right  oper- 
ates as  a  restraint  of  interstate  com- 
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merce.  Sioux  Remedy  Co.  v.  Cope 
(1914)  35  Sup.  Ct  57,  235  U.  a  197, 
59  L.  Ed.  193,  reversing  judgment 
(1911)  133  N.  W.  683,  28  S.  D.  397. 

A  foreign  corporation  doing  local  busi- 
ness within  the  state  may,  within  the 
commerce  clause,  be  required  to  file  t 
copy  of  its  charter  conformably  to  Laws 
Tcnn.  1895,  c  81,  as  a  condition  to  its 
right  to  sue  in  the  state  courts.  Inter, 
state  Amusement  Co.  v.  Albert  (1916) 
30  Sup.  Ct  168,  239  U.  S.  560,  60  L 
Ed.  439. 

Where  a  corporation  of  one  state  is 
engaged  in  both  interstate  and  intra- 
state commerce  in  any  other  state,  the 
prohibition  or  the  conditioning  by  the 
latter  state  of  its  exercise  of  its  right  to 
do  business  within  its  borders,  without 
discriminating  between  what  constitutes 
interstate  business  and  that  which  con- 
stitutes intrastate  commerce,  is  uncon- 
stitutional so  far  as  it  relates  to  the 
former.  Butler  Bros.  Shoe  Co.  v.  Unit- 
ed States  Rubber  Co.  (1907)  156  Fed. 
1,  84  C.  C.  A.  167,  writ  of  certiorari 
denied  (1908)  29  Sup.  Ct  686,  212  U. 
S.  .577,  53  L.  Ed.  658. 

Under  Gen.  St  Kan.  1909,  §  5146, 
prohibiting  a  foreign  corporation  which 
violates  the  anti-trust  laws  of  the  state 
from  doing  business  therein  and  making 
it  the  duty  of  the  Attorney  General  to 
enforce  such  prohibition,  a  district  court 
of  the  state  has  jurisdiction  to  appoint 
receivers  for  the  business  and  property 
of  such  a  corporation  within  the  state 
at  suit  of  the  Attorney  General.  Mc- 
Kinney  v.  Landon  (1913)  209  Fed.  300, 
126  C.  C.  A.  226,  affirming  decree  Same 
v.  Kansas  Natural  Gas  Co.  (D.  C.  1913) 
206  Fed.  772. 

A  foreign  corporation  engaged  in  both 
interstate  and  local  commerce  may  be 
adjudged  guilty  of  a  violation  of  the 
anti-trust  laws  of  the  state,  its  license 
to  do  business  in  the  state  canceled,  and 
receivers  appointed  of  all  its  property 
in  the  state,  although  used  also  in  con- 
ducting its  interstate  business.    Id. 

While  a  state  may  exclude  from  its 
jurisdiction  foreign  corporations  not  en- 
gaged in  interstate  commerce,  it  cannot 
exclude  a  foreign  corporation  engaged 
in  such  commerce  any  more  than  it  can 
exclude  an  individual  so  engaged.  State 
v.  Pullman  Palace-Car  Co.  (C.  C.  1883) 
16  Fed.  193. 

The  constitution  of  the  United  States 
protects  the  commercial  transactions  of 
a  corporation  of  another  state  against 
state  legislation  imposing  conditions 
upon  the  right  to  conduct  such  busi- 
ness. Williams  v.  Hintermeister  (CI 
C.  1886)  26  Fed.  889. 

Corporations  equally  with  individuals 
are  in  carrying  on  foreign  and  interstate 
commerce  within  the  protection  of  the 
commercial  power  of  congress,  and  can- 
not be  molested  in  another  state  by 
state  burdens.  Stockton  v.  Baltimore 
&  N.  Y.  R.  Co.  (C.  C.  1887)  32  Fed. 
9,  14. 

♦   Article   236,   Const.   La.,  which  pro- 
vides that  no  foreign  corporation  shiH 
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do  any  business  in  this  state  without 
having  one  or  more  known  places  of 
business,  and  an  authorized  agent  or 
agents  in  the  state  upon  whom  process 
can  be  served,  is  null  and  void,  being  an 
attempt  on  the  part  of  the  state  to  in- 
terpose a  restriction  on  navigation,  and 
therefore  in  conflict  with  the  provisions 
of  the  act  approved  February  17,  1793, 
passed  in  pursuance  of  a  clear  author- 
ity under  the  constitution  of  the  United 
States.  New  Orleans  &  M.  Packet  Co. 
v.  James  (C.  C.  1887)  32  Fed.  21. 

Pub.  Acts  Mich.  1913,  No.  143,  pro- 
viding for  the  regulation  and  supervi- 
sion of  foreign  and  domestic  investment 
companies  in  the  sale  of  securities  in 
Michigan,  held  a  direct  interference 
with  interstate  commerce,  and  there- 
fore invalid.  Alabama  &  N.  O.  Transp. 
Co.  v.  Doyle  (D.  C.  1914)  210  Fed.  173. 

The  Kansas  Anti-Trust  Act  (Gen.  St 
1909,  §  5146)  vests  courts  of  the  state 
with  authority  to  appoint  receivers  of 
the  property  of  a  foreign  corporation 
within  the  state  for  its  violation.  Mc- 
Klnney  v.  Kansas  Natural  Gas  Co.  (D. 
O.  1913)  206  Fed.  772,  decree  affirmed 
Same  v.  Landon  (1913)  209  Fed.  300, 
126  C.  C.  A.  226. 

Under  Gen.  St.  Kan.  1909,  §§  1724, 
1728,  subjecting  foreign  corporations  to 
the  same  judicial  control  as  domestic, 
and  authorizing  the  appointment  of  re- 
ceivers for  the  latter  for  abuse  of  cor- 
porate privileges,  a  state  court  has 
power  to  appoint  receivers  for  property 
of  a  foreign  corporation  within  the  state 
on  the  same  ground.    Id. 

The  Alabama  constitution,  providing 
that  no  foreign  corporation  shall  do 
business  in  this  state  unless  having  a 
known  place  of  business  and  an  author- 
ized agent  therein,  does  not  violate  the 
commerce  clause.  American  Union 
Telegraph  Co.  v.  Western  Union  Tele- 
graph Co.  (1880)  67  Ala.  26,  42  Am. 
Rep.  90;  Ware  v.  Hamilton  Brown 
Shoe  Co.  (1891)  92  Ala.  145,  9  South. 
136. 

The  state  may  exclude  foreign  cor- 
porations by  act,  or  impose  any  restric- 
tions that  may  be  proper  as  a  condition 
upon  which  foreign  corporations  may 
do  business  in  the  state.  Nelms  v.  Ed- 
inburgh-American Land  Mortgage  Co. 
(1891)  92  Ala.  157.  9  South.  141;  No- 
ble v.  Mitchell  (1893)  100  Ala.  519,  14 
South.  581,  25  L.  R.  A.  23a 

A  foreign  corporation  has  the  right  to 
sell  articles  of  commerce  anywhere  in 
the  state,  and  ship  them  to  the  pur- 
chasers, and  any  attempt  to  interfere 
with  such  business  is  an  interference 
with  interstate  commerce.  Nelms  v. 
Edinburgh-American  Land  Mortg.  Co. 
(1891)  92  Ala.  157,  9  South.  141. 

Act  Gen.  Assem.  Ark.  April  4,  1887, 
provides  that,  before  any  foreign  cor- 
poration shall  begin  business  in  the 
state,  it  shall  file  a  certificate  in  the 
office  of  the  secretary  of  state,  desig- 
nating an  agent  on  whom  process  may 
be  served,  and  stating  its  principal  place 
of  business  in  the  'state;    and  that,  if 


any  corporation  shall  fail  to  do  so,  all 
its  contracts  with  citizens  of  the  state 
shall  be  void  as  to  the  corporation. 
Plaintiff,  a  foreign  corporation,  without 
filing  the  certificate  required  by  law,  en- 
tered into  a  contract  with  a  citizen  of 
the  state  by  which  it  agreed  to  sell 
goods  to  him  at  stipulated  prices,  and 
on  credit  Defendant  became  surety  on 
a  bond,  executed  at  the  same  time  as 
the  contract,  to  secure  payment  for 
goods  which  might  be  sold  thereunder, 
both  the  contract  and  the  bond  being 
executed  in  the  state.  Held,  that  plain- 
tiff could  recover  on  the  bond,  since  the 
transactions  of  the  parties  were  inter- 
state commerce,  and  could  not  be  affect- 
ed by  the  act  of  the  general  assembly. 
Gunn     v.     White     Sewing-Mach.     Co. 

(1892)  57  Ark.  24,  20  S.  W.  591,  38 
Am.  St.  Rep.  223,  18  L.  R.  A.  206. 

Act  Ark.  Feb.  16,  1899  (Acts  1899, 
p.  19,  f  2),  as  amended  by  Act  May  8, 
1899  (Acts  1899,  p.  305),  providing  that 
a  foreign  corporation  doing  business  in 
the  state  shall  file  with  the  Secretary 
of  State  a  certified  copy  of  its  articles 
of  incorporation  and  pay  a  fee  of  $25, 
will  be  construed  as  requiring  this  only 
as  a  condition  to  doing  intrastate  busi- 
ness, and  so  not  in  conflict  with  the 
commerce  clause.  Western  Union  Tele- 
graph Co.  v.  State  (Ark.  1907)  101  S. 
W.  748. 

So  much  of  Civ.  Code  Cal.  §  408,  as 
requires  foreign  corporations  before 
doing  business  in  the  state  to  file  a 
copy  of  their  articles  with  the  secre- 
tary of  state,  held  not  in  restraint  of 
interstate  commerce.  H.  K.  Mulford 
Co.  v.  Curry  (1912)  125  P.  236,  163 
Cal.  276. 

Gen.  Laws  Colo.,  §  213,  requiring 
foreign  corporations,  before  they  shall 
be  permitted  to  do  business  in  the  state, 
to  file  a  certificate  with  the  secretary, 
is  not  in  conflict  with  the  constitution. 
Utley  t.  Clark- Gardner  Lode  Min.  Co. 
(1878)  4  Colo.  369. 

A  state  statute  requiring  a  foreign 
corporation  to  file  a  certificate  before 
bringing  an  action  for  goods  sold  and 
delivered  in  such  state,  but  made  at 
its  place  of  business  in  another  state, 
is  a  regulation  of  interstate  commerce, 
in  violation  of  Const,  art.  1,  §  8.  Kin- 
del  v.  Beck  &  Pauli  Lithographing  Co. 

(1893)  19  Colo.  310,  35  Pac.  538,  24 
L.  R.  A.  811;  Fairbanks,  Morse  &  Co. 
v.  Macleod  (1896)  8  Colo.  App.  190, 
45  Pac.  282. 

A  foreign  corporation,  though  en- 
gaged in  interstate  trade,  may,  before 
being  permitted  to  do  business  in  the 
state,  be  required  to  comply  with  such 
reasonable  conditions  as  are  contained 
in  Laws  Sp.  Sess.  Kan.  1898,  c.  10,  re- 
quiring the  filing  of  its  charter,  the 
payment  of  charter  fees,  the  making 
of  reports  and  furnishing  any  informa- 
tion concerning  its  business,  the  ap- 
pointment of  agents  to  receive  service 
of  process,  etc.  State  v.  American 
Book  Co.    (1902)  69  P.  563,  65  Kan. 
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847,  dismissed  American  Book  Co.  y. 
State  of  Kansas  (1004)  24  Sup.  Ct, 
394,  193  U.  S.  49,  48  L.  Ed.  613. 

A  state  statute  requiring  a  foreign 
railroad  corporation  to  become  a  resi- 
dent corporation,  as  a  condition  of  its 
right  to  continue  to  operate  that  part 
of  its  road  within  the  state,  is  not  an 
interference  with  interstate  commerce. 
Commonwealth  v.  Mobile  &  O.  B.  Co. 
(1901)  64  S.  W.  451,  23  Ky.  Law  Bep. 
784,  64  L.  R.  A.  916. 

Ky.  St  §  571,  which  provides  that 
all  corporations  carrying  on  business 
in  this  state  shall  have  one  or  more 
known  places  of  business  in  the  state, 
and  an  authorized  agent  thereat  upon 
whom  process  can  be  served,  and  mak- 
ing it  unlawful  for  such  corporation  to 
carry  on  any  business  in  the  state  with- 
out complying  with  the  requirements 
of  the  section,  and  filing  a  statement 
with  the  Secretary  of  State,  etc.,  is 
void,  in  so  far  as  it  affects  steamship 
companies  engaged  in  interstate  traffic, 
because  in  conflict  with  the  interstate 
commerce  clause.  Ryman  Steamboat 
Line  Co.  v.  Commonwealth  (1907)  101 
S.  W.  403,  30  Ky.  Law  Rep.  1276,  10 
L.  R.  A.  (N.  S.)  1187. 

A  corporation,  engaged  in  the  busi- 
ness of  manufacturing  and  selling  hay 
presses,  employed  agents  in  a  state 
other  than  that  of  its  domicile  to  solicit 
orders,  which  were  forwarded  to  it  in 
such  other  state  for  approval.  If  ap- 
proved, the  presses  were  shipped  from 
that  state  to  the  purchaser,  or  to  the 
agent  for  the  purchaser.  Held,  that 
such  transactions  constituted  inter- 
state commerce,  and  hence  the  corpora- 
tion was  not  liable  for  the  penalty  im- 
posed by  Ky.  St  §  571,  for  failure  to 
comply  with  its  requirement  that  a 
corporation  carrying  on  business  in  that 
state  shall  file  in  the  office  of  the  Sec- 
retary of  State  a  statement  of  the  loca- 
tion of  its  office  and  the  name  of  its 
agent  on  whom  process  can  be  served. 
Commonwealth  v.  Eclipse  Hay  Press 
Co.  (1907)  104  S.  W.  224,  31  Ky.  Law 
Rep.  824. 

Ky.  St  g  765  (Russell's  St.  §  5365), 
providing  that  no  foreign  railroad  cor- 
poration may  condemn  land  for  or  ac- 
quire a  right  of  way  for  or  purchase  or 
hold  lands  for  depots,  tracks,  or  other 
purposes  until  it  shall  have  become  or- 
ganized as  a  corporation  under  the  laws 
of  tbe  state  by  filing  articles  of  incor- 
poration as  provided  by  section  763 
(Russell's  St.  §  5363)  construed  to 
prohibit  a  foreign  railroad  corporation 
from  operating  a  railroad  within  the 
state  as  owner  without  complying  with 
such  section,  is  not  unconstitutional  as 
an  attempted  interference  with  inter- 
state commerce.  Plummer  v.  Chesa- 
peake &  O.  Ry.  Co.  of  Kentucky  (1911) 
136  S.  W.  162,  143  Ky.  102. 

Act  La.  No.  66  of  1894,  imposing  a 
fine  for  effecting  marine  insurance  in 
Louisiana    in    any    foreign    company 
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which  has  not  complied  with  the  state 
law,  is  constitutional.  State  ▼.  All- 
geyer  (1896)  48  La.  Ann.  104,  18 
South.  904. 

Rev.  St  Mo.  1899,  |§  1025,  1026,  re- 
quiring foreign  corporations  to  file  with 
the  Secretary  of  State  a  copy  of  their 
charters  and  certain  other  statements, 
and  obtain  a  certificate  authorizing 
them  to  do  business  in  the  state,  etc, 
is  not  a  regulation  of  interstate  com- 
merce. Fay  Fruit  Co.  v.  McKinney 
(1903)  77  S.  W.  160, 103  Mo.  App.  301 

Act  Mont  March  8,  1893,  requiring 
every  foreign  corporation,  before  com- 
mencing business  in  the  state,  to  desig- 
nate an  agent  and  its  principal  place  of 
business,  and  declaring  its  contracts 
void  on  failure  to  comply,  in  so  far  as 
it  applies  to  foreign  corporations  en- 
gaged in  interstate  commerce,  is  void. 
MacNaughton  Co.  v.  McGirl  (1897)  49 
P.  651,  20  Mont  124,  38  L.  B.  A  367, 
63  Am.  St  Rep.  610. 

Laws  N.  Y.  1892,  c  687,  {  15,  requir- 
ing foreign  corporations  to  obtain  & 
certificate  of  authority  to  do  business 
In  New  York,  cannot  operate  to  pre- 
vent foreign  corporations  from  selling 
goods  within  New  York  by  traveling 
salesmen  without  procuring  such  cer- 
tificate, as  such  operation  would  vio- 
late the  interstate  commerce  clause. 
Murphy  Varnish  Co.  v.  Connell  (1894) 
10  Misc.  Rep.  553,  32  N.  Y.  Supp.  *& 

Stock  Corporation  Law  N.  Y.  (Con- 
sol.  Laws,  c.  59)  §  33,  requiring  ever/ 
foreign  corporation  "having  an  office 
for  the  transaction  of  business  in  this 
state"  to  keep  a  stock  book  therein 
open  for  inspection  by  enumerated  per- 
sons, if  construed  as  requiring  a  for- 
eign corporation  which  has  an  office  in 
the  state  for  the  transaction  of  busi- 
ness in  the  state  to  keep  any  such  of- 
fice open  for  inspection,  though  it  does 
not  transact  business  in  the  office,  * 
not  invalid  as  interfering  with  inter- 
state commerce,  since  it  does  not  regu- 
late the  business  of  foreign  corpora- 
tions or  restrict  them  in  any  way  in 
transacting  business  in  the  state, 
whether  such  business  is  interstate  or 
not.  Hovey  v.  De  Long  Hook  &  Eye 
Co.  (1911)  133  N.  Y.  S.  25,  147  App. 
Div.  881,  affirming  judgment  (1910)  126 
N.  Y.  S.  1;  Same  v.  Richardson  (1911) 
133  N.  Y.  S.  33,  147  App.  Div.  892. 

Act  Ohio  May  19,  1894,  providing 
that  no  foreign  corporation  shall  do 
business  in  the  state  unless  it  complies 
with  certain  regulations,  and  that,  if  it 
does  do  business  without  such  compli- 
ance, it  cannot  maintain  an  action  with 
reference  to  the  transaction,  is  void, 
as  an  interference  with  interstate  com* 
merce,  so  far  as  it  applies  to  sales  made 
by  such  corporation  through  traveiinf 
agents  or  by  maiL  Haldy  v.  Tomoor- 
Haldy  Co.  (1894)  4  Ohio  S.  &  C.  P. 
*  Dec.  118,  3  'Ohio  N.  P.  43. 

Act  Ohio  May  19,  1894,  providim 
that  no  foreign  corporation  doing  buri* 
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ness  in  the  state  could  maintain  an  ac- 
tion with  reference  to  such  business  un- 
less it  filed  a  copy  of  its  charter  with 
the  secretary  of  state,  paid  the  requir- 
ed fees,  and  received  a  certificate  there- 
for, is  in  contravention  of  the  inter- 
state commerce  clause.    Id. 

A  state  cannot  require  a  foreign  cor- 
poration to  designate  a  resident  agent, 
upon  whom  service  may  be  had,  as  a 
condition  precedent  to  its  engaging  in 
interstate  commerce  with  residents  of 
the  state.  Chicago  Crayon  Co.  v. 
Rogers  (1911)  119  P.  630,  30  Okl.  299. 

A  foreign  corporation  is  subject  to 
payment  of  the  license  fee  imposed  in 
the  sixteenth  section  of  the  Pennsyl- 
vania act  of  June  7,  1879,  for  the 
privilege  of  having  an  office  in  this 
state.  Such  a  license  fee  is  not  a  tax 
upon  either  the  business  or  proper- 
ty of  corporations,  and  is  not,  as  such, 
a  regulation  of  commerce.  Norfolk  & 
W.  R.  Co.  v.  Commonwealth  (1886) 
114  Pa.  St  266,  6  Atl.  45. 

Laws  S.  D.  1890,  c.  54,  provides  that 
no  commercial  agency  shall  do  business 
in  the  state  without  first  procuring  a 
certificate  from  the  state  auditor,  and 
appointing  a  resident  attorney  on  whom 
process  may  be  served.  It  must  have  a 
paid-up  capital  of  $50,000,  and  a  de- 
posit of  that  amount  with  the  treasurer 
of  the  state  in  which  it  is  organised, 
and  it  must  pay  a  tax  of  2  per  cent,  on 
its  gross  earnings  from  business  done 
in  the  state.  The  act  also  makes  it 
unlawful  for  any  one  to  act  as  agent  or 
otherwise  in  procuring  reports,  etc., 
without  having  procured  from  the  audi- 
tor a  certificate  of  authority.  The  ac- 
cused was  a  special  agent  for  R  G. 
Dun  &  Co.,  who  had  not  complied  with 
the  act.  He  came  to  the  state  to  in- 
vestigate the  standing  of  a  firm  of  mer- 
chants doing  business  here,  the  in- 
formation obtained  to  be  used  for  the 
benefit  of  the  customers  of  R  G.  Dun 
&  Co.  He  was  arrested  and  convicted. 
Held,  that  the  act  was  not  in  conflict 
with  the  interstate  commerce  clause. 
State  v.  Morgan  (1891)  2  S.  D.  32,  48 
N.  W.  314. 

Civ.'  Code  S.  D.  §§  883-885,  prohibit- 
ing corporations  from  doing  any  busi- 
ness or  maintaining  any  action  within 
the  state,  except  on  condition  of  its 
filing  a  copy  of  its  articles  in  the  of- 
fice of  the  Secretary  of  State  -and  ap- 
pointing a  state  agent  on  whom  pro- 
cess may  be  served,  did  not  prevent  for- 
eign corporations  from  transacting  and 
enforcing  interstate  business  within  the 
state,  and  was  therefore  not  invalid  as 
an  interference  with  interstate  com- 
merce. Iowa  Falls  Mfg.  Co.  v.  Far- 
rar  (1905)  104  N.  W.  449,  19  S.  D. 
632. 

Civ.  Code  S.  D.  (  883,  provides  that 
no  foreign  corporation  shall  transact 
any  business  within  the  state,  or  "sue 
or  maintain  any  action  in  any  of  the 
courts"  of  the  state,  until  it  shall  have 


filed  a  copy  of  its  charter  or  articles 
of  corporation  with  the  Secretary  of 
State.  Section  885  provides  that  such 
corporation  shall  appoint  a  resident 
agent,  authorized  to  accept  service,  etc., 
and  that  no  action  shall  be  maintained 
in  any  courts  of  the  state  by  such  cor- 
poration on  any  contract  made  in  the 
state,  unless  it  shall  have  complied  with 
the  provisions  of  the  article.  Held 
that,  while  such  act  did  not  apply,  so 
far  as  to  invalidate  contracts  and  trans- 
actions made  between  citizens  and  for- 
eign corporations  which  constituted  in- 
terstate commerce,  the  statute,  in  so 
far  as  it  prohibited  such  foreign  cor- 
porations from  resorting  to  the  courts 
of  the  state  for  the  enforcement  of  such 
contracts,  though  valid,  without  their 
having  complied  with  the  requirements 
for  the  filing  of*  their  articles,  etc.,  was 
a  proper  exercise  of  the  state's  police 
power,  and  was  not  unenforceable  as 
to  such  transactions  as  an  invalid  regu- 
lation of  interstate  commerce.  Sioux 
Remedy  Co.  v.  Cope  (S.  D.  1911)  133 
N   W   683 

Civ.'  Code  S.  D.  {§  883,  885,  in  so  far 
as  they  prohibit  a  foreign  corporation, 
not  having  complied  with  the  laws  of 
the  state*  from  maintaining  any  action 
on  any  contract  made  within  the  state, 
in  so  far  as  it  relates  to  interstate 
commerce,  should  be  construed,  not  as 
invalidating  the  contract,  but  as  a  mere 
exercise  of  the  state's  right  to  place 
reasonable  conditions  on  the  right  of 
any  person  or  corporation  to  use  its 
courts.    Id. 

A  contract  with  citizens  of  Tennessee 
by  a  foreign  corporation,  having  no  of- 
fice or  agency  in  that  state,  for  the  ad- 
justing of  machinery,  is  a  transaction 
of  interstate  commerce,  and  not  the  do- 
ing of  business  within  the  state,  within 
the  meaning  of  a  statute  requiring  for- 
eign corporations  to  register  their 
charters  before  doing  business  there. 
Milan  Milling  &  Manufacturing  Co.  v. 
Gorten  (1894)  93  Tenn.  590,  27  S.  W. 
971,  26  L.  R.  A.  135. 

A  corporation  domiciled  in  Kansas, 
through  its  commercial  agents,  solicit- 
ed business  and  sold  and  shipped  goods 
and  merchandise  to  points  in  other 
states.  Held  that,  such  transactions 
being  "interstate  commerce,"  a  state 
law  providing  that  no  foreign  corpora- 
tion shall  transact  any  business  or 
maintain  any  action  in  such  state  with- 
out having  first  filed  their  articles  of 
incorporation  with  the  secretary  of 
state  is  void,  as  being  a  violation  of  the 
interstate  commerce  law,  and  cannot 
operate  to  deprive  such  corporation  of  » 
its  right  to  bring  an  action  in  such 
state.  Bateman  v.  Western  Star  Mill- 
ing Co.  (1892)  1  Tex.  Civ.  App.  90,  20 
S.  W.  931. 

Where  a  corporation  doing  business 
in  another  state  sells  goods  to  be  trans- 
ferred and  delivered  to  a  person  doing 
business  in  Texas,  an  action  for  the 
price  cannot  be  defeated  on  the  ground 
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of  the  company's  failure  to  comply 
with  the  statute  requiring  a  foreign 
corporation  to  file  a  copy  of  its  articles 
of  incorporation  with  the  secretary  of 
state  of  Texas,  since  the  transaction  is 
an  act  of  interstate  commerce,  and,  if 
the  statute  could  be  held  applicable,  it 
would  violate  the  commerce  clause. 
Lyons-Thomas  Hardware  Co.  v.  Read- 
ing Hardware  Co.  (Tex.  Civ.  App. 
1893)  21  S.  W.  300. 

Act  Tex.  April  3,  1889,  providing  that 
any  foreign  corporation  desiring  to 
transact  or  solicit  business  or  estab- 
lish a  general  or  special  office  in  Tex- 
as, shall  file  a  certified  copy  of  its  ar- 
ticles of  incorporation  with  the  secre- 
tary of  state,  and  "no  such  corporation 
can  maintain  any  suit  *  *  *  in  any 
of  the  courts  of  this  state  upon  any 
demand,  *  *  *  unless  at  the  time 
such  contract  was  made  *  *  *  the 
corporation  had  filed  its  articles  of  in- 
corporation," does  not  apply  to  an  ac- 
tion by  a  foreign  corporation  to  recov- 
er for  goods  sold  to  a  resident  of  Texas 
at  its  place  of  business  in  a  foreign 
state,  as  such  transaction  is  not  "in- 
terstate commerce,"  where  it  is  not 
stated  that  the  parties  contemplated 
shipping  the  goods  from  that  state  into 
Texas.  Reed  v.  Walker  (1893)  2  Tex. 
Civ.  App.  92,  21  S.  W.  687,  distinguish- 
ing Bateman  v.  Western  Star  Milling 
Co.  (1892)  1  Tex.  Civ.  App.  90,  20  & 
W.  931. 

A  shipment  of  goods  by  a  corporation 
domiciled  in  Indiana  to  persons  doing 
business  in  Texas  being  "interstate 
commerce,"  a  law  of  Texas  providing 
that  no  foreign  corporation  shall  trans- 
act any  business  or  maintain  any  action 
in  such  state  without  having  first  filed 
articles  of  incorporation  with  the  sec- 
retary of  state  is  void,  as  being  in  vio- 
lation of  the  interstate  commerce 
clause,  and  cannot  deprive  such  corpo- 
ration of  its  right  to  bring  suit  in  such 
state  on  a  note  given  for  such  goods. 
American  -Starch  Co.  v.  Bateman  (Tex. 
Civ.  App.  1893)   22  S.  W.  771. 

An  act  prohibiting  a  foreign  corpora- 
tion from  shipping  goods  into  the  state, 
and  there  selling  them,  without  com- 
pliance with  the  act  requiring  filing  of 
articles  and  receiving  a  permit  to  trans- 
act business,  is  not  unconstitutional. 
Western  Paper  Bag  Co.  v.  Johnson 
(Tex.  Civ.  App.  1896)  38  S.  W.  364. 

133.  Fish  and  game  laws.— The  en- 
rollment and  license  of  a  vessel  for  the 
coasting  trade  under  the  laws  of  the 
United  States  confer  no  immunity  from 
the  operation  of  valid  laws  of  a  state, 
and  a  state  statute  prohibiting  the  tak- 
ing of  oysters  in  a  specified  manner  and 
inflicting  the  penalty  of  forfeiture  on  a 
vessel  employed  in  the  unlawful  taking 
is  valid  as  applied  to  a  vessel  enrolled 
and  licensed  for  the  coasting  trade. 
Smith  v.  Maryland  (1855)  18  How.  71, 
74,  15  L.  Ed.  269. 

A  state  law  prohibiting  a  vessel  from 
catching  oysters  with  a  scoop  or  drag 
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does  not  violate  the  commerce  clause, 
though  such  vessel  is  licensed  for  the 
coasting  trade  under  an  act  of  congress. 
Id. 

A  state  law,  by  which  only  such  per- 
sons as  are  not  citizens  of  that  state 
are  prohibited  from  planting  oysters  in 
the  soil  covered  by  her  tide  waters,  is 
not  unconstitutional,  as  a  regulation  of 
commerce.  McCready  v.  Virginia 
(1876)  94  U.  S.  391,  24  L.  Ed.  248. 

Act  Md.  April  18,  1847,  c.  214,  §  22, 
prohibiting  nonresidents  of  the  state 
from  catching  or  planting  oysters  in 
certain  rivers  in  the  state,  is  not  repug- 
nant to  the  commerce  clause.    Id. 

Rights  under  the  commerce  clause 
are  not  infringed  by  the  provisions  of 
Act  N.  J.  March  24,  1899,  p.  514,  f  20, 
as  amended  by  Act  March  22,  1901,  p. 
317,  under  which  a  conviction  may  be 
had  for  using  a  dredge  in  tidal  waters 
of  the  state  for  the  purpose  of  catching 
oysters  upon  leased  lands  without  the 
consent  of  the  lessees.  Lee  v.  State 
of  New  Jersey  (1907)  28  Sup.  Ct  22, 
23,  207  U.  S.  67,  52  L.  Ed.  106,  afiirm- 
ing  judgment  State  v.  Lee  (1905)  59 
A.  1118. 

Foreign  commerce  is  not  unconstitu- 
tionally regulated  by  Laws  N.  Y.  1900, 
c.  20,  under  which  the  possession  of 
game  within  the  state  during  the  closed 
season — except  on  giving  the  bond  pro- 
vided by  the  statute  against  its  sale— is 
forbidden  though  the  game  .may  have 
been  lawfully  taken  in  foreign  countries 
during  the  open  season  there.  New 
York  ex  reL  Site  v.  Hester  berg  (1908) 
29  Sup.  Ct  10,  12,  211  U.  S.  31,  53  L. 
Ed.  75,  affirming  judgment  (1906)  76 
N.  E.  1032,  184  N.  Y.  126,  3L.R.A. 
(N.  S.)  163,  128  Am.  St.  Rep.  528,  6 
Ann.  Cas.  353. 

A  state  statute  regulating  oyster  fish- 
eries is  not  repugnant  to  the  power 
granted  to  congress  to  regulate  com- 
merce. Corfield  v.  Coryell  (C.  C.  1S23) 
Fed.  Cas.  No.  3,230. 

Oyster  Law  N.  J.  June  9,  1820,  is  not 
repugnant  to  the  commerce  clause.    Id. 

The  authority  of  a  state  to  enact 
laws  which  operate  as  a  restraint  upon 
interstate  commerce  is  limited  to  meas- 
ures which  are  within  its  legitimate  po- 
lice powers,  and  are  reasonably  neces- 
sary for  the  protection  of  its  citisens 
or  their  property.  A  state  has  no  pow- 
er to  forbid  traffic  in  game  imported 
from  another  state  where  it  was  lawful- 
ly killed,  and  the  claim  that  the  pro- 
hibition will  aid  local  officers  in  detect- 
ing violations  of  its  game  laws  is  inef- 
fectual to  overcome  the  objection  to  the 
constitutionality  of  such  a  statute.  In 
re  Davenport  (C.  C.  1900)  102  Fed. 
540. 

Pen.  Code  Cal.  §  626  (as  amended 
St.  1893,  p.  280),  making  it  a  misde- 
meanor to  sell  or  offer  for  sale  the  hide 
or  meat  of  any  deer,  is  not  unconstitu- 
tional, as  an  attempt  to  regulate  inter- 
state commerce,  the  meat  not  having 
been   sold   in   original    packages.     Ex 
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parte  Maier   (1894)    103  Cal.   476,  87 
Pac.  402. 

Gen.  St.  Conn.  §  2546,  which  provides 
that  "no  person  shall  at  any  time  kill 
any  woodcock,  ruffed  grouse,  or  quail 
for  the  purpose  of  conveying  the  same 
beyond  the  limits  of  the  state,"  etc.,  is 
an  exercise  of  the  police  power  protect- 
ing the  game  birds  of  the  state,  and  is 
not  unconstitutional  as  a  regulation  of 
interstate  commerce.  State  v.  Geer 
(1891)  61  Conn.  144,  22  Atl.  1012,  13 
L.  R.  A.  804. 

The  Illinois  game  law  of  May  14, 
1870,  making  the  possession  or  sale  of 
quail  unlawful  during  the  period  pre- 
scribed by  the  act,  although  such  quail 
were  taken  or  killed  beyond  the  state 
limits,  is  not  in  contravention  of  the 
commerce  clause.  Magner  v.  People 
(1881)  97  111.  320. 

Laws  111-  1911,  p.  351,  §  11,  relating 
to  fish,  held  not  to  unlawfully  restrict 
interstate  or  foreign  commerce.  Peo- 
ple v.  Booth  Fisheries  Co.  (1912)  97  N. 
B.  837,  253  111.  423. 

Laws  I1L  1911,  p.  351,  f  12,  held  in- 
valid as  interfering  with  interstate  com- 
merce when  applied  to  fish  taken  out- 
side of  the  state.    Id. 

Acts  Md.  1898,  c.  206,  which  prohib- 
its any  person  having  game  in  his  pos- 
session or  exposing  it  for  sale,  in  orig- 
inal packages  or  otherwise,  during  cer- 
tain seasons  of  the  year,  whether  such 
game  was  killed  or  caught  in  this  state 
or  any  other  state,  is  not  an  infringe- 
ment on  the  power  of  congress  to  reg- 
ulate interstate  commerce.  Stevens  v. 
State  (1899)  43  A.  929,  89  Md.  669. 

An  act  regulating  the  time  and  man- 
ner of  taking  fish  in  the  sea  within  the 
territorial  limits  of  the  state  is  within 
the  authority  of  the  state  legislature, 
and  binding. on  citizens  of  other  states, 
and  on  vessels  enrolled  and  licensed  as 
fishing  vessels  under  the  laws  of  the 
United  States.  Dunham  v.  Lamphere 
(1855)  69  Mass.  (3  Gray)  268. 
.  Acts  Mich.  1893,  No.  190,  §  5,  pro- 
hibiting the  sale  or  possession  for  the 
purpose  of  sale  of  any  kind  of  bird, 
game,  or  fish  at  any  time  when  the 
taking,  catching,  or  killing  thereof  is 
prohibited  by  law,  and  Acts  Mich.  1895, 
No.  223,  prohibiting  the  sale  of  quail, 
are  not  unconstitutional,  as  interfering 
with  interstate  commerce,  but  are  valid, 
as  within  the  police  power  of  the  state. 
People  v.  O'Neil  (1896)  110  Mich.  324, 
68  N.  W.  227. 

Pub.  Acts  Mich.  1899,  No.  88,  declar- 
ing it  unlawful  to  market  or  have  in 
possession  any  sturgeon,  wall-eyed  pike, 
or  pickerel  weighing  less  £han  one 
pound,  is  not  although  applied  to  fish 
lawfully  caught  in  foreign  waters,  re- 
pugnant to  the  commerce  clause.  Peo- 
ple v.  Lassen  (1906)  106  N.  W.  148, 142 
Mich.  597.  12  Detroit  Leg.  N.  857. 

Regulation  of  the  taking  of  fish  and 
game  within  the  state  is  not  an  inter- 
ference with  interstate  commerce. 
People  v.  Setunsky  (Mich.  1910)  126 
N.  W.  844,  17  Detroit  Leg.  In.  893. 


A  statute  restricting  the  taking  of 
fish  is  not  violative  of  the  commerce 
clause  as  to  one  whose  purpose  in  tak- 
ing them  was  to  ship  them  into  another 
state.  Ex  parte  Fritz  (1905)  38  So. 
722,  86  Miss.  210,  109  Am.  St  Rep. 
700. 

A  state  law  which  forbids  selling  or 
keeping  specified  kinds  of  game  dur- 
ing certain  months  is  not  invalid,  in  ap- 
plication to  game  brought  from  another 
state,  as  a  regulation  of  commerce. 
State  v.  Randolph  (1876)  1  Mo.  App. 
15. 

Act  Mo.  1877,  (  3,  prohibiting  the 
having  in  possession  certain  game  with- 
in certain  periods  of  time,  does  not  re- 
strain commerce.  State  v.  Judy  (1879) 
7  Mo.  App.  524. 

Laws  N.  Y.  1892,  c.  488,  §{  110,  112, 
making  it  a  misdemeanor  to  catch,  kill, 
or  have  the  possession  of  certain  kinds 
of  fish  during  certain  periods  of  the 
year,  and  imposing  a  penalty  for  the 
violation  thereof,  in  so  far  as  they 
affect  the  possession  and  right  of  sale 
by  citizens  of  this  state  of  fish  imported 
from  a  foreign  country,  are  in  conflict 
with  the  power  of  congress  to  regulate 
commerce.  People  v.  Buffalo  Fish  Co. 
(1900)  58  N.  E.  34,  164  N.  T.  93,  52 
L.  R.  A.  803,  79  Am.  St  Rep.  622,  af- 
firming judgment  (1899)  62  N.  Y.  S. 
543,  80  Misc.  Rep.  130;  Id.  (1900)  62 
N.  Y.  S.  1143,  48  App.  Div.  685. 

Laws  N.  Y.  1902,  c.  194,  {  141,  pro- 
hibiting the  possession  during  the  clos- 
ed season  of  trout  taken  outside  the 
state,  is  void  as  an  interference  with 
interstate  commerce,  and  not  a  proper 
exercise  of  the  police  power.  People 
v.  A.  Booth  Co.  (1903)  86  N.  Y.  S.  272, 
42  Misc.  Rep.  321,  reversed  (1905)  93 
N.  Y.  S.  425, 105  App.  Div.  184. 

Forest,  Fish,  and  Game  Law  N.  Y. 
(Laws  1900,  c  20)  {(  106,  108,  as 
amended  by  Laws  1904,  c.  588,  define 
the  closed  season  for  grouse  and  plover. 
Section  119,  prescribes  penalties  for  a 
violation  of  the  law.  Section  141,  as 
amended  by  Laws  1902,  c.  194,  provides 
that,  whenever  the  possession  of  fish  or 
game  is  prohibited,  reference  is  equally 
had  to  fish  or  game  coming  from  with- 
out the  state  as  to  that  taken  within 
the  state.  Held,  that  the  law,  in  so  far 
as  it  attempts  to  punish  as  a  crime  the 
possession  of  plover  and  grouse  lawfully 
imported  into  the  state  from  foreign 
countries  under  the  federal  customs  stat- 
utes, which  plover  and  grouse  are  read- 
ily distinguishable  from  native  varieties 
and  are  wholesome  articles  of  food,  and 
recognized  and  staple  articles  of  com- 
merce, is  an  unconstitutional  interfer- 
ence with  foreign  commerce.  People  v. 
Hesterberg  (1905)  96  N.  Y.  S.  286,  109 
App.  Div.  295;  Ex  parte  Hill  (1905) 
96  N.  Y.  S.  296,  109  App.  Div.  917,  or- 
der  reversed  (1906)  76  N.  B.  1032,  184 
N.  Y.  126,  3  L.  R.  A.  (N.  S.)  163. 

Act  Pa.  June  10,  1881,  making  it  a 
misdemeanor  to  fish  in  streams  in  which 
trout  have  been  planted  by  the  state 
fish   commissioner   for   the   period    of 
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three  year*  after  such  planting,  is  not 
^unconstitutional  in  its  application  to  the 
'subject-matter,  being  a  proper  exercise 
of  the  police  power  of  the  state.  Com- 
monwealth t.  Bender  (1887)  7  Pa.  Oo. 
Ct.  R.  620. 

Acta  Tenn.  1909,  c  519,  f  2,  prohib- 
iting the  sale  or  holding  for  sale  of  the 
plumage,  skin,  or  body  of  birds  pro- 
tected by  the  act,  captured  or  killed 
without  the  state,  and,  by  section  11, 
the  sale  of  any  game  taken  or  killed 
outside  the  state,  except  as  authorized 
by  section  16,  if  applied  to  a  case  where 
the  possessor  had  in  the  course  of  his 
trade  acquired  title  in  a  foreign  state 
and  brought  the  game  into  the  state  for 
use  or  commercial  purpose,  violates  the 
interstate  commerce  clause.  Acklen  v. 
Thompson  (1900)  126  S.  W.  730,  122 
Tenn.  43. 

Acts  Va.  1874,  c.  214,  {  22,  prohibit- 
ing nonresidents  from  planting  oysters 
in  the  waters  of  the  state,  is  not  a  state 
regulation  of  interstate  commerce  with- 
in the  prohibition  of  the  federal  con- 
stitution. McCready  v.  Commonwealth 
(Va.  1876)  27  Grat  985. 

134.  Navigation  and  shipping,— The 
Delaware  statute  authorizing  the  erec- 
tion of  a  dam  over  a  creek  into  which 
tide  waters  flowed  through  a  marsh  ad- 
joining the  Delaware  river,  though  it 
abridged  the  rights  of  those  who  had 
been  accustomed  to  use  the  creek  for 
purposes  of  navigation,  etc.,  was  held 
not  to  conflict  with  the  constitution  or 
laws  of  the  United  States,  as  being  a 
regulation  of  commerce.  Will  son  v. 
Blackbird  Creek  Marsh  Co.  (1829)  27  U. 
S.    (2  Pet.)  245,  7  L.  Ed.  412. 

A  state  statute  inflicting  the  forfei- 
ture of  a  vessel  for  the  violation  of  a 
state  law  by  the  parties  on  board  and  in 
possession  is  valid.  Smith  v.  Maryland 
(1855)  59  U.  S.  (18  How.)  71,  15  U 
Ed.  269. 

An  Alabama  law  relating  to  steam- 
boats held  unconstitutional  and  void 
as  conflicting  with  this  clause  and  acts 
of  congress  in  pursuance  thereof.  Sin- 
not  v.  Davenport  (1859)  22  How.  227, 
238,  16  L.  Ed.  243. 

A  state  law  as  to  the  survey  of  hatch- 
es of  vessels  and  goods  on  board  there- 
of held  void  under  this  clause.  Foster 
v.  Master  &  Wardens  of  Port  of  New 
Orleans  (1876)  94  U.  S.  246,  24  L.  Ed. 
122. 

.  Congress  did  not  exceed  its  powers 
under  the  commerce  clause  by  enacting 
Act  Feb.  4,  1887,  ft  20,  as  amended  by 
Act  June  29,  1906,  f  7  (Comp.  St  | 
8592),  compelling  carriers  by  water  in 
Great  Lakes  engaged  in  transportation 
of  passengers  and  property,  partly  by 
water  under  a  joint  arrangement  for 
continuous  carriage,  to  make  annual  re- 
ports embracing  joint  rail  and  water 
business  and  other  business  of  the  car- 
riers as  well.  Interstate  Commerce 
Commission  v.  Goodrich  Transit  Co. 
(1912)  32  Sup.  Ct.  436,  224  U.  S.  194, 
56  L.  Ed.  729,  reversing  judgment  Good- 
rich Transit  Co.  v.  Interstate  Commerce 
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Commission  (Com.  Ct  1911)  190  Fed. 
943. 

Under  its  constitutional  power  to  reg- 
ulate commerce,  congress  may  lawfully 
impose  conditions  upon  the  granting  of 
clearance  to  vessels  as  a  means  of  en- 
forcing immigration  regulations.  In- 
ternational Mercantile  Marine  Co.  v. 
Stranahan  (C.  C.  1907)  155  Fed.  428. 

A  steam  tug,  regularly  licensed  under 
the  acts  of  congress,  plying  between 
ports  in  different  states,  is  not  amena- 
ble to  local  laws  regulating  Sunday  la- 
bor. Philadelphia  &  Havre  De  Grace 
Steam  Tow-Boat  Co.  v.  Philadelphia,  W. 
&  B.  R.  Co.  (D.  C.  1857)  Fed.  Cas.  No. 
11,085. 

Act  Ala.  Feb.  15,  1854,  "to  provide 
for  the  registration  of  the  names  of 
steamboat  owners"  which  requires  a 
written  statement  of  the  names  and  res- 
idences of  the  owners  of  steamboats 
navigating  the  waters  of  the  state  to  be 
filed  in  the  probate  court  of  Mobile,  and 
imposing  a  penalty  for  its  violation,  was 
held  not  to  be  a  regulation  of  com- 
merce, within  the  constitutional  grant 
of  that  power  to  congress.  Pilotage 
Com'rs  v.  The  Cuba  (185G)  28  Ala.  185. 

The  Florida  act  of  November  25, 
1828,  declaring  mortgages  upon  per- 
sonal property  not  "effectual  or  valid 
to  any  purpose  whatever,"  unless  re- 
corded in  the  records  of  the  county 
where  the  property  is  at  the  time  of 
the  execution  of  the  mortgage,  etc,  is 
not  applicable  to  mortgages  on  vessels; 
and  the  records  thereof  are  to  be  con- 
sidered with  reference  to  legislation  by 
the  congress  of  the  United  States,  as 
within  the  powers  of  congress  respect- 
ing the  "regulation  of  commerce." 
Cunningham  v.  Tucker  (1873)  14  Fla. 
251. 

A  city  ordinance  controlling  the  use 
of  tugboats  in  towing  in  and  out  vessels 
to  and  from  the  harbor  is  not  in  con- 
flict with  the  commerce  clause.  Har- 
mon v.  City  of  Chicago  (1884)  110  HL 
400,  51  Am.  Rep.  698. 

A  penal  ordinance  of  Chicago,  pro- 
nouncing steamboats  emitting  dense 
smoke  to  be  a  nuisance,  is  reasonable, 
and  not  unconstitutional  as  affecting 
vessels  on  the  Chicago  river.    Id. 

Act  Ky.  March  9,  1868,  incorporating 
a  navigation  company,  and  leasing  to  it 
for  30  years  certain  state  property,  with 
the  right  to  collect  tolls  on  steamboats, 
etc.,  is  not  in  conflict  with  the  commerce 
clause.  McReynolds  v.  Smallhouse 
(1871)  71  Ky.  (8  Bush.)  447. 

Though  a  steamer  is  engaged  in  inter- 
state commerce,  and  is  equipped  with 
all  machinery  and  appliances  required 
by  the  act  of  congress,  and  the  regula- 
tions adopted  thereunder  by  the  board 
of  supervising  inspectors,  it  is  subject 
to  Act  No.  183,  Pub.  Acts  Mich.  1881, 
requiring  steamers  using  wood  for  fuel 
to  be  provided  with  spark  arresters,  and 
making  the  vessel's  owner  liable  for 
loss  by  fire  occasioned  by  neglect  to 
comply  with  the  act;  such  act  not  be- 
ing in  conflict  with  the  federal  legis- 
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lation.  Burrows  y.  Delta  Transp.  Co. 
(1895)  106  Mich.  582,  64  N.  W.  501, 
29  L.  R.  A.  468. 

The  New  York  act  of  April  15,  1839, 
regulating  the  speed  of  boats  on  naviga- 
ble rivers,  is  not  a  regulation  of  com- 
merce. People  v.  Jenkins  (N.  Y.  1841) 
1  Hill,  469;  People  v.  Roe,  Id.  470. 

A  statute  requiring  owners  of  vessels 
navigated  through  canals  within  the 
state  to  furnish  lists  of  number  of  tons 
of  freight  and  of  passengers  is  a  rea- 
sonable exercise  of  the  police  power  of 
the  state,  and  is  within  the  constitution- 
al authority  of  the  legislature.  Canal  & 
Locks  Com'rs  v.  Willamette  Transpor- 
tation &  Locks  Go.  (1877)  6  Or.  219. 

A  company  owning  a  canal  is  not  on 
that  account  exempt  from  complying 
with  regulations  which  the  legislature, 
in  the  exercise  of  its  general  police  pow- 
er, may  prescribe  for  vessels  navigating 
the  canal,  such  as  a*law  that  every  such 
vessel  shall  furnish  a  list  of  passengers, 
etc.,  carried.    Id. 

135.  Rafting  of  logs  on  navigable  wa- 

tsr*.— Code  Md.  art  34,  forbidding  the 
removal  of  logs  washed  upon  the  shores 
of  Chesapeake  Bay  and  its  tributaries 
without  payment  to  the  owner  of  the 
shore  of  25  cents  for  each  log,  and 
providing  for  the  sale  of  the  logs  after 
notice  in  a  newspaper,  and  for  the  re- 
tention of  25  cents  for  each  log  out  of 
the  proceeds,  is  not  unconstitutional  as 
to  logs  washed  upon  such  shores  from 
another  state,  being  a  valid  exercise  of 
police  power.  Henry  v.  Roberts  (C.  C. 
1892)  50  Fed.  902. 

A  toll  imposed  by  a  state  on  logs  and 
lumber  floated  down  from  that  state  in- 
to an  adjoining  one  is  unconstitutional, 
as  an  attempted  regulation  of  interstate 
commerce.  Carson  River  Lumbering 
Co.  v.  Patterson  (1867)  33  Cal.  334. 

The  provision  of  Gen.  St.  Mass.  c. 
78,  §  5,  that  "no  person  shall  cause  or 
permit  to  be  floated  down  Connecticut 
river  any  masts,  spars,  logs,  or  other 
timber,  unless  the  same  are  formed  and 
bound  into  rafts,  and  placed  under  the 
care  of  a  sufficient  number  of  persons 
to  govern  and  manage  the  same,  so  as 
to  prevent  damage  thereby,"  is  constitu- 
tional, even  in  the  case  of  logs  coming 
from  another  state,  and  passing  through 
Massachusetts  on  their  way  to  a  third 
state.  Harrigan  v.  Connecticut  River 
Lumber  Co.  (1880)  129  Mass.  580,  37 
Am.  Rep.  387. 

Gen.  St  Mass.  c.  78,  {  5,  providing 
that  "no  person  shall  cause  or  permit 
to  be  driven  or  floated  down  the  Con- 
necticut river  any  masts,  spars,  logs, 
or  other  timber,  unless  the  same  are 
formed  and  bound  into  rafts  and  placed 
under  the  care  of  a  sufficient  number  of 
persons  to  govern  and  manage  the  same, 
so  as  to  prevent  damage  thereby,"  is 
not  unconstitutional,  as  a  regulation  of 
interstate  commerce,  in  the  case  of  logs 
coming  from  one  state  and  passing 
through  this  commonwealth  on  their 
way  to  another  state.    Id. 

Act  Mich.  Feb.  9,  1855,  providing  for 


the  formation  of  companies  for  run* 
ning,  driving,  and  rafting  logs,  and  for 
regulating  the  flotage  thereof,  is  valid, 
at  least  so  far  as  it  provides  for  the 
formation  of  companies  and  their  pow- 
ers to  make  contracts.  Ames  v.  Port 
Huron  Log-Driving  &  Booming  Co. 
(1809)  6  Mich.  266. 

Comp.  Laws  Mich.  1855,  c.  66,  author- 
izing rafting  companies  organized  there- 
under to  assume  control  of  logs  of  un- 
consenting  owners  floating  on  public 
highways,  and  to  enforce  compensation 
against  the  logs,  is  unconstitutional  in 
allowing  persons  thus  organizing  to  as- 
sume a  police  power  over  the  waters 
used.  Ames  v.  Port  Huron  Log  Driving 
ft  Booming  Co.  (1863)  11  Mich.  139, 
83  Am.  Dec.  731;  Beard  v.  Same  (1863) 
11  Mich.  155,  note. 

A  statute  of  the  state  of  New  Hamp- 
shire, regulating  the  mode  of  rafting 
and  driving  timber  on  Connecticut  riv- 
er is  not  a  regulation  of  commerce 
among  the  several  states.  Scott  v. 
Willson  (1825)  3  N.  H.  321. 

When  a  state  exercises  her  own  sov- 
ereign power  in  a  matter  involving  the 
interests  of  her  citizens,  though  the  ex- 
ercise may  touch  upon  a  subject  within 
the  field  of  the  power  to  regulate  com- 
merce, it  is  not  for  that  reason  invalid, 
if  no  law  which  congress  has  passed 
upon  the  same  subject  is  violated. 
Thus  the  Pennsylvania  act  of  1866  (P. 
L.  1867,  Append,  p.  1366),  prohibiting 
the  floating  of  loose  logs  in  the  Sus- 
quehanna river  without  being  rafted, 
etc.,  is  a  lawful  exercise  of  the  police 
power  of  the  state,  upon  a  subject  with- 
in her  rightful  jurisdiction,  for  the 
protection  of  the  navigation  of  the  riv- 
er; and,  not  being  repugnant  to  any  law 
of  congress  passed  to  regulate  com- 
merce, is  valid  and  constitutional. 
Craig  v.  Kline  (1870)  65  Pa.  St.  (15 
P.  F.  Smith)  399,  3  Am.  Rep.  636,  2 
Leg.  Gaz.  81. 

Act  Wash.  March  18,  1895  (Laws 
1S95,  pp.  128,  131)  8  5,  authorizing 
boom  companies  incorporated  thereun- 
der to  sluice,  sack,  and  drive  logs  which 
impede  the  progress  of  other  logs,  with- 
out request  of  their  owners,  and  to 
charge  a  maximum  toll  therefor,  and 
giving  a  lien  on  logs  therefor,  is  not 
unconstitutional.  East  Ho  qui  am  Boom 
&  Logging  Co.  v.  Neeson  (1898)  54  P. 
1001,  20  Wash.  142. 

136.  Scaling  logs.— A  state  statute  for 
the  scaling  of  logs  is  not  in  violation 
of  this  clause,  for  persons  and  property 
are  subject  to  restraint  to  secure  the 
general  comfort  and  prosperity.  Hospes 
v.  O'Brien  (C.  C.  1885)  24  Fed.  145, 
147. 

Rev.  St.  Minn,  c  32,  tit  3,  f  25,  mak- 
ing it  the  duty  of  the  surveyor  general 
of  the  First  district  to  scale  all  logs 
run  through  Lake  St.  Croix,  is  not  un- 
constitutional, as  a  restraint  upon  in- 
terstate commerce.  Id. 
# 

137.  Employment  of  labor.— The  Ore- 
gon statutes,  depriving  an  employer  of 
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the  defense  that  the  negligence  result- 
ing in  injury  to  a  servant  was  that  of 
a  foreman,  are  not  a  regulation  of  or 
a  burden  on  interstate  commerce. 
Swayne  &  Hoyt  v.  Barsch  (1915)  226 
Fed.  581, 141  C.  0.  A.  337. 

Act  Cal.  April  26,  1862,  to  protect 
free  white  people  against  competition 
with  Chinese,  and  to  discourage  immi- 
gration of  Chinese  into  the  state  of  Cal- 
ifornia, is  not  valid,  as  part  of  the  po- 
lice regulations  of  the  state,  as  this 
part  thereof  has  been  given  to  congress 
as  part  of  the  power  to  regulate  com- 
merce. Lin  Sing  v.  Washburn  (1862) 
20  Cal.  534. 

A  municipal  ordinance,  requiring  all 
contracts  for  the  building  of  public 
works  involving  the  use  of  dressed  stone 
to  require  the  work  of  dressing  the 
stone  to  be  done  within  the  territorial 
limits  of  the  state,  does  not  violate  this 
clause.  Allen  v.  Labsap  (1905)  87  S. 
W.  926,  188  Mo.  692. 

Laws  N.  Y.  1895,  c.  413  (Laws  1897, 
c.  415,  §  14),  providing  that  there  shall 
not  be  used  on  any  municipal  work 
within  the  state  any  stone  which  is  to 
be  worked,  dressed,  or  carved  for  such 
use,  except  it  shall  be  prepared  for  use 
in  this  state,  is  unconstitutional,  as  in 
contravention  of  the  federal  constitu- 
tion, vesting  in  congress  the  right  to 
regulate  interstate  commerce.  People 
v.  Coler  (1901)  59  N.  E.  776,  166  N. 
Y.  144,  affirming  order  (1900)  68  N.  Y. 
S.  767,  56  App.  Div.  459. 

New  York  Workmen's  Compensation 
Law  of  1914,  which  applies  to  those 
engaged  in  interstate  commerce,  is  not 
invalid  as  casting  a  burden  on  inter- 
state commerce.  Jensen  v.  Southern 
Pac.  Co.  (1915)  109  N.  E.  600,  215  N. 
Y.  514,  affirming  order  In  re  Jensen 
(1915)  152  N.  Y.  S.  1120. 

138.  Seamen.— Const    La.    art    255, 

provides  that  the  general  assembly  shall 
pass  laws  to  prevent  sailors  and  others 
of  the  crew  of  -foreign  vessels  from 
working  on  the  wharves  and  levees  of 
the  city  of  New  Orleans,  provided  there 
is  no  treaty  between  the  United  States 
and  foreign  ports  to  the  contrary.  Act 
La.  No.  76  of  1880  enacts  that  no  sailor 
or  portion  of  the  crew  of  foreign  ves- 
sels shall  engage  in  working  on  the 
wharves  or  levees  of  New  Orleans  be- 
yond the  end  of  the  vessels'  tackle,  but 
provides  that  it  shall  not  apply  to  the 
crews  of  vessels  hailing  from  countries 
having  treaties  with  the  United  States 
to  the  contrary,  nor  to  contracts  of 
which  the  United  States  courts  have  ju- 
risdiction. Held,  that  the  constitution 
and  statute  do  not  prohibit  the  crews  of 
foreign  vessels  from  loading  and  un- 
loading their  ships.  Cuban  Steamship 
Co.  v.  Fitzpatrick  (C.  C.  1895)  66  Fed. 
63. 

The  act  of  South  Carolina  authorizing 
the  seizure  and  imprisonment  of  per- 
sons of  color  who  may  come  into  any 
of  her  ports  from  any  other  state  or 
any   foreign   port   until   the   vessel  to 
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which  they  may  be  attached  shall  de- 
part is  void,  as  being  against  the  com- 
merce clause.  (1824)  1  Op.  Atty.  Gen. 
659. 

Hill's  Ann.  Laws  Or.  |  1952,  forbid- 
ding any  person  to  persuade  a  seaman 
to  desert  a  vessel  within  waters  under 
the  jurisdiction  of  the  state,  is  a  valid 
exercise  of  police  power,  and  is  not  in 
conflict  with  the  commerce  clause,  since 
a  state  act  regulating  commerce  is  not 
void  unless  contravening  an  existing 
act  of  congress  or  the  policy  of  the 
government  Ez  parte  Young  (1900) 
59  P.  707,  36  Or.  247,  48  L.  R.  A  153. 

IS9.  Pilots  and  pilotages-Act  Cal. 
May  20,  1861,  to  establish  pilots  and 
pilot  regulations  for  the  port  of  San 
Francisco,  is  not  in  violation  of  the 
commerce  clause.  Pacific  Mail  S.  S. 
Co.  v.  Joliffe  (1864)  69  U.  S.  (2  Wall.) 
450,  17  L.  Ed.  805. 

Under  Act  Aug.  7,  1789,  adopting  the 
pilot  regulations  of  the  several  states 
as  government  regulations,  the  pilot 
laws  of  the  state  of  New  York  are  not 
in  conflict  with  the  United  States  con- 
stitution, giving  to  congress  the  power 
to  regulate  interstate  foreign  commerce. 
Wilson  v.  McNamee  (1880)  102  U.  8. 
572,  26  L.  Ed.  234. 

A  state  law  requiring  masters  of  ves- 
sels bound  to  porta  in  this  state  to 
accept  the  services  of  the  first  licensed 
pilot  offering  is  not  unconstitutional 
Thompson  v.  Spraigue  (1883)  09  Ga. 
409,  47  Am.  Rep.  760;  Dale  v.  Daniels 
(1884)  72  Ga.  207. 

The  state  statute  providing  that  "if 
any  person,  other  than  a  branch  Hell 
Qate  pilot,  shall  pilot  or  tow  for  any 
other  person  any  vessel  of  any  descrip- 
tion, or  board  such  vessel  for  that  pur- 
pose," etc.,  "without  the  aid  of  a  branch 
Hell  Gate  pilot  on  board,  he  shall  be 
guilty  of  a  misdemeanor,"  etc,  is  not  in 
conflict  with  the  commerce  clause,  but 
is  a  mere  police  regulation.  People  ▼• 
Sperry  (N.  Y.  1867)  50  Barb.  170. 

The  ordinance  of  the  city  of  Charles- 
ton imposing  a  penalty  upon  all  ves- 
sels (except  those  trading  between 
ports  in  South  Carolina,  and  owned 
therein)  which  should  not  receive  on 
board  a  licensed  pilot  is  void,  because 
the  discrimination  conflicts  with  pow- 
ers vested  in  congress;  but  it  would 
have  been  good  if  it  had  been  laid  up- 
on all  vessels.  Chapman  v.  Miller  (S. 
C.  1844)  2  Speers,  769. 

A  state  is  not  prohibited  by  the  fed- 
eral constitution  from  prescribing  ft 
system  of  pilotage. '  State  v.  Penny 
(1883)  19  S.  C.  218. 

140.  Porta,  harbors,  and  wharve*- 
The  local  authorities  of  a  port  hare  ft 
right  to  prescribe  at  what  wharf  a  tcs- 
sel  may  lie,  where  she  may  remain  at 
anchor  in  a  harbor,  and  for  what  time, 
and  what  description  of  light  she  shall 
display  at  night,  and  similar  refula- 
tions ;  and  such  directions  are  not  in 
conflict  with  any  law  of  congress  regn- 
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lating  commerce,  or  with  the  general 
admiralty  jurisdiction  conferred  on  the 
courts  of  the  United  States,  and  arc 
valid.  The  James  Gray  v.  The  John 
Fraser  (1858)  62  U.  S.  (21  How.) 
184,  16  L.  Ed.  106. 

A  city  ordinance  prescribing;  where  a 
vessel  may  lie  in  a  harbor,  how  she 
may  remain  there,  what  lights  she  must 
show  at  night,  and  making  other  sim- 
ilar regulations,  is  not  in  conflict  with 
any  law  of  congress  regulating  com- 
merce.   Id. 

A  state  law  enacting  that  the  mas- 
ters and  wardens  of  a  port  should  be 
entitled  to  demand  and  receive  in  addi- 
tion to  other  fees  $5  for  every  vessel 
arriving  therein,  whether  called  on  to 
perform  any  service  or  not,  is  void  as 
a  regulation  of  commerce.  Southern 
Steamship  Co.  v.  Masters  and  Wardens 
of  Port  of  New  Orleans  (1867)  6  Wall. 
31,  82,  18  L.  Ed.  749. 

An  act  of  a  state  legislature  entitling 
portwardenB  to  receive  a  certain  sum 
or  fee  from  every  vessel  coming  into 
port,  whether  called  on  to  perform  any 
service  or  not,  is  a  regulation  of  com- 
merce, and  therefore  unconstitutional. 
Id. 

An  ordinance  is  not  void  which  fixes 
wharfage  rates  according  to  the  ton- 
nage of  vessels.  Keokuk  Northern 
Line  Packet  Co.  v.  Keokuk  (1877)  06 
U.  S.  80,  88,  24  L.  Ed.  377. 

A  municipal  corporation,  owning  im- 
proved wharves  and  other  artificial 
means,  which  it  maintains,  at  its  own 
cost,  for  the  benefit  of  those  engaged 
in  commerce  upon  the  public  navigable 
waterB  of  the  United  States,  is  not 
prohibited  by  the  constitution  from 
charging  and  collecting  from  parties  us- 
ing its  wharves  and  facilities  such  rea- 
sonable fees  as  will  fairly  remunerate 
it  for  the  use  of  the  property.  North- 
western Union  Packet  Co.  v.  City  of 
St  Louis  (1879)  100  U.  S.  423,  25  L. 
Ed.  688. 

City  ordinances  for  the  collection  of 
wharfage  held  not  to  conflict  with  this 
clause.  Northwestern  Union  Packet 
Co.  v.  St  Louis  (1879)  100  U.  S.  423, 
25  L.  Ed.  688;  Vicksburg  v.  Tobin 
(1879)  100  U.  S.  430,  25  L.  Ed.  690. 

An  ordinance  imposing  wharfage 
fees  on  vessels  arriving  with  a  product 
of  another  state,  and  exempting  ves- 
sels from  payment  of  such  fees  when 
carrying  the  product  of  the  state,  is 
void.  Guy  v.  City  of  Baltimore  (1879) 
100  U.  S.  434,  25  L.  Ed.  743,  1  Ky. 
Law  Rep.  205,  following  The  Wharf 
Case  (Md.  1806)  8  Bland,  361. 

Public  wharfage  charges  under  a 
state  law  not  applying  to  vessels  con- 
veying products  of  the  state  in  which 
they  were  imposed  held  to  be  a  tax  on 
interstate  commerce  in  conflict  with 
this  clause.    Id. 

A  city  situated  on  navigable  waters 
may  build  and  own  a  wharf  and  exact 
reasonable  compensation  from  vessels 


for  its  use  without  infringing  this  con- 
stitutional provision.  If  an  ordinance 
which  forbids  the  landing  of  vessels  ex- 
cept by  permission  of  the  wharf  master 
at  any  other  point  within  the  city  than 
between  streets  specified  is  a  regulation 
of  commerce  at  all,  it  comes  within 
that  class  in  which  the  states  may  pre? 
scribe  rules  until  congress  assumes  to 
do  so.  Cincinnati,  P.,  B.  S.  &  P.  Pack- 
et Co.  v.  Catlettsburg  (1881)  105  U. 
S.  559,  563,  26  L.  Ed.  1. 

Though  the  regulation  of  public 
wharves  and  wharfage  on  navigable 
waters  may  properly  fall  within  the 
commercial  powers  of  congress,  still, 
in  the  absence  of  national  legislation, 
the  powers  of  the  state  therein  are 
complete,  and  an  ordinance  of  a  city, 
requiring  vessels  discharging  or  re- 
ceiving freight  at  a  wharf  built  and 
owned  by  it  to  pay  certain  rates,  is  not 
invalid,  as  a  regulation  of  interstate 
commerce.  Parkersburg  &  O.  B. 
Transp.  Co.  v.  City  of  Parkersburg 
(1883)  2  Sup.  Ot  732,  107  U.  S.  691, 
27  L.  Ed.   584. 

The  ordinance  of  the  city  of  New  Or- 
leans of  January  17,  1875,  passed  in 
pursuance  of  Act  La.  March  16,  1870, 
No.  7,  f  12,  fixing  rates  of  wharfage,  is 
not  in  conflict  with  the  commerce 
clause,  although  the  ordinance  of  May 
17,  1881,  authorized  a  sale  of  t}ie  rev- 
enue of  the  wharves  for  five  years,  on 
condition  of  the  purchaser  keeping  them 
in  repair,  constructing  new  wharves, 
lighting  the  wharves,  and  paying  a  cer- 
tain amount,  a  part  of  which  should  be 
used  for  maintaining  a  harbor  police. 
Ouachita  &  M.  R.  Packet  Co.  v.  Aiken 
(1887)  7  Sup.  Ct  907,  121  U.  S.  444, 
80  L.  Ed.  976,  affirming  decree  (0.  C. 
1883)  16  Fed.  890. 

Charge  of  harbor  fees,  under  Act 
Va.  Jan.  18,  1798.  Shinn  v.  McKnight 
(C.  C.  1831)  Fed.  Cas.  No.  12,789. 

A  city  ordinance  which  provides  for  a 
reasonable  compensation,  proportioned 
to  the  tonnage  of  the  vessel,  for  the 
use  of  expensive  wharves  constructed 
by  the  city,  which  a  vessel  may  use  at 
its  option,  there  being  ample  space  for 
it  to  land  within  the  harbor  where  no 
such  wharves  have  been  constructed,  is 
not  in  conflict  with  the  power  granted 
to  congress  to  regulate  interstate  com- 
merce. Northwestern  Union  Packet 
Co.  v.  St  Louis  (C.  C.  1877)  Fed.  Cas. 
No.  10,345,  affirmed  in  (1879)  100  U. 
S.  423,  25  L.  Ed.  688. 

Laws  N.  Y.  1875,  c.  405,  and  the 
acts  of  which  it  is  amendatory,  in  so 
far  as  they  authorize  a  charge  for 
wharfage,  in  the  case  of  certain  boats 
coming  from  without  the  state,  addi- 
tional to  that  allowed  to  be  made  in 
the  case  of  boats  of  the  same  charac- 
ter engaged  exclusively  in  navigating 
waters  within  the  state,  is  invalid,  as 
an  unlawful  taxation  of  interstate  com- 
merce, and  the  lien  attempted  to  be  giv- 
en for  such  wharfage  charges  cannot  be 
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enforced.      Broeck    t.    The   John    M. 
Welch  (C.  0.  1880)  2  Fed.  804. 

Act  N.  Y.  May  6,  1870,  fixing  rates 
of  wharfage  and  providing  penalties  in 
double  wharfage  for  nonpayment  is  not 
unconstitutional  as  being  repugnant  to 
the  commerce  clause.  The  Ann  Ryan 
(D.  O.  1873)   Fed.  Cas.  No.  428. 

Act  Md.  1867,  c  295,  declaring  that 
it  shall  not  be  lawful  to  anchor  any 
boat  in  a  river  of  the  state,  within 
certain  prescribed  limits,  in  order  to 
keep  the  channel  free  from  obstructions 
to  navigation,  is  not  unconstitutional, 
as  an  attempt  to  regulate  commerce 
among  the  several  states,  where  such 
provision  does  not  conflict  with  any 
regulation  of  congress.  Green  v.  The 
Helen  (D.  O.  1880)  1  Fed.  916,  922. 
The  imposition  of  a  toll  or  charge 
by  the  state  harbor  commissioners  of 
California  on  merchandise,  the  prop- 
erty of  the  United  States,  passing  to  or 
over  the  wharves  at  San  Francisco,  is 
not  a  tax  upon  or  in  respect  of  inter- 
state traffic,  but  is  a  charge  for  the 
use,  of  property  and  facilities  furnished 
the  government  by  the  state  of  Califor- 
nia.    (1900)  23  Op.  Atty.  Gen.  299. 

The  harbor  masters'  and  port  ward- 
ens' fees  specified  in  the  Mobile  ordi- 
nance of  1870  are  only  to  be  paid  when 
the  services  become  necessary,  and  are 
actually  offered  to  be  rendered.  Ac- 
cordingly, the  Alabama  act  of  1870, 
authorizing  such  ordinance,  is  not  an 
unconstitutional  restriction  upon  com- 
merce. Harbor  Master  v.  Southerland 
(1872)  47  Ala.  511. 

Acts  Fla.  1879,  c.  3159,  providing 
that  the  harbor  master  of  the  port  of 
Pensacola  may  demand  certain  fees  for 
every  vessel  entering  the  port,  loading 
or  unloading  or  making  fast  to  a  wharf, 
whether  any  service  is  rendered  to  the 
vessel  or  not,  is  unconstitutional,  as 
being  a  "regulation  of  commerce." 
Webb  v.  Dunn  (1882)  18  Fla.  721. 

The  imposing  of  wharfage  fee  by  a 
city  on  a  river  which  is  the  boundary 
between  the  states  is  not  an  interfer- 
ence with  interstate  commerce.  Kecke- 
voet  v.  City  of  Dubuque  (Iowa,  1912) 
138  N.  W.  540. 

The  ordinances  of  the  council  of  the 
second  municipality  of  New  Orleans  of 
June  23  and  30,  1842,  imposing  a  wharf- 
age charge  on  all  packages  landed  in  or 
shipped  from  the  municipality,  are  not 
invalid,  as  a  regulation  of  interstate 
commerce.  Worsley  v.  Second  Munici- 
pality (La.  1844)  9  Rob.  324,  41  Am. 
Dec.  333. 

The  fees  allowed  the  master  and 
wardens,  by  Act  La.  Feb.  17,  1821,  No. 
62,  are  at  least  when  the  services  for 
which  they  are  claimed  have  been  actu- 
ally rendered,  not  inconsistent  with  the 
federal  constitution.  Master  and  Ward- 
ens of  Port  of  New  Orleans  v.  Prats 
(La.  1845)  10  Rob.  459. 

An  act  authorizing  the  council  of  the 
city  of  New  Orleans  to  impose  ft  uni- 
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form  rate  of  wharfage  for  vessels  to  de- 
fray the  expenses  of  wharves  and  other 
works,  necessary  for  the  loading  and  un- 
loading of  vessels,  is  not  unconstitution- 
al, as  a  tax  on  commerce.  Municipality 
No.  1  v.  Pease  (1847)  2  La.  Ann.  538. 

The  act  of  the  legislature  of  1855 
relative  to  the  board  of  master  and 
wardens,  which  provides  for  the  pay- 
ment of  services  actually  rendered,  or 
the  tender  of  such  services,  is  not  a  vio- 
lation of  the  clause  of  the  commerce 
clause.  Wardens  of  Port  of  New  Or- 
leans v.  The  Martha  J.  Ward  (1859)  14 
La.  Ann.  289. 

The  New  Jersey  statute  of  1869  au- 
thorising the  appointment  of  harbor 
masters,  with  power  to  demand  and  re- 
ceive a  certain  fee  per  ton  on  all  ves- 
sels entering  the  Bay  of  New  York 
within  the  limits  of  Jersey  City,  is  a 
regulation  of  commerce,  and  void. 
Hackley  v.  Geraghty  (1870)  34  N.  J. 
Law  (5  Vroom)  332. 

The  provision  of  the  New  York  act 
of  March  29,  1844,  that  if  any  person 
shall  exercise  any  of  the  powers  of  a 
port  warden  he  shall  be  liable  to  a  fine, 
is  in  violation  of  the  commerce  clause; 
the  New  York  act  of  1819  prescribing 
the  powers  of  port  wardens,  and  provid- 
ing that  they  shall  determine  and  judge 
as  to  the  repairs  necessary  for  the  safe-  , 
ty  of  any  vessel  on  its  intended  voyage. 
Wardens  of  Port  of  New  York  v.  Cart- 
wright  (N.  Y.  1850)  6  N.  Y.  Super.  Ct 
(4  Sandf.)  236. 

A  state  statute  providing  that  every 
vessel  entering  a  certain  port,  which 
shall  "load  or  unload,  or  make  fast  to 
any  wharf  therein,"  shall  pay  certain 
fees,  graduated  by  the  tonnage  of  such 
vessel,  to  harbor  masters,  under  a  pen- 
alty for  default,  is  not  in  violation  of 
the  commerce  clause.  Benedict  v.  Yan- 
derbilt  (1863)  24  N.  Y.  Super.  Ot  (1 
Rob.)  194. 

Laws  N.  Y.  1862,  c  487,  (  7,  provides 
that  each  harbormaster  in  the  port  of 
New  York  shall  have  power  within  the 
district  assigned  to  him  to  assign  suita- 
ble accommodations  for  all  vessels  and 
regulate  them  in  the  stations  they  are  to 
occupy  at  the  wharves,  and  shall  have 
power  to  determine  in  what  instances  it 
is  the  duty  of  the  master  and  others 
having  charge  of  ships  and  vessels  to 
accommodate  each  other  in  their  re- 
spective stations,  and  it  provides,  also, 
that  any  person  having  charge  of  a  ves- 
sel who  shall  resist  or  forcibly  oppose 
said  officer  in  discharge  of  his  duties 
shall  forfeit  the  sum  of  $50.  Held,  that 
the  statute,  so  far  as  it  establishes  a 
harbor  regulation  or  creates  a  police  au- 
thority to  prevent  overcrowding  and 
confusion  and  to  facilitate  equal  rights 
among  the  shipping  in  the  harbor,  is 
not  in  conflict  with  any  provision  of  ei- 
ther the  state  or  the  United  States  Con- 
stitution nor  with  any  provision  of  fed- 
eral law.  Tinken  v.  Stillwagon  (N.  Y. 
1878)  1  City  Ct  R.  390. 
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Laws  N.  Y.  1881,  e.  87,  prohibiting  as- 
sumption of  the  title  of  port  warden  by 
persons  not  duly  appointed  to  that  of- 
fice, does  not  contravene  the  commerce 
clause.  Curtin  v.  People  (N.  Y.  1882) 
26  Hun,  564. 

Taws  N.  Y.  1862,  c.  487,  as  amended 
by  Laws  1866,  c  586,  establishing  har- 
bor regulations  at  the  port  of  New  York, 
and  creating  a  police  authority  to  pre- 
vent overcrowding  and  confusion,  and 
to  facilitate  equal  rights  among  the 
shipping  in  the  harbor,  is  not  in  con- 
flict with  any  provision  of  the  state  or 
federal  constitution.  Tinken  v.  Still- 
wagon  (N.  Y.  1882)  1  City  Ct  R.  390. 

141.  Ferries^— The  legislatures  of  the 
several  states  have  power  within  their 
limits  to  establish  and  regulate  ferries, 
and  a  privilege  granted  to  an  individual 
to  operate  such  ferries  does  not  conflict 
with  the  provisions  of  any  treaty  made 
by  the  United  States  with  foreign  pow- 
ers or  with  any  act  of  congress  relative 
to  the  free  navigation  of  the  waters  on 
which  such  ferries  are  operated.  Mills 
v.  St.  Clair  County  (1845)  7  HI.  (2 
Gilman)   197. 

Act  Miss.  Nov.  29,  1865,  regulating 
ferries  across  the  Mississippi  river,  is 
not  unconstitutional  on  the  ground  of 
interfering  with  the  right  of  congress 
to  regulate  commerce  among  the  sev- 
eral states.  Marshall  v.  Grimes  (1866) 
41  Miss.  27. 

The  grant  of  a  ferry  privilege  within 
the  limits  of  the  city  is  not  an  interfer- 
ence with  interstate  commerce,  though 
the  business  of  the  ferry  is  across  a 
navigable  river  to  another  state.  Car- 
roll v.  Campbell  (1891)  108  Mo.  550, 
17  S.  W.  884;  Id.  (1892)  110  Mo.  557, 
19  S.  W.  809. 

142.  Bridges.— The  act  of  June  15, 
1866  (Comp.  St.  §  10058),  authorizing 
every  railroad  operated  by  steam  to 
carry  upon  and  over  its  road,  bridges, 
etc.,  all  passengers  and  property  on 
their  way  from  one  state  to  another 
state,,  and  to  connect  with  roads  of 
other  states  so  as  to  form  continuous 
lines  of  transportation;  and  the  act  of 
July  25,  1866,  authorizing  the  construc- 
tion of  certain  bridges  over  the  Mis- 
sissippi river,  and  making  them  free  for 
the  crossing  of  all  trains  of  railroads 
terminating  on  either  side  of  the  riv- 
er, for  reasonable  compensation,  were 
designed  to  remove  trammels  upon 
transportation  between  different  states, 
interposed  by  state .  enactments  or  by 
existing  laws  of  congress,  and  were  not 
intended  to  interfere  with  private  con- 
tracts, and  annul  such  as  had  been  made 
on  the  basis  of  existing  legislation  and 
existing  means  of  interstate  communi- 
cation. Dubuque  &  S.  City  R.  Co.  v. 
Richmond  (1873)  86  U.  S.  (19  Wall) 
584,  22  L.  Ed.  173. 

An  ordinance  of  Chicago  in  the  ex- 
ercise of  its  police  powers,  regulating 


the  opening  and  closing  of  draws  on 
bridges  over  the  Chicago  river,  is  not 
invalid,  bb  an  attempt  to  regulate  in- 
terstate commerce.  Escanaba  &  L.  M. 
Transp.  Co.  v.  City  of  Chicago  (1882) 
107  U.  S.  678,  2  Sup.  Ct  185,  27  L. 
Ed.  442. 

Laws  Miss.  1867,  p.  332,  requiring  a 
certain  railroad  company  to  construct 
and  maintain  a  drawbridge  over  Pearl 
river,  between  Louisiana  and  Mississip- 
pi, does  not  violate  the  constitution. 
New  Orleans,  M.  &  T.  Ry.  Co.  v.  Mis- 
ipsippi  (1884)  112  U.  S.  12,  5  Sup.  Ct 
19,  28  L.  Ed.  619. 

Removal  of  existing  railway  bridges 
over  a  navigable  stream  which  formed 
necessary  parts  of  an  interstate  com- 
merce railroad  cannot  be  ordered  by  a 
state  court,  even  in  the  expectation  that 
such  order  will  lead  to  the  elevation  of 
the  bridges,  which  the  state  court  could 
not  order  without  authority  of  the  Sec- 
retary of  War.  Kansas  City  Southern 
Ry.  Co.  v.  Kaw  Valley  Drainage  Dist 
Wyandotte  County,  Kan.  (1914)  34 
Sup.  Ct.  564,  233  U.  S.  75,  58  L.  Ed. 
857,  reversing  judgment,  Kaw  Valley 
Drainage  Dist  of  Wyandotte  Co.  v. 
Kansas  City  Terminal  Ry.  Co.  (1912) 
123  P.  991,  87  Kan.  272. 

An  ordinance  of  the  city  of  Chicago 
providing  that  drawbridges  over  the 
Chicago  river  should  at  all  times  be 
marked  by  an  elevated  red  ball  or  lan- 
tern, and  prohibiting  vessels  from  ap- 
proaching unless  permitted  by  lowering 
of  the  signal,  held  an  unreasonable  and 
invalid  regulation.  City  of  Chicago  v. 
Chicago  Transp.  Co.  (1915)  222  Fed. 
238,  137  C.  O.  A.  654,  L.  R.  A.  1915P, 
1062,  certiorari  denied  (1915)  35  Sup. 
Ct  664,  238  U.  S.  626,  59  L.  Ed.  1495. 

A  city  ordinance  regulating  the  open- 
ing and  closing  of  bridges  over  rivers 
within  the  limits  of  Chicago,  so  as  to 
permit  the  alternate  passage  through 
of  vessels,  and  the  passage  over  the 
bridges  of  teams  and  persons,  and  which 
also  provides  for  the  closing  of  the 
bridges  altogether,  against  passing  ves- 
sels, between  the  hours  of  6  and  7  a. 
m.  and  5:30  and  6:30  p.  m.t  is  not  in 
conflict  with  the  commerce  clause.  Es- 
canaba &  L.  M.  T.  Co.  v.  Chicago  (C. 
C.  1882)  12  Fed.  777,  decree  affirmed 
(1882)  2  Sup.  Ct.  185,  107  U.  S.  678, 
27  L.  Ed.  442. 

The  fact  that  states  on  either  side  of 
a  navigable  river  have  in  force  statutes 
prohibiting  the  doing  of  certain  kinds 
of  work  on  Sunday  does  not  relieve  the 
owner  of  a  bridge  spanning  the  river 
from  the  duty  of  opening  the  draw  on 
Sunday  to  admit  the  passage  of  vessels 
engaged  in  commerce  on  the  river.  Bo. 
land  v.  Combination  Bridge  Co.  (D.  C. 
1899)  94  Fed.  888. 

A  requirement  compelling  railroad 
companies  to  elevate  bridges  over  the 
Kansas  river  does  not,  by  reason  of 
the  consequent  expense  and  difficulty, 
violate  the  commerce  clause.    Kaw  Val- 
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ley  Drainage  Dist  of  Wyandotte  Coun- 
ty v.  Kansas  City  Terminal  By.  Go. 
(1912)  123  P.  991,  87  Kan.  272. 

The  state  may  grant  an  exclusive 
franchise  to  build  and  maintain  a  toll 
bridge  within  the  territory  of  the  state. 
Piscataqua  Bridge  v.  New  Hampshire 
Bridge  (1834)  7  N.  H.  35. 

143.  Telegraphs  and  telephones.— Rev. 

St.  Ind.  1881,  §  4176,  prescribing  the 
order  in  which  telegraphic  dispatches 
shall  be  sent,  and  section  4178,  requir- 
ing the  delivery,  by  messenger,  of  such 
dispatches,  if  the  persons  to  whom  they 
are  addressed,  or  their  agents,  reside 
within  one  mile  of  the  station,  or  with- 
in the  city  or  town  in  which  it  is  located, 
are  invalid  with  respect  to  dispatches  to 
be  delivered  in  other  states.  Western 
Union  Tel.  Co.  v.  Pendleton  (1887)  122 
U.  S.  347,  7  Sup.  Ct.  1128,  30  L.  Ed. 
1187. 

A  state  statute  requiring  telegraph 
companies  to  transmit  and  deliver  dis- 
patches with  impartiality,  good  faith, 
and  due  diligence,  under  penalty  of  $100 
in  each  case  (Act  Ga.  Oct  22,  1887),  is 
not  void,  as  to  messages  coming  from 
without  the  state,  as  an  unwarrantable 
interference  with  interstate  commerce, 
in  the  subject.  Western  Union  Tel.  Co. 
v.  James  (1896)  16  Sup.  Ct.  934,  162 
U.  S.  660,  40  L.  Ed.  1105.  distinguish- 
ing Same  v.  Pendleton  (1887)  7  Sup. 
Ct.  1126,  122  U.  S.  347,  30  L.  Ed.  1187. 

Interstate  commerce  is  not  unconsti- 
tutionally regulated  by  a  state  statute 
under  which,  as  construed  by  the  state 
courts,  a  telegraph  company  cannot  lim- 
it its  liability  for  its  negligent  failure 
to  deliver  a  telegram  addressed  to  a 
person  in  another  state.  Western  Un- 
ion Telegraph  Co.  v.  Commercial  Mill- 
ing Co.  (1910)  31  Sup.  Ct  59,  218  U. 
S.  406,  54  L.  Ed.  1088,  36  L.  R.  A.  (N. 
S.)  220,  21  Ann.  Cas.  815,  affirming 
judgment  Commercial  Milling  Co.  v. 
Western  Union  Telegraph  Co.  (1909) 
115  N.  W.  698,  151  Mich.  425. 

A  recovery  in  a  South  Carolina  court 
of  damages  for  mental  anguish  from 
failure  to  deliver  a  telegram  in  the  city 
of  Washington  forwarded  from  South 
Carolina,  where  received,  cannot  be  au. 
thorized,  as  is  done  by  Civ.  Code  S.  O. 
1902,  fi  2223,  as  construed  by  the  state 
courts,  without  violating  the  commerce 
clause.  Western  Union  Tel.  Co.  v. 
Brown  (1914)  34  Sup.  Ct.  955,  234  U. 
S.  542.  58  L.  Ed.  1457,  reversing  judg- 
ment Brown  ▼.  Western  Union  Tele- 
graph Co.  (1912)  75  8.  E.  542,  92  S. 
C.  354. 

Notwithstanding  telegraph  lines  are 
instruments  of  commerce,  a  city  has  the 
right  to  determine  how,  in  what  manner, 
and  upon  what  condition  a  telegraph 
company  shall  enter  and  pass  through 
the  city.  Mutual  Union  Tel.  Co.  v.  City 
of  Chicago  (C.  C.  1883)  16  Fed.  309. 

Laws  N.  Y.  1884,  c.  534,  and  Laws  N. 
Y.  1885,  c.  499.  requiring  all  electric 
wires  in  any  city  having  a  population  of 
500,000  or  more  to  be  placed  under  the 
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surface  of  the  streets,  is  valid  as  a  po- 
lice regulation,  as  to  a  telegraph  com- 
pany which  has  accepted  the  provisions 
of  Act  July  24,  1866,  and  which  thereby 
became,  as  to  government  business,  an 
agency  of  the  general  government,  and 
entitled  to  construct,  etc,  lines  of  tele- 
graph over  and  along  any  post  road, 
etc.,  and  which  is  an  instrument  of  in- 
terstate commerce.  The  statute  does 
not  infringe  the  power  of  congress,  to 
regulate  commerce,  or  the  exemption  of 
the  agencies  of  the  federal  government 
from  state  control.  Western  Union  Tel 
Co.  v.  City  of  New  York  (C.  0.  1889) 
38  Fed.  552,  3  L.  R.  A.  449. 

Laws  N.  Y.  1884,  c.  534,  and  Laws  N. 
Y.  1885,  c.  499,  -requiring  all  electric 
wires  in  any  city  having  a  population  of 
over  500,000  to  be  placed  under  the 
surface  of  the  streets,  do  not  infringe 
the  power  of  congress  to  regulate  com. 
merce.    Id. 

The  constitutional  provision  vesting  in 
congress  the  exclusive  power  to  regu- 
late and  control  interstate  commerce 
does  not  preclude  the  exercise  by  states 
of  their  police  powers,  by  imposing  on 
telephone  lines  regulations  designed  for 
the  safety  of  the  local  public.  Michi- 
gan Tel.  Co.  v.  City  of  Charlotte  (C.  C. 
1899)  93  Fed.  11. 

Act  Ark.  March  7,  1906  (Acts  1903, 
p.  123,  Ho.  68),  Kirby's  Dig.  Ark.  { 
7947,  providing  that  "all  telegraph  com- 
panies doing  business  in  this  state  shall 
be  liable  in  damages  for  mental  anguish 
or  suffering,  even  in  the  absence  of 
bodily  injury  or  pecuniary  loss,  for  neg- 
ligence in  receiving,  transmitting  or  de- 
livering messages,"  is  not  unconstitu- 
tional as  an  interference  with  interstate 
commerce  because  it  applies  incidental- 
ly to  contracts  for  the  transmission  of 
interstate  messages.  Ivy  v.  Western 
Union  Telegraph  Co.  (C.  C.  1908)  165 
Fed.  371,  judgment  reversed  Western 
Union  Tel.  Co.  v.  Ivy  (1910)  177  Fed. 
63,  100  C.  C.  A.  481. 

Hours  of  Service  Act  March  4,  1907, 
S  2  (Comp.  St.  §  8678),  which  makes  it 
unlawful  for  any  interstate  carrier  to 
permit  any  employ^,  as  the  terms  "rail- 
road" and  "employ^"  are  defined  in  sec- 
tion 1  (Comp.  St.  S  8677),  to  remain  on 
duty  for  a  longer  period  than  those  pre- 
scribed, is  not  unconstitutional  because 
of  the  classification  of  telegraphers  by 
prescribing  a  different  limitation  for  the 
hourB  of  operators  in  offices  or  stations 
continuously  operated  day  and  night  and 
those  operated  only  during  the  day  time. 
U.  S.  v.  St.  Louis  Southwestern  By. 
Co.  of  Texas  (D.  C.  1911)  189  Fed. 
954,  judgment  affirmed  St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  U.  8. 
(1912)  199  Fed.  990,  117  C.  O.  A  666\ 

No  state  can  exclude  a  foreign  tele- 
graph company  from  doing  business 
within  its  boundaries.  American  Union 
Tel.  Co.  ▼.  Western  Union  TeL  Co. 
(1880)  67  Ala.  26,  42  Am.  Rep.  90. 

The  constitutional  provision  that  no 
foreign  corporation  shall  do  business  in 
the  state,  unless  having  a  known  pltce 
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of  business  and  an  authorized  agent 
therein,  does  not  violate  the  commerce 
clause;  and  a  home  telegraph  company 
will  not  be  restrained  from  impeding 
and  obstructing  a  foreign  company  in 
running  its  lines,  where  the  latter  fails 
to  show  that  it  has  such  place  and 
agent.    Id. 

Kirby*s  Dig.  Ark.  J  7947,  authorizing 
recovery  for  mental  anguish  for  delay 
in  delivering  a  death  message,  held  in- 
applicable to  a  message  sent  from  Ark- 
ansas to  Oklahoma,  where  such  was  not 
the  law,  since  to  so  apply  it  would  be 
an  invalid  restriction  on  interstate  com- 
merce. Western  Union  Telegraph  Co. 
v.  Compton  (Ark.  1914)  169  S.  W.  946. 

Damages  on  account  of  mental  an- 
guish are  not  recoverable  for  delay  in 
delivery  of  a  telegram,  where  the  mes- 
sage is  an  interstate  one.  Western  Un- 
ion Telegraph  Go.  v.  Sharp  (Ark.  1915) 
180  S.  W.  504. 

Act  Ga.  Oct  22,  1887  (Acts  1887,  p. 
Ill),  prescribing  a  penalty  for  failure 
of  a  telegraph  company  to  deliver  a 
message  within  a  reasonable  time  after 
its  reception  by  the  company  at  the  of- 
fice in  the  state  of  Georgia  from  which 
the  delivery  is  to  be  made,  whether  the 
message  be  sent  from  another  office  of 
the  company  in  the  state  or  from  one 
of  its  offices  in  another  state,  is  not  vio- 
lative of  the  interstate  commerce  clause. 
Western  Union  Tel.  Co.  v.  James 
(1892)  90  Ga.  254.  16  S.  E.  83. 

Act  Ga.  Oct.  22,  1887,  as  amended, 
imposing  a  penalty  on  telegraph  com- 
panies for  negligence  in  delivering  mes- 
sages to  be  delivered  in  Georgia,  from 
wherever  sent,  was  not  repugnant  to 
the  interstate  commerce  clause.  West- 
ern Union  Tel.  Co.  v.  Howell  (1894) 
95  Ga.  194,  22  S.  E.  286,  30  L.  R.  A. 
158. 

The  fact  that  Act  Ga.  Oct.  22,  1887, 
as  amended,  imposing  penalties  on  tele- 
graph companies  for  failure  to  promptly 
deliver  messages,  permits'a  recovery  of 
the  penalty  for  negligence  in  delivering, 
at  an  office  in  Georgia,  a  message  from 
another  state,  does  not  render  the  act 
unconstitutional.  Western  Union  Tel. 
Co.  v.  Lark  (1895)  95  Ga.  806,  23  S. 
E.  118. 

Rev.  St.  Ind.  1881,  S  4176,  imposing 
a  penalty  on  telegraph  companies  for 
failure  to  transmit  a  message,  when 
applied  to  messages  sent  to  another 
state,  is  not  an  unconstitutional  inter- 
ference with  interstate  commerce. 
Western  Union  Tel.  Co.  v.  Pendleton 
(1884)  95  Ind.  12,  48  Am.  Rep.  692, 
Same  v.  Meredith  (1884)  95  Ind.  93. 

Rev.  St.  Ind.  1881,  §  4176,  imposing 
a  penalty  on  telegraph  companies  with 
a  line  of  wires  wholly  or  partly  within 
the  state  for  failure  to  transmit  mes- 
sages with  impartiality  and  good  faith, 
in  the  order  in  which  they  are  received, 
to  be  recovered  by  the  person  whose 
dispatch  is  postponed  or  neglected,  may 
be  enforced,  though  the  undertaking  is 
to  transmit  the  message  beyond  the 
state,  as  it  operates  on  the  parties  and 


the  subject-matter  within  the  state  ju- 
risdiction, by  enforcing  the  performance 
of  a  duty  created,  owing  and  violated 
therein.  Western  Union  Telegraph  Co. 
v.  Pendleton  (1884)  95  Ind.  12,  48  Am. 
Rep.  692. 

Rev.  St.  Ind.  §  4176,  providing  a 
penalty  for  negligence  on  the  part  of 
telegraph  companies  in  failing  to  prop- 
erly transmit  and  deliver  messages,  is 
not  unconstitutional,  as  attempting  un- 
lawfully to  regulate  interstate  com- 
merce. Western  Union  Tel.  Co.  v. 
Ferris  (1885)  103  Ind.  91,  2  N.  E.  240. 

Act  Ind.  April  8,  1885,  §§  2,  3,  pro- 
vide that  every  telephone  company  with 
lines  wholly  or  partly  within  the  state, 
and  engaged  in  a  general  telephone 
business,  shall  supply  all  applicants 
with  telephone  connections  and  facili- 
ties, without  discrimination.  Act  Ind. 
April  13,  1885,  §  1,  provides  that  no 
telephone  company  shall  charge  more 
than  three  dollars  for  the  rent  of  a 
telephone.  Held  that,  as  said  acts  are 
designed  only  to  control  telephone  serv- 
ice within  the  state,  they  are  not  an 
interference  with  interstate  commerce, 
although  a  company  have  lines  extend- 
ing into  other  states.  Central  Union 
TeL  Co.  v.  State  (1889)  118  Ind.  194, 
19  N.  E.  604,  10  Am.  St.  Rep.  114. 

A  judgment  of  ouster  from  intrastate 
nongovernmental  business,  against  a 
telegraph  company,  because  it  has  not 
complied  with  Acts  Kan.  1898,  p.  27, 
c.  10,  commonly  known  as  the  "BuBh 
Act/'  requiring  foreign  corporations  to 
perform  certain  conditions  for  the  priv- 
ilege of  exercising  their  franchises  in 
the  state,  does  not  constitute  a  regula- 
tion of  interstate  commerce  or  of  gov- 
ernmental business,  though  the  receipts 
at  many  offices  from  interstate  and 
governmental  business  alone  are  not 
sufficient  to  maintain  them.  State  v. 
Western  Union  Telegraph  Co.  (1907) 
90  P.  299,  75  Kan.  609. 

Acts  Kan.  1898,  c.  10,  commonly 
known  as  the  "Bush  Act,"  requiring 
foreign  corporations  to  file  their  char- 
ters, to  make  reports,  and  furnish  in- 
formation concerning  their  business,  to 
appoint  agents  to  receive  service  of  pro- 
cess, and  to  pay  charter  fees  computed 
upon  the  amount  of  their  authorized 
capital  stock,  is  not  in  contravention  of 
the  commerce  clause.     Id. 

A  foreign  telegraph  corporation  en- 
gaged in  interstate  commerce  is  not 
entitled  to  construct  its  poles  and  wires 
on  the  streets  of  a  city  without  pay- 
ment of  compensation.  Postal  Tele- 
graph Cable  Co.  v.  City  of  Newport 
(1903)  76  S.  W.  159,  25  Ky.  Law  Rep. 
635. 

An  ordinance  forbidding  transmission 
of  telegraphic  messages  to  poolrooms 
is  not  an  unconstitutional  regulation  of 
interstate  commerce,  though  the  tele- 
grams come  from  another  state.  City 
of  Louisville  v.  Wehmoff  (1904)  79  S. 
W.  201,  116  Ky.  812,  25  Ky.  Law  Rep. 
1924,  denying  rehearing   (1903)   76  S. 

(13343) 


Art.  1,  §  8,  cl.  3 


CONSTITUTION 


(€• 


W.  876,  116  Ky.  812,  25  Ky.  Law  Rep. 
905. 

Acts  Md.  1906,  c  280,  requiring  com- 
panies engaged  in  transmitting  com- 
munications by  telegraph  in  Maryland 
to  show  on  each  message  delivered  the 
time  filed  for  transmission  and  the  time 
received  at  the  delivery  office,  is  ap- 
plicable only  to  intrastate  messages  and 
is  not  an  interference  with  interstate 
commerce,  but  is  a  proper  exercise  of 
police  power.  Postal  Telegraph-Cable 
Co.  v.  State  (1909)  73  A.  679,  110  Md. 
608. 

Requirements  of  an  ordinance,  adopt- 
ed under  authority  of  Rev.  Laws  Mass. 
c.  25,  $  54,  and  chapter  26,  §  6,  to  cities 
to  make  reasonable  regulations  for  erec- 
tion and  maintenance  of  telegraph  poles 
in  streets,  and  in  the  exercise  of  the 
police  power,  for  the  purpose  primarily 
of  preventing  the  erection  of  unneces- 
sary and  objectionable  poles,  to  the  ob- 
struction of  travel,  and  secondarily  to 
provide  compensation  to  the  city  for 
expense  of  inspecting  the  telegraph  line 
for  the  protection  of  the  public,  that  a 
telegraph  line  licensed  to  erect  poles  in 
streets  shall  permit  other  companies, 
for  reasonable  compensation,  to  put 
their  wires  thereon,  and  the  city  to 
put  its  wires  thereon  without  charge, 
being  in  reference  to  a  local  matter, 
about  which  congress  has  taken  no  ac- 
tion, and  being  reasonable,  are  not  an 
interference  with  interstate  commerce, 
within  the  implied  prohibition  of  the 
federal  constitution.  Postal  Telegraph 
Cable  Co.  v.  City  of  Chicopee  (1911) 
93  N.  E.  927,  207  Mass.  341. 

Pub.  Acts  Mich.  1893,  No.  195,  f  1, 
making  a  telegraph  company  liable  for 
negligence  to  the  amount  of  loss  sus- 
tained, does  not  attempt  to  state,  meas- 
ure, or  define  any  duty  of  a  telegraph 
company,  or  to  establish,  define,  or  fix 
the  consequence  of  its  miscarriage; 
but  the  liability  is  established  without 
reference  to  that  act,  and  it  is  when  the 
company  asks  to  be  discharged  there- 
from, by  giving  effect  to  a  stipulation 
limiting  liability  on  an  unrepeated  mes- 
sage to  the  amount  received  for  its 
transmission,  that  the  act  becomes,  if 
at  all,  effective,  and  hence  to  apply  the 
act  to  an  interstate  message,  so  as  to 
constitute  such  a  stipulation  void  and 
no  limitation  of  the  amount  of  liability, 
is  not  to  give  the  act  extraterritorial 
effect.  (Affirmed  by  divided  court.) 
Commercial  Milling  Co.  v.  Western  Un- 
ion Telegraph  Co.  (1908)  115  N.  W. 
698,  151  Mich.  425,  15  Detroit  Leg.  N. 
18. 

Such  statute  applied  to  an  interstate 
message,  so  as  to  constitute  a  stipula- 
tion therein,  limiting  liability  on  an  un- 
repeated message  to  the  amount  re- 
ceived for  its  transmission,  void,  and 
no  limitation  of  the  amount  of  liability, 
does  not  regulate  interstate  commerce. 
Id. 

Rev.  St  Mo.  T889,  §  2725,  making  it 
the  duty  of  every  telegraph  company 
to  provide   sufficient  facilities  for  the 
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dispatch  of  the  business  of  the  public, 
to  receive  dispatches  from  and  for  other 
telegraph  lines,  and  from  or  for  any  in- 
dividual, and,  on  payment  or  tender  of 
their  usual  charges  for  transmitting 
dispatches,  to  transmit  the  same 
promptly  and  with  impartiality,  under 
a  penalty  of  $200  for  every  neglect  or 
refusal  so  to  do,  is  not  in  violation  of 
the  interstate  commerce  clause.  Con- 
nell  v.  Western  Union  Tel.  Co.  (1892) 
108  Mo.  459,  18  S.  W.  883. 

Rev.  St  Mo.  1909,  §  3330,  requiring 
telegraph  companies  receiving  a  mes- 
sage for  transmission  to  forward  it 
prcmptly  on  penalty,  held  a  valid  exer- 
cise of  state  power  which  could  not  be 
said  to  be  an  interference  with  inter- 
state commerce  nor  to  give  extrater- 
ritorial effect  to  a  state  law.  Hewitt  v. 
Western  Union  Telegraph  Co.  (1913) 
157  S.  W.  827,  172  Mo.  App.  272. 

Rev.  St  Mo.  1909,  f  3330,  imposing  a 
penalty  upon  telegraph  companies  for 
failure  to  promptly  transmit  telegrams, 
authorizes  a  recovery  in  case  of  delay 
in  the  transmission  of  an  interstate 
message,  where  the  delay  occurs  in  the 
receiving  office;  the  statute  not  being 
a  regulation  of  interstate  commerce. 
Adcox  v.  Western  Union  Telegraph  Co. 
(1913)  157  S.  W.  989,  171  Mo.  App. 
331. 

Regulation  of  telegraph  rates  between 
points  in  the  state  is  not  an  interfer- 
ence with  interstate  commerce,  though 
the  line  passes  out  of  the  state  between 
the  points,  it  all  being  owned  and  op- 
erated by  one  corporation.  State  v. 
Western  Union  Tel.  Co.  (1893)  113  N. 
C.  213,  18  S.  B.  389,  22  L.  R.  A  570; 
Leavell  v.  Same  (1895)  116  N.  C.  211, 
21  S.  E.  391,  47  Am.  St  Rep.  798,  27 
L.  R.  A.  843. 

St.  Okl.  1893,  c.  11,  |  28,  which  reg- 
ulates the  order  of  receipt  and  trans- 
mission of  telegraphic  messages,  and 
prescribes  a  penalty  for  its  violation, 
but  which  does  not  attempt  to  regulate 
the  delivery  of  messages  outside  the 
territory  or  of  messages  sent  from 
without  the  territory,  is  not  a  regula- 
tion of  interstate  commerce.  Burner  v. 
Western  Union  Tel.  Co.  (1S94)  2  OkL 
234.  37  Pac.  1087. 

Order  of  Corporation  Commission, 
prohibiting  additional  charges  for  de- 
livering messages  in  cities  and  towns, 
held  not  an  interference  with  interstate 
commerce.  Western  Union  Telegraph 
Co.  v.  State  (1912)  121  P.  1069,  31 
Okl.  415. 

Mill.  &  V.  Code  Tenn.  8  1542,  impos- 
ing liability  upon  telegraph  companies 
for  negligence  in  delivering  a  message, 
has  no  extraterritorial  effect,  and  does 
not  impede  such  company  in  the  exer- 
cise of  any  federal  duty  or  privilege, 
and  is  not  unconstitutional,  as  inter- 
fering with  interstate  commerce. 
Western  Union  TeL  Co.  v.  MeBan 
(1898)  45  S.  W.  443,  100  Tenn.  429. 

Rev.  St  Tex.  1895,  arts.  3378,  3379, 
making  invalid  a  stipulation  with  a  tele- 
graph company  that  it  shall  not  be  Ha- 
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ble  for  a  failure  to  deliver  a  message, 
unless  notified  of  the  claim  for  damages 
within  60  days,  are  void,  in  so  far  as 
they  apply  to  messages  sent  from  an- 
other state.  Western  Union  Tel.  Co.  v. 
Burgess  (Tex.  Civ.  App.  1897)  43  S. 
W.  1033,  affirmed  in  part  and  reversed 
in  part  in  Burgess  v.  Western  Union 
TeL  Co.  (1808)  46  S.  W.  794,  92  Tex. 
125,  71  Am.  St.  Rep.  833. 

Code  Va.  §  1292,  providing  that  every 
telegraph  company  shall  deliver  a  tele- 
gram promptly  to  the  person  to  whom 
it  is  addressed,  and  that  for  every  fail- 
ure to  forward  or  deliver  a  dispatch  as 
promptly  as  practicable  the  company 
shall  forfeit  $100  to  the  sender  or  ad- 
dressee, is  not  repugnant  to  the  inter- 
state commerce  clause.  Western  Un- 
ion Tel.  Co.  v.  Tyler  (1893)  90  Va.  297, 
18  S.  E.  280,  44  Am.  St.  Rep.  910. 

Code  Va.  1887,  §  1292,  allowing  the 
sendee  of  a  telegram  to  recover  a 
penalty  of  $100  from  the  telegraph 
company  for  a  failure  to  deliver  a  mes- 
sage as  soon  as  practicable,  is  not  in 
conflict  with  the  interstate  commerce 
clause.  Western  Union  TeL  Co.  v. 
Bright  (1894)  90  Va.  778,  20  S.  E.  146. 

Code  Va.  f  1291  (providing  that  a 
telegraph  company  failing  to  transmit 
a  dispatch  faithfully,  impartially,  and 
promptly  shall  forfeit  $100  to  the  send- 
er), does  not  contravene  the  interstate 
commerce  clause.  Western  Union  Tel. 
Co.  v.  Powell  (1897)  20  S.  E.  828,  94 
Va.  268. 

Where  a  telegram  is  transmitted  over 
the  wires  of  the  same  company,  and 
concerns  only  citizens  of  the  state, 
and  the  initial  and  terminal  points 
are  both  in  the  state,  it  is  a  domestic 
message,  though  the  line  passes  in  part 
over  the  territory  of  another  state,  and 
the  company  has  established  a  relay 
office  in  such  other  state,  authorizing 
recovery  of  penalty  under  Code  Va.  8 
1291,  for  delay  in  delivery.  Western 
Union  Telegraph  Co.  v.  Reynolds  (1902) 
41  S.  E.  856,  100  Va.  459,  99  Am.  St. 
Rep.  971. 

The  provision  of  Code  Va.  1887,  § 
1291,  imposing  a  penalty  on  a  telegraph 
company  for  failure  to  transmit  a  mes- 
sage is  not  violative  of  the  commerce 
clause,  though  applicable  to  a  telegram 
to  another  state.  Postal  Telegraph- 
Cable  Co.  v.  Urastadter  (1905)  50  S.  E. 
259,  103  Va.  742. 

Code  Va.  1904,  $  1294h,  cl.  6,  impos- 
ing a  penalty  on  telegraph  companies 
for  failure  to  deliver  messages,  in  so 
far  as  applied  to  a  message  sent  from 
a  point  within  the  state  to  a  naval  offi- 
cer in  the  Norfolk  Navy  Yard,  was  not 
in  violation  of  the  commerce  clause  of 
the  constitution  as  an  attempt  to  regu- 
late commerce  between  the  states  or 
with  foreign  nations,  etc.  Western 
Union  Telegraph  Co.  v.  Chiles  (Va. 
1907)  57  S.  E.  587. 

144.  Storage  warehouses  and  eleva- 
torsw— Laws  111.  1871,  regulating  ware- 
houses  at   Chicago   and   other  places, 

10  U.S.C0MP.,16^835 


and  fixing  the  maximum  of  charges  for 
the  storage  of  grain,  is  not  in  conflict 
with  the  commerce  clause.  Munn  v. 
Illinois  (1876)  94  U.  S.  113,  135,  24  L. 
Ed.  77. 

A  state  law  fixing  a  maximum  charge 
per  bushel  for  elevating,  receiving, 
weighing,  and  discharging  grain  by  ele- 
vators, in  any  city  of  the  state  contain- 
ing a  population  of  130,000  or  over,  is 
not  a  regulation  of  interstate  com- 
merce, though  the  elevators  are  largely 
employed  in  the  transfer  of  grain  in 
transportation  from  western  states  to 
the  seaboard.  Budd  v.  New  York 
(1892)  12  Sup.  Ct.  468,  476,  143  U.  S. 
517,  36  L.  Ed.  247. 

Laws  N.  D.  1891,  c.  126,  declaring  all 
buildings,  elevators,  or  warehouses  in 
the  state  erected  and  operated  "for  the 
purpose  of  buying,  selling,  storing,  ship- 
ping, or  handling  grain  for  profit,"  pub- 
lic warehouses  (section  4),  and  prescrib- 
ing maximum  rates  of  charges  for  stor- 
ing and  handling  grain  therein  (section 
11),  does  not  amount  to  a  regulation  of 
commerce  among  the  states.  Mr.  Jus- 
tice Brewer,  Mr.  Justice  Field,  Mr. 
Justice  Jackson,  and  Mr.  Justice  White 
dissenting.  Brass  v.  North  Dakota 
(1894)  14  Sup.  Ct  857,  860,  153  U.  S. 
891,  38  L.  Ed.  757,  affirming  State  ex 
reL  Stoeser  v.  Brass  (1892)  52  N.  W. 
408,  2  N.  D.  482. 

145.  Embargo   and   nonlntereourse.— 

Every  subject  falling  within  tne  legiti- 
mate sphere  of  commercial  regulation 
may  be  partially  or  wholly  excluded, 
when  either  measure  is  demanded  by 
the  safety  or  interests  of  the  entire  na- 
tion, and  the  exclusion  cannot  be  lim- 
ited to  particular  classes  of  subjects, 
but  may  embrace  manufactures,  bullion, 
coin  or  any  other  thing.  U.  S.  v.  Mari- 
gold (1850)  9  How.  560,  566,  13  L.  Ed. 
257. 

Joint  Resolution  No.  10,  March  14, 
1912  (37  Stat.  630),  prohibiting  the  ex- 
portation of  arms  or  munitions  of  war 
to  an  American  country  in  which  the 
president  has  proclaimed  the  existence 
of  domestic  violence  promoted  by  the 
use  of  arms  or  munitions  of  war  im- 
ported from  the  United  States  held 
valid.  Talbott  v.  U.  S.  (1913)  208  Fed. 
144,  125  C.  C.  A.  360. 

The  power  to  regulate  commerce  in- 
cludes the  power  to  lay  embargoes  and 
admit  goods  free  from  duty.  U.  S.  v. 
Craig  (C  C.  1886)'  28  Fed.  795,  797. 

The  embargo  laws  of  December  22, 
1807,  and  March  12,  1808,  are  not  un- 
constitutional, either  on  the  ground  that 
they  exceed  the  powers  of  congress  to 
"regulate,"  because  they  interdict  all 
foreign  commerce,  or  because  they  are 
not  by  their  terms  limited  to  a  specific 
duration.  U.  S.  v.  The  William  (D.  C. 
1808)  Fed.  Cas.  No.  16,700. 

A  resident  American  citizen,  indebted 
on  a  note  payable  at  Canton,  China, 
was,  by  the  embargo  act  of  the  United 
States,  prevented  for  one  year  from 
making   the    remittance    necessary   to 
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take  up  the  note.  He  claimed  a  reduc- 
tion equal  to  the  difference  between  12 
per  cent,  the  rate  stipulated  in  the 
note,  and  the  legal  rate  of  the  United 
States,  for  one  year.  Held,  that  the 
claim  could  not  be  sustained,  because 
in  all  questions  arising  between  subjects 
of  different  states  each  is  a  party  to 
the  public,  authoritative  acts  of  his  own 
government,  and  is  as  much  incapacitat- 
ed from  making  the  consequences  of  an 
act  of  his  own  state  the  foundation  of  a 
claim  to  indemnity  upon  a  foreign  sub- 
ject as  he  would  be  if  such  act  had  been 
done  immediately  and  individually  by 
himself.  Consequa  v.  Fanning  (N.  Y. 
1818)  3  Johns.  Ch.  587. 

146.  Creation  of  or  exemption  from 
oivll  liabilities  or  remedies.-- Act  June 
29,  1006,  S  7  (Comp.  St  §  8592),  known 
as  the  "Carmack  amendment  to  the  in- 
terstate commerce  act,"  providing  that 
any  common  carrier  receiving  property 
for  interstate  transportation  shall  be  li- 
able to  the  holder  of  the  bill  of  lading 
for  any  damage  caused  by  it  or  any 
common  carrier  to  which  such  prop- 
erty may  be  delivered,  and  that  no  con- 
tract shall  exempt  such  carrier  from 
the  liability  imposed,  is  a  valid  regula- 
tion of  interstate  commerce,  and  does* 
not  operate  to  take  private  property 
for  public  purposes.  Louisville  &  N. 
R.  Co.  v.  Scott  (Ky.  1909)  118  S.  W. 
990;  Houston  &  T.  C.  R.  Co.  v.  Lewis 
(Tex.  1910)  129  S.  W.  594. 

Rev.  St  111.  1881,  c.  12,  p.  137,  giving 
a  lien  in  certain  cases  against  water 
craft  for  damages  done  by  them  in 
Illinois,  does  not  regulate  commerce 
between  the  states.  Johnson  v.  Chica- 
go &  P.  Elevator  Co.  (1886)  7  Sup.  Ct 
254,  119  U.  S.  388,  30  L.  Ed.  447. 

So  where  a  vessel  engaged  in  do- 
mestic commerce  among  the  states  in- 
jures plaintiff's  building,  erected  on  the 
bank  of  a  river  upon  which  the  vessel 
is  plying,  and  plaintiff  brings  a  suit  in 
personam  against  the  owners  for  the 
damage,  the  state  court  has  jurisdiction 
to  enforce  the  lien  given  by  Rev.  St  111. 
1881,  c.  12,  against  water  craft,  by  at- 
tachment of  the  vessel,  and  such  pro- 
ceeding is  not  invalid  as  a  regulation  of 
commerce  among  the  states.    Id. 

The  provision  of  Code  Iowa,  §  4059, 
that  any  one  who  has  in  his  possession 
in  the  state  Texas  cattle  which  have 
not  wintered  north  of  the  southern 
boundary  of  Missouri  or  Kansas  shall 
be  liable  for  any  damages  that  may  ac- 
crue from  allowing  them  to  run  at 
large,  and  so  spreading  Texas  fever,  is 
not  an  attempted  regulation  of  inter- 
state commerce.  Kimmish  v.  Ball 
(1889)  9  Sup.  Ct  277,  129  U.  S.  217, 
32  L.  Ed.  695. 

Laws  Kan.  1891,  c.  201,  giving  a  right 
of  action  for  damages  to  persons  in- 
jured by  the  communication  of  Texas 
fever  to  their  cattle,  and  prescribing  a 
rule  of  evidence  in  certain  cases,  is  not 
a  regulation  of  interstate  commerce,  so 
as  to  be  void.     Missouri,  K.  &  T.  Ry. 
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Co.  t.  Haber  (1896)  18  Sup.  Ct  488, 
492,  169  U.  S.  613,  42  L.  Ed.  878,  af- 
firming judgment  (1896)  44  P.  632,  56 
Kan.  694. 

A  lien  given  by  state  statute  on  logs 
cut  in  another  state  for  surveying  and 
scaling  them  by  the  surveyor  general 
while  in  a  log  boom  does  not  constitute 
a  burden  on  interstate  commerce,  bat 
is  a  lawful  charge  imposed  by  the  state 
for  furnishing  additional  facilities  for 
navigation  of  a  water  way.  Linasay  & 
Phelps  Co.  v.  Mullen  (1900)  20  Sup.  Ct 
325.  333,  176  U.  S.  126,  44  L  Ed.  400. 

The  refusal  of  a  state  court  to  limit 
the  liability  of  a  common  carrier  for 
its  negligence  in  the  execution  of  a  con- 
tract for  interstate  carriage  to  the  Tal- 
uation  agreed  upon  does  not  contravene 
the  various  provisions  of  Act  Feb.  4, 
1887  (Comp.  St  §  8563  et  seq.),  making 
it  obligatory  to  provide  proper  facilities 
for  interstate  carriage  of  freight,  and 
preventing  carriers  from  obstructing 
continuous  shipments  on  interstate 
lines.  Pennsylvania  R.  Co.  v.  Hughes 
(1903)  24  Sup.  Ct.  132,  191  U.  S.  477, 
48  L.  Ed.  268,  affirming  judgment 
Hughes  v.  Pennsylvania  R.  Co.  (1902) 
51  A.  990,  202  Pa.  222.  63  L.  B.  A. 
513.  97  Am.  St  Rep.  713. 

The  creation  and  enforcement  of  * 
lien  for  a  nonmaritime  tort  against  a 
foreign  vessel  engaged  in  interstate 
commerce,  under  Ballinger's  Ann. 
Codes  &  St  Wash.  |f  5953,  5954, 
which  embrace  all  vessels,  whether  do- 
mestic or  foreign,  and  whether  engag- 
ed in  intrastate  or  interstate  com- 
merce, does  not  offend  against  the  com- 
merce clause.  Martin  v.  West  (1911) 
32  Sup.  Ct.  42,  43,  222  U.  S.  191,  56 
L.  Ed.  159,  36  L.  R.  A.  (N.  S.)  592, 
affirming  judgment  West  v.  Martin 
(1908)  97  Pac.  1102,  51  Wash.  85,  21 
L.  R.  A.  (N.  S.)  324. 

Ky.  St  f  3918  (Russell's  St  |  3720), 
which  provides  that  any  purchaser  of 
property  from  any  individual,  firm, 
company,  or  corporation  transacting 
business  contrary  to  the  preceding 
sections,  which  prohibit  certain  com- 
binations in  restraint  of  competition, 
shall  not  be  liable  for  the  price  ot 
such  property,  does  not  apply  *° 
contracts  for  the  purchase  of  pr°P* 
erty  which  constitute  interstate  com- 
merce. International  Harvester  Go.  °* 
America  v.  Oliver  (C.  C.  1911)  192  Fed. 
59. 

State  statutes  giving  liens  on  bW 
for  necessary  repairs  or  supplies  ^' 
nished  on  the  credit  of  the  vessel,  wbi<* 
are  enforceable  by  process  in  refl*i  * 
a  court  of  admiralty,  as  arising  u9^ 
maritime  contracts,  cannot  be  cl*98^ 
as  laws  intended  to  impose  burden*  ^ 
on  interstate  or  foreign  commerce,  *°r 
for   that   reason  held  unconstitutio^ 
though   applied    to   foreign   ship*  . 
their    purpose    and    effect,    like    ^e0> 
given  by  the  general  maritime  law,  *™ 
to  facilitate  commerce  by  enabling?  \. 
ship  to  obtain  the  things  necessa*? 


Leroe) 


CONSTITUTION 


Art.  1,  §  8,  cl.  3 


the  prosecution  and  completion  of  her 
voyage.  The  Robert  Dollar  (D.  O. 
1902)   115  Fed.  218. 

The  appointment  by  a  state  court  of 
a  receiver  of  the  property  within  the 
state  of  a  foreign  corporation  engaged 
in  interstate  commerce  does  not  amount 
to  an  unlawful  interference  with  the 
right  of  such  corporation  to  transact 
interstate  commerce.  McKinney  v. 
Kansas  Natural  Gas  Go.  (D.  G.  1913) 
206  Fed.  772,  decree  affirmed  Same  v. 
Landon  (1913)  209  Fed.  300,  126  O. 
C.  A.  226. 

Gongress  is  without  constitutional 
power  to  authorize  the  courts  by  in- 
junction to  compel  a  person,  selling 
goods  in  interstate  commerce  and  af- 
fected by  no  public  duty,  to  sell  his 
goods  to  a  particular  customer.  Great 
Atlantic  &  Pacific  Tea  Go.  v.  Gream  of 
Wheat  Co.  (D.  C.  1915)  224  Fed.  566, 
order  affirmed  (1915)  227  Fed.  46,  141 
O.  C.  A.  594. 

Gode  Ala.  1896,  8  1066,  imposing  a 
penalty  on  a  mortgagee  whose  mort- 
gage has  been  satisfied  for  failure  to 
enter  satisfaction  of  record  after  being 
requested  to  do  so,  does  not  inter- 
fere with  interstate  commerce  in  its 
application  to  nonresident  mortgagees. 
George  F.  Dittman  Boot  &  Shoe  Go.  v. 
Mixon  (1898)  24  So.  847,  120  Ala.  206. 

Right  of  foreign  corporation  to  re- 
cover for  goods  furnished  under  a  writ- 
ten contract,  if  constituting  a  sale,  held 
not  defeated  by  noncompliance  with 
Wingo  Act,  |  2.  Clark  v.  J.  R.  Wat- 
kins  Medical  Go.  (Ark.  1914)  171  S. 
W.  136. 

Code  Civ.  Proc.  Cal.  §  339,  subd.  1, 
providing  that  an  action  on  an  instru- 
ment in  writing  executed  out  of  the 
state  must  be  commenced  within  two 
years,  is  not  in  violation  of  the  inter- 
state commerce  clause.  Higgins  v. 
Graham  (1904)  76  P.  898,  143  CaL  131. 

Civ.  Code  Ga.  1895,  §  2298,  provides 
that  when  there  are  several  connecting 
railroads  under  different  companies, 
and  goods  are  intended  to  be  transport- 
ed over  more  than  one  railroad,  each 
company  shall  be  responsible  only  to 
its  own  terminus  and  until  delivery  to 
its  connecting  road,  that  the  last  com- 
pany which  has  received  the  goods  as 
in  good  order  shall  be  responsible  to 
the  consignee  for  any  damage,  and  that 
such  companies  shall  settle  among 
themselves  the  question  of  ultimate  re- 
sponsibility. Held,  that  such  section 
did  not  violate  the  interstate  commerce 
clause.  Kavanaugh  &  Co.  v.  Southern 
Rv.  Co.  (1904)  47  S.  B.  526,  120  Ga. 
62. 

In  an  injunction  suit,  an  order  regu- 
lating the  proportion  of  space  in  ships 
belonging  to  the  defendant  company 
and  devoted  to  offerings  of  lumber  for 
shipment  at  the  ports  of  Jacksonville, 
Fla.,  and  Savannah,  Ga.,  held  invalid 
as  an  attempt  to  regulate  interstate 
commerce.       Merchants'     &     Miners' 


Transp.  Go.  v.  Dixon  (1914)  82  S.  E. 
141,  141  Ga.  762. 

The  statute  of  Illinois  making  owners 
of  Cherokee  and  Texas  cattle  within 
the  state  liable  for  any  diseases  com- 
municated by  them  to  other  cattle  in- 
terferes with  the  power  of  congress  to 
regulate  commerce.  Jarvis  v.  Riggin 
(1879)  94  111.  164. 

That  part  of  section  1283,  Gen.  St 
Kan.  1901,  which  provides  that  no  for- 
eign corporation  doing  business  in  the 
state  shall  maintain  an  action  in  any 
of  the  courts  thereof  without  filing  cer- 
tain statements  with  the  Secretary  of 
State,  does  -not  violate  the  commerce 
clause,  even  when  applied  to  corpora- 
tions engaged  solely  in  interstate  com- 
merce. John  Deere  Plow  Co.  v.  Wy- 
land  (1904)  76  P.  863,  69  Kan.  255. 

Gen.  St  Kan.  1901,  §  1283,  forbid- 
ding a  foreign  corporation  to  sue  in 
any  state  courts  without  first  having 
obtained  a  certificate  from  the  Secre- 
tary of  State,  is  not  repugnant  to  the 
interstate  commerce  clause.  Wilson- 
Moline  Buggy  Go.  v.  Hawkins  (1909) 
101  P.  1009.  80  Kan.  117. 

Gen.  St  Kan.  1909,  §  7107,  allowing 
attorney's  fees  in  actions  for  short- 
ages on  shipments  held  not  obnoxious 
to  the  federal  regulations  of  interstate 
commerce.  Harold  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.  (1914)  144  P.  823,  93 
Kan.  456. 

Rev.  St  Me.  c.  29,  §  64,  prohibiting 
maintenance  of  an  action  in  the  state 
to  recover  for  liquors  bought  in  an- 
other state  with  intent  to  sell  in  vio- 
lation of  law,  is  not  in  violation  of  the 
interstate  commerce  clause.  Corbin  v. 
Houlehan  (1905)  61  A.  131,  100  Me. 
246,  70  L.  R.  A.  568. 

Revisal  N.  C.  1905,  §  2644,  impos- 
ing a  penalty  for  failure  to  refund  an 
overcharge  within  the  time  prescribed 
by  section  2643,  is  not  an  interference 
with  interstate  commerce,  as  applied  to 
interstate  shipments;  the  penalty  not 
affecting  the  transporation,  but  apply- 
ing only  when  the  carrier  refuses  for 
60  days  to  refund  *  an  overcharge  of 
freight  on  goods  actually  delivered. 
Thurston  v.  Southern  Ry.  Co.  (1914) 
81  S.  E.  785,  165  N.  C.  598. 

22  St  at  Large  S.  C.  p.  443,  provid- 
ing a  penalty  on  carriers  for  failure  to 
pay  damages  on  freight  within  60  days, 
is  not  unconstitutional  as  in  violation 
of  the  interstate  commerce  clause. 
Porter  v.  Charleston  &  S.  Ry.  Co. 
(1902)  41  S.  B.  108,  63  S.  C  169,  90 
Am.  St  Rep.  670. 

The  provision  of  Rev.  St  Tex.  1895, 
art  3378,  that  a  stipulation  in  a  con- 
tract for  a  shorter  limitation  than  two 
years  in  which  to  sue,  and  of  article 
3379,  that  a  stipulation  requiring  no- 
tice of  a  claim  for  damages  to  be  given 
within  less  than  90  days,  as  a  condition 
to  the  right  to  sue,  shall  be  void,  are 
valid,  as  applied  to  a  contract  for  the 
carriage  of  goods  from  the  state  into 
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another  state  or  territory.  Armstrong 
y.  Galveston,  H.  &  S.  A.  By.  Go.  (1898) 
46  S.  W.  33,  92  Tex.  117,  reversing 
judgment  Galveston,  H.  &  S.  A.  B. 
Co.  v.  Armstrong  (Civ.  App.  1897) 
43  S.  W.  614. 

An  action  on  a  note  executed  for 
goods  sold  to  the  buyer  in  Texas  by  the 
manufacturer,  whose  place  of  business 
was  in  Louisiana,  relates  to  interstate 
commerce,  so  that  the  right  to  sue  in 
the  former  state  cannot  be  denied  by 
such  state  for  failure  to  pay  a  fran- 
chise tax.  Woessner  v.  H.  T.  Gottam 
&  Go.  (1898)  47  S.  W.  678,  19  Tex. 
Civ.  App.  611. 

A  contract  by  which  defendant  was  to 
have  the  exclusive  agency  and  right  to 
sell  any  and  all  goods  manufactured  or 
kept  in  stock  by  plaintiff,  and  was  not 
to  sell  any  other  line  of  dental  goods 
than  those  furnished  by  plaintiff,  being 
in  restraint  of  trade,  under  the  laws  of 
the  state,  plaintiff  cannot  recover  for 
goods  furnished  defendant  thereunder, 
though  the  sale  and  delivery  to  defend- 
ant was  an  interstate  transaction.  S. 
8.  White  Dental  Mfg.  Co.  v.  Hertzberg 
CTex.  Civ.  App.  1899)  51  S.  W.  356. 

Act  Tex.  March  13,  1905  (Gen.  Laws 
1905,  c.  25)  |  1,  prescribes  the  parties 
to,  and  venue  of,  suits  against  railroad 
corporations  operating  within  the  state, 
or  having  an  agent  or  representative 
therein,  and  provides  that  whenever 
freight  has  been  transported  by  two 
or  more  such  corporations,  or  partly  by 
one  or  more  of  them,  suit  for  damages 
or  loss,  or  any  cause  of  action  arising 
out  of  such  carriage,  may  be  brought 
against  any  one  or  all  of  the  carriers 
in  any  court  of  competent  jurisdiction 
in  any  county  in  which  either  oper- 
ates or  does  business,  or  has  an  agent 
,or  representative.  Held,  that  such  act 
was  a  proper  exercise  of  the  state's 
police  power,  and  was  not  invalid  as 
to  an  interstate  carrier,  as  imposing 
burdens  on  interstate  commerce  greater 
than  those  imposed  on  commerce  with- 
in the  state,  and  as  amounting  to  an 
infringement  on  the  power  of  congress 
to  regulate  interstate  commerce.  St. 
Louis  Southwestern  Ry.  Co.  of  Texas 
v.  Wester  (Tex.  Civ.  App.  1906)  96  a 
W.  769. 

147.  Execution  of  Judicial  process.— 

Where  a  vessel  engaged  in  domestic 
commerce  among  the  states  injures 
plaintiffs  building,  erected  on  the  bank 
of  a  river  upon  which  the  vessel  is  ply- 
ing, and  plaintiff  brings  a  suit  in  per- 
sonam against  the  owners  for  the  dam- 
age, the  state  court  has  jurisdiction  to 
enforce  the  lien  given  by  Rev.  St.  111. 
1881,  c.  12,  against  water  craft,  by  at- 
tachment of  the  vessel,  and  such  pro- 
ceeding is  not  invalid  as  a  regulation  of 
commerce  among  the  states.  Johnson 
v.  Chicago  &  P.  Elevator  Co.  (1886) 
119  U.  S.  388,  7  Sup.  Ct.  254,  30  L.  Ed. 
447. 
Sums  due  to  a  foreign  railway  carrier 
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from  other  carriers  as  the  former's 
share  of  freight  on  interstate  shipments 
may  be  garnished  under  the  state  laws, 
despite  the  provisions  of  the  interstate 
commerce  act,  and  of  R.  S.  §  5258, 
Comp.  St.  §  10058,  securing  continuity 
of  transportation.  Davis  v.  Cleveland, 
C.,  C.  &  St  L.  Ry.  Co.  (1910)  30  Sup. 
Ot  463,  217  U.  S.  157,  54  L.  Ed.  708, 
27  L.  R.  A.  (N.  S.)  823,  18  Ann.  Cas. 
907. 

Cars  owned  by  a  foreign  railway  com- 
pany, which  have  temporarily  come  into 
the  state  in  the  course  of  interstate 
transportation,  through  the  agency  of 
other  carriers,  are  subject  to  attach- 
ment under  the  state  laws,  despite  the 
provisions  of  the  interstate  commerce 
act,  and  of  R.  S.  §  5258,  Comp.  St  | 
10058,  securing  continuity  of  transpor- 
tation.   Id. 

A  foreign  corporation  engaged  in  in- 
terstate commerce  is  not  for  that  rea- 
son immune  from  service  of  process  un- 
der the  laws  of  the  state  in  which  it  is 
carrying  on  business.  International 
Harvester  Co.  of  America  v.  Common- 
wealth of  Kentucky  (1914)  34  Sup.  Ct 
944,  234  U.  S.  579,  58  L.  Ed.  1479,  af- 
firming judgment  Same  v.  Common- 
wealth (1912)  145  S.  W.  393,  147  Ky. 
655. 

Civ.  Code  S.  D.  §§  883,  885,  under 
which  the'  right  of  a  foreign  corpora- 
tion to  enforce  payment  in  a  state  court 
of  the  price  of  merchandise  sold  with- 
in the  state  in  interstate  commerce  is 
conditioned  on  compliance  with  the  re- 
quirement that  such  foreign  corpora- 
tion, before  it  can  sue,  must  appoint  a 
resident  agent  for  service  of  process 
and  file  a  copy  of  such  appointment  and 
its  charter  and  pay  the  fees  theretor, 
are  an  unconstitutional  burden  on  in- 
terstate commerce.  Sioux  Remedy  Co. 
v.  Cope  (1914)  35  Sup.  Ct  57,  235  U. 
S.  197;  59  L.  Ed.  193.  reversing  judg- 
ment (1911)  133  N.  W.  683,  28  S.  D. 
397. 

A  service  of  a  summons  from  a  Mas- 
sachusetts court  on  a  citizen  of  Ver- 
mont, who  fs  at  the  time  of  service  trav- 
eling through  Massachusetts  in  order 
to  attend  court  in  Connecticut  aa  a 
witness  for  and  at  the  request  of  a  citi- 
zen of  Massachusetts,  is  not  invalid,  as 
an  unlawful  interference  with  inter- 
state commerce.  Holyoke  &  S.  H.  Falls 
Ice  Co.  v.  Ambden  (C.  G.  1893)  55  Fed. 
593.  21  L.  R.  A.  319. 

The  fact  that  an  indebtedness  due  to 
a  nonresident  railroad  company  arose 
out  of  the  conducting  of  interstate  com- 
merce does  not  exempt  it  from  garnish- 
ment under  a  foreign  attachment. 
Johnson  v.  Union  Pac  R.  Go.  (G.  C. 
1906)  145  Fed.  249. 

The  impounding  of  a  car  under  a  state 
statute  and  thereby  delaying  transpor- 
tation is  contrary  to  the  policy  of  con- 
gress, favoring  continuous  carriage  and 
lines  for  transportation  of  interstate 
passengers.  Pullman  Go.  v.  Linke  (D. 
C.  1913)  203  Fed.  1017. 

Where  a  railroad  company  of  this 
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state  receives  from  a  connecting  railroad 
company  of  another  state  a  railroad  car 
loaded  with  freight,  consigned  from  a 
point  in  another  state  to  a  point  in  this 
state,  under  a  prevailing  custom  among 
railroads,  and  under  a  contract  between 
the  two  roads  at  interest  that,  instead 
of  unloading  and  reloading  at  the  point 
of  intersection  outside  of  this  state, 
the  domestic  company,  upon  payment 
for  the  use,  should  have  the  right  to 
bring  the  foreign  car  loaded  into  this 
state  and  to  the  point  of  destination, 
there  to  be  unloaded  and  afterwards  re- 
loaded with  freight,  and  then  returned, 
in  the  direction  from  which  it  came, 
to  a  point  beyond  the  limits  of  this 
state,  such  car,  while  in  this  state,  is 
not  exempt  from  attachment  sought  to 
be  executed  by  service  of  summons  of 
garnishment  for  the  collection  of  a  debt 
alleged  to  be  due  by  the  owner,  upon 
the  ground  that  the  impounding  of  the 
car  is  such  an  interference  with  inter- 
state commerce  as  to  be  violative  of 
the  common  clause,  and  R.  S.  §  5258 
(Comp.  St.  |  10058).  Southern  Flour 
&  Grain  Co.  v.  Northern  Pac.  Ry.  Co. 
(1907)  56  S.  E.  742,  127  Ga.  626,  0  L. 
R.  A.  (N.  S.)  858. 

The  fact  that  a  creditor  of  a  foreign 
railroad,  in  the  prosecution  of  his  rights 
to  collect  a  debt  by  attachment,  may,  by 
levy  and  sale  of  an  empty  and  idle 
freight  car  of  the  debtor,  incidentally 
affect  future  interstate  commerce,  will 
not  render  such  proceeding  illegal. 
Southern  Ry.  Co.  v.  Brown  (1908)  62 
S.  E.  177,  131  Ga.  245. 

A  railroad  car  used  in  interstate  com- 
merce is  exempt  from  attachment.  Mis- 
souri Pac.  Ry.  Co.  v.  Kennett  (Kan. 
1909)  99  P.  269. 

Ky.  St.  f  571,  requiring  foreign  cor- 
poration to  maintain  agent  for  process, 
held  inoperative  as  to  interstate  com- 
merce transactions.  Louisville  Trust 
Co.  v.  Bayer  Steam  Soot  Blower  Co. 
(Ky.  1915)  179  S.  W.  1034. 

To  charge  a  railroad  company  as 
trustee  of  goods  delivered  to  it  as  a 
carrier  for  interstate  shipment  would 
not  be  an  unlawful  interference  with 
interstate  commerce.  Rosenbush  v. 
Bernheimer  (1912)  97  N.  E.  984,  211 
Mass.  146. 

Where  a  large  quantity  of  coal  from 
which  shipments  were  being  made  to 
parties  outside  the  state  was  seized  by 
a  city  marshal  for  taxes,  replevin  would 
not  lie  on  the  ground  that  the  seizure 
was  an  interference  with  interstate 
commerce;  it  appearing  that  some  ship- 
ments were  made  to  points  within  the 
state.  Pioneer  Fuel  Co.  v.  Molloy 
(1902)  91  N.  W.  750,  131  Mich.  465,  9 
Detroit  Leg.  N.  410. 

The  garnishment  of  a  debt  due  from 
a  railroad  company  doing  business  in 
the  state  to  a  railroad  company  not  do- 
ing business  in  the  state,  embracing 
traffic  balances  arising  out  of  interstate 
commerce,  it  not  an  interference  with 
interstate  commerce.    Starkey  v.  Cleve- 


land, C,  C.  &  St.  L.  Ry.  Co.  (Minn. 
1911)  130  N.  W.  540. 

A  statute  permitting  the  garnishment 
of  a  common  carrier  is  not  an  attempt 
to  regulate  interstate  commerce.  Lan- 
da  v.  Hoick  (1895)  129  Mo.  663,  31  S. 
W.  900. 

Pub.  St  N.  H.  1901,  c.  220,  ff  1,  2, 
making  all  property  liable  to  be  taken 
in  execution,  subject  to  attachment,  and 
defining  exempt  property,  is  valid,  and 
an  attachment  of  a  freight  car  of  a 
railroad  not  in  actual  use  does  not  di- 
rectly affect  interstate  commerce.  De 
Rochemont  v.  New  York  Cent.  &  H.  R. 
R.  (1909)  71  A.  868,  75  N.  H.  158. 

Sequestration  of  a  fund  due  by  a  res- 
ident carrier,  summoned  as  trustee  in 
garnishment  proceedings,  to  a  foreign 
corporation  representing  its  share  of 
proportionate  freights  for  interstate 
carriage,  only  constituted  an  incidental 
interference  with  interstate  commerce, 
and  was  not  objectionable  on  that 
ground.  Cavanaugh  Bros.  v.  Chicago, 
R.  I.  &  P.  Ry.  (1909)  72  A.  694,  75  N. 
H.  243. 

The  fact  that  an  indebtedness  due  to 
a  nonresident  railroad  company  arose 
out  of  the  conducting  of  interstate  com- 
merce does  not  exempt  it  from  garnish- 
ment under  a  foreign  attachment. 
Johnson  v.  Union  Pac.  R.  Co.  (R.  I. 
1908)  69  A.  298. 

Where  a  car  owned  by  a  foreign  rail- 
road and  loaded  with  interstate  freight, 
to  be  unloaded  at  its  destination  within 
the  state,  and  again  loaded  with  inter- 
state freight  and  returned  in  course  of 
interstate  commerce,  arrives  in  the 
state,  it  cannot  be  attached  at  its  des- 
tination before  being  unloaded,  in  a  suit 
by  a  resident  against  the  foreign  rail- 
road company,  it  being  engaged  in  in- 
terstate commerce.  George  D.  Shore 
&  Bro.  v.  Baltimore  &  O.  R.  Co.  (1907) 
57  S.  E.  526,  76  S.  C.  472. 

A  railroad  car,  loaded  with  freight 
from  another  state  in  this  state,  and  to 
be  returned  loaded  to  the  former  state, 
cannot  be  levied  on  under  an  attach- 
ment in  this  state;  nor  will  such  rail- 
road company,  having  such  cars  in  its 
possession,  be  liable  to  garnishment,  by 
reason  of  such  possession,  because  of 
the  interstate  commerce  clause.  Wall 
v.  Norfolk  &  W.  R.  Co.  (1903)  44  S. 
E.  294,  52  W.  Va.  485,  64  L.  R.  A.  501, 
94  Am.  St.  Rep.  948. 

148.  Punishment  of  offenses  against 
commerce.— Under  the  constitution,  giv- 
ing power  to  congress  to  regulate  com- 
merce with  foreign  nations  and  among 
the  several  states,  congress  has  power 
to  punish  offenses  of  the  sort  which 
are  enumerated  in  Act  March  3,  1825, 
c.  276,  §  9.  U.  S.  v.  Coombs  (1838) 
12  Pet.  72,  78,  9  L.  Ed.  1004. 

Congress,  under  its  authority  to  de- 
fine and  punish  offenses  against  the 
law  of  nations  and  to  regulate  com- 
merce with  foreign  nations,  may  pro- 
vide for  punishing  as  a  crime  the  coun- 
terfeiting within  the  United  States  of 
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the  notes  of  foreign  banks  or  corpora- 
tions, although  such  notes  are  not  the 
issue  of  the  foreign  government.  U.  S. 
v.  Arjona  (1886)  120  U.  S.  479,  7  Sup. 
Ct  628,  30  L.  Ed.  728. 

Under  the  powers  given  to  congress 
to  regulate  commerce  between  the 
states  and  to  establish  post  offices  and 
post  roads,  and  exercised  by  that  body 
in  various  acts,  the  national  govern- 
ment may  remove  all  obstructions  to 
interstate  commerce  and  the  transpor- 
tation of  the  mails,  either  by  force  op- 
erating through  the  executive  or  by 
process  emanating  from  the  courts.  In 
re  Debs  (1895)  158  U.  S.  564,  15  Sup. 
Ct.  900,  39  L.  Ed.  1092. 

Congress  was  not  without  power  to 
provide  by  Act  Dec.  21,  1898,  §  24 
(Comp.  St.  §  8323),  that  the  provisions 
of  that  section  making  it  a  misdemean- 
or to  pay  any  seaman  his  wages  in  ad- 
vance, should  extend  to  seamen  in  an 
American  port  on  a  foreign  vessel  en- 
gaged in  interstate  commerce.  Pat- 
terson v.  The  Eudora  (1903)  23  Sup. 
Ct.  821,  822,  190  U.  S.  169,  47  L.  Ed. 
1002. 

The  offense  of  furnishing  intoxicating 
liquor  to  an  inebriate,  created  by  Ky. 
St.  §  1307,  is,  as  applied  to  the  trans- 
portation of  liquor  from  Btate  to  state, 
a  regulation  of  interstate  commerce. 
Adams  Express  Co.  v.  Commonwealth 
of  Kentucky  (1909)  29  Sup.  Ct  633, 
214  U.  S.  218,  53  L.  Ed.  972. 

Delivery  for  shipment  in  interstate 
commerce  of  citrus  fruits  unfit  for  con- 
sumption may  be  made  a  criminal  of- 
fense, as  is  done  by  Laws  Fla.  1911, 
c.  6236,  under  the  police  power  of  the 
state.  Sligh  v.  Kirk  wood  (1915)  35 
Sup.  Ct.  501,  237  U.  S.  52,  59  L.  Ed. 
835,  affirming  judgment  (1913)  61  So. 
185,  65  Fla.  123. 

The  provision  of  Act  March  2,  1895 
(Comp.  St.  §  10407),  that  "any  person 
who  shall  cause  to  be  *  *  *  carried 
from  one  state  to  another  in  the  Unit- 
ed States  any  paper,  certificate,  or  in- 
strument purporting  to  be  or  represent- 
ing a  ticket,  chance,  share,  or  interest 
in  or  dependent  upon  the  event  of  a  lot- 
tery *  *  *  or  similar  enterprise," 
shall  be  guilty  of  an  offense,  is  within 
the  constitutional  power  of  congress  to 
regulate  commerce  among  the  states  and 
covers  a  case  where  an  individual  car- 
ries from  one  state  into  another  a  tick- 
et or  a  slip  of  paper  which  is  under- 
stood by  all  the  parties  to  the  trans- 
action to  represent  the  interest  of  the 
purchaser  of  a  chance  in  a  lottery  or 
"policy"  game  in  which  the  drawing 
has  not  taken  place.  Reilley  v.  U.  S. 
(1901)  106  Fed.  896,  46  C.  C.  A.  25, 
judgment  reversed  Francis  v.  U.  S. 
(1903)  23  Sup.  Ct  334,  188  U.  S.  375, 
47  L.  Ed.  508. 

An  act  prohibiting  the  dumping  of 
refuse  in  New  York  harbor  is  not  un- 
constitutional because  it  makes  the 
master  of  a  tugboat  criminally  liable 
for  the  forbidden  acts  of  his  associates 
in  the  course  of  their  general  undertak- 
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ing,  though  he  may  be  innocent  of  crim- 
inal intent,  since  the  maxim  that  crime 
proceeds  from  a  criminal  mind  does 
not  apply  to  statutory  offenses.  Jay- 
cox  v.  U.  S.  (1901)  107  Fed.  938,  47 
O.  C>*  A.  oo. 

The  provisions  of  Lacey  Act  May  25, 
1900,  §§  3,  4  (Comp.  St  §  10412),  pro- 
hibiting the  shipment  or  transportation 
in  interstate  commerce  of  game  killed 
in  violation  of  the  local  laws,  and  re- 
quiring all  packages  containing  game 
shipped  in  interstate  commerce  to  be 
plainly  marked  showing  the  name  and 
address  of  the  shipper  and  the  nature 
of  the  contents,  and  making  the  viola- 
tion of  such  provisions  a  criminal  of- 
fense, are  within  the  powers  of  con- 
gress, and  constitutional  and  valid. 
Rupert  v.  U.  S.  (1910)  181  Fed.  87, 
104  C.  C.  A.  255. 

Congress  had  power  to  enact  Pen. 
Code,  §245,  Comp.  St.  §  10415,  mak- 
ing it  an  offense  for  any  person  to 
knowingly  deposit  with  any  express 
company  or  common  carrier,  for  the 
carriage  from  one  state  to  another,  any 
obscene,  lewd,  or  lascivious  or  filthy 
book,  pamphlet,  picture,  paper,  letter, 
writing,  print,  or  other  matter  of  inde- 
cent character.  Clark  v.  U.  S.  (1914) 
211  Fed.  916,  128  C.  C.  A.  294. 

Congress  had  power  to  provide,  as  it 
did,  in  the  white  slave  act  (Comp.  St  j 
8816),  that  a  prosecution  for  violation 
might  be  had  in  any  district  from, 
through  or  into  which  the  transporta- 
tion led.  Johnson  v.  U.  S.  (C.  C.  A 
1914)  215  Fed.  679. 

Act  March  3,  1825,  §  23,  which  pun- 
ishes a  conspiracy  to  destroy  a  vessel 
or  cargo  with  intent  to  defraud  the  un- 
derwriters, is  within  the  power  of  con- 
gress to  protect  commerce,  and  applies 
to  internal  commerce.  U.  S.  v.  Cole 
(C.  C.  1853)   Fed.  Cas.  No.  14,832. 

Under  the  power  to  regulate  com- 
merce and  to  make  all  laws  necessary 
and  proper  for  carrying  that  power 
into  effect,  congress  has  authority  to 
give  full  protection  to  commerce  by  its 
criminal  jurisprudence.  Charge  to 
Grand  Jury  (C.  C.  1861)  Fed.  Cas.  No. 
18,256. 

Congress  may  make  depredations  up- 
on the  high  seas  punishable  as  piracy, 
though  they  do  not  strictly  constitute 
such  crime  as  known  to  international 
law.  Charge  to  Grand  Jury— Treason 
and  Piracy  (C.  C.  1861)  Fed.  Cas.  No. 
18  277. 

Act  June  7,  1872,  §  62  (17  Stat  276), 
which  makes  the  going  on  board  of  a 
ship  about  to  arrive  at  the  place  of  her 
destination,  before  her  actual  arrival, 
and  before  she  has  been  completely  * 
moored,  without  permission  of  the  mas- 
ter, an  indictable  offense,  is  within  the 
scope  of  the  powers  granted  by  the 
United  States  constitution.  U.  S.  ▼. 
Anderson  (C.  C.  1872)  Fed.  Cas.  No. 
14.447. 

The  power  of  congress  to  punish  of- 
fenses committed  on  the  high  seas  be- 
low tha  grade  of  piracy  or  felony  may 
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be  sustained  under  the  provision  con- 
ferring power  to  regulate  foreign  com- 
merce. The  Ulysses  (O.  O.  1800)  Fed. 
Gas.  No.  14,830. 

R.  S.  S  6344f  Comp.  St.  (  10465,  was 
enacted  by  Congress  in  the  exercise  of 
its  power  to  regulate  commerce,  which 
includes  the  power  to  regulate  naviga- 
tion as  connected  with  commerce;  and 
it  is  not  in  pari  materia  with  the  pre- 
ceding sections  under  the  title  of 
"Grimes  Arising  within  the  Territorial 
And  Maritime  Jurisdiction  of  the  Unit- 
ed States."  U.  S.  v.  Holtzhauer  (G. 
C.  1889)  40  Fed.  76,  78. 

While  congress  may  possibly  make 
acts  done  by  American  shipmasters  with- 
in a  foreign  jurisdiction  criminal,  though 
legal  by  the  laws  of  the  port  where  the 
acts  are  committed,  such  an  intention 
is  not  to  be  presumed  from  general 
language  merely,  which  may  be  fully 
satisfied  by  its  application  within  the 
jurisdiction  of  the  United  States,  but 
should  be  inferred  only  from  specific 
indications  of  an  intention  to  include 
acts  done  in  foreign  territory.  The 
State  of  Maine  (D.  C.  1884)  22  Fed. 
734. 

Under  the  power  to  regulate  com- 
merce among  the  states,  congress  is  au- 
thorized to  forbid,  as  it  has  done  in  Act 
Feb.  8,  1897  (Comp.  St  |  10415),  in- 
terstate commerce  in  articles  designed 
or  intended  for  the  prevention  of  concep- 
tion. The  power  to  regulate  commerce 
includes  the  power  to  declare  what 
property  or  things  may  be  the  subject 
of  commerce.  U.  S.  v.  Popper  (D.  G. 
1899)  98  Fed.  423,  424. 

Act  May  29,  1884  (Comp.  St.  S  8095), 
making  it  a  misdemeanor  for  one  to 
drive  live  stock  on  foot  from  one  state 
to  another  knowing  them  to  have  a 
contagious  disease,  is  within  the  power 
given  to  congress  to  regulate  interstate 
commerce.  U.  S.  v.  Slater  (D.  G. 
1903)  123  Fed.  115. 

Congress  had  power  to  pass  Act  Aug. 
2,  1882  (Comp.  St.  f  8001),  making  it 
an  offense  for  the  master  of  a  foreign 
vessel  to  omit  to  provide  tables  and 
seats  at  regular  meals  for  immigrants 
or  passengers,  other  than  cabin  passen- 
gers, bound  to  the  United  States  and 
actually  brought  to  a  port  of  landing. 
U.  S.  v.  Lavarrello  (D.  C.  1906)  149 
Fed.  297. 

Neither  Interstate  x  Commerce  Act 
Feb.  4,  1887  (Comp.  St.  §  8563,  et 
seq.),  nor  the  amendatory  Elkins  Law 
Feb.  19,  1903  (Comp.  St.  §  8597  et 
seq.),  is  unconstitutional  on  the  ground 
that,  in  making  it  a  criminal  act  for 
the  shipper  to  accept  rebates,  congress 
exceeded  its  power  under  the  commerce 
clause  of  the  constitution.  U.  S.  v. 
Standard  Oil  Co.  of  Indiana  (D.  G. 
1907)  155  Fed.  805,  judgment  revers- 
ed Standard  Oil  Co.  of  Indiana  v.  U.  S. 
(1908)  164  Fed.  376,  90  C.  G.  A.  364, 
writ  of  certiorari  denied  U.  S.  v.  Stand- 
ard Oil  Co.  (1909)  29  Sup.  Ct  689,  212 
U.  S.  579,  53  L.  Ed.  659. 

The  penal  provisions  of  Sherman  Act 


(Comp.  St  H  8820,  8821),  are  consti- 
tutional. United  States  v.  American 
Naval  Stores  Go.  (G.  G.  1909)  186  Fed. 
692. 

The  Sherley  amendment  to  the  Food 
and  Drugs  Act  (Comp.  St.  §  8724), 
punishing*  the  making  of  false  and 
fraudulent  statements  of  the  curative 
properties  of  medicines,  is  within  the 
power  of  congress  to  enact  U.  S.  v. 
American  Laboratories  (D.  G.  1915) 
222  Fed.  104. 

Congress  has  power  to  declare  ob- 
structions of  navigable  waters  an  of- 
fense against  the  United  States.  (1853) 
6  Op.  Atty.  Gen.  172  and  cases  cited. 

(B)  Railroid* 

149.  In  general.— A  state  law  requir- 
ing railroad  companies  to  post  up  their 
rates  of  fare  and  freight,  and  imposing 
penalties  for  nonobservance,  is  not  a 
regulation  of  commerce,  and  void  for 
.infringing  the  exclusive  power  of  con- 
gress, but  is  valid  as  a  police  regula- 
tion. Chicago  &  N.  W.  It  Co.  v.  Fuller 
(1873)  84  U.  S.  (17  Wall.)  560,  21  L. 
Ed.  710. 

Where  a  railroad  extends  through 
several  states,  and  is  incorporated  in 
each,  it  is,  as  far  as  concerns  the  reg- 
ulation of  its  business  within  the  state, 
a  domestic  corporation;  and  the  estab- 
lishment of  a  board  of  railroad  com- 
missioners with  power  to  regulate  traf- 
fic, fix  charges,  and  prevent  discrimi- 
nations (Act  March  11,  1884)  but  pro- 
hibited from  interfering  with  charges 
for  transportation  of  persons  or  prop-, 
erty  from  one  state  to  another  (Act 
March  15,  1884),  is  not  invalid  as  be- 
ing a  regulation  of  interstate  commerce. 
Stone  v.  Farmers'  Loan  &  Trust  Co. 
(1886)  116  U.  S.  307,  6  Sup.  Ct  334, 
388,  1191,  29  L.  Ed.  636,  reversing  de- 
cree Farmers'  Loan  &  Trust  Co.  v. 
Stone  (C.  C.  1884)  20  Fed.  270;  Same 
v.  Illinois  Cent.  R.  Co.  (1886)  116  U. 
S.  347,  6  Sup.  Ct.  348,  29  L.  Ed.  636, 
reversing  decree  Illinois  Cent  R.  Co. 
v.  Stone  (C.  C.  1884)  20  Fed.  468; 
Same  v.  New  Orleans  &'  N.  E.  R.  Co. 
(1886)  116  U.  S.  852,  6  Sup.  Ct  349, 
391,  29  L.  Ed.  636. 

Where  a  railroad  company  is  char- 
tered by  the  several  states  through 
which  it  runs,  each  one  of  such  states 
may  make  all  needful  regulations  of  a 
police  character,  so  long  as  such  regula- 
tions do  not  impair  the  usefulness  of 
its  facilities  for  interstate  traffic.  Stone 
v.  Farmers'  Loan  &  Trust  Co.  (1886) 
6  Sup.  Ct.  334,  346,  116  U.  S.  307,  29 
L.  Ed.  636. 

Nothing  in  the  constitution  or  statutes 
prevents  a  state  from  creating  a  board 
of  railroad  commissioners,  or  from  reg- 
ulating consolidation  of  railroad  cor- 
porations, or  from  prescibing  routes 
of  railroads.  Mobile,  J.  &  K.  C.  R. 
Go.  v.  Mississippi  (1908)  28  Sup.  Ct 
650,  210  U.  S.  187,  52  L.  Ed.  1016,  af- 
firming judgment  (1906)  41  So.  259,  89 
Miss.  724. 

Interstate   commerce    held   not   bur- 

(13351) 


Art.  1,  §  8,  cl.  3 


CONSTITUTION 


dened  by  requiring  railroad  companies 
to  operate  a  particular  line  which  they 
selected  in  a  petition  to  state  railroad 
commission  for  approval  of  a  consolida- 
tion.   Id. 

Interstate  commerce  is  not  burdened 
by  requiring  railroad  companies  to  op- 
erate a  particular  line  which  they  se- 
lected, or  represented  that  they  had 
selected,  in  a  petition  to  the  state  rail- 
road commission  for  approval  of  a 
consolidation,  although  compliance  may  / 
entail  expense,  or  require  the  exercise 
of  eminent  domain.    Id. 

The  power  to  "regulate"  the  acces- 
sorial service  facilities,  which  is  given 
to  the  interstate  commerce  commiss'on 
by  the  interstate  commerce  act,  must, 
on  a  proper  construction,  be  confined 
to  the  existing  state  of  things  in  regard 
to  the  use  of  its  property  by  each  car- 
rier. The  power  is  one  of  "regulation," 
merely,  and  the  commission  and  the 
courts  have  no  authority  to  invade 
rights  of  property  by  entering  the  do- 
main of  deprivation,  construction,  and 
reconstruction  of  properties,  to  carry 
out  the  proposed  regulation.  Detroit, 
G.  H.  &  M.  Ry.  Co.  v.  Interstate  Com- 
merce Commission  (1896)  74  Fed.  803, 
21  C.  C.  A.  103,  reversing  decree  In- 
terstate Commerce  Commission  v.  De- 
troit, G.  H.  &  M.  Ry.  Co.  (O.  O.  1893) 
57  Fed.  1005. 

Construction  of  a  levee  across  a  rail- 
road right  of  way  held  not  an  illegal 
interference  with  complainant  railroad 
as  an  interstate  carrier  of  freight,  pas- 
sengers, and  mail.  St.  LouiB  South- 
western Ry.  Co.  v.  Miller  Levee  Disk 
No.  2  (D.  C.  1912)  197  Fed.  815. 

Laws  Kan.  1901,  c.  286,  and  acts  sup- 
plementary thereto,  being  Laws  1903, 
c.  391,  and  Laws  1905,  c.  340,  creat- 
ing a  board  of  railroad  commissioners 
with  power  to  regulate  and  control  the 
operation  of  common  carriers,  applies 
solely  to  the  business  of  railroads 
within  the  state,  and  does  not  affect, 
nor  apply  to,  not  regulate,  interstate 
commerce.  State  v.  Missouri  Pac.  Ry. 
Co.  (1907)  92  P.  606,  76  Kan.  467. 

Ky.  St.  §  791,  requiring  every  per- 
son operating  a  railroad  in  the  state 
under  a  lease  to  have  the  same  record- 
ed, is  not  an  interference  with  inter- 
state commerce.  Commonwealth  v. 
Chesapeake  &  O.  Ry.  Co.  (1897)  101 
Ky.  159,  40  S.  W.  250,  19  Ky.  Law 
Rep.  329. 

The  public  service  commission,  al- 
though given  jurisdiction  over  railroads 
and  all  carriers  within  the  state  by 
■  Acts  Md.  1910,  c.  180,  cannot  under 
section  27  prohibit  the  issuance  of 
bonds  to  raise  money  for  improvements 
principally  outside  the  state  by  an  in- 
terstate carrier;  its  Maryland  charter 
(Acts  1826,  c  123,  5  13),  and  Acts 
Md.  1845,  c.  813,  expressly  authoris- 
ing the  corporation  to  determine  the 
aggregate  amount  of  its  indebtedness. 
Laird  v.  Baltimore  &  O.  R.  Co.  (1913) 
88  A.  348,  121  Md.  179. 
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An  order  of  the  public  utility 
missioners  held  not  to  involve  any  in- 
terference with,  nor  impose  any  burden 
upon  any  statutory  commerce.  Penn- 
sylvania R.  Co.  v.  Board  of  Public  Util- 
ity Com'rs  (N.  J.  1912)  83  A.  945. 

Statutes  of  several  states,  under 
which  the  Lake  Shore  &  Michigan 
Southern  Railway  Company  was  or- 
ganized to  operate  a  continuous  line  of 
road,  held  not  to  encroach  on  the  pow- 
er to  regulate  interstate  commerce. 
Boardman  v.  Lake  Shore  &  M.  S.  Ry. 
Co.   (1881)  84  N.  Y.  157.    ' 

The  act  of  1869  (66  Ohio  Laws,  p. 
80)  and  supplemental  acts  conferred 
the  corporate  power,  upon  cities  of  the 
first  class,  of  providing  a  line  of  rail- 
road, and  authorised  the  borrowing  of 
money  therefor.  The  city  of  C.  under- 
took the  construction  of  a  road  through 
the  states  of  Kentucky  and  Tennessee 
to  a  terminus  in  the  latter  state,  both 
of  which  approved  the  Ohio  law,  and 
authorized  the  construction  of  the  road 
in  their  territory;  making  some  regu- 
lations pertaining  thereto.  Held  not  in 
conflict  with  the  interstate  commerce 
clause.  Thorns  v.  Greenwood  (1878) 
6  Ohio  Dec.  639. 

An  order  of  the  corporation  commis- 
sion held  not  to  affect  interstate  com- 
merce though  the  proposed  order  serv- 
ed on  the  railroads  did  affect  such 
commerce.  Atchison,  T.  &  S.  F.  Ry. 
Co.  v.  State   (Okl.  1915)   150  P.  10& 

Act  Tex.  1905  (Gen,  Laws  1905,  a 
25),  regulating  the  venue  of  suits 
against  common  carriers,  was  a  proper 
exercise  of  the  state's  police  power, 
and  was  not  invalid  as  to  interstate 
carriers,  in  that  it  imposed  such  bur- 
den on  interstate  commerce  as  distin- 
guished from  commerce  within  the 
state  as  amounts  to  an  infringement 
upon  the  power  of  congress  to  regu- 
late interstate  commerce.  St  Louis, 
I.  M.  &  S.  Ry.  Co.  v.  Boshear  (Tex. 
Civ.  App.  1908)  108  S.  W.  1032,  judg- 
ment affirmed  (Tex.  1908)  113  S.  W.  6. 

Rev.  St.  Tex.  1911,  art  6423,  regu- 
lating the  location  by  railroads  of  their 
general  offices,  machine  shops,  and 
roundhouses,  does  not  interfere  with 
interstate  commerce.  International  & 
G.  N.  Ry.  Co.  v.  Anderson  County 
(Tex.  Civ.  App.  1915)  174  S.  W.  305. 

Nothing  can  b4  done  by  a  state  which 
will  operate  as  a  burden  on  the  busi- 
ness of  a  carrier  engaged  in  interstate 
commerce,  or  impair  the  usefulness  of 
its  facilities  or  instruments  of  inter- 
state commerce.  Sargent  v.  Rutland 
R.  Co.  (Vt  1913)  85  A.  654. 

150.  Reports.— Section  6  of  the  Illi- 
nois Railroad  and  Warehouse  Commis- 
sion Act  (Hurd's  Rev.  St  1905,  c.  114), 
requiring  every  railroad  company  "in- 
corporated or  doing  business  in  the 
state,  or  which  shall  hereafter  become 
incorporated  or  do  business  under  any 
general  or  special  law  in  the  state,"  to 
report  before  *  certain  day  in  each 
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year  to  the  commissioner*  as  to  the  af- 
fairs of  the  corporation  with  respect 
to  certain  subjects,  which  are  designat- 
ed, is  not  void  under  the  commerce 
clause;  and  this,  notwithstanding  In- 
terstate Commerce  Law  1887  (Act  Feb. 
4, 1887,  S  20  [Comp.  St  f  8502]),  which 
requires  a  report  to  the  interstate  com- 
merce commission  substantially  the 
same  as  required  by  section  6.  People 
t.  Chicago,  I.  &  L.  Ry.  Co.  (1006)  70 
N.  B.  144,  228  111.  681. 

Order  No.  148  of  the  Corporation 
Commission,  requiring  report  of  acci- 
dents, is  not  violative  of  the  commerce 
clause  of  the  federal  Constitution. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  State 
(1012)  125  P.  1103,  33  Okl.  378. 

151.  Parallel  and  competing  lines.— 

Const  Ky.  1801,  §  201,  prohibiting  con- 
solidation by  a  railroad  with  a  paral- 
lel or  competing  road,  is  not  an  inter- 
ference with  the  power  of  congress 
over  interstate  commerce.  Louisville 
&  N.  R.  Co.  v.  Commonwealth  of  Ken- 
tucky (1806)  161  U.  S.  677,  16  Sup. 
Ct  714,  723,  40  L.  Ed.  840,  affirming 
(1805)  07  Ky.  675,  31  S.  W.  476. 

Nothing  in  the  federal  constitution 
or  statutes  prevents  a  state  from  cre- 
ating a  board  of  railroad  commission- 
ers and  prescribing  their  powers,  or 
from  regulating  or  forbidding  the  con- 
solidation of  railroad  corporations,  or 
from  prescribing  the  routes  of  railroads, 
and  providing  that  parallel  and  compet- 
ing lines  shall  so  remain.  Mobile,  J.  & 
K.  C.  R.  Co.  v.  State  of  Mississippi 
(1008)  28  Sup.  Ct  650,  210  U.  S.  187, 
52  L.  Ed.  1016,  affirming  judgment 
(1006)  41  So.  250,  80  Miss.  724. 

Const  Ky.  8  201,  providing  that  no 
railroad  company  shall  acquire  any  par- 
allel or  competing  lines,  is  not  in  con- 
flict with  that  part  of  the  constitution 
giving  congress  power  to  regulate  com- 
merce arising  among  the  states.  Lou- 
isville &  N.  R.  Co.  v.  Commonwealth 
(1805)  07  Ky.  675,  31  S.  W.  476. 

The  constitutional  provision  against 
the  owner  or  lessee  of  a  railroad  ac- 
quiring the  control  of  a  parallel  line  is 
not  repugnant  to  the  commerce  clause. 
Von  Steuben  v.  Central  R.  Co.  (1805) 
4  Pa.  Dist  R.  153. 

The  provision  of  Const  Tex.  art.  10,  § 
5,  prohibiting  railroad  corporations 
from  controlling  competing  or  parallel 
lines,  is  not  void  for  assuming  to  reg- 
ulate interstate  commerce,  when  ap- 
plied to  an  agreement  forming  a  traffic 
association  between  a  number  of  such 
corporations  for  the  purpose  of  pre- 
venting sudden  and  extreme  changes  in 
Texas  rates,  though  some  of  the  traffic 
embraced  therein  is  partly  without  the 
state;  and,  some  of  the  parties  to  the 
agreement  being  corporations  created 
under  the  laws  of  Texas,  the  agreement, 
as  to  them,  is  illegal,  and  is  therefore 
illegal  as  to  all.  Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  State  (1888)  72  Tex.  404,  10  S. 


W.  81,  13  Am.  St  Rep.  815,  1  L.  R.  A. 
840. 

152.  Spurs  and  sidetracks.— An  order 
of  the  railroad  commission,  requiring  a 
railroad  to  lay  a  spur  track  at  a  cer- 
tain point  on  the  ground  of  public  ne- 
cessity, was  not  a  regulation  of  or  in- 
terference with  interstate  commerce, 
but  a  proper  exercise  of  the  police  pow- 
er of  the  state.  St  Louis,  I.  M.  &  S. 
Ry.  Co.  v.  State  (Ark.  1011)  136  S.  W. 
038. 

Revisal  N.  C.  1005,  5  1007  (5),  requir- 
ing that  a  railroad  shall,  in  certain  cas- 
es, put  in  side  tracks  to  private  indus- 
trial concerns,  is  not  an  interference 
with  interstate  commerce  although  such 
a  road  may  run  through  several  states, 
and  may  carry  freight  over  this  side 
track  to  other  states.  Corporation 
Commission  v.  Southern  Ry.  Co.  (1010) 
60  S.  E.  621,  153  N.  C.  550. 

Where  a  spur  track  ordered  by  the 
public  service  commission  on  application 
of  a  shipper  was  .found  to  be  reason- 
able, practicable,  etc.,  and  no  such  in- 
terference with  the  operation  of  the 
road  was  shown  as  to  appreciably  affect 
its  interstate  business,  the  order  did  not 
conflict  with  the  interstate  commerce 
clause.  State  v.  Public  Service  Com- 
mission (1014)  137  P.  1057,  77  Wash. 
520. 

153.  Depots,  stations,  and  terminal 
facilities.— Laws  Or.  1007,  p.  75,  §  23, 
requiring  all  railroads  at  points  of  in- 
tersection with  other  railroads  to  unite 
therewith  in  establishing  and  maintain- 
ing suitable  platforms  and  station  hous- 
es for  the  convenience  of  passengers 
desiring  to  transfer  from  one  road  to 
the  other,  and  for  the  transfer  of  pas- 
sengers, baggage,  and  freight  when  the 
same  shall  be  ordered  by  the  railroad 
commission,  etc.,  affords  added  facili- 
ties for  all  kinds  of  commerce  over  the 
routes  of  intersecting  roads,  and  the  re- 
quirement that  such  railroads  shall  con- 
nect their  lines,  is  not  a  regulation  of 
interstate  commerce.  Southern  Pac.  / 
Co.  v.  Campbell  (C.  C.  1011)  180  Fed. 
606. 

Acts  Ark.  1000,  p.  086,  requiring  a 
railroad  to  erect  a  depot  at  a  particular 
station,  is  an  exercise  of  the  police 
power,  and  is  not  a  regulation  of  inter- 
state commerce.  St.  Louis  Southwest- 
ern Ry.  Co.  v.  State  (Ark.  1011)  134  S. 
W.  070. 

A  regulation  made  by  the  railroad 
commissioners,  under  the  powers  con- 
ferred by  Laws  Fla.  1890,  c.  4700,  re- 
quiring a  terminal  company  organized 
under  the  laws  of  this  state,  and  oper- 
ating a  common  passenger  terminal  sta- 
tion wholly  within  this  state  for  the 
purpose  of  furnishing  terminal  facili- 
ties to  .railroad  common  carriers  enter- 
ing therein,  to  admit  a  railroad  com- 
pany operating  a  railroad  from  a  point 
in  Florida  to  a  point  in  the  state  of 
Georgia  to  the  privileges  and  benefits  of 
its  said  passenger  station  or  terminal, 
and  fixing  just  and   reasonable   rates 
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for  the  uses  and  privileges  of  such  ter- 
minal, to  be  paid  by  such  railroad  com- 
pany, is  not  an  unconstitutional  inter- 
ference with  interstate  commerce. 
State  v.  Jacksonville  Terminal  Co. 
(1900)  27  So.  225,  41  Fla.  377. 

154.  Track  connections  and  Inter- 
change of  cars  and  traffic— The  require- 
ment of  track  connections  and  facili- 
ties for  the  interchange  of  cars  and 
traffic  at  railroad  intersections,  which 
is  made  by  Gen.  Laws  Minn.  1895,  c.  91, 
§  3,  does  not  constitute  an  unconstitu- 
tional regulation  of  commerce.  Wis- 
consin, M.  &  P.  R.  Go.  v.  Jacobson 
(1900)  21  Sup.  Ct  115,  179  U.  S.  287, 
45  L.  Ed.  194,  affirming  judgment  Ja- 
cobson v.  Wisconsin  M.  &  P.  R.  Co. 
(1898)  74  N.  W.  893,  71  Minn.  519,  40 
L.  R.  A.  389,  70  Am.  St  Rep.  35a 

The  federal  supreme  court  will  as- 
sume that  no  disregard  of  interstate 
commerce  needs  is  involved  by  order 
of  the  state  railroad  commission  apply- 
ing to  intrastate  traffic,  as  to  inter- 
change of  cars  between  railroad  and 
m  electric  railway  company  in  a  specified 
'  town,  in  accordance  with  Pub.  Acts 
Mich.  1907,  No.  312,  ft  7.  Michigan 
Cent  R.  Co.  v.  Michigan  R.  R.  Com- 
mission (1915)  35  Sup.  Ct.  422,  236 
U.  S.  615,  59  L.  Ed.  750,  affirming  judg- 
ment Michigan  R.  Commission  v.  Michi- 
gan Cent  R.  Co.  (1911)  132  N.  W. 
1008,  168  Mich.  230. 

A  state  statute  requiring  railroads  to 
draw  the  cars  of  other  corporations,  as 
well  as  their  own,  at  reasonable  times 
and  for  a  reasonable  compensation,  to 
be  agreed  upon  by  the  parties  or  fixed 
by  the  railroad  commissioner,  does  not 
conflict  with  the  interstate  commerce 
clause.  Rae  v.  Grand  Trunk  Ry.  Co. 
(C.  C.  1882)  14  Fed.  401. 

A  state  filed  a  bill  to  enforce  <an  order 
of  the  railway  commissioners,  holding 
that  certain  tracks  in  the  streets  of  a 
city  are  public  highways,  and  not  the 
private  property  of  defendant,  and  that 
*  defendant  must  pass  over  such  tracks 
the  cars  of  other  companies  when  nec- 
essary, and  fixing  charges  for  switch- 
ing. The  city  had  given  defendant  per- 
mission to  lay  its  tracks  on  certain 
streets,  on  condition  that  they  should 
be  public,  and  open  to  the  use  of  the 
citizens.  Held  that,  in  imposing  this 
condition,  and  fixing  the  rate,  it  does 
not  clearly  appear  that  the  state  is  in- 
terfering with  interstate  commerce. 
State  of  Iowa  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (C.  C.  1887)  33  Fed.  391,  ap- 
peal dismissed  Chicago,  B.  &  Q.  R.  Co. 
v.  State  of  Iowa  (1892)  12  Sup.  Ct.  978, 
145  U.  S.  632,  36  L.  Ed.  857. 

Sections  1310-1316,  inclusive,  of  the 
Iowa  Code,  requiring  railway  companies 
connecting  with  the  Union  Pacific  Rail- 
way to  transfer  their  freight,  passen- 
gers, and  express  matter  at  Council 
Bluffs,  are  in  conflict  with  the  acts  of 
July  1,  1862,  and  June  15,  1866,  as  be- 
ing a  state  regulation  of  commerce,  and 
cannot,  therefore,  be  enforced.     Coun- 
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cil  Bluffs  v.  Kansas  City,  St  J.  &  C.  B. 
R.  Co.  (1876)  45  Iowa,  338,  24  Am. 
Rep.  773. 

Const  Ky.  §  213,  requiring  inter- 
change and  switching  of  cars  between 
connecting  carriers  in  the  transfer  and 
delivery  of  freight,  is  not  invalid  as  an 
interference  with  interstate  commerce; 
its  effect  on  such  commerce  being  pure- 
ly incidental  and  indirect  Louisville 
&  N.  R.  Co.  v.  Central  Stockyards  Co. 
(1906)  97  S.  W.  778,  30  Ky.  Law  Rep. 
18» 

Under  Pub.  Acts  Mich.  1907,  No.  312, 
§  7,  subd.  "b,"  which  provides  that, 
where  it  is  practicable,  the  railroad 
commission  created  may  require  rail- 
roads to  interchange  cars,  freight,  and 
passenger  traffic,  and  may  require  track 
connection  upon  such  terms  as  it  may 
determine,  and  which,  by  section  26, 
provides  that  any  railroad  being  dis- 
satisfied with  any  order  of  the  commis- 
sion fixing  any  regulations  may  within 
60  days  commence  an  action  against  the 
commission  to  vacate  such  order  as  un- 
reasonable, an  order  regularly  entered 
by  the  commission,  requiring  two  rail- 
roads to  connect  their  tracks  at  such 
point  in  a  certain  village  as  they  should 
agree  upon  as  most  desirable,  and  there- 
after interchange  cars  and  passenger 
traffic,  does  not  violate  the  interstate 
commerce  clause.  Michigan  R.  Com- 
mission v.  Michigan  Cent  R.  Co.  (Mich. 
1911)  132  N.  W.  1068,  18  Detroit  Leg. 
N.  722. 

155.  Equipment  of  trains,  oars,  or  lo- 
comotives.—The  provision  of  Act  March 
2,  1893  (Comp.  St  8  8612),  that  a  com- 
mon carrier  engaged  in  interstate  com- 
merce, which  fails  to  equip  its  cars  with 
automatic  couplers,  as  required  therein, 
shall  not  avail  itself,  against  an  em- 
ploye" injured  by  such  failure,  of  the 
doctrine  of  assumption  of  risk,  is  with- 
in the  power  of  Congress.  Kansas 
City,  M.  &  B.  R.  Co.  v.  v.  Flippo  (1903) 
35  So.  457,  138  Ala,  487. 

Gen.  St.  Fla.  1905,  |  2864,  requiring 
a  carrier  to  equip  its  cars  furnished  to 
haul  lumber  or  timber  with  sufficient 
standards  and  other  appliances  to  keep 
the  cargo  firmly  in  place,  And  section 
2865,  providing  that  the  weight  of  the 
standards  shall  be  a  part  of  the  car,  and 
not  of  the  cargo,  and  section  2866,  im- 
posing a  penalty  for  not  complying  with 
sections  2864  and  2865,  do  not  consti- 
tute a  burden  upon  interstate  commerce. 
King  Lumber  &  Mfg.  Co.  v.  Atlantic 
Coast  Line  R.  Co.  (1909)  50  So.  509, 
58  Fla.  292. 

The  headlight  law  (Act  Ga.  Aug.  17, 
1908;  Laws  1908,  p.  50),  requires  a 
railroad  company  to  equip  and  maintain 
every  locomotive  running  on  its  main 
line  after  dark  with  a  good  and  suffi- 
cient headlight,  which  shall  Consume  not 
less  than  300  watts  at  the  arc,  with 
a  reflector  not  less  than  23  inches  in 
diameter,  and  to  keep  such  headlight 
in  good  condition,  and  provides  that  any 
railroad  company  violating  the  act  shall 
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be  liable  to  indictment  and  punishment, 
and  that  the  act  shall  not  apply  to  tram 
roads,  mill  roads,  and  roads  engaged 
principally  in  lumber  or  logging  trans- 
portation in  connection  with  mills. 
Held,  that  the  act  does  not  violate  the 
interstate  commerce  clause,  because  it 
would  require  at  the  state  line  a  change 
of  headlights  on  locomotives  doing  an 
interstate  business,  if  other  states  re- 
quired head  lights  different  from"  those 
prescribed  by  the  act,  though  such 
change  might  involve  some  loss  of  time 
and  expense  on  the  part  of  the  railroad 
company.  Atlantic  Coast  Line  R.  Co.  v. 
State  (Ga.  1910)  09  S.  E.  725. 

Question  whether  Automatic  Bell- 
Ringer  Act  March  8,  1909  (Acts  Ind. 
1909,  c  178),  violated  the  commerce 
clause  and  the  Interstate  Commerce 
Laws  thereunder,  held  not  raised  by  a 
motion  in  arrest  of  judgment  in  view  of 
Burns'  Ann.  St.  Ind.  1908,  §  2159,  pre- 
scribing grounds  for  such  motion,  nor 
by  a  motion  to  quash  an  indictment  for 
a  violation  of  Burns'  Ann.  St  Ind. 
1908,  §  2065,  limiting  such  motion  to  de- 
fects apparent  on  the  face  of  the  indict- 
ment. Pittsburgh,  C,  C.  &  St  L  Ry. 
Co.  v.  State  (Ind.  1912)  99  N.  E.  801. 

Burns'  Ann.  St  Ind.  1908,  §§  5280, 
5287,  requiring  railroad  locomotives 
and  cars  to  be  equipped  with  grabirons, 
held  not  invalid  as  an  attempted  inter- 
ference with  interstate  commerce. 
Southern  Ry.  Co.  v.  Railroad  Commis- 
sion of  Indiana  (1913)  100  N.  E.  337, 
179  Ind.  23. 

Act  Ind.  March  1,  1911  (Acts  1911,  c 
60),  regulating  the  size  and  construc- 
tion of  cabooses  used  by  common  car- 
riers, does  not  interfere  with  or  place 
a  burden  upon  or  regulate  interstate 
commerce,  and  is  not  superseded  by 
the  federal  laws.  Pittsburgh,  C,  C.  & 
St.  L.  Ry.  Co.  v.  State  (Iud.  1913)  102 
N.  E.  25. 

R.  S.  Ohio  §  3365— 27b,  requiring 
carriers  to  use  automatic  couplers  on 
locomotives  or  cars  in  moving  state 
traffic,  does  not  directly  regulate  inter- 
state commerce  or  conflict  with  regula- 
tion thereof  enacted  by  Congress,  but 
requires  the  use  of  the  same  kind  of 
couplers  required  by  Congress,  and 
therefore  is  not  void  as  in  contraven- 
tion of  the  power  of  Congress  to  regu- 
late commerce  among  the  states.  De- 
troit, T.  &  I.  Ry.  Co.  v.  State  (Ohio 
1910)  91  N.  E.  869. 

156.  Operation  of  trains  In  general.— 

A  state  may  regulate,  at  least,  in  the 
absence  of  congressional  action  upon 
the  same  subject-matter,  the  manner  in 
which  interstate  trains  shall  approach 
dangerous  crossings,  the  signals  which 
shall  be  given,  and  the  control  of  the 
trains  which  shall  be  required  under 
such  circumstances.  Southern  R.  Co. 
v.  King  (1910)  30  Sup.  Ct  594,  596,  217 
TJ.  S.  524,  54  L.  Ed.  868,  affirming  judg- 
ment (1908)  160  Fed.  332,  87  C.  C. 
A.  284. 
Prescribing  a  minimum  of  3  brake- 


men  for  freight  trains  of  more  than  25 
cars,  operated  in  the  state,  as  is  done 
by  Laws  Ark.  1907,  No.  116,  does  not 
amount  to  an  unconstitutional  regula- 
tion of  interstate  commerce  when  ap- 
plied to  a  foreign  railway  company  en- 
gaged in  such  commerce.  Chicago,  R. 
I.  &  P.  Ry.  Co.  v.  Arkansas  (1911)  31 
Sup.  Ct  275,  219  U.  S.  453,  55  L.  Ed. 
290,  affirming  judgment  (1908)  111  S. 
W.  456,  86  Ark.  «412. 

Civ.  Code  Ga.  1895,  f  2222,  requiring 
locomotive  engineers  to  simultaneously 
check  and  keep  checking  the  speed  of 
their  trains  so  as  to  stop  in  time  should 
any  person  or  thing  be  crossing  the 
track  on  said  road  at  a  public  road 
crossing,  was  not  invalid  in  so  far  as 
it  applied  to  trains  engaged  in  inter- 
state commerce,  as  an  invalid  regula- 
tion thereof  by  the  state,  but  was  with- 
in the  state's  police  power  to  provide 
regulations  for  public  safety.  Southern 
Ry.  Co.  v.  King  (1908)  160  Fed.  332, 
87  C.  C.  A.  284,  judgment  affirmed 
(1910)  30  Sup.  Ct  594,  217  U.  S.  524, 
54  L.  Ed.  868. 

A  state  may  require  a  brakeman  for 
every  freight  car  and  'may  prohibit 
double  headers.  Kansas  City  S.  Ry. 
Co.  v.  Board  of  Railroad  Com'rs  (C. 
C.  1901)  106  Fed.  853,  affirmed  (1903) 
23  Sup.  Ct  214,  187  U.  S.  617,  47  L. 
Ed.  333. 

Arkansas  Full  Crew  Law,  prescribing 
a  minimum  of  three  brakemen  for 
freight  trains  of  more  than  25  cars, 
held  not  unconstitutional  when  applied 
to  foreign  railroad  engaged  in  inter- 
state commerce.  Kansas  City  Southern 
Ry.  Co.  v.  State  (Ark.  1915)  174  S. 
W.  223. 

Civ.  Code  Ga.  1895,  §  2222,  requir- 
ing an  engineer  to  check  the  speed  of 
his  locomotive  on  approaching  a  public 
crossing  so  as  to  stop  in  time  should 
any  person  tie  crossing,  is  not,  as  to  a 
railroad  company  doing  an  interstate 
business,  a  regulation  of  interstate  com- 
merce, but  is  a  valid  exercise  of  the 
police  power  of  the  state.  Southern 
Ry.  Co.  v.  Grizsle  (1908)  62  S.  E.  177, 
131  Ga.  287. 

That  the  train  by  which  decedent  was 
killed  carried  interstate  passengers  did 
not  render  the  blow-post  law  (Civ.  Code 
Ga.  1910,  §§  2675-2677)  void,  as  an  un- 
reasonable burden  on  interstate  com- 
merce. Georgia  R.  &  Banking  Co.  v. 
Auchinachie  (Ga.  1914)  83  S.  E.  127. 

Arts  Ind.  1907,  c.  11,  known  as  the 
"Full  Crew  Act,"  requiring  a  certain 
number  of  operatives  on  trains  within 
the  state  according  to  the  character  of 
the  train,  contains  no  restrictions  as 
to  the  persons  or  things  carried  by  such 
trains,  or  regulations  of  fares  or 
freights,  and  was  not  an  attempt  to  reg- 
ulate interstate  commerce,  but  was  a 
proper  exercise  of  police  power.  Pitts- 
burgh, C,  C.  &  St  L.  Ry.  Co.  v.  State 
(1909)  87  N.  E.  1034,  172  Ind.  147. 

A  statute  regulating  the  operation 
of  trains  within  a  state  is  not  invalid  a» 
an  interference   with  interstate   com- 
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merce  if  its  effect  on  such  commerce  is 
indirect  or  remote.     Id. 

Tbe  state's  police  power  may  be  exer- 
cised to  insure  a  faithful  and  prompt 
performance  of  duty  within  the  state 
by  railroads  or  other  common  carriers 
engaged  in  interstate  commerce,  es- 
pecially with  reference  to  the  safety  of 
persons  and  property.    Id. 

Acts  Ind.  1907,  c.  11,  requiring  all 
trains  to  have  a  certain  number  of  op- 
eratives in  accordance  with  the  charac- 
ter of  the  train,  applies  only  to  the  op- 
eration of  trains  within  the  state.    Id. 

Under  Code  Iowa,  §  2072,  requiring 
mil  road  companies  to  sound  a  whistle 
before  a  railroad  crossing  is  reached,  a 
railroad  company,  though  engaged  in 
interstate  commerce  and  in  conveying 
the  mails,  cannot  escape  liability  for 
disobeying  the  statute,  though  the  whis- 
tle was  out  of  order  through  no  neg- 
ligence of  the  company,  and  to  have 
procured  another  would  have  delayed 
the  train,  as  such  provision  is  a  valid 
police  regulation,  and  its  enforcement 
does  not  interfere  with  interstate  com- 
merce. Willfong  v.  Omaha  &  St  L.  R. 
Co.  (1902)  90  N.  W.  358,  116  Iowa, 
648. 

The  state  has  power  to  prescribe  rea- 
sonable regulations  of  mail  or  other 
trains  engaged  in  interstate  commerce 
where  they  do  not  conflict  with  regula- 
tions by  Congress,  and,  in  action  for 
death  of  railway  postal  clerk  on  train 
devoted  exclusively  to  carriage  of  mail, 
evidence  as  to  a  city  ordinance  regulat- 
ing the  speed  of  trains  was  competent. 
Lasater  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
(Mo.  App.  1913)  160  S.  W.  818. 

The  state  Supreme  Court  has  no  jur- 
isdiction to  compel  an  interstate  rail- 
road company  to  operate  its  road  with- 
in the  state,  in  the  face  of  a  general 
strike,  on  the  allegation  that  enough 
competent  men  are  willing  to  work  "for 
reasonable  compensation."  State  v. 
Great  Northern  Ry.  Co.  (1894)  36  P. 
458,  14  Mont  881. 

The  Full  Crew  Act  is  not  unconstitu- 
tional as  imposing  a  burden  on  inter- 
state commerce.  Pennsylvania  R.  Co. 
v.  Ewing  (1913)  88  A.  775,  241  Pa.  581. 

157.  Speod  of  trains.— A  regulation 
by  a  city  of  the  speed  of  railroad  trains 
within  the  city  limits  is  not,  as  to  in- 
terstate trains,  an  unconstitutional  reg- 
ulation of  interstate  commerce,  at  least 
until  Congress  shall  take  action  in  the 
matter.  Erb  v.  Morasch  (1900)  20 
Sup.  Ct  819,  820,  177  U.  S.  584,  44 
L.   Ed.  897. 

A  state  may  regulate  the  speed  of 
trains  within  the  limits  of  cities,  wheth- 
er the  train  is  used  for  interstate  com- 
merce or  not  Kansas  City  S.  Ry.  Co. 
v.  Board  of  Railroad  Com'rs  (C.  C. 
1901)  106  Fed.  353,  affirmed  (1903)  23 
Sup.  Ct  214,  187  U.  S.  617,  47  L.  Bd. 
333. 

An  ordinance  of  an  incorporated  town 
limiting  the  speed  of  trains  within  its 
limits  to  6  miles  an  hour  held  to  im- 
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pose  an  unreasonable  burden  on  inter- 
state commerce.  Lusk  v.  Town  of 
Dora  (D.  C.  1915)  224  Fed.  650. 

Civ.  Code  Ga.  1910,  g  2675,  regulat- 
ing speed  at  crossings,  held  an  exercise 
of  the  police  power,  and  not  unconsti- 
tutional, as  applied  to  a  railway  train 
engaged  in  interstate  commerce.  Sea- 
board Air  Line  Ry.  v.  Blackwell  (Ga. 
1915)  84  S.  E.  472. 

A  reasonable  exercise  by  a  city  of 
the  police  power  vested  in  it  by  the  leg- 
islature, in  regard  to  the  speed  of 
trains  within  its  limits,  is  not  invalid 
as  an  interference  with  interstate  com- 
merce, though  it  may  incidentally  limit 
the  speed  of  such  traffic  Chicago  &  A. 
Ry.  Co.  v.  City  of  Carlinville  (1902)  68 
N.  E.  730,  200  111.  314,  60  L.  R.  A 
391,  93  Am.  St  Rep.  190. 

An  ordinance  limiting  the  speed  of 
trains,  on  an  interstate  railway  which 
carries  United  States  mail,  to  10  miles 
an  hour  within  the  corporate  limits  of 
the  municipality,  which  is  passed  for 
the  safety  of  the  public  and  the  protec- 
tion of  life  and  property,  is  not  void 
as  imposing  an  unreasonable  restric- 
tion .upon  interstate  commerce  and  the 
transportation  of  mail.  Peterson  v. 
State  (Neb.  1907)  112  N.  W.  306, 

The  statute  (Gen.  Laws  N.  BL  c.  162, 
§  4)  prohibiting  the  running  of  railroad 
trains  at  a  greater  rate  of  speed  than 
six  miles  an  hour  across  a  highway  in 
the  compact  part  of  a  town  is  an  ex- 
ercise of  the  police  power  of  the  state, 
and  is  applicable  to  railroads  which  ex- 
tend into  an  adjoining  state,  as  well 
as  to  those  which  are  wholly  within  the 
state.  Clark  v.  Boston  &  M.  R.  R» 
(1887)  64  N.  H.  323,  10  AtL  676. 

158.  Sunday  laws.— Co'de  Ga.  §  4578, 
making  it  a  misdemeanor  to  run  a 
freight  train  in  the  state  on  the  Sab- 
bath day  is  a  regulation  of  internal 
police,  and  not  of  commerce.  Henning- 
ton  t.  State  of  Georgia  (1896)  16  Sup. 
Ct.  1086,  163  U.  S.  299,  41  L.  Ed.  166, 
affirming  (Ga.  1892)  17  S.  E.  1009. 

A  police  regulation  of  a  state  prohib- 
iting the  running  of  freight  trains  on 
the  Sabbath  is  not  invalid,  as  interfer- 
ing with  interstate  commerce,  though 
in  effect  preventing  freight  trains  from 
passing  through  the  state  on  that  day 
from  and  to  adjacent  states.  Chief 
Justice  Fuller  and  Mr.  Justice  White 
dissenting.     Id. 

A  state  may  prohibit  freight  trains 
from  running  on  Sunday,  though  there- 
by preventing  freight  trains  carrying 
interstate  freight  from  running.  Kan- 
sas City  S.  Ry.  Co.  v.  Board  of  Rail- 
road Conors  (C.  C.  1901)  108  Fed. 
353,  affirmed  (1903)  23  Sup.  Ct  214, 
187  U.  S.  617,  47  L.  Ed.  333. 

Code  Ga.  f  4578,  making  it  a  misde- 
meanor to  run  a  freight  train  on  any 
railroad  in  the  state  on  the  Sabbath 
day,  is  a  regulation  of  internal  police, 
and  not  of  commerce,  and  not  in  con- 
flict with  the  constitution,  even  as  to 
freight    trains    passing    through    the 
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state,  and  laden  exclusively  with 
through  freight.  Hennington  v.  State 
(1892)  90  Ga.  396,  17  S.  E.  1009. 

Pen.  Code  Ga.  1895,  |  420,  forbid- 
ding, with  certain  exceptions,  the  run- 
ning of  freight  trains  on  Sunday,  is  not 
unconstitutional  as  a  violation  of  inter- 
state commerce.  Seale  v.  State  (1906) 
55  S.  B.  472,  126  Ga.  644. 

Code  N.  C.  S  1973,  making  it  a  mis- 
demeanor to  run  railroad  trains  (with 
certain  exceptions)  between  certain 
hours  on  Sunday,  is  not  unconstitution- 
al as  applied  to  trains  carrying  freight 
between  points  in  different  states. 
State  v.  Southern  Ry.  Co.  (1896)  25  S. 
E.  862,  119  N.  C.  814,  56  Am.  St.  Rep. 
689. 

Code  Va.  |  3801,  forbidding  the  run- 
ning of  trains  on  Sunday  between  sun- 
rise and  sunset,  except  wrecking,  pas- 
senger, stock,  and  United  States  mail 
trains,  conflicts  with  Const,  art  1,  §  8, 
providing  that  congress  shall  have  pow- 
er to  regulate  commerce  among  the 
several  states,  and  is  void  as  to  trains 
running  between  points  in  different 
states.  Norfolk  &  W.  R.  Co.  v.  Com- 
monwealth (1891)  88  Va.  95,  13  S.  E. 
340,  29  Am.  St  Rep.  705,  13  L.  R.  A. 
107. 

A  state  statute  which  forbids  the  run- 
ning of  interstate  freight  trains  be- 
tween sunrise  and  sunset  on  Sunday  is, 
by  its  own  operation,  no  matter  what 
its  professed  object  may  be,  a  regula- 
tion of  commerce  and  an  invasion  of 
the  exclusive  domain  of  Congress. 
Norfolk  &  W.  R.  Co.  v.  Commonwealth 
(1892)  88  Va.  95,  13  S.  B.  340,  13  L. 
R.  A.  107,  29  Am.  St  Rep.  705. 

Code  Va.  f  3801,  prohibiting  the  run- 
ning of  freight  trains  on  Sunday,  does 
not  conflict  with  the  interstate  com- 
merce clause  of  the  constitution.  Nor- 
folk &  W.  R.  Co.  v.  Commonwealth 
(1896)  93  Va.  749,  24  S.  B.  837,  over- 
rating (1891)  88  Va.  95,  13  S.  B.  340, 
29  Am.  St  Rep.  705,  13  L.  R.  A.  107. 

A  statute  subjecting  to  punishment 
railway  companies  running  their  freight 
trains  on  Sunday  is  not  unconstitution- 
al, although  the  freight  in  question  is 
in  course  of  transportation  to  other 
states.  State  v.  Baltimore  &  O.  R.  Co. 
(1884)  24  W.  Va.  783,  49  Am.  Rep. 
290. 

159.  Setting  fires.— Laws  Mont  1881, 
p.  71,  §  7,  requiring  railroads  to  keep 
their  right  of  way  free  from  combusti- 
ble material,  does  not  trench  on  the 
chartered  right  of  a  railroad  company, 
under  act  of  congress.  Diamond  v. 
Northern  Pac.  R.  Co.  (1887)  6  Mont. 
580,  13  Pac.  367. 

The  fact  that  a  certain  railroad  com- 
pany is  engaged  in  interstate  commerce 
does  not  exempt  it  from  the  operation 
of  a  statute  making  it  liable  for  dam- 
age from  sparks  from  its  locomotives. 
Smith  v.  Boston  &  M.  R.  Co.  (1884) 
63  N.  H.  25. 

Gen.  St  S.  C.  §  1511,  providing  that 
every  railroad  should  be  liable  for  dam- 


age by  fire,  is  not  void,  under  article  1, 
§  8,  as  an  interference  with  interstate 
commerce.  McCandless  v.  Richmond 
&  D.  R.  Co.  (1892)  38  S.  C.  103,  16 
S.  E.  429.  18  L.  R.  A.  440. 

160.  Employes.— Act  Ala.  Feb.  28, 
1887,  requiring  locomotive  engineers  to 
be  examined  and  licensed  by  a  board 
appointed  by  the  governor,  and  pre- 
scribing penalties  for  its  violation,  is 
not  unconstitutional,  as  a  regulation  of 
interstate  commerce,  even  in  the  case 
of  an  engineer  operating  a  locomotive 
attached  to  a  train  running  from  a 
point  in  that  state  to  points  in  other 
states.  Bradley,  J.,  dissenting.  Smith 
v.  Alabama  (1888)  8  Sup.  Ct  564,  566, 
124  U.  S.  465,  31  L.  Ed.  508. 

Act  Ala.  June  1,  1887,  providng  that 
engineers  and  other  railroad  employes 
shall  be  examined  by  a  medical  board, 
to  determine  whether  or  not  they  are 
"color-blind/'  and  making  their  employ- 
ment penal  unless  they  have  certifi- 
cates of  fitness,  is  not  repugnant  to 
the  power  vested  in  congress  to  regu- 
late commerce,  as  applied  to  a  railway 
company  having  its  lines,  on  which  the 
engineer  runs,  in  different  states. 
Nashville,  C.  &  St  L.  Ry.  Co.  v.  State 
of  Alabama  (1888)  9  Sup.  Ct  28,  12$ 
U.  S.  96,  32  L.  Ed.  352,  following 
Smith  v.  Alabama  (1888)  8  Sup.  Ct. 
564,  124  TJ.  S.  465,  31  L.  Ed.  508. 

Applying  to  interstate  transportation 
the  provisions  of  Act  Pa.  April  4, 
1868,  restricting,  as  against  a  railway 
company,  the  rights  of  persons  injur- 
ed in  the  course  of  their  employment 
in  or  about  the  railroad  to  those  which 
an  employe"  of  the  railway  company 
would  have  under  like  circumstances, 
does  not  make  such  statute  repugnant 
to  the  commerce  clause.  Martin  v. 
Pittsburg  &  L.  B.  R.  Co.  (1906)  27 
Sup.  Ct.  100,  101,  203  U.  S.  284,  51 
L.  Ed.  184,  8  Ann.  Cas.  87,  affirming 
judgment  (1905)  76  N.  E.  1129,  72 
Ohio  St.  659. 

Congress  may  prescribe,  as  between 
an  interstate  carrier  and  such  of  its 
employes  as  are  engaged  in  interstate 
commerce,  that  the  carrier  shall  be  lia- 
ble for  the  death  or  injury  of  any  such 
employe*  while  so  engaged  which  may 
result  from  the  negligence  of  a  fellow 
servant.  Howard  v.  Illinois  Cent  R. 
Co.  (1907)  28  Sup.  Ct  141,  143,  207  U. 
S.  463,  52  L.  Ed.  297. 

There  is  no  such  connection  between 
interstate  commerce  and  membership 
in  a  labor  organization  as  to  authorize 
Congress  to  make  it  a  crime  to  dis- 
charge an  employe*  from  service  to  a 
carrier  because  of  such  membership. 
Adair  v.  U.  S.  (1908)  28  Sup.  Ct.  277, 
281,  208  XL  S.  161,  52  L.  Ed.  436, 
13  Ann.  Cas.  764,  reversing  judgment 
U.  S.  v.  Adair  (D.  C.  1907)  152  Fed. 
737. 

Construing  condemnation  in  Employ- 
ers' Liability  Act  April  22,  1908,  §  5 
(Comp.  St  S  8661),  of  any  contract 
or  regulation  intended  to  enable  a  com- 
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mon  carrier  to  exempt  himself  from 
liability  under  the  act,  as  embracing  an 
existing  agreement  under  contract  of 
membership  in  a  relief  department, 
does  not  render  the  section  invalid,  as 
such  agreement  must  be  regarded  as 
made  subject  to  the  possibility  that 
Congress  might  so  regulate  commerce 
as  to  render  the  agreement  unenforce- 
able or  impair  its  value.  Philadelphia, 
B.  &  W.  R.  Co.  v.  Schubert  (1912)  32 
Sup.  Ct  589,  592,  224  U.  S.  603,  56 
L.  Ed.  911,  affirming  judgment  (1911) 
36  App.  D.  C.  565. 

A  state  may  limit  the  hours  of  labor 
of  railroad  employes.  Kansas  City  S. 
Ry.  Co.  v.  Board  of  Railroad  Com'rs 
(C.  C.  1901)  106  Fed.  353,  affirmed 
(1903)  23  Sup.  Ct.  214,  187  U.  S.  617, 
47  L.  Ed.  333. 

A  state  may  enact  laws  requiring 
locomotive  engineers  to  be  examined 
and  licensed  by  a  state  board  even  in 
the  case  of  an  engineer  operating  a 
locomotive  attached  to  an  interstate 
train.     Id. 

Employers'  Liability  Act  April  22, 
1908  (Comp.  St.  §  8657  et  seq.),  con- 
ceding it  to  be  otherwise  within  the 
constitutional  power  of  Congress  to 
regulate  interstate  commerce,  is  not  in- 
valid because  it  results  in  establishing 
rules  and  measures  of  liability  in  cases 
to  which  it  applies  different  from  those 
which  exist  under  the  state  laws  in 
other  cases  arising  from  the  relation 
of  master  and  servant,  nor  because  it 
gives  the  right  of  recovery  in  case  of 
the  death  of  an  employe*  to  different 
parties;  but  in  cases  to  which  it  ap- 
plies it  is  paramount  and  governs  in 
the  state  as  well  as  the  federal  courts. 
Zikos  ▼.  Oregon  R.  &  Nav.  Co.  (C.  C. 
1910)  179  Fed.  893. 

Though  the  general  assembly  of  Ala- 
bama cannot  prescribe  the  conditions 
of  contracts  made  in  another  state,  it 
may  regulate  the  employment  of  per- 
sons in  the  state  under  contracts  made 
elsewhere;  and  this  is  the  extent  of 
Act  Ala.  Feb.  28,  1887,  in  reference  to 
the  employment  of  railroad  engineers 
who  have  not  been  examined  as  re- 
quired. Nashville,  C.  &  St.  L.  Ry.  Co. 
v.  State  (1887)  83  Ala.  71,  3  South. 
702. 

Whether  state  statute  for  protection 
of  railway  employe's  is  invalid  as  an  in- 
terference with  interstate  commerce 
does  not  depend  upon  the  citizenship 
of  such  employe's.  Southern  Ry.  Co.  v. 
Railroad  Commission  of  Indiana  (Ind. 
1913)  100  N.  E.  337. 

Burns'  Ann.  St.  Ind.  1914,  |  5308, 
providing  that  requirement  of  any  rail. 
Toad  relief  association  that  employes 
becoming  members  agree  to  waive  any 
damages  for  personal  injuries  or  death, 
held  not  invalid  as  an  interference  with 
interstate  commerce.  Baltimore  &  O. 
S.  W.  R.  Co.  v.  Hagan  (Ind.  1915)  109 
N.  E.  194. 

Act  April  22,  1908  (Comp.  St  §  8657 
et  seq.),  imposing  on  interstate  car- 
riers  liability  to  employes  engaged  In 
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interstate  commerce  for  injuries  re- 
ceived through  negligence  of  fellow 
servants,  held  a  valid  regulation  of  in- 
terstate commerce.  Owens  v.  Chicago 
Great  Western  Ry.  Co.  (Minn.  1910) 
128  N.  W.  1011. 

In  an  action  in  one  state  against  a 
railroad  company  for  negligence  alleg- 
ed to  have  caused  the  death  of  a  serv- 
ant in  another  state,  the  act  of  Con- 
gress regulating  interstate  commerce 
has  no  application.  McManus  v.  Ore- 
gon Short  Line  R.  Co.  (1906)  94  &  W. 
743,  118  Mo.  App.  152. 

Labor  Law  N.  T.  (Consol.  Laws,  c 
31)  §  10,  requiring  payment  of  wages 
in  cash  weekly  to  employes  of  prac- 
tically all  corporations  except  steam 
railroads,  which  are  required  by  sec- 
tion 11  to  pay  semimonthly,  does  not, 
as  to  a  steam  railroad,  interfere  with 
and  constitute  a  restriction  upon  inter- 
state commerce  so  as  to  be  void.  New 
York  Cent  &  H.  R.  R.  Co.  v.  Williams 
(1909)  120  N.  Y.  Supp.  1137,  136  App. 
Div.  904,  affirming  judgment  (1909) 
118  N.  Y.  Supp.  785,  64  Misc.  Rep.  15. 

So  much  of  Labor  Law  N.  Y.,  §  8, 
amended  by  Laws  1913,  c  466,  as  regu- 
lates the  hours  of  labor  of  designated 
railroad  employes,  is  not  invalid  as  an 
interference  with  interstate  commerce. 
People  v.  New  York  Cent.  &  H.  R.  R 
Co.  (1914)  147  N.  Y.  Supp.  789,  order 
reversed   (1914)  148  N.  Y.  Supp.  495. 

Act  Tex.  March  11,  1909  (Acts  31st 
Leg.  c,  46)  S  %  making  it  unlawful  to 
act  as  a  conductor  without  certain 
previous  experience,  held  not  unconsti- 
tutional as  an  unlawful  interference 
with  interstate  commerce.  Smith  v. 
State  (Tex.  Cr.  App.  1911)  146  S. 
W.  900. 

Employers'  Liability  Act  Tex.  1909,  | 
2,  which  in  part  relieves  employe's  en- 
gaged in  operating  railroads  from  the 
consequences  of  their  own  negligence 
in  suits  for  personal  injuries,  is  not 
invalid,  under  the  commerce  clause  of 
the  Constitution,  as  an  attempt  to  reg- 
ulate interstate  commerce.  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Sadler 
(Tex.  Civ.  App.  1912)  149  S.  W.  1188. 

The  Texas  Employers'  Liability  Act, 
providing,  among  other  things,  that  the 
contributory  negligence  of  a  railroad 
employe*  shall  only  diminish  the  amount 
of  recovery  proportionate  to  the  em- 
ployees negligence,  held  not  invalid,  as 
obnoxious  to  the  commerce  clause,  be- 
cause itTloes  not  limit  its  application  to 
intrastate  commerce.  Texas  &  N.  O. 
Ry.  Co.  v.  Yerkes  (Tex.  Civ.  App. 
1913)  156  S.  W.  579. 

(O)  Manufacture  and  sale  of  good*  and 
merchandise 

161.  Manufacture  and  sale  of  goods 
and  merchandise— In  general.— A  state 
cannot  discriminate  against  a  foreign 
citizen  by  reason  of  his  being  engaged 
in  selling  the  products  of  other  states. 
Gray  v.  City  of  Baltimore  (1879)  100 
IT.  S.  434,  25  L.  Ed.  743,  1  Ky.  Law 
Rep.  205. 
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Act  La.  No.  147  of  1888,  providing 
that  the  Governor  should  appoint  two 
coal  gangers  to  gauge  any  coal  or  coke 
boat  in  the  state  to  ascertain  the  num- 
ber of  bushels  in  each  load,  and  that 
no  barge  load  should  be  sold  in  the 
state  until  gauged,  when  applied  to 
boat  loads  of  coal  brought  from  a  for- 
eign state  on  the  navigable  waters  of 
the  United  States,  was  not  in  conflict 
with  this  section.  Pittsburg  &  S.  Coal 
Co.  v.  Louisiana  (1895)  15  Sup.  Ct. 
459,  463,  156  U.  S.  590,  39  L.  Ed.  544. 

The  payment  of  duties  to  the  United 
States  gives  the  right  to  sell  the  thing 
imported,,  which  right  to  sell  cannot  be 
forbidden  or  impaired  by  the  state.  F. 
May  &  Co.  v.  New  Orleans  (1900)  20 
Sup.  Ct.  976,  980,  178  U.  S.  496,  44  L. 
Ed.  1165. 

The  question  whether  the  commerce 
clause  is  violated  by  the  provisions  of 
Laws  Kan.  1907,  c  250,  making  it  un- 
lawful to  sell  or  deliver  black  powder 
for  use  in  any  coal  mines  in  the  state 
except  in  original  sealed  packages  con- 
taining 12%  pounds  of  powder,  is  not 
open  on  writ  of  error  from  the  federal 
Supreme  Court  to  review  a  judgment 
of  the  state  court  refusing  a  writ  of 
habeas  corpus  to  one  convicted  of  a 
violation  of  the  state  statute,  wbere  the 
latter  court  refused  to  consider  the 
contention  because  the  fact  of  the  im- 
portation of  the  package  sold  from  out- 
side the  state  did  not  appear  at  the 
trial.  Williams  v.  Walsh  (1912)  32 
Sup.  Ct.  137,  139,  222  U.  S.  415,  56  L. 
Ed.  253. 

The  requirement  that  the  name  and 
percentage  of  the  diluents  shall  be 
stated  in  the  labels,  under  Code  Supp. 
Iowa  1907,  §§  5077a6,  5077a24,  relating 
to  the  sale  in  the  state  of  concentrated 
commercial  feeding  stuffs,  is  a  proper 
exercise  of  the  police  power.  Standard 
Stock  Food  Co.  v.  Wright  (1912)  32 
Sup.  Ct  784,  786,  225  U.  S.  540,  56 
L.  Ed.  1197. 

Personal  Property  Law  N.  Y.  §  65, 
as  to  retaking  of  articles  sold  condition- 
ally, held  not  a  regulation  of  interstate 
commerce,  as  applied  to  property  to  be 
sent  from  Pennsylvania  to  New  York. 
Lanston  Monotype  Mach.  Co.  v.  Curtis 
(1915)  224  Fed.  403,  140  C.  C.  A.  89. 

Laws  Minn.  1887,  c.  196,  §§  1-3,  re- 
quiring vendors  of  nursery  stock  grown 
in  other  states  to  file  affidavit  and  bond 
with  secretary  of  state,  and  present  to 
each  purchaser  a  certificate  that  he  has 
done  so,  are  an  unconstitutional  re- 
striction on  interstate  commerce.  In 
re  Schechter  (C.  C.  1894)  63  Fed.  695. 

The  negotiation  of  sales  of  goods 
which  are  in  another  state,  for  the  pur- 
pose of  introducing  them  into  the  state 
in  which  the  negotiation  is  made,  is 
interstate  commerce,  and  a  state  stat- 
ute which  attempts  to  prohibit  the  so- 
licitation, within  the  state,  of  orders 
for  such  goods,  though  their  sale  within 
the  state  is  prohibited  by  an  exercise 
of  the  police  power,  ia  a  burden  upon 


interstate  commerce,  and  is  void.  Ex 
parte  LoeT)  (C.  C.  1896)  72  Fed.  657. 

Pistol  Act  Ark.  1881,  making  it  a 
misdemeanor  to  sell  "any  pistol  except 
such  as  are  used  in  the  army  or  navy 
of  the  United  States  and  known  as  the 
navy  pistol,"  is  not  repugnant  to  the 
commerce  clause,  as  an  attempted  re- 
striction of  interstate  commerce,  if  it 
applies  solely  to  internal  commerce  of 
the  state.  Dabbs  v.  State  (1882)  39 
Ark.  353,  43  Am.  Rep.  275. 

Laws  Kan.  1907,  c.  250,  relating  to 
the  sale  of  black  powder,  held  not  in- 
valid as  a  regulation  of  interstate  com- 
merce. Ex  parte  Williams  (Kan.  1908) 
98  P.  777. 

Acts  La.,  No.  48  of  1904,  forbidding 
the  sale  of  the  plumage,  skin,  or  body 
of  any  nongame  bird  protected  by  the 
act,  whether  the  bird  was  captured  or 
killed  within  or  without  the  state,  is  not 
in  violation  of  interstate  commerce.  In 
re  Schwartz  (1907)  44  So.  20,  119  La. 
290'. 

R.  S.  Me.  c.  44,  §  1,  prohibiting  the 
peddling  of  goods  not  raised  or  manu- 
factured in  the  state,  is  unconstitution- 
al, as  discriminating  in  favor  of  .goods 
manufactured  within  the  state.  State 
v.  Furbush  (1881)  72  Me.  493. 

Rev.  Laws  Mass.  c  56,  §  1,  prohibit- 
ing a  sale  of  goods  on  condition  that 
the  purchaser  shall  not  deal  in  those 
of  any  other  person,  firm,  or  corpora- 
tion or  association  of  persons  is  not  re*- 
pugnant  to  the  commerce  clause,  not- 
withstanding the  enactment  of  the  anti- 
trust law  (Act  July  2,  1890  [Comp.  St. 
§  8820  et  seq.]),  prohibiting  contracts 
directly  affecting  interstate  or  foreign 
commerce  by  way  of  restraint  of  trade 
or  creation  of  a  monopoly.  Common- 
wealth v.  Strauss  (1906)  78  N.  E.  136, 
191  Mass.  545,  11  L.  R.  A.  (N.  S.) 
968. 

The  protection  of  domestic  laborers, 
manufacturers,  or  merchants  against 
lawful  competition  from  other  states, 
by  means  of  discriminating  regulations 
on  goods  manufactured  in  other  states, 
is  an  unjustifiable  interference  with  in- 
terstate commerce,  and  not  within  the 
police  power.  In  re  Opinion  of  the 
Justices  (1912)  98  N.  E.  334,  211  Mass. 
605. 

A  statute  requiring  the  marking  of 
convict-made  goods  imported  into  the 
state  is  invalid,  as  interfering  with  in- 
terstate commerce.     Id. 

Laws  Minn.  1899.  c.  225,  §  2,  requir- 
ing commission  merchants  to  render 
true  statements  to  consignors  of  grain 
sold,  is  not  unconstitutional  as  an  in- 
terference with  interstate  commerce. 
State  v.  Edwards  (1905)  102  N.  W. 
697,  94  Minn.  225,  69  L.  R.  A.  667. 

The  state  may  not  authorize  a  munici- 
pality to  enacts  nor  may  a  municipality 
enact,  ordinances  restricting  or  pro- 
hibiting the  delivery  in  this  state  to 
the  purchaser  of  goods  purchased  by 
him  in  another  state,  unless  some  law 
of  congress  permits.    State  v.  Stilsing 
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(1890)  52  N.  J.  Law  (23  Vroom)  517, 
20  AtL  65. 

Laws  N.  Y.  1894,  c.  696,  requiring 
goods  made  by  convict  labor  in  another 
state  to  be  labeled  as  such  when  expos- 
ed for  sale  in  New  York,  is  repugnant 
to  the  interstate  commerce  clause. 
People  v.  Hawkins  (1894)  10  Misc.  Rep. 
65,  31  N.  Y.  Supp.  115,  judgment  affirm- 
ed (1895)  85  Hun,  43,  82  N.  Y.  Supp. 
524. 

Laws  N.  Y.  1896,  c.  931,  prohibiting 
the  sale  of  goods  made  by  convict 
labor  unless  labeled  as  such,  as  ap- 
plied to  articles  of  commerce  made  in 
a  foreign  state,  conflicts  with  this 
clause.  People  v.  Hawkins  (1897)  47 
N.  Y.  S.  56,  20  App.  Div.  494,  12  N. 
Y.  Cr.  R.  413,  judgment  affirmed  (1898) 
51  N.  E.  257,  157  N.  Y.  1,  42  L.  R.  A. 
490,  68  Am.  St  Rep.  736. 

As  applied  to  a  scrub  brush  made  in 
another  state  by  convict  labor,  such 
statute  is  not  within  the  police  power  of 
the  state.     Id. 

Laws  N.  Y.  1892,  c.  687,  in  so  far 
as  it  attempts  to  impose  burdens  on 
sales  within  the  state  of  goods  manu- 
factured outside  of  the  state  by  a 
foreign  corporation,  is  void,  as  in  con- 
flict with  this  clause.  Hargraves  Mills 
v.  Harden  (1898)  56  N.  Y.  Supp.  937, 
25  Misc.  Rep.  665. 

Laws  N.  Y.  1896,  c  931,  making  it 
a  misdemeanor  to  sell  or  expose  for 
sale  goods  made  in  any  prison,  without 
labeling  them  "Convict-Made,"  with  the 
year  and  name  of  the  prison,  as  ap- 
plied to  articles  made  without  the  state, 
violates  the  commerce  clause.  Peo- 
ple v.  Hawkins  (1898)  51  N.  B.  257, 
157  N.  Y.  1,  42  L.  R.  A.  490,  68  Am. 
St.  Rep.  736,  affirming  judgment  (1897) 
47  N.  Y.  Supp.  56,  20  App.  Div.  494, 
12  N.  Y.  Cr.  R.  413. 

Act  Ohio  April  23,  1894,  "to  prevent 
and  punish  fraud  in  sales  of  wearing 
apparel  at  public  or  private  sale  by 
itinerant  venders,  and  to  regulate  all 
such  sales,"  and  providing  that  no  such 
vender  shall  advertise,  represent,  or 
hold  forth  any  sale  as  bankrupt,  insol- 
vent, .or  closing- out  sale,  or  as  a  sale 
of  goods  damaged  by  smoke,  fire,  water, 
or  otherwise,  until  he  has  represented 
the  facts  under  oath  to  the  secretary 
of  state,  and  procured  a  state  and  mu- 
nicipal license,  and  deposited  $500  with 
the  secretary  of  state,  is  not  unconsti- 
tutional, as  excluding  goods  and  mer- 
chandise from  out  the  state  in  opposi- 
tion to  interstate  commerce.  Ex  parte 
Hosier  (1894)  8  Ohio  Cir.  Ct  R.  324. 

Const.  Okl.  art.  9,  §  43,  does  not  pre- 
vent a  foreign  corporation  from  selling 
a  merchant  of  this  state  goods  to  be 
shipped  into  the  state  from  without  its 
borders  without  compliance  with  the 
provisions  of  the  statute.  Freeman- 
Sipes  Co.  t.  Corticelli  Silk  Co.  (Okl. 
1912)  124  P.  972. 

Interstate  commerce  in  the  shipment 
of  certain  wagons  from  Iowa  to  Ore- 
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gon  ended  on  the  arrival  of  the  wagons 
in  Oregon  and  the  storage  thereof,  so 
that  relator  in  making  a  subsequent 
sale  thereof  was  not  engaged  in  inter- 
state commerce.  Ex  parte  Case  (Or. 
1913)  135  P.  881. 

The  application  of  a  statute  prohibit- 
ing "peddling"  to  citizens  of  another 
state,  employed  on  a  salary  by  a  manu- 
facturing company  located  in  another 
state,  to  sell  small  articles  from  house 
to  house,  is  not  an  interference  with 
interstate  commerce.  Commonwealth 
v.  Gardner  (1890)  133  Pa.  St.  284,  19 
Atl.  550,  25  Wkly.  Notes  Cas.  462,  19 
Am.  St  Rep.  645,  7L.R.A.  666. 

Laws  S.  D.  1907,  c.  194,  $  1,  au- 
thorizing the  state  board  of  agriculture 
to  refuse  permission  for  the  sale  of 
nursery  stock  to  persons  failing  to  sat- 
isfy the  board  of  their  integrity  and 
responsibility,  is  in  conflict  with  the 
interstate  commerce  clause.  Ex  parte 
Hawley  (S.  D.)  1908)  115  N.  W.  93. 

Acts  Tenn.  1903,  c  140,  prohibiting 
agreements  between  persons  or  cor- 
porations with  a  view  to  restrict  com- 
petition in  the  "importation  or  sale  of 
articles  imported  into  the  state,"  or 
in  the  manufacture  or  sale  of  articles 
of  domestic  growth  or  of  domestic  raw 
material,  or  which  tend  to  advance  or 
control  the  price  or  cost  to  the  pro- 
ducer or -consumer  of  any  such  article, 
and  providing  penalties  for  the  mak- 
ing of  such  agreements,  being  intended 
only  to  apply  to  intrastate  commerce, 
was  not  in  violation  of  the  commerce 
clause.  State  v.  Standard  Oil  Co.  of 
Kentucky  (Tenn.  1908)  110  S.  W.  565. 

A  foreign  corporation  may  not  ship 
its  goods  to  an  agent  in  this  state,  to 
be  held  in  stock  and  offered  for  sale  in 
open  market  by  him,  without  comply- 
ing with  R.  S.  Tex.  1895,  arts.  745, 
746,  requiring  foreign  corporations  to 
procure  permits  to  do  business  from 
the  Secretary  of  State  as  a  condition 
of  bringing  suits  on  demands  arising 
in  the  state.  Barnhard  Bros.  &  Spind- 
ler  v.  Morrison  (Tex.  Civ.  App.  1905) 
87  S.  W.  376. 

A  foreign  corporation  which  manufac- 
tures or  deals  in  goods  which  are  the 
subject  of  commerce  may  send  its 
agents  into  this  state  to  solicit  orders 
for  the  sale  of  such  goods  without  com- 
plying with  such  statute.    Id. 

162.  —  Intoxicating      liquors.— The 

state  may  absolutely  prohibit  the  sale 
or  manufacture  of  intoxicating  liquors. 
Foster  v.  Kansas  (1884)  112  U.  S.  201, 
5  Sup.  Ct.  97,  28  L.  Ed.  629;  Kansas 
v.  Bradley  (C.  C.  1885)  26  Fed.  289; 
Jones  v.  People  (1852)  14  111.  (4  Peck) 
196;  State  v.  Creeden  (1889)  78  Iowa, 
556,  43  N.  W.  673,  7  L.  R.  A.  295; 
People  v.  Huntingdon  (1846)  4  N.  Y. 
Leg.  Obs.  187;  Same  v.  Quant  (N.  Y. 
1855)  12  How.  Prac.  83,  2  Parker,  Or. 
R.  410. 

The  law  of  Rhode  Island  forbidding 
the   sale  of  liquors  In  less  quantities 
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than  10  gallons  ig  not  unconstitutional, 
aa  a  regulation  of  commerce,  though 
the  brandy  which  was  sold  was  duly  im- 
ported from  France  into  the  United 
States,  and  purchased  by  the  party  in- 
dicted from  the  original  importer. 
Fletcher  v.  Rhode  Island  (1847)  46  U. 
S.   (5  How.)   504,  12  L.  Ed.  256. 

The  usual  and  ordinary  legislation  of 
the  states  regulating  or  prohibiting  the 
sale  of  intoxicating  liquors  raises  no 
question  under  the  federal  constitution 
prior  to  the  fourteenth  amendment. 
Bartemeyer  v.  Iowa  (1873)  85  U.  S. 
(18  Wall.)  129,  21  L.  Ed.  929. 

A  state  law  prohibiting  the  sale  of 
liquors  within  the  state  is  void,  in  so 
far  as  il  prohibits  the  sale  of  liquors 
by  a  foreign  or  nonresident  importer 
in  the  packages  in  which  they  are 
brought  from  another  state.  Leisy  v. 
Hardin  (1890)  10  Sup.  Ct  681,  683, 
135  U.  S.  100,  34  L.  Ed.  128. 

The  provisions  of  the  South  Carolina 
dispensary  act  of  Jan.  2,  1895,  forbid- 
ding the  importation  of  intoxicating 
liquors  by  any  one  except  certain  state 
officers  appointed  under  the  act,  are  in- 
valid, as  being  a  restriction  on  inter- 
state commerce.  Mr.  Justice  Brown 
dissenting.  Scott  v.  Donald  (1897)  17 
Sup.  Ct.  265,  272,  165  U.  S.  58,  41  L. 
Ed.  632;  Donald  v.  Scott  (C.  C.  1895) 
67  Fed.  854;  Id.  (C.  C.  1896)  74  Fed. 
859. 

The  provision  of  Act  Aug.  8,  1890 
(Comp.  St.  §  8738),  that  all  intoxicating 
liquors  transported  into  any  state,  or 
remaining  there  for  use,  consumption, 
sale,  or  storage,  shall  be  "subject  to 
the  operation  and  effect  of  the  laws  of 
such  state  enacted  in  the  exercise  of 
Its  police  powers,"  to  the  same  extent 
as  if  they  had  been  produced  in  such 
state,  does  not  confer  upon  any  state 
power  to  prohibit  the  importation  of 
such  liquors  by  any  one  except  certain 
officers  appointed  by  the  state.  Scott 
v.  Donald  (1897)  17  Sup.  Ct  265,  165 
U.  S.  58,  41  L.  Ed.  632. 

When  a  state  recognizes  the  manu- 
facture, sale,  and  use  of  intoxicating 
liquors  as  lawful,  it  cannot  discriminate 
against  the  bringing  of  such  articles  in 
and  importing  them  from  other  states; 
such  legislation  is  void  as  a  hindrance 
to  interstate  commerce  and  an  unjust 
preference  of  the  products  of  the  en- 
acting state  as  against  similar  products 
of  the  other  states.    Id. 

The  provision  of  the  dispensary  law 
of  South  Carolina  giving  to  the  state 
officers  exclusive  right  to  purchase  all 
the  liquor  to  be  sold  in  the  state,  there- 
by vesting  in  them  the  power  to  restrict 
sales  in  the  state  to  the  products  of 
one  or  more  states,  to  the  exclusion  of 
the  products  of  other  states,  does  not 
create  or  authorize  a  discrimination 
which  unlawfully  interferes  with  inter- 
state commerce,  since  every  resident  of 
the  state  has  the  right,  which  cannot  be 
affected   by   state   legislation,   to  pur- 
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chase  from  a  nonresident  liquors  which 
are  the  product  of  any  state,  and  to 
have  the  same  transported  into  the 
state  for  his  own  use.  Vance  v.  W.  A. 
Vandercook  Co.  (1898)  18  Sup.  Ct 
674, 170  U.  S.  438,  42  L.  Ed.  1100,  mod- 
ifying judgment  W.  A.  Vandercook  Co. 
v.  Vance  (C.  C.  1897)  80  Fed.  786. 

The  requirement  of  the  South  Caro- 
lina dispensary  law  that  a  resident  ot 
the  state  intending  to  have  liquors  ship- 
ped into  the  state  for  his  own  use  shall 
certify  such  intention  to  the  state  chem- 
ist, who  shall  be  furnished  with  a 
sample  for  testing,  and,  if  found  pure, 
shall  issue  a  certificate  to  the  proposed 
consignor  authorizing  the  shipment,  and 
providing  that  any  package  brought  in- 
to the  state  without  such  certificate  at- 
tached shall  be  seized  and  confiscated, 
is  void,  as  an  unauthorized  interference 
by  the  state  with  interstate  commerce. 
Id. 

The  provision  of  the  South  Carolina 
dispensary  law  which  authorizes  the 
use  by  a  resident  of  the  state  of  wine 
or  liquors  made  by  him  for  such  pur- 
pose is  not  discrimination  against  the 
products  of  other  states,  which  inter- 
feres with  interstate  commerce,  such 
liquors  being  subject  to  all  restrictions 
as  to  sales  imposed  on  other  liquors. 
Id. 

The  South  Carolina  State  Dispensary 
Act  (Acts  1896,  p.  123,  as  amended  in 
1897)  is  not  repugnant  to  the  commerce 
clause,  in  so  far  as  it  exerts  the  abso- 
lute control  of  the  state  over  the  pur- 
chase and  sale  of  liquor  within  the 
state.  Murray  v.  Wilson  Distilling  Co. 
(1909)  29  Sup.  Ct.  458,  459,  213  U.  S. 
151,  53  L.  Ed.  742. 

A  state  statute  prohibiting  carriers 
from  carrying  intoxicating  liquors  into 
any  county  or  district  therein  where 
the  sale  of  such  liquors  is  prohibited  by 
law,  as  applied  to  shipments  from  oth- 
er states,  is  void  as  an  attempted  regu- 
lation of  interstate  commerce,  and  af- 
fords no  justification  for  the  refusal  of 
a  railroad  company,  although  a  corpora- 
tion of  such  state,  to  receive  and  carry 
such  shipments.  Louisville  &  N.  R.  Co. 
v.  F.  W.  Cook  Brewing  Co.  (1909)  172 
Fed.  117,  96  C.  C.  A.  322,  40  L.  R.  A. 
(N.  S.)  798,  judgment  affirmed  (1912) 
32  Sup.  Ct.  189,  223  U.  S.  70,  56  L. 
Ed.  355. 

Rev.  Code  Iowa,  tit.  11,  c.  6,  pro- 
hibiting the  manufacture  or  sale  of  in- 
toxicating liquors  even  for  exportation 
with  certain  limitations  unless  in  its 
original  packages  and  quantities,  is  not 
in  conflict  with  the  interstate  commerce 
clause.  Kidd  v.  Pearson  (1888)  128  U. 
S.  1,  9  Sup.  Ct.  6,  32  L.  Ed.  346,  af- 
firming Pearson  v.  International  Dis- 
tillery (1887)  .34  N.  W.  1,  72  Iowa, 
348. 

An  act  of  the  legislature  providing  for 
local  option,  and  containing  a  proviso 
that  "domestic  wines"  shall  be  exempt 
from  the  provisions  of  the  act,  is  un- 
constitutional  as   to    the    proviso,   but 
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may  be  good  as  to  the  remainder.  Weil 
v.  Calhoun  (C.  C.  1885)  25  Fed.  806. 

The  Georgia  local  option  act  of  Sept. 
18,  1885,  which,  after  prohibiting  the 
sale  of  liquor,  provides  "that  nothing  in 
this  act  shall  be  so  construed  as  to 
prevent  the  manufacture,  sale,  and  use 
of  domestic  wines  or  cider,"  etc.,  in  ex- 
cepting domestic  wines  from  the  pro- 
hibition must  be  taken  as  also  except* 
ing  other  wines,  and  so  construed  is 
not  in  violation  of  the  interstate  com- 
merce clause.  Ex  parte  Kinnebrew  (G. 
C.  1888)  35  Fed.  52. 

Gen.  Laws  N.  H.  c  109,  §  13,  making 
it  unlawful  to  solicit  or  take  orders  for 
liquor  in  the  state  to  be  delivered  with- 
out the  state,  if  the  salesman  has  rea- 
son to  believe  the  liquor  is  intended  for 
illegal  sale,  is  not  a  restriction  upon 
interstate  commerce.  Lang  v.  Lynch 
(C.  C.  1880)  38  Fed.  489,  4  L.  R.  A. 
431,  distinguishing  Bowman  v.  Railway 
Co.  (1888)  8  Sup.  Ct.  689,  1062,  125 
U.  S.  465,  31  L.  Ed.  700. 

The  laws  of  Kansas  prohibiting  the 
sale  of  intoxicating  liquors  within  the 
state  are  invalid  in  so  far  as  they  apply 
to  sales  by  an  agent  of  an  importer 
outside  of  the  state  of  liquor  in  the 
original  packages  in  which  it  was 
brought  into  the  state,  regardless  of 
their  size.  In  re  Beine  (C.  C.  1890) 
42  Fed.  545. 

Leisy  v.  Hardin,  10  S.  Ct  681,  did 
not  declare  the  prohibitory  liquor  law  of 
Iowa  (Code  1873,  §  1523  et  seq.)  void 
under  all  circumstances,  but  only  that 
imported  liquors  remaining  unsold  in 
the  original  packages  in  the  hands  of 
the  importer  are  not  subject  to  the  ju- 
risdiction of  the  state  by  reason  of  the 
commerce  clause.  Therefore,  on  the 
passage  by  congress  of  the  Wilson  bill, 
which  subjects  to  state  police  laws  all 
imported  liquors  as  soon  as  they  pass 
within  the  boundaries  of  the  state,  it 
became  unlawful  to  sell  such  liquors  in 
Iowa  without  a  re-enactment  of  the 
prohibitory  liquor  law.  In  re  Spickler 
(C.  C.  1890)  43  Fed.  653,  10  L.  R.  A. 
446. 

The  South  Carolina  dispensary  act 
(section  25,  subsec.  2),  prohibiting  rail- 
road employes  from  uuloading  liquors 
at  any  point  where  there  is  not  a  dis- 
pensary, is  unconstitutional,  as  inter- 
fering with  interstate  commerce.  In  re 
Langford  (C.  C.  1893)  57  Fed.  570. 

The  Dispensary  Law,  S.  C.  §  33,  for- 
bidding any  person  to  bring  liquors  into 
the  state,  except  as  provided  in  that 
act,  under  penalty  of  fine  and  imprison- 
ment, is  void,  as  an  interference  with 
interstate  commerce,  in  so  far  as  its 
penalties  are  sought  to  be  applied  to 
persons  who  bring  liquors  into  a  port 
of  a  state,  without  attempting  to  un- 
load them.  Ex  parte'  Jervey  (C.  C. 
1895)  66  Fed.  957. 

The  South  Carolina  dispensary  law, 
prohibiting  citizens  from  purchasing  al- 
coholic liquors  in  other  states  and  im- 
porting them,  but  permitting  such  pur- 
chase and  importation  by  state  officials, 
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discriminates  against  the  products  of 
such  other  states,  and  is  void,  as  an 
interference  with  interstate  commerce. 
Donald  v.  Scott  (C.  C.  1895)  67  Fed. 
854,  decree  modified  Scott  v.  Donald 
(1897)  17  Sup.  Ct.  262,  165  U.  S.  107, 
41  L.  Ed.  648. 

Intoxicating  liquors  are  a  legitimate 
subject  of  commerce,  and  burdens  upon 
interstate  commerce  therein  cannot  be 
justified  under  the  police  power  of  a 
state.  Ex  parte  Loeb  (C.  C.  1896)  72 
Fed.  657. 

Act  S.  C.  April  1,  1896,  declares  that 
all  intoxicating  liquors  which  are  not 
purchased  of  a  state  o nicer  authorized 
to  sell  the  same,  and  which  have  not 
been  tested  by  the  chemist  of  South 
Carolina  College,  and  found  to  be  chem- 
ically pure,  are  of  a  poisonous  and 
detrimental  character,  and  that  their 
use  as  a  beverage  is  against  the  morals, 
good  health,  and  safety  of  the  state.  It 
forbids  the  accepting,  storing,  and  keep- 
ing possession  thereof,  and  makes  it 
unlawful  for  any  consignee  or  other 
person  to  take  them  from  any  depot 
or  place,  or  to  pay  freight,  express,  or 
other  charges  thereon,  and  authorizes 
their  seizure  by  state  officers  when- 
ever found.  Held  that,  in  so  far  at 
this  act  is  applied  to  liquors  sent  into 
the  state  from  other  states,  it  is  void, 
as  an  interference  with  interstate  com- 
merce. Donald  v.  Scott  (C.  C.  1896)  74 
Fed.  859. 

A  city  ordinance  prohibiting  the  sale 
of  liquor  at  wholesale  "in  connection 
with  drugs"  is  not  a  restriction  upon  in- 
terstate commerce,  as  applied  to  a 
dealer  who  sells  to  customers  in  other 
states.  Jacobs  Pharmacy  Co.  v.  City 
of  Atlanta  (C.  C.  1898)  89  Fed.  244. 

Sess.  Laws  S.  D.  1897,  c  72,  desig- 
nated in  its  title  as  an  act  to  provide 
for  the  licensing,  restriction,  and  reg- 
ulation of  the  business  of  the  manufac- 
ture and  sale  of  liquors,  and  which  not 
only  imposes  a  license  on  all  manufac- 
turers and  dealers,  but  also  contains 
provisions  imposing  regulations  and  re- 
strictions upon  the  business,  and  re- 
quires all  licensees  to  give  bond  to 
comply  with  such  provisions,  iB  not 
merely  a  revenue  measure,  but  is  a 
law  enacted  in  the  exercise  of  the  po- 
lice powers  of  the  state,  within  the 
meaning  of  the  Wilson  Act  (26  Stat. 
313),  which  provides  that  liquors  trans- 
ported into  a  state  as  a  subject  of  in- 
terstate commerce  shall  on  their  ar- 
rival therein  be  subject  to  the  opera- 
tion and  effect  of  the  laws  of  such 
prate  enacted  in  the  exercise  of  its  po- 
lice powers;  and  hence  the  fact  that 
said  state  statute  requires  a  wholesale 
dealer  in  liquors  who  maintains  a  ware- 
house in  the  state  to  pay  a  license  does 
not  render  it  unconstitutional,  as  an 
attempt  to  regulate  interstate  com- 
merce, as  applied  to  a  dealer  who  man- 
ufactures his  liquors  in  another  state, 
and  ships  them  therefrom  to  his  ware- 
house, and  there  sella  them  only  in  the 
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original  packages.  Minneapolis  Brew- 
ing Co.  v.  McGillivray  (C.  C.  1900)  104 
Fed.  258. 

Snyder's  Comp.  Laws  OH.  1909,  § 
4180,  making  it  unlawful  for  any  per- 
son to  manufacture,  sell,  give  away,  or 
otherwise  furnish,  except  as  provided 
in  the  act,  any  intoxicating  liquors  or 
imitation  thereof  or  substitute  therefor, 
or  to  ship  or  in  any  way  convey  such 
liquor,  etc.,  and  Sess.  Laws  Okl.  1907- 
08,  p.  605,  c  69,  art  3,  §§  5,  6,  provid- 
ing for  search  and  seizure  of  liquors 
within  the  state,  has  no  application  to 
liquors  transported  in  interstate  com- 
merce into  the  state  while  remaining  in 
the  bauds  of  the  carrier  for  delivery  to 
bona  fide  consignees  on  shipments  with 
draft  attached  to  the  bill  of  lading,  etc. 
Danciger  v.  Stone  (C.  C.  1909)  187 
Fed.  853. 

Act  Ala.  April  6,  1911,  regulating  the 
sale  of  liquors  and  imposing  a  license 
tax  on  agencies  of  foreign  breweries  in 
the  state,  held  constitutional  Evans- 
ville  Brewing  Ass'n  v.  Excise  Commis- 
sion of  Jefferson  County,  Ala.  (D.  C. 
1915)  225  Fed.  204. 

Section  4  of  the  act  to  incorporate 
the  Southern  University  of  Greensboro, 
forbidding  the  sale  of  liquors  within 
five  miles  of  the  university,  is  consti- 
tutional. Dorman  v.  State  (1859)  34 
Ala.  216. 

Act  Ala.  March  1,  1881,  prohibits 
the  sale  of  intoxicating  liquors,  but 
provides  that  it  shall  not  prevent  the 
s«le  of  domestic  wines  manufactured 
from  grapes  grown  in  the  state,  though 
perhaps  invalid  in  its  proviso  in  un- 
constitutionally discriminating  against 
other  states,  held  valid  in  its  prohibi- 
tory section.  Powell  v.  State  (1881) 
69  Ala.  10. 

The  proviso  in  Act  Ala.  Feb.  23, 
1881,  prohibiting  the  sale  of  liquor, 
except  wine  raised  from  grapes  grown 
in  Alabama,  being  a  discrimination 
against  foreign  wines,  is  unconstitu- 
tional. McCreary  v.  State  (1883)  73 
Ala.  480. 

The  dispensary  law  (Acts  Ala.  1898- 
99,  p.  108)  provides  that  governmental 
subdivisions  of  the  state  may  engage 
in  the  sale  of  liquor,  and  section  10  de- 
clares that  no  liquor  shall  be  sold  in 
any  county  of  the  state  in  which  a  dis- 
pensary is  authorized  to  be  located, 
save  that  any  manufacturer  of  liquor 
may  sell  the  same  by  wholesale  to  dis- 
pensers or  to  liquor  dealers  who  may 
be  authorized  to  sell  such  liquors. 
Held,  that  section  10  was  not  uncon- 
stitutional on  the  ground  that  it  en- 
croached on  the  power  of  congress  to 
regulate  interstate  commerce,  in  that 
it  prevented  persons  residing  out  of  the 
state  making  sales  in  a  dispensary  dis- 
trict, since  the  provision  applies  sole- 
ly to  sales  within  dispensary  districts. 
Sheppard  v.  Dowling  (1900)  28  So.  791, 
127  Ala.  1,  85  Am.  St.  Rep.  68. 

An  act  authorizing  the  sale  of  wine 


made  from  grapes  grown  on  the  prem- 
ises, and  prohibiting  the  sale  of  wine 
made  from  grapes  grown  out  of  the 
state,  is  invalid.  State  v.  Deschamp 
(Ark.  1890)  14  S.  W.  653. 

The  Legislature  of  one  state  cannot 
pass  an  act  prohibiting  the  sale  of  liq- 
uors in  another  state.'  Lindley  &  Mar- 
shall v.  State  (Ark.  1909)  120  S.  W. 
987. 

Where  liquor  was  ordered  by  intes- 
tate in  Arkansas  from  a  dramshop 
keeper  in  Missouri,  where  sales  on 
credit  were  declared  void  by  Rev.  St. 
Mo.  1909,  §  7189,  there  was  no  inter- 
ference with  interstate  commerce. 
Landrum  v.  Lindscy  (Ark.  1914)  169 
S.  W.  801. 

Const.  Cal.  art.  11,  §  11,  provides 
that  any  county,  city,  town,  or  town- 
ship may  enforce  within  its  limits  all 
such  local  police  regulations  as  are  not 
in  conflict  with  general  laws.  Held, 
that  an  ordinance  of  the  city  of  Pasa- 
dena prohibiting  the  keeping  of  any 
place  for  selling  or  giving  away  liquors 
was  a  police  regulation,  the  power  to 
pass  which .  was,  under  the  constitu- 
tional provision,  expressly  delegated  to 
the  municipality,  and  did  conflict  with 
the  commerce  clause.  Ex  parte  Camp- 
bell (1887)  74  Cal.  20,  15  Pac.  318,  5 
Am.  St.  Rep.  418. 

Ordinance  prohibiting  soliciting  or 
taking  of  orders  for  intoxicating  liq- 
uors in  precinct  wherein  voters  had  de- 
clared against  license  held  not  to  pre- 
vent shipment  of  goods  in  interstate 
commerce.  Ex  parte  Coombs  (Cal. 
1915)  147  P.  131. 

Prohibiting  the  keeping  for  sale  of 
intoxicating  liquors  is  not  a  regulation 
of  commerce.  State  v.  Cunningham 
(1856)  25  Conn.  195;  Same  v.  Bren- 
nan's  Liquors,  Id.  278;  Same  v.  Wheel- 
er, Id.  290. 

The  right  of  a  state  legislature  to 
prohibit  the  sale  of  liquor  is  subject  to 
the  laws  of  the  United  States  regulat- 
ing imports.  The  state  is  bound  to 
admit  the  article  imported,  but  not  to 
find  a  market  for  its  sale.  When  sold 
by  the  importer  in  the  original  pack- 
age, or  when  broken  up  for  retail  sale, 
it  becomes  subject  to  the  state  laws, 
and  may  be  taxed  or  the  sale  of  it  pro- 
hibited. State  v.  Allmond  (Del.  1863) 
2  Houst.  612. 

Act  Del.  Feb.  27, 1855,  prohibiting  the 
sale  of  intoxicating  liquor  for  any  oth- 
er than  "mechanical,  chemical,  and 
medicinal  purposes,  and  pure  wines  for 
sacramental  use,"  saving  the  rights  of 
the  importer  of  foreign  liquor  under  the 
importation  laws,  is  constitutional.    Id. 

There  is  no  distinction  in  principle  in 
the  application  of  the  provisions  of  the 
federal  Constitution  of  a  prohibitory 
statute  and  to  a  local  option  statute; 
the  one  being  a  direct  and  express  pro- 
hibition of  the  sale  of  liquors,  and  the 
other  a  prohibition  conditional  on  the 
result  of  a  vote  taken  upon  the  ques- 
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tion.  State  v.  Fountain  (Del.  1908)  69 
A.  926. 

Act  Ga.  Dec.  10,  1897,  restraining  the 
sale  of  intoxicating  liquors  by  individ- 
uals, and  creating  public  dispensaries 
for  its  sale,  does  not  violate  the  inter- 
state commerce  clause.  Plumb  v.  Chris- 
tie (1898)  30  S.  E.  759,  103  Ga.  680,  42 
L.  R.  A.  181 ;  Deal  v.  Singletary  (1898) 
30  S.  E.  765,  105  Ga.  466. 

Under  Wilson  Act  Aug.  8,  1890 
(Comp.  St  {  8738),  providing  that  in- 
toxicating liquor  transported  into  any 
state  or  remaining  therein  for  use,  con- 
sumption, sale,  or  storage  shall  on  ar- 
rival in  such  state  be  subject  to  the  op- 
eration and  effect  of  the  laws  of  such 
state,  enacted  in  the  exercise  of  its  po- 
lice power,  to  the  same  extent  as  though 
such  liquor  had  been  produced  in  such 
state,  and  shall  not  be  exempt  by  rea- 
son of  being  introduced  therein  in  orig- 
inal packages  or  otherwise,  Pen.  Code 
Ga.  1895,  §  428,  prohibiting  the  solicita- 
tion of  orders  for  intoxicating  liquor  in 
a  prohibition  county,  is  not  void  on  the 
ground  that  it  conflicts  with  the  power 
of  Congress  to  regulate  and  control  in- 
terstate commerce,  though  the  seller 
and  the  liquor  sold  may  both  be  in  an- 
other state.  Rose  v.  State  (1908)  62 
S.  E.  117,  4  Ga.  App.  588. 

Act  Ga.  Aug.  6,  1907  (Acts  1907,  p. 
81),  in  so  far  as  it  prohibits  the  sale 
of  intoxicating  liquors  within  the  state, 
is  a  valid  exercise  of  the  police  power 
of  the  state,  and  is  not  violative  of  the 
interstate  commerce  clause  because  it 
affects  transactions  where  the  seller  in 
Tennessee  receives  orders  and  remit- 
tances from  Alabama  and  Tennessee, 
which  he  communicates  to  his  agent 
In  Georgia,  where  he  has  liquors  on 
storage,  which  he  directs  the  agent  to 
deliver  to  the  purchasers.  Cureton  v. 
State  (Ga.  1911)  70  S.  E.  786;  Id.  (Ga. 
App.  1911)  70  S.  E.  964. 

Code  of  Atlanta,  f  1537,  prohibiting 
the  keeping  for  unlawful  sale  of  liq- 
uors in  certain  places  described,  is  not 
invalid  as  an  attempt  to  regulate  inter- 
state commerce.  Shaw  ▼.  City  of  At- 
lanta (1912)  75  S.  E.  486,  11  Ga,  App. 
391. 

Laws  HI.  1907,  p.  297,  providing  for 
the  creation  of  antisaloon  territory,  and 
prohibiting  the  taking  of  orders  or  the 
making  of  agreements  in  antisaloon  ter- 
ritory for  the  sale  or  delivery  of  intox- 
icating liquors,  does  not  violate  the  in- 
terstate commerce  clause,  since  the  act 
does  not  control  the  importation  of  liq- 
uor from  other  states.  People  v.  Mc- 
Bride  (1908)  84  N.  E.  865,  234  111. 
146. 

The  power  of  the  state  to  prohibit 
the  sale  of  liquors  as  a  regulation  of 
domestic  commerce  is  not  analogous  to 
or  coextensive  with  the  power  of  con- 
gress to  regulate  interstate  and  foreign 
commerce,  since  the  latter  is  unlimit- 
ed, while  the  former  is  subject  to  the 
restrictions  imposed  by  the  bill  of 
rights.  Beebe  v.  State  (1855)  6  Ind. 
501,  63  Am.  Dec.  391. 
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Code  Iowa,  |  1855,  prohibiting  the 
sale  of  intoxicating  liquors,  and  exclud- 
ing from  its  operation  wine  made  from 
fruits  grown  within  the  borders  of  the 
state,  is  a  police  regulation,  and  not  in 
conflict  with  Const,  art  1,  f  8,  which 
provides  for  the  regulation  of  commerce 
between  the  states  and  foreign  nations, 
nor  with  article  4,  §  2,  providing  that 
"the  citizens  of  each  state  shall  be  en- 
titled to  all  the  privileges  and  immuni- 
ties of  the  citizens  of  the  several 
states."  State  v.  Stucker  (1882)  58 
Iowa,  496,  12  N.  W.  483. 

Code  Iowa  1873,  §  1550,  declaring 
void  a  sale  of  intoxicating  liquors  made 
in  Iowa,  in  contravention  of  an  expresa 
statute  of  that  state,  and  authorizing 
recovery  of  money  paid  in  pursuance 
thereof,  is  not  such  a  regulation  of  com- 
merce among  the  states  as  to  conflict 
with  the  federal  constitution;  for,  al- 
though it  restricts  the  sale  of  a  recog- 
nized article  of  property,  it  is  legisla- 
tion merely  relating  to  the  health,  life, 
and  safety  of  the  citizens,  and  only  in- 
directly affects  the  commerce  of  the 
country-  Connolly  v.  Scarr  (1887)  72 
Iowa,  223,  33  N.  W.  641.  % 

Rev.  Code  Iowa,  tit.  11,  c,  6,  pro- 
hibiting the  manufacture  or  sale  of  in- 
toxicating liquors  even  for  exportation 
with  certain  limitations  unless  in  its 
original  packages  and  quantities,  is  not 
in  conflict  with  the  exclusive  right  of 
congress  to  regulate  state  commerce. 
Pearson  v.  International  Distillery 
(1887)  72  Iowa,  348,  34  N.  W.  1,  affirm- 
ed in  (1888)  128  U.  S.  1,  9  Sup.  Ct  6, 
32  L.  Ed.  346. 

The  only  intoxicating  liquors  which 
may  be  manufactured,  sold,  or  kept  for 
sale  within  the  state  of  Iowa  are  those 
manufactured  within  the  state  for  me- 
chanical, medicinal,  culinary,  or  sacra- 
mental purposes,  or  imported  for  sale 
under  the  authority  of  the  laws  of  the 
United  States,  and  remaining  in  the 
original  packages  and  quantities  in 
which  they  were  imported.    Id. 

Gen.  St.  Kan.  1889,  par.  2550,  mak- 
ing one  who  takes  orders  for  intoxicat- 
ing liquors  from  a  person  other  than 
the  person  authorized  to  sell  the  same 
guilty  of  a  misdemeanor,  is  not  a  regu- 
lation of  interstate  commerce  simply 
because  it  may  incidentally  affect  com- 
merce. Westheimer  v.  Weisman  (1898) 
54  P.  832,  8  Kan.  App.  75. 

Laws  Kan.  1885,  c.  149,  §  12,  pro- 
viding that  any  person  who  shall  re- 
ceive in  the  state  any  order  for  intoxi- 
cating liquors  other  than  from  a  person 
authorized  to  sell  the  same  shall  be 
deemed  guilty  of  a  misdemeanor,  and 
on  conviction  shall  be  punished  there- 
for, as  applied  to  a  nonresident  tales- 
man for  intoxicating  liquors,  taking  or 
soliciting  orders  for  liquors  to  he  por- 
chased  and  imported  from  another  state, 
where  such  orders  are  subject  to  ap- 
proval or  rejection  at  the  election  of 
the  nonresident  merchant,  is  a  burden 
on  interstate  commerce.  State  v.  Hick- 
ox  (1902)  68  P.  35,  64  Kan.  650. 
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Regulation  of  the  taking  of  orders  for 
intoxicating  liquor,  though  such  liquor 
is  situate  in  another  state,  is  not  re- 
pugnant to  the  commerce  clause.  State 
v.  Wm.  J.  Lemp  Brewing  Co.  (1909) 
102  P.  504,  79  Kan.  705. 

The  requirements  of  the  Kansas 
Mahin  Liquor  Law,  concerning  state- 
ments in  writing  to  be  made  or  taken 
and  filed  with  the  county  clerk,  held  not 
in  violation  of  Interstate  Commerce 
Act,  SI  15,  20,  as  amended  by  Act  June 
29,  1906,  §§  4,  7,  and  Act  June  18,  1910, 
H  12,  14  (Comp.  St  §§  8583,  8892). 
State  v.  Missouri  Pac.  Ry.  Co.  (Kan. 
1915)  152  P.  777. 

Acts  1904,  c.  76,  under  which  the 
wholesaling  of  intoxicants  in  local  op- 
tion districts  is  forbidden,  except  that 
a  manufacturer  may  sell  at  his  manu- 
factory though  it  be  in  such  a  district, 
does  not  discriminate  against  a  nonres- 
ident manufacturer  or  wholesale  deal- 
er, and  is  not  violative  of  any  right  se- 
cured by  the  Constitution.  Jung  Brew- 
ing Co.  v.  Commonwealth  (1906)  98  S. 
W.  807,  30  Ky.  Law  Rep.  267. 

The  interstate  commerce  clause  pre- 
vents the  operation  of  the  Kentucky 
Statutes  on  a  sale  of  whisky  in  another 
state,  and  its  shipment  into  a  local  op- 
tion district  in  Kentucky,  notwithstand- 
ing the  seller  also  did  business  in  Ken- 
tucky and  opened  his  branch  office  in 
such  other  state  for  the  purpose  of 
taking  advantage  of  the  interstate  com- 
merce clause.  Doores  v.  Common- 
wealth (1908)  109  S.  W.  302,  33  Ky. 
Law  Rep.  69. 

The  state  has  power  to  regulate  the 
business  of  soliciting  proposals  to  pur- 
chase intoxicating  liquors  by  agents  of 
foreign  liquor  dealers.  Martin  v.  Com- 
monwealth (1913)  157  S.  W.  1078,  154 
Ky.  662,  modifying  opinion  on  rehearing 
(1913)  156  S.  W.  870,  153  Ky.  784,  45 
L.  R.  A.  (N.  S.)  957,  and  following  Del- 
amater  v.  South  Dakota  (1907)  27  Sup. 
Ct  447,  205  U.  S.  93,  51  L.  Ed.  724, 
10  Ann.  Cas.  733. 

R.  S.  Me.  §  56,  even  when  applied  to 
liquors  brought  from  another  state  for 
sale  in  this  state,  is  not  in  violation  of 
the  congressional  power  to  regulate 
commerce,  and,  moreover,  was  not  in- 
valid prior  to  the  act  of  August  8,  1890, 
making  interstate  commerce  relating  to 
intoxicating  liquors  subject  to  the  police 
powers  of  the  several  states.  Knowl- 
ton  v.  Dougherty  (1895)  87  Me.  518,  33 
Atl.  18,  47  Am.  St.  Rep.  349. 

R.  S.  Me.  c.  27,  §  31,  prohibiting  the 
bringing  of  intoxicating  liquors  into  the 
state  with  intent  to  sell  the  same  in 
violation  of  law,  interferes  with  in- 
terstate commerce.  State  v.  Intoxicat- 
ing Liquors  (1900)  47  A.  531,  94  Me. 
335. 

R.  S.  Me.  c.  29,  §  64,  providing  that 
bo  action  shall  be  maintained  on  any 
claim  for  liquors  purchased  out  of  the 
state  with  intention  to  sell  them  in  vio- 
lation of  the  chapter,  is  not  invalid  as 
a   regulation   of   interstate   commerce. 


Boehm  v.  Allen  (1906)  66  A.  474,  102 
Me.  217. 

The  interstate  commerce  law  does  not 
render  intoxicants  immune  from  sei- 
zure, but  after  seizure  and  upon  hear- 
ing, if  it  is  shown  that  the  liquor  was 
an  article  of  interstate  commerce,  the 
carrier  is  entitled  to  its  return.  Kal- 
loch  v.  Newbert  (Me.  1908)  72  A.  736. 

St  Mass.  1855,  c.  215,  §§  15,  17,  pro- 
hibiting sales  of  liquors  under  penalty, 
does  not,  as  embracing  liquors  import- 
ed from  other  states,  regulate  inter- 
state commerce,  in  violation  of  the  pro- 
vision of  the  constitution  vesting  in 
congress  the  exclusive  right  to  regulate 
it.  Commonwealth  v.  Clapp  (1855)  71 
Mass.  (5  Gray)  97. 

Pub.  St.  Mass.  c.  100,  strictly  forbid- 
ding the  sale  of  intoxicating  liquor,  is 
not  wholly  unconstitutional  because  it 
contains  no  express  exception  in  favor 
of  liquors  imported  in  original  packag- 
es from  other  states.  Commonwealth 
v.  Gagne  (1891)  153  Mass.  205,  26  N. 
E.  449,  10  L.  R.  A.  442;  Same  v.  Gay 
(1891)  153  Mass.  211,  26  N.  B.  571; 
Id.,  153  Mass.  211,  26  N.  E.  852. 

Code  Miss.  1892,  §  1604,  making  it  a 
misdemeanor  to  act  as  agent  of  either 
a  seller  or  purchaser  in  effecting  an 
unlawful  sale  of  liquor  in  any  terri- 
tory in  which  a  sale  is  prohibited,  is 
not  violative  of  the  interstate  com- 
merce clause.  Hart  v.  State  (1905)  39 
So.  523,  87  Miss.  171,  112  Am.  St 
Rep.  437. 

The  statute  of  Iowa  prohibiting  the 
manufacture  for  sale  of  intoxicating 
liquors  is  not  an  infringement  on  the 
congressional  power  to  regulate  com- 
merce, even  when  applied  to  the  manu- 
facture for  the  purpose  of  export 
Tredway  v.  Riley  (1891)  32  Neb.  495, 
49  N.  W.  268,  29  Am.  St.  Rep.  447. 

Gen.  Laws  N.  H.  c.  109,  f  18,  making 
penal  the  soliciting  or  taking  orders 
for  intoxicating  liquors  in  the  state  for 
delivery  in  another  state,  with  knowl- 
edge or  reasonable  cause  to  believe 
they  are  to  be  brought  within  the  state 
and  sold  in  violation  of  the  laws  there- 
of, is  a  regulation  of  commerce  among 
the  states,  without  permission  of  con- 
gress, and  therefore  void.  Durkee  v. 
Moses  (N.  H.  1889)  23  Atl.  793. 

The  price  of  liquor  sold  in  another 
state,  in  violation  of  Gen.  Laws  N.  EL 
c.  109,  §  18,  making  penal  the  solicit- 
ing or  taking  orders  for  intoxicating 
liquors  in  the  state  for  delivery  in  an- 
other state,  with  knowledge  or  reason- 
able cause  to  believe  they  are  to  be 
brought  within  the  state  and  sold  in 
violation  of  the  laws  thereof,  before 
the  passage  of  Act  Aug.  8,  1890  (the 
"Wilson  Bill"),  can  be  recovered. 
Durkee  v.  Moses  (N.  H.  1892)  23  Atl. 
793,  overruling  Dunbar  v.  Locke 
(1883)  62  N.  H.  442,  and  Jones  v. 
Surprise  (1887)  64  N.  H.  243,  9  AtL 
384. 

Under  the  charter  of  Jersey  City,  an 
ordinance   was  passed  forbidding   any 
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person  not  licensed  to  sell,  or  offer  to 
sell,  or  furnish  or  supply,  certain  in- 
toxicating liquors.  Held,  that  such  re- 
strictions and  regulations,  so  far  as 
they  applied  to  the  sale  of  such  liquors 
in  another  state,  and  then  delivery  to 
the  purchaser  in  Jersey  City,  are  in- 
valid and  void.  State  v.  S  til  sing  (N.  J, 
1890)  52  N.  J.  Law  (23  Vroom)  517, 
20  AtL  65. 

An  act  prohibiting  the  sale  of  intox- 
icants to  be  drunk  on  the  premises  is 
not  an  infringement  on  the  power  of 
con g re 88  to  regulate  commerce.  Peo- 
ple v.  Huntington  (1846)  4  N.  T.  Leg. 
Obs.  187. 

A  state  law,  prohibiting  the  sale  of 
imported  liquor  by  any  other  person 
than  the  importer,  is  constitutional. 
Wynhamer  v.  People  (N.  Y.  1855)  20 
Barb.  567. 

Laws  N.  C.  1903,  c.  349,  §  2,  pro- 
viding that  the  place  where  delivery  of 
liquor  is  made  in  the  state  shall  be  con- 
strued to  be  the  place  of  sale  thereof, 
and  that  any  place  to  which  any  per- 
son shall  ship  any  liquor  for  the  pur- 
pose of  delivering  the  same  to  a  pur- 
chaser shall  be  construed  and  held  to 
be  the  place  of  sale,  is  not  unconsti- 
tutional as  to  shipments  within  the 
state.  State  v.  Patterson  (1904)  47 
S.  E.  808,  134  N.  C.  612. 

Revisal  N.  O.  1905,  {  2080,  making 
the  place  of  delivery  of  intoxicating 
liquors  the  place  of  sale,  does  not  apply 
to  a  sale  fully  consummated  in  another 
state  and  where  the  subject-matter  of 
the  transaction  is  properly  regarded  as 
interstate  commerce.  State  v.  Allen 
(N.  C.  1912)  75  S.  E.  1082. 

R.  S.  Ohio,  §  6942,  providing  that 
certain  provisions  shall  "not  extend  to 
the  sale  of  wine  manufactured  from 
the  pure  juice  of  the  grape  cultivated 
within  this  state,"  held  not  in  violation 
of  the  exclusively  national  control  of 
inlorRtate  rominerce.  Mc<4uire  v.  State 
(1885)  42  Ohio  St.  530. 

Under  the  interstate  commerce 
clause,  a  resident  of  one  state  has  the 
right  to  have  shipped  to  him  from  an- 
other state  intoxicating  liquor,  when 
ordered  by  him  for  his  and  his  family's 
use,  and  to  keep  the  same  for  such 
use,  and  the  state  cannot,  under  its 
police  power,  enact  laws  so  as  to  sub- 
stantially hamper  or  burden  such  con- 
stitutional right.  Schwedes  v.  State 
(Okl.  1909)  99  P.  804. 

Under  the  interstate  commerce  clause 
a  resident  of  one  state  has  the  right  to 
have  shipped  to  him  from  another 
state  liquor  for  his  and  his  family's 
use,  and  the  state  cannot  burden  such 
constitutional  right  under  its  police 
power.  Schwedes  v.  State  (1909)  104 
P.  765,  1  Okl.  Cr.  660. 

The  prohibition  law  (Sess.  Laws  Okl. 
1908,  c.  69)  is  constitutional,  and  does 
not  relate  to  interstate  commerce. 
McCord  v.  State  (Okl.  Cr.  App.  1909) 
101  P.  280. 

The  protection  afforded  by  the  Con- 
stitution of  the  United  States  to  ship- 
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ments  into  the  state  of  intoxicating 
liquors,  on  the  ground  that  they  are 
interstate  commerce,  extends  only  to 
persons  lawfully  in  possession  of  the 
liquor  so  shipped.  Gilmore  v.  State 
(Okl.  Cr.  App.  1910)  106  P.  801. 

The  provision  of  prohibition  law 
(Comp.  St  OkL  1909,  §  4180)  that  it 
shall  be  unlawful  to  solicit  the  pur- 
chase or  sale  of  intoxicating  liquors  is 
not  repugnant  to  the  interstate  com- 
merce clause.  Williams  v.  State  (OkL 
Cr.  App.  1911)  114  P.  624. 

The  provisions  of  Act  Pa.  May  13, 
1887  (P.  L.  108),  entitled  "An  act  to 
restrain  and  regulate  the  sale  of  vinous 
and  spirituous  malt  or  brewed  liquors, 
or  any  admixture  thereof,"  are  not  a 
direct  burden  on  interstate  commerce 
in  intoxicating  liquors  as  regulated  by 
Congress  in  the  act  commonly  known 
as  the  Wilson  Act.  Commonwealth  v. 
Rossi  (1913)  53  Pa.  Super.  Ct  210. 

Act  Pa.  May  13,  1887,  §  17,  to  punish 
the  offense  of  selling  intoxicating  liq- 
uors to  a  "person  of  known  intemperate 
habits,"  and  to  minors,  is  applicable  to 
a  sale  in  the  original  packages  in  which 
the  liquors  were  imported  into  the 
state.  This  construction  does  not  ren- 
der the  act  an  interference  with  inter- 
state commerce,  under  the  decision  in 
Leisy  v.  Hardin  (1890)  135  U.  S.  100, 
10  Sup.  Ct.  681,  34  L.  Ed.  128.  Com- 
monwealth v.  Zelt  (1891)  138  Pa.  St 
615,  21  Atl.  7,  27  Wkly.  Notes  Cas. 
131,  11  L.  R.  A.  602. 

A  prohibition,  by  a  state  of  the  sale 
of  liquors  under  a  certain  quantity,  ex- 
cept by  license  to  be  granted  or  with- 
held under  instructions  from  the  voters 
of  towns,  etc.,  is  not  inconsistent  with 
the  constitution  of  the  United  States, 
nor  with  a  treaty  by  the  United  States 
to  admit  the  liquors  of  a  certain  coun- 
try at  a  stipulated  duty,  to  be  imported 
for  consumption,  but  legal  and  binding. 
State  v.  Peckham  (1838)  3  R.  I.  2SD. 

Pub.  Laws  R.  I.  cc.  538,  634  (forbid- 
ding the  manufacture  or  sale  of  intox- 
icating liquors),  are  not  unconstitution- 
al, or  in  violation  of  Const,  art.  1,  f 
8,  relating  to  the  regulation  of  com- 
merce, because  they  fail  to  distinpuish 
between  a  sale  within  the  state  and  a 
sale  without  the  state.  State  v.  Fitz- 
patrick  (18S8)  16  R.  I.  54,  11  Atl.  767. 

The  prohibition  of  the  sale  of  intoxi- 
cating liquors  without  a  license  is  not 
unconstitutional  because  liquors  are  ar- 
ticles of  commerce  admitted  by  the 
revenue  laws  of  the  United  States,  and 
because,  after  an  article  has  been  ad- 
mitted into  the  country,  it  becomes  the 
property  of  the  citizen  of  the  state, 
which  has  power  to  regulate  or  pro- 
hibit the  sale.  City  Council  of  Charles- 
ton v.  Ahrens  (S.  C.  1850)  4  Strob.  241. 

Intoxicating  liquor  is  a  lawful  sub- 
ject of  commerce,  and  the  traffic  there- 
in is  not  in  itself  unlawful,  and  the 
state  cannot  prohibit  its  citizens  from 
engaging  in  such  traffic  except  in  the 
exercise  of  its  police  power.  McCul- 
lough  v.  Brown  (1894)  41  S.  C.  220, 19 


CONSTITUTION 


Art.  1,  §  8,  cl.  3 


8.  E.  458,  23  L.  R.  A.  410;  State  v. 
O'Donnell,  Id.  748. 

Dispensary  Act  &  0.  1893,  forbid- 
ding the  sale  of  liquors  by  private  indi- 
viduals and  providing  for  its  sale  by 
the  state,  is  valid.  State  v.  City  Coun- 
cil of  Aiken  (1894)  42  S.  C.  222,  20  S. 
E.  221,  28  L,  R,  A.  345,  overruling 
McCullough  v.  Brown  (1894)  41  S.  0. 
220,  19  S.  E.  458,  23  L.  K.  A.  410. 

Dispensary  Act,  S.  C,  March  6,  1896, 
providing  (section  37)  that  "any  person 
handling  contraband  liquors  in  the 
nighttime  or  delivering  the  same  shall 
bo  guilty  of  a  misdemeanor,"  is  not  un- 
constitutional, as  interfering  with  inter- 
state commerce.  State  v.  Holleyman 
(1898)  31  S.  E.  362,  33  S.  E.  366,  55 
S.  C.  207,  45  L.  R.  A.  507. 

A  state  law  which  permits  a  person 
to  have  in  his  possession  liquor  pur- 
chased for  his  own  use  from  a  dis- 
pensary within  the  state,  but  attempts 
to  prohibit  and  make  contraband  the 
possession  of  liquor  'intended  for  per- 
sonal use  purchased  without  the  state, 
is  unconstitutional,  as  an  interference 
with  interstate  commerce.  State  v. 
Holleyman  (1899)  33  S.  E.  366,  45  L. 
R.  A.  567,  55  S.  C.  207. 

The  statute  making  it  a  misdemeanor 
for  any  person,  acting  for  himself  or 
as  agent,  to  conduct  the  business  of 
liquor  drummer,  soliciting,  or  receiv- 
ing orders  for  intoxicating  liquors  for 
interstate  shipment  (Act  S.  C.  March 
3,  1909  [26  St  at  Large,  p.  93]),  is 
not  repugnant  to  the  commerce  clause. 
State  v.  Davis  (1910)  66  S.  E.  875, 
84  S.  C.  512. 

There  is  a  strong  presumption  that 
the  Legislature,  in  enacting  Laws  S.  C. 
1909  (26  St.  at  Large,  p.  60)  f  1, 
forbidding  persons  to  have  possession 
of  liquors  within  the  state,  did  npt  in- 
tend any  interference  with  the  right  of 
private  parties  to  possess  such  liq- 
uors for  his  own  consumption,  as  any 
such  attempted  interference  would  be 
futile;  the  right  being  protected  by  the 
interstate  commerce  clause  of  the  Con- 
stitution. State  v.  Rookard  (1911)  69 
S.  E.  1076,  87  S.  C.  442. 

Act  Tenn.  Jan.  20,  1909  (Acts  1909, 
c.  1),  prohibiting  the  sale  of  intoxicat- 
ing liquors  within  four  miles  of  any 
schoolhouse,  is  a  police  measure  of  gen- 
eral application,  enacted  on  a  subject 
over  which  the  Legislature  has  plenary 
power,  provided  there  is  no  interfer- 
ence with  interstate  commerce.  J.  W. 
Kelly  &  Co.  v.  Conner  (1909)  123  S.  W. 
622,  122  Tenn.  339. 

A  statute  making  it  a  misdemeanor 
"to  solicit  an  order  for  the  sale"  of 
intoxicating  liquor  within  local  option 
districts  is  a  violation  of  the  inter- 
state commerce  clause.  Ex  parte  Mas- 
sey  (Tex.  Civ.  App.  1905)  92  S.  W. 
1086;  Ex  parte  Hackney  (1905)  92 
S.  W.  1092;  Carter  v.  State  (1906)  92 
S.  W.  1093. 

The  law  which  prohibits  one  from 
pursuing  the  occupation  of  selling  in- 
toxicating   liquors    by    taking    orders 


therefor  in  prohibition  territory  without 
a  license  does  not  interfere  with  inter- 
state commerce.  Craft  v.  State  (Tex. 
Cr.  App.  1912)  147  S.  W.  1163. 

A  state  may  pass  a  law  prohibiting 
the  traffic  in  intoxicating  liquor  as  a 
drink,  and  subjecting  it  to  seizure,  for- 
feiture, and  destruction,  when  kept  for 
that  purpose.  Lincoln  v.  Smith  (1855) 
27  Vt   (1  Williams)  328. 

Act  Vt  1882,  respecting  intoxicating 
liquors  kept  and  intended  for  unlaw- 
ful purposes,  is  not  an  attempt  to  reg- 
ulate commerce  between  the  states,  and 
is  not  repugnant  to  section  8,  art.  1, 
of  the  constitution.  State  v.  Four  Jugs 
of  Intoxicating  Liquor  (1886)  58  Vt 
140,  2  Atl.  586. 

Section  2,  No.  43,  Acts  Vt  1882,  pro- 
viding for  the  confiscation  of  intoxicat- 
ing liquors  kept  for  unlawful  sale,  is 
within  the  police  powers  delegated  to 
the  legislature  by  article  5,  pt  1,  Const. 
Vt.  and  is  not  repugnant  to  the  consti- 
tution, as  an  attempt  to  regulate  com- 
merce between  the  states.  State  v.  In- 
toxicating Liquors  (1886)  58  Vt  594, 
4  Ad.  229. 

163. Cigarettes.— A       legislative 

restriction  on  or  prohibition  of  the  sale 
of  cigarettes,  the  use  of  which  is  some- 
what generally  believed  to  be  deleteri- 
ous, particularly  to  young  people,  is 
within  the  police  power  of  the  legisla- 
ture provided  it  does  not  apply  to  origi- 
nal packages  or  make  any  discrimina- 
tion against  cigarettes  imported  from 
other  states,  and  if  there  is  no  doubt 
that  the  statute  is  designed  for  the  pro- 
tection of  the  public  health.  Austin  v. 
Tennessee  (1900)  21  Sup.  Ct.  132,  133, 
179  TJ.  S.  343,  45  L.  Ed.  224,  affirming 
judgment  (1898)  48  S.  W.  305,  101 
Tenn.  563,  50  L.  -R.  A.  478,  70  Am.  St. 
Rep.  703. 

Under  the  interstate  commerce  clause, 
Acts  Iowa  26th  Gen.  Assem.  c.  96,  pro- 
hibiting the  sale  of  cigarettes  within 
the  state  by  all  persons  save  jobbers 
doing  an  interstate  business,  is  uncon- 
stitutional and  void,  in  so  far  as  it 
amounts  to  a  regulation  of  interstate 
commerce.  McGregor  v.  Cone  (1898) 
73  N.  W.  1041,  104  Iowa,  465,  39  L. 
R.  A.  484,  65  Am.  St.  Rep.  522. 

164.  —  Food  products.— A  Virginia 
law  regulating  the  sale  of  meat  held  un- 
constitutional as  a  regulation  in  re- 
straint of  interstate  commerce.  Brim- 
mer v.  Rebman  (1891)  11  Sup.  Ct  213, 
138  U.  &  78,  35  L.  Ed.  862. 

Acta  &  Resolves  Mass.  1891,  c.  58, 
entitled  "An  act  to  prevent  deception  in 
the  manufacture  and  sale  of  imitation 
butter,"  prohibits  the  manufacture  or 
sale,  etc.,  of  any  article  not  produced 
from  unadulterated  milk  or  cream 
which  shall  be  in  imitation  of  yellow 
butter  produced  from  unadulterated 
milk  or  cream,  provided  that  nothing 
in  the  act  shall  prohibit  the  manufac- 
ture or  sale  of  oleomargarine  in  a  sep- 
arate and  distinct  form,  and  in  such 
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manner  as  will  advise  the  consumer  of 
its  real  character,  "free  from  colora- 
tion or  ingredient  that  causes  it  to  look 
like  butter."  Held,  that  such  statute, 
in  its  application  to  sales  of  oleomar- 
garine brought  into  Massachusetts  from 
otb^r  states,  is  not  in  conflict  with  the 
interstate  commerce  clause.  Plumley 
▼.  Massachusetts  (1894)  15  Sup.  Ct 
154,  155  U.  S.  481,  39  L.  Ed.  223,  af- 
firming Commonwealth  t.  Huntley 
(1892)  80  N.  E.  1127,  156  Mass.  236, 
15  L.  R.  A.  839. 

Act  Aug.  2,  1886,  c  840,  24  Stat.  209, 
entitled  "An  act  defining  butter,  also 
imposing  a  tax  upon  and  regulating  the 
manufacture,  sale,  importation  and  ex- 
portation of  oleomargarine,"  was  not 
intended  as  a  regulation  of  commerce 
among  the  states.    Id. 

Act  Pa.  May  21,  1885,  forbidding  the 
manufacture  or  sale  of  any  oleaginous 
substance  or  compound  designed  to  take 
the  place  of  butter  or  cheese  made  from 
pure  milk  or  cream,  is  void  as  an  in- 
terference with  interstate  commerce, 
as  applied  to  pure  oleomargarine 
brought  into  the  state  and  sold  in  origi- 
nal packages.  Schollenberger  v.  Com- 
monwealth of  Pennsylvania  (1898)  18 
Sup.  Ct  757,  171  U.  S.  1,  43  L.  Ed.  49. 

The  fact  that  an  article  of  food,  which 
is  wholesome  in  its  pure  state,  is  sub- 
ject to  be  adulterated  with  other  sub- 
stances, so  as  to  be  deleterious  to 
health,  gives  a  state  legislature  no  right 
to  forbid  the  introduction  of  the  pure 
article  into  the  state.     Id. 

Oleomargarine  has  become  a  proper 
subject  of  interstate  commerce,  and  no 
state  has  authority  to  entirely  forbid 
its  importation  on  the  ground  that  it  is 
a  newly  discovered  or  invented  article, 
whose  wholesomeness  as  a  food  product 
the  state  is  entitled  to  determine  for 
itself.    Id. 

The  provisions  of  Pub.  St  N.  H. 
1891,  c.  127,  §S  19,  20,  which  require 
oleomargarine  sold  within  the  state  to 
be  colored  pink,  are,  in  effect,  prohibi- 
tory of  its  sale,  and  are  void  as  applied 
to  interstate  commercial  transactions. 
Collins  v.  State  of  New  Hampshire 
(1898)  18  Sup.  Ct.  768,  171  U.  S.  30, 
43  L.  Ed.  60. 

The  commerce  clause  is  not  violated 
by  the  provisions  of  the  statutes  of 
Ohio  relating  to  the  manufacture  and 
sale  of  oleomargarine  within  the  state 
by  a  corporation  created  by  its  laws. 
Capital  City  Dairy  Co.  v.  Ohio  (1902) 
22  Sup.  Ct.  120,  123,  183  U.  S.  238,  46 
L.  Ed.  171,  affirming  judgment  State  v. 
Capital  City  Dairy  Co.  (1900)  57  N.  E. 
62,  62  Ohio  St  350,  57  L.  R.  A.  181. 

Where  a  state  pure  food  statute  is 
admittedly  constitutional,  findings  of 
fact  by  the  officer  as  to  a  certain  arti- 
cle, as  a  result  of  which  it  comes  with- 
in the  prohibition  of  the  law,  and  prose- 
cutions upon  such  findings,  do  not  in 
themselves  constitute  a  direct  interfer- 
ence with  interstate  commerce.  Ar- 
buckle  v.  Blackburn  (1903)  24  Sup.  Ct 
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The  exclusion  of  evidence  of  a  de- 
mand In  some  portions  of  the  United 
States  for  artificially  colored  coffee,  on 
the  issue  whether  such  coffee  was  adul- 
terated within  the  prohibition  of  Laws 
N.  Y.  1893,  c.  661,  |  41,  against  the 
sale  within  the  state  of  adulterated 
food  products,  will  not  require  a  re- 
versal of  the  judgment  of  a  state  court 
on  writ  of  error  from  the  United  States 
Supreme  Court,  on  the  theory  that  the 
effect  of  such  evidence  would  have  been 
to  show  that  coffee  artificially  colored 
as  a  means  of  fraud  and  deception  was 
a  recognized  article  of  commerce,  the 
right  to  deal  in  which  was  protected 
by  the  commerce  clause  of  the  federal 
Constitution.  Crossman  v.  Lurman 
(1904)  24  Sup.  Ct  234,  192  U.  S.  189, 
48  L.  Ed.  401,  affirming  judgment 
(1902)  63  N.  E.  1097,  171  N.  Y.  329, 
98  Am.  St.  Rep.  599. 

The  prohibition  against  the  sale  with- 
in the  state  of  adulterated  food  prod- 
ucts which  is  made  by  Laws  N.  Y.  1893, 
c.  661,  §  41,  does  not,  as  applied  to 
food  products  imported  into  the  United 
States  through  the  channels  of  foreign 
commerce,  violate  the  commerce  clause, 
but  is  a  valid  exercise  of  the  police 
power  of  the  state  to  legislate  for  the 
benefit  of  its  people  in  the  prevention 
of  deception  and  fraud.     Id. 

Permitting  a  sale  of  cans  of  a  mix- 
ture of  glucose  and  refiner's  syrup  ship- 
ped into  the  state  only  when  the  labels 
prescribed  by  Laws  Wis.  1907,  c  557. 
are  substituted  for  those  affixed  in  an 
attempt  to  comply  with  the  Food  and 
Drugs  Act,  is  an  unlawful  attempt  by 
the  state  to  burden  legitimate  federal- 
regulations  of  interstate  commerce,  and 
to  destroy  rights  arising  out  of  the 
federal  statute  which  have  accrued  to 
the  government  and  the  shipper.  Mc- 
Dermott  v.  State  of  Wisconsin  (1913) 
33  Sup.  Ct  431,  228  U.  S.  115,  57  L. 
Ed.  754,  47  L.  R.  A.  (N.  S.)  984,  re- 
versing judgment  (1910)  126  N.  W. 
888,  143  Wis.  18,  21  Ann.  Cas.  1315. 

Congress  under  the  commerce  clause 
had  power  to  amend  Food  and  Drugs 
Act,  S  8,  as  it  did  by  the  Act  Aug.  23, 
1912  (Comp.  St  §  8724),  so  as  to  de- 
clare misbranded  drugs  which  bear  la- 
bels containing  false  statements  as  to 
curative  powers.  Seven  Cases  v.  U. 
S.  (1916)  36  Sup.  Ct.  190,  239  U.  & 
510,  60  L.  Ed.  411,  L.  R.  A.  1916D, 
164. 

The  pure-food  law  of  Ohio  (2  Bates' 
Ann.  St  §§  4200-1  to  4200-8)  which 
makes  it  an  offense  to  manufacture  for 
sale,  sell,  or  offer  to  sell,  within  the 
state,  any  article  of  food  or  drink  which 
is  adulterated,  within  the  meaning  of 
the  act,  and  provides  that  food  shall 
be  deemed  to  be  adulterated,  among 
other  things,  "if  it  is  colored,  coated, 
polished  or  powdered,  whereby  dam- 
age or  inferiority  is  concealed,  or  if, 
by  any  means,  it  is  made  to  appear  bet- 
ter or  of  greater  value  than  it  really 
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is,"  but  that  the  act  shall  not  apply  to 
mixtures  or  compounds  recognized  as 
ordinary  articles  or  ingredients  of  ar- 
ticles of  food,  "if  each  and  every  article 
sold  or  offered  for  sale  be  distinctly 
labeled  as  a  mixture  or  compound,  with 
the  name  and  per  cent  of  each  in- 
gredient therein,  and  are  not  injurious 
to  health,"  is  one  which  it  is  within  the 
police  powers  of  the  state  to  pass  and 
enforce,  and  is  not  unconstitutional, 
as  an  interference  with  the  right  of 
congress  to  regulate  interstate  com- 
merce, as  applied  to  articles,  mixtures, 
or  compounds  brought  into  Ohio  from 
other  states,  and  sold  in  the  original 
packages.        Arbuckle     v.     Blackburn 

(1902)  113  Fed.  616,  51  C.  O.  A.  122, 
65    L.    R.    A.    864,    appeal    dismissed 

(1903)  24  Sup.  Ct.  148,  191  U.  S. 
406,  48  Ll  Ed.  239. 

The  state  of  Missouri  providing  for 
the  punishment  by  fine  and  imprison- 
ment of  any  person  who  shall  manufac- 
ture, "out  of  any  oleaginous  substance, 
or  any  compounds  of  the  same,  other 
than  that  produced  from  unadulterated 
milk,  or  cream  from  the  same,  any  ar- 
ticle designed  to  take  the  place  of  but- 
ter or  cheese  produced  from  pure  un- 
adulterated milk,  or  cream  of  the 
same,"  or  who  shall  sell  or  offer  for 
sale  the  same  as  an  article  of  food,  is 
not  in  violation  of  any  provision  of 
the  constitution  of  the  United  States. 
It  is  not  a  regulation  of  commerce 
among  the  several  states.  In  re  Bros- 
nahan  (O.  O.  1883)  18  Fed.  62. 

A  city  ordinance,  prohibiting  any  rail- 
road company  from  allowing  the  sale 
of  fruit,  vegetables,  or  perishable 
freight  arriving  in  the  city  over  its  lines 
from  cars  on  the  tracks,  from  any  plat- 
form, shed,  or  building  at  the  depot  on 
the  grounds  of  the  company,  is,  where 
the  merchandise  affected  largely  comes 
from  other  states,  an  interference  with 
interstate  commerce,  and,  if  not  based 
on  considerations  of  public  health,  or 
intended  to  prevent  the  crowding  and 
obstruction  of  streets  and  public  places, 
but  solely  to  hinder  competition  be- 
tween nonresident  shippers  and  res- 
ident licensed  dealers  in  the  same  line, 
it  is  unconstitutional  and  void.  Spell- 
man  v.  City  of  New  Orleans  (C.  O. 
1891)  45  Fed.  3. 

The  Ohio  statute  of  March  7,  1890, 
prohibiting  the  manufacture  or  sale  of 
oleomargarine  unless  it  be  manufactur- 
ed and  sold  in  separate  and  distinct 
form,  and  in  such  manner  as  will  at 
once  advise  the  consumer  of  its  real 
character, — free  from  any  coloring  mat- 
ter or  other  ingredient  which  would 
cause  it  to  look  like  butter,— is  invalid 
as  a  regulation  of  interstate  commerce, 
in  so  far  as  it  would  prevent  the  sale 
of  oleomargarine,  colored  to  look  like 
butter,  in  the  original  packages  in 
which  it  is  imported  from  other  states. 
In  re  Worthen  (0.  O.  1891)  58  Fed. 
467,  following  Leisy  v.  Hardin  (1889) 


10  Sup.  Gt  681,  185  U.  S.  100,  34  L. 
Ed,  128. 

Act  Va.  March  1,  1892  (Acts  1891- 
92,  p.  840),  entitled  "An  act  to  pre- 
vent the  adulteration  of  butter  and 
cheese,  and  the  sale  of  the  same,  and 
preserve  the  public  health,"  but  in 
fact  prohibiting  the  sale  of  oleomar- 
garine, is  not  a  health  law,  but  an  in- 
terference with  interstate  commerce. 
Ex  parte  Scott  (G.  G.  1895)  66  Fed. 
45. 

The  oleomargarine  law  of  Minnesota 
(Laws  1891,  c.  11)  affects  the  articles 
to  which  it  relates  only  when  sold  or 
exposed  or  kept  for  sale  within  the 
state,  and  is,  therefore,  not  invalid  as 
interfering  with  the  exclusive  power 
of  congress  over  interstate  commerce. 
Armour  Packing  Co.  v.  Snyder  (O.  O. 
1897)  84  Fed.  136. 

The  provision  of  the  oleomargarine 
law  of  Missouri  (Sess.  Acts  1895,  p. 
26,  |  2)  prohibiting  the  manufacture 
or  sale  within  the  state  of  any  sub- 
stance 'in  imitation  or  semblance  of 
natural  butter,"  or  with  which  any  sub- 
stance has  been  combined  "for  the  pur- 
pose or  with  the  effect  of  imparting 
thereto  a  yellow  color,  or  any  shade  of 
yellow,  so  that  such  substitute  shall  re- 
semble yellow  or  any  shade  of  genuine 
yellow  butter,"  is  a  proper  regulation 
for  the  prevention  of  fraud  and  decep- 
tion, which  is  within  the  police  power 
of  the  state,  and  its  enforcement  as  to 
oleomargarine  brought  from  other 
states,  and  sold  in  the  original  pack- 
ages, is  not  a  violation  of  any  rights 
secured  by  the  interstate  commerce 
clause.  In  re  Scheitlin  (G.  G.  1900) 
99  Fed.  272. 

Laws  Fla.  1911,  c.  6236,  prohibiting 
the  shipment  or  sale  of  green  or  imma- 
ture citrus  fruits,  does  not  conflict 
with  the  commerce  clause,  nor  with  the 
Food  and  Drugs  Act  of  June  30,  1906. 
Sligh  v.  Kirkwood  (Fla.  1913)  61  So. 
185. 

The  power  of  the  state  to  prohibit, 
within  its  borders,  the  sale  of  adulterat- 
ed food  does  not  infringe  the  commerce 
clause  of  the  federal  constitution. 
People  v.  Price  (1913)  101  N.  E.  196, 
257  HI.  587. 

An  ordinance  prohibiting  the  sale  of 
perishable  food  commodities  at  certain 
places  in  the  city  does  not  violate  the 
commerce  clause,  where  such  sales  in 
the  original  packages  as  imported  are 
not  prohibited.  State  v.  Davidson 
(1898)  24  So.  324,  50  La.  Ann.  1297, 
69  Am.  St.  Rep.  478. 

R.  S.  Me.  c.  128,  §  3,  as  amended 
by  Laws  1885,  c.  143,  prohibiting  the 
sale  of  any  substance  made  in  imitation 
of  yellow  butter  and  made  exclusively 
of  cream  or  milk,  is  not  repugnant  to 
the  commerce  clause,  as  the  state  may 
exclude  from  its  markets  any  com- 
pound manufactured  in  another  state 
which  has  been  artificially  colored  and 
the  sale  of  which  may  cheat  the  general 

(13369) 


Art.  1,  §  8,  d.  3 


CONSTITUTION 


(Co: 


public  into  purchasing  that  which  they 
may  not  intend  to  buy.  State  v.  Rog- 
ers (1901)  49  A.  664, 95  Me.  94,  85  Am. 
St.  Rep.  395. 

The  enactment  of  a  statute  which 
forbids  the  manufacture  and  sale  of 
oleomargarine  which  is  made  in  imi- 
tation of  yellow  butter  is  a  valid  exer- 
cise of  the  police  power  which  remains 
in  the  several  states,  though  such  oleo- 
margarine has  been  imported  from  an- 
other state;  and  it  is  not  in  violation 
of  the  constitutional  provision  giving  to 
Congress  the  power  to  regulate  com- 
merce among  the  several  states.  Com- 
monwealth v.  Huntley  (1892)  156  Mass. 
236,  30  N.  B.  1127,  15  L.  R.  A.  839, 
affirmed  Plumley  v.  Commonwealth  of 
Massachusetts  (1894)  155  U.  S.  461, 
15  Sup.  Ct  154,  39  L.  Ed.  223. 

St  Mass.  1891,  c.  58,  does  not  pro- 
hibit commerce  in  oleomargarine,  but 
prohibits  deception  in  the  sale  of  it 
for  butter,  and,  though  it  prevents  such 
sale  in  original  packages  of  oleomar- 
garine brought  from  another  state,  is  a 
valid  police  regulation,  and  not  an  un- 
constitutional interference  with  inter- 
state commerce.    Id. 

Pure  food  law  (Pub.  Acts  Mich.  1895, 
No.  193),  as  amended,  prohibiting  the 
adulteration  of  articles  manufactured 
for  sale  as  food,  does  not  attempt  to 
interfere  with  interstate  commerce,  or 
to  deny  the  right  of  nonresidents  to  sell 
or  ship  their  goods  into  the  state  to  re» 
tail  dealers,  but  is  only  intended  to  pro- 
hibit the  sale  of  adulterated  foods  as 
between  the  retailers  and  consumers. 
Armour  &  Co.  v.  Bird  (1909)  123  N. 
W.  580, 159  Mich.  1, 16  Detroit  Leg.  N. 
798. 

The  railroad  and  warehouse  commis- 
sion cannot  fix  rates  for  carriage  in 
another  state,  nor  can  it  fix  rates  for 
carriage  between  two  points  within  this 
state  over  a  line  extending  across  a 
neighboring  state.  State  v.  Chicago, 
St.  P.,  M.  &  O.  R.  Co.  (1889)  40  Minn. 
267,  41  N.  W.  1047. 

Act  Mo.  March  24,  1881,  prohibiting 
the  manufacture  and  sale  of  oleomarga- 
rine, or  other  substances  imitating  but- 
ter and  cheese,  in  no  way  interferes 
with  the  right  of  congress  to  regulate 
commerce.  State  v.  Addington  (1882) 
77  Mo.  110. 

The  pure  food  law  (Comp.  St.  Neb. 
1909,  c.  33),  requiring  packages  contain- 
ing articles  of  food  to  be  branded  with 
a  statement  of  the  net  contents  by 
weight  when  offered  for  sale  in  the  re- 
tail trade,  imposes  no  obligation  upon 
the  manufacturer  in  another  state,  the 
requirement  operating  alone  upon  the 
dealer  selling  the  product  at  retail  as 
a  part  of  the  body  of  the  property  of 
the  state  and  exclusively  under  state 
control.  Ex  parte  Agnew  (Neb.  1911) 
131  N.  W.  817;   Ex  parte  King,  Id.  820. 

Pub.  St.  N.  H.  c.  127,  §§  19,  20,  pun- 
ishing as  an  offense  a  sale  in  the  state 
of  oleomargarine  not  of  a  pink  color, 
are  not  in  contravention  of  the  federal 
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constitution,  as  applied  to  a  sale  by  the 
agent  of  a  nonresident  who  manufac- 
tures it  in  another  state,  and  ships  it 
into  the  state.  State  v.  Collins  (1894) 
42  A.  51,  67  N.  H.  540. 

Laws  N.  H.  1895,  c.  115, 1 1,  prohibit- 
ing the  sale  of  any  article,  product,  or 
compound  made  wholly  or  partly  of  any 
fat,  oil,  6r  oleaginous  substance,  or 
compound  thereof,  not  produced  from 
unadulterated  milk  or  cream,  unless  it 
shall  be  of  some  other  color  than  that 
of  yellow  butter,  is  not  in  conflict  with 
the  constitution,  and  an  agent  selling 
oleomargarine  of  the  color  of  yellow 
butter,  in  original  packages,  shipped  to 
him  from  his  principal  in  another  state, 
was  amenable  thereto.  State  v.  Col- 
lins (1900)  45  A.  1080,  70  N.  H.  218. 

Act  N.  J.  March  22,  18S6  (P.  L.  1886, 
p.  107),  making  penal  the  sale  of  oleo- 
margarine colored  with  annotto,  ie  val- 
id as  applied  to  a  sale  made  in  New 
Jersey  by  the  agent  of  the  manufac- 
turer in  Indiana,  though  the  package 
sold  had  been  sent  by  the  manufacturer 
from  Indiana  for  sale,  being  within  the 
police  powers  of  the  state.  State  v. 
Newton  (1888)  50  N.  J.  Law  (21 
Yroom)  534,  14  AtL  604. 

In  view  of  section  51,  held,  that  Agri- 
cultural Law  N.  Y.  H  30,  32.  defining 
skimmed  milk  as  adulterated  milk,  and 
prohibiting  the  sale  thereof  except  as 
such,  even  though  applicable  to  milk 
sold  in  interstate  commerce,  is  not  in- 
valid as  an  attempted  regulation  there- 
of. People  v.  Abramson  (1913)  101 
N.  E.  849,  208  N.  Y.  138,  affirming 
judgment  (1911)  131  N.  Y.  Supp.  798, 
147  App.  Div.  491. 

The  object  of  Laws  N.  Y.  1893,  c.  338, 
g§  50-53,  prohibiting  and  imposing  a 
penalty  for  the  manufacture,  marking, 
or  sale  as  cider  vinegar  of  any  adulter- 
ated vinegar,  or  any  product  which  is 
not  cider  vinegar,  is  to  prevent  cheat- 
ing and  deception,  and  for  the  preserva- 
tion of  health;  hence  the  act  is  not 
in  conflict  with  the  interstate  commerce 
clause,  though  such  adulterated  or  sim- 
ulated product  is  sold  to  citizens  of 
other  states.  People  v.  Niagara  Fruit 
Co.  (1902)  77  N.  Y.  Supp.  805,  75  App. 
Div.  11,  affirmed  (1903)  66  N.  E.  1114, 
173  N   Y.  629 

Laws  N.  Y.1902,  c  30,  §§  70e,  70f, 
requiring  carcasses  of  calves  shipped  in 
the  state  to  be  tagged,  is  not  violative 
of  the  interstate  commerce  provisions 
of  the  Constitution.  People  v.  Bishopp 
(1904)  89  N.  Y.  Supp.  709,  44  Misc. 
Rep.  12,  affirmed  (1905)  94  N.  Y.  Supp. 
773,  106  App.  Div.  266. 

Laws  N.  D.  1911,  c  236,  specifying 
that  lard  not  sold  in  bulk  shall  be  pat 
up  in  pails  holding  one,  three,  or  fire 
pounds,  or  some  multiple  thereof,  held 
not  violative  of  the  "commerce  clause,  as 
applied  to  a  particular  pail  of  lard  sold, 
though  such  pail  was  shipped  into  the 
state  in  a  crate  containing  20  similar 
pails,  where  the  original  package  was 
broken  prior  to  the  sale.  State  v.  Arm- 
our &  Co.  (N.  D.  1913)  145  N.  W.  1083. 
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Act  Pa.  May  21,  1886,  |  8,  prohibit- 
ing the  sale  within  the  state  of  oleo- 
margarine as  an  article  of  food,  ap- 
plies to  retail  sales  made  by  a  local 
agent,  a  resident  of  the  state,  for  a 
principal  residing  without  the  state; 
such  prohibition  not  being  a  regulation 
of  interstate  commerce.  Common- 
wealth y.  Schollenberger  (1893)  156 
Pa.  St  201,  27  AtL  30,  36  Am.  St 
Rep.  32. 

Act  Pa.  May  5,  1899  (P.  L.  241), 
regulating  the  manufacture  and  sale  of 
oleomargarine,  butterine,  etc.,  is  not  in 
conflict  with  or  in  violation  of  the  in- 
terstate commerce  clause.  Common- 
wealth y.  Vandyke  (1900)  13  Pal  Su- 
per. Ct.  484. 

Act  Pa.  May  5,  1891,  regulating  the 
sale  of  oleomargarine,  does  not  conflict 
with  the  commerce  clause.  Common- 
wealth v.  McCann  (1900)  14  Pa.  Super. 
Ct  221. 

Act  Pa.  May  29,  1901  (P.  L.  327), 
relating  to  the  sale  of  oleomargarine, 
is  constitution aL  Commonwealth  v. 
Caulfield  (1905)  61  A.  243,  211  Pa. 
644. 

Laws  S.  D.  1905,  c.  114,  §  11,  pro- 
viding that  "it  shall  be  unlawful  for 
any  person  to  sell,  offer  or  expose  for 
sale  any  article  of  prepared  foods  un- 
less the  true  name  of  the  manufacturer 
and  the  location  of  the  factory  where 
such  article  of  food  is  prepared  is  plain- 
ly printed  or  stenciled  on  the  package, 
box,  can,  carton  or  other  container," 
constitutes  an  unreasonable  interfer- 
ence with  interstate  and  foreign  com- 
merce. Jewett  Bros.  &  Jewett  v.  Small 
(S.  D.  1905)  105  N.  W.  73& 

The  provisions  of  Laws  Vt  1906,  No. 
182,  %  1,  making  it  punishable  to  keep 
with  intent  to  ship  out  of  the  state  for 
food  purposes  the  flesh  of  a  calf  which 
was  less  than  four  weeks  old,  or  weigh- 
ed less  than  50  pounds,  dressed  weight, 
when  killed,  are  not  within  the  police 
power  of  the  state,  since,  whatever 
may  be  the  extent  of  that  power  re- 
specting domestic  order,  morals,  health, 
and  safety,  It  cannot  be  exercised  over 
a  subject  confided  exclusively  to  the 
commercial  power  of  Congress,  and  are 
void  as  conflicting  with  the  commerce 
clause.  State  v.  Peet  (1908)  68  A.  661, 
80  Vt.  449. 

Laws  Vt  1906,  No.  182,  §  1,  provides 
that  a  person  who  sells  or  offers  to  sell, 
or  keeps  with  intent  to  sell,  for  food 
purposes,  or  ships  out  of  the  state,  or 
keeps  with  intent  to  ship  out  of  the 
state,  for  food  purposes,  the  flesh  of  a 
calf  which  was  less  than  four  weeks 
old,  or  weighed  less  than  50  pounds, 
dressed  weight,  when  killed,  shall  be 
imprisoned,  etc.  Held,  that  that  part 
of  the  statute  relating  to  the  keeping 
with  intent  to  sell  for  food  purposes  is 
to  be  construed  as  having  only  an  in- 
tra territorial  effect,  under  the  rule  that 
statutes  in  this  respect  which  use  gen- 
eral words  are  to  be  so  construed,  un- 
less they  clearly  indicate  a  different  in- 
tent, and  hence  such  part  of  the  stat- 


ute is  not  invalid  as  in  conflict  with 
the  interstate  commerce  clause    Id. 

Laws  Wash.  1899,  c  43,  §  30,  pro- 
hibiting the  sale  or  keeping  for  sale 
of  renovated  butter  unless  marked  as 
renovated  butter,  is  not  a  regulation 
of  interstate  commerce,  but  is  a  valid 
police  regulation.  Hathaway  v.  Mc- 
Donald (1902)  68  P.  376,  27  Wash. 
659,  91  Am.  St  Rep.  889. 

Acts  W.  Va.  1891,  c.  8  (Code  1899, 
p.  1115),  relating  to  the  sale  of  oleo- 
margarine and  adulterated  or  artificial 
butter,  without  the  same  being  then 
and  there  colored  pink,  is  in  contraven- 
tion of  the  Constitution  and  laws  of  the 
United  States.  State  v.  Bruce  (1904) 
47  S.  B.  146.  55  W.  Va.  384. 

165.  —  Traffic  in  original  packages. 

—A  state  has  no  right  to  restrain  the 
sale  in  original  packages  of  liquors 
brought  from  another  state  or  from  a 
foreign  country.  In  re  Beine  (C.  C. 
1890)  42  Fed.  545;  Tuchman  v.  Welch, 
Id.  548;  M.  Schandler  Bottling  Co.  v. 
Welch,  Id.  561;  U.  S.  v.  Fiscus  (D. 
C.  1890)  Id.  395;  State  v.  Intoxicat- 
ing Liquors  (1890)  82  Me.  558,  19 
Atl.  913. 

A  state  has  no  right  to  restrain  the 
sale  in  original  packages  of  liquors 
brought  from  another  state  or  from  a 
foreign  country.  In  re  Beine  (C.  C. 
1890)  42  Fed.  545;  Tuchman  v.  Welch, 
Id.  548;  M.  Schandler  Bottling  Co.  v. 
Same,  Id.  561;  U.  S.  ▼.  Fiscus  (D.  C. 
1890)  Id.  395. 

Laws  Iowa  1888,  c.  71,  which  pro- 
hibits the  sale  of  intoxicating  liquors 
within  the  state,  except  by  a  regis- 
tered pharmacist  holding  a  permit  to 
sell  for  certain  specified  purposes,  and 
repeals  Code  Iowa  1873,  §  1524,  which 
allowed  importers  of  foreign  liquors  to 
sell  the  same  in  original  packages,  is 
void,  in  so  far  as  it  prohibits  the  sale 
of  liquors  by  a  foreign  or  nonresi- 
dent importer  in  original  packages, 
being  in  conflict  with  the  interstate 
commerce  clause.  Leisy  v.  Hardin 
(1890)  135  U.  S.  100,  10  Sup.  Ct  681, 
34  L.  Ed.  128;    State  v.  Pfleajor  (1890) 

81  Iowa,  759,  46  N.  W.  1063. 

'  An  original  package  of  intoxicating 
liquors  was  transported  by  rail  from 
another  state,  and  upon  being  unloaded 
on  the  depot  platform,  and  before  de- 
livery to  the  consignee,  was  seized  un- 
der a  search  warrant  The  condemna- 
tion proceedings  were  begun  before  the 
enactment  by  congress  of  the  "Wilson 
Bill."  Held,  that  the  shipment  was  a 
lawful  act  of  interstate  commerce,  and 
the  liquors  were  not  liable  to  seizure 
under  the  law  of  Iowa  relating  to  in- 
toxicating liquors.  Leisy  v.  Hardin 
(1890)  135  U.  S.  100,  10  Sup.  Ct  681, 
34  L.  Ed.  128;   State  v.  Corrick  (1891) 

82  Iowa,  451,  48  N.  W.  808. 

The  provision  that  one  state  may  not 
interfere  with  the  transportation  of 
goods  in  interstate  commerce  is  not 
violated  by  a  state  law  regulating  the 
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Bale  of  intoxicating  liquors  in  original 
packages  after  transportation  in  inter- 
state commerce.  Vance  v.  W.  A.  Van- 
dercook  Co.  (1808)  18  Sup.  Ot  674, 
677,  170  U.  S.  438,  42  L.  Ed.  1100. 

Congress  could  lawfully  enact  the 
provisions  of  the  food  and  drugs  act 
(Act  June  30,  1906,  |  10  [Comp.  St. 
§  8726]),  under  which  adulterated  ar- 
ticles of  food,  the  subjects  of  interstate 
commerce,  may  be  confiscated  by  a 
proceeding  in  rem  in  the' federal  courts 
after  they  have  reached  their  destina- 
tion, and  there  remain  in  the  hands  of 
the  consignee  in  the  original  unbroken 
packages.     Hipolite  Egg  Co.  v.  U.  S. 

(1911)  31  Sup.  Ct  364,  220  U.  S.  45, 
55  L.  Ed.  864. 

The  use  of  the  words  "original  pack- 
ages" in  Laws  Kan.  1907,  c.  250,  mak- 
ing it  unlawful  to  sell,  offer  for  sale, 
or  deliver  black  powder  for  use  in  any 
coal  mines  in  the  state  except  in  origi- 
nal sealed  packages  containing  12% 
pounds  of  powder,  does  not  necessitate 
the  conclusion  that  the  statute  pro- 
hibits the  importation  of  black  powder 
from  other  states  in  other  than  12%- 
pound    packages.      Williams    v.    Walsh 

(1912)  32  Sup.  Ct.  137,  139,  222  U.  S. 
415,  56  L.  Ed.  253,  affirming  order  In 
re  Williams  (1908)  98  Pac  777,  79 
Kan.  212. 

The  requirement  that  the  name  and 
percentage  of  the  diluents  shall  be  stat- 
ed in  the  labels,  under  Code  Supp. 
Iowa  1907,  §§  5077a6-5077a24,  relating 
to  the  sale  in  the  state  of  concentrated 
commercial  feeding  stuffs,  does  not,  as 
applied  to  sales  by  importers  in  origi- 
nal packages,  amount  to  an  unconstitu- 
tional regulation  of  interstate  com- 
merce. Standard  Stock  Food  Co.  v. 
Wright  (1912)  32  Sup.  Ct.  784,  786, 
225  U.  S.  540,  56  L.  Ed.  1197. 

One  who  sells  oleomargarine  in  the 
original  package,  as  imported  into  the 
state  from  another  state,  is  not  sub- 
ject to  arrest  under  a  law  of  the  state 
in  which  the  sale  occurs  entirely  for- 
bidding the  sale  of  oleomargarine,  as 
such  statute  is  an  unconstitutional  in- 
terference with  interstate  commerce. 
In  re  Gooch  (C.  C.  1890)  44  Fed.  276, 
10  L.  R.  A.  830,  following  Leisy  v.  Har- 
din (1889)  135  U.  S.  100,  10  Sup.  Ct 
681,  34  L.  Ed.  128. 

Code  Md.  art.  27,  §  90,  providing  that 
no  person  shall  have  oleomargarine  in 
his  possession  with  intent  to  sell  the 
same,  or  shall  offer  the  same  for  sale, 
is,  as  to  original  packages  brought  from 
another  state,  an  interference  with  in- 
terstate commerce.  In  re  McAllister 
(C.  C.  1892)   51  Fed.  282. 

Acts  N.  C.  1891,  c.  331,  providing 
that  persons  selling  seed  in  packages 
unmarked  by  the  date  when  such  seed 
were  grown,  except  farmers  Belling 
seed  in  open  bulk  to  other  farmers  or 
gardeners,  shall  be  guilty  of  a  misde- 
meanor, is  unconstitutional  and  void  in 
so  far  as  it  applies  to  the  selling  of 
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seed  in  original  packages  imported  from 
another  state.  In  re  Sanders  (C.  C. 
1892)  52  Fed.  802, 18  L.  R.  A.  549. 

In  the  absence  of  proof  that  alum  in 
baking  powder  is  deleterious  to  health, 
Gen.  Laws  Minn.  1889,  c.  7,  |  1,  as 
amended  by  Gen.  Laws  Minn.  1891,  c 
119,  declaring  it  a  misdemeanor  to  sell 
baking  powder  containing  alum,  unless 
the  package  have  a  label  stating  that  it 
contains  alum,  violates  the  interstate 
commerce  clause  in  so  far  as  it  relates 
to  original  packages  imported  from  an- 
other state.  In  re  Ware  (C.  C.  1892) 
53  Fed.  783. 

The  Ohio  statute  of  March  7,  1890, 
prohibiting  the  manufacture  or  sale  of 
oleomargarine  unless  it  be  manufactur- 
ed and  sold  in  separate  and  distinct 
form,  and  in  such  manner  as  will  at 
once  advise  the  consumer  of  its  real 
character, — free  from  any  coloring  mat- 
ter or  other  ingredient  which  would 
cause  it  to  look  like  butter,— is  invalid 
as  a  regulation  of  interstate  commerce, 
in  so  far  as  it  would  prevent  the  sale 
of  oleomargarine,  colored  to  look  like 
butter,  in  the  original  packages  in 
which  it  is  imported  from  other  states. 
In  re  Worthen  (C.  C.  1893)  58  Fed. 
467. 

A  state  cannot  forbid  the  importation 
of  intoxicating  liquors,  either  under 
the  Wilson  act  of  1890,  or  independent- 
ly thereof;  and  one  who  merely  brings 
barrels  of  liquor  into  a  port  of  South 
Carolina,  and  unloads  them  on  the  dock, 
*  cannot  be  punished  under  the  state  "dis- 
pensary" law.  Ex  parte  Edgerton  (C. 
C.  1894)  59  Fed.  115. 

Though  a  state  is  bound  to  admit  in- 
toxicating liquor  imported  under  the 
laws  of  the  United  States  in  the  origi- 
nal cask  or  package,  yet  when  it  has 
been  sold  by  the  importer  in  the  origi- 
nal cask  or  package,  or  broken  up  for 
retail  sale,  it  becomes  subject  to  the 
state  laws,  and  may  be  taxed  or  the 
sale  of  it  prohibited.  State  v.  Allmond 
(Del.  1863)  2  Houst  612. 

Where  liquor  purchased  at  a  point 
outside  of  the  state  is  put  up  in  bottles 
securely  sealed,  and  packed  in  cases, 
boxes,  and  barrels,  and  so  transported 
to  a  point  within  the  state,  the  pro- 
hibition of  the  sale  of  such  liquor  after 
it  has  arrived  at  its  destination,  wheth- 
er of  the  unopened  bottles  taken  from 
the  boxes  and  barrels  in  which  they  are 
packed,  or  of  the  original  packages, 
themselves,  is  within  the  police  power 
of  the  state,  and  is  not  in  violation  of 
the  interstate  commerce  clause.  Col- 
lins v.  Hills  (1889)  77  Iowa,  181,  41 
N.  W.  571,  3  L.  R.  A.  110;  Leisy  v. 
Hardin  (1889)  78  Iowa,  286,  43  N.  W. 
188;  State  v.  Bowman  (1889)  78  Iowa, 
519,  43  N.  W.  302. 

An  injunction  forbidding  the  sale  of 
intoxicating  liquors  at  a  certain  place 
in  the  state  is  violated  by  a  sale  at 
that  place  of  liquors  in  the  original 
packages  in  which  they  were  purchas- 


Commerce) 


CONSTITUTION 


Art.  1,  §  8,  cl.  3 


ed  outside  of,  and  transported  into, 
the  state.  Grusendorf  v.  Howat  (1889) 
77  Iowa,  187,  41  N.  W.  573,  follow- 
ing Collins  v.  Hills  (1889)  77  Iowa, 
181,  41  N.  W.  571,  8  L.  R.  A.  110. 

Laws  Kan.  1907,  c.  250,  forbidding 
the  sale  or  delivery  for  use  at  any  coal 
mine  of  black  powder  except  in  origi- 
nal packages,  is  not  unconstitutional 
as  conflicting  with  the  commerce  clause 
as  to  a  package  imported  from  the 
state  of  Missouri.  Ex  parte  Williams 
(Kan.  1908)  98  P.  777. 

R.  S.  Me.  c  27,  prohibiting  the  illegal 
sale  of  intoxicating  liquors  and  impos- 
ing penalties  therefor,  does  not  apply 
to  s ale 8  by  an  importer  in  the  original 
packages  in  which  the  liquors  were  im- 
ported from  a  foreign  country.  State 
v.  Intoxicating  Liquors  (1890)  82  Me. 
558.  19  Atl.  913. 

While  a  locked  and  sealed  box  freight 
car  containing,  besides  other  goods,  a 
quantity  of  intoxicating  liquors,  in 
possession  of  a  railroad  company  as  a 
common  carrier,  was  in  transit  from 
Massachusetts,  through  New  Hamp- 
shire, to  Maine,  and,  before  its  arrival 
in  Maine,  proceedings  were  commenced, 
under  the  laws  of  that  state,  for  seizure 
of  the  liquors,  and,  under  a  warrant 
issued  therein,  the  car,  after  its  arrival, 
was  broken  open,  and  the  liquors  seized. 
Held  that,  the  transportation  of  the 
liquors  being  commerce  between  the 
states,  the  process  for  their  seizure 
while  they  were  in  the  possession  of  the 
carrier,  and  before  the  package  was 
broken  or  delivered  to  the  consignee, 
was  void.  State  v.  Intoxicating  Liq- 
uors (1891)  83  Me.  158,  21  Atl.  840. 

St.  Mass.  1911,  c.  397,  providing  that 
a  barrel  of  sweet  potatoes  shall  weigh 
150  pounds,  does  not  affect  interstate 
commerce,  since  it  does  not  prohibit 
selling  in  the  original  package  or  the 
selling  by  weight,  but  merely  requires 
that  when  the  sale  is  by  barrel  it  shall 
weigh  150  pounds.  Commonwealth  v. 
Gussman  (1913)  102  N.  E.  342,  215 
Mass.  349. 

Acts  Md.  1847,  c.  193,  prohibiting  the 
sale  of  spirituous  liquors  on  the  Sab- 
bath day,  was  intended  to  embrace  only 
the  licensed  tavern  keepers  and  the 
licensed  retailers  of  spirituous  liquors 
and  cordials  therein  designated.  The 
act  has  no  application  to  the  importer, 
who  is  authorized  to  sell  spirituous 
liquors  in  the  form  in  which  they  were 
imported,  without  obtaining  a  license 
from  the  state  of  Maryland  by  force  of 
the  constitution  of  the  United  States, 
as  expounded  in  the  case  of  Brown  v. 
State  (1827)  25  U.  S.  (12  Wheat.)  419, 

6  L.  Ed.  678.    Bode  v.  State  (Md.  1848) 

7  GUI.  326. 

Any  state  law  attempting  to  prevent 
the  sale  of  oleomargarine  imported 
from  another  state  by  one  having  a 
United  States  license,  and  intended  for 
sale  in  the  original  packages  bearing 
the  United  States  revenue  stamp,  is 
void  as  an  interference  with  interstate 
commerce.    Waterbury  v.  Egan  (N.  Y. 


1898)  3  Misc.  Rep.  355,  23  N.  Y.  Supp. 
115. 

Act  Aug.  2,  1886, -having  declared 
oleomargarine  to  be  a  salable  article, 
and  having  regulated  its  sale,  Act  Pa. 
May  21,  1885,  in  so  far  as  it  prohibits 
the  sale  of  oleomargarine  imported  in- 
to that  state  in  original  packages,  is  in 
conflict  with  the  interstate  commerce 
clause,  and  is  therefore  void  to  that 
extent.  Commonwealth  v.  Paul  (1890) 
9  Pa.  Co.  Ct.  R.  196. 

Act  Pa.  March  13,  1887,  {  17,  pun-, 
ishing  the  sale  of  liquors  to  minors  and 
to  persons  of  known  intemperate  hab- 
its, even  as  applied  to  sales  in  original 
packages,  is  not  an  interference  with 
interstate  commerce,  within  the  deci- 
sion in  Leisy  v.  Hardin  (1890)  135  U. 
S.  100,  10  Sup.  Ct.  681,  34  L.  Ed.  128. 
Commonwealth  v.  Silverman  (1890) 
138  Pa.  St.  642,  21  Atl.  13. 

The  agent  of  a  orewing  company  lo- 
cated in  another  state  who  sells  said 
company' 8  beer  in  the  original  packages 
to  minors  and  men  of  known  intem- 
perate habits  can  be  indicted  under  Act 
Pa.  May  13,  1887.  Commonwealth  v. 
Zelt  (1891)  138  Pa.  St  615,  21  Atl. 
7,  11  L.  R.  A.  602;  Same  v.  Silverman 
(1891)  138  Pa.  St.  642,  21  Atl.  13. 

Act  Pa.  May  21,  1885,  §  3  (P.  L.  22), 
is  void,  as  affecting  interstate  com- 
merce, so  far  as  it  attempts  to  impose 
a  penalty  for  the  sale  in  Pennsylvania, 
by  an  agent  of  a  Rhode  Island  corpo- 
ration, of  oleomargarine  manufactured 
in  Rhode  Island,  and  sold  in  the  orig- 
inal package  in  which  it  was  shipped 
from  Rhode  Island,  said  package  being 
marked,  branded,  and  stamped,  and  said 
agent  having  paid  the  tax  as  wholesale 
dealer  in  oleomargarine,  as  required 
by  the  United  States  laws.  Common- 
wealth v.  Schollenberger  (1892)  12  Pa. 
Co.  Ct.  R.  442;  Id.  (1893)  12  Pa.  Co. 
Ct.  R.  535,  2  Pa.  Dist  R.  244. 

Gen.  St.  R.  I.  c.  79,  prohibiting  the 
sale  and  keeping  for  sale  of  intoxicating 
liquors,  is  invalid,  as  applied  to  import- 
ers of  original  packages.  State  v.  Am- 
ery  (1878)  12  R.  I.  64. 

A  sale  by  a  retail  merchant  of  a 
sealed  package  of  tobacco  purchased 
from  a  wholesaler  and  manufacturer 
without  the  state,  and  containing  cig- 
arette papers  in  violation  of  law,  did 
not  involve  any  question  of  interstate 
commerce.  State  v.  Sbragia  (1909)  119 
N.  W.  290,  138  Wis.  579. 

Laws  Wis.  1907,  c.  557,  provides 
that  no  person  shall  sell,  offer  for  sale, 
or  have  possession  with  intent  to  sell 
any  of  the  syrups  specified  therein,  or 
any  molasses  or  glucose,  unless  it  be 
true  to  the  name  under  which  it  is  sold, 
and  as  defined  in  the  standards  of  puri- 
ty promulgated  by  the  Secretary  of  Ag- 
riculture, and  unless  the  original  recep- 
tacle be  distinctly  branded  or  labeled 
with  the  true  name  of  its  contents,  and 
that  no  person  shall  offer  for  sale,  or 
have  possession  with  intent  to  sell,  any 
syrup  or  molasses  mixed  with  glucose, 
unless  the  original  receptacle  be  dis- 
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tinctly  branded  or  labeled  so  as  to 
plainly  show  the  true  name  of  the  in- 
gredients thereqf.  It  then  prescribes 
that  a  mixture  containing  not  over  50 
per  cent  of  glucose  shall  be  labeled 
and  sold  as  "Maplo  Sugar  and  Glucose/' 
etc.,  and  that  not  containing  oyer  75 
per  cent,  as  "Glucose  Flavored  with 
Maple  Syrup,"  etc.  Held,  as  against 
objection  that  such  statute  violated 
rights  secured  by  the  federal  Constitu- 
tion to  sell  an  imported  article  in  cans, 
unbroken  original  packages,  that  such 
statute  did  not  prohibit  the  sale  in  orig- 
inal packages  of  the  articles  embraced 
in  the  -regulation,  and  is  only  intended 
to  be  operative  on  the  articles  men- 
tioned when  they  have  passed  out  of 
the  channels  of  interstate  commerce 
and  come  to  rest  in  the  state  and  are 
mingled  with  the  rest  of  property  in 
the  state.  McDermott  v.  State  (Wis. 
1910)  126  N.  W.  888. 

(D)  Transportation 

166.  Property— In  general— Where  a 

state  statute,  unconstitutional  because 
repugnant  to  the  constitutional  author- 
ity of  congress  to  regulate  commerce, 
seeks  to  exact  conditions  for  allowing 
the  passage  or  carriage  of  persons  or 
freight  through  it  into  another  state, 
the  nature  of  the  exaction  is  not  chang- 
ed by  adding  to  it  similar  conditions  for 
allowing  transportation  wholly  within 
the  state.  In  re  State  Freight  Tax 
(1872)  82  U.  8.  (15  Wall)  232,  21  L. 
Ed.  146. 

Where  a  railroad  extends  through 
several  states,  and  is  incorporated  in 
each,  it  is,  as  far  as  concerns  the  reg- 
ulation of  its  business  within  the  state, 
a  domestic  corporation;  and  the  estab- 
lishment of  a  board  of  railroad  commis- 
sioners, with  power  to  regulate  traffic, 
fix  charges,  and  prevent  discrimina- 
tions (Act  March  11,  1884)  but  pro- 
hibited from  interfering  with  charges 
for  transportation  of  persons  or  prop- 
erty from  one  state  to  another  (Act 
March  15,  1884),  is  not  invalid  as  being 
a  regulation  of  interstate  commerce. 
Stone  v.  Farmers'  Loan  &  Trust  Co. 
(1886)  116  U.  S.  307,  6  Sup.  Ct.  334, 
388,  1191,  29  L.  Ed.  636;  Same  v.  Illi- 
nois Cent  R.  Co.  (1886)  116  U.  S. 
347,  6  Sup.  Ct.  348,  29  L.  Ed.  636; 
Same  v.  New  Orleans  &  N.  E.  R.  Co. 
(1886)  116  U.  S.  352,  6  Sup.  Ct.  349, 
391,  29  L.   Ed.  636. 

Any  state  statute  which  in  its  direct 
lesult  regulates  the  interstate  transpor- 
tation of  a  single  individual  carrier  vio- 
lates the  commerce  clause.  Louisville 
&  N.  R.  Co.  v.  Eubank  (1902)  22  Sup. 
Ct.  277,  282,  184  U.  S.  27,  46  L.  Ed. 
416. 

Congress  could  properly  enact,  as  a 
regulation  of  commerce,  so  much  of 
the  Hepburn  Act  June  29,  1906  (Com p. 
St.  {  8563[6]),  as  forbids  a  carrier 
from  transporting  articles  or  commodi- 
ties in  interstate  commerce  when  they 
have  been  manufactured,  mined,  or 
produced  by  the  carrier,  or  under  its 
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authority,  and,  at  the  time  of  trans- 
portation, such  carrier  has  not,  in  good 
faith,  before  the  act  of  transportation, 
dissociated  itself  therefrom,  or  when 
the  carrier  owns  the  article  or  com- 
modity to  be  transported,  in  whole  or 
in  part,  or  when  the  carrier,  at  the 
time  of  transportation,  has  an  interest 
therein,  direct  or  indirect,  in  a  legal  or 
equitable  sense,  although,  by  existing 
state  legislation,  such  carrier  may  have 
a  lawful  right  of  ownership  of  or  as- 
sociation with  the  articles  or  commodi- 
ties upon  which  these  provisions  oper- 
ate. U.  S.  v.  Delaware  &  EL  Co. 
(1909)  29  Sup.  Ct  527,  213  U.  S.  366, 
53  L.  Ed.  836,  reversing  judgment  and 
decree  (C.  C.  1908)  164  Fed.  215. 

The  effect  on  interstate  commerce  of 
requiring  under  state  authority  that  an 
interstate  carrier  move  local  freight 
between  private  spurs  in  the  same  city 
is  so  indirect  that  it  cannot  be  deemed 
to  deprive  the  carrier  of  rights  secur- 
ed by  the  commerce  clause.  Louisville 
&  N.  R.  Co.  v.  Higdon  (1914)  34  Sup. 
Ct.  948,  234  TJ.  S.  592,  58  L.  Ed.'  1484, 
affirming  judgment  (1912)  148  S.  W. 
26,  149  Ky.  321. 

Act  Miss.  March  11,  1884.  providing 
for  the  regulation  of  freight  on  rail- 
roads in  the  state,  is  a  regulation  of 
commerce  between  the  states.  Farm- 
ers' Loan  &  Trust  Co.  v.  Stone  (C.  C. 
1884)  20  Fed.  270,  decree  reversed 
Stone  v.  Farmers'  Loan  &  Trust  Co. 
(1886)  6  Sup.  Ct  334,  116  U.  S.  307, 
29  L.  Ed.  636. 

Acts  Ark.  1907,  p.  453,  to  regulate 
freight  transportation  by  railroad  com- 
panies doing  business  in  the  state  of 
Arkansas,  is  unconstitutional,  in  that 
its  provisions  were  clearly  intended  to 
apply  to  interstate  shipments  as  well 
as  intrastate  shipments,  and  it  is  there- 
fore an  interference  with  interstate 
commerce.  St.  Louis,  L  M.  ft  S.  Ry. 
Co.  v.  Hampton  (C.  C.  1908)  162  Fed. 
693,  decree  reversed  Hampton  v.  St 
Louis,  I.  M.  &  S.  A.  Co.  (1913)  33 
Sup.  Ct.  263,  227  U.  S.  456,  57  L 
Ed.  596. 

Michigan  Railroad  Commission  Act 
(Pub.  Acts  1909,  No.  300,  as  amended 
by  Pub.  Acts  1911,  No.  139)  held  to 
require  receipt  and  transportation  of 
freight  locally  consigned  between  points 
in  the  same  city  or  town,  whether  from 
another  railroad  or  not,  and  such  as  is 
offered  at  any  junction  or  transfer 
point  for  delivery  on  sidings,  without 
reference  to  where  the  shipment  origi- 
nated. Grand  Trunk  Ry.  Co.  of  Can- 
ada v.  Michigan  Railroad  Commission 
(D.  C.  1912)  198  Fed.  1009. 

A  Railroad  Commission's  order  to 
enforce  Pub.  Acts  Mich.  1911,  No.  139, 
relating  to  intercity  transportation  of 
car  load  freight,  held  not  invalid  as  a 
matter  of  law  as  an  interference  with 
interstate  commerce.    Id. 

A  state  law  regulating  the  shipment 
of  freight  to  points  in  other  states  is 
in  violation  of  the  commerce  clause. 
Carton  v.  Illinois  Cent  R.  Co.  (1889 
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69  Iowa,  148,  18  N.  W.  67,  44  Am. 
Rep.  672. 

Laws  Minn.  1913,  c.  483,  prohibiting 
shipment  of  cream  over  any  railroad  in. 
the  state  for  a  greater  distance  than 
65  miles,  held  to  apply  to  shipments 
arising  without  and  terminating  within 
the  state,  and  void  as  an  unreasonable 
interference  with  interstate  commerce. 
State  v.  Chicago  Great  Western  R.  Co. 
(Minn.  1914)  147  N.  W.  109. 

Gen.  St  Minn.  1913,  |  4498.  requir- 
ing a  tag  in  each  car*  showing  the  quan- 
tity of  grain,  held  not  applicable  to 
shipments  originating  in  another  state. 
Farmers'  Elevator  Co.  of  Lansford,  N. 
D.,  v.  Great  Northern  Ry.  Co.  (Minn. 
1915)  154  N.  W.  954. 

Laws  1908,  c.  122,  providing  that  a 
foreign  railroad  corporation  engaged  in 
business  in  a  state  shall  forfeit  its 
right  to  engage  in  intrastate  commerce 
within  the  state  on  removing  any  ac- 
tion against  it  in  the  state  court  to  the 
federal  court,  is  not  invalid  under  the 
commerce  clause,  on  the  ground  that 
the  prohibition  of  intrastate  commerce 
will  affect  injuriously  the  interstate 
commerce  of  the  corporation,  as  the 
whole  earnings  of  the  corporation  from 
all  sources  must  be  taken  as  the  basis 
for  measuring  the  reasonableness  of 
the  interstate  rates,  and  deprivation  of 
profits  from  domestic  business  will  re- 
duce the  gross  earnings,  since  the  stat- 
ute does  not  deal  with  the  regulation 
of  rates,  but  with  the  right  to  engage 
in  domestic  business.  State  v.  Louis- 
ville &  N.  R.  Co.  (1910)  51  South.  918, 
97  Miss.  35,  Ann.  Cas.  1912C,  1150. 

The  fact  that  a  railroad  company  car- 
ries interstate  freight  would  not  de- 
prive the  state  courts  of  jurisdiction  to 
compel  it  to  switch  cars  for  a  shipper 
on  an  industrial  siding.  Dunlap  Lum- 
ber Co.  v.  Nashville,  C.  &  St.  L.  Ry. 
Co.  (Tenn.  1914)  165  S.  W.  224. 

167. Bills  of  lading.— Kirov's  Dig. 

Ark.  |  530,  providing  that  bills  of  lad- 
ing may  be  transferred  in  writing  there- 
on and  the  transferee  shall  be  deemed 
the  owner  of  the  goods  specified  there, 
in  and  no  goods  shall  be  delivered  ex- 
cept on  surrender  of  bills  of  lading,  and 
section  531,  making  a  violation  of  the 
preceding  section  a  criminal  offense  and 
authorizing  a  person  aggrieved  by  a 
violation  to  recover  the  damages  sus- 
tained, are  not,  when  applied  to  inter- 
state traffic,  in  conflict  with  the  com- 
merce clause,  and  are  valid,  in  the  ab- 
sence of  congressional  legislation  on 
the  subject;  the  object  of  the  statute 
being  to  enforce  the  existing  duty  of 
the  carrier  to  deliver  property  specified 
in  a  bill  of  lading  to  the  legal  holder 
thereof.  Arkansas  Southern  Ry.  Co.  v. 
German  Nat  Bank  (1906)  92  S.  W. 
522,  77  Ark.  482,  113  Am.  St.  Rep.  160. 

Laws  Kan.  1893,  c.  100,  making  spec- 
ifications of  weights  in  bills  of  lading 
issued  by  railroads  conclusive  is  not 
unconstitutional,  as  assuming  to  regu- 
late    commerce    between    the    states. 


Missouri,  K.  A  T.  Ry.  Co.  v.  Simon- 
son  (1902)  68  P.  653,  64  Kan.  802,  57 
L.  R.  A.  765,  91  Am.  St  Rep.  248.     / 

Massachusetts  Uniform  Bills  of  Lad- 
ing Act  providing  what  effect  domestic 
indorsements  shall  have  on  foreign  bills 
of  lading,  is  not  an  interference  with 
interstate  commerce.  Roland  M.  Baker 
Co.  v.  Brown  (1913)  100  N.  E.  1025, 
214  Mass.  196. 

Code  Miss.  1906,  §  4851,  providing 
that  every  bill  of  lading  acknowledging 
the  receipt  of  property  for  transporta- 
tion shall  be  conclusive  evidence  in  the 
hands  of  a  bona  fide  holder,  as  against 
the  carrier  issuing  it,  that  the  property 
had  been  received,  is  not  invalid  as  a 
regulation  of  interstate  commerce. 
Yazoo  &  M.  V.  R.  Co.  v.  G.  W.  Bent 
&  Co.  (Miss.  1908)  47  So.  805. 

168.  —  Refusal  to  receive  freight. 

— Where  a  car  of  lumber  tendered  to  a 
railroad  company  for  transportation 
was  found  to  have  been  properly  load- 
ed, the  carrier  was  liable  for  the  penal- 
ty imposed  by  Code  N.  C.  1883,  §  1964, 
as  amended  by  Laws  1903,  c.  444, 
for  refusal  to  receive  the  same  for 
transportation,  notwithstanding  the  car 
was  to  be  shipped  out  of  the  state. 
Currie  v.  Raleigh  &  A.  Air  Line  R.  Co. 
(1904)  47  S.  E.  654,  135  N.  C.  535. 

Revisal  N.  C.  1905,  5  2631,  providing 
a  penalty  for  refusal  to  accept  freight 
for  shipment,  is  not  invalid  as  applying 
to  interstate  traffic,  the  gist  of  the  of. 
fense  being  the  carrier's  refusal  to  re- 
ceive the  goods  for  shipment,  which  is 
an  act  done  wholly  within  the  state, 
and  no  part  of  the  act  of  transporta- 
tion. Reid  &  Beam  v.  Southern  Ry. 
Co.  (1908)  63  S.  E.  112,  149  N.  C.  423. 

Revisal  N.  C.  1905,  §  2631,  imposing 
a  penalty  for  a  carrier's  refusal  to  re- 
ceive freight  for  shipment,  as  applied 
to  an  intrastate  shipment,  and  in  ab- 
sence of  specific  action  by  Congress  or 
the  Interstate  Commerce  Commission, 
is  not  invalid  as  a  regulation  of  inter- 
state commerce,  though  it  may  indi- 
rectly affect  interstate  commerce.  Gar-  f 
rison  v.  Southern  Rv.  Co.  (1909)  64  S. 
E.  578,  150  N.  C.  575. 

That  Revisal  N.  C.  1905,  §  2631,  may 
in  certain  cases  affect  interstate  ship- 
ments, does  not  invalidate  it,  but  merely 
gives  an  additional  excuse  to  the  car- 
rier for  nonperformance.    Id. 

Revisal  N.  C.  1905,  f  2631,  imposing 
a  penalty  upon  railroad  companies  for 
refusing  to  accept  freight  for  shipment, 
Is  not  unconstitutional  when  applied  to 
an  interstate  shipment1;  not  being  an 
interference  with  or  burden  upon  in- 
terstate commerce.  Reid  v.  Southern 
Ry.  Co.  (1910)  69  S.  E.  618,  153  N.  C. 
490. 

169.  —  Delays  in  general.— The  rule 
of  the  railroad  commissioners  making 
a  carrier  liable  to  a  shipper  in  the  sum 
of  $1  for  each  day  a  loaded  car  is  de- 
tained has  no  application  to  interstate 
commerce,  and  cannot  legally  be  so 
applied  as  to  directly  and   materially 
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burden  it  State  7.  Atlantic  Coast  Line 
B.  Co.  (1908)  47  So.  9tJ8,  66  Fla.  617. 

The  state,  in  the  exercise  of  its  po- 
lice power,  may  enforce  reasonable  reg- 
ulations to  prevent  unnecessary  delays 
in  the  transportation  of  grain  within 
its  borders;  whether  the  shipment  be 
regarded  as  intrastate  or  interstate  in 
character.  Oneida  Farmers'  Shipping 
Ass'n  v.  St  Joseph  &  Q.  I.  Ry.  Co. 
(1913)  133  P.  883,  90  Kan.  204. 

A  shipper  may  sue  under  Gen.  St 
Kan.  1909,  §  7205,  to  recover  a  penalty 
for  delays  in  the  transportation  of  grain 
in  car  load  lots  between  two  points 
within  the  state,  though,  unknown  to 
the  shipper,  there  existed  between  the 
carrier  and  the  owner  of  the  elevator 
to  which  the  grain  was  consigned  an 
arrangement  giving  the  latter  milling 
in  transit  privileges  on  grain,  when 
reshipped  to  points  outside  the  state. 
Id. 

Gen.  St  Kan.  1909,  §  7205,  giving  a 
shipper  a  right  of  action  against  a  car- 
rier for  a.  penalty  for  delays  in  the 
transportation  of  grain,  held  a  proper 
exercise  of  police  power,  and  not  to 
place  an  unreasonable  burden  upon  in- 
terstate commerce.     Id. 

_  m 

Code  N.  C.  §  1967,  imposing  a  penal- 
ty on  railroad  companies  for  the  deten- 
tion of  freight  more  than  five  days  after 
delivery  for  shipment  without  the  con- 
sent of  the  shipper,  as  regards  freight 
to  be  shipped  to  another  state,  does 
not  conflict  with  the  interstate  com- 
merce clause,  since  its  enforcement 
would  expedite,  and  not  obstruct,  inter- 
state traffic.  Bagg  v.  Wilmington,  O. 
&  A.  R.  Co.  (1891)  109  N.  O.  279,  14 
S.  E.  79,  14  L.  R.  A.  596,  distinguish- 
ing McGwigan  v.  Wilmington  &  W.  R. 
Co.  (1886)  95  N.  C.  432. 

Where  any  part  of  the  transportation 
of  freight  from  one  point  in  the  state 
to  another  point  therein  is  outside  of 
the  state,  the  shipment  is  interstate 
traffic,  and  is  not  within  Revisal  N.  C. 
1905,  §  2632,  imposing  a  penalty  on  a 
carrier  for  its  failure  to  transport 
freight  within  a  reasonable  time.  Da- 
vis v.  Southern  Ry.  Co.  (1908)  60  S. 
E.  722,  147  N.  C.  68. 

Act  S.  C.  (Laws  1904,  p.  671),  enti- 
tled "An  act  to  prevent  delays  in  the 
transportation  of  freight  by  railroads 
in  this  state,"  providing,  by  section  1, 
that  railroads  doing  business  in  the 
state  shall  transport  freight,  received 
for  -"transportation  within  the  state," 
without  greater  delay  than  specified, 
and  declaring  a  penalty  for  noncom- 
pliance, does  not  apply  to  interstate 
commerce,  and  so  does  not  cover  a 
case  of  transportation  partly  out  of 
the  state;  the  delay  occurring  wholly 
out  of  the  state  (citing  Words  and 
Phrases,  vol.  8,  pp.  7503,  7504).  Hunt- . 
er  v.  Charleston  &  W.  C.  Ry.  Co.  (1908) 
62  S.  E.  13,  81  S.  C.  169. 

The  statute  subjecting  railroads  to 
penalties  for  delay  in  shipment  of 
freight  within  the  state  is  not  a  burden 
on   interstate    commerce,   though   rail- 
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roads  are  liable  for  those  delays  in  in- 
terstate shipments  which  occur  wholly 
within  the  state,  as  the  statute  instead 
.of  creating  a  burden,  aids  such  com- 
merce by  seeking  to  compel  perform- 
ance by  the  carrier  of  its  duty  to  deliv- 
er freight  with  reasonable  diligence. 
Traynham  v.  Charleston  &  W.  C.  By. 
Co.  (1911)  71  S.  E.  813. 

170.  — —  Furnishing  cars.— When  ap- 
plied to  interstate  shipments,  the  pro- 
vision of  Rev.  St  Tex.  arts.  4497-4500, 
as  amended  by  Acts  1899,  p.  67,  which 
penalizes  the  failure  of  a  railway  com- 
pany to  furnish  cars  to  a  shipper  with- 
in a  certain  number  of  days  after  the 
latter's  requisition  in  writing  in  the  sum 
of  $25  per  day  for  each  car  not  bo  fur- 
nished, and  admits  of  no  excuse  except 
such  as  arises  from  "strixes  or  other 
public  calamity,"  is  an  unconstitutional 
regulation  of  interstate  commerce. 
Houston  &  T.  C.  R.  Co.  v.  Mayes 
(1906)  26  Sup.  Ct  491,  493,  201  U.  S. 
321,  50  L.  Ed.  772,  reversing  judg- 
ment (1904)  83  S.  W.  53,  36  Tex.  Civ. 
App.  606. 

Interstate    commerce    is    unconstitu- 
tionally regulated  by  Kirby's  Dig.  Ark. 
§§  6803,  6804,  making  it  the  carrier's 
duty  to  supply  cars  to  shippers  on  de- 
mand, under  which  a  carrier  will  either 
be  compelled  to  desist  from  the  inter- 
change  of   car 8   with  connecting  lines 
for  the   purpose  of  moving  interstate 
commerce  because  of  a  refusal  of  tbe 
state  courts  to  permit  it  to  avail  itself, 
as  causing  and  excusing  its  default,  of 
the  rules  and  regulations  adopted  for 
the  interchange  of  cars  by  the  Ameri- 
can Railway  Association,  which  govern 
90  per  cent  of  tbe  railways  in  the  Unit- 
ed States,  or  will  be  obliged  to  conduct 
such  business  with  the  certainty  of  be- 
ing  subjected   to   the   heavy  penalties 
provided    by    the    statute.      St   Louis 
Southwestern     R.     Co.     v.     Arkansas 
(1910)  30  Sup.  Ct  476,  480,  217  U.  S. 
136,  54  L.  Ed.  698,  29  L.  R.  A.  (N.  S.) 
802,  reversing  judgment  (1907)  107  3. 
W.  1180,  85  Ark.  311,  122  Am.  St  Rep. 
33. 

An  interstate  railway  carrier  which 
has  refused  to  furnish  cars  for  intra- 
state transportation,  as  required  by 
Act  Ark.  April  19, 1907  (Laws  1907,  pp. 
454,  463)  §|  1,  17,  cannot  test  the  con- 
stitutionality of  such  statute,  as  af- 
fecting interstate  commerce,  in  a  suit  in 
equity  to  enjoin  the  bringing  of  actions 
at  law  to  recover  the  penalties  pre- 
scribed for  violations  of  its  provisions, 
where,  as  construed  by  the  highest  state 
court,  the  provisions  of  the  statute 
which  affect  interstate  commerce  are 
separable  from  the  remaining  provi- 
sions, and  it  permits  any  reasonable  ex- 
cuse for  a  failure  to  furnish  cars  on 
demand  to  be  interposed  in  the  actions 
at  law.  Hampton  v.  St.  Louis,  I.  M.'  & 
S.  Ry.  Co.  (1913)  33  Sup.  Ct  283,  227 
U.  S.  456,  57  L.  Ed.  596. 

An  order  of  the  state  railroad  com- 
mission requiring  a  carrier,  on  demand 
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of  a  carrier  or  shipper,  to  switch  empty 
cars  from  any  connection  with  an  in- 
terstate railroad  to  a  designated  side 
track  within  its  own  terminals  to  be 
loaded  with  goods  for  interstate  com- 
merce and  to  move  the  same  back  to 
the  competitor's  line,  is  invalid  as  a 
regulation  of  interstate  commerce.  Illi- 
nois Cent  R.  Go.  v.  De  Fuentes  (1915) 
35  Sup.  Ct  275,  236  U.  S.  157,  59  L. 
Ed.  517. 

Requiring  an  interstate  railroad  to 
furnish  cars  for  shippers  within  a  rea- 
sonable time  after  demand  required  by 
Hard's  Rev.  St  111.  1913,  c.  114,  §  84, 
held  not  to  directly  burden  interstate 
commerce  so  as  to  render  the  statute 
invalid.  Illinois  Cent.  R.  Co.  v.  Mul- 
berry Hill  Coal  Co.  (1915)  35  Sup.  Ct 
760,  238  TJ.  S.  275,  59  L.  Ed.  1306,  af- 
firming judgment  Mulberry  Hill  Coal 
Co.  v.  Illinois  Cent  R.  Co.  (1912)  100 
N.  E.  151,  257  111.  80. 

Act  Ala.  Feb.  28,  1907  (Acts  1907,  p. 
225),  requiring  railroad  companies  to 
supply  shippers  with  freight  cars,  held 
a  burden  upon  Interstate  commerce,  in 
violation  of  the  commerce  clause.  Cen- 
tral of  Georgia  Ry.  Co.  v.  Groesbeck  & 
Armstrong  (Ala.  1912)  57  So.  380. 

A  rule  of  the  Railroad  Commission 
requiring  a  carrier  to  furnish  cars  for 
intrastate  shipments  promptly  upon  re- 
quest is  not  void  as  imposing  a  burden 
upon  interstate  commerce,  even  if  it  in- 
directly or  incidentally  affects  to  a  lim- 
ited degree  interstate  business,  where 
it  does  not  directly  burden  it  South- 
ern Ry.  Co.  v.  Melton  (1909)  65  S.  E. 
665,  133  Ga.  277. 

A  state  statute  requiring  railroads  to 
furnish  cars  within  a  reasonable  time 
for  the  transportation  of  property 
offered  is  not  violative  of  the  commerce 
clause.  Mulberry  Hill  Coal  Co.  v.  Illi- 
nois Cent  R.  Co.  (1912)  100  N.  E.  151, 
257  111.  80. 

Laws  Kan.  1905,  c.  345,  imposing  a 
penalty  of  $1  per  day  on  each  car  for 
delay  in  furnishing  freight  cars  order- 
ed, and  to  permit  no  excuse  therefor 
except  "strikes,  unavoidable  accidents, 
and  other  public  calamities,"  is  not  in- 
valid, but  a  reasonable  police  regulation 
imposing  no  considerable  burden  on  in- 
terstate commerce.  Patterson  v.  Mis- 
souri Pac.  Ry.  Co.  (Kan.  1908)  94  P. 
138. 

Sess.  Laws  Okl.  1905,  c.  10,  art  2, 
|  2,  imposing  on  a  railroad  the  penalty 
of  $1  a  day  for  failure  to  furnish  cars 
within  four  days  after  request,  but  ex- 
cusing a  company  in  case  of  certain  un- 
avoidable casualties,  is  not  an  infringe- 
ment of  the  interstate  commerce  clause. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Beatty 
(Okl.  1911)  118  P.  367. 

The  Legislature  may  prescribe  a  pen- 
alty for  the  failure  of  railroads  to  fur- 
nish cars  for  the  shipment  of  freight, 
although  the  shipment  in  contemplation 
is  to  be  an  interstate  shipment  Hous- 
ton &  T.  C.  R.  Co.  v.  Everett  (Tex.  Civ. 
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App.  1905)  86  S.  W.  17,  judgment  re- 
versed (Sup.  1905)  89  S.  W.  761. 

R  S.  Tex.  1895,  art.  4497,  requiring 
railway  companies  to  supply  cars,  with- 
out preference,  at  the  point  indicated  in 
an  application  therefor,  within  a  rea- 
sonable time,  not  to  exceed  six  days, 
from  the  receipt  thereof,  applies  to  in- 
terstate shipments.  Texas  &  P.  Ry. 
Co.  v.  Smith  (Tex.  Civ.  App.  1905)  118 
S.  W.  1118. 

R.  S.  Tex.  1895,  arts.  4497,  4499,  im- 
posing a  penalty  on  carriers  for  delay 
in  furnishing  cars  for  shipments,  are  in- 
valid under  the  federal  Constitution,  as 
an  interference  with  interstate  com- 
merce. Texas  &  P.  Ry.  Co.  v.  Allen 
(Tex.  Civ.  App.  1906)  98  S.  W.  450, 
judgment  reversed  Allen  v.  Texas  &  P. 
Ry.  Co.  (Tex.  1907)  101  S.  W.  792. 

A  rule  promulgated  by  the  State  Cor- 
poration Commission  required  railway 
companies  to  furnish  cars  of  the  requir- 
ed kind  upon  four  days'  application,  and 
provided  for  a  forfeiture  for  each  day's 
default  By  another  rule  the  commis- 
sion reserved  the  right  at  any  time  or 
under  any  circumstances  to  suspend  the 
operation  of  the  rules  whenever  justice 
might  demand.  Held,  that  the  rule  was 
unreasonable  and  void  as  applied  to 
shipments  to  points  outside  the  state. 
Southern  Ry.  Co.  v.  Commonwealth 
(Va.  1908)  60  S.  E.  70. 

171.  —  Route  for  shipment.— Rule 

44  of  the  Railroad  Commission  of  the 
state  of  Arkansas,  which  provides  that, 
"in  case  of  failure  on  the  part  of  the 
shipper  to  give  routing  instructions,  it 
shall  be  the  duty  of  the  railroad  re- 
ceiving the  shipment  to  forward  it  via 
such  route  as  will  make  the  lowest 
rate,"  as  applied  to  interstate  ship- 
ments, is  unconstitutional  as  an  inter- 
ference with  interstate  commerce.  St 
Louis  &  S.  F.  R.  Co.  v.  Allen  (C.  C. 
1910)  181  Fed.  710. 

22  St  at  Large  S.  C.  p.  120,  pro- 
viding that  a  common  carrier  shall  pay 
a  penalty  of  $500  for  shipping  freight 
by  a  route  other  than  that  designated 
by  the  shipper,  is  unconstitutional  when 
applied  to  goods  shipped  from  a  foreign 
state,  as  in  violation  of  the  interstate 
commerce  clause.  Lowe  v.  Seaboard 
Air  Line  Ry.  Co.  (1902)  41  S.  E.  297, 
63  S.  C.  248,  90  Am.  St.  Rep.  678. 

172.  — —  Delivery  of  tars  or  freight. 
— An  order  of  a  state  corporation  com- 
mission compelling  a  railway  company 
engaged  in  interstate  commerce  to  de- 
liver cars  containing  interstate  ship- 
ments beyond  its  right  of  way  to  a  pri- 
vate siding  is  an  unlawful  interference 
with  interstate  commerce,  whether 
viewed  as  an  assertion  by  the  commis- 
sion of  its  general  powers  over  car- 
riers, pr  of  its  power  to  make  the  or- 
der in  a  particular  case  in  favor  of  a 
given  person  or  corporation.  McNeill 
v.  Southern  Ry.  Co.  (1906)  26  Sup.  Ct. 
722,  725,  202  U.  S.  543,  50  L.  Ed.  1142, 
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modifying  decree  Southern  R»  Co. .  v. 
Greensboro  Ice  &  Goal  Go.  (G.  0. 1904) 
134  Fed.  82. 

The  rule  of  a  state  railroad  commis- 
sion under  which  a  per  diem  penalty 
may  be  exacted  from  a  carrier  for  delay 
in  delivering  cars  to  the  consignee  at 
the  termination  of  interstate  transpor- 
tation amounts  to  an  unreasonable  bur- 
den upon  interstate  commerce,  where 
the  requirement  of  such  rule  as  to  the 
delivery  of  the  cars  "within  twenty- 
four  hours  after  arrival,  computing 
from  7  a.  M.  the  day  following  the  ar- 
rival," is  absolute,  and  makes  no  al- 
lowance whatever  for  any  justifiable 
and  unavoidable  cause  for  failure  to  de- 
liver. Yazoo  &  M.  V.  R.  Go.  v.  Green- 
wood Grocery  Co.  (1913)  33  Sup.  Ct 
213,  227  TJ.  S.  1,  57  L.  Ed.  389,  re- 
versing judgment  (1910)  50.  So.  450,  96 
Miss.  403. 

Where  car  loads  of  coal  are  shipped 
from  one  state  into  another,  an  order 
of  a  state  corporation  commission  di- 
recting the  railroad  company  to  place 
the  cars  on  a  certain  track  for  unload- 
ing, as  requested  by  the  consignee,  is 
void  as  an  interference  with  interstate 
commerce.  Southern  Ry.  Co.  v. 
Greensboro  Ice  &  Coal  Co.  (O.  O.  1904) 
134  Fed.  82,  modified  McNeill  v.  South- 
ern R.  Co.  (1906)  26  Sup.  Ct  722,  202 
U.  S.  543,  50  L.  Ed.  1142. 

The  State  Railroad  Commission  may 
fix  reciprocal  demurrage  rules,  making 
the  carrier  liable  for  delays  in  delivery 
of  interstate  shipments  after  arrival  at 
the  point  of  consignment,  since  this  im- 
poses no  additional  duty  on  the  carrier, 
but  merely  compels  the  fulfillment  of  a 
duty  that  is  an  incident  to  the  contract 
of  carriage,  and  is  in  aid  of  commerce, 
rather  than  an  obstruction  to  it,  and 
operates  after  the  transportation  is 
completed.  Yazoo  &  M.  V.  R.  Co.  ▼. 
Greenwood   Grocery   Co.    (Miss.   1H1U) 

51  So.  450. 

Revisal  N.  C.  1905,  §  2633.  requiring 
a  carrier  to  inform  a  consignee  of  the 
freight  charges  and  to  deliver  the 
freight  on  tender  or  payment  of  the 
charges,  subject  to  a  penalty  for  fail- 
ure to  do  so,  is  not  an  interference  with 
interstate  commerce  in  case  of  an  in- 
terstate, shipment  Harrill  Bros.  v. 
Southern  Ry.  (1907)  57  S.  E.  383,  144 
N  C  532. 

A  state  regulation  intended  to  facili- 
tate the  receipt  and  delivery  of  freight 
by  enlarging  the  carrier's  facilities,  is 
not  an  interference  with  interstate  com- 
merce. North  Carolina  Corp.  Commis- 
sion v.  Southern  Ry.  Co.  (1909)  66  S. 
E.  427,  151  N.  C.  447. 

The  state,  in  the  exercise  of  its  po- 
lice power,  may  confer  on  an  adminis- 
trative agency  power  to  make  reason- 
able regulations  concerning  the  place, 
manner,  and  time  of  delivery  of  mer- 
chandise moving  in  interstate  com- 
merce.    Id. 

Acts  17th  Leg.  Called  Sess.  Tex.  p. 
35,  imposing     a  penalty  on  a  railroad 
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company  for  refusing  to  deliver  freight 
upon  the  payment  or  tender  of  the 
charges  shown  in  the  bill  of  lading,  is 
not  unconstitutional  as  a  regulation  of 
interstate  commerce,  though  applied  to 
freight  shipped  from  a  point  without 
the  state.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Dwyer  (1890)  75  Tex.  572,  12  S.  W. 
1001;  Ft.  Worth  &  D.  Ry.  Co.  v.  Iil- 
lard    (Tex.  Giv.  App.  1890)   16  S.  W. 

654. 

Acts  17th  Leg.  Called  Sess.  Tex.  p. 
35,  imposing  a  penalty  on  a  carrier  for 
refusing  to  deliver  freight  on  tender  of 
the  charges  specified  in  the  bill  of  lad- 
ing, is  not  an  attempted  regulation  of 
the  interstate  commerce  law,  but  a 
valid  police  regulation,  which  the  state 
has  a  right  to  pass.  Gulf,  C.  &  S.  F. 
Ry.  Co.  v.  Nelson  (1893)  4  Tex.  Civ. 
App.  345,  23  S.  W.  732 

Though  Rev.  Civ.  St.  Tex.  art.  4258a, 
requiring  railroad  companies  to  deliver 
freight  on  tender  by, the  owner  of  the 
freight  charges,  as  shown  by  the  bill  of 
lading,  applies  to  shipments  from  out- 
side the  state,  it  is  not  repugnant  to, 
or  superseded  by,  the  interstate  com- 
merce act.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
McCown  (Tex.  Civ.  App.  1894)  25  8. 
W.  435. 

173.  —  Connecting  oarriers-— Laws 
Or.  1907,  p.  82,  f  27,  requiring  all  rail- 
roads to  switch  for  a  reasonable  com- 
pensation, and  to  deliver  without  dis- 
crimination or  unreasonable  delay  any 
freight  or  cars,  loaded  or  empty,  des- 
tined to  any  point  on  their  tracks  or 
connecting  lines,  includes  interstate  as 
well  as  intrastate  commerce,  and  makes 
exchange  of  all  kinds  of  freight  manda- 
tory on  connecting  railroads  and  is  in- 
valid as  interfering  with  interstate 
commerce,  and  an  order  of  the  State 
Railroad  Commission  to  enforce  the 
provision  is  invalid.  Southern  Pac  Co. 
v.  Campbell  (G.  C.  1911)  189  Fed.  696. 

R.  S.  Mo.  1889,  |  944,  making  a  com- 
mon carrier  receiving  goods  for  ship- 
ment liable  for  his  own  or  a  connect- 
ing carrier's  negligence,  if  construed  to 
operate  outside  the  state,  would  be  an 
attempt  to  regulate  interstate  com- 
merce. McCann  v.  Eddy  (Mo.  1894) 
27  S  W  541. 

Civ.  Code  S.  O.  1902,  §§  1710,  2176, 
and  Laws  S.  O.  1903,  Act  No.  1  (24 
St  at  Large,  p.  1),  requiring  a  carrier 
to  trace  freight  shipped  over  it  or  a 
connecting  carrier,  and  making  the  car- 
rier liable  for  shipments  over  it  and 
connecting  lines  unless  it  produces  a 
receipt  from  a  connecting  carrier,  and 
making  a  bill  of  lading  prima  facie  evi- 
dence of  liability  for  loss  or  damage 
tp  goods  in  transit,  are  not  regulations 
of  interstate  commerce  and  unconsti- 
tutional. Skipper  v.  Seaboard  Air  Line 
Rv.  (1906)  55  S.  E.  454,  75  S.  C.  276, 
7  L.  R.  A.  (N.  S.)  388. 

Code  S.  C.  1902,  {  2176,  makes  the 
initial  carrier  liable  for  loss  of  goods 
shipped   over   its   line  and  connecting 
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lines  unless  a  receipt  in  writing  is  pro- 
duced from  the  connecting  carrier. 
Held,  that  the  act  is  not  unconstitu- 
tional, as  seeking  to  impose  any  burden 
on  interstate  commerce.  Jonesville 
Mfg.  Co.  v.  Southern  Ry.  (1907)  58  S. 
E.  422,  77  S.  C.  480. 

Act  S.  C.  May  ljt,  1903  (24  St  at 
Large,  o.  1),  making  each  carrier  the 
agent  of  its  connecting  carrier  from 
whom  it  receives  freight,  and  liable  for 
freight  lost,  damaged,  or  destroyed  by 
such  connecting  carrier,  is  invalid,  as 
violation  of  the  interstate  commerce 
clause.  Winslow  Bros.  &  Go.  v.  Atlan- 
tic Coast  Line  R.  Co.  (1908)  60  S.  E. 
709,  79  S.  C.  344. 

Civ.  Code  S.  C.  1912,  §  2574,  making 
connecting  carriers  agents  of  each  oth- 
er, and  liable  upon  any  contract  of 
shipment  made  by  any  such  carrier, 
held  constitutional  as  to  shipments  en- 
tirely within  the  state.  Glenn  v.  At- 
lantic Coast  Line  R.  Co.  (1914)  80  S. 
E.  898,  96  S.  C.  357. 

Act  Tez.  March  13,  1905  (Laws 
1905,  c.  25),  providing  that  when 
freight  has  been  transported  by  two 
or  more  railroad  corporations  operat- 
ing within  the  state  or  having  an  agent 
therein,  or  partly  by  one  or  more  of 
them,  suit  for  damages  may  be  brought 
against  any  one  or  all  of  the  carriers 
in  any  court  of  competent  jurisdiction 
in  any  county  in  which  either  does 
business  or  has  an  agent,  is  not  in- 
valid as  to  an  interstate  carrier  as  im- 
posing burdens  on  interstate  commerce. 
Texarkana  &  Ft  S.  By.  Co.  v.  Shivel 
&  Stewart  (Tex.  Civ.  App.  1908)  114 
S.  W.  196. 

174. Express.— That  the  delivery 

wagons  of  express  companies  operating 
in  New  York  and  using  the  public 
streets  were  engaged  in  interstate 
commerce  did  not  make  them  immune 
from  the  operation  of  general  ordi- 
nances adopted  under  Greater  New 
'  York  Charter  (Laws  1901,  c.  466)  §  50, 
granting  to  the  board  of  aldermen 
power  to  regulate  the  use  of  the 
streets  for  animals,  vehicles,  etc,,  and 
to  make  all  such  regulations  with  ref- 
erence to  the  running  of  stages,  trucks, 
and  cars  as  might  be  necessary  for  the 
convenient  use  and  accommodation  of 
the  streets,  etc.  Barrett  v.  City  of 
New  York  (C.  C.  1910)  183  Fed.  793. 

Code  of  Ordinances  of  New  York,  c. 
.  7,  art.  3,  §  322,  requiring  a  bond  of 
express  drivers  for  each  licensed  ve- 
hicle, conditioned  for  the  safe  and 
prompt  delivery  of  all  packages,  par- 
cels, and  other  articles,  was  a  legiti- 
mate exercise  of  the  city's  police  pow- 
er and  applicable  to  wagons  of  express 
companies  engaged  in  interstate  com- 
merce. Barrett  v.  City  of  New  York 
(C.  C.  1911)  189  Fed.  268. 

As  it  is  the  general  duty  of  a  carrier 
by  express  to  deliver  parcels  received 
by  it  to  the  consignee  at  his  residence 
or  place  of  business,  Burns'  Ann.  St 
Ind.  1901,  |  3312a,  requiring  express 


Companies  to  deliver  express  matter 
"to  persons  to  whom  the  same  is  di- 
rected" within  the  limits  of  cities  hav- 
ing a  specified  population,  merely  re- 
quires the  carrier,  under  compulsion 
of  a  penalty,  to  observe  its  general 
duty,  and  is  not  invalid  as  an  attempt 
to  regulate  interstate  commerce.  Unit- 
ed States  Express  Co.  v.  State  (1905) 
73  N.  E.  101,  164  Ind.  196. 

Acts  Ind.  1901,  c.  62  (Burns'  Ann. 
St  1901,  |  3312a),  imposing  a  penalty 
on  an  express  company  refusing  to  de- 
liver express  matter,  is  not  merely  in 
aid  of  the  common  law  requiring  car- 
riers of  goods  to  make  personal  deliv- 
ery and  if  the  act  were  so  construed  as 
applied  to  interstate  •  shipments,  it 
would  be  a  regulation  of  interstate 
commerce  and  in  conflict  with  the  pow- 
er of  regulation  reposed  in  the  Inter- 
state Commerce  Commission.  State  v. 
Adams  Express  Co.  (Ind.  1908)  85  N. 
E.  966,  denying  rehearing  (1908)  85 
N.  E.  337. 

The  New  York  Sunday  laws,  so  far  as 
they  attempt  to  interfere  with  the 
right  of  an  express  company  to  trans- 
act its  interstate  business  on  Sunday, 
are  void.  Dinsmore  v.  Police  Board 
of  New  York  (N.  Y.  1882)  12  Abb.  N. 
C.  436;  Adams  Exp.  Co.  v.  Same  (N. 
Y.  1883)  65  How.  Prac.  72. 

Although,  under  the  New  York  Sun- 
day laws,  the  interstate  business  of  an 
express  company  may  not  be  interfered 
with,  it  is  otherwise  as  to  business  in 
connection  with  merchandise  as  to 
which  New  York  is  the  initial  or  ter- 
minal point  The  delivery  of  nonper- 
ishable  articles  may  be  prohibited  on 
Sunday.    Id. 

Interstate  commerce  held  not  inter- 
fered with  in  violation  of  the  commerce 
clause  by  requiring  domestic  railroad 
company  to  grant  same  facilities  and 
accommodations  to  an  express  company 
aft'oidod  another  express  company  pur- 
suant to  R.  S.  Tex.  1911,  art.  6616. 
Trinity  &  B.  V.  Ry.  Co.  v.  Empire  Ex- 
press Co.  (Tex.  Civ.  App.  1914)  173 
S.  W.  217. 

175. Limitation  of  and  exemp- 
tion from  liability.— A  state  statute  de- 
claring that  a  common  carrier  accept- 
ing goods  for  transportation  to  a  point 
beyond  its  own  terminus  assumes  an 
obligation  for  their  safe  carriage  to 
that  point,  unless  otherwise  provided 
by  a  written  contract  signed  by  the 
shipper  (Code  Va.  1887,  §  1295),  mere- 
ly establishes  a  rule  of  evidence,  and 
does  not  restrict  the  right  of  the  car- 
rier to  limit  his  obligation  by  contract, 
and  hence  is  not,  as  applied  to  inter- 
state commerce,  a  regulation  thereof 
so  as  to  be  void.  Richmond  &  A.  R. 
Co.  v.  R.  A.  Patterson  Tobacco  Co. 
(1898)  18  Sup.  Ct  335,  169  U.  S.  311, 
42  L.  Ed.  759.  affirming  (1896)  24  S. 
E.  261,  92  Va.  670. 

R.  S.  Mo.  1889,  §  944,  providing  that 
where  property  was  received  by  a  com- 
mon carrier  for  interstate  carriage,  or 
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where  a  railroad  issued  receipts  in  this 
state,  it  should  be  liable  for  any  loss 
or  injury  caused  by  its  negligence  or 
that  of  any  other  common  carrier,  con- 
strued by  the  supreme  court  of  the 
state  as  not  preventing  a  carrier  en- 
gaged in  interstate  commerce  from  re- 
ceiving shipments  upon  through  bills  of 
lading  from  limiting  its  liability,  but  aa 
providing  the  form  of  contract  for  in- 
terstate carriage,  was  not  unconstitu- 
tional as  imposing  a  burden  on  inter- 
state commerce.  Missouri,  K.  &  T. 
Ry.  Co.  v.  McCann  (1899)  19  Sup.  Ct 
765,  758,  174  U.  8.  580,  43  L.  Ed.  1093. 

The  imposition  upon  the  initial  or  any 
connecting  carrier  by  Code  Ga.  1895, 
gg  2317,  2318,  as  a  condition  of  avail- 
ing itself  of  a  valid  contract  of  exemp- 
tion from  liability  beyond  its  own  line, 
of  the  duty  of  tracing  the  freight,  and 
informing  the  shipper,  in  writing,  when, 
where,  and  how,  and  by  which  carrier 
the  freight  was  lost,  damaged,  or  de- 
stroyed, and  of  giving  the  names  of  the 
parties  and  their  official  positions,  if 
any,  by  whom  the  truth  of  the  facts 
set  out  in  the  information  can  be  es- 
tablished, is,  when  applied  to  an  inter- 
state shipment,  a  violation  of  the  com- 
merce clause.  Central  of  Georgia  Ry. 
Co.  v.  Murphey  (1905)  25  Sup.  Ct 
218,  219,  196  U.  S.  194,  49  L.  Ed.  444, 
2  Ann.  Cas.  514,  reversing  judgment 
(1903)  43  S.  E.  265,  116  Ga,  863,  60 
Ll  R.  A.  817. 

A  state  may  regulate  and  prohibit 
limitations  in  bills  of  lading  issued  in 
the  state  by  a  railroad  company,  though 
the  freight  is  to  be  transported  to  oth- 
er states.  Kansas  City  S.  Ry.  Co.  v. 
Board  of  Railroad  Com'rs  (C.  C.  1901) 
106  Fed.  353,  affirmed  (1903)  23  Sup. 
Ct  214,  187  U.  S.  617,  47  L.  Ed.  333. 

Code  Iowa,  §  1308,  prohibiting  cor- 
porations engaged  in  transporting  goods 
or  passengers  from  limiting  their  lia- 
bility as  common  carriers  by  contract, 
is  not,  as  to  shipments  within  the  state, 
a  regulation  of  interstate  commerce, 
and  hence  it  is  valid.  Hart  v.  Chicago 
&  N.  W.  Ry.  Co.  (1886)  69  Iowa,  485, 
29  N.  W.  597. 

The  provision  of  Const.  Ky.  g  196, 
that  no  common  carrier  shall  be  per- 
mitted to  contract  for  relief  from  its 
common-law  liability  is  not  a  regula- 
tion of  interstate  commerce.  Ohio  & 
M.  Ry.  Co.  v.  Tabor  (1895)  98  Ky. 
503,  32  S.  W.  168;  Id.  (1896)  36  S. 
W.  18. 

Const  Ky.  g  196,  providing  that  no 
common  carrier  shall  be  permitted  to 
contract  for  relief  from  its  common- 
law  liability,  applies  to  a  contract  for 
shipment  into  another  state,  where  the 
contract  is  made,  and  is  to  be  partly 
performed,  in  Kentucky.  Ohio  &  M. 
Ry.  Co.  v.  Tabor  (1896)  98  Ky.  503,  36 
S.  W.  18. 

A  stipulation  as  to  carriage  of  freight 
within  the  state,  limiting  the  liability 
of  a  carrier  to  its  own  line,  has  no  an* 
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plication  to  interstate  shipments. 
Dodge  v.  Chicago,  St  P.,  M.  &  O.  Ry. 
Co.  (Minn.  1910)  126  N.  W.  627. 

The  designation  of  a  typewriter,  dic- 
tionary, wearing  apparel,  trunk,  and 
personal  effects  as  emigrant  movables 
was  not  a  violation  of  the  Interstate 
Commerce  Act  and  that  act  does  not 
prevent  the  state  from  enforcing  its 
regulations  against  limitation  of  lia- 
bility by  carriers.  O'Connor  v.  Great 
Northern  Ry.  Co.  (Minn.  1912)  136 
N.  W.  743. 

The  validity  of  a  limited  liability 
contract  of  a  carrier,  in  so  far  as  it 
relates  to  interstate  commerce,  is  gov- 
erned by  the  federal  law,  and  not  by 
the  law  of  the  state.  O'Connor  v. 
Great  Northern  Ry.  Co.  (1913)  139  N. 
W.  618,  120  Minn.  359. 

R.  S.  Mo.  1889,  g  944,  providing,  as 
construed  by  the  supreme  court,  that 
a  carrier  contracting  to  transport  prop- 
erty beyond  the  terminus  of  its  line 
cannot  exempt  itself  from  liability  for 
the  negligence  of  the  carrier  complet- 
ing the  transportation,  is  not  repug- 
nant to  the  commerce  clause.  McCann 
v.  Eddy  (1895)  133  Mo.  59,  33  &  W. 
71. 

R.  S.  Mo.  1889,  g  944,  providing  that 
when  a  railroad  company  issues  bills 
of  lading  in  Missouri,  it  shall  be  liable 
for  any  loss,  damage,  or  injury  to  the 
property  caused  by  its  negligence  or 
the  negligence  of  any  other  carrier, 
when  construed  as  depriving  a  carrier 
of  the  right  to  contract  for  a  limitation 
of  its  liability  beyond  its  own  line,  is 
not  in  conflict  with  the  commerce 
clause.  Western  Sash  &  Door  Co.  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1903)  76 
S.  W.  998,  177  Mo.  641. 

Interstate  Commerce  Act  Feb.  4, 
1887,  g  20,  as  amended  by  Act  June 
29,  1906,  g  7  (Comp.  St  g  8592  [11]), 
provides  that  any  common  carrier,  etc., 
on  receiving  property  for  interstate 
transportation,  shall  issue  a  receipt  or 
bill  of  lading  therefor,  and  be  liable  to 
the  holder  for  any  loss,  damage,  or  in- 
jury to  the  property  caused  by  the  com- 
mon carrier,  etc.,  and  no  contract,  re- 
ceipt etc.,  shall  exempt  the  carrier 
from  the  liability  hereby  imposed. 
Held,  that  Congress  has  constitutional 
power  to  regulate  the  right  of  public 
or  common  carriers  of  interstate  com- 
merce to  contract  and  section  20  is 
constitutional.  Greenwald  v.  Weir 
(1908)  111  N.  Y.  Supp.  235,  59  Misc. 
Rep.  431. 

A  limitation  of  liability  in  a  receipt 
for  an  express  package  is  invalid,  as 
to  an  interstate  shipment  Silverman 
▼.  Weir  (1909)  114  N.  Y.  Supp.  6. 

The  Pennsylvania  rule  that  a  com- 
mon carrier  cannot  contract  for  ex- 
emption from  or  limitation  of  liability 
arising  from  his  negligence  or  that  of 
his  servant  is  applicable  to  commerce 
between  Pennsylvania  and  other  states, 
and  the  contrary  rule  permitting  a  lhn- 
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itation  of  liability  applied  by  the  fed- 
eral courts  is  not  binding  upon  the 
courts  of  this  state,  in  the  absence  of 
congressional  action  upon  the  subject. 
Windolph  v.  Adams  Express  Go.  (1911) 
48  Pa.  Super.  Ct.  304. 

Civ.  Code  S.  C.  1902,  §  1710,  in  so 
far  as  it  imposes  on  a  common  carrier 
the  duty  to  trace  shipments  as  a  condi- 
tion of  exertion  from  liability  for 
loss,  is  not  unconstitutional,  as  a  viola- 
tion of  the  interstate  commerce  clause. 
Winslow  Bros.  &  Co.  v.  Atlantic  Coast 
Line  R.  Co.  (1908)  60  S.  B.  709,  79 
S.  C.  344. 

B.  S.  Tex.  art.  278,  prohibiting  do- 
mestic carriers  on  land  within  the  state, 
or  on  waters  entirely  within  the  body 
of  the  state,  from  limiting  their  com- 
mon-law liability  by  contract,  does  not 
affect  interstate  carriage  or  traffic.  Mis- 
souri Pac.  By.  Co.  v.  Harris  (1882)  1 
White  &  W.  Civ.  Cas.  Ct  App.  {  1260. 

Act  Tex.  March  4,  1891,  §  1  et  seq., 
providing  that  any  stipulation  in  a 
contract  shall  be  void  which  limits  the 
period  in  which  to  sue  thereon  to  less 
than  two  years,  or  which  requires  no- 
tice of  claim  for  damages  to  be  given 
within  less  than  90  days  after  the 
damage,  is  applicable  to  interstate  ship- 
ments, and  is  not  void  as  being  a  regu- 
lation and  interference  therewith. 
Gulf,  O.  &  S.  F.  By.  Co.  v.  Eddins 
(1894)  7  Tex.  Civ.  App.  116,  26  S.  W. 
161. 

Act  Tex.  March  4,  1891,  prohibiting 
contracts  limiting  the  time  within  which 
an  action  thereon  may  be  brought  to  a 
shorter  period  than  two  years,  applies 
to  actions  growing  out  of  contracts  for 
interstate  shipments.  Galveston,  H. 
A  S.  A.  By.  Co.  v.  Johnson  (Tex.  Civ. 
App.  1895)  29  8.  W.  428. 

Act  Tex.  March  4,  1891,  rendering 
it  unlawful  to  make  any  contract  limit- 
ing the  period  in  which  to  sue  to  a 
shorter  one  than  two  years,  and  pro- 
viding that  no  stipulation  requiring  no- 
tice of  damage  to  be  given  in  less  than 
ninety  days  shall  be  valid,  does  not 
violate  the  commerce  clause,  so  far  as 
it  is  applicable  to  contracts  of  car- 
riers for  the  transportation  of  live 
stock,  though  it  may  indirectly  affect 
contracts  for  interstate  shipments. 
Armstrong  v.  Galveston,  H.  &  S.  A. 
By.  Co.  (Tex.  Civ.  App.  1895)  29  S. 
W.  1117. 

Act  Tex.  March  4,  1891,  forbidding 
the  making  of  any  contract  limiting 
the  time  in  which  to  sue  to  less  than 
two  years,  is  binding  in  the  case  of  a 
contract  for  interstate  shipment,  it  not 
being  a  regulation  of  interstate  com- 
merce. Beeves  v.  Texas  &  P.  By. 
Co.  {1895)  11  Tex.  Civ.  App.  514,  32 
S.  W.  920;  Galveston,  H.  &  S.  A.  By. 
Co.  v.  Herring  (Tex.  Civ.  App.  1896) 
36  S  W.  129. 

A  state  statute  prohibiting  common 
carriers  from  limiting  their  common- 
law  liability  by  contract  is  not  in  it- 
self  a   regulation   of   interstate    com- 


merce, when  applied  to  an  interstate 
shipment,  which  will  enable  the  carrier 
to  so  limit  its  liability  on  goods  shipped 
to  a  point  without  the  state.  Pittman 
v.  Pacific  Exp.  Co.  (1900)  59  S.  W. 
949,  24  Tex.  Civ.  App.  595. 

The  statute  prohibiting  common  car- 
riers from  limiting  their  liability  by 
stipulations  in  a  bill  of  lading  is  valid, 
as  applied  to  contracts  for  interstate 
transportation  of  property.  Galveston, 
H.  &  S.  A.  By.  Co.  v.  Fales  (1903)  77 
S.  W.  234,  33  Tex.  Civ.  App.  457. 

The  Texas  statute  prohibiting  rail- 
way companies  from  limiting  the  com- 
mon-law liability  by  provisions  in  the 
bill  of  lading  does  not  prohibit  car- 
riers of  interstate  commerce  from  do- 
ing so.  Gulf,  C.  &  S.  F.  By.  Co.  v. 
Brackett-Fielder  Mill  &  Grain  Co. 
(Tex.  Civ.  App.  1914)  162  S.  W.  1191.    . 

Code  Va.  |  1295,  providing  that  a 
common  carrier  accepting  anything  for 
transportation  directed  to  a  destination 
beyond  its  line  shall  be  deemed  to  as- 
sume obligation  for  its  safe  carriage  to 
such  destination,  unless,  at  the  time  of 
such  acceptance,  it  be  released  from 
such  liability  by  contract  in  writing, 
signed  by  the  owner,  is  not  a  regula- 
tion of  commerce.  Richmond  &  A.  B. 
Co.  v.  B.  A.  Patterson  Tobacco  Co. 
(1896)  92  Va.  670,  24  S.  E.  261. 

176.  —  Adjustment  and  payment  of 
claims.— Penalizing  the  failure  to  ad- 
just and  pay  within  a  specified  time 
claims  for  loss  or  damage,  as  is  done 
by  Act  S.  C.  Feb.  23,  1903  (24  St.  at 
Large,  p.  81)  §  2,  does  not  unlawfully 
interfere  with  interstate  commerce, 
even  as  applied  to  shipments  from 
without  the  state,  where  the  statute  is 
construed  by  the  state  courts  as  affect- 
ing only  the  liability  of  carriers  doing 
business  in  the  state,  for  property  lost 
or  damaged  while  in  their  possession. 
Atlantic  Coast  Line  B.  Co.  v.  Mazursky 
(1910)  30  Sup.  Ct.  378,  216  U.  S.  122, 
54  L.  Ed.  411,  affirming  judgments 
Charles  v.  Atlantic  Coast  Line  B.  Co. 
(1907)  58  S.  E.  927;  McTeer  v.  South- 
ern Express  Co.  (1907)  58  S.  E.  930; 
Mazursky  v.  Atlantic  Coast  Line  B. 
Co.  (1907)  78  S.  C.  331,  58  S.  E.  931; 
Von  Lehe  v.  Atlantic  Coast  Line  B.  Co. 
(1907)  78  S.  C.  167,  168,  59  S.  E.  1135. 

Gen.  St.  Minn.  1913,  §  4316,  penaliz- 
ing failure  of  a  carrier  to  make  settle- 
ment of  claims  within  the  time  therein 
stated,  does  not  apply  to  interstate 
transactions.  Farmers'  Elevator  Co. 
of  Lansford,  N.  D.,  v.  Great  Northern 
By.  Co.  (1915)  154  N.  W.  954,  131 
Miss.  152. 

Laws  Miss.  1908,  c.  196,  prescribing 
a  penalty  of  $25  to  be  recovered  by  a 
shipper  from  a  railroad  that  fails  to 
settle,  within  a  prescribed  time,  his 
claim  for  damages  to  freight,  is  not  void 
as  a  regulation  of,  or  interference  with, 
interstate  commerce.  Mobile  &  O.  B. 
Co.  v.  Greenwald  &  Champenois  (Miss. 
1913)  61  So.  426. 

Bevisai  N.  C.  1905,  §  2634,  subjecting 
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a  carrier  to  a  penalty  for  failure  to  ad- 
just and  pay  a  claim  for  loss  of  or  dam- 
age to  property  within  the  time  pre- 
scribed, does  not  impose  an  unlawful 
burden  on  interstate  commerce.  Ra- 
leigh Iron  Works  v.  Southern  Ry.  Co. 
(1008)  62  S.  E.  595,  148  N.  C.  469. 

Act  S.  O.  1903  (24  St  at  Large,  p. 
81),  providing  a  penalty  of  $50  to  be 
paid  the  consignee  by  a  carrier  doing 
business  in  the  state,  for  failure  to  ad- 
just and  pay  within  a  certain  time  a 
claim  for  loss  of  freight  while  in  its 
possession,  is  not  unconstitutionl  as  an 
interference  with  interstate  commerce, 
even  in  case  of  an  interstate  shipment. 
Charles  v.  Atlantic  Coast  Line  R.  Co. 

(1907)  58  S.  E.  927,  78  S.  C.  36;  Ma- 
zursky  v.  Same  (S.  C.  1907)  58  S.  E. 
931;  Von  Lehe  v.  Same  (1907)  59 
S.  E.  1135,  78  S.  C.  168. 

Act  S.  C.  Feb.  23,  1903  (24  St.  at 
Large,  p.  1),  imposing  a  penalty  on  a 
carrier  failing  to  adjust  and  pay  within 
a  specified  time  a  claim  for  loss  of 
freight  while  in  its  possession,  is  not 
unconstitutional,  as  an  interference 
with  interstate  commerce.  De  Lorme 
v.  Atlantic  Coast  line  R.  Co.  (1908)  60 
S.  E.  440,  79  S.  C.  370. 

Act  S.  C.  Feb.  23,  1903  (24  St.  at 
Large,  p.  81),  imposing  a  penalty  of 
$50  to  be  paid  the  consignee  by  a  car- 
rier doing  business  within  the  state  for 
failure  to  adjust  and  pay  a  claim  for 
loss  of  freight  while  in  its  possession 
within  a  specified  time,  is  not  uncon- 
stitutional as  an  attempt  to  regulate 
interstate  commerce.  Winslow  Bros. 
&  Co.   v.  Atlantic  Coast  Line  R.  Co. 

(1908)  60  S.  E.  709,  79  S.  C.  344. 
Act  S.  C.  1903  (24  St  at  Large,  p. 

81),  providing  a  penalty  to  be  paid 
the  consignee  by  a  carrier  for  failure 
to  adjust  and  pay  within  a  certain  time 
a  claim  for  loss  of  freight  while  in  its 
possession,  does  not  violate  the  inter- 
state commerce  clause,  in  case  of  a 
shipment  from  out  of  the  state  into 
it,  part  of  which  was  delivered  by  the 
final  carrier  to  the  consignee  at  desti- 
nation, so  that,  in  the  absence  of  ex- 
planation, it  is  presumed  the  loss  oc- 
curred while  the  goods  were  in  the 
possession  of  such  carrier,  from  whom 
recovery  of  the  penalty  is  sought.  Col- 
leton Mercantile  &  Mfg.  Co.  v.  Atlantic 
Coast  Line  R.  Co.  (S.  C.  1908)  62 
S.  E.  6. 

Civ.  Code  S.  C.  1912,  §  2573,  imposing 
a  penalty  for  the  failure  of  carriers  to 
adjust  claims  for  overcharges  of  freight, 
or  injuries  to  property,  promptly,  held 
not  to  unlawfully  regulate  or  unreason- 
ably burden  interstate  commerce. 
Varnville  Furniture  Co.  v.  Charleston 
&  W.  C.  Ry.  Co.  (S.  C.  1913)  79  S.  E. 
700. 

The  state  statute  providing  a  penalty 
for  failure  of  a  railroad  company  to 
adjust  claims  for  loss  of  or  damage  to 
property  is  invalid  so  far  as  concerns 
interstate  shipments.  Trakas  v.  South- 
ern Ry.  Co.  (S.  C.  1915)  86  S.  E.  492. 

R.   S.  Tex.  1911,  art  5714,   relating 
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to  contracts  requiring  notice  of  claim 
within  a  specified  time  as  a  condition 
precedent  to  the  right  to  sue,  held  in- 
applicable to  a  contract  for  the  trans- 
portation of  interstate  commerce.  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Bracht 
(Tex.  Civ.  App.  1915)  172  S.  W.  1116. 

177.  —  Charges.— A  statute  of  a 
state  which  requires  each  railroad  com- 
pany annually  to  fix  its  rates  for  the 
transportation  of  passengers  and 
freight,  and  to  cause  a  printed  copy  of 
the  rates  to  be  put  up  at  all  stations, 
and  imposing  a  penalty  for  failure  so  to 
do,  or  for  charging  a  higher  rate  than 
is  posted,  is  a  mere  police  regulation, 
and  does  not  interfere  with  interstate 
commerce.  Chicago  &  N.  W.  R.  Co.  v. 
Fuller  (1873)  17  Wall.  560,  567,  21  L. 
Ed.  710. 

Act  Iowa  establishing  rates  of  charges 
for  the  transportation  of  freight  and 
passengers  on  the  different  railroads  of 
the  state  is  not  unconstitutional  as 
amounting  to  a  regulation  of  commerce 
among  the  states.  Chicago,  B.  &  Q.  R. 
Co.  v.  Iowa  (1876)  94  U.  S.  155,  24 
L.  Ed.  94. 

A  state  law  regulating  charges,  that 
in  express  terms  prohibits  the  commis- 
sioners appointed  thereunder  from  in- 
terfering with  the  charges  of  the  com- 
pany for  the  transportation  of  persons 
or  property  through  the  state,  from 
one  state  to  another,  and  makes  no 
mention  of  person  or  property  taken 
up  without  the  state  and  delivered  with- 
in it,  or  of  such  as  may  be  taken  up 
within  and  carried  without  the  state, 
will  not  be  held  unconstitutional,  at 
least  until  the  commissioners  have  at- 
tempted to  make  some  regulation,  which 
will  interfere  with  interstate  commerce. 
Stone  v.  Farmers'  Loan  &  Trust  Co. 
(1886)  6  Sup.  Ct.  334,  347,  116  U.  S. 
307,  29  L.  Ed.  636. 

A  state  has  power  to  limit  the  amount 
of  charges  by  railroad  companies  for 
the  transportation  of  persons  and  prop- 
erty within  its  own  jurisdiction,  unless 
restrained  by  some  contract  in  the 
charter,  or  unless  what  is  done  amounts 
to  a  regulation  of  foreign  or  interstate 
commerce.    Id. 

A  state  statute  which  forbids  a  rail- 
road company  to  charge  a  greater  sum 
for  transporting  passengers  or  freight* 
for  any  distance  than  it  charges  for  a 
longer  distance  is  unconstitutional  as 
applied  to  contracts  for  transportation 
from  points  within  the  state  to  points 
in  another  state,  even  as  to  that  part 
which  lies  within  the  state.  Wabash, 
St  L.  &  P.  Ry.  Co.  v.  Illinois  (1886) 
7  Sup.  Ct  4,  6,  118  U.  S.  557.  30  L 
Ed.  244. 

Any  interference  with  interstate  com- 
merce by  the  enforcement  of  state  laws 
prohibiting  a  greater  charge  for  shorter 
than  for  longer  hauls  is  too  remote  and 
indirect  to  be  regarded  as  an  uncon- 
stitutional interference  with  interstate 
commerce.  Louisville  &  N.  R.  Co.  v. 
Kentucky  (1902)  22  Sup.  Ct  95, 183  U. 
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S.  503,  46  L.  Ed.  206,  affirming  judg- 
ment (1899)  51  8.  W.  164,  1012,  106 
Ky.  633,  21  Ky.  Law  Rep.  232,  90  Am. 
St.  Rep.  236. 

An  unconstitutional  regulation  of  in- 
terstate commerce  is  made  by  Const. 
Ky.  {  218,  prohibiting  common  carriers 
from  charging  more  for  a  shorter  than 
for  a  longer  haul,  so  far  as  its  pro- 
visions extend  to  a  long  haul  from  a 
place  outside  of  to  one  within  the  state, 
and  a  shorter  haul  between  points  on 
the  same  line  and  in  the  same  direc- 
tion, both  of  which  are  within  the  state, 
as  the  carrier  is  thus  compelled  to  ad- 
just, regulate,  or  fix  his  interstate  rates 
with  some  reference  to  his  rates  within 
the  state.  Louisville  &  N.  R.  Go.  v. 
Eubank  (1902)  22  Sup.  Ct  277,  279, 184 
U.  S.  27,  46  L.  Ed.  416. 

The  state  legislature  may  authorize 
its  railroad  commission  to  reduce  as 
unreasonable  a  joint  through  rate 
agreed  upon  by  two  or  more  railroads, 
and  apportion  the  same  among  the  sev- 
eral railroads  interested.  Minneapolis 
&  St  L.  R.  Go.  v.  Minnesota  (1902) 
22  Sup.  Gt  900,  902,  186  U.  S.  257,  46 
L.  Ed.  1151. 

The  state  of  Mississippi  may,  so 
far  as  the  federal  Constitution  is  con- 
cerned, establish  a  fiat  rate  of  3%  cents 
per  100  pounds  on  grain  and  grain 
products  carried  from  Vicksburg  to 
Meridian  over  the  road  of  the  Alabama 
&  Vicksburg  Railway  Company,  where 
that  company  under  the  guise  of  a  "re- 
billing  rate,"  gives  any  Vicksburg  mer- 
chant receiving  a  car  load  of  grain 
or  grain  products  over  the  Vicksburg, 
Shreveport  &  Pacific  Railroad  a  rate 
of  3%  cents  per  100  pounds  on  any 
grain  he  may  ship  to  Meridian.  Ala- 
bama &  V.  Ry.  Co.  v.  Railroad  Com- 
mission of  Mississippi  (1906)  27  Sup. 
Ct.  163,  164,  203  U.  S.  496,  51  L.  Ed. 
289,  affirming  judgment  (1905)  88 
South.  356,  86  Miss.  667. 

An  unconstitutional  attempt  to  regu- 
late interstate  commerce  is  made  by 
the  Ohio  railroad  commission  estab- 
lishing a  freight  rate  on  "lake-cargo 
coal"  billed  from  Ohio  coal  fields  to 
Ohio  ports  on  Lake  Erie,  applicable 
only  to  such  coal  as  is  placed  on  ves- 
sels at  those  ports  for  carriage  to 
points  outside  the  state.  Railroad 
Commission  *of  Ohio  v.  Worthington 
(1912)  32  Sup.  Ct  653,  225  U.  S.  101, 
56  L.  Ed.  1004,  affirming  decree  (1911) 
187  Fed.  965,  110  O.  C.  A.  85. 

The  federal  courts  will  not  disturb,  " 
on  the  theory  of  any  interference  with 
interstate  commerce,  an  order  of  a 
state  railroad  commission  suspending 
an  interstate  railway  company's  sup- 
plemental tariff,  in  order  to  give  the 
commission  an  opportunity  to  investi- 
gate, where  the  conclusion  that  such 
order  does  so  interfere  must  rest  upon 
the  balancing  of  conflicting  affidavits. 
Grand  Trunk  Ry.  Co.  of  Canada  v. 
Michigan  R.  R.  Commission  (1913)  84 


Sup.  Ct  152,  231  U.  S.  457,  58  L.  Ed. 
310. 

Where  a  railroad  company  bound  it- 
self by  a  contract  with  a  city  not  to 
discriminate  in  rates  against  the  city 
or  its  inhabitants,  a  resolution  of  the 
city  council,  declaring  rates  charged 
by  the  company  between  the  city  and 
points  in  other  states  to  be  discrimina- 
tive, and  requiring  their  reduction  un- 
der penalty  of  a  forfeiture  of  the  con- 
tract, is  not  a  law  attempting  to  regu- 
late interstate  commerce,  but  an  at- 
tempt merely  to  enforce  a  lawful  con- 
tract Iron  Mountain  R.  Co.  of  Mem- 
phis v.  City  of  Memphis  (1899)  96 
Fed.  113,  37  C.  C.  A.  410. 

Act  Iowa  March  23,  1874,  providing 
for  a  tariff  of  maximum  charges  for  the 
transportation  of  freight  and  passen- 
gers by  railroads,  in  so  far  as  it  re- 
lates to  through  shipments  over  inter- 
state lines,  is  unconstitutional.  Kaeiser 
v.  Illinois  Cent  R.  Co.  (O.  C.  1883)  18 
Fed.  151. 

It  is  as  impossible  for  a  state  to 
make  a  regulation  of  interstate  com- 
merce by  the  exercise  of  its  power  over 
the  corporations  of  its  creation  as  by 
any  other  power,  if  it  permits  them  to 
engage  in  interstate  commerce.  Pos- 
sibly,, it  may  bind  the  corporations  per- 
mitted to  engage  in  interstate  com- 
merce to  schedules  of  rates  agreed  up- 
on by  them;  but  this  is  binding  only 
by  force  of  the  contract  of  the  carrier 
to  be  so  bound,  and  not  as  a  regulation 
of  the  rates  under  any  municipal  pow- 
er of  the  states  over  the  commerce. 
A  regulation  of  interstate  commerce,  as 
such,  is  as  invalid  in  a  charter  as  else- 
where in  a  state  statute.  Louisville  & 
N.  R.  Co.  v.  Railroad  Commission  of 
Tennessee  (C.  C.  1884)  19  Fed.  679. 

An  act  of  the  legislature  which  at- 
tempts to  control  the  rates  for  fares 
and  freights  of  persons  and  commodi- 
ties passing  over  these  roads  from  one 
state  into  another,  on  the  theory  of 
regulating  the  charges  for  the  dis- 
tances traveled  within  the  state,  is  in- 
valid as  a  regulation  of  interstate  com- 
merce, and  the  railroad  commission- 
ers will  be  enjoined  from  executing  it 
as  to  these  roads.    Id. 

A  state  law  creating  a  commission  to 
supervise  railroad  rates  is  null  and  void 
so  far  as  it  relates  to  a  railroad  which 
extends  into  two  or  more  states.  Far- 
mers' Loan  &  Trust  Co.  v.  Stone  (C. 
O.  1884)  20  Fed.  270,  275,  reversed 
(1886)  6  Sup.  Ct.  334,  388,  1191,  116 
U.  S.  307,  29  L.  Ed.  636. 

A  state  act  to  fix  and  regulate  trans- 
portation charges  on  railroads  not  en- 
tirely within  the  state  boundaries  held 
valid.  Stone  v.  Illinois  Cent  R.  Co. 
(1886)  6  Sup.  Ct  348,  116  U.  S.  347, 
29  L.  Ed.  636,  reversing  decree  Illinois 
Cent  R.  Co.  v.  Stone  (C.  O.  1884)  20 
Fed.  468. 

State  statutes  fixing  maximum  fares 
and   rates  on   shipments   on   railroads 
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between  intrastate  points  are  not  un- 
constitutional, as  regulations  of  in- 
terstate commerce,  because  between 
certain  cities  in  the  state  there  are 
lines  of  road  lying  wholly  within  the 
state,  and  other  lines  which  run  in  part 
through  another  state,  and  by  long  es- 
tablished custom  and  from  the  neces- 
sities of  competition  the  latter  are  com- 
pelled to  make  the  same  rates  as  the 
former,  where  the  statutes  have  not 
been  construed  by  the  courts  of  the 
state  to  directly  apply  to  the  inter- 
state lines.  St.  Louis  &  S.  F.  R.  Co. 
v.  Hadley  (O.  O.  1909)  168  Fed.  317, 
decree  modified  Knott  v.  Chicago,  B. 
&  C.  R.  Co.  (1913)  33  Sup.  Ct.  975, 
230  U.  S.  474,  57  L.  Ed.  1571,  decree 
reversed  Same  v.  St  Louis,  K.  C.  &  C. 
R.  Co.  (1913)  33  Sup.  Ct  983,  230  U. 
S.  512,  57  L.  Ed.  1596,  and  appeal  dis- 
missed Same  v.  St.  Louis,  Southwestern 
a  Co.  (1913)  33  Sup.  Ct  986,  230  U. 
S.  509,  57  L.  Ed.  1595. 

The  railroad  commission  act  of  Ore- 
gon of  February  18,  1907  (Laws  1907, 
p.  67),  by  its  terms  is  unmistakably 
limited  to  the  regulation  of  carriers  and 
rates  between  points  within  the  state, 
and  an  order  made  by  the  state  rail- 
road commission  under  its  authority  is 
presumptively  intended  to  be  subject 
to  the  same  limitation.  The  fact  that 
such  an  order,  fixing  rates,  and  limited 
by  its  terms  to  intrastate  shipments 
may  incidentally  induce  a  change  in  the 
movement  of  interstate  commerce,  or 
a  change  in  interstate  rates,  does  not 
render  it,  nor  the  statute,  unconstitu- 
tional as  a  regulation  of  interstate  com- 
merce. Oregon  R.  &  Nav.  Co.  v. 
Campbell  (C.  O.  1909)  173  Fed.  957, 
decree  affirmed  (1913)  33  Sup.  Ot 
1026,  230  U.  S.  525,  57  L.  Ed.  1604. 

The  act  of  the  Legislature  of  Minne- 
sota of  April  18,  1907  (Oen.  Laws 
1907,  c.  232  [Rev.  Laws  Supp.  1909,  §§ 
2007-11  to  2007-17]),  reducing  com- 
modity rates  within  the  state  about 
7.37  per  cent,  and  the  orders  of  its 
Railroad  and  Warehouse  Commission 
of  September  6,  1906,  reducing  gener- 
al merchandise  rates  within  the  state 
from  20  to  25  per  cent,  and  of  May  3, 
1907,  reducing  rates  within  the  state 
to  distributing  points,  by  their  natural 
and  necessary  effect  substantially  bur- 
den and  directly  regulate  interstate 
commerce,  create  undue  and  unjust  dis- 
criminations between  localities  in  Min- 
nesota and  those  in  adjoining  states, 
violate  the  commerce  clause,  and  are 
void.  Shepard  v.  Northern  Pac.  Ry. 
Co.  (C.  C.  1911)  184  Fed.  765,  decree 
modified  Simpson  v.  Shepard  (1913) 
33  Sup.  Ct.  729,  230  U.  S.  352,  57  L. 
Ed.  1511. 

That  the  enforcement  of  intrastate 
freight  rates  established  •  by  a  state 
commission  between  points  within  the 
state  will  make  it  necessary  for  a  car- 
rier for  the  protection  of  its  business 
to    voluntarily    reduce    certain    of   its 

(13384) 


interstate  rates  does  not  render  the 
order  of  the  commission  invalid  as  af- 
fecting interstate  commerce.  Northern 
Pac.  Ry.  Co.  v.  Lee  (D.  C.  1912)  199 
Fed.  621. 

Code  Ala.  |  1159,  providing  that  car- 
riers exacting  exorbitant  charges  for 
freight  are  guilty  of  extortion,  and 
liable  for  double  the  damages  sustain- 
ed, does  not  apply  to  shipments  over 
lines  without  the  state.  Mobile  &  O. 
R.  Co.  v.  Dismukes  (1891)  94  Ala.  131, 
10  South.  289,  17  L.  R.  A.  113. 

A  state  law  prohibiting  the  collec- 
tion by  railroads  of  more  freight  than 
the  bill  of  lading  specifies,  and  affixing 
penalties  for  withholding  goods  for  such 
charges,  is  a  mere  police  regulation,  for 
the  purpose  of  preventing  delay  in  the 
delivery  of  freight,  and  in  no  way  in- 
terferes with  interstate  commerce.  lit- 
tle Rock  &  F.  S.  Ry.  Co.  v.  Hanniford 
(1887)  49  Ark.  291,  5  S.  W.  294. 

A  state  has  power  to  regulate  the 
amount  of  charges  that  may  be  exact- 
ed by  a  railroad  for  transportation  of 
property  within  the. state,  if  the  rate 
fixed  will  afford  reasonable  compensa- 
tion, and  such  regulation  does  not 
amount  to  a  regulation  of  foreign  or 
interstate  commerce.  Chapman  & 
Dewey  Land  Co.  v.  Jonesboro,  L.  C.  & 
E.  R.  Co.  (Ark.  1911)  133  S.  W.  1119. 

Order  of  the  State  Public  Utilities 
Commission,  fixing  rates  on  coal  be- 
tween points  in  state,  rendered  on  com. 
plaint  confined  to  charges  on  coal 
shipped  from  points  in  state,  does  not 
interfere  with  interstate  commerce, 
Chicago,  M.  &  St  P.  Ry.  Co.  v.  State 
Public  Utilities  Commission  of  Illinois 
(1915)  108  N.  E.  729,  268  111.  49. 

R.  S.  Ind.  1894,  §  5333  (Rev.  St 
1881,  §  4038),  prohibiting  railroad  com- 
panies "doing  business  in  the  state  of 
Indiana"  from  increasing  or  advancing 
their  rates  of  freight  above,  or  charg- 
ing for  transportation  more  than,  what 
they  charged  at  the  time  the  freight 
was  tendered  to  them,  is  not  invalid  as 
a  restriction  upon  interstate  commerce. 
Chicago,  St  L  &  P.  R.  Co.  v.  Wolcbtt 
(1895)  141  Ind.  267,  39  N.  E.  451. 

Acts  Iowa,  1862,  c  169,  requiring  rail- 
road companies  to  fix  and  post  rates  on 
passengers  and  freight,  and  providing 
a  penalty  for  overcharging,  is  not  in 
violation  of  the  commerce  clause.  Ful- 
ler v.  Chicago  &  N.  W.  R.  Co.  (1871) 
31  Iowa,  187. 

Laws  Iowa,  1874,  c  68,  fixing  the 
rates  of  freight  shipped  "over  any  line 
of  railroads .  within  this  state,"  cannot 
be  applied  to  contracts  for  transporta- 
tion from  the  state  to  points  in  other 
states,  since  In  that  aspect  it  is  in  con. 
travention  of  the  constitution,  vesting 
in  congress  power  to  regulate  inter- 
state commerce.  Carton  v.  Illinois 
Cent.  R.  Co.  (1882)  59  Iowa,  148,  13 
N.  W.  67,  44  Am.  Rep.  672. 

An  order  of  state  railroad  commis- 
sioners requiring  a  railroad  to  regulate 
its  interstate  tariff  rate  so  as  to  con- 
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form  to  the  state  local  distance  rate  is 
an  attempt  to  regulate  interstate  com- 
merce, and  void.  State  v.  Chicago  & 
N.  W.  Ry.  Co.  (1886)  70  Iowa,  162,  30 
N.  W.  398. 

The  fact  that  a  railroad,  over  which 
the  commissioners  appointed  under  the 
Iowa  "joint-rate  act"  are  about  to  fix 
"joint  rates"  with  another  line,  trav- 
erses a  portion  of  another  state  in  its 
route  between*  two  cities  in  Iowa,  is  no 
ground  for  declaring  the  act  unconsti- 
tutional as  an  attempt  to  regulate  in- 
terstate commerce,  since  it  will  be  pre. 
sumed  that  the  commissioners  will  not 
fix  a  rate  between  those  cities  if  it  be 
unlawful  to  do  so.  Burlington,  O.  R. 
&  N.  Ry.  Co.  v.  Dey  (1891)  82  Iowa, 
312,  48  N.  W.  98,  31  Am.  St.  Rep.  477, 
12  L.  R.  A.  436. 

Comp.  Laws  Kan.  1879,  c.  23,  §  57, 
known  as  the  maximum  freight  rate 
law  of  1868,  had  no  application  to  fix 
or  limit  the  charges  for  transportation 
of  freight  from  another  state  into  this 
state ;  because,  if  it  was  intended  to  ap- 
ply to  such  interstate  commerce,  it  was 
in  violation  of  the  commerce  clause, 
and  therefore  void.  Hardy  v.  Atchison, 
T.  &  S.  F.  R.  Co.  (1884)  5  P.  6,  32 
Kan.  698. 

Laws  Kan.  1897,  c.  167,  requiring 
railroad  companies  to  carry  the  ship- 
per of  a  car  load  or  loads  of  goods  to 
and  from  the  point  designated  in  the 
bill  of  lading  without  extra  charge,  but 
not  attempting  to  fix  the  shipping  rate 
per  car,  is  not  an  attempt  to  regulate 
interstate  commerce.  Atchison,  T.  & 
S.  F.  Ry.  Co.  v.  Campbell  (1899)  56 
P.  509,  8  Kan.  App.  661,  reversed 
(1900)  59  P.  1051,  61  Kan.  349,  48  L. 
R.  A.  251. 

Acts  Md.  1906,  c.  257,  amending  the 
charter  of  the  Cumberland  &  Pennsyl- 
vania Railroad  Company  so  as  to  pro- 
hibits from  allowing  its  tracks  to  con- 
nect with  the  tracks  of  the  Baltimore 
&Ohio  Railroad  Company,  which  pass, 
es  through  other  states,  unless  the  lat- 
ter shall  arrange  its  freight  charges  on 
coal  delivered  to  it  from  the  former, 
that  the  combined  freight  charges  of 
the  two  companies  shall  not  exceed  the 
lowest  freight  charges  on  coal  shipped 
to  the  same  destination  over  the  line  of 
the  Baltimore  &  Ohio  Railroad  Com- 
pany from  any  point  in  Pennsylvania 
or  West  Virginia,  which  is  as  far  or 
further  distant  from  the  destination  as 
the  point  in  Allegany  county,  where 
the  coal  is  delivered  to  the  Cumberland 
&  Pennsylvania  Railroad  Company,  is 
invalid  as  an  attempt  to  regulate  inter, 
state  commerce.  State  v.  Cumberland 
&  P.  R.  Co.  (Md.  1907)  66  A.  458. 

St.  Mass.  1885,  c.  338.  |  2,  providing 
that  the  railroad  commissioners  may 
Ht  the  rates  of  freight  to  be  charged 
by  a  railroad  company  between  points 
outside  the  state  and  points  within  the 
state,  is  invalid,  as  a  regulation  of  com- 
merce between  the  states.  Common- 
wealth v.  Housatonic  R.  R.  (1887)  143 
Mass.  264,  9  N.  E.  547. 


Act  Mo.  March  18,  1881,  §5  1,  2,  re- 
quire railroad  companies  to  furnish 
double-decked  cars  for  the  shipment  of 
sheep,  and  provide  that  for  the  ship- 
ment of  a  car  load  of  sheep  in  a  single- 
decked  car  they  shall  receive  only  half 
of  the  legal  rate  of  freight  on  a  car 
load  of  stock.  Defendant  carried  sheep 
for  plaintiff  to  a  point  in  Illinois  in 
single-decked  cars,  and  charged  him  the 
full  legal  rate  per  car.  Held,  that 
plaintiff  cannot  recover  the  excess;  for 
the  statute,  as  to  shipments  out  of  the 
state,  is  void,  being  an  infringement  of 
the  power  of  Congress  to  regulate  in- 
terstate commerce.  Stanley  v.  Wa- 
bash, St  L.  &  P.  Ry.  Co.  (1890)  100 
Mo.  435,  13  S.  W.  709,  8L.R.A.  549. 

A  state  legislature  cannot  control  or 
regulate  the  charges  made  by  railroads 
for  transportation  of  freight  to  be  car- 
ried from  one  state  to  another.  Mc- 
Gwigan  v.  Wilmington  &  W.  R.  Co. 
(1886)  95  N.  C.  428. 

Revisal  N.  C.  1905,  §  2644,  subject- 
ing a  carrier  to  a  penalty  for  failure 
to  refund  an  overcharge  within  the 
time  prescribed,  does  not  impose  an  un- 
lawful burden  on  interstate  commerce. 
Raleigh  Iron  Works  v.  Southern  Ry. 
Co.  (1908)  62  S.  E.  595,  148  N.  C.  469. 

Revisal  N.  C.  1905,  §  2644,  penalizing 
a  carrier  for  failing  to  refund  over- 
charges, held  void,  as  conflicting  with 
the  commerce  clause.  Blalock  Hard- 
ware Co.  v.  Seaboard  Air  Line  Ry.  Co. 
(N.  C.  1915)  86  S.  E.  1025. 

Laws  N.  D.  1907,  c.  51,  amending  and 
reenacting  Rev.  Codes  1905,  §  4395, 
prescribing  maximum  coal  rates  for  the 
transportation  of  coal  in  car  load  lots 
in  the  state,  is  not  in  violation  of  the 
interstate  commerce  clause.  State  v. 
Northern  Pac.  Ry.  Co.  (N.  D.  1909) 
120  N.  W.  869:  Same  v.  Minneapolis, 
St.  P.  &  S.  S.  M.  Ry.  Co.,  Id.  874. 

The  general  railroad  law  attempts  to 
give  to  the  railroad  commissioners 
power  to  regulate  charges  between 
points  within  and  points  without  the 
state,  and,  so  far,  is  unconstitutional, 
being  an  unlawful  interference  with  the 
exclusive  right  of  congress  to  regulate 
commerce.  Railroad  Com'rs  v.  Rail- 
road Co.  (1884)  22  S.  O.  220. 

The  state  cannot  fix  railroad  rates  to 
a  point  in  another  state.  Hall  v.  South 
Carolina  R.  Co.  (1886)  25  S.  C.  564. 

Laws  Vt.  1906,  No.  122,  §§  8,  10  (P. 
S.  4539,  4541),  and  Laws  Vt.  1910,  No. 
147,  §  1,  forbidding  any  railroad  to 
charge  demurrage  on  cars  received  or 
placed  for  loading  in  this  state  until 
four  days,  after  notice  to  the  con- 
signee, without  limiting  such  charges  to 
intrastate  commerce,  held  repugnant  to 
the  commerce  clause,  and  to  the  Inter- 
state  Commerce  Act,  §§  1,  6,  12;  as 
amended  June- 29,  1906  (Comp.  St. 
8563,  8569,  8576),  enforced  by  the  In 
terstate  Commerce  Commission  by  de- 
murrage rules  allowing  a  free  time  of 
only  two  days.  Sargent  v.  Rutland  R. 
Co.   (Vt.  1913)  85  A.  654. 

The  rules  prescribed  by  the  corpora. 
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tion  commission  pursuant  to  the  au- 
thority of  Const.  Va.  1902,  |  155,  and 
Act  Va.  May  16,  1903  (Acts  1902-04, 
p.  392),  with  reference  to  storage,  de- 
murrage, car  service,  and  car  detention 
charges,  are  not  void  because  in  their 
operation  they  affect  incidentally  inter- 
state and  foreign  commerce.  Atlantic 
Coast  Line  Ry.  Co.  v.  Commonwealth 
(1904)  46  S.  E.  911,  102  Va.  599. 

The  provisions  of  Code  W.  Va.  1906, 
§  2482,  imposing  a  forfeiture  on  any 
railroad,  corporation,  or  agent  which 
shall  demand  or  receive  from  any  per- 
son any  greater  toll  for  compensation 
or  transportation  of  freight  or  for 
weighing  the  same  than  is  provided  by 
the  act,  are  void  so  far  as  is  attempted 
to  apply  them  to  interstate  commerce. 
Jennings  v.  Big  Sandy  &  C.  R.  Co. 
(1907)  57  S.  E.  272,  61  W.  Va.  664. 

The  State  Railroad  Commission  does 
not  have  jurisdiction  to  regulate  service 
charges  in  the  conduct  of  interstate 
commerce.  Duluth-Superior  Milling  Co. 
v.  Northern  Pac.  Ry.  Co.  (1913)  140  N. 
W.  1105,  152  Wis.  528. 

If  the  State  Railroad  Commission  er- 
roneously assumes  jurisdiction  to  pass 
on  the  reasonableness  of  compensation 
by  a  railroad  company  for  services  ren- 
dered within  the  state,  but  forming  part 
of  an  entire  interstate  transit,  its  deci- 
sion is  void.    Id. 

178.  —  Discrimination.  —  A  provi- 
sion of  the  constitution  of  Colorado 
prohibiting  railway  discriminations  is 
not  in  conflict  with  the  commerce  clause. 
Denver  &  N.  O.  R.  Co.  v.  Atchison,  T. 
&  S.  F.  R.  Co.  (C.  C.  1883)  15  Fed. 
650,  decree  reversed  (1884)  4  Sup.  Ct. 
185,  110  U.  S.  667,  28  U  Ed.  291. 

R.  S.  111.  c.  114.  §  112,  provides  that 
"if  any  railroad  corporation  shall 
charge,  collect,  or  receive  for  the  trans- 
portation of  any  passenger  or  freight 
of  any  description,  upon  its  railroad, 
for  any  distance  within  this  state,  the 
same  or  a  greater  amount  of  toll  or 
compensation  than  is  at  the  same  time 
charged,  collected,  or  received  for  the 
transportation,  in  the  same  direction, 
of  any  passenger,  or  like  quantity  of 
freight  of  the  same  class,  over  a  great- 
er distance  of  the  same  railroad,"  this 
shall  be  taken  as  prima  facie  evidence 
of  unjust  discrimination,  and  subject 
such  railroad  company  to  a  penalty. 
Defendant  charged  more  for  transport- 
ing freight  from  G.,  in  Illinois,  to  New 
York  City,  than  it  did  for  transporting 
the  same  quantity  and  class  of  freight 
from  P.,  in  Illinois,  to  New  York  City, 
though  the  distance  from  G.  was  86 
miles  less.  Held,  that  the  statute  is 
void  as  to  the  transportation  in  ques- 
tion; for  it  is  commerce  between  the 
states,  and,  as  such,  within  the  sole 
control  and  regulation  of  congress,  un- 
der the  commerce  clause.  Wabash,  St. 
L.  &  P.  Ry.  Co.  v.  Illinois  (1886)  118 
TJ.  S.  557,  7  Sup.  Ct.  4,  30  L.  Ed.  244. 

Any  interference  with  interstate  com- 
merce by  the  enforcement  of  state  laws 
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prohibiting  a  greater  charge  for  shorter 
than  for  longer  hauls  is  too  remote  and 
indirect  to  be  regarded  as  an  uncon- 
stitutional interference  with  interstate 
commerce.  Louisville  &  N.  R  Co.  v. 
Kentucky  (1901)  22  Sup.  Ct  95,  101, 
183  U.  S.  503,  46  L.  Ed.  298. 

Const.  Ky.  f  218,  prohibiting  common 
carriers  from  charging  more  for  a  short- 
er than  for  a  longer  haul,  so  far  as  it 
extends  to  a  long  haul  from  a  place  out- 
side of  to  one  within  the  state,  and  a 
shorter  haul  between  points  on  the  same 
line  and  in  the  same  direction,  both  of 
which  are  within  the  state,  is  unconsti- 
tutional, since  the  carrier  is  compelled 
to  adjust,  regulate,  or  fix  his  interstate 
rates  with  some  reference  to  bis  rates 
within  the  state.  Louisville  &  N.  B. 
Co/ v.  Eubank  (1902)  22  Sup.  Ct  277, 
279, 184  U.  S.  27,  46  L.  Ed.  416. 

An  Illinois  railroad  corporation  charg- 
ed more  for  carrying  the  same  class  of 
freight  from  Gilman  to  New  York  than 
from  Peoria  to  New  York,  though  Gil- 
man  was  nearer  to  New  York  than 
Peoria.  Held,  that  the  Illinois  act  of 
1874  prohibiting  discrimination  in 
charges  applied  to  cases  where  the 
freight  was  carried  to  points  beyond  the 
state  limits.  People  v.  Wabash,  St  L. 
&  P.  Ry.  Co.  (1882)  104  111.  476. 

A  statute  prohibiting  discrimination 
in  freight  charges  is  not  void  as  inter- 
fering with  the  exclusive  right  of  con- 
gress to  regulate  interstate  commerce. 
Id. 

Railroad  Act  TJL  g  87,  prohibiting  un- 
just discrimination  in  freight  and  pas- 
senger charges,  held  constitutional,  not 
being  a  regulation  of  commerce.  Wa- 
bash, St  L.  &  P.  Ry.  Co.  v.  People 
(1883)  105  ni.  23& 

Acts  Ind.  1901.  p.  149  (Burns1  Rev. 
St.  1901,  §  3312b  et  seq.),  prohibiting 
unjust  discrimination  by  any  express 
company  against  any  other  company  en- 
gaged t  in  the  same  business,  and  pre- 
scribing a  penalty  for  its  violation,  re- 
coverable by  the  state,  is  not  invalid  as 
an  interference  with  interstate  com- 
merce. Adams  Exp.  Co.  v.  State  (1903) 
67  N.  E.  1033,  161  Ind.  328. 

Acts  Ind.  1901,  c.  93  (Bums'  Ann. 
St  1901,  H  3312b,  8312e),  provides  that 
express  companies  shall  grant  to  all 
consignors,  including  other  responsible 
express  companies  as  consignors,  equal 
terms  and  accommodations  in  the  car- 
riage and  continuance  of  carriage  of 
goods,  and  prohibits  them  from  grant- 
ing to  any  one  carrier  any  privileges  or 
accommodations  not  granted  to  all  oth- 
ers, and  provides  that  any  carrier  failing 
to  comply  with  the  statute  may  be  con- 
victed in  a  prosecution  brought  by  the 
state,  that  it  shall  be  liable  in  a  civil 
action  for  damages,  and  that  any  person 
injured  by  such  violation  shall  b*ve  a 
remedy  by  injunction.  Held,  that  the 
statute  is  not  an  attempt  to  regulate 
interstate  commerce.  American  Ex- 
press Co.  v.  Southern  Indiana  Express 
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Go.  (Ind.  1906)  78  N.  B.  1021;    Same 
v.  State  (Ind.  1006)  79  N.  E.  353. 

A  state  cannot  authorize  a  recovery 
for  overcharges  for  freight  on  an  inter- 
state shipment,  involving  an  unjust 
discrimination.  Gatton  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.  (1895)  95  Iowa,  112, 
63  N.  W.  589,  28  L.  R.  A.  556. 

A  railroad  doing  both  interstate  and 
intrastate  business  held  not  entitled  to 
claim  that  performance  of  certain  serv- 
ices without  discrimination  with  refer- 
ence to  intrastate  commerce  would  im- 
pose an  unjust  and  unreasonable  bur- 
den on  its  interstate  business,  in  viola- 
tion of  the  interstate  commerce  clause. 
Ixmisville  &  N.  R.  Co.  v.  Higdon  (1912) 
148  S.  W.  26,  149  Ky.  321. 

Code  N.  C.  §  19G6,  imposing  a  penalty 
on  railroad  corporations  for  discrimina- 
tion in  freight  charges,  should  not  be 
construed  to  apply  to  interstate  trans- 
portation. McGwigan  v.  Wilmington  & 
W.  R.  Co.  (1886)  95  N.  C.  428. 

The  federal  constitution  does  not 
prohibit  a  discrimination  between  local 
freight  and  that  which  is  extraterri- 
torial when  it  commences  its  transit. 
Shipper  v.  Pennsylvania  R.  Co.  (1864) 
47  Pa.  St.  (11  Wright)  338. 

Act  Pa.  June  4,  1883,  forbids  dis- 
criminations by  common  carriers  within 
the  state  or  coming  from  or  going  to 
any  other  state.  Held,  that  this  fea- 
ture of  the  act  is  an  unconstitutional 
interference  with  the  exclusive  power  of 
congress  to  regulate  interstate  com- 
merce. Wigton  v.  Pennsylvania  R.  Co. 
(1890)  8  Pa.  Co.  Ct  R.  191. 

Pub.  St.  R.  I.  c.  139,  prohibiting  dis- 
crimination by  common  carriers  in  the 
transportation  of  goods,  etc.,  affects 
contracts  made  by  a  railroad  company 
chartered  and  operated  in  two  states, 
consolidated  and  made  subject  to  the 
laws  of  Rhode  Island,  as  if  wholly  lo- 
cated in  said  state,  for  transportation 
of  goods  to  points  outside  of  the  state; 
and  is  not  a  regulation  of  commerce. 
Providence  Conl  Co.  v.  Providence  & 
W.  R.  Co.  (1886)  15  R.  I.  303,  4  Atl. 
394. 

Defendant  railroad  charged  $1.70  per 
hundred  on  freight  from  San  Francisco 
to  El  Paso,  and  $2  on  freight  to  the 
City  of  Mexico;  its  line  connecting  at 
El  Paso,  which  was  about  halfway,  with 
the  Mexican  Central.  Held  that,  even 
if  there  was  any  discrimination  in  the 
rates  against  El  Paso  in  favor  of  the 
City  of  Mexico  and  points  along  the 
Mexican  Central,  it  would  not  be  sub- 
ject to  consideration  under  a  state  law, 
the  shipment  being  from  a  point  without 
the  state.  Southern  Pac.  Ry.  Co.  v. 
Haas  (Tex.  1891)  17  S.  W.  600. 

179.  — -  Fish  and  game.— The  inter- 
state commerce  clause  of  the  constitu- 
tion does  not  affect  the  right  of  a 
state  to  prohibit  the  transportation 
outside  its  limits  of  game  killed  in  the 
state.  Geer  v.  Connecticut  (1896)  16 
Sup.  Ct  600,  601,  161  U.  S.  519,  40  L. 
fid.  793. 


Act  S.  C.  Feb.  16,  1904  (24  St  at 
Large,  p.  385),  prohibiting  the  ship- 
ment or  transportation  of  "any  shad 
fish  beyond  the  limits  of"  the  state, 
and  declaring  that  any  common  carrier 
shipping  or  receiving  for  transporta- 
tion any  shad  fish  to  points  beyond  the 
state  shall  be  guilty  of  a  misdemeanor 
and  fined,  is  unconstitutional  and  void, 
as  prohibiting  the  transportation  of 
shad  fish  caught  beyond  the  limits  of 
the  state,  which  the  state  has  no  pow- 
er to  regulate.  McDonald  &  Johnson 
v.  Southern  Express  Co.  (C.  C.  1904) 
134  Fed.  282. 

Act  Ala.  Feb.  18,  1891,  entitled  "An 
act  to  regulate  the  planting  and  taking 
of  oysters  in  the  waters  of  this  state," 
which  makes  it  unlawful  for  any  person 
not  a  resident  of  the  state  to  take  on 
transport  oysters  from,  in,  or  through 
any  of  the  waters  of  the  state,  or  for 
any  person,  whether  a  citizen  of  this 
state  or  of  any  other  state  or  country, 
"to  ship  beyond  the  limits  of  this  state 
any  oysters  taken  from  the  waters  of 
this  state  while  the  same  are  in  the 
shells/'  etc.,  is  not  a  regulation  of  in- 
terstate commerce.  State  v.  Harrub 
(1892)  95  Ala.  176,  10  South.  752,  15 
L.  R.  A.  761. 

Act  Ark.  April  12,  1889,  as  amended 
by  Acts  1891,  c.  88,  prohibiting  the  ex- 
portation of  fish  and  game  from  the 
state,  does  not  violate  the  interstate 
commerce  clause  of  the  constitution. 
Organ  v.  State  (1892)  56  Ark.  267,  19 
S.  W.  840. 

Under  the  act  known  as  the  "Lacey 
Act"  (Comp.  St  §  8708),  providing 
that  the  game  laws  of  a  state  may  be 
made  equally  applicable  to  game  im- 
ported into  the  state  as  to  game  killed 
within  the  state,  Kirby's  Dig.  Ark.  § 
3620,  prohibiting  any  express  company 
from  transporting  or  receiving  any 
game  for  transportation  beyond  the 
state,  was  not  unconstitutional  because 
it  applied  equally  to  game  killed  with- 
out the  state  and  to  game  killed  there- 
in. Wells  Fargo  Express  Co.  v.  State 
(1906)  96  S.  W.  189,  79  Ark.  340. 

R.  S.  Idaho  §  7193,  prohibiting  the 
exportation  of  fish  from  the  territory, 
is  in  conflict  with  the  interstate  com- 
merce clause.  Territory  v.  Evans 
(1890)  2  Idaho,  634,  23  Pac.  115,  7  L. 
R.  A.  288;  Same  v.  Nelson  (1890)  2 
Idaho,  638,  23  Pac.  116. 

R.  S.  Idaho  §  7193,  prohibiting  the 
exportation  of  fish,  is  in  conflict  with 
the  commerce  clause.  Territory  v.  Ev- 
ans (1890)  2  Idaho,  634,  23  Pac  115, 
7  L.  R.  A.  288. 

An  act  of  a  state  legislature  which 
assumes  to  prohibit  and  punish  the 
transportation  of  merchandise  out  of 
the  state — in  this  case,  a  section  of  a 
law  for  protection  of  game,  which  for- 
bade any  carrier  to  transport  out  of 
the  state  any  of  the  animals  or  birds 
mentioned  in  the  act  (Laws  Kan.  1876, 
p.  183,  |  6)— is  unconstitutional,  as  in- 
fringing the  exclusive  power  of  con- 
gress to  regulate  commerce  among  the 
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states.  State  t.  Saunders  (1877)  19 
Kan.  127,  27  Am.  Rep.  98. 

Act  No.  188  of  1910,  |  1,  prohibiting 
any  person,  firm,  or  corporation  from 
shipping  oysters  out  of  the  state  for 
canning  or  packing  out  of  toe  state,  is 
a  discriminatory  regulation  of  inter- 
state commerce.  State  v.  Ferrandau 
(1912)  58  So.  870,  180  La.  1035. 

Gen.  Laws  Minn.  1891,  c.  9,  as 
amended  by .  Gen.  Laws  1893,  c.  124, 
prohibiting  the  shipment  out  of  the 
state  of  certain  kinds  of  fish  caught 
within  the  state,  is  not  an  unlawful  in- 
terference  with  interstate  commerce. 
State  v.  Northern  Pac.  Exp.  Co. 
(1894)  58  Minn.  403,  59  N.  W.  1100. 

Sess.  Laws  OkL  1903,  c  15,  §  3,  pro- 
Tiding  that  any  agent  or  employe"  of  a 
common  carrier  or  private  individual 
who  shall  receive  for  transportation 
any  birds  and  animals  named  shall  be 
guilty  of  a  misdemeanor  and  fined,  is 
not  a  violation  of  the  interstate  com- 
merce clause.  Cameron  v.  Territory 
(1906)  86  P.  68,  16  Okl.  634. 

180.  —  Animals. — See,  also,  note 
ante  as  to  "Quarantine  and  other  sani- 
tary regulations." 

A  contract  by  a  railroad  company, 
containing  a  positive  obligation  on  its 
part  to  transport  live  stock  from  a 
point  in  Missouri  to  Chicago,  over  lines 
of  other  companies  as  well  as  its  own, 
limited  only  by  reference  to  subsequent 
conditions  or  rules  and  regulations  in- 
serted therein,  subjects  the  carrier  to 
liability  under  the  state  statute,  as  in- 
terpreted by  its  supreme  court;  but 
of  this  the  carrier  has  no  constitution- 
al ground  of  complaint,  since  the  lia- 
bility is  not  imposed  by  the  statute  on 
the  interstate  shipment,  but  arises 
from  the  failure  of  the  contract  to  con- 
form to  the  statutory  requirements. 
Missouri,  K.  &  T.  Ry.  Co.  v.  McCann 
(1899)  19  Sup.  Ct.  755,  758,  174  U.  S. 
580,  43  L.  Ed.  1093. 

A  state  is  without  power  to  compel 
a  railroad  company  to  transfer  cars  of 
live  stock  to  a  connecting  road  at  a 
point  of  connection  within  the  state, 
where  the  shipment  was  received  in 
another  state,  and  is,  therefore,  a  sub- 
ject of  interstate  commerce.  Central 
Stock  Yards  Co.  v.  Louisville  &  N.  R. 
Co.  (1902)  118  Fed.  113,  55  C.  C.  A. 
63,  63  L.  R.  A.  213,  decree  affirmed 
(1904)  24  Sup.  Ct  339,  192  U.  S.  568, 
48  L.  Ed.  565. 

The  legislature,  in  creating  a  railroad 
corporation  and  during  its  existence, 
has  the  undoubted  right  to  increase  or 
lessen  the  liability  of  the  company  in 
regard  to  injuries  to  stock  committed 
upon  its  road  by  the  company  or  its 
agents.  O'Bannon  v.  Louisville,  C.  & 
L.  R.  Co.  (1871)  71  Ky.  (8  Bush)  348. 

Cobbey's  Ann.  St.  Neb.  1907,  §|  10,- 
606  and  10,607,  regulating  shipment  of 
live  stock,  does  not  interfere  with  in- 
terstate commerce.  Cram  V.  Chicago, 
B.  &  Q.  R.  Co.  (1909)  122  N.  W.  31, 
84  Neb.  607,  rehearing  denied  (Neb. 
1909)  123  N.  W.  1045. 


R.  S.  S.  C.  1893,  |  1678,  providing, 
inter  alia,  that  "no  railroad  company, 
in  the  carrying  or  transportation  of  an- 
imals, shall  overload  its  cars,"  when 
applied  to  shipments  made  from  a 
point  within  to  a  point  without  the 
state,  is  not  unconstitutional,  as  viola- 
tive of  the  interstate  commerce  clause. 
Crawford  v.  Southern  Ry.  Co.  (1899) 
34  S.  E.  80,  56  S.  C.  136. 

R.  S.  Tex.  art.  284,  requiring  a  com- 
mon carrier  of  live  stock  to  feed  and 
water  it  sufficiently  pending  carriage, 
otherwise  to  be  liable  to  the  owner  in 
damages  and  a  penalty,  is  a  police  reg- 
ulation, and,  as  applied  to  an  interstate 
shipment,  where  the  default  complain- 
ed of  occurred  entirely  in  Texas,  is  no 
infringement  of  the  power  of  congress 
to  regulate  interstate  commerce,  nor 
in  conflict  with  R.  S.  |  4386  et  seq., 
forbidding  an  interstate  railroad  to 
confine  stock  in  cars  longer  than  28 
hours  without  unloading,  for  rest,  wa- 
ter, and  feeding,  for  5  hours,  under 
penalty  recoverable  by  civil  action. 
Gulf,.  C.  &  S.  P.  Ry.  Co.  t.  Gray  (Tex. 
Civ.  App.  1894)  24  a  W.  837. 
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Intoxicating     liquors*— 


Code  Iowa,  §  1553,  as  amended  1886, 
c  65,  1 10,  forbidding  any  common  car- 
rier to  bring  within  the  state,  for  any 
person  or  persons  or  corporation,  any 
liquor  from  any  other  state  or  terri- 
tory, without  first  having  been  furnish- 
ed with  a  certificate  under  the  seal  of 
the  county  auditor  of  the  county  to 
which  such  liquor  is  to  be  transported, 
or  is  consigned  for  transportation,  cer- 
tifying that  the  consignee  or  person  to 
whom  said  liquor  is  to  be  delivered  is 
authorized  to  sell  liquor  in  such  coun- 
ty, is  an  attempt  to  regulate  interstate 
commerce.  Waite,  C.  J.,  and  Harlan 
and  Gray,  J  J.,  dissenting.  Bowman  v. 
Chicago  &  N.  W.  R.  Co.  (1888)  8  Sup. 
Ct.  689,  700,  1062,  125  U.  S.  465,  31 
L.  Ed.  700. 

Act  Aug.  8,  1890  (Comp.  St.  |  8738), 
providing  that  intoxicating  liquors 
transported  into  any  state,  or  remain- 
ing therein  "for  use,  consumption,  sale 
or  storage  therein  shall  upon  arrival 
in  such  state"  be  subject  to  the  op- 
eration of  its  laws  enacted  in  the  ex- 
ercise of  its  police  powers,  attaches  to 
the  subject  of  an  interstate  shipment 
only  after  such  shipment  has  been  con- 
summated by  the  arrival  of  the  goods  at 
their  destination  and  their  delivery  to 
the  consignee,  and  a  state  law  which 
makes  a  carrier  liable  to  a  penalty  for 
transporting  such  goods  within  the 
state  before  their  delivery,  except  in 
cases  where  a  certificate  has  been  ob- 
tained from  state  authorities  (Mc- 
Clain's  Code  Iowa,  {  2410),  is  an  at- 
tempted regulation  of  interstate  com- 
merce, and  void.  Rhodes  v.  State  of 
Iowa  (1898)  18  Sup.  Ct  664,  666,  170 
U.  S.  412,  42  L.  Ed.  1088,  reversing 
(1894)  58  N.  W.  887,  90  Iowa,  496. 

The  offense  of  furnishing  intoxicating 
liquor  to  an  inebriate,  created  by  Ky. 
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St.  i  1307,  is,  as  applied  to  the  trans- 
portation of  liquor  from  state  to  state, 
a  regulation  of  interstate  commerce. 
Adams  Exp.  Co.  v.  Kentucky  (1909) 
29  Sup.  Ct  633,  635,  214  IT.  S.  218,  53 
L.  Ed.  972. 

A  carrier  incorporated  in  Kentucky 
cannot  justify  refusal  to  accept  inter- 
state shipments  of  liquors  for  local 
option  points  created  under  Acts  Ky. 
1906,  c.  63;  such  statute  being  an  un- 
lawful regulation  of  interstate  com- 
merce. Louisville  &  N.  R.  Co.  v.  F. 
W.  Cook  Brewing  Co.  (1912)  32  Sup. 
Ct  189,  192,  223  U.  S.  70,  56  L.  Ed. 
355,  affirming  judgment  (1909)  172 
Fed.  117,  96  C.  C.  A.  322,  40  L.  R. 
A.  (N.  S.)  79a 

Acts  W.  Va.  1903,  c.  40,  being  "An 
act  regulating  the  shipment  and  sale 
of  intoxicating  liquors  contrary  to  law 
and  providing  a  remedy  therefor,"  and 
which  provides  inter  alia  that  any  agent 
or  employ^  of  a  common  carrier  who 
shall  deliver  to  any  person,  firm  or 
corporation  any  package  containing  in- 
toxicating liquors,  except  to  a  person 
having  a  .state  license  to  sell  the  same, 
or  to  the  bona  fide  consignee  thereof 
who  has  in  good  faith  ordered  the  same 
for  his  own  use,  shall  be  deemed  to 
have  made  a  sale  thereof  contrary  to 
law,  and  be  subject  to  criminal  prose- 
cution, in  so  far  as  it  endeavors  to  im- 
pose criminal  liability  upon  a  carrier  or 
its  agents  because  of  the  delivery  of  liq- 
uors transported  by  it  to  the  consignee 
thereof  in  the  usual  course  of  busi- 
ness, in  case  such  consignee  shall  not 
have  a  license  or  shall  not  have  order- 
ed the  liquors  for  his  own  use,  is  uncon- 
stitutional and  void,  as  an  attempt  to 
regulate  interstate  commerce  as  ap- 
plied to  interstate  shipments.  Crescent 
Liquor  Co.  v.  Piatt  (C.  C.  1906)  148 
Fed.  894. 

Dispensary  Act  S.  C.  Jan.  2,  1895,  § 
38,  declaring  that  any  boat  or  oth- 
er conveyance  transporting  liquors  at 
night,  other  than  regular  passenger  on 
freight  steamers  and  railroad  cars, 
shall  be  liable  to  seizure  and  confisca- 
tion,- is,  in  the  case  of  a  boat  bringing 
liquor  from  another  state,  void  as  an 
interference  with  interstate  commerce. 
Jervey  v.  The  Carolina  (D.  C.  1895) 
66  Fed.  1013. 

The  Fuller  Bill  (Acts  Sp.  Sess.  Ala. 
1909,  p.  63)  prohibits  intrastate  ship- 
ments of  intoxicating  liquors  except  for 
recognized  legal  purposes,  but  does  not 
attempt  to  prohibit  interstate  ship- 
ments. Southern  Express  Co.  v.  State 
(Ala.  1914)  66  So.  115. 

27  Del.  Laws,  c.  189,  prohibiting  com- 
mon carriers  from  transporting  intox- 
icating liquors  into  local  option  dis- 
tricts, is  constitutional  State  v.  Van 
Winkle  (Del  1913)  88  A.  807. 

A  conviction  of  violating  a  city  ordi- 
nance, which  was  held  invalid  in  so  far 
as  it  related  to  interstate  shipments  of 
intoxicating  liquors,  was  unauthorized, 
where  it  was  admitted   that  accused 


was  charged  with  relation  to  an  inter- 
state shipment  Ezell  v.  City  of  At- 
lanta (Ga.  App.  1913)  78  S.  E.  850,  de- 
cided in  conformity  to  answer  to  cer- 
tified questions  Id.  (Ga.  1913)  821,  140 
Ga.  197. 

Under  the  interstate  commerce  clause, 
Acts  Ky.  1906,  c.  63,  which  undertake  to 
impede,  burden,  or  regulate  the  bringing 
of  intoxicating  liquors  by  carriers  into 
the  state,  is  unconstitutional  and  void. 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Commonwealth  (1907)  104  S.  W.  394, 
31  Ky.  Law  Rep.  954. 

That  liquor  was  taken  from  a  point 
in  Kentucky  to  a  point  outside  the  state 
and  from  there  shipped  back  to  a  con- 
signee in  Kentucky,  for  the  purpose  of 
evading  the  local  option  law  of  Ken- 
tucky, did  not  as  against  the  carrier 
render  such  shipment  subject  to  state 
regulation,  as  not  being  interstate  com- 
merce.   Id. 

Whether  a  carrier  knew  that  the 
commodity  presented  for  transporta- 
tion from  one  state  to  another  was  malt 
liquor,  or  that  the  point  to  which  ship- 
ped was  in  a  local  option  district,  is 
immaterial  as  affecting  the  liability  of 
such  shipment  to  state  regulation.    Id. 

Ky.  St.  §  2569a,  relative  to  the  trans- 
portation of  intoxicating  liquors,  is  con- 
stitutional and  operative  as  to  intra- 
state shipments,  but  not  as  to  inter- 
state shipments  prior  to  the  passage  of 
the  Webb-Kenyon  Act  (Comp.  St.  § 
8739).  Adams  Express  Co.  v.  Com- 
monwealth (1914)  169  S.  W.  603,  160 
Ky.  66. 

One  cannot  be  prohibited  by  state 
law  from  shipping  intoxicating  liquors 
lawfully  purchased  in  another  state  into 
the  state  for  the  personal  use  of  him- 
self or  family;  such  a  law  interfering 
with  interstate  commerce.  Alexander 
v.  State  (OkL  Cr.  App.  1910)  106  P. 
988. 

Snyder's  Comp.  Laws  Okl.  1909,  f 
4180,  forbidding  the  conveying  of  liq- 
uor from  one  place  to  another  within 
the  state,  with  certain  exceptions,  is 
not  in  conflict  with  the  interstate  com- 
merce clause  of  the  Constitution. 
Overton  v.  State  (Okl.  Cr.  App.  1912) 
123  P.  175,  denying  rehearing  (OkL 
Cr.  App.  1911>  114  P.  1132. 

Cr.  Code  S.  C.  §  584,  punishing  the 
carriage  and  transportation  of  liquors 
under  any  other  name  than  the  proper 
name,  is  not  in  violation  of  the  inter- 
state commerce  law  as  applied  to  the 
carriage  and  transportation  of  liquors, 
it  not  applying  to  liquor  transported 
from  another  state  into  the  state  for 
private  use.  State  v.  Moody  (1904)  49 
S.  E.  8,  70  S.  O.  56. 

Acts  2d  Ex.  Sess.  Tenn.  1913,  c.  1, 
g  5,  prohibiting  the  delivery  by  carrier 
of  an  interstate  shipment  of  liquor 
without  receiving  a  certain  statement 
from  the  consignee,  held  invalid  as  a 
direct  interference  with  interstate  com- 
merce, and  not  to  be  sustained  as  an  ex- 
ercise of  the  police  power,  or  within  the 
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Wilson  Act  Palmer  v.  Southern  Exp. 
Co.  (Tenn.  1914)  165  S.  W.  236. 

Acts  2d  Ex.  Seas.  Tenn.  1913,  c.  1, 
|  9,  subsec.  2,  providing  that  the  act 
shall  not  make  it  unlawful  for  one  to 
order  for  his  own  use  intoxicating  liq- 
uors in  quantities  not  exceeding  one 
gallon,  held  invalid  as  a  regulation  of 
interstate  commerce  when  applied  to 
liquor  shipped  into  the  state.     Id. 

Acts  2d  Ex.  Seas.  Tenn.  1913,  c.  1, 
|  3,  requiring  an  interstate  carrier  of 
liquor  to  file  a  statement  with  the 
county  court  clerk,  is  not  violative  of 
the  interstate  commerce  clause  or  the 
federal  statute  prohibiting  carriers 
from  disclosing  information  to  the  prej- 
udice of  a  shipper  or  consignee.     Id. 

Allison  Act,  Tex.  f  4,  has  no  applica- 
tion to  interstate  shipments  of  intox- 
icating liquor  into  prohibition  territory, 
but  such  shipments  are  governed  by 
section  5,  which  is  a  replica  of  the 
Webb-Kenyon  Act  Ex  parte  Peede 
(Tex.  Cr.  App.  1914)  170  S.  W.  749. 

(82.  — -  Natural  gas.— Prohibiting 
the  construction  of  pipe  lines  for  natu- 
ral gas,  or  the  transportation  of  the  gas 
by  such  lines  except  by  domestic  cor- 
porations, whose  charters  shall  provide 
that  the  gas  shall  only  be  transported 
between  points  in  the  state,  and  shall 
not  be  transported  to,  nor  delivered  to, 
any  person  or  corporation  engaged  in 
transporting  or  furnishing  gas  to 
points  outside  of  the  state,  and  giving 
to  such  domestic  corporations  the  ex- 
clusive right  of  eminent  domain  and 
the  use  of  the  highways,  all  of  which 
is  attempted  by  Laws  OkL  1907,  c 
67,  unconstitutionally  interferes  with 
interstate  commerce,  and  cannot  be  jus- 
tified as  an  exercise  of  the  police  pow- 
er of  the  state  to  conserve  its  natural 
resources.  West  v.  Kansas  Natural 
Gas  Co.  (1911)  81  Sup.  Ct  664,  221  U. 
S.  229,  55  L.  Ed.  716,  35  L.  R.  A.  (N. 
S.)  1193,  affirming  decree  Kansas  Nat- 
ural Gas  Co.  v.  Haskell  (C.  C.  1909) 
172  Fed.  545. 

Affirmance  by  the  supreme  court  of 
a  decree  enjoining  enforcement  of  state 
legislation  as  prohibiting  transportation 
of  natural  gas  in  lawful  channels  of  in- 
terstate commerce  does  not  require 
modification  of  the  decree  to  except 
from  its  operation  certain  provisions 
which  might  have  been  valid  as  to 
transportation  of  gas  wholly  within  the 
state.  Haskell  v.  Kansas  Natural  Gas 
Co.  (1912)  32  Sup.  Ct.  442,  444,  224  U. 
S.  217,  56  L.   Ed.  738. 

Decree  of  federal  circuit  court  enjoin- 
ing enforcement  of  state  legislation 
prohibiting  transportation  of  natural 
gas  outside  the  state  does  not  pre- 
vent enforcement  of  legitimate  state 
legislation  not  conflicting  with  inter- 
state commerce,  where  the  decree  was 
confirmed  on  the  ground  that  com- 
plainant had  a  right  to  take  natural 
gas  out  of  the  state  for  purposes  of 
interstate  commerce.  ,  Id. 
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Laws  OkL  1907,  c  67,  preventing  all 
interstate  commerce  in  natural  gas  by 
preventing  the  use  of  pipe  lines  across 
the  highways  of  that  state  to  trans- 
port such  gas  out  of  the  state,  is  in 
violation  of  the  interstate  commerce 
clause  and  void.  Haskell  v.  Cowham 
(1911)  187  Fed.  403,  109  C.  C.  A. 
235. 

Acts  of  state  officers  to  prevent  an 
owner  of  natural  gas  from  operating 
pipes  to  transport  it  out  of  the  state 
across  highways  of  the  state  will  be 
enjoined.    Id. 

Neither  a  state  nor  its  officers  may 
prevent  or  unreasonably  burden  inter- 
state commerce  in  natural  gas  by  pre- 
venting the  use  of  pipe  lines  to  trans- 
port it  across  the  highways  of  the 
state  by  exercise  or  refusal  to  exercise 
the  police  powers  or  the  proprietary 
powers  of  the  state  over  them.    Id. 

Acts  OkL  1907,  p.  586,  c  67,  which 
prohibits,  except  for  private  use,  the 
construction  of  pipe  lines  for  the  trans- 
portation of  natural  gas  within  the 
state,  except  by  corporations  organiz- 
ed thereunder  by  charters  providing 
that  such  gas  shall  not  be  transported 
out  of  the  state,  nor  sold  or  delivered 
to  any  one  else  to  be  taken  out  of 
the  state,  is  void  as  an  attempt  to  in- 
terfere with  interstate  commerce. 
Kansas  Natural  Gas  Co.  v.  Haskell  (C. 
C.  1909)  172  Fed.  545,  decree  affirmed 
West  v.  Kansas  Natural  Gas  Co. 
(1911)  31  Sup.  Ct  564,  221  U.  a  229, 
55  L.  Ed.  716,  35  L.  a  A.  (N.  a) 
1193. 

A  state  regulation,  fixing  the  price  to 
be  charged  by  gas  companies  for  nat- 
ural gas  furnished  to  consumers  with- 
in the  state,  is  not  an  unlawful  regu- 
lation of  interstate  commerce,  although 
some  of  the  gas  supplied  is  piped  from 
other  states.  Manufacturers'  Light  & 
Heat  Co.  v.  Ott  (D.  C.  1914)  215  Fed. 
940. 

Order  of  state  public  utilities  com- 
mission requiring  pipe  line  corpora- 
tion to  extend  lines  in  another  state  so 
that  gas  therefrom  might  be  transport- 
ed into  the  state  in  question  held  void 
as  an  attempted  regulation  of  inter- 
state commerce.  Fidelity  Title  &  Trust 
Co.  v.  Kansas  Natural  Gas  Co.  (D.  C. 
1913)  219  Fed.  614. 

Act  Ind.  March  9,  1889,  which  makes 
it  unlawful  for  any  person,  natural  or 
artificial,  to  conduct  natural  gas  from 
the  state,  and  imposes  penalties  for 
so  doing,  is  unconstitutional,  as  it  is 
legislation  on  interstate  commerce, 
though  by  other  acts  it  is  provided 
that  "mining"  shall  include  the  sinking 
of  gas  wells,  and  natural  gas  compa- 
nies are  authorised  to  appropriate  and 
condemn  property.  State  v.  Indiana  & 
O.  Oil,  Gas  &  Mining  Co.  (1889)  120 
Ind.  575,  22  N.  E.  778,  6  L.  R.  A.  579; 
Avery  v.  Same  (1889)  120  Ind.  600,  22 
N.  E.  781. 

Act  Ind.  1891,  prohibiting  the  trans- 
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portation  of  natural  gas  through  pipes 
at  a  greater  pressure  than  300  pounds 
per  square  inch,  or  otherwise  than  by 
its  natural  flow,  upon  its  face  show- 
ing no  purpose  to  usurp  federal  pow- 
er over  interstate  commerce,  and  apply- 
ing to  all  persons  without  discrimina- 
tion, and  being  solely  for  the  purpose 
of  regulating  the  use  of  a  character- 
istically local  and  intrinsically  danger- 
ous product,  and  not  a  prohibition  of 
its  transportation,  is  not  a  regulation 
of  interstate  commerce,  within  the 
meaning  of  the  interstate  commerce 
clause,  although  its  effect  may  inciden- 
tally be  to  prevent  the  transportation 
of  gas  into  another  state.  Jamieson  v. 
Indiana  Natural  Gas  &  CHI  Co.  (1891) 
128  Ind.  655,  28  N.  B.  76,  12  L.  R. 
A.  652,  distinguishing  Leisy  v.  Hardin 
(1890)  135  U.  S.  100,  10  Sup.  Ct 
681,  34  L.  Ed.  128,  and  State  v.  Indi- 
ana &  O.  Oil,  Gas  &  Mining  Co.  (1889) 
120  Ind.  575,  2i  N.  E.  778,  6  L.  R.  A. 
579. 

Act  Ind.  Feb.  20,  1889,  which  grants 
to  companies,  corporations,  or  volunta- 
ry associations  organized  under  the 
laws  of  the  state  for  the  purpose  of 
drilling  and  mining  for  petroleum  or 
natural  gas,  and  furnishing  the  same 
to  patrons  within  the  state,  the  right 
to  condemn  and  appropriate  land  for 
the  purpose  of  laying  their  pipes,  does 
not  prohibit  the  piping  of  petroleum 
and  natural  gas  out  of  the  state,  and  is 
not  in  conflict  with  the  constitution,  as 
an  interference  with  interstate  com- 
merce. Consumers'  Gas  Trust  Co.  v. 
Harless  (1892)  131  Ind.  446,  29  N.  E. 
1062,  15  L  R.  A,  505. 

Act  Ind.  March  4,  1891,  so  far  as  it 
prohibits  the  transportation  of  natural 
gas  through  pipes  at  a  pressure  ex- 
ceeding 300  pounds  per  square  inch,  or 
otherwise  than  by  the  natural  pres- 
sure of  the  gas  flowing  from  the  well, 
is  an  interference  with  interstate  com- 
merce, as  its  effect  is  to  prevent  gas 
from  being  transported  in  pipes  from 
the  gas  fields  in  the  state  into  other 
states,  and  it  is  not  a  legitimate  police 
regulation.  Benedict  v.  Columbus 
Const.  Co.  (1892)  49  N.  J.  Eq.  (4 
Dick.)   23,  23  Atl.  485. 

183.  Passengers— I  ■    general.— Where 

a  state  statute,  unconstitutional  be- 
cause repugnant  to  the  constitutional 
authority  of  congress  to  regulate  com- 
merce, seeks  to  exact  conditions  for 
allowing  the  passage  or  carriage  of  per- 
sons or  freight  through  it  into  another 
state,  the  nature  of  the  exaction  is  not 
changed  by  adding  to  it  similar  con- 
ditions for  allowing  transportation 
wholly  within  the  state.  In  re  State 
Freight  Tax  (1872)  82  U.  S.  (15  Wall.) 
232,  21  L.  Ed.  146. 

A  state  statute  forbidding  a  carrier 
to  make  any  discrimination  as  to  pas- 
sengers on  account  of  color  is  invalid 
as  to  interstate  carriers.     Hall  v.  De 


Cuir  (1877)  95  U.  S.  485,  486,  24  L. 
Ed.  547. 

A  state  law  which  requires  those  en- 
gaged in  the  transportation  of  passen- 
gers among  the  states  to  give  all  per- 
sons traveling  within  the  state,  upon 
vessels  employed  in  such  business,  equal 
rights  and  privileges  in  all  parts  of 
the  vessel,  without  distinction  on  ac- 
count of  race  or  color,  and  subjects  to 
an  action  for  damages  the  owner  of 
such  a  vessel  who  excludes  colored  pas- 
sengers on  account  of  their  color  from 
the  cabin  set  apart  by  him  for  the  use 
of  whites  during  the  passage,  is  a  regu- 
lation of  interstate  commerce,  and 
therefore  to  that  extent  unconstitution- 
al, and  void.  If  the  public  good  requir- 
es such  legislation,  it  must  come  from 
congress,  and  not  from  the  states.    Id. 

Where  a  railroad  extends  through 
several  states,  and  is  incorporated  in 
each,  it  is,  as  far  as  concerns  the  reg- 
ulation of  its  business  within  the  state, 
a  domestic  corporation;  and  the  estab- 
lishment of  a  board  of  railroad  commis- 
sioners, with  power  to  regulate  traffic, 
fix  charges,  and  prevent  discriminations 
(Act  Miss.  March  11,  1884),  but  pro- 
hibited from  interfering  with  charges 
for  transportation  of  persons  or  prop- 
erty from  one  state  to  another  (Act 
Miss.  March  15,  1884),  is  not  invalid  as 
being  a  regulation  of  interstate  com-- 
merce.  Stone  v.  Farmers'  Loan  & 
Trust  Co.  (1886)  116  U.  S.  307,  6  Sup. 
Ct.  334,  388.  1191,  29  L.  Ed.  636  (re- 
versing Farmers'  Loan  &  Trust  Co.  v. 
Stone  [C.  C.  1884]  20  Fed.  270) ;  Same 
v.  Illinois  Cent.  R.  Co.  (1886)  116  U. 
S.  347,*  6  Sup.  Ct.  348,  29  L.  Ed.  636; 
Same  v.  New  Orleans  &  N.  E.  R.  Co. 
(1886)  116  U.  S.  352,  6  Sup.  Ct.  349, 
391,  29  L.  Ed.  636. 

A  state  statute  providing  that  no  con- 
tract or  regulation  shall  exempt  any 
corporation  carrying  persons  or  prop- 
erty by  rail  from  its  liability  as  a  com- 
mon carrier  is  not  void  as  an  attempt 
to  regulate  interstate  commerce,  as  ap- 
plied to  a  contract  of  interstate  trans- 
portation, whereby  the  carrier  attempts 
to  limit  its  liability  for  personal  injuries 
resulting  from  the  negligence  of  its 
servants  to  the  sum  of  $500.  Chicago, 
M.  &  St  P/Ry.  Co.  v.  Solan  (1898)  18 
Sup.  Ct  289,  169  U.  S.  133,  42  L.  Ed. 
688,  affirming  judgment  (1895)  63  N. 
W.  6<J2.  95  Iowa,  260,  28  L.  R.  A.  718. 

Congress,  in  the  exercise  of  its  power 
over  commerce,  could  enact  Act  June 
29,  1906,  |  6  (Comp.  St  §  8585),  which 
rendered  unenforceable  a  prior  con- 
tract, valid  when  made,  by  which  an  in- 
terstate carrier  agreed  to  issue  annual 
passes  for  life  in  consideration  of  a  re- 
lease of  a  claim  for  damages.  Louis- 
ville &  N.  R.  Co.  v.  Mottley  (1911)  31 
Sup.  Ct  265,  219  U.  S.  467,  55  L.  Ed. 
297,  34  L.  R.  A.  (N.  S.)  671,  revers- 
ing decree  (1909)  118  S.  W.  982,  183 
Ky.  652. 

Municipal  regulation  of  a  street  rail- 
way   company    principally    engaged    in 
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interstate  commerce,  as  to  passengers 
riding  on  platforms,  unless  provided 
with  suitable  barriers  and  with  refer- 
ence to  cleanliness,  does  not  infringe 
on  the  federal  authority  over  such  com- 
merce. South  Covington  &  C.  St  R. 
Co.  v.  City  of  Covington  (1915)  35  Sup. 
Ct  158,  235  U.  S.  537,  59  L.  Ed.  350, 
reversing  decree  South  Covington  &  C. 
R.  Co.  v.  Same  (1912)  143  S.  W.  28, 
146  Ky.  592. 

An  ordinance  providing  that  the  tem- 
perature of  cars  of  a  street  railway 
engaged  in  interstate  commerce  shall 
never  be  permitted  to  be  below  50  de- 
grees Fahrenheit  is  invalid,  as  unrea- 
sonable, where  it  is  impossible  so  to  do, 
owing  to  the  opening  of  the  doors  and 
other  interferences.    Id. 

A  state  statute  which  abrogates  all 
common-law  remedies  for  the  wrongful 
exclusion  of  a  passenger  from  the  cars 
of  a  railroad  company  is  unconstitu- 
tional, so  far  as  it  relates  to  railroads 
running  between  two  or  more  states; 
it  being  a  regulation  of  interstate  com- 
merce that  the  state  has  no  power  to 
make.  Brown  v.  Memphis  &  C.  R.  Co. 
(C.  C.  1880)  5  Fed.  499,  501. 

A  provision  of  the  constitution  of 
Colorado  prohibiting  railway  discrim- 
inations is  not  in  conflict  with  the  com- 
merce clause.  Denver  &  N.  O.  R.  Co. 
v.  Atchison,  T.  &  S.  F.  R.  Co.  (C.  C. 
1883)  15  Fed.  650,  decree  reversed 
(1884)  4  Sup.  Ct  185,  110  U.  S.  667, 
28  L.  Ed.  291. 

A  state  may  regulate  the  heating  of 
passenger  cars,  though  used  in  inter- 
state transportation.  Kansas  City  S. 
Ry.  Co.  v.  Board  of  Railroad  Com'rs 
(C.  C.  1901)  106  Fed.  353,  affirmed 
(1903)  23  Sup.  Ct  214,  187  U.  S.  617, 
47  L.  Ed.  333. 

Safety  and  comfort  ot  passengers, 
whether  intrastate  or  interstate,  may 
be  provided  for  by  state  authority  when 
not  in  conflict  with  regulations  of  Con- 
gress, and  may  not  be  subordinated  to 
freight  traffic  State  v.  Louisville  & 
N.  R.  Co.  (Fla.  1912)  57  So.  673. 

The  Kentucky  statutes  of  1824  and 
1828,  which  forbid  slaves  being  carried 
away  as  passengers  in  boats  on  the 
Ohio  river,  which  is  the  boundary  line 
of  the  state,  did  not  conflict  with  the 
power  of  congress  to  regulate  com- 
merce. Church  v.  Chambers  (1835) 
33  Ky.  (3  Dana)   274. 

Regulation  by  a  municipality  of  a 
street  railway  operated  by  a  state  cor- 
poration and  which  carried  passengers 
only  to  the  state  line  whpre  they  were 
delivered  to  a  foreign  corporation  is 
not  an  interference  with  interstate 
commerce.  South  Covington  &  C.  R, 
Co.  v.  City  of  Covington  (1912)  143 
&  W.  28,  146  Ky.  592. 

Act  La.  No.  38  of  1869,  forbidding 
common  carriers  of  passengers  from 
discriminating  against  passengers  on  ac- 
count of  race  and  color,  is  not  in  con- 
flict with  the  interstate  commerce 
clause.  Decuir  v.  Benson  (1875)  27 
La.  Ann.  1. 
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R.  S.  Me.  a  24,  {  50,  requiring  com- 
mon carriers  who  bring  into  the  state 
persons  not  having  a  settlement  therein 
to  remove  them  beyond  the  state  if 
they  fall  into  distress  within  a  year,  is 
a  regulation  of  foreign  and  interstate 
commerce,  in  violation  of  the  com- 
merce clause.  City  of  Bangor  v.  Smith 
(1891)  83  Me.  422,  22  Atl.  379. 

Laws  Wis.  1911,  c  272,  applicable 
only  to  intrastate  commerce,  requiring 
the  upper  berth  in  a  sleeping  car  to  be 
kept  closed  till  engaged  or  occupied, 
when  the  lower  berth  is  engaged  and 
occupied,  is  not  an  interference  with 
interstate  commerce  carried  on  in  cars 
doing  both  intrastate  and  interstate 
business.  State  v.  Chicago,  M.  &  St  P. 
R.  Co.  (1913)  140  N.  W.  70,  152  Wis. 
341. 

Notwithstanding  the  regulation  by  the 
Interstate  Commerce  Commission  of 
the  rates  for  sleeping  car  berths  in  in- 
terstate traffic,  Laws  Wis.  1911,  c.  272, 
applicable  only  to  intrastate  commerce, 
requiring  the  upper  berth  in  a  sleeping 
car  to  be  kept  closed  till  engaged  or 
occupied,  when  the  lower  berth  is  en- 
gaged or  occupied  does  not  conflict  with 
the  interstate  commerce  act    Id. 

184.  —  Operation   of   tralss.— Rev. 

St.  Rl.  1889,  c.  114,  §  88,  providing  that 
all  regular  passenger  trains  shall  stop 
a  sufficient  length  of  time  at  the  rail- 
road stations  and  county  seats  to  re- 
ceive and  let  off  passengers  with  safety, 
as  construed  by  the  state  supreme 
court,  requiring  a  fast- mail  train,  car- 
rying interstate  passengers  and  the 
United  States  mail  from  Chicago  to 
places  south  of  the  Ohio  river,  over  aa 
interstate  highway  established  by  au- 
thority of  congress,  to  turn  aside  from 
the  direct  interstate  route,  and  run  to 
the  station  in  Cairo,  three  miles  and  a 
half  away  from  that 'route,  and  back 
again,  in  order  to  receive  and  discharge 
passengers  at  that  station,  for  the  inter- 
state travel  to  and  from  which  the  rail- 
road company  furnishes  other  and  ample 
accommodation,  is  an  unconstitutional 
obstruction  of  interstate  commerce. 
Illinois  Cent  R.  Co.  v.  Illinois  (1896) 
163  U.  S.  142,  16  Sup.  Ct  1096,  1099, 
41  L.  Ed.  107.     . 

Laws  Minn.  c.  60,  requiring  every  reg- 
ular passenger  train  running  wholly 
within  the  state  to  stop  at  all  stations 
at  county  seats  directly  in  its  course  a 
sufficient  length  of  time  to  take  on  and 
discharge  passengers,  is  not  an  inter- 
ference with  interstate  commerce. 
Gladson  v.  Minnesota  (1897)  17  Sup. 
Ct  627,  628,  166  U.  S.  427,  41  L.  Ed, 
1064,  affirming  State  v.  Gladson  (1894) 
57  Minn.  385,  59  N.  W.  487,  24  L.  R. 
A.  502. 

Rev.  St  Ohio  1890,  §  3320,  requiring 
all  railroad  companies  operating  lines 
within  the  state  to  cause  three,  each 
way,  of  its  regular  passenger  trains, 
if  so  many  are  run  daily,  to  stop  at  a 
city  or  village  containing  over  3,000 
inhabitants    to    receive    and   discharge 
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passengers,  eta,  is  a  valid  exercise  of 
the  police  power  of  the  state,  and*  ap- 
plies to  an  interstate  railroad  incorpo- 
rated by  and  operating  through  such 
state,  the  federal  government  not  hav- 
ing taken  any  affirmative  action  on  the 
subject,  under  its  powers  to  regulate 
interstate  commerce.  Lake  Shore  &  M. 
S.  Ry.  Co.  v.  State  of  Ohio  (1899)  19 
Sup.  Ct.  465,  173  U.  S.  285,  43  L.  Ed. 
702. 

Rev.  St  Ohio  1890,  |  3320,  is  not  in- 
consistent with  R.  S.  §  5258  (Comp. 
St.  $  10058),  authorizing  every  railroad 
company  to  carry  over  its  road,  etc., 
all  passengers,  troops,  government  sup- 
plies, mails,  freight,  and  property,  on 
their  way  from  one  state  to  another, 
and  to  connect  with  roads  of  other 
states  so  as  to  form  continuous  lines 
for  transportation  to  the  place  of  des- 
tination, since  that  section  was  not  in- 
tended to  interfere  with  the  state's  au- 
thority to  enact  regulations  designed  to 
subserve  public  convenience,  which  only 
incidentally  or  remotely  affected  inter- 
state commerce,  and  were  not  in  them- 
selves regulations  thereof.    Id. 

The  requirement  that  all  regular  pas- 
senger trains  must  stop  at  county  seats, 
which  is  made  by  Act  HI.  March  21, 
1874,  §  26,  constitutes  a  direct  burden 
upon  interstate  commerce,  so  far,  at 
least,  as  that  statute  requires  through 
interstate  passenger  trains  to  stop  at 
such  stations  when  adequate  train  serv- 
ice has  been  provided  for  local  traffic 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Illinois  (1900)  20  Sup.  Ct.  722,  724, 
177  U.  S.  514,  44  L.  Ed.  868,  revers- 
ing judgment  (1898)  51  N.  E.  842,  175 
SI.  359. 

Interstate  commerce  is  unconstitu- 
tionally interfered  with  by  an  order  of 
the  Mississippi  railroad  commission, 
made  in  the  exercise  of  its  discretionary 
authority,  under  Code  Miss.  1892,  §§ 
3550,  4302,  requiring  a  railway  com- 
pany to  stop  its  interstate  mail  trains 
at  a  specified  county  seat,  where  proper 
and  adequate  railway  passenger  facili- 
ties are  otherwise  afforded  that  station. 
Mississippi  Railroad  Commission  v.  Il- 
linois Cent.  R.  Co.  (1906)  27  Sup.  Ct. 
90,  94,  203  U.  S.  335,  51  L.  Ed.  209, 
affirming  judgment  Illinois  Cent.  R.  Co. 
v.  Mississippi  Railroad  Commission 
(1905)  138  Fed.  327,  70  C.  C.  A.  617. 

An  order  made  under  state  authority, 
requiring  a  railroad  company  to  stop 
two  of  its  through  fast  mail  trains  run- 
ning between  Jersey  City,  New  Jersey, 
and  Tampa,  Florida,  at  a  small  town 
in  South  Carolina  which  is  also  the 
junction  point  with  a  small  branch 
road,  is  void  as  a  direct  regulation  of 
interstate  commerce,  where,  in  addi- 
tion to  several  local  trains  daily,  the 
residents  of  such  town  are  furnished 
daily  one  slower  through  train  each 
way.  Atlantic  Coast  Lone  R.  Co.  v. 
Wharton  (1907)  28  Sup.  Ct.  121,  123, 
207  U.  S.  328,  52  L.  Ed.  230,  revers- 
ing judgment  Railroad   Com'rs  v.  At- 
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lantic  Coast  line  R.  Co.  (1906)  54  S.  E. 
224,  74  S.  C.  80. 

A  state  may  direct  a  railway  compa- 
ny operating  a  branch  line  which,  so 
far  as  it  lies  within  the  state,  was  built 
under  the  authority  of  a  charter  from 
that  state,  to  afford  passenger  train 
service  between  the  terminus  of  such 
line  within  the  state  and  the  state  line, 
provided  that  such  requirement  does  not 
amount  to  such  an  arbitrary  and  un- 
reasonable exercise  of  power  as  to 
cause  it  to  be,  in  fact,  not  a  regulation, 
but  an  infringement  upon  the  right  of 
ownership,  or,-  considering  the  sur- 
rounding circumstances,  operate  as  a 
direct  burden,  upon  interstate  com- 
merce. Missouri  Pac.  Ry.  Co.  v.  State 
(1910)  30  Sup.  Ct.  330,  216  U.  S.  262, 
54  L.  Ed.  472,  affirming  judgment  State 
v.  Missouri  Pac.  Ry.  Co.  (1907)  92  P. 
606,  76  Kan.  467. 

Interstate  commerce  is  not  directly 
burdened,  by  an  order  of  a  state  rail- 
road commission,  directing  an  interstate 
railway  company  to  discharge  its  cor- 
porate duty  by  affording  passenger  train 
service  between  the  terminus  of  a 
branch  line  within  the  state  and  the 
point  of  intersection  with  the  state  line, 
although,  to  avoid  the  useless  expense 
of  establishing  terminal  facilities  at 
that  point,  the  passenger  service  di- 
rected by  the  order  must  be  operated 
not  only  to  the  state  line,  but  some  20 
miles  beyond,  where  such  facilities  do 
exist.     Id. 

The  requirement  that  passenger  trains 
shall  stop  at  all  junction  points  of  oth- 
er roads,  which  is  made  by  Act  Mo. 
March  19,  1907  (Laws  1907,  p.  185), 
amending  Rev.  St.  Mo.  1899,  $  1075 
(Ann.  St.  1906,  p.  923),  amounts  to  an 
unnecessary  and  unlawful  burden  upon 
interstate  commerce  if  such  require- 
ment is  construed  to  necessitate  the 
stoppage  of  through  interstate  trains 
for  the  transfer  of  passengers  from 
one  road  to  another,  when  ample  fa- 
cilities for  the  traveling  public  are  al- 
ready provided,  and  severe  detriment 
and  hindrance  to  interstate  traffic  will 
result  Herndon  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1910)  30  Sup.  Ct.  633,  638, 
218  U.  S.  135,  54  L.  Ed.  970;  Swanger 
v.  Atchison,  T.  &  S.  F.  R.  Co.  (1910) 
30  Sup.  Ct.  639,  218  U.  S.  159,  54  L. 
Ed.  978,  affirming  decree  Chicago,  R. 
•I.  &  P.  R.  Co.  v.  Swanger  (C.  C.  1908) 
157  Fed.  783. 

Requirement  that  certain  villages 
must  be  given  two  passenger  trains 
each  way  each  day  under  St.  Wis.  1898, 
§  1801,  as  amended  by  Laws  1911,  c. 
483,  without  regard  to  the  adequacy  of 
the  existing  passenger  service,  is  an 
unlawful  burden  on  interstate  com- 
merce as  applied  to  road  running  only 
interstate  trains.  Chicago,  B.  &  Q. 
R.  Co.  v.  Railroad  Commission  of  Wis- 
consin (1915)  35  Sup.  Ct.  560,  237 
U.  S.  220,  59  L.  Ed.  926,  reversing 
judgment  (1913)  140  N.  W.  296,  152 
Wis.  654. 

A    state    may    require    a    reasonable 
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number  of  passenger  trains  to  stop  at 
cities  of  a  certain  size,  though  the 
trains  may  be  engaged  in  interstate 
transportation.  Kansas  City  S.  Ry.  Co. 
v.  Board  of  Railroad  Com'rs  (O.  0. 
1901)  106  Fed.  353,  affirmed  (1903)  23 
Sup.  Ot.  214,  187  U.  S.  617,  47  L.  Ed. 
333. 

A  public  service  commission  may  com- 
pel an  interstate  railroad  to  put  on  ad- 
ditional trains  in  certain  cases,  as  well 
as  companies  operating  wholly  within 
the  state.  Delaware,  L.  &  W.  R.  Co. 
v.  Stevens  (C.  C.  1909)  172  Fed.  595. 

An  order  of  the  Public  Service  Com- 
mission directing  a  railroad  company  to 
stop  two  of  its  interstate  trains  at  D., 
being  legislative  in  character,  was  not 
res  judicata,  and  hence  the  railroad 
company's  failure  to  object  at  the  hear- 
ing, before  the  commission,  that  such 
an  order  would  be  unconstitutional  and 
an  unwarranted  interference  with  in- 
terstate commerce,  did  not  estop  the 
railroad  company  from  insisting  there- 
on as  a  basis  of  a  bill  to  restrain  the 
enforcement  of  the  order.    Id. 

A  bill  alleged  that  complainant  rail- 
road company  operated  an  interstate 
line  of  road  to  and  through  the  city  of 
Mobile,  Ala.,  where  it  maintained  a 
passenger  station;  that  upon  its  trains 
it  carried  the  mails  and  interstate  pas- 
sengers; that  it  transported  more  pas- 
sengers to  and  from  Mobile  and  more 
interstate  passengers  through  that  city 
than  the  three  other  roads  entering  the 
city  combined,  and  that  the  number 
passing  through  was  greatly  in  excess 
9  of  the  number  taking  or  leaving  its 
trains  there;  that,  by  an  order  of  the 
Railroad  Commission  of  Alabama,  it 
was  required  to  stop  all  of  its  passen- 
ger trains  at  a  so-called  union  station, 
built  by  an  independent  local  corpora- 
tion, which  would  require  all  of  its 
trains  to  leave  its  own  tracks  and  run 
over  the  tracks  of  another  company 
with  heavy  curves  for  more  than  a  mile, 
entailing  a  delay  of  40  minutes  or  more, 
or  to  build  tracks  of  its  own,  at  a  cost 
of  at  least  $50,000,  across  the  yards 
and  tracks  of  another  company,  in 
which  case  its  trains  would  be  subjected 
to  irregular  delays  which  would  derange 
its  time  schedules;  that  the  cost  of 
said  union  station  and  the  facilities  af- 
forded thereby  were  greatly  in  excess* 
of  the  demands  of  the  business;  and 
that,  owing  to  the  greater  number  of 
complainant's  trains  and  cars,  it  would 
be  subjected  to  a  greater  part  of  the 
expense  of  maintaining  said  station. 
Held  that,  on  such  facts,  admitted  by 
demurrer,  the  order  of  the  commission 
was  an  unreasonable  regulation  in  vio- 
lation of  the  interstate  commerce 
clause.  Louisville  &  N.  R.  Co.  v.  Rail- 
road Commission  of  Alabama  (C.  O. 
1911)   191  Fed.  757. 

An  order  of  a  State  Railroad  Com- 
mission which  requires  a  railroad  com- 
pany, operating  a  road  continuously  into 
an  adjoining  state,  to  operate  each  way 
daily  a  passenger  train,  in  addition  to 
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the  trains  in  operation,  between  the 
state  fine  to  a  point  in  the  state,  does 
not  interfere  with  the  interstate  com- 
merce. Chicago,  B.  &  Q.  R.  Co.  v. 
Oglesby  (D.  C.  1912)  198  Fed.  153. 

Whether  state  Railroad  Commis- 
sion's order  for  stopping  interstate 
trains  is  valid  is  to  be  decided  by  con- 
sidering needs  of  interstate  and  state 
travel,  and,  after  adequate  provision 
for  latter,  order  granting  more  to  em- 
barrassment of  rapid  interstate  transit 
and  road's  competition  is  unwarranta- 
ble. Railroad  Commission  of  Alabama 
v.  St  Louis  &  S.  F.  R.  Co.  (Ala.  1916) 
70  So.  645. 

Order  of  state  Railroad  Commission 
compelling  stoppage  of  fast  through  in- 
terstate trains  at  four  way  stations  of 
from  600  to  1,800  population,  result- 
ing in  loss  of  interstate  connections 
maintained  under  competition,  held  un- 
warrantable interference  with  inter- 
state commerce,  where  complainant  al- 
ready served  such  stops  with  three 
trains  daily  each  way.    Id. 

A  statute  of  a  state  requiring  the 
stoppage  at  a  given  station  of  a  train 
engaged  in  interstate  commerce  is  void, 
.  where  it  appears  from  the  undisputed 
evidence  that  there  are  eight  daily 
trains  carrying  passengers  on  defend- 
ant's road  which  stop  at  such  town, 
and  are  such  as  to  afford  adequate  and 
reasonable  facilities  for  the  accommo- 
dation of  travel  to  and  from  that  place. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  State 
(1908)  107  S.  W.  989,  85  Ark.  284. 

The  duty  imposed  on  railroad  compa- 
nies to  make  written  application  to 
Railroad  Commissioners  for  consent 
before  discontinuing  intrastate  passen- 
ger trains  is  not  an  unlawful  burden 
on  interstate  commerce.  State  v.  At- 
lantic Coast  Line  R.  Co.  (Fla.  1911) 
54  So.  900. 

A  statute  providing  that  "all  regular 
passenger  trains  shall  stop  a  sufficient 
length  of  time  at  the  railroad  station 
of  county  seats  to  receive  and  let  off 
passengers  with  safety,"  applied  to  a 
train  employed  in  interstate  commerce, 
is  not  a  regulation  of  such  commerce. 
Chicago  &  A.  R.  Co.  v.  People  (1883) 
105  111.  657;  Illinois  Cent.  R.  Co.  v. 
Same  (1892)  143  111.  434,  33  N.  E.  173, 
19  L.  R.  A.  119. 

Act  Ind.  March  9,  1889,  requiring 
railroads  to  post  notices  as  to  whether 
trains  are  on  time,  is  not  void,  as  a 
regulation  of  interstate  commerce. 
State  v.  Indiana  &LS.R.  Co.  (1892) 
133  Ind.  69,  32  N.  E.  817,  18  L.  R.  A. 
502;  Same  v.  Pennsylvania  Co.  (1892) 
133  Ind.  700,  32  N.  E.  822. 

An  order  of  the  board  of  railroad 
commissioners  requiring  a  railroad 
company  to  operate  separate  passenger 
service  within  the  state  is  in  the  ex- 
ercise of  its  police  power,  and  is  not 
an  attempt  to  regulate  interstate  com- 
merce, nor  does  it  directly  cast  a  bur- 
den on  such  commerce.  State  v.  Mis- 
souri Pac.  Ry.  Co.  (1907)  92  P.  606, 
76  Kan.  467. 
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Act  Ky.  March  19,  1912  (Laws  1012, 
c.  128),  requiring  all  passenger  trains 
to  stop  at  stations  where  penitentia- 
ries are  located,  as  applied  to  the  stop- 
ping of  fast  interstate  trains,  at  a  small 
place  already  provided  with  reasonable 
facilities,  held  to  be  an  invalid  inter- 
ference with  interstate  commerce.  Il- 
linois Cent.  R.  Go.  v.  Commonwealth 
(1913)  157  S.  W.  687,  154  Ky.  332. 

The  provision  of  Act  Ky.  March  19, 
1912  (Laws  1912,  c.  128),  forbidding 
railroads  in  complying  with  its  provi- 
sions as  to  stopping  trains  at  stations 
where  penitentiaries  are  located  to  cur- 
tail the  service  now  being  rendered  at 
any  other  station  in  the  same  county, 
is  invalid.    Id. 

Act  Mo.  March  19,  1907  (Laws  1907, 
p.  180),  requiring  the  running  of •  at 
least  one  regular  passenger  train  each 
way  every  day  over  all  railroad  lines, 
is  not  invalid  as  a  regulation  of  inter- 
state commerce.  State  v.  Chicago,  B. 
&  Q.  R.  Co.  (1912)  143  S.  W.  785,  239 
Mo.  196. 

Rev.  St.  Ohio  f  3320,  directing  that 
railroad  companies  shall  cause  three 
each  way  of  its  regular  trains  carrying 
passengers,  if  so  many  are  run  daily, 
Sundays  excepted,  to  stop  at  stations, 
cities,  or  villages  having  over  3,000  in- 
habitants long  enough  to  receive  and 
let  off  passengers,  is  not  in  violation 
of  the  interstate  commerce  act  Lake 
Shore  &  M.  S.  Ry.  Co.  v.  State  (1894) 
8  Ohio  Cir.  Ct.  R.  220. 

Where  a  railroad  has  provided  rea- 
sonable facilities  from  a  certain  place, 
an  order  of  the  Corporation  Commis- 
sion requiring  it  to  stop  another  train 
engaged  in  interstate  commerce  at  such 
point  is  unreasonable.  St.  Louis  &  S. 
F.  R.  Co.  v.  Pollard  (Okl.  1911)  116 
P.  784. 

The  requirement  (2  Pasch.  Dig.  Tex. 
art.  6532),  under  penalty  upon  conduc- 
tors, that  every  passenger  train  shall 
stop  at  each  way  station  five  minutes, 
is  within  the  police  power  of  the  legis- 
lature, and  is  constitutional.  Davidson 
v.  State  (1878)  4  Tex.  App.  545,  30 
Am.  Rep.  166. 

A  state  regulation,  which  required  a 
railroad  company  to  stop  through 
trains  engaged  in  interstate  commerce 
at  a  particular  point,  was  not  invalid 
as  an  interference  with  interstate  com- 
merce, where  the  railroad  company,  as 
a  public  carrier,  owed  the  inhabitants 
of  that  locality  the  duty  of  stopping 
its  trains  there.  Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  State  (Tex.  Civ.  App.  1914) 
169  S.  W.  385. 

Under  Rev.  St.  Tex.  1911,  art.  6676, 
subd.  2,  the  Railroad  Commission  has 
jurisdiction  to  order  a  railroad  com- 
pany to  stop  through  trains  engaged  in 
interstate  commerce  at  a  county  seat 
station,  where  the  stopping  of  such 
trains  is  necessary  to  furnish  the  in- 
habitants of  that  locality  with  adequate 
train  service.    Id. 

The  state,  under  Rev.  St.  Tex.  1911, 
art.   6676,   may   require   the   stoppage 


of  interstate  trains  at  a  county  seat 
within  its  limits,  where  the  carrier  has 
not  otherwise  provided  sufficient  rail- 
way facilities  for  it.  Gulf,  C.  &  S.  F. 
Ry.  Co.  v.  State  (Tex.  1916)  181  S.  W. 
685. 

St  Wis.  1911,  {  1801,  requiring  at 
least  two  passenger  trains  daily  each 
way  to  be  stopped  at  stations  having 
200  or  more  inhabitants,  if  four  trains 
daily  each  way  are  run,  was  neither  il- 
legal as.  to  an  interstate  railroad,  as 
interfering  with  interstate  commerce 
nor  unreasonable.  Chicago,  B.  $  Q.  R. 
Co.  v.  Railroad  Commission  of  Wis- 
consin (1913)  140  N.  W.  296,  152  Wis. 
654. 

185.  — —  Separate  coaches  or  accom- 
modations for  white  and  colored  passen- 
gers.—Act  Miss.  March  2,  1888,  pro- 
viding that  "all  railroads  carrying  pas- 
sengers in  this  state,  other  than  street 
railroads,  shall  provide  equal,  but  sep- 
arate, accommodation  for  the  white  and 
colored  races,  by  providing  two  or 
more  passenger  cars  for  each  passenger 
train,  or  by  dividing  the  passenger  cars 
by  a  partition  so  as  to  secure  separate 
accommodations,"  since  it  operates  only 
on  the  carriage  of  passengers  from  one 
point  to  another  within  the  state,  is 
not  an  interference  with  interstate 
commerce.  Louisville,  N.  O.  &  T.  Ry. 
Co.  v.  Mississippi  (1890)  133  IT.  S. 
587,  10  Sup.  Ct.  348,  33  L.  Ed.  784. 

Separate  coach  provisions  of  Act  Okl. 
Dec.  18,  1907  (Rev.  Laws  1910,  §  860, 
et  seq.),  apply  to  transportation  whol- 
ly intrastate  in  absence  of  a  different 
construction  by  the  state  courts  and  do 
not  contravene  the  commerce  clause. 
McCabe  v.  Atchison,  T.  &  S.  F.  R. 
Co.  (1914)  35  Sup.  Ct  69,  235  U.  S. 
151,  59  L.  Ed.  169,  affirming  decree 
(1911)  186  Fed.  966,  109  C.  C.  A.  110. 

Act  Ky.  May  24,  1892,  requiring  sep- 
arate cars  to  be  furnished  for  white 
and  colored  passengers  on  railroads  of 
the  state,  embracing  all  passengers, 
whether  their  passage  commences  and 
ends  within  the  state  or  otherwise,  vio- 
lates the  interstate  commerce  clause. 
Anderson  v.  Louisville  &  N.  R.  Co.  (C. 
C.  1894)  62  Fed.  46. 

The,  question  .of  the  right  to  assign 
on  a  steamboat  plying  between  the  port 
of  one  state  and  ports  in  the  state  of 
another  colored  female  passengers  to 
a  different  sleeping  cabin  from  that  as- 
signed to  white  female  passengers  is  a 
matter  affecting  interstate  commerce, 
and  cannot  be  regulated  by  state  law, 
and  where  congress  has  refrained  from 
legislation  on  the  subject,  the  owners 
of  the  boat  may  adopt  such  reasonable 
regulations  as  the  common  law  allows. 
The  Sue  (D.  C.  1885)  22  Fed.  843,  844. 

A  statute  requiring  passengers  of  the 
different  races  to  occupy  separate 
coaches  is  not  rendered  invalid  as  a 
violation  of  the  interstate  commerce 
clause  of  the  constitution  by  reason  of 
the  fact  that  a  railroad  in  the  state 
has  a  terminus  without  the  state,  as 
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such  statute  can  only  apply  to  trans- 
portation within  the  state.  Ohio  Val. 
Ry.'s  Receiver  v.  Lander  (1898)  104 
Ky.  431,  47  S.  W.  344,  882,  20  Ky. 
Law  Rep.  913,  rehearing  denied  (1898) 
48  S.  W.  145,  104  Ky.  431,  20  Ky.  Law 
Rep.  913. 

Act  La.  No.  Ill  of  1890,  requiring 
railway  companies  carrying  passengers 
on  their  trains  in  this  state  to  provide 
equal,  but  separate,  accommodations 
for  the  white  and  colored  races,  is  val- 
id if  applied  to  passengers  to  be  car- 
ried wholly  within  the  state;  but  if  ap- 
plied to  passengers  taken  up  within 
the  state,  to  be  carried  into  another 
state,  is  an  unconstitutional  regulation 
of  interstate  commerce.  State  v.  Hicks 
(1892)  44  La.  Ann.  770,  11  South.  74. 

Though  Acts  Md.  1004,  c.  109,  requir- 
ing carriers  to  provide  separate  coaches 
for  the  transportation  of  white  and  col- 
ored passengers,  and  making  it  an  of- 
fense for  a  passenger  to  refuse  to  oc- 
cupy the  car  to  which  he  is  assigned 
by  the  conductor,  is  valid  in  so  far  as  it 
affects  commerce  wholly  within  the 
state,  it  is  invalid  as  to  interstate  pas- 
sengers under  the  commerce  clause  of 
the  Constitution.  Hart  v.  State  (1905) 
60  A.  457,  100  Md.  595. 

Code  Pub.  Gen.  Laws  Md.  art  27,  §| 
398-403,  requiring  electric  railroads  to 
provide  separate  seats  for  white  and 
colored  passengers,  is  valid  in  so  far 
as  it  affects  commerce  wholly  within 
this  state,  but  not  as  to  interstate 
commerce.  State  v.  Jenkins  (1914)  92 
A.  773,  124  Md.  376. 

Act  Miss.  March  2,  1888,  f  1,  pro- 
vides "that  all  railroads  carrying  pas- 
sengers in  this  state  (other  than  street 
railroads)  shall  provide  equal  but  sep- 
arate accommodations  for  the  white  and 
colored  races,  by  providing  two  or  more 
passenger-cars  for  each  passenger  train, 
or  by  dividing  the  passenger-cars  by  a 
partition  so  as  to  secure  separate  ac- 
commodations." Held  that,  as  this  act 
operates  only  upon  the  carriage  of  pas- 
eengers  from  points  within  the  state  to 
other  points  also  within  the  state,  it  is 
not  an  interference  with  interstate  com- 
merce. Louisville,  N.  O.  &  T.  Ry.  Co. 
v.  State  (1889)  66  Miss.  662,  6  South. 
203,  14  Am.  St.  Rep.  599,  5  L.  R.  A. 
132. 

Code  Miss.  1906,  §  4059,  relating  to 
separate  accommodations  for  the  white 
and  colored  races  on  trains,  construed 
to  apply  to  interstate  travelers,  held 
a  reasonable  exercise  of  police  power 
and  not  invalid  as  an  interference  with 
interstate  commerce.  Alabama  &  V. 
Ry.  Co.  v.  Morris  (Miss.  1912)  60 
So.  11. 

Laws  Tenn.  1891,  c.  52,  providing  for 
the  separate  accommodation  of  the 
white  and  colored  races  on  railroad 
trains,  so  far  as  it  applies  to  interstate 
passengers,  violates  the  interstate  com- 
merce clause.  Carrey  v.  Spencer  (Sup. 
1895)   36  N.  Y.  Supp.  886. 

Acts  Tenn.  1891,  c.  52,  providing 
under  penalty  that  railroads  shall  pro- 
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vide  equal,  but  separate  accommoda- 
tions for  the  white  and  colored  races, 
and  attend  to  the  separation  of  the 
passengers  of  the  two  races,  though 
applying  both  to  intra  and  inter  state 
travel,  is  not  objectionable  as  a  "reg- 
ulation" of  interstate  commerce.  Smith 
v.  State  (1898)  46  S.  W.  566,  100  Term. 
494,  41  L.  R.   A.  432. 

Laws  Tex.  1891,  c.  41,  requiring  every 
railroad  to  provide  sep  irate  coaches  for 
white  and  negro  passengers,  is  not  in 
conflict  with  the  federal  Constitution, 
as  the  act  applies  only  to  railroads  do- 
ing business  in  the  state.  Southern 
Kansas  Ry.  Co.  of  Texas  v.  State  (Tex. 
Civ.  App.  1906)  99  S.  W.  166. 

186.  — —  Charges.— A  statute  of  a 
state  which  requires  each  railroad  com- 
pany annually  to  fix  its  rates  for 
the  transportation  of  passengers  and 
freight,  and  to  cause  a  printed  copy  of 
the  rates  to  be  put  up  at  all  stations, 
and  imposing  a  penalty  for  failure  so 
to  do,  or  for  charging  a  higher  rate 
than  is  posted,  is  a  mere  police  regu- 
lation, and  does  not  interfere  with  in- 
terstate commerce.  Chicago  &  N.  W. 
R.  Co.  v.  Fuller  (1873)  17  Wall.  560, 
567,  21  L.  Ed.  710. 

Act  Iowa  establishing  rates  of  charg- 
es for  the  transportation  of  freight  and 
passengers  on  the  different  railroads  of 
the  state  is  not  unconstitutional  as 
amounting  to  a  regulation  of  commerce 
among  the  states.  Chicago,  B.  &  Q. 
R.  Co.  v.  Iowa  (1876)  94  U.  S.  155,  24 
L.  Ed.  94. 

A  state  law  regulating  charges  that 
in  express  terms  prohibits  the  commis- 
sioners appointed  thereunder  from  in- 
terfering with  the  charges  of  the  com- 
pany for  the  transportation  of  persons 
or  property  through  the  state,  from 
one  state  to  another,  and  makes  no 
mention  of  person  or  property  taken 
up  without  the  state  and  delivered 
within  it,  or  of  such  as  may  be  taken 
up  within  and  carried  without  the 
state,  will  not  be  held  unconstitutional; 
at  least  until  the  commissioners  have 
attempted  to  make  some  regulation 
which  will  interfere  with  interstate 
commerce.  Stone  v.  Farmers'  Loan  & 
Trust  Co.  (1886)  6  Sup.  Ct  334,  347, 
116  U.  S.  307,  29  L.  Ed.  636. 

A  state  has  power  to  limit  the 
amount  of  charges  by  railroad  com- 
panies for  the  transportation  of  per- 
sons and  property  within  its  own  ju- 
risdiction, unless  restrained  by  some 
contract  in  the  charter,  or  unless  what 
is  done  amounts  to  a  regulation  of  for- 
eign or  interstate  commerce.     Id. 

State  statutes  fixing  maximum  fares 
and  rates  on  shipments  on  railroads 
between  intrastate  points  are  not  un- 
constitutional, as  regulations  of  inter- 
state commerce,  because  between  cer- 
tain cities  in  the  state  there  are  lines 
of  road  lying  wholly  within  the  state, 
and  other  lines  which  run  in  part 
through  another  state,  and  by  long  es- 
tablished custom  and  from  the  neces- 
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sides  of  competition  the  latter  are 
compelled  to  make  the  same  rates  as 
the  former,  where  the  statutes  have 
not  been  construe/)  by  the  courts  of  the 
state  to  directly  apply  to  the  interstate, 
lines.  Knott  ▼.  Chicago,  B.  &  C.  R. 
Co.  (1913)  33  Sup.  Ct  975,  230  U.  S. 
474,  57  L.  Ed.  1571,  modifying  decree 
St.  Louis  &  S.  F.  R.  Co.  v.  Hadley  (C. 
C.  1909)  168  Fed.  317,  decree  reversed 
Same  v.  St.  Louis,  K.  C.  &  C.  R.  Co. 
(1913)  33  Sup.  Ct  963,  230  U.  S.  512, 
57  L.  Ed.  1596,  and  appeal  dismissed 
Same  v.  St.  Louis  Southwestern  R.  Co. 
(1913)  33  Sup.  Ct.  985,  230  U..S.  509, 
57  L.  Ed.  1595. 

Act  Iowa  March  23,  1874,  providing 
for  a  tariff  of  maximum  charges  for 
the  transportation  of  freight  and  pas- 
sengers by  railroads,  in  so  far  as  it  re- 
lates to  through  shipments  over  inter- 
state lines,  is  unconstitutional.  Kaei- 
ser  v.  Illinois  Cent  R.  Co.  (C.  C.  1883) 
18  Fed.  151. 

An  act  of  the  legislature  which  at- 
tempts to  control  the  rates  for  fares 
and  freights  of  persons  and  commodi- 
ties passing  over  these  roads  from  one 
state  into  another,  on  the  theory  of 
regulating  the  charges  for  the  distanc- 
es traveled  within  the  state,  is  invalid 
as  a  regulation  of  interstate  commerce, 
and  the  railroad  commissioners  will  be 
enjoined  from  executing  it  as  to  these 
roads.  Louisville  &  N.  R.  Co.  v.  Rail- 
road Commission  of  Tennessee  (C.  C. 
1884)  19  Fed.  679. 

The  act  of  the  Legislature  of  Minne- 
sota of  April  4,  1907  (Gen.  Laws  1907, 
c.  97  [Rev.  Laws  Supp.  1909,  §§  2007— 
1  to  2007—2]),  reducing  passenger 
fares  within  the  state  about  83%  per 
cent,  by  its  natural  and  necessary  ef- 
fect substantially  burden  and  directly 
regulate  interstate  commerce,  create 
undue  and  unjust  discriminations  be- 
tween localities  in  Minnesota  and  those 
in  adjoining  states,  violate  the  com- 
merce clause,  and  are  void.  Shepard 
v.  Northern  Pac.  Ry.  Co.  (C.  C.  1911) 
184  Fed.  765,  decree  modified  Simpson 
v.  Shepard  (1913)  33  Sup.  Ct  729,  230 
TJ.  S.  352,  57  L.  Ed.  1511. 

Laws  Mich.  1891,  p.  103,  providing 
the  rate  of  compensation  that  railway 
companies  shall  charge  for  the  trans- 
portation of  passengers,  is  not  a  regu- 
lation of  interstate  commerce,  as  such 
law  applies  only  to  the  rates  to  be 
charged  within  the  state  on  domestic 
commerce.  Osborn  v.  Wabash  R.  Co. 
(1900)  82  N.  W:  526,  123  Mich.  669,  7 
Detroit  Leg.  N.  67. 

An  order  of  the  Public  Utility  Com- 
mission, requiring  railroads  affording 
Intrastate  commutation  service  at  cer- 
tain points  to  publish  and  file  sched- 
ules of  such  rates,  and  to  sell  tickets 
for  such  service  designating  both  ter- 
mini, is  not  invalid  as  an  interference 
with  interstate  commerce.  Delaware, 
L.  &  W.  R.  Co.  v.  Board  of  Public  Util- 
ity Cora'rs  (1913)  87  A.  801,  84  N,  J. 
Law.  619. 

Where  a  carrier,  in  the  unrestrained 


course  of  business,  adopted  a  lower 
schedule  of  charges  for  intrastate  and 
interstate  passenger  service  than  the 
rate  allowed  by  the  State  Corporation 
Commission  for  intrastate  business,  it 
cannot  object  to. the  rates  fixed  by  the 
commission  as  substantially  burdening 
interstate  commerce.  Washington 
Southern  Ry.  Co.  v.  Commonwealth 
(Va.  1911)  71  S.  E.  539. 

187.  — —  Sale  of  tickets  or  mileage 
books.— An  order  of  the  Railroad  Com. 
mission,  requiring  all  railroads  selling 
mileage  or  penny  scrip  books  to  pull 
same  on  the  train  of  the  company  sell- 
ing them,  except  in  cities  of  a  certain 
population,  in  which  the  mileage  shall 
,be  exchanged  for  tickets,  held  not  in- 
valid on  the  ground  that  it  directly  af- 
fects interstate  commerce.  Railroad 
Commission  of  Georgia  v.  Louisville  & 
N.  R.  Co.  (1913)  80  S.  E.  327,  140  Ga. 
817. 

Act  111.  April  19,  1875,  prohibiting 
persons  from  selling  railroad  or  steam. 
boat  tickets  without  a  certificate  of  au- 
thority from  the  company,  is  not  un- 
constitutional, as  interfering  with  in- 
terstate commerce.  Burdick  v.  People 
(1894)  149  111.  600,  36  N.  E.  948,  41 
Am.  St  Rep.  329,  24  L.  R.  A.  152; 
Id.  (1894)  149  HI.  611,  36  N.  E.  952. 

Act  Ind.  March  9,  1875,  regulating 
the  issuing  and  taking  up  of  tickets  and 
coupons  of  tickets  by  common  carriers, 
does  not  violate  the  commerce  laws. 
Fry  v.  State  (1878)  63  Ind.  552,  30 
Am.  Rep.  238. 

Act  Ind.  March  9,  1875  (1  R.  S.  1876, 
p.  259),  prohibiting  the  sale  of  railroad 
tickets  by  brokers,  does  not  violate  the 
interstate  commerce  clause.     Id. 

A  state  statute  which  makes  a  ticket 
for  a  passage  on  any  railroad  binding 
on  the  company  for  six  years  from  its 
date,  and  gives  the  holder  the  right  to 
stop  off  at  usual  stopping  places  as 
often  as  he  pleases  during  that  period, 
does  not  apply  to  a  ticket  purchased  in 
Canada  for  a  continuous  passage,  on  a 
particular  day,  from  that  province 
through  portions  of  the  states  of  Ver- 
mont and  New  Hampshire  into  Maine, 
as  such  an  application  of  the  statute 
would  work  an  interference  with  both 
foreign  and  interstate  commerce.  La- 
fa  rier  v.  Grand  Trunk  Ry.  of  Canada 
(1892)  84  Me.  286,  24  Atl.  848,  17  L. 
R.  A.  111. 

It  is  not  a  sufficient  objection  to  St 
Mass.  1892,  c.  389,  requiring  railroad 
corporations  to  provide  mileage  tick- 
ets which  shall  be  accepted  for  pas- 
sage and  fare  upon  all  railroad  lines  in 
this  commonwealth,  that  it  may  inciden- 
tally affect  commerce  between  the 
states,  if  it  does  not  attempt  to  regu- 
late such  commerce.  Attorney  Gen- 
eral v.  Old  Colony  R.  Co.  (1893)  160 
Mass.  62,  35  N.  E.  252,  22  L.  R.  A. 
112. 

Laws  Minn.  1893,  c.  66,  making  it  un- 
lawful for  any  person  to  sell  railroad 
or  steamboat  tickets  without  having  a 
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certificate  of  authority  to  do  so  from 
the  carrier,  is  not  unconstitutional,  as 
an  interference  with  interstate  com- 
merce. State  v.  Corbett  (1894)  57 
Minn.  345,  50  N.  W.  317,  24  L.  R.  A. 
498. 

Laws  N.  Y.  1895,  c.  1027,  |  1,  as 
amended  by  Laws  1896,  c.  835,  which 
provides  that  railroads  operating  "in 
this  state"  shall  sell  mileage  books  at 
a  certain  rate,  does  not,  as  regards  a 
railroad  whose  lines  extend  beyond  the 
state,  interfere  with  interstate  com- 
merce, as  it  applies  only  to  carrying 
passengers  between  points  in  the  state. 
Dillon  v.  Erie  R.  Co.  (Sup.  1897)  43 
N.  Y.  Supp.  320,  19  Misc.  Rep.  116; 
Beardsley  v.  New  York,  L.  E.  &  W.  R. 
Co.  (1897)  44  N.  Y.  Supp.  175,  15" 
App.  Div.  251  (judgment  reversed 
[1900]  56  N.  B.  488,  162  N.  Y.  230). 

Laws  N.  Y.  1897,  c  506,  prohibiting 
the  sale  of  tickets  for  passage  on  rail- 
roads or  vessels  by  persons  not  au- 
thorized agents  of  the  carriers,  is  not 
void  as  an  attempted  regulation  of  in- 
terstate commerce.  People  v.  Warden 
of  City  Prison  (1898)  50  N.  Y.  Supp. 
56,  26  App.  Div.  228,  order  reversed 
(1898)  51  N.  E.  1006,  157  N.  Y.  116,  43 
L.  R.  A.  264,  68  Am.  St  Rep.  763. 

Laws  N.  Y.  1895,  c.  1027,  amended  by 
Laws  1896,  c.  835,  requiring  railroads 
operating  "in  this  state"  to  issue  mile- 
age books  entitling  the  holder  "to  trav- 
el 1,000  miles  on  the  lines  of  such 
railroad,"  are  intended  to  make  such 
mileage  books  good  only  for  passage 
between  points  within  the  state,  and 
therefore  do  not,  as  regards  railroads 
extending  beyond  the  state,  interfere 
with  interstate  commerce.  Purdy  v. 
Erie  R.  Co.  (1900)  56  N.  E.  508,  162 
N.  Y.  42,  48  L.  R.  A.  669,  affirming 
judgment  (1898)  54  N.  Y.  Supp.  1114, 
33  App.  Div.  643 

Laws  Or.  1905,  p.  422,  requiring  rail- 
roads to  provide  agents  authorized  to 
sell  tickets  with  a  certificate  of  author- 
ity, and  making  it  unlawful  for  a  per- 
son not  possessed  of  such  a  certificate 
from  a  railroad  to  sell  tickets  or  op- 
erate a  ticket  office,  is  not  repugnant 
to  Const  art  1,  §  8,  giving  Congress 
power  to  regulate  commerce  among  the 
several  states,  because  it  relates  to 
tickets  of  railroads  without,  as  well  as 
those  of  railroads  within,  the  state. 
State  v.  Thompson  (1906)  84  P.  476, 
47  Or.  492,  4  L.  R.  A.  (N.  S.)  480; 
Same  v.  Bollam  (1906)  84  P.  479,  47 
Or.  639. 

Act  Pa.  May  6,  1863  (P.  L.  582), 
as  amended  by  Act  April  10,  1872  (P. 
L.  51;  Purd.  Dig.  p.  220),  prohibiting 
any  person  from  selling  railroad  tick- 
ets without  a  certificate  of  authority 
from  the  railroad  company,  does  not 
conflict  with  the  commerce  clause,  since 
it  is  but  a  police  regulation  relating  to 
the  sale  of  tickets  within  the  state. 
Commonwealth  v.  Wilson  (Pa.  1880) 
37  Leg.  Int  484,  14  Phila.  384. 
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Act  Pa.  May  6, 1863  (P.  L.  582),  en- 
titled "An  act  to  prevent  fraud  upon 
travelers,"  and  making  it  unlawful  for 
any  person  not  an  authorized  agent  of 
the  carriers  to  sell  a  passenger  ticket, 
is  not  violative  of  the  commerce  clause 
in  attempting  to  regulate  the  commerce 
among  the  several  states,  as  it  is  not 
an  attempt  to  make  a  rule  affecting  in- 
terstate commerce.  Commonwealth  v. 
Keary  (1901)  48  A.  472,  198  Pa.  500. 

A  regulation  as  to  the  hours  for  open- 
ing a  ticket  office  is  not  invalid,  as  a 
regulation  of  commerce.  Hall  v.  South 
Carolina  Ry.  Co.  (1886)  25  S.  O.  564. 

Rev.  St  Tex.  1895,  art.  4560d,  re- 
quiring railroad  companies  to  provide 
for  the  redemption  of  unused  tickets 
on  presentation  in  due  time,  and  im- 
posing a  penalty  for  a  failure  to  re- 
deem, does  not  apply  to  any  ticket  for 
continuous  passage  from  points  within 
the  state  of  Texas  to  any  place  beyond 
its  limits,  but  to  tickets  issued  by  rail- 
roads in  the  state  for  passage  from 
and  to  points  within  the  state,  and  in 
such  cases  is  valid.  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Fookes  (Tex.  Civ. 
App.  1897)  40  S.  W.  858. 

(B)  Licenses   and  Tomes 

188.  Licenses  and  privilege  taxes— Is 
general— Act  June  30,  1864  (13  Stat 
223),  providing  that  no  persons  should 
be  engaged  in  certain  occupations  with- 
out obtaining  licenses  from  the  United 
States,  and  imposing  penalties  for  not 
taking  out  and  paying  them,  is  not  un- 
constitutional. License  Tax  Cases 
(1866)  72  U.  S.  (5  Wall)  462,  18  L. 
Ed.  497. 

An  ordinance  requiring  carriers  to 
pay  a  license  to  transact  in  a  city  a 
business  extending  beyond  the  limits  of 
the  state  held  not  repugnant  to  this 
clause.  Osborne  v.  Mobile  (1872)  16 
Wall.  479,  480,  21  L.  Ed.  470. 

That  a  discriminatory  tax  is  imposed 
in  the  form  of  requiring  a  license  fee, 
makes  no  difference.  Where  the  busi- 
ness or  occupation  consists  in  the  sale 
of  goods,  the  license  tax  required  for 
its  pursuit  is,  in  effect,  a  tax  upon  the 
goods  themselves.  If  such  a  tax  is 
within  the  power  of  the  state  to  levy, 
it  matters  not  whether  it  be  raised 
directly  from  the  goods,  or  indirectly 
from  them  through  the  license  to  the 
dealer;  but,  if  such  tax  conflicts  with 
any  power  vested  in  congress  by  the 
constitution  of  the  United  States,  it 
will  not  be  any  the  less  invalid  because 
enforced  through  the  form  of  a  person- 
al license.  Welton  v.  State  (1875)  91 
U.  S.  275,  23  L.  Ed.  347. 

The  levying  of  a  tax  on  vessels  or 
other  water  craft,  or  the  exaction  of 
a  license  fee  by  the  state  within  which 
the  property  subject  to  the  exaction 
has  its  situs,  is  not  a  regulation  of 
commerce.  Wiggins  Ferry  Co.  v.  City 
of  East  St  Louis  (1883)  2  Sup.  Ct 
257,  263,  107  U.  S.  365,  27  L.  Ed. 
419. 
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A  city  cannot  make  a  charge  as  the 
price  of  the  privilege  of  navigating  a 
river  in  accordance  with  the  terms  of 
the  party's  license  from  the  United 
States  as  it  violates  the  commerce 
clause.  Moran  v.  New  Orleans  (1884) 
5  Sup.  Ot  88,  39,  112  U.  S.  69,  28  L. 
Ed.  653. 

Order  imposing  a  license  tax  on  ev- 
ery railroad  agency  is  a  regulation  of 
interstate  commerce,  in  so  far  as  it 
applies  to  an  agent  who  solicits  pas- 
senger traffic  over  a  road  operated  out- 
side the  state,  but  who  sells  no  tick- 
ets. His  business  being  carried  on  to 
assist  the  traffic  of  his  road,  is  within 
the  protection  of  the  commerce  clause, 
though  it  may  not  be  essential  to  such 
traffic  McCall  v.  California  (1890) 
10  Sup.  Ct.  881,  882,  136  U.  S.  104,  34 
L.  Ed.  391,  distinguishing  Pembina 
ConsoL  Silver  Min.  &  Mill.  Go.  v. 
Pennsylvania  (1888)  8  Sup.  Ct.  737, 
125  U.  S.  181,  31  L.  Ed.  650. 

The  limitation  on  the  power  of  a 
state  to  tax  interstate  commerce  ex- 
tends to  all  such  commerce,  though  it 
may  not  actually  pass  through  its  terri- 
tory.   Id. 

No  state  can  interfere  with  interstate 
commerce  through  the  imposition  of  a 
tax,  by  whatever  name  called,  which 
is  in  effect  a  tax  for  the  privilege  of 
transacting  such  commerce;  but  this 
restriction  does  not  in  the  least  abridge 
the  right  of  a  state  to  tax,  at  their  full 
value,  all  the  instrumentalities  used  for 
such  commerce.  Adams  Express  Co. 
v.  Ohio  State  Auditor  (1897)  17  Sup. 
Ct  604,  605,  166  U.  S.  185,  41  L.  Ed. 
965. 

The  fact  that  grain  stored  in  an  ele- 
vator is  to  be  shipped  out  of  the  state 
does  not  make  a  state  statute  requiring 
a  license  for  conducting  the  business  of 
such  elevator  in  the  state  amount  to  a 
regulation  of  interstate  commerce.  W. 
W.  Cargill  Co.  v.  State  of  Minnesota 
(1901)  21  Sup.  Ct  428,  180  U.  S.  452, 
45  L.  Ed.  619,  affirming  judgment  State 
v.  W.  W.  Cargill  Co.  (1899)  79  N.  W. 
962,  77  Minn.  223. 

No  state  can  compel  a  party,  individ- 
ual, or  corporation  to  pay  for  the  privi- 
lege of  engaging  in  interstate  commerce. 
Atlantic  &  P.  Tel.  Co.  v.  Philadelphia 
(1903)  23  Sup.  Ct  817,  818,  190  U.  S. 
160,  4?  L.  Ed.  995. 

The  Texas  statute  imposing  an  occu- 
pation tax  of  $500  upon  every  person, 
firm,  or  association  engaged  in  selling 
the  Sunday  Sun,  the  Kansas  City  Sun- 
day Sun,  or  other  publications  of  like 
character,  being  applicable  to  all  per- 
sons, whether  residents  of  the  state  or 
not,  engaged  in  selling  "publications  of 
like  character"  with  those  specifically 
mentioned,  is  not  a  discrimination  ei- 
ther against  the  person  or  the  proper- 
ty of  the  owners  of  the  publications 
named,  and  is  therefore  not  invalid  as 
a   regulation    of   interstate   commerce. 


Preston  v.  Finley  (O.  0.  1896)  72  Fed. 
850. 

When  a  law  of.  a  state  imposes  a  tax 
under  such  circumstances  and  with  such 
effect  as  to  constitute  it  a  regulation  of 
interstate  commerce,  it  is  void  on  that 
account  In  re  Tinsman  (C.  C.  1899) 
95  Fed.  648,  649. 

No  state  can  levy  a  tax  on  interstate 
commerce,  whether  by  duties  laid  on  the 
transportation  of  that  commerce,  or  on 
.  the  receipts  derived  from  that  trans- 
portation, or  on  the  occupation  or  busi- 
ness of  carrying  it  on.  Postal  Tele- 
graph-Cable Co.  v.  City  of  Mobile  (C. 
C.  1909)  179  Fed.  955. 

A  person  engaged  in  conducting  an 
interstate  express  cannot  be  required  by 
the  state  or  municipal  authorities  to 
take  out  a  local  license  as  a  prerequisite 
to  conducting  his  interstate  business 
within  the  state  or  municipality.  Bar- 
rett v.  City  of  New  York  (O.  0.  1911) 
189  Fed.  268. 

One  trading  in  interstate  commerce 
under  a  valid  coasting  license  is  not 
subject  to  a  state  or  municipal  license. 
Ex  parte  Eaglesfield  (D.  C.  1910)  180 
Fed.  55a 

A  cargo  in  interstate  commerce  is  not 
subject  to  taxation  by  a  state.    Id. 

Interstate  commerce  is  equally  bur- 
dened whether  by  direct  tax  on  the 
property  imposed  by  state  statute  or  by 
an  indirect  tax  on  the  person  engaging 
in  interstate  commerce  or  his  agent  in 
the  form  of  a  licensed  fee  imposed  by 
state  statute  for  carrying  on  the  busi- 
ness. Jewel  Tea  Co.  v.  Lee's  Summit, 
Mo.  (D.  0.  1912)  198  Fed.  532. 

This  clause  and  section  10  of  the  same 
article  forbids  any  state  without  the 
consent  of  Congress  to  lay  any  im- 
posts or  duties  on  imports  or  exports 
except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws, 
and  hence  interstate  commerce  cannot 
be  taxed  by  the  state.  Smith  v.  Farr 
(1909)  104  P.  401,  46  Colo.  364. 

The  doing  of  business  constituting 
interstate  commerce  by  one  who  is  at 
the  same  time  engaged  in  business  of 
the  same  kind  constituting  state  or  lo- 
cal commerce  is  not  a  bar  or  exemption 
to  the  local  or  state  commerce  business 
from  taxation  or  regulation  by  state  au- 
thority. Osborne  v.  State  (1894)  14 
So.  588,  33  Fla.  162,  25  L.  It  A.  120,  39 
Am.  St  Rep.  99. 

A  state  cannot  tax  or  regulate  inter- 
state commerce,  or  make  the  payment 
of  a  tax  or  the  taking  out  of  a  license  a 
condition  precedent  to  carrying  on  in- 
terstate commerce,  and  a  state  statute 
which  does  so  to  that  extent  is  void,  as 
in  violation  of  the  commerce  clause.    Id. 

A  state  statute  taxing  or  regulating 
interstate  or  foreign  commerce  or  im- 
posing an  occupation  tax  thereon  of- 
fends the  commerce  clause.     Id. 

The  specific  tax  levied,  under  Act 
1866,  upon  persons  engaged  in  a  partic- 
ular business,  is  not  violative   of  the 
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commerce  clause,  as  being  an  interfer- 
ence with  interstate  commerce,  where 
the  property  employed  in  the  business 
taxed  has  been  brought  into  Georgia, 
and  has  itself  become  subject  to  taxa- 
tion therein.  Singer  Mfg.  Co.  v.  Wright 
(1895)  25  S.  E.  249,  97  Ga.  114,  35  L. 
R.  A.  497. 

A  statute  requiring  payment  of  a  li- 
cense tax  by  a  person  residing  on  a 
boat,  though  it  applies  to  the  Ohio  and 
Mississippi  rivers,  is  not  an  interfer- 
ence with  interstate  commerce.  Rob- 
ertson v.  Commonwealth  (1897)  101 
Ky.  285,  40  S.  W.  920,  19  Ky.  Law 
Rep.  442. 

State  held  authorised  to  levy  tax  on 
carrying  on  of  business,  if  not  discrimi- 
natory against  persons  residing  in  an- 
other state  or  the  products  or  manu- 
factures of  another  state.  City  of 
Newport  v.  Wagner  (Ky.  1916)  182  S. 
W.  834. 

A  license  tax  interferes  with  inter- 
state commerce  if  it  taxes  a  person  en- 
gaged in  selling  articles  of  commerce 
not  yet  brought  into  the  state  and  min- 
gled with  the  mass  of  property  within 
the  state.  State  v.  Schofield  (1915) 
67  So.  557,  136  La.  702. 

The  giving  of  a  license  by  a  municipal 
corporation  for  a  fee  is  not  a  regulation 
of  commerce.  Chilvers  v.  People  (1862) 
11  Mich.  43. 

Acts  Mo.  1903,  p.  110,  to  regulate  the 
business  of  persons  or  concerns  en- 
gaged in  making  or  issuing  contracts  to 
be  redeemed  or  fulfilled  in  the  order  of 
their  issue  by  the  accumulation  of  funds 
arising  from  the  contributions  made  by 
the  holders  of  such  contracts,  requir- 
ing those  engaged  therein  to  make  a 
specified  deposit  with  the  State  Treas- 
urer as  security  for  holders  of  such 
contracts,  and  to  obtain  a  license  from 
the  Supervisor  of  Building  and  Loan 
Associations,  who  is  made  ex  officio  su- 
pervisor of  such  business,  with  visi- 
torial  powers,  etc.,  is  not  a  regulation 
of  interstate  commerce.  State  ex  reL 
Hickman  v.  Preferred  Tontine  Mercan- 
tile Co.  (1904)  82  S.  W.  1076,  184  Ma 
160,  dismissed  (1905)  26  Sup.  Ot.  748, 
199  U.  S.  613,  50  L.  Ed.  334. 

The  right  to  engage  in  interstate  com- 
merce may  be  exercised  under  the  Con- 
stitution and  laws  of  the  United  States 
and  does  not  depend  on  a  license  or  per- 
mission of  a  state.  Kansas  City  v.  Mc- 
Donald (Mo.  1915)  175  S.  W.  917. 

The  state  may  not  tax  the  right  to 
carry  on  interstate  commerce  or  to 
conduct  the  business  of  the  government. 
State  v.  Western  Union  Telegraph  Co. 
(1911)   117  P.  93,  43  Mont  445. 

Buffalo  City  Ordinances,  c.  7,  %  35, 
prohibiting  the  sale  of  farm  products 
in  the  city  without  previously  obtain- 
ing a  license  therefor,  except  retail 
sales  from  vehicles,  or  on  premises  of 
the  seller  or  buyer,  or  by  residents  of 
the  state  who  are  owners  or  lessees  of 
lands  within  the  city,  or  sales  of  prod- 
ucts grown  by  the  sellers  on  their  lands, 
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not  being  a  police  regulation,  or  intend- 
ed to  conserve  the  public  health,  is 
repugnant  to  the  commerce  clause. 
City  of  Buffalo  v.  Beavey  (1899)  55 
N.  Y.  Supp.  792,  37  App.  Div.  228. 

No  state  has  the  right  to  lay  a  tax 
on  interstate  commerce  in  any  form, 
whether  by  way  of  duties  laid  on  the 
transportation  of  the  subjects  of  that 
commerce,  or  on  the  receipts  derived 
therefrom,  or  on  the  business  of  carry- 
ing it  on.  State  v.  Northern  Express 
Co.  (1914)  141  P.  767,  80  Wash.  309f 
reversing  judgment  on  rehearing 
(1913)  136  P.  1160,  76  Wash.  636. 

When  a  business  sought  to  be  taxed 
is  wholly  within  the  state,  and  that 
business  is  but  a  mere  incident  to  in- 
terstate commerce,  that  fact  furnishes 
no  obstacle  to  the  valid  taxation  by 
the  state  of  the  business  which  is  en- 
tirely local.     Id. 

189.  — -  Ci rouses  and  other  exhibi- 
tions.—The  provision  in  1  Gav.  &  H.  p. 
424,  concerning  licenses  to  exhibit  any 
caravan,  menagerie,  circus,  etc,  is  not 
in  violation  of  the  commerce  clause. 
Sears  v.  Warren  County  Com'rs  (1871) 
36  Ind.  267. 

A  tax  imposed  by  a  town,  under  au- 
thority of  the  state,  on  a  public  exhibi- 
tion given  on  board  a  steamboat,  the 
owner  whereof  has  obtained  a  coast- 
ing license  from  the  federal  govern- 
ment, is  a  mere  police  regulation,  nec- 
essary to  the  order  of  cities  and  towns, 
and  not  a  regulation  of  commerce. 
Board  of  Selectmen  v.  Spalding  (1853) 
8  La.  Ann.  87. 

190.  —  lmporter*._A  state  law  re- 
quiring importers  to  take  out  license 
held  to  be  unconstitutional  Brown  v. 
Maryland  (1827)  12  Wheat  419,  436, 
6  L.  Ed.  678. 

191.  — .  Engineers.— New  York  City 
Charter,  $  343,  makes  it  a  misdemeanor 
for  one  to  act  as  an  engineer  for  the 
purpose  of  operating  a  steam  boiler, 
save  for  private  dwellings  for  heating 
purposes  or  for  locomotives,  without 
a  certificate  of  qualification.  Held  that, 
though  applicable  to  one  acting  as  en- 
gineer of  a  boiler  situated  on  a  scow 
on  the  East  river,  and  used  for  blast- 
ing purposes,  the  statute  did  not  im- 
pose a  burden  on  commerce.  People 
v.  Prillen  (1902)  76  N.  Y.  Supp.  821, 
73  App.  Div.  207,  reversed  (1903)  65 
N.  E.  947, 173  N.  Y.  67. 

192.  — —  Biii  pesters.— A  foreign 
corporation,  although  engaged  in  inter- 
state commerce,  is  bound  by  reasonable 
police  regulations  in  force  in  a  city 
where  it  does  business,  and  designed 
to  promote  the  health,  peace,  and 
morals  of  the  community,  such  as  a 
statutory  regulation  requiring  bill  pos- 
ters to  pay  a  license  fee  of  $20.  In- 
ternational Text-Book  Co.  v.  District 
of  Columbia  (1910)  35  App.  D.  C.  307. 

193.  _  Pilots.— The  act  "regulating 
the  licensing  of  pilots  at  the  falls  of 
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the  Ohio  river"  (1  Gay.  &  H.  p.  473) 
provides  that  the  governor  shall  ap- 
point the  pilots,  who  shall  execute 
bonds,  etc.,  conditioned,  etc.,  and  that 
any  owner  or  navigator  of  a  boat  as- 
cending or  descending  the  river  may 
navigate  said  falls  at  his  own  risk. 
Held,  that  said  law  is  valid,  at  least  so 
far  as  commercial  intercourse  may  be 
carried  on  between  the  parts  of  the 
state  named  in  said  act  by  citizens  of 
the  state,  and  therefore  does  not  con- 
flict with  the  provision  in  the  United 
States  constitution  providing  that  con- 
gress shall  have  power  to  regulate  com- 
merce with  foreign  nations  and  among 
the  several  states,  etc.  Barnaby  v. 
State   (1863)  21  Ind.  450. 

194.  _  Steamboat  agents.  —  Acts 
Tenn.  1879,  c.  84,  §  7,  subd.  36,  impos- 
ing a  privilege  tax  on  agents  of  steam- 
boats, etc.,  is  not  an  invalid  regulation 
of  commerce.  Lightburne  v.  Taxing 
Diet  (1880)  72  Tenn.  (4  Lea)  219. 

195.  _  Masters  of  vessels.— State 
statutes  requiring  from  the  masters  of 
vessels  engaged  in  the  foreign  and 
coasting  trade  the  payment  of  a  sum 
of  money  for  hospital  purposes,  for 
each  of  the  officers  and  crew  of  such 
vessel,  are  unconstitutional  and  void, 
but  enactments  requiring  payment  from 
shipmasters  on  account  of  passengers 
are  constitutional  and  valid.  People  v. 
Brooks  (N.  Y.  1847)  4  Denio,  469. 

196.  — -  Towing  vessels  or  owners 
thereof.— The  New  Orleans  city  ordi- 
nance imposing  a  license  tax  on  "every 
agency,  person,  or  corporation  owning 
or  running  towboats  to  and  from  the 
Gulf  of  Mexico"  violates  the  commerce 
clause.  Moran  v.  City  of  New  Orleans 
(1884)  112  U.  S.  69,  5  Sup.  Ct  38,  28 
L.  Ed.  653. 

Steam  tugs  engaged  in  the  business 
of  towing  vessels  from  the  Chicago  riv- 
er into  the  harbor  and  lake,  and  In 
bringing  vessels  from  the  lake  into  the 
river,  are  engaged  in  interstate  and 
foreign  commerce,  and  if  they  possess  a 
license  to  engage  in  the  coasting  and 
foreign  trade,  under  R.  S.  §  4321 
(Comp.  St.  §  8069),  they  cannot  be  com- 
pelled to  pay  any  further  license  fee  to 
the  city  of  Chicago,  and  a  city  ordi- 
nance requiring  the  same  is  void,  not- 
withstanding extensive  improvements 
to  the  river  and  harbor  made  by  the 
city  in  aid  of  navigation.  Harmon  v. 
Chicago  (1893)  13  Sup.  Ct  306,  309, 
147  U.  S.  396,  37  L.  Ed.  216,  revers- 
ing (1892)  29  N.  E.  732,  140  111.  374, 
which  reversed  on  rehearing  (1891)  26 
N.  E.  697. 

The  ordinance  of  the  city  of  Chicago 
requiring  licenses  for  tugboats  plying 
within  the  waters  of  the  city  held,  by  a 
divided  court,  not  invalid,  as  a  regula- 
tion of  commerce.  Harmon  v.  City  of 
Chicago  (1890)  37  111.  App.  496,  revers- 
ed (1891)  26  N.  E.  697. 

Tugboats    licensed    by    the    United 


States  for  the  coasting  trade,  and  em- 
ployed in  towing  vessels  engaged  in  in- 
terstate commerce  in  and  out  of  the 
Chicago  river,  are  engaged  in  interstate 
commerce,  though  their  operations  are 
in  fact  confined  largely  to  tine  corpo- 
rate limits  of  the  city  of  Chicago.  But 
a  city  ordinance  prohibiting  the  use  of 
.such  tugboats,  except  under  license 
from  the  city,  is  unconstitutional,  as 
being  a  toll  for  the  use  of  the  river  in 
its  condition  as  improved  by  the  city  at 
its  own  expense.  Harmon  v.  City  of 
Chicago  (1892)  140  111.  374,  29  N.  B. 
732,  reversing  (1891)  26  N.  E.  697. 

The  ordinance  of  the  city  of  New 
Orleans  imposing  a  license  tax  upon 
the  owners  of  towboats  running  on  the 
Mississippi  river  to  and  from  the  Gulf 
of  Mexico  is  not  a  regulation  of  com- 
merce, and  it  is  not,  therefore,  in  con- 
flict with  the  constitution  of  the  United 
States.  New  Orleans  v.  Eclipse  Tow- 
boat  Co.  (1881)  33  La.  Ann.  647,  39 
Am.  Rep.  279. 

Act  La.  No.  150  of  1890,  ft  8,  par. 
19,  imposing  a  license  tax  on  every 
person  engaged  in  the  business  of  op- 
erating towboats  on  the  Mississippi  riv- 
er and  its  tributaries,  to  be  graduated 
according  to  the  gross  annual  receipts, 
is  void  because  it  is  a  regulation  of  in- 
terstate commerce.  Frere  v.  Von 
Schoeler  (1894)  47  La.  Ann.  324,  16 
South.  808,  27  L.  R.  A.  414. 

Vessels  licensed  for  coasting  trade,  as 
provided  by  R.  S.  §  4321  (Comp.  St  § 
8069),  and  engaged  in  transporting 
freight  upon  the  Mississippi  river  from 
Illinois  to  Missouri,  and  unloading  the 
same  into  vessels  moored  at  the  im- 
proved wharf  of  the  city  of  St  Louis, 
cannot  be  compelled  to  pay  the  license 
fee  exacted  by  St  Louis  City  Ordi- 
nance, §  232,  which  does  not  exact  such 
fee  as  compensation  for  the  use  of  the 
city's  wharf,  but  for  the  privilege  "of 
towing  boats  or  other  water  crafts  into 
or  out  of  the  harbor  of  the  city,  or  from 
one  place  to  another  within  said  har- 
bor," such  ordinance  being  void  as  an 
interference  with  interstate  commerce. 
City  of  St.  Louis  v.  Consolidated  Coal 
Co.  (1900)  158  Mo.  342,  59  S.  W.  103, 
51  L.  It  A.  850,  81  Am.  St  Rep.  310. 

197.  — i-  Ferries  and  ferryboats.— 
The  granting  of  ferry  licenses  on  bound- 
ary rivers  is  within  the  police  powers 
of  a  state,  provided  it  be  not  so  exer- 
cised as  to  interfere  with  general  com- 
mercial transportation,  as  distinguished 
from  ferriage.  Conway  v.  Taylor  (1861) 
66  U.  S.  (1  Black)  603,  17  L.  Ed.  191. 

When  the  state  expressly  grants  an 
incorporated  city  the  power  to  license, 
tax,  and  regulate  ferries,  the  latter 
may  impose  a  license  tax  on  the  keep- 
ers of  ferries,  though  their  boats  ply 
between  landings  tying  in  two  differ- 
ent states,  and  the  act  by  which  this 
exaction  is  authorized  will  not  be  held 
to  be  a  regulation  of  interstate  com- 
merce.   Wiggins  Ferry  Co.  v.  City  of 
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East  St  Louis  (1883)  2  Sup.  Ct  257, 
264,  107  U.  &  365,  27  U  Ed.  419. 

An  annual  license  tax  of  a  fixed  sum, 
imposed  by  a  municipal  corporation  on 
each  boat  of  a  ferry  company  located 
within  its  limits,  is  a  valid  exercise  of 
the  police  power,  and,  though  the  other 
landing  of  the  ferry  is  in  another  state, 
cannot  be  considered  as  a  regulation  of 
interstate  commerce.    Id. 

An  unconstitutional  burden  is  impos- 
ed on  interstate  commerce  by  Rev. 
Laws  HI.  1874,  c.  55,  penalizing  the 
carrying  on  of  a  ferry  without  a  li- 
cense, when  applied  to  the  transporta- 
tion of  loaded  or  unloaded  railroad  cars 
across  the  Mississippi  river  from  the 
Illinois  to  the  Missouri  shore,  even  as- 
suming that  a  state  may  regulate  a 
ferry  upon  a  navigable  stream  forming 
the  boundary  between  two  states, 
where  such  statute  makes  the  granting 
of  the  license  discretionary,  with  citi- 
zens of  Illinois  preferred,  and  compels 
the  licensee  to  conduct  a  general  ferry 
business.  St.  Clair  County  v.  Inter- 
state Sand  &  Car  Transfer  Co.  (1904) 
24  Sup.  Ct.  300,  192  U.  S.  454,  48  L. 
Ed.  518,  affirming  judgment  St  Clair 
County  v.  Interstate  Car  Transfer  Co. 
(C.  C.  1901)  109  Fed.  741. 

A  state,  or  a  municipality,  acting  un- 
der its  authority,  may  not,  consistently 
with  the  commerce  clause,  require  a 
Canadian  corporation,  operating  a  ferry 
over  the  boundary  stream  between  such 
state  and  Canada,  to  take  out  a  license 
and  pay  a  license  fee  as  a  condition 
precedent  to  receiving  and  landing  per- 
sons and  property  at  its  wharf  in  such 
municipality.  City  of  Sault  Ste.  Mane 
v.  International  Transit  Co.  (1914)  34 
Sup.  Ct  826,  234  U.  S.  333,  58  L.  Ed. 
1337,  affirming  decree  International 
Transit  Co.  v.  City  of  Sault  Ste.  Marie 
(D.  O.  1912)  194  Fed.  522. 

A  state  has  no  power  to  exact  a  li- 
cense fee  for  the  operation  of  a  ferry 
for  the  transfer  of  railroad  cars  across 
a  navigable  river  between  a  point  with- 
in such  state  and  a  point  in  another 
state,  where  the  corporation  owning 
and  operating  such  ferry  is  a  citizen 
and  resident  of  the  latter  state,  and  the 
vessels  employed  nave  their  situs  in 
such  state  for  purposes  of  taxation,  and 
the  only  property  of  the  company  with- 
in the  state  seeking  to  impose  the  li- 
cense consists  of  its  landing  place  and 
facilities.  As  applied  to  such  case,  the 
license  fee  is  a  direct  burden  upon  in- 
terstate commerce.  St.  Clair  County 
v.  Interstate  Car  Transfer  Co.  (C.  C. 
1901)  109  Fed.  741,  judgment  affirmed 
Same  v.  Interstate  Sand  &  Car  Trans- 
fer Co.  (1904)  24  Sup.  Ct  300,  192  U. 
S.  454,  48  L.  Ed.  518. 

An  ordinance  requiring  keepers  of 
ferries  to  pay  a  license  fee,  enacted  in 
pursuance  of  a  power  conferred  upon 
the  city  by  the  legislature  to  "license, 
tax  and  regulate  ferries,"  is  not  in  re- 
straint of  interstate  commerce.  Wig- 
gins Ferry  Co.  v.  City  of  East  St 
Louis  (1882)  102  UL  560. 
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The  acts  of  1793,  1838,  or  1852,  re- 
quiring steamboats  to  be  licensed,  etc., 
do  not  relate  to  ferryboats.  Congress 
has  not  assumed  the  control  over  fer- 
ries, or  over  the  state  legislation  in  re- 
gard to  that  subject  Newport  v.  Tay- 
lor (1855)  55  Ky.  (16  B.  Moil)  699. 

The  owner  of  a  ferryboat  plying  be- 
tween the  United  States  and  Canada, 
on  the  Detroit  river,  may  be  convicted 
under  an  ordinance  of  the  city  of  De- 
troit forbidding  the  operation  of  ferry- 
boats without  a  license,  though  the 
boat  was  duly  enrolled  and  licensed  for 
the  coasting  and  foreign  trade  under 
the  laws  of  the  United  States.  Chilvers 
y.  People  (1862)  11  Mich.  42. 

A  tax  on  the  privilege  of  operating  a 
ferry,  where  the  ferry  company  is  ex- 
clusively engaged  in  ferrying  passengers 
across  a  river  from  one  state  to  an- 
other, is  a  burden  on  interstate  com- 
merce, which  a  state  may  not  impose. 
Helena-Glendale  Ferry  Co.  v.  State 
(Miss.  1912)  57  So.  362. 

198.  — —  Vehicles.— Requirements  of 
Laws  Md.  1910,  c.  207,  for  registering 
automobiles  at  a  cost  varying  according 
to  the  horse  power,  and  for  the  driver 
to  obtain  a  license,  and  that  nonres- 
idents, to  have  a  limited  use  of  the  high- 
ways without  cost,  must  have  complied 
with  a  similar  law  in  their  respective 
states  and  have  secured  a  tag;  are  not 
unreasonable  as  to  vehicles  moving  in 
interstate  commerce.  Hendrick  v.  State 
of  Maryland  (1915)  35  Sup.  Ct  140, 
235  U.  S.  610,  59  L.  Ed.  385. 

Rights  of  citizens  to  pass  through  the 
several  states  held  not  unconstitutional- 
'  ly  interfered  with  by  Laws  Md.  1910,  c. 
207,  ft  140a,  relating  to  use  of  high- 
ways of  the  state  by  nonresident  own- 
ers of  automobiles.    Id. 

Gen.  St  N.  J.  p.  2236,  {  532,  grants 
to  the  common  council  of  any  borough 
power  to   enact  ordinances  to  license 
and   regulate    cartmen,    carriages,    and 
vehicles  used  for  the  transportation  of 
goods  and  chattels,  and  to  fix  rates  of 
compensation  to   be  paid  for  such  li- 
censes, for  purposes  of  revenue.     The 
borough  of  Atlantic  Highlands  passed 
an  ordinance  imposing  an  arbitrary  an- 
nual license  tax  of  $10  on  every  two- 
horse  truck  or  vehicle  engaged  in  the 
transportation   of  merchandise,   and   a 
tax  of  |7.50  on  every  one-horse  vehicle 
similarly  engaged.    Held,  that  such  or- 
dinance was  not  an  exercise  of  police 
power,  but  a  revenue  measure,  and  was 
inapplicable    to    interstate    commerce, 
though  it  operated  equally  on  both  in- 
terstate and  domestic  commerce;  inter- 
state  commerce   not  being   subject  to 
taxation  by  the  states.    Simpson-Craw- 
ford Co.  v.  Borough  of  Atlantic  High- 
lands (C.  C.  1908)  158  Fed.  372. 

New  York  City  ordinances,  regulat- 
ing express  wagons  using  the  streets 
of  the  city,  requiring  that  they  be  li- 
censed and  marked  with  the  word  "ex- 
press" and  with  their  official  numbers, 
that   they  be   regularly  inspected  and 


teree) 


CONSTITUTION 


Art.  1,  §  8,  cl.  3 


pay  a  license  fee  of  $5  for  each  wagon, 
that  the  drivers  shall  also  be  licensed 
and  pay  a  license  fee  of  50  cents,  were 
reasonable  and  applicable  to  delivery 
wagons  of  express  companies  engaged 
in  interstate  commerce.  Barrett  v. 
City  of  New  York  (O.  C.  1911)  189 
Fed.  268. 

The  provisions  of  P.  L.  N.  J.  1908,  p. 
/*» 615,  §  4,  which  fixes  an  annual  fee  of 
$3  for  registering  an  automobile  of  less 
than  30  horse  power  and  a  fee  of  $5 
for  each  automobile  of  30  horse  power 
and  more,  and  which  fixes  a  fee  of  $1 
for  a  license  for  the  driver  of  the  first, 
and  $2  for  a  license  for  the  driver  of 
the  second  class  of  automobiles,  impos- 
ed as  a  charge  for  the  use  of  highways 
and  to  raise  revenue  to  defray  their 
cost  and  repair,  is  without  discrimina- 
tion against  nonresidents,  and,  while 
applying  to  persons  engaged  in  inter- 
state commerce,  is  not  unconstitutional, 
as  contravening  the  commerce  clause. 
Kane  v.  Titus  (N.  J.  1911)  80  A.  453. 

Act  Ohio  April  16,  1883,  as  amended 
Act  March  25,  1884,  §  20,  requiring 
owners  of  vehicles  using  the  streets  of 
a  city  to  pay  an  annual  license  fee,  and 
providing  that  the  fees  be  placed  to 
the  credit  of  the  street-repairing  fund 
of  the  public  treasury  of  said  city,  is 
not  in  violation  of  the  interstate  com- 
merce clause,  when  enforced  against 
owners  who  are  nonresidents  of  the 
state,  and  not  engaged  in  business  in 
the  state,  for  vehicles  used  by  them  up- 
on such  streets  in  interstate  transpor- 
tation, and  in  prosecution  of  Interstate 
commerce.  The  license  fees  must  be 
regarded  as  compensation  for  the  ad- 
vantages and  improved  facilities  af- 
forded by  the  city  far  such  transporta- 
tion. Bogart  v.  State  (Ohio  Com.  PI. 
1888)  20  Wkly.  Law  Bui.  458. 

199.  _  Fishermen.— The  license  tax 
imposed  by  Act  Va.  March  3,  1898 
(Acts  1897-98,  p.  864),  on  residents  of 
the  state  for  the  privilege  of  fishing  in 
the  waters  belonging  to  the  state,  does 
not  encroach  on  the  authority  of  the 
United  States  to  regulate  commerce 
and  navigation.  Morgan  v.  Common- 
wealth (1900)  35  S.  E.  448,  98  Va.  812. 

200. Planting,  taking,  and  can- 
ning oysters.— Laws  Md.  1886,  c.  296, 
providing  that  having  instruments  for 
oyster  dredging  on  board  of  any  ves- 
sel within  the  state,  without  having 
first  obtained  for  such  vessel  a  license 
for  oyster  dredging,  shall  be  prima 
facie  evidence  of  an  intention  to  use 
the  vessel  contrary  to  law,  was  not  un- 
constitutional, as  an  attempted  regula- 
tion of  interstate-  commerce  or  an  in- 
terference with  freedom  of  navigation, 
though  it  might  have  unjustly  averted 
suspicion  to  a  vessel  of  a  sister  state, 
found  within  the  waters  of  Maryland, 
having  dredging  tools  aboard  her,  but 
the  law  was  intended  as  a  reasonable 
provision,  for  the  proper  enforcement 


of  the  oyster  law.    Dize  v.  Lloyd  (C.  C. 
1888)  36  Fed.  651. 

Acts  Ala.  1911,  p.  466,  §  9,  which  is 
for  the  protection  of  oysters,  and  im- 
poses a  tax  upon  all  oysters  canned, 
packed,  shipped,  or  sold  in  and  from 
the  state,  is  not  invalid  as  an  interfer- 
ence with  interstate  commerce;  prop- 
erty bought  without  the  state  being 
subject  to  taxation  when  it  comes  to 
rest  in  the  state.  Mangeldorf  v.  State 
(1913)  62  So.  373,  8  Ala.  App.  302. 

Code  Md.  art  72,  as  re-enacted  by 
Laws  1894,  c.  380,  §*  66,  67,  imposing  a 
license  upon  packers  and  canners  of 
oysters  for  "sale  or  transportation," 
does  not  seek  to  regulate  interstate 
commerce,  in  violation  of  the  constitu- 
tion. State  v.  Applegarth  (1895)  81 
Md.  293,  31  Atl.  961,  28  L.  R.  A.  812. 

Acts  Md.  1894,  c.  380,  |  66,  requiring 
every  one  engaged  in  packing  oysters 
to  pay  a  tax,  which  applies  to  oysters 
caught  in  and  shipped  from  another 
state,  is  within  the  police  power  of  the 
state,  and  is  not  an  interference  with 
interstate  commerce.  Applegarth  ▼. 
State  (1899)  42  A.  941,  89  Md.  140. 

Code  Miss.  1908,  §  3498,  as  amended 
by  Laws  1908,  c.  192,  imposing  a  privi- 
lege tax  fee  per  barrel  on  oysters  can- 
ned in  the  state  in  addition  to  the  privi- 
lege tax  on  canning  factories  imposed 
by  section  3497,  does  not  interfere  with 
interstate  commerce  in  violation  of 
Const,  art.  1,  8  8.  Barataria  Canning 
Co.  v.  State  (Miss.  1912)  58  So.  769. 

An  act  to  enforce,  in  Maurice  River 
Cove  and  Delaware  Bay,  an  act  for 
the  preservation  of  clams  and  oysters, 
requiring  a  license  from  all  boats  en- 
gaged in  planting  or  taking  oysters 
there,  is  not  an  unconstitutional  inter- 
state regulation.  Johnson  v.  Loper 
(1884)  46  N.  J.  Law  (17  Vroom)  321. 

Act  N.  J.  March  24,  1809  (P.  L.  p. 
506),  relating  to  the  regulation  of  oys- 
ter planting  in  certain  tidal  waters 
within  the  state,  and  providing  in  sec- 
tions 10  and  11  for  the  licensing  of 
boats  to  engage  in  the  business,  etc., 
does  not  violate  this  clause;  the  oyster 
beds  being  the  property  of  the  state, 
and  the  regulation  thereof  not  being 
affected  by  the  constitutional  provision. 
State  v.  Corson  (1901)  50  A.  780,  67 
N.  J.  Law,  178. 

201. Mercantile  business  in  gen- 
eral.—A  statute  of  a  state  legislature 
requiring  importers  of  foreign  goods  by 
the  bale,  etc.,  and  others  who  sell  them 
by  wholesale,  bale,  package,  etc.,  to 
take  out  a  license,  for  which  they  shall 
pay  $50,  and,  in  case  of  neglect  or  re- 
fusal to  take  out  such  license,  subject- 
ing them  to  certain  forfeitures  and  pen- 
alties, is  repugnant  to  the  provision  of 
the  constitution.  Brown  v.  Maryland 
(1827)  25  U.  S.  (12  Wheat)  419,  6  L. 
Ed.  678. 

A  state  may  impose  a  uniform  tax 
on  all  sales  made  in  it,  whether  such 
sales  be  made  by  one  of  its  own  citizens 
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or  the  citizen  of  another  state,  and 
whether  the  goods  sold  are  the  produce 
of  the  state  imposing  the  tax  or  of 
some  other.  Woodruff  v.  Parham 
(1868)  75  U.  S.  (8  WalL)  123,  19  L. 
Ed.  382. 

A  municipal  ordinance  imposing  a  li- 
cense fee  upon  sales  of  a  particular 
description  of  goods  within  the  city 
cannot  be  held  unconstitutional  as 
amounting  to  a  regulation  of  commerce, 
unless  the  proof  shows  that  the  goods 
in  respect  to  which  the  objection  is 
made  are  the  produce  of  another  state, 
or  of  some  foreign  country.  Downham 
v.  Alexandria  Council  (I860)  77  U.  a 
(10  Wall.)  173,  19  L.  Ed.  929. 
.  Acts  Md.  1868,  c  413,  which  provides 
that  no  person  not  a  permanent  resi- 
dent of  the  state  shall  offer  for  sale 
within  the  state  any  merchandise  not 
the  produce  of  the  state,  without  first 
obtaining  a  license  to  do  so,  and  paying 
a  fee  therefor,  is  unconstitutional,  as 
infringing  the  exclusive  power  of  con- 
gress to  regulate  commerce  among  the 
states.  Ward  y.  Maryland  (1870)  79 
U.  S.  (12  Wall.)  418,  20  L.  Ed.  449. 

An  ordinance  requiring  payment  of  a 
license  to  transact  in  the  city  a  busi- 
ness extending  beyond  the  limits  of  the 
state,  is  not  repugnant  to  the  interstate 
commerce  clause.  Osborne  v.  Mobile 
(1872)  83  U.  S.  (16  Wall.)  479,  21  U 
Ed.  470. 

A  statute  requiring  a  license  for  sell- 
ing articles  manufactured  in  other 
states  and  territories,  bat  not  to  sell 
articles  manufactured  in  the  state,  was 
held  to  be  a  regulation  of  interstate 
commerce  exceeding  a  state's  authori- 
ty. Webber  v.  Virginia  (1880)  103  U. 
S.  344,  349,  26  L.  Ed.  565,  reversing 
(1880  Va.)  33  Grat.  898. 

The  provision  of  the  Maryland  Code, 
as  amended  in  1880,  requiring  any  one, 
not  the  grower,  maker,  or  manufactur- 
er, selling  goods  within  the  state,  to 
pay  a  license  tax  proportioned  to  the 
amount  of  his  stock  in  trade,  whether 
situated  in  the  state  or  out  of  it,  is  a 
regulation  of  interstate  commerce,  in- 
valid as  applied  to  persons  living  out 
of  the  state,  and  selling  by  sample 
within  it.  Corson  v.  Maryland  (1887) 
120  U.  S.  502,  7  Sup.  Ct  655,  30  L. 
Ed.  699. 

The  privilege  tax  imposed  on  mer- 
chants by  the  Tennessee  revenue  law 
of  1897  (chapter  2),  to  the  extent  of 
15  cents  "on  each  $100  worth  of  tax- 
able property,"  is  not  an  interference 
with  interstate  commerce.  Oliver  Fin- 
ney Grocery  Co.  v.  Speed  (C.  C.  1898) 
87  Fed.  408. 

The  fact  that  grain  stored  in  an 
elevator  is  to  be  shipped  out  of  the 
state  does  not  make  a  state  statute 
requiring  a  license  for  conducting  the 
busiuess  of  such  elevator  in  the  state 
amount  to  a  regulation  of  interstate 
commerce.  W.  W.  Cargill  Co.  v.  Minn- 
esota (1901)  21  Sup.  Ct.  423,  429,  180 
U.  S.  452,  45  L.  Ed.  619,  affirming  judg- 
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ment  State  v.  W.  W.  Cargill  Co.  (1899) 
79  N.  W.  962,  77  Minn.  223. 

The  license  or  occupation  tax  impos- 
ed in  each  county  upon  the  business  of 
selling  or  delivering  sewing  machines,un- 
der  Act  Ala.  March  31, 1911,  f  32,  is  not 
an  unconstitutional  interference  with 
interstate  commerce  as  applied  to  a 
foreign  corporation  which  m^inta™  a 
store  or  regular  place  of  business  in 
each  county,  from  which  all  of  the  lo- 
cal agents  in  such  county  are  supplied 
with  sewing  machines  and  appurtenanc- 
es to  be  taken  into  the  rural  districts 
for  sale  or  rent,  all  transactions  enter- 
ing into  such  sale  or  renting  being 
completed  within  a  single  county.  Sin- 
ger Sewing  Mach.  Co.  v.  Brickell  (1914) 
34  Sup.  Ct  493,  233  U.  S.  304,  58  L. 
Ed.  974. 

The  license  or  occupation  tax  impos- 
ed in  each  county  by  Act  /*»«■  March 
31,  1911,  S|  32,  33f,  upon  the  business 
of  selling  or  delivering  sewing  ma- 
chines, may  be  construed,  in  order  to 
avoid  an  unconstitutional  meaning,  as 
not  intended  to  apply  to  that  portion 
of  the  business  conducted  by  a  foreign 
corporation  which  involves  transactions 
in  interstate  commerce,  where  its  busi- 
ness as  generally  conducted  is  wholly 
intrastate  and  free  from  any  element 
of  interstate  commerce,  the  single  ex- 
ception being  the  business  conducted  in 
a  border  county.    Id. 

The  invalidity,  if  applied  to  the  inter- 
state business  conducted  by  a  foreign 
corporation  in  a  border  county,  of  the 
license  or  occupation  tax  imposed  by 
Act  Ala.  March  31,  1911,  §§  32,  33f, 
upon  the  business  of  selling  or  deliv- 
ering sewing  machines,  does  not  affect 
the  validity  of  the  tax  as  applied  to 
the  business  conducted  by  such  corpo- 
ration in  the  other  counties  in  the  state 
in  which  there  is  no  element  of  inter- 
state commerce,  the  statute  dealing 
separately  with  the  business  as  con- 
ducted in  each  county  in  the  state,  and 
providing  for  separate  taxes  to  be  laid 
for  each  county.    Id. 

A  city  ordinance  allowing  persons  to 
sell  meat  of  their  own  raising  without 
restrictions  or  license,  and  imposing 
on  other  meat  dealers  restrictions  as 
to  the  time  and  place  of  selling:  and  re- 
quiring them  to  pay  a  license  tax,  is  un- 
constitutional, as  discriminating  against 
interstate  commerce.  Georgia  Packing 
Co.  v.  City  of  Macon  (C.  C.  1893)  60 
Fed.  774,  22  L.  R.  A.  775,  appeal  dis- 
missed City  of  Macon  v.  Georgia  Pack- 
ing Co.  (1893)  60  Fed.  781,  9  a  C.  A. 
262. 

ActB  Va.  1889-90,  §§  108,  109,  impos- 
ing a  license  tax  on  a  person  who  Bells 
manufactured  articles  by  retail,  unless 
he  owns  the  same  and  is  licensed  as  a 
merchant,  or  takes  orders  therefor  on 
commission— the  tax  being  $30  for  the 
county  in  which  the  license  is  taken 
out,  and  $10  for  each  additional  coun- 
ty in  which  goods  are  sold,  and  the 
person  paying  an  annual  tax   to  the 
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state  of  $30  on  capital  invested  in  the 
manufacture  of  such  articles  being  per- 
mitted to  sell  the  same  by  himself  or 
by  agents  without  license  tax— are  not 
a  regulation  of  commerce  between  the 
states.  American  Harrow  Co.  v.  Shaf- 
fer (C.  G.  1895)  68  Fed.  760,  appeal 
dismissed  (1897)  17  Sup.  Gt  991,  166 
U.  S.  718,  41  L.  Ed.  1187. 

An  ordinance  governing  and  fixing 
fees  of  mercantile  licenses  and  regu- 
lating the  businesses  licensed,  express- 
ly authorized  by  Laws  N.  J.  1902  (P. 
L.  p.  293)  §  14,  par.  27,  providing  for 
the  government  of  cities,  would  be 
valid  as  a  regulation  of  intrastate  busi- 
ness.    Clark  v.    Atlantic  City    (C.  C. 

1910)  180   Fed.   598. 

Laws  Kan.  1907,  c.  407,  f  2,  which 
requires  every  brand  of  concentrated 
feeding  stuff  sold  or  offered  for  sale 
within  the  state  to  be  registered  in  the 
office  of  the  director  of  the  experiment 
station  of  the  State  Agricultural  Col- 
lege, and  provides  that  such  director 
shall  register  a  brand  where  it  is  shown 
by  a  statement  of  the  ingredients  pre- 
sented by  the  manufacturer  or  seller 
that  none  of  the  same  are  unwhole- 
some, deleterious,  or  fraudulent,  and 
on  payment  of  an  annual  registration 
fee  of  not  less  than  $10,  as  applied  to 
products  made  in  another  state  and 
shipped  to  dealers  in  Kansas  for  sale, 
is  unconstitutional  and  void  as  impos- 
ing a  tax  on  interstate  commerce. 
George  H.  Lee  Co.  v.  Webster  (C.  O. 

1911)  190  Fed.  353. 

Revenue  Act  N.  C.  §  22,  requiring  all 
merchants  to  pay  "as  a  license  tax 
one -tenth  of  one  per  centum  on  the 
total  amount  of  purchases  in  or  out  of 
the  state,  (except  purchases  of  farm 
products  from  the  producer,)  for  cash 
or  on  credit,"  is  not  a  tax  on  the  priv- 
ilege of  purchasing  -goods,  but  on  the 
goods  themselves,  as  part  of  the  gener- 
al mass  of  property  in  the  state,  and 
does  not,  in  its  application  to  pur- 
chases outside  the  state,  operate  as  an 
interference  with  interstate  commerce. 
Ex  parte  Brown  (D.  G.  1891)  48  Fed. 
435. 

Rev.  St.  Ariz.  tit.  42,  par.  2239,  §  9, 
as  amended  by  Act  No.  83,  Laws  1893, 
which  require  dealers  in  wares  and 
merchandise,  "except  in  agricultural  or 
horticultural  products  of  this  territory, 
when  vended  by  the  producer  thereof, 
and  except  when  sold  by  auctioneers  or 
commission  merchants,  under  license  op> 
permission  according  to  law,"  to  pay  a 
license  tax,  is  valid  as  to  merchants 
not  dealing  in  agricultural  or  horticul- 
tural products  of  foreign  states,  or  in 
like  products  of  Arizona  territory  not 
produced  by  them,  since  as  to  such  mer- 
chants, it  does  not  conflict  with  the 
interstate  commerce  clause.  Sydow  v. 
Territory  (Ariz.  1894)  63  Pac.  214. 

An  ordinance  imposing  a  license  tax 
for  vending  goods  other  than  the  man- 
ufactures or  productions  of  the  state 
is  in  violation  of  the  federal  constitu- 


tion.   Ex  parte  Thomas  (1886)  71  OaL 
204,  12  Pac  53.    / 

Mills'  Ann.  St.  Colo.  §§  2828,  2829, 
fixing  a  penalty  for  selling  goods  with- 
out a  license,  but  excepting  those  sell- 
ing goods  manufactured  within  the 
state,  are  void,  as  discriminating  against 
goods  manufactured  outside  the  state. 
Ames  v.  People  (1898)  55  P.  725,  25 
Colo.   508. 

Although  a  state  may  require  a  license 
to  engage  In  business,  such  license 
must  not  attempt  to  regulate  interstate 
commerce.  Leonard  v.  Reed  (1909) 
104  P.  410,  46  Colo.  307. 

A  state  statute  imposing  a  tax  on  the 
doing  of  specified  kinds  of  business  in 
the  state,  and  requiring  that  a  license 
shall  be  taken  out  before  any  such 
business  shall  be  engaged  in,  should 
not  be  construed  to  apply  to  any  busi- 
ness that  may  constitute  interstate 
commerce,  but  only  to  business  that  is 
domestic  or  state  commerce,  and  to 
persons  engaged  in  such  business.  Os- 
borne v.  State  (1894)  14  So.  588,  33 
Fla.  162,  25  L.  R.  A.  120,  39  Am.  St 
Rep.  99. 

A  tax  on  "sales"  is  not  a  tax  on 
commerce,  nor  a  regulation  of  com- 
merce, within  the  prohibition  of  the 
constitution  of  the  United  States.  Pad- 
elford  v.  City  of  Savannah  (1854)  14 
Ga.  438. 

The  mere  imposition  of  a  license  tax 
on  a  business  not  of  itself  noxious  is 
not  sufficient  to  support  the  inference 
that  the  tax  was  imposed  for  regula- 
tion; but  to  support  such  a  presump- 
tion there  must  be  provision  for  in- 
spection, supervision,  or  control  of  the 
traffic  to  be  affected,  or  the  provision 
will  be  treated  as  a  mere  revenue  meas- 
ure. Loh  v.  City  of  Macon  (1911)  70 
S.  E.  149,  8  Ga.  App.  744. 

The  statute  imposing  a  fine  upon  any 
person  who  shall,  without  having  a  li- 
cense as  required  by  law,  vend  any  for- 
eign merchandise  within  the  state,  is 
not  in  violation  of  the  constitution  of 
the  United  States.  Beall  v.  State  (Ind. 
1835)  4  Blackf.  107. 

An  ordinance  imposing  a  higher  tax 
or  license  on  the  business  of  a  mer- 
chant of  another  state  is  invalid. 
Fecheimer  v.  City  of  Louisville  (1886) 
84  Ky.  306,  2  S.  W.  65,  8  Ky.  Law 
Rep.  310. 

The  state  cannot  prohibit  or  regulate 
by  licenses  or  restrictions,  except  for 
the  protection  of  the  public  health,  the 
bringing  into  the  state  from  any  other 
state  of  any  article  of  commerce;  but 
it  may  prevent,  license,  or  regulate  the 
sale  of  any  such  article  by  a  corpora- 
tion after  it  has  been  brought  into  the 
state.  Commonwealth  v.  Read  Phos- 
phate Co.  (1902)  67  S.  W.  45,  113  Ky. 
32,  23  Ky.  Law  Rep.  2284. 

Though  the  state  cannot  compel  per- 
sons of  other  states  to  pay  a  tax  for 
the  privilege  of  having  their  goods 
transported  through  that  state  by  the 
ordinary  agencies  of  commerce,  a  li- 
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cense  imposed  on  their  carrying  on  a 
local  business  in  the  state  is  not  a  reg- 
ulation of  commerce.  State  v.  Ham- 
mond Packing  Co.  (1903)  34  So.  368t 
110  La.  180,  98  Am.  St.  Rep.  459. 

Acts  Md.  1868,  c  413,  which  provides 
that  no  person  not  a  permanent  resi- 
dent of  the  state  shall  offer  for  sale, 
within  the  state,  any  merchandise  not 
the  produce  of  the  state,  without  first 
obtaining  a  license  to  do  so,  does  not 
infringe  the  power  of  congress  to  reg- 
ulate commerce  among  the  states.  It 
is  a  tax  upon  a  particular  trade  or 
business  merely— that  of  selling  goods 
by  sample,  etc. — carried  on  in  a  par- 
ticular mode,  within  the  limits  of  the 
state,  by  a  particular  class  of  persons. 
Ward  v.  State  (1809)  31  Md.  279,  1 
Am.  Iiep.  50. 

A  state  statute  requiring  persons  not 
residents  to  obtain  a  license  to  sell 
merchandise  not  the  product  of  the 
state,  is  not  a  tax  upon  goods  or  mer- 
chandise imported  into  the  state.     Id. 

The  provisions  of  Code  Md.  art.  56, 
S§  41-56,  relating  to  licenses  to  trad- 
ers, as  amended  by  Acts  1880,  c.  349, 
which  require  the  same  rate  of  license 
from  citizens  as  from  nonresidents,  are 
not  violative  of  the  interstate  com- 
merce clause.  The  license  required  is 
not  a  tax  upon  the  goods  constituting 
the  trader's  capital  stock.  The  value 
of  the  stock  is  adopted  as  a  standard 
merely.  Corson  v.  State  (1881)  57 
Md.  251. 

Laws  merely  imposing  a  tax  on  the 
sale  of  merchandise  are  not  in  re- 
straint of  trade.  Harrison  v.  City  of 
Vicksburg  (1844)  11  Miss.  (3  Smedes 
&  M.)  581. 

The  importer  of  goods  from  a  for- 
eign country  may  sell  the  same,  so 
long  as  they  remain  in  the  original  un- 
broken package,  although  not  licensed 
so  to  do,  under  Rev.  Code  Mo.  1855,  p. 
1072,  by  the  state  authorities.  State 
v.  Shapleigh  (1858)  27  Mo.  344. 

A  state  cannot  require  a  merchant 
dealing  in  manufactures  of  sister  states 
to  take  out  a  license,  and  pay  a  tax 
thereon,  while  it  levies  no  such  tax  on 
those  who  deal  in  articles  of  its  own 
manufacture  and  growth.  State  v. 
North  (1858)  27  Mo.  464. 

Act  Mo.  Dec.  11,  1855,  to  tax  and 
license  merchants,  making  a  discrimi- 
nation between  manufactured  articles 
of  Missouri  and  of  the  other  states  of 
the  Union,  is  unconstitutional,  being  in 
violation  of  the  commerce  clause.     Id. 

The  act  to  tax  and  license  merchants 
approved  December  11,  1855  (Rev. 
Code  Mo.  1855,  p.  1072),  so  far  as  the 
same  requires  merchants  dealing  in  the 
manufactures  of  sister  states  to  take 
out  licenses  from  the  state  authorities 
and  to  pay  a  tax  on  the  same,  is  re- 
pugnant to  the  commerce  clause.     Id. 

A  license  tax  imposed  on  goods  man- 
ufactured within  the  state  and  sold  to 
persons  outside  the  state  is  not  in  vio- 
lation of  the  commerce  clause;  for 
such  tax  is  not  a  tax  on  interstate 
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commerce.    American  Mfg.  Co.  v.  City 
of  St.  Louis  (Mo.  1911)  142  S.  W.  297. 

St  Louis  Ordinance,  f  2198,  provid- 
ing that  there  shall  be  levied  and  col- 
lected an  ad  valorem  tax  on  all  mer- 
chandise situated  within  the  limits  of 
the  city,  and  every  merchant,  mercan- 
tile firm,  or  corporation  shall  pay  a  li- 
cense tax  of  $1  on  each  $1,000  of  sales, 
being  a  revenue  law,  should  receive  a 
reasonably  strict  construction,  and  so 
does  not  apply  to  sales  to  nonresidents 
of  property  manufactured  or  remaining 
without  the  state,  for  a  sale  by  a  mer- 
chant or  manufacturer  ordinarily 
means  the  delivery  of  the  goods  so  sold 
at  the  place  of  the  vendor's  business, 
and,  as  so  construed,  is  not  an  inter- 
ference with  interstate  commerce.    Id. 

A  law  requiring  a  license  for  selling 
goods  is  not  a  restriction  upon  com- 
merce, and  in  so  far  repugnant  to  the 
constitution  of  the  United  States. 
Territory  ▼.  Farnsworth  (1885)  5 
Mont  324,  5  Pac  869-878. 

Pol.  Code  Mont.  1895,  |  4064,  as 
amended  by  Laws  1901,  p.  144,  §  2,  im- 
posing a  license  tax  on  dealers  in  oleo- 
margarine, etc,  held  not  to  violate  the 
interstate  commerce  clause.  State  v. 
Hammond  Packing  Co.  (Mont  1912) 
123  P.  407.     # 

A  tax  upon  business  carried  on  with- 
in a  state,  and  without  discrimination 
between  its  citizens  and  the  citizens  of 
other  states,  even  if  it  incidentally  af- 
fects interstate  commerce,  is  in  no 
sense  a  regulation  of  such  commerce, 
and  its  imposition  is  not  a  violation  of 
the  federal  constitution.  Kolb  v.  Town 
of  Boonton  (1899)  44  A.  873,  64  N.  J. 
Law,  163. 

Act  N.  M.  March  15,  1899  (Sess. 
Laws  1899,  p.  101)  §  2,  providing  that 
no  corporation,  either  foreign  or  do- 
mestic, shall  have  the  right  to  sell  pe- 
troleum or  coal  oil,  or  the  products 
thereof,  for  illuminating  purposes  with- 
in the  territory,  without  first  obtaining 
a  license,  in  so  far  as  it  applies  to 
sales  of  coal  oil  within  the  territory  by 
the  importer  in  original  packages,  is 
void  and  unconstitutional  as  in  re- 
straint of  interstate  commerce.  In  re 
Wilson  (1900)  60  P.  73,  48  L.  R.  A. 
417,  10  N.  M.  32. 

The  state  cannot  discriminate  in  fa- 
vor of  purchases  made  from  wholesale 
dealers  resident  in  the  state,  who  have 
-  paid  their  privilege  tax,  and  against 
purchases  made  from  those  who  have 
^not,  and  from  nonresidents.  Albertson 
v.  Wallace  (1879)  81  N.  C.  479. 

Laws  N.  C.  1891,  c.  323,  {  22,  which 
provides  that  every  "merchant,  jeweler, 
grocer,  druggist,  or  other  dealer"  who 
shall  buy  and  sell  goods  not  specially 
taxed  elsewhere  in  the  act  shall,  in  ad- 
dition to  his  ad  valorem  tax  on  his 
stock,  pay  a  license  tax  "on  the  total 
amount  of  his  purchases  in  or  out  of 
the  state,"  though  imposing  the  tax  on 
purchases  "out  of  the  state,"  is  not 
repugnant  to  the  interstate  commerce 
clause,  since  the  occupation  taxed  is 
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entirely  intrastate.  State  ▼.  French 
(1892)  109  N.  C.  722,  14  8.  E.  383; 
Same  v.  Stevenson  (1892)  109  N.  O. 
730,  14  S.  E.  885. 

The  provisions  of  Act  Gen.  Assexn. 
Ohio  May  19,  1894,  that  all  persons  in 
the  state  dealing  In  convict  goods  made 
in  the  prisons  of  other  states  shall  pro- 
cure a  license  therefor,  violate  the  in- 
terstate commerce  clause  of  the  con- 
stitution. In  re  Yanders  (Com.  PI. 
1892)  2  Ohio  S.  &  C.  P.  Dec  126,  1 
Ohio  N.  P.  190. 

Act  Ohio  May  19,  1894,  prohibiting 
any  person  from  offering  for  sale  with- 
in the  state  without  a  license  goods 
made  by  convicts  in  other  states,  is  un- 
constitutional, as  a  regulation  of  inter- 
state commerce.  Arnold  v.  Yanders 
(1897)  47  N.  E.  50,  56  Ohio  St  417, 
60  Am.  St.  Rep.  753. 

The  Pennsylvania  statutes  imposing 
a  duty  on  retailers  of  foreign  merchan- 
dise are  not  repugnant  to  the  constitu- 
tion of  the  United  States.  Biddle  v. 
Commonwealth  (Pa.  1825)  13  Serg.  & 
R.  405. 

Act  Pa.  April  8,  1861  (P.  L.  258), 
punishing  the  buying  without  a  license 
of  certain  articles  of  produce  in  Berks 
and  Franklin  counties,  "with  intent  to 
send  the  same  for  sale  or  barter  to  any 
other  market  out  of  said  counties"  is 
not  in  violation  of  the  interstate  com- 
merce clauses;  the  license  fee,  at  most, 
being  only  a  tax  on  the  articles  before 
they  begin  to  move  as  an  article  of 
trade  from  one  state  to  another.  Even 
if  the  act  were  obnoxious  to  the  inter- 
state commerce  clauses,  in  the  case  of 
a  purchase  of  goods  to  be  sold  in  an- 
other state  it .  would  still  be  valid  as 
to  business  wholly  within  the  state. 
Rothermel  v.  M eyerie  (1890)  136  Pa. 
250,  20  Atl.  583,  26  Wkly.  Notes  Gas. 
422,  9  L.  R.  A.  366. 

A  borough  ordinance  imposing  a  li- 
cense tax  on  nonresidents  doing  tran- 
sient retail  business  in  the  state  is 
void  as  a  regulation  of  interstate  com- 
merce. Danville  Borough  v.  Leiberman 
(Com.  PI.  1895)  16  Pa.  Co.  Ct.  R.  394, 
4  Pa.  Dist.  R.  475. 

A  statute  requiring  local  merchants 
to  pay,  in  addition  to  the  ad  valorem 
tax  on  their  capital,  a  license  tax  equal 
in  amount  to  the  ad  valorem  tax,  is  not 
in  conflict  with  the  commerce  clause. 
Jenkins  v.  Ewin  (1871)  55  Tenn.  (8 
Heisrk.)  456. 

Act  Tex.  1873,  designating  and  taxing 
merchants  in  Ave  classes,  does  not  con- 
travene the  commerce  clause.  Galves- 
ton County  v.  Gorham  (1878)  49  Tex. 
279. 

The  commerce  clause  does  not  apply 
to  the  levy  of  occupation  taxes  on  a 
business  carried  on  wholly  within  the 
state,  though  including  sales  and  deliv- 
eries outside  the  state.  Texas  Co.  v. 
Stephens  (Tex.  1907)  103  S.  W.  481. 

To  construe  Rev.  St.  Tex.  1911,  art 
3989,  as  amended  by  Acts  33d  Leg.  c. 
146  (Vernon's  Sayles*  Ann.  Civ.  St 
1914,  art  3989),  imposing  a  license  tax 


on  fish  and  oysters  handled,  so  as  to 
require  that  the  tax  be  computed  on 
the  "quantity  purchased  without  the 
state,"  would  render  the  statute  invalid 
as  imposing  a  burden  on  interstate  com- 
merce. Adams  Fish  Market  v.  Sterett 
(Tex.  1915)    172  S.  W.   1109. 

State  laws  which  undertake  to  en- 
force a  tax  upon  interstate  or  foreign 
commerce  in  any  form,  or  any  law  of 
a  state  which  imposes  a  burden  or  hin- 
drance upon  commerce,  or  which  tends 
to  embarrass  commercial  intercourse 
and  transactions,  or  which  under  any 
disguise  or  in  any  manner  seeks  to 
give  the  citizens  of  one  state  any  ad- 
vantage over  the  citizens  of  other  states 
engaged  in  interstate  commerce,  are 
regulations  of  commerce.  Richmond  & 
A.  R.  Co.  v.  R.  A.  Patterson  Tobacco 
Co.  (1896)  92  Va.  670,  24  S.  E.  261, 
41  L.  R.  A.  511,  affirmed  18  Sup.  Ct 
335,  169  U.  S.  311,  42  L.  Ed.  759. 

Tax  Law  Va.  $  45,  as  amended  by  act 
March  19,  1915,  providing  for  a  tax  on 
manufacturers  who  sell  their  goods  at 
places  other  than  that  of  manufac- 
ture, though  applied  to  nonresident 
manufacturers,  is  not  an  interference 
with  interstate  commerce  in  violation  of 
the  commerce  clause.  Commonwealth 
v.  Armour  &  Co.  (Va.  1916)  87  S.  E. 
610. 

A  city  ordinance  which  provided  a 
fine  for  any  person  keeping  a  store  or 
selling  goods  without  a  license,  but 
which  excepted  from  its  operation  mer- 
chants or  other  persons  selling  goods 
who  paid  an  annual  tax  on  such  goods 
under  the  revenue  laws  of  such  city, 
also  traveling  agents  selling  exclusively 
by  sample  or  otherwise  to  regular  mer- 
chants doing  business  in  the  city,  is 
void,  as  in  restraint  of  interstate  com- 
merce. State  v.  Willingham  (1900)  62 
P.  797,  52  L.  R.  A.  198,  9  Wyo.  290,  87 
Am.  St.  Rep.  948. 

Comp.  St.  Wyo.  1910,  ||  3004,  3005, 
regulating  sale  of  nursery  stock,  is  not 
invalid  as  an  interference  with  inter- 
state commerce  for  imposing  a  license 
on  the  business  of  selling  nursery  stock, 
though  it  applies  to  nonresidents. 
Welch  v.  Nelson  (Wyo.  1915)  162  P. 
788. 

202.  — —  Sale  of  trading  stamps.— 
A  city  ordinance  making  it  unlawful  for 
any  person  to  sell  goods  and  merchan- 
dise by  selling  trading  stamps  to  mer- 
chants, without  first  procuring  a  license 
and  paying  $600,  and  requiring  the  mer- 
chant using  trading  stamps  to  procure 
a  license  and  pay  $100,  was  not  void 
as  an  interference  with  interstate  com- 
merce, as  applied  to  a  nonresident  cor- 
poration soliciting  by  an  agent  business 
for  a  business  man,  a  resident  of  the 
state.  Oilure  Mfg.  Co.  v.  Pidduck-Ross 
Co.  (1905)  80  P.  276,  38  Wash.  137. 

A  nonresident  company  selling  on 
mail  orders  trading  stamps  to  mer- 
chants in  West  Virginia,  and  redeem- 
ing same  with  premiums  shipped  from 
the  state  of  its  residence,  being  engag- 
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ed  in  interstate  commerce,  within  the 
commerce  clause,  cannot  be  required  to 
pay  a  state  license  tax  under  Code  W. 
Va.  1913,  c.  32,  |  2,  cl.  j  (sec.  1114). 
Sperry  &  Hutchinson  Co.  v.  Hill  (W. 
Va.  1915)  86  S.  E.  74a 

203.  —  Sale  of  fertilizer*.— Code  N. 
O.  |  2190,  as  amended  by  Act  March  7, 
1877,  §  8,  declares  that  no  commercial 
fertilizers  shall  be  sold  or  offered  for 
sale  until  the  manufacturer  or  importer 
obtain  a  license  from  the  treasurer  of 
the  state,  for  which  shall  be  paid  a 
privilege  tax  of  $500  per  annum  for 
each  separate  brand.  Sections  22  and 
23  appropriate  the  revenues  arising 
from  the  tax  to  an  industrial  associa- 
tion and  other  purposes.  Held,  that  the 
statute  interferes  with  interstate  com- 
merce. American  Fertilizing  Co.  v. 
Board  of  Agriculture  (C.  C.  1890)  43 
Fed.  609,  11  L.  R.  A.  179. 

204.  —  Slaughterhouses  or  packing 
houses  and  agents  thereof.— The  tax  of 
$200  upon  resident  managing  agents  of 
nonresident  meat-packing  houses  which 
is  imposed  by  Act  Ga.  Dec  21,  1900, 
regardless  of  the  fact  that  the  greater 
portion  of  the  business  may  be  inter- 
state in  its  character,  does  not  conflict 
with  the  commerce  clause  of  the  federal 
Constitution,  where  the  tax  is  con- 
strued by  the  highest  state  court  to  ap- 
ply only  to  the  business  of  selling  to 
local  customers  from  the  stock  of  orig- 
inal packages  shipped  into  the  state 
without  a  previous  sale  or  contract  to 
sell,  and  kept  and  held  for  sale  in  the 
ordinary  course  of  trade,  and  this  do- 
mestic business  is  not  shown  to  be  a 
mere  incident  to  the  interstate  busi- 
ness. Kehrer  v.  Stewart  (1905)  25 
Sup.  Ct.  403,  404,  197  U.  S.  60,  49  L. 
Ed.  663,  affirming  judgment  (1903)  44 
S.  B.  854,  117  Ga.  969. 

The  tax  imposed  by  Pub.  Laws  N.  C. 
1903,  c.  247,  as  construed  by  the  state 
courts,  upon  such  local  business  of  a 
foreign  meat-packing  house  as  its 
sales  within  the  state  of  products  al- 
ready stored  there  on  orders  received 
after  these  products  are  thus  stored,  is 
not  invalid  as  an  interference  with  in- 
terstate commerce.  Armour  Packing 
Co.  v.  Lacy  (1906)  26  Sup.  Ct.  232,  234, 
200  U.  S.  226,  50  L.  Ed.  451,  affirming 
judgment  Lacy  v.  Armour  Packing  Co. 
(1904)  47  S.  E.  53,  134  N.  C.  567. 

Where  an  agent  of  a  packing  house 
was  engaged  in  business  within  the 
state  and  in  interstate  business,  the  in- 
terstate clause  of  the  Constitution  of 
the  United  States  did  not  relieve  him 
from  liability  for  tax  on  the  state  busi- 
ness. Smith  v.  Clark  (1905)  50  S.  E. 
480.  122  Ga.  528. 

The  licensing  of  slaughterhouses  by 
state  authority  is  within  the  police 
power,  and  a  statute  providing  for  the 
licensing  of  slaughterhouses  is  not  in- 
valid as  interfering  with  foreign  com- 
merce where  the  meat  is  intended  only 
for  export.     Board  of  Health  of  New 
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Jersey   y.    Schwara   Bros.   Co.    (Sap. 
1913)  87  A.  147,  84  N.  J.  Law,  500. 

205.  —  Auctioneers.  —  The  statute 
of  Pennsylvania  of  May  20,  1853  (P. 
L.  p.  683),  modified  by  that  of  April  9, 
1859  (P.  L.  p.  436),  requiring  every  auc- 
tioneer to  collect  and  pay  into  the  state 
treasury  a  tax  on  his  sales,  is,  when  ap- 
plied to  imported  goods  in  the  original 
packages,  by  him  sold  for  the  importer, 
is  void,  as  being  a  regulation  of  com- 
merce. Cook  v.  Pennsylvania  (1878) 
97  U.  S.  566,  24  L.  Ed.  1015. 

206.  — .  Advertising  in  railroad  ears. 
—A  license  tax  npon  display  advertising 
in  railway  cars  operating  wholly  with- 
in a  municipality  in  the  state  is  not 
invalid  as  a  burden  on  interstate  com- 
merce because  the  corporation  display- 
ing the  advertising  made  the  contracts 
therefor  in  a  foreign  state.  Pacific 
Rys.  Advertising  Co.  ▼.  Conrad  (CaL 
1014)  141  P.  916. 

207.  —  Sale  of  Intoxioating  liquor*. 
—See,  also,  note  under  Const,  art  4,  {  2. 

The  laws  of  Massachusetts  providing 
that  no  person  shall  retail  liquors  in 
less  than  certain  quantities  without  a 
license  is  not  unconstitutional  as  an  un- 
lawful attempt  to  regulate  commerce. 
Thurlow  v.  Massachusetts  (1847)  46  U. 
S.  (5  How.)  504,  12  L.  Ed.  256. 

A  city  license  tax  on  dealers  in  beer 
or  ale  by  the  cask,  not  manufactured  in 
the  city,  is  not  obnoxious  to  this  clause, 
where  it  is  not  shown  that  the  articles 
in  question,  which  were  sold  by  such • 
dealers,  were  manufactured  in  another 
state  or  a  foreign  country.  Downham 
v.  Alexandria  (1869)  10  WalL  173,  175, 
19  L.  Ed.  929. 

Act  Tex.  June  3,  1873,  levying  a  tax 
on  persons  selling  liquors,  but  exempt- 
ing from  taxation  the  sale  of  liquors 
manufactured  within  the  state,  is  in- 
valid so  far  as  it  discriminates  against 
imported  liquors.  Tiernan  v.  Binker 
(1880)  102  U.  S.  123,  26  L.  Ed.  103. 

Laws  Mich.  1875,  No.  2^6,  which  im- 
poses a  specific  tax  on  persons  selling 
liquors  at  wholesale,  to  be  shipped  into 
the  state  from  places  out  of  the  state, 
not  having  their  principal  place  of  busi- 
ness in  the  state,  without  imposing  a 
like  tax  upon  persons  engaged  in  such 
sale  of  liquors  manufactured  in  the 
state,  is  a  regulation  of  commerce  be- 
tween the  states,  and  unconstitutional 
and  void.  Walling  v.  People  (1886)  6 
Sup.  Ct  454,  116  U.  S.  446,  29  L.  Ed. 
691,  reversing  People  v.  Walling  (188*) 
53  Mich.  264,  18  N.  W.  807. 

A  law  subsequently  passed,  imposing 
a  greater  tax  upon  all  persons  engaged 
in  any  city,  township,  or  village  in  the 
business  of  manufacturing  or  selling 
liquors  in  the  state,  does  not  have  the 
effect  of  divesting  the  first  law  of  its 
objectionable  character,  not  being  im- 
posed upon  the  same  class  of  persons, 
but  being  imposed  on  the  principal  deal- 
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era,  and  not  on  their  servant*,  clerks, 
or  drummers.    Id. 

Pub.  Acts  Mich.  1887,  No.  313,  Im- 
posing an  annual  tax  of  $300  on  the 
business  of  selling  only  brewed  or  malt 
liquors  at  wholesale  or  retail,  and  a  tax 
of  $65  on  the  business  of  manufacturing 
such  liquors,  and  providing  that  a  man- 
ufacturer may  sell  without  paying  any- 
thing but  the  manufacturers'  license,  is 
a  regulation  of  interstate  commerce  in 
so  far  as  it  prevents  a  nonresident  man- 
ufacturer from  sending  such  liquor  into 
the  state,  and  there  disposing  of  it,  in 
the  original  packages,  through  a  clerk 
located  there.  Lyng  v.  Michigan  (1890) 
135  U.  S.  161,  10  Sup.  Ct.  725,  727,  34 
L.  Ed.  128,  reversing  (18S9)  42  N.  W. 
139,  74  Mich.  579,  and  following  Leisy 
v.  Hardin  (1890)  135  U.  S.  100,  10  Sup. 
Ct.  681,  34  L.  Ed.  128. 

The  annual  license  charge  imposed  by 
a  state  law  upon  the  business  of  selling 
or  offering  for  sale  intoxicating  liquors 
within  the  state  by  any  traveling  sales- 
man who  solicits  orders  in  quantities  of 
less  than  five  gallons  cannot  be  re- 
garded, when  applied  to  interstate 
transactions,  repugnant  to  the  com- 
merce clause  in  view  of  the  provisions  of 
Wilson  Act  Aug.  8,  1890  (Comp.  St.  § 
8738),  that  intoxicating  liquors  coming 
into  the  state  shall  be  as  completely 
under  its  control  as  if  manufactured 
therein.  Delamater  v.  State  of  South 
Dakota  (1907)  27  Sup.  Ct  447,  205  U. 
S.  93,  51  L.  Ed.  724,  10  Ann.  Cas.  733, 
affirming  judgment  State  v.  Delamater 
(S.  D.  1905)  104  N.  W.  537. 

Interstate  character  of  business  pre- 
vents a  state  from  imposing  privilege 
tax  on  business  of  soliciting  by  mail 
orders  for  intoxicating  liquors  from  per- 
sons in  other  states  and  delivery  to  a 
carrier  within  the  state  from  the  stock 
on  hand  in  the  state.  Heyman  v.  Hays 
(1915)  35  Sup.  Ct.  403,  236  U.  S.  178, 
59  L.  Ed.  527;  Southern  Operating  Co. 
v.  Same  (1915)  35  Sup.  Ct  405,  236 
U.  S.  188,  59  L.  Ed.  531. 

A  municipal  ordinance,  requiring  man- 
ufacturers of  liquors  maintaining  a 
place  for  their  sale  within  the  munici- 
pality district  from  their  manufactory 
to  pay  a  license  tax,  is  not  invalid  as  in 
violation  of  the  interstate  commerce 
clause  of  the  Constitution,  as  against  a 
manufacturer  of!  another  state,  who 
maintains  a  depot  within  the  city,  from 
which  sales  are  made  in  the  original 
packages,  in  view  of  the  Wilson  Act 
(Act  Aug.  8,  1890  [Comp.  St.  {  8738]), 
where  it  is  in  its  terms  such  as  to  bring 
it  within  the  police  power  of  the  state 
to  regulate  the  business;  and  the  fact 
that  a  license  fee  of  $500  per  year  is 
required  is  not  sufficient  in  itself  to 
show  that  its  purpose  is  to  raise  rev- 
enue, and  not  to  regulate.  Duluth 
Brewing  &  Malting  Co.  v.  City  of  Su- 
perior (1903)  123  Fed.  353,  59  C.  C.  A. 
481. 

Code  Iowa  1873,  §f  1523,  1526,  lim- 
iting the  giving  of  licenses  to  certain 
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classes  of  citizens  of  Iowa  to  buy  and 
sell  intoxicating  liquors  for  mechanical, 
medical,  culinary,  and  sacramental  pur- 
poses only,  do  not,  by  preventing  citi- 
zens of  other  states  from  selling  liq- 
uors in  that  state,  interfere  with  the 
freedom  of  interstate  commerce.  Kohn 
v.  Melcher  (C.  C.  1887)  29  Fed.  433. 

A  city  ordinance,  prohibiting  the  sale 
or  offering  for  sale  of  vinous  liquors 
without  a  license,  is  not  an  exercise  of 
the  police  power  of  the  state,  but  is  an 
attempt  to  regulate  one  of  the  products 
of  interstate  commerce,  and  is  therefore 
void.  In  re  Lebolt  (C.  C.  1896)  77  Fed. 
587. 

Sess.  Laws  S.  D.  1897,  c.  72,  §  1,  im- 
poses a  license  tax  upon  the  business  of 
selling  only  brewed  or  malt  liquors  at 
wholesale  of  $600  per  annum;  "said  li- 
cense to  be  paid  in  each  township,  pre- 
cinct, town  or  city  in  which  said  whole- 
saler has  or  operates  a  warehouse  or  de- 
pository." It  further  provides  that  "no 
person,  firm,  or  corporation  having  a 
manufacturer's  license  in  this  state  on 
brewed  or  malt  liquors  under  this  act 
shall  be  liable  to  pay  a  wholesale  deal- 
er's license  on  the  product  of  such  man- 
ufactory." The  manufacturers'  license 
under  such  act  is  $400.  Held,  that  such 
act,  in  permitting  a  manufacturer  in  the 
state  to  maintain  warehouses  for  the 
Bale  of  his  product  without  license, 
while  requiring  a  license  on  each  ware- 
house maintained  for  the  sale  of  brewed 
or  malt  liquors  produced  in  other  states, 
imposes  a  discriminating  tax  upon  in- 
terstate commerce,  which  renders  the 
provision  for  a  license  on  wholesale 
dealers  unconstitutional  and  void.  Min- 
neapolis Brewing  Co.  v.  McGillivray 
(C.  C.  1900)  104  Fed.  258. 

Act  Ala.  April  6,  1911,  regulating  the 
sale  of  liquors  and  imposing  a  license 
tax  on  agencies  of  foreign  breweries  in 
the  state,  held  constitutional.  Evans- 
ville  Brewing  Ass'n  v.  Excise  Commis- 
sion of  Jefferson  County,  Ala.  (D.  C. 
1915)  225  Fed.  204. 

The  provisions  of  Order  No.  1,589  of 
the  city  of  San  Francisco,  as  amended 
by  Order  No.  1,845,  relative  to  liquor 
licenses,  making  the  issuance  of  a  li- 
cense dependent  upon  the  permission  of 
a  majority  of  the  board  of  police  com- 
missioners, and  the  approval  of  ad- 
jacent property  owners,  is  not  in  viola- 
tion of  the  commerce  clause;  there  be- 
ing no  question  of  interstate  commerce. 
Ex  parte  Christensen  (1890)  85  Cal. 
208,  24  Pac.  747. 

The  provisions  of  the  ordinance  mak- 
ing the  issuance  of  a  license  dependent 
upon  the  permission  of  a  majority  of 
the  board  of  police  commissioners,  and 
the  approval  of  adjacent  property  own- 
ers, is  not  in  violation  of  the  federal 
constitution,  there  being  no  question  of 
interstate  commerce.  Id.;  Ex  parte 
Holmquist  (1891)  27  Pac.  1099. 

Since  Act  Ga.  Dec.  24,  1890  (1  Acts 
1890-91,  p.  128),  makes  it  unlawful  to 
sell  intoxicating  liquors  in  any  quantity 

(13409) 


Axt.  1,  §  8,  d.  8 


CONSTITUTION 


without  a  license,  the  general  tax  act 
of  1892  (section  2,  cL  15),  imposing  a 
certain  tax  on  "dealers  in  spirituous  liq- 
uors," applies  to  one  who  wholesales, 
in  the  original  packages,  corn  whisky  of 
his  own  manufacture.  Fincannon  y. 
State  (1893)  93  Ga.  418,  21  S.  E.  63. 

Act  6a.  Aug.  10,  1906,  fixing  the  li- 
cense fee  for  the  sale  of  liquors  in  Ir- 
win county,  discriminates  against  wines 
made  outside  of  the  state,  but  the  ef- 
fect of  the  omission  to  exempt  from  li- 
cense wines  made  outside  of  the  state 
is  not  to  render  the  act  invalid,  but  to 
place  all  wines  on  the  same  basis, 
whether  made  within  or  without  the 
state.  Glover  v.  State  (1906)  55  S.  E. 
592,  126  Ga.  594. 

Since  Act  La.  No.  171  of  1898,  the 
general  license  law,  is  purely  a  taxing 
law,  and  not  a  police  regulation,  it  is 
not  applicable  to  impose  a  license  on 
sales  of  beer  which  constitute  interstate 
commerce.  State  v.  Pabst  Brewing 
Co.  (1911)  55  So.  349,  128  La.  770. 

An  act  requiring  dealers  in  intoxicants 
to  obtain  licenses,  although  applicable 
to  manufacturers  retailing  liquor  within 
the  state,  is  not  a  regulation  of  com- 
merce. Keller  v.  State  (1857)  11  Md. 
525,  69  Am.  Dec.  226. 

The  provisions  of  Rev.  St.  Mass.  c. 
47,  that  no  person  shall  presume  to  be 
a  retailer  or  seller  of  spirituous  liquors 
in  a  less  quantity  than  28  gallons,  un- 
less he  is  first  licensed  as  a  retailer  of 
spirits,  and  that  every  person  thus  li- 
censed shall  pay  one  dollar  therefor, 
In  their  application  to  a  sale  not  made 
by  the  importer,  nor  in  the  original 
package  in  which  the  spirit  was  import- 
ed, are  not  repugnant  to  the  constitu- 
tion of  the  United  States.  Common- 
wealth v.  Kimball  (1837)  41  Mass.  (24 
Pick.)  359,  35  Am.  Dec.  326. 

Rev.  Laws  Mass.  c.  100,  §  1,  prohibit- 
ing the  sale  of  intoxicating  liquors 
without  a  license,  is  unconstitutional  as 
an  unwarranted  interference  with  the 
power  of  Congress  to  regulate  inter- 
state commerce  in  so  far  as  it  excepts 
"sales  by  the  makers  thereof  of  native 
wine  or  of  cider  manufactured  in  this 
commonwealth."  Commonwealth  v.  Pe- 
tranich  (1905)  66  N.  B.  807,  183  Mass. 
217. 

St  Mass.  1906,  c.  421,  {  1,  providing 
that  no  person  or  corporation,  except  a 
railroad  or  street  railway  corporation, 
shall  transport  liquors  for  hire  in  a 
city  in  which  licenses  of  the  first  five 
classes  for  the  sale  of  intoxicating  liq- 
uors are  not  granted  without  a  permit 
so  to  do,  and  Rev.  Laws  Mass.  c  100, 
§  49,  as  amended  by  St.  1907,  c.  517, 
providing  that  no  person  or  corporation 
not  regularly  conducting  a  general  ex- 
press business,  except  a  railroad  cor- 
poration or  a  street  railway  corpora- 
tion authorized  to  carry  freight  or  ex- 
press, shall  receive  liquors  for  trans- 
portation for  hire  for  delivery  in  such 
cities,  are  constitutional,  so  far  as  they 
apply  to  intrastate  business.    Common- 
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wealth  v.  People's  Express  Co.  (1909) 
88  N.  E.  420,  201  Maas.  564. 

Comp.  Laws  Mich,  ft  5379,  5380,  pro- 
vide that  in  all  townships,  cities,  and 
villages  a  tax  of  $500  per  annum -shall 
be  paid  on  the  selling  of  liquor  at 
wholesale,  and  a  tax  of  $65  on  the 
brewing  of  liquor.  It  is  provided  that 
no  person  paying  a  manufacturer's  tax 
on  brewed  liquor  shall  pay  a  wholesale 
dealer's  tax  on  the  same,  and  that 
wholesale  dealers  are  those  who  sell 
•liquor  in  quantities  of  more  than  three 
gallons,  or  more  than  one  dozen  quart 
bottles  at  a  time,  to  any  person.  It 
was  contended  that  the  statute  was  vio- 
lative of  the  federal  constitution,  as  in 
restraint  of  interstate  commerce,  in 
that  wholesalers  of  malt  liquor  were 
required  to  pay  an  annual  tax,  while 
manufacturers  were  only  required  to 
pay  $65,  and  not  required  to  pay  any 
wholesalers'  tax.  Held,  that  the  con- 
tention was  of  no  merit,  inasmuch  as 
the  selling  of  liquor  at  a  brewery  is 
not  a  selling  at  wholesale,  and  under 
the  statute  a  brewer  may  not  establish 
a  warehouse  or  place  of  sale  elsewhere 
than  at  the  brewery  without  a  payment 
of  the  tax.  People  v.  Voorhis  (1902) 
91  N.  W.  624,  9  Detroit  Leg.  N.  377, 
131  Mich.  398. 

Comp.  Laws  Mich.  §§  5379,  5380,  pro- 
vide that  in  all  townships,  cities,  and 
villages  a  tax  of  $500  per  annum  shall 
be  paid  on  the  selling  of  liquor  at  whole- 
sale, and  that  wholesale  dealers  are 
those  who  sell  liquor  in  quantities  of 
more  than  three  gallons  or  more  than 
one  dozen  quart  bottles  at  a  time  to 
any  person.  Act  approved  August  8, 
1890,  provides  that  all  liquors  trans- 
ported into  any  state,  and  remaining 
there  for  sale  or  storage,  shall  upon 
arrival  be  subject  to  the  laws  of  the 
state  enacted  in  the  exercise  of  its  po- 
lice powers.  A  foreign  brewery  sent 
liquor  to  its  agent  in  Michigan  for  stor- 
age and  sale  by  him.  Held,  that  the 
business  was  within  the  state  law.    Id. 

Comp.  Laws  Mich.  1897,  §  4018,  pro- 
viding that  every  person  who  shall  come 
into  or  bring  into  the  state  or  sell  in- 
toxicating liquors  to  citizens  thereof 
at  wholesale,  or  solicit  or  take  orders 
for  such  liquors  to  be  shipped  into  the 
state  or  furnished  at  wholesale  to  any 
person  within  the  state  by  any  person 
not  a  resident  of  the  state  nor  having 
his  principal  place  of  business  within 
the  state,  shall  pay  a  tax  specified,  is 
unconstitutional.  Sloman  v.  William  D. 
C.  Moebs  Co.  (1905)  102  N.  W.  854, 
139  Mich.  334,  11  Detroit  Leg.  N.  857. 

Laws  Mo.  1909,  p.  654,  imposing  a  li- 
cense on  manufacturers  of,  and  dealers 
in,  intoxicating  liquors,  based  on  the 
volume  of  business  done,  and  excepting 
from  the  operation  of  the  act  wines  and 
spirits  produced  from  grapes  or  fruits 
grown  in  the  state,  attempts  to  license 
persons  to  sell  intoxicating  liquors  in 
the  state  manufactured  in  other  states, 
and  to  manufacture  and  sell  intoxicating 
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liquors  in  the  state  not  made  of  grapes 
and  fruits  grown  therein,  and  to  im- 
pose on  the  licensee  the  fees  prescribed, 
without  requiring  a  license  for  the  man- 
ufacture or  sale  of  wines  or  spirits 
made  of  grapes  or  fruits  grown  in  the 
state,  and  discriminates  in  favor  of 
wines  and  spirits  made  from  grapes  or 
fruits  grown  in  the  state,  and  against 
the  same  kind  of  wines  and  spirits  made 
from  grapes  or  fruits  grown  elsewhere, 
and  thereby  imposes  burdens  in  the 
form  of  license  fees  on  interstate  com- 
merce, in  violation  of  the  interstate 
commerce  clause,  when  considered  in 
connection  with  Amendment  14.  State 
v.  Parker  Distilling  Co..  (Mo.  1911)  139 
S.  W.  453. 

State  statute,  imposing  on  parties 
handling  liquors  G.  O.  D.  an  annual  oc- 
cupation tax  of  $5,000  for  each  place 
maintained  for  that  purpose,  held  valid 
as  applied  to  an  interstate  carrier,  and 
to  excuse  its  failure  to  make  delivery  of 
a  G.  O.  D.  shipment.  Rosenberger  v. 
Pacific  Express  Co.  (1914)  167  S.  W. 
429,  258  Mo.  97;  Same  v.  Wells  Fargo 
&  Co.  (1914)  167  S.  W.  433,  258  Mo. 
112. 

Act  N.  H.  July  4,  1838,  "regulating 
the  sale  of  wine  and  spirituous  liquors/9 
and  providing  that  any  person  selling 
*  wine,  or  spirituous  liquors,  or  mixed 
liquors  any  part  of  which  is  spirituous, 
without  a  license  from  the  selectmen, 
shall  for  each  offense  forfeit  and  pay  a 
certain  sum  of  money,  for  the  use  of 
the  county,  is  a  constitutional  exercise 
of  the  powers  of  the  legislature,  even 
when  applied  to  the  sale  of  an  original 
package  purchased  in  another  state. 
Pierce  v.  State  (1843)  13  N.  H.  536; 
State  v.  Moore  (1843)  14  N.  H.  451. 

A  state  cannot  impose  a  license  on 
the  sale  of  liquors  in  another  state, 
delivered  to  the  purchaser  in  the  state. 
State  v.  Stilsing  (1$90)  52  N.  J.  Law 
(23  Vroom)  517,  20  Ati.  65. 

The  provisions  of  the  statute  requir- 
ing a  license  for  selling  strong  and 
spirituous  liquors  in  small  quantities  do 
not  conflict  with  any  provision  in  the 
constitution  of  the  United  States.  In- 
gersoll  v.  Skinner  (N.  Y.  1845)  1  Denio, 
540. 

The  state  may  prohibit  the  sale  with- 
out a  license  of  liquors  imported  into 
the  state  equally  with  domestic  liquors. 
Smith  v.  People  (N.  Y.  1854)  1  Parker, 
Cr   R.  583 

Acts  N.  O.  1868-69,  c  108,  §  32,  de- 
claring that  eyery  nonresident  who 
shall  sell  any  spirituous  liquors  by 
sample  or  otherwise  shall  pay  an  an- 
nual tax  of  $50,  and  a  tax  of  like 
amount  as  is  payable  by  residents  on 
their  purchases  and  sales  of  similar 
liquors,  is  void  as  an  attempted  regula- 
tion by  the  state  of  commerce  among 
the  several  states.  Sinclair  v.  State 
(1873)  69  N.  C.  47. 

Sess.  Laws  S.  D.  1897,  c  72,  impos- 
ing an  annual  tax  on  parties  without 
the  state  who  have  wholesale  establish- 
ments for  the  sale  of  liquors  in  this 


state,  to  be  paid  in  every  precinct, 
township,  or  city  where  they  have  such 
wholesale  establishments,  and  providing 
that  manufacturers  of  such  liquors 
within  the  state  shall  pay  a  certain 
manufacturer's  license,  and  be  exempt 
from  the  payment  of  the  wholesale  tax, 
is  unconstitutional,  as  in  conflict  with 
the  commerce  clause.  State  v.  Zophy 
(1900)  84  N.  W.  391,  14  S.  D.  119,  86 
Am.  St  Rep.  741. 

The  state  has  power  to  prohibit  the 
sale  of  intoxicating  liquors  by  non- 
residents within  its  borders,  unless  the 
seller  shall  have  paid  a  license  and  pro- 
cured requisite  authority  therefor. 
Jones  v.  Yokum  (S.  D.  1909)  123  N. 
W.  272. 

The  fact  that  a  wholesale  liquor  deal* 
er  purchased  all  of  his  stock  without 
the  state  would  not  under  Wilson  Act 
Aug.  8,  1890  (Comp.  St  |  8738),  ren- 
der a  wholesaler's  privilege  tax  impos- 
ed by  a  state  statute  violative  of  the 
commerce  clause.  Logan  v.  Brown 
(1911)  141  S.  W.  751,  125  Tenn.  209. 

Where  a  liquor  dealer,  having  his 
place  of  business  in  this  state,  receives 
liquor  produced  without  the  state,  and 
stores  the  same  in  this  state,  and  here 
prepares  it  for  reshipment,  this  state 
may  declare  his  acts  a  privilege,  and 
tax  it  as  such,  irrespective  of  where  he 
sells  the  liquor.     Id. 

The  fact  that  a  dealer,  engaged  in  a 
business  or  occupation,  imports  his 
goods  from  another  state  will  not  re- 
lieve him  from  an  occupation  tax.    Id. 

An  occupation  tax  may  be  imposed 
upon  one  engaged  in  selling  liquors 
without  imposing  a  burden  on  inter- 
state commerce,  even  though  all  his 
purchases  and  sales  were  made  with- 
out the  state;  his  business  being  sit- 
uated within  the  state.  Southern  Op- 
erating Co.  v.  City  of  Chattanooga 
(Tenn.  1913)  159  S.  W.  1091. 

An  annual  tax,  imposed  by  a  state  on 
persons,  etc.,  pursuing  the  business  of 
selling  intoxicating  liquors,  except 
wines  or  beer  manufactured  within  the 
state,  held  void;  but,  on  rehearing,  sus- 
tained, as  to  the  objections  of  violat- 
ing the  provisions  of  the  federal  con- 
stitution, giving  congress  power  to  reg- 
ulate commerce  among  the  states. 
Higgins  v.  Rinker  (1877)  47  Tex.  381, 
393. 

Acts  Va.  1910,  c.  190,  authorized  the 
issuance  of  a  retail  license  and  a  re- 
tail and  shipper's  license,  for  the  sale 
of  intoxicants,  and  provides  that  a  re- 
tail license  shall  permit  the  sale  of  in- 
toxicants to  any  individual,  to  be  de- 
livered at  the  place  of  purchase,  or 
to  any  place  within  the  city,  town, 
county,  or  district,  or  within  one  mile 
outside  of  where  the  license  is  grant- 
ed, and  nowhere  else  within  the  state, 
and  that  the  retail  and  shipper's  li- 
cense shall  confer  the  additional  privi- 
lege of  shipping  by  express  or  other- 
wise.    Held,  that  the  Legislature  had 
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power  to  regulate  the  sale  of  liquor 
by  the  imposition  of  a  reasonable  li- 
cense, even  though  it  be  intended  for 
shipment  without  the  state,  and  the 
statute  was  valid  though  construed  as 
prohibiting  one  merely  having  a  re- 
tail license  from  shipping  liquor  with- 
out the  state.  Ferrimer  v.  Common- 
wealth (Va.  1911)  72  S.  B.  609. 

208.  — —  Sale  of  oigarette*.— Act  W. 
Va.  Feb.  21,  1895,  amending  and  re- 
enacting  Code,  c.  32,  (  66,  so  as  to  pro- 
vide that  a  license  fee  shall  be  paid  for 
selling  cigarettes  at  retail,  to  far  as 
it  applies  to  cigarettes  imported  from 
another  state  and  sold  by  the  importer 
in  West  Virginia  in  the  original  pack- 
age, and  to  cigarettes  manufactured  in 
another  state  and  by  the  manufactur- 
er sent  into  West  Virginia  in  the  origi- 
nal package,  for  sale  by  the  agent  of 
the  manufacturer,  and  so  sold  in  such 
package  by  such  agent,  is  not  an  exer- 
cise of  the  police  power  of  the  state, 
but  a  regulation  of  interstate  com- 
merce, and  therefore  void.  In  re  Minor 
(C.  C.  1895)  69  Fed.  233. 

Cigarettes  manufactured  in  another 
state,  and  imported  into  the  state  in 
the  original  package,  may  be  sold  in 
such  package;  and  Act  W.  Va.  Feb.  21, 
1895,  amending  and  re-enacting  the 
Code  W.  Va.  §  66,  so  as  to  provide 
that  a  certain  license  fee  shall  be  paid 
for  selling  cigarettes  at  retail,  so  far 
as  it  applies  to  cigarettes  so  import- 
ed and  sold  by  the  importer  in  the  state 
is  a  regulation  of  interstate  commerce, 
and  void.  State  v.  Goetze  (1897)  27 
S.  E.  225,  43  W.  Va.  495,  64  Am.  St 
Rep.  871. 

209.  — *■  Buying  timber.— Acts  Miss. 
1900,  c.  43,  |  8,  imposing  a  privilege 
tax  on  each  land  timber  mill  company, 
or  individual,  providing  the  section 
shall  not  apply  to  sawmill  operators 
who  do  not  ship  timber  or  lumber  out 
of  the  state,  is  invalid  as  a  tax  on 
interstate  commerce.  Adams  v.  Mis- 
sissippi Lumber  Co.  (1904)  36  So.  68, 
84  Miss.  23. 

210.  —  Brokers     and     factors.— A 

tax  imposed  by  a  state  upon  all  money 
or  exchange  brokers  is  not  void  for 
repugnance  to  the  constitutional  power 
of  congress  to  regulate  commerce,  not- 
withstanding foreign  bills  of  exchange 
are  instruments  of  commerce.  Nathan 
v.  Louisiana  (1850)  49  U.  S.  (8  How.) 
73,  80,  12  L.  Ed.  993,  affirming  (La. 
1845)  12  Rob.  332. 

It  is  not  an  interference  with  inter- 
state commerce  for  a  state  statute  to 
require  resident  dealers  in  merchandise 
to  pay  an  annual  license  tax,  and,  if 
he  employ  no  capital,  a  percentage  on 
his  gross  yearly  commissions  or 
charges,  though  the  business  for  the 
year  consisted  entirely  in  taking  orders 
for  nonresident  merchants.  Ficklen  v. 
Taxing  Dist.  of  Shelby  County  (1892) 
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12  Sup.  Ot.  810,  811,  145  U.  S.  1,  36 
L.  Ed.  601. 

A  privilege  tax  imposed  by  a  state 
statute  upon  residents  of  that  state 
as  merchandise  brokers,  whose  business 
is  exclusively  confined  to  soliciting  or- 
ders from  jobbers  and  wholesale  deal- 
ers within  the  state,  as  agents  for  non- 
resident parties,  firms,  or  corporations, 
for  goods  to  be  shipped  by  such  non- 
resident principals  to  such  jobbers  or 
dealers,  is  an  unconstitutional  invasion 
of  the  commerce  clause  of  the  consti- 
tution of  the  United  States.  Stock- 
ard  v.  Morgan  (1902)  22  Sup.  Ct  576, 
578,  185  U.  S.  27,  46  L.  Ed.  785,  re- 
versing judgment  (1900)  58  S.  W.  1061, 
105  Tenn.  412.  - 

Interstate  commerce  is  not  uncon- 
stitutionally regulated  by  Act  Mo. 
March  8,  1907  (Acts  1907,  p.  392),  un- 
der which  the  keeping  of  a  place  where 
corporate  stocks  and  bonds,  and  grains, 
provisions,  and  other  commodities  are 
bought  and  sold,  but  not  paid  for  and 
delivered  at  the  time,  is  made  criminal 
unless  a  complete  record  of  the  trans- 
action, including  a  minute  of  the  time 
of  delivery,  is  made  in  a  book  kept  for 
the  purpose,  and  the  purchaser  is  given 
a  memorandum  of  the  sale,  properly 
stamped,  although  the  grains,  provi-. 
sions,  and  other  commodities  sold  may 
be,  at  the  time  of  sale,  In  the  course 
of  transportation  as  articles  of  in- 
terstate commerce.  Broadnax  v.  Mis- 
souri (1911)  31  Sup.  Ct  238,  219  U. 
S.  285,  55  L.  Ed.  219,  affirming  judg- 
ment State  v.  Broadnax  (1910)  128  S. 
W.  177,  228  Mo.  25,  137  Am.  St.  Rep. 
613. 

A  municipal  ordinance  which  imposes 
a  license  tax  on  every  merchandise 
broker  who  maintains  a  warehouse  of 
office  within  the  city  limits  is  void  as 
to  a  broker  whose  sole  business  is  mak- 
ing contracts  by  sample  for  the  sale  and 
delivery  to  citizens  of  the  state  of 
merchandise  which,  at  the  time  of  mak- 
ing the  contract,  is  the  property  of 
citizens  of  other  states,  and  is  situat- 
ed therein;  being  a  regulation  of  in- 
terstate commerce.  In  re  Rozelle  (C. 
C.  1893)  57  Fed.  155,  distinguishing 
Ficklen  v.  Shelby  County  Taxing  Dist 
(1892)  145  U.  S.  1,  12  Sup.  Ct  810, 
36  L.  Ed.  601. 

A  municipal  license  tax,  imposed  on 
brokers  selling  merchandise  by  sample 
for  nonresident  principals  exclusively, 
is  unconstitutional,  as  a  regulation  of 
interstate  commerce.  Stratford  v.  City 
Council  of  Montgomery  (1895)  110 
Ala.  619,  20  South.  127. 

The  California  revenue  act  of  May, 
1853,  provides  that  all  goods,  wares, 
etc.,  brought  into  the  state  from  any 
other  state  or  foreign  country,  to  be 
sold  within  the  state,  owned  by  any 
person  not  domiciled  in  the  state,  shall 
be  declared  consigned  goods,  and  that 
every  person  selling  such  consigned 
goods  shall  be  taxed  60  cents  on  every 
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$100  worth  of  goods  so  sold,  such  tax 
to  be  paid  by  the  person  selling  such 
goods;  be  having  a  lien  for  the  same. 
Held  not  in  violation  of  those  provi- 
sions of  the  commerce  clause.  People 
v.  Coleman  (1864)  4  Cal.  46,  60  Am. 
Dec.  581. 

Neither  a  state  law  nor  city  ordinance 
providing  for  a  tax  on  "sales"  made 
within  the  state  refers  to  commerce 
"with  foreign  nations"  or  "among  the 
states/'  and  is  therefore  valid.  Padel- 
ford  v.  City  of  Savannah  (1854)  14  Ga. 
438. 

A  city  ordinance  levying  a  tax  on 
moneys  received  from  commission  sales 
of  merchandise  and  personal  property 
is  not  unconstitutional  on  the  ground 
that  when  applied  to  goods  brought 
from  foreign  states  and  countries  it  in- 
terferes with  interstate  commerce,  as 
the  tax  is  on  the  proceeds  of  the  sale, 
and  not  on  the  property,  and  does  not 
attach  until  by  the  sale  the  property 
has  become  mingled  with  the  property 
of  the  state.    Id. 

Persons  engaged  on  their  own  ac- 
count in  a  "commercial  street-broker- 
age business,"  in  the  course  of  which 
they  take  orders  for  goods  to  be  filled 
by  nonresident  dealers,  the  brokers, 
unless  otherwise  directed,  placing  these 
orders,  at  their  own  option,  with  any 
of  their  "correspondents,"  and  resell- 
ing any  goods  rejected  after  their  ar- 
rival in  this  state,  are  not,  by  virtue 
of  the  "interstate  commerce  clause," 
exempt  from  a  municipal  tax  imposed 
upon  commercial  street  brokers  by  the 
authorities  of  the  city  in  which  they  do 
business.  Walton  v.  City  Council  of 
Augusta  (1898)  30  S.  E.  964,  104  Ga. 
757. 

As  to  interstate  commerce  transac- 
tions, an  ordinance  of  the  city  of  Chi- 
cago making  it  unlawful  for  brokers  to 
conduct  a  brokerage  business  without 
a  license  is  of  no  force  and  effect. 
Shead  v.  Louisiana  Lumber  Co.  (1913) 
182  111.  App.  310. 

Laws  Minn.  1899,  c.  225,  entitled  "An 
act  to  license  and  regulate  and  define 
business  of  commission  merchants  or 
persons  selling  agricultural  products 
and  farm  produce,  on  commission,"  is 
not  an  unlawful  interference  with  in- 
terstate commerce;  it  not  in  terms  ap- 
plying to  interstate  business.  State  v. 
Wegener  (1899)  80  N.  W.  633,  778, 
1134,  77  Minn.  483,  46  L.  R.  A.  442,  77 
Am.  St  Rep.  681. 

Stamp  Act  Mo.  March  8,  1907  (Laws 
1907,  p.  392),  imposing  a  stamp  tax  on 
sales  at  exchanges,  etc.,  is  not  invalid 
as  an  illegal  interference  with  interstate 
commerce,  the  tax  not  being  on  prop- 
erty, but  on  the  privilege  of  transacting 
the  particular  business  in  a  particular 
place;  it  being  immaterial  whether  the 
contract  is  between  residents  of  differ- 
ent states  or  with  reference  to  prop- 
erty situated  in  other  states.  State  v. 
Brodnax  (1910)  128  S.  W.  177,  228 
Mo.  25,  137  Am.  St  Rep.  613. 


The  act  (2  Laws  1866,  p.  1187, 
amending  Laws  1846,  c.  62)  by  which 
a  duty  on  brokers'  sales  of  imported 
merchandise  is  imposed,  is  in  contra- 
vention of  the  commerce  clause.  Peo- 
ple v.  Moring  (N.  Y.  1867)  3  Abb.  Dec. 
539. 

Act  N.  Y.  April  13,  1866,  subjecting 
sales  of  foreign  merchandise  by  bro- 
kers to  taxation,  is  not  a  tax  upon  bro- 
kers as  engaged  in  an  avocation  within 
the  state,  but  upon  merchandise,  and, 
where  merchandise  still  retains  the 
character  of  an  import,  the  Constitu- 
tion prohibits  state  taxation  therof. 
People  v.  Maring  (1867)  *42  N.  Y.  (3 
Keyes)  374. 

Act  N.  Y.  April  13,  1866,  subjecting 
sales  of  foreign  merchandise  by  bro- 
kers to  taxation,  does  not  contravene 
any  of  the  sections  of  the  Constitution 
of  the  state  of  New  York,  but  is  in  con- 
flict with  provisions  of  the  Constitu- 
tion of  the  United  States,  in  so  far  as 
it  imposes  a  duty  upon  imports.    Id. 

A  state  license  tax  on  the  interstate 
business  of  merchandise  brokers  would 
be  violative  of  the  commerce  clause. 
Pennywitt  v.  Blue  (W.  Va.  1914)  81  S. 
E.  399. 

211. Buying  and  selling  futures. 

Acts  Ga.  1888,  p.  22,  taxing  the  busi- 
ness of  buying  and  selling  "futures,"  is 
not  a  violation  of  the  interstate  com- 
merce clause  of  the  constitution.  Alex- 
ander v.  State  (1890)  86  Ga.  246,  12 
S.  B.  408,  10  L.  R.  A.  859. 

212.  —  Employment  agents.  —  Act 
Ala.  Jan.  22,  1879,  requiring  the  pay- 
ment of  a  license  tax  by  persons  who 
induce  laborers  to  leave  the  state  un- 
der contracts  of  employment,  is  void. 
Joseph  v.  Randolph  (1882)  71  Ala.  499, 
46  Am.  Rep.  347. 

An  act  requiring  persons  engaged  in 
hiring  laborers  in  this  state,  for  employ- 
ment outside  of  it,  to  procure  a  license, 
and  pay  $100  therefor,  under  a  penal- 
ty, is  constitutional.  Shepperd  v.  Sum- 
ter County  Com'rs  (1877)  59  Ga.  535. 

Laws  N.  C.  1901,  c.  9,  §  84,  impos- 
ing a  tax  of  $25  on  every  person  en- 
gaged in  procuring  laborers  to  accept 
employment  in  another  state,  does  not 
violate  the  constitution,  or  interfere 
with  interstate  commerce.  State  v. 
Hunt  (1901)  40  S.  E.  216,  129  N.  C. 
686,  85  Am.  St.  Rep.  758. 

213.  —  Emigrant  agents.— A  bur- 
den on  interstate  commerce  is  not  im- 
posed by  Laws  Ga.  1898,  p.  21,  par. 
10,  |  4,  imposing  a  license  tax  on  emi- 
grant agents  engaged  in  the  business  of 
hiring  persons  to  labor  outside  the 
state.  Williams  v.  Fears  (1900)  21 
Sup.  Ct.  128,  130,  179  U.  S.  270,  45 
L.  Ed.  186,  affirming  judgment  (1900) 
35  S.  E.  699,  110  Ga.  5S4,  50  L.  R. 
A.  685. 

• 

214.  —  Commercial  agents,  canvas- 
sers, and  solicitors.— A  state  law  im- 
posing a  license  tax  on  drummers  and 
others  selling  goods  by  sample  or  oth- 
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erwise,  or  soliciting  trade,  is  a  regula- 
tion of  commerce,  and  unconstitutional 
as'  applied  to  citizens  of  other  states. 
Asher  v.  State  of  Texas  (1888)  9  Sup. 
Ct.  1,  128  U.  S.  129,  32  L.  Ed.  368 
(following  Robbins  v.  Taxing  Disk 
[1887]  7  Sup.  Ct  592,  120  U.  S.  489, 
30  L.  Ed.  694,  and  Leloup  v.  Port  of 
Mobile  [1888]  8  Sup.  Ct  1380,  127  U. 
S.  640,  32  L.  Ed.  311) ;  Richardson  v. 
State  (Miss.  1802)  11  South.  934. 

A  city  ordinance  which  requires  pay- 
ment of  a  license  tax  for  soliciting  or 
taking  orders  for  goods,  books,  paint- 
ings, wares,  or  merchandise  from  per- 
sons other  than  manufacturers  or  li- 
censed merchants,  and  which  on  its  face 
declares  the  same  to  be  a  license  for 
"general  revenue  purposes,"  is  not,  in 
its  application  to  an  agent  soliciting  for 
a  nonresident  manufacturer,  a  mere 
police  regulation,  simply  inconvenienc- 
ing one  engaged  in  interstate  commerce, 
but  is  a  direct  burden  on  such  com- 
merce, and  therefore  invalid.  Brennan 
v.  City  of  Titusville  (1894)  163  U.  S. 
289,  14  Sup.  Ct  829,  38  L.  Ed.  719 
(reversing  [1891]  145  Pa.  604,  22  AtL 
893) ;  Ex  parte  Holman  (1896)  36  Tex. 
Cr.  App.  255,  36  S.  W.  441. 

A  statute  of  Virginia  requires  that  an 
agent  for  the  sale  of  articles  manufac- 
tured in  other  states  must  first  obtain  a 
license,  for  which  he  is  required  to  pay 
a  specific  tax  for  each  county  in  which 
he  sells  or  offers  to  sell  them,  while  the 
agent  for  the  sale  of  articles  manufac- 
tured in  that  state,  if  acting  for  the 
manufacturer,  is  not  required  to  ob- 
tain a  license  or  pay  any  license  tax. 
Held,  that  the  statute  is  in  conflict  with 
the  commerce  clause  of  the  United 
States  constitution,  and  void.  Webber 
v.  Virginia  (1880)  103  U.  S.  344,  26  L. 
Ed.  565. 

A  state  statute,  imposing  a  license 
tax  upon  drummers  selling  by  sample 
within  a  certain  "taxing  district,"  is 
unconstitutional,  as  a  regulation  of  in- 
terstate commerce,  as  applied  to  citi- 
zens of  other  states,  though  applied 
equally  to  citizens  of  the  state  enact- 
ing the  statute.  Robbins  v.  Shelby 
County  Taxing  Diet  (1887)  120  U.  S. 
489,  7  Sup.  Ct  592,  593,  30  L.  Ed.  694, 
reversing  (1884)  81  Tenn.  (13  Lea)  303. 

The  District  of  Columbia  has  no  pow- 
er to  impose  a  license  upon  persons 
soliciting  the  sale  of  goods  on  behalf  of 
individuals  doing  business  outside  of  the 
District  Stoutenburgh  v.  Hennick 
(1889)  129  U.  S.  141,  9  Sup.  Ct  266, 
32  L.  Ed.  637. 

An  ordinance  under  which  a  license 
fee  may  be  required  from  an  agent  of 
a  nonresident  portrait  company,  who 
receives  from  such  company  pictures 
and  frames  manufactured  by  it  to  fill 
orders  previously  obtained,  and,  after 
breaking  bulk  and  placing  each  picture 
in  the  frame  designed  for  it  delivers 
them  to  the  respective  purchasers,  is 
invalid  as  an  attempt  to  interfere  with 
and  regulate  interstate  commerce. 
Caldwell  v.  North  Carolina  (1903)  23 
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Sup.  Ct  229,  238,  187  U.  8.  622,  47  L. 
Ed.  336,  reversing  judgment  State  v. 
Caldwell  (1900)  87  S.  E.  138,  127  N. 
C.  621. 

The  license  tax  imposed  by  Laws  N. 
C.  1901,  c.  9,  {  52,  upon  all  those  "en- 
gaged in  the  business  of  selling"  sewing 
machines  in  the  state,  is  an  unconstitu- 
tional interference  with  interstate  com- 
merce, so  far  as  applied  to  the  sale  of 
a  single  machine  shipped  into  the  state 
by  a  nonresident  manufacturing  cor- 
poration, upon  the  written  order  of  a 
customer,  under  an  ordinary  C.  O.  D. 
consignment  Norfolk  &  W.  Ry.  Co.  v. 
Sims  (1903)  24  Sup.  Ct  151,  164,  191 
U.  S.  441,  48  L.  Ed.  254,  reversing 
judgment  Sims  v.  Norfolk  &  W.  R.  Co. 
(1902)  41  S.  E.  673,  130  N.  C.  556. 

Interstate  commerce  is  unlawfully 
burdened  by  a  municipal  ordinance  ex- 
acting a  license  fee  from  a  person  em- 
ployed by  a  foreign  corporation  to  so- 
licit, within  the  municipality,  orders  for 
groceries,  which  the  company  fills  by 
shipping  goods  to  him  for  the  delivery 
to,  and  collection  of  the  purchase  price 
from,  the  customer,  who  has  the  right 
to  refuse  the  goods  if  not  equal  to 
samples;  such  goods  always  being  ship- 
ped in  distinct  packages,  corresponding 
to  the  several  orders,  except  in  the  case 
of  brooms,  which,  after  being  tagged 
and  marked,  like  the  other  articles, 
according  to  the  number  ordered,  are 
then  tied  together  in  bundles  of  about 
a  dozen,  and  wrapped  up  conveniently 
for  shipment  Rearick  v.  Pennsylvania 
(1906)  27  Sup.  Ct  159,  203  U.  S.  507, 
51  L.  Ed.  295,  reversing  judgment  Com- 
monwealth v.  Rearick  (1904)  26  Pa. 
Super.  Ct  384. 

An  annual  state  license  charge  im- 
posed on  the  business  of  a  traveling  liq- 
uor salesman  soliciting  orders  in  quan- 
tities of  less  than  five  gallons  is  not 
when  applied  to  interstate  transactions 
repugnant  to  this  clause.  Delamater 
v.  South  Dakota  (1907)  27  Sup.  Ct 
447,  205  U.  S.  93,  61  L.  Ed.  724,  10 
Ann.  Cas.  733. 

The  business  of  traveling  and  taking 
orders  and  transmitting  them  to  a  non- 
resident manufacturer,,  when  the  arti- 
cles are  shipped  in  interstate  commerce, 
cannot  under  commerce  clause  be  sub- 
jected to  the  license  tax  authorized  by 
Act  Ark.  April  1,  1909  (Laws  1909,  p. 
292).  Crenshaw  v.  State  of  Arkansas 
(1913)  33  Sup.  Ct  294,  227  U.  S.  389, 
57  L.  Ed.  565,  reversing  judgment 
(1910)  130  S.  W.  569,  95  Ark.  464; 
Rogers  v.  Same  (1913)  33  Sup.  Ct 
298,  227  U.  S.  401,  57  L.  Ed.  569. 

Attorneys  on  guaranteed  list  of  for- 
eign corporation  furnished  to  subscrib- 
ers who  were  to  report  on  the  credit  of 
persons  doing  business  in  the  state  are 
not  engaged  in  interstate  commerce,  so 
as  to  relieve  the  corporation  from  lia- 
bility for  license  tax  imposed  under 
Ky.  St  $  4224,  on  commercial  agencies, 
though  some  inquiries  may  be  received 
from  nonresident  merchants  in  antici- 
pation of  interstate  transactions.    Unit- 


Oonuneroo) 


constitution 


Art.  1,  §  8,  cl.  S 


ed  States  Fidelity  &  Guaranty  Go.  of 
Baltimore,  Md.,  v.  Commonwealth  of 
Kentucky  (1913)  84  Sup.  Ct  122,  281 
U.  S.  394,  58  L.  Ed.  288,  affirming  judg- 
ment (1910)  129  S.  W.  314,  139  Ky.  27. 

A  state  may  not,  under  the  commerce 
clause,  impose  a  license  tax  on  a  non- 
resident merchant  traveling  and  solicit- 
ing orders  by  sample  and  catalogues  for 
goods  shipped  into  the  state  in  car 
load  lots  of  his  order,  and  which  he  de- 
livers to  the  person  ordering  them. 
Stewart  v.  People  of  State  of  Michigan 
(1914)  34  Sup.  Ct  476,  232  U.  S.  665, 
58  L.  Bid.  786,  reversing  judgment  Peo- 
ple v.  Stewart  (1911)  132  N.  W.  1071, 
167  Mich.  417. 

The  license  or  occupation  tax  impos- 
ed in  each  county  on  the  business  of 
selling  or  delivering  sewing  machines, 
under  Act  Ala.  March  31,  1911  (Laws 
1911,  p.  180)  8  32,  held  not  an  uncon- 
stitutional interference  with  interstate 
commerce  as  applied  to  a  foreign  cor- 
poration, maintaining  a  store  in  each 
county  from  which  local  agents  of  such 
county  were  supplied  with  sewing  ma- 
chines; all  transactions  being  complet- 
ed within  a  single  county.  Singer  Sew- 
ing Mach.  Co.  v.  Brickell  (1914)  34  Sup. 
Ct  493,  233  U.  S.  304,  58  L.  Ed.  974. 

The  license  tax  imposed  in  each  coun- 
ty by  Act  Ala.  March  31,  1911  (Laws 
1911,  p.  180),  §f  32,  33f,  on  business 
of  selling  sewing  machines,  may  be  con- 
strued to  avoid  an  unconstitutional 
meaning,  as  not  applying  to  that  pro- 
portion of  the  business  of  a  foreign 
corporation  involving  transactions  in 
interstate  commmerce,  where  its  busi- 
ness generally  is  wholly  intrastate.    Id. 

The  business  of  selling  lightning  rods 
within  corporate  limits  as  the  agent 
of  a  nonresident  manufacturer  from 
whom  the  agent  had  received  the  rods 
may  be  subjected  to  a  municipal  license 
tax  without  violating  the  commerce 
clause,  though  the  contract  required  the 
seller  at  his  own  expense  to  attach 
them  to  the  house  of  the  person  who 
ordered  them.  Browning  v.  City  of 
Waycross  (1914)  34  Sup.  Ct  578,  233 
U.  S.  16,  58  L.  Ed.  828,  affirming  judg- 
ment (1912)  74  S.  E.  564,  11  Ga.  App. 

46. 

A  statute  of  Nevada  provided  that 
"every  traveling  merchant,  agent,  drum- 
mer, or  other  person  selling  or  offering 
.to  sell  any  goods,  wares,  or  merchan- 
dise of  any  kind,  to  be  delivered  at 
some  future  time,"  or  carrying  samples 
and  selling  or  offering  to  sell  goods, 
wares,  or  merchandise  of  any  kind  sim- 
ilar to  such  samples,  to  be  delivered  at 
some  future  time,  should  obtain  a  li- 
cense, and  pay  $25  a  month  for  the 
same.  The  statu.te  further  provided 
that  any  person  without  such  license 
"so  offering  any  goods,  wares  or  mer- 
chandise for  sale,  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  shall  be 
fined  in  any  sum  not  less  than  $50,  nor 
more  than  $500."  Held,  that  such 
statute  did  not  violate  the  interstate 


commerce  clause.  In  re  Rudolph  (C.  C. 
1880)  2  Fed.  65,  66. 

An  act  of  the  legislature  taxing  each 
additional  sample  agent  a  certain  sum 
and  a  merchant  a  certain  sum  for  ev- 
ery additional  $50,000  of  goods  sold  by 
him  does  not  discriminate  against  for- 
eign residents,  or  against  the  goods 
held  in  another  state  for  sale,  in  favor 
of  a  resident  of  the  same  class  and 
goods  held  within  the  state  for  sale,  so 
as  to  be  obnoxious  to  the  commerce 
clause.  Ex  parte  Thornton  (C.  C. 
1882)  12  Fed.  538. 

An  agent  of  a  foreign  corporation, 
selling  ranges  which  have  been  previ- 
ously shipped  into  the  state,  and  there 
stored,  cannot  avoid  the  payment  of 
the  license  required  of  stove-range 
agents  by  Mansf.  Dig.  Ark.  §  5589,  on 
the  ground  that  he  is  engaged  in  inter- 
state commerce.  Hynes  v.  Briggs  (C. 
C.  1890)  41,  Fed.  468. 

The  borough  ordinance  of  Union 
City,  Pa.,  requiring  all  persons  can- 
vassing from  house  to  house  for  the 
purpose  of  selling,  inter  alia,  books,  or 
soliciting  orders  therefor  from  the  gen- 
eral public,  to  take  out  a  license,  and 
pay  to  the  borough  a  fee  for  doing  such 
business,  in  so  far  as  it  touches  a  citi- 
zen of  another  state,  who,  as  the  agent 
of  a  person  engaged  in  the  book  trade 
in  such  other  state,  simply  so  canvass- 
ed and  toox  orders  for  the  sale  .of  a 
book,  the  orders  to  be  sent  to  and 
filled  by  his  principal,  is  a  regulation  of 
commerce  among  the  states,  and  is 
void.  In  re  White  (C.  C.  1890)  43 
Fed.  913,  11  L.  R.  A.  284. 

A  state  statute  which  authorizes  le- 
gal process  to  be  issued  for  the  collec- 
tion of  a  penalty  for  the  nonpayment 
of  taxes  on  sale  by  sample  of  goods 
not  then  within  the  state  is  repugnant 
to  the  United .  States  constitution,  as 
being  a  regulation  of  interstate  com- 
merce. In  re  Flinn  (C.  C.  1893)  57 
Fed.  496. 

Soliciting  agents  of  an  Illinois  fer- 
tilizer manufacturer  sending  orders  ob- 
tained in  Louisiana  to  their  principal 
to  ship  the  goods  direct  to  the  pur- 
chaser in  Louisiana  are  engaged  in  in- 
terstate commerce,  and  are  not  subject 
to  the  license  required  of  dealers  in 
commercial  fertilizers,  under  Act  La. 
No.  5r,  1886.  State  v.  Lagarde  (C.  C. 
1894)  60  Fed.  186. 

Acts  N.  C.  1895,  c.  116,  f  25,  requir- 
ing every  one,  before  engaging  in  sell- 
ing pianos  or  organs  by  sample,  list, 
or  otherwise,  in  the,  state,  to  pay  $250 
for  a  license,  is,  in  the  case  of  one 
selling  by  sample  and  list,  as  agent  for 
a  manufacturer  and  dealer  located  in 
another  state,  void,  as  a  regulation  of 
interstate  commerce.  Ex  parte  Hough 
(C.  C.  1895)  69  Fed.  330. 

An  ordinance  of  a  municipal  corpora- 
tion requiring  persons  or  firms  solicit- 
ing orders  on  behalf  of  manufacturers 
of  goods  to  take  out  a  license  and  pay 
a  tax  is  an  exercise,  not  of  the  police* 
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power,  but  of  the  taxing  power;  and, 
when  enforced  against  a  person  or  firm 
soliciting  orders  for  a  manufacturer  of 
goods  in  another  state,  it  imposes  a 
tax  upon,  and  is  a  regulation  of,  inter- 
state commerce.  In  re  Tinsman  (C.  O. 
1899)  95  Fed.  648. 

Anything  which  is  a  direct  burden  on 
interstate  commerce  cannot  be  impos- 
ed by  a  state  without  the  assent  of 
congress,  and  a  municipal  ordinance 
imposing  tax  on  a  solicitor  seeking  or- 
ders for  a  nonresident  manufacturer  is 
invalid  as  a  restriction  on  interstate 
commerce.  Lowry  v.  Tile,  Mantel  & 
Grate  Ass'n  (G.  C.  1900)  106  Fed.  38, 
44,  affirmed  (1902)  115  Fed.  27,  52  C. 
C.  A.  621,  63  L.  B.  A.  58. 

Any  restriction  or  limitation  imposed 
by  state  laws,  whether  by  way  of  li- 
censes, taxes,  or  otherwise,  on  travel- 
ing salesmen  coming  from  one  state  to 
another  for  the  purpose  of  soliciting 
orders  for  the  sale  of  any  commodity 
which  is  a  proper  subject  on  interstate 
commerce,  is  a  burden  on  interstate 
commerce,  and  void  in  the  absence  of 
permissive  congressional  legislation.  In 
re  Bergen  (C.  G.  1900)  115  Fed.  339. 

A  city  ordinance  imposed  a  license 
tax  of  $5  per  day  on  "each  itinerant 
person  or  peddler  traveling  from  resi- 
dence to  residence  soliciting  orders  for, 
or  selling  directly  or  indirectly,  goods, 
wares  or  merchandise  to,  the  consum- 
er," etc.  Petitioner  was  agent  for  a 
party  living  in  another  state,  and  solic- 
ited orders  for  various  goods  from  per- 
sons in  the  city,  the  goods  ordered  be- 
ing shipped  direct  from  the  other  state 
to  the  purchaser.  Held,  that  petition- 
er was  not  liable  for  the  tax,  and  could 
not  be  imprisoned  for  nonpayment 
thereof,  as  in  so  far  as  the  ordinance 
applied  to  him  it  was  a  tax  on  inter- 
state commerce,  and  invalid.  Ex  parte 
Green  (C.  C.  1902)  114  Fed.  959. 

A  corporation  of  one  state  there  en- 
gaged in  the  manufacture  of  portraits 
and  frames  therefor  has  the  right  to 
send  agents  into  another  Btate  to  solic- 
it orders  for  its  work,  and  other  agents 
to  deliver  the  portraits  made  upon  such 
orders  and  collect  therefor,  and,  the 
entire  transaction  being  one  exclusive- 
ly of  interstate  commerce,  neither  the 
state  nor  a  municipality  has  power  to 
impose  license  taxes  upon  either  class 
of  such  agents.  Ghicago  Portrait  Go. 
v.  City  of  Macon  (O.  C.  1906)  147  Fed. 
967. 

A  state  statute  imposing  a  license 
tax  on  persons  soliciting  orders  for 
the  enlargement  of  photographs  or  for 
picture  frames,  etc.,  within  the  state, 
but  declaring  that  the  act  shall  not  ap- 
ply to  merchants  or  dealers  having  a 
permanent  place  of  business  within  the 
state,  and  who  kept  picture  frames  as 
a  part  of  their  stock  in  trade,  was  in- 
valid as  an  unjust  discrimination  in  re- 
straint of  interstate  commerce  in  fa- 
vor of  merchants  residing  within  the 
state  and  having  a  permanent  place  of 
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business  therein.  Ex  parte  Hull  (C. 
C.  1907)  153  Fed.  459. 

A  state  statute  imposing  a  license  on 
persons  soliciting  orders  for  pictures, 
picture  frames,  etc.,  who  were  not 
merchants  or  dealers  having  a  perma- 
nent place  of  business  within  the  state, 
etc.,  constituted  an  invalid  restriction 
on  interstate  commerce  in  so  far  as  it 
affected  an  agent  of  a  foreign  art  com- 
pany who  delivered  pictures,  frames, 
etc.,  and  collected  the  money  due  on 
orders  previously  taken  by  another 
agent  of  the  corporation  and  sent  to 
another  state  where  the  corporation 
resided  to  be  filled.    Id. 

A  merchant  in  Ghicago  employed  an 
agent,  who  solicited  orders  for  mer- 
chandise in  a  city  in  Missouri  and  re- 
ported the  orders.  The  merchant  put 
up  each  article  ordered  in  a  package, 
and  all  the  packages  were  shipped  to 
the  agent,  who  took  the  goods  from  the 
depot  and  delivered  them  to  the  cus- 
tomers and  collected  the  price.  Held, 
that  the  transaction  was  interstate 
commerce,  and  that  an  ordinance  im- 
posing a  license  for  selling  merchandise 
in  that  manner  was  invalid  as  an  in- 
terference with  interstate  commerce. 
Jewel  Tea  Go.  v.  Lee's  Summit,  Ma 
(C.  C.  1911)  189  Fed.  280. 

A  city  ordinance  requiring  every  per- 
son who  goes  from  place  to  place  solic- 
iting the  purchase  of  goods,  without 
reference  to  the  place  of  their  produc- 
tion, or  offering  to  sell  or  deliver  the 
same,  by  sample  or  otherwise,  to  take 
out  a  license  and  pay  therefor,  does  not 
discriminate  against  the  products  of 
other  states,  is  not  a  regulation  of 
commerce,  but  only  a  tax,  and  its  char- 
acter is  not  affected  by  the  fact  that 
the  tax  must  be  paid  largely  or  wholly 
by  products  of  other  states.  Ex  parte 
Hanson  (D.  O.  1886)  28  Fed.  127. 

Rev.  St  Tex.  art  4665,  providing 
that  every  commercial  traveler  solicit- 
ing trade  by  sample  or  otherwise  shall 
pay  an  annual  occupation  tax,  and  if  he 
does  not,  on  demand,  exhibit  to  the 
proper  officers  the  comptroller's  re- 
ceipt therefor,  he  shall  be  guilty  of  a 
misdemeanor,  is  an  unconstitutional 
regulation  of  commerce  between  the 
states  as  to  a  citizen  of  another  state, 
selling  goods  by  sample,  and  having  no 
goods  in  the  state.  Ex  parte  Stockton 
(D.  C.  1887)  33  Fed.  95. 

Ordinance  116  of  the  city  of  Austin, 
Minn.,  requiring  all  persons  engaged  in 
going  from  house  to  house,  and  selling 
or  taking  orders  for  any  merchandise 
not  of  their  own  manufacture,  to  take 
out  a  license  therefor,  and  providing 
penalty  of  fine  or  imprisonment  for  its 
violation,  in  so  far  as  it  applies  to  per- 
sons in  the  state  making  sales  and  tak- 
ing orders  for  persons  residing  within 
another  state,  is  repugnant  to  the  in- 
terstate commerce  clause.  In  re  Kim- 
mel  (D.  G.  1890)  41  Fed.  775. 

Rev.  St  Wis.  §  1570,  imposing  a  li- 
cense  tax   on  persons  traveling  from 
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place  to  place  for  the  sale  of  goods,  "at 
retail  or  to  consumers,"  by  sample  or 
otherwise,  is  void  as  an  interference 
with  interstate  commerce  so  far  as  it 
applies  to  agents  soliciting  orders  by 
sample  for  goods  which  belong  to  a 
resident  of  another  state.  In  re  Mitch- 
ell (D.  C.  1894)  62  Fed.  576. 

The  revenue  law,  which  imposes  a 
license  tax  on  "itinerant  dealers  in  fruit 
trees,  vines,"  etc.  (Seas.  Acts  Ala. 
1886-87,  p.  36,  §  5,  subd.  10),  so  far 
as  it  applies  to  a  foreign  traveling  agent 
selling  goods  only  by  sample  for  his 
principal,  who  resides  in  another  state, 
is  an  attempted  regulation  of  interstate 
commerce.  State  v.  Agee  (1887)  83 
Ala.  110,  3  South.  856. 

A  law  imposing  a  license  tax  on  ped- 
dlers, bo  far  as  it  applies  to  a  foreign 
traveling  agent,  who  goes  from  house 
to  house,  and  sells  goods  by  sample  for 
his  principal,  also  residing  in  another 
state,  is  a  regulation  of  interstate  com- 
merce, and  unconstitutional.  Ex  parte 
Murray  (1890)  93  Ala.  78,  8  South. 
868. 

A  nonresident  corporation,  engaged  in 
enlarging  photographs  and  in  the  man- 
ufacture of  picture  frames,  solicited 
orders  by  agents  traveling  in  the  state, 
which  orders  stated  that  the  customer 
thereby  ordered  a  portrait,  unframed, 
and  that  it  was  also  undestood  that  the 
portrait  was  to  be  delivered  in  an  ap- 
propriate frame,  which  the  customer 
was  entitled  to  accept  at  factory  price. 
Attached  to  the  order  was  an  agreement 
to  deliver  the  portrait  unframed,  and 
reciting  that  all  portraits  were  deliv- 
ered in  appropriate  frames,  which  the 
contract  entitled  the  customer  to  ac- 
cept at  factory  price.  Held,  that  the 
sale  of  the  frames  for  the  pictures  was 
made  and  completed  in  the  state  after 
the  frames  came  into  the  state,  and 
was  not  interstate,  but  intrastate,  com- 
merce, and  hence  the  sale  thereof  is 
subject  to  Act  Ala.  March  7,  1907,  § 
17  (Acts  1907,  p.  469),  imposing  on 
any  person  selling  picture  frames  a 
license  tax  of  $25  for  each  county  in 
which  business  is  done.  Dozier  v.  State 
(Ala.  1908)  46  So.  9. 

Code  Ala.  1907,  §  2361,  subd.  58,  im- 
posing a  license  on  persons  engaging 
in  the  business  of  selling  or  delivering 
lightning  rods,  will  be  construed  to 
apply  to  intrastate  commerce  only. 
Clark  v.  State  (1912)  59  So.  236,  4 
Ala.  App.  202. 

Where  a  foreign  corporation,  without 
office  or  place  of  business  in  the  state, 
employed  agents  to  solicit  orders  for 
lightning  rods,  according  to  sample, 
rods  ordered  were  shipped  from  the 
sister  state  to  the  nearest  railway  point 
of  the  buyers,  and  agents  of  the  cor- 
poration delivered  the  same,  the  trans- 
actions were  interstate  commerce,  and 
not  within  Code  Ala.  1907,  §  2361,  subd. 
58.     Id. 

Agent  for  sale  of  pianos,  whose  or- 
ders were  filled  by  his  principal  by 
shipping  them  from  its  place  of  busi- 


ness in  another  state,  held  engaged  in 
interstate  commerce  and  not  required 
to  take  out  a  license  under  a  municipal 
ordinance.  Ineichen  v.  City  of  Annis- 
ton  (1914)  65  So.  710,  10  Ala.  App. 
605. 

Filling  of  orders  for  pianos  taken  by 
agent  of  seller,  having  its  place  of  busi- 
ness in  another  state,  by  having  him 
deliver  pianos  shipped  to  other  pur- 
chasers and  rejected  after  inspection, 
held  an  act  of  interstate  commerce,  and 
hence  the  agent  was  not  required  to 
procure  a  license  under  a  municipal 
ordinance.    Id. 

An  agent,  through  persons  employed 
for  that  purpose,  solicited  and  secured 
orders  for  goods  manufactured  and  then 
situated  in  another  state.  The  orders 
were  filled  by  the  principal  and  the  goods 
shipped  to  Colorado,  and  by  the  agent 
delivered  to  the  buyers.  Held,  that  the 
agent  was  engaged  in  interstate  com- 
merce, and  could  not  be  compelled  to 
pay  a  license  under  Laws  Colo.  1905, 
p.  274,  exacting  a  license  from  itin- 
erant vendors.  Wilcox  v.  People  (1909) 
104  P.  408,  46  Colo.  382. 

Act  D.  C.  Aug.  23,  1871,  imposing  a 
license  tax  upon  commercial  agents,  or 
drummers,  whose  business  it  is,  as 
agents  for  nonresident  manufacturers 
or  wholesale  dealers,  to  offer  merchan- 
dise for  sale,  is  unconstitutional  and 
void  as  a  restriction  upon  interstate 
commerce.  In  re  Hennick  (D.  C.  1887) 
5  Mackey,  489. 

The  manufacturer  of  "Soapine,"  in 
Rhode  Island,  sold  the  same  in  quanti- 
ties to  a  wholesale  dealer  in  -Washing- 
ton City,  and,  without  being  delivered  to 
the  dealer,  it  was  repurchased  from 
him  by  the  manufacturer,  and  sent  di- 
rectly to  a  salaried  agent  of  the  man- 
ufacturer, who  opened  the  original 
packages,  and  peddled  the  contents  from 
door  to  door;  the  sale  to  the  wholesale 
dealer  being  an  advertising  scheme. 
Held  a  sufficient  incorporation  of  the 
(roods  with  the  mass  of  property  in  the 
district  to  exempt  a  license  tax  on  the 
peddler  from  the  operation  of  the  in- 
terstate commerce  law.  In  re  Wilson 
(1890)  19  D.  C.  341. 

Act  July  1,  1902,  c.  1352,  §  7,  par. 
36,  32  Stat  627,  imposing  a  license  tax 
on  brewers'  agents  and  others,  was  not 
intended  to  regulate  the  commercial  in- 
tercourse between  the  District  of  Co- 
lumbia and  the  states,  nor  to  affect  the 
agencies  employed  in  such  commerce, 
but  was  intended  as  a  regulation  of 
purely  municipal  character;  and  it  is 
to  be  presumed,  if  it  had  been  the  in- 
tention of  Congress  to  make  the  provi- 
sion apply  to  soliciting  agents  for  non- 
resident owners  of  goods,  that  intention 
would  have  been  expressly  declared. 
Beitzell  v.  District  of  Columbia  (1903) 
21  App.  D.  C.  49. 

Where  orders  by  samples  are  taken 
in  one  state  for  the  sale  of  goods  in 
another  state,  and  pursuant  to  the  or- 
ders so  taken  the  goods  are  shipped  to 
the  agent  of  the  seller  in  the  receiving 
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state,  in  one  large  package*  containing 
the  smaller  packages  for  each  purchas- 
er, wrapped  separately,  and  the  large 
package  is  broken  by  the  agent  of  the 
seller  who  delivers  the  smaller  pack- 
ages to  those  who  had  given  specific  or- 
ders for  them,  such  business  is  inter- 
state commerce,  and  the  agent  of  the 
seller  is  not  subject  to  a  municipal  li- 
cense tax  upon  salesmen  who  shall  sell 
goods  within  the  corporate  limits  of  the 
municipality.  Cason  v.  Quinby  (Fla. 
1910)   53  So.  741. 

Code  Ga.  §§  533,  1631, 1635,  requiring 
peddlers  to  obtain  a  license,  and  pre- 
scribing a  forfeiture  in  case  of  failure 
to  do  so,  are  void  as  to  the  citizen  of 
another  state  employed  by  a  foreign 
corporation  to  sell  goods  by  sample  in 
Georgia,  as  being  in  conflict  with  the 
provision  of  the  federal  constitution 
vesting  in  congress  power  to  regu- 
late commerce  between  the  states. 
Wrought-Iron  Range  Co.  v.  Johnson 
<1890)  84  Ga.  754,  11  S.  E.  233,  8  L. 
R.  A.  273. 

Acts  Ga.  1898,  p.  26,  imposing,  for 
the  purpose  of  raising  revenue,  a  li- 
cense tax  on  persons  who,  as  traveling 
agents  for  principals  residing  in  other 
states,  make  executory  contracts  for 
the  sale  of  goods,  and  when  the  same 
are  shipped  into  this  state  receive  them 
in  bulk,  break  the  original  packages  in 
which  they  are  contained,  and  distrib- 
ute them  among  the  customers  with 
whom  such  contracts  had  been  made,  is 
not  obnoxious  to  the  interstate  com- 
merce clause.  Racine  Iron  Co.  v.  Mc- 
Commons  (1900)  36  S.  E.  866,  111  Ga. 
536,  51  L.  R.  A.  134. 

A  municipal  ordinance  imposing  a  li- 
cense tax  upon  agents  of  nonresident 
corporations  which  manufacture  for  sale 
an  article  of  commerce  not  of  itself 
noxious,  but  without  imposing  any  su- 
pervision or  restriction  upon  such  sale 
in  aid  of  the  public  health,  peace,  or 
morality,  places  a  burden  upon  inter- 
state commerce,  and  is  violative  of  the 
interstate  commerce  clause.  Loh  v. 
City  of  Macon  (1911)  70  S.  B.  149,  8 
Ga.  App.  744. 

A  manufacturer  of  goods,  who  car- 
ries on  his  business  in  another  state, 
may  send  his  agents  into  the  state  to 
solicit  orders  without  paying  to  the 
state  a  license  tax  therefor,  and  is  pro- 
tected in  so  doing  by  the  federal  Con- 
stitution. In  re  Klnyon  (1904)  76  P. 
268,  9  Idaho,  642. 

Sess.  Laws  Idaho  1901,  p.  155,  f  4, 
requiring  every  peddler  or  solicitor  tak- 
ing orders  for  mercantile  establishments 
to  pay  a  license,  and  section  8  (page 
156),  providing  that  the  act  shall  not 
apply  to  runners  traveling  for  whole- 
sale houses  and  taking  orders  from 
merchants  only,  is  in  violation  of  Const, 
art.  1,  §  8,  cl.  3,  when  applied  to  persons 
acting  as  agents  and  solicitors  for  citi- 
zens of  other  states  in  the  sale  of  prop- 
erty not  at  the  time  within  the  state, 
as  affecting  interstate  commerce.    Id. 

The  charter  of  the  city  of  Blooming- 
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ton,  which  confers  on  the  common  coun- 
cil power  to  license  and  tax  hawkers 
and  peddlers,  and  the  ordinances  passed 
pursuant  thereto,  imposing  a  license 
tax,  in  so  far  as  they  operate  on  persons 
soliciting  orders  for  goods  for  a  prin- 
cipal in  another  state,  are  void;  being 
in  contravention  of  the  federal  constitu- 
tion, vesting  in  congress  the  authority 
to  regulate  commerce  between  the 
states.  City  of  Bloomington  v.  Bour- 
land  (1891)  137  111.  534,  27  N.  E.  692. 

An  ordinance  forbidding  traveling 
merchants  or  peddlers  from  selling  or 
offering  to  sell  any  merchandise,  with- 
out having  obtained  a  license,  cannot  be 
enforced  against  one  who  sells  by  sam- 
ple merchandise  situated  and  owned  in 
another  state.  McLaughlin  v.  City  of 
South  Bend  (1891)  126  Ind.  471,  26  N. 
E.  185;  Martin  v.  Town  of  Rosedale 
(1891)  130  Ind.  109,  29  N.  E.  410. 

A  city  cannot  be  empowered,  by  the 
laws  of  its  own  state,  to  impose  a  li- 
cense tax  upon  a  commercial  traveler 
of  another  state  for  offering  to  sell 
goods  within  the  city  by  sample,  where 
the  goods  are  to  be  brought  from  anoth- 
er state,  and  their  owner  does  not  re- 
side in  the  state  where  they  are  offered 
for  sale.  City  of  Ft  Scott  v.  Pelton 
(1888)  39  Kan.  764,  18  Pac.  954. 

The  Kentucky  statute  of  March  2, 
1860  (2  Stant  Rev.  St  805),  prohibiting 
sales  by  sample  in  the  city  of  Louisville 
by  nonresidents  without  a  license,  is 
not  unconstitutional.  Commonwealth 
v.  Smith  (1869)  69  Ky.  (6  Bush)  303; 
Mork  v.  Commonwealth,  Id.  397. 

A  citizen  of  another  state  may  come 
Into  this  state,  and  solicit  and  receive 
work  to  be  done  in  that  state,  without 
being  required  to  pay  a  license  tax. 
Commonwealth  v.  Pearl  Laundry  Co. 
(1899)  105  Ky.  258,  49  S.  W.  26,  20 
Ky.  Law  Rep.  1172. 

That  part  of  section  12  of  Act  (La.) 
No.  101  of  1886  which  declares  that  "all 
traveling  agents  offering  any  species  of 
merchandise  in  this  state  for  sale,  or 
selling  by  sample,  or  otherwise,  shall 
pay  *  *  *  a  license  of  $50,"  is  un- 
constitutional, as  a  regulation  of  com- 
merce among  the  several  states.  Sim- 
mons  Hardware  Co.  v.  McGuire  (1887) 
39  La.  Ann.  848,  2  South.  592. 

If  a  manufacturer  in  another  state 
sends  an  agent  into  Louisiana  to  solicit 
purchasers  for  his  manufactured  goods 
still  at  the  factory,  and  he  takes  orders, 
and  the  goods  are  shipped  directly  to 
the  agent,  to  be  delivered  to  the  pur- 
chaser, the  goods  do  not  become  a  part 
of  the  general  mass  of  taxable  property 
in  the  state  until  delivered  to  the  pur- 
chaser; and  to  make  the  agent  liable 
to  pay  the  license  tax  imposed  by  Act 
No.  150  of  1890,  |  23,  would  be  in  viola- 
tion of  the  constitutional  provision  giv- 
ing congress  the  power  to  regulate  in- 
terstate commerce.  McClellan  v.  Petti- 
grew  (1889)  44  La.  Ann.  356,  10  South. 
853. 

A  license  imposed  on  the  agent  of  a 
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foreign  corporation  selling  articles  of 
commerce  which  at  the  time  of  the  sale 
are  in  another  state  operates  in  re- 
straint of  interstate  commerce.  State 
v.  Schofield  (1915)  67  So.  557,  136  La. 
702. 

The  ordinance  of  the  city  of  Vicks- 
burg  which  provides  for  the  payment  of 
a  privilege  tax  by  all  transient  peddlers 
doing  business  in  the  city,  so  far  as  it 
applies  to  a  traveling  agent,  a  citizen 
of  another  state,  selling  goods  only  by 
sample  for  his  principal,  who  resides  in 
such  other  state,  is  an  attempted  reg- 
ulation of  interstate  commerce,  and  un- 
constitutional Overton  v.  State  (1892) 
70  Miss.  558,  13  South.  226. 

Act  Nev.  Feb.  20,  1877,  which  imposes 
a  license  fee  upon  merchants  who  go 
from  place  to  place  soliciting  orders  is 
not  unconstitutional,  as  a  regulation  of 
commerce,  or  unequal  taxation,  but  it  is 
a  legitimate  tax  upon  a  business.  Ex 
parte  Robinson  (1877)  12  Nev.  263,  28 
Am.  Rep.  794. 

Gen.  St  Nev.  §  1269,  which  provides 
for  the  licensing  of  traveling  salesmen, 
commonly  known  as  "drummers,"  and 
forbids  their  exercising  their  trade  with- 
out a  license,  is  void  as  to  a  citizen  of 
California  who  is  taking  orders  for 
goods  to  be  delivered  within  that  state. 
Ex  parte  Rosenblatt  (1887)  19  Nev.  439, 
14  Pac.  298. 

An  ordinance,  prohibiting  the  taking 
of  orders  and  delivering  of  goods  there- 
from without  a  license,  being  an  exer- 
cise, not  of  police  power,  but  of  taxing 
power,  when  enforced  against  an  agent, 
sent  by  a  nonresident  publisher  to  so- 
licit orders  in  this  state,  imposes  a  tax 
upon  interstate  commerce  in  violation 
of  the  federal  Constitution.  People  v. 
Ericson  (Co.  Cf.  1914)  147  N.  Y.  Supp. 

226. 

Acts  N.  C.  1887,  c.  135,  $  25,  imposing 
a  license  tax  in  certain  cases  for  selling 
goods,  wares,  and  merchandise,  is,  in 
so  far  as  it  applies  to  nonresident  com- 
mercial travelers  and  all  nonresidents 
selling  goods  by  wholesale  or  by  sample, 
inconsistent  with  the  constitution. 
State  v.  Bracco  (1889)  108  N.  C.  349,  9 

S.  E.  404. 

Orders  for  drugs  and  patent  medi- 
cines were  taken  by  an  agent  of  a 
nonresident  drug  company,  and  for- 
warded to  and  accepted  by  the  latter  at 
its  place  of  business  in  another  state. 
Each  order  was  separately  wrapped, 
with  the  name  of  the  purchaser  marked 
thereon,  and  all  were  packed  in  one 
crate  and  shipped  to  defendant,  another 
agent  of  the  drug  company,  in  North 
Carolina,  who  delivered  the  packages 
to  the  purchasers  in  their  original  form. 
Held,  that  the  transaction  constituted 
interstate  commerce,  and  that  defend- 
ant was  therefore  not  liable  for  selling 
or  offering  to  sell  patent  medicines  and 
drugs  without  having  obtained  a  li- 
cense, in  violation  of  Revisal  N.  O. 
1905,  §§  5150,  5151.  State  v.  Trotman 
(1906)  55  a  E.  599, 142  N.  C.  662. 


Rev.  Codes  N.  D.  §§  1738-1743,  are 
unconstitutional  and  void  so  far  as 
they  attempt  to  tax  persons  engaged 
in  the  occupation  of  offering  for  sale 
by  samples  in  North  Dakota  goods  to 
be  shipped  into  it  from  another  state, 
to  fill  the  orders  for  goods  so  obtained, 
as  unlawfully  interfering  with  inter- 
state commerce.  State  v.  O'Connor 
(1896)  5  N.  D.  629,  67  N.  W.  824. 

Coshocton  City  Ordinance,  §  125, 
making  it  unlawful  for  any  person  to 
canvass  within  the  city  limits  for  or- 
ders for  portrait  photographing  with- 
out first  procuring  a  license  from  the 
mayor,  where  the  work  is  not  done 
within  the  city  limits,  and  is  not  a  prod- 
uct of  snch  person's  own  hands,  is  in 
conflict  with  the  commerce  clause,  as 
such  ordinance  is  not  a  police  regula- 
tion, but  is  an  attempt  to  prevent  the 
importation  and  sale  of  goods  manu- 
factured in  another  state.  In  re  Julius 
(1904)   26  Ohio  Cir.  Ct  R.  423. 

An  occupation  tax  imposed  by  ordi- 
nance on  all  persons  engaged  in  the 
city  in  selling  goods,  or  offering  them 
for  sale,  is  unconstitutional  as  against 
one  soliciting  the  sale  of  goods  in  the 
city  on  behalf  of  a  business  house  non- 
resident in  the  state.  Baxter  v.  Thom- 
as (1896)  46  P.  479,  4  Okl.  685. 

Sales  of  carriages  by  agents  passing 
through  the  country,  constituting  inter- 
state commerce,  held  not  so  inherently 
harmful  as  to  entitle  the  state  to  regu- 
late the  same  in  the  exercise  of  police 
power.  Spaulding  v.  McNary  (Or. 
1913)  130  P.  391,  rehearing  denied  Id. 
1128. 

A  city  ordinance  requiring  solicitors 
and  peddlers  to  take  out  a  license,  ex- 
cepting persons  selling  by  sample  to 
resident  merchants,  is  a  valid  exercise 
of  the  police  power;  and  such  ordi- 
nance is  applicable  to  a  person  who,, 
with  sample  pictures  and  picture 
frames,  goes  from  house  to  house  solic- 
iting orders  for  a  dealer  in  another 
state.  City  of  Titusville  v.  Brennan 
(1891)  143  Pa.  St  642,  22  Aft  893,  14 
L.  R.  A.  100. 

A  resident  of  Pennsylvania,  repre- 
senting a  grocery  firm  in  Ohio,  went 
from  house  to  house  taking  orders  for 
the  delivery  of  groceries.  It  was  ar- 
ranged between  the  salesman  and  his 
firm  that  the  orders  be  taken  for  such 
quantities  of  goods  as  could  be  filled  by 
delivering  small  packages.  The  goods 
were  shipped  in  one  car,  and  were  con- 
signed to  the  firm;  none  of  the  pack- 
ages being  marked  with  the  name  of 
the  purchaser.  A  member  of  the  firm 
delivered  the  goods  to  the  salesman, 
who  loaded  them  in  a  wagon  and  de- 
livered them  to  the  purchasers.  The 
city  in  which  such  deliveries  were 
made  enacted  an  ordinance  imposing  a 
license  tax  on  peddlers  and  persons 
traveling  from  house  to  house  with 
goods  for  sale,  and  on  persons  solicit- 
ing orders  for  goods.     Held,  that  such 
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ordinance  was  not  repugnant  to  the  In- 
terstate commerce  clause  of  the  United 
States  constitution,  as  the  goods 
brought  from  Ohio  became  incorporat- 
ed and  mixed  with  the  mass  of  property 
in  Pennsylvania,  and  hence  the  com- 
merce in  them  had  become  the  domes- 
tic commerce  of  the  latter  state.  City 
of  New  Castle  v.  Cutler  (1001)  15  Pa. 
Super.  Ct  612. 

Laws  S.  D.  1897,  c.  102,  imposing  a 
license  fee  on  solicitors  taking  orders 
for  mercantile  establishments,  violates 
the  interstate  commerce  clause  of  the- 
constitution,  as  against  a  salesman  for 
a  house  in  another  state  selling  cloth- 
ing by  sample,  to  be  made  up  from 
measurements  taken  by  the  salesman; 
and  this  although  there  is  no  discrim- 
ination as  to  the  amount  of  the  fee  be- 
tween resident  and  nonresident  estab- 
lishments. State  v.  Rankin  (1898)  76 
N.  W.  299,  11  S.  D.  144. 

The  Tennessee  revenue  act  of  1891 
makes  the  occupation  of  "sample  sell- 
ers and  solicitors"  a  privilege,  and  all 
persons  Belling  to  consumers  by  sam- 
ple or  taking  orders  from  consumers 
are  required  to  pay  an  annual  license 
fee.  Held  that,  in  so  far  as  such 
act  applies  to  a  nonresident  drummer 
of  a  nonresident  manufacturer,  who 
sells  by  sample  goods  not  within  the 
state  at  the  time  of  the  sale,  it  is  an 
attempt  to  levy  a  tax  on  interstate 
commerce.  Hurford  v.  State  (1892) 
91  Tenn.  669,  20  S.  W.  201. 

Laws  Tenn.  1895  (2d  Sess.)  c.  4,  §  3, 
requiring  all  persons,  other  than  pho- 
tographers of  the  state,  who  shall  so- 
licit pictures  to  be  enlarged  outside  of 
the  state,  to  pay  a  privilege  tax  of  $25 
in  every  county  where  so  engaged,  as 
applied  to  agents  soliciting  pictures  to 
be  enlarged  in  another  state,  is  uncon- 
stitutional, as  imposing  a  burden  on  in- 
terstate commerce.  State  v.  Scott 
(1S97)  39  S.  W.  1,  98  Tenn.  254,  36  L. 
R.  A.  461. 

Acts  Tenn.  1899,  c.  432,  §  4,  imposing 
a  privilege  tax  on  the  agents  in  the 
state  for  laundries  located  in  another 
state,  is  not  in  violation  of  Const,  art. 
1,  §  8,  giving  congress  the  power  to 
regulate  interstate  commerce,  since 
such  a  transaction  is  not  commerce. 
Smith  v.  Jackson  (1899)  54  S.  W.  981, 
103  Tenn.  673.  47  L.  R.  A.  416. 

Gen.  Laws  Tex.  c.  17,  imposing  an 
occupation  tax  upon  commercial  trav- 
elers, drummers,  or  solicitors  of  trade, 
selling  by  sample,  is  not  an  unconsti- 
tutional regulation  of  commerce  be- 
tween the  states.  Ex  parte  Asher 
(1887)  23  Tex.  App.  662,  5  S.  W.  91, 
59  Am.  Rep.  783.      " 

A  tax  on  the  occupation  of  canvassing 
for  .the  sale  of  lightning  rods  for  the 
manufacturer,  whose  place  of  business 
was  in  another  state,  was  a  tax  on  in- 
terstate commerce,  and  therefore  void. 
Talbutt  v.  State  (1898)  44  S.  W.  1091, 
39  Tex.  Cr.  R.  64,  73  Am.  St  Rep.  903. 
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Where  accused  was  employed  by  a 
nonresident  firm  of  grocers  and  drug- 
gists to  canvass  and  take  orders  for 
groceries  and  medicines,  by  sample  and 
brand,  which  were  forwarded  to  the 
firm  and  filled  on  approval,  and  the  firm 
shipped  the  goods  back  in  boxes  con- 
signed to  themselves  in  Texas,  where 
they  were  unpacked  and  delivered  to 
the  purchasers  from  the  car,  accused 
was  engaged  in  interstate  commerce, 
and  hence  was  not  subject  to  conviction 
for  nonpayment  of  an  occupation  tax, 
imposed  on  traveling  salesmen,  engaged 
in  selling  patent  or  other  medicines. 
Turner  v.  State  (1900)  55  a  W.  834, 
41  Tex.  Cr.  R.  545. 

Where  a  traveling  salesman  for  a 
nonresident  grocery  firm,  selling  gro- 
ceries directly  to  consumers,  took  or- 
ders which  he  stated,  would  be  sent 
to  the  firm,  and  the  goods  shipped  to 
the  purchasers,  such  salesman  was  en- 
gaged in  interstate  commerce,  and  was 
not  subject  to  a  fine  for  pursuing  the 
occupation  of  a  merchant  without  ob- 
taining a  license  therefor  and  paying 
the  occupying  tax.  Turner  v.  State 
(Tex.  Cr.  App.  1900)  55  S.  W.  835. 

A  foreign  manufacturer  made  buggies 
and  shipped  them  into  the  state  in 
original  packages,  some  of  which  con- 
tained buggies  complete,  others  con- 
taining parts  thereof.  The  buggies 
were  then' put  together  by  the  manu- 
facturer's agent,  and  peddled  by  him 
throughout  the  state.  When  a  buyer 
desired  a  vehicle  not  in  stock,  the  agent 
sent  the  order  to  the  manufacturer, 
who  shipped  to  the  buyer.  Held  not 
to  constitute  interstate  commerce,  so 
as  to  relieve  such  agent  from  the  pay- 
ment of  occupation  taxes.  Saulsbury 
v.  State  (1901)  63  S.  W.  568,  43  Tex. 
Cr.  Rep.  90,  96  Am.  St.  Rep.  837. 

Acts  Va.  1870-71,  c  193,  prohibiting 
the  sale  of  goods  by  sample  by  any  per- 
son not  a  resident  merchant,  is  not  a 
regulation  of  commerce,  but  is  simply 
a  revenue  law.  Speer  v.  Common- 
wealth (Va.  1873)  23  Grat  935,  14 
Am.  Rep.  164. 

A  provision  of  a  revenue  law  (Acts 
Va.  1883-84,  p.  582)  discriminating 
against  publishers  of  books,  etc,  in 
other  states,  is  unconstitutional,  as  a 
regulation  of  interstate  commerce.  Ex 
parte  Rollins   (1885)  80  Va.  314. 

A  city  ordinance  requiring  a  resident 
sales  agent  for  nonresident  principals 
to  pay  a  license  tax  for  the  privilege 
of  prosecuting  his  business,  confined 
exclusively  to  the  negotiation  of  sales 
by  the  exhibition  of  samples  of  goods 
which  are  in  other  states,  is  a  regula- 
tion of  interstate  commerce,  and  there- 
fore void,  as  repugnant  to  Const,  art 
1,  §  8,  cl.  3,  giving  congress  the  power 
to  regulate  commerce  among  the  sev- 
eral states.  Adkins  v.  City  of  Rich- 
mond (1900)  34  S.  E.  967,  98  Va.  91, 
47  L.  R.  A.  583,  81  Am.  8t  Rep.  705. 

So  much  of  Code  W.  Va.  1891,  c  32, 
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i  1,  as  requires  agents  soliciting  orders 
for  spirituous  liquors,  to  be  shipped 
from  points  outside  to  points  within 
the  state,  to  procure  a  license,  is  un- 
constitutional and  void.  State  v.  Lich- 
tenstein  (1897)  28  S.  E.  753,  44  W.  Va. 
99. 

A  town  ordinance  prohibiting  agents 
and  salesmen  for  nonresidents  from 
selling  by  sample  and  taking  orders  for 
goods  to  be  delivered  in  the  town  with- 
out first  procuring  a  license,  but  pro- 
viding that  the  ordinance  shall  not  ap- 
ply to  those  who  sell  exclusively  to  reg- 
ular merchants  of  such  town,  conflicts 
with  the  interstate  commerce  clause. 
Clements  v.  Town  of  Casper  (1894)  4 
Wyo.  494.  35  Pac.  472. 

215. Hawkers  and  peddlers  and 

Itinerant  vendors.— A  statute  of  a  state 
which  requires  the  payment  of  a  license 
tax  from  persons  who  deal  in  the  sale 
of  goods,  wares,  and  merchandise  which 
are  not  the  growth,  produce,  or  manu- 
facture of  the  state,  by  going  from 
place  to  place  to  sell  the  same  in  the 
state,  and  requires  no.  such  license  tax 
from  persons  selling  in  a  similar  way 
goods  which  are  the  growth,  produce, 
or  manufacture  of  the  state,  is  in  con- 
flict with  the  commerce  clause.  Wel- 
ton  v.  State  (1875)  91  U.  S.  275,  23 
L.  Ed.  347,  reversing  (1874)  55  Mo. 
288;  Morrill  v.  Wisconsin  (1877)  23  L. 
Ed.  1009;  Vines  v.  State  (1880)  67 
Ala.  73;  Rodgers  v.  McCoy  (1889)  6 
Dak.  238,  44  N.  W.  990;  State  v. 
Browning  (1876)  62  Mo.  591;  State  v. 
Pratt  (1887)  59  Vt  590,  9  AtL  556. 

A  state  law  imposing  an  annual  tax 
on  all  peddlers  of  sewing  machines, 
without  regard  to  the  place  of  manu- 
facture, is  not  unconstitutional,  as  a 
regulation  of  interstate  commerce,  in 
imposing  a  tax  on  one  who  imports 
such  machines  from  another  state  on 
his  own  account.  Howe  Mach.  Co.  v. 
Gage  (1879)  100  U.  S.  676,  25  L.  Ed. 
754;  State  v.  Wessell  (1892)  109  N. 
C.  735,  14  S.  B.  391. 
'  The  trade  or  business  of  parties  who 
reside  and  do  business  in  one  state,  and 
as  traveling  merchants  and  peddlers 
vend  foreign  merchandise  in  another 
state,  is  purely  internal  traffic  in  the 
latter  state,  and  does  not  come  within 
the  meaning  of  the  interstate  commerce 
clause.  Sears  v.  Warren  County 
(1871)  36  Ind.  267,  10  Am.  Rep.  62; 
Ward  v.  State  (Md.  1870)  9  Am.  Law 
Reg.   (N.   S.)   424. 

A  state  law  taxing  peddlers,  exempt- 
ing those  selling  goods  which  were  the 
growth,  product,  or  manufacture  of  the 
state,  held  to  be  an  invalid  discrimina- 
tion under  this  clause.  Welton  v.  Mis- 
souri (1875)  91  U.  S.  275,  277,  23  L. 
Ed.  347. 

A  state  law  construed  as  taxing  all 
peddlers  of  sewing  machines  without 
regard  to  the  place  of  growth  or  prod- 
uce of  material  or  of  manufacture  does 
not  violate  this  clause.     Howe  Mach. 


Co.  v.  Gage  (1879)  100  U.  S.  676,  25 
L.  Ed.  754. 

Rev.  St  Mo.  |  6471,  declaring  any 
person  who  deals  in  selling  goods,  by 
going  from  place  to  place  to  sell  the 
same,  to  be  a  peddler,  and  section 
6472,  prohibiting  peddling  without  a  li- 
cense, which  section  6473  provides  shall 
state  how  the  dealing  is  to  be  carried 
on,  and  which,  by  section  6479,  must 
be  exhibited  on  demand  of  a  sheriff,  col- 
lector, constable,  or  citizen  household- 
er of  the  county,  is  not  an  invasion  of 
the  power  of  congress  to  regulate  in- 
terstate commerce,  as  applied  to  one 
who,  as  agent  of  a  manufacturer  in 
another  state,  thus  sells  and  delivers 
sewing  machines,  which  he  has  with 
him  at  the  time  of  soliciting  purchases. 
Emert  v.  Missouri  (1895)  15  Sup.  Ct. 
367,  156  U.  S.  296,  39  L.  Ed.  430,  af- 
firming State  v.  Emert  (1891)  15  S.  W. 
81,  103  Mo.  241,  11  L.  R.  A.  219,  23 
Am.  St.  Rep.  874. 

A  conviction  in  a  state  court  for  ped- 
dling without  a  license  cannot  be  deem- 
ed to  rest  upon  a  non-  Federal  ground 
adequate  to  sustain*  it,  independently 
of  the  ruling  adverse  to  rights  assert- 
ed under  the  commerce  clause,  because 
there  was  evidence  that  the  defendant 
made  some  sales  from  a  railway  car  or 
storeroom  not  under  previous  orders, 
and  not  within  the  protection  of  the 
commerce  clause,  since  peddling  being 
the  only  charge  made  against  defend- 
ant, this  latter  ground,  if  upheld,  would 
amount  to  a  condemnation  without 
hearing,  and  therefore  constitute  a  de- 
nial of  due  process  of  law.  Stewart  v. 
Michigan  (1914)  34  Sup.  Ct.  476,  232 
U.  S.  665,  58  L.  Ed.  786. 

Laws  N.  C.  1889,  c.  216,  §  24,  which 
provides  that  "every  person,  a  citizen 
of  the  United  States,  authorized  to  do 
business  in  this  state,  who,  as  princi- 
pal or  agent,  peddles  *  *  *  goods, 
wares,  or  merchandise,  shall  pay  a  li- 
cense tax  as  follows,  *  *  * "  is  un- 
constitutional as  to  citizens  of  other 
states,  as  regulating  interstate  com- 
merce. In  re  Spain  (C.  C.  1891)  47 
Fed.  208,  14  L.  R.  A.  97. 

Kansas  merchants  employed  citizens 
of  that  state  as  agents  to  solicit  pur- 
chases in  Missouri.  The  agents  were 
furnished  with  samples,  and  sent  or- 
ders obtained  by  them  to  their  employ- 
ers, who  shipped  to  the  agents  the 
goods  ordered,  and  the  agents  deliver- 
ed them  to  purchasers.  One  agent, 
however,  offered  to  sell  and  deliver  to 
one  person,  and  did  sell  to  another,  a 
single  article,  one  of  his  samples,  and 
delivered  it  immediately  to  the  pur- 
chaser, without  taking  an  order  there- 
for on  his  employers.  Held,  that  this 
did  not  constitute  him  a  peddler,  with- 
in the  statute  of  Missouri  declaring 
"whoever  shall  deal  in  the  selling  of" 
goods,  with  certain  exceptions,  "by  go- 
ing from  place  to  place  to  sell  the 
same,"  to  be  a  peddler,  and  making 
punishable  such  peddling  without  a  li- 
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cense,  and  that  his  arrest  and  impris- 
onment for  violation  of  that  statute 
were  in  contravention  of  the  interstate 
commerce  clause.  In  re  Houston  (G. 
C.  1891)  47  Fed.  639,  14  L.  R.  A.  719. 

The  statute  of  Washington  (Laws 
1909,  p.  737,  §  3)  requiring  peddlers, 
with  certain  exceptions,  to  procure  a 
license  in  each  county  where  they  do 
business,  except  in  cities  and  towns 
which  have  ordinances  regulating  the 
business,  to  pay  a  license  fee  of  from 
$100  to  $250  per  year  and  to  make  a 
special  deposit  of  $500,  to  remain  until 
after  the  year's  term  of  the  license 
shall  have  expired,  is  a  valid  police 
regulation  and  revenue  statute,  within 
the  power  of  the  state,  and  does  not 
create  an  invidious  burden  on  inter- 
state commerce.  Ex  parte  Crowder 
(C.  O.  1909)  171  Fed.  250. 

A  statute  exempting  persons  selling 
goods  manufactured  within  the  state 
from  the  provision  of  a  law  requiring 
peddlers  to  procure  a  license  violates 
the  interstate  commerce  clause.  In  re 
Watson  (D.  C.  1882)  15  Fed.  511. 

A  state  statute  requiring  all  persons 
engaged  in  peddling  to  procure  a  li- 
cense for  the  privilege  of  selling  their 
goods  within  the  state,  and  discriminat- 
ing against  goods,  wares,  and  merchan- 
dise manufactured  without  the  state, 
and  which  further  provides  that  no 
person  shall  be  licensed  as  a  peddler 
who  has  not  resided  in  the  state  one 
year  next  preceding  his  application  for 
a  license,  thereby  discriminating  against 
nonresidents,  is  in  violation  of  the  in- 
terstate commerce  clause.     Id. 

Code  Ala.  1907,  §  2361,  subd.  58,  im- 
posing a  license  tax  on  persons  engag- 
ed in  the  business  of  selling  lightning 
rods,  held  inapplicable  to  transactions 
in  interstate  commerce.  Ex  parte  State 
(Ala.  1913)  61  So.  901,  denying  certi- 
orari Clark  v.  State  (1912)  59  So.  236, 
4  Ala.  App.  202. 

Laws  Ark.  1909,  p.  292,  providing 
that,  before  any  person  either  as  own- 
er, employe,  or  agent  shall  travel 
through  any  county  and  peddle  or  sell 
enumerated  articles,  he  shall  procure 
a  license,  did  not  impose  any  burden  on 
interstate  commerce,  as  the  license  is 
not  demanded  merely  for  soliciting  or- 
ders but  for  peddling.  Crenshaw  ▼. 
State  (Ark.  1910)  130  S.  W.  569. 

Acts  Ark.  1909,  p.  292,  held  not  in- 
valid as  imposing  a  burden  on  inter- 
state commerce.  Rogers  v.  State  (Ark. 
1912)  144  S.  W.  211. 

Laws  Colo.  1905,  p.  274,  being  an  act 
to  prevent  and  punish  fraud  in  sales  of 
manufactured  goods  by  itinerant  ven- 
dors, provides  (section  3  [page  275]) 
that  one  engaged  in  the  business  of  an 
itinerant  vendor  shall  be  licensed,  ex- 
cept as  otherwise  provided.  Section  1 
defines  the  term  "itinerant  vendor"  to 
include  any  person  who  engages  in  ei- 
ther a  temporary  or  transient  business 
in  the  state,  selling  manufactured 
goods;  and  section  2  exempts  commer- 
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dal  travelers  or  merchants  selling  in 
the  usual  course  of  business.  Held, 
that  the  act  is  violative  of  the  interstate 
commerce  clause.  Smith  v.  Farr  (1909) 
104  P.  401,  46  Colo.  364. 

Acts  Fla.  1895,  c  4322,  (  9,  subd.  11, 
providing  that  "hawkers  and  peddlers 
shall  each  pay  for  license  tax  $300/'  is 
not  inoperative,  as  an  interference  with 
interstate  commerce,  when  applied  to  a 
peddler  who  brings  his  goods  from  an- 
other state  into  Florida  for  sale  at  re- 
tail, where  the  goods  are  in  this  state 
when  offered  for  sale,  when  orders  are 
taken  for  them,  and  deliveries  made, 
and  when  all  negotiations  prior  to  and 
attending  sales  are  bad,  and  the  goods 
are  not  sold  in  original  packages,  but  at 
retail,  in  small  quantities.  Hall  v. 
State  (1897)  23  So.  119,  39  Fla.  637. 

Pen.  Code  Ga.  §  600,  making  it  a  mis- 
demeanor for  any  peddler,  save  such 
as  are  exempted  by  law,  to  sell  any 
goods  without  a  license,  is  not  opera- 
tive against  one  engaged  in  interstate 
commerce.  Stone  v.  State  (1903)  43 
S.  E.  740,  117  Ga.  292. 

An  ordinance  requiring  payment  of  a 
license  by  all  itinerant  merchants,  which 
makes  no  distinction  between  merchants 
whose  goods  are  imported  into  the  state 
and  those  whose  goods  are  manufactur- 
ed in  this  state,  and  which  does  not  re- 
quire a  license  for  sale  of  goods  in  the 
original  packages,  is  not  unconstitution- 
al, as  a  regulation  of  interstate  com- 
merce. City  of  Carrollton  v.  Basette 
(1896)  159  HI.  284,  42  N.  E.  837. 

1  Gav.  &  H.  Ind.  p.  424,  requiring  a 
license  fee  to  be  paid  by  traveling  mer- 
chants* and  peddlers  who  are  not  resi- 
dents of  the  state  to  vend  merchandise, 
is  not  in  conflict  with  the  powers  of 
congress  to  regulate  commerce.  Sears 
v.  Warren  County  Com'rs  (1871)  36 
Ind.  267. 

An  ordinance  prohibiting  peddling 
without  a  license  is  not  an  interference 
with  interstate  commerce,  in  the  case  of 
a  person  who  takes  about  with  him  ar- 
ticles sent  to  him,  as  agent,  to  sell,  by 
one  manufacturing  in  another  state,  and 
delivers  them  as  sales  are  made;  and 
it  is  immaterial  that  the  sales  are  on 
the  installment  plan,  and  that  the  title 
remains  in  the  manufacturer  till  pay- 
ment of  the  price.  City  of  South  Bend 
v.  Martin  (1895)  142  Ind.  31,  41  N.  E. 
315. 

A  city  ordinance,  requiring  a  license 
from  peddlers  except  where  "they  re- 
side in,  and  the  goods  are  manufactured 
in,  a  certain  county,"  is  in  conflict  with 
the  interstate  commerce  clause.  City 
of  Marshalltown  v.  Blum  (1882)  58 
Iowa,  184,  12  N.  W.  266. 

Acts  18th  Gen.  Assem.  Iowa,  c.  75, 
1 10,  amended  by  Acts  19th  Gen.  Assem. 
c.  137,  §  2,  and  21st  Gen.  Assem.  c 
83,  §  3,  imposing  a  license  on  all  itiner- 
ant vendors  of  drugs,  does  not,  as  im- 
posing a  license  on  articles  brought  in 
original  packages  from  another  state, 
violate  the  interstate  commerce  clause. 
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State  v.  Wheelock  (1896)  95  Iowa,  577, 
64  N.  W.  620,  30  L.  R.  A.  429. 

A  license  tax  imposed  on  peddlers  by 
a  city  does  not  burden  the  trade  rela- 
tions of  a  merchant  in  another  state 
with  the  person  who  is  required  by  such 
merchant  to  pay  for  goods  purchased 
before  they  are  delivered  to  him  in  the 
state.  In  re  Pringle  (1903)  72  P.  864, 
07  Kan.  364. 

Peddlers  bringing  goods  from  another 
state  into  Kentucky  for  sale  are  sub- 
ject to  the  license  tax  imposed  by  the 
statute  of  that  state,  as  the  statute 
does  not  conflict  with  the  constitution- 
al power  of  congress  to  regulate  inter- 
state commerce.  Rash  v.  Farley  (1891) 
91  Ky.  344,  15  S.  W.  862,  34  Am.  St. 
Rep.  233. 

A  city  ordinance  imposing  a  license 
tax  on  "peddlers  or  itinerant  retailers 
of  goods"  is  not  in  violation  of  the  in- 
terstate commerce  law.  West  v.  City 
of  Mt  Sterling  (1901)  65  S.  W.  120, 
23  Ky.  Law  Rep.  1670. 

A  license  tax  imposed  upon  peddlers 
is  not  repugnant  to  the  provisions  of 
the  constitution  of  the  United  States 
concerning  regulation  of  commerce. 
The  Stella  Block  v.  Parish  of  Richland 
(1874)  26  La.  Ann.  642. 

The  Louisiana  act  of  1872  imposing 
a  license  tax  on  transient  persons  do- 
ing business  within  the  state  does  not 
violate  that  provision  of  the  United 
States  constitution  vesting  in  congress 
the  exclusive  power  to  regulate  com- 
merce among  the  several  states,  etc. 
Cole  v.  Randolph  (1879)  31  La.  Ann. 
535. 

A  state  law  cannot  impose  license 
taxes  upon  persons  passing  through  or 
coming  into  it  merely  for  a  temporary 
purpose,  especially  if  connected  with 
interstate  commerce  as  commercial 
travelers ;  nor  can  it  impose  such  taxes 
upon  property  imported  into  it  from 
abroad,  or  from  another  state,  and  not 
yet  become  part  of  the  common  mass 
of  property  therein.  Simmons  Hard- 
ware Co.  v.  McGuire  (1887)  39  La. 
Ann.  848,  2  South.  592. 

Rev.  St.  Me.  c.  44,  permitting  goods 
manufactured  in  the  state  to  be  ped- 
dled free,  and  exacting  a  license  fee 
from  those  who  peddle  similar  goods 
not  manufactured  in  the  state,  is  void 
as  an  interference  by  the  state  with 
the  exclusive  power  of  congress  to  reg- 
ulate commerce  among  the  several 
states.  State  v.  Furbush  (1881)  72 
Me.  493. 

Where  an  employe"  in  the  state  re- 
ceives picture  frames  from  a  foreign 
corporation,  and  breaks  the  packages, 
and  exposes  such  frames  for  sale  as 
a  peddler,  a  statute  requiring  a  license 
for  such  peddling  is  not  a  regulation  of 
interstate  commerce.  State  v.  Mont- 
gomery (1899)  43  A.  13,  92  Me.  433. 

A  city  ordinance,  providing  that  no 
person  should  sell  or  offer  for  sale  any 
foreign-grown  fruit  from  any  vehicle  in 
any  public  street  or  place  of  the  city, 


unless  under  a  written  permit  and  pay- 
ment of  a  license  fee  of  $20,  is  a  dis- 
crimination against  foreign-grown  fruit,' 
and  an  attempt  to  regulate  interstate 
commerce,  which  cannot  be  upheld  by 
legislation  enacted  in  the  exercise  of 
the  police  power  of  the  state.  State 
v.  Bornstein  (Me.  1910)  78  A.  281. 

St.  Mass.  1846,  c.  244,  concerning 
hawkers  and  peddlers,  is  not  in  violation 
of  any  provision  of  the  constitution. 
Commonwealth  v.  Ober  (1853)  66  Mass. 
(12  Cush.)  493. 

St.  Mass.  1890,  c.  448,  requiring  itin- 
erant vendors  to  pay  a  license  tax,  hav- 
ing been  passed  as  an  exercise  of  the 
police  power  of  the  state,  and  not  for 
revenue,  the  enforcement  of  the  tax 
against  vendors  of  goods  imported  by 
a  foreign  corporation,  the  goods  being 
sold  in  the  form  in  which  they  are  im- 
ported, is  not  a  taxation  of  interstate 
commerce.  Commonwealth  v.  Newhall 
(1895)  164  Mass.  338,  41  N.  B.  647. 

Rev.  Laws  Mass.  c.  65,  §§  15,  16,  per- 
mitting the  sale  by  peddlers  of  agri- 
cultural products  of  the  United  States 
without  a  license,  but  forbidding  unli- 
censed sales  of  agricultural  products  of 
other  countries,  are  a  regulation  of 
commerce  in  conflict  with  the  com- 
merce clause.  Commonwealth  v.  Cald- 
well (1906)  76  N.  m  955,  190  Mass. 
855,  112  Am.  St  Rep.  334. 

A  municipal  ordinance  requiring  ped- 
dlers to  obtain  a  license  is  not  an  in- 
terference with  federal  authority  as  to 
a  peddler  who  is  a  manufacturer  and 
patentee  of  articles  sold;  such  ordi- 
nance being  merely  a  police  regulation 
within  the  authority  of  the  state  to 
adopt  People  v.  Russell  (1883)  14  N. 
W.  568,  49  Mich.  617,  43  Am.  Rep.  478. 

A  municipal  ordinance  imposing  a  li- 
cense fee  on  peddlers  will  not  be  held 
invalid  as  contravening  the  commerce 
clause,  in  the  case  of  one  who  is  a 
resident  of  this  state,  and  who  does 
not  sell  goodB  in  the  original  package, 
but  from  a  general  stock  kept  within 
the  state.  People  v.  Sawyer  (1895) 
64  N.  W.  333,  106  Mich.  42a 

An  ordinance  imposing  a  license  tax 
on  peddlers  or  persons  going  about  the 
city  on  foot,  selling  or  offering  to  sell 
any  goods,  wares,  or  supplies  by  sam- 
ple or  otherwise,  is  unconstitutional,  in 
so  far  as  it  affects  those  engaged  in 
interstate  commerce,  as  in  violation  of 
Const  art  1,  §  8.  People  v.  Bunker 
(1901)  87  N.  W.  90,  128  Mich.  160,  8 
Detroit  Leg.  N.  570. 

The  act  imposing  a  tax  on  venders  of 
merchandise  and  peddlers,  passed  in 
1825  (Rev.  Code  Mo.  p.  531),  and  the 
supplement  thereto  passed  January  22, 
1829  (pages  38,  39),  are  constitutional 
so  far  as  they  apply  to  retailers  and 
do  not  conflict  with  the  commerce 
clause.    Tracy  v.  State  (1829)  3  Mo.  3. 

Wag.  St.  Mo.  p.  979,  §  127,  relating 
to  peddlers'  licenses,  is  not  an  attempt, 
ing  to  regulate  interstate  commerce. 
State  y.  Welton   (1874)   55  Mo.  288, 
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reversed  Welton  v.  State  of  Missouri 
(1875)  91  U.  S.  275,  23  L.  Ed.  847. 

Rev.  St  Mo.  8  7212,  requiring  all 
peddlers  to  pay  a  license  fee,  and  sec- 
tion 7211,  declaring  that  whoever  sells 
certain  classes  of  goods  by  going  from 
place  to  place  shall  be  deenied  a  ped- 
dler, is  not  a  regulation  of  interstate 
commerce  as  applied  to  one  who,  as 
the  agent  of  a  manufacturer  in  anoth- 
er state,  thus  sells  and  delivers  sewing 
machines  which  have  already  been  sent 
into  the  state.  State  v.  Emert  (1891) 
103  Mo.  241,  15  S.  W.  81,  11  L.  R. 
A.  219. 

Rev.  St.  Mo.  1889,  f  7211,  which  pro- 
vides that  "whoever  shall  deal  in  the 
selling  of  *  *  *  patent  or  other 
medicines,  *  *  *  by  going  from 
place  to  place  to  sell  the  same,  is  here- 
by declared  to  be  a  peddler,"  and  sec- 
tion 7212,  which  provides  that  no  per- 
son shall  deal  as  a  peddler  without  a  li- 
cense, the  tax  on  which  is  regulated  by 
section  7217,  are  not  in  conflict  with  the 
interstate  commerce  clause.  State  v. 
Smithson  (1891)  IOC  Mo.  149,  17  S. 
W.  221. 

The  interstate  commerce  clause  can- 
not be  invoked  by  one  vending  single 
bottles  of  medicine  manufactured  in  an- 
other state,  and  taken  from  a  package 
in  which  several  bottles  were  shipped 
into  the  state,  as  against  Rev.  St.  Mo. 
1889,  §§  7211-7218,  defining  a  peddler, 
and  imposing  a  fine  for  dealing  as  such 
without   a   license.      State   v.   Parsons 

(1894)  124  Mo.  436,  27  S.  W.  1102,  46 
Am.  St.  Rep.  457. 

It  is  not  an  interference  with  inter- 
state commerce  to  impose  a  peddler's 
license  on  one  selling  goods  of  a  for- 
eign manufacture,  sometimes  by  sam- 
ple and  sometimes  by  delivery  of  goods 
in    his    possession.      State    v.    Snoddy 

(1895)  128  Mo.  523,  31  S.  W.  36. 
Where,  in  a  prosecution  for  violating 

a  city  ordinance  requiring  a  peddler's 
license,  defendants  were  citizens  of 
Missouri,  and  were  acting  as  agents  for 
citizens  of  the  state,  the  constitutional 
objection  to  the  ordinance  that  it  is 
obnoxious  to  the  commerce  clause,  can. 
not  be  invoked.  City  of  Brookfield  v. 
Kitchen  (1901)  163  Mo.  546,  63  S. 
W.  825. 

Comp.  St.  Neb.  1903,  c.  77,  art.  1,  §§ 
62-64,  providing  that  peddlers  plying 
their  vocations  in  the  state  shall  pay  a 
license  tax  for  the  privilege,  are  inap- 
plicable to  transactions  constituting  in- 
terstate commerce.  Menke  v.  State 
(1904)  97  N.  W.  1020,  70  Neb.  669. 

Act  Nev.  Feb.  20,  1877,  which  im- 
poses a  license  fee  upon  merchants 
who  go  from  place  to  place  soliciting 
orders,  is  not  unconstitutional  as  in- 
volving a  regulation  of  commerce,  or 
unequal  taxation,  but  is  a  legitimate 
tax  upon  a  business.  Ex  parte  Rob- 
inson (1877)  12  Nev.  263,  28  Am.  Rep. 
794. 

Rev.  Laws  Nev.  §§  3890-3894,  inclu- 
sive (act  approved  March  24,  1905  [St 
1905,  c.  153]  §§  1-5),  making  it  unlaw- 
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ful  for  an  itinerant  merchant  to  offer 
goods  for  sale  without  a  license,  and 
providing  that  the  act  shall  not  apply 
to  commercial  travelers  representing 
wholesale  houses  or  to  the  sale  of 
farm  products,  held  to  violate  the  in- 
terstate commerce  clause.  Ex  parte 
Stoddard  (Nev.  1913)  131  P.  133. 

Laws  N.  M.  1903,  c.  16,  forbidding 
the  sale  by  an  itinerant  vender  of  any 
except  certain  classes  of  articles  with- 
out first  obtaining  a  license,  making  no 
distinction  between  articles  produced 
in  the  territory  and  those  produced 
elsewhere,  is  not  in  violation  of  the  in- 
terstate commerce  clause.  Territory 
v.  Russell  (N.  M.  1906)  86  P.  551. 

Act  N.  C.  1822  (Taylor's  Revisal,  c 
1129),  imposing  a  tax  on  itinerant  ped- 
dlers, is  not  repugnant  to  the  interstate 
commerce  clause,  though  the  goods  sold 
may  have  been  imported  from  another 
state.  Wynne  v.  Wright  (1834)  18  N. 
C.  (1  Dev.  &  B.)   19. 

Section  27,  c.  294,  Acts  N.  G.  1883, 
providing  for  a  license  tax  "on  every 
itinerant  who  puts  up  lightning  rods," 
imposes  no  burden  on  interstate  com- 
merce. State  v.  Gorham  (1894)  115 
N.  C.  721,  20  S.  E.  179,  44  Am.  St 
Rep.  494,  25  L.  R.  A.  810. 

Acts  N.  C.  1895,  c.  116,  imposing  a 
license  tax  on  peddlers,  and  declaring 
any  person  carrying  a  wagon,  cart,  or 
buggy  for  the  purpose  of  exhibiting  or 
delivering  any  wares  or  merchandise  to 
be  a  peddler,  is  not  void,  as  an  inter- 
ference with  interstate  commerce,  as 
applied  to  a  foreign  corporation,  there 
being  no  discrimination  against  nonres. 
idents  in  favor  of  citizens  of  the  state. 
Wrought-Iron  Range  Co.  v.  Carver 
(1S96)  118  N.  C.  328,  24  S.  E.  352. 

Laws  N.  C.  1901,  c  9,  §  54,  requir- 
ing a  peddler's  license,  is  not  a  viola- 
tion of  the  interstate  commerce  clause, 
as  applied  to  a  publishing  company 
shipping  books  in  original  packages 
from  without  the  state  to  its  agents 
within,  and  by  them  delivered  to  pur- 
chasers previously  obtained  by  other 
employes  of  the  company.  P.  F.  Col- 
lier &  Son  v.  Burgin  (1902)  41  S.  E. 
874,  130  N.  a  632. 

The  license  tax  imposed  by  Reve- 
nue Act  1903,  f  36  (Pub.  Laws  N.  G. 
1903,  c.  247),  on  every  itinerant  per- 
son or  company  peddling  stoves  or 
ranges  in  the  state,  levied  for  purely 
revenue  purposes,  is  void  in  so  far  as 
sales  by  sample  of  goods  manufactured 
in  another  state,  shipped  into  the  state, 
and  delivered  in  their  original  pack- 
ages, are  concerned,  as  a  restriction  on 
interstate  commerce.  Wrought  Iron 
Range  Co.  v.  Campen  (1904)  47  a  E. 
658,  135  N.  O.  506. 

Where  plaintiff  received  large  inter- 
state shipments  of  proprietary  medi- 
cines, which  were  opened,  and  the  sep- 
arate articles  disposed  of,  Pub.  Laws 
N.  G.  1913,  c.  201,  §  44,  imposing  a 
peddler's  tax  upon  him  for  the  vending 
of  such  medicines,  is  not  a  burden  on 
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interstate  commerce.  Smith  v.  Wilkin* 
(N.  G.  1913)  80  S.  E.  168. 

'Laws  N.  D.  1903,  c.  165,  entitled  "An 
act  taxing  the  occupation  of  hawking 
and  peddling,"  is  not  open  to  the  ob- 
jection that  it  authorizes  a  tax  on  in- 
terstate commerce.  In  re  LipschiU 
(1903)  95  N.  W.  157,  14  N.  D.  622. 

A  village  ordinance  requiring  a  li- 
cense fee  from  nonresidents  only  to 
Tend  goods  within  the  corporation  limits 
is  an  unconstitutional  restraint  of 
trade.  Badebaugh  v.  Village  of  Plain 
City  (Ohio  Com.  PL  1893)  28  Wkly. 
Law  Bui.  107. 

L.  O.  L.  Or.  §{  4961,  4963,  defining 
peddlers,  and  imposing  a  license  tax 
thereon,  in  so  far  as  it  attempted  to 
tax  agents  for  nonresidents  selling 
goods  in  interstate  commerce,  impos- 
ed a  tax  on  such  commerce  and  was 
therefore  void.  Spaulding  v.  McNary 
(Or.  1913)  130  P.  391,  rehearing  de- 
nied Id.  1128. 

Act  Pa.  April  8,  1861,  imposing  a 
penalty  for  buying  or  bartering,  by 
hawkers  or  peddlers,  certain  articles 
of  produce,  with  intent  to  send  for  sale 
or  barter  to  any  other  market  out  of 
the  two  counties  to  which  the  act  ap- 
plies, without  a  license,  the  cost  of 
which  is  more  for  nonresidents  of  these 
counties  than  for  residents,  is  uncon- 
stitutional, as  an  unlawful  interfer- 
ence with  interstate  commerce.  And, 
as  the  void  provisions  of  the  act  are 
inseparable  from  the  rest,  it  is  whol- 
ly void.  Rothermel  v.  Zeigler  (1890) 
7  Pa.  Co.  Gt.  R.  505;  Same  v.  Meyerle, 
Id.  616. 

An  ordinance  practically  prohibiting 
peddling  and  selling  of  goods  from 
house  to  house  by  sample  or  otherwise, 
by  requiring  too  high  a  license  to  be  ob- 
tained, which  excepts  from  its  opera- 
tion residents  of  a  borough,  is  not  a 
valid  exercise  of  police  power.  Sayre 
Borough  v.  rhillips  (1892)  148  Ta.  St 
482,  24  Atl.  76,  33  Am.  St  Rep.  842, 
16  L.  R.  A  49. 

A  license  tax  by  a  borough  on  ped- 
dlers for  revenue  purposes  only,  can- 
not be  enforced  against  a  citizen  of 
another  state,  whose  business  is  not 
in  violation  of  any  police  regulations. 
Commonwealth  v.  Walker  (Com.  PI. 
1894)  14  Pa.  Co.  Ct.  R.  586,  3  Pa. 
Dist  R.  534. 

Act  Pa.  Feb.  6,  1830  (P.  L.  39),  re- 
quiring all  persons  desiring  to  peddle 
clocks  to  make  proof  before  the  court 
of  quarter  sessions  of  their  good  moral 
character,  and  to  obtain  a  license,  be- 
ing general  and  reasonable,  is  a  prop- 
er police  regulation,  and  not  in  vio- 
lation of  the  interstate  commerce 
clause.  Commonwealth  v.  Harmel 
(1895)  166  Pa.  St.  89,-  30  Atl.  1036, 
36  Wkly.  Notes  Cas.  1,  27  L.  R.  A. 
388. 

Act  Pa.  April  17,  1846  (P.  L.  364), 
prohibiting  peddling  wares  or  merchan- 
dise within  a  certain  county  without  a 
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license,  is  not  unconstitutional  as  a  vio- 
lation of  the-  interstate  commerce 
clause.  Commonwealth  v.  Dunham 
(1899)  43  A.  84,  191  Pa.  St>  73,  44 
Wkly.  Notes  Cas.  101. 

It  is  within  the  police  power  of  the 
state  to  pass  a  law  requiring  a  ped- 
dler of  goods  to  take  out  a  license, 
though  these  goods  may  have  been 
brought  from  another  state  and  are 
still  the  property  of  the  importer,  since 
when  goods  are  sent  from  one  state 
to  another  for  sale,  or  in  consequence 
of  a  sale,  they  become  a  part  of  its 
general  property  and  amenable  to  its 
laws,  provided  that  no  discrimination 
be  made  against  them  as  goods  from 
another  state,  and  that  they  be  not  tax- 
ed by  reason  of  being  brought  from  an- 
other state,  but  only  taxed  in  the  usual 
way,  as  other  goods  are.  City  of  New 
Castle  v.  Cutler  (1901)  15  Pa.  Super. 
Ct  612. 

The  provisions  of  the  constitution 
conferring  the  right  to  tax  merchants, 
peddlers,  and  privileges,  and  providing 
that  no  article  manufactured  of  the 
produce  of  the  state  shall  be  taxed 
otherwise  than  to  pay  the  inspection 
fees,  and  Act  Tenn.  March  13,  1868, 
providing  that  all  peddlers  of  sewing 
machines  by  sample  shall  pay  a  tax  of 
$10,  is  not  a  regulation  of  commerce 
as  applied  to  foreign  manufacturers. 
There  is  a  distinction  between  the  tax 
upon  an  article  and  a  tax  upon  the 
privilege  of  peddling  it.  Howe  Mach. 
Co.  v.  Cage  (1876)  68  Tenn.  (9  Baxt.) 
518.      . 

Gen.  Laws  Tex.  1889,  p.  27,  which 
provides  for  the  collection  of  an  oc- 
cupation tax  from  every  person  or 
firm  who  peddles  out  cooking  stoves 
or  ranges  over  the  county,  $250  for 
the  state,  and  $100  for  each  county 
in  which  they  make  a  sale,  does  not  re- 
strict commerce  between  the  states, 
within  the  meaning  of  Const,  art  1,  § 
8.  In  re  Butin  (1889)  28  Tex.  App. 
304.  13  S.  W.  10. 

Where  a  person  traveling  in  a  two- 
horse  rig  was  agent  for  a  foreign  cor- 
poration, having  no  office  within  the 
state,  for  the  sale  of  organs,  which 
were  shipped  from  such  corporation  to 
the  agent,  and  by  him  delivered  to  pur- 
chasers at  their  various  places  of  resi- 
dence, from  the  wagon,  the  purchas- 
ers in  each  instance  paying  for  the 
organs  in  cash  and  notes  made  payable 
to  the  corporation,  the  fact  that  the 
agent  in  one  instance  sold  an  organ 
which  had  previously  been  brought  in- 
to the  state  and  left  at  the  house  of 
another,  and  which  he  took  from  such 
house,  and  delivered  to  the  purchaser, 
did  not  render  the  agent  amenable  to 
the  state  occupation  tax  act  prohibit- 
ing peddlers  from  selling  goods  with- 
in the  state  without  a  license,  since 
the  fact  that  the  property  had  been 
shipped  into  the  state  and  deposited 
with  a  bailee,  instead  of  being  deliv- 
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ered  at  once  to  the  purchaser,  did  not 
the  less  render  it  a  subject  of  inter- 
state commerce.  French  v.  State 
(1900)  58  S.  W.  1015,  42  Tex.  Cr.  R. 
222,  52  L.  R.  A.  160. 

Defendant  took  orders  to  erect  light- 
ning rods,  and  the  rods  and  equipments 
were  shipped  to  him  from  another 
state,  but  he  often  completed  work  on 
contracts  immediately  after  making 
them,  and  before  he  could  have  receiv- 
ed the  goods  from  the  consignor.  Un- 
der defendant's  contract  with  the  con- 
signor he  had  a  salary  and  shared  in 
the  profits,  he  paying  all  freights  and 
expenses  of  the  business.  The  liability 
of  the  consignor  was  limited  to  the 
acts  of  the  defendant  in  furnishing  the 
goods  on  order b  taken  by  him.  Held, 
that  defendant  was  either  an  independ- 
ent dealer  or  a  partner  residing  and 
doing  business  in  the  state,  and  was 
not  engaged  in  interstate  commerce, 
but  was  liable  to  the  occupation  tax. 
Camp  v.  State  (1901)  61  S.  W.  401, 
42  Tex.  Or.  R.  499. 

In  so  far  as  Comp.  Laws  Utah  1907, 
55  1710x,  1710x1,  make  it  unlawful, 
without  first  obtaining  a  license,  to 
peddle  or  hawk  enumerated  goods,  or 
to  engage  in  or  conduct  as  an  itiner- 
ant vender,  peddler,  hawker,  or  travel- 
ing merchant,  the  business  of  peddling, 
selling,  or  bartering  any  such  goods, 
regardless  of  the  residence  of  the  per- 
sons or  the  source  of  the  goods,  they 
do  not  discriminate  against  persons  or 
property  of  other  states,  and  so  do  not 
affect  or  interfere  with  interstate  com- 
merce. State  v.  Bayer  (1908)  97  P. 
129,  34  Utah,  257. 

The  portion  of  Comp.  Laws  Utah 
1907,  §§  1710x,  1710x1,  which  requires 
a  license  to  canvass  or  sell  by  sample 
enumerated  goods  after  being  shipped 
into  the  state,  and  which  permits,  with- 
out license,  the  canvassing  or  selling  in 
such  manner  goods  not  shipped  into  the 
state,  though  such  selling  without  a  li- 
cense is  prohibited  only  in  case  of  sale 
to  users  and  consumers,  violates  the 
commerce  clause;  the  mere  fact  that 
the  goods  have  been  shipped  into  the 
state  being  not  alone  conclusive  that 
they  have  lost  their  character  as  arti- 
cles of  interstate  commerce.    Id. 

The  right  of  a  state  to  impose  a  li- 
cense tax  upon  peddlers,  where  it  op- 
erates uniformly  upon  all  citizens,  and 
does  not  discriminate  in  favor  of  citi- 
zens of  Virginia  as  against  citizens  of 
other  states,  or  where  the  tax  imposed 
is  in  the  exercise  of  the  police  power, 
and  is  not  a  regulation  of  commerce 
under  cover  of  that  power,  although  in- 
cidentally it  may  have  that  effect,  has 
been  uniformly  maintained;  but  where 
any  injurious  discrimination  is  discov- 
ered in  favor  of  the  resident  as  against 
a  nonresident,  or  with  respect  to  the 
Bales  of  articles  manufactured  in  this 
state  over  similar  articles  manufactur- 
ed abroad,  the  state  laws  are  declared 

(13426) 


to  be  void,  as  repugnant  to  the  Con- 
stitution of  the  United  States.  Com- 
monwealth v.  Myer  (1896)  92  Va.  809, 
23  S.  E.  915,  31  L.  R.  A.  379. 

Code  W.  Va.  c  32,  8  2,  as  amended 
by  Acts  1885,  c.  17,  which  reads,  "nor 
shall  any  agent  traveling  with  one  or 
more  horses  sell  any  lightning-rod, 
sewing-machine,  or  organ  or  other  mu- 
sical instrument  without  a  state  license 
therefor,"  is  not  unconstitutional,  as 
applied  to  such  agents  selling  Singer 
sewing  machines  manufactured  outside 
of  this  state.  State  v.  Richards  (1889) 
32  W.  Va.  348,  9  S.  B.  245,  3  L.  R.  A. 
705. 

The  interstate  commerce  clause  is  in- 
applicable to,  and  is  not  violated  by, 
Laws  Wis.  1870,  c  72,  imposing  a  pen- 
alty upon  every  person  found  travel- 
ing from  place  to  place  within  the  state 
for  the  purpose  of  carrying  to  sell  or 
exposing  for  sale  any  goods,  etc,  with- 
out having  obtained  a  hawker's  and 
peddler's  license,  as  provided  in  that 
act  Morrill  v.  State  (1875)  38  Wis. 
428,  20  Am.  Rep.  12.  CONTRA,  Van 
Buren  v.  Downing  (1876)  41  Wis.  122. 

Wyoming  Itinerant  Vendor's  Act  im- 
poses a  burden  on  interstate  commerce 
by  requiring  agents  who  take  orders 
for  sales  by  a  foreign  principal  to  take 
out  a  license.  State  v.  Byles  (Wyo. 
1913)  136  P.  114. 

216.  —  Corporate  franchises  and 
privileges  In  general— A  state  law  re- 
quiring foreign  insurance  companies  to 
obtain  a  license  before  doing  business 
in  the  state  held  not  violative  of  this 
clause.  Paul  v.  Virginia  (1868)  8  Wall. 
168,  177,  19  L.  Ed.  357. 

Corporations  foreign  to  a  state  may 
be  taxed  for  the  privilege  of  conduct- 
ing their  corporate  business  within  the 
latter.  Liverpool  Ins.  Co.  v.  Massachu- 
setts (1870)  77  U.  S.  (10  WalL)  566, 
19  L.  Ed.  1029. 

Act  Pa.  June  7,  1879,  prohibiting  for- 
eign corporations,  except  insurance 
companies,  which  do  not  invest  or  use 
their  capital  in  that  state,  from  keeping 
an  office  in  that  state  for  the  use  of  its 
officers,  stockholders,  agents,  or  em- 
ployes, unless  it  have  obtained  a  license 
by  paying  one  mill  on  each  dollar  of 
its  authorized  capital  stock,  is  not  an 
attempt  to  regulate  commerce  among 
the  states,  since  it  does  not  prohibit  the 
transportation  or  sale  of  the  corpora- 
tion's products  in  the  state.  Pembina 
Cons.  Silver  Mining  &  Milling  Co.  v. 
Pennsylvania  (1888)  8  Sup.  Ct.  737, 
738,  125  U.  S.  181,  31  L.  Ed.  650. 

A  state  statute  which  prohibits  for- 
eign corporations,  except  insurance 
companies  which  do  not  invest  or  use 
the  capital  of  the  state,  from  keepinc 
an  office  in  the  state  unless  it  shall 
have  first  obtained  a  license  therefor  by 
paying  one  mill  on  each  dollar  on  its 
authorized  capital  stock,  is  not  invalid 
as  regulating  interstate  commerce,  there 
being  no  attempt  to  prohibit  the  trans- 
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portatton  or  sale  in  the  state  of  the 
products  of  the  corporation.  Pembina 
Cons.  Silver  Mining  &  Milling  Co.  v. 
Pennsylvania  (1891)  8  Sup.  Ct  737, 
738,  125  U.  S.  181,  31  L.  Ed.  650.    ■ 

Act  N.  Y.  May  26, 1881,  exacting  from 
all  corporations  doing  business  in  the 
state  a  tax  proportioned  to  the  total 
amount  of  their  capital  stock,  without 
regard  to  what  part  thereof  is  em- 
ployed within  the  state,  or  to  the 
amount  or  kind  of  business  done  there, 
imposes  purely  a  franchise  tax,  and, 
even  as  applied  to  a  corporation  en- 
gaged in  bringing  the  products  of  other 
states  into  New  York  for  sale,  cannot 
be  considered  as  a  tax  upon  interstate 
commerce.  Horn  Silver  Min.  Go/  ▼. 
New  York  (1892)  143  TJ.  S.  305,  12 
Sup.  Gt.  403,  36  L.  Ed.  164. 

The  exaction  on  a  consolidation  of  an 
Ohio  corporation  with  corporations  of 
other  states,  of  the  fees  required  by  Rev. 
St  Ohio,  §  148a,  to  be  collected  on  fil- 
ing articles  of  agreement  of  consolida- 
tion of  corporations,  proportioned  to 
the  capital  stock  of  the  new  corpora- 
tion, constitutes  no  tax  on  interstate 
commerce,  or  the  right  to  carry  on  the 
same,  or  the  instruments  thereof,  and 
involves  no  attempt  on  the  part  of  the 
state  to  extend  its  taxing  power  beyond 
its  territorial  limits;  the  charge  being  a 
condition  imposed  by  the  state  on  the 
grant  of  privileges  dependent  solely  on 
its  will,  and  the  liability  therefor  being 
entirely    optional.      Ashley    v.    Ryan 

(1894)  153  TJ.  S.  436,  14  Sup.  Gt  865, 
38  L.  Ed.  773,  affirming  (1892)  .49 
Ohio  St.  504,  31  N.  E.  721. 

A  proportional  state  tax  on  the  in- 
tangible property,  within  the  state,  of  a 
bridge  company  owning  a  bridge  over  a 
river  between  adjoining  states,  is  not  a 
tax  on  interstate  commerce,  when  the 
business  of  transportation  is  not  car- 
ried on  by  the  bridge  company,  but  by 
persons  and  corporations  who  pay  tolls 
to  the  bridge  company.  The  fact  that 
the  tax  may  tend  to  increase  the  tolls 
is  too  remote  and  incidental  to  make  it 
a  tax  on  the  business  transacted.  Hen- 
derson Bridge  Go.  v.  Commonwealth  of 
Kentucky  (1897)  17  Sup.  Ct.  532,  166 
U.    S.    150,   41   L.    Ed.   953,   affirming 

(1895)  31  S.  W.  486,  99  Ky.  623,  29 
L.  R.  A.  73. 

The  acts  of  congress  prescribing  the 
height,  width  of  span,  etc.,  of  bridges 
to  be  erected  over  the  Ohio,  and  de- 
claring that  they  shall  be  post  roads, 
do  not  affect  the  power  of  the  states 
to  tax  the  intangible  property  of  the 
bridge  companies.     Id. 

There  is  nothing  in  the  nature  of 
things  or  in  the  limitations  of  the  fed- 
eral constitution  which  restrains  a 
state  from  taxing  at  its  real  value  in- 
tangible property.  Adams  Express  Co. 
v.  Ohio  State  Auditor  (1897)  17  Sup. 
Ct.  604,  605,  166  U.  S.  185,  41  L.  Ed. 
965. 

A  state  franchise  tax  upon  private 
corporations,  based  on  the  amount  of 
capital  employed  by  the  corporation  in 


the  state,  is  not  affected  by  the  char- 
acter of  the  property  in  which  the  cap- 
ital is  invested,  and  is  therefore  not 
rendered  illegal  by  the  fact  that  such 
capital  is  employed  in  interstate  or 
foreign  commerce.  New  York  v.  Rob- 
erts (1898)  19  Sup.  Ct.  58.  60,  70,  171 
U.  S.  658,  43  L.  Ed.  323,  reversing 
judgment  U.  S.  v.  Hopkins  (C.  C.  1897) 
82  Fed.  529. 

No  corporation,  even  though  engaged 
in  interstate  commerce,  can  appropriate 
to  its  own  use  property,  public  or  pri- 
vate, without  liability  to  charge  there- 
for and  a  state  is  not  prohibited  from 
so  charging  by  this  section.  Atlantic 
&  P.  Tel.  Co.  v.  Philadelphia  (1903)  23 
Sup.  Gt.  817,  818,  190  U.  S.  160,  47 
L.  Ed.  995. 

The  franchise  of  a  corporation, 
though  it  be  the  business  of  interstate 
commerce,  Is  subject  to  state  taxation, 
providing,  at  least,  the  franchise  is  not 
derived  from  the  United  Slates.     Id. 

The  federal  circuit  courts  have  no  ju- 
risdiction of  an  original  action  in  man- 
damus to  compel  the  return  of  a  fran- 
chise tax  collected  under  the  authority 
of  a  state  statute,  although  the  basis  of 
the  relief  sought  is  the  alleged  repug- 
nancy of  the  tax  to  this  clause.  Cov- 
ington &  Cincinnati  Bridge  Co.  v.  Hag- 
er  (1906)  27  Sup.  Ct  24,  208  U.  S. 
109,  51  L.  Ed.  111. 

Excise  tax  exacted  from  foreign  cor- 
porations under  St  Mass.  1909,  c.  490, 
for  the  privilege  of  doing  business  in 
the  state,  as  applied  to  corporations 
carrying  on  a  business  not  of  itself  in- 
terstate commerce,  though  their  prod- 
ucts are  sold  and  shipped  in  such  com- 
merce and  which  are  carrying  on  a 
local  business,  is  not  invalid  under  the 
commerce  clause.  Baltic  Min.  Co.  v. 
Commonwealth  of  Massachusetts 
(.1913)  34  Sup.  Ct  15,  231  TJ.  S.  68, 
58    L.    Ed.    127,    affirming    judgments 

(1911)  93  N.  E.  831,  207  Mass.  381 ; 
S.  S.  White  Dental  Mfg.  Co.  v.  Same 

(1912)  98  N.  E.  1056,  212  Mass.  35. 
Annual    franchise    tax    imposed    by 

Laws  Ark.  1911,  p.  67,  on  a  foreign 
corporation  on  a  percentage  of  the  out- 
standing capital  stock  represented  by 
the  property  used  in  business  in  the 
state,  held  not  repugnant  to  the  com- 
merce clause.  St.  Louis  Southwestern 
Ry.  Co.  v.  State  of  Arkansas  ex  rel. 
Norwood  (1914)  35  Sup.  Ct  99,  235 
TJ.  S.  350,  59  L.  Ed.  265,  affirming  de- 
cree (1913)  152  S.  W.  110,  106  Ark. 
321. 

Threatened  enforcement  by  proper  of- 
ficers of  Code  Snpp.  Va.  1910,  §§  1104, 
1105,  requiring  foreign  corporations  do- 
ing business  in  the  state  to  obtain  a 
license,  will  not  be  enjoined,  where  it 
is  only  claimed  that  it  may  be  enforced 
so  as  to  violate  the'  commerce  clause. 
Dalton  Adding  Mach.  Co.  v.  State  Cor- 
poration Commission  of  Commonwealth 
of  Virginia  (1915)  35  Sup.  Ct.  480, 
236  TJ.  S.  699,  59  L.  Ed.  797,  affirming 
decree  (D.  O.  1913)  213  Fed.  889. 

The  franchise  tax  act  of  Michigan  of 
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1801  (Comp.  Laws  1897,  §  8574)  re- 
quires every  foreign  corporation  which 
shall  hereafter  be  permitted  to  transact 
business  in  the  state  to  pay  a  franchise 
fee,  and  provides  that  all  contracts 
made  in  the  state  by  any  corporation 
which  has  not  first  complied  with  the 
provisions  of  the  act  shall  be  wholly 
void.  As  construed  by  the  supreme 
court  of  the  state,  such  statute  has  no 
application  to  a  foreign  corporation, 
whose  business  relates  entirely  to  in- 
terstate commerce,  but  imposes  a  tax 
on  the  franchise  or  privilege  of  carry- 
ing on  business  in  the  state.  Held 
that,  as  so  construed,  the  statute  is 
within  the  power  of  the  state,  and  en- 
forceable as  applied  to  a  foreign  pri- 
vate business  corporation,  which  com- 
menced business  in  the  state  with  the 
purpose  of  transacting  or  carrying  it 
on,  and,  if  it  does  so  without  first  pay- 
ing the  required  tax,  the  act  renders  all 
contracts  made  in  the  state  in  the  con- 
duct of  such  business  void.  Oakland 
Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co. 
(1902)  118  Fed.  239,  56  C.  C.  A.  93. 

Sewing-machine  companies  are  prop- 
er subjects  of  state  taxation,  and  the 
assessment  of  a  specific  tax  on  their 
business  within  the  state  is  not  a  regu- 
lation of  commerce  among  the  states. 
Singer  Mfg.  Co.  v.  Wright  (C.  C.  1887) 
33  Fed.  121. 

The  New  York  statute  imposing  a  tax 
upon  foreign  corporations  doing  busi- 
ness within  the  state  should  be  given 
such  a  construction  as  not  to  render  it 
invalid  as  interfering  with  interstate 
commerce,  and  therefore  should  not  be 
construed  to  levy  a  tax  upon  the  com- 
mercial privilege  of  soliciting  orders 
without  the  state.  Southern  Cotton  Oil 
Co.  v.  Wemple  (C.  C.  1890)  44  Fed. 
24,  26. 

Act  Mich.  1891,  No.  182,  as  amended 
by  Act"  1893,  No.  79,  providing  that 
contracts  made  in  Michigan  by  any  for- 
eign corporation  which  has  not  paid  the 
secretary  of  state  the  franchise  fee 
prescribed  by  the  act  as  a  prerequisite 
to  doing  business,  is  void  as  a  regula- 
tion of  interstate  commerce,  as  applied 
to  the  business  of  a  foreign  corporation 
selling  its  wares  in  Michigan  by  itiner- 
ant agents.  Aultman,  Miller  &  Co.  v. 
Holder  (C.  C.  1805)  68  Fed.  467,  judg- 
ment affirmed  Holder  v.  Aultman.  Mil- 
ler &  Co.  (1S98)  18  Sup.  Ct.  269,  169 
U.  S.  81,  42  L.  Ed.  669. 

A  foreign  corporation,  whose  vessels, 
while  en  route  between  the  ports  of 
two  different  states,  stop  at  a  port  of  a 
third  state,  is  not  liable  for  a  license  tax 
at  that  port  because  it  there  leases  a 
wharf  or  landing;  has  plant  and  ma- 
chinery for  the  taking  in  and  discharge 
of  freight  and  passengers;  engages 
stevedores  and  longshoremen,  who  are 
in  its  sole  employment;  has  there  an 
agent  and  subordinate  clerks,  an  office, 
with  furniture,  books,  and  appliances; 
and  keeps  a  bank  account  and  occasion- 
ally purchases  supplies  there, — since  all 
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such  operations  are  an  essential  and  in- 
tegral part  of  its  interstate  commerce 
business.  Clyde  S.  S.  Co.  v.  City  Coun- 
cil of  Charleston  (C.  C.  1896)  76  Fed. 
46. 

Rev.  St  Tex.  1911,  arts.  3837,  7394, 
attempting  to  impose  on  foreign  cor- 
porations franchise  taxes  for  the  right 
to  do  -business  in  Texas,  consisting  of 
a  percentage  of  capital  and  surplus, 
whether  within  or  without  the  state, 
held  unconstitutional.  Crane  Co.  v. 
Looney  (D.  C.  1914)  218  Fed.  260. 

Act  AJa.  March  7,  1907,  p.  418,  (  1 
(Code  1907,  8  2391),  requiring  a  foreign 
corporation  to  pay  an  annual  franchise 
tax  for  use  of  the  state,  based  on  the 
amount  of  capital  employed  therein,  is 
not  invalid  as  interfering  with  interstate 
commerce.  Southern  Ry.  Co.  r.  Greene 
(Ala.  1909)  49  So.  404;  Central  of 
Georgia  Ry.  Co.  v.  Gaston  (Ala.  1909) 
Id.  412. 

Foreign  corporations  may  engage  in 
transactions  in  the  state  which  involve 
only  interstate  commerce  without  ob- 
taining the  permit  required  by  Code  Ala. 
1907,  §§  3642  and  3653,  which  are  predi- 
cated upon  Const.  Ala.  1901,  §  232,  pro- 
viding that  no  foreign  corporation  shall 
do  business  in  the  state  without  a  li- 
cense. Bwart  Lumber  Co.  ▼.  American 
Cement  Plaster  Co.  (Ala.  App.  1913)  62 
So.  560. 

A  mortgage  to  a  foreign  corporation 
in  an  interstate  transaction  is  valid, 
though  the  corporation  had  not  com- 
plied with  the  Constitution  or  statutes 
governing  the  right  of  such  corporations 
to  do  business  in  the  state.  Padgett  v. 
Gulfport  Fertilizer  Co.  (1914)  66  So. 
866,  11  Ala.  App.  366. 

Civ.  Code  Cal.  §  409,  and  PoL  Code 
Cal.  §  416,  subd.  4,  in  so  far  as  they 
provide  for  and  impose  on  corporations 
doing  an  interstate  business  an  annual 
license  tax  for  the  right  to  do  business 
in  California,  held  invalid  as  imposing  a 
burden  on  interstate  commerce.  II.  K. 
Mulford  Co.  v.  Curry  (1912)  125  P.  236, 
163  Cal.  276. 

A  license  or  privilege  tax  for  the  con- 
duct of  intrastate  business  of  a  corpo- 
ration doing  both  inter  and  intra  state 
business,  based  on  the  corporation's 
total  capital  or  capital  stock,  is  uncon- 
stitutional as  violating  the  commerce 
clause.    Id. 

The  refusal  of  the  Secretary  of  State 
to  accept  for  filing  articles  of  incor- 
poration of  a  domestic  corporation,  or- 
ganized to  guarantee  mortgages  on  real 
estate  in  various  states,  without  pay- 
ment of  the  filing  fee  and  license  tax 
contemplated  by  Pol.  Code  Cal.  §  416, 
and  Civ.  Code  Cal.  §  409,  does  not  inter- 
fer  with  interstate  commerce.  City 
Properties  Co.  v.  Jordan  (1912)  126  P. 
351, 163  Cal.  587. 

Taxes  imposed  by  Pol.  Code  Cal.  § 
409,  and  by  St.  Cal.  1905,  p.  493,  are  ex- 
cise taxes,  and  their  imposition  on  a 
foreign  corporation  gelling  its  merchan- 
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dise  in  the  state  though  manufactured 
elsewhere,  is  not  an  interference  with 
interstate  commerce.  Albert  Pick  & 
Co.  v.  Jordan  (CaL  1914)  145  P.  606; 
Melville  Clark  Piano  Co.  v.  Same  (1914) 
Id.  516. 

Laws  Colo.  1911,  p.  254,  prescribing 
the  fees  to  be  paid  by  foreign  corpora- 
tions as  a  prerequisite  to  doing  business 
in  the  state,  does  not  apply  to  corpora- 
tions engaged  solely  in  interstate  com- 
merce. Savage  v.  Central  Electric  Co. 
(Colo.  1915)  148  P.  254. 

Where  a  city  grants  an  electric  rail- 
way company,  exclusively  engaged  in  the 
transportation  of  interstate  freight  and 
passengers,  permission  to  use  certain  of 
its  streets  by  running  its  cars  over  the 
tracks  of  a  local  street  railway  company 
under  conditions  specified  in  the  con- 
tract between  the  two  companies,  it 
cannot  impose  a  special  annual  tax  on 
the  business  of  such  railway;  it  being 
a  tax  on  interstate  commerce,  and  the 
regulation  of  it  under  the  federal  Con- 
stitution belongs  alone  to  Congress. 
City  Council  of  Augusta  v.  Augusta  & 
A.  Ry.  Co.  (1908)  61  S.  B.  992,  130 
Ga.  815. 

The  provisions  of  Rev.  St.  Idaho  1887, 
|  2653,  as  to  corporations  doing  busi- 
ness in  the  state,  were  not  intended  to 
and  do  not  interfere  with  interstate 
commerce.  Belle  City  Mfg.  Co.  v.  Fris- 
zell  (1905)  81  P.  58,  11  Idaho,  1. 

A  license  tax  imposed  on  a  foreign 
corporation  engaged  in  both  interstate 
and  intrastate  business  must  be  so  im- 
posed upon  the  intrastate  business  as 
not  to  impair  the  corporation's  right  to 
continue  to  carry  on  its  interstate  busi- 
ness. Northern  Pac.  Ry.  Co.  v.  Gifford 
(1913)  136  P.  1131,  25  Idaho,  196. 

Laws  Idaho  Ex.  Sess.  1912,  c.  6,  |  3, 
imposing  a  corporation  tax,  held  not  in- 
valid as  imposing  a  burden  on  inter- 
state commerce,  in  violation  of  the  com- 
merce clause.    Id. 

Rev.  St.  111.  c.  64,  requiring  for- 
eign corporations  to  pay  licenses  for 
carrying  on  business  within  the  state, 
does  not  violate  the  commerce  clause. 
People  v.  Thurber  (1852)  13  111.  (3 
Peck)  554. 

The  fee  imposed  on  corporations  for 
filing  articles,  which  they  must  file  be- 
fore they  can  be  deemed  legally  incor- 
porated or  consolidated,  is  not  a  tax 
on  interstate  commerce,  though  they  be 
engaged  in  such  business,  but  on  the 
right  to  exist  as  a  corporation.  Chica- 
go &  E.  I.  R.  Co.  v.  State  (1898)  51 
N.  E.  924,  153  Ind.  134. 

Chapter  76,  Laws  21st  Gen.  Assem. 
Iowa,  providing  that  foreign  corpora- 
tions, other  than  those  organized  for 
mercantile  or  manufacturing  purposes, 
shall  take  out  permits  before  doing 
business  in  that  state,  and  shall  not  be 
allowed  to  exercise  the  right  of  emi- 
nent domain,  or  other  corporate  priv- 
ileges, unless  they  take  out  such  per- 
mit, and  that  if  any  such  foreign  cor- 


poration, when  sued  in  the  state  courts 
of  that  state,  removes  the  cause  to  a 
federal  court,  on  the  ground  of  local 
prejudice  or  nonresidence,  it  shall  for- 
feit its  permit,  and  no  new  one  shall  be 
issued  for  the  space  of  three  months, 
held  not  a  regulation  of  commerce  be- 
tween the  states.  Goodrel  v.  Kreich- 
baum  (1886)  70  Iowa,  362,  30  N.  W. 
872. 

Laws  Kan.  1913,  c  135,  requiring  a 
foreign  corporation  to  file  annual  state- 
ments and  pay  an  annual  fee  as  a  con- 
dition to  doing  business  in  the  state, 
does  not  apply  to  corporations  engaged 
solely  in  interstate  commerce,  and,  as 
to  those  doing  both  local  and  inter- 
state business,  relates  only  to  the  con- 
ditions on  which  intrastate  business 
may  be  done.  State  v.  Sessions  (1915) 
147  P.  789.  95  Kan.  272. 

That  Laws  Kan.  1913,  c.  135,  Im- 
poses on  a  domestic  corporation  a  fran- 
chise tax  measured  by  its  capital  stock, 
though  a  large  part  of  its  business 
consists  of  interstate  commerce,  does 
not  render  the  statute  invalid.  Kansas 
City.  Ft.  S.  &  M.  Ry.  Co.  v.  Sessions 
(1915)  147  P%  791,  95  Kan.  261. 

The  states  have  the  power  to  im- 
pose upon  foreign  corporations  a  priv- 
ilege tax,  without  subjecting  domestic 
corporations  to  the  same  burden. 
Commonwealth  v.  Milton  (1851)  51  Ky. 
(12  B.  Mon.)   212,  54  Am.  Dec.  522. 

St  Mass.  1909,  c  490,  pt  3,  §  56, 
imposing  an  excise  tax  on  foreign  cor- 
porations, held  not  an  interference 
with  interstate  commerce.  S.  S.  White 
Dental  Mfg.  Co.  v.  Commonwealth 
(1912)  98  N.  E.  1056,  212  Mass.  35. 

Under  circumstances,  held,  that  the 
interstate  and  intrastate  business  of  a 
foreign  corporation  could  be  reason- 
ably separated,  so  that  an  excise  tax 
could  be  legally  imposed  on  the  latter. 
Id. 

Foreign  Corporation  Tax*  Law  Mass. 
1909,  imposing  an  excise  upon  foreign 
corporations,  does  not  apply  to  those 
solely  engaged  in  foreign  commerce, 
although  it  be  a  commercial  business. 
Marconi  Wireless  Telegraph  Co.  of 
America  v.  Commonwealth  (1914)  106 
N.  E.  310,  218  Mass.  558. 

A  foreign  corporation  which  main- 
tained a  local  office,  from  whence  sales- 
men were  sent  to  take  orders  for  the 
benefit  of  its  wholesale  customers,  and 
from  which  small  orders  were  filled, 
held  not  engaged  wholly  in  interstate 
commerce  and  subject  to  Foreign  Cor- 
poration Tax  Law  of  1909.    Id. 

A  foreign  holding  company  which 
maintained  a  local  office,  held  not  en- 
gaged in  interstate  commerce  and  to 
be  subject  to  the  Foreign  Corporation 
Tax  Law  of  1909.    Id. 

A  foreign  mining  company  which 
maintained  a  Boston  office  held  not  en- 
gaged in  interstate  commerce,  and  to 
be  subject  to  the  excise  prescribed  by 
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Foreign  Corporation  Tax  Law  of  1909. 
Id. 

A  foreign  corporation  engaged  in  the 
automobile  business,  which  maintained  a 
local  sales  and  repair  office,  held  not 
wholly  engaged  in  interstate  commerce 
and  subject  to  Foreign  Corporation 
Tax  Law  of  1909.    Id. 

A  foreign  corporation  which  main- 
tained a  local  office  held  not  engaged 
in  local  business,  and  hence  not  subject 
to  Foreign  Corporation  Tax  Law  of 
1909.     Id. 

Where  a  foreign  corporation  which 
does  an  interstate  commerce  business 
within  the  state  also  does  a  domestic 
business,  the  state  may  levy  an  excise 
tax  upon  it    Id. 

Where  a  foreign  corporation  does 
both  an  intrastate  and  interstate  busi- 
ness, an  excise  tax  levied  by  the  state 
upon  its  intrastate  business  is  not  in- 
valid, because  the  profit  on  the  intra- 
state business  alone  is  not  sufficient  to 
meet  it    Id. 

A  foreign  corporation  which  main- 
tained a  local  office  held  not  wholly 
engaged  in  interstate  commerce,  and 
hence  subject  to  the  excise  tax  imposed 
by  Foreign  Corporation  Tax  Law  of 
1909.     Id. 

A  foreign  corporation  which  main- 
tained a  local  sales  office,  where  re- 
pair parts  were  kept  and  sold,  held  not 
wholly  engaged  in  interstate  commerce 
and  subject  to  Foreign  Corporation  Tax 
Law  of  1909.     Id. 

Laws  Mich.  1893,  No.  79,  requiring 
corporations  to  pay  a  franchise  fee,  and 
declaring  all  contracts  made  by  them 
void,  until  such  be  paid,  is,  as  applied 
to  foreign  corporations  selling  goods 
in  the  state  through  itinerant  agents, 
unconstitutional,  in  that  it  imposes  a 
restraint  on  interstate  commerce.  Coit 
&  Co.  v.  Sutton  (1894)  102  Mich.  324, 
60  N.  W.  390,  25  L.  R.  A.  819. 

Pub.  Acts  Mich.  1893,  No.  79,  in  pro- 
viding that  every  foreign  corporation 
which  shall  hereafter  be  permitted  to 
transact  business  in  this  state  shall 
pay  a  franchise  fee,  does  not  violate  the 
interstate  commerce  clause.  Moline 
Plow  Co.  v.  Wilkinson  (1896)  105 
Mich.  57,  62  N.  W.  1119. 

The  provision  in  Rev.  St  Mo.  1899; 
|  1025  (Ann.  St  1906,  p.  888),  which 
requires  a  foreign  corporation,  carrying 
on  solely  interstate  commerce  in  Mis- 
souri,, to  make  out,  deliver,  and  file  with 
the  Secretary  of  State  a  statement  as 
to  its  property  and  business  within  the 
state  and  to  pay  a  license  tax  thereon, 
is  unconstitutional  International  Text- 
Book  Co.  v.  Gillespie  (Mo.  1910)  129  3. 
W.  922. 

Rev.  Codes  Mont.  §  165,  imposing  cer- 
tain graduated  charges,  based  upon  the 
amount  of  capital  stock  of  the  corpora- 
tion, to  be  collected  by  the  Secretary 
of  State,  for  the  filing  of  each  certified 
copy  or  article  of  incorporation  of  any 
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foreign  corporation,  held  unconstitution- 
al as  imposing  a  burden  on  interstate 
commerce,  when  applied  to  foreign  in- 
terstate corporations.'  Chicago,  M.  & 
St  P.  Ry.  Co.  v.  Swindlehurst  (Mont 
1913)  130  P.  966. 

The  New  Jersey  tax  law  of  1884,  pro- 
viding that  "all  other  corporations  un- 
der the  laws  of  this  state"  shall  pay  a 
certain  yearly  license  fee  or  tax,  but 
excepting  from  the  provisions  of  the 
act  manufacturing  or  mining  companies 
doing  business  in  the  state,  is  not  an  un- 
constitutional interference  with  inter- 
state commerce,  as  it  is  a  mere  modi- 
fication of  the  corporation  act  to  the 
extent  of  limiting  the  privileges  there- 
by conferred  to  manufacturing  compa- 
nies who  are  incorporated  and  do  busi- 
ness in  the  state.  State  v.  Underground 
Cable  Co.  (N.  J.  Ch.  1889)  18  AtL  581. 

A  yearly  franchise  tax,  imposed  upon 
a  company  as  the  price  of  the  right  and 
privilege  of  being  a  corporation,  may  be 
exacted  by  the  state  granting  the  fran- 
chise, no  matter  how  the  corporate 
property  may  be  invested  or  employed, 
or  where  it  may  be  situate,  though  it 
may  be  engaged  in  interstate  and  for- 
eign commerce.  Honduras  Commercial 
Co.  v.  State  Board  of  Assessors  (1892) 
54  N.  J.  Law  (25  Vroom)  278,  23  Atl. 
668. 

The  federal  constitution  will  not  in- 
validate a  state  tax  upon  a  corporation 
having  power  to  engage  in  foreign  or  in- 
terstate commerce,  unless  it  is  actual- 
ly engaged  in  such  commerce.     Id. 

Act  N.  J.  April  18,  1884  (Supp.  Re- 
vision, p.  1016),  imposing  an  annual 
license  fee  on  certain  corporations,  im- 
poses such  fee  on  the  right  of  the  com- 
pany to  exist  in  corporate  form,  regard- 
less of  the  powers  it  may  exercise 
under  such  form,  and  hence  is  constitu- 
tional, even  as  against  a  domestic  cor- 
poration created  for  the  purpose  of  en- 
gaging in  commerce  with  an  adjoining 
state.  Lumberville  Delaware  Bridge 
Co.  v.  State  Board  of  Assessors  (1893) 
65  N.  J.  Law  (26  Vroom)  529,  26  Atl. 
711. 

Corp.  Tax  Act  N.  J.  1888  (Supp.  Re- 
vision, p.  1016),  applied  to  foreign  pipe- 
line companies  engaged  in  the  trans- 
portation of  oil  from  points  in  Penn- 
sylvania and  New  York  to  points  in 
New  Jersey,  is  not  an  interference  with 
interstate  commerce.  Tide  Water  Pipe 
Co.  v.  State  Board  of  Assessors  (1895) 
57  N.  J.  Law  (28  Vroom)  516,  31  Atl. 
220. 

The  tax  provided  for  by  Laws  N.  Y. 
1SS0,  c.  542,  S  3,  as  amended  by  Laws 
1881,  c.  361,  providing  that  "every  cor- 
poration, joint- stock  company,  or  asso- 
ciation whatever,  now  or  hereafter  in- 
corporated or  organized  under  any  law 
of  this  state,  *  *  *  and  doing  busi- 
ness in  this  state"  shall  pay  a  certain 
tax  on  its  corporate  franchise,  to  be 
computed  on  its  capital  stock  or  divi- 
dends, is  not  an  unconstitutional  inter- 
ference with  foreign  or  interstate  com- 
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merce.     People  t.  Wemple  (1889)  117 
N.  Y.  136,  22  N.  B.  1046. 

The  imposition  of  a  tax  on  foreign 
corporations  doing  business  in  the  state 
(Laws  N.  X.  1880,  c  542,  I  3)  is  not 
an  interference  with  interstate  com- 
merce, and  is  therefore  not  unconsti- 
tutional. People  v.  Wemple  (1891)  61 
Hun,  83,  15  N.  T.  Supp.  446. 

The  license  tax  and  franchise  tax  im- 
posed on  foreign  corporations  for  the 
privilege  of  doing  business  in  the  state, 
based  on  the  amount  of  capital  em- 
ployed therein,  are  not  a  burden  on  in- 
terstate commerce,  notwithstanding  the 
capital  is  used  in  a  business  which  in 
its  nature  constitutes  commerce  between 
the  states.  People  v.  Glynn  (1908)  109 
N.  Y.  Supp.  868,  125  App.  Div.  328. 

The  state  may  tax  a  corporation  on 
its  special  franchises,  granted  to  it  by 
the  state,  or  by  authority  from  the  state 
wholly  within  its  limits,  though  the 
corporation  is  engaged  in  interstate 
commerce,  because  the  tax  is  not  on  the 
business  of  the  corporation.  People  v. 
State  Board  of  Tax  Com'rs  (1911)  121 
N.  Y.  Supp.  918,  143  App.  Div.  26. 

Whether  a  state  statute  providing  a 
license  fee  for  foreign  corporations 
based  upon  the  whole  amount  of  capital 
stock,  whether  employed  within  the 
state  or  not,  violates  the  United  States 
Constitution,  is  a  federal  question,  and 
a  holding  of  the  United  States  Supreme 
Court  is  controlling  on  the  state  courts. 
Hirschfeld  v.  McCullagh  (Or.  1913)  130 
P.  1131,  affirming  judgment  on  rehear- 
ing (19l£)  127  P.  541. 

The  state  may  exclude  foreign  cor- 
porations from  its  limits  by  the  imposi- 
tion of  an  exorbitant  license  tax.  Com* 
monwealth  v.  Standard  Oil  Co.  (1882) 
101  Pa.  St  119. 

If  a  corporation,  although  engaged  in 
the  business  of  interstate  commerce,  so 
carries  on  its  business  as  to*  justify  at 
the  hands  of  any  municipality  a  police 
supervision  of  the  property  and  instru- 
mentalities used  therein,  the  municipal- 
ity is  not  bound  to  furnish  such  super- 
vision for  nothing,  and  may,  in  addition 
to  ordinary  property  taxation,  subject 
the  corporation  to  a  charge  for  the  ex- 
pense of  the  supervision.  Borough  of 
Norwood  v.  Western  Union  TeL  Co. 
(1904)  25  Pa.  Super.  Ct  406. 

A  state  can  impose  a  tax  on  the  priv- 
ilege of  a  foreign  corporation  to  do 
business  within  the  state,  measured  by 
the  capital  or  receipts  on  property  used 
by  the  corporation  in  interstate  com- 
merce. Atlas  Powder  Co.  v.  Goodloe 
(1915)  175  S.  W.  547,  131  Tenn.  490. 

Acts  Tenn.  1909,  c.  504,  imposing  a 
privilege  tax  on  a  foreign  corporation 
manufacturing  and  selling  goods  in  in- 
terstate commerce,  held  not  a  regulation 
of  interstate  commerce,  contrary  to 
Const  art.  1,  $  8.    Id. 

For  a  foreign  corporation  to  sell 
goods,  and  ship  them  into  the  state,  is 
a  matter  of  interstate  commerce,  and 
not  subject  to  the  state  statute  requir- 


ing permits  for  foreign  corporations  to 
do  business  in  the  state.  Lewis  v.  W. 
B.  Irby  Cigar  &  Tobacco  Co.  (Tex. 
Civ.  App.  1898)  45  S.  W.  476. 

Sayles*  Rev.  Civ.  St  Tex.  1897,  art 
52431,  provides,  inter  alia,  that  every 
foreign  corporation  doing  "business  in 
the  state,  which  fails  to  pay  annually 
a  specified  franchise  tax,  shall  forfeit 
its  right  to  do  business  in  the  state, 
and  shall  be  denied  the  right  to  sue 
or  defend  in  any  of  the  courts  of  the 
state.  Held,  that  the  act  is  unconstitu- 
tional and  void,  in  so  far  as  it  attempts 
to  tax  interstate  commerce.  Woessner 
v.  EL  T.  Cottam  &  Co.  (1898)  47  S.  W. 
678,  19  Tex.  Civ.  App.  611. 

Though  a  foreign  corporation  violates 
Bev.  St.  Tex.  1911,  art.  1314,  prohibit- 
ing such  a  corporation  from  doing 
business  unless  it  obtain  a  permit,  etc., 
it  may  sue  on  a  contract  if  its  execu- 
tion and  performance  constitute  inter- 
state commerce.  York  Mfg.  Co.  v.  Col- 
ley  (Tex.  Civ.  App.  1915)  172  S.  W. 
206. 

Where  a  foreign  corporation  which 
did  an  interstate  business  was  as  a 
condition  precedent  to  doing  business, 
within  the  state  required  to  pay  a  li- 
cense tax  on  its  entire  corporate  stock, 
held,  that  such  license  was  not  an  im- 
position on  interstate  commerce.  Gen- 
eral By.  Signal  Co.  v.  Commonwealth 
(Va.  1916)  87  S.  E.  598. 

A  foreign  corporation  held  entitled  to 
enforce  a  guaranty  contract  in  this 
state  as  a  contract  pertaining  to  inter- 
state commerce,  though  it  had  not  se- 
cured a  license  pursuant  to  St  Wis. 
1913,  §  1770b.  International  Text- 
Book  Co.  v.  Mabbott  (1915)  150  N.  W. 
429,  159  Wis.  423. 

217.  —  Telegraph  and  telephone 
companies. — Where  a  telegraph  com- 
pany is  doing  the  business  of  transmit- 
ting messages  between  different  states, 
and  has  accepted  and  is  acting  under 
the  telegraph  law  passed  July  24,  1866, 
no  state  within  which  it  sees  fit  to  es- 
tablish an  office  can  impose  upon  it  a 
license  tax,  or  require  it  to  take  out  a 
license  for  the  transaction  of  such 
business.  Leloup  v.  Port  of  Mobile 
(1888)  127  U.  S.  640,  8  Sup.  Ct  1380, 
32  L.  Ed.  311. 

Where  a  tax  levied  by  a  state  upon 
a  telegraph  company  consists  of  taxes 
on  messages  between  points  within  the 
state  and  on  messages  between  points 
out  of  the  state  and  points  in  the  state, 
and  on  messages  between  points  in  dif- 
ferent states,  but  passing  through  the 
state,  and  the  record  discloses  the 
amount  assessed  on  each  class,  no  re- 
covery can  be  had,  except  in  respect  to 
messages  transmitted  wholly  within  the 
state.  Western  Union  Tel.  Co.  v.  Com- 
monwealth of  Pennsylvania  (1888)  9 
Sup.  Ct  6,  128  U.  S.  39,  32  L.  Ed. 
845,  following  Batterman  v.  Western 
Union  Tel.  Co.  (1888)  8  Sup.  Ct  1127, 
127  U.  S.  411,  82  L.  Ed.  229. 

An  ordinance  compelling  a  telegraph 
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company  to  pay  fiv*  dollars  per  annum 
for  every  pole  within  the  city  "for  the 
privilege  of  using  the  streets,  alleys, 
and  public  places"  is  a  charge  in  the 
nature  of  a  rental,  and  is  not  a  privi- 
lege or  license  tax,  which  would  be  in- 
valid as  applied  to  a  corporation  doing 
interstate  business.  City  of  St.  Louis 
v.  Western  Union  Tel.  Co.  (1893)  148 
TT.  S.  92,  13  Sup.  Ct  485,  37  L.  Ed. 
380,  reversing  (C.  C.  1889)  39  Fed.  59. 

A  license  tax  imposed  by  a  city  upon 
telegraph  companies  "for  business  done 
exclusively  within  the  city,  *  *  • 
and  not  including  any  business  done  to 
or  from  points  without  the  state"  or 
"for  the  United  States,"  is  not  invalid 
as  applied  to  a  company  partly  engag- 
ed in  transmitting  interstate  messages, 
and  which  has  accepted  the  provisions 
of  the  act  of  July  24,  1866,  and  thereby 
become  an  agency  of  the  United  States. 
Postal  Tel.  Cable  Co.  v.  City  Council 
of  Charleston  (1894)  153  U.  S.  692,  14 
Sup.  Ct.  1094,  38  L.  Ed.  871,  affirming 
(C.  C.  1893)  56  Fed.  419. 

A  state  privilege  tax  of  a  certain 
amount  per  mile  of  wires  operated 
within  the  state,  imposed  on  all  tele- 
graph companies  therein  operating,  in 
lieu  of  all  other  state,  county,  and  mu- 
nicipal taxes,  and  amounting  to  less 
than  the  ordinary  ad  valorem  tax,  is 
substantially  a  mere  tax  on  property, 
to  which  a  foreign  corporation  operat- 
ing within  the  state  is  subject,  notwith- 
standing it  is  engaged  in  interstate 
commerce,  and  has  accepted  the  rights 
conferred  on  telegraph  companies  by 
R.  S.  J  5263,  Comp.  St.  $  10072.  Pos- 
tal Telegraph  Cable  Co.  v.  Adams 
(1895)  155  U.  S.  688,  15  Sup.  Ct.  268, 
360,  39  L.  Ed.  311,  affirming  (1893) 
71  Miss.  555,  14  South.  36,  42  Am.  St 
Rep.  476. 

An  ordinance  imposing  a  license  fee 
on  telegraph  poles  and  wires  within  the 
limits  of  the  municipality  is  not  obnox- 
ious to  the  commerce  clause,  when  ap- 
plied to  poles  and  wires  used  for  inter- 
state business,  although  it  yields  a  re- 
turn in  excess  of  the  amount  necessary 
to  reimburse  the  municipality  for  the 
cost  of  supervision  and  inspection. 
Western  Union  Tel.  Co.  v.  New  Hope 
(1903)  23  Sup.  Ct  204,  205,  187  U.  S. 
419,  47  L.  Ed.  240,  affirming  judgment 
Borough  of  New  Hope  v.  Western  Un- 
ion TeL  Co.  (1901)  16  Pa.  Super.  Ct 

306. 

A  telegraph  company,  though  engag- 
ed in  interstate  commerce,  may  be  com- 
pelled by  a  municipality  to  pay  a  rea- 
sonable license  fee  for  the  enforcement 
of  local  government  supervision  of  its 
poles  and  wires.  Atlantic  &  P.  Tel. 
Co.  v.  Philadelphia  (1903)  23  Sup.  Ct 
817,  819,  190  U.  S.  160,  47  L.  Ed.  995. 

A  judgment  of  a  state  court  in  an 
action  to  recover  license  fees  on  poles 
and  wires  of  an  interstate  telegraph 
company,  which  awards  to  a  municipal- 
ity a  considerably  less  sum  than  was 
due   if    the    ordinance    imposing   such 

(13432) 


fees  was  valid,  being  for  the  same  sum 
found  to  be  due  by  the  verdict  of  the 
jury  to  whom  the  question  of  the  rea- 
sonableness of  the  ordinance  had  been 
submitted  for  the  court's  guidance, 
with  directions  to  give  a  verdict  for  the 
full  sum  if  they  thought  the  ordinance 
was  reasonable,  otherwise  to  find  for 
defendant,  will,  on  writ  of  error  from 
the  Supreme  Court  of  the  United 
States,  be  held  illegal  and  void  because 
based  upon  an  exercise  of  the  police 
power  which  the  court  and  jury  by 
their  action  must  be  deemed  to  have 
determined  to  be  unreasonable,  and 
therefore  invalid.  Postal  Telegraph- 
Cable  Co.  v.  Taylor  (1901)  24  Sup.  Ct 
208,  210,  192  U.  S.  55,  48  L.  Ed.  338. 

The  exaction  from  a  foreign  tele- 
graph company  for  the  benefit  of  the 
permanent  school  fund,  under  the  au- 
thority of  Gen.  St  Kan.  1901,  §  1261, 
of  a  "charter  fee"  of  a  given  per  cent 
of  its  entire  authorized  capital  stock, 
as  a  condition  of  continuing  to  do  local 
business  in  the  state,  is  invalid  under 
the  commerce  clause  of  the  federal 
Constitution,  as  necessarily  amounting 
to  a  burden  and  tax  on  the  company's 
interstate  business  and  on  its  property 
located  or  used  outBide  the  state. 
Western  Union  Telegraph  Co.  v.  Kan- 
sas ex  rel.  Coleman  (1910)  30  Sup.  Ct 
190,  216  U.  S.  1,  54  L.  Ed.  355,  revers- 
ing decree  State  v.  Western  Union 
Telegraph  Co.  (1907)  90  Pac  299,  75 
Kan.  609. 

An  illegal  burden  on  the  interstate 
business  of  a  foreign  telegrtfph  com- 
pany, as  well  as  a  tax  on  its  property 
beyond  the  jurisdiction  of  the  state,  is 
imposed  by  Laws  Ark.  1907,  p.  744, 
under  which  such  company,  as  a  con- 
dition of  continuing  to  do  a  local  busi- 
ness in  the  state,  and  of  escaping  the 
heavy  penalties  therein  prescribed, 
must  pay  a  given  amount,  based  on  all 
its  capital  stock,  merely  for  filing  its 
articles  of  incorporation  with  the  Sec- 
retary of  State.  Ludwig  v.  Western 
Union  Tel.  Co.  (1910)  30  Sup,  Ct.  280, 
284,  216  U.  S.  146,  54  L.  Ed.  423,  af- 
firming decree  Chicago,  R.  I.  &  P.  Ry. 
Co.  v.  Ludwig  (C.  C.  1907)  156  Fed. 
152. 

A  city  license  tax  on  right  of  inter- 
state telegraph  company  to  do  local 
business  does  not  impose  unconstitu- 
tional burden  on  its  interstate  business 
because  its  intrastate  business  was 
done  at  the  loss  of  86  cents.  Williams 
v.  City  of  Talladega  (1912)  33  Sup. 
Ct  116,  226  U.  S.  404,  57  L.  Ed.  275, 
reversing  judgment  (1909)  51  So.  330, 
164  Ala.  633. 

Pub.  St.  Mass.  c  13,  f  40,  providing 
for  the  taxation  of  railroad  and  tele- 
graph companies,  is  not  a  regulation 
of  interstate  commerce.  Attorney  Gen- 
eral v.  Western  Union  TeL  Co.  (C.  ft 
1887)  33  Fed.  129,  appeal  dismissed 
(1892)  12  Sup.  Ct  239,  145  U.  S.  628, 
36  L.  Ed.  854. 

Telegraphs  are  instruments  of  inter- 
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state  commerce,  and,  at  defendant's 
lines  in  the  city  of  St.  Lotus  are  used 
to  transmit  messages  to  all  parts  of 
the  United  States,  neither  the  state 
nor  the  city  can  impose  a  privilege  or 
license  tax  on  defendant.  City  of  St 
Louis  y.  Western  Union  Tel.  Go.  (G. 
G.  1889)  89  Fed.  59. 

The  city  of  Philadelphia  has  no  pow- 
er to  impose  pole  and  wire  taxes  upon 
a  telegraph  company  doing  interstate 
business,  in  excess  of  the  reasonable 
expense  to  the  city  of  the  inspection 
and  regulation  thereof.  City  of  Phila- 
delphia v.  Western  Union  Tel.  Co.  (C. 
G.  1897)  82  Fed.  797. 

A  telegraph  company  by  its  accept* 
ance  of  Act  July  24,  1866,  c.  230,  14 
Stat  221,  permitting  such  companies 
to  construct  and  operate  their  lines 
over  any  portion  of  the  public  domain 
and  any  military  or  post  road  of  the 
United  States,  derives  no  rights  there- 
from which  exempts  it  from  taxation 
by  a  state  other  than  that  in  which  it 
is  incorporated  in  the  same  manner  in 
which  other  foreign  corporations  doing 
business  in  the  state  are  taxed,  and  ft 
is  immaterial  that  the  tax  imposed  is 
designated  by  the  state  statute  as  a 
franchise  tax.  Western  Union  Tele- 
graph Co.  v.  Wright  (C.  O.  1908)  15& 
Fed.  1004. 

A  city  ordinance  imposing  a  license 
tax  on  telegraph  companies  for  the 
privilege  of  doing  business  in  the  city 
held  not  invalid,  as  imposing  a  burden 
on  interstate  commerce.  Postal  Tele- 
graph Co.  v.  City  of  Portland  (D.  C. 
1915)  228  Fed.  254. 

A  license  tax  on  telegraph  companies 
having  an  agent  within  the  state,  though 
receiving  and  transmitting  messages 
from  and  to  other  states,  is  not  an  un- 
constitutional regulation  of  interstate 
commerce.  City  of  Mobile  v.  Leloup 
(1884)  76  Ala.  401. 

A  city  ordinance  requiring  telegraph 
companies  engaged  in  business  within 
the  state  in  which  such  city  is  located, 
and  which  have  a  place  of  business  in 
such  city,  to  pay  a  license  tax,  is  valid, 
\p.  that  it  can  be  enforced  without  in- 
terfering with  or  violating  any  rights 
such  companies  may  have  under  the  in- 
terstate commerce  law.  Moore  v.  City 
of  Eufaula  (1892)  97  Ala.  670,  11 
South.  921. 

An  ordinance  of  the  city  of  Miami, 
imposing  a  license  tax  on  telegraph 
companies,  held  to  relate  solely  to  in- 
trastate business  done  in  the  city,  and 
hence  not  in  conflict  with  federal  law. 
Ferguson  v.  McDonald  (1913)  63  So. 
915,  66  Fla.  494. 

That  a  telegraph  company  was  engag- 
ed in  sending  interstate  and  govern- 
mental messages  did  not  exempt  an 
agent  of  the  company  from  arrest  for 
a  violation  of  a  city  ordinance  imposing 
a  license  tax.    Id. 

A  city  ordinance  made  under  the  tax- 
ing power  imposing  a  tax  on  telegraph 
companies  on  business  done  within  the 
city,  and  not  including  business  done 


to  and  from  points  without  the  state, 
and  not  including  any  business  done 
for  the  United  States,  does  not  levy  a 
tax  on  interstate  business,  and  is  not 
an  interference  with  interstate  com- 
merce. Atlantic  Postal  Telegraph-Ca- 
ble Co.  v.  City  of  Savannah  (1909)  65 
S.  E.  184,  133  Ga.  66. 

A  tax  by  city  ordinance  of  $100  on 
every  telegraph  company  doing  business 
within  the  city  or  in  lieu  thereof  $2  for 
each  pole  within  the  city,  which  affects 
the  entire  business  of  the  companies, 
both  interstate  and  domestic,  is  void  as 
to  a  company  doing  interstate  business. 
Postal  Telegraph-Cable  Co.  v.  City  of 
Cordele  (Ga.  1912)  76  S.  E.  744. 

The  act  of  the  Kentucky  legislature 
providing  that  telegraph  companies 
within  the  state  shall  pay  a  yearly  tax 
of  $1  per  mile  for  the  line  of  poles  and 
first  wire,  and  50  cents  for  each  addi- 
tional wire,  is  void,  as  a  regulation  of 
interstate  commerce.  Commonwealth 
v.  Smith  (1891)  92  Ky.  38,  17  S.  W. 
187. 

A  foreign  wireless  company  held  en- 
gaged wholly  in  interstate  commerce  and 
not  subject  to  the  excise  tax  imposed 
by  Foreign  Corporation  Tax  Law  Mass. 
1909.  Marconi  Wireless  Telegraph  Co. 
of  America  v.  Commonwealth  (1914) 
106  N.  E.  310,  218  Mass.  558. 

PoL  Code  Mont.  §  4071,  as  amended 
by  Act  March  6,  1897,  providing  that 
every  corporation  "doing  business  in 
this  state"  as  a  telephone  company 
must  pay  a  license,  in  each  county 
where  such  business  is  transacted,  of 
75  cents  per  year  on.  each  instrument  in 
use,  is  not  invalid  as  regards  a  tele- 
phone company  doing  business  within 
the  state,  also  engaged  in  interstate 
traffic,  the  statute  being  intended  only 
to  apply  to  instruments  used  solely  in 
business  within  the  state.  State  v. 
Rocky  Mountain  Bell  Tel.  Co.  (1903) 
71  P.  311,  27  Mont.  394. 

Where  an  agreed  statement  states 
that  assessment  on  the  franchise  of  a 
telegraph  company  represents  the  valu- 
ation on  the  right  or  privilege  of  car- 
rying on  "the  said  telegraph  business 
within  the  said  county,"  the  business 
having  been  described  as  including  in- 
terstate private  messages,  intrastate 
private  messages,  and  government  mes- 
sages, interstate  and  intrastate,  the  as- 
sessment includes  interstate  business 
and  government  messages,  and,  no  sep- 
arate valuation  being  fixed  on  the  right 
to  do  intrastate  private  business  only, 
the  entire  assessment  is  void.  State  v. 
Western  Union  Telegraph  Go.  (1911) 
117  P.  93,  43  Mont.  445. 

The  imposition  of  an  occupation  tax  on 
a  telegraph  company,  a  part  of  whose 
business  is  carried  on  wholly  within  the 
state,  is  not  an  interference  with  in- 
terstate commerce.  Western  Union 
Tel.  Co.  v.  City  of  Fremont  (1894) 
89  Neb.  692,  58  N.  W.  415,  26  L.  R. 
A.  698. 

A  city  ordinance  imposing  a  tax  on 
the  business  of  a  telegraph  company  ex- 
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clusively  within  the  state  hi  not  in  vio- 
lation of  the  interstate  commerce 
clause.  Western  Union  TeL  Oo.  v.  City 
of  Fremont  (1886)  43  Neb.  499,  61  N. 
W.  724,  26  L  R.  A.  706,  affirming 
(1894)  39  Neb.  692,  68  N.  W.  416. 

A  village  occupation  tax  on  telegraph 
companies  should  not  include  any  inter- 
state business  or  business  of  the  gov- 
ernment transacted  by  such  company. 
Western  Union  TeL  Co.  v.  Village  of 
Wakefield  (1903)  96  N.  W.  669,  69 
Neb.  272. 

License  fees  imposed  by  a  city  on  tel- 
egraph poles  and  wires  within  its  limits 
do  not  violate  the  interstate  commerce 
clause.  City  of  Philadelphia  v.  Postal 
Tel.  Cable  Co.  (1893)  66  Hun,  633,  67 
Hun,  21,  21  N.  X.  Supp.  656. 

City  ordinances  imposing  an  annual 
charge  on  the  poles  and  wires  of  a  tel- 
egraph company  within  the  city  are  not 
regulations  of  interstate  commerce. 
City  of  Philadelphia  v.  American  Union 
Tel.  Co.  (1895)  167  Pa.  St.  406,  81  AtL 
628. 

The  allegation  that  the  imposition  of 
a  license  tax  on  telegraph  poles  is  a 
regulation  of  interstate  commerce,  with- 
in constitutional  prohibition,  is  no  de- 
fense to  the  tax,  a  city  being  entitled  to 
levy  such  tax  for  inspection  purposes; 
Borough  of  North  Braddock  v.  Central 
District  &  Printing  Tel.  Co.  (1899)  11 
Pa.  Super.  Ct  24. 

A  city  of  the  third  class  has  power  to 
impose  by  ordinance  an  annual  license 
tax  on  a  telephone  company,  though 
such  company  is  engaged  in  both  local 
and  interstate  commerce  business,  if 
there  is  nothing  in  the  language  of  the 
ordinance  indicating  a  municipal  inten- 
tion to  tax  interstate  commerce.  Johns- 
town v.  Central  District  &  Printing 
Telegraph  Co.  (1903)  23  Pa.  Super.  Ct. 
381. 

Telegraph  companies  are  subject  to 
pay  legitimate  occupation  taxes  to  the 
state,  and  such  taxes  upon  business 
done  in  part  without  the  state  are  not 
invalid,  as  a  regulation  of  interstate 
commerce.  Western  Union  Tel.  Co.  ▼. 
State   (1881)  56  Tex.  314. 

A  city  council  has  no  authority  to 
pass  an  ordinance  levying  a  license  fee 
for  telephone  instruments  in  the  city 
which  are  used  by  a  telephone  compa- 
ny for  the  purpose  of  carrying  on  inter- 
state business  of  the  company.  City  of 
Ogden  City  v.  Crossman  (1898)  53  P. 
985,  17  Utah,  66. 

There  is  nothing  in  the  laws  of  the 
state  or  the  United  States  which  for- 
bids a  reasonable  tax  by  a  municipal 
corporation  upon  a  foreign  telegraph 
company  having  an  agency  located  and 
doing  business  in  the  city.  Western 
Union  Tel.  Co.  v.  Richmond  (Va.  1875) 
26  Grat.  1. 

A  city  ordinance  imposing  a  license 
tax  on  a  foreign  corporation  operating 
a  system  of  lines  extending  through  the 
several  states,  which  is  not  confined  to 
business  done  exclusively  within  the  city 
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and  state,  bat  which  recites  that  it  is 
in  lieu  of  an  ad  valorem  tax  on  the 
property  of  the  company  located  in  the 
city,  and  which  exceeds  the  amount 
which  could  be  levied  thereon  under  the 
city  property  tax  law,  and  which  makes 
the  payment  thereof  a  condition  preced- 
ent to  the  company's  right  to  do  busi- 
ness in  the  city,  is  a  state  regulation  of 
interstate  commerce,  and  void.  Postal 
TeL  Cable  Co.  v.  City  of  Bichmond 
(1901)  87  S.  E.  789,  99  Va.  102,  3  Va. 
Sup.  Ct  Rep.  39,  86  Am.  St.  Rep.  877. 

Norfolk  City  Ordinance  No.  126  pro- 
vides that  any  corporation  engaged  in 
sending  telegrams  to  or  from  the  city 
of  Norfolk  to  or  from  points  within  the 
state  of  Virginia,  excepting  telegrams 
sent  to  or  received  by  the  government 
of  the  United  States  or  of  the  state  or 
its  agents  or  officers,  shall  pay  a  li- 
cense tax  of  $250,  and  in  addition  $1 
for  each  pole,  and  $1  for  each  100  feet 
of  conduits  on  the  streets  or  alleys  of 
the  city  owned  by  such  person  or  cor- 
poration. Ordinance  No.  138  declares 
that  nothing  contained  therein  shall  be 
construed  as  imposing  a  license  tax  on, 
or  otherwise  regulating  or  restricting, 
foreign  or  interstate  commerce,  and 
any  business  or  portion  thereof  which 
is  embraced  in  the  term  "interstate 
commerce"  or  in  the  term  "foreign 
commerce."  Held,  that  ordinance  No. 
126  only  attempted  to  license  state  busi- 
ness, and  was,  therefore,  not  in  viola- 
tion of  the  interstate  commerce  clause. 
Postal  TeL  Cable  Co.  v.  City  of  Nor- 
folk (1903)  43  S.  B.  207,  101  Va.  125. 

Evidence  held  insufficient  to  show 
that  a  license  tax  upon  the  intrastate 
business  of  a  telegraph  company  was 
an  illegal  burden  on  interstate  com- 
merce. Postal  Telegraph-Cable  Co.  of 
Norfolk  v.  City  of  Norfolk  (Va  1916) 
87  S.  E.  555. 

218.  —  Express  companies.— Act 
Ey.  March,  1860,  as  amended  by  Act 
1866,  requiring  the  agent  of  a  foreign 
express  company  doing  business  in  the 
state  to  pay  a  license  fee  of  five  dol- 
lars, and  deposit  with  the  auditor  a 
statement  of  the  company's  assets  and 
liabilities,  showing  that  it  has  an  ac- 
tual capital  of  at  least  $150,000,  is  un- 
constitutional, as  an  interference  with 
interstate  commerce,  in  so  far  as  it 
applies  to  companies  transporting  goods 
between  points  in  the  state  and  points 
in  other  states,  though  the  company 
may  also  transport  between  points 
within  the  state.  Crutcher  v.  Kentucky 
(1891)  11  Sup.  Ct  851,  141  U.  S.  47, 
35  L.  Ed.  649,  reversing  (1889)  12  S. 
W.  141,  89  By.  6. 

A  statute  which  in  effect  imposes  a 
license  tax  on  express  companies  doing 
any  local  business,  but  none  on  those 
doing  interstate  business  only,  is  not 
void  as  regulating  interstate  commerce. 
Osborne  v.  Florida  (1897)  17  Sup.  Ct 
214,  164  U.  S.  650,  41  L.  Ed.  586,  af- 
firming (1894)  14  South.  588,  33  Fla. 
162,  25  L.  B.  A.  120,  89  Am.  St  Bep. 
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99;  United  States  Exp.  Co.  t.  Hem- 
mingway  (C.  C.  1889)  39  Fed.  60. 

The  ordinance  of  the  city  of  Mobile 
requiring  payment  for  a  license  by  an 
express  company,  to  transact  in  that 
city  a  business  extending  beyond  the 
limits  of  the  state,  is  not  repugnant  to 
the  provision  of  the  United  States  con- 
stitution Testing  in  congress  the  power 
"to  regulate  commerce  among  the  sev- 
eral states."  Osborne  v.  City  of  Mo- 
bile (1872)  83  U.  S.  (16  Wall.)  479,  21 
L.  Ed.  470. 

Ky.  St.  §|  4077,  4081,  taxing  the  in- 
tangible property  of  express  companies 
in  proportion  to  mileage  in  the  state, 
as  compared  with  total  mileage,  is  not 
an  interference  with  interstate  com- 
merce. Weir  v.  Norman  (1897)  17  Sup. 
Ct.  527,  530,  166  U.  S.  171,  41  L.  Ed. 

960. 

The  intangible  property  of  an  express 
company,  created  by  the  acquisition  of 
franchises  or  privileges  and  the  com- 
bined use  of  its  tangible  property  with- 
in several  states,  is  distributed  wher- 
ever the  tangible  property  is  located 
and  the  work  is  done.  The  situs  of 
such  intangible  property  for  taxation 
is  not  confined  to  the  state  by  which 
the  company  was  chartered  or  in  which 
its  home  office  is  located.  Adams  Ex- 
press Co.  v.  Ohio  State  Auditor  (1897) 
17  Sup.  Ct  604,  607,  166  U.  S.  185,  41 
L.  Ed.  965. 

Annual  privilege  tax  levied  by  city  on 
business  of  express  company,  exclud- 
ing interstate  business,  is  not  invalid 
because  transportation  is  over  a  route 
for  a  short  distance  passing  out  of  the 
state.     Ewing  v.  City  of  Leavenworth 

(1913)  33  Sup.  Ct.  157,  226  U.  S.  464, 

57  L.  Ed.  303,  affirming  judgment  City 
of  Leavenworth  v.  Ewing  (1909)  101 
P.  664,  80  Kan.  58. 

An  annual  privilege  tax  levied  by  a 
municipality  upon  the  business  of  an 
express  company,  expressly  excluding 
commerce  of  an  interstate  character 
and  business  done  for  the  government, 
and  covering  solely  the  local  business 
done  at  that  point  in  receiving  packag- 
es transported  from  other  points  in 
the  state,  and  in  transporting  packages 
to  like  points,  is  not  invalid  because 
such  transportation  is  over  a  route 
which,  for  a  short  distance,  passes  out 
of  the  state.    Id. 

A  municipal  ordinance  requiring  a 
local  license  to  be  obtained  as  a  condi- 
tion precedent  to  conducting  an  express 
business  within  the  municipality  should 
be  construed,  in  the  absence  of  a  con- 
trolling decision  of  the  courts  of  the 
state,  as  not  applicable  to  the  trans- 
action by  an  express  company  of  its  in- 
terstate business,  since,  construed  oth- 
erwise, the  ordinance  would  be  invalid 
as  an  unconstitutional  regulation  of 
commerce.       Barrett     v.     New     York 

(1914)  34  Sup.  Ct.  203,  232  U.  S.  14, 

58  L.  Ed.  483. 

A  municipality  cannot  require  an  ex- 
press company  to  obtain  a  local  license 


as  a  condition  precedent  to  transacting 
within  the  city  its  interstate  business, 
nor,  so  far  as  interstate  business  is  con- 
cerned, can  it  exact  an  annual  license 
fee  from  such  company.     Id. 

The  requirement  of  a  municipal  ordi- 
nance that  every  owner  of  a  public  ex- 
press must  give  a  bond  "for  each  and 
every  vehicle  licensed,"  to  be  condi- 
tioned "for  the  safe  and  prompt  deliv- 
ery of  all  baggage,  packages,"  etc.,  in- 
trusted to  the  owner  or  driver  "of  any 
such  licensed  express,"  must  fall,  as 
applied  to  the  interstate  business  of 
an  express  company,  with  the  invalid 
provisions  of  such  ordinance,  under 
which  the  obtaining  of  a  local  license 
may  be  made  a  condition  precedent  to 
the  transaction  within  the  city  by  the 
express  company  of  its  interstate  busi- 
ness.   Id. 

The  invalidity  of  the  license  scheme 
of  a  municipal  ordinance  as  applied  to 
the  interstate  business  of  an  express 
company  doing  business  in  New  York 
city  renders  invalid  also,  as  applied  to 
the  wagons  and  drivers  employed  in 
such  commerce,  the  further  provisions 
of  such  ordinance  for  the  licensing  of 
drivers  of  a  "licensed  back  or  express," 
upon  the  indorsement  of  two  reputable 
residents  of  the  city,  and  for  the  mark- 
ing of  the  vehicles  with  the  designation 
of  the  business  and  with  the  official  li- 
cense numbers,  the  exhibition  of  li- 
censes upon  demand,  and  the  inspection 
of  "licensed  vehicles  and  places  of  busi- 
ness."   Id. 

An  ordinance  imposing  a  license  tax 
on  every  express  company  having  an 
office  in  a  certain  city  and  state,  and 
there  receiving  .goods  and  forwarding 
them  to  points  in  that  state,  or  receiv- 
ing goods  in  that  state  and  delivering 
them  in  that  city,  is  repugnant  to  the 
interstate  commerce  law,  and  void. 
Webster  v.  Bell  (1895)  68  Fed.  183, 
15  C.  C.  A.  360. 

Ky.  St.  §  4077  et  seq.,  imposing  an 
alleged  franchise  tax  on  corporations 
which,  in  effect,  is  not  a  franchise  tax, 
but  a  tax  on  the  intangible  property  of 
the  corporation  not  otherwise  taxed,  is 
not  unconstitutional  in  its  application 
to  an  interstate  express  company  as 
an  unwarrantable  interference  with  in- 
terstate commerce.  Coulter  v.  Weir 
(1904)  127  Fed.  897,  62  C.  C.  A.  429. 

A  license  or  privilege  tax  imposed  by 
a  state  on  the  business  of  an  express 
company  engaged  solely  in  interstate 
commerce,  where  there  is  no  intention 
by  this  means  to  obstruct  or  prohibit 
the  business,  is  not  invalid.  Memphis 
&  L.  R.  R.  Co.  v.  Nolan  (C.  O.  1882) 
14  Fed.  532. 

An  express  company  engaged  in 
transportation  from  one  state  to  an- 
other is  engaged  in  interstate  com- 
merce, and  no  territory  or  state  can 
impose  upon  it  any  conditions,  by  way 
of  license  or  otherwise,  to  engage  in 
this  commerce  by  passing  through  its 
limits;  but  such  company  will  have  no 
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right  to  do  a  mere  local  business  with- 
in a  state  or  territory  without  com- 
plying with  the  territorial  or  state  law* 
Wells  Fargo  &  Co.  v.  Northern  Pac 
By.  Co.  (C.  C.  1884)  23  Fed.  469. 

The  Mississippi  act  imposing  a  tax  on 
express  companies  doing  business  in  the 
state  is  void  as  to  all  interstate  trans- 
portation, but  valid  aa  to  all  business 
to  be  exclusively  performed  within  the 
state.  Held,  that  a  levy  of  a  tax  on 
a  company  doing  both  a  local  and  inter- 
state business  will  be  enjoined  until  a 
separation  between  the  two  kinds  of 
business  can  be  made.  United  States 
Exp.  Co.  v.  Hemmingway  (C.  C.  1880) 
39  Fed.  60. 

Act  Miss.,  imposing  a  tax  on  express 
companies  doing  business  in  the  state, 
is  void  as  to  all  interstate  transporta- 
tion, being  in  violation  of  the  interstate 
commerce  clause,  but  valid  as  to  all 
business  to  be  exclusively  performed 
within  the  state.    Id. 

Act  Tenn.  March  29,  1887,  imposing 
a  license  tax  upon  express  companies, 
is  unconstitutional,  as  invading  the  ex- 
clusive power  of  congress  to  regulate 
interstate  commerce,  as  against  an  ex- 
press company  engaged  in  interstate 
transportation.  United  States  Exp.  Co. 
v.  Allen  (C.  C.  1889)  39  Fed.  712,  de- 
cree reversed  Shelton  v.  Piatt  (1891) 
11  Sup.  Ct.  646,  139  U.  S.  591,  36  L. 
Ed.  273,  and  Allen  v.  Pullman's  Palace 
Car  Co.  (1891)  11  Sup.  Ct.  682,  139  U. 
S.  658,  35  L.  Ed.  303. 

Act  Tenn.  April  8,  1889,  providing 
that  a  license  tax  shall  be  paid  by  ex- 
press companies  for  transporting  one 
or  more  packages  between  points  with- 
in the  state,  the  amount  of  such  tax  be- 
ing regulated  by  the  length  of  the  com- 
pany's lines,  is,  in  effect,  a  tax  on  in- 
terstate business,  and  is  unconstitution- 
al.   Id. 

An  ordinance  of  a  city,  requiring  an 
express  company  doing  a  local  and  in- 
terstate business  to  pay  a  license  fee, 
and  declaring  it  unlawful  for  such  com- 
pany to  transact  any  business  in  such 
city  until  such  fee  is  paid,  is  unconsti- 
tutional, as  an  unlawful  exaction  on  in- 
terstate commerce.  Southern  Exp.  Co. 
v.  City  of  Ensley  (C.  C.  1902)  1116 
Fed.  756. 

The  ordinance  of  the  city  of  Mobile 
passed  March  2,  1866,  providing  that 
every  express  or  railroad  company  do- 
ing business  within  the  city,  and  whose 
business  extends  beyond  the  state,  must 
pay  a  license  fee,  under  penalty,  etc., 
does  not  conflict  with  the  constitution 
of  the  United  States.  Osborne  v.  City 
of  Mobile   (1870)   44  Ala.  493. 

Neither  is  it  a  tax  "to  regulate  com- 
merce," which  is  prohibited  to  the 
states.  To  regulate  commerce  is  to 
prescribe  a  rule  by  which  it  is  to  be 
governed.  The  express  company  can 
conduct  its  business  as  it  pleases,  and 
charge  what  rate  of  fees  for  transpor- 
tation it  pleases.  Express  companies 
are  common  carriers,  and  this  ordinance 
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does  not  interfere  with  their  duties  as 
such  in  the  slightest.  It  is  simply  a  tax 
for  a  license  to  do  business  in  Mobile. 
Id. 

The  city  ordinance  of  Mobile  of  1866 
requiring  any  express  company  whose 
business  extends  out  of  the  state  to 
pay  an  annual  license  of  $500,  "if  with- 
in the  limits  of  the  state,  $100/'  and  "if 
within  the  limits  of  the  city  of  Mobile, 
950,"  is  constitutional  and  valid. 
Southern  Exp.  Co.  v.  City  of  Mobile 
(1873)  49  Ala.  404. 

General  Revenue  Law  Fla.  (Laws 
1893,  c  4115)  |  9,  prohibiting  any  per- 
son from  engaging  in  any  business  with- 
out first  securing  a  state  license  and 
paying  the  occupation  tax  and  license 
fee,  authorizing  cities  and  counties  to 
impose  further  taxes,  and  requiring 
that  express  companies  doing  business 
in  the  state  shall  pay  in  cities  and 
towns  of  a  specified  population  certain 
license  taxes,  does  not  tax  or  regulate 
interstate  commerce  as  distinguished 
from  state  or  domestic  commerce;  and 
an  express  company  confining  its  oper- 
ations to  business  constituting  inter- 
state or  foreign  commerce  is  exempt 
from  such  taxation,  but,  if  it  is  engag- 
ed in  domestic  business,  as  distinguish- 
ed from  interstate  commerce,  it  is  sub- 
ject to  such  taxation,  though  it  be  en- 
gaged at  the  same  time  in  interstate 
commerce.  Osborne  v.  State  (1894) 
14  So.  588,  33  Fla.  162,  25  L.  R.  A. 
120,  39  Am.  St  Rep.  99. 

An  occupation  tax  imposed  on  ex- 
press companies  under  an  ordinance 
expressly  providing  that  it  shall  only 
apply  to  domestic  business  and  not  to 
interstate,  is  not  a  regulation  of  inter- 
state commerce.  City  of  Leavenworth 
v.  Ewing  (1909)  101  P.  664,  80  Kan. 
58. 

An  occupation  tax  may  be  imposed  on 
an  express  company  on  intrastate  busi- 
ness, though  in  carrying  packages  from 
one  point  to  another  within  the  state 
it  passes  for  a  short  distance  through 
another  state.     Id. 

It  is  not  an  objection  to  an  occupa- 
tion tax  on  an  express  company  on 
business  done  in  the  state  that  much 
the  larger  part  of  its  business  is  inter- 
state.    Id. 

Act  Ky.  March,  1860,  as  amended  by 
Act  1866,  which  requires  the  agents  of 
foreign  express  companies  doing  busi- 
ness in  that  state  to  take  out  a  license, 
and  to  pay  a  fee  of  five  dollars  for  is- 
suing the  license,  is  not  unconstitution- 
al, as  placing  a  burden  upon  interstate 
commerce.  Crutcher  v.  Commonwealth 
(1889)  89  Ky.  6,  12  S.  W.  141,  follow- 
ing Woodward  v.  Commonwealth  (Ky. 
1887)  7  S.  W.  613. 

The  act  of  the  Kentucky  legislature 
providing  that  express  companies  with- 
in the  state  shall  pay  a  license  tax  of 
$500  or  $1,000  per  annum,  according 
as  the  lines  over  which  they  operate 
are  less  or  more  than  100  miles  in 
length,  is  void,  as  a  regulation  of  inter- 
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state  commerce,  within  the  inhibition 
of  the  commerce  clause,  in  that  it  seeks 
to  lay  a  burden  upon  the  business  of 
such  companies,  rather  than  upon  their 
property.  Commonwealth  v.  Smith 
{1891)  92  Ky.  88,  17  S.  W.  187. 

An  express  company  transacting  in- 
terstate and  intrastate  business  is  not 
liable  for  an  occupation  tax,  under  PoL 
Code  Mont  $  4074,  imposing  such  a  tax 
on  "any  carrier"  transmitting  -goods 
"from  one  place  to  another,"  since 
the  statute,  not  making  any  discrimi- 
nation between  local  and  interstate 
business,  contravenes  the  interstate 
commerce  clause.  State  v.  Northern 
Pac.  Exp.  Co.  (1903)  71  P.  404,  27 
Mont  419,  94  Am.  St  Rep.  824. 

219.  —  Railroad     companies.  —  A 

stipulation  in  a  railroad  company's 
charter  that  it  shall  pay  a  bonus  to 
the  state  from  time  to  time  is  not 
invalid  as  a  tax  on  the  transportation 
of  passengers  or  as  infringing  the  pow- 
er of  Congress  to  regulate  commerce. 
Baltimore  &  O.  R.  Co.  v.  Maryland 
(1874)  21  Wall.  456,  469,  22  L.  Ed. 
678. 

A  state  statute  does  not  violate  the 
federal  constitution,  although  it  pre- 
scribes a  different  rule  of  taxation  for 
railroad  companies  from  that  for  indi- 
viduals. State  Railway  Company  Tax 
Cases  (1875)  92  U.  S.  575,  23  L.  Ed. 
663. 

The  state  board  of  equalization  of 
California  included  in  their  assessment 
all  the  franchises  of  a  railroad  com- 
pany, among  which  were  franchises 
conferred  by  the  United  States,  of  con- 
structing a  railroad  from  the  Pacific 
ocean  across  the  state  as  well  as  across 
the  territories  of  the  United  States, 
and  of  taking  toll  thereon.  Held  repug- 
nant to  the  power  given  to  congress  to 
regulate  interstate  commerce.  Cali- 
fornia v.  Central  Pac.  R.  Qo.  (1888) 
8  Sup.  Ct.  1073,  1080,  127  U.  S.  1,  32 
L.  Ed.  150. 

Order  No.  1589  of  the  board  of  su- 
pervisors of  the  city  and  county  of 
San  Francisco,  which  imposes  a  license 
tax  of  $25  per  quarter  on  every  rail- 
road agency,  is  a  regulation  of  inter- 
state commerce,  in  so  far  as  it  applies 
to  an  agent  who  solicits  passenger  traf- 
fic in  San  Francisco  over  a  railroad  op- 
erated between  Chicago  and  New  York, 
but  who  sells  no  tickets,  and  neither 
receives  nor  pays  out  any  money  or 
other  valuable  consideration  on  account 
thereof.  The  agent's  business,  being 
carried  on  to  assist,  or  with  the  pur- 
pose to  assist,  the  traffic  of  his  road,  is 
within  the  protection  of  the  commerce 
clause  though  it  may  not  be  essential 
to  such  traffic.  McCall  v.  California 
(1890)  136  U.  S.  104,  10  Sup.  Ct.  881, 
34  L.  Ed.  391,  distinguishing  Pembina 
Consol.  Silver  Mining  &  Milling  Co.  v. 
Pennsylvania  (1888)  125  U.  S.  181,  8 
Sup.  Ct  737,  31  L.  Ed.  650. 


The  fact  that  a  road  represented  by 
an  agent  is  wholly  outside  the  state  of 
California  does  not  justify  imposing  a 
tax  on  its  traffic.  The  limitation  on  the 
power  of  a  state  to  tax  interstate  com- 
merce extends  to  all  such  commerce, 
though  it  may  not  actually  pass  through 
its  territory.    Id. 

A  tax  assessed  against  a  railroad 
company  which  is  a  link  in  a  through 
line  of  road,  and  carries  freight  and 
passengers  in  and  out  of  the  state,  by 
the  state  through  which  the  through 
line  passes,  as  a  condition  precedent  to 
its  keeping  an  office  in  such  state  for 
the  use  of  its  officers,  agents,  and  em- 
ploye's, is  a  tax  on  the  means  by  which 
the  company  is  enabled  to  carry  on  its 
business  of  interstate  commerce,  and  is 
in  violation  of  interstate  commerce 
clause.  Norfolk  &  W.  R.  Co.  v.  Penn- 
sylvania (1890)  136  U.  S.  114,  10 
Sup.  Ct  958,  34  L.  Ed.  394,  reversing 
(1886)    114  Pa.   St  256,  6  Atl.  45. 

A  franchise  tax,  imposed  under  ap- 
propriate statutes  of  the  state  of  New 
York  upon  the  Pennsylvania  Railroad 
Company  for  carrying  on  a  cab  serv- 
ice wholly  within  the  state,  for  the 
purpose  of  conveying  its  passengers  to 
and  from  its  ferry  landing  in  New  York 
City,  the  charges  for  which  are  entire- 
ly separate  from  those  for  other  trans- 
portation, is  not  an  unconstitutional 
burden  on  interstate  commerce,  but  is  a 
tax  upon  an  independent  local  service, 
preliminary  or  subsequent  to  any  inter- 
state transportation.  New  York  ex 
rel.  Pennsylvania  R  Co.  v.  Knight 
(1904)  24  Sup.  Ct  202,  203,  192  It.  S. 
21,  48  L.  Ed.  325,  affirming  judgment 
People  ex  reL  Pennsylvania  R.  Co.  v. 
Knight  (1902)  64  N.  E.  152,  171  N. 
Y.  354,  98  Am.  St  Rep.  610. 

Interstate  commerce  is  not  unconsti- 
tutionally interfered  with  by  the  fran- 
chise tax  imposed  upon  a  domestic 
railway  corporation  by  Laws  N.  Y. 
1896,  c.  908,  t  182,  because  no  deduc- 
tion is  allowed  from  the  capital  stock, 
taken  as  the  basis  of  the  tax,  on  ac- 
count of  the  considerable  proportion  of 
its  rolling  stock  which,  by  the  familiar 
course  of  railway  business,  is  always 
absent  from  the  state.  New  York  ex 
reL  New  York  Cent  &  H.  R.  R.  Co. 
v.  Miller  (1906)  26  Sup.  Ct  714,  716, 
202  U.  S.'  584,  50  L.  Ed.  1155,  affirm- 
ing judgment  (1904)  69  N.  E.  1129, 
177  N.  Y.  584,  and  (1906)  76  N.  B. 
1104,  183  N.  Y.  574. 

A  franchise  tax  imposed  locally  on  a 
railroad  doing  an  interstate  business 
is  invalid  as  a  burden  on  interstate 
commerce.  King  County,  Wash.,  v. 
Northern  Pac.  Ry.  Co.  (1912)  196  Fed. 
323,  116  C.  C.  A.  143. 

The  privilege  tax  imposed  on  railroad 
companies  by  Act  Miss.  March  16, 1912 
(Acts  1912,  c.  102),  held  unconstitu- 
tional and  void,  as  imposing  a  tax  on 
interstate  commerce.    Illinois  Cent  R. 
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Oo.   v.    Mississippi   Railroad   Commis- 
sion (D.  C.  1914)   229  Fed.  248. 

The  imposition  by  a  city,  of  a  license 
tax,  on  railroad  companies  whose  lines 
extend  through  it,  and  which  have  plac- 
es of  business  therein,  is  not  an  in- 
terference with  interstate  commerce. 
City  of  Anniston  v.  Southern  Ry.  Co. 
(1896)  20  So.  915,  112  Ala.  557;  Ala- 
bama G.  S.  R.  Co.  y.  City  of  Bessemer, 
(1896)  21  So.  64,  113  Ala,  668. 

A  city  ordinance  imposing  a  priv- 
ilege tax  on  a  railroad  company  run- 
ning cars  through  the  city,  for  the 
business  of  transporting  freight  or  pas- 
sengers between  the  city  and  other 
points  in  the  state,  does  not  interfere 
with  interstate  commerce.  Nashville, 
C.  &  St  L  Ry.  Co.  v.  Alabama  City 
(1902)  32  So.  731,  134  Ala.  414. 

Taxation  by  a  territory  of  the  fran- 
chise of  a  railway  granted  by  act  of 
congress  is  not  in  conflict  with  the  con- 
stitutional grant  to  congress  of  the 
power  to  regulate  commerce  among  the 
several  states,  nor  is  such  taxation  un- 
constitutional, as  the  taxation  of  a  fed- 
eral agency,  in  the  absence  of  restric- 
tion in  the  grant  of  the  taxing  power. 
Atlantic  &  P.  R.  Co.  v.  Lesueur  (Ariz. 
1888)  19  Pac.  157. 

Acts  Ark.  1911,  p.  67,  imposing  an 
annual  franchise  tax  on  all  the  cor- 
porations doing  business  in  the  state 
upon  the  proportion  of  their  outstand- 
ing capital  stock  represented  by  prop- 
erty owned  and  used  in  business  trans- 
acted in  the  state,  held  as  to  a  rail- 
road engaged  in  interstate  transporta- 
tion, not  invalid  as  a  taxation  of  inter- 
state commerce.  St  Louis  Southwest- 
ern Ry.  Co.  v.  State  (Ark.  1913)  152 
S.  W.  110. 

A  city  situated  on  a  branch  line,  and 
not  the  main  line,  of  a  foreign  railway 
corporation  engaged  in  business  in- 
volving interstate  commerce,  cannot 
impose  on  the  company  a  license  tax 
on  the  privilege  of  engaging  in  the 
business  of  a  common  carrier  within 
its  limits.  City  of  San  Bernardino  v. 
Southern  Pac.  Co.  (1895)  107  Oal.  524, 
40  Pac.  796,  29  L.  R.  A.  327. 

A  foreign  railway  corporation  engag- 
ed in  both  local  and  interstate  com- 
merce may  be  required  to  pay  a  state 
tax  on  the  privilege  of  doing  an  intra- 
state business,  based  on  the  proportion 
of  its  total  capital  stock  devoted  to 
that  business.  State  v.  Sessions  (1915) 
147  Pac.  789,  95  Kan.  272. 

In  view  of  Code  Miss.  1906,  §§  4382, 
4384,  and  Laws  Miss.  1912,  c.  102,  pro- 
viding for  classification  of  railroad  com. 
panies  for  license  taxes,  is  not  invalid 
as  imposing  a  burden  on  interstate 
commerce  contrary  to  the  commerce 
clause.  New  Orleans,  M.  &  C.  R.  Co. 
v.  State  (Miss.  1915)  70  So.  355. 

An  ordinance  imposing  an  occupation 
tax  on  railroads  having  a  depot  within 
the  city,  and  excepting  from  the  levy 
all  interstate  traffic  commerce  of  such 
corporations,  is  not  invalid,  as  impoa- 
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ing  a  burden  on  interstate  commerce. 
City  of  York  v.  Chicago,  B.  &  Q.  R. 
Co.  (1898)  76  N.  W.  1065,  56  Neb.  572. 

A  railroad  company,  whose  only 
business  within  the' state  is  discharging 
freight  and  passengers  brought  over  its 
line  from  without  the  state,  receiving 
freight  and  passengers  to  be  sent  out 
over  its  line,  and  maintaining  terminal 
facilities,  such  as  wharves  and  piers, 
and  buildings  in  connection  therewith, 
and  the  employment  of  agents,  clerks, 
and  laborers,  is  not  subject  to  a  tax  on 
its  "corporate  franchise  and  business,'* 
under  Laws  N.  Y.  1880,  c  542,  and 
acts  amendatory  thereof;  such  busi- 
ness being  interstate  commerce.  Peo- 
ple v.  Wemple  (1893)  138  N.  Y.  1,  33 
N.  E.  720,  affirming  (1892)  65  Hun, 
252,  20  N.  Y.  Supp.  287,  29  Abb.  N. 
C.  85. 

A  railroad  company  received  a  pat- 
ent from  the  state  of  a  right  of  way, 
160  feet  wide  and  40  feet  high  under 
the  Hudson  river  for  the  construction 
of  tunnels  for  operation  of  a  railroad 
underneath  the  river.  Held,  that  the 
franchise,  being  largely  used  for  local 
traffic  within  the  state,  could  be  taxed 
by  the  state,  though  used  partly  in 
interstate  commerce.  People  v.  State 
Board  of  Tax  Com'rs  (1910)  125  N. 
Y.  Supp.  895,  69  Misc.  Rep.  1. 

Since  no  one  may  use  the  streets  of 
a  city  for  railroad  purposes,  except  by 
virtue  of  a  franchise  from  the  state, 
a  franchise  so  granted  is  property  and 
cannot  be  revoked,  except  for  cause, 
unless  the  right  of  revocation  is  re- 
served in  the  grant,  and  is  subject  to 
taxation  as  other  property,  notwith- 
standing the  owner  is  engaged  in  inter- 
state commerce.  People  ex  reL  Hud- 
son &  M.  R.  Co.  v.  State  Board  of 
Tax  Com'rs  (1911)  96  N.  E.  435,  203 
N.  Y.  119,  reversing  orders  (Sup.  1911) 

126  N.  Y.  Supp.  1063  and  (Sup.  1911) 

127  N.  Y.  Supp.  91& 

A  municipal  ordinance  imposing  a  tax 
of  a  specified  amount  on  every  railroad 
company  operating  within  the  corpo- 
rate limits,  when  imposed  under  legis- 
lative authority,  Is  valid.  Such  tax 
does  not  interfere  with  interstate  com- 
merce as  to  a  railroad  extending  into 
another  state.  Piedmont  R.  Co.  v. 
Town  of  Reidsville  (1888)  101  N.  C. 
404,  8  S.  E.  124,  2  L.  R.  A.  284. 

Acts  Tenn.  1879,  c.  84,  §  7,  subsec 
36,  imposing  a  privilege  tax  on  rail- 
road companies,  and  railroad  agents, 
other  than  officers  of  railroads  ter- 
minating in  the  taxing  district,  is  not 
an  attempt  to  regulate  commerce  in  a 
manner  in  contravention  to  the  federal 
constitution.  Ligbtburne  v.  Taxing 
Dist  (1880)  72  Tenn.  (4  Lea)  219. 

An  act  does  not  interfere  with  inter- 
state commerce  because  imposing  a 
privilege  tax  on  railroad  companies  ac- 
cording to  mileage,  as  follows:  "Each 
company  operating  or  controlling  400 
miles  or  more  of  road  in  this  state,  for 
taking  up  and  transporting  freight  and 
passengers  from  one  point  to  another 
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In  thia  state,  per  annum  $10,000;  each 
company  operating  or  controlling  from 
100  to  400  miles  of  road  in  this  state, 
for  taking  up  and  transporting  freight 
and  passengers  from  one  point  in  this 
state  to  another  point  in  this  state,  per 
annum  $5,000;"  and  in  like  language 
imposing  such  a  tax  on  railroads  oper- 
ating or  controlling  a  less  number  of 
miles  of  road  in  the  state,  for  the  same 
privilege.  Knoxville  &  O.  R.  Co.  v. 
Harris  (1897)  '43  S.  W.  115,  99  Tenn. 
684,  53  L.  R.  A.  921. 

220.  — -  Sleeping,  and  palace  oar 
companies.— Act  Tenn.  March  16,  1877, 
{  6  (Laws  1877,  c  16),  imposing  a 
privilege  tax  upon  sleeping  cars,  own- 
ed by  a  foreign  corporation,  and  leased 
a  Tennessee  railroad  corporation, 
which  received  the  transit  fare,  while 
the  fee  for  sleeping  accommodation 
was  paid  to  the  owner,  and  used  for 
the  transportation  of  passengers  into 
or  out  of  or  across  the  state,  is  void, 
as  an  interference  with  interstate  com- 
merce. Pickard  v.  Pullman  Southern 
Car  Co.  (1886)  6  Sup.  Ct  635,  117  U. 
S.  34,  29  L.  Ed.  785;  State  v.  Same 
(1886)  6  Sup.  Ct.  643,  117  U.  S.  51, 
29  L.  Ed.  791,  affirming  judgment  Pull- 
man Southern  Car  Co.  v.  Nolan  (C.  C. 
1884)  22  Fed.  276. 

A  privilege  tax  imposed  upon  sleep- 
ing cars,  the  property  of  a  corporation 
having  no  domicile  in  the  state  impos- 
ing the  tax,  the  cars  themselves  hav- 
ing no  situs  for  the  purposes  of  taxa- 
tion in  such  state,  is  an  interference 
with  interstate  commerce,  and  cannot 
be  enforced  when  such  cars  are  used  in 
passing  and  repassing  through  the 
state.    Id. 

The  privilege  tax  imposed  by  Code 
Miss.  1892,  fi§  3317,  3387,  on  sleeping 
and  palace  car  companies  carrying  pas. 
sengers  from  one  point  to  another 
within  the  state,  cannot  be  deemed  an 
unconstitutional  regulation  of  com- 
merce, because  of  the  declaration  in 
Const  Miss.  §  195,  that  sleeping  car 
companies  are  common  carriers  and 
subject  to  liability  as  such,  where  such 
provision  is  regarded  by  the  state 
courts  as  imposing  no  obligation  on  the 
company  to  transport  local  passengers. 
Pullman  Co.  v.  Adams  (1903)  23  Sup. 
Ct.  494,  495,  189  U.  S.  420,  47  L.  Ed. 
877,  affirming  judgment  Pullman  Palace 
Car  Co.  v.  Adams  (1901)  30  South. 
757,  78  Miss.  814,  84  Am.  St  Rep.  647. 

The  annual  tax  of  $3,000  imposed  by 
a  state  statute  upon  sleeping  car  com- 
panies which  carry  one  or  more  local 
passengers  on  cars  operating  within 
the  state  is  not  void  as  a  burden  on 
interstate  commerce,  where  the  com- 
pany is  free  to  decline  all  local  busi- 
ness if  it  sees  fit  Allen  v.  Pullman's 
Palace  Car  Co.  (1903)  24  Sup.  Ct  89, 
191  U.  S.  171,  48  L.  Ed.  134. 

Taxes  exacted  from  a  sleeping  car 
company  engaged  in  both  interstate 
and  intrastate  traffic,  under  a  state 
statute  imposing  an  annual  tax  of  $500 


per  car  upon  sleeping  car  companies 
doing  business  in  the  state,  which 
makes  no  distinction  between  cars  used 
in  interstate  traffic  or  in  traffic  wholly 
within  the  borders  of  the  state,  are 
void  as*  an  attempt  by  the  state  to  im- 
pose a  burden  upon  interstate  com- 
merce.   Id. 

The  act  of  a  state  comptroller  in  im- 
posing a  privilege  tax  only  upon  cars 
running  between  points  within  the 
state,  under  a  statute  which  by  its 
terms  permits  the  privilege  tax  to  be 
levied  upon  cars  which  run  through  the 
state  to  points  in  other  states,  does  not 
prevent  the  statute  from  being  void  as 
a  burden  upon  interstate  commerce, 
since  the  comptroller's  acts  are  not 
binding  upon  the  state  in  the  future. 
Id. 

A  foreign  sleeping  car  company  can- 
not be  restrained  from  doing  local  busi- 
ness in  the  state  because  of  its  refusal 
to  pay  the  "charter  fee"  of  a  given  per 
cent  of  its  entire  capital  stock,  impos- 
ed by  Gen.  St.  Kan.  1901,  {  1264,  for 
the  benefit  of  the  permanent  school 
fund,  as  a  condition  of  doing  such  busi- 
ness, since  such  requirement  amounts 
to  a  burden  or  tax  on  the  company's 
interstate  business  and  on  its  property 
located  and  used  outside  the  state. 
Pullman  Co.  v.  Kansas  ex  rel.  Coleman 
(1910)  30  Sup.  Ct.  232,  216  U.  S.  56, 
54  L.  Ed.  378,  reversing  judgment 
State  ex  rel.  Coleman  v.  Pullman  Co. 
(1907)  90  Pac.  319,  75  Kan.  664. 

The  interstate  transportation  of  pas. 
sengers  is  beyond  the  reach  of  a  state 
legislature,  and  therefore  the  legisla- 
ture of  Tennessee  has  no  power  to  im- 
pose upon  the  Pullman  Southern  Car 
Company  a  privilege  tax  of  $75  per 
annum  for  running  or  using  sleeping 
cars  in  the  transportation  of  interstate 
passengers,  notwithstanding  such  cars 
may  enter  or  cross  the  territory  of  that 
state.  Pullman  Southern  Car  Co.  v. 
Nolan  (C.  C.  1884)  22  Fed.  276,  judg- 
ment affirmed  Pickard  v.  Pullman 
Southern  Car  Co.  (1886)  6  Sup.  Ct 
635,  117  U.  S.  34,  29  L.  Ed.  785. 

Acts  Tenn.  1877,  c.  16,  §  6,  declaring 
the  running  of  sleeping  cars  not  owned 
by  the  railroad  upon  which  they  are 
used  to  be  a  privilege,  and  imposing  a 
tax  thereon,  is  constitutional;  and  this, 
although  the  owner  is  a  foreign  corpo- 
ration, and  the  cars  are  used  for  the 
accommodation  of  passengers  traveling 
through  the  state.  Pullman  Southern 
Car  Co.  v.  Gaines  (1877)  3  Tenn.  Ch. 
587. 

221.  —  Corporate  receipts,  earn- 
ings, and  dividends.— The  state  may  im- 
pose a  tax  on  the  gross  receipts  on  the 
transportation  of  goods  and  passengers 
by  continuous  carriage  from  one  point 
in  the  state  to  another  point  in  the 
same  state,  although  part  of  the  route 
is  over  the  soil  of  another  state.  Le- 
high Val.  Ry.  Co.  v.  Pennsylvania  (1892) 
145  U.  S.  192.  12  Sup.  Ct  806,  36 
L.   Ed   672,  affirming    (Pa.    1888)    17 
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Atl.  179;  Id.  (1892)  145  U.  S.  205,  12 
Sup.  Ct  809,  36  L.  Ed.  672;  Id.  (1889) 
129  Pa.  308,  18  Atl.  125. 

A  statute  of  a  state  imposing  a  tax 
upon  the  gross  receipts  of  railroad 
companies  is  not  repugnant  to  the  com* 
merce  clause,  though  the  gross  receipts 
are  made  up  in  part  from  freights  re- 
ceived for  the  transportation  of  mer- 
chandise from  the  state  to  another,  or 
into  the  state  from  another.  In  re 
State  Tax  on  Railway  Gross  Receipts 
(1872)  82  U.  S.  (15  Wall.)  284,  292, 
21  L.  Ed.  164. 

A  tax  by  a  state  on  freights  carried 
between  states  differs  from  a  tax  on 
receipts  from  such  transportation,  the 
former  being  a  tax  because  of  the  car- 
riage, and  the  latter  being,  upon  the 
carrier's  property.    Id. 

Act  DeL  April  8,  1869,  {  1,  provides 
for  a  tax  upon  the  net  earnings  of  rail- 
road and  canal  companies,  with  a  pro- 
viso that,  when  a  line  of  road  or  canal 
lies  partly  within  the  state  and  partly 
without,  only  such  part  of  the  net  earn- 
ings shall  be  subject  to  the  tax  as  is 
in  that  proportion  to  the  whole  net 
earnings  which  the  length  of  the  road 
or  canal  within  the  limits  of  the  state 
bears  to  the  length  of  the  whole  road 
or  canal;  and  section  4  provides  for  a 
tax  upon  the  actual  cash  value  of  every 
share  of  capital  stock  of  such  com- 
panies, with  a  proviso  that,  when  a  line 
of  road  or  canal  lies  partly  within  and 
partly  without  the  state,  the  company 
shall  be  required  to  pay  the  tax  on  only 
such  number  of  shares  of  stock  as  is  in 
that  proportion  to  the  whole  number 
of  shares  which  the  length  of  the  road 
or  canal  within  the  state  bears  to  its 
whole  length.  Held,  that  such  statute 
doea  not  unlawfully  interfere  with  in- 
terstate commerce,  since  there  is  no 
discrimination  against  rights  held  In 
other  states.  Minot  v.  Philadelphia,  W. 
&  B.  R.  Co.  (1873)  85  U.  S.  (18  Wall.) 
206,  21  L.  Ed.  888. 

A  condition,  in  a  charter  granted  by  a 
state  to  a  railroad  company,  that  the 
ccmpany  shall  pay  a  bonus  to  the  state 
from  time  to  time,  is  not  invalid  as 
amounting  to  a  tax  upon  the  transpor- 
tation of  passengers,  or  as  infringing 
the  exclusive  power  of  congress  to  reg- 
ulate commerce  among  the  states.  Bal- 
timore &  O.  R.  Co.  v.  Maryland  (1874) 
88  U.  S.  (21  Wall.)  456,  22  L.  Ed.  678. 

A  state  tax  on  telegraph  messages 
sent  out  of  the  state,  or  for  the  govern- 
ment on  public  business,  is  unconstitu- 
tional, as  an  attempt  to  regulate  foreign 
and  interstate  commerce.  Western 
Union  Tel.  Co.  v.  Texas  (1881)  105  U. 
S.  460,  26  L.  Ed.  1067. 

A  state  statute  which  levies  a  tax 
upon  the  gross  receipts  of  railroads  for 
the  carriage  of  freight  and  passengers 
into,  out  of,  or  through  the  state,  is  a 
tax  upon  commerce  between  the  states. 
Fargo  v.  Stevens  (1887)  7  Sup.  Ct 
857,  121  U.  S.  230,  30  L.  Ed.  888. 

The  imposition  of  a  tax  under  the 
acts  of  Pennsylvania  of  March  20, 1877, 
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and  June  7,  1879,  upon  a  steamship 
company  incorporated  under  the  laws 
of  Pennsylvania,  upon  the  gross  re- 
ceipts of  such  company,  derived  from 
the  transportation  of  persons  and  prop- 
erty by  sea  between  different  states, 
and  to  and  from  foreign  countries,  is  an 
invalid  regulation  of  interstate  and  for- 
eign commerce.  Philadelphia  &  South- 
ern Mail  S.  S.  Co.  v.  Commonwealth  of 
Pennsylvania  (1887)  7  Sup.  Ct.  1118, 
122  U.  S.  326,  30  L.  Ed.  1200. 

A  single  tax  assessed  under  the  laws 
of  Ohio  upon  the  receipts  of  a  tele- 
graph company,  derived  partly  from  in- 
terstate commerce  and  partly  from 
commerce  within  the  state  of  Ohio,  but 
returned  and  assessed  in  gross,  and 
without  separation  or  apportionment, 
is  invalid  only  in  proportion  to  the  ex- 
tent that  such  receipts  were  derived 
from  interstate  commerce.  Ratterman 
r.  Western  Union  Tel.  Co.  (1888)  8 
Sup.  Ct  1127,  1130,  127  U.  S.  411,  32 
L.  Ed.  229. 

Where  a  tax  levied  by  a  state  upon 
a  telegraph  company  consists  of  taxes 
on  messages  between  points  within  the 
state  and  on  messages  between  points 
out  of  the  state  and  points  in  the  state, 
and  on  messages  between  points  in  dif- 
ferent state 8,  but  passing  through  the 
state,  and  the  record  discloses  the 
amount  assessed  on  each  class,  no  re- 
covery can  be  had,  except  in  respect 
to  messages  transmitted  wholly  within 
the  state.  Western  Union  Tel.  Co.  v. 
Commonwealth  of  Pennsylvania  (1888) 
128  U.  S.  39,  9  Sup.  Ct  6,  32  L.  Ed. 
345,  following  Ratterman  v.  Western 
Union  Tel.  Co.  (1888)  127  U.  S.  411, 
8  Sup.  Ct  1127,  32  L.  Ed.  229. 

Telegraph  companies  which  have  ac- 
cepted the  provisions  of  Rev.  St  |f 
5263-5268,  in  regard  to  the  use  of  the 
public  domain  by  telegraph  companies, 
cannot  be  taxed  by  the  state  authori- 
ties on  messages  and  receipts  there- 
from between  points  within  and  points 
without  the  state,  as  this  is  interstate 
commerce,  but  may  be  so  taxed  on  mes- 
sages carried  wholly  within  the  state. 
Western  Union  TeL  Co.  v.  Alabama 
State  Board  of  Assessors  (1889)  132 
U.  S.  472,  10  Sup.  Ct  161,  33  L.  Ed. 
409. 

The  statute  of  Maine,  requiring  every 
railroad  in  the  state  to  pay  an  annual 
excise  tax  for  the  privilege  of  exercis- 
ing its  franchises,  proportionate  to  the 
average  gross  earnings  per  mile  within 
the  state  for  the  preceding  year,  is 
not  a  tax  upon  the  receipts  themselves, 
and  hence,  as  applied  to  railroads  com- 
ing into  the  state  from  outside,  does  not 
amount  to  a  regulation  of  interstate  or 
foreign  commerce.  Maine  v.  Grand 
Trunk  R.  Co.  (1891)  12  Sup.  Ct  121, 
122,  142  U.  S.  217,  35  L.  Ed.  994. 

A  state  cannot  lay  a  tax  upon  inter- 
state commerce  in  any  form,  whether 
by  way  of  duties  laid  on  the  transporta- 
tion of  the  subject  of  that  commerce, 
or  the  receipts  derived  from  the  trans- 
portation, or  on  the  occupation  or  buai- 
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ness  of  carrying  it  oil  Pacific  Exp.  Co. 
v.  Seibert  (1892)  12  Sap.  Ct  250,  252, 
142  U.  S.  339,  35  L.  Ed.  1035,  affirming 
decree  (C.  C.  1890)  44  Fed.  310. 

Act  Mo.  May  16,  1889,  which  imposes 
on  companies  carrying  goods  "by  ex- 
press, on  contract  with  any  railroad 
or  steamboat  company,"  a  tax  on  their 
"receipts  for  business  done  within  this 
state,"  is  not  an  interference  with  in- 
terstate commerce.     Id. 

Where  a  foreign  corporation  owns  a 
railroad  lying  partly  within  and  partly 
without  a  state,  the  state  may  tax  such 
portion  of  the  tolls  received  for  the  use 
of  the  road  as  was  received  for  the  use 
of  the  portion  within  the  state.  New 
York,  L.  E.  &  W.  R.  Co.  v.  Pennsylva- 
nia (1895)  15  Sup.  Ct  896,  900, 158  U. 
S.  431,  39  L.  Ed.  1043,  affirming 
(1891)  145  Pa.  St.  38,  22  Atl.  212. 

Act  Pa.  June  7,  1879,  imposing  a  tax 
on  the  gross  receipts  of  transportation 
companies  for  tolls  and  transportation, 
it  not,  in  so  far  as  it  imposes  a  tax  on 
tolls  paid  by  a  company  engaged  in  in- 
terstate transportation  to  another  com- 
pany for  the  use  of  its  railroad  in  the 
state,  an  interference  with  interstate 
commerce.     Id. 

No  unconstitutional  interference  with 
interstate  commerce  is  made  by  Act 
Mich.  June  4,  1897,  No.  228,  levying  a 
specific  tax  upon  the  property  and  busi- 
ness of  any  railroad  corporation  operat- 
ed within  the  state  and  providing  that 
"when  the  railroad  lies  partly  within 
and  partly  without  this  state,  prima 
facie  the  gross  income  of  said  company 
from  such  road  for  the  purposes  of 
taxation  shall  be  on  the  actual  earnings 
of  the  road  in  Michigan,  computed  by 
adding  to  the  income  derived  from  the 
business  transacted  by  said  company 
entirely  within  this  state  such  propor- 
tion of  the  income  of  said  company  aris- 
ing from  the  interstate  business  as  the 
length  of  the  road  over  which  said  in- 
terstate business  is  carried  in  this  state 
bears  to  the  entire  length  of  the  road 
over  which  said  interstate  business  is 
carried."  Wisconsin  &  M.  Ry.  Co.  v. 
Powers  (1903)  24  Sup.  Ct  107,  109, 
191  U.  S.  379,  48  L.  Ed.  229.  See, 
also,  Grand  Rapids  &  I.  R.  Co.  v.  Os- 
born  (1904)  24  Sup.  Ct.  310,  314,  193 
U.  S.  17,  48  L.  Ed.  598. 

The  state  cannot  impose  the  tax 
levied  by  Act  Tex.  April  17,  1905,  c. 
141,  upon  railway  companies  whose 
lines  lie  wholly  within  the  state,  "equal 
to  1  per  centum  of  their  gross  re- 
ceipts," where  a  part,  and,  in  some 
cases,  much  the  larger  part,  of  these 
gross  receipts,  is  derived  from  the  car- 
riage of  passengers  and  freight  com- 
ing from,  or  destined  to,  points  without 
the  state.  Galveston,  H.  &  S.  A.  Ry. 
Co.  v.  State  of  Texas  (1908)  28  Sup. 
Ct  638,  210  U.  S.  217,  52  L.  Ed.  1031, 
reversing  judgment  State  v.  Galveston, 
H.  &  S.  A.  Ry.  Co.  (1906)  97  S.  W.  71, 
100  Tex.  153. 

The  earnings  of  nonresident  express 
company   carrying  goods  between  two 
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points  within  the  state  over  route  in- 
cidentally traversing  portion  of  anoth- 
er state,  derived  from  carriage  within 
the  state,  held  within  the  gross  receipts 
upon  which  tax  under  Rev.  Laws  Minn. 
1906,  §5  794-1038,  is  based,  without 
burdening  interstate  commerce.  Unit- 
ed States  Express  Co.  v.  State  of  Min- 
nesota (1912)  32  Sup.  Ct  211,  213,  223 
U.  S.  335,  56  L.  Ed.  459,  affirming  judg- 
ment State  v.  United  States  Express 
Co.  (1911)  131  N.  W.  489,  114  Minn. 
346. 

Including  in  gross  receipts  of  nonres- 
ident express  company  under  Rev.  Laws 
Minn.  1905,  §{  794-1038,  earnings  from 
interstate  shipments,  where  transporta- 
tion was  performed  wholly  within  the 
state,  held  not  an  unconstitutional  bur- 
den on  interstate  commerce.    Id. 

A  nonresident  express  company, 
whose  receipts  are  largely  derived  from 
interstate  commerce  and  investments 
in  bonds  and  lands  outside  the  state, 
held  not  subject  to  the  gross  revenue 
tax'  exacted  by  Laws  Old.  1910,  c.  44, 
Meyer  ▼.  Wells  Fargo  &  Co.  (1912)  32 
Sup.  Ot  218,  223  U.  S.  298,  56  L.  Ed. 
445. 

Intention  to  tax  receipts  from  for- 
eign commerce  will  not  be  imputed  to 
Act  May  31,  1911  (102  Ohio  Laws,  p. 
224),  imposing  excise  tax  on  gross  re- 
ceipts of  railroads  because  such  com- 
merce is  not  expressly  excepted  by  the 
provisions  of  sections  83  and  88  in  view 
of  section  97,  providing  for  measuring 
the  tax  only  by  the  earnings  on  intra- 
state business.  Ohio  Tax  Cases  (1914) 
34  Sup.  Ct  372,  232  U.  S.  576,  58  L. 
Ed.  737,  affirming  decree  Ohio  River  & 
W.  Ry.  Co.  v.  Dittey  (D.  C.  1913)  203 
Fed.  537. 

Amending  a  state  law  imposing  excise 
tax  on  gross  railway  earnings  so  as 
to  exclude  interstate  earnings  while 
making  an  increase  in  the  tax  decimal 
is  not  evidence  of  an  unlawful  effort 
to  burden  a  privilege  not  a  proper  sub- 
ject of  state  taxation.     Id. 

Annual  excise  tax  equal  to  five-tenths 
of  1  per  cent  on  gross  earnings  from 
transportation  originating  and  termi- 
nating within  the  state,  imposed  by  Tax 
Law  N.  T.  |  184,  is  not  an  invalid  regu- 
lation of  commerce  as  applied  to  a 
navigation  company  engaged  in  towing 
on  the  Hudson  river  under  a  license 
granted  by  the  United  States.  People 
of  State  of  New  York  ex  rel.  Cornell 
Steamboat  Co.  v.  Sohmer  (1915)  35 
Sup.  Ct  162,  235  U.  S.  549,  59  L.  Ed. 
355,  affirming  judgment  (1912)  99  N. 
E.  1115,  206  N.  Y.  651. 

No  taxation  of  interstate  commerce 
results  from  including  the  earnings  by 
a  New  York  corporation  from  towing 
vessels  between  ports  in  that  state 
over  the  Hudson  river  lying  partly  in 
the  state  of  New  Jersey  in  computing 
the  annual  tax  equal  to  five- tenths  of 
1  per  cent  on  the  gross  earnings  from 
transportation    originating    and    termi- 
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nating  within  the  state  imposed  by  Tax. 
Law  N.  Y.  i  184.    Id 

A  state  tax  upon  receipts  for  trans- 
•  portation  through  the  state  of  &oods 
carried  from  and  to  points  outside  the 
state  is  unconstitutional.  Indiana  v. 
American  Exp.  Co.  (C.  O.  1876)  Fed. 
Cas.  No.  7,021. 

Section  87  of  the  act  of  the  legisla- 
ture of  Indiana  of  March  29,  1881,  en- 
titled "An  act  concerning  taxation/' 
imposing  a  certain  proportionate  tax 
according  to  distance  traveled  in  In- 
diana on  the  gross  receipts  of  foreign 
sleeping- car  companies  conveying  pas- 
sengers to,  from,  and  through  Indiana, 
is  unconstitutional.  Indiana  v.  Pullman 
Palace-Car  Co.  (CL  C.  1883)  16  Fed. 
193. 

Act  Mo.  May  16,  1889,  which  imposes 
on  companies  carrying  goods  "by  ex- 
press, on  contract  with  any  railroad  or 
steamboat  company,"  a  tax  on  their 
"receipts  for  business  done  within  this 
state,"  is  not  an  interference  with  in- 
terstate commerce.  Pacific  Exp.  Co. 
v.  Seibert  (C.  C.  1890)  44  Fed.  310, 
decree  affirmed  (1892)  12  Sup.  Ct.  260, 
142  U.  S.  339,  35  L.  Ed.  1035. 

Act  N.  C.  March  13,  1895,  §  42, 
subd.  6,  authorizing  a  city  to  levy  on 
every  railroad  company  doing  business 
or  having  an  office  in  the  city  a  license 
tax  not  to  exceed  1  per  cent,  of  the 
gross  receipts  of  its  business,  being  in- 
valid as  against  a  railroad  whose  busi- 
ness extends  to  points  out  of  the 
state,  as  a  regulation  of  interstate 
commerce,  a  tax  levied  thereunder  is 
invalid,  though  it  is  limit ed  to  business 
of  the  railroad  done  within  the  state. 
•  Southern  Ry.  Co.  v.  City  of  Asheville 
(C.  C.  1895)  69  Fed.  359. 

Act  Ohio  May  31,  1911  (102  Ohio 
Laws,  pp.  224-260),  imposing  an  ex- 
cise tax  based  -on  gross  intrastate 
earnings  of  railroads  and  other  public 
utilities,  being  by  express  limitation 
levied  on  intrastate  earnings  only,  is 
not  unconstitutional,  as  imposing  a  bur- 
den on  interstate  commerce.  Ohio 
River  &  W.  Ry.  Co.  v.  Dittey  (D.  O. 
1913)  203  Fed.  537,  decree  affirmed 
Ohio  Tax  Cases,  In  re  (1914)  34  Sup. 
Ct.  372,  232  U.  S.  576,  58  L.  Ed.  737. 

Seas.  Acts  Ala.  1884-85,  p.  10,  §  6, 
subd.  6,  providing  for  a  tax  on  the 
gross  receipts  of  a  telegraph  company 
"derived  from  business  done  by  it  in 
this  state,"  is  not  an  interference  with 
interstate  commerce,  though  it  includes 
receipts  on  messages  sent  to  or  from 
places  beyond  the  limits  of  the  state. 
Western  Union  Tel.  Co.  v.  State  Board 
of  Assessment  (1885)  80  Ala.  273.  60 
Am.  Rep.  99,  reversed  in  (1889)  132 
U.  S.  472,  10  Sup.  Ct  161. 

The  Dakota  act  for  the  levy  and  col- 
lection of  taxes  upon  railroad  proper- 
ty, approved  March  9,  1883,  is  uncon- 
stitutional, in  so  far  as  it  attempts  to 
levy  a  tax  upon  the  earnings  of  rail- 
road companies  derived  from  interstate 
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transportation;  being  to  that  extent  an 
interference  with  interstate  commerce. 
Northern  Pac.  R.  Co.  v.  Raymond 
(1888)  5  Dak.  356,  40  N.  W.  538,  1  L. 
R.  A.  732. 

Act  Del.  1864,  imposing  on  any  car- 
rier of  passenger  across  any  portion 
of  the  state  a  tax  of  10  cents  for  each 
passenger,  except  soldiers  and  sailors 
of  the  United  States,  in  so  far  as  it 
operates  upon  persons  entering  into, 
departing  from,  or  passing  through  the 
state,  is,  in  effect,  an  act  regulating 
commerce  between  this  and  other 
states,  and  is  therefore  void,  as  con- 
flicting with  the  provisions  of  the  fed- 
eral constitution  conferring  upon  con- 
gress the  power  to  regulate  commerce 
among  the  several  states.  Clarke  v. 
Philadelphia,  W.  &  B.  R.  Co.  (Del 
1870)  4  Houst.  158. 

Illinois  Central  Railroad  Charter 
(Priv.  Laws  1851,  p.  72)  §  22,  requir- 
ing the  company  to  pay  to  the  state  an 
amount  equal  to  7  per  cent,  of  its  gross 
receipts  in  lieu  of  taxes,  was  a  mere 
charter  method  of  fixing  an  equivalent 
for  a  tax  that  would  otherwise  ordi- 
narily be  levied  on  the  property  of  the 
corporation;  and  hence,  notwithstand- 
ing it  required  the  payment  of  such 
percentage  on  the  receipts  of  the  rail- 
road company's  charter  lines  from  in- 
terstate commerce,  was  not  invalid  as 
an  attempt  to  regulate  or  impose  a  tax 
on  interstate  commerce  itself.  State 
v.  Illinois  Cent  R.  Co.  (1910)  92  N. 
E.  814,  246  III.  188. 

The  Indiana  statute  which  provides 
that  every  sleeping-car  company  doing 
business  in  the  state  shall  report  to 
the  auditor  the  gross  amount  of  all  its 
receipts  for  fares  earned  in  business 
done  in  the  state  for  the  preceding 
year,  and  shall  pay  into  the  state  treas- 
ury two  dollars  on  every  one  hundred 
dollars  of  such  receipts,  is  invalid. 
State  v.  Woodruff  S.  &  P.  Coach  Co. 
(1887)  114  Ind.  155,  15  N.  E.  814. 

Ky.  St.  §  4228,  requiring  foreign 
building  and  loan  associations  doing 
business  in  the  state  to  pay  to  the 
state  2  per  cent,  of  their  gross  re 
ceipts,  is  not  unconstitutional  as  an 
interference  with  interstate  commerce. 
Southern  Building  &  Loan  Ass'n  v. 
Norman  (1895)  98  Ky.  294,  32  a  W. 
952. 

The  effect  of  a  condition,  in  the  char- 
ter of  a  railway  company,  that  the  com- 
pany shall  pay  over  to  the  state  a  cer- 
tain percentage  of  all  moneys  receiv- 
ed for  the  transportation  of  passen- 
gers, is  not  to  impose  a  capitation  tax, 
or  a  tax  upon  the  passengers'  right  of 
transit  through  the  state.  It  operates 
only  as  a  tax  imposed  upon  the  com- 
pany, with  its  consent,  and  therefore 
does  not  violate  any  provision  of  the 
constitution  of  the  United  States. 
State  v.  Baltimore  &  O.  R.  Co.  (1871) 
34  Md.  344. 

The  defendant  railroad  company  was 
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organized  under  a  charter  from  the 
state  of  Maryland,  and  its  line  was 
operated  partly  in  that  state  and  part- 
ly in  another.  Held,  that  a  tax  by  the 
state  of  Maryland  on  such  proportion 
of  the  entire  gross  receipts  of  the  road 
as  the  length  of  its  line  in  Maryland 
bears  to  the  whole  length  of  its  line 
was  not  invalid  as  an  interference  with 
interstate  commerce.  Cumberland  & 
P.  R.  Co.  v.  State  (1901)  48  A.  503, 
92  Md.  668,  52  L.  R.  A.  764. 

The  Michigan  act  approved  March  27, 
1867,  regulating  express  companies  and 
requiring  the  payment  of  a  specific 
state  tax  of  1  per  cent,  on  the  gross 
amount  of  current  business  in  this 
state,  is  not  in  conflict  with  the  fed- 
eral constitution,  giving  to  congress 
the  power  to  regulate  commerce  among 
the  several  states.  Walcott  v.  Peo- 
ple (1868)  17  Mich.  68. 

A  tax  upon  the  property  within  the 
state  of  an  express  company  engaged 
in  interstate  commerce,  based  upon  its 
gross  earnings  within  the  state  on  in- 
terstate shipments,  is  not  a  regulation 
of  or  interference  with  interstate  com- 
merce. State  v.  United  States  Exp. 
Co.  (1911)  131  N.  W.  489,  114  Minn. 
346,  37  L.  R.  A.  (N.  S.)  1127. 

The  commerce  clause  is  not  violat- 
ed by  a  tax  levied  by  the  state  upon  the 
gross  receipts  of  an  express  company 
whose  business  consists  in  receiving 
goods  to  be  tranported  to,  points  out- 
side the  state,  to  which  its  line  does 
not  extend.  American  Union  Exp.  Co. 
v.  City  of  St.  Joseph  (1877)  66  Mo.  675, 
27  Am.  Rep.  382. 

Civ.  Code  Mont.  §  681,  declaring  that 
every  insurance  corporation  or  company 
transacting  business  in  the  state  must 
be  taxed  on  the  excess  of  premiums 
received  over  losses  and  ordinary  ex- 
penses incurred  within  the  state  during 
the  year,  applying  as  it  does  only  to 
business  transacted  within  the  state, 
is  not  objectionable  as  interfering  with 
interstate  commerce.  Northwestern 
Mut.  Life  Ins.  Co.  v.  Lewis  and  Clarke 
County  (1903)  72  P.  982,  28  Mont.  484, 
98  Am.  St.  Rep.  572. 

Rev.  Codes  Mont.  §  4073,  providing 
that  every  insurance  company  transact- 
ing business  in  the  state  must  be  taxed 
upon  the  excess  of  premiums  over  loss- 
es and  ordinary  expenses  within  the 
state  during  the  previous  year,  applies 
only  to  business  transacted  within  the 
state,  and  is  not  objectionable  as  an 
interference  with  interstate  commerce. 
New  York  Life  Ins.  Co.  v.  Deer  Lodge 
County  (1911)  115  P.  911,  43  Mont. 
243. 

The  state  may  tax  intrastate  business 
of  a  corporation  engaged  in  intrastate 
and  interstate  commerce,  but  may  not 
tax  interstate  business  by  a  tax  on 
gross  receipts.  State  v.  Wells  Fargo 
&  Co.  (Nev.  1915)  150  P.  836. 

The  New  Jersey  tax  act  of  1862,  tax- 
ing foreign  corporations  doing  business 
in   this   state   by   making  them   pay   a 


duty  upon  every  passenger  and  ton  of 
freight  brought  into  or  carried  out  of 
this  state,  was  not  in  violation  of  the 
commerce  clause.  State  v.  Delaware, 
etc.,  R.  Co.  (1864)  30  N.  J.  Law  (1 
Vroom)  473;  Erie  R.  Co.  v.  State 
(1864)  31  N.  J.  Law  (2  Vroom)  531, 
86  Am.  Dec.  226. 

A  telephone  company  will  not  be 
enjoined  from  transmitting  messages 
from  one  state  to  another  on  the  ground 
of  its  refusal  to  pay  taxes  on  business 
so  transacted  across  state  lines,  as 
such  business  constitutes  interstate 
commerce.  In  re  Pennsylvania  Tel.  Co. 
(1890)  48  N.  J.  Eq.  (3  Dick.)  91,  20 
Atl.  846. 

The  annual  franchise  tax  which  P.  L. 
N.  J.  1906,  pp.  645,  646,  §§  4,  5,  require 
the  state  board  of  assessors  to  levy 
upon  such  proportion  of  the  annual 
gross  receipts  of  street  railroad  corpo- 
ration as  the  length  of  its  line  in  this 
state  upon  any  street,  highway,  road, 
lane,  or  other  public  place,  bears  to  the 
length  of  its  whole  line,  is  not  levied  on 
the  gross  receipts  of  the  corporation, 
nor  on  the  business  of  the  corporation, 
but  is  merely  an  excise  tax  on  the 
franchise  of  the  corporation,  viz.,  the 
franchise  to  exist  and  the  franchise  to 
occupy  the  streets,  which  is  measured 
in  part  by  the  gross  receipts,  and 
therefore  such  franchise  tax  is  not  a 
regulation  of  interstate  commerce,  and 
the  act  under  which  it  is  levied  is  not 
in  conflict  with  the  interstate  commerce 
clause.  Phillipsburg  Horse  Car  Co.  v. 
State  Board  of  Assessors  (N.  J.  1911) 
81  A.  1121. 

Laws  N.  Y.  1880,  c.  542,  imposing  a 
tax  upon  premiums  received  for  insur- 
ing imports,  held  constitutional,  not 
being  a  regulation  of  commerce.  Peo- 
ple v.  National  Fire  Ins.  Co.  (N.  Y. 
1882)  27  Hun,  188. 

Laws  N.  Y.  1880,  c.  542,  as  amended 
by  Laws  1881,  c.  361,  provides  that 
"every  corporation,  joint-stock  compa- 
ny, or  association  whatever,  now  or 
hereafter  incorporated  or  organized  un- 
der any  law  of  this  state,"  shall  pay 
a  certain  tax  on  dividends,  or,  if  there 
are  no  dividends,  on  the  valuation  of 
the  capital  stock;  also  an  additional 
tax  upon  the  gross  earnings  within  the 
state,  of  every  corporation,  joint-stock 
company,  or  association,  etc.,  engaged 
in  transporting  freight  or  passengers. 
Held,  that  the  tax  provided  for  by  the 
act  is  not  an  unconstitutional  interfer- 
ence with  interstate  commerce.  People 
v.  Wemple  (1889)  52  Hun,  434,  5  N.  Y. 
Supp.  581. 

Laws  N.  Y.  1881,  c.  361,  §  6,  provid- 
ing that  every  transportation  company 
shall  pay  a  tax  on  its  corporate  fran- 
chise or  business,  at  a  certain  rate  on 
its  gross  earnings,  for  business  trans- 
acted ini  this  state,  does  not,  in  the  case 
of  a  railroad  company  extending  into 
another  state,  impose  a  tax  on  inter- 
state commerce,  but  the  tax  is  on  the 
franchise  of  the  corporation,  the  amount 
thereof  being  measured  by  the  receipts 
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of  its  business.  People  t.  Campbell 
(1893)  74  Hun,  210,  26  N.  Y.  Supp. 
832. 

A  domestic  railroad  corporation  own- 
ing land  within  the  state,  upon  which 
it  has  a  grain  elevator  and  freight 
warehouse,  and  several  lines  of  railroad 
tracks  to  afford  access  to  the  build- 
ingB,  but  which  owns  no  rolling  stock, 
its  entire  business  consisting  in  load- 
ing, unloading,  and  storing  grain  and 
other  freight  in  process  of  interstate 
transportation,  which  it  receives  from 
other  companies,  is  liable  to  a  gross 
earnings  tax  on  its  franchise  under 
Laws  N.  Y.  1896,  c.  908,  $  184,  and 
Laws  1881,  c.  361,  $  6,  taxing  railroad 
companies,  it  not  being  engaged  in  in- 
terstate   commerce.      People    v.   Miller 

(1903)  82  N.  Y.  Supp.  582,  84  App. 
Div.  174,  affirmed  (1904)  70  N.  B.  472, 
178  N.  Y.  194. 

Where  the  entire  business  of  a  do- 
mestic corporation  consists  in  the  trans- 
portation of  grain  and  other  products 
from  ports  outside  of  the  state  to  ports 
and  places  in  the  state,  and  of  personal 
property  from  ports  in  the  state  to 
ports  in  other  states,  and  its  entire 
groBS  receipts  from  itB  business  are  de- 
rived from  such  transportation,  and  not 
otherwise,  its  earnings  are  "earnings 
derived  from  business  which  is  of  an 
interstate  character"  within  Laws  N. 
Y.  1894,  c.  562,  $  11,  and  Laws  N.  Y. 
1896,  c.  908,  ft  184,  which  forbid  the 
imposition  of  any  tax  on  the  business 
of  interstate  commerce,  and  are  not 
subject  to  the  franchise  tax  imposed  by 
Laws  N.  Y.  1880,  c.  542,  ft  6;  Laws 
N.  Y.  1881,  c.  361,  §  6;  Laws  N.  Y. 
1896,  c  908,  ft  184.     People  v.  Miller 

(1904)  70  N.  B.  472,  178  N.  Y.  194,  af- 
firming order  (1903)  82  N.  Y.  Supp. 
582,  84  App.  Div.  174. 

Tax  Law  N.  Y.  (Laws  1896,  c.  908) 
§  184,  provides  for  a  franchise  tax  to 
be  assessed  on  the  gross  earnings  of  a 
transportation  corporation  within  the 
state,  which  shall  include  its  gross  earn- 
ings from  its  transportation  or  trans- 
mission business  originating  and  ter- 
minating within  the  state,  but  shall  not 
include  earnings  derived  from  business 
of  an  interstate  character.  Held,  that 
where  it  appeared  that  a  domestic  rail- 
way company's  assessment  under  such 
section  included  receipts  from  express 
business  beginning  in  the  state  and 
transferred  within  the  Btate  for  deliv- 
ery in  another  state,  or  shipped  out- 
side the  state  for  delivery  within  the 
Btate,  such  business  being  interstate 
commerce,  and  not  taxable,  the  cor- 
poration was  entitled  to  a  revision  of 
its  assessment.  People  v.  Miller  (1904) 
88  N.  Y.  Supp.  373,  94  App.  Div.  587. 

Act  N.  D.  1883  (Sess.  Laws,  c.  99) 
providing  that  in  lieu  of  any  and  all 
other  taxes  upon  the  property  of  any 
railroad  company,  etc.,  there  shall  be 
paid  a  certain  percentage  "of  all  the 
gross  earnings  of  the  corporation  own- 
ing or  operating  such  railroad,  arising 
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from  the  operation  of  such  railroad  as 
shall  be  situated  within  this  territory, " 
refers  only  to  the  earnings  arising  from 
traffic  within  the  state,  and  is  not  un- 
constitutional, as  imposing  a  tax  on  the 
earnings  derived  from  interstate  com- 
merce. Northern  Pac  R.  Go.  v.  Barnes 
(1892)  2  N.  D.  310,  51  N.  W.  386; 
Id.  (1892)  2  N.  D.  395,  51  N.  W.  786; 
Northern  Pac  R.  Co.  v.  Brewer  (1892) 
2  N.  D.  396,  51  N.  W.  787;  Same  v. 
Strong  (1892)  2  N.  D.  395,  51  N.  W. 
787;  Same  v.  Tressler  (1892)  2  N.  D. 
397,  51  N.  W.  787. 

A  state  tax  on  the  gross  receipts  of 
an  express  or  telegraph  company  for 
the  year  next  preceding  the  assessment 
returns  is  not  a  tax  on  commerce  be- 
tween the  several  states,  although  they 
arose  chiefly  from  messages  pertaining 
to  such  commerce,  or  from  messages 
originating  or  terminating  outside  the 
state,'  or  were  earned  on  the  lines  of 
Buch  companies  outside  the  state. 
Western  Union  Tel.  Co.  v.  Mayer 
(1876)  28  Ohio  St.  521. 

L.  O.  L.  Or.  §  3544  et  seq.,  taxing 
alike  the  gross  earnings  of  resident  and 
nonresident  oil  companies,  is  not  void 
as  a  regulation  and  taxation  of  inter- 
state commerce.  State  v.  Standard  Oil 
Co.  (Or.  1912)  123  P.  40. 

Laws  Or.  1907,  p.  9,  ft  1  (L.  O.  L.  ft 
3544),  provides  that  all  oil  companies 
doing  business  in  the  state  shall  pay  a 
gross  earnings  tax.  Section  4  (Laws 
1907,  p.  10;  L.  O.  L.  3547)  provides 
that  nonresident  persons  or  corpora- 
tions engaged  in  buying  and  selling  pe- 
troleum in  its  various  products  within 
the  state,  and  persons  and  corporations 
acting  as  agents  of  such  nonresidents, 
and  any  persons  or  corporations  resi- 
dent in  the  state  engaged  in  buying  and 
selling  Buch  products  of  such  nonresi- 
dents, and  whose  business  amounts  to 
25  per  cent  of  the  total  annual  gross 
receipts  of  such  person  or  corporation 
from  all  lines  in  which  he  or  it  deals, 
shall  be  deemed  an  oil  company.  Held, 
that  the  statute  exempts  all  oil  com- 
panies or  persons  whose  business  in 
oil  in  this  state  does  not  amount  to  25 
per  cent,  of  such  total  annual  gross 
products,  and  hence  does  not  discrimi- 
nate in  favor  of  residents,  so  as  to  be 
obnoxious  to  the  commerce  clause.    Id. 

Act  S.  C.  Dec.  1866,  imposing  a  tax 
on  the  gross  receipts  of  express  com- 
panies, is  not  in  contravention  of  the 
constitution,  as  regulating  the  "com- 
merce among  the  states."  Southern 
Exp.  Co.  v.  Hood  (S.  C.  1867)  15  Rich. 
Law,  66,  94  Am.  Dec.  141. 

A  clause  in  the  charter  of  a  railroad 
company,  providing  that  all  tonnage  of 
whatsoever  kind  or  description,  except 
the  ordinary  baggage  of  passengers, 
carried  or  conveyed  on  said  railroad, 
in  each  and  every  year,  shall  be  sub- 
ject to  a  toll  or  duty,  far  the  use  of 
the  commonwealth,  of  three  mills  per 
ton  per  mile,  is  simply  a  mode  of  tax- 
ing the  company  according  to  the  mag- 
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nitude  of  its  business,  and  is  not  in- 
tended as  a  tax  on  commerce.  Such  a 
tax  is  not  in  violation  of  the  commerce 
clause.  Pennsylvania  R.  Go.  v.  Com- 
monwealth (Pa.  1860)  3  Grant,  Cas. 
128. 

The  acceptance  by  a  railroad  com- 
pany of  a  charter,  with  the  provision 
that  all  tonnage,  of  whatsoever  kind 
or  description,  except  the  ordinary  bag- 
gage of  passengers  carried  or  conveyed 
on  said  road,  shall  be  subject  to  the 
yearly  toll  or  duty,  etc.,  is  equivalent 
to  an  express  contract  to  pay  the  tax. 
Treated  as  a  contract,  therefore,  be- 
tween the  state  and  the  corporation,  it 
is  not  to  be  tested  by  the  constitution 
as  a  law  of  the  state.  -  Regarded  as  a 
law,  the  company  cannot  complain  of 
its  unconstitutionality  in  that  it  vio- 
lates the  provisions  that  congress  Bhall 
have  exclusive  power  to  regulate  com- 
merce.   Id. 

A  state  law  requiring  transportation 
companies  having  lines  within  the  state 
to  pay  a  tax  upon  freights  is  not  void 
for  infringing  the  power  of  congress  to 
regulate  commerce  between  the  states. 
Commonwealth  v.  Erie  R.  Co.  (1869) 
62  Pa.  St  (12  P.  F.  Smith)  286,  1 
Am.  Rep.  399,  reversed  in  (1872)  82 
tJ.  S.  (15  Wall)  232,  21  L.  Ed.  146. 

Tonnage  Tax  Law  Pa.  (Act  April  25, 
1864),  laying  a  charge  on  certain  class- 
es of  common  carriers  for  freight  car- 
ried over  their  lines,  levied  on  all  and 
rated  equitably  according  to  the  char- 
acter of  the  freight  and  expense  of 
moving  it,  is  an  exercise  of  the  rights 
of  taxation  and  eminent  domain,  as  an 
incident  to  which  a  state  may  require 
companies  operating  public  works  and 
exercising  franchises  under  her  grant 
to  contribute  to  her  revenues,  and  is 
not  invalid,  as  an  attempt  to  regulate 
commerce.    Id. 

Act  Pa.  1877,  imposing  a  tax  on  the 
entire  amount  of  premiums  to  be  re- 
ceived by  insurance  companies,  by 
which  it  was  intended  to  tax  all  the 
business  of  such  companies  as  evidenc- 
ed by  the  entire  premiums  received  by 
them  from  all  sources,  whether  within 
or  without  the  state,  is  not  repugnant 
to  the  provisions  of  the  United  States 
constitution  prohibiting  any  interfer- 
ence with  interstate  commerce.  North 
American  Ins.  Co.  v.  Commonwealth 
(1878)  87  Pa.  St.  173,  30  Am.  Rep. 
352. 

A  state  tax  on  the  gross  receipts  of 
a  Btate  corporation  engaged  in  trans- 
porting freight  and  passengers  between 
this  and  foreign  countries  held  not 
within  the  constitutional  inhibition  as 
to  the  regulation  of  foreign  commerce. 
Philadelphia  &  S.  Mail  S.  S.  Co.  v. 
Commonwealth  (1883)  104  Pa.  St.  109. 

Act  Pa.  June  7,  1879,  imposing  a  tax 
on  the  gross  receipts  of  foreign  corpo- 
rations, held  not  an  unconstitutional 
interference  with  the  congressional  ju- 
risdiction over  interstate  commerce, 
though  the  receipts  were  partly  deriv- 


ed from  passengers  traveling  in  cars 
of  such  corporations  passing  into, 
through,  and  out  of  the  state.  Pullman 
Palace-Car.  Co.  v.  Commonwealth 
(1884)  107  Pa.  St.  148. 

A  state  tax  on  the  gross  receipts  of 
a  telegraph  company  from  messages 
between  points  within  and  points  out- 
side of  the  state,  and  from  messages 
between  points  in  other  states,  which 
pass  over  lines  partly  within  the  state, 
is  not  in. conflict  with  the  interstate 
commerce  clauses  of  the  federal  consti- 
tution. Western  Union  Tel.  Co.  v. 
Commonwealth  (1885)  110  Pa.  St  405, 
20  Atl.  720. 

Act  Pa.  June  7, 1879,  §  7  (P.  L.  116), 
imposing  a  tax  upon  the  receipts  of 
railway  and  transportation  companies, 
is  in  violation  of  interstate  commerce 
clause,  so  far  as  it  levies  a  tax  upon 
receipts  derived  from  commerce  be- 
tween points  within  and  points  without 
the  state,  and  between  points  without 
the  state,  but  passing  through  it;  and 
it  is  immaterial  that  goods  destined  for 
points  without  the  state  were  tempo- 
rarily detained  in  the  state  after  trans- 
portation had  actually  begun.  Dela- 
ware &  H.  Canal  Co.  v.  Commonwealth 
(Pa.  1888)  17  Atl.  175,  1L.R.A.  232. 

The  receipts  from  continuous  trans- 
portation between  points  in  the  same 
state  may  be  taxed  in  that  state, 
though  the  route  lies  partly  in  another 
state.  Such  transportation  is  not  in- 
terstate commerce.  Commonwealth  v. 
Lehigh  Val.  R  Co.  (Pa.  1888)  17  Atl. 
179. 

Gross  receipts  of  a  railroad  company 
from  transportation  between  terminal 
points,  one  or  both  of  which  are  with- 
out the  state,  by  route  lying  partly 
within  or  wholly  without  the  state,  are 
not  subject  to  taxation  by  such  state, 
though  the  company's  franchises  were 
derived  from  it.     Id. 

Where  a  railroad  for  whose  use  toll 
is  paid  by  another  road  lies  wholly 
within  the  state,  the  tax  on  such  tolls 
does  not  constitute  a  tax  on  interstate 
commerce,  by  reason  merely  of  the 
fact  that  the  lessee  road  is  engaged  in 
interstate  transportation,  and  it  is  for 
this  use  that  tolls  are  paid.  Common- 
wealth v.  New  York,  P.  &  O.  R  Co. 
(1891)  145  Pa.  St  38,  22  Atl.  212. 

A  statute  imposing  a  tax  on  tele- 
graphic messages  is  invalid  as  to  inter- 
state messages.  Western  Union  Tel. 
Co.  v.  State  (1884)  62  Tex.  630. 

Sess.  Laws  Tex.  1905,  c.  141,  impos- 
ing a  tax  on  railroads  equal  to  a  cer- 
tain per  cent  of  their  "gross  receipts 
from  all  sources  whatsoever,"  includes^ 
receipts  from  interstate  commerce,  as 
well  as  from  local  traffic.  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Davidson  (Tex. 
Civ.  App.  1906)  93  S.  W.  436  (judg- 
ment reversed  Stephens  v.  Texas  &  P. 
Ry.  Co.  [Sup.  1906]  97  S.  W.  309); 
State  v.  Galveston,  H.  &  H.  Ry.  Co. 
of  1882  (Civ.  App.  1906)  93  S.  W.  460, 
469;    Texas   &  P.   Ry.   Co.   v.    State 
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(Civ.  App.  1906)  Id.  461,  460;  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v. 
Same  (Civ.  App.  1006)  Id.  462,  469; 
Houston  &  T.  C.  R.  Co.  v.  Same  (Civ. 
App.  1006)  Id.  463,  460;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Same  (Tex.  Civ. 
App:  1006)  Id.  464  (judgment  reversed 
State  v.  Galveston,  H.  &  S.  A.  Ry.  Co. 
[Sup.  1006]  07  S.  W.  71);  Interna- 
tional &  G.  N.  R.  Co.  v.  Same  (Civ. 
App.  1006)  03  S.  W.  465,  460;  Chi* 
cago,  R.  I.  &  G.  Ry.  Co.  v.  Same  (Civ. 
App.  1006)  Id.  466,  460;  State  v.  St 
Louis,  B.  &  M.  R.  Co.  (Civ.  App. 
1006)  Id.  467,  460;  Texas  Midland  R. 
Co.  v.  Same  (Civ.  App.  1006)  Id.  468, 
460;  State  v.  Texas  &  P.  Ry.  Co. 
(Sup.  1907)  08  S.  W.  834. 

Sess.  Laws  Tex.  1005,  c.  141,  impos- 
ing a  tax  on  the  groBs  receipts  of  rail- 
roads from  both  state  and  interstate 
commerce,  is  unconstitutional  as  a  reg- 
ulation of  interstate  commerce.    Id. 

The  tax  on  railroads  imposed  by  Gen. 
Laws  Tex.  1005,  c.  141,  imposing  on 
railroad  companies  a  tax  equal  to  1 
per  cent,  of  their  gross  receipts,  is  an 
occupation  tax,  and  is  not  a  tax  on  the 
gross  receipts  of  railroads,  and  is  not 
an  interference  with  interstate  com- 
merce clause;  the  reference  to  the 
gross  receipts  being  merely  a  means  by 
which  to  ascertain  the  amount  of  the 
tax.  State  v.  Galveston,  H.  &  S.  A. 
Ry.  Co.  (Tex.  1006)  07  S.  W.  71,  re- 
versing judgment  Galveston,  II.  &  S. 
A.  Ry.  Co.  v.  State  (Civ.  App.  1006) 
03  S.  W.  464. 

Rev.  St.  Tex.  1011,  art.  7384,  im- 
posing a  tax  on  terminal  railway  com- 
panies equal  to  1  per  cent,  of  their 
gross  receipts,  held  to  impose  an  oc- 
cupation tax,  and  not  invalid  as  impos- 
ing a  burden  on  interstate  commerce, 
as  applied  to  a  terminal  company  doing 
domestic  and  interstate  business.  State 
v.  Houston  Belt  &  Terminal  Ry.  Co. 
(Tex.  Civ.  App.  1014)  166  S.  W.  83. 

The  state  has  power  to  levy  a  valid 
occupation  tax  upon  the  domestic  busi- 
ness of  a  company  owning  and  operat- 
ing a  terminal  railway  within  the  Btate 
and  transacting  both  interstate  and 
domestic  business.    Id. 

Corporation  Tax  Law  Vt.  (Acts 
1882,  No.  1,  §5  1,  11,  12),  imposing  a 
tax  upon  the  entire  gross  earnings  of 
all  railways  operated  in  the  state,  and 
providing  that,  if  a  railway  be  situated 
partly  within  and  partly  without  the 
state,  the  tax  shall  be  proportionate  to 
the  mileage  of  trains  run  within  the 
state,  is  unconstitutional,  as  an  inter- 
ference with  interstate  commerce.  Ver- 
mont &  C.  R.  Co.  v.  Vermont  Cent.  R. 
Co.  (1890)  63  Vt.  1,  21  Atl.  262,  721, 
10  L.  R.  A.  562,  following  Fargo  v. 
Michigan  (1886)  121  U.  S.  230,  7  Sup. 
Ct.  857,  30  L.  Ed.  8S8. 

Laws  Wash.  1007,  c.  54,  §  7,  requir- 
ing the  state  treasurer  to  collect  from 
each  express  company  doing  business 
in  the  state  "a  sum  in  the  nature  of  an 
excise  or  privilege  tax,"  computed  by 
taking  5  per  cent,  of  the  amount  fixed 
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by  the  tax  commissioners  as  the  gross 
receipts  of  the  company  for  business 
within  the  state  for  the  preceding  year 
provided  that  its  tangible  property  shall 
not  be  relieved  from  taxation,  violates 
the  commerce  clause.  State  v.  North- 
ern Express  Co.  (1913)  136  P.  1160, 
76  Wash.  636,  judgment  reversed  on 
rehearing  (1914)   141  P.  757. 

Laws  Wash.  1907,  c.  54  (Rem.  & 
Bal.  Code,  §§  9161  to  9168),  defining 
express  companies  and  imposing  upon 
all  companies,  whether  doing  an  inter- 
state or  purely  local  business,  a  privi- 
lege tax  of  5  per  cent,  of  the  gross  re- 
ceipts of  local  business,  is  not  in  viola- 
tion of  the  commerce  clause  not  being 
a  burden  on  interstate  commerce. 
State  v.  Northern  Express  Co.  (1914) 
141  P.  757,  80  Wash.  309,  reversing 
judgment  on  rehearing  (1913)  136  P. 
1160,  76  Wash.  636. 

A  foreign  express  company  entering 
the  state  to  do  interstate  business  is 
not,  by  Const.  Wash,  art  12,  f  13,  and 
the  Public  Service  Commission  Law 
Wash.  1911,  deprived  of  the  right  to 
forego  intrastate  business;  hence  Laws 
Wash.  1907,  c.  54,  imposing  a  privilege 
tax  upon  express  companies,  computed 
upon  their  gross  local  earnings,  is  not 
invalid  as  a  regulation  of  interstate 
commerce,  for  foreign  companies  doing 
an  interstate  business  may  abandon  the 
local  business.    Id. 

Acts  Wash.  1907  (Rem.  &  Bal.  Code, 
S§  9161-9168),  imposing  upon  inter- 
state express  companies  a  privilege  tax 
of  5  per  cent,  of  the  gross  receipts 
within  the  state,  is  not  void  as  a  regu- 
lation of  interstate  commerce,  in  viola- 
tion of  Const,  art  1,  §  8.  State  v. 
Northern  Express  Co.  (Wash.  1914) 
143  P.  99. 

St  Wis.  1913,  c.  51,  §  51.32,  impos- 
ing a  gross  earnings  tax  on  domestic 
life  insurance  •  companies,  is  not  an  in- 
terference with  interstate  commerce  in 
so  far  as  it  affects  receipts  on  foreign 
investments,  since  the  receipts  them- 
selves are  not  thereby  taxed.  North- 
western Mut  Life  Ins.  Co.  v.  State 
(Wis.  1915)   155  N.  W.  609. 

222.  Taxation  of  property— Property 
employed   In  commerce  in   general.— A 

state  cannot  tax  interstate  commerce. 
Postal  Telegraph-Cable  Co.  v.  City  of 
Mobile  (C.  C.  1909)  179  Fed.  955; 
Smith  v.  Farr  (1909)  104  Pac.  401,  46 
Colo.  364;  Wilcox  v.  People  (1909) 
104  fac.  408,  46  Colo.  382;  State  v. 
Pabst  Brewing  Co.  (1011)  55  So.  349, 
128  La.  770. 

The  state  has  the  right  to  tax  prop- 
erty, although  it  is  used  in  interstate 
commerce.  Yost  v.  Lake  Erie  Transp. 
Co.  (1001)  112  Fed.  746,  50  C.  C.  A. 
511;  St.  Louis  Southwestern  Rv.  Co. 
v.  State  (Ark.  1013)  152  S.  W.  110; 
State  v.  Northern  Exp.  Co.  (1014)  141 
Pac.  757,  80  Wash.  309,  reversing  judg- 
ment on  rehearing  (1913)  136  Pac 
1160,  76  Wash.  636. 

Acts  Md.  1872,  c.  274,  imposing  a  tax 
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on  all  coal  mined  in  the  state  and  trans- 
ported to  any  place  in  the  state  or  else- 
where for  sale,  is  unconstitutional,  as 
an  attempt  to  regulate  commerce 
among  the  several  states.  Osborne  v. 
City  of  Mobile  (1872)  83  U.  S.  (16 
Wall.)  479,  21  L.  Ed.  470;  State  v. 
Cumberland  &  P.  R.  Co.  (1873)  40  Md. 
22,  approving  In  re  State  Freight  Tax 
(1872)  82  U.  S.  (15  Wall.)  232,  21  L. 
Ed.  146. 

The  law  of  Louisiana  providing  that 
every  person,  not  being  domiciliated  in 
that  state,  and  not  being  a  citizen  of 
any  state  or  territory  in  the  Union,  who 
shall  be  entitled,  whether  as  heir,  lega- 
tee, or  donee,  to  the  whole  or  any  part 
of  the  succession  of  a  person  deceased, 
shall  pay  a  tax  to  the  state  of  10  per 
cent,  of  the  value  thereof,  is  not  re- 
pugnant to  the  constitution  of  the  Unit- 
ed States,  as  an  attempted  regulation 
of  foreign  commerce  by  a  state.  Mager 
v.  Grima  (1850)  49  U.  S.  (8  How.) 
490,  494,  12  L.  Ed.  1168. 

A  state  law  imposing  a  tax  on  prod- 
ucts of  a  sister  state  held  not  an  at- 
tempt to  regulate  commerce.  So, 
where  the  law  imposing  a  state  tax  on 
spirituous  liquors  prescribed  different 
methods  for  collecting  the  tax,  accord- 
ing as  the  goods  were  produced  within 
the  state  or  some  other  state,  but  did 
not  impose  any  higher  amount  upon  the 
latter  class,  it  was  a  legitimate  exer- 
cise of  the  taxing  power,  and  not  an  at- 
tempt to  regulate  commerce.  Hinson 
v.  Lott  (1868)  75  U.  S.  (8  Wall.)  148, 
19  L.  Ed.  387. 

A 'state  statute  which  requires  trans- 
portation companies  doing  business 
within  the  state  to  pay  a  tax  upon  all 
merchandise  carried  by  them,  estimated 
by  the  weight  of  the  merchandise,  can- 
not be  enforced  upon  merchandise  \a. 
course  of  transportation  from  such 
state  to  another,  or  from  another  state 
to  it  So  applied,  the  statute  is  in  con- 
flict with  the  commerce  clause.  In  re 
State  Freight  Tax  (1872)  82  U.  S.  (15 
Wall.)  232,  21  L.  Ed.  146,  reversing 
(1869)  62  Pa.  St.  (12  P.  F.  Smith) 
286,  1  Am.  Rep.  399. 

No  state  can  impose  a  tax  upon 
freight  transported  from  state  to  state 
or  upon  the  transporter  because  of 
such  transportation.     Id. 

A  statute  of  a  state  imposing  a  tax 
upon  freight  taken  up  within  a  state 
and  carried  out  of  it,  or  taken  up  with- 
out the  state  and  brought  into  it,  is  re- 
pugnant to  the  commerce  clause.     Id. 

A  tax  upon  freight  transported  from 
state  to  state  is  a  regulation  of  com- 
merce among  the  states.     Id. 

A  tax  by  a  state  upon  freight  carried 
between  states  differs  from  a  tax  upon 
the  receipts  from  such  transportation, 
since  the  former  is  a  tax  because  of  the 
carriage,  and  the  latter  is  upon  the 
property  of  the  company.  In  re  State 
Tax  of  Railway  Gross  Receipts  (1872) 
82  U.  S.  (15  Wall.)  284,  21  L.  Ed.  164. 

A  state   tax  on  a  railroad  company, 


chartered  by  the  federal  government  in 
part  to  subserve  its  purposes  is  not  in- 
valid as  a  tax  on  a  federal  agency,  where 
it  leaves  the  railroad  company  free  to 
discharge  the  duties  which  it  under- 
took to  perform;  the  sole  limitation  up- 
on the  taxing  power  of  the  state  being 
the  inhibition  upon  dutieB  of  tonnage  or 
imposts  upon  exportB  or  imports.  Un- 
ion Pac.  R.  Co.  v.  Peniston  (1873)  18 
Wall.  5,  36,  21  L.  Ed.  787. 

A  tax  upon  an  interstate  railroad 
company  imposed  by  the  state  is  not  an 
interference  with  Congress*  right  to 
regulate  the  interstate  commerce.  Mi- 
not  v.  Philadelphia,  W.  &  B.  R.  Co. 
(1873)  18  Wall.  206,  232,  21  L.  Ed.  888. 

Taxation  by  a  Btate  of  a  debt  held  by 
a  resident  citizen  against  a  nonresident 
secured  by  real  estate  where  the  debt- 
or resides  does  not  violate  this  clause. 
Kirtland  v.  Hotchkiss  (1879)  100  U.  S. 
491,  499,  25  L.  Ed.  558. 

Revision  Conn.  1866,  p,  709,  tit.  64, 
c.  1,  §  8,  declaring  that  personal  prop- 
erty in  that  state  "or  elsewhere'1  should 
be  deemed  to  include  the  moneys,  cred- 
its, bonds,  etc.,  and  should  be  assessed 
in  the  tax  list  of  the  town  where  the 
owner  resides,  does  not  constitute  an 
attempt  by  the  state  to  regulate  com- 
merce among  the  several  states,  al- 
though it  resulted  in  the  taxation  of 
bonds  executed  in  other  states,  and  ex- 
pressly subject  to  their  laws.    Id. 

Whether  a  state  may  tax  the  capital 
of  her  citizens  when,  on  the  day  on 
which  the  assessment  is  made,  it  is  in- 
vested in  products  on  shipboard  for  ex- 
portation to  foreign  countries  or  in 
transit  from  one  state  to  another  for 
purposes  of  exportation,  quupre.  People 
v.  Commercial  Com'rs  (1881)  104  U.  S. 
466,  26  L.  Ed.  632. 

The  taxation  in  one  state,  under  gen- 
eral laws  imposing  such  tax  on  all 
property  alike,  of  goods  from  another 
state,  arrived  in  the  taxing  state  as 
their  place  of  destination,  is  not  a  reg- 
ulation of  interstate  commerce,  though 
such  goods  are,  on  arrival,  sold  from  the 
vessel  on  which  they  were  transported, 
without  being  landed,  for  the  purpose  of 
being  shipped  on  a  vessel  bound  to  a 
foreign  port.  Brown  v.  Houston  (1885) 
5  Sup.  Ct.  1091,  1095,  114  U.  S.  622, 
29  L.  Ed.  257. 

The  products  of  a  state  (in  this  case 
timber  cut  in  its  forests)  are  liable  to 
be  taxed  like  other  property  within  the 
state  though  intended  for  exportation 
to  another  state,  and  partially  prepared 
for  that  purpose  by  being  deposited  at  a 
place  or  port  of  shipment  within  the 
state;  such  products  being  owned  by 
person  residing  in  another  state.  Coe 
v.  Town  of  Errol  (1886)  6  Sup.  Ct.  475, 
476,  116  U.  S.  517,  29  h.  Ed.  715. 

The  exemption  of  interstate  and  for- 
eign commerce  from  state  regulation 
does  not  prevent  a  state  from  taxing  the 
property  of  those  engaged  in  such  com- 
merce located  within  the  state  as  the 

(13447) 


Art.  1,  §  8,  cL  3 


CONSTITUTION 


property  of  other  citizens  is  taxed,  nor 
from  regulating  matters  of  local  con- 
cern which  may  incidentally  affect  com- 
merce, Buch  as  wharfage,  pilotage,  and 
the  like.  Leloup  v.  Port  of  Mobile 
(1888)  8  Sup.  Ct.  1880,  1384,  127  U. 
S.  640,  32  L.  Ed.  311. 

A  state  cannot  lay  a  tax  upon  inter- 
state commerce  in  any  form,  whether 
by  way  of  duties  laid  on  the  transporta- 
tion of  the  subject  of  that  commerce,  or 
the  receipts  derived  from  the  transpor- 
tation, or  on  the  occupation  or  business 
of  carrying  it  on.  Pacific  Exp.  Co.  v. 
Seibert  (1892)  12  Sup.  Ct.  250,  252,  142 
U.  S.  339,  35  L.  Ed.  1035. 

Assessment  of  the  part  within  one 
state,  of  a  railroad  which  extends  into 
another  state,  at  a  valuation  on  a  mile- 
age basis,  does  not  place  a  burden  on 
interstate  commerce,  although  the  val- 
ue of  the  road  as  a  whole  is  created 
partly  by  its  interstate  commerce. 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Backus  (1894)  14  Sup.  Ct.  1122,  1124, 
154  U.  S.  439,  38  L.  Ed.  1041,  affirming 
(1893)  33  N.  E.  421,  133  Ind.  513,  18 
L.  R.  A.  729. 

Coal  transported  to  Louisiana  from  a 
foreign  state  on  the  navigable  waters 
of  the  United  States,  and  owned  by  a 
citizen  of  such  foreign  state,  may  be 
taxed  while  afloat  in  barges  on  the  Mis- 
sissippi river,  In  Louisiana,  as  other 
property  in  such  state  is  taxed,  with- 
out violating  the  interstate  commerce 
clause,  where  it  has  reached  its  desti- 
nation for  the  purpose  of  use  or  sale. 
Pittsburgh  &  S.  Coal  Co.  v.  Bates* 
(1895)  15  Sup.  Ct.  415,  418,  156  U.  S. 
577,  39  L.  Ed.  538. 

A  state  may  tax  telegraph  property 
within  its  borders,  though  it  is  employ- 
ed in  interstate  or  foreign  commerce. 
Western  Union  Tel.  Co.  v.  Taggart 
(3896)  16  Sup.  Ct.  1054,  163  U.  S.  1, 
41  L.  Ed.  49. 

A  state  statute  requiring  a  telegraph 
company  to  pay  a  tax  upon  its  property 
within  the  state  valued  at  Buch  propor- 
tion of  the  whole  value  of  its  capital 
stock  as  the  length  of  its  lines  within 
the  state  bears  to  the  length  of  all  its 
lines  everywhere,  deducting  a  sum  equal 
to  the  value  of  its  real  estate  and  ma- 
chinery BUbject  to  local  taxation  within 
the  state,  is  not  violative  of  the  com- 
merce clause.    Id. 

Original  packages  of  imported  goods, 
which  cannot  be  assessed  for  local  tax- 
ation, consist  of  the  boxes,  cases,  or 
bales  in  which  the  goods  were  shipped, 
and  not  the  smaller  packages  therein 
contained,  although  these  are  the  pack- 
ages in  which  the  goods  are  put  up  by 
the  manufacturer;  and  when  the  pack- 
ages in  which  the  goods  are  shipped 
reach  their  destination  for  use  or  trade, 
and  are  opened  and  the  separate  pack- 
ages therein  exposed  or  offered  for  sale, 
these  become  subject  to  local  taxation 
like  other  property  in  the  state.  F.  May 
&  Co.  v.  City  of  New  Orleans  (1900) 
20  Sup.  Ct.  976,  980,  178  U.  S.  496, 
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44  L.  Ed.  1165,  reversing  judgment 
May  ▼.  City  of  New  Orleans  (1899)  25 
So.  950,  51  La.  Ann.  1064. 

An  assessment  for  taxation  under 
state  authority  of  the  original  packages 
In  which  goods  in  smaller  separate  pack- 
ages are  imported,  before  they  have  by 
the  act  of  the  importer  become  incor- 
porated into  the  mass  of  property  of 
the  state  and  are  held  for  use  or  sale, 
is  void.    Id. 

Logs  which  have  been  cut  and  floated 
down  a  stream  and  its  tributaries  to  a 
boom  or  sorting  gap,  from  which  they 
are  to  be  shipped  by  rail  as  needed  to  a 
point  outside  the  state,  are  not,  while 
awaiting  delivery  to  the  railroad  com- 
pany, the  subject  of  interstate  com- 
merce, so  aB  to  be  exempt  from  state 
taxation.  Diamond  Match  Co.  v.  Vil- 
lage of  Ontonagon  (1903)  23  Sup.  Ct 
206,  188  U.  S.  82,  47  L.  Ed.  328. 

Property  actually  in  transit  between 
states  is  exempt  from  local  taxation, 
but  if  it  be  stored  for  an  indefinite  time 
during  Buch  transit,  at  least  for  other 
than  natural  causes  or  lack  of  facili- 
ties for  immediate  transportation,  it 
may  be  lawfully  assessed  by  the  local 
authorities.  Kelley  v.  Rhoads  (1903) 
23  Sup.  Ct.  259,  261,  188  U.  S.  1.  47 
L.  Ed.  359,  reversing  judgment  (1901) 
63  Pac.  935,  9  Wyo.  352,  87  Am.  St. 
Rep.  959. 

A  flock  of  10,000  sheep  which  is  being 
driven  from  the  territory  of  Utah  by  a 
direct  route  across  the  state  of  "Wyo- 
ming to  the  state  of  Nebraska  at  a  rate 
of  about  nine  miles  per  day,  is  the  sub- 
ject of  interstate  commerce,  and  is 
therefore  exempt  from  taxation  under 
Laws  Wyo.  1895,  c.  61,  authorizing  the 
taxing  of  live  stock  brought  into  the 
state  for  grazing  purposes,  although  the 
sheep  may,  while  actually  in  transit, 
have  been  permitted  incidentally  to* 
support  themselves  by  grazing  over  land 
one-fourth  of  a  mile  in  width,  and  might 
have  been  transported  by  rail.    Id. 

Property  shipped  into  a  state  destin- 
ed for  a  point  therein  may  be  taxed  by 
the  state,  though  it  has  not  yet  reached 
its  final  destination.  Diamond  Match 
Co.  v.  Ontonagon  (1903)  23  Sup.  Ct 
266,  271,  188  U.  S.  82,  47  L.  Ed.  849. 

Property  intended  to  be  shipped  out 
of  a  state  remains  subject  to  local  tax- 
ation until  it  has  started  on  its  final 
journey  from  the  state.    Id. 

Logs  which  have  been  cut  and  floated 
down  a  stream  and  its  tributaries  to 
a  boom  or  sorting  gap,  from  which  they 
are  to  be  shipped  by  rail  as  needed  to 
a  point  outside  the  state,  are  not,  while 
awaiting  delivery  to  the  railroad  com- 
pany, the  subject  of  interstate  com- 
merce, so  as  to  be  exempt  from  state 
taxation.     Id. 

The  constitution  does  not  prohibit  the 
taxation  of  substantially  the  same  prop- 
erty in  different  jurisdictions,  Kidd  v. 
Alabama  (1902)  23  Sup.  Ct  401,  402, 
188  U.  S.  730,  47  L.  Ed.  669. 
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A  state  tax  on  the  property  within 
the  state  belonging  to  a  foreign  tele- 
graph corporation,  the  value  of  which 
was  determined  by  regarding  it  as  a 
part  of  a  system  operated  in  other 
states,  is  not  invalid  because  such  cor- 
poration is  engaged  in  interstate  busi- 
ness, and  has  accepted  the  provisions 
of  Act  July  24,  1866  (Com p.  St  § 
10072),  giving  it  the  privilege  of  oper- 
ating a  line  over  military  and  post 
roads,  and  was  not  created  by  such 
state  or  given  any  franchise  by  it. 
Western  Union  Tel.  Co.  v.  Missouri 
(1903)  23  Sup.  Ct  730,  733,  190  U.  S. 
412,  47  L.  Ed.  1116,  affirming  judgment 
State  ex  rel.  Gottlieb  v.  Western  Union 
Tel.  Co.  (1901)  65  S.  W.  775,  165  Mo. 
502. 

A  state  may  impose  ordinary  proper- 
ty, taxes  upon  property  having  a  situs 
within  its  territory,  though  employed 
in  interstate  commerce.  Atlantic  &  P. 
Tel.  Go.  -v.  Philadelphia  (1903)  23  Sup. 
Ct.  817,  818,  190  U.  S.  160,  47  L.  Ed. 
995. 

A  state  is  not  precluded  by  the  com- 
merce clause  of  the  federal  Constitu- 
tion from  imposing  a  merchants'  tax 
upon  a  nonresident  manufacturing  cor- 
poration which  has  selected  a  city  of 
that  state  as  a  distributing  point,  and 
has  secured  a  local  transfer  company 
to  take  charge  of  its  products  when 
shipped  to  that  point,  assort  them, 
store  them  in  a  warehouse,  and  make 
delivery  in  the  original  packages  to  the 
customers  of  the  manufacturer,  either 
as  expressly  directed  by  it,  or  under 
general  directions  in  favor  of  its  recog- 
nized and  approved  customers,  whose 
names  were  furnished  to  the  transfer 
company,  since,  under  such  circum- 
stances, the  goods,  when  stored  in  the 
warehouse,  were  no  longer  in  transit, 
but  had  reached  their  destination,  and 
were  held  in  the  state  for  sale.  Ameri- 
can Steel  &  Wire  Co.  v.  Speed  (1904) 
24  Sup.  Ct.  365,  370,  192  U.  S.  500,  48 
L.  Ed.  538,  affirming  judgment  (1903) 
75  S.  W.  1037,  110  Tenn.  524,  100  Am. 
St.  Rep.  814. 

While  a  state  cannot  tax  the  privilege 
of  carrying  on  commerce  among  the 
states,  it  can  tax  property  permanently 
within  its  jurisdiction,  although  used  in 
commerce  among  the  states.  Fargo  v. 
Hart  (1904)  24  Sup.  Ct  498,  500,  193 
U.  S.  490,  48  L.  Ed.  761. 

A  tax  upon  property  within  the  state 
which  is  the  product  of  the  soil  of  other 
states,  imposed  under  the  authority  of 
Const.  Tenn.  1870,  art.  2,  §§  28-30, 
and  Acts  Tenn.  1908,  c.  258,  §5  1,  2, 
which  exempt  like  property  when  pro- 
duced from  the  soil  of  Tennessee,  di- 
rectly interferes  with  interstate  com- 
merce. I.  M  Darnell  &  Son  Co.  v.  City 
of  Memphis  (1908)  28  Sup.  Ct.  247,  248, 
208  U.  S.  113,  52  L.  Ed.  413,  reversing 
decree  (1906)  95  S.  W.  816,  116  Tenn. 
424. 

Oil   shipped   from   Pennsylvania   and 

Ohio,  and  destined  ultimately  for  points 

9  in  Arkansas,  Louisiana,  and  Mississippi, 


is  not  property  in  interstate  commerce, 
so  as  to  be  exempt  from  state  tax  or  In- 
spection laws  while  it  is  held  at  a  dis- 
tributing point  maintained  by  the  ship- 
per in  Tennessee,  at  which  point  such 
oil  is  unloaded  from  tank  cars  into  va- 
rious tanks,  barrels,  and  other  recep- 
tacles, and  from  which  it  is  forwarded 
to  its  final  destination.  General  Oil  Co. 
v.  Crain  (1908)  28  Sup.  Ct  475,  209 
U.  S.  211,  52  L.  Ed.  754,  affirming  judg- 
ment (1906)  95  S.  W.  824, 117  Tenn.  82. 

The  taxation  of  distilled  spirits  in 
bonded  warehouses  in  the  state,  pro- 
vided for  by  Act  Ky.  March  29,  1902, 
under  which  the  warehouseman  is  made 
liable  for  the  tax  and  is  given  a  lien 
on  the  property  for  the  amount  paid, 
is  within  the  power  of  the  Btate,  where 
the  legislation  does  not  contemplate  the 
collection  of  the  taxes  bo  long  as  the 
spirits  are  in  the  custody  or  under  the 
lien  of  the  federal  government  Thomp- 
son v.  Kentucky  (1908)  28  Sup.  Ct. 
533,  209  U.  S.  340,  52  L.  Ed.  822. 

Personal  property  in  transit  in  in- 
terstate commerce  is  not  subject  to  lo- 
cal taxation  because  within  the  limits 
of  a  county  in  which  the  owner  resides. 
Bacon  v.  People  of  the  State  of  Illi- 
nois (1913)  33  Sup.  Ct.  299,  227  U.  S. 
504,  57  L.  Ed.  615,  affirming  judgment 
People  v.  Bacon  (1910)  90  N.  E.  686, 
243  111.  313. 

Grain  shipped  from  Western  states  to 
Eastern  cities,  purchased  in  transit  by 
a  resident  of  Illinois  to  have  forwarded 
according  to  shipping  contracts,  after 
removal  from  cars  at  Chicago  for  in- 
spection, etc.,  may  be  assessed  for  local 
taxation  while  actually*  in  his  private 
grain  elevator  in  Chicago.     Id. 

Pennsylvania  coal  shipped  by  its  own- 
er to  its  own  order  at  a  New  Jersey 
tide-water  port,  where  if  no  vessels 
were  available  for  its  transportation 
it  was  dumped  into  a  storage  yard  to 
be  transferred  to  vessels* as  occasion 
required,  held  subject  to  local  taxation 
while  in  such  yard,  though  it  was  des- 
tined ultimately  for  ports  in  other 
states.  Susquehanna  Coal  Co.  v.  City 
of  South  Amboy  (1913)  33  Sup.  Ct  712, 
228  U.  S.  665,  57  L.  Ed.  1015,  affirm- 
ing judgment  (C.  C.  1911)  184  Fed. 
941. 

Act  Ohio  April  27,  1893,  imposing  a 
tax  on  telegraph,  telephone,  and  ex- 
press companies,  is  not  invalid  under 
the  constitution,  either  because  the  as- 
sessment is  made  on  property  largely 
used  in  interstate  commerce,  or  because 
the  rule  of  assessment  requires  the 
property  to  be  valued  as  a  unit  profit- 
producing  plant,  or  because  the  asses- 
sors are  required  to  look  to  the  value  of 
the  capital  stock  as  a  factor  in  deter- 
mining the  assessment.  Sanford  v.  Poe 
(1895)  69  Fed.  546,  16  C.  C.  A.  305, 
decree  affirrfed  (1897)  17  Sup.  Ct.  305, 
165  U.  S.  194,  41  L.  Ed.  683,  and  af- 
firming Western  Union  Tel.  Co.  v.  Same 
(C.  C.  1894)  64  Fed.  9. 

A  state  may  impose  taxes  on  prop- 
erty owned  and  used  within  it  by  a  for- 
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eign  corporation  engaged  in  interstate 
commerce.  Philadelphia  v.  Western 
Union  Telegraph  Co.  (1898)  89  Fed. 
454,  460,  32  C.  C.  A.  246. 

The  fact  that  a  corporation  of  one 
state  derived  its  franchise  from  the 
United  States  under  Act  July  24,  1866, 
c.  230,  14  Stat.  221,  providing  for  the 
establishment  of  telegraph  lines  along 
post  roads,  etc.,  did  not  relieve  the 
corporation  from  the  burdens  of  taxa- 
tion in  another  state  in  which  it  had 
property.  Western  Union  .Telegraph 
Co.  v.  Trapp  (1911)  186  Fed.  114,  108 
O.  C.  A.  226. 

Property  is  not  exempted  from  lia- 
bility to  an  equal  and  uniform  property 
tax  by  the  fact  that  it  is  used  either 
partially  or  exclusively  for  interstate 
commerce.  Pullman's  Palace  Car  Co.  v. 
Twombly  (C.  C.  1887)  29  Fed.  658,  662. 

The  state  may  tax  such  real  or  per- 
sonal property  of  a  telegraph  company 
engaged  in  interstate  commerce  as  is 
located  within  its  borders  at.  such  just 
rate  and  in  such  manner  as  the  legisla- 
ture may  prescribe  consistently  with 
the  laws  of  the  state.  City  of  St.  Louis 
v.  Western  Union  Tel.  Co.  (C.  C.  1889) 
39  Fed.  59,  60,  reversed  (1893)  13  Sup. 
Ct.  485,  148  U.  S.  92,  37  L.  Ed.  380. 

A  Btatute  providing  that  any  trans- 
portation company  whose  sleeping  cars 
run  over  any  line  lying  partly  within 
the  state,  or  partly  within  another  state 
or  states,  shall  be  assessed  in  the  state 
in  the  ratio  which  the  number  of  miles 
of  the  line  within  the  state  has  to 
the  total  number  of  miles  of  the  entire 
line,  applies  alike  to  resident  and  non- 
resident companies,  and  is  not  an  im- 
position on  interstate  commerce,  when 
just  and  reasonable.  Pullman's  Palace- 
Car  Co.  v.  Board  of  Assessors  (C.  C. 
1893)  55  Fed.  206,  209,  affirmed  (1894) 
60  Fed.  37,  8  C.  C.  A.  490. 

The  act  of  Jndiana  of  March  6,  1893, 
relating  to  taxation,  violates  no  provi- 
sion of  the  Constitution  of  the  state 
or  of  the  United  States.  Western 
Union  Tel.  Co.  v.  Henderson  (C.  C. 
1895)  68  Fed.  588. 

The  revenue  law  of  Tennessee  of 
1897  (chapter  1),  imposing  upon  all 
merchants  an  "ad  valorem  tax  upon 
the  capital  invested  in  their  business 
equal  to  that  levied  upon  taxable  prop- 
erty," and  which  provides  that  the 
amount  assessed  against  the  merchant 
shall  not  be  less  than  the  average  of  his 
stock  during  the  preceding  year,  to  be 
ascertained  by  adding  together  the  high- 
est and  lowest  amounts  of  stock  on 
hand  at  any  time,  and  dividing  the  sum 
by  2,  is  not  a  tax  upon  the  goods,  and 
not  an  interference  with  interstate  com- 
merce. Oliver  Finney  Grocery  Co.  v. 
Speed  (C.  C.  1898)  87  Fed.  408. 

The  action  of  state  authorities  in  tak- 
ing the  entire  valuation  of  the  property 
of  a  railroad  company,  without  as  well 
as  within  the  state,  and  dividing  it  upon 
a  mileage  basis  for  the  purpose  of  fix- 
ing the  value  of  that  within  the  state 
for  purposes  of  taxation,  is  not  in  vio- 
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lation  of  the  commerce  clause.  St 
Louis,  I.  M.  &  S.  Ky.  Co.  v.  Davis  (C 
C.  1904)  132  Fed.  629. 

A  city  as  a  part  of  a  state  cannot  by 
a  pretended  taxation  control  the  ship- 
ment of  interstate  freight  and  the  sale 
thereof  in  the  original  packages.  Jewel 
Tea  Co.  v.  Lee's  Summit,  Mo.  (C.  C. 
1911)  189  Fed  280. 

♦  A  tax  or  charge  imposed  equally  on 
the  products  of  the  state  imposing  it 
and  those  introduced  from  other  states 
is  only  an  exercise  of  the  taxing  power 
of  the  state,  and  not  a  regulation  of 
commerce.  Ex  parte  Hanson  (D.  C. 
1886)  28  Fed.  127.  But  a  tax  which 
in  purpose  or  effect  discriminates  in  fa- 
vor of  its  own  products  is  a  regulation 
of  commerce  among  the  Btates,  and 
void.    Id. 

Interstate  commerce  is  equally  bur- 
dened whether  by 'direct  tax  on  the 
property  imposed  by  state  statute  or 
by  an  indirect  tax  on  the  person  en- 
gaging in  interstate  commerce  or  his 
agent  in  the  form  of  a  licensed  fee  im- 
posed by  state  statute  for  carrying  on 
the  business.  Jewel  Tea  Co.  v.  Lee's 
Summit,  Mo.  (D.  C.  1912)  198  Fed. 
532. 

That  the  lineB  of  a  railroad  com- 
pany were  built  and  are  operated  under 
grants  by  Congress  does  not  affect  the 
right  of  the  state  to  tax  its  property, 
where  the  tax  does  not  interfere  with 
the  performance  of  any  service  to  die 
government  which  may  have  been  made 
a  condition  of  the  grants.  Missouri,  K. 
&  T.  Ry.  Co.  v.  Meyer  (D.  C.  1913) 
204  Fed.  140. 

Act  Okl.  May  26,  1908,  §§  2,  3.  and 
section  6  as  amended  by  Act  March  27, 
1909,  being  Comp.  Laws  Okl.  1909,  K 
7702,  7703,  7706,  imposing  a  gross  rev- 
enue tax  on  mineral  production  in  the 
state,  is  not  invalid  as  imposing  a  bur- 
den on  interstate  commerce  as  applied 
to  coal  mined  by  a  railroad  company 
and  used  in  the  operation  of  interstate 
trains.    Id. 

A  state  may  tax  property  permanent- 
ly within  its  jurisdiction,  although  own- 
ed by  nonresidents  and  used  in  inter- 
state commerce,  as  in  case  of  express 
company  property  used  in  both  inter- 
state and  intrastate  commerce;  and 
where  the  property  in  the  state  is  a 
part  of  a  system  partly  within  and 
partly  without  the  state,  assessment 
may  be  made  by  taking  a  mileage  pro- 
portion. Wells  Fargo  &  Co.  v.  John- 
son   (D.   C.    1913)    205   Fed.   60. 

Goods  purchased  from  an  importer 
after  they  have  been  brought  within  the 
jurisdiction  of  the  United  States,  but 
before  they  have  been  delivered  at  the 
port  of  entry  and  before  duties  have 
been  paid  on  them,  and  which  are 
transported  by  the  purchaser  to  the 
port  to  which  they  were  consigned,  are 
subject  to  taxation  by  state  authority. 
City  of  Mobile  v.  Waring  (1867)  41 
Ala.  139. 
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Acts  Ala.  1911,  pp.  468,  406,  imposing 
a  tax  upon  oysters  taken  from  public 
reefs  or  private  bedding  grounds  for 
packing  or  sale,  held  to  refer  only  to 
oysters  taken  in  waters  within  the  ju- 
risdiction of  Alabama;  and  hence  not 
invalid  as  an  unauthorized  interference 
with  interstate  commerce.  State  v. 
Parker  (Ala.  1912)  59  So.  741. 

Tax  discrimination  against  the  prod- 
ucts and  manufactures  of  other  states 
is  prohibited  by  the. commerce  clause. 
Vines  v.  State  (1880)  67  Ala.  73;  Pow- 
ell v.  Same  (1881)  69  Ala.  10. 

Revenue  Act  Cal.  1853,  which  pro- 
vides that  all  goods  and  merchandise 
brought  into  the  state  from  any  other 
state  or  foreign  country  to  be  sold  in 
this  state,  and  owned  by  any  person  not 
domiciled  in  the  state,  shall  be  taxed 
at  a  certain  rate,  is  not  unconstitu- 
tional, as  interfering  with  the  power 
of  congress  to  regulate  commerce. 
People  v.  Coleman  (1854)  4  OaL  46, 
60  Am.  Dec.  581. 

When  an  original  package  of  mer- 
chandise has  been  so  acted  upon  by 
the  importer  as  to  have  lost  its  dis- 
tinctive character  as  an  import,  it  be- 
comes liable  to  taxation.  In  re  Wil- 
son (D.  C.  1890)  8  Mackey,  341,  12 
L.  R.  A.  624. 

A  tax  on  a  chose  in  auction  owned  by 
a  resident  of  the  state  is  not  a  regu- 
lation of  interstate  commerce,  though 
the  debtor  be  a  nonresident.  Atlanta 
Nat.  Building  &  Loan  Ass'n  v.  Stewart 
(1900)  35  S.  E.  73,  109  Ga.  80. 

Imported  goods  in  the  original  un- 
broken packages  on  which  the  United 
States  duties  have  been  paid  are  ex- 
empt from  state  taxation.  Appeal  of 
Doane  (1902)  64  N.  B.  377,  197  111. 
376. 

Oil  pumped  through  a  pipe  line,  on 
its  way  from  one  state  to  a  point  in 
another,  is  a  subject  of  interstate  com- 
merce, and  is  exempt  from  local  tax- 
ation. Prairie  Oil  &  Gas  Oo.  v.  Ehr- 
hardt  (1910)  91  N.  E.  680,  244  HI.  634. 

A  statute  subjecting  to  taxation 
property  bought  in  Indiana  and  kept 
there  to  undergo  a  further  process  of 
manufacture  does  not  conflict  with  the 
interstate  commerce  clause.  Standard 
Oil  Co.  v.  Combs  (1884)  96  Ind.  179, 
49  Am.  Rep.  156. 

Taxation  of  the  property  of  a  cor- 
poration engaged  in  interstate  com- 
merce is  not  taxing  interstate  com- 
merce. Cleveland.  C,  C.  &  St.  L.  Ry. 
Co.  v.  Backus  (1893)  133  Ind.  513,  33 
N.  E.  421,  18  L.  R.  A.  729;  Indianap- 
olis &  V.  R.  Co.  v.  Same  (1893)  133 
Ind.  609,  33  N.  E.  443. 

Assessing  the  property  of  an  inter- 
state telegraph  company  within  the 
state  at  its  true  cash  value,  such  val- 
ue being  placed  at  that  proportion  of 
the  entire  value  of  the  company's  prop- 
erty which  its  mileage  within  the  state 
bears  to  the  entire  mileage,  is  not  a 
tax  on  interstate  commerce.    Western 


Union  Tel.  Co.  v.  Taggart  (1895)  141 
Ind.  281,  40  N.  E.  1051. 

After  property  has  left  the  channels 
of  commerce  and  obtained  a  situs  in 
the  state,  it  is  Bubject  to  the  taxing 
power  of  the  state;  and  the  interstate 
commerce  clause  of  the  federal  Consti- 
tution can  be  invoked  only  to  protect 
such  property  from  unjust  discrimina- 
tion. Darnell  v.  State  (Ind.  1910)  90 
N.  E.  769. 

Merchandise  belonging  to  nonresident 
sellers,  consigned  to  a  warehouseman 
within  the  state  and  stored  by  him  to 
await  future  delivery  on  sales  thereof 
by  the  owner,  may  be  lawfully  assessed 
by  the  local  authorities  without  infring- 
ing upon  the  interstate  commerce  laws. 
Merchants*  Transfer  Co.  v.  Board  of 
Review  of  City  of  Des  Moines  (1905) 
105  N.  W.  211,  128  Iowa,  732,  2  L.  R. 
A.  (N.  S.)  662. 

Coal  brought  from  Pennsylvania  to 
New  Orleans  for  sale  can  legally  be 
'  taxed  by  the  state  of  Louisiana.  Such 
a  tax  does  not  violate  the  constitution- 
al provision  that  Congress  shall  reg- 
ulate commerce.  Brown  v.  Houston 
(1881)  33  La.  Ann.  843,  39  Am.  Rep. 
284. 

Taxation  of  goods  transported  from 
one  state  into  another  state  for  pur- 
poses of  sale,  after  arrival  at  their  des- 
tination and  being  offered  for  sale,  is 
lawful,  and,  in  the  absence  of  contrary 
congressional  legislation,  does  not  vio- 
late the  commerce  clause.  Pittsburg  & 
S.  Coal  Co.  v.  Bates  (1888)  40  La. 
Ann.  226,  3  South.  642,  8  Am.  St.  Rep. 
519. 

An  imported  article  in  the  importer's 
possession,  in  the  original  package, 
continues  to  be  a  part  of  the  foreign 
commerce  of  the  country  and  is  not 
part  of  the  property  in  the  state  sub- 
ject to  taxation.  State  ex  rel.  Gelpi  v. 
Board  of  Assessors  (1894)  46  La.  Ann. 
145,  15  So.  10,  49  Am.  St.  Rep.  318. 

An  article  brought  from  another 
state  is  an  article  of  interstate  com- 
merce until  sold,  and  hence  Laws  Md. 
1910,  c.  735,  which  imposes  a  tax  upon 
oysters  shipped  in  from  foreign  states 
before  they  can  be  sold,  interferes  with 
interstate  commerce.  D.  E.  Foote  & 
Co.  v.  Clagett  (1911)  81  Atl.  511, 
116  Md.  228. 

Laws  Mich.  1865,  p.  244,  imposing  a 
specific  tax  upon  corporations  and  com- 
panies engaged  in  mining,  smelting,  and 
refining  ores  in  this  state,  which  pro- 
vides for  the  payment  of  a  tax  of  1% 
cents  per  ton  on  all  iron  ore  or  mineral 
obtained  and  exported  from  the  state 
before  being  Bmelted,  but  exempts  from 
taxation  all  that  is  smelted  within  the 
state,  is  void,  as  an  attempt  in  effect  to 
impose  a  tax  upon  interstate  commerce. 
Jackson  Min.  Co.  v.  Auditor  General 
(1875)  32  Mich.  488. 

The  state  may  tax  property  within 
its  borders,  though  such  property  may 
be  employed  by  its  owners  in  interstate 
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commerce.  State  t.  United  States  Ex- 
press Co.  (1911)  131  N.  W.  480,  114 
Minn.  346. 

Logs  assessed  for  taxes  after  being 
braiied  by  a  boom  company,  and  while 
waiting  for  delivery  to  a  steamer  to  be 
towed  to  another  state,  had  not  com- 
menced their  interstate  transit,  and 
were  subject  to  assessment.  State  v. 
Burlington  Lumber  Go.  (Minn.  1912) 
136  N.  W.  1033. 

Laws  Minn.  1907,  c  250,  authorising 
the  imposition  of  gross  earnings  tax, 
held  not  invalid  as  imposing  an  unlaw- 
ful burden  on  interstate  commerce. 
State  v.  Gudahy  Packing  Go.  (Minn. 
1915)  151  N.  W.  410. 

Neither  the  Constitution  nor  laws  of 
the  United  States  prohibit  a  state  from 
taxing  the  property  of  persons  and  cor- 
porations engaged  in  foreign  and  inter- 
state commerce  where  the  property  is 
located  in  such  state.  State  ex  rel. 
Hammer  v.  Wiggins  Ferry  Co.  (1907) 
106  S.  W.  1005,  208  Mo.  622. 

The  national  government  alone  has 
power  to  tax  and  regulate  foreign  and 
interstate  commerce.    Id. 

Gen.  Laws  N.  II.  c.  54,  §  13,  which 
provides  that  logs  and  lumber  shall  be 
taxed  in  the  town  where  they  are  on 
the  1st  day  of  April,  is  not  unconstitu- 
tional, as  being  a  tax  on  commerce,  al- 
though such  logs  and  lumber  were  in 
transit  and  seeking  the  market  in  an- 
other state.  Coe  v.  Errol  (1882)  62  N. 
II.  303. 

The  tax  on  property  belonging  to  the 
citizens  of  another  state  in  its  transit 
to  markets  in  other  stateB,  which  is  de- 
layed within  this  state  merely  for  the 
purpose  of  separation  and  assortment, 
is  a  tax  on  commerce.  Detmold  v. 
Engle  (1871)  34  N.  J.  Law  (5  Vroom) 

425. 

Goal  mined  in  this  state  by  a  foreign 
corporation,  whose  business  office  is  in 
New  York  City,  is  not  taxable  by  this 
state  while  awaiting  shipment  to  pur- 
chasers in  other  states.  State  v.  Car- 
rigan  (1876)  39  N.  J.  Law  (10  Vroom) 

35. 

A  foreign  corporation  mining  coal  in 
this  state  is  not  subject  to  taxation  on 
coal  delivered  in  this  state  on  orders 
received  through  its  business  office  in 
such  foreign  state.    Id. 

Coal  shipped  from  Pennsylvania,  and 
stored  in  New  Jersey  to  await  orders 
for  sale,  then  to  be  shipped  to  custom- 
ers purchasing  after  such  storage,  is 
not  in  interstate  commerce,  and  is  tax- 
able at  the  place  of  storage.  Lehigh  & 
Wilkesbarre  Coal  Go.  v.  Borough  of 
Junction  (N.  J.  1907)  66  A.  923. 

Coal  in  interstate  commerce  is  not 
taxable  when  it  rests  in  the  state  in 
cars  solely  for  transshipment  and  not 
upon  storage.  Berwind  &  White  Coal 
Co.  t.  Jersey  City  (N.  J.  1907)  67  A. 
181. 

Transportation  of  merchandise  by  the 
owner  to  his  own  order  as  consignee 
from   one   state   to   another,  for  con- 

(13452) 


venience  of  the  owner,  for  the  purpose 
of  storage  in  mass,  and  subsequent  sale 
in  specific  quantities,  is  not  interstate 
commerce  in  the  sense  that  the  mer- 
chandise is  exempted  from  local  taxa- 
tion, and  interstate  transportation  of 
coal  to  be  held  indefinitely  for  future 
market  is  not  such  interstate  com- 
merce. Lehigh  &  Wilkes-Barre  Goal 
Go.  v.  Borough  of  Junction  (N.  J.  1908) 
68  A.  806,  affirming  judgment  (1907) 
66  A.  923. 

For  property  of  a  foreign  corporation 
to  be  exempt  from  taxation  under  the 
commerce  clause  of  the  federal  Consti- 
tution there  must  be  a  continuous  move- 
ment of  merchandise  in  interstate  com- 
merce, that  is,  transportation  from  one 
state  to  another  pursuant  to  some  ex- 
isting contract  of  sale  or  consignment 
Id. 

The  power  of  congress  to  regulate 
commerce  either  with  foreign  countries 
or  between  the  states  is  not  interfered 
with  by  the  assessment  of  a  steam- 
ship company  incorporated  in  New  York 
for  the  transportation  of  passengers 
and  freight  between  New  York  and  a 
foreign  country.  People  ▼.  Commis- 
sioners of  Taxes  and  Assessments  (N. 
Y.  1866)  48  Barb.  157. 

A  state  tax  on  money  used  in  buying 
up  cotton  in  different  states  for  export 
to  foreign  countries  held  not  in  viola- 
tion of  the  provisions  of  the  commerce 
clause.  People  v.  City  &  County  of 
New  York  Tax  Com'rs  (N.  Y.  1877)  10 
Hun,  255. 

Where  goods  have  been  brought  with- 
in the  state,  and  have  entered  into  the 
body  of  the  merchandise  therein  situate, 
they  lose  their  character  as  articles  of 
interstate  commerce,  and  become  sub- 
ject to  taxation  within  the  state.  Peo- 
ple v.  Raynes  (1910)  120  N.  Y.  Supp. 
1053,  136  App.  Div.  417. 

Laws  N.  G.  1866,  f  12,  which  im- 
poses a  tax  of  15  per  cent,  upon  liq- 
uors purchased  by  residents  from  per- 
sons not  residing  in  the  state,  and  only 
10  per  cent  upon  such  as  are  purchas- 
ed from  the  maker  in  the  state,  does 
not  violate  the  commerce  clause.  Da- 
vis v.  Dashiel  (1867)  61  N.  C.  (PhiL) 
114. 

Rev.  Codes  N.  D.  1905,  c.  23,  pro- 
viding for  assessment  of  railroad  rights 
of  way  for  the  benefits  from  local 
drains,  is  not  a  violation  of  the  com- 
merce clause,  though  it  is  sought  to  be 
applied  to  interstate  lines.  Northern 
Pac.  Ry.  Co.  v.  Richland  County  (N.  D. 
1914)  148  N.  W.  545. 

A  state  tax  on  all  persons  trading  in 
foreign  or  domestic  goods,  etc,  within 
the  state,  whether  the  capital  employed 
in  such  trade  be  owned  within  the  state 
or  elsewhere,  does  not  violate  the  com- 
merce clause.  Raguet  v.  Wade  (1829) 
4  Ohio  (4  Ham.)  107. 

Rev.  St  Ohio  |  2740,  providing  for 
the  taxation  of  personal  property  con- 
signed from  a  place  without  the  state 
for  sale  within  the  state,  but  that  a 
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consignee  shall  not  be  required  to  list 
the  property  consigned  for  sale  from 
any  place  within  the  state,  is  not  un- 
constitutional, as  discriminating  be- 
tween the  home  and  the  foreign  prod- 
uct Huddleston  v.  Hagerty  (Com.  PL 
1893)  2  Ohio  N.  P.  291. 

Goods  brought  from  other  states  and 
sold  by  the  importer  in  the  original 
packages  are  subject  to  taxation  under 
Act  S.  O.  1854,  imposing  a  tax  "on  the 
amount  of  sales  in  goods,  wares,  mer- 
chandise," etc.  State  v.  Pinckney  (S. 
C.  1857)  10  Rich.  Law,  474. 

Laws  S.  D.  1891,  c.  14,  U  65,. 66,  pro- 
viding for  the  taxation  of  the  property 
of  express  companies,  are  not  uncon- 
stitutional because  they  enable  the 
board  of  assessment  and  equalization, 
in  valuing  their  property,  to  take  into 
consideration  their  gross  earnings  from 
contracts  made  with  railroad  compa- 
nies extending  to  points  without  the 
state.  .  State  v.  State  Board  of  Assess- 
ment and  Equalization  (1892)  3  S.  D. 
338,  53  N.  W.  192. 

A  tax  upon  logs  purchased  in  and 
brought  from  another  Btate,  but  lying 
in  a  millyard  in  the  state  awaiting  man- 
ufacture into  lumber,  is  not  violative 
of  the  interstate  commerce  clause.  I. 
M.  Darnell  &  Son  Co.  v.  City  of  Mem- 
phis (1906)  95  S.  W.  816,  116  Tenn. 
424. 

Goods  are  subject  to  taxation  within 
the  state,  though  they  are  imported  for 
the  express  purpose  of  reshipping  and 
distributing  them  to  persons  outside  of 
the  state.  Logan  v.  Brown  (Tenn. 
1911)  141  S.  W.  751. 

Timber  belonging  to  a  citizen  of  an- 
other state,  felled  in  Virginia  and  plac- 
ed near  water  courses  to  wait  for  high 
water  to  float  it  to  the  state  of  the 
owner,  is  not  exempt  from  taxation  in 
Virginia  as  being  in  process  of  expor- 
tation as  interstate  commerce,  since  it 
does  not  become  such  until  the  course 
of  transportation  has  begun.  Vansant 
Kitchen  &  Co.  v.  Commonwealth 
(1908)  60  S.  B.  753,  108  Va.  135. 

Where  goods  are  brought  into  the 
state  and  stored  in  advance  of  sales, 
and  orders  therefor  are  filled  from  the 
store,  the  business  is  local  commerce, 
and  hence  laws  imposing  taxes  thereon 
are  not  invalid  as  interfering  with  in- 
terstate commerce;  and  the  same  rule 
applies  where  the  goods  reach  their 
destination  in  this  state  for  such  stor- 
age and  sale,  even  before  they  are  un- 
loaded from  the  cars.  Spaulding  v. 
Adams  County  (Wash.  1914)  140  Pac. 
367. 

Where  one  buys  property  outside  of 
the  state,  and  stores  it  in  the  state 
awaiting  a  sale  elsewhere,  it  is  not  in 
transit  during  its  stay,  but  is  a  com- 
modity kept  for  sale,  and  is  not  exempt 
from  taxation  as  subject  of  interstate 
commerce.  State  v.  Patterson  (Wis. 
1908)  114  N.  W.  441. 

St.  Wis.  1911,  §  1087m2,  subd.  3,  im- 
posing a  tax  on  incomes  from  business 


within  the  state,  though  involving  inter- 
state transactions,  does  not  violate  the 
commerce  clause.  United  States  Glue 
Co.  v.  Town  of  Oak  Creek  (Wis.  1915) 
153  N.  W.  241. 

Act  Wyo.  Feb.  16,  1895  (repealed  by 
Act  March  1,  1897),  which  provided 
that  all  live  stock  brought  into  the 
state  for  the  purpose  of  being  grazed 
should  be  taxed  for  the  fiscal  year  dur- 
ing which  it  was  brought  into  the  state, 
and  which  vested  the  county  assessors 
with  powers  to  collect  the  same  as  soon 
as  the  property  was  brought  into  their 
counties,  is  not  in  conflict  with  the  in- 
terstate commerce  clause.  Kelley  v. 
Rhoads  (1898)  51  P.  593,  7  Wyo.  237, 
39  L.  R.  A.  594,  75  Am.  St  Rep.  904. 

223. Means  and  Instrumentali- 
ties of  commerce.— The  state  of  Cali- 
fornia has  no  power  to  tax  vessels  own- 
ed and  registered  in  New  York,  but 
which  are  temporarily  within  its  ju- 
risdiction for  the  purpose  of  discharg- 
ing and  receiving  passengers  and 
freight.  Hays  v.  Pacific  Mail  S.  S.  Co. 
(1G54)  58  U.  S.  (17  How.)  596,  15  L. 
Ed.  254. 

No  state  but  that  in  which  a  vessel 
has  her  home  port  haB  dominion  over 
her  for  the  purpose  of  taxation.  Mor- 
gan v.  Parham  (1872)  83  U.  S.  (16 
Wall.)  471,  21  L.  Ed.  303. 

Steamboats  which  ply  between  differ- 
ent ports. on  a  navigable  river  may,  un- 
der a  state  statute,  be  taxed  as  per- 
sonal property  by  the  city  where  the 
company  owning  them  has  its  principal 
office,  and  which  is  their  home  port, 
although  they  are  duly  enrolled  and  li- 
censed as  coasting  vessels  under  the 
laws  of  the  United  StateB,  and  all  fees 
and  charges  thereon  demandable  under 
those  laws  have  been  duly  paid.  Wheel- 
ing, P.  &  C.  Transp.  Co.  v.  City  of 
Wheeling  (1878)  99  U.  S.  273,  25  L. 
Ed.  412. 

Effect  of  this  clause  as  to  power  of 
states  to  tax  vessels  as  personal  prop- 
erty considered.     Id. 

A  state  cannot  regulate  foreign  com- 
merce, but  may  do  many  things  more 
or  less  affecting  it.  It  may  tax  vehi- 
cles of  commerce  the  same  as  other 
property  owned  by  its  citizens.  Wig- 
gins Ferry  Co.  v.  City  of  East  St. 
Louis  (1883)  2  Sup.  Ct.  257,  264,  107 
U.  S.  365,  27  L.  Ed.  419. 

No  legislation  on  the  part  of  a  state 
can  impose  a  tax  upon  that  portion 
of  interstate  commerce  which  is  involv- 
ed in  the  transportation  of  persons  and 
freight,  whatever  be  the  instrumentali- 
ty by  which  it  is  carried  on.  Glouces- 
ter Ferry  Co.  v.  Pennsylvania  (1885) 
5  Sup.  Ct.  826,  114  U.  S.  196,  29  L. 
Ed.  158. 

A  tax  assessed  against  a  railroad 
company  which  is  a  link  in  a  through 
line  of  road,  and  carries  freight  and 
passengers  in  and  out  of  the  state,  by 
the  state  through  which  the  through 
line  passes,  as  a  condition   precedent 
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to  its  keeping'  an  office  in  such  state 
for  the  use  of  its  officers,  agents,  and 
employes,  is  a  tax  on  the  means  by 
which  the  company  is  enabled  to  carry 
on  its  business  of  interstate  commerce, 
and  is  therefore  in  violation  of  the 
interstate  commerce  clause.  Norfolk 
&  W.  R.  Co.  v.  Pennsylvania  (1890) 
10  Sup.  Ct.  958,  960,  136  U.  S.  114,  34 
L.  Ed.  394,  reversing  (1886)  6  Atl.  45, 
114  Pa.  256. 

The  taxation  by  local  Kentucky  au- 
thorities for  that  part  of  a  bridge  from 
Kentucky  to  Indiana  which  lies  below 
low-water  mark  on  the  Kentucky 
shore  does  not  amount  to  a  regulation 
of  interstate  commerce  by  state  author- 
ity. Henderson  Bridge  Co.  v.  Hender- 
son (1891)  12  Sup.  Ct.  114,  118,  141 
U.  S.  679,  35  L.  Ed.  900. 

The  city  of  Henderson,  Ky.f  whose 
corporate  limits  extend  to  low  water 
on  the  Indiana  shore  of  the  Ohio  river, 
by  an  ordinance  granted  to  a  Kentucky 
bridge  company  the  right  to  build  a 
railroad  bridge  within  its  boundaries, 
and  made  certain  stipulations  as  to 
taxation  thereof.  Held,  that  the  taxa- 
tion of  the  bridge  was  not  a  regulation 
of  interstate  commerce,  or  the  taxation 
of  an  agency  of  the  federal  govern- 
ment.    Id. 

The  provision  of  Act  Ind.  March  6, 
1891,  in  regard  to  taxation  of  railroad 
property,  that  rolling  stock  shall  be 
listed  and  taxed  in  the  several  counties 
in  the  proportion  that  the  main  track 
used  or  operated  in  such  county  bears 
to  the  length  of  the  main  track  used 
or  operated  by  the  company,  in  con- 
nection with  the  requirement  of  a  state- 
ment of  the  amount  of  capital  stock 
and  indebtedness,  is  not  invalid  as  re- 
quiring assessment  and  valuation  of 
property  outside  the  state,  as  the  in- 
tent of  the  act  to  reach  simply  prop- 
erty of  the  railroad  company  within 
the  state  is  obvious  from  its  other  pro- 
visions and  its  general  scope,  and  it 
does  not  require  the  valuation  of  such 
property  to  be  determined  absolutely 
on  a  mileage  basis.  Pittsburgh,  C,  C. 
&  St.  L.  Ry.  Co.  v.  Backus  (1894)  154 
U.  S.  421,  14  Sup.  Ct  1114,  38  L.  Ed. 
1031;  Indianapolis  &  V.  R.  Co.  v. 
Same  (1894)  154  U.  S.  438,  14  Sup. 
Ct.    1114,    38    L.    Ed.    1040,    affirming 

(1893)  133  Ind.  625,  33  N.  E.  432. 
Assessment   of   the   part   within   one 

state  of  a  railroad  which  extends  into 
another  state,  and  a  valuation  on  a  mile- 
age basis,  does  not  place  a  burden  on 
interstate  commerce,  although  the  value 
of  the  road  as  a  whole  is  created  part- 
ly by  its  interstate  commerce.  Cleve- 
land, C,  C.  &  St  L.  Ry.  Co.  v.  Backus 

(1894)  154  IT.  S.  439,  14  Sup.  Ct.  1122, 
38  L.  Ed.  1040.  affirming  (1892)  133 
Ind.  513,  33  N.  E.  421. 

A  state  may  tax  telegraph  proper- 
ty within  its  borders,  though  it  is  em- 
ployed in  interstate  or  foreign  com- 
merce.     Western    Union    Tel.    Co.    v. 
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Taggart  (1896)  163  U.  S.  lt  16  Sup. 
Ct.  1054,  41  L.  Ed.  49. 

No  state  can  interfere  with  interstate 
commerce  through  the  imposition  of  a 
tax,  by  whatever  name  called,  which  is 
in  effect  a  tax  for  the  privilege  of 
transacting  such  commerce;  but  this 
restriction  does  not  in  the  least  abridge 
the  right  of  a  state  to  tax,  at  their 
full  value,  all  the  instrumentalities  used 
for  such  commerce.  Adams  Express 
Co.  v.  Ohio  State  Auditor  (1897)  17 
Sup.  Ct.  604,  605,  166  U.  8.  185,  41 
L.  Ed.  965. 

The  fact  that  a  bridge  across  a  navi- 
gable stream  between  two  states  is  an 
instrument  of  interstate  commerce  does 
not  exempt  so  much  of  it  as  is  within 
one  of  the  states  from  taxation  by  such 
state.  Pittsburgh,  C,  G.  &  St  L  Ry. 
Co.  v.  Board  of  Public  Works  (1898) 
19  Sup.  Ct  90,  94,  172  U.  S.  32,  43  L. 
Ed.  354. 

A  bridge  erected  by  a  corporation 
between  Kentucky  and  Indiana,  with 
the  consent  of  congress,  in  or  over  the 
Ohio  river,  low- water  mark  on  the 
western  and  northwestern  banks  of 
which  is  a  boundary  of  Kentucky,  is  a 
proper  subject  of  taxation  by  that 
Btate,  although  that  river,  as  a  navi- 
gable stream,  is  under  the  control  of 
congress,  and  the  fact  that  the  bridge 
between  low-water  mark  on  either  side 
of  the  river  is  used  by  tjhe  corporation 
for  purposes  of  interstate  commerce 
does  not  exempt  it  Henderson  Bridge 
Co.  v.  City  of  Henderson  (1899)  19 
Sup.  Ct.  553,  565,  173  U.  S.  592,  43 
L.  Ed.  823. 

A  state  may  constitutionally  tax  re- 
frigerator cars  used  on  railroads  of  the 
state,  and  required  in  their  business, 
though  owned  by  a  corporation  of  an- 
other state,  which  furnishes  them  for 
the  transportation  of  perishable  prod- 
ucts, aB  required  by  a  shipper  or  rail- 
road company  for  a  particular  shipment 
or  trip— being  paid  by  the  railroad 
company  on  a  mileage  basis, — and 
though  such  cars  are  used  within  the 
state  entirely  in  carrying  on  interstate 
commerce;  and  such  tax  may  proper- 
ly be  fixed  upon  the  value  of  the  aver- 
age number  of  cars  employed  within  the 
state.  American  Refrigerator  Transit 
Co.  v.  Hall  (1899)  19  Sup.  Ct  599,  604, 
174  IT.  S.  70,  43  L.  Ed.  899,  affirming 
judgment  (1897)  51  Pac.  421,  24  Colo. 
291.  56  L.  R.  A.  89,  65  Am.  St  Rep. 
223. 

A  state  may  tax  the  average  number 
of  refrigerator  cars  used  by  railroads 
within  the  state,  but  owned  by  a  for- 
eign corporation  without  place  of  busi- 
ness therein,  though  employed  in  in- 
terstate commerce.  Union  Refrigera- 
tor &  Transit  Co.  v.  Lynch  (1900)  20 
Sup.  Ct.  631,  632,  177  U.  S.  149,  44  L. 
Ed.  708. 

Vessels,  which,  though  engaged  in  in- 
terstate commerce,  are  employed  in 
such  commerce  wholly  within  the  limits 
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of  a  state,  are  subject  to  taxation  in 
that  state,  although  they  may  have 
been  registered  or  enrolled,  under  R.  S. 
|§  4141,  4311  (Comp.  St  §§  7719,  8057), 
at  a  port  outside  the  limits  of  the  state. 
Old  Dominion  S.  S.  Co.  v.  Virginia 
(1905)  25  Sup.  Ct.  686,  688,  198  U.  S. 
299,  49  L.  Ed.  1059,  3  Ann.  Cas.  1100, 
affirming  judgment  (1904)  46  S.  E.  783, 
102  Va.  576,  102  Am.  St.  Rep.  855. 

A  tax  upon  the  ordinary  and  lawful 
means  of  transportation  is  really  a 
tax  upon  the  thing  carried;  and  a 
state  law  imposing  a  tax  upon  locomo- 
tives, passenger  and  freight  cars,  etc., 
being  not  merely  a  police  regulation, 
but  an  expedient  for  raising  revenue, 
involves  a  tax  upon  the  passengers  and 
freight  transported,  and  is  unconstitu- 
tional, as  interfering  with  commerce 
between  the  states.  Minot  v.  Philadel- 
phia, W.  &  B.  R.  Co.  (C.  C.  1870)  Fed. 
Cas.  No.  9,645,  affirmed  in  (1873)  85 
U.  S.  (18  Wall.)  206,  21  L.  Ed.  888. 

It  is  no  objection  to  the  imposition 
of  a  state  tax  upon  railroad  rolling 
stock  used  partly  within  the  state  that 
the  same  is  engaged  as  a  vehicle  of 
interstate  commerce,  or  that  its  legal 
situs  is  in  another  state  or  territory, 
where  taxes  on  it  have  been  paid. 
Reinhart  v.  McDonald  (C.  C.  1896)  76 
Fed.  403. 

Dredges,  having  no  propelling  power, 
and  not  designated  fo*  use  in  the 
carrying  trade,  nor  entitled  to  enroll- 
ment and  registry,  though  employed  to 
do  work  intended  to  aid  navigation  and 
commerce,  and  although  they  are  ves- 
sels subject  to  maritime  liens,  are  not 
instruments  of  interstate  or  foreign 
commerce,  and  may  be  subjected  to 
taxation  in  a  state  other  than  that  of 
the  residence  of  their  owners,  when  kept 
and  employed  in  such  state  without  an 
intention  to  remove  them  therefrom  at 
any  definite  time;  and  such  vessels 
are  taxable  in  the  state  of  Washington, 
under  the  last  clause  of  section  1666,  1 
Ballinger's  Ann.  Codes  &  St.,  provid- 
ing that  "all  boats  and  small  craft  not 
required  to  be  registered  must  be  as- 
sessed in  the  county  where  the  same 
are  kept"  McRae  v.  Bowers  Dredg- 
ing Co.  (O.  C.  1898)  90  Fed.  360. 

The  city  of  Mobile,  under  its  charter 
authority  to  tax  real  and  personal  prop- 
erty within  the  city,  may  lawfully  as- 
sess a  steamboat  plying  on  the  Ala- 
bama river,  though  it  is  registered  and 
enrolled  as  a  coasting  vessel  under  the 
laws  of  the  United  States,  and  the  own- 
er of  the  boat  is  a  citizen  of  another 
state,  if  resident  in  Mobile  during  the 
business  Beason.  That  the  boat  may  be 
assessed  and  taxes  paid  in  the  state  of 
which  the  owner  is  a  citizen  is  im- 
material. Battle  v.  Corporation  of 
Mobile  (1846)  9  Ala.  234,  44  Am..  Dec. 
438. 

That  a  toll  bridge  is  part  of  a  struc- 
ture which  carries  trains  engaged  in 
interstate  commerce  does  not  prevent 


its    taxation.      Southern    Ry.    Co.    v. 
MitrheH  (1904)  37  So.  85,  139  Ala.  629. 

The  interstate  commerce  clause  does 
not  inhibit  the  taxation  by  a  state  of 
railway  cars  found  within  its  borders, 
though  in  the  transaction  of  business 
they  pass  into  adjoining  states  and  ter- 
ritories. Denver  &  R.  G.  Ry.  Co.  v. 
Church  (1891)  17  Colo.  1,  28  Pac.  468, 
81  Am.  St  Rep.  252. 

Mills'  Ann.  St.  Colo.  §  3805,  subd.  5, 
directing  the  officers  of  each  railroad 
company  operating  in  the  state  to  re- 
port to  the  state  board  of  equalization 
the  number  of  cars  of  all  kinds  in  use 
upon  its  road;  and  subdivision  7,  au- 
thorizing the  board  to  assess  all  prop- 
erty used  by  one  corporation,  and  be- 
longing to  another,  to  either  the  cor- 
poration using  it  or  the  one  owning  it, 
is  not,  when  applied  to  the  case  of  a 
transportation  company  loaning  cars  to 
a  railroad  company  for  special  purpos- 
es, an  attempt  to  regulate  interstate 
commerce.  Hall  v.  American  Refriger- 
ator Transit  Co.  (1897)  51  Pac.  421, 
24  Colo.  291,  65  Am.  St.  Rep.  223. 

Cars  of  a  foreign  corporation  (not  a 
railroad  corporation)  having  its  prin- 
cipal office  in  another  state,  which  are 
merely  in  transit  in  Illinois  for  the 
purpose  of  bringing  merchandise  from 
another  state  into  or  through  this  Btate, 
are  .instruments  of  interstate  commerce, 
and  not  Bubject  to  taxation  here.  In  re 
Union  Tank  Line  Co.  (1903)  68  N.  E. 
504,  204  111.  347,  98  Am.  St  Rep.  221. 

A  tax  imposed  by  the  state  of  Ken- 
tucky on  a  bridge  extending  across  the 
Ohio  river  from  the  Kentucky  to  the 
northwest  Indiana  shore  is  lawful,  and 
not  an  attempt  to  regulate  commerce 
between  the  states.  Louisville  Bridge 
Co.  v.  City  of  Louisville  (1883)  81  Ky. 
189,  5  Ky.  Law  Rep.  16,  473. 

It  is  no  defense  to  an  action  for  tax- 
es levied  upon  the  property  of  a  bridge 
company  situated  exclusively  in  the 
state,  and  upon  the  value  of  its  fran- 
chise granted  by  the  state,  that  the 
bridge  connected  two  states,  and  was 
used  entirely  for  interstate  business. 
Henderson  Bridge  Co.  v.  Common- 
wealth (Ky.  1895)  31  S.  W.  486. 

Under  Ky.  St  §  3174,  authorizing  a 
city  to  make  an  annual  assessment  of 
all  personal  property  within  the  corpo- 
rate limits  subject  to  taxation  for  state 
purposes,  and  section  4020,  providing 
that  all  personal  estate  within  the  state 
shall  be  subject  to  taxation,  unless  ex- 
empted, a  city  may  impose  a  tax  on 
sleeping  cars  of  a  foreign  corporation 
engaged  in  interstate  commerce  to  the 
extent  of  the  value  of  the  average  num- 
ber of  cars  daily  placed  in  railroad 
yards  in  the  city  for  the  purpose  of 
preparing  them  for  train  service.  City 
of  Covington  v.  Pullman  Co.  (1905)  89 
S.  W.  116.  28  Ky.  Law  Rep.  199. 

A  proportional  state  tax,  levied  un- 
der Sess.  Acts  Ky.  1898,  c.  38,  on  the 
intangible  property  within  the  state  of 
a  bridge  company  owning  a  bridge  over 
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a  river  between  the  state  and  another 
state,  is  not  a  tax  on  interstate  com- 
merce, though  the  bridge  is  used  for 
interstate  commerce  by  street  cars  and 
other  vehicles,  and  though,  in  arriving 
at  the  value,  the  income  is  considered, 
and  the  income  is  derived  in  whole  or 
in  part  from  interstate  commerce. 
Covington  &  C.  Bridge  Co.  v.  City  of 
Covington  (1905)  89  S.  W.  296,  28  Ky. 
Law  Rep.  394. 

*  The  state  has  a  right  to  tax  a  citizen 
and  resident  in  the  state  for  his  inter- 
est in  vessels  which  navigate  the  seas, 
and  are  regularly  registered  and  li- 
censed as  American  vessels  under  the 
laws  of  congress.  Howell  v.  State 
(Md.  1845)  3  GUI,  14. 

A  municipal  tax  on  a  vessel  engaged 
in  foreign  commerce,  and  owned  by  a 
citizen  of  the  municipality  levying  the 
tax,  is  not  in  conflict  with  the  com- 
merce clause.  Gunther  v.  City  of  Bal- 
timore (1880)  55  Md.  457. 

The  taxation  of  a  foreign  corporation 
which  owns  freight  cars  run  by  state 
railroad  companies  from  points  within 
to  points  without  the  state  is  not  un- 
constitutional, as  an  interference  with 
interstate  commerce.  Fargo  v.  Auditor 
General  (1885)  57  Mich.  598,  24  N. 
W.  538. 

Section  9  of  the  law  for  taxing  rail- 
roads (P.  L.  N.  J.  1884,  p.  142)  pro- 
vides that,  in  case  of  a  railroad  of  this 
state  being  under  lease  to  a  foreign 
corporation,  any  tangible  personal 
property  of  such  foreign  company,  if 
used  or  kept  but  a  part  of  the  time  in 
this  state,  shall  be  assessed  such  pro- 
portionate part  of  its  value  as  the  time 
it  is  used  or  kept  in  this  state  during 
the  year  preceding  the  1st  day  of  Jan- 
uary  designated  in  the  act  bears  to  the 
whole  year;  and  it  appearing  that  cer- 
tain engines  and  cars  that  were  used 
on  its  leased  lines  in  this  state  by  the 
Philadelphia  &  Reading  Railroad  Com- 
pany in  the  course  of  interstate  com- 
merce, such  company  having  in  use  a 
full  local  equipment  of  such  leased 
lines,  which  was  duly  taxed  in  this 
state,  held,  that  the  tax  upon  such 
property  employed  in  interstate  com- 
merce was  illegal,  being  in  contraven- 
tion of  the  interstate  commerce  clause. 
Central  R.  Co.  v.  State  Board  of  As- 
sessors (1886)  49  N.  J.  Law  (20 
Vroom)  1,  7  Atl.  306. 

LawB  N.  Y.  1886,  c.  659,  authorizing 
the  taxation  in  the  various  towns  and 
wards  of  the  state  of  the  portions  of 
telegraph  lines  located  in  such  towns 
and  wards,  including  the  interest  in  the 
land  on  which  the  poles  stand,  and  all 
poles,  insulators,  wires,  apparatus,  etc., 
is  not  an  interference  with  the  right  of 
the  federal  government  to  "regulate 
commerce  among  the  several  states," 
though  such  lines  extend  into  other 
states.  People  v.  Terney  (1890)  57 
Hun,  357,  10  N.  Y.  Supp.  940. 

Under  Const,  art.  1,  §  8,  par.  3,  au- 
thorizing congress  to  regulate  com- 
merce  among   the  several  states,  the 
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rolling  stock  of  a  foreign  railroad  com- 
pany which  is  used  in  interstate  com- 
merce is  not  subject  to  taxation  in 
North  Carolina.    Bain  v.  Richmond  & 

D.  R.  Co.  (1890)  105  N.  C.  363,  11  S- 

E.  311,  18  Am.  St  Rep.  912,  8LB. 
A.  299. 

A  state  law  which  includes  steam- 
boats in  the  property  made  taxable  is 
not  in  violation  of  the  provision  of  the 
United  States  relative  to  the  regula- 
tion of  commerce.  Perry  v.  Torrence 
(1838)  8  Ohio  (8  Ham.)  521,  32  Am. 
Dec.  725. 

Under  Rem.  &  Bal.  Code  Wash,  f  9142, 
subd.  3,  and  section  9152  as  amended, 
cars  of  a  foreign  railroad  operating  in 
Canada,  while  carried  over  tracks  of 
a  domestic  road,  are  taxable  within  the 
counties  where  they  are  found,  al- 
though engaged  in  interstate  or  foreign 
commerce,  since  tangible  personalty  is 
taxable  where  found,  regardless  of  the 
owner's  domicile.  Canadian  Pac  Ry. 
Co.  v.  King  County  (Wash.  1916)  155 
Pac.  416. 

Where  a  city  is  authorized  by  law 
to  assess,  levy,  and  collect  an  annual 
tax  for  the  use  of  the  city  on  personal 
property,  not  to  exceed  a  certain  per 
cent,  of  the  assessed  valuation  thereof, 
an  annual  tax  on  steamboats  having 
that  city  as  their  home  port,  and  based 
on  their  valuation,  is  not  in  violation  of 
the  commerce  clause.  Wheeling,  P.  & 
C.  Transp.  Co.  v.  City  of  Wheeling 
(1876)  9  W.  Va.  170,  27  Am.  Rep.  552. 

224.  — —  Corporate  capital  and  se- 
curities.—A  ferry  company,  engaged  in 
transporting  freight  and  passengers 
across  the  Delaware  river,  from  P.,  in 
Pennsylvania,  to  G.,  N.  J.,  was  incor- 
porated under  the  laws  of  the  latter 
state,  and  had  all  its  boats  registered 
there.  It  had  no  property  in  Pennsyl- 
vania other  than  the  lease  of  a  wharf, 
and  did  no  other  business  there  than 
the  landing  and  receiving  of  freight  and 
passengers  at  said  wharf.  Held,  that 
a  tax  imposed  by  Pennsylvania  upon 
the  capital  stock  of  said  company  was 
void,  as  an  interference  with  interstate 
commerce.  Gloucester  Ferry  Co.  v. 
Pennsylvania  (1885)  5  Sup.  Ct.  826, 
828,  114  U.  S.  196,  29  L.  Ed.  158. 

Since  a  state  has  the  right  to  tax 
personal  property  within  its  jurisdic- 
tion, even  though  it  is  employed  in  in- 
terstate commerce,  a  Btate  tax  on  Bifch 
proportion  of  the  whole  capital  stock 
of  a  foreign  sleeping-car  company  as 
the  number  of  miles  over  which  its 
cars  are  operated  within  the  state 
bears  to  the  whole  number  of  miles 
over  which  its  cars  are  operated,  is 
valid  and  constitutional,  though  such 
cars  run  into,  through,  and  out  of  the 
state.  Pullman's  Palace  Car  Co.  v. 
Pennsylvania  (1891)  11  Sup.  Ct  876, 
141  U.  S.  18.  35  L.  Ed.  613;  Same  v. 
Hay  ward  (1891)  11  Sup.  CL  883,  141 
U.  S.  36,  35  L.  Ed.  621,  affirming  Pull- 
man's Palace  Car  Co.  v.  Com.  (1884) 
107  Pa.  156. 
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Pub.  St  Mass.  c  13,  |  40,  providing 
that  every  telegraph  company  owning 
a  line  in  the  state  shall  be  taxed  on 
such  proportion  of  the  whole  value  of 
its  capital  stock  as  the  length  of  its 
line  in  the  state  bears  to  the  whole 
length  of  its  line,  is  not  inviolation  of 
the  interstate  commerce  clause  of  the 
constitution.  Field  and  Harlan,  JJ., 
dissenting.  Attorney  General  of  Mas- 
sachusetts v.  Western  Union  Telegraph 
Co.  (1891)  11  Sup.  Ct.  889,  141  U.  S. 
40,  35  L.  Ed.  628. 

Act  N.  Y.  May  26,  1881,  exacting 
from  all  corporations  doing  business  in 
the  state  a  tax  proportioned  to  the 
total  amount  of  their  capital  stock, 
without  regard  to  what  part  thereof  is 
employed  within  the  state,  or  to  the 
amount  or  kind  of  business  done  there, 
cannot  be  impeached  on  the  ground  of 
repugnancy  to  the  commerce  clause. 
Horn  Silver-Min.  Co.  v.  People  (1892) 
12  S.  Ct.  403,  143  U.  S.  305,  36  L.  Ed. 
164. 

A  state  tax  on  the  property  of  an 
express  company  within  the  state,  the 
taxable  value  of  which  is  determined 
with  reference  to  the  whole  capital  of 
the  company  ("Nichols  Law,"  Rev.  St. 
Ohio,  §§  2777-2780),  is  not  an  uncon- 
stitutional interference  with  interstate 
commerce.  Mr.  Justice  White,  Mr. 
Justice  Field,  Mr.  Justice  Harlan,  and 
Mr.  Justice  Brown  dissenting.  San- 
ford  v.  Poe  (1897)  17  Sup.  Ct.  306, 
308,  165  U.  S.  194,  41  L.  Ed.  683,  af- 
firming decree  (1895)  69  Fed.  546,  16 
C.  C.  A.  305,  60  L.  R.  A.  641. 

Interstate  commerce  is  not  taxed  by 
taxing  the  capital  stock  of  a  bridge 
company  which  own  an  interstate 
bridge,  but  does  not  transact  any  in- 
terstate business  over  it.  Keokuk  & 
H.  Bridge  Co.  v.  Illinois  (1900)  20  Sup. 
Ct  205.  207,  175  U.  S.  626,  44  L.  Ed. 
299,  affirming  judgment   (1898)  52  N. 

E.  117,  176  111.  267. 

An  unconstitutional  interference  with 
interstate  commerce  is  not  made  by 
the  tax  on  transfers  of  corporate  stock 
imposed  by  Laws  N.  Y.  1905,  c.  241,  as 
applied  to  a  sale  in  New  York,  between 
two  nonresidents,  of  the  stock  of  for- 
eign railway  corporations.  New  York 
ex  rel.  Hatch  v.  Reardon  (1907)  27 
Sup.  Ct.  188,  189,  204  U.  S.  152,  51 
L.  Ed.  415,  9  Ann.  Cas.  736,  affirm- 
ing order  (1906)  77  N.  E.  970,  184  N.  Y. 
431,  8  L.  R.  A.  (N.  S.)  314.  112  Am. 
St.  Rep.  628,  6  Ann.  Cas.  515. 

Tax  imposed  under  Laws  Colo.  1907, 
p.  548,  on  capital  stock  of  foreign  rail- 
way company,  held  invalid  under  the 
commerce   clause.     Atchison,  T.   &  S. 

F.  R.  Co.  v.  O'Connor  (1912)  32  Sup. 
Ct.  216,  217,  223  U.  S.  280,  56  L.  Ed. 
436.  Ann.  Cas.  1913C,  1050. 

Taxation  of  shares  in  foreign  corpo- 
rations owned  by  citizens  under  Burns' 
Ann.  St.  Ind.  1908,  §§  10,143,  10,233, 
'  10,234  while  shares  in  domestic  corpo- 
rations are  only  taxable  when  prop- 
erty of  the  corporation  is  not  exempt, 
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does  not  violate  the  commerce  clause. 
Darnell  v.  State  of  Indiana  (1912)  33 
Sup.  Ct  120,  226  U.  S.  390,  57  L.  Ed. 
267,  affirming  judgment  (1910)  90  N.  E. 
769,  174  Ind.  143. 

Annual  tax  on  capital  stock  on  do- 
mestic corporations  imposed  by  Laws 
Kan.  1913,  c.  135,  is  not  a  violation  of 
the  commerce  clause  as  applied  to  a 
railroad  with  a  paid-up  capital  whose 
lines  extend  into  other  states.  Kan- 
sas City,  Ft.  S.  &  M.  Ry.  Co.  v.  Bot- 
kin  (1916)  36  Sup,  Ct  261,  240  U.  S. 
227,  60  L.  Ed.  617. 

Revision  Conn.  1875,  tit.  12,  c.  5,  |  7, 
as  amended  in  1876,  which  provides 
that  when  only  part  of  a  railroad  lies 
in  the  Btate  it  shall  pay  taxes  on  such 
proportion  of  the  valuation  of  its  cap- 
ital stock,  funded  and  floating  debt,  and 
bonds  as  the  length  of  its  road  lying 
in  the  state  bears  to  the  entire  length 
of  the  road,  is  not  unconstitutional  as 
laying  a  tax  on  interstate  commerce. 
State  v.  New  York,  N.  H.  &  H.  R.  Co. 
(1891)  60  Conn.  326,  22  Atl.  765. 

St  Mass.  1903,  c.  437,  §§  66,  67,  75, 
requiring  every  foreign  corporation 
of  the  classes  described  in  section  58 
annually  to  file  in  the  office  of  the  Sec- 
retary of  the  Commonwealth  a  certifi- 
cate of  certain  facts,  and  to  pay  an 
excise  tax  assessed  on  its  capital  stock 
by  the  Tax  Commissioner,  pursuant  to 
Const  Mass.  c.  1,  §  1,  art  4,  and  sec- 
tion 58,  including  every  foreign  corpo- 
ration which  has  a  usual  place  of  busi- 
ness in  Massachusetts,  or  which  is 
engaged,  permanently  or  temporarily, 
and  with  or  without  a  usual  place  of 
business  therein,  in  the  construction, 
erection,  alteration,  or  repair  of  a 
building,  bridge,  railroad,  railway,  or 
construction  of  any  kind  are  constitu- 
tional, and  enforceable  as  applicable  to 
a  corporation  engaged  in  interstate 
commerce,  which  has,  at  the  Bame  time, 
a  place  of  business  in  the  state  for  do- 
mestic purposes,  since,  though  broad 
enough  to  include  corporations  engaged 
exclusively  in  interstate  commerce,  the 
legislative  intention  will  not  be  pre- 
sumed to  include  corporations  whose 
usual  places  of  business  are  establish- 
ed and  maintained  solely  for  use  in  in- 
terstate commerce.  Attorney  General 
v.  Electric  Storage  Battery  Co.  (1905) 
74  N.  E.  467,  188  Mass.  239. 

A  foreign  mining  corporation  main- 
tained an  office  at  Boston  for  the  finan- 
cial management  of  the  company.  The 
concern  was  engaged  in  interstate  com- 
merce, in  selling  its  ore,  and  it  sold  ore 
in  Massachusetts;  but  the  office  was 
neither  necessary  to  nor  maintained 
because  of  such  sales.  The  company 
was  taxed  under  St  Mass.  1909,  c. 
490,  pt  3,  §  54-56,  which  imposes  taxes 
upon  foreign  business  corporations 
which  maintain  a  usual  place  of  busi- 
ness within  the  state,  which  taxes  are 
based  upon  the  par  value  of  their  cap- 
ital stock.     Held,  that  the  tax   upon 
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this  company  was  not  an  interference 
with  interstate  commerce,  for  it  could 
give  up  its  office  in  Boston  without  af- 
fecting its  interstate  commerce,  and 
by  giving  up  such  office  it  could  avoid 
paying  the  tax;  the  tax  being  merely 
an  excise  tax  imposed  upon  the  privi- 
lege of  maintaining  an  office  in  Massa- 
chusetts. Baltic  Mining  Go.  v.  Com- 
monwealth (1911)  93  N.  E.  831,  207 
Mass.  381. 

A  corporation,  under  the  statute  of 
New  York,  cannot  claim  exemption 
from  state  taxation  on  its  capital  stock, 
upon  the  ground  that  the  whole  amount 
is  invested  in  steamships  engaged  in 
foreign  commerce,  and  in  carrying  the 
mails  under  contract  with  the  United 
States.  People  v.  Commissioners  of 
Taxes  and  Assessments  of  City  and 
County  of  New  York  (N.  Y.  1866)  48 
Barb.  157. 

A  state  law  imposing  a  tax  on  for- 
eign corporations  doing  business  in 
the  state,  based  on  the  amount  of  cap- 
ital used  by  the  corporation  in  such 
Btate,  is  not  a  regulation  of  interstate 
commerce.  People  v.  Wemple  (1892) 
131  N.  Y.  64,  29  N.  E.  1002  (affirming 
[1891]  61  Hun,  83,  15  N.  Y.  Supp. 
446);    Id.   (N.  Y.  1892)  30  N.  E.  866. 

Laws  N.  Y.  1880,  c.  542,  §  3,  as 
amended  by  Laws  1890,  c.  522,  pro- 
viding for  the  taxation  of  corporations 
doing  business  in  this  state,  exempts 
corporations  wholly  engaged  in  manu- 
facturing within  the  state.  Held,  that 
a  foreign  corporation  operating  a  man- 
ufacturing plant,  in  which  all  its  cap- 
ital in  the  state  is  employed,  is  exempt 
from  taxation  under  the  statute,  even 
though  it  maintains  offices  in  the  state, 
where  samples  of  its  product  are  kept, 
from  which  sales  of  goods  manufac- 
tured in  another  state  are  made;  this 
part  of  the  business  being  exempt  from 
taxation  as  being  interstate  commerce. 
People  v.  Roberts  (1898)  51  N.  Y. 
Supp.  487,  29  App.  Div.  585,  reversed 
(1899)  52  N.  E.  1104,  158  N.  Y.  168. 

A  state  tax  on  a  corporation's  cap- 
ital employed  in  manufacturing  is  not 
an  interference  with  interstate  com- 
merce, though  the  corporations  sells 
part  of  its  manufactured  product  out- 
side the  state.  People  v.  Roberts 
(1899)  52  N.  E.  1104,  158  N.  Y.  168, 
reversing  (1898)  51  N.  Y.  Supp.  487,  29 
App.'  Div.  585. 

Imposition  by  a  state  of  a  tax  on  the 
stock  of  a  foreign  corporation  whose 
business  consists  partly  of  foreign  and 
partly  of  domestic  commerce  is  not  a 
regulation  of  foreign  commerce,  pro- 
hibited by  Const  art.  1,  §  10.  People 
v.  Roberts  (1901)  60  N.  E.  H17,  167 
N.  Y.  617,  affirming  order  (1899)  55  N. 
Y.  Supp.  950,  36  App.  Div.  597. 

Laws  N.  Y.  1905,  c.  241,  §§  315.  324, 
imposing  a  tax  upon  transfers  of  stock 
in  domestic  and  foreign  corporations, 
applies  only  to  transfers  made  within 
the  state,  and  is  not  in  conflict  with  the 
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commerce  clause.  People  v.  Reardon 
(1906)  77  N.  E.  970,  184  N.  Y.  431,  8 
L.  A.  (N.  S.)  314,  112  Am.  St  Rep. 
628,  affirming  judgment  (1906)  97  N. 
Y.  Supp.  535,  110  App.  Div.  821,  and 
order  affirmed  People  of  State  of  New 
York  v.  Same  (1907)  27  Sup.  Ct  188, 
204  U.  S.  152,  51  L.  Ed.  415. 

A  tax  on  "money  or  capital  invested 
in  shipping"  is  not  unconstitutional  as 
a  regulation  of  commerce.  State  v. 
City  Council  of  Charleston  (S.  O.  1851) 
4  Rich.  Law,  286. 

VI.  INDIANS  AND  INDIAN  TRIBES 

225.  Power  of  Congress  In  general.— 

The  power  of  congress  over  commerce 
between  Arkansas  and  the  Indian  Ter- 
ritory is  not  less  than  its  power  over 
commerce  among  the  states.  Hanley 
▼.  Kansas  City  Southern  R.  Co.  (1903) 
23  Sup.  Ct  214,  215,  187  U.  S.  617, 
47  L.  Ed.  333. 

Congress  possesses  plenary  power 
over  the  tribal  relations  and  lands  of 
the  Indians,  and  the  action  of  Congress 
with  reference  thereto  is  conclusive 
upon  the  courts.  Lone  Wolf  v.  Hitch- 
cock (1903)  23  Sup.  Ct  216,  222,  187 
U.  S.  553,  47  L.  Ed.  299. 

Reservation  in  Oklahoma  Enabling 
Act  June  16,  1906,  |  1,  of  the  author- 
ity of  Congress  to  legislate  as  to  In- 
dians within  the  state,  is  within  the 
power  given  Congress  to  regulate  com- 
merce with  Indian  tribes.  Ex  parte 
Webb  (1912)  32  Sup.  Ct.  769,  776,  225 
U.  S.  663,  56  L.  Ed.  1248. 

Congress  has  plenary  authority  over 
the  tribal  relations  of  the  Indians,  and 
the  power  is  a  political  one,  not  sub- 
ject to  control  by  the  judicial  depart- 
ment of  the  government  Ex  parte 
Dick  (1905)  141  Fed.  5,  72  C.  C.  A. 
667,  reversed  (1906)  26  Sup.  Ct  584, 
202  U.  S.  132,  50  L.  Ed.  963. 

The  power  of  Congress  over  the 
whole  subject  of  the  relations  of  the 
federal  government  to  the  Indians  is 
plenary.  Leecy  v.  U.  S.  (1911)  190 
Fed.  289,  111  C.  C.  A.  254. 

Congress  has  from  time  to  time  exer- 
cised its  power  to  regulate  commerce 
with  Indian  tribes  by  enacting  statutes 
regulating  trade  and  intercourse  with 
Indian  tribes,  including  Act  June  30, 
1834,  section  7  of  which  is  incorpo- 
rated in  R.  S.  §  2135  (Comp.  St  $ 
4132).  U.  S.  v.  Douglas  (1911)  190 
Fed.  482,  111  C.  C.  A.  314,  36  L.  R. 
A.   (N.  S.)   1075. 

The  power  of  Congress  over  Indian 
relations  is  plenary,  and  it  may  prohib- 
it and  provide  for  the  punishment  of 
acts  relating  to  and  affecting  Indians 
anywhere  in  the  United  States,  and  the 
location  of  a  given  territory  within  or 
without  a  state  has  nothing  to  do  with 
whether  it  is  or  is  not  Indian  country 
or  with  the  application  of  the  laws 
prohibiting  the  sale  or  introduction  of 
liquor  therein,  united  States  Express 
Co.  v.  Friedman  (1911)  191  Fed.  673, 
112  C.  C.  A.  219,  reversing  judgment 
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U.  S.  v.  United  States  Express  Co. 
(D.  C.  1010)   180  Fed.  1006. 

The  power  of  Congress  to  deal  with 
Indians  is  in  general  political,  and  for 
that  reason  not  subject  to  be  controlled 
by  the  judicial  department.    Id. 

Under  the  general  power  of  congress 
to  regulate  commerce  with  the  Indian 
tribes,  it  cannot  exercise  a  general  ju- 
risdiction over  an  Indian  territory  with- 
in a  state.  U.  S.  v.  Bailey  (C.  a 
1834)   Fed.  Cas.  No.  14,495. 

Under  the  power  to  regulate  com- 
merce with  the  Indian  tribes,  congress 
has  power  to  prohibit  all  intercourse 
with  them  except  under  license.    U.  S. 

v.  Cisna  (C.  C.  1835)  Fed.  Cas,  No. 
14J95. 

The  power  of  congress  to  regulate 
commerce  with  the  Indians  does  not 
necessarily  cease  on  their  being  in- 
cluded within  the  limits  of  a  state.    Id. 

Where  the  Indians  occupy  a  terri- 
tory of  very  limited  extent  within  a 
state  surrounded  by  a  white  popula- 
tion, and  it  becomes  impracticable  to 
enforce  a  law  prohibiting  intercourse, 
federal  jurisdiction  will  cease.    Id. 

An  act  admitting  a  state  into  the 
Union  withdraws  all  its  territory  from 
the  federal  jurisdiction,  except  terri- 
tory of  Indians  having  treaties  with  the 
United  States,  which  provide  that  with- 
out their  consent  such  territory  shall 
not  be  subjected  to  state  jurisdiction. 
U.  S.  v.  Ward  (C.  C.  1863)  Fed.  Cas. 
No.  16,639. 

The  power  of  congress  to  regulate  the 
intercourse  between  the  inhabitants  of 
the  United  States  and  the  Indian  tribes 
therein  is  not  limited  by  state  lines  or 
governments,  but  may  be  exercised  and 
enforced  wherever  Indian  tribes  exist. 
U.  S.  v.  Bridleman  (D.  C.  1881)  7 
Fed.  894. 

The  power  given  to  congress  to  reg- 
ulate commerce  with  the  Indian  tribes 
does  not  include  navigation  with  the 
Penobscot  Indians,  or,  as  it  seems,  with 
any  of  the  Indian  tribes  whatever.  It 
is  confined  to  that  sort  of  trade  of 
which  navigation  constitutes  no  part. 
Moor  v.  Veazie  (1850)  32  Me.  343,  52 
Am.  Dec.  655. 

The  right  of  Congress  to  enact  laws 
in  the  interest  of  Indians  as  an  inde- 
pendent people  does  not  cease  when  an 
allotment  is  made  and  the  allottee  be- 
comes a  citizen  of  the  United  States. 
Walker  v.  Brown  (Okl.  1914)  141  Pac. 
681. 

Congress  may  abrogate  the  provisions 
of  an  Indian  treaty.  Loman  v.  Paullin 
(Okl.  1915)  152  Pac.  73. 

226.  Meaning  of  "commerce  with  the 
Indian  tribes."— Commerce  with  foreign 
nations  means  commerce  between  cit- 
izens of  the  United  States  and  citizens 
or  subjects  of  foreign  governments  as 
individuals,  and  so  commerce  with  the 
Indian  tribes  means  commerce  with  the 
individuals  composing  those  tribes.  U. 
S.  v.  Holliday  (1865)  3  Wall.  407,  417, 
18  L.  Ed.  182. 


227.  Who  are  Indians.— Who  shall  be 
enrolled  as  citizens  or  members  of  the 
Cherokee  Nation  of  Indians  and  per- 
mitted to  participate  in  the  distribu- 
tion of  its  property  are  matters  to  be 
determined  by  Congress,  and  its  deter- 
mination of  them  is  not  subject  to  re- 
view by  the  courts.  Henry  Gas  Co. 
v.  U.  S.  (1911)  191  Fed.  132,  111  C. 
O.  A.  612. 

Half-breeds  who  never  receive  rec- 
ognition from  their  white  parents,  but 
are  left '  to  be  nurtured  during  child- 
hood by  Indian  relatives,  and  live  as 
savages,  and  are  subjects  of  govern- 
mental care,  have  the  status  of  Indians. 
U.  S.  v.  Hadley  (C.  C.  1900)  99  Fed. 
437. 

228.  Indian  country.— See,  also,  note 
post  as  to  "Selling  or  furnishing  liquors 
to  Indians  or  introducing  liquor  into 
Indian  country,"  and  notes  under  Comp. 
St.  §§  3980-4240,  ante. 

The  criterion  to  determine  what  is- 
"Indian  country"  is  that  all  the  country 
declared  to  be  Indian  country  by  Act 
June  30,  1834,  remains  Indian  country 
as  long  as  the  Indians  retain  their  orig- 
inal title,  and,  in  the  absence  of  a 
different  provision  by  treaty,  or  act  of 
Congress,  ceases  to  be  Indian  country 
when  that  title  is  extinguished.  Evans 
v.  Victor  (1913)  204  Fed.  361,  122  C. 
O.  A.  531,  reversing  order  (D.  C.  1912) 
199  Fed.  604. 

The  act  of  1817,  which  assumed  to 
exercise  a  general  jurisdiction  over  In- 
dian countries  within  a  state,  was  un- 
constitutional, and  of  no  effect.  U.  S. 
▼.  Bailey  (C.  C.  1834)  Fed.  Cas.  No. 
14,495. 

Indian  country  is  not  within  exclusive 
jurisdiction  of  United  States  under 
treaties  with  Indian  tribes  securing  lo- 
cal self-government  Anonymous  (C. 
C.  1843)  Fed.  Cas.  No.  447. 

Alaska  is  not  "Indian  country,"  in 
the  technical  sense  of  that  phrase,  but 
only  so  far  as  the  introduction  and  dis- 
position of  spirituous  liquors  is  con- 
cerned, and,  subject  to  this  restraint, 
it  is  open  to  occupation  and  trade  gen- 
erally. There  is  no  law  in  the  United 
States  requiring  persons  to  be  licensed 
to  trade  in  Alaska,  even  with  the  In- 
dians. Waters  v.  Campbell  (C.  C. 
1876)  Fed.  Cas.  No.  17,264.  See,  also, 
U.  S.  v.  Nelson  (D.  C.  1886)  29  Fed. 
202;  In  re  Sah  Quah  (D.  C.  1886)  31 
Fed.  327. 

The  Indian  country  is  within  the  ju- 
risdiction of  the  United  States,  and 
congress  may  extend  all  laws  within  the 
constitutional  limits  of  municipal  legis- 
lation over  the  same.  U.  S.  v.  Tobacco 
Factory  (D.  C.  1870)  Fed.  Cas.  No.  16,- 
528. 

Act  June  30,  1834,  defining  "Indian 
country,"  and  regulating  trade  and  in- 
tercourse with  Indians,  was  not  extend- 
ed, propria  vigore,  over  the  territory  of 
Alaska,  upon  its  cession  to  the  United 
States.  U.  S.  v.  Seveloff  (D.  C.  1872) 
Fed.   Cas.   No.   16,252.      Such   act   a* 
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amended  March  15,  1864,  was  not  ex- 
tended over  Alaska  by  Act  July  27, 
1868,  extending  the  laws  "relating  to 
customs,  commerce  and  navigation" 
over  that  territory.    Id. 

The  statutes  extending  the  laws  reg- 
ulating intercourse  with  the  Indian 
tribes  over  the  tribes  in  Utah,  Nevada 
then  being  a  part  of  Utah,  do  not  make 
Nevada  Indian  country.  U.  S.  v.  Leath- 
ers (D.  C.  1879)  Fed.  Cas.  No.  15,581. 

229.  Indians  as  wards  of  the  govern- 
ment in  general.— The  recognized  rela- 
tion between  the  government  and  the 
Indians  is  that  of  a  superior  and  an 
inferior  whereby  the  latter  is  placed 
under  the  care  and  control  of  the  for- 
mer. In  re  Heff  (1905)  25  Sup.  Ct 
506,  507,  197  U.  S.  488,  49  L.  Ed.  848. 

Whether,  to  what  extent,  and  for 
what  length  of  time  distinctly  Indian 
communities  within  the  borders  of  the 
United  States  shall  be  recognized  and 
dealt  with  as  dependent  tribes,  requir- 
ing the  guardianship  and  protection  of 
the  United  States,  are  questions  to  be 
determined  by  Congress,  and  not  by  the 
courts.  U.  S.  v.  Sandoval  (1913)  34 
Sup.  Ct  1,  231  U.  S.  28,  58  L.  Ed.  107. 

The  guardianship  of  the  federal  gov- 
ernment over  an  Indian  does  not  cease 
when  allotment  is  made  and  the  allot- 
tee becomes  a  citizen.  Bowling  v.  U. 
S.  (1914)  34  Sup.  Ct.  659,  233  U.  S.  528, 
58  L.  Ed.  1080,  affirming  decree  (1911) 
191  Fed.  19,  111  C.  C.  A.  561. 

The  Indians  are  the  wards  of  the  na- 
tion, and  they  occupy  lands  with  the 
censent  and  authority  of  the  United 
States  under  a  policy  by  which  they  are 
to  be  maintained  and  prepared  for  as- 
suming the  habits  of  civilized  life  and 
citizenship.  U.  S.  v.  Gardner  (1904) 
133  Fed.  285,  66  O.  C.  A.  663. 

The  relationship  of  guardian  and 
ward  existing  between  the  United 
States  and  an  Indian  of  the  Osage 
Tribe  in  Oklahoma  is  not  affected  by 
the  mere  fact  that  such  Indian  may  be 
a  citizen  of  the  United  States  and  of  the 
state.  Mosier  v.  U.  S.  (1912)  198  Fed. 
54,  117  C.  C.  A.  162. 

Congress  has  power  to  protect  the  In- 
dians and  their  property.  U.  S.  v. 
Gray  (1912)  201  Fed.  291, 119  C.  C.  A. 
529. 

The  United  States  has  the  right,  as 
guardian  and  trustee  of  a  tribe  of  In- 
dians, to  bring  a  suit  to  protect  their 
rights  secured  by  treaty.  U.  S.  v.  Wi- 
nans  (C.  C.  1896)  73  Fed.  72. 

An  Indian  allottee  by  accepting  an 
allotment  does  not  cease  to  be  a  ward 
of  the  government,  but  still  remains  in 
a  condition  of  pupilage  and  dependency, 
the  determination  of  all  disputes  con- 
cerning the  allotment,  its  occupancy  and 
possession,  and  the  general  control  of 
the  Indian  remaining  within  the  juris- 
diction of  the  Secretary  of  the  Interior. 
Bond  v.  U.  S.  (C.  C.  1910)  181  Fed. 
613. 

The  government  is  not  bound  to  con- 
tinue its  guardianship  over  the  Indian 
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indefinitely,  but  may  renounce  the  same 
at  any  time.  U.  S.  v.  Gardner  (D.  C. 
1911)  189  Fed.  690. 

Congress  has  dealt  with  the  Indians 
as  dependent  people  and  has  legislated 
concerning  their  property  with  a  view 
to  their  protection.  U.  S.  v.  Hemmer 
(D.  C.  1912)  195  Fed.  790,  reversed 
(1912)  204  Fed.  898,  123  C.  C.  A.  194. 

The  United  States  as  guardian  of  the 
Indians  deal  with  certain  distinct  enti- 
ties of  Indians,  and  not  with  the  indi- 
vidual Indians  composing  such  entities. 
Blackfeather  v.  U.  S.  (1902)  37  Ct.  CL 
233. 

The  uncivilized  native  tribes  of  Alaska 
are  wards  of  the  government.  The  Unit- 
ed States  has  the  right,  and  it  is  its  duty, 
to  protect  the  property  rights  of  its  In- 
dian wards.  U.  S.  v.  Berrigan  (1905) 
2  Alaska,  442. 

Though  the  Indians  are  the  wards  of 
the  United  States,  acting  through  exec- 
utive officers  pursuant  to  regulations 
promulgated  under  the  authority  of  the 
president,  pursuant  to  Comp.  St  §§  716, 
723,  yet  in  the  absence  of  such  regula- 
tions defining  what  conduct  of  Indians 
shall  be  deemed  reprehensible  and  sub- 
ject them  to  correction,  it  does  not  rest 
in  executive  discretion  to  administer 
corrective  punishment,  as  to  members 
of  a  tribe  having  a  treaty  with  the  Unit- 
ed States,  covenanting  that  bad  In- 
dians shall  not  be  punished  by  the  Unit- 
ed States  except  pursuant  to  laws  de- 
fining their  offenses  and  prescribing  the 
punishments  therefor.  Ex  parte  Bi-A- 
Lil-Le  (Ariz.  1909)  100  Pac.  450,  12 
Ariz.  150. 

Indian  tribes  are  dependents  on  the 
government  of  the  United  States,  and 
their  citizens  are  wards  of  the  govern- 
ment, and  under  its  protection.  Tuttle 
r.  Moore  (1901)  64  S.  W.  585,  3  Ind. 
T.  712. 

Indians,  while  preserving  their  tribal 
relations,  and  residing  on  a  reservation 
set  apart  for  them  by  the  United  States, 
are  the  wards  of  the  general  govern- 
ment, and  as  such  the  subject  of  feder- 
al authority,  and  the  power  to  legislate 
for  them  is  exclusively  in  congress;  and 
for  acts  committed  within  the  limits 
of  the  reservation  they  are  not  subject 
to  the  criminal  laws  of  the  state.  State 
v.  Campbell  (1893)  53  Minn.  354,  55  N. 
W.  553,  21  L.  R.  A.  169. 

The  Pueblo  Indians  of  New  Mexico 
are  not  wards  of  the  government,  nor 
are  they  in  charge  of  an  Indian  super- 
intendent, nor  are  they  Indians  over 
whom  the  government  exercises  guard- 
ianship within  this  section.  U.  S.  v. 
Mares  (N.  M.  1907)  88  Pac.  1128. 

The  Indians  are  the  wards  of  the  na- 
tion and  of  the  state,  and  no  one  can  de- 
spoil them  of  their  lands,  and  any  sale 
by  them  must  be  approved  by  the  prop- 
er officers.  Seneca  Nation  of  Indians 
▼.  Appleby  (1908)  112  N.  X.  Supp.  177, 
127  App.  Div.  770. 

The  Indians  have  been  treated  as  the 
wards  of  the  nation  and  this  right  of 
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guardianship  has  not  ceased  by  allot- 
ment of  lands.  Texas  Co.  ▼.  Henry 
(Okl.  1912)  126  Pac.  224,  34  Okl.  342. 

Congress  may  determine,  when  a 
guardianship  maintained  over  Indians 
shall  cease.  Brader  v.  James  (Okl. 
1916)  154  Pac.  560. 

Indians  are  recognized  as  wards  of 
the  nation,  and  it  is  the  duty  of  the 
court  to  uphold  those  restrictions 
against  the  alienation  of  their  lands 
which  the  federal  government  has  es- 
tablished to  prevent  them  from  im- 
poverishing themselves.  Felix  v.  Yak- 
sum  (1914)  137  Pac.  1037,  77  Wash. 
519. 

230.  Status  of  Indian  nations  or 
tribes.— Status  of  Indian  tribes  defined. 
Cherokee  Nation  v.  Georgia  (1831)  5 
Pet.  1,  18,  8  L.  Ed.  25. 

The  Indian  tribes  have  always  been 
recognized  as  distinct  communities,  and 
have  been  permitted  to  a  large  extent 
to  make  and  enforce  the  laws  for  their 
own  government;  but  they  are  in  no 
sense  sovereign  nations,  and  are,  like 
all  other  communities  within  the  terri- 
tory of  the  United  States,  subject  to 
the  paramount  authority  of  congress, 
which  may,  in  its  discretion,  assume 
such  part  of  the  control  and  government 
of  any  tribe  as,  in  its  judgment,  is  nec- 
essary, or  for  the  best  interest  of  the 
members.  Stephens  v.  Cherokee  Na- 
tion (1899)  19  Sup.  Ct.  722,  736,  174 
U.  S.  445,  43  L.  Ed.  1041. 

The  political  departments  of  the  gov- 
ernment have  recognized  the  Eastern 
Band  of  Cherokee  Indians  as  constitut- 
ing a  tribe;  at  least,  as  that  word  is 
used  in  the  United  States  constitution. 
U.  S.  v.  Boyd  (1897)  83  Fed.  547,  27  C. 
C.  A.  592. 

Indian  tribes  are  domestic  dependent 
nations,  and  they  and  their  members 
are  wards  of  the  United  States.  Far- 
rell  v.  U.  S.  <(1901)  110  Fed.  942,  49  C. 
C.  A.  183. 

The  Indian  nations  are  treated  as 
sovereign  communities  possessing  the 
right  of  free  deliberation  and  action, 
but  owing  a  qualified  subjection  to  the 
United  States.  Ex  parte  Reynolds  (C. 
C.  1879)  Fed.  Cas.  No.  11,719. 

The  trjeaty  of  March  30,  1867,  by 
which  the  territory  of  Alaska  was 
ceded  to  the  United  States,  made  the 
uncivilized  tribes  therein  subject  to 
such  laws  and  regulations  as  the  Unit- 
ed States  might  adopt  in  regard  to 
them.  In  re  Sah  Quah  (D.  C.  1886)  31 
Fed.  327. 

Their  tribal  organization  is  recog- 
nized by  the  political  department  of 
the  national  government  as  existing,  al- 
though their  primitive  habits  and  cus- 
toms are  largely  broken  into  by  the 
progress  they  have  made  towards  civ- 
ilization. Yet  while  the  intercourse 
laws  enacted  by  the  national  govern- 
ment are  applicable  to  them,  though 
they  may  have  a  local  government  of 
their  own,  it  cannot  with  any  reason 
be  said  that,  as  against  the  government 
of  the  United  States,  they  are  a  sov- 


ereign people,  or  have  the  power  which 
is  inherent  in  sovereignty.  That  they 
are  not  sovereign  is  apparent  from  the 
treaties  made  with  them  by  the  United 
States,  from  the  laws  of  congress  en- 
acted for  their  government,  and  from 
the  opinions  as  to  their  status  deliv- 
ered at  different  times  in  the  history 
of  the  country  by  the  supreme  court  of 
the  United  States.  Cherokee  Nation  v. 
Southern  Kansas  R.  Co.  (D.  C.  1888) 
33  Fed.  900. 

The  Cherokee  Nation,  while  it  owns 
the  soil  of  its  country,  is  under  the 
political  control  of  the  United  States, 
and  it  is  dependent  on  it  for  its  politi- 
cal rights.  This,  as  the  history  of  this 
country  has  so  often  demonstrated,  is 
necessary  for  the  protection  of  its  peo- 
ple.   Id. 

The  Cherokee  Nation  is  neither  a 
state  nor  territory  in  the  sense  of  these 
words  as  used  in  the  constitution  of  the 
United  States.  It  has  a  qualified  au- 
tonomy,— a  local  government;  but  it 
does  not  come  within  the  meaning  pf  a 
state  or  territory,  but  is  a  part  of  what 
is  called  "Indian  country."    Id. 

An  Indian  who  is  a  member  of  a 
tribe,  and  who  dwells  within  the  ter- 
ritory and  jurisdiction  of  his  tribe,  is 
treated  by  the  government  as  belonging 
to  a  separate,  though  dependent,  po- 
litical community,  the  members  of  which 
owe  immediate  allegiance  thereto,  and 
are  not  ordinarily  dealt  with  by  the 
government  individually,  so  long  as 
their  tribal  relation  is  preserved.  An 
Indian,  while  a  member  of  a  tribe  and 
subject  to  tribal  jurisdiction,  is  not 
competent  to  take  the  oath  required  of  a 
postmaster.  (1885)  18  Op.  Atty.  Gen. 
181. 

A  tribe  of  North  American  Indians 
is  neither  a  state  nor  a  nation,  in  the 
political  or  international  sense  of  the 
terms.  Roche  v.  Washington  (1862) 
19  Ind.  53,  81  Am.  Dec.  376. 

The  sovereignty  of  the  state  having 
attached  to  the  Tonawanda  reservation, 
the  Tonawanda  Indians  can  claim  no 
sovereignty  of  their  own,  superior  to 
that  of  the  state,  by  reason  of  their 
peculiar  customs  or  tribal  existence 
from  immemorial  times.  Hatch  v.  Luck- 
man  (1909)  118  N.  Y.  Supp.  689,  64 
Misc.  Rep.  508. 

So  long  as  Indians  live  in  their  tribal 
relations,  they  are  regarded  in  law  and 
by  the  government  as  dependent  gov- 
ernments, which,  though  subject  to  the 
laws  of  the  United  States  and  the  will 
of  Congress,  are  entitled  to  regulate 
their  own  affairs,  including  their  do- 
mestic relations,  and  the  laws  of  the. 
state  are  not  binding  on  them.  Cyr  v. 
Walker  (1911)  116  Pac.  931,  29  Okl. 
281,  35  L.  R.  A.  (N.  S.)  795. 

A  tribe  of  Indians  within  a  state  is 
not  a  corporation  or  quasi  corporation. 
In  re  Narragansett  Indians  (1898)  40 
A.  347,  20  R.  I.  715. 

231.  Jurisdiction  of  states  over  In- 
dians.— The   Alabama   statute   of  1829 
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extending  the  jurisdiction  of  the  siate 
oyer  the  Indian  Nation  was  not  in  vio- 
lation of  the  commerce  clause.  Cald- 
well v.  State  (Ala.  1832)  1  Stew.  &  P. 
430;  State  r.  Foreman  (1835)  Id 
Tenn.  (8  Yerg.)  316. 

Act  Ga.  Dec.  22,  1830,  to  prevent 
the  exercise  of  assumed  and  arbitrary 
power  by  persons  under  pretext  of  au- 
thority from  the  Cherokee  Indians,  and 
providing  for  imprisonment  of  persons 
who  should  reside  among  such  Indians 
within  the  Cherokee  Nation  without 
first  obtaining  authority  to  do  so  from 
the  governor  of  the  state,  is  in  violation 
of  the  commerce  clause.  Worcester  ▼. 
Georgia  (1832)  31  U.  S.  (6  Pet.)  515,  8 
L.  Ed.  483. 

A  New  York  statute  making  it  unlaw- 
ful for  any  persons  other  than  Indians 
to  settle  or  reside  on  any  lands  belong- 
ing to  or  occupied  by  any  nation  or 
tribe  of  Indians  within  the  state  and 
providing  for  their  summary  ejectment 
held  not  to  conflict  with  the  constitu- 
tion, New  York  ex  rel.  Cutler  v.  Dib- 
ble (1858)  21  How.  366,  368,  16  L. 
Ed.  149. 

No  state  can  either  by  its  constitu- 
tion or  other  legislation  withdraw  the 
Indians  within  its  limits  from  the  op- 
eration of  the  laws  of  congress  regulat- 
ing trade  with  them,  notwithstanding 
any  rights  it  may  confer  on  them  as 
electors  or  citizens.  IT.  S.  v.  Holliday 
(1865)  3  Wall.  407,  419,  18  L.  Ed.  182. 

Neither  the  constitution  of  a  state 
nor  an  act  of  its  legislature  can  pre- 
vent the  application  of  an  act  of  con- 
gress to  the  Indian  tribes  residing  in 
the  state,  but  subject  to  the  control 
of  the  general  government.  U.  S.  v. 
Boyd  (1897)  83  Fed.  547,  27  C.  C.  A. 
592. 

An  order  of  a  state  court  restraining 
an  Indian  agent  from  removing  from  an 
Ipdian  reservation  any  person  not  of 
the  tribe  of  Indians  entitled  to  remain 
thereon  is  beyond  its  jurisdiction  and 
void,  and  should  be  disregarded.  (1891) 
20  Op.  Atty.  Gen.  245. 

No  state  laws  have  any  force  over 
Indians  in  their  tribal  relations.  Kobo- 
gum  v.  Jackson  Iron  Co.  (1889)  43  N. 
W.  602,  76  Mich.  498. 

Indian  tribes  within  the  state  are 
subject  to  the  jurisdiction  and  laws  of 
the  state.  They  are  not  aliens,  but  cit- 
izens, owing  allegiance  to  the  govern- 
ment, and  entitled  to  its  protection. 
Jackson  v.  Goodell  (N.  Y.  1822)  20 
Johns.  188. 

Where  a  tribe  of  Indians  within  a 
state  has  ceased  to  exercise  the  pow- 
ers and  functions  of  its  government, 
and  to  be  a  tribe  except  in  name,  it  is 
not  in  violation  of  the  constitutional 
provision  that  congress  shall  have  pow- 
er to  regulate  commerce  with  Indian 
tribes  for  the  state  to  purchase  tribal 
lands  and  terminate  the  existence  of 
the  tribe,  as  provided  by  Pub.  Laws 
R.  I.  c.  800.  In  re  Narragansett  In- 
dians (1898)  40  A.  347,  20  R.  I.  715. 
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Those  Indian  nations  which  reside  in 
the  limits  of  the  states  have  a  right  to 
regulate  their  civil  polity,  unless  there 
has  been  some  affirmative  act  of  the 
states  incompatible  with  such  rights. 
Jones  v.  Laney  (1847)  2  Tex.  342. 

232.  Taxation  by  state  or  territory- 
Territorial  legislatures  may  impose  a 
tax  on  cattle  belonging  to  others  than 
Indians,  grazing  on  Indian  reservations 
within  the  territory  pursuant  to  a  lease 
of  the  land  for  that  purpose  made  by 
the  Indians  with  the  approval  of  the 
federal  authorities.  Such  tax  is  too  re- 
mote and  indirect  to  be  deemed  a  tax 
on  the  land  or  privileges  of  the  Indians, 
and  is  not  an  interference  with  the 
power  of  Congress  to  deal  with  the  In- 
dians and  their  property  and  commer- 
cial transactions.  ,  Thomas  v.  Gay 
(1898)  18  Sup.  Ct.  340,  343,  169  U.  S. 
264,  42  L.  Ed.  740. 

The  tax  imposed  on  the  production  of 
minerals  by  Act  Okl.  May  26,  1908,  §f 
2,  3,  and  section  6  as  amended  by  Act 
March  27,  1909,  being  Comp.  Laws  OkL 
1909.  ff  7702,  7703,  7706,  held  void  as 
applied  to  lessees  of  Indian  coal  lands  by 
authority  of  the  United  States  as  a  tax 
on  the  business  of  mining  which  inter-, 
feres  with  a  federal  instrumentality. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Meyer  (D. 
C.  1913)  204  Fed.  140. 

As  long  as  the  title  to  land  lying  In 
an  Indian  reserve  remains  in  the  United 
States,  or  in  the  Indians,  or  in  both,  the 
land  is  not  taxable  by  the  state.  Doug- 
las County  Com'rs  v.  Union  Pac.  Ry. 
Co.  (1870)  5  Kan.  615. 

The  provisions  in  the  federal  consti- 
tution conferring  power  on  congress  to 
regulate  commerce  among  the  several 
states  and  with  the  Indian  tribes  de- 
prives the  state  of  authority  to  levy 
taxes  on  property  within  the  Indian 
Reservations.  Foster  v.  Blue  Earth 
County  Com'rs  (1862)  7  Minn.  140  (GiL 
84). 

Laws  N.  Y.  1840,  c.  254,  authorizing 
the  taxation  and  sale  of  Indian  lands, 
without  any  reservation  of  the  rights 
of  Indian  occupants,  is  unconstitutional 
and  void.  Fellows  v.  Denniston  (1861) 
23  N.  Y.  420. 

233.  Indians  as  citizens.— See,  also, 
notes  under  Amend.  14,  f  1,  post,  and 
Comp.  St  §§  3980-4240,  ante. 

Citizenship  is  not  in  itself  an  ob- 
stacle to  the  exercise  by  Congress  of 
its  power  to  enact  laws  for  the  benefit 
and  protection  of  tribal  Indians  as  a 
dependent  people.  U.  S.  v.  Sandoval 
(1913)  34  Sup.  Ct  1,  231  U.  S.  28,  58  L. 
Ed.  107. 

The  Pueblo  Indians  of  New  Mexico 
were  prior  to  the  treaty  of  Guadalupe 
Hidalgo  citizens  of  Mexico,  and  their  • 
rights  as  such  were  guaranteed  by  that 
treaty,  so  that  they  now  hold  the  same 
relation  to  the  United  States  that  they 
formerly  held  to  the  Republic  of  Mexico. 
They  are  not  Indian  tribes  within 
Comp.  St  |  4108,  and  no  action  lies  for 
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a  penalty  for  settling  on  the  lands 
secured  to  them  by  patent  from  the 
United  States;  their  rights  and  reme- 
dies as  to  such  lands  being  the  same  as 
those  of  other  citizens  owing  lands. 
U.  S.  v.  Santistevan  (1874)  1  N.  M.  583. 

234.  Admission  of  Indians  to  citizen- 
ship.—Neither  the  provisions  of  the  In-  k 
dian  appropriation  acts  of  1896  and 
1897,  which  authorized  the  Dawes  com- 
mission to  determine  claims  to  citizen- 
ship in  any  of  the  Five  Civilized  Tribes 
of  the  Indian  Territory,  nor  the  Curtis 
act  of  June  28,  1898,  authorizing  the 
completion  of  the  rolls  of  citizens  in 
such  tribes,  and  making  them  final  when 
so  completed  and  approved  by  the  sec- 
retary of  the  interior,  and  by  which 
the  tribal  laws  and  courts  were  abolish- 
ed and  superseded  by  those  of  the  Unit- 
ed States,  and  other  comprehensive 
changes  made  in  the  government  of  the 
territory,  is  in  excess  of  the  powers  of 
congress,  or  unconstitutional  as  an  im- 
pairment of  vested  rights.  Stephens  v. 
Cherokee  Nation  (1899)  19  Sup.  Ct 
722,  736, 174  U.  S.  445,  43  L.  Ed.  1041. 

Congress  could  constitutionally  em- 
power the  Choctaw  and  Chickasaw  cit- 
izenship court,  created  by  Act  July  1, 
1902,  c.  1362,  32  Stat.  641,  to  review 
and  annul,  for  irregularities,  the  judg- 
ments of  the  United  States  courts  of 
the  Indian  territory  in  Indian  citizen- 
ship cases,  although,  by  the  terms  of 
Act  June  10,  1896,  c.  398,  29  Stat.  339, 
340,  those  judgments  had  become  final. 
Wallace  v.  Adams  (1907)  27  Sup.  Ct 
363,  204  U.  S.  415,  51  D.  Ed.  547. 

Act  July  1,  1902,  c.  1362,  32  Stat 
641  whereby  a  citizenship  court  was 
created  in  the  Indian  Territory  and 
empowered  to  review  the  final  judg- 
ments of  the  courts  of  the  United 
States  under  Act  June  10,  1896,  c.  39a 
29  Stat.  339,  which  had  been  affirmed 
by  the  Supreme  Court,  was  constitu- 
tional and  valid  against  successful  liti- 
gants, who  had  not  procured  allotments 
before  its  passage.  Wallace  v.  Adams 
(1906)  143  Fed.  716,  74  C.  C.  A.  540, 
judgment  affirmed  (1907)  27  Sup.  Ct 
363,  204  U.  S.  415,  51  L.  Ed.  547. 

The  grant  of  citizenship  to  the  In- 
dians in  Indian  Territory  was  intended 
for  their  protection,  and  was  not  a  re- 
nunciation by  the  United  States  of  the 
authority  which  it  had  always  exer- 
cised to  adopt  such  measures  as  in  its 
judgment  were  wise  for  the  protection 
of  the  Indian  in  his  rights.  U.  S.  v. 
Allen  (1910)  179  Fed.  13,  103  C.  C.  A. 
1,  reversing  decree  (C.  C.  1909)  171 
Fed.  907,  and  judgment  affirmed  upon 
conditions  Deming  In  v.  Co.  v.  U.  S. 
(1912)  32  Sup.  Ct  549,  224  U.  S.  471, 
56  L.  Ed.  847,  and  Goat  v.  Same 
(1912)  32  Sup.  Ct.  544,  224  U.  S.  458, 
56  L.  Ed.  841,  and  Mullen  v.  Same 
(1912)  32  Sup.  Ct.  494,  224  U.  S.  448, 
56  L.  Ed.  834,  and  Heckman  v.  Same 
(1912)  32  Sup.  Ct  424,  224  U.  S.  413; 
56  L.  Ed.  820. 


That  Indians,  to  whom  lands  have 
been  allotted  in  severalty,  are  declared 
to  be  citizens  of  the  United  States, 
does  not  render*  null  and  void  as  to 
them,  or  as  to  the  remaining  portions 
of  their  tribes,  restrictions  upon  alien- 
ation of  their  lands  contained  in  the 
acts  of  congress  under  which  allot- 
ments in  severalty  have  been  made, 
nor  terminate  the  right  and  duty  of  the 
United  States  to  preserve  the  reserva- 
tion lands  for  the  use  and  benefit  of 
the  Indians.  U.  S.  v.  Flournoy  Live- 
stock &  Real-Estate  Co.  (C.  C.  1896) 
71  Fed.  576,  following  Beck  v.  Flour- 
noy Live- Stock  &  Real-Estate  Co. 
(18941  65  Fed.  30,  12  C.  C.  A.  497, 
and  U.  S.  v.  Same  (C.  O.  1895)  69 
Fed.  886,  and  Pilgrim  v.  Beck  (C.  O. 
1895)  Id.  895. 

The  government  is  not  relieved  from 
its  duties  of  guardianship  and  protec- 
tion of  the  members  of  an  Indian  tribe, 
assumed  by  treaty  with  such  tribe,  in 
consequence  of  the  Indians  becoming 
citizens  of  the  United  States.  U.  S.  v. 
Mullin  (D.  C.  1895)  71  Fed.  682. 

Though  an  Indian  has  become  a  full 
fledged  citizen  of  the  United  States, 
and  resides  on  land  patented  to  a  prior 
grantor  in  fee  simple  absolute,  yet  so 
long  as  he  remains  within  the  limits  of 
an  Indian  reservation  he  is  subject  to 
the  constitutional  control  of  the  federal 
government  U.  S.  v.  Gardner  (D.  C. 
1911)  189  Fed.  690. 

235.  Contracts.— Act  March  3,  1847, 
|  3,  providing  that  all  executory  con- 
tracts made  with  any  Indian  for  the 
payment  of  money  or  goods  shall  be 
void,  is  unconstitutional,  as  interfering 
with  transactions  within  a  sovereign 
state.  Hicks  v.  Ewhartonah  (1860)  21 
Ark.  106. 

The  Cherokee  Indians  have  been 
placed  upon  the  same  footing  with  oth- 
er tribes  by  an  act  of  congress  passed 
in  pursuance  of  the  power  granted  by 
the  constitution  in  reference  to  "regu- 
lating commerce  with  foreign  nations 
among  the  several  states,  and  with  the 
Indian  tribes'*;  and  their  contracts 
made  with  the  plaintiff  to  prosecute  v 
and  collect  claims  alleged  to  be  due 
them  cannot  be  enforced  against  them 
in  a  state  court  without  the  consent  of 
congress.  The  jurisdiction  to  deter- 
mine such  matters  is  lodged  in  the  in- 
terior department.  Rollins  v.  Chero- 
kee Indians  (1882)  87  N.  C.  229. 

236.  Lands  and  funds  of  Indians  or 
Indian  tribes  In  general.— Indians  as 
tribes  could  sell  to  the  government  of 
the  discoverer,  but  could  not  sell  to 
any  other  government,  or  its  subjects, 
for  the  government  by  discovery  ac- 
quired the  exclusive  pre-emption  right 
of  purchase  and  the  right  to  exclude 
the  subjects  of  other  governments,  and 
even  its  own,  from  acquiring  title  to 
Indian  lands.  Holden  v.  Joy  (1872)  17 
Wall.  211,  244,  21  L.  Ed.  523. 

Indian  tribes  are  capable  of  taking 
as  owners  in  fee  simple  lands  by  pur- 
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chase  where  the  United  States  in  form 
for  a  valuable  and  adequate  considera- 
tion shall  sell  to  them,  and .  such  sale 
is  properly  made  by  treaty.    Id. 

Neither  the  provisions  of  the  Indian 
appropriation  acts  of  1896  and  1897 
authorizing  the  Dawes  commission  to 
determine  claims  to  citizenship  in  any 
of  the  five  tribes  of  the  Indian  ter- 
ritory nor  of  the  Curtis  act  of  1898, 
were  unconstitutional  as  an  impairment 
of  vested  rights,  since  the  land  and 
moneys  of  those  tribes  were  public 
moneys  and  were  not  held  in  individual 
ownership.  Stephens  v.  Cherokee  Na- 
tion (1899)  19  Sup.  Ct  722,  736,  738, 
174  U.  S.  445,  43  L.  Ed.  1041. 

The  lands  of  the  Pueblo  Indians  in 
New  Mexico,  although  held  in  commu- 
nal fee-simple  ownership  by  the  In- 
dians of  each  pueblo,  are  subject  to  the 
legislation  of  Congress,  enacted  in  the 
exercise  of  the  government's  •guardian- 
ship over  such  Indian  communities  and 
their  affairs.  U.  S.  v.  Sandoval  (1913) 
34  Sup.  Ct  1,  231  U.  S.  28,  58  L.  Ed. 
107. 

Land  reserved  by  a  treaty  or  act  of 
congress  for  the  exclusive  occupancy 
of  Indian  tribes  is  not  a  part  of  the 
public  lands,  and  until  the  Indian  title 
is  extinguished  no  one  but  congress 
can  initiate  any  preferential  right  upon 
or  restrict  the  nation's  power  to  dis- 
pose of  it  King  v.  McAndrews  (1901) 
111  Fed.  860,  50  C.  C.  A.  29,  reversing 
judgment   (C.  C.  1900)   104  Fed.  430. 

The  United  States  has  power  to  re- 
serve and  hold  in  trust  for  Indians 
land  and  money  derived  from  the  re- 
lease of  their  rights  of  occupancy  of 
land  and  to  manage  and  control  their 
property,  to  furnish  them  with  agricul- 
tural implements,  houses,  barns,  and 
other  permanent  improvements  on  their 
lands,  domestic  animals,  means  of  sub- 
sistence, and  money  and  to  provide 
them  with  physicians,  farmers,  schools, 
and  teachers.  U.  S.  v.  Thurston  Coun- 
ty (1906)  143  Fed.  287,  74  C.  C.  A. 
425. 

The  word  "jurisdiction"  as  used  in 
the  ordinance  of  the  convention  of 
Montana  preparatory  to  its  admission 
as  a  state,  agreeing  that  congress  was 
to  retain  the  absolute  jurisdiction  and 
control  over  the  Indian  lands  within 
the  Indian  reservations  in  Montana, 
means  the  power  of  governing  such 
lands,  to  legislate  for  them — the  power 
of  exercising  authority  over  them.  U. 
S.  v.  Partello  (C.  C.  1891)  48  Fed. 
670. 

The  Indians  of  the  Sac  and  Fox  tribe 
residing  in  Tama  county,  Iowa,  on 
lands  purchased  by  them  with  the  con- 
sent of  the  state,  and  held  in  trust  for 
their  benefit,  are  tribal  Indians,  and 
their  lands  constitute  a  reservation  un- 
der the  control  of  the  United  States 
in  all  matters  pertaining  to  the  domes- 
tic relations  of  such  Indians.  Such 
right  of  control  in  the  general  govern- 
ment arises  from  its  relation  to  all  the 
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tribal  Indians,  as  such,  and  is  not  de- 
pendent upon  the  title  to  the  land  upon 
which  they  reside.  Peters  ▼.  Malin 
(C.  O.  1901)  111  Fed.  244, 

The  aboriginal  inhabitants  of  the 
country  now  composing  the  United 
States  were  not  seised  of  titles  to  real 
estate.  U.  S.  v.  Ashton  (C.  C.  1909) 
■  170  Fed.  509,  appeal  dismissed  Bird  v. 
Same  (1911)  31  Sup.  Ct.  718,  220  U. 
S.  604,  55  L.  Ed.  605. 

The  government  of  the  United  States 
is  the  primary  source  of  title  to  the 
public  lands;  the  Indians  having  only 
a  right  of  occupancy,  which  may  at  any 
time  be  extinguished  by  congress.  U. 
S.  v.  Four  Bottles  Sour-Mash  Whisky 
(D.  C.  1898)  90  Fed.  720. 

According  to  the  public  law  of  all  the 
American  states  founded  by  Europeans, 
the  aboriginal  inhabitants  have  only  a 
usufructuary  interest  in  the  soil,  the 
fee  simple  and  the  eminent  domain  of 
which  are  in  the  government,  and  which 
may  be  granted  in  fee  to  private  per- 
sons as  well  before  as  after  the  ex- 
tinguishment of  the  occupation  rights 
of  the  Indians.  (1856)  8  Op.  Atty. 
Gen.  256. 

Congress  has  power  to  enact  legisla- 
tion authorizing  the  delivery  of  Semi- 
nole land  patents  prior  to  the  expira- 
tion of  the  Seminole  government,  and 
also  by  legislation  to  modify  the  terms 
of  the  Seminole  agreement  of  July  1, 
1898,  with  reference  to  the  school  fund 
of  that  nation  and  authorize  the  De- 
partment of  the  Interior  to  assume  con- 
trol of  the  schools  and  the  school  fund. 
(1907)  26  Op.  Atty.  Gen.  340. 

The  evident  purpose  of  Congress  in 
Its  legislation  in  relation  to  the  property 
rights  of  Indians  in  Alaska  was  to  pro- 
tect the  natives  in  the  possession  of 
lands  continuously  claimed  and  occupied 
by  them,  but  up  to  this  time  Congress 
has  not  fixed  the  terms  under  which 
they  might  acquire  title  thereto.  It  is 
evident,  therefore,  that  the  complain- 
ants in  this  action  cannot  have  so  much 
of  the  relief  prayed  for  as  would  de- 
clare that  the  defendants  were  holding 
the  lands  in  trust  for  their  benefit,  or 
require  them  to  convey  to  the  several 
complainants.  Johnson  v.  Pacific  Coast 
S.  S.  Co.  (1904)  2  Alaska,  224. 

Congress  alone  has  the  power  to  dis- 
pose of  lands  reserved  by  it  for  the  use 
and  occupation  of  Indians  in  Alaska, 
and  all  abandonments  or  sales  thereof 
procured  from  the  Indians  are  void. 
U.  S.  v.  Berrigan  (1905)  2  Alaska,  442. 

By  the  third  article  of  the  treaty 
with  Russia  in  1867,  ceding  Alaska  to 
the  United  States,  the  latter  nation 
agreed  that  "the  uncivilized  tribes  [in 
Alaska]  will  be  subject  to  such  laws 
and  regulations  as  the  United  States 
may  from  time  to  time  adopt  in  regard 
to  aboriginal  tribes  of  that  country." 
Held,  that  the  Athapaskan  stock,  in- 
cluding the  native  bands  of  the  Tanana, 
belong  to  the  uncivilized  tribes  men- 
tioned in  this   clause.     As   such   they 
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are  entitled  to  the  equal  protection  of 
the  laws  which  the  United  States  af- 
fords to  similar  aboriginal  tribes  within 
its  borders.    Id. 

The  lands  and  funds  of  the  Indian 
tribes  in  Indian  Territory  are  public 
lands  and  public  moneys  in  which  the 
members  of  the  tribes  have  no  vested 
rights,  nor  are  the  lands  held  by  the 
individual  allottees  as  tenants  in  com- 
mon. Dukes  v.  Goodall  (1904)  82  S. 
W.  702,  5  Ind.  T.  145. 

Since  the  act  of  June  30,  1834,  the 
half-breed  lands  in  Lee  county,  Iowa, 
have  been  subject  to  the  laws  of  the 
state  to  the  same  extent  as  other  lands 
owned  by  individuals.  Wright  v.  Marsh 
(Iowa,  1849)  2  G.  Greene,  94. 

Lands  not  under  Indian  government, 
but  held  by  individual  Indians  as  ten- 
ants in  common,  are  subject  to  the  ju- 
risdiction of  the  state  or  territory  in 
which  they  lie.  Telford  v.  Barney 
(Iowa,  1855)  1  G.  Greene,  575. 

The  half-breed  tract,  after  congress  re- 
leased the  reversion  to  the  half-breeds, 
became  subject  to  the  jurisdiction  of 
Iowa;  and  the  partition  made  in  1841, 
by  the  territorial  court,  is  valid,  and  is 
conclusive  evidence  against  all  persons 
of  legal  title  in  those  to  whom  the 
shares  were  allotted.    Id. 

The  Indians  have  power  by  treaty  to 
sell  to  the  United  States  all  their  land 
absolutely;  and  they  may  also  dispose 
of  less  than  their  whole  interest  there- 
in, or  attach  conditions  thereto.  Wood 
y.  Missouri.  K.  A  T.  Ry.  Co.  (1873) 
11  Kan.  323. 

The  ultimate  right  to  the  soil  occupied 
by  Indian  tribes  in  Louisiana  is  in  the 
United  States,  who  can  grant  the  soil 
while  in  the  possession  of  the  natives. 
Breauz  v.  Johns  (1849)  4  La.  Ann. 
141,  50  Am.  Dec.  555. 

A  grant  by  the  United  States  of  lands 
occupied  by  Indian  tribes  in  Louisiana 
conveys  title  to  the  grantees,  subject 
to  the  Indian  right  of  occupancy.     Id. 

In  an  action  by  the  custodians  of  a 
tribal  fund  for  conversion  thereof,  the 
fact  that  one  of  the  parties  charged 
with  the  conversion  was  originally  one 
of  the  tribal  representatives  intrusted 
as  a  custodian  of  the  fund  does  not 
prevent  the  other  custodians  from  re- 
covering the  money  as  against  him; 
it  appearing  that  he  had  severed  his 
tribal  relations  with  the  band  and  re- 
moved from  the  reservation  and  con- 
verted the  money  to  his  own  use.  Ain- 
Dus-Oke  Shig  v.  Beaulieu  (1906)  107 
N.  W.  820,  98  Minn.  98. 

The  district  court  has  jurisdiction  in 
an  action  by  the  custodians  of  a  tribal 
fund  in  an  action  for  its  conversion 
outside  of  the  reservation.    Id. 

The  possession  of  a  tract  of  land  by 
the  native  Indians  does  not  affect  the 
validity  of  a  patent  from  the  state, 
granting  the  land  to  white  persons 
without  the  consent  of  the  Indians. 
Jackson  v.  Hudson  (N.  Y.  1808)  8 
•Johns.  875,  8  Am.  Dec.  500. 


The  interest  of  Indians  In  reservation 
lands  is  merely  one  of  occupancy,  of 
which  they  cannot  be  deprived,  except 
by  voluntary  cession  on  their  part,  ap- 
proved by  the  proper  civil  authorities, 
and  the  ultimate  title  is  in  the  state,  or 
its  grantee.  Seneca  Nation  of  Indians 
v.  Appleby  (1908)  112  N.  Y.  Supp.  177, 
127  App.  Div.  770. 

Indian  lands  within  reservations  are 
not  subject  to  state  laws  as  to  real  es- 
tate, so  long  as  the  Indian  title  is  not 
extinguished  and  the  Indians  maintain 
their  tribal  relations  or  remain  under 
the  protection  and  control  of  the  state. 
Terrance  v.  Crowley  (1909)  116  N.  Y. 
Supp.  417,  62  Misc.  Rep.  138. 

The  discovery  of  land  held  by  the  In- 
dians, followed  by  possession,  vested 
in  the  sovereign  of  the  discovering  sub- 
jects the  absolute  title  to  the  soil  sub- 
ject to  the  Indians'  right  of  occupation, 
which  right  could  only  .be  extinguished 
by  their  voluntary,  consent  unless  for- 
feited by  the  laws  of  war,  and  such 
sovereign  had  the  exclusive  right  to 
extinguish  their  right  of  occupation, 
and  the  right  of  occupation  of  the  Cay- 
uga Nation  was  extinguished  by  their 
sale  to  the  state  in  1795  of  their  lands 
for  a  price  agreed  upon  between  the 
state  and  tribe,  so  that  .the  tribe  has 
no  legal  claim  against  the  state  for  an 
amount  based  upon  the  difference  be- 
tween the  price  paid  to  it  and  the 
amount  for  which  the  state  subsequent- 
ly sold  the  lands.  People  ex  rel.  Cay- 
uga Nation  v.  Commissioners  of  Land 
Office  (1911)  131  N.  Y.  Supp.  937,  74 
Misc.  Rep.  154. 

The  possession  of  land  by  Indians 
does  not  affect  the  validity  of  a  grant 
by  the  government  to  a  state,  made 
without  the  consent  of  the  Indians. 
Veeder  v.  Guppy  (1854)  3  Wis.  502. 

237.  Allotment  of  lands.— See  note 
post.  See,  also,  Comp.  St.  §  4195  et 
seq.f  and  notes  thereunder. 

Congress,  under  its  power  over  In- 
dians and  to  control  federal  courts, 
could  take  away,  even  as  to  pending 
cafees  as  it  did  by  Act  June  25,  1910, 
jurisdiction  of  the  federal  district 
courts  to  establish  equitable  title  of 
heirs  of  an  Indian  allottee  and  vest  the 
power  of  ascertaining  heirs  in  the  Sec- 
retary of  the  Interior.  Hallowell  v. 
Commons  (1916)  36  Sup.  Ct  202,  239 
U.  S.  506,  60  L.  Ed.  409. 

Claimants  of  citizenship  in  the  In- 
dian Territory  who  secured  judgments 
in  their  favor  which  were  final  when 
rendered,  and  took  possession  of  and 
demanded  suitable  lands  as  their  allot- 
ments, before  their  judgments  were 
made  reviewable,  acquired  no  vested 
rights  in  such  judgments  against  subse- 
quent legislation  enacted  before  the 
lands  were  allotted  to  them.  Wallace 
v.  Adams  (1906)  143  Fed.  716,  74  C. 
C.  A.  540,  judgment  affirmed  (1907)  27 
Sup.  Ct.  363,  204  U.  S.  415,  51  L.  Ed. 
547. 

The  plan  of  the  United  States  gov- 
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ernment  in  dissolving  the  Five  Civil- 
ised Tribes  of  Indians  and  distributing 
their  lands  in  severalty  was  a  great 
governmental  project,  having  for  its  ob- 
ject the  social  and  industrial  advance- 
ment of  the  -Indians,  and  the  various 
acts  pertaining  thereto  must  be  con- 
strued in  consonance  with  such  purpose 
and  not  merely  as  real  estate  trans- 
actions. The  relation  of  the  govern- 
ment to  the  Indians  is  not  to  be  meas- 
ured by  the  law  governing  the  ordinary 
relation  of  guardian  and  ward,  nor  are 
the  limitations  imposed  on  the  aliena- 
tion of  land  governed  by  the  strict 
rules  of  law  relating  to  grantor  or 
grantee,  but  the  United  States,  by  vir- 
tue of  its  peculiar  relationship  to  the 
Indians  and  to  prevent  the  policy  to  be 
worked  out  through  such  legislation 
from  being  defeated  may  enforce  such 
restrictions  on  alienation  in  the  courts 
although  retaining  neither  a  legal  nor 
an  equitable  estate  in  the  lands  after 
the  allotment.  U.  S.  v.  Allen  (1910) 
179  Fed.  13,  103  C.  C.  A.  1,  reversing 
decrees  (C.  C.  1909)  171  Fed.  907,  and 
judgment  affirmed  upon  conditions 
Deming  In  v.  Co.  v.  U.  S.  (1912)  32 
Sup.  Ct  549,  224  U.  S.  471,  66  L.  Ed. 
847,  and  Goat  v.  Same  (1912)  32  Sup. 
Ct.  544,  224  U.  S.  458,  56  L.  Ed.  841, 
and  Mullen  v.  Same  (1912)  32  Sup.  Ct. 
494,  224  U.  S.  448,  56  L.  Ed.  834,  and 
Heckman  v.  Same  (1912)  32  Sup.  Ct 
424,  224  U.  S.  413,  56  L.  Ed.  820. 

Lapse  of  time  and  allotment  of  por- 
tions of  their  reservations  in  severalty 
do  not  terminate  the  tribal  relations 
of  Indians,  nor  remove  them  from  the 
supervision  and  control  of  the  interior 
department  of  the  government.  U.  S. 
v.  Flournoy  Live-Stock  &  Real-Estate 
Co.  (C.  C.  1896)  71  Fed.  576. 

The  executive  order  of  the  President 
in  1857,  setting  apart  lands  bordering 
Commencement  Bay  in  Oregon  Terri- 
tory for  the  Puyallup  Tribe  of  Indians, 
did  not  grant  right  or  title  to  shore 
lands,  which  could  only  be  done  by 
Congress  for  some  national  purpose; 
and  in  any  event  under  the  provision*  of 
the  treaty  of  Dec.  26,  1854,  10  Stat. 
1132,  vesting  in  the  President  power  to 
change  and  relocate  the  reservation,  the 
subsequent  allotment  and  conveyance  in 
severalty  of  lands  therein  in  accord- 
ance with  a  survey  made  under  Act 
May  29,  1872,  c.  233,  17  Stat.  186,  in 
which  the  shore  line  was  meandered 
and  the  lands  allotted  extended  only 
to  line  of  ordinary  high  tide,  had  the 
effect  of  extinguishing  rights  of  the 
tribe  as  a  community  to  tide  lands,  if 
any  such  previously  existed.  U.  S.  v. 
Ashton  (C.  C.  1909)  170  Fed.  509,  ap- 
peal dismissed  Bird  v.  Same  (1911)  31 
Sup.  Ct.  718,  220  U.  S.  604,  55  L.  Ed. 
605. 

The  allotment  of  lands  in  severalty 
to  Indians  residing  on  the  Umatilla  res- 
ervation in  Oregon,  under  Act  March 
3,  1885,  c.  319,  23  Stat.  340,  did  not 
terminate  their  tribal  relations,  and  so 
long  as  the  same  continue  the  marriage 
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relations  of  such  Indians  are  to  be  de- 
termined by  their  tribal  customs,  and 
not  by  the  laws  of  the  state,  and  their 
marriage  or  divorce  in  accordance  with 
such  customs  is  valid  everywhere  and 
for  all  purposes.  Yakima  Joe  v.  To-Is- 
Lap  (C.  C.  1911)  191  Fed.  516. 

Under  the  treaties  with  the  Five  Civ- 
ilized Tribes  in  Indian  Territory  and 
the  reservations  in  Oklahoma  enabling 
act  (Act  June  16,  1906,  c.  3335,  §  1,  34 
Stat  267)  Congress  has  full  power  to 
legislate  with  respect  to  lands  allotted 
to  such  Indians  and  their  disposition 
by  the  allottees  and  its  laws  relating 
to  such  matters  are  paramount  Bell 
v.  Cook  (C.  C.  1911)  192  Fed.  597. 

Act  March  11,  1904  (Comp.  St  | 
4192),  authorizing  the  Secretary  of  In- 
terior to  grant  a  right  of  way  over  al- 
lotments of  minor  Creek  Indians  for 
pipe  lines,  held  constitutional.  Texas 
Co.  v.  Henry  (Okl.  1912)  126  Pac 
224,  34  OkL  342. 

Plenary  authority  to  fix  the  condi- 
tions under  which  restrictions  from 
allotments  to  Creek  Indians  shall  be 
removed  is  vested  in  Congress.  Cor- 
nelius v.  Yarbrough  (Okl.  1914)  144 
Pac.  1030. 

So  long  as  the  United  States  recog- 
nizes the  national  character  of  Indians 
and  they  are  under  the  protection  of 
treaties  and  laws  of  Congress,  their 
property  is  outside  the  operation  of 
state  laws,  and  the  state  courts  have 
no  jurisdiction  over  controversies  con- 
cerning the  titles  to  Indian  allotments 
while  the  same  are  held  in  trust  by  the 
United  States.  Smith  v.  Mosgrove  (Or. 
1908)  94  Pac.  970. 

238.  Alienation  of  lands  In  generals- 
Congress  has  power  to  limit  the  alien- 
ation of  lands  by  an  Indian.  Taylor  v. 
Brown  (1893)  13  Sup.  Ct.  549,  147  U. 
S.  640,  37  L.  Ed.  313;  U.  S.  v.  Hem- 
mer  (D.  C.  1912)  195  Fed.  790,  decree 
reversed  Hemmer  v.  U.  S.  (1912)  204 
Fed.  898,  123  C.  C.  A.  194. 

The  United  States,  having  disposed, 
under  the  general  land  laws,  of  the 
lands  in  the  Mille  Lac  Indian  reserva- 
tion not  filed  upon,  instead  of  selling 
them  as  "pine"  or  "agricultural"  lands, 
and  holding  the  proceeds  in  trust  for 
the  Indians,  as  was  contemplated  by 
the  act  of  Jan.  14,  1889,  under  which 
they  were  ceded  to  the  United  States, 
is  liable  to  the  Indians  for  the  resulting 
loss,  although  such  wrongful  disposal 
was  in  obedience  to  directions  given 
in  the  joint  resolutions  of  Congress  of 
Dec.  19,  1893  (28  Stat  576),  and  May 
27,  1898  (30  Stat  745),  which  were 
not  adopted  in  the  exercise  of  the  ad- 
ministrative power  of  Congress  over 
the  property  and  affairs  of  dependent 
Indian  wards,  but  were  intended  to  and 
did  assert  an  unqualified  power  of  dis- 
posal over  the  lands  as  the  absolute 
property  of  the  government  U.  S.  v. 
Mille  Lac  Band  of  Chippewa  Indians 
(1913)  33  Sup.  Ct  811,  229  U.  S.  498^ 
57  L.  Ed.  1299. 
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A  title  acquired  by  an  Indian  allottee 
through  an  unrestricted  patent  issued 
conformably  to  the  Indian  appropria- 
tion act  of  March  3,  1905,  could  not,  by 
reason  of  any  state  statute,  inure  to 
the  benefit  of  the  grantee  in  a  deed 
made  by  an  allottee  while  the  restric- 
tions on  alienation  imposed  by  the  act 
of  February  8,  1887,  c.  119,  §  5,  Comp. 
St  §  4201,  were  still  in  force,  rendering 
such  deed  "absolutely  null  and  void." 
Monson  v.  Simonson  (1913)  34  Sup.  Ct 
71,  231  U.  S.  341,  58  L.  Ed.  260. 

Complainant  having  purchased  and 
taken  possession  of  lands  awarded  an 
Indian  allottee,  a  freedman,  and  en- 
rolled as  a  citizen  of  the  Creek  Nation, 
notwithstanding  Act  June  28,  1898,  c. 
517,  30  Stat.  507,  declaring  that  the 
land  should  not  be  transferred  by  the 
allottee,  nor  be  liable  for  his  contract 
obligation,  the  complainant  by  such 
.  contract  in  possession  did  not  acquire 
such  a  vested  right  in  the  land  as  re- 
quired observance,  or  prevented  Con- 
gress from  making  its  prohibition  more 
effectual,  or  imposing  others,  which  it 
did  by  Act  March  1,  1901,  c.  676,  31 
Stat.  863,  and  Act  June  30,  1902,  c 
1323,  32  Stat.  503,  declaring  that  lands 
should  not  be  alienated  except  with  the 
approval  of  the  Secretary  of  the  In- 
terior, at  any  time  prior  to  five  years 
from  .the  ratification  of  the  Creek 
Agreement,  and  that  any  agreement  or 
conveyance  violative  of  its  provisions 
should  be  void,  not  susceptible  of  ratifi- 
cation, nor  subject  to  any  rule  of  es- 
toppel. Harris  v.  Hard  ridge  (1909) 
166  Fed.  109,  92  C.  C.  A.  93,  aflirming 
otfer  (1907)  104  S.  W.  826,  7  Ind.  T. 
532. 

It  is  within  the  power  of  Congress  to 
enlarge  the  period  within  which  an  In- 
dian allottee  is  prohibited  from  alienat- 
ing his  land  beyond  that  imposed  when 
the  allotment  was  made,  so  long  as  the 
land  is  held  by  the  allottee,  although 
in  the  meantime  he  may  have  been  made 
a  citizen.  U.  S.  v.  Allen  (1910)  179 
Fed.  13,  103  C.  C.  A.  1,  reversing  de- 
crees (C.  C.  1909)  171  Fed.  907,  and 
judgment  affirmed  upon  conditions 
Deming  Inv.  Co.  v.  U.  S.  (1912)  32 
Sup.  Ct.  549,  224  U.  S.  471,  56  L.  Ed. 
847,  and  Goat  v.  Same  (1912)  32  Sup. 
C*  544,  224  U.  S.  458,  56  L.  Ed.  841, 
and  Mullen  v.  Same  (1912)  32  Sup.  Ct. 
494,  224  U.  S.  448,  56  L.  Ed.  834,  and 
Heckman  v.  Same  (1912)  32  Sup.  Ct 
424,  224  U.  S.  413,  56  L.  Ed.  820. 

Congress  cannot  impose  restrictions 
on  the  alienation  of  land  allotted  to  an 
Indian  after  the  restrictions  imposed 
by  prior  laws  have  expired  and  both 
the  equitable  and  legal  title  has  become 
vested  in  the  allottee,  and  acts  general 
in*  their  terms  should  not  be  construed 
as  intended  to  apply  to  such  cases. 
Bartlett  v.  U.  S.  (1913)  203  Fed.  410, 
121  C.  C.  A.  520. 

The  laws  of  the  state  of  Kansas  have 
no  application  to  the  mode  of  alienation 
of  lands  granted  to  the  Miami  Indians, 


so  long  as  the  title  remains  in  the  pat- 
entees. Mungosah  v.  Steinbrook  (C.  C. 
1875)  Fed.  Cas.  No.  9,924. 

It  is  competent  for  the  United  States 
by  treaty,  notwithstanding  any  state 
law,  to  prescribe  conditions  to  the  con- 
veyance of  Indian  lands,  which  consti- 
tute the  law  of  the  title;  but  on  the 
extinguishment  of  the  original  Indian 
title,  and  the  removal  of  the  Indians 
from  the  state,  the  laws  of  the  state 
would  come  in  to  'operation,  except  so 
far  as  modified  by  the  existing  treaties 
and  laws  of  the  United  States.  Love  v. 
Pamplin  (O.  C.  1884)  21  Fed.  755. 

All  members  of  either  of  the  Five 
Civilized  Tribes  in  Indian  Territory  be- 
came and  remain  citizens,  unaffected  by 
the  fact  that  by  subsequent  legislation 
their  tribal  existence  was  continued  to 
await  the  final  disposition  of  the  tribal 
property,  or  that  restrictions  still  ex- 
ist on  the  power  to  alienate  their 
lands  after  allotment  in  severalty;  and 
such  being  their  political  and  civil 
status,  with  full  power  to  maintain 
suits  to  protect  their  rights,  the  United 
States  occupies  no  such  relationship  of 
trust  or  guardianship  toward  them  as 
entitles  it  to  maintain  in  their  behalf 
suits  in  its  own  name,  to  which  they 
are  not  parties  to  cancel  conveyances 
made  by  them  of  their  allotted  lands. 
U.  S.  v.  Allen  (C.  C.  1909)  171  Fed. 
907,  decree  reversed  (1910)  179  Fed. 
13,  103  C.  C.  A.  1,  judgment  afiirmed 
upon  conditions  Deming  Inv.  Co.  v.  U. 
S.  (1912)  32  Sup.  Ct  549,  224  U.  S. 
471,  56  L.  Ed.  847,  and  Goat  v.  Same 
(1912)  32  Sup.  Ct.  544,  224  U.  S.  458, 
56  L.  Ed.  841,  and  Mullen  v.  Same 
(1912)  32  Sup.  Ct  494,  224  U.  S.  448, 
56  L.  Ed.  834;  Heckman  v.  Same 
(1912)  32  Sup.  Ct  424,  224  U.  S.  413, 
56  L.  Ed.  820. 

It  is  within  the  power  of  Congress 
to  impose  restrictions  on  the  alienation 
of  the  lands  of  Indian  allottees  al- 
though restrictions  imposed  by  prior 
legislation  have  expired  by  limitation. 
U.  S.  v.  Shock  (C.  O.  1911)  187  Fed. 
870. 

Congress,  acting  as  parens  patriae  of 
the  Indians  of  the  Creek  Nation,  may 
provide  that  lands  patented  to  the  na- 
tion under  treaty  may  be  platted,  and 
the  lots  sold  for  the  benefit  of  the  In- 
dians. Tuttle  v.  Moore  (1901)  64  S. 
W.  585,  3  Ind.  T.  712. 

Congress  had  power  to  authorize  the 
Secretary  of  the  Interior  by  law  to 
grant  a  right  of  way  in  the  nature  of 
an  easement  for  pipe  lines  over  the 
allotment  of  a  minor  Creek  Indian, 
whose  allotment  contained  restrictions 
against  alienation,  for  the  conveyance 
of  oil  and  gas,  on  payment  of  due  con- 
sideration for  the  benefit  of  the  al- 
lottee. Texas  Co.  v.  Henry  (Okl.  1912) 
126  Pac.  224,  34  Okl.  342. 

Restrictions  placed  by  act  of  Con- 
gress upon  the  alienation  by  Indians  of 
lands  allotted  to  them  in  severalty,  and 
embodied  in  the  patents  issued  for  such 
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lands,  are  pursuant  to  a  general  and 
beneficent  policy  of  the  government  for 
the  protection  of  the  Indians,  and  are 
valid.  Nelson  v.  John  (1906)  86  Pac 
933,  43  Wash.  483. 

239.  Lease  of  lands*— The  rights  of 
lessees  of  the  heir  of  an  Indian  to  whom 
title  to  land  was  granted  by  an  Indian 
treaty  cannot  be  devested  by  any  subse- 
quent action  of  the  lessor,  or  of  con- 
gress, or  of  the  executive  departments. 
Jones  v.  Meehan  (1899)  20  Sup.  Ct 
1,  12,  175  U.  S.  1,  44  L.  Ed.  49. 

The  state  legislature  has  not  power 
to  authorize  leases  of  Indian  lands. 
Buffalo,  R.  &  P.  R.  Co.  v.  Lavery  (1894) 
75  Hun,  396,  27  N.  Y.  Supp.  443. 

The  plenary  power  of  Congress  over 
the  tribal  relations  and  lands  of  the 
Osage  Indians  could  not  be  so  limited 
by  the  act  of  March  3,  1905,  extending 
a  certain  approved  oil  and  gas  lease,  as 
to  preclude  Congress  by  the  enactment 
of  June  28,  1906,  from  providing  how 
and  to  whom  the  oil  and  gas  royalties 
of  the  allotted  lands  should  be  paid. 
Leahy  v.  Indian  Territory  Illuminating 
Oil  Co.  (Okl.  1913)  135  Pac.  416. 

240.  Execution  of  prooess  on  Indian 
land  or  reservation.— The  process  of  all 
the  courts  of  the  territory  could  have 
been  legally  executed  anywhere  within 
the  limits  defined  by  the  territorial 
laws,  whether  on  the  Indian  or  the  mil- 
itary reservations,  except  only  on  those 
Indian  reservations  which  by  express 
treaty  were  not  to  be  included  within 
the  limits  or  jurisdiction  of  any  state 
or  territory;  and  the  state  courts  have 
like  power,  subject  to  the  laws  of  the 
state,  to  execute  their  process  on  any 
Indian  or  government  reservation,  with- 
in the  limits  defined  by  state  laws,  ex- 
cept only  on  such  Indian  reservations 
as  were  to  be  excluded  from  the  limits 
of  any  state  by  treaty  in  force  at  the 
date  of  the  admission  of  Kansas  into 
the  Union.  McCracken  v.  Todd  (1862) 
1  Kan.  148. 

Entry  on  Indian  lands  by  an  officer 
to  levy  an  execution  issued  by  a  state 
court  on  property  of  one  not  an ,  In- 
dian, but  residiug  on  the  Indian  land  by 
consent  of  the  tribe,  is  not  interdicted 
by  the  provision  of  tne  enabling  act 
of  Montana  that  all  Indian  lands  in  the 
state  "shall  remain  under  the  absolute 
jurisdiction  and  control  of  the  congress 
of  the  United  States."  Stiff  ▼.  Mc- 
Laughlin (1897)  48  Pac  232,  19  Mont 
300. 

241.  Telephone  lines  In  Indian  Ter- 
ritory or  reservation.— See,  also,  Comp. 
St  §§  4181,  4191,  and  notes  thereunder. 

Congress  having  provided,  by  section 
4191,  Comp.  St,  for  the  granting  of 
franchises  for  telephone  lines  in  the 
Indian  Territory,  in  the  exercise  of  its 
power  to  regulate  commerce  among  the 
states  and  with  the  Indian  tribes,  such 
legislation  necessarily  annulled  any 
grants  previously  made  by  one  of  the 
Indian  nations  which  conflict  therewith. 
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Muskogee  Nat  TeL  Co.  v.  Hall  (1902) 
118  Fed.  882,  55  O.  C.  A.  206. 

Laws  N.  Y.  1902,  c.  296,  entitled  "An 
act  to  amend  the  Indian  law  in  relation 
to  the  erection  of  poles  and  wires  on 
the  Tonawanda  reservation,"  is  not  un- 
constitutional and  void,  as  conflicting 
with  Comp.  St  §§  4100,  4128,  4191, 
4194,  4240,  5016.  Jemison  v.  Bell  Tel. 
Co.  of  Buffalo  (1906)  79  N.  E.  728,  186 
N.  Y.  493,  affirming  judgment  (1905)  95 
N.  Y.  Supp.  1137, 109  App.  Div.  911. 

242.  Construction  of  highway  across 
reservation.— See,  also  Comp.  St  | 
4194. 

The  state  has  power  to  construct  a 
highway  across  an  Indian  reservation. 
France  v.  Erie  K.  Co.  (N.  Y.  1874)  2 
Hun,  513.  5  Thomp.  A  C.  12;  O'Meara 
v.  Commissioners  of  Allegany  (N.  Y. 
1874)  3  Thomp.  A  C.  235. 

243.  Removal  of  Indians  to  or  from 
reservations.— The  military  power  may 
be  employed  to  effect  the  removal  of 
a  person  from  an  Indian  reservation  in 
a  proper,  case,  but  the  person  thus  re- 
moved cannot  be  held  by  the  military 
authorities.  U.  S.  v.  Crook  (C.  O. 
1879)  Fed.  Cas.  No.  14,891. 

Indians  at  peace  with  the  government 
cannot  be  arrested  and  held  for  the 
purpose  of  removing  them  to  and  con- 
fining them  on  a  reservation  in  the  In- 
dian Territory.    Id. 

244.  Administration      of      estates-— 

Without  the  assent  of  the  general  gov- 
ernment, the  state  probate  courts  can- 
not administer  upon  the  property  or 
credits  of  Indians  who  were  members 
of  a  tribe  which  maintained  toward  the 
United  States  its  tribal  relation.  U.  S. 
v.  Payne  (C.  C.  1877)  Fed.  Caa.  No. 
16,014. 

On  the  death  of  a  tribal  Indian  re- 
siding upon  a  reservation,  his  property 
does  not  become  subject  to  the  laws  of 
distribution  of  the  state  in  which  the 
reservation  is  situated,  but  descends  in 
accordance  with  the  custom  of  his 
tribe;  and  hence  the  courts  of  the 
state  have  no  jurisdiction  to  appoint  an 
administrator  for  his  estate,  there  be- 
ing no  property  within  its  jurisdiction 
to  be  administered.  Y-Ta-Tah-Wah  v. 
Rebock   (C.  C.  1900)   105  Fed.  257. 

A  probate  court,  the  territorial  juris- 
diction of  which  may  extend  over  an 
Indian  reservation,  has  no  jurisdiction 
to  administer  upon  the  estate  of  an 
Indian,  a  member  of  the  tribe  to  which 
such  reservation  belongs,  and  residing 
thereon.  U.  S.  v.  Shanks  (1870)  15 
Minn.  369  (Gil.  302). 

The  private  property  of  the  Seneca 
Indians  is  not  within  the  jurisdiction 
of  the  laws  respecting  administration. 
Dole  v.  Irish  (N.  Y.  1848)  2  Barb.  639. 

245.  Guardianship  of  Infant  Indians. 

— A  court  of  the  state  of  Iowa  has  no 
jurisdiction  to  appoint  a  guardian  for 
the  persons  of  minors  of  the  Sac  and 
Fox  tribe  of  Indians  who  reside  on  the 
reservation  of  the  tribe  in  Tama  conn* 
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ty;  and  an  order  making  such  an  ap- 
pointment, and  directing  the  guardian 
to  place  and  keep  his  wards  in  the  in- 
dustrial school  established  by  the  Unit- 
ed States,  thus  removing  them  from 
the  reservation  and  from  the  immediate 
control  of  their  parents  and  relations, 
was  void,  and  conferred  no  authority 
upon  the  guardian  over  such  minors. 
Peters  ▼.  Malin  (O.  O.  1901)  111  Fed. 
244. 

In  view  of  the  cession  by  the  legisla- 
ture of  Iowa  to  the  United  States  of 
jurisdiction  over  the  reservation  in 
Tama  county  occupied  by  a  portion  of 
the  Sac  and  Fox  tribe  of  Indians,  and 
the  acceptance  of  such  cession  by  con- 
gress in  the  general  Indian  appropria- 
tion act  of  June  10,  1896  (29  Stat 
331),  a  district  court  of  the  state  of 
Iowa  has  no  jurisdiction  to  appoint  a 
guardian  for  the  person  of  a  minor  of 
such  tribe  residing  on  the  reservation. 
In  re  Lelah-puc-ka-chee  (D.  G.  1899) 
98  Fed.  429. 

Where,  on  an  application  of  one 
claiming  to  be  the  guardian  of  infant 
heirs  owning  lands  in  the 'state,  he  filed 
an  authenticated  copy  of  his  appoint- 
ment as  such  guardian  by  a  probate 
court  of  the  state,  the  fact  that  such 
wards  belonged  to  an  Indian  tribe,  rec- 
ognized as  a  distinct  nation,  does  not 
invalidate  such  appointment.  Farring- 
ton  v.  Wilson  (1872)  29  Wis.  383. 

246.  Actions  by  or  against  Indians.— 
A  United  States  citizen  who  has  be- 
come a  citizen  of  an  Indian  nation  by 
marriage  with  one  on  whom  citizen- 
ship in  the  nation  has  been  conferred 
by  the  legislature  of  the  nation,  but 
who  has  ceased  to  be  such  owing  to  a 
withdrawal  by  the  legislature  of  all 
right 8  of  citizenship  possessed  by  his 
wife,  may  enforce  his  claim  against 
one  of  that  nation  in  the  federal  courts. 
Roff  v.  Burney  (1897)  18  Sup.  Ct  60, 
61,  168  U.  S.  218,  42  L.  Ed.  442. 

A  state  court  has  no  jurisdiction  ovef 
a  partition  suit  in  relation  to  lands  of 
the  Shawnee  Indians,  which  have  never 
been  conveyed  with  the  approval  of  the 
secretary  of  the  interior.  Ex  parte 
Forbes  (0.  C.  1870)  Fed.  Cas.  No. 
4,921. 

The  fact  that  tribal  Indians  residing 
on  a  reservation  within  a  state  under 
charge  of  Indian  agents  are  not  sub- 
ject to  the  laws  of  the  state  as  to  their 
property  rights  does  not  prevent  such 
Indians  from  maintaining  actions  for 
the  protection  of  their  rights  either  of 
person  or  property,  in  the  courts  of 
the  state  or  in  federal  courts  therein, 
where  such  courts  have  jurisdiction  by 
reason  of  the  questions  involved;  and 
where  such  an  action  has  been  brought, 
and  the  court  has  acquired  jurisdiction 
over  the  parties,  the  effect  of  the  death 
of  the  plaintiff  upon  the  action  is  deter- 
mined by  the  state  statutes.  Y-Ta- 
Tah-Wah  v.  Rebock  (O.  C.  1900)  105 
Fed.  267. 

The  Indiana  of  Alaska  may  come  into 


the  courts  on  equal  terms  with  citi- 
zens, and  maintain  whatever  rights  the 
laws  vest  in  them.  Johnson  v.  Pacific 
Coast  S.  S.  Go.  (1904)  2  Alaska,  224. 

A  state  court  has  jurisdiction  of  an 
action  on  a  contract  made  in  the  In- 
dian Territory  between  residents  there- 
of, one  of  whom  (defendant)  is  a 
Cherokee  Indian,  the  other  (plaintiff) 
a  white  man  married  in  the  state,  ac- 
cording to  its  laws,  to  a  Cherokee  wo- 
man, and  carrying  on  a  mercantile 
business  in  the  territory,  defendant 
having  been  served  with  summons  and 
appeared  in  the  case;  though,  under 
the  Cherokee  law,  one  marrying  into 
the  Cherokee  Nation,  as  provided  in 
that  law,  becomes  a  member  of  the  Na- 
tion, and  though  there  is  no  Indian 
law  authorizing  a  noncitizen  to  do  busi- 
ness in  the  Cherokee  Nation.  Steven- 
son v.  Christie  (1897)  42  S.  W.  418, 
64  Ark.  72. 

The  fact  that  property  belongs  to  In- 
dians is  not  sufficient  to  place  it  be- 
yond the  jurisdiction  of  the  state 
courts;  and,  if  the  subject-matter  of  a 
suit  is  within  die  jurisdiction  of  the 
court,  it  makes  no  difference  whether 
the  parties  are  Indians  or  white  men. 
Swartzel  v.  Rogers  (1865)  3  Kan.  374. 

The  fact  that  a  party  is  an  Indian 
does  not  exclude  him  from  the  juris- 
diction of  a  state  court,  while  within 
the  state.  Rubideaux  v.  Vallie  (1873) 
12  Kan.  28. 

A  tribal  Indian,  whether  a  citizen  or 
not,  may  sue  in  the  courts  of  the  state 
to  redress  any  wrong  committed  out- 
side of  the  reservation  against  his  per- 
son or  property.  Bem-way-bin-ness  ▼. 
Eshelby  (1902)  91  N.  W.  291,  87  Minn. 
108. 

An  action  by  tribal  Indians  in  the 
district  court  of  the  county  of  Red 
Lake  to  recover  the  possession  of  an 
undivided  interest  in  a  section  of  land 
lying  outside  of  any  Indian  reservation, 
and  which  is  in  possession  of  citizens 
of  the  state,  is  within  the  jurisdiction 
of  the  district  court.    Id. 

In  an  action  by  tribal  representatives 
against  one  charged  with  a  conversion 
of  the  tribal  fund,  it  is  unnecessary  to 
allege  that  neither  the  custodians  nor 
the  beneficiaries  of  the  fund  had  select- 
ed or  designated  the  lands  which  were 
to  be  purchased  with  such  fund.  Ain- 
Dus-Oke  Shig  v.  Beaulieu  (1906)  107 
N.  W.  820,  98  Minn.  98. 

Individual  Indians  who  were  directed 
by  the  tribe  to  act  as  custodians  of  a 
tribal  fund  are  the  proper  parties  to 
sue  for  conversion  thereof  outside  of 
the  reservation.    Id. 

An  Indian  may  maintain  ejectment  to 
recover  possession  of  land,  reserved  to 
him  by  treaty,  of  which  he  has  been 
dispossessed.  Coleman  v.  Doe  (1844) 
12  Miss.   (4  Smedes  &  M.)  40. 

A  tribal  Indian,  placed  upon  a  reser- 
vation under  a  government  treaty,  is 
not  incapacitated  from  suing  in  the 
courts  of  Missouri  for  the  enforcement 
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of  his  rights  under  a  contract  entered 
into  off  the  reservation,  and  while  so- 
journing in  the  state.  Whirlwind  v. 
Von  der  Ahe  (1896)  67  Mo.  App.  628. 

An  Indian  who  has  appropriated  wa- 
ter in  the  public  lands  of  the  United 
States  may  maintain  an  action  for  the 
diversion  of  that  water  in  the  same  cas- 
es as  any  other  person.  Lobdell  y. 
Hall  (1867)  3  Nev.  507. 

The  right  of  the  Seneca  Indians  to 
the  use  and  occupation  of  the  Cottaran- 
gus  reservation  belongs  to  the  individ- 
uals of  the  tribe  in  their  collective  ca- 
pacity. They  have  no  corporate  name 
in  which  they  can  maintain  an  action 
at  law  for  the  possession  of  such  lands, 
or  for  damages  to  them,  or  for  the  use 
of  them;  nor  will  an  action  lie  in  the 
name  of  the  tribe.  But  one  or  more 
of  the  tribe  may  maintain  a  bill  in  be- 
half of  themselves  and  the  other  In- 
dians interested  to  protect  their  rights, 
and  to  obtain  compensation  in  damages 
for  trespasses  committed  on  their  lands. 
Strong  v.  Waterman  (N.  Y.  1845)  11 
Paige,  607. 

A  suit  cannot  be  maintained  by  and 
in  the  name  of  an  Indian  tribe,  in  re- 
lation to  tribal  rights,  without  express 
statutory  authority.  Onondaga  Nation 
v.  Thacuer  (1800)  61  N.  Y.  Supp.  1027, 
29  Misc.  Rep.  428,   judgment  affirmed 

(1900)  65  N.  Y.  Supp.  1014,  53  App. 
Div.  561,  and  (1901)  62  N.  E.  1098, 
169  N.  Y.  584. 

An  action  in  ejectment  on  behalf  of 
a  tribe  of  Indians  cannot  be  maintained 
by  an  individual  member  of  such  tribe 
for  himself  and  others  who  come  in  and 
contribute  to  the  expenses,  in  absence 
of  statutory  authority,  since  the  In- 
dian tribes  are  regarded  as  wards  of 
the  state,  and,  generally  speaking,  are 
possessed  of  only  such  rights  to  appear 
and  litigate  in  courts  of  justice  as  are 
conferred  on  them  by  statute.  Johnson 
v  Long  Island  R.  Co.  (1900)  56  N.  E. 
992f  162  N.  Y.  462,  reversing  order 
(1899)  61  N.  Y.  Supp.  1139,  42  App. 
Div.  626. 

Where  a  complaint  in  ejectment, 
brought  on  behalf  of  a  tribe  of  In- 
dians by  an  individual  member  of  such 
tribe,  conceded  that  the  tribe  had  no 
legal  capacity  to  sue,  and  no  corporate 
i»ame  by  which  they  could  institute  suit, 
such  complaint  did  not  state  a  cause 
of  action,  since,  if  such  tribe  had  no 
cause  of  action,  no  member  thereof 
could  sue  for  their  benefit.    Id. 

In  the  absence  of  statutory  authori- 
ty, a  suit  in  equity  to  recover  person- 
alty cannot  be  maintained  by  individ- 
ual members  of  an  Indian  tribe  in  its 
behalf.     Onondaga  Nation  v.  Thacher 

(1901)  62  N.  E.  1098,  169  N.  Y.  584, 
affirming  judgment  Onondaga  Nation 
v.  Thatcher  (1900)  65  N.  Y.  Supp. 
1014,  53  App.  Div.  561,  which  affirms 
Onondaga  Nation  v.  Same  (1899)  61 
N.  Y.  Supp.  1027,  29  Misc.  Rep.  428. 

The  Indians  of  a  tribe,  not  being  cit- 
izens of  the  state,  though  not  treated 
as  independent  foreign  nations,  and  not 
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being  subject  to  jurisdiction  of  the 
state  to  the  same  extent  as  its  citizens, 
neither  the  tribe  nor  its  individual  mem- 
bers may  sue  to  recover  the  property 
of  the  tribe  without  special  authority. 
Seneca  Nation  of  Indians  v.  Appleby 
(1909)  89  N.  E.  835,  196  N.  Y.  318,  re- 
versing judgment  (1908)  112  N.  Y. 
Supp.  177,  127  App.  Div.  770. 

Under  the  provisions  of  the  act  ad- 
mitting South  Dakota  into  the  Union 
that  the  state  should  disclaim  the  right 
and  title  to  lands  within  the  state  held 
by  any  Indian  tribes,  and  that  until 
the  title  shall  have  been  extinguished 
by  the  United  States  the  same  shall  re- 
main subject  to  the  jurisdiction  and 
control  of  Congress,  and  Const,  art 
22,  by  which  the  state  on  its  part  en- 
tered into  the  required  compact  with 
the  United  States,  the  state  courts  are 
precluded  from  exercising  jurisdiction 
in  actions  involving  the  possession  or 
right  to  possession  of  Indian  reserva- 
"  tion  lands,  such  as  an  action  of  tres- 
pass brought  by  a  tribal  Indian  against 
an  Indian  agent  to  recover  damages 
for  the  latter'*  act  in  destroying  fences 
erected  by  tne  former  on  land  within 
the  reservation.  Peano  v.  Brennan 
(1906)  106  N.  W.  409,  20  S.  D.  342. 

If  an  Indian  sustaining  tribal  rela- 
tions hires  work  done,  he  may  be  sued 
for  the  price.  Gho  v.  Julles  (1890)  1 
Wash.  T.  325. 

In  the  absence  of  a  federal  statute 
or  treaty  to  the  contrary,  a  state  court 
has  jurisdiction  of  an  action  on  con- 
tract by  a  white  man  against  an  In- 
dian belonging  to  a  tribe  and  a  partic- 
ular reservation.  Stacy  v.  La  Belle 
(1898)  75  N.  W.  60,  99  Wis.  520,  41  L. 
R.  A.  419,  67  Am.  St.  Rep.  879. 

247.  Offenses  by  or  against  Indians 
In  general.— Where  the  country  occu- 
pied by  Indians  is  not  within  the  lim- 
its of  any  of  the  states.  Congress  may, 
by  law,  punish  any  offense  committed 
there,  whether  the  offender  be  a  white 
man  or  an  Indian.  U.  S.  v.  Rogers 
(1846)  4  How.  567,  572,  11  L.  Ed. 
1105. 

Independently  of  any  question  of 
title,  the  federal  courts  have  jurisdic- 
tion of  crimes  committed  by  Indians  on 
a  reservation,  for,  regarding  them  as 
the  wards  of  the  nation,  the  United 
States  ha 8  full  power  to  pass  such 
laws  as  may  be  necessary  to  their  full 
protection,  and  to  punish  all  offenses 
committed  against  them  or  by  them 
within  the  reservation.  U.  S.  v.  Thom- 
as (1894)  14  Sup.  Ct.  426,  428,  151 
U.  S.  577,  38  L.  Ed.  276,  denying  mo- 
tion for  new  trial  (C.  C.  1891)  47  Fed. 
488. 

The  admission  of  California  into  the 
Union  under  the  act  of  September  9, 
1850,  "on  an  equal  footing  with  the 
original  states,"  without  any  express 
reservation  by  Congress  of  governmen- 
tal jurisdiction  over  the  public  lands 
contained  within  her  borders,  did  not 
qualify  the  former  federal  jurisdiction 
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over  the  Indian  country  included  there- 
in, so  as  to  withdraw  from  the  United 
States  and  confer  upon  the  state  au- 
thority to  punish  offenses  committed  by 
or  against  Indians  upon  an  Indian  res- 
ervation. Donnelly  t.  U.  S.  (1913)  33 
Sup.  Ct  449,  228  U.  S.  243,  57  L.  Ed. 
820,  Ann.  Cas.  1913E,  710. 

Congress  cannot  punish  for  an  of- 
fense within  the  Indian  territory  in  a 
state  which  has  no  relation  to  the  In- 
dians, and  which  cannot  affect  their 
commerce.  U.  S.  v.  Bailey  (C.  C.  1834) 
Fed.  Cas.  No.  14,495. 

The  United  States  has  jurisdiction 
oyer  the  intercourse  with  tribal  Indians, 
and  congress  may  prohibit  and  provide 
for  the  punishment  of  acts  relating  to 
or  affecting  such  intercourse  anywhere 
in  the  United  States.  U.  S.  v.  Barn- 
hart  (C.  C.  1884)  22  Fed.  285. 

In  the  exercise  of  its  constitutional 
power  to  regulate  intercourse  with  the 
Indian  tribes,  congress  may  define  and 
punish  crimes  committed  by  white  men 
upon  the  person  or  property  of  an  In- 
dian, and  vice  versa,  within,  as  well  as 
without,  the  limits  of  a  state.  U.  S.  v. 
Martin  (D.  C.  1883)  14  Fed.  817. 

Congress  has  constitutional  power  to 
pass  laws  punishing  Indians  for  crimes 
and  offenses  committed  against  the 
United  States.  U.  S.  v.  Cba-To-Kah- 
Na-Pe-Sha  (Super.  Ct.  Ark.  1824)  Fed. 
Cas.  No.  14,789a.  See,  also,  U.  S.  v. 
Kagama  (1886)  6  Sup.  Ct.  1109,  118 
U.  S.  375,  30  L.  Ed.  228;  Hollister  v. 
U.  S.  (1900)  145  Fed.  773,  76  C.  C. 
A.  337. 

248.  Indians  as  subject  to  criminal 
laws  of  state.— Indians  belonging  to  a 
tribe  maintaining  a  tribal  organization 
on  a  reservation  within  the  limits  of  a 
state  are  amenable  to  the  state  jaws 
for  offenses  off  the  reservation,  and 
within  the  limits  of  the  state.  U.  S.  v. 
Sa-Coo-Da-Cot  (C.  C.  1870)  Fed.  Cas. 
No.   16,212. 

Unless  otherwise  provided  by  treaty 
with  an  Indian  tribe,  or  by  the  act  ad- 
mitting the  state  into  the  Union,  the 
criminal  laws  of  the  state,  except  so 
far  as  restricted  by  the  authority  of 
congress  "to  regulate  commerce  with 
the  Indian  tribes/'  extend  to  all  crimes 
committed  on  an  Indian  reservation  by 
persons  other  than  tribal  Indians. 
State  v.  Campbell  (1893)  53  Minn.  354, 
55  N.  W.  553,  21  L.  R.  A.  169. 

Indians,  while  preserving  their  tribal 
relations,  and  residing  on  a  reservation 
set  apart  for  them  by  the  United 
States,  are  the  wards  of  the  general 
government,  and  as  such  the  subject 
of  federal  authority,  and  the  power  to 
legislate  for  them  is  exclusively  in  con- 
gress; and  for  acts  committed  within 
the  limits  of  the  reservation,  they  are 
not  subject  to  the  criminal  laws  of  the 
state.    Id. 

249.  Soiling  or  furnishing  liquors  to 
Indians  or  Introducing  liquors  into  In- 
dian country*— See,  also,  Comp.  St  f 
4137,  and  notes  thereunder. 


Act  Feb.  12,  1862,  making  it  penal  to 
sell  spirituous  liquors  to  an  Indian  un- 
der charge  of  an  Indian  agent,  though 
sold  outside  of  any  reservation  and 
within  the  limits  of  a  state,  held  to  be 
constitutional.  U.  S.  v.  Holliday  (1865) 
70  U.  S.  (3  Wall.)  407,  416,  18  L.  Ed. 
182. 

A  stipulation  in  a  treaty  with  an  In- 
dian tribe  that  laws  prohibiting  the  in- 
troduction of  liquors  in  Indian  country 
should  apply  to  the  territory  ceded  by 
the  treaty  held  to  be  valid  and  opera- 
tive without  legislation,  and  binding  up- 
on the  courts,  though  the  ceded  terri- 
tory was  within  an  organized  county 
of  a  state.  U.  S.  v.  Forty-Three  Gal- 
lons of  Whisky  (1876)  93  U.  S.  188, 
194,  23  L.  Ed.  846. 

Congress  may  prohibit  the  introduc- 
tion of  liquors  into  territory  in  proxim- 
ity to  an  Indian  reservation  as  well  as 
into  the  reservation.    Id. 

Congress  was  not  given  the  power,  by 
the  commerce  clause  of  the  Constitu- 
tion, to  penalize  by  section  4137,  Comp. 
St.,  the  sale  of  liquor  within  a  state 
to  an  Indian  to  whom  an  allotment  had 
been  made,  in  view  of  sections  3951, 
4203,  Comp.  St.,  since  this  emancipa- 
tion from  federal  control  is  not  affected 
by  the  fact  that  the  statute  provides 
that  the  Indian  title  shall  not  be  alien- 
ated or  incumbered  for  tjwenty-five 
years,  when  a  final  patent  shall  issue, 
and  stipulates  that  the  grant  of  citizen- 
ship shall  not  impair  their  right  to  trib- 
al or  other  property.  In  re  Heff  (1905) 
25  Sup.  Ct.  506,  512,  197  U.  S.  488,  49 
L.  Ed.  848. 

The  stipulation  in  the  agreement  of 
May  1,  1893,  between  the  United  States 
and  the  Nez  Perce  Indians,  that  the 
federal  laws  prohibiting  the  introduc- 
tion of  intoxicating  liquors  into  the  In- 
dian country  shall,  for  a  period  of  25 
years,  apply  to  the  lands  thereby  ceded 
to  the  United  States  and  to  those  re- 
tained by  the  Indians  and  to  those  al- 
lotted to  them  in  severalty,  was  a  val- 
id regulation,  based  upon  the  treaty- 
making  power  of  the  United  States  and 
upon  the  power  of  Congress  to  regulate 
commerce  with  the  Indians,  and  was  not 
an  invasion  of  the  sovereignty  of  the 
state  of  Idaho,  which  had  by  Act  July 
3,  1890,  c.  656,  26  Stat.  215,  been  ad- 
mitted into  the  Union  upon  an  equal 
footing  with  the  other  states.  Dick  v. 
U.  S.  (1908)  28  Sup.  Ct.  399,  208  U.  S. 
340,  52  L.  Ed.  520. 

Congress,  in  the  exercise  of  its  pow- 
er to  regulate  commerce  with  Indian 
tribes,  may,  when  creating  a  new  state 
out  of  territory  inhabited  by  Indians, 
in  which  territory  introduction  of  liq- 
uors is  by  law  prohibited,  legislate  so 
as  to  preserve  those  laws  to  the  extent 
of  excluding  interstate  traffic  in  intoxi- 
cating liquors  that  would  be  inconsist- 
ent with  the  prohibition.  Ex  parte 
Webb  (1912)  32  Sup.  Ct.  769,  779,  225 
U.  S.  663,  56  L.  Ed.  1248. 

Congress,  in  the  exercise  of  its  con- 
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trol  oyer  the  Indian  tribes,  could  validly 
prohibit,  as  it  did  by  Act  Jan.  30,  1897, 
c  109,  29  Stat.  506,  as  supplemented  by 
section  2  of  New  Mexico  Enabling  Act 
June  20,  1910,  c.  810,  86  Stat.  557,  the 
introduction  of  intoxicating  liquors  into 
the  Indian  pueblos  in  the  state  of  New 
Mexico,  the  legislative  and  executive 
branches  of  the  federal  government 
having  by  a  uniform  course  of  action 
long  regarded  and  treated  such  pueblos 
as  dependent  communities,  entitled  to 
the  aid  and  protection  of  the  govern- 
ment like  other  Indian  tribes.  IT.  S.  v. 
Sandoval  (1913)  34  Sup.  Ot  1,  231  U. 
S.  28,  58  L.  Ed.  107. 

The  power  to  protect  the  govern- 
ment's Indian  wards  against  the  evils 
of  intemperance  is  sufficiently  compre- 
hensive to  enable  Congress,  when  secur- 
ing the  cession  of  part  of  an  Indian  res- 
ervation within  a  state,  to  prohibit  the 
sale  of  intoxicants  upon  the  ceded  lands 
if,  in  its  judgment,  that  is  reasonably 
essential  to  the  protection  of  the  In- 
dians residing  on  the  unceded  lands. 
Perrin  v.  U.  S.  (1914)  34  Sup.  Ct  387, 
232  U.  S.  478,  58  L.  Ed.  691. 

The  prohibition  against  the  sale  of  in- 
toxicating liquors  upon  any  of  the  ceded 
lands  embraced  in  an  agreement  ratified 
and  confirmed  by  Congress  by  Act  Aug. 
15,  1894,  c.  290,  28  Stat  286,  by  which 
the  Yankton  tribe  of  Sioux  Indians  ced- 
ed and  relinquished  to  the  United  States 
all  the  unallotted  lands  in  a  reservation 
in  South  Dakota,  does  not  transcend 
the  power  of  Congress  as  covering  an 
unnecessarily  extensive  territory ,  where 
the  reservation  originally  embraced 
400,000  acres,  and  the  lands  which  had 
been  allotted  to  the  Indians  in  several- 
ty are  in  small  tracts  scattered  through- 
out the  ceded  district,  and  aggregate 
nearly  100,000  acres,  occupied  by  more 
than  1,500  Indians.    Id. 

Under  its  power  to  regulate  commerce 
with  the  Indian  tribes  congress  had  au- 
thority to  pass  the  act  of  January  30, 
1897  (Comp.  St.  g  4137),  which  declares 
it  to  be  a  crime  punishable  by  fine  and 
imprisonment  to  sell  spirituous  liquors 
to  any  Indian  to  whom  an  allotment  of 
lands  has  been  made  while  the  title 
thereto  is  held  in  trust  by  the  govern- 
ment. Farrell  v.  U.  S.  (1901)  110  Fed. 
942,  49  C.  C.  A.  183. 

Act  1897,  c.  109,  is  valid  under  the 
power  to  regulate  commerce  with  In- 
dian tribes,  and,  so  far  as  the  intro- 
duction of  liquor  from  other  states  is 
concerned,  it  is  valid  as  a  regulation 
of  interstate  commerce.  United  States 
Exp.  Co.  v.  Friedman  (1911)  191  Fed. 
673,  112  O.  C.  A.  219. 

It  was  within  the  power  of  Congress 
to  enact  Act  Jan.  30,  1897,  making  it 
an  offense  to  sell  liquor  to  any  Indian, 
a  ward  of  the  government  under  charge 
of  any  Indian  superintendent  or  agent. 
Katzenmeyer  v.  U.  S.  (1915)  225  Fed. 
523,  140  C.  C.  A.  507. 

It  is  the  duty  of  congress  to  regulate 
the  intercourse  with  the  Indians,  and  to 
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that  end  they  may  provide  for  punishing 
the  giving  of  spirituous  liquors  to  them 
on  or  off  a  reservation  within  or 
without  a  state.  U.  S.  v.  Earl  (C.  O. 
1883)  17  Fed.  75. 

Comp.  St  §  4137,  Is  authorized  under 
the  commerce  clause,  and  is  applicable 
to  a  citizen  allottee.  U.  S.  v.  Torrey 
Cedar  Co.  (C.  C.  1904)  154  Fed.  263, 
affirmed  (1907)  27  Sup.  Ct  097,  206 
U.  S.  467,  51  L.  Ed.  1139. 

Congress  has  power,  not  only  to  pro- 
hibit the  introduction  of  liquor  into  an 
Indian  reservation,  or  into  what  is  in 
fact  Indian  country,  but  also  to  prohibit 
the  introduction  of  liquor  into  adjoining 
country,  not  in  the  Indian  country, 
within  the  limits  of  an  organized  state. 
Gearlds  v.  Johnson  (C.  C.  1911)  183 
Fed.  611. 

Congress  has  the  power  to  prohibit 
the  traffic  of  spirituous  liquors  between 
the  Indian  tribes,  or  members  thereof, 
within  as  well  as  without  the  limits  of 
the  state.  U.  S.  v.  Shaw-Mux  (D.  a 
1873)  Fed.  Cas.  No.  16,268. 

Alaska  is  an  "Indian  country,"  in  the 
legal  sense  that  congress,  in  relation 
thereto,  is  the  sole  lawmaking  power, 
and  therefore  congress  has  power  to 
enact  that  intoxicating  liquors  shall  not 
be  manufactured  or  sold  as  a  beverage 
in  Alaska,  and  to  authorize  the  presi- 
dent of  the  United  States  to  make  such 
regulations  as  may  be  necessary  to  car- 
ry out  the  provisions  of  the  law.  U.S. 
v.  Nelson  (D.  C.  1886)  29  Fed.  202. 

R.  S.  S  2139,  as  amended,  and  Comp. 
St.  fi  4137,  are  police  regulations,  and 
can  be  enforced  only  as  to  land  with- 
in the  exclusive  territorial  jurisdiction 
of  the  United  States;  and  an  indict- 
ment thereunder  will  not  lie  for  taking 
liquor  upon  land  within  a  state  which 
was  allotted  in  severalty  to  an  Indian 
under  Act  Feb.  8,  1887,  c.  119,  24  Stat 
389,  prior  to  the  amendatory  act  of  May 
8,  1906,  c  2348,  34  Stat  182,  and  which 
is  held  in  trust  by  the  United  States, 
such  land  being  no  longer  "Indian  coun- 
try," the  effect  of  the  allotment  having 
been  to  make  it,  as  well  as  the  allottee, 
subject  to  the  jurisdiction  and  laws  of 
the  state,  and  to  exclude  therefrom  the 
police  powers  of  the  United  States, 
which  have  no  relation  to  the  protec- 
tion of  its  title  to,  or  rights  in,  the  land 
as  trustee.  U.  S.  v.  Sutton  (D.  C. 
1908)  165  Fed.  253,  judgment  reversed 
(1909)  30  Sup.  Ct  U6,  215  U.  S.  291, 
54  L.  Ed.  200. 

Congress  could  enact  so  much  of  sec- 
tion 4137,  Comp.  St  as  makes  criminal 
the  introduction  of  intoxicating  liquor 
upon  an  allotment  within  the  limits  of 
the  Yakima  Indian  reservation,  in 
Washington,  made  and  patented  to  the 
Indian  allottee  under  section  4195,  et 
seq.,  Comp.  St,  by  which  the  title  is 
held  in  trust  by  the  government,  and 
is  not  alienable  by  the  allottee  without 
the  consent  of  the  United  States,  since, 
under  Washington  Enabling  Act  Feb. 
22,  1889,  c  180,  |  4,  25  Stat  677,  ju- 
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risdiction  and  control  of, Indian  lands 
remain  in  the  United  States.    Id. 

Since  by  the  enabling  act  by  which 
Oklahoma  was  admitted  into  the  Union 
(Act  June  16,  1906,  c.  3335,  34  Stat 
267)  the  state  was  left  with  jurisdic- 
tion of  the  introduction  of  intoxicating 
liquors  from  Oklahoma  into  that,  part 
of  the  state  known  as  Indian  Territory, 
and  was  authorized  to  control  the  sale 
of  liquor  through  its  own  courts,  sec- 
tion 4137,  Comp.  St,  was  no  longer  in 
force  in  that  part  of  Oklahoma  former- 
ly known  as  Indian  Territory  after  its 
admission  as  a  state  so  as  to  prevent 
the  introduction  therein  of  liquor  from 
Arkansas  in  interstate  commerce.  U. 
S.  v.  United  States  Express  Go.  (D.  C. 
1910)  180  Fed.  1006,  judgment  revers- 
ed United  States  Exp.  Co.  v.  Fried- 
man (1911)  191  Fed.  673,  112  C.  C.  A. 
219. 

The  provisions  of  the  New  Mexico 
Enabling  Act  of  June  20,  1910,  reserv- 
ing the  power  to  regulate  the  liquor 
traffic  with  the  Pueblo  Indians,  are 
void.  U.  S.  v.  Sandoval  (D.  O.  1912) 
198  Fed.  539. 

Congress  may  prohibit  the  introduc- 
tion of  intoxicating  liquors  on  land 
within  the  exterior  boundaries  of  an 
Indian  reservation,  though  title  there- 
to has  been  extinguished,  and  may  also 
prohibit  intoxicants  on  lands  near  a 
reservation  and  on  railroad  rights  of 
way  through  a  reservation.  U.  S.  v. 
Twelve  Bottles  of  Whiskey  (D.  O. 
1912)   201  Fed.  191. 

Congress,  in  enacting  Comp.*  St  f 
4137,  exercised  its  power  to  regulate 
commerce.     Id. 

It  is  within  the  police  power  of  the 
state  to  make  it  an  offense  to  sell  liq- 
uor to  any  person  of  Indian  descent, 
though  he  is  a  citizen  of  the  United 
States  and  of  the  state.  People  v.  Geb- 
hard  (1908)  115  N.  W.  54,  151  Mich. 
192,  14  Detroit  Leg.  N.  885. 

Gen.  St  Minn.  1894,  §  2002,  which 
forbids  the  sale  of  intoxicating  liquors 
to  any  Indian,  without  regard  to  the 
question  whether  he  has  or  has  not 
severed  his  tribal  relations,  adopted  the 
habits  of  civilization,  and  become  a  citi- 
zen of  the  United  States,  by  complying 
with  the  provisions  of  the  United 
States  "Land  in  Severalty  Act,"  of 
February  8,  1887,  is  a  valid  exercise 
of  the  police  power  of  the  state.  State 
v.  Wise  (1897)  72  N.  W.  843,  70  Minn. 
99. 

Comp.  St.  Mont.  div.  4,  §  160,  which 
provides  that  "if  any  person  shall,  di- 
rectly or  indirectly,  sell  intoxicating 
liquor,  whether  fermented,  vinous,  or 
spirituous  *  *  *  to  any  Indian  or 
half-breed  Indian"  in  that  territory,  he 
shall  be  guilty  of  a  felony,  etc.,  does  not 
conflict  with  R.  S.  §  2139  (Comp.  St 
i  4136a),  providing  that  "every  person 
(except  an  Indian  in  the  Indian  coun- 
try) who  sells  *  *  *  any  spirituous 
liquors   or  wine  to  any  Indian  under 
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the  charge  of  any  Indian  agent,  shall 
be  punished,"  etc.,  nor  with  Const  art 
1,  |  8,  subd.  3,  which  provides  that 
congress  shall  have  power  to  regulate 
commerce  with  the  Indian  tribes,  but 
is  merely  an  exercise  of  police  power, 
and  is  constitutional  Territory  v.  Guy- 
ott  (1889)  9  Mont  46,  22  Pac.  134. 

Bern.  A  Bai  Code  Wash,  f  6288, 
prohibiting  the  sale  of  intoxicating  liq- 
uors to  Indians,  was  a  valid  exercise 
of  police  power  within  the  state's  pow- 
er to  prohibit  the  sale  of  liquor  to 
classes  of  persons  peculiarly  liable  to 
be  injured,  morally  or  physically,  by  its 
use;  Indians  being  within  such  class- 
es. State  v.  Manlock  (Wash.  1910) 
109  Pac.  47. 

The  Legislature  in  the  exercise  of 
its  police  power  may  prohibit  the  sale 
of  liquor  to  Indians  or  those  of  Indian 
descent  State  v.  Nicolls  (Wash.  1910) 
112  Pac.  269. 

CITED  WITHOUT  DEFINITE  AP- 
PLICATION 

Groves  v.  Slaughter  (1841)  15  Pet 
449,  464,  503,  504,  509,  511,  10  L.  Ed. 
800;  Cross  v.  Harrison  (1853)  16 
How.  164,  199,  14  L.  Ed.  889;  Hays 
v.  Pacific  Mail  Steamship  Co.  (1854) 
17  How.  596,  599,  15  L.  Ed.  254;  Al- 
len v.  Newberry  (1858)  21  How.  244, 
246,  248,  16  L.  Ed.  110;  Maguire  v. 
Card  (1858)  21  How.  248,  250,  16  L. 
Ed.  118;  Waring  v.  Mobile  (1868)  8 
Wall.  110,  121,  19  L.  Ed.  342;  Cox  v. 
Lott  (1870)  12  Wall.  204,  214,  20  L. 
Ed.  370;  Ward  v.  Maryland  (1870) 
12  Wall.  418,  426,  20  L.  Ed.  449; 
Slaughterhouse  Cases  (1872)  16  Wall. 
36,  63,  21  L.  Ed.  394;  Morgan  v.  Par- 
ham  (1872)  16  WalL  471,  472,  473,  21 
L.  Ed.  303;  Cannon  v.  New  Orleans 
(1874)  20  Wall.  577,  22  L.  Ed.  417; 
U.  S.  v.  Reese  (1875)  92  U.  S.  214,  249, 

23  L.  Ed.  563;  Boston  Beer  Co.  v. 
Massachusetts  (1877)  97  U.  S.  25,  33, 

24  L.  Ed.  989;  New  York  v.  Tax  &  A. 
Com'rs  (1881)  104  U.  S.  466,  467,  26 
L.  Ed.  632;    Ex  parte  Kan-gi-shun-ca 

(1883)  3  Sup.  Ct  396,  399,  109  U.  S. 
556,  27  L.   Ed.  1030;    Elk  v.  Wilkins 

(1884)  5  Sup.  Ct  41,  44,  112  U.  S.  94, 
28  L.  Ed.  643;  U.  S.  v.  Kagama  (1886) 
6  Sup.  Ct  1109,  1111,  118  U.  S.  375, 
30  L.  Ed.  228;  Fire  Ass'n  of  Philadel- 
phia ▼.  New  York  (1886)  7  Sup.  Ct 
108,  112,  119  U.  S.  110,  30  L.  Ed.  342; 
Leisy  v.  Hardin  (1890)  10  Sup.  Ct  681, 
690,  135  U.  S.  100,  34  L.  Ed.  128  (dis- 
senting  opinion);    O'Neil  v.   Vermont 

(1892)  12  Sup.  Ct  693,  700,  144  U.  S. 
323,  36  L.  Ed.  450  (dissenting  opinion); 
St  Louis  v.  Western  Union  Tel.  Co. 

(1893)  13  Sup.  Ct.  485,  486,  148  U.  S. 
92,  37  L.  Ed.  380;  Pollock  v.  Farmers' 
Loan  A  Trust  Co.  (1895)  15  Sup.  Ct 
673,  679,  157  U.  S.  429,  39  L.  Ed.  759; 
Dooley  ▼.  U.  S.  (1901)  22  Sup.  Ct 
62,  69,  183  U.  S.  151,  46  L.  Ed.  128; 
The  Roanoke  (1903)  23  Sup.  Ct.  491, 
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189  U.  S.  185,  47  L.  Bd.  770;  Fuller- 
ton  v.  Texas  (1905)  25  Sup.  Gt.  221, 
222,  196  U.  S.  192,  49  L.  Ed.  443; 
Cox  v.  Same  (1906)  26  Sup.  Ct  671, 
673,  202  U.  S.  446,  50  L.  Bd.  1099; 
Chicago,  B.  &  Q.  Ry.  Co.  v.  Babcock 
(1907)  27  Sup.  Ct  326,  204  U.  S.  585, 
51  L.  Ed.  636;  Armour  Packing  Co.  v. 
U.  S.  (1908)  28  Sup.  Ct  428,  435,  209 
V.  S.  56,  52  L.  Ed.  681 ;  Southern  Pac 
Co.  v.  Kentucky  (1911)  32  Sup.  Ct.  13, 
18,  222  U.  S.  63,  56  L.  Ed.  96;  Johan- 
nessen  v.  U.  S.  (1912)  32  Sup.  Ct  613, 
615,  225  U.  S.  227,  56  L.  Ed.  1066; 
Hawley  y.  Maiden  (1914)  34  Sup.  Ct 
201,  202,  232  U.  S.  1,  58  L.  Ed.  477; 
Wheeler-Stenzel  Co.  v.  National  Win- 
dow Glass  Jobbers'  Ass'n  (1907)  152 
Fed.  864,  81  C.  C.  A.  658,  10  L.  R. 
A.  (N.  S.)  972;  Southern  Ry.  Co.  v. 
King  (1908)  160  Fed.  332,  87  C.  C.  A. 
284  (affirmed  [1910]  30  Sup.  Ct  594, 
217  U.  S.  524,  54  L.  Ed.  868);  At- 
lantic Coast  Line  R.  Co.  v.  Macon  Gro- 
cery Co.  (1909)  166  Fed.  206,  92  C. 
C.  A.  114  (affirmed  [1910]  30  Sup.  Ct 
184,  215  U.  S.  501,  54  L.  Ed.  300); 
Cardwell  v.  American  River  Bridge 
Co.  (C.  C.  1884)  19  Fed.  562,  565  (af- 
firmed [18851  5  Sup.  Ct  423,  113  U. 
S.  205,  28  L.  Ed.  959);  Chappell  v. 
Waterworth  (C.  C.  1889)  39  Fed.  77, 
79;   In  re  Rahrer  (C.  C.  1890)  43  Fed. 


556,  557,  10%  L.  Rl  A-  444  (reversed 
[1891]  11  Sup.  Ct  865,  140  U.  S.  545, 
35  L.  Ed.  572) ;  Toledo,  A.  A.  &  N.  M. 
Ry.  Co.  v.  Pennsylvania  Co.  (C.  C 
1893)  54  Fed.  730,  732,  19  L.  R.  A.  387; 
U.  S.  v.  Debs  (C.  C.  1894)  64  Fed.  724, 
749;  Brooks  v.  Southern  Pac.  Co.  (C. 
C.  1906)  148  Fed.  986  (affirmed  [1908] 
28  Sup.  Ct  141,  207  U.  S.  463,  52  L. 
Ed.  297) ;  Howard  v.  Illinois  Cent.  R. 
Co.  (C.  C.  1907)  148  Fed.  997  (affirm- 
ed [1908]  28  Sup.  Ct  141,  207  U.  S. 
463,  52  L.  Ed.  297);  Columbus  Iron 
Steel  Co.  v.  Kanawha  &  M.  R.  Co.  (C. 
C.  1909)  171  Fed.  713  (affirmed  [1910] 
178  Fed.  261,  101  C.  C.  A.  621);  Ore- 
gon R.  &  Nav.  Co.  v.  Campbell  (C.  C. 

1909)  173  Fed.  957  (affirmed  [1913] 
33  Sup.  Ct.  1026,  230  U.  S.  525,  57 
L.  Ed.  1604);  Philadelphia  &  R.  Ry. 
Co.  v.  Interstate  Commerce  Com'n  (C. 
C.  1909)  174  Fed.  687;  Kansas  City 
Southern   Ry.   Co.   v.   Quigley    (C.   C. 

1910)  181  Fed.  190;  The  E.  A.  Shores, 
Jr.  (D.  C.  1896)  73  Fed.  342,  347; 
U.  S.  v.  Moline  (D.  C.  1897)  82  Fed. 
592,  593;  U.  S.  v.  Whepley  (D.  O. 
1903)  125  Fed.  616;  U.  S.  v.  Johnson 
(D.  C.  1910)  177  Fed.  313  (affirmed 
[1911]  31  Sup.  Ct  627,  221  U.  S.  488, 
55  L.  Ed.  823);  Murray  v.  Pacific 
Coast  S.  S.  Co.  (D.  C.  1913).  207  Fed. 
688,  690. 


4  To  establish  an  uniform  Rule  of  Naturalization,  and  uniform 
Laws  on  the  subject  of  Bankruptcies  throughout  the  United  States ; 


Notes  of  Decisions 
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10. 
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19. 

20. 
21.- 


Naturallzatlon — Term  defined. 

Privilege  or  right. 

Power  of  Congress  in  general. 

When   and  how    persons  may  be 

naturalized  In  general. 

Admission  of  state. 

Concurrent  powers  and  authority 

of  states. 

Nonexerclse  of  power  of  Congress. 

Conferring    Jurisdiction    on    state 

courts. 

Uniform  operation  of  laws  among 

the  states. 

Expatriation. 

Construction     and     operation     of 

statutes. 

Bankruptcy— Power  of  Congress  in  gen- 
eral. 

"Subject  of   bankruptcies." 

Power  as  exclusive  in  general. 

Legislation    of    territories    under 

act  of  Congress. 

Validity  and  uniformity  of  enact- 
ments. 

Powers  and  authority  of  states  in 

general. 

Nonexerclse  of  power  of  Congress. 

Suspension,    supersedure,    or    an- 
nulment of  state  laws. 

Jurisdiction  of  courts. 

—   Construction,   operation,  and  valid- 
ity of  statutes. 


I.  Naturalization— Term    defined.— Ab 

to  the  admission  or  exclusion  of  aliens 
based  on  the  commerce  clause  with  this 
and    other    clauses,    see    notes    under 
clause  3,  ante. 
Naturalization    signifies    the    act    of 
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adopting  a  foreigner  and  clothing  him 
with  all  the  privileges  of  a  native  cit- 
izen or  subject.  Boyd  v.  Nebraska 
(1892)  12  Sup.  Ct  375,  382,  143  U.  S. 
135,  36  L.  Ed.  103  (reversing  State  v. 
Boyd  [18911  31  Neb.  682);  (1859)  9 
Op.  Atty.  Gen.  357. 

2.  —  Privilege  or  right.— Admis- 
sion to  naturalization  is  a  privilege,  not 
a  right,  and  Congress  may  determine 
who  shall  be  entitled  to  become  citizens 
and  the  terms  and  conditions  on  which 
citizenship  may  be  acquired.  In  re 
Freeze  (D.  C.  1911)  189  Fed.  1022. 

3.  —  Power  of  congress  in  general. 

— Congress  has  exclusive  jurisdiction 
over  the  subject  of  naturalization. 
Passenger  Cases  (1849)  48  U.  S.  (7 
How.)  283,  556,  12  L.  Ed.  702;  In- 
habitants of  Hampden  County  v.  Mor- 
ris (1911)  93  N.  E.  579,  207  Mass.  167. 

Naturalization  is  a  national  right  and 
privilege,  rather  than  a  state  right; 
Congress  having  exclusive  power  to  pro- 
vide for  naturalization.  U.  S.  v.  Rhodes 
(C.  C.  1866)  Fed.  Cas.  No.  16,151; 
Gardina  v.  Board  of  Registrars  of  Jef- 
ferson County  (Ala.  1909)  48  So.  78a 

That  provision  giving  congress  the 
power  to  establish  a  uniform  rule  of 
naturalization  was  intended  to  provide 
a  rule  to  be  executed  by  the  states. 
Ex  parte  Knowles  (1855)  5  CaL  301- 
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Weaver  v.  Fegely  (1857)  29  Pa.  St. 
27*  70  Am.  Dec.  151. 

Congress  did  not  exceed  its  power 
oyer  the  naturalization  of  aliens  by 
providing  in  Act  June  29,  1906,  §  15 
(Comp.  St  {  4374),  for  the  orderly 
cancellation,  after  full  notice  and  hear- 
ing, of  naturalization  certificates  which 
have  been  procured  fraudulently  or  il- 
legally. Luria  v.  U.  S.  (1913)  34  Sup. 
Ct.  10,  231  U.  S.  9,  58  L.  Ed.  101. 
See  U.  S.  v.  Wong  Kim  Ark  (1898)  18 
Sup.  Ct.  456,  477,  169  U.  S.  649,  42 
L.  Ed.  890,  declaring  that  the  power 
to  naturalize  is  a  power  to  confer,  and 
not  a  power  to  take  away.  And  see  in 
this  connection  Osborn  v.  Bank  of 
United  States  (1824)  22  U.  S.  (9 
Wheat)  738,  827,  6  L.  Ed.  204. 

This  clause  vested  an  exclusive  pow- 
er in  Congress,  and  no  power  remained 
in  the  states  to  change  or  vary  the  rule 
of  naturalization  -  Congress  established. 
Minneapolis  v.  Reum  (1893)  56  Fed. 
576,  580,  6  C.  C.  A.  31. 

4.  —  When  and  how  persons  may 
be  naturalized  In  general.— Congress  is 

not  limited  to  the  exercise  of  the  con- 
stitutional power  of  enacting  general 
laws  whereby  individuals  may  be  natu- 
ralized, but  may  naturalize  a  number  of 
persons  collectively,  as  by  treaty  or  by 
statute  in  special  cases.  Boyd  v.  Ne- 
braska (1892)  12  Sup.  Ct  375,  382,  143 
U.  S.  135,  36  L.  Ed.  103;  In  re  Rod- 
riguez (D.  C.  1897)  81  Fed.  337,  351. 
Congress  has  power  to  determine 
when  and  under  what  circumstances  an 
alien  may  become  a  citizen.  In  re 
Young  XD.  C.  1912)  198  Fed.  715. 

5.  —  Admission  of  stats.— No  state 
can  make  a  foreigner  or  any  other  per- 
son a  citizen  of  the  United  States. 
Scott  v.  Sandford  (1856)  60  U.  S.  (19 
How.)  393,  15  L.  Ed.  691;  Lanz  v. 
Randall  (C.  C.  1876)  Fed.  Cas.  No. 
8,080.  A  state  may  put  such  person 
upon  a  footing  with  its  own  citizens, 
as  to  all  rights  and  privileges  enjoyed 
by  them  within  its  dominion  and  by  its 
laws,  but  that  will  not  make  him  a  cit- 
izen of  the  United  States.  Scott  v. 
Sandford  (1856)  60  U.  S.  (19  How.) 
393,  405,  15  L.  Ed.  691. 

When  a  state  is  admitted  into  the 
Union  all  residents  thereof  who  are 
endowed  by  congress  with  political 
rights  and  privileges,  or  who,  with  the 
consent  of  congress,  are  permitted  to 
participate  in  the  formation  of  the  new 
state,  become  citizens  of  the  United 
States  by  adoption,  even  though,  being 
foreigners,  they  have  never  complied 
with  the  requirements  of  the  naturaliza- 
tion laws.  Boyd  v.  Nebraska  (1892) 
12  Sup.  Ct  375,  388,  143  U.  S.  135, 
36  L.  Ed.  103,  reversing  (1891)  31 
Neb.  682,  48  N.  W.  739.  See,  also, 
Desbors's  Case  (La.  1812)  2  Mart 
185;  U.  S.  v.  Laverty  (La.  1813)  2 
Mart  733.  And  see  Opinions  of  Jus- 
tices  (1878)   68  Me.  589. 

An  alien  minor  who  had  resided  in 


Texas  less  than  six  months  before  the 
admission  of  that  state  into  the  Union, 
and  was  not  a  resident  at  the  time  of 
its  Declaration  of  Independence,  and 
had  never  taken  the  oath  of  allegiance 
to  Texas,  was  not  a  citizen  of  Texas 
at  the  time  of  its  admission,  or,  irre- 
spective of  the  citizenship  of  his  parents, 
"one  of  the  people  of  Texas"  who  be- 
came citizens  of  the  United  States 
without  naturalization.  Contzen  v.  U. 
S.  (1900)  21  Sup.  Ct  98,  179  U.  S. 
191,  45  L.  Ed.  148,  affirming  Coutzen 
v.  U.  S.  (1898)  33  Ct  Cl.  475.  See, 
also,  Osterman  v.  Baldwin  (1867)  73  U. 
S.  (6  Wall.)  116,  18  L.  Ed.  730;  Bak- 
er v.  Westcott  (1889)  11  S.  W.  157,  73 
Tex.  129;  Williams  v.  Bennett  (1892) 
20  S.  W.  856,  1  Tex.  Civ.  App.  49a 

Residents  and  inhabitants  of  the  ter- 
ritory of  Nebraska  at  the  time  of  its 
admission  as  a  state  to  the  Union,  who 
had  previous  thereto  declared  before  a 
court  of  record  their  intention  to  be- 
come citizens  of  the  United  States, 
were,  by  the  enabling  act  admitting  Ne- 
braska into  the  Union,  created  natural- 
ized citizens  of  the  United  States.  Ba- 
huaud  v.  Bize  (C.  O.  1901)  105  Fed. 
485. 

6.  — -  Concurrent  powers  and  au- 
thority of  states.— The  individual  states, 
it  seems,  since  the  adoption  of  the  con- 
stitution of  the  United  States,  have  not 
authority  to  pass  naturalization  laws. 
Chirac  v.  Chirac  (1817)  15  U.  S.  (2 
Wheat)  259,  4  L.  Ed.  234. 

The  states  have  concurrent  authority 
with  the  United  States  to  naturalize 
alrens.  Collet  v.  Collet  (O.  C.  1792) 
Fed.  Cas.  No.  3,001,  2  Dall.  294,  1  L. 
Ed.  387.  Though  the  states  have  con- 
current authority,  such  authority  can- 
not be  exercised  so  as  to  contravene 
the  acts  of  congress.     Id. 

The  Pennsylvania  act  of  1878  pro- 
viding for  the  naturalization  of  for- 
eigners, was  repealed  by  implication  on 
the  adoption  of  the  new  state  consti-> 
tution,  which  contains  provisions  in 
relation  to  resident  foreigners  incon- 
sistent with  that  act;  and,  as  the  new 
constitution  makes  np  provision  on  the 
subject,  an  attempted  naturalization 
under  the  state  laws  is  void,  irrespec- 
tive of  the  question  whether  the  nat- 
uralization laws  of  the  United  States 
do  not  operate  to  exclude  all  state  ju- 
risdiction. IT.  S.  v.  Villato  (C.  O.  1797) 
Fed.  Cas.  No.  16,622. 

An  attempted  naturalization  under 
the  Pennsylvania  act  of  1789,  after  the 
adoption  of  the  new  state  constitution, 
held  ineffectual    Id. 

The  exercise  of  the  power  by  the 
state  governments  to  pass  naturaliza- 
tion laws  is  incompatible  with  the  grant 
of  power  to  congress.  Golden  v.  Prince 
(C.  C.  1814)  Fed.  Cas.  No.  5,509. 

An  alien  could  not  become  a  citizen 
either  of  a  state  or  of  the  United 
States,  by  compliance  with  state  nat- 

(13475) 


Art.  1,  §  8,  cL  4 


CONSTITUTION 


(XatvraliurttaiL 


uralization  laws,  after  congress  passed 
a  naturalization  law.  Matthew  v.  Rae 
(G.  C.  1829)  Fed.  Cas.  No.  9,284. 

A  state  has  power  to  give  capacity 
to  aliens  to  hold  lands  within  it 
Beard  v.  Rowan  (0.  G.  1831)  Fed.  Gas. 
No.  1,181. 

Every  state  in  general  has  power  to 
prescribe  terms  on  which  it  will  ad- 
mit aliens  to  citizenship.  In  re  Tram 
(D.  G.  1912)  199  Fed.  361. 

Although,  since  congress  has  exer- 
cised the  power,  conferred  by  the  fed- 
eral Constitution,  of  establishing  a  uni- 
form rule  of  naturalization,  no  state 
can  pass  an  act  by  which  aliens  may 
be  naturalized,  yet  each  state  has  the 
undoubted  right  to  enact  laws  regulat- 
ing* the  descent  of,  and  succession  to, 
property  within  its  limits,  and  conse- 
quently to  permit  an  alien  to  inherit 
it  Etheridge  v.  Malempre  (1851)  18 
Ala.  666. 

Laws  Me.  1893,  c.  310,  which  pro- 
hibits any  court  established  by  this 
state,  other  than  the  supreme  judicial 
and  superior  courts,  from  entertaining 
any  jurisdiction  over  the  naturalization 
of  aliens,  is  not  in  violation  of  any  pro- 
vision of  the  constitution.  In  re  Gil- 
roy  (1895)  88  Me.  199,  33  Atl.  979. 

St  Mass.  1855,  c.  28,  restricting  the 
courts  of  this  commonwealth  and  their 
clerks  from  receiving  applications  or 
entertaining  jurisdiction  for  the  nat- 
uralization of  aliens,  under  the  acts  of 
congress,  is  not  contrary  to  the  con- 
stitution. In  re  Stephens  (1855)  70 
Mass.  (4  Gray)  559. 

Act  N.  J.  March  26,  1895,  providing 
that  no  person  shall  be  naturalized  as 
a  citizen  of  the  United  States  by  any 
court  of  New  Jersey  within  30  days 
next  preceding  any  election,  does  not 
violate  this  clause.  Rushworth  v. 
Judges  of  Inferior  Court  of  Common 
Pleas  of  Hudson  County  (1895)  58  N. 
J.  Law,  97,  32  Atl.  743. 

Under  the  constitution  the  power 
to  regulate  naturalization  is  vested  in 
congress,  and  since  congress  has  legis- 
lated upon  the  subject  states  have  no 
power  to  act  in  regard  to  it  Lynch 
v.  Clarke  (N.  Y.  1844)  1  Sandf.  Ch. 
583. 

7.  —  N  on  exercise  of  power  of  con- 
gress.—A  state  cannot  pass  naturali- 
zation laws  notwithstanding  congress 
has  failed  to  legislate  on  the  subject 
Golden  v.  Prince  (O.  0.  1814)  Fed. 
Gas.  No.  5,509. 

The  power  conferred  on  congress  to 
establish  a  rule  of  naturalization  did 
not  deprive  the  states  of  their  author- 
ity to  naturalize  before  action  by  con- 
gress in  regard  thereto,  but,  when  con- 
gress passed  an  act  on  the  subject,  it 
became  exclusive  over  the  entire  sub- 
ject, and  involved  the  manner  as  well 
as  the  details  of  the  subject  of  naturali- 
zation. In  re  Ramsden  (N.  Y.  1857)  13 
How.  Prac.  429. 
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8.  —  Conferring  jvrisdietlon  on 
state  oo art 8^- Congress,  in  the  exercise 
of  its  power,  may  confer  jurisdiction 
upon  the  courts  of  a  state  of  naturali- 
zation proceedings  involving  admission 
to  citizenship  in  the  United  States,  and 
may  constitutionally  provide  for  the 
punishment  of  false  swearing  in  such  a 
proceeding.  Holmgren  v.  U.  S.  (1909) 
30  Sup.  Ct  688,  689,  217  U.  S.  609, 
64  L.  Ed.  861,  19  Ann.  Cas.  778. 

Under  this  clause  Congress  may  em- 
power state  courts  to  admit  qualified 
aliens  to  citizenship,  and  such  courts 
may  exercise  the  power  without  legis- 
lative authority  from  the  states  which 
created  them.  Levin  v.  U.  S.  (1904) 
128  Fed.  826,  63  C.  O.  A.  476. 

Congress  has  under  this  clause  ple- 
nary power  to  pass  naturalization  laws, 
and  to  bestow,  if  it  chooses,  on  state 
tribunals,  authority  concurrent  with 
the  federal  courts  to  admit  aliens  to 
citizenship,  in  pursuance  to  the  laws  of 
Congress.  Ex  parte  Bridges  (G.  G. 
1875)  Fed.  Cas.  No.  1862.  See,  also, 
Houston  v.  Moore  (1820)  5  Wheat.  27, 
5  L.  Ed.  19;  Spratt  v.  Spratt  (1830) 
4  Pet.  393,  7  L.  Ed.  897;  Morgan  v. 
Dudley  (1858)  57  Ky.  (18  B.  Mon.) 
693,  68  Am.  Dec.  736. 

Congress,  after  prescribing  a  uniform 
rule  of  naturalization,  may  give  to  the 
state  courts  jurisdiction  of  cases  aris- 
ing under  it.  State  v.  Penney  (1850) 
10  Ark.  (5  Eng.)  621. 

R.  S.  8  1094  (Comp.  St.  §  3948),  pro- 
viding that  any  woman  married  to  a 
citizen,  and  who  might  herself  be  nat- 
uralized, shall  be  deemed  a  citizen,  is 
a  uniform  rule,  even  though  congress 
has  provided  for  the  naturalization  of 
aliens,  both  male  and  female,  by  a  ju- 
dicial proceeding.  Dorsey  v.  Brigham 
(1898)  52  N.  E.  803,  177  HL  250,  42 
L.  R.  A.  809,  69  Am.  St.  Rep.  228. 

Exclusive  jurisdiction  over  the  sub- 
ject of  the  naturalization  of  foreigners 
is  vested  by  the  constitution  in  con- 
gress, with  full  power  to  constitute  all 
necessary  tribunals,  and  make  and  es- 
tablish all  laws  and  regulations  req- 
uisite and  proper  for  the  exercise  of 
that  jurisdiction.  There  is,  consequent- 
ly, no  implied  obligation,  on  the  ground 
of  convenience  or  efficiency,  on  the  part 
of  the  states,  to  furnish  tribunals  or 
enact  laws  to  aid  in  the  administration 
of  a  system  of  naturalization  which  it 
is  the  exclusive  privilege  and  appropri- 
ate duty  of  the  national  government  to 
establish  and  enforce.  Beavins*  Peti- 
tion (1866)  33  N.  H.  89. 

Although  the  state  statutes  relative 
to  fees  in  naturalization  proceedings 
and  the  statute  prohibiting  courts  from 
naturalizing  on  certain  days,  etc., 
cannot  be  taken  as  conferring  a  power 
to  naturalize  which  the  state  legisla- 
tures cannot  bestow,  yet  they  operate 
in  this  manner:  The  power  of  legisla- 
tion upon  this  subject  existed  in  the* 
states  prior  to  the  constitution;  the 
legislation  would  have  been  executed 
in  the  ordinary  tribunals  of  justice;  the 
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power  has  been  superseded  by  an  act 
of  congress  passed  under  the  constitu- 
tion; congress  adopted  the  state  tribu- 
nals as  the  agents  to  exercise  the  pow- 
er, as  they  would  have  performed  it 
before;  the  concurrence  of  the  state 
legislatures,  expressed  or  fairly  im- 
plied, adds  the  sanction  of  the  state  to 
this  delegation  of  power.  In  re  Rams- 
den  (N.  Y.  1857)  13  How.  Prac.  429. 

Under  this  clause  and  Act  June  29, 
1906,  8  3  (Comp.  St.  ft  4351),  giving 
certain  state  courts  jurisdiction  to  nat- 
uralize aliens,  the  jurisdiction  of  the 
state  courts  is  exercised  as  a  function 
of  the  national  government  and  the 
procedure  is  controlled  by  Congress, 
State  v.  Superior  Court  of  King  Coun- 
ty (Wash.  1913)  134  P.  916. 

9.  —  Uniform  operation  of  laws 
among  the  states.— See  Darling  v.  Ber- 
ry (C.  C.  1882)  13  Fed.  659. 

10.  — —  Expatriation.— See  notes  un- 
der Comp.  St  |§  3965,  3959,  ante. 

II. Construction   and  oporatlon 

of  statutes.— See  notes  under  Comp.  St 
|§  4351-4384,  ante. 

12.  Bankruptcy— Powor  of  congress 
In  general*— Congress  has  authority  to 
establish  a  complete  bankruptcy  sys- 
tem covering  every  case,  or  a  system 
covering  only  certain  classes  of  cases, 
so  long  as  the  system  is  uniform 
throughout  the  United  States,  but,  so 
long  as  congress  does  not  act,  the  sev- 
eral states  may  establish  their  own 
systems  of  insolvency  or  bankruptcy, 
and  when  congress  acts  and  establishes 
a  system,  the  federal  court  act  is  the 
supreme  law  of  the  land  as  to  the  cas- 
es governed  by  it.  In  re  F.  A.  Hall  Co. 
(D.  C.  1903)  121  Fed.  992;  Hurley  v. 
Devlin  (D.  C.  1907)  151  Fed.  919.  The 
power  comprehends  both  voluntary  and 
involuntary  bankruptcy.  In  re  Klein 
(C.  C.  1843)  Fed.  Cas.  No.  7,865,  re- 
versing (D.  C.  1843)  Fed.  Cas.  No. 
7,866.  It  is  not  limited  to  acts  similar 
in  scope  to  those  in  force  in  England 
at  the  adoption  of  the  constitution,  but 
is  plenary  over  the  subject  of  bank- 
ruptcy. Silverman's  Case  (D.  C.  1870) 
Fed.  Cas.  No.  12.855.  And  generally  all 
uniform  legislation  tending  to  promote 
the  distribution  of  an  insolvent's  estate 
among  his  creditors,  and  his  discharge 
from  their  demands,  is  within  the  pow- 
er of  congress.  In  re  Silverman  (D. 
C.  1870)  Fed.  Cas.  No.  12,855. 

Congress  has  power  to  destroy  any 
lien  upon  property  of  the  bankrupt, 
whether  created  by  contract,  by  stat- 
ute, or  by  judgment  In  re  Jordan  (D. 
C.  1873)  Fed.  Cas.  No.  7.514;  Id.  (D. 
C.  1874)  Fed.  Cas.  No.  7,515;  Bank  of 
Columbia  v.  Overstreet  (1873)  73  Ky. 
(10  Bush)  148. 

Congress  may  enact  that  liens  acquir- 
ed within  a  specified  period  shall 
through  bankruptcy  proceedings  be  ap- 
plied to  the  common  benfit  of  all  cred- 
itors of  a  bankrupt.  In  re  Martin 
(1912)  193  Fed.  841,  113  C.  C.  A.  627, 


rehearing  denied  (1912)  201  Fed.  31, 
119  C.  C.  A.  363.  And  Congress  may 
provide  that  bankruptcy  shall  dissolve 
a  contract  of  lease.  In  re  Arnstein  (D. 
C.  1899)  101  Fed.  706,  708. 

The  provisions  of  subdivision  "f,"  8 
67,  of  the  bankruptcy  law  (Comp.  St 
§  9651)  are  valid  as  an  exercise  of  the 
grant  in  the  constitution  to  confer  on 
the  courts  of  the  United  States  ex- 
clusive jurisdiction  of  matters  in  bank- 
ruptcy. In  re  Tune  (D.  C.  1902)  115 
Fed.  906. 

Bankruptcy  acts  as  supreme  law  of 
the  land,  see  notes  under  art.  6,  cl.  2, 
post 

13.  — -  Subject  of  bankruptcies."— 
"Subject  of  bankruptcies,"  as  used  in 
this  clause,  include  the  distribution  of 
the  property  of  a  debtor  among  his  cred- 
itors, and  his  discharge  from  contracts 
and  legal  liabilities.  Pope  v.  Title  Guar- 
anty &  Surety  Co.  (1913)  140  N.  W. 
348,  152  Wis.  611. 

14.  — —  Power  as  exclusive  in  gen* 

erald— The  power  of  congress  "to  es- 
tablish uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United 
States"  is  not  exclusive,  and  state  laws 
on  that  subject  are  valid  where  they 
do  not  conflict  with  acts  of  congress  re- 
lating thereto.  Ogden  v.  Saunders 
(1827)  25  U.  S.  (12  Wheat.)  213,  6 
L.  Ed.  606;  Fisk  v.  Montgomery  (1869) 
21  La.  Ann.  446. 

Congress  have  exclusively  the  pow- 
er to  pass  a  bankrupt  law.  Golden  v. 
Prince  (C.  C.  1814)  Fed.  Cas.  No.  5,- 
509.  But  the  power  to  establish  uni- 
form bankrupt  law  is  exclusive  only  to 
the  extent  it  is  actually  exercised. 
Lace  v.  Smith  (B.  I.  1912)  82  A.  268. 

The  rights  and  remedies  of  a  trustee 
in  bankruptcy  are  created  and  defined  by 
Congress,  which  under  this  clause  has 
exclusive  control  of  the  subject  of  bank- 
ruptcy, with  the  one  qualification  that 
its  laws  thereon  shall  be  uniform 
throughout  the  United  States.  The 
rights  given  and  the  remedies  thus 
created  by  federal  statute  may  be  en- 
forced against  townships  or  their  boards 
of  trustees.  Nor  is  the  state's  permis- 
sion by  legislative  enactment,  or  other- 
wise, necessary  to  the  maintenance  of 
an  action  of  this  character,  or  to  make 
townships  or  their  boards  of  trustees 
liable  thereon.  Painter  v.  Napoleon  Tp. 
(D.  C.  1907)  156  Fed.  289,  293. 

The  power  of  Congress  under  this 
clause  is  not  exclusive;  and,  except 
when  Congress  has  actually  exercised 
its  power  upon  the  same  subject,  the 
several  states  may  pass  insolvent  or 
bankrupt  laws.  Martin  v.  Berry  (1869) 
37  Cal.  208. 

15. Legislation  of  territories  un- 
der act  of  congress.— Provision  in  this 
clause  as  to  laws  on  the  subject  of  bank- 
ruptcies does  not  qualify  the  plenary 
legislative  power  of  congress  over  the 
territories,    and   hence    R.    S.    §    1851 
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(Comp.  St.  i  3438),  providing  that  the 
"legislative  power  of  every  territory 
shall  extend  to  all  rightful  subjects  of 
legislation  not  inconsistent  with  the 
constitution  and  laws  of  the  United 
States/'  authorized  the  legislature  of 
Wyoming  to  pass  Rev.  St.  Wyo.  §  118, 
declaring  that  any  creditor  accepting 
a  dividend  from  the  property  of  an  as- 
signor shall  release  him  from  all  fur-  • 
ther  liability  on  the  claim.  Downes  v. 
Parshall  (1891)  3  Wyo.  425,  26  Pac. 
994. 

16. Validity    and    uniformity    of 

enactments.— The  bankrupt  act  of  1841 
(5  Stat.  440),  relating  to  voluntary 
bankruptcy,  was  constitutional.  In  re 
Klein  (1843)  42  U.  S.  (1  How.)  277, 
note;  Id.  (C.  C.  1843)  Fed.  Cas.  No. 
7,865,  reversing  (D.  C.  1843)  Fed.  Cas. 
No.  7,866;  State  Bank  v.  Wilborn 
(1845)  6  Ark.  (1  Eng.)  35;  Lalor  v. 
Wattles  (1846)  8  111.  (3  Gilman)  225; 
Loud  v.  Pierce  (1845)  25  Me.  (12  Shep.) 
233;  Thompson  v.  Alger  (1847)  53 
Mass.  (12  Mete.)  428;  Cutter  v.  Folsom 
(1845)  17  N.  H.  139;  Kunzler  v.  Ko- 
haus  (N.  Y.  1843)  5  Hill,  317;  Morse 
v.  Hovey  (N.  Y.  1846)  1  Barb.  Ch.  404; 
McCormick  v.  Pickering  (1850)  4  N.  Y. 
<4  Comst.)  276. 

The  bankruptcy  act  of  1867  was  uni- 
form in  its  operations  and  constitution- 
al. In  re  Beckerford  (C.  C.  1870)  Fed. 
Cas.  No.  1,209;  U.  S.  v.  Pusey  (C.  C. 
1872)  Fed.  Cas.  No.  16,098;  In  re  Cal- 
ifornia Pac.  R.  Co.  (D.  C.  1874)  Fed. 
Cas.  No.  2.315;  Dozier  v.  Wilson 
(1890)  84  Ga.  301.  10  S.  E.  743;  Bank 
of  Columbia  v.  Overstreet  (1873)  73 
Ky.  (10  Bush)  150. 

Bankruptcy  Act  1898  (Comp.  St.  § 
9585  et  seq.)  is  an  act  passed  in  ac- 
cordance with  this  clause.  Hanover 
Nat.  Bank  v.  Moyses  (1902)  22  Sup. 
Ct.  857,  186  U.  S.  181,  46  L.  Ed.  1113; 
In  re  Britannia  Min.  Co.  (1913)  203 
Fed.  450,  121  C.  C.  A.  395;  In  re 
Blanchard  (D.  C.  1907  )161  Fed.  793. 

Act  March  3,  1873  (17  Stat.  577), 
was  uniform  and  constitutional.  In  re 
Smith  (C.  C.  1876)  Fed.  Cas.  No.  12,- 
996;  Id.  (D.  C.  1873)  Fed.  Cas.  No. 
12,986;  In  re  Everitt  (D.  C.  1873)  Fed. 
Cas.  No.  4,579. 

Act  June  22,  1874,  §  17,  providing 
for  compositions,  was  constitutional  and 
valid.  In  re  Reiman  (C.  C.  1875)  Fed. 
Cas.  No.  11,675  (affirming  [D.  C.  1874] 
Fed.  Cas.  No.  11,674;  Id.  (D.  C.  1874) 
Fed.  Cas.  No.  11,673. 

The  provisions  of  the  bankrupt  law 
giving  the  United  States  priority  of  pay- 
ment out  of  the  effects  of  the  bankrupt 
is  a  valid  exercise  of  the  powers  con- 
ferred on  congress  by  the  constitution. 
U.  S.  v.  Fisher  (1S05)  6  U.  S.  (2 
Cranch)  358,  2  I/.  Ed.  304. 

The  uniformity  required  is  geographi- 
cal, and  not  personal;  and  no  limita- 
tion is  imposed  upon  congress  as  to 
the  classification  of  persons  who  are  to 
be  affected  by  such  laws,  provided  only 
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the  laws  shall  have  uniform  operation 
throughout  the  United  States.  Leidigh 
Carriage  Co.  v.  Stengel  (1899)  95  Fed. 
637,  37  C.  C.  A.  210. 

The  requirement  of  the  constitution 
that  acts  of  bankruptcy  shall  be  uniform 
throughout  the  United  States  had  its 
origin  in  the  fear  that  the  powers  con- 
ferred on  Congress  would  be  exercised 
by  the  party  in  control  of  the  national 
government  to  oppress  that  section  of 
the  country  which  for  the  time  being 
was  opposed  to  that  party!  and  when 
Congress  legislates  on  the  subject  it 
must  apply  a  uniform  system  and  estab- 
lish a  law  embracing  the  entire  sub- 
ject-matter of  civil  law.  Thomas  v. 
Woods  (1909)  173  Fed.  585,  97  C.  C. 
A.  535,  26  L.  R.  A.  (N.  S.)  1180,  19 
Ann.  Cas.  1080,  decree  vacated  (1910) 
178  Fed.  1005,  101  C.  C.  A.  664. 

Act  March  3,  1873,  in  so  far  as  it 
attempts  to  exempt  property  specified  in 
the  state  laws  in  a  different  manner  or 
with  different  effect  from  that  of  the 
laws  themselves,  was  in  violation  of  the 
constitutional  requirement  of  uniformity 
of  the  bankrupt  laws  throughout  the 
United  States.  In  re  Deckert  (C.  C. 
1874)  Fed.  Cas.  No.  3,728. 

A  bankrupt  law  is  not  unconstitution- 
al merely  because  its  operations  may  be 
wholly  different  in  different  states. 
Darling  v.  Berry  (C.  C.  1882)  13  Fed. 
659. 

A  bankrupt  law  is  not  rendered  un- 
constitutional by  reason  of  the  want  of 
uniformity  in  the  exemptions  allowed  in 
different  states.  In  re  Jordan  (D.  C. 
1873)  Fed.  Cas.  No.  7,514. 

Congress  exercised  its  power  to  es- 
tablish uniform  laws  on  the  subject  of 
bankruptcy  by  enacting  Bankr.  Law 
July  1,  1898  (Comp.  St.  §  9585  et  seq.). 
In  re  Fellerath  (D.  C.  1S99)  95  Fed. 
121,  122;  In  re  Farmers*  Supply  Co. 
(D.  C.  1909)  170  Fed.  502;  In  re  J.  W. 
Zeigler  Co.  (D.  C.  1911)  189  Fed.  259. 

Bankr.  Ast  1898,  §  67,  subsec  "f 
(Comp.  St.  i  9651),  applies  to  attach- 
ments sued  out  in  state  as  well  as  in 
federal  courts.  No  exception  was  made 
in  favor  of  creditors  prosecuting  their 
claims  against  a  bankrupt  in  state 
courts.  Wood  v.  Carr  (1903)  73  S.  W. 
762,  115  Ky.  303,  24  Ky.  Law  Rep. 
2144. 

17.  —  Powers  and  authority  of 
states  In  general.— A  state  has  author- 
ity to  pass  a  bankrupt  law,  provided  it 
does  not  impair  the  obligation  of  con- 
tracts, and  provided  there  be  no  fed- 
eral act  in  force  to  establish  a  uniform 
system  of  bankruptcy  conflicting  there- 
with. Sturges  v.  Crowninshield  (1819) 
4  Wheat.  122,  192,  4  U  Ed.  529. 

While  a  state  insolvent  law  which  dis- 
charges both  the  person  of  the  debtor 
and  his  future  acquisitions  of  property 
is  not  a  law  impairing  the  obligations 
of  contracts  as  to  debts  contracted  sub- 
sequent to  its  passage,  the  certificate 
of  discharge  cannot  be  pleaded  in  bar 
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of  an  action  by  a  citizen  of  another 
state.  Boyle  v.  Zacharie  (1832)  6  Pet. 
636,  643,  8  L.  Ed.  527;  Ogden  v. 
Saunders  (1827)  12  Wheat.  213,  273,  6 
L.  Ed.  606;  Suydam  v.  Broadnax  (1840) 
14  Pet  67,  74,  10  L.'  Ed.  357. 

The  power  of  congress  does  not  ex- 
clude the  right  of  the  states  to  legis- 
late on  the  subject  of  bankruptcy  ex- 
cept when  the  power  is  actually  exer- 
cised by  congress  and  the  state  laws 
conflict  with  those  of  congress.  Og- 
den v.  Saunders  (1827)  12  Wheat.  213, 
273,  6  L.  Ed.  606. 

An  act  of  insolvency  completely  ex- 
ecuted under  the  authority  of  a  state 
is  not  a  bar  against  a  recovery  upon  a 
contract  made  in  another  state.  Suy- 
dam v.  Broadnax  (1840)  14  Pet  67,  74, 
10  L.  Ed.  357. 

Except  as  against  proceedings  insti- 
tuted under  the  bankrupt  act  to  secure 
the  administration  of  property  in  the 
bankruptcy  court,  an  assignment  for 
creditors  made  in  accordance  with  a 
state  law,  without  intent  to  hinder,  de- 
lay, or  defraud  creditors,  is  valid,  at 
least  for  the  purpose  of  securing  equal 
distribution  among  them  in  proportion 
to  their  several  demands.  Boese  v. 
King  (1883)  2  Sup.  Ct  765,  108  U.  S. 
379,  27  L.  Ed.  760. 

The  act  of  1867  did  not  devest  the 
state  power  to  pass  laws  for  winding 
up  the  estate  of  insolvent  corporations. 
The  jurisdiction  conferred  upon  the 
bankruptcy  court  in  this  respect  is  su- 
perior to,  but  not  exclusive  of,  that  of 
the  state  laws.  Chandler  v.  Siddle  (G. 
C.  1874)  Fed.  Cas.  No.  2,594. 

The  exercise  of  the  power  by  the 
state  governments  to  pass  bankrupt 
laws  is  incompatible  with  the  grant  of 
power  to  congress.  Golden  v.  Prince 
(O.  O.  1814)  Fed.  Cas.  No.  5,509. 

Assignments  under  state  insolvent 
laws  are  valid,  and  insolvent  laws  of 
states  are  not  repugnant  to  the  federal 
constitution.  Torrens  v.  Hammond  (C. 
C.  1882)  10  Fed.  900. 

The  provision  of  an  insolvent  law 
which  does  not  grant  a  discharge  of  the 
debtor  on  surrender  of  all  his  property 
to  an  assignee  or  a  receiver,  but  merely 
gives  a  priority  to  creditors  who  will 
release  the  debtor  over  those  who  stand 
back  and  do  not  accept  the  conditions 
under  which  his  property  passes  to  the 
assignee  or  the  receiver,  and  who  alone 
can  receive  dividends  from  the  estate, 
is  not  in  conflict  with  the  constitution 
of  the  state  or  of  the  United  States. 
Mather  v.  Nesbit  (C.  O.  1882)  13  Fed. 
872. 

An  alien  living  and  doing  business  in 
Louisiana,  with  actual  and  constructive 
notice,  is  bound  by  insolvency  proceed- 
ings under  the  laws  of  Louisiana. 
Letchford  v.  Convillon  (C.  C.  1884)  20 
Fed.  608. 

Congress  may  exercise  or  decline  the 
power  conferred  by  this  clause  as  its 
wisdom  shall  decide,  to  the  extent  that 
it  does  exercise  the  power,  and  to  that 
extent  only  are  matters  in  bankruptcy 


taken  out  of  the  general  cognizance  of 
state  law  and  judicial  procedure.  It 
is  only  such  matters  as  congressional 
legislation  includes  that  come  within 
the  purview  of  a  federal  bankruptcy 
system,  and  are  within  the  jurisdiction 
of  the  courts  administering  it.  In  re, 
Elmira  Steel  Co.  (D.  C.  1901)  109  Fed. 
456,  475. 

This  provision  does  not  affect  a  de- 
fense of  discharge  by  the  bankrupt  law 
of  another  state  where  the  contract 
sued  upon  was  made.  Blanchard  v. 
Russell  (1816)  13  Mass.  1,  7  Am.  Dec. 
106. 

A  law  discharging  an  insolvent  debtor 
from  his  debt  without  full  payment  is 
a  bankrupt  law,  and  beyond  the  pow- 
er of  a  state  to  pass.  Olden  v.  Hallett 
(1816)  5  N.  J.  Law  (2  Southard)  535; 
Vanuxem  v.  Hazlehursts  (1818)  4  N. 
J.  Law  (1  Southard)  192,  7  Am.  Dec. 
582;  Ballantine  v.  Haight  (1837)  16  N. 
J.  Law  (1  Har.)  196. 

See,  also,  notes  ante. 

18.  —  Nonexeroi8e  of  power  of 
congress.— So  long  as  there  is  no  na- 
tional bankrupt  act,  each  state  has  full 
authority  to  pass  insolvent  laws  binding 
persons  and  property  within  its  juris- 
diction so  long  as  it  does  not  impair 
the  obligation  of  existing  contracts,  but 
a  state  cannot  by  such  law  discharge 
one  of  its  own  citizens  from  contracts 
with  citizens  of  other  states,  though 
made  after  the  passage  of  the  law,  un- 
less they  voluntarily  become  parties  to 
the  insolvency  proceeding.  Gilman  v. 
Lockwood  (1866)  4  Wall.  409,  410,  18 
L.  Ed.  432:  Brown  v.  Smart  (1892)  12 
Sup.  Ct.  958,  959,  145  U.  S.  454,  36  L. 
Ed.   773. 

States  may  pass  bankrupt  laws,  in 
the  absence  of  action  by  congress. 
Adams  v.  Storey  (C.  C.  1817)  Fed.  Cas. 
No.  66;  Pugh  v.  Bussel  (Ind.  1831)  2 
Blackf.  394.  CONTRA,  see  Golden  v. 
Prince  (C.  C.  1814)  Fed.  Cas.  No.  5,- 
509. 

Validity  of  state  insolvent  laws  in  the 
absence  of  a  federal  bankrupt  law,  con- 
sidered. Denny  v.  Bennett  (1888)  9 
Sup.  Ct.  134,  137,  128  U.  S.  489,  32 
L.  Ed.  491. 

19.  —  Suspension,  supersedere,  or 
annulment  of  state  laws.— The  enact- 
ment by  congress  of  a  national  bank- 
ruptcy law  suspends  the  operation  of 
state  insolvency  laws.  In  re  Worces- 
ter County  (1900)  102  Fed.  808,  816,  42 
C.  C.  A.  637;  Carling  v.  Seymour  Lum- 
ber Co.  (1902)  113  Fed.  483,  51  C.  O. 
A.  1;  In  re  Curtis  (D.  C.  1899)  91  Fed. 
737,  739  (affirmed  [1899]  94  Fed.  630, 
36  O.  C.  A.  430);  In  re  John  A. 
Etheridge  Furniture  Co.  (D.  C.  1899) 
92  Fed.  329. 

From  the  time  when  congress  acts 
upon  the  subject  by  a  bankrupt  law,  all 
state  laws  become  suspended,  as  far  as 
all  persons  and  cases  within  the  pur- 
view of  the  national  law  are  concerned. 
Ex  parte  Eames  (C.  C.  1842)  Fed.  Cas. 
No.  4,237;  In  re  Reynolds  (C.  C.  1874) 
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Fed.  Cas.  No.  11,723;  Clarke  v.  Ro- 
■enda  (La.  1843)  5  Rob.  27;  Beach  v. 
Miller  (1860)  15  La.  Ann.  001;  Meekina 
v.  Creditors  (1867)  19  La.  Ann.  407; 
Fisk  v.  Montgomery  (I860)  21  La.  Ann. 
446;  Van  Nostrand  v.  Carr  (1868)  30 
Md.  128;  Rowe  v.  Page  (1874)  54  N. 
H.  190;  Boese  v.  Locke  (N.  Y.  1877) 
53  How.  Prac.  148;  Commonwealth  v. 
O'Hara  (Pa.  1867)  6  Phila.  402,  3 
Plttsb.  R.  70;  In  re  Reynolds  (1867) 
8  R.  I.  485,  5  Am.  Rep.  615. 

The  enactment  by  Congress  of  a  na- 
tional bankruptcy  act  suspends  the  op- 
eration of  state  insolvency  laws  from 
the  time  of  such  enactment,  subject 
only  to  such  limitations  as  may  be  pre- 
scribed in  the  bankruptcy  act.  In  re 
Curtis   (1899)   94  Fed.  630,  36  C.  C. 

A.  430  (affirming  [D.  C.  1899]  91  Fed. 
737) ;  Carling  v.  Seymour  Lumber  Co. 
(1902)  113  Fed.  483,  51  C.  C.  A.  1  (re- 
versing In  re  Macon  Sash,  Door  & 
Lumber  Co.  [D.  O.  1901]  112  Fed. 
323);  Torrens  v.  Hammond  (C.  C. 
1882)  10  Fed.  900;  In  re  Bruss-Ritter 
Co.  (D.  C.  1898)  90  Fed.  651;  In  re 
Smith  (D.  C.  1899)  92  Fed.  135;  In 
re  John  A.  Btheridge  Furniture  Co. 
(D.  C.  1899)  92  Fed.  329;  Harbaugh 
v.  Costello  (1900)  56  N.  E.  363,  184 
111.  110,  75  Am.  St  Rep.  147  (affirming 
Costello  v.  Harbaugh  [1899]  83  I1L 
App.  29);  First  Nat  Bank  v.  Ware 
(1901)  50  A.  24,  95  Me.  388;  Parmen- 
ter  Mfg.  Co.  v.  Hamilton  (1898)  51  N. 

B.  529,  172  Mass.  178,  70  Am.  St.  Rep. 
258;  Foley-Bean  Lumber  Co.  v.  Saw- 
yer (1899)  78  N.  W.  1038,  76  Minn. 
118;  Armour  Packing  Co.  v.  Brown 
(1899)  79  N.  W.  522,  76  Minn.  465; 
E.  C.  Wescott  Co.  v.  Berry  (1899)  45 
A.  352,  69  N.  H.  505;  Potts  v.  Smith 
Mfg.  Co.  (1904)  25  Pa.  Super.  Ct  206. 
CONTRA,  In  re  Scholtz  (D.  C.  1901) 
106  Fed.  834. 

State  insolvent  laws,  which  merely 
protect  the  person  from  imprisonment, 
and  do  not  affect  the  contract,  were 
not  suspended  by  the  bankrupt  act  of 
1841.  Sullivan  v.  HieskeU  (D.  0. 
1843)  Fed.  Cas.  No.  13,594;  Ex  parte 
Jacobs  (N.  Y.  1871)  12  Abb.  Prac.  (N. 
S.)  273;  Jordan  v.  Hall  (1869)  9  R.  L 
220. 

A  national  bankruptcy  law  super- 
sedes state  insolvency  laws.  Ex  parte 
Eames  (C.  C.  1842)  Fed.  Cas.  No. 
4,237;  Tbornhill  v.  Bank  of  Louisiana 
(O.  G.  1870)  Fed.  Cas.  No.  13,992;  Id. 
(D.  C.  1870)  Fed.  Cas.  No.  13,990; 
In  re  Richard  (D.  C.  1899)  94  Fed. 
633;  Capital  Lumber  Co.  v.  Saunders 
(1914)  143  P.  1178,  26  Idaho,  408; 
Idaho  Hardware  &  Plumbing  Co.  v. 
Same  (1914)  143  P.  1183,  26  Idaho, 
424. 

The  insolvent  laws  of  a  state  are 
superseded  by  the  United  States  bank- 
rupt acts  only  so  far  as  they  conflict 
with  such  acts.  Appeal  of  Geery 
(1876)  43  Conn.  289;  Pugh  v.  Bussell 
(Ind.  1831)  2  Blackf.  394;  Fisk  v. 
Montgomery  (1869)  21  La.  Ann.  446. 

Where    Congress   has    exercised   its 
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constitutional  power  to  establish  uni- 
form laws  on  the  subject  of  bankrupt- 
cy, all  state  laws  and  proceedings  of 
state  courts  in  conflict  therewith  must 
yield  thereto.  Rosenfeld  v.  Siegfried 
(1901)  91  Mo.  App.  169;  Mauran  v. 
Crown  Carpet  Lining  Co.  (1901)  50  A. 
331,  23  R.  L  324. 

The  national  bankrupt  act  (Comp. 
St  |  9585  et  seq.),  by  its  terms,  went 
into  full  force  and  effect  upon  its  pas- 
sage July  1,  1898,  notwithstanding  the 
provision  that  no  voluntary  petition 
should  be  filed  within  one  month  of 
the  passage  of  the  act,  and  that  no  pe- 
tition for  involuntary  bankruptcy 
should  be  filed  within  four  months  of 
the  passage  of  the  act,  and  was  effec- 
tive from  that  date  to  supersede  the 
insolvency  laws  of  the  several  states. 
In  re  Bruss-Ritter  Co.  (D.  C.  1898) 
90  Fed.  651;  Harbaugh  v.  Costello 
(1900)  56  N.  E.  363,  184  111.  110,  75 
Am.  St  Rep.  147,  affirming  Costello  v. 
Harbaugh  (1899)  83  RL  App.-  29;  B. 
C.  Wescott  Co.  v.  Berry  (1899)  45  A. 
352,  69  N.  H.  505. 

The  right  of  a  state  to  pass  bank- 
rupt laws  is  not  extinguished  by  a  fed- 
eral law,  but  only  suspended  so  far  as 
the  two  conflict.  Sturges  v.  Crownin- 
shield  (1819)  4  Wheat  122,  196,  4  L. 
JUd.  529. 

The  insolvency  laws  of  a  state  were 
not  annulled  by  the  bankruptcy  law,  but 
continue  operative,  although  within  a 
limited  range.  In  re  Worcester  County 
(1900)  102  Fed.  808,  42  C.  C.  A.  637. 

A  bankrupt  law  suspends  state  laws. 
New  Jersey  v.  Lovell  (1910)  179  Fed. 
321,  102  C.  C.  A.  505,  31  L.  R.  A. 
(N.  S.)  988,  certiorari  denied  (1911) 
31  Sup.  Ct  471,  219  U.  S.  587,  55  U  ' 
Ed.  347. 

Act  La.  March  14,  1842,  in  relation 
to  the  liquidation  of  banks,  held  in 
effect  a  bankrupt  law,  and  superseded 
by  the  bankruptcy  act  of  1867.  Thorn- 
hill  v.  Bank  of  Louisiana  (C.  C.  1870) 
Fed.  Cas.  No.  13,992;  Id.  (D.  C.  1870) 
Fed.  CaB.  No.  13,990. 

Where  the  operation  of  the  state  law 
is  revived  by  a  repeal  of  the  bankrupt 
act,  an  amendment  of  the  state  law  by 
repeal  and  simultaneous  re-enactment 
will  not  interrupt  the  continuous  opera- 
tion of  the  law.  Torrens  v.  Hammond 
(C.  C.  1882)  10  Fed.  900. 

The  act  of  1890,  providing  for  vol- 
untary assignments  by  insolvent  debt- 
ors, operated  to  repeal  the  old  insol- 
vent law  of  Washington,  and  proceed- 
ings pending  in  court  under  the  old  law 
when  the  new  law  went  into  effect  fell 
with  the  old  law,  unless  an  assignee  had 
actually  been  appointed  and  qualified, 
so  as  to  devest  the  debtor  of  the  title 
to  his  property.  Gilmour  v.  Ewing  (C. 
C.  1892)  50  Fed.  656. 

Cases  pending  under  state  insolvent 
laws  when  Act  1841  came  into  opera- 
tion are  not  affected  thereby.  In  re 
Holmes  (D.  C.  1842)  Fed.  Cas.  No.  6,- 
633. 

State  insolvent  laws,  which   merely 
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protect  the  person  from  Imprisonment, 
and  do  not  affect  the  contract,  were 
not  suspended  by  the  act  of  1841.  Sul- 
livan v.  Hieskill  (D.  C.  1843)  Fed.  Cas. 
No.  13,594. 

While  the  insolvency  laws  of  the  sev- 
eral states  are  superseded  by  the  en- 
actment of  the  national  bankruptcy  law, 
this  is  not  the  case  with  state  statutes 
which  merely  regulate  the  administra- 
tion of  the  trust  created  by  an  assign- 
ment for  the  benefit  of  creditors;  and 
proceedings  under  such  statutes,  or  un- 
der a  common-law  deed  of  assignment, 
are  not  void  or  voidable  by  reason  of 
the  existence  merely  of  a  bankruptcy 
law,  or  unless  proceedings  in  bankrupt- 
cy are  subsequently  instituted  against 
the  assignor.  In  re  Sievers  (D.  0. 
1890)  91  Fed.  366,  affirmed  Davis  v. 
Bohle  (1899)  92  Fed.  325,  34  G.  C.  A. 
372. 

A  state  insolvency  law,  although  its 
operation  upon  insolvents  is  suspended 
during  the  existence  of  the  national 
bankruptcy  law,  remains  a  "law  of  the 
state,"  within  the  Bankrupt  Act,  § 
64b,  cl.  5  (Comp.  St  §  9648) ;  and  con- 
sequently, where  a  law  of  the  state 
makes  a  debt  due  to  a  county  a  pre- 
ferred claim  in  insolvency,  it  will  be 
entitled  to  priority  of  payment  in  bank- 
ruptcy. In  re  Wright  (D.  C.  1899)  95 
Fed.  807. 

A  proceeding  in  the  form  of  a  cred- 
itors' bill  under  Code  Ga.  §§  2716-2722, 
filed  in  that  state  with  the  averments 
and  prayers  essential  under  such  sec- 
tions, is  an  insolvency  or  state  bank- 
ruptcy proceeding.  In  re  Macon  Sash, 
Door  &  Lumber  Co.  (D.  C.  1901)  112 
Fed.  323,  judgment  reversed  Carling  v. 
Seymour  Lumber  Co.  (1902)  113  Fed. 
483,  51  C.  C.  A.  1. 

The  bankruptcy  law  must  be  uniform 
throughout  the  United  States,  and  the 
uniformity  must  extend  to  each  state, 
.  and  hence  a  state  law  must  give  way 
to  a  uniform  national  bankruptcy  law. 
Id. 

The  character  of  a  proceeding  in 
court  may  be  tested  by  what  can  be 
accomplished  under  it,  and  since  Bankr. 
Act  July  1,  1898  (Comp.  St.  §  9585 
et  seq.),  has  been  in  operation  it  is  in- 
competent for  a  lien  creditor  of  a 
bankrupt  to  so  use  his  Hen  in  the  state 
court  as  to  support  a  state  insolvency 
proceeding,  and  distribute  the  assets  of 
the  bankrupt  according  to  the  priorities 
and  preferences  fixed  by  the  state  law, 
and  thus  supplant  and  nullify  the  uni- 
form system  provided  by  the  national 
bankruptcy  act.    Id. 

The  bankruptcy  or  insolvency  laws  of 
a  state  are  suspended  by  the  enactment 
of  a  uniform  system  of  bankruptcy,  and 
proceedings  under  such  insolvency  laws, 
commenced  after  the  passage  of  the 
bankruptcy  act,  are  ipso  facto  null  and 
void,  and  the  appointment  of  a  receiver 
by  a  state  court  to  administer  the  as- 
sets under  such  insolvency  proceedings 


is  a  nullity,  and  may  be  so  held  in  any 
court  when  it  becomes  material  to  the 
interest  of  parties  to  consider  it    Id. 

Bankr.  Act  July  1,  1898  (Comp.  St 
|  9585  et  seq.),  on  its  passage,  at  once 
suspended  and  superseded  all  state  in- 
solvency laws,  as  to  cases  coming  with- 
in its  purview,  whether  the  insolvent 
be  a  person,  partnership,  or  corpora- 
tion, and  proceedings  instituted  there- 
after under  any  such  insolvency  law 
by  or  against  an  insolvent  subject  to 
adjudication  as  a  bankrupt,  either  vol- 
untary or  involuntary,  are  void.  In  re 
F.  A.  Hall  Co.  (D.  0.  1903)  121  Fed. 
992. 

Under  the  provision  in  this  clause  as 
to  bankruptcy,  Bankr.  Act  July,  1,  1898 
(Comp.  St  {  9585  et  seq.),  authorizing 
the  discharge  of  certain  persons  from 
specified  debts  on  complying  with  the 
provisions  of  the  act,  superseded  the 
ordinances  and  fire  regulations  of  a 
city,  requiring  members  of  the  city's 
fire  department  to  promptly  pay  all 
necessary  personal  and  household  ex- 
penses, and  making  his  failure  to  do 
so  a  ground  for  discharge  in  so  far  as 
it  affected  debts  of  a  fireman  discharge- 
able in  a  bankruptcy  proceeding  pend- 
ing against  him.  In  re  Hicks  (D.  C. 
1905)  133  Fed.  739. 

L.  O.  L.  Or.  S§  7540-7555,  permitting 
a  debtor  to  voluntarily  file  an  assign- 
ment for  benefit  of  creditors  without 
preference,  and  providing  that,  if  all 
his  property  is  administered  on  and 
more  than  50  per  cent  of  the  indebted- 
ness paid,  the  debtor  shall  be  discharg- 
ed, is  an  insolvent  law  suspended  by 
federal  bankruptcy  act  (citing  4  Words 
and  Phrases,  3655).  Pelton  v.  Sheridan 
(Or.  1914)  144  P.  410. 

The  national  Bankruptcy  Act  sus- 
pended state  laws  concerning  assign- 
ments for  the  benefit  of  creditors,  leav- 
ing such  assignments  to  be  governed  by 
the  common  law.  Sabin  v.  Chrisman 
(Or.  1916)  154  P.  908. 

20.  —  Jurisdiction  of  courts.— Con- 
gress having  made  provision  on  the  sub- 
ject of  bankruptcies  the  jurisdiction 
conferred  becomes  exclusive  throughout 
the  United  States.  New  Lamp  Chim- 
ney Co.  v.  Ansonia  Brass  &  Copper 
Co.  (1875)  91  U.  S.  656,  661,  23  L. 
Ed.  336. 

The  power  of  congress  to  pass  uni- 
form bankruptcy  laws  includes  the  pow- 
er to  vest  in  the  courts  paramount  ju- 
risdiction in  bankruptcy  proceedings, 
and  orders  in  bankruptcy  are  therefore 
superior  to  those  of  a  state  insolvency 
court.  Leidigh  Carriage  Co.  v.  Stengel 
(1899)  95  Fed.  637,  645,  37  C.  C.  A. 
210. 

Congress  is  without  power  to  give 
jurisdiction  to  state  courts  to  admin- 
ister a  bankrupt  law,  so  far  as  the 
collection  of  the  estates  of  bankrupts 
is  concerned,  though  state  courts  in 
enforcing  the  rights  and  duties  under 
the  federal  law  exercise  concurrent  ju- 
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risdiction  with  the  federal  courts. 
WaU  v.  Cox  (1900)  101  Fed.  403,  411, 
41  G.  C.  A.  408,  certified  questions 
answered  (1901)  21  Sup.  Gt.  642,  181 
U.  S.  244,  45  L.  Ed.  845. 

The  jurisdiction  conferred  by  the 
bankruptcy  act  in  district  courts,  under 
the  power  conferred  by  this  clause, 
cannot  be  revoked,  annulled,  or  impair- 
ed by  the  law  or  act  of  any  state. 
Dunlop  v.  Mercer  (1907)  156  Fed.  545, 
551,  86  C.  C.  A.  435. 

This  clause  confers  on  congress  the 
power  to  vest  in  the  courts  authority 
to  appoint  referees  in  bankruptcy. 
Birch  v.  Steele  (1908)  165  Fed.  577,  91 
C.  C.  A.  415. 

Congress  has  no  power  to  vest  ju- 
risdiction in  the  state  tribunals  to  car- 
ry into  effect  the  bankrupt  law.  Mc- 
Lean v.  Lafayette  Bank  (G.  C.  1843) 
Fed.  Gas.  No.  8,885;  Mitchell  v.  Great 
Works  Mill.  &  Mfg.  Co.,  Id.  9,662. 

Congress  has  a  complete  constitu- 
tional authority  to  enact  a  bankrupt 
act,  giving  to  the  district  and  circuit 
courts  full  jurisdiction  in  law  and  eq- 
uity. Mitchell  v.  Great  Works  Mill 
&  Mfg.  Co.  (C.  O.  1843)  Fed.  Cas.  No. 
9,662. 

The  extent  to  which  Congress  has 
exercised  the  power  to  establish  uni- 
form laws  on  the  subject  of  bankrupt- 
cies defines  the  scope  of  the  power  of 
the  federal  courts  in  bankruptcy  cas- 


es.   In  re  Ward  (D.  G.  1908)  161  Fed. 
755. 

The  bankruptcy  law  does  not  nec- 
essarily deprive  a  state  court  of  ju- 
risdiction conferred  by  a  state  law  to 
dissolve  a  local  corporation,  even 
though  the  reason  for  exercising  such 
jurisdiction  be  the  insolvency  of  such 
corporation.  Lyon  v.  Russell  (1914) 
41  App.  D.  C.  554. 

21.  —  Construction,  operation,  and 
validity  ol  statute*,— See  notes  under 
Comp.  St  IS  9585-9656,  ante. 

Cltod    without    definite    application, 

Minor  v.  Happersett  (1874)  21  WalL 
162,  168,  22  L.  Ed.  627;  Michaels  v. 
Post  (1874)  21  WalL  398,  428,  22  L. 
Ed.  520;  In  re  Clarke  (1879)  100  U. 
S.  899,  412,  25  L.  Ed.  715;  Elk  v. 
Wilkins  (1884)  5  Sup.  Ct  41,  112  U. 
S.  94,  101,  28  L.  Ed.  643;  In  re  Bodek 
(C.  C.  1894)  63  Fed.  813;  U.  S.  v. 
Gleason  (G.  G.  1897)  78  Fed.  396,  397 
(affirmed  [1898]  90  Fed.  778,  33  C.  G. 
A.  272) ;  In  re  Spitzer  (G.  G.  1908)  160 
Fed.  137;  U.  S.  v.  Spohrer  (C.  C.  1910) 
175  Fed.  440;  Stearns  v.  Flick  (D.  C. 
1900)  103  Fed.  919;  In  re  Gardner  (D. 
C.  1900)  103  Fed.  922;  In  re  Hicks  (D. 
C.  1901)  107  Fed.  910,  911;  In  re 
Builders'  Lumber  Co.  (D.  C.  1906) 
148  Fed.  244  (modified  [1908]  157  Fed. 
801,  85  O.  C.  A.  165);  State  v.  Libby 
(1907)  92  Pac.  350,  47  Wash.  481. 


5  To  coin  Money,  regulate  the  Value  thereof,  and  of  foreign  Coin, 
and  fix  the  Standard  of  Weights  and  Measures; 

Notes  of  Decisions 


Coinage    and    value    of    ooins-— The 

power  conferred  upon  congress  by  this 
clause  and  by  the  following  clause  as 
to  counterfeiting  does  not  prevent  a 
state  from  passing  a  law  to  punish  the 
offense  of  circulating  counterfeit  coin 
of  the  United  States.  Fox  v.  Ohio 
(1847)  46  U.  S.  (5  How.)  410,  12  L. 
Ed.  213. 

The  power  to  coin  money  carries  with 
it  the  power  of  protecting  money.  U. 
S.  v.  Marigold  (1850)  9  How.  560,  567, 
13  L.  Ed.  257. 

Congress  under  the  power  conferred 
may,  as  it  did  with  regard  to  gold  by 
Act  June  28,  1834,  c.  95,  and  with  re- 
gard to  silver  by  Act  Feb.  28,  1878,  c. 
20,  issue  coins  of  the  same  denomina- 
tions as  those  already  current  by  law, 
but  of  less  intrinsic  value  than  those 
by  reason  of  obtaining  a  less  weight  of 
the  precious  metals,  thereby  enabling 
debtors  to  discharge  their  debts  by  the 
payment  of  coins  of  less  real  value  and 
a  contract  to  pay  a  certain  sum  in  mon- 
ey without  any  stipulation  as  to  kind, 
may  be  satisfied  by  payment  of  that 
sum  in  any  lawful  currency.  Legal- 
Tender  Cases  (1884)  4  Sup.  Ct.  122, 
131,  110  U.  S.  421,  28  L.  Ed.  204. 

Contract  obligations  are  not  impair- 
ed by  so  much  of  Act  April  12,  1900, 
|  11   (Comp.  St  §  3758),  as  requires 
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United  States  currency  at  the  rate  of 
exchange  prescribed  by  that  act,  and 
not  at  the  rate  of  $1  for  each  peso 
of  indebtedness,  to  be  accepted  in 
discharge  of  an  obligation  on  account 
of  a  purchase  in  1894  of  a  plantation 
in  Porto  Rico,  which  was  to  be  sat- 
isfied with  money  current  in  the  prov- 
ince at  the  rate  of  100  centavos  for 
each  peso  of  indebtedness,  the  effect 
of  the  act  being  merely  an  exercise 
of  the  power  to  fix  the  value  of  the 
coins  which  were  to  be  withdrawn  and 
to  state  the  rate  of  exchange  at  which 
existing  debts  might  be  paid  in  Amer- 
ican money.  Succession  of  Serralles 
v.  Esbri  (1906)  26  Sup.  Ct  176,  182, 
200  U.  S.  103,  50  L.  Ed.  391. 

Currency.— A  contract  to  pay  a  cer- 
tain sum  of  money  is  legally  performed 
if  paid  in  currency,  which  is  lawful 
money  at  the  time  payment  becomes 
due  or  is  demanded;  and  therefore  Act 
Feb.  25,  1862,  making  treasury  notes 
a  legal  tender  is  valid,  although  applied 
to  obligations  existing  before  that  time. 
Knox  v.  Lee  (1870)  79  U.  S.  (12  Wall.) 
457,  20  L.  Ed.  287;  Troy  v.  Bland 
(1877)  58  Ala.  197;  Belloc  v.  Davis 
(1869)  38  Cal.  242;  Jones  v.  Harker 
(1867)  37  6a.  503;  Black  v.  Lusk 
(1873)  69  HI.  70;  Hintrager  v.  Bates 
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<1864)  18  Iowa,  174;  Wilson  v.  Trible- 
cock  (1867)  23  Iowa,  331;  George  v. 
Concord  (1864)  45  N.  H.  434;  Metro- 
politan Bank  v.  Van  Dyck  (1863)  27 
N.  Y.  400;  Shollenberger  v.  Brinton 
(1866)  52  Pa.  St.  (2  P.  F.  Smith)  9; 
Johnson  v.  Ivey  (1867)  44  Tenn.  (4 
Cold.)  608,  94  Am.  Dec.  206.  CON- 
TRA, see  Hepburn  v.  Griswold  (1869) 
75  U.  S.  (8  Wall.)  603,  19  L.  Ed.  513; 
Griswold  v.  Hepburn  (1865)  63  Ky. 
(2  Duv.)  20;  Martin  v.  Martin  (1870) 
20  N.  J.  Eq.  (5  C.  B.  Green)  421; 
Meyer  v.  Roosevelt  (N.  Y.  1862)  25 
How.  Prac.  97. 

Congress  may  restrain  the  circulation 
of  notes  not  issued  under  its  own  au- 
thority. Veazie  Bank  v.  Fenno  (1869) 
8  Wall.  533,  540,  19  L.  Ed.  482. 

The  authority  to  coin  money  and  reg- 
ulate its  value  does  not  prohibit  Con- 
gress ffom  establishing  a  paper  cur- 
rency and  making  it  a  legal  tender. 
The  Legal  Tender  Cases  (1870)  12 
Wall.  457,  536,  20  L.  Ed.  287. 

Congress  may  make  the  treasury 
notes  of  the  United  States  a  legal  ten- 
der in  payment  of  private  debts  in 
time  of  peace  as  well  as  in  time  of 
war,  and  Act  May  31,  1878,  c.  146, 
enacting  that  notes  of  the  United  States 
issued  during  the  rebellion,  shall  be 
reissued  and  kept  in  circulation,  is  val- 
id. Legal  Tender  Cases  (1884)  4  Sup. 
Ct  122,  131,  110  U.  S.  421,  28  L.  Ed. 
204. 

The  right  and  power  of  congress  to 
coin  money  and  regulate  its  value  does 
not  include  the  power  to  compel  per- 


sons to  take  paper  money  in  discharge 
of  a  contract.  Meyer  v.  Roosevelt  (N. 
Y.  1862)  25  How.  Prac.  97. 

If  congress  had  the  power  to  create 
paper  currency  and  to  make  laws  en- 
abling it  to  pass  for  money,  which,  in 
effect,  deprived  city  railroads  of  the 
fares  of  five  cents  in  specie  which  they 
were  authorised  to  charge,  Act  1864, 
authorizing  such  companies  to  add  an 
extra  cent  to  their  fares,  is  constitu- 
tional. Moneypenny  v.  Sixth  Ave.  R. 
Co.  (1865)  30  N.  Y.  Super.  Ct  (T 
Rob.)  328,  35  How.  Prac.  452. 

See,  also,  notes  under  clause  2,  ante. 

Weights  and  measures.— A  state  has 
the  right  to  regulate  weights  and  meas- 
ures, until  congress  exercises  its  power 
over  the  subject.  Higgins  v.  California 
Petroleum  &  Asphalt  Co.  (1898)  55 
Pac.  155,  122  CaL  373;  Harris  v.  Rut- 
ledge  (1866)  19  Iowa,  388,  87  Am.  Dec 
441;  Caldwell  v.  Dawson  (1862)  4 
Mete.  (Ky.)  123;  Commonwealth  v. 
Gussman  (1913)  102  N.  E.  342,  215 
Mass.  349;  Weaver  v.  Fegely  (1857) 
29  Pa.  (5  Casey)  27,  70  Am.  Dec.  151. 
CONTRA,  The  Miantinomi  (C.  C. 
1855)   Fed.  Cas.  No.  9,521. 

Cited    without    definite    application, 

Hepburn  v.  Griswold  (1869)  8  Wall. 
603,  616,  19  L.  Ed.  513;  Rae  v.  Home- 
stead Loan  &  Guaranty  Co.  (1899)  20 
Sup.  Ct.  341,  343,  176  U.  S.  121,  44 
L.  Ed.  398;  Ceballos  v.  V.  S.  (1906) 
146  Fed.  380,  76  C.  O.  A.  652;  U.  S. 
v.  Boak  Fish  Co.  (C.  C.  1906)  146 
Fed.  104. 


•To  provide  for  the  Punishment  of  counterfeiting  the  Securities 
and  current  Coin  of  the  United  States; 


Notes  of  Decision* 


Counterfeiting  in  general.— The  same 
act  of  counterfeiting  may  be  punisha- 
ble under  the  laws  of  the  state  as  well 
as  of  the  United  States.  Sexton  v. 
California  (1903)  23  Sup.  Ct.  543,  544, 
189  U.  S.  319,  47  L.  Ed.  833. 

Counterfeiting  the  securities  of  a 
foreign  nation  is  an  offense  against  the 
"law  of  nations,"  within  the  meaning 
of  clause  10,  post,  giving  congress  pow- 
er to  punish  such  offenses.  U.  S.  v. 
White  (C.  C.  1886)  27  Fed.  200. 

The  states  can  exercise  jurisdiction 
over  the  offense  of  counterfeiting  the 
current  coin  of  the  United  States. 
Chess  v.  State  (Ind.  1822)  1  Blackf. 
198;  Dashing  v.  Same  (1881)  78  Ind. 
357;  State  v.  McPherson  (1859)  9 
Iowa,  53;  Harlan  v.  People  (Mich. 
1843)  1  Doug.  207;  State  v.  Antonio 
(S.  C.  1816)  Tread.  Const  776;  Size- 
more  v.  State  (1859)  40  Tenn.  (3 
Head)  26;  Martin  v.  State  (1885)  18 
Tex.  App.  224.  CONTRA,  see  Rouse 
v.  State  (1848)  4  Ga.  136;  Mattison  v. 
State  (1834)  3  Mo.  421  (but  see  In  re 
Truman  [1869]  44  Mo.  181);  State  v. 
Brown  (1867)  2  Or.  221. 

Section  78  of  the  California  act  con- 


cerning crimes  and  punishments,  which 
provides  for  the  punishment  of  persons 
engaged  in  counterfeiting  money,  etc.,. 
held  not  to  be  in  conflict  with  this 
clause.  People  v.  White  (1867)  34 
Cal.  183. 

.  The  states  and  territories  of  the  Un- 
ion may  punish  the  forgery  of  bank 
notes  of  the  United  States  Bank.  The 
fact  that  Congress  has  passed  an  act 
for  the  same  purpose  does  not  render 
the  exercise  of  that  power  by  the 
states  unconstitutional.  Territory  v. 
Ross  (La.  1810)  1  Mart.  (O.  S.)  147, 
5  Am.  Dec.  705. 

A  state  has  jurisdiction  to  punish  the 
offense  of  counterfeiting  foreign  coin 
circulating  as  money  in  that  state,  and 
it  is  not  merely  an  offense  against  the 
United  States.  Sutton  v.  State  (1839) 
9  Ohio  (9  Ham.)  133;  State  v.  Antonio 
(S.  C.  1816)  3  Brev.  562. 

Passing  counterfeit.— This  clause  ex. 
tends  to  the  passing  of  counterfeit  coin 
and  securities  as  well  as  to  counterfeit- 
ing them.  Ex  parte  Houghton  (D.  C. 
1881)  7  Fed.  657,  658;  Id.,  8  Fed.  897. 

The  power  conferred  on  congress  by 
this  clause  does  not  prevent  a  state- 
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from  passing  a  law  to  punish  the  of- 
fense of  circulating  counterfeit  coin  of 
the  United  States.  Fox  v.  Ohio  (1847) 
5  How.  410,  433,  12  L.  Ed.  213;  State 
v.  Moore  (1856)  6  Ind.  436.  See,  also, 
State  v.  Adams  (1836)  4  Blackf.  (Ind.) 
146;  Donnell  v.  State  (1852)  8  Ind. 
480. 

The  act  providing  for  the  punishment 
of  persons  bringing  into  the  United 
States,  with  intent  to  pass,  any  false, 
forged,  or  counterfeited  coin,  and  for 
the  punishment  of  persons  passing  any 
such  coin,  is  within  the  constitutional 
power  of  Congress  to  enact.  U.  S.  v. 
Marigold  (1850)  9  How.  560,  567,  13 
L.  Ed.  257. 

Whether  congress  has  power  to  pro- 
vide for  the  punishment  of  the  offense 
of  passing  counterfeit  coin,  qutere. 
Campbell  v.  U.   S.   (D.  O.  1847)   Fed. 

Cas.  No.  2,373;    U.  S.  v.  (D.  0. 

1849)  Fed.  Cas.  No.  14,414. 

An  indictment  lies,  under  Act  S.  0. 
1736,  for  uttering  and  publishing  bills 
of  the  Branch  Bank  of  the  United 
States,  although  the  same  offense  is 
punishable  by  the  laws  of  the  federal 
government.  State  v.  Pitman  (S.  C. 
1801)  1  Brev.  32,  2  Am.  Dec.  645. 

Though  one  charged  with  passing  a 
counterfeit  bill  of  the  Bank  of  the 
United  States  is  indictable  in  the  courts 
of  the  United  States,  he  is  also  indicta- 
ble in  Virginia  for  an  offense  against  the 
laws  of  that  state.  Hendrick's  Case 
(Va.  1834)  5  Leigh,  707. 

See,  also,  note  post  as  to  "Jurisdic- 
tion of  state  courts." 

Possession  ef  tools  or  implements  for 
counterfeiting.— See  note  post  as  to 
"Jurisdiction  of  state  courts." 

Under  Pen.  Code  Cal.  §  480,  punish- 
ing one  having  in  his  possession  any- 
thing employed  in  counterfeiting  bank 
notes  or  bills,  state  courts  have  juris- 
diction of  a  prosecution  for  having  pos- 
session of  tools  for  counterfeiting 
notes  of  the  Bank  of  England,  though 
the  offense  is  also  punishable  under  the 
federal  statute.  People  v.  McDonnell 
(1889)  80  Cal.  285,  22  Pac.  190,  13 
Am.  St  Rep.  159. 

The  offense  of  having  Implements  for 
counterfeiting  is  not  included  in  that 
of  counterfeiting  United  States  coin, 
and  is  cognizable  by  the  state  legisla- 
tures, and  within  the  jurisdiction  of  the 
state  courts.  State  v.  Brown  (1867) 
2  Or.  221. 

Punishment  of  other  offenses.— The 

expression  of  the  power  to  punish  coun- 
terfeiting does  not  deprive  Congress  of 
the  right  to  punish  other  crimes.  The 
Legal  Tender  Cases  (1870)  12  Wall. 
457,  535,  20  L.  Ed.  287. 

Jurisdiction  of  state  courts.— Judi- 
ciary Act  1789,  8  11,  provides  for  the 
exclusive  cognizance  by  the  United 
States  courts  of  all  offenses  against  the 
laws  of  the  United  States,  unless  such 
laws  otherwise  direct.  Act  1825,  §  20 
(R.  S.  8  5457;  Comp.  St.  $  10333),  and 
section  26   (R.  S.  |  5328;    Comp.  St 
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|  10600),  providing  for  the  punishment 
of  the  counterfeiting  of  coin,  declare 
that  "nothing  in  this  act  shall  be  con- 
strued to  deprive  the  courts  of  the  indi- 
vidual states  of  jurisdiction  of  the  laws 
of  the  several  states  over  offenses  made 
punishable  by  this  act."  Held,  that  the 
state  courts  have  power  to  punish 
counterfeiting  under  the  state  statutes. 
Ex  parte  Geialer  (C.  C.  1882)  50  Fed. 
411. 

The  state  courts  have  power  to  pun- 
ish counterfeiting  under  the  state  stat- 
utes.   Id. 

A  state  court  has  no  jurisdiction  over 
the  offense  of  passing  counterfeit  na- 
tional bank  notes  with  knowledge  of 
their  character.  Ex  parte  Houghton 
(D.  G.  1881)  7  Fed.  657;  Id.,  8  Fed. 
897. 

The  courts  of  Indiana  have  jurisdic- 
tion of  the  offense  of  retaining  in  pos- 
session apparatus  made  use  bf  in  coun- 
terfeiting gold  or  silver  coin  of  the 
United  States  current  within  the  state. 
Snoddy  v.  Howard  (1875)  51  Ind.  411, 
19  Am.  Rep.  738. 

The  courts  of  Massachusetts  have 
jurisdiction  of  the  offense  of  having 
false  money,  counterfeited  in  the  simil- 
itude of  any  gold  or  silver  coin  current 
by  law  or  usage  within  the  state,  know- 
ing the  same  to  be  false  and  counter- 
feit, and  with  intent  to  utter  or  pass' 
the  same  as  true.  Commonwealth  v. 
Fuller  (1844)  49  Mass.  (8  Mete)  313, 
41  Am.  Dee.  509. 

Jurisdiction  of  the  federal  courts  over 
offenses  against  the  laws  of  Congress 
punishing  counterfeiting  United  States 
coin  is  not  exclusive  of  the  jurisdic- 
tion of  state  courts  over  the  same  of- 
fenses under  state  laws.  Harlan  v. 
People  (Mich,  1843)  1  Doug.  207. 

Passing  a  forged  United  States  treas- 
ury note  may  be  an  offense  against  the 
laws  of  the  state  in  which  it  is  com- 
mitted, as  well  as  against  the  United 
States.  Congress  might,  perhaps,  by 
appropriate  legislation,  render  the  ju- 
risdiction of  the  national  courts  exclu- 
sive; but,  as  it  does  not  appear  to  have 
done  so,  the  jurisdiction  of  the  state 
courts  is  not  suspended.  In  re  Truman 
(1869)  44  Mo.  181. 

Act  Pa.  Jan.  7,  1867,  revising  and 
amending  the  penal  laws  of  Pennsyl- 
vania, so  as  to  punish  frauds  on  the  na- 
tional currency,  is  unconstitutional  in 
so  far  as  it  undertakes  to  confer  juris- 
diction on  the  Btate  courts  to  punish 
the  offense  of  passing  altered  national 
currency;  such  jurisdiction  being  vest- 
ed exclusively  in  the  United  States 
courts.  Commonwealth  v.  Dale  (1887) 
3  Pa.  Co.  Ct.  R.  30. 

The  state  court?  have  jurisdiction  to 
punish  the  uttering  and  publishing  of 
counterfeit  bills  and  notes  of  the  Bank 
of  the  United  States,  as  well  as  to  all 
other  counterfeits  of  the  currency  of 
the  state.  State  v.  Tutt  (S.  O.  1830)  2 
Bailey,  44,  21  Am.  Dec.  508. 

The  state  courts  have  jurisdiction  of 
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the  offense  of  counterfeiting.  Stroube 
v.  State  (1899)  51  S.  W.  857,  40  Tex. 
Cr.  R.  581. 

Under  Code  Va.  c.  193,  §  3,  punish- 
ing the  uttering  of  a  forged  note  or  bill 
of  a  banking  company,  with  knowledge 
thereof,  the  courts  of  that  state  had 


jurisdiction  of  an  attempt  to  pass  a 
counterfeit  national  bank  note,  though 
tbe  same  is  also  an  offense  under  an  act 
of  congress.  Jett  v. '  Commonwealth 
(Va.  1867)  18  Grat.  933. 

Cited    without    definite    application, 
U.  S.  v.  Yates  (D.  C.  1881)  6  Fed.  861. 


1  To  establish  Post  Offices  and  post  Roads ; 
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Unauthorized  opening  of  letters. 
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Post    roads— Establishment    in    general. 
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affecting  state  control. 

Application  of  fifth  amendment. 

— -   Navigable  waters. 

Bridges. 

Use  by  telegraph  companies. 

Taxation  by  state. 


I.  Effect  of  olause  in  generals— The 

constitutional  power  of  congress  to  es- 
tablish post  offices  and  post  roads  em- 
braces the  regulation  of  the  entire  pos- 
tal system,  and  includes  as  a  necessary 
incident  the  right  to  determine  what 
may  be  carried  in  the  mails,  and  what 
shall  not  be,  and  to  impose  penalties 
for  the  violation  of  its  regulations  to  be 
enforced,  through  the  courts.  In  re 
Jackson  (1877)  96  U.  8.  727,  24  L.  Ed. 
877;  Weeber  v.  U.  S.  (C.  O.  1894)  62 
Fed.  740,  741;  American  School  of 
Magnetic  Healing  v.  McAnnulty  (0.  O. 
1900)  102  Fed.  565,  566  (reversed 
[1902]  23  Sup.  Ct.  33,  187  U.  S.  94,  47 
L.  Ed.  90) ;  Lewis  Pub.  Co.  v.  Wyman 
(C.  C.  1907)  152  Fed.  787;  U.  S.  v. 
Loring  (D.  C.  1884)  91  Fed.  881,  882. 

The  power  granted  by  this  clause  is 
not  confined  to  the  postal  service  known 
and  in  use  when  the  constitution  was 
adopted,  but  it  keeps  pace  with  the 
progress  of  the  country,  and  adapts  it- 
self to  the  new  developments  of  time 
and  circumstances.  It  was  intended  for 
the  government  of  the  business  to  which 
it  relates,  at  all  times  and  under  all  cir- 
cumstances, and  it  is  not  only  the  right, 
but  it  is  the  duty,  of  congress  to  see  to 
it  that  the  transmission  of  intelligence 
is  not  obstructed  or  unnecessarily  in- 
cumbered by  state  legislation.  Pensa- 
cola  Teleg.  Co.  v.  Western  XL  Teleg. 
Co.  (1877)  96  U.  S.  1,  9,  24  L.  Ed. 
708. 

This  clause  authorizes  not  merely  des- 
ignation of  mail  routes,  and  officers  for 


receiving  letters  and  other  documents 
to  be  distributed  or  forwarded,  but 
carriage  of  mail,  and  all  measures  nec- 
essary to  secure  its  safe  and  speedy 
transit,  and  prompt  delivery  of  its  con- 
tents, and  the  validity  of  legislation 
prescribing  what  shall  be  carried,  and 
its  weight  and  form,  and  charges  there- 
for, is  unquestioned.  Ex  parte  Jack- 
son (1877)  96  U.  S.  727,  732,  24  L.  Ed. 
877. 

Under  the  power  of  Congress  to  regu- 
late the  entire  postal  system  of  the 
country,  it  may  prescribe  what  shall  be 
carried  in  the  mails  and  what  shall  be 
excluded.  It  may  also  prescribe  the 
size,  weight,  shape,  and  character  of 
the  contents  of  every  mailable  package, 
limit  the  superscription,  and  declare  a 
violation  of  its  regulations  a  public  of- 
fense, and  fix  punishment  therefor. 
Warren  v.  U.  S.  (1910)  183  Fed.  718, 
106  O.  O.  A.  156,  33  L.  R.  A.  (N.  S.) 
800. 

The  power  exercised  by  the  federal 
government  to  establish  a  postal  system 
is  exclusive  of  the  power  of  the  several 
states  to  establish  any  postal  system, 
and  as  a  monopoly  excludes  all  private 
individuals  from  establishing  competing 
or  postal  systems.  As  an  incident  to 
this  power,  Congress  may  designate 
what  matters  may  be  carried  through 
the  mails,  and  how,  and  may  exclude 
from  the  mails  that  which  is  immoral 
or  injurious  to  morals.  Hoover  v.  Mc- 
Chesney  (C.  C.  1897)  81  Fed.  472,  478. 

2.  Postal  conventions.— The  power  of 
Congress  to  authorize  tbe  Postmaster 
General  to  conclude  conventions  with 
foreign  governments  may  be  derived 
from  this  clause.  (1890)  19  Op.  Atty. 
Gen.  513. 

3.  Post  offices— Establishment  In  gen- 
eral.—The  government's  mere  occupa- 
tion of  a  rented  building  on  a  post  road 
for  a  post  office  did  not  constitute  the 
establishment  of  a  post  office  in  the 
sense  of  accomplishing  of  itself  any 
appropriation  or  dedication  of  the  site 
selected  to  public  use,  or  any  interfer- 
ence with  existing  rights  therein.  U. 
S.  v.  Boston  Elevated  Ry.  Co.  (C.  C. 
1910)  176  Fed.  963. 

Where  a  place  has  been  designated 
where  mail  shall  be  received  and  de- 
livered, there  is  a  pest  office,  over 
which  a  postmaster  may  be  appointed, 
and  the  post  office  continues  until  it  is 
discontinued.     Id. 

4.  —  Discontinuance  of  post  offices 
established.— Congress  has  power  to 
discontinue  poet  offices  established  by 
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it,  and  such  power  may  be  conferred 
on  the  Postmaster  General.  Ware  v. 
U.  S.  (1866)  71  U.  S.  (4  Wall)  617, 
632,  18  L.  Ed.  380. 

5.  —  Post  office  sites*— Power  to 
establish  post  offices  includes  author- 
ity to  obtain  sites  therefor  by  con- 
demnation proceedings.  Kohl  v.  U.  S. 
(1875)  91  U.  S.  367,  372,  23  L.  Ed. 
449. 

The  constitution  gives  congress  •  au- 
thority to  condemn  lands  situated  in  a 
state  for  use  as  a  post-office  site.  U. 
S.  v.  Inlots  (C.  C.  1873)  Fed.  Cas.  No. 
15,441. 

See,  also,  notes  under  clauses  17  and 
18,  post 

6.  —  Punishment  of  breaking  and 
entering.— R.  S.  |  5478  (Comp.  St.  § 
10362),  the  object  of  which  is  to  se- 
cure the  buildings  used  for  the  postal 
service  from  felonious  entry  with  a 
criminal  intent  defined  in  the  statute, 
is  within  the  powers  granted  to  con- 
gress. Considine  ▼.  U.  S.  (1901)  112 
Fed.  342,  50  C.  C.  A.  272,  writ  of  cer- 
tiorari denied  (1902)  22  Sup.  Gt  938, 
184  U.  S.  699,  46  L.  Ed.  765. 

R.  S.  §  5478  (Comp.  St.  §  10362),  re- 
lating to  breaking  and  entering  post  of- 
fices, was  enacted  in  pursuance  of  these 
constitutional  provisions.  U.  S.  v. 
Campbell  (C.  C.  1883)  16  Fed.  233, 
234. 

The  power  to  enact  a  statute  making 
i{  a  criminal  offense  to  break  into  any 
post  office  is  conferred  on  Congress  by 
this  section.  U.  S.  v.  Martin  (C.  C. 
1905)  140  Fed.  256. 

7.  Transmission  and  delivery  of  malls 
—In  gen eraid— That  which  promotes  a 
public  convenience  and  provides  for  the 
transfer  of  money  by  mail  is  a  proper 
exercise  of  the  power  conferred  by  this 
provision.  Bolognesi  v.  U.  S.  (1911) 
189  Fed.  335,  111  C.  C.  A.  67,  36  L. 
R.  A.  (N.  S.)  143,  certiorari  denied 
(1911)  32  Sup.  Ct  525,  223  U.  S.  726, 
56  L.  Ed.  632. 

After  the  voluntary  termination  of 
the  custody  of  a  letter  by  the  post  of- 
fice or  its  agents,  the  rights  of  the 
proprietor  are  under  the  protection  of 
the  local  law,  and  not  that  of  the  Unit- 
ed States;  and  there  is  no  difference 
in  the  dominion  of  the  postal  laws  over 
a  letter  before  that  custody  has  com- 
menced and  after  it  has  ended.  U.  S. 
v.  Dauphin  (C.  C.  1884)  20  Fed.  625. 

Congress  has  power  to  confer  author- 
ity on  the  postmaster  general  to  forbid 
delivery  of  registered  letters  or  pay- 
ment of  money  orders  to  a  citizen  or 
corporation  found  by  him  to  be  using 
the  mails  for  fraudulent  purposes,  but 
not  to  deprive  them  of  the  ordinary 
use  of  the  mails.  Fairfield  Floral  Co. 
v.  Bradbury  (C.  C.  1898)  89  Fed.  393. 

This  clause  authorizes  all  measures 
necessary  to  secure  the  safe  and  speedy 
transmission  of  the  mails  and  a  prompt 
delivery  of  their  contents,  and  also 
grants  power  to  prescribe  what  shall 
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be  carried  and  what  shall  be  excluded. 
U.  S.  t.  Musgrave  (D.  C.  1906)  160 
Fed.  700. 

The  government  of  the  United  States 
in  the  carriage  and  delivery  of  the  mails 
i*  engaged  in  the  discharge  of  a  govern- 
mental function.  Barker  v.  Chicago, 
P.  &  St.  L.  Ry.  Co.  (1910)  90  N.  E. 
1057,  243  I1L  482. 

8.  —  Parcels.— While  Congress  has 
full  constitutional  power  to  reserve  to 
the  postal  department  a  monopoly  of 
the  business  of  receiving,  transmitting, 
and  delivering  mails,  it  has  never  at- 
tempted to  extend  its  monopoly  to  the 
transportation  of  merchandise  in  par- 
cels weighing  less  than  four  pounds, 
nor  to  prohibit  private  express  com- 
panies making  regular  trips  over  es- 
tablished post  routes  from  engaging  in 
the  business  of  carrying  such  parcels  for 
hire.  Williams  v.  Wells  Fargo  &  Co. 
Express  (1910)  177  Fed.  352,  101  C. 
C.  A.  328,  35  I*  R.  A.  (N.  S.)  1034, 
21  Ann.  Cas.  699. 

9.  — —  Newspapers  and  periodicals.— 
Congress,  in  the  interest  of  the  dis- 
semination of  current  intelligence,  may 
so  legislate  as  to  the  mails,  by  classifi- 
cation or  otherwise,  as  to  favor  the 
widespread  circulation  of  newspapers, 
periodicals,  etc.,  even  though  the  leg- 
islation on  that  subject,  when  consider- 
ed intrinsically,  discriminates  against 
the  public,  and  in  favor  of  such  publi- 
cations and  their  publishers.  Lewis 
Publishing  Co.  v.  Morgan  (1913)  33 
Sup.  Ct  867,  229  U.  S.  288,  57  L.  Ed. 
119(1. 

10.  —  Steamships^— A  corporation, 
under  the  statute  of  New  York,  cannot 
claim  exemption  from  state  taxation 
on  its  capital  stock,  upon  the  ground 
that  the  whole  amount  is  invested  in 
steamships  engaged  in  foreign  com- 
merce, and  in  carrying  the  mails  under 
contract  with  the  United  States.  Peo- 
ple v.  Commissioners  of  Taxes  and  As- 
sessments of  City  and  County  of  New 
York   (N.  Y.  1866)  48  Barb.  157. 

II. Mali    trains.— Rev.    St    HL 

1889,  c.  114,  8  88,  providing  that  all 
regular  passenger  trains  shall  stop  a 
sufficient  length  of  time  at  the  railroad 
stations  and  county  seats  to  receive 
and  let  off  passengers  with  safety,  as 
construed  by  the  state  supreme  court, 
requiring  a  fast-mail  train,  carrying 
interstate  passengers  and  the  United 
States  mail  from  Chicago  to  places 
south  of  the  Ohio  river,  over  an  in- 
terstate highway  established  by  author- 
ity of  congress,  to  turn  aside  from  the 
direct  interstate  route,  and  run  to  the 
station  in  Cairo,  three  miles  and  a 
half  away  from  that  route,  and  back 
again,  in  order  to  receive  and  discharge 
passengers  at  that  station,  for  the  in- 
terstate travel  to  and  from  which  the 
railroad  company  furnishes  other  and 
ample  accommodation,  is  an  unconsti- 
tutional obstruction  of  the  passage  of 
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the  mails.  Illinois  Gent  R.  Go.  v. 
State  of  Illinois  (1896)  16  Sun.  43t 
1606,  163  U.  S.  142,  41  L.  Ed.  107. 

A  state  statute  which  unnecessarily 
interferes  with  the  speedy  and  unin- 
terrupted carriage  of  the  mails  can- 
not be  considered  a  reasonable  police 
regulation.    Id. 

Act  Minn.  March  31,  1893  (Laws 
1893,  c.  60),  requiring  every  regular 
passenger  train  running  wholly  with- 
in the  state  to  stop  at  county  seats  to 
take  on  and  discharge  passengers,  is 
not  an  unconstitutional  interference 
with  the  transportation  of  the  mails. 
Gladson  v.  Minnesota  (1897)  17  Sup. 
Ct  627,  628,  166  U.  S.  427,  41  L.  Ed. 
1064. 

The  power  of  Congress  to  establish 
post  offices  and  post  roads  is  not  in- 
fringed by  Act  Pa.  April  4,  1868,  un- 
der which  a  railway  postal  clerk,  in- 
jured in  the  course  of  his  employ- 
ment, can  have  no  greater  rights 
against  the  railway  company  than  if 
he  were  an  employe*.  Martin  v.  Pitts- 
burg &  L.  E.  R.  Co.  (1906)  27  Sup. 
Ct  100,  101,  203  U.  S.  284,  51  L.  Ed. 
184,  8  Ann.  Cas.  87,  affirming  judg- 
ment (1905)  76  N.  E.  1129,  72  Ohio 
St  659.  ' 

Under  its  power  to  regulate  inter- 
state commerce,  establish  post  roads, 
and  provide  for  the  transportation  of 
troops  and  munitions  of  war,  Congress 
has  power  to  charter  a  corporation  to 
operate  an  interstate  railroad  and  en- 
gage in  the  general  business  of  a 
common  carrier  for  its  own  purposes 
in  addition  to  serving  the  government 
Mercantile  Trust  Co.  v.  Texas  &  P. 
Ry.  Co.  (O.  O.  1908)  216  Fed.  225. 

This  clause  did  not  prohibit  or  ab- 
rogate the  right  of  the  state  to  pass 
Acts  Ind.  1907,  c.  11,  specifying  the 
number  of  employes  to  be  carried  on 
trains  operated  through  the  state  in 
the  reasonable  exercise  of  the  state's 
police  power  when  applied  to  mail 
trains.  Pittsburgh,  C,  C.  &  St  L.  Ry. 
Co.  v.  State  (1909)  87  N.  E.  1034, 
172  Ind.  147.     # 

12.  —  Obstruction.  —  Under  the 
powers  given  to  congress  by  this  clause, 
the  national  government  may  remove 
all  obstructions  to  interstate  commerce 
and  the  transportation  of  the  mails, 
either  by  force  operating  through  the 
executive,  or  by  process  emanating 
from  the  courts. ,  In  re  Debs  (1895) 
15  Sup.  Ct  900,  158  U.  S.  564,  39  L. 
Ed.  1092. 

Congress  had  authority  to  enact  R.  S. 
§  3995  (Comp.  St  §  10371),  punish- 
ing any  person  who  knowingly  and  will- 
fully obstructs  the  passage  of  mail, 
or  any  carriage,  horse,  driver,  or  car- 
rier carrying  the  same.  U.  S.  v.  Sears 
(D.  O.  1893)  55  Fed.  268,  270. 

13.  —  Theft  and  robbery.— Under 
this  authority  Congress  may  punish 
theft   of    letters    and   mail   robberies. 


The  Legal  Tender  Cases  (1870)  12 
Wall.  457,  537,  20  L.  Ed.  287;  U.  S.  v. 
Saunders  (D.  C.  1896)  77  Fed.  170. 

Congress  has  ample  power  to  pro- 
tect the  mails  of  the  United  States 
from  the  time  the  same  is  received  by 
the  postal  authorities  until  possession 
thereof  is  surrendered  voluntarily  and 
rightfully  to  the  party  entitled  to  re- 
ceive the  same,  and  R.  S.  f  3892 
(Comp.  St.  §  10364),  is  within  the 
power  of  Congress.  U.  S.  v.  Bulling- 
ton  (C.  C.  1908)  170  Fed.  121. 

Beyond  the  protection  of  the  mail 
while  discharging  the  functions  of  post- 
al service  with  respect  to  it  the  fed- 
eral government  has  no  rightful  power 
or  legal  concern.  Its  right  to  impose 
any  penalties  is  an  incident  to  its  pow- 
er to  establish  post  offices  and  post 
roads,  and  in  discharge  of  this  function 
to  protect  the  correspondence  from 
the  depredations  of  its  own  employe's, 
as  well  as  the  unlawful  aggressions  of 
others.  U.  S.  v.  Safford  (D.  C.  1895) 
66  Fed.  942,  946.  See,  also,  Houston 
v.  Moore  (1820)  18  U.  S.  (5  Wheat) 
1,  34,  5  L.  Ed.  19. 

14.  —  Unauthorized  opening  of  let- 
ters.-R  S.  |  3892  (Comp.  St.  §  10364), 
making  it  an  offense  to  open  the  let- 
ters of  another  with  intent  to  pry  into 
his  business  and  secrets,  is  constitu- 
tional. U.  S.  v.  McCready  (C.  O.  1882) 
11  Fed.  225. 

15. Punishment  of  orlmo  com- 
mitted through  mails.— A  state  may 
punish  for  a  crime  committed  through 
the  mails  as  a  medium,  without  in 
any  sense  impinging  the  right  of  the 
national  government  to  control  the 
mails.  Rose  v.  State  (1908)  62  S.  E. 
117,  4  Ga.  App.  588. 

16.  —  Exclusion  of  matter  from  the 
malls.— See  note  ante  as  to  "Effect  of 
clause   in   general." 

It  is  the  constitutional  province  of 
Congress  to  protect  the  mail  against 
the  transmission  of  letters,  postal 
cards,  circulars,  or  other  mail  matter 
concerning  enterprises  deemed  improp- 
er. U.  S.  v.  Politeer  (D.  C.  1893)  59 
Fed.  273,  275;  U.  S.  v.  74  Cases  of 
Grape  Juice  (D.  O.  1910)  181  Fed. 
629;  Public  Clearing  House  v.  Ooyne 
(1904)  24  Sup.  Ct.  789,  194  U.  S.  497, 
48  L.  Ed.  1092. 

Congress  may  confer  authority  on  the 
Postmaster  General  to  direct  a  post- 
master to  refuse  delivery  of  register- 
ed letters  or  payment  of  money  orders 
to  a  person  or  corporation  engaged  in 
conducting  a  lottery.  Enterprise  Sav. 
Ass'n  v.  Zumstein  (1895)  67  Fed.  1000, 
15  C.  C.  A.  153,  affirming  decree  (C. 
C.  1894)  64  Fed.  837;  Hoover  v.  Mc- 
Chesney  (C.  C.  1897)  81  Fed.  472; 
Public  Clearing  House  v.  Coyne  (C.  C. 
1903)  121  Fed.  927  (affirmed  [1904] 
24  Sup.  Ct  789,  194  U.  S.  497,  48  L. 
Ed.  1092);  (1881)  17  Op.  Atty.  Gen. 
77;   In  re  Jackson  (G.  C.  1877)   Fed. 
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Cas.  No.  7,124.  Or  to  prevent  the 
mails  being  used  as  a  medium  to  dis- 
seminate printed  matter  which,  on 
grounds  of  public  policy,  has  been  de- 
clared nonmailable.  Missouri  Drug  Go. 
v.  Wyman  (C,  C.  1904)  129  Ted.  623. 
The  grant  carried  with  it  all  the  pow- 
ers necessary  to  make  the  grant  ef- 
fective, including  the  power  to  forbid 
the  use  of  the  mails  to  carry  matter 
used  In  the  dissemination  of  crime  or 
immorality;  no  distinction  can  be  made 
between  mala  in  se  and  mala  prohibita, 
and  the  question  as  to  what  shall  be  ex- 
cluded must  be  left  to  congress,  in  the 
exercise  of  a  sound  discretion.  Ex 
parte  Rapier  (1892)  12  Sup.  Ct  374, 
143  U.  S.  110,  36  L.  Ed.  93. 

The  unrestricted  use  of  the  mails  it 
not  one  of  the  fundamental  rights  guar- 
anteed by  the  Constitution.  Warren  v. 
U.  8.  (1910)  183  Fed.  718,  106  C.  O. 
A.  156,  33  L.  R.  A.  (N.  S.)  800. 

Oomp.  St  §  10381,  making  obscene, 
lewd,  lascivious,  or  filthy  matter  non- 
mailable and  prescribing  the  punish- 
ment for  depositing  such  matter  for 
mailing  or  delivery,  is  a  valid  exer- 
cise of  the  power  to  establish  a  postal 
system.  Coomer  v.  U.  S.  (1914)  213 
Fed.  1,  129  C.  C.  A.  617. 

The  acts  of  September  29,  1890  (26 
Stat  466),  and  March  2,  1895  (28 
Stat  964),  for  the  suppression  of  lot- 
teries, are  constitutional  and  empower 
the  Postmaster  General  to  deny  all 
mail  facilities  to  those  engaged  in  any 
of  the  classes  of  business  described 
therein.  (1896)  21  Op.  Atty.  Gen. 
313,  314. 

Congress  has  full  power  under  the 
Constitution  to  exclude  from  the  mails 
a  publication  which  counsels  the  com- 
mission of  murder,  arson,  riot,  or  trea- 
son, and  to  make  the  use,  or  the  at- 
tempted use,  of  the  mails  for  the  trans- 
mission of  such  writings  a  crime 
against  the  United  States.  (1908)  26 
Op.  Atty.  Gen.  555. 

17.  Post  roads— Establishment  In  gon- 
erai.— The  provision  for  establishment 
of  post  roads  means  such  roads  as  are 
laid  out  by  the  authority  of  the  state. 
Cleveland,  P.  &  A.  R.  Co.  v.  Frank- 
lin Canal  Co.  (C.  O.  1853)  Fed.  Cas. 
No.  2,890. 

18.  —  Grant  of  rights  In  publlo 
lands    as    affecting    state    control.— A 

railway  company  cannot  claim  immuni- 
ty from  state  regulation  in  respect  to 
rates  because  its  right  of  way  was 
granted  by  the  government,  which  de- 
clared it  to  be  a  post  and  military  route* 
and  national  highway  for  governmental 
service.  St.  Louis  &  S.  F.  Ry.  Co.  v. 
Gill  (1891)  54  Ark.  101,  15  S.  W.  18, 
11  L.  R.  A.  452. 

The  fact  that  congress  has  aided 
several  states  by  the  donation  of  public 
lands  for  the  construction  of  railroads, 
which  eventually  form  one  continuous 
line,  and  carry  the  mail  from  one  state 
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to  another,  does  not  relieve  the  com- 
panies operating  such  roads  from  the 
control  of  the  states  under  whose  laws 
they  are  respectively  organised,  even 
in  regard  to  the  trains  carrying  the 
mail  from  state  to  state.  Illinois  Cent 
R.  Co.  v.  People  (1892)  143  111.  434, 
33  N.  E.  173,  19  L.  R.  A.  119. 

19.  —  Application  of  fifth  amend- 
ment—The power  of  congress  to  es- 
tablish post  roads  and  to  make  all  laws 
necessary  to  carry  the  power  into  ef- 
fect, is  subject  to  the  limitations  im- 
posed by  the  constitution  including  the 
fifth  amendment.  Postal  Telegraph 
Cable  Co.  v.  Southern  Ry.  Co.  (C.  a 
1898)  89  Fed.  190,  191. 

The  power  to  establish  post  roads 
was  given  to  enable  the  general  govern- 
ment to  make,  repair,  keep  open,  and 
improve  post  roads,  whenever  the  ex- 
ercise of  such  an  independent  nation- 
al power  should  be  deemed  proper  to 
effectuate  the  satisfactory  transporta- 
tion of  the  mail;  but  it  was  not  given 
to  authorize  congress  to  adopt  and  use 
state  roads  as  post  roads  without  com- 
pensation, if  any  should  be  just,  and 
should  be  demanded.  Dickey  v.  Mays- 
ville,  W.  P.  &  L.  Turnpike  Co.  (1838) 
37  Ky.  (7  Dana)  113. 

20.  —  Navigable  water**— The  pow- 
er of  Congress  over  navigable  streams 
within  a  state  is  limited  to  the  regula- 
tion of  commerce  and  establishing  post 
roads.  Woodruff  v.  North  Bloomfield 
Gravel-Min.  Co.  (O.  C.  1884)  18  Fed. 
753. 

The  rights  of  the  people  of  the  states 
to  the  navigable  waters  and  lands  there- 
under are  subject  to  lawful  regulation 
by  the  states,  subordinate  to  the  pow- 
ers of  Congress  as  to  post  roads,  etc. 
Broward  v.  Maboy  (1909)  50  So.  826, 
58  Fla.  398;  Ex  parte  Powell  (1915) 
70  So.  392,  70  Fla.  363. 

21.  —  Bridges.  — Whether  congress 
has  power  under  its  authority  to  estab- 
lish post  offices  and  post  roads,  to  legal- 
ize a  bridge  over  a  navigable  river,  not 
determined.  Pennsylvania  v.  Wheeling 
&  Belmont  Bridge  C*f  (1855)  18  How. 
421,  431,  15  L.  Ed.  435. 

Act  June  16,  1886,  authorizing  the 
S.  I.  Rapid  Transit  Co.,  a  New  York 
corporation,  and  the  B.  &  N.  Y.  R.  Co., 
a  New  Jersey  corporation,  or  either  of 
them,  to  construct  and  maintain  a  rail- 
road bridge  across  the  Staten  Island 
Sound,  known  as  "Arthur  Kile/'  and 
establishing  the  same  as  a  "post  road/' 
is  within  the  power  of  Congress.  Stock- 
ton v.  Baltimore  &  N.  Y.  R.  Co.  (C.  C. 
1887)  32  Fed.  9. 

22.  —  Use  by  telegraph  companies. 
—Congress  has  constitutional  power  to 
grant  to  telegraph  companies  organised 
under  state  laws  the  right  to  construct 
and  use  lines  of  telegraph  along  any  of 
the  post  roads  of  the  United  States. 
Pensacola  Tel.  Co.  v.  Western  Union 
TeL  Co.  (1877)  96  U.  &  1,  11,  24  L 
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Ed.  708;  Id.  (G.  0.  1875)  Fed.  Cas. 
No.  10,900. 

Under  the  powers  conferred  on  con- 
gress to  regulate  commerce  and  to  es- 
tablish post  offices  and  post  roads,  Act 
July  24,  1866,  securing  to  the  govern- 
ment the  use  of  telegraph  lines  for  pos- 
tal, military,  and  other  purposes,  so  far 
as  it  declares  that  the  erection  of  tele- 
graph lines  shall,  as  against  state  in- 
terference, be  free  to  all  who  accept  its 
terms,  is  a  constitutional  regulation  of 
commercial  intercourse  among  the 
states.    Id. 

Act  July  24,  1866  (incorporated  into 
R.  S.  §  5263  et  seq."  [Comp.  St  §  10072 
et  seq.]),  giving  the  right  to  operate  tel- 
egraph lines  on  the  military  and  post 
roads  of  the  United  States,  is  appropri- 
ate legislation  to  execute  the  powers  of 
Congress  over  the  postal  service.  Le- 
loup  v.  Port  of  Mobile  (1888)  8  Sup. 
Ot.  1380,  1382,  127  U.  S.  640,  32  L.  Ed. 
311. 

Whatever  franchise  or  right  a  tele- 
graph company  acquires  from  the  Unit- 
ed States  by  its  acceptance  of  the  pro- 
visions of  Act  July  24,  1866  (Comp.  St. 
|  10072),  giving  such  companies  the 
right  to  use  the  military  and  post  roads 
of  the  United  States,  etc.,  is  exempt 
from  taxation  by  a  state.  Western 
Union  Tel.  Co.  v.  Wright  (1910)  185 
Fed.  250,  10T  O.  C.  A.  356  (reversing 
decree  [C.  C.  1909]  166  Fed.  954) ;  Id. 
(1910)  185  Fed.  260,  107  O.  C.  A.  366. 

Act  July  24,  1866  (Comp.  St.  | 
10072),  provides  that  any  telegraph 
company  organized  under  the  laws  of 
any  state  shall  have  the  right  to  con- 
struct and  operate  lines  of  telegraph 
along  any  of  the  military  or  post  roads 
of  the  United  States.  Act  June  8, 
1872  (17  Stat.  283),  declares  all  rail- 
roads to  be  post  roads.  Act  Fla.  Dec. 
11,  1866,  conferred  upon  a  body  corpo- 
rate the  sole  right  to  construct  and 
maintain  lines  of  telegraph  in  certain 
counties,  and,  in  pursuance  of  such  au- 
thority, it  erected  a  line  along  the  right 


of  way  of  a  railroad  within  one  of  .such 
counties.  Another  telegraph  company 
claimed  the  right,  by  virtue  of  Act  Fla. 
Feb.  19,  1874,  and  the  acts  of  con- 
gress above  mentioned,  to  construct  a 
telegraph  line  along  the  same  railroad, 
having  filed  with  the  postmaster  gen- 
eral its  written  consent  to  the  re- 
strictions and  obligations  contained  in 
Act  July  24, 1866  (14  Stat.  221).  Held, 
that  an  injunction  would  not  be  grant- 
ed against  the  latter  company,  at  the 
instance  of  the  former,  as  Act  Fla. 
Dec.  11,  1866,  was  in  conflict  with  Act 
July  24,  1866  (14  Stat.  221),  and  null 
and  void.  Pensacola  Tel.  Co.  v.  West- 
ern Union  Tol.  Co.  (C.  C.  1875)  Fed. 
Cas.  No.  10,960,  affirmed  in  (1877)  96 
U.  S.  1,  24  L.  Ed.  708. 

23.  Taxation  by  state.— A  general  li- 
cense tax  on  a  telegraph  company  en- 
gaged in  interstate  business  is  uncon- 
stitutional; telegraphic  communications 
being  in  the  nature  of  postal  service. 
Leloup  v.  Port  of  Mobile  (1888)  8  Sup. 
Ct.  1380,  127  U.  S.  640,  32  L.  Ed.  311. 

Cited    without    definite    application, 

McCulloch  v.  Maryland  (1819)  4  Wheat. 
316,  417,  4  Lu  Ed.  579;  Searight  v. 
Stokes  (1845)  44  U.  S.  (3  How.)  151, 
166,  11  D.  Ed.  537;  California  v.  Cen- 
tral Pac.  R.  Co.  (1888)  8  Sup.  Ct  1073, 
127  U.  S.  1,  32  D.  Ed.  150;  St.  Louis 
v.  Western  Union  Tel.  Co.  (1893)  13 
Sup.  Ct  485,  486,  148  U.  S.  92,  37  D. 
Ed.  380;  American  School  of  Magnetic 
Healing  V.  McAnnulty  (1902)  23  Sup. 
Ct.  33,  187  U.  S.  94,  109,  47  Ii.  Ed. 
90;  Battle  v.  U.  S.  (1908)  28  Sup.  Ct. 
422,  209  U.  S.  36,  52  Ii.  Ed.  670; 
Sturtevants  v.  Alton  (C.  C.  1844)  Fed. 
Cas.  No.  13,580;  Cardwell  v.  American 
River  Bridge  Co.  (C.  C.  1884)  19  Fed. 
562,  565  (affirmed  [1885]  5  Sup.  Ct.  423, 
113  U.  S.  205,  28  L.  Ed.  959) ;  "Louisi- 
ana Lottery  Cases  (C.  C.  1884)  20  Fed. 
625,  626;  U.  S.  v.  Conrad  (C.  C.  1894) 
59  Fed.  458,  467;  Danciger  v.  Stone 
(C.  C.  1909)  187  Fed.  853. 
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1.  Power  of  congress  as  exclusive  in  gen- 

eral. 

2.  No  extraterritorial  operation. 
8.    Writings  defined  in  general. 

4.  Word    "securing"   as   related  to  copy- 

rights. 

5.  Discrimination  in  favor  of  good  morals. 

6.  Discretion  of  Congress  as  to  time  limit. 

7.  Power  to  extend  rights  of  assignee. 

8.  Property    in    copyright    as    created    by 

statute. 

9.  Construction  of  copyright  laws  in  gen- 

eral. 

10.  Right  derived  from  author  or  inventor. 

11.  Power    to    prescribe    conditions    as    to 

copyright. 

12.  Originator    of    index    system    as    "au- 

thor." 

13.  Printing   and    engraving   not    for   me- 

chanical end. 
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14.    Photographs. 

16.    Pictorial   illustrations. 

16.  Show  bills  or  circus  advertisements. 

17.  Protection    of    stage    performance    and 

moving  pictures. 

18.  Telegraphic    despatches    as    to    market 

quotations,  etc. 

19.  Judicial  decisions. 

20.  Laws  in  exercise  of  power  as  to  pat- 

ents. 
2L    Retrospective  act. 

22.  Power  to  extend  term. 

23.  Protection  prior  to  patent. 

24.  Letters  patent  as  matter  of  favor. 

25.  Novelty  and  utility  of  invention. 

26.  Construction   of  patents  and  specifica- 

tions. 

27.  Right  to  patent  as  exclusive  as  against 

government. 

28.  State  laws  affecting  copyrights. 
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28.    State   laws   affecting*   patents— Sales   or 
transfers. 

80.    Licenses. 

81.    Taxation. 

32.    Trade-marks. 

See  Oomp.  St  tit  IX,  §§  9427-9584, 
and  notes  thereunder. 

1.  Power  of  congress  as  exclusive  In 

general. — Congress  has  the  exclusive 
power  to  grant  patents,  and  to  renew 
or  prolong  the  time  for  the  continu- 
ance of  the  same.  Evans  v.  Robinson 
(C.  C.  1813)  Fed.  Cas.  No.  4,571. 

The  Constitution  and  acts  of  con- 
gress relating  to  patents  are  alone  the 
sources  governing  the  rights  and  rem- 
edies of  patentees.  U.  S.  v.  American 
Bell  Tel.  Co.  (C.  C.  1887)  32  Fed.  591, 
602,  reversed  (1888)  9  Sup.  Ct  90, 
128  U.'  S.  315,  32  L.  Ed.  450. 

2.  No     extraterritorial     operation.— 

The  use  of  an  improvement  in  the  con- 
struction or  equipment  of  a  foreign 
vessel  while  coming  into  or  going  out 
of  a  port  of  the  United  States  is  not 
an  infringement  of  the  rights  of  an 
American  patentee,  where  it  was  plac- 
ed upon  her  in  a  foreign  port  and  au- 
thorized by  the  laws  of  the  country  to 
which  she  belongs,  since  the  power 
granted  Congress  by  this  section  of  the 
Constitution  is  domestic  in  its  charac- 
ter and  necessarily  confined  within  the 
limits  of  the  United  States,  and  it  con- 
fers no  power  on  Congress  to  regulate 
commerce  or  the  vehicles  of  commerce 
which  belong  to  a  foreign  nation  and 
occasionally  visit  United  States  ports 
in  their  commercial  pursuits.  Brown 
v.  Duchesne  (1856)  19  How.  183,  15 
L.  Ed.  595. 

3.  Writings  defined  in  general.— The 
word  "writings"  includes  maps,  charts, 
engravings,  etchings,  prints,  paintings, 
drawings,  chromos,  statues,  models,  de- 
signs, photographs,  and  the  negatives 
thereof,  dramatizations  of  copyrighted 
works,  and  may  also  be  extended  to 
moving  pictures  tending  to  reproduce 
an  artist's  conception  of  an  author's 
situation  as  described  in  words.  Har- 
per &  Bros.  v.  Kalem  Co.  (1909)  169 
Fed.  61,  94  C.  C.  A.  429,  decree  affirm- 
ed Kalem  Co.  v.  Harper  Bros.  (1911) 
32  Sup.  Ct.  20,  222  U.  S.  55,  56  L.  Ed. 
92,  Ann.  Cas.  1913A,  1285. 

The  word  "writings"  is  not  limited  to 
the  actual  script  of  the  author,  but  in- 
cludes his  printed  books  and  all  forms 
of  writing,  printing,  engraving,  etching, 
etc.,  by  which  the  ideas  in  his  mind  are 
given  visible  expressions.  American 
Mutoscope  &  Biograph  Co.  v.  Edison 
Mfg.  Co.  (C.  C.  1905)  137  Fed.  262. 

4.  Word    "securing"    as    related    to 

copyrights.— The  word  "securing"  as 
used  in  the  constitution,  relating  to 
copyrights,  does  not  refer  to  an  ac- 
knowledged legal  right  Wheaton  v. 
Peters  (1834)  8  Pet.  591,  660,  8  L.  Ed. 
1065. 

5.  Discrimination  In  favor  of  good 
jnorals^In  exercising  its  constitutional 

(13490) 


power  in  relation  to  copyrights  and 
patents,  Congress  may  discriminate  in 
favor  of  good  morals  and  against  vice. 
Martinetti  v.  Maguire  (C.  C.  1867) 
Fed.  Cas.  No.  9,173. 

6.  Discretion  of  Congress  as  to  time 
limit w— The  time  rests  within  the  dis- 
cretion of  Congress.  Pennock  v.  Dia- 
logue (1829)  2  Pet  1,  15,  7  L.  Ed.  327. 

The  power  of  Congress  to  grant  to 
inventors  is  general;  and  it  is  within 
the  discretion  of  Congress  to  say  when 
and  for  what  length  of  time  and  under 
what  circumstances  the  patent  for  an 
invention  shall  be  granted.  Blanchard 
y.  Sprague  (C.  C.  1839)  Fed.  Cas.  No. 
1,518. 

7.  Power  to  extend  rights  of  as- 
signee.—The  power  of  Congress  to  re- 
serve rights  and  privileges  to  assign- 
ees, on  extending  the  term  of  a  patent 
is  incidental  to  the  general  power  con- 
ferred on  them  by  the  constitution  to 
secure  to  inventors,  for  limited  times, 
the  exclusive  right  to  their  discover- 
ies. Blanchard  Gun  Stock  Turning 
Factory  v.  Warner  (C.  C.  1846)  Fed. 
Cas.  No.  1,521. 

8.  Property  in  copyright  as  created 
by  statute.— The  means  of  securing  the 
exclusive  right  to  authors  are  to  be 
prescribed  by  Congress,  and  no  author- 
ity exists  for  obtaining  a  copyright  be- 
yond the  extent  to  which  Congress  has 
authorized  it  A  copyright  cannot  be 
sustained  as  a  right  existing  at  com- 
mon law;  but,  as  it  exists  in  the  Unit- 
ed States,  it  depends  wholly  on  the 
legislation  of  Congress.  Banks  v. 
Manchester  (1888)  9  Sup.  Ct  36,  39, 
128  U.  S.  244,  32  L.  Ed.  425;  Bouci- 
coult  v.  Hart  (C.  C.  1875)  Fed.  Cas. 
No.  1692;  In  re  Brosnahan  (a  C. 
1883)  18  Fed.  62. 

Property  in  copyright  in  this  country 
is  .the  creation  of  the  statutes  enacted 
under  this  section.  American  Tobacco 
Co.  v.  Werckmeister  (1907)  28  Sup. 
Ct  72,  74,  207  U.  S.  284,  52  L.  Ed. 
208,  12  Ann.  Cas.  595. 

9.  Construction  of  copyright  laws  In 
general^The  intention  of  the  copy- 
right laws,  as  declared  by  the  Consti- 
tution, being  "to  promote  the  progress 
of  science  and  useful  arts,"  they  should 
be  liberally  construed  to  carry  out  such 
intention.  Werckmeister  v.  American 
Lithographic  Co.  (C.  C.  1905)  142 
Fed.  827. 

10.  Right  derived  from  author  or  in- 
ventor.—Since  it  is  only  "authors  and 
inventors"  who  are  directly  entitled  to 
copyright,  one  endeavoring  to  enforce 
a  copyright  as  "proprietor"  must  show 
an  exclusive  right,  lawfully  derived, 
from  such  author  or  inventor.  Yueng- 
ling  v.  Senile  (C.  C.  1882)  12  Fed.  97. 

11.  Power  to  prescribe  conditions  as 
to  copyright.— Congress  has  the  power 
to  prescribe  the  conditions  on  which  an 
exclusive  right  in  an  author  shall  be 
enjoyed;   and  no  one  can  avail  himself 


Patents,  etc.) 


CONSTITUTION 


Art.  1,  §  8,  cl.  8 


of  such  right  who  does  not  substantial- 
ly comply  with  the  requisitions  of  the 
law.  Whenton  v.  Peters  (1834)  33  U. 
S.  (8  Pet.)  591,  8  L.  Ed.  1055. 

12.  Originator    of    index    system    as 

"author."— The  originator  of  an  index 
system  is  not  an  "author"  as  that  word 
is  used  in  this  clause.  Amberg  File  & 
Index.  Go.  v.  Shea  Smith  &  Co.  (G.  C. 
1896)  78  Fed.  479,  480,  affirmed  (1897) 
82  Fed.  314,  27  C.  C.  A.  246. 

13.  Printing  and  engraving  not  for 
mechanical  end.— Printing  and  engrav- 
ing, though  not  for  a  mechanical  end, 
are  not  excluded. from  the  useful  arts, 
which  congress  is  empowered  by  the 
constitution  to  promote  by  copyright 
laws.  Bleistein  v.  Donaldson  Litho- 
graphing Co.  (1903)  23  Sup.  Ct.  298, 
299,  188  U.  S.  239,  47  L.  Ed.  460,  re- 
versing judgment  Courier  Lithograph- 
ing Co.  v.  Donaldson  Lithographing  Co. 
(1900)  104  Fed.  993,  44  C.  C.  A.  296. 

14.  Photographs.— It  is  not  sufficient- 
ly  clear  that  a  photograph  is  not  a 
writing,  and  that  a  photographer  is  not 
an  author,  within  the  meaning  of  this 
clause,  to  warrant  the  court  in,  declar- 
ing unconstitutional  the  act  (R.  S.  §§ 
4952,  4965)  providing  for  the  copyright 
of  photographs.  Sarony  v.  Burrow- 
Giles  Lithographic  Co.  (C.  O.  1883)  17 
Fed.  591,  judgment  affirmed  Burrow- 
Giles  Lithographic  Co.  v.  Sarony 
(3884)  4  Sup.  Ct  279,  HI  U.  S.  53, 
28  L.  Ed.  349;  Schreiber  v.  Thornton 
(D.  C.  1883)  17  Fed.  603,  judgment 
reversed  Thornton  v.  Schreiber  (1888) 
8  Sup.  Ct  6i8,  124  U.  S.  612,  31  I* 
Ed.  577. 

Under  this  clause  Congress  may  au- 
thorize the  copyright  of  photographs. 
Sarony  v.  Burrow- Giles  Lithographic 
Co.  (C.  C.  1883)  17  Fed.  591,  592,  af- 
firmed (1884)  4  Sup.  Ct  279,  111  U. 
S.  53,  28  L.  Ed.  349. 

A  photograph  which  is  not  only  a 
light- written  picture  of  some  object, 
but  also  an  expression  of  an  idea,  or 
thought,  or  conception  of  the  one  who 
takes  it,  is  a  "writing"  within  the  con- 
stitutional sense,  and  a  proper  subject 
of  copyright  American  Mutoscope  & 
Biograph  Co.  v.  Edison  Mfg.  Co.  (C.  O. 
1905)  137  Fed.  262. 

15.  Pictorial     Illustrations.— Congress 

has  power  to  make  pictorial  illustra- 
tions the  subject  of  copyright  as  it  has 
done  by  Act  March  4,  1909,  c.  320,  § 
5k.  National  Cloak  &  Suit  Co.  v. 
Kaufman  (C.  C.  1911)  189  Fed.  215. 

16.  Show  bills  or  circus  advertise- 
ments.—Engravings  representing  ballet 
dancers  or  fancy  bicycle  riding,  de- 
signed for  use  as  show  bills,  or  ad- 
vertisements of  a  circus,  are  not  en- 
titled to  the  privilege  of  copyright,  un- 
der the  constitutional  provision.  Blei- 
stein v.  Donaldson  Lithographing  Co. 
(C.  C.  1899)  98  Fed.  608. 

17.  Protection  of  stage  performance 
and    moving   pictures.— Construing   the 


exclusive  right  given  to  authors  by  R. 
S.  §  4952,  as  amended  by  Act  March  3, 
1891,  c.  565,  26  Stat  1106,  to  drama- 
tize their  works,  as  extending  to  the 
public  exhibition  of  moving  pictures  of 
the  incidents  of  a  copyrighted  work, 
does  not  render  the  statute  invalid  ds 
exceeding  the  power  given  to  Congress 
to  secure  to  authors  for  a  limited  time 
the  exclusive  right  to  their  writings. 
Kalem  Co.  v.  Harper  Bros.,  (1911)  32 
Sup.  Ct  20,  22,  222  U.  S.  55,  56  L.  Ed. 
92,  Ann.  Cas.  1913A,  1285,  affirming 
decree  Harper  &  Bros.  v.  Kalem  Co. 
(1909)  169  Fed.  61,  94  C.  C.  A.  429. 

A  stage  performance  consisting  of 
the  Binging  of  well-known  songs  by  a 
woman  dressed  to  personate  other 
singers,  prefaced  by  a  short  and  com- 
monplace dialogue  having  no  reference 
to  such  performance,  and  with  a  kine- 
toscope  exhibition  during  the  intervals 
when  the  performer  is  changing  cos- 
tume, in  which  she  is  shown  while  mak- 
ing such  changes  by  means  of  moving 
pictures  previously  taken  photograph- 
ically on  a  film,  is  not  a  subject  of 
copyright,  the  dialogue  not  being  a  dra- 
matic composition,  within  the  meaning 
of  the  statute,  and  neither  the  dalogue, 
performance,  nor  exhibition  being  such 
as  to  "promote  the  progress  of  science" 
or  "useful  arts,"  within  the  meaning  of 
the  constitutional  provision  conferring 
upon  Congress  power  to  enact  copy- 
right laws,  and  by  which  such  power  is 
limited.  Barnes  v.  Miner  (C.  C.  1903) 
122  Fed.  480. 

18.  Telegraphic  dispatches  as  to 
market  quotations,  etc— The  matter 
gathered  and  transmitted  by  a  tele- 
graph company,  and  printed  on  a  tape 
by  tickers  in  the  offices  of  its  cus- 
tomers, consisting  merely  of  a  nota- 
tion of  current  events,  such  as  market 
quotations  or  the  result  of  a  race  or 
game,  and  having  only  a  transient 
value,  due  solely  to  its  quick  transmis- 
sion and  distribution,  is  not  copyrighta- 
ble as  literary  property,  under  the  con- 
stitution and  statutes  of  the  United 
States,  but  is  essentially  a  commercial 
product.  National  Tel.  News  Co.  v. 
Western  Union  Tel.  Co.  (1902)  119 
Fed.  294,  56  C.  O.  A.  198,  60  L.  R. 
A.  805. 

19.  Judicial  decisions.— A  provision 
of  a  state  constitution  that  all  judicial 
decisions  shall  be  free  for  publication 
by  any  person  is  not  repugnant  to  the 
provision  of  the  federal  constitution  in 
relation  to  copyrights.  Little  v.  Gould 
(C.  C.  1851)  Fed.  Cas.  No.  8,394. 

20.  Laws  in  exercise  of  power  as  to 

patents— See  Comp.  St.  §§  9427-9484. 

The  power  conferred  on  Congress  by 
this  clause  was  exercised  by  the  pas- 
sage of  Acts  April  17,  1800,  and  Feb. 
21,  1793.  Shaw  v.  Cooper  (1833)  7 
Pet.  292,  316,  8  L.  Ed.  689. 

The  general  object  of  the  statute  in 
relation  to  letters  patent  for  new  and 
useful  inventions  is  to  execute  the  in- 
tention of  this  clause  of  the  constitu- 
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tion.  Butterworthv.  U.  S.  (1884)  5 
Sup.  Ct  25,  29,  112  U.  S.  50,  28  L. 
Ed.  656. 

By  virtue  of  this  clause  Congress 
passed  the  laws  under  which  patents 
for  inventions  are  issued.  U.  S.  v. 
American  Bell  Tel.  Co.  (1888)  9  Sup. 
Ct.  90,  93,  128  U.  S.  315,  32  L.  Ed. 
450. 

Congress  could  have  provided  for  the 
grant  of  monopolies  to  inventors  against 
which  the  citizen  could  set  up  no  de- 
fenses, and  Congress  has  named  certain 
permissible  defenses  to  which  fraud  and 
collusion  in  following  the  application 
to  issuance  is  not  one,  and  a  patent 
procured  by  fraud  and  collusion  or  by 
illegal  procedure  can  be  attacked  only 
by  the  government.  Western  Glass  Co. 
v  Schmertz  Wire-Glass  Co.  (1911)  185 
Fed.  788,  109  C.  C.  A.  1. 

Act  June  14,  1878,  relieving  the  heirs 
of  William  A.  Graham  from  all  dis- 
abilities preventing  them  from  renew- 
ing or  reviving  an  application  filed  by 
Graham  in  1837  for  a  patent  for  a 
novel  method  of  extinguishing  fires, 
held  to  be  a  constitutional  exercise  of 
the  power  of  congress.  The  Fire-Ex- 
tinguisher Case  (C.  C.  1884)  21  Fed. 
40. 

Act  Feb.  4,  1887,  creating  a  liability 
of  $250  against  the  infringer  of  a  design 
patent,  was  a  valid  exercise  of  the  au- 
thority granted  by  this  clause.  Unter- 
meyer  v.  Freund  (C.  C.  1892)  50  Fed. 
77,  decree  affirmed  (1893)  58  Fed.  205, 
7  C.  C.  A.  183. 

21.  Retrospective  act— A  retrospec- 
tive act  giving  a  patent  for  an  inven- 
tion already  in  public  use  is  within  the 
power  of  congress.  Blanchard  v. 
Sprague  (O.  C.  1839)  Fed.  Cas.  No.  1,- 
518. 

22.  Power   to    extend    term.— Under 

this  clause  congress  has  power  to  con- 
fer a  new  and  extended  term  upon  the 
patentee,  even  after  the  expiration  of 
the  first,  and  after  it  has  become  pub- 
licly known.  Jordan  v.  Dobson  (C.  C. 
1870)  Fed.  Cas.  No.  7,519. 

23.  Protection  prior  to  patent.— This 

clause  contemplates  and  necessarily  im- 
plies the  extension  of  science  and  the 
useful  arts,  and  their  increasing  adap- 
tation to  the  uses  of  society,  and  an  in- 
ventor who  designedly,  and  with  a  view 
of  applying  it  indefinitely  and  exclusive- 
ly for  hi<*  own  profit,  withholds  his  in- 
vention from  the  public,  does  not  come 
within  the  policy  or  objects  of  the  con- 
stitution or  acts  of  Congress.  Kendall 
v.  Winsor  (1858)  21  How.  322,  328,  16 
L.  Ed.  165. 

24.  Letters  patent  as  matter  of  favor. 

—Letters  patent  for  inventions  are  not 
granted  in  the  exercise  of  prerogative 
as  a  matter  of  favor,  but  are  granted 
pursuant  to  the  authority  given  Con- 
gress under  this  section.  Belknap  v. 
Schild  (1896)  16  Sup.  Ct  443,  444,  161 
U.  S.  10,  40  L.  Ed.  599. 
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25.  Novelty  and  utility  of  invention,— 

See,  also,  Comp.  St  §  9430,  and  notes 
thereunder. 

Novelty  and  increased  utility  in  an 
improvement  on  previous  devices  do 
not  necessarily  make  it  an  invention, 
and  a  device  which  displays  only  the 
expected  skill  of  the  maker's  calling, 
and  involves  only  the  exercise  of  ordi- 
nary faculties  of  reasoning  upon  mate- 
rials supplied  by  special  knowledge  and 
facility  of  manipulation  resulting  from 
habitual  intelligent  practice,  is  in  no 
sense  a  creative  work  of  inventive  fac- 
ulty, such  as  the  constitution  and  the 
patent  laws  aim  to  encourage  and  re- 
ward. Calkins  v.  Oshkosh  Carriage 
Co.   (C.  C.  1886)  27  Fed.  296,  29& 

Under  the  Constitution  and  the  stat- 
ute, a  person  to  be  entitled  to  a  patent 
must  have  invented  or  discovered  some- 
thing new  and  useful,  and  it  is  not 
enough  that  a  thing  shall  be  new,  in  the 
sense  that  in  the  shape  or  form  in 
which  it  is  produced  it  shall  not  have 
been  known  before,  and  that  it  shall 
be  useful,  but  it  must,  under  the  Con- 
stitution and  the  statute,  amount  to  an 
invention  or  discovery.  Johnson  Co.  v. 
Pacific  Rolling  Mills  Co.  (C.  C.  1891) 
47  Fed.  586,  589,  affirmed  (1892)  51 
Fed.  762,  2  C.  C.  A.  506;  Same  v. 
Tidewater  Steel  Works  (C.  C.  1892)  50 
Fed.  90. 

To  authorize  issuance  of  a  patent,  it 
is  not  enough  that  a  thing  shall  be 
new  in  the  sense  that  in  the  shape  or 
form  in  which  it  is  produced  it  shall  not 
have  been  before  known  and  that  it 
shall  be  useful;  but  it  must  amount  to 
an  invention  or  discovery.  Vulcanized 
Fiber  Co.  v.  Taylor  (C.  C.  1S91)  49 
Fed.  744. 

26.  Construction  of  patents  and  speci- 
fications.—The  specifications  for  a  pat- 
ent must  be  liberally  construed  in  ac- 
cordance with  the  design  of  the  con- 
stitution to  promote  the  progress  of 
the  useful  arts  and  allow  inventors  to 
retain  to  their  own  use,  not  anything 
which  is  matter  of  common  right  but 
what  they  themselves  have  created. 
Winans  v.  Denmead  (1853)  15  How. 
330,  341,  14  L.  Ed.  717. 

Patents  granted  under  the  laws  of 
the  United  States  pursuant  to  this 
clause  are  grants  made  in  consideration 
of  discoveries  which  "promote  the  prog- 
ress of  science  and  useful  arts,"  and  are 
to  be  construed  liberally  so  as  to  effect 
their  real  intent.  Bossert  Electric 
Const  Co.  v.  Pratt  Chuck  Co.  (1910) 
179  Fed.  385,  103  C.  C.  A.  45. 

27.  Right  to  patent  as  exclusive  as 
against  government— The  government 
when  it  grants  letters  patent  for  a  new 
invention  or  discovery  in  the  arts,  con- 
fers on  the  patentee  an  exclusive  prop- 
erty which  it  cannot  appropriate  or 
use  itself  without  just  compensation. 
James  v.  Campbell  (1881)  104  U.  S. 
356.  357,  358,  26  L.  Ed.  786;  U.  S. 
T.  Palmer  (1888)  9  Sup.  Ct  104, 128  U. 
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S.  262,  32  L.  Ed.  442;  Head  t.  Por- 
ter (C.  G.  1891)  48  Fed.  481. 

The  words  used,  "securing"  "to  In- 
ventors the  exclusive  right  to  their" 
"discoveries/'  do  not  imply  that  as  to 
patented  articles  needed  by  the  govern- 
ment the  right  shall  not  be  exclusive. 
McKeever  v.  U.  S.  (1878)  14  Ct.  CL 
396. 

28.  State  laws  affecting  copyrights.— 

As  regards  copyrighted  books,  an  agree- 
ment between  publishers  and  others  to 
maintain  fixed  retail  prices  thereof,  no 
retailer  cutting  prices  to  be  allowed 
to  handle  them,  is  not  subject  to  a 
state  statute  against  monopolies  and  re- 
straint of  trade.  Straus  v.  American 
Publishers1  Ass'n  (1908)  86  N.  E.  525, 
193  N.  Y.  496,  affirming  judgment 
(1908)  111  N.  Y.  Supp.  830,  127  App. 
Div.  935. 

29.  Stato  laws  affecting  patents- 
Sales  or  transfers.— State  laws  regulat- 
ing the  execution  and  transfer  of  notes 
given  for  a  patent  right  and  requiring 
that  the  words  "given  for  a  patent 
right"  shall  be  written  or  printed  on  the 
face  of  such  note  are  not  unconstitu- 
tional. Allen  v.  Riley  (1906)  27  Sup. 
Ct  95,  203  U.  S.  347,  51  L.  Ed.  216, 
8  Ann.  Cas.  137  (affirming  judgment 
[1905]  80  P.  952,  71  Kan.  378);  John 
Woods  &  Sons  v.  Carl  (1906)  27  Sup. 
Ct.  99.  203  U.  S.  358,  51  L.  Ed.  219; 
Ozan  Lumber  Co.  v.  Union  County  Nat, ; 
Bank  (1907)  28  Sup.  Ct.  89,  207  U.  S. 
251,  52  L.  Ed.  195,  reversing  (1906) 
145  Fed.  344,  76  C.  O.  A.  218,  7  Ann. 
Cas.  390,  which  affirmed  (C.  C.  1904) 
127  Fed.  206;  Tilson  v.  Gatling  (1895) 
60  Ark.  114,  29  S.  W.  35;  Columbia 
County  Bank  v.  Emerson  (1908)  110 
S.  W.  214,  86  Ark.  155;  New  v.  Walker 
(1886)  108  Ind.  365,  9  N.  E.  386,  58 
Am.  Rep.  40;  Hankey  v.  Downey  (1888) 
18  N.  E.  271,  116  Ind.  118,  1  L.  R.  A. 
447;  Pape  v.  Wright  (1888)  19  N.  E. 
459,  116  Ind.  502;  Mason  v.  McLeod 
(1896)  57  Kan.  105,  45  Pac.  76,  57  Am. 
St.  Rep.  327,  41  L.  R.  A.  548;  Herdic  v. 
Roessler  (N.  Y.  1886)  39  Hun,  198 
(affirmed  [1888]  109  N.  Y.  127,  16  N. 
E.  198);  Tod  v.  Wick  (1881)  36 
Ohio  St.  370;  Haskell  v.  Jones  (1878) 
86  Pa.  173;  Shires  v.  Commonwealth 
(1888)  120  Pa.  368,  14  Atl.  251;  State 
v.  Cook  (1901)  64  S.  W.  720, 107  Tenn. 
499,  62  L.  R.  A.  174.  CONTRA, 
Woollen  v.  Banker  (C.  C.  1877)  Fed. 
Cas.  No.  18,030;  Castle  v.  Hutchinson 
(C.  C.  1885)  25  Fed.  394;  Pegram 
v.  American  Alkali  Co.  (C.  C.  1903) 
122  Fed.  1000;  Helm  v.  First  Nat. 
Bank  (1873)  43  Ind.  167,  13  Am.  Rep. 
395;  Cranson  v.  Smith  (1877)  37  Mich. 
309,  26  Am.  Rep.  514;  J.  H.  Clark  Co. 
v.  Rice  (1906)  106  N.  W.  231,  127 
Wis.  451. 

Rights  acquired  under  the  patent 
laws  of  the  United  States  cannot  be 
affected  by  a  state  statute.  United 
States  Consol.  Seeded  Raisin  Co.  v. 
Griffin  &  Skelley  Co.  (1903)  126  Fed. 


364,  61  O.  O.  A.  334;  Rubber  Tire 
Wheel  Co.  v.  Milwaukee  Rubber  Works 
Co.  (1907)  154  Fed.  358,  83  C.  O.  A. 
886  (writ  of  certiorari  granted  Mil- 
waukee Rubber  Works  Co.  v.  Rubber 
Tire  Wheel  Co.  [1907]  28  Sup.  Ct  255, 
207  U.  S.  589,  52  L.  Ed.  354);  Cas- 
tle v.  Hutchinson  (C.  C.  1885)  25  Fed. 
394;  Ball  v.  Coker  (C.  C.  1909)  168 
Fed.  304;  Grover  &  Baker  Sewing 
Mach.  Co.  v.  Butler  (1876)  53  Ind. 
454,  21   Am.   Rep.   200. 

The  right  of  a  patentee,  under  act  of 
congress  authorizing  issue  of  patents, 
to  vend  his  invention,  cannot  be  sub- 
jected to  any  restrictions  by  state  leg- 
islation. The  authority  of  congress  is 
supreme.  Patterson  v.  Kentucky 
(1878)  97  U.  S.  501,  24  L.  Ed.  1115 
(affirming  [1875]  74  Ky.  [11  Bush]  311, 
21  Am.  Rep.  220) ;  Ex  parte  Robinson 
(C.  C.  1870)  Fed.  Cas.  No.  11,932; 
Hollida  v.  Hunt  (1873)  70  111.  109,  22 
Am.  Rep.  63. 

State  laws  requiring  a  person  who 
sells  or  offers  for  sale  patents  to  file 
with  the  clerk  of  the  proper  county  a 
duly  authenticated  copy  of  the  letters 
patent,  and  an  affidavit  that  the  letters 
are  genuine  and  have  not  been  re- 
voked or  annulled,  and  that  he  has  a 
right  to  sell  the  same,  is  a  legitimate 
exercise  of  the  police  power  of  the 
state,  and  is  not  in  conflict  with  this 
clause.  Reeves  v.  Corning  (O.  C. 
1892)  51  Fed.  774  (following  Brech- 
biel  v.  Randall  [1885]  1  N.  E.  362,  and 
distinguishing  Castle  v.  Hutchinson  [C. 
C.  1885]  25  Fed.  394);  Sandage  v. 
Studabaker  Bros.  Mfg.  Co.  (1895)  142 
Ind.  148,  41  N.  E.  380,  34  L.  R.  A. 
863,  51  Am.  St  Rep.  165. 

This  provision  of  the  constitution 
was  not  violated  by  Const.  N.  Y.  1846, 
art  6,  §  22,  providing  that  all  •'ju- 
dicial decisions  shall  be  free  for  pub- 
lication by  any  person/'  since  the  lat- 
ter provision  means  that  the  right  to 
engage  in  the  original  enterprise  of 
publishing  such  decisions  shall  remain 
common  to  all,  and  not  that  one  who 
has  performed  the  labor  of  preparing 
and  incurred  the  expense  of  printing 
from  manuscript  a  volume  of  reports, 
shall  be  allowed  no  protection  from 
piracy  of  his  work.  Little  v.  Gould  (C. 
C.  1851)  Fed.  Cas.  No.  8,394. 

Ownership  of  a  physical  structure 
covered  by  a  patent  does  not  necessa- 
rily include  the  right  to  use  the  same, 
nor  can  such  right  be  foreclosed  by  the 
operation  of  state  statutes.  Federal 
Const.  Co.  v.  Park  Imp.  Co.  (C.  C. 
1908)  166  Fed.  128. 

The  provision  of  1  Rev.  St.  Ind.  1876, 
p.  373,  requiring  agents  of  foreign  cor- 
porations to  file  their  authority  with 
the  county  clerk,  does  not  apply  to  a 
corporation  owning  a  patent,  or  to  its 
agents,  engaged  solely  in  the  manufac- 
ture, use,  or  sale  of  the  invention. 
Grover  &  Baker  Sewing  Mach.  Co.  v. 
Butler  (1876)  53  Ind.  454,  21  Am.  Rep. 
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200;    Shook  v.  Singer  Mfg.  Co.  (1878) 
61  Ind.  520. 

Plaintiff's  agents,  who  were  engaged 
in  selling  patent  articles,  took  notes, 
which  notes  plaintiff  sold  to  the  agent, 
taking  the  agent's  note  in  return  there- 
for. Held,  that  the  consideration  for 
the  agent's  note  was  the  transfer  to  the 
agent  of  the  other  notes  and  not  the 
patented  article,  and  therefore  plaintiff 
could  not  maintain  an  action  on  the 
agent's  note  without  complying  with 
the  statute  required  for  incorporations 
to  file  a  power  of  attorney  before 
transacting  business  in  the  state.  Do- 
mestic Sewing  Mach.  Co.  v.  Hatfield 
(1877)  58  Ind.  187. 

The  fact  that  an  article  sold  in  a 
state  by  a  foreign  corporation  was  con- 
structed under  authority  of  letters  pat- 
ent issued  by  the  United  States  does 
not  relieve  it  from  compliance  with 
the  laws  of  the  state  in  respect  to  for- 
eign corporations.  Toledo  Agricultural 
Works  v.  Work  (1880)  70  Ind.  253. 

The  fact  that  the  telephone  and  ap- 
pliances are  articles  patented  under 
the  Constitution  does  not  preclude  a 
state  from  regulating  and  limiting  tel- 
ephone rates.  Hockett  v.  State  (1886) 
5  N.  E.  178,  105  Ind.  250,  55  Am.  Rep. 
201. 

Ky.  St.  §  4223,  requiring  every  "ped- 
dler's note"  to  be  so  marked,  is  not 
violative  of  the  federal  constitution, 
though  it  affects  notes  given  for  patent 
rights.  Union  Nat  Bank  v.  Brown 
(1807)  41  S.  W.  273,  101  Ky.  354,  19 
Ky.  Law  Rep.  540,  38  L.  R.  A.  503,  72 
Am.  St.  Rep.  420;  Nunn  v.  Citizens' 
Bank  (1899)  107  Ky.  262,  53  S.  W. 
665,  21  Ky.  Law  Rep.  961;  Rumbley 
v.  Hall  (1899)  54  S.  W.  4,  107  Ky. 
349,  21  Ky.  Law  Rep.  1071. 

While  the  state  has  no  right  to  in- 
terfere by  legislation  with  the  monop- 
oly of  invention  secured  by  letters  pat- 
ent issued  by  the  federal  government, 
the  patentee  and  his  assignees  are  nev- 
ertheless subject  to  regulations  proper- 
ly within  the  state's  police  power.  In 
re  Opinion  of  the  Justices  (1907)  81 
N.  B.  142,  193  Mass.  605. 

The  patent  laws,  while  conferring  ex- 
clusive rights,  do  not  affect  personal 
capacity  to  contract  nor  prescribe  the 
requisites  for  sales  of  patented  arti- 
cles, nor  provide  customary  restrictions 
supposed  to  be  important  for  the  pro- 
tection of  public  morals.  People  v. 
Russell  (1883)  14  N.  W.  568,  49  Mich. 
617,  43  Am.  Rep.  478. 

Laws  Minn.  1871,  c.  26,  which  re- 
quires owners  of  patent  rights  before 
a  sale  thereof  to  file  with  the  clerk  of 
the  district  court  a  true  copy  of  the 
letters  patent,  is  void,  as  an  unauthor- 
ized attempt  by  the  state  legislature  to 
regulate  the  sale  of  patent  rights. 
Crittenden  v.  White   (1876)   23  Minn. 

24. 

A  judgment  prohibiting  a  foreign  cor- 
poration   from   doing   business   in   the 
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state  because  its  business  was  in  re- 
straint of  trade  was  not  in  violation  of 
this  clause  and  the  acts  of  Congress 
relating  to  inventions  and  inventors, 
because  the  principal  inducement  of  the 
combination  was  to  secure  a  monopoly 
for  the  sale  of  patented  articles.  State 
v.  Creamery  Package  Mfg.  Co.  (Minn. 
1911)  132  N.  W.  268. 

Act  Neb.  Feb.  18,  1873,  prescribing 
certain  steps  to  be  taken  by  the  ven- 
dor of  a  patent  right  in  order  to  make 
a  valid  Bale,  the  effect  of  which  is  to 
hamper  the  assignment  of  patent  rights 
is  in  conflict  with  this  clause.  Wilch  v. 
Phelps  (1883)  14  Neb.  13f4,  15  N.  W. 
361. 

The  fact  that  a  patent  securing  the 
exclusive  right  to  manufacture  and  use 
certain  medicines  is  issued  by  authori- 
ty of  the  constitution  of  the  United 
States  does  not  authorize  the  owner  of 
the  patent  to  administer  such  medicines 
in  the  character  of  a  practicing  physi- 
cian, without  conforming  to  state  laws; 
the  sole  operation  of  the  patent  stat- 
ute being  to  enable  him  to  prevent 
others  from  using  the  products  of  his 
labor  except  with  his  consent,  and  not 
to  enlarge  his  own  right  of  use.  Jor- 
dan v.  Overseers  of  Dayton  (1831)  4 
Ohio,  295. 

The  use  of  patented  property,  like 
other  species  of  property,  when  devot- 
ed to  public  use,  is  subject  to  control 
by  state  legislation,  where  the  exigen- 
cies of  the  public  welfare  require  it 
State  v.  Bell  Tel.  Co.  (1880)  36  Ohio 
St.  296,  38  Am.  Rep.  583. 

30.  Licenses.— A  statute  of  Ken- 
tucky imposing  a  license  tax  upon  ped- 
dlers, which,  for  vendors  of  patent 
rights,  was  double  the  amount  required 
of  others,  was  a  taxation  of  patent 
rights  granted  by  the  United  States, 
and  so  unconstitutional  and  void.  In 
re  She'ffield  (C.  C.  1894)  64  Fed.  833. 

The  state  can  require  a  patentee  or 
his  assignee  to  take  out  a  license  be- 
fore he  can  sell  the  right  to  make  or 
sell  the  patented  article.  Burns  v. 
Sparks  (1904)  82  S.  W.  425,  26  Ky. 
Law  Rep.  688. 

Under  the  federal  constitution  and 
laws,  giving  a  patentee  an  exclusive 
right  to  sell  and  manufacture  the  pat- 
ented article,  a  state  has  no  right  to 
impose  a  license  or  privilege  tax  there- 
on. Commonwealth  v.  Petty  (1895) 
96  Ky.  452,  29  S.  W.  291,  29  L.  R.  A. 
786;  State  v.  Butler  (1879)  71  Tenn. 
(3  Lea)  222. 

The  state  has  power  to  pass  a  gener- 
al law  prohibiting  licensees  and  owners 
of  patents  from  leasing  patented  ma- 
chines by  a  contract  prohibiting  the  les- 
see from  obtaining  from  any  other  per- 
son similar  machines  to  perform  the 
same  operation  as  that  performed  by 
the  leased  machine  during  the  term  of 
the  lease.  In  re  Opinion  of  the  Jus- 
tices (1907)  81  N.  E.  142,  193  Mass. 
605. 

The  Legislature  was  also  authorized 
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to  pass  a  general  law  providing  that, 
where  a  patented  machine  is  designed 
to  perform  two  successive  steps  in  the 
making  of  an  article  or  product,  the 
owner  of  the  patent  or  license  shall  not 
lease  or  license  the  use  of  one  of  the 
machines  designed  to  perform  one  of 
the  steps  on  conditions  in  effect  pro- 
hibiting the  lessee  or  licensee  from  us- 
ing in  the  manufacture  of  the  article 
or  product  the  leased  or  licensed  ma- 
chine, if  a  machine  not  obtained  from 
the  licensor  or  lessor  is  or  is  to  be 
used  to  perform  the  other  of  such  steps 
during  the  term  of  the  lease  or  license. 
Id. 

The  state  had  power  to  pass  a  law 
that  a  patentee  or  licensee  of  a  patent- 
ed machine  should  not  lease  or  license 
the  use  thereof  on  condition  that  the 
lessee  or  licensee  should  exclusively 
purchase  of  the  lessor  unpatented  ma- 
terial or  merchandise  used  in  the  ma- 
chine during  the  term  of  the  lease  or 
license.    Id. 

31.  —  Taxation.— See  note  ante  as 
to  "Licenses." 

This  clause  is  not  violated  by  a  state 
tax  on  patent  rights.  Crown  Cork  & 
Seal  Co.  v.  State  (1898)  40  A.  1074, 
87  Md.  687,  67  Am.  St.  Rep.  371. 

A  tax  assessed  against  an  electric  il- 
luminating company  doing  business  in 
the  state  of  New  York  under  patents 
controlled  by  it,  and  in  which  part  of 
its  capital  is  invested,  is  not  a  prop- 
erty tax  assessed  on  the  patents,  but  a 
tax  on  the  franchise  of  such  corpora- 
tion, which  is  therefore  not  entitled  to 
exemption  from  such  tax.  People  v. 
Wemple  (1891)  61  Hun,  63,  15  N.  Y. 
Supp.  711. 

Patent  rights  are  not  taxable  by  a 
state,  since  they  are  created  by  the  fed- 
eral government  for  the  promotion  of 
federal  purposes.  People  v.  Board  of 
Assessors  of  City  of  Brooklyn  (1898) 
51  N.  E.  269,  156  N.  Y.  417,  42  L.  R. 
A.  290,  affirming  order  (1897)  46  N. 
Y.  Supp.  388,  19  App.  Div.  599. 

The  capital  invested  by  a  corpora- 
tion in  United  States  patent  rights  is 
exempt  from  taxation.  .  People  v.  Neff 
(1898)  51  N.  B.  1093,  156  N.  Y.  701, 
affirming  order  (1895)  44  N.  Y.  Supp. 
46,  15  App.  Div.  8. 

Though  a  domestic  corporation  has 
invested  all  its  capital  in  patents  is- 
sued by  the  United  States,  and  such 
patents  are  by  the  law  of  the  United 
States  exempt  from  taxation,  it  does 
not  render  a  franchise  tax  imposed  on 
the  corporation,  computed  on  the  basis 
of  the  amount  of  its  capital  stock  em- 
ployed within  the  state,  as  provided  by 
Tax  Law  N.  Y.  (Laws  1896,  a  908)  | 
182,  invalid.  People  v.  Knight  (1903) 
67  N.  B.  65,  174  N.  Y.  475,  63  L.  R.  A. 
87,  reversing  order  (1901)  73  N.  Y. 
Supp.  745,  67  App.  Div.  333. 

Inventors  and  owners  of  appliances 
for  transmission  of  sounds  (telephone) 
and  for  producing  light  by  electricity, 
in  consideration  of  certain  shares  of 


stock  to  be  issued  to  them  by  defend- 
ant company,  agreed  that  the  latter 
should  have  the  exclusive  right  to  use 
such  appliances  in  certain  territory,  the 
inventors  and  owners  reserving  the 
right  to  sell  the  privilege  of  using  the 
same  everywhere  except  in  that  terri- 
tory, and  also  the  ownership  of  the  ap- 
pliances actually  used.  Held,  that  stock 
of  defendant  company  issued  to  such 
inventors  and  owners  was  not  an  in- 
vestment in  "patent  rights,0  and  so 
was  not  exempt  from  state  taxation. 
Commonwealth  v.  Central  District  & 
Printing  Tel.  Co.  (1891)  145  Pa.  121, 
22  Atl.  841,  28  Wkly.  Notes  Cas.  515, 
27  Am.  St.  Rep.  677;  Same  v.  Edison 
Electric  Light  Co.  (1891)  145  Pa.  131, 
22  Atl.  841,  845,  28  Wkly.  Notes  Cas. 
531,  27  Am.  St.  Rep.  683;  Same  v. 
Philadelphia  Co.  (1891)  145  Pa.  142, 
22  Atl.  843,  28  Wkly.  Notes  Cas.  518; 
Same  v.  Brush  Electric  Light  Co. 
(1891)  145  Pa.  147,  22  AtL  844,  28 
Wkly.  Notes  Cas.  527. 

Capital  stock  of  a  corporation  invest- 
ed in  patent  rights  is  not  taxable  by 
the  state;  a  patent  right  being  a  privi- 
lege emanating  from  the  federal  gov- 
ernment, with  which  the  state  cannot 
interfere.  Commonwealth  v.  Westing- 
house  Electric  &  Mfg.  Co.  (1892)  151 
Pa.  265,  24  Atl.  1107,  1111. 

32.  Trade-marks.— See  Comp.  St.  §§ 
9485-9516.  See,  also,  notes  under 
clause  3,  ante. 

This  clause  does  not  apply  to  trade- 
marks. Trade-Mark  Cases  (1879)  100 
U.  S.  82,  93,  25  L.  Ed.  550;  Higgins 
v.  Keuffel  (1890)  140  U.  S.  428,  11  Sup. 
Ct  731,  35  L.  Ed.  470  (affirming  [C. 
C.  1887]  30  Fed.  627) ;  Leidersdorf  v. 
Flint  (C.  C.  1878)  Fed.  Cas.  No.  8,- 
219.  See,  also,  U.  S.  v.  Roche  (C.  C. 
1879)  Fed.  Cas.  No.  16180;  U.  S.  v. 
Koch  (C.  C.  1889)  40  Fed.  250,  5  L. 
R.  A.  130;  U.  S.  t.  Loeb  (O.  C.  1892) 
49  Fed.  636. 

Cited    without    definite    application, 

Evans  v.  Eaton  (1818)  3  Wheat.  454, 
513,  4  L.  Ed.  433;  Grant  v.  Raymond 
(1832)  6  Pet  218,  241,  8  L.  Ed.  376; 
Seymour  v.  Osborne  (1870)  11  Wall. 
516,  539,  20  L.  Ed.  33;  Gardner  v. 
Herz  (1886)  6  Sup.  Ct.  1027,  1033, 118 
U.  S.  180,  30  L.  Ed.  158;  Hill  v.  Woos- 
ter  (1890)  10  Sup.  Ct  228,  231,  132  U. 
S.  693,  33  L.  Ed.  502;  International 
Postal  Supply  Co.  v.  Bruce  (1904)  24 
Sup.  Ct  820,  821,  194  U.  S.  601,  48 
L.  Ed.  1134;  Henry  v.  A.  B.  Dick  Co. 
(1912)  32  Sup.  Ct  364,  378,  224  U. 
S.  1,  56  L.  Ed.  645,  Ann.  Cas.  1913D, 
880;  J.  L.  Mott  Iron  Works  v.  Clow 
(1897)  82  Fed.  316,  317,  27  C.  C.  A. 
250;  Bobbs-Merrill  Co.  v.  Straus 
(1906)  147  Fed.  15,  77  C.  C.  A.  607, 
15  L.  R.  A.  (N.  S.)  766  (affirmed 
[1908]  28  Sup.  Ct.  722,  210  U.  S.  339, 
52  L.  Ed.  1086);  Saake  v.  Lederer 
(1909)  174  Fed.  135,  98  C.  O.  A.  571; 
Blanchard  v.  Haynes  (C.  C.  1848)  Fed. 
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Cas.  No.  1512;  Bloomer  t.  Stolley  (0. 
C.  1850)  Fed.  Cas.  No.  1559;  Crowe 
v.  Aiken  (C.  C.  1870)  Fed.  Cas.  No. 
3441;  Wilcox  &  Gibbs  Sewing  Ma- 
chine Co.  v.  Gibbens  Frame  (C.  O. 
1883)  17  Fed.  623,  624;  Henry  BUI 
Pub.  Co.  v.  Smythe  (C.  C.  1886)  27 
Fed.  914,  921;  Gilmore  v.  Anderson 
(C.  C.  1889)  38  Fed.  846,  848;  Inter- 
national  Postal   Supply   Co.   t.  Bruce 


(C.  a  1902)  114  Fed.  509  (affirmed 
[1904]  132  Fed.  1006,  65  C.  C.  A.  130) ; 
National  Phonograph  Co.  v.  Schlegel 
(C.  C.  1902)  117  Fed.  624  (reversed 
[1904]  128  Fed.  733,  64  O.  O.  A.  594); 
Thomson-Houston  Electric  Co.  v.  Il- 
linois Telephone  Const.  Co.  (O.  C 
1906)  143  Fed.  534,  538;  Blount  Mfg. 
Co.  t.  Yale  &  Towne  Mfg.  Co.  (C.  C. 
1909)  166  Fed.  555. 


•  To  constitute  Tribunals  inferior  to  the  supreme  Court ; 


Notes  of  Decision* 


Creation  of  courts  in  general*— See, 
also,  notes  under  art  2,  §  2,  cl.  1, 
"President  as  commander  in  chief." 

See,  also,  notes  under  clause  17,  post, 
as  to  "District  of  Columbia." 

It  would  seem  that  Congress  is  bound 
to  create  some  inferior  courts,  in  which 
to  vest  all  that  jurisdiction  which  under 
the  Constitution  is  exclusively  vested 
in  the  United  States,  and  of  which  the 
Supreme  Court  cannot  take  original 
cognizance.  It  might  establish  one  or 
more  inferior  courts,  it  might  parcel 
out  the  jurisdiction  among  such  courts, 
from  time  to  time  at  its  pleasure.  But 
the  whole  judicial  power  of  the  United 
States,  should  be  at  all  times  vested 
either  in  an  original  or  appellate  form 
in  some  courts  created  under  its  au- 
thority. Martin  v.  Hunter  (1816)  14 
U.  S.  (1  Wheat.)  304,  331,  4  L.  Ed. 
97,  reversing  Hunter  v.  Martin  (1815) 
4  Munf.  (Va.)  1.  See,  also,  Johnson 
v.  Gordon  (1854)  4  Cal.  368. 


Courts-martial.— Courts-martial  are 
tribunals  created  by  Congress  in  pur- 
suance of  the  power  conferred  by  the 
Constitution.  Rose  v.  Roberts  (1900) 
99  Fed.  948,  949,  40  C.  a  A.  199. 

Authority  to  obtain  courthouse  sltos. 

— Power  to  create  such  courts  within 
states  includes  authority  to  obtain  sites 
for  courthouses  by  condemnation  pro- 
ceedings. Kohl  v.  U.  S.  (1875)  91  U.  S. 
367,  372,  23  L.  Ed.  449. 

Power  to  authorize  Issuo  and  to  sus- 
pend writ  of  habeas  corpus.— This  clause 
contains  a  delegation  to  congress  of 
power  to  authorize  the  issue  and  to 
suspend  the  writ  of  habeas  corpus. 
Warren  v.  Paul  (1864)  22  Ind.  276. 

Cited    without    definite    application, 

Downes  v.  Bidwell  (1901)  21  Sup.  Ct 
770,  816,  182  U.  S.  244,  45  L.  Ed. 
1088  (dissenting  opinion). 


10  To  define  and  punish  Piracies  and  Felonies  committed  on  the 
high  Seas,  and  Offences  against  the  Law  of  Nations; 
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See,  also,  notes  following  clause  18, 
post  See  U.  S.  v.  Rodgers  (1893)  14 
Sup.  Ct  109,  150  U.  S.  249,  37  L.  Ed. 
1071. 

Piracies  and  felonies  on  the  high  seas. 
—See  Comp.  St  {  10,463  et  seq.,  and 
notes  thereunder. 

Congress  can  enact  laws  punishing 
pirates,  though  they  may  be  foreigners 
and  may  have  committed  no  particular 
offense  against  the  United  States.  U. 
S.  v.  Palmer  (1818)  3  Wheat  610,  630, 
4  L.  Ed.  471. 

Act  March  3,  1819,  §  5  (incorporated 
into  R.  S.  |  5368  [Comp.  St.  §  10463]) 
referring  to  the  law  of  nations  for  a  def- 
inition of  "piracy,"  is  a  constitutional 
exercise  of  the  power  of  Congress  to  de- 
fine and  punish  piracy,  which  is  defined 
by  the  law  of  nations  with  reasonable 
certainty.  U.  S.  v.  Smith  (1820)  5 
Wheat.  153,  158,  5  L.  Ed.  57. 

It  is  competent  for  Congress,  as  wsb 
done  by  Act  May  15,  1820,  §  3  (R.  S.  § 
5370),  to  prescribe  the  punishment  of 
offenses  committed  on  the  high  seas, 
open  roadsteads,  in  any  haven,  basin, 
or  bay,  or  in  any  river  where  the  sea 
ebbs  and  flows,  though  within  the  lim- 
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its  of  a  state.    U.  S.  v.  John  (1861)  1 
Black,  4841,  487,  17  L.  Ed.  225. 

The  express  authority  to  punish  pira- 
cies does  not  preclude  Congress  from 
punishing  other  crimes.  The  Legal 
Tender  Cases  (1870)  12  Wall.  457,  535, 
20  L.  Ed.  287. 

Under  the  power  to  define  and  punish 
piracies,  congress  may  declare  to  be 
piracy  the  service  of  a  citizen  or  res- 
ident of  the  United  States  on  a  vessel 
used  in  kidnapping  the  inhabitants  of  a 
foreign  country  for  the  purpose  of  mak- 
ing them  slaves,  or  the  use  of  a  vessel 
owned  in  the  United  States  in  such 
kidnapping.  In  re  Charge  to  Grand 
Jury  (C.  O.  1859)  Fed.  Cas.  No.  18,- 
269a. 

Pirates  are  sea  robbers  or  highway- 
men of  the  sea,  and  all  civilized  nations 
have  a  common  interest  and  are  under 
a  moral  obligation  to  arrest  and  sup- 
press them;  and  the  constitution  in  ex- 
press terms  confers  upon  the  United 
States  the  power  to  perform  this  duty, 
as  one  of  the  family  of  nations.  In  re 
Charge  to  Grand  Jury  (C.  C.  1861) 
Fed.  Cas.  No.  18,277. 

The  power  to  define  and  punish  fel- 
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onies  committed  on  the  high  seas  is 
independent  of  any  power  which  Con- 
gress may  derive  from  article  3,  §  2, 
cL  1,  declaring  that  the  judicial  power 
of  the  United  States  shall  extend  to 
all  cases  of  admiralty  and  maritime 
jurisdiction,  but  that  clause  gives  Con- 
gress any  power  which  it  may  possess 
to  provide  for  the  punishment  of  offens- 
es committed  on  any  navigable  waters 
other  than  those  of  the  high  seas.  Im- 
brovek  v.  Hamburg-American  Steam 
Packet  Co.  (D.  C.  1911)  190  Fed.  229, 
judgment  affirmed  Atlantic  Transport 
Co.  v.  Imbrovek  (1912)  193  Fed.  1019, 
118  C.  C.  A.  598. 

Offenses  against  laws  of  nations.— >A 

penal  statute  passed  by  Congress  under 
the  power  granted  to  it  by  this  clause 
need  not  expressly  declare  the  act 
made  punishable  to  be  an  offense  against 
the  law  of  nations.  U.  S.  v.  Arjona 
(1887)  7  Sup.  Ct  628,  630,  120  U.  S. 
479,  30  L.  Ed.  728.  So  the  act  of  1884 
(incorporated  into  Comp.  St.  §  10326  et 
aeq.)  is  not  an  invalid  exercise  of  au- 
thority because  it  fails  to  declare  that 
the  offense  is  one  "against  the  law  of 
nations."    Id. 


Congress,  under  its  authority  to  de- 
fine and  punish  offenses  against  the 
law  of  nations  and  to  regulate  com- 
merce with  foreign  nations,  may  pro- 
vide for  punishing  as  a  crime  the  coun- 
terfeiting within  the  United  States  of 
the  notes  of  foreign  banks  or  corpora- 
tions, although  such  notes  are  not  the 
issue  of  the  foreign  government    Id. 

The  federal  judiciary,  in  the  absence 
of  legislation  by  congress,  has  jurisdic- 
tion of  an  offense  against  the  law  of  na- 
tions, and  may  proceed  to  punish  the 
offender  according  to  the  forms  of  the 
common  law.  Henfield's  Case  (C.  C. 
1793)  Fed.  Cas.  No\  6,360. 

The  participation  by  the  citizens  of 
a  neutral  state  in  an  attack  by  one  bel- 
ligerent power  upon  another  is  an  of- 
fense against  the  law  of  nations,  and 
may  be  punished  as  such  by  such 
neutral  state.     Id. 

Counterfeiting  the  securities  of  a  for- 
eign nation  is  an  offense  against  the 
"law  of  nations."  U.  S.  v.  White  (C. 
C.  1886)  27  Fed.  200,  202. 

Cited    without    definite    application, 

McCulloch  v.  Maryland  (1819)  4  Wheat. 
316,  417,  4  L.  Ed,  579. 


11  To  declare  War,  grant  Letters  of  Marque  and  Reprisal,  and 
make  Rules  concerning  Captures  on  Land  and  Water; 


Notes  of  Decisions 


1.  Declaring  war  in  general. 

2.  Casus  belli. 

3.  Blockades   and   commercial   intercourse 

during  war. 

4.  Recognition   of  state  of  war  and   bel- 

ligerent rights. 

5.  War  against  states. 

6.  Insurrection    or    rebellion    constituting 

war. 

7.  Exercise  of  war  powers. 

8.  Martial  law. 

9.  Acquisition    and    government    of    terri- 

tory. 
10.    Captures  on  land  and  water. 
U.    Seizure  and  confiscation  of  property. 

See,  also,  notes  under  art.  1,  §  8,  cL 
12,  post. 

I.  Declaring  war  In  general.— A  state 
law  imposing  a  tax  on  passengers  held 
void  as  interfering  with  the  power  of 
the  federal  government  to  declare  and 
prosecute  war,  and  as  a  necessary  in- 
cident to  raise  and  transport  troops 
through  and  over  territory  of  any  state. 
Crandall  v.  Nevada  (1867)  6  Wall.  35, 
44,  18  L.  Ed.  745. 

This  clause  does  not  confer  on  con- 
gress the  power  to  designate  by  law  a 
person  to  fill  a  military  office,  since 
this  would  be  in  dirct  conflict  with  the 
power  of  appointment  given  the  presi- 
dent by  Const,  art.  2,  §  2.  (1884)  18 
Op.  Atty.  Gen.  18,  26. 

The  power  to  declare  war  is  exclu- 
sively vested  in  congress.  Perkins  v. 
Rogers  (1871)  35  Ind.  124,  9  Am.  Rep. 
639. 

This  clause  relates  only  to  wars  with 
foreign  nations.  Norris  v.  Doniphan 
(1863)  61  Ky.  (4  Mete.)  385. 


Assuming  that  a  conscript,  by  furnish- 
ing a  substitute,  as  authorized  by  the 
act  of  April  16,  1862,  made  a  contract 
with  the  government,  the  latter,  under 
the  power  to  declare  war  and  raise  and 
support  armies,  may  annul  such  con- 
tract without  making  any  compensa- 
tion; exemption  from  military  service 
not  being  property,  but  a  mere  per- 
sonal privilege.  Gatlin  v.  Walton 
(1864)  60  N.  C.  325,  1  Winst.  333. 

2.  Casus  belli.— A  recognition  by  any 
other  independent  power  of  the  Con- 
federate States  as  an  independent  pow- 
er before  they  had  demonstrated  their 
ability  to  maintain  their  new  govern- 
ment would  have  been  a  casus  belli  be- 
tween the  United  States  and  such  pow- 
er. Smith  v.  Stewart  (1869)  21  La. 
Ann.  67,  99  Am.  Dec.  709. 

3.  Blockades  and  commercial  inter- 
course during  war.— The  charges  which 
the  treasury  regulations  required  to  be 
paid  as  a  condition  of  carrying  on  trade 
in  the  insurrectionary  states  were  im- 
posed in  the  exercise  of  the  war  power. 
Hamilton  v.  Dillin  (1874)  21  Wall.  73, 
87,  22  L.  Ed.  528. 

The  government  may  permit  trading 
with  an  enemy  upon  such  conditions  as 
it  chooses  to  prescribe.    Id. 

The  proclamation  of  the  blockade  is 
of  itself  conclusive  evidence  of  the  ex- 
istence of  war  warranting  the  blockade. 
The  Mary  Clinton  (C.  C.  1863)  Fed. 
Cas.  No.  9,203. 

Concession  of  belligerent  rights  by 
the  legislative  and  executive  depart- 
ments to  rebels  establishes  no  rights  ex- 
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cept  during  the  war.  Shortridge  v.  Ma- 
con (C.  C.  1867)  Fed.  Caa.  No.  12,812. 

The  president  may  lawfully  proclaim 
a  blockade  of  any  of  the  ports  of  the 
United  States  when  in  his  judgment  the 
exigency  for  such  action  has  arisen, 
though  congress  alone  has  power,  under 
the  constitution,  to  declare  war  and 
grant  letters  of  marque.  U.  S.  v.  The 
Tropic  Wind  (1861)  6  D.  C.  351. 

The  acts  of  July  13,  1861,  and  August 
6,  1861,  did  not  affect  prior  proceed- 
ings of  the  president  in  authorising 
acts  of  war,  in  establishing  blockades, 
and  making  captures  of  enemy  proper- 
ty. The  Hiawatha"  (D.  C.  1861)  Fed. 
Cas.  No.  6,451. 

As  against  the  Btates  in  rebellion,  the 
United  States  had  both  sovereign  and 
belligerent  rights,  and  might  both  es- 
tablish a  blockade  and  interdict  all 
commerce  with  their  ports.  The  Re- 
vere (D.  C.  1862)  Fed.  Cas.  No.  11,716. 

The  results  of  war  inter  gentes  were 
substantially  applied  to  the  citizens  of 
the  Confederate  States  during  the  Re- 
bellion. Harden  v.  Boyce  (N.  Y.  1870) 
59  Barb.  425. 

See,  also.  The  Venice  (1864)  2  Wall. 
(U.  S.)  258,  17  L.  Ed.  866;  Mrs.  Alex- 
ander's Cotton  (1864)  2  Wall.  (U.  S.) 
404.  17  L.  Ed.  915;  Ouachita  Cotton 
(1867)  6  Wall.  (U.  S.)  521,  18  L.  Ed. 
935;  Hanger  v.  Abbott  (1867)  6  Wall. 
(U.  S.)  532,  18  L.  Ed.  939;  Coppell 
v.  Hall  (1868)  7  WaU.  (U.  S.)  542.  19 
L.  Ed.  244;  McKee  v.  U.  S.  (1868)  8 
WaU.  163,  19  L.  Ed.  329;  Jackson  Ins. 
Co.  v.  Stewart  (C.  C-  1866)  Fed.  Cas. 
No.  7,152. 

4.  Recognition  of  state  of  war  and 
belligerent  rights— Whether  war  be 
made  by  invasion  of  a  foreign  nation, 
or  by  states  organized  in  rebellion,  it 
is  none  the  less  a  war,  although  the 
declaration  of  it  be  "unilateral,"  for 
war  may  exiBt  without  a  declaration 
on  either  side,  and  a  declaration  of  war 
by  one  country  only  is  not  a  mere  chal- 
lenge, to  be  accepted  or  refused  at 
pleasure  by  the  other.  Prize  Cases 
(1862)  2  Black,  635,  668,  17  L.  Ed. 
459. 

The  power  of  making  war  is  exclu- 
sively vested  in  congress,  bnt  the  pres- 
ident has  power  to  repel  invasions  by 
hostile  forces,  even  when  congress  has 
not  declared  war.  U.  S.  v.  Smith  (C. 
C.  1806)  Fed.  Cas.  No.  16,342. 

The  practice  of  a  formal  proclama- 
tion before  recognizing  an  existing  war 
and  capturing  enemy's  property  has  fall- 
en into  disuse  in  modern  times,  and  ac- 
tual hostilities  may  determine  the  date 
of  the  commencement  of  war,  though 
no  proclamation  may  have  been  issued, 
no  declaration  made,  and  no  action  of 
the  legislative  branch  of  the  govern- 
ment had.  The  Buena  Ventura  (D.  C. 
1898)  87  Fed.  927,  decree  reversed 
(1899)  20  Sup.  Ct.  148,  175  U.  S.  384, 
44  L.  Ed.  206;  decree  affirmed  The 
Panama  (1900)  20  Sup.  Ot.  480,  176  U. 
S.  535,  44  L.  Ed.  577. 
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A  public  war,  within  the  meaning  of 
the  constitution  and  the  rules  and  arti- 
cles of  war  (Act  April  10,  1806,  c.  20), 
has  existed  with  the  Seminoles  since 
the  day  congress  recognized  their  hos- 
tilities and  appropriated  money  to  sup- 
press them.  (1838)  3  Op.  Atty.  Gen. 
307. 

A  state  of  war  may  exist  without  a 
declaration  on  either  aide.  Baker  v. 
Gordon  (1864)  23  Ind.  204. 

The  federal  government  alone  has 
power  to  recognize  and  regulate  belli- 
gerent rights.  On  this  subject  the 
states  have  no  sovereignty.  Price  v. 
Poynter  (1867)  64  Ky.  (1  Bush)  387, 
89  Am.  Dec.  631;  Bell  v.  Louisville  & 
N.  R.  Co.  (1867)  64  Ky.  (1  Bush)  404, 
89  Am.  Dec.  632. 

5.  War  against  states.— By  the  con- 
stitution, congress  alone  has  the  power 
to  declare  a  national  or  foreign  war, 
but  it  cannot  declare  war  against  a 
state,  or  any  number  of  states,  by  vir- 
tue of  any  clause  in  the  constitution. 
Prize  Cases  (1862)  2  Black,  635,  668, 
688,  17  L.  Ed.  459. 

Authority  to  suppress  rebellion  is 
found  in  the  power  to  suppress  insur- 
rection and  carry  on  war;  and  author- 
ity to  provide  for  the  restoration  of 
state  governments,  under  the  Constitu- 
tion, when  subverted  and  overthrown, 
is  derived  from  the  obligation  of  the 
United  States  to  guarantee  to  every 
state  in  the  Union  a  republican  form  of 
government  The  latter,  indeed,  in  the 
case  of  a  rebellion  which  involves  the 
government  of  a  state,  and,  for  the 
time,  excludes  the  national  authority 
from  its  limits,  seems  to  be  a  neces- 
sary complement  to  the  other.  Texas 
v.  White  (1868)  74  U.  S.  (7  WalL)  700, 
19  L.  Ed.  227. 

Congress  is  not  deprived  of  its  power 
when  its  exercise  is  called  out  by  civil 
war.  Tyler  v.  Defrees  (1870)  11  WalL 
331,  345,  20  L.  Ed.  161. 

The  theory  or  opinion  that  the  Con- 
stitution does  not  contemplate  making 
war  on  a  state  is  true  in  the  sense  that 
the  state  as  a  political  body  is  not  to 
be  compelled  to  execute  the  laws  of  the 
United  States;  for  those  laws  act  di- 
rectly on  individuals  and  are  to  be  en- 
forced by  national  instrumentalities. 
Charge  to  Grand  Jury,  Treason  (D.  C. 
1863)  Fed.  Cas.  No.  18,274. 

Although  it  is  clear  that  the  constitu- 
tion does  not  give  congress  power,  ei- 
ther expressly  or  by  implication,  to 
make  war  against  a  state,  and  to  re- 
quire the  executive  to  carry  it  on  by 
force  drawn  from  the  other  states,  yet 
that  question  is  one  for  congress  itself 
to  consider.  (1860)  9  Op.  Atty.  Gen. 
517. 

If  it  be  true  that  war  cannot  be  de- 
clared, nor  a  system  of  hostilities  car- 
ried on,  by  the  federal  government 
against  a  state,  it  follows  that  an  at- 
tempt to  do  so  would  be,  ipso  facto,  an 
expulsion  of  such  state  from  the  Union; 
and  in  that  event,  it  would  seem,  all  the 
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states  will  be  absolved  from  tbeir  feder- 
al obligations.     Id. 

The  general  government  may  lawful- 
ly repel  a  direct  aggression  on  its  prop- 
erty and  officers,  but  cannot  carry  on 
an  offensive  war  to  punish  the  people 
for  the  political  misdeeds  of  their  state 
government,  or  to  prevent  threatened 
violation  of  the  constitution,  or  to  en- 
force an  acknowledgment  that  the  gov- 
ernment of  the  United  States  is  *  su- 
preme.   Id. 

See,  also,  Brown  v.  Hiatt  (C.  O. 
1870)  Fed.  Cas.  No.  2,011;  Philips  v. 
Hatch  (O.  C.  1871)  Fed.  Cas.  No.  11,- 
094;  Jacoway  v.  Denton  (18G9)  25 
Ark.  625;  Buie  t.  Parker  (1869)  63  N. 
C.  131;  Hedges  v.  Price  (1867)  2  W. 
Va.  192.  94  Am.  Dec.  507. 

6.  Insurrection  or  rebellion  constitut- 
ing war.— No  formal  declaration  of  war 
by  the  president,  in  the  case  of  the  war 
of  the  Rebellion,  was  necessary  to  render 
lawful  the  means  adopted  by  him  to  re- 
pel the  warlike  measures  of  the  enemy. 
The  Hiawatha  (D.  O.  1861)  Fed.  Cas. 
No.  6,451. 

The  late  insurrection  of  the  Southern 
States  did  not  become  a;  civil  war  until 
after  the  proclamation  of  President 
Lincoln,  issued  August  16,  1861,  pur- 
suant to  Act  July  13.  1861,  placing 
the  inhabitants  of  the  Southern  States 
in  a  state  of  insurrection.  Perkins  v. 
Bogers  (1871)  35  Ind.  124,  9  Am.  Rep. 
639. 

John  Morgan  and  his  band  of  Confed- 
erate soldiers  constituted  in  May,  1862, 
a  public  enemy  in  the  technical  sense. 
The  strife  in  which  they  were  fighting 
was  not  an  insurrection,  but  a  civil  war, 
in  which  the  parties  were  belligerents 
and  respectively  entitled  to  belligerent 
rights.  Bland  v.  Adams  Exp.  Co. 
(1864)  62  Ky.  (1  Duv.)  232,  85  Am. 
Dec.  623. 

The  late  Rebellion  in  this  country  had 
matured  into  a  civil  war  on  the  10th  of 
May,  1802.  Bell  v.  Louisville  &  N.  R. 
Co.  (1867)  64  Ky.  (1  Bush)  404,  89 
Am.  Dec.  632. 

Insurrection  is  not  in  the  legal  sense 
war,  and  the  strife  between  the  states 
was  not  war  of  such  character  as  to 
make  commercial  intercourse  and  con- 
tracts between  the  antagonist  citizens 
illegal  before  its  recognition  as  such  by 
the  government  of  the  United  States. 
Leathers  v.  Commercial  Ins.  Co.  (1867) 
65  Ky.  (2  Bush)  296,  92  Am.  Dec.  483. 
Where  a  portion  of  the  subjects  of  a 
•civil  government  have  rebelled,  estab- 
lished another  government,  and  resorted 
to  arms  to  maintain  it,  and  the  rebellion 
is  of  such  magnitude  that  the  military 
and  naval  forces  have  been  called  out 
to  suppress  it2  the  fact  that  such  rebels 
are  robbers  on  land  and  pirates  on  the 
sea  does  not  preclude  them  from  being 
regarded  as  belligerents.  Dole  v.  Mer- 
chants' Mut  Marine  Ins.  Co.  (1863) 
51  Me.  465. 
On  May  20,  1861,  the  people  of  the 


state  of  Tennessee  were  public  enemies. 
Lewis  v.  Ludwick  (1869)  46  Tenn.  (6 
Cold.)  368,  98  Am.  Dec.  454. 

7.  Exercise  of  war  powers.— See,  also, 
notes  under  art.  1,  §  8,  cl.  12,  post. 

By  virtue  of  its  power  to  make  war 
and  suppress  insurrection,  the  gov- 
ernment has  the  right  to  transport 
troops  to  all  parts  of  the  Union  by  the 
usual  and  most  expeditious  mode,  and  a 
state  tax  on  passengers  carried  out  of 
the  state  is  void  as  an  interference 
therewith.  Crandall  v.  Nevada  (1867) 
6  Wall.  35,  44,  18  L.  Ed.  745. 

An  act  suspending  statute  of  limita- 
tions during  the  war  held  to  be  a  prop- 
er exercise  of  the  war  power.  Stew- 
art v.  Bloom  (1870)  11  Wall.  493,  506, 
20  L.  Ed.  176. 

Under  its  power  to  declare  war,  con- 
gress may  carry  on  war  and  collect 
revenue  for  that  purpose.  The  Legal 
Tender  Cases  (1870)  12  Wall.  457,  546, 
20  L.  Ed.  287. 

As  incident  to  the  power  of  making 
war,  the  national  government  has  the 
power  to  bury  the  dead  who  have  fallen 
in  battle  and  to  appropriate  for  this 
purpose  such  lands  for  national  ceme- 
teries as  are  necessary  to  hold  such 
burial  places  and  protect  them  from 
desecration.  (1869)  13  Op.  Atty.  Gen. 
131. 

When  congress  declares  war,  by  that 
declaration  it  puts  in  force  the  laws  of 
war,  and  the  war  powers  of  the  govern- 
ment which  are  not  to  be  exercised,  un- 
der the  constitution,  in  time  of  peace, 
come  into  full  force  by  virtue  of  the 
constitution,  and  are  to  be  exerted  by 
the  president  and  congress.  After  the 
declaration  of  war,  every  act  done  in 
carrying  on  the  war,  is  an  act  done  by 
virtue  of  the  constitution,  which  au- 
thorized the  war  to  be  commenced. 
Every  measure  of  congress,  and  every' 
executive  act  performed  by  the  presi- 
dent, intended  and  calculated  to  carry 
the  war  to  a  successful  issue,  are  acts 
done  under  the  constitution,  whether 
the  act  or  the  measure  be  for  the  rais- 
ing of  money  to  support  armies,  or  a 
declaration  of  freedom  to  fill  their 
ranks  and  weaken  the  enemy,  whether 
it  be  the  organization  of  military  tri? 
buna  I  s  to  try  traitors,  or  the  destruction 
of  their  property  by  the  advancing 
army,  without  due  process  of  law,  and 
the  validity  of  such  acts  must  be  de- 
termined by  the  constitution.  McCor- 
mick  v.  Humphrey  (1866)  27  Ind.  144. 

Since  congress  -has  the  constitutional 
power  to  declare  war,  it  follows  that 
congress  must  possess  the  choice  of 
means,  and  must  be  empowered  to  use 
any  means  which  are,  in  fact,  condu- 
cive to  the  exercise  of  the  constitution- 
al grant  of  power.     Id. 

The  law  of  nations  imposes  only  the 
limit  on  the  war  power  of  the  United 
States,  and  there  is  no  difference  in 
this  respect  between  a  foreign  and  a 
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civil  war.  Knoefel  T.  Williams  (1868) 
30  Ind.  1. 

Assuming  that  a  conscript  by  fur- 
nishing a  substitute,  as  authorized  by 
Act  April  16,  1862,  made  a  contract 
with  the  government,  the  latter,  un- 
der the  power  to  declare  war  and  raise 
and  support  armies,  may  annul  such 
contract  without  making  any  compen- 
sation; exemption  from  military  service 
not  being  property,  but  a  mere  personal 
privilege.  Gatlin  v.  Walton  (1804)  60 
N.  C.  325,  1  Winst  333. 

The  United  States  military  authori- 
ties during  the  war  had  authority  to 
construct  a  line  of  railroad  along  a 
public  street  in  Memphis  connecting  the 
lines  of  certain  railroads,  and  any  one 
using  such  line  of  road  for  military  pur- 
poses under  the  orders  of  the  military 
authorities  should  not  be  deemed  a 
trespasser.  Mississippi  &  T.  R.  Co.  v. 
Wilson  (1873)  57  Tenn.  (10  Heisk.)  496. 

See,  alBO,  The  Grapeshot  (1869)  9 
Wall.  (U.  S.)  129,  19  L.  Ed.  651. 

Military  tribunals,  see  (1865)  11  Op. 
Atty.  Gen.  297. 

8.  Martial  law.— Martial  law  cannot 
suspend  the  constitution  as  the  guardian 
of  the  person  and  property  of  a  private 
citizen  who  is  not  an  enemy  to  the  gov- 
ernment, and  has  been  guilty  of  no  hos- 
tile act.  Corbin  v.  Marsh  (1865)  63 
Ky.  (2  Duv.)  193. 

Martial  law  is  limited  to  the  theater 
of  active  military  operations,  where  no 
civil  authority  remains,  and  there  is  a 
necessity  to  furnish  a  substitute  to  pre- 
serve the  safety  of  the  army  and  socie- 
ty; and  martial  rule  can  only  prevail 
until  the  laws  can  have  their  free 
course.  McLaughlin  v.  Green  (1874) 
50  Miss.  453. 

See  Ex  parte  Vallandigham  (G.  O. 
1863)  Fed.  Cas.  No.  16,816. 

9.  Acquisition  and  government  of  ter- 
ritory.—The  government  possesses  the 
power  of  acquiring  territory  by  con- 
quest. American  Ins.  Co.  v.  Canter 
(1828)  1  Pet  6U1,  542,  7  L.  Ed.  242; 
Pollard  v.  Kibbe  (1840)  14  Pet  353, 
392,  10  L.  Ed.  490. 

The  power  to  declare  wax  is  con- 
ferred on  congress  to  enable  the  gen- 
eral government  to  vindicate  by  arms 
its  own  rights  and  the  rights  of  its  cit- 
izens, and  a  war  declared  by  congress 
is  not  presumed  to  be  waged  for  con- 
quest, and  the  boundaries  of  the  United 
States  may  only  be  extended  by  the 
treaty-making  power  or  legislative  au- 
thority. Fleming  v.  Pa*e  (1850)  9 
How.  603,  614,  13  L.  Ed.  276. 

A  military  occupation  which  will  give 
the  right  to  exercise  governmental  au- 
thority is  not  merely  an  invasion,  but 
is  an  invasion  plus  possession  of  the 
enemy's  country  for  the  purpose  of- 
holding  it  temporarily,  at  least.  Mac- 
leod  v.  U.  S.  (1913)  33  Sup.  Ct  955, 
229  U.  S.  416,  57  L.  Ed.  1260. 

The  power  conferred  on  the  govern- 
ment to  make  war  and  treaties  implies 
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the  power  to  acquire  territory,  either 
by  conquest  or  treaty;  and  the  power 
to  govern  such  territory  until  it  is  fit 
to  be  admitted  into  the  Union  as  a 
state  results  from  the  acquisition 
thereof.  Nelson  t.  U.  S.  (O.  C.  1887) 
30  Fed.  112,  affirming  (D.  C.  1886)  29 
Fed.  202. 

The  power  to  acquire  additional  ter- 
ritory rests  on  the  power  to  declare 
war.  Ex  parte  Ortiz  (C.  C.  1900)  100 
Fed.  955,  958. 

The  title  to  lands  in  this  state  own- 
ed by  the  Confederate  government 
when  the  state  was  overpowered  by 
the  federal  forceB  in  1865  passed  by 
conquest  to  the  government  of  the 
United  States.  Atkinson  v.  Central 
Georgia  Agricultural  &  Mfg.  Co.  (1877) 
58  Ga.  227. 

The  government  of  the  United  States 
during  the  Civil  War  could  make  no 
conquest  of  its  own  territory  or  by 
triumph  of  arms  gain  any  higher  rights 
over  the  soil  of  Tennessee  and  its  in- 
habitants than  it  enjoyed  before  the 
war;  the  Rebellion  being  suppressed 
and  the  revolted  inhabitants  coerced 
into  obedience,  the  general  laws  pro- 
prio  vigore  extended  over  the  territory. 
Rutledge  v.  Fogg  (1866)  43  Tenn.  (3 
Cold.)   554,  91  Am.  Dec.  299. 

Government  established  in  a  conquer- 
ed territory  by  the  orders  of  the  mili- 
tary power  occupying  the  same  endures 
while  the  occupation  continues,  and 
ends  with  the  restoration  of  peace  and 
the  resumption  of  the  regular  civil  mu- 
nicipal government  Isbell  v.  Farris 
(1868)  45  Tenn.   (5  Cold.)  426. 

10.  Captures   on   land   and   water.— 

Enemy  property  found  here,  on  land, 
at  the  commencement  of  hostilities, 
cannot  be  condemned  without  a  legis- 
lative act  authorizing  confiscation. 
The  declaration  of  war  is  not  such  an 
act.  Brown  v.  U.  S.  (1814)  8  Cranch, 
110,  125,  126,  3  L.  Ed.  504. 

Captured  and  Abandoned  Property 
Act  March  12,  1863,  held  within  the 
power  to  "make  regulations  concerning 
captures  on  land  and  water."  Hay- 
craft  v.  U.  S.  (1874)  22  WalL  81, 94, 22 
L.  Ed.  738. 

Rev.  St  5308,  Comp.  St  |  10150,  is 
an  exercise  of  the  power  vested  in  con- 
gress by  this  clause  as  to  captures  on 
land  and  water.  Kirk  v.  Lynd  (1882) 
1  Sup.  Ct  296,  106  U.  S.  315,  27  K 
Ed.  193. 

Congress  in  the  exercise  of  the  pow- 
er to  make  rules  concerning  captures 
on  land  and  water,  enacted  statutes 
from  time  to  time  as  embodied  in  R. 
S.  tit  54  (Comp.  St  tit.  54)  relating 
to  "Prize."  The  Rita  (D.  C.  1898)  89 
Fed.  763,  765. 

Prize  Act  March  3,  1863,  c.  86,  au- 
thorizing the  taking  by  the  government 
of  any  captured  property  and  the  de- 
posit of  its  value  in  the  treasury,  sub- 
ject to  the  jurisdiction  of  the  prize 
court  in  which  proceedings  may  be  in- 
stituted for  condemnation  of  the  prop- 
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erty,  is  a  valid  exercise  of  the  power 
of  congress  to  make  rules  concerning 
captures.  (1863)  10  Op.  Atty.  Gen. 
519. 

II.  Selzuro  and  confiscation  of  prop- 
erty-—See,  also,  note  under  art.  1,  §  8, 
cL  18,  post 

The  confiscation  acts  passed  during 
the  Civil  War  are  constitutional.  Ty- 
ler v.  Defrees  (1870)  11  Wall.  331, 
345,  20  L.  Ed.  161;  Page  v.  U.  S. 
(1870)  11  Wall:  268,  304,  20  L.  Ed. 
135;  Kirk  v.  Lynd  (1882)  1  Sup.  Ct 
296,  297,  106  U.  S.  315,  27  L.  Ed.  193; 
U.  S.  v.  Republican  Banner  Officers 
(O.  C.  1863)  Fed.  Oas.  No.  16,148. 

A  military  commander,  under  cir- 
cumstances of  actual,  urgent,  immedi- 
ate, and  pressing  public  necessity  may 
take  private  property.  Harmony  v. 
Mitchell  (C.  O.  1850)  Fed.  Cas.  No. 
6,082;  Holmes  v.  Sheridan  (G.  O. 
1870)  Fed.  Cas.  No.  6,644. 

The  mere  declaration  of  war  does 
not  confiscate  enemy  property  or  debts 
due  to  an  enemy,  nor  does  it  so-  vest 
the  property  or  the  debts  in  the  gov- 
ernment, as  to  support  judicial  pro- 
ceedings for  the  confiscation  of  the 
property  or  debts,  without  expression 
of  the  will  of  the  government,  through 
its  proper  department,  to  that  effect. 
Under  the  constitution  of  the  United 
States,  the  power  of  confiscating  enemy 
property  and  debts  due  to  an  enemy  is 
in  congress  alone.  Britton  v.  Butler 
(C.  C.  1872)  Fed.  Cas.  No.  1903. 

The  United  States  can  hold  posses- 
sion of  the  sites  of  the  advanced  mar- 
tello  towers,  outworks  of  Ft.  Taylor, 
Fla.,  which  were  erected  during  the  re- 
bellion, and  exclude  all  intruders  there- 
from, whether  they  claim'  to  be  owners 
or  not,  and  no  proceedings  to  oust  the 
United  States  from  such  possession  are 
maintainable.  (1881)  17  Op.  Atty. 
Gen.  6.  But,  see  U.  S.  v.  Lee  (1882) 
106  U.  S.  196,  1  Sup.  Ot  240,  27  L. 
Ed.  171. 

The  United  States  may  take  and  use 
real  estate  during  war  for  war  purpos- 


es, but  may  not,  by  any  summary  pro- 
ceeding, divest  the  title  of  the  owner, 
nor  the  power  to  retain  possession  be- 
yond the  period  during  which  the  occa- 
sion for  the  taking  continued.  (1896) 
21  Op.  Atty.  Gen.  382. 

If  the  provisions  of  the  confiscation 
act  of  July  17,  1862,  are  unconstitu- 
tional anff  void,  it  seems  clear  that 
congress  has  no  power  to  prohibit  the 
state  courts  from  giving  to  the  owners 
the  relief  to  which  they  are  entitled  by 
the  laws  of  the  states.  Norris  v.  Don- 
iphan (1863)  61  Ky.  (4  Mete.)  385. 

The  right  given  by  the  constitution 
to  make  war  upon  rebels  gives  the  pow- 
er to  perform  acts  of  war,  and  no  oth- 
er power  whatever,  and  the  seizure  and 
confiscation  of  enemy's  property  on 
land  are  not  acts  of  war.    Id. 

The  seizure  and  sale  of  property  does 
not  pass  title  unless  warranted  by  the 
usages  of  war,  but  Const.  Mo.  art.  11,  § 
4,  protecting  officers  from  prosecutions 
for  unlawful  seizures  made  during  the 
Rebellion,  is  valid.  Williamson  v.  Rus- 
sell (1872)  49  Mo.  185. 

See,  also,  The  Hampton  (1866)  5 
Wall.  (U.  S.)  372,  18  L.  Ed.  659; 
The  William  Bagaley  (1866)  5  Wall. 
(U.  S.)  377,  18  L.  Ed.  583;  The  Siren 
(1871)  13  Wall.  (U.  S.)  389,  20  L.  Ed. 
505;  U.  S.  v.  1756  Shares  of  Capital 
Stock  (C.  O.  1865)  Fed.  Cas.  No.  15,- 
961;  U.  S.  v.  Stevenson  (C.  C.  1869) 
Fed.  Cas.  No.  16,396;  Wagner  v. 
Schooner  Juanita  (D.  C.  1846)  Fed. 
Cas.  No.  17,039;  The  Ned  (D.  C.  1862) 
Fed.  Cas.  No.  10,078;  McVeigh  v.  The 
Bank  of  the  Old  Dominion  (Va.  1675) 
26  Grat  188,   199. 

Cited    without    definite    application, 

Hepburn  v.  Griswold  (1869)  8  Wall. 
603,  617,  19  L.  Ed.  513;  Kilbourn  v. 
Thompson  (1880)  103  U.  S.  168,  192, 

26  L.  Ed.  377;  Civil  Rights  Cases 
(1883)  109  U.  S.  8,  18,  3  Sup.  Ct.  18, 

27  L.  Ed.  835;  Rice  v.  U.  S.  (1887) 
7  Sup.  Ct  1377,  1384,  122  U.  S.  611, 
30  L.  Ed.  793. 
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Notes  of  Decisions 


Raising  and  supporting  armies— In 
general.— A  state  law  imposing  a  tax 
on  passengers  held  void,  as  interfering 
with  the  power  of  the  federal  govern- 
ment to  declare  and  prosecute  war,  and 
as  a  necessary  incident  to  raise  and 
transport  troops  through  and  over  ter- 
ritory of  any  state.  Crandall  v.  Neva- 
da (1867)  6  Wall.  35,  44,  18  L.  Ed. 
745. 

Among  the  powers  assigned  to  the 
national  government  is  the  power  "to 
raise  and  support  armies,"  and  the 
power  "to  provide  for  the  government 
and  regulation  of  the  land  and  naval 
forces."  The  execution  of  these  pow- 
ers falls  within  the  line  of  its  duties; 


and  its  control  over  the  subject  is  ple- 
nary and  exclusive.  It  can  determine, 
without  question  from  any  state  au- 
thority, how  the  armies  shall  be  rais- 
ed, whether  by  voluntary  enlistment  or 
forced  draft,  the  age  at  which  the 
soldier  shall  be  received,  and  the  period 
for  which  he  shall  be  taken,  the  com- 
pensation he  shall  be  allowed,  and  the 
service  to  which  he  shall  be  assigned. 
Tarble's  Case  (1871)  13  Wall.  (U.  S.) 
397,  408,  20  L.  Ed.  597. 

A  provision  of  a  state  statute,  giving 
an  exclusive  right  to  a  telegraph  com- 
pany to  erect  and  use  lines  of  telegraph 
within  certain  counties,  held  to  be  in 
conflict  with  Act  July  24,  1866,  in  re- 
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lation  to  the  construction  of  telegraph 
lines,  passed  pursuant  to  the  power  to 
raise  and  support  armies.  Pensacola 
Tel.  Co.  v.  Western  Union  Tel.  Co.  (C. 
C\  1S75)  Fed.  Cas.  No.  10,960. 

Under  the  authority  to  raise  and  sup- 
port armies,  congress  has  power  to  be- 
stow bounties  and  pensions  upon  those 
who  may  engage  in  military  service,  and 
may  make  it  an  offense  to  detain  from 
a  military  pensioner  any  portion  of  the 
sum  collected  in  his  behalf  as  his  pen- 
sion. U.  S.  v.  Fairchilds  (D.  C.  1867) 
Fed.  Cas.  No.  15,067. 

The  act  providing  for  the  reduction 
of  the  army  by  mustering  out  certain 
officers  (Act  July  15,  1870  [16  Stat 
314),  was  an  exercise  of  the  power  "to 
raise  and  Bupport  armies."  Street  v. 
U.  S.  (1889)  24  Ct.  CI.  230,  affirmed 
Street  v.  U.  S.  (1890)  133  U.  S.  307, 
10  Sup.  Ct  309,  33  L.  Ed.  631. 

This  clause  does  not  confer  on  con- 
gress the  power  to  designate  by  law  a 
person  to  fill  a  military  office,  since  this 
would  be  in  direct  conflict  with  the 
power  of  appointment  given  the  presi- 
dent by  Const,  art.  2,  §  2.  (1884)  18 
Op.  Atty.  Gen.  18,  26. 

The  power  to  raise  and  support  ar- 
mies is  plenary,  and  without  limitation 
or  restriction.  (1909)  27  Op.  Atty. 
Gen.  260. 

The  making  of  treasury  notes  lawful 
money  and  a  legal  tender  in  payment  of 
debts  is  one  of  the  means  which  con- 
gress may  constitutionally  adopt  to  en- 
able the  general  government  "to  raise 
and  support  an  army."  Lick  v.  Faulk- 
ner (1864)  25  Cal.  404.  Act  Feb.  25, 
1862,  authorizing  treasury  notes  to  be 
issued,  and  making  them  lawful  money 
and  a  Jegal  tender  in  payment  of  debts, 
was  an  exercise  of  sovereign  authority 
within  the  scope  of  the  power  "to  raise 
and  support  an  army."     Id. 

The  power  of  congress  to  raise  and 
support  armies,  to  provide  for  calling 
forth  the  militia,  to  execute  the  laws 
of  the  Union,  suppress  insurrections 
and  repel  invasions,  and  to  provide  for 
organizing,  arming  and  disciplining  the 
militia,  and  for  governing  such  part  of 
them  as  may  be  employed  in  the  serv- 
ice of  the  United  States,  is  clear  and 
indisputable.  The  language  used  in  the 
constitution,  in  making  this  grant  of 
power  is  so  plain,  precise,  and  compre- 
hensive as  to  leave  no  room  for  doubt 
or  controversy  as  to  where  the  su- 
preme control  over  the  military  force 
of  the  country  resides.  This  power  of 
commanding  the  service  of  the  militia 
in  times  of  insurrection  and  invasion 
is  a  natural  incident  to  the  duties  of 
superintending  the  common  defense, 
and  of  watching  over  the  internal  peace 
of  the  country,  and  was  wisely  vested 
in  congress  by  the  framers  of  the  con- 
stitution. In  re  Griner  (1863)  16  Wis. 
423. 

Conscription.— The      constitution 

of  the  United   States  authorizes  con- 

(13502) 


gress  to  raise  armies,  and  also  to  call 
forth  and  organize  the  militia  of  the 
several  states.  Under  this  twofold 
power,  both  regular  national  armies 
and  occasional  militia  forces  from  the 
several  states  may  be  raised,  either  by 
conscription  or  in  other  modes.  Mc- 
Call's  Case  (D.  C.  1863)  Fed.  Cas,  No. 
8,669. 

Under  the  grant  of  power  to  raise 
and  support  armies  and  call  out  the 
militia,  congress  has  power  to  make 
and  authorize  such  orders  and  regula- 
tions as  may  be  necessary  to  prevent 
those  who  are  liable  by  law  to  military 
service  from  evading  that  duty,  such 
as  an  order  to  prevent  them  from  leav- 
ing the  country  and  state,  to  avoid  an 
impending  draft  Allen  v.  Colby  (1867) 
47  N.  H.  544. 

Assuming  that  a  conscript,  by  fur- 
nishing a  substitute,  as  authorized  by 
the  act  of  April  16,  1862,  made  a  con- 
tract with  the  government,  the  latter, 
under  the  power  to  declare  war  and 
raise  and  support  armies,  may  annul 
such  contract  without  making  any  com- 
pensation; exemption  from  military 
service  not  being  property,  but  a  mere 
personal  privilege.  Gatlin  v.  Walton 
(1864)  60  N.  C.  326,  1  Winst  333. 

Under  this  and  clauses  16  and  17  of 
article  1,  |  8,  of  the  constitution,  the 
United  States  conscription  law  of 
March  3,  1863,  held  constitutional. 
Kneedler  v.  Lane   (1863)   45  Pa.  238. 

—  Enlistment  of  minors.— This 
clause  gives  congress  power  to  enlist 
minors  in  the  army  without  the  consent 
of  their  parents.  U.  S.  v.  Bainbridge 
(C.   C.  1816)   Fed.  Cas.  No.  14,497. 

Under  this  clause  congress  may  pro- 
vide for  the  enlistment  of  minora,  with 
or  without  the  consent  of  their  parents, 
and  may  give  such  effect  and  conclu- 
siveness to  the  contract  of  enlistment 
as  it  may  deem  best  In  re  Davison 
(C.  C.  1884)  21  Fed.  618. 

The  United  States  have  a  right  to 
prescribe  the  rules  and  conditions  under 
which  voluntary  or  compulsory  serv- 
ices are  to  be  rendered  by  citizens,  and 
the  period  at  which  persons  reach  their 
majority  and  become  sui  juris  with  re- 
spect to  the  ordinary  affairs  of  life  can- 
not abridge  this  power  of  the  General 
Government  (1896)  21  Op.  Atty.  Gen. 
327. 

Under  the  war-making  powers  grant- 
ed congress  by  the  constitution,  con- 
gress had  power  to  enact  the  act  of 
May,  1846,  providing  for  the  prosecu- 
tion of  war  with  Mexico,  under  which 
a  minor  volunteer  was  bound  by  his 
enlistment  and  could  not  be  released 
because  of  his  minority,  notwithstand- 
ing he  enlisted  without  the  consent  of 
his  parents  or  the  master  to  whom  he 
was  apprenticed.  U.  S.  v.  Blakeney 
(Va.  1847)  3  Grat  405. 

State    courts.— In    view    of    the 

constitutional  grant  of  power  to  con- 
gress "to   raise  and  support  armies" 
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and  "to  provide  for  the  government  and 
regulation  of  the  land  and  naval  forc- 
es/' a  state  judge  has  no  jurisdiction  to 
issue  a  writ  of  habeas  corpus,  or  to 
continue  proceedings  under  the  writ 
when  issued,  for  the  discharge  of  a  per- 
son held  under  the  authority,  or  claim 
or  color  of  authority,  of  the  United 
States,  by  an  officer  of  that  govern- 
ment Tarble's  Case  (1871)  13  Wall. 
(N.  S.)  397,  408,  20  L.  Ed.  507. 

The  organization  of  the  army  of  the 
United  States  is  specifically  conferred 
by  the  constitution  upon  congress;  and 
an  application  for  a  writ  of  habeas 
corpus  to  release  one  held  to  service 
as  a  soldier  in  the  regular  army  Bhould 
be  addressed  to  a  United  States  court, 
and  not  to  a  state  court.  Ex  parte 
Rielly  (N.  Y.  1867)  2  Abb.  Prac  (N. 
S.)  334. 

Appropriations.— See,  also,  notes  un- 
der art  1,  §  8,  cl.  14. 

Act  Aug.  26,  1842,  c.  202,  §  23,  au- 
thorizes the  transfer  and  application 
of  the  surplus  of  appropriations  stand- 
ing to  the  credit  of  the  War  Depart- 


ment, and  not  transferred  by  the  Sec- 
retary of  the  Treasury  to  the  general 
account  of  moneys  not  appropriated,  to 
supply  the  deficiency  of  the  appropria- 
tion for  preventing  and  suppressing  In- 
dian hostilities.  Such  transfer  will  not 
conflict  with  this  clause.  (1850)  5  Op. 
Atty.  Gen.  283. 

The  inhibition  of  this  clause  does  not 
extend  to  appropriations  for  the  various 
means  which  an  army  may  use  in  mili- 
tary operations,  or  which  are  deemed 
necessary  for  common  defense.  (1004) 
25  Op.  Atty.  Gen.  105. 

Cited  without  definite  application, 
Presser  v.  Illinois  (1886)  6  Sup.  Ct 
580,  581,  116  U.  S.  252,  20  L.  Ed. 
615;  Johnson  v.  Sayre  (1805)  15  Sup. 
Ct  773,  775,  158  U.  S.  100,  30  L.  Ed. 
014;  Dashiell  v.  Grosvenor  (1805)  66 
Fed.  334,  337,  13  C.  C.  A.  503,  27  L. 
R.  A.  67  (affirmed  [1806]  16  Sup.  Ct. 
805,  162  U.  S.  425,  40  L.  Ed.  1025); 
U.  S.  v.  Angell  (C.  C.  1881)  11  Fed. 
34,  45;  Kirkman  v.  McClaughry  (C. 
C.  1007)  152  Fed.  255,  affirmed  (1008) 
160  Fed.  436,  00  C.  C.  A.  86. 
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Notes  of  Decisions 


Power  in  general.— See,  also,  notes 
under  art.  1,  §  8,  cl.  14. 

This  clause  authorizes  the  govern- 
ment to  buy  or  build  any  number  of 
steam  or  other  ships  of  war,  to  man, 
arm,  and  otherwise  prepare  them  for 
war,  and  to  dispatch  them  to  any  ac- 
cessible part  of  the  globe.  Under  this 
power  the  Naval  Academy  has  been 
established.  U.  S.  v.  Rhodes  (C.  O. 
1866)  Fed.  Cas.  No.  16,151. 

Legislative  authority  in  congress  may, 
in  some  instances,  be  derived  from 
more  than  one  grant  in  the  constitu- 
tion, as  a  river  may  receive  its  wa- 
ters through  streams  flowing  from  dif- 
ferent sources.  Thus  the  authority  to 
build  and  equip  vessels  of  war  is  doubt- 
less implied  in  the  power  to  "declare 
war,"  but  the  same  authority  is  more 
directly  conferred  by  the  power  to 
"provide  and  maintain  a  navy."  U.  S. 
v.  Burlington,  etc.,  Ferry  Co.  (D.  C. 
1884)  21  Fed.  331,  340. 

The  president  has  no  power,  without 
express  authority  of  law,  to  fix  the 
relative  rank  of  the  line  and  civil  or 
staff  officers  of  the  navy,  this  being  an 
act  of  the  legislative  power  reposed  in 
congress  by  the  constitutional  provision 
empowering  congress  "to  provide  and 
maintain  a  navy"  and  "to  make  rules 
for  the  government  of  the  land  and 
naval  forces."  (1862)  10  Op.  Atty. 
Gen.  413. 

Act  Feb.  25,  1862,  authorizing  treas- 
ury notes  to  be  issued,  and  making 
them  lawful  money  and  a  legal  tender 
in  payment  of  debts,  was  an  exercise 
of  sovereign  authority  within  the  scope 


of  the  power  "to  provide  and  main- 
tain a  navy."  Lick  v.  Faulkner  (1864) 
25  Cal.  404. 

The  making  of  treasury  notes  law- , 
ful  money  and  a  legal  tender  in  payment 
of  debts  is  one  of  the  means  which 
congress  may  constitutionally  adopt  to 
enable  the  general  government  to  pro- 
vide and  maintain  a  navy.     Id. 

The  grant  of  power  to  congress  to 
provide  and  maintain  a  navy  does  not 
of  itself  operate  to  restrain  states  from 
erecting  or  authorizing  the  erection  of 
structures,  such  as  bridges  and  dams, 
upon  the  navigable  waters  within  their 
limits,  which  might  prevent  vessels  of 
war  from  passing  or  using  the  spot 
for  anchorage,  if  no  legitimate  legis- 
lation of  congress  is  contravened,  and 
it  does  not  appear  that  the  structure 
does  or  may  actually  impair  the  effi- 
ciency of  the  navy  or  of  the  means  of 
defence.  Dover  v.  Portsmouth  Bridge, 
(1845)  17  N.  H.  200. 

Enlistments.— Congress  has  the  right 
to  declare  what  class  of  persons  shall 
be  enlisted  in  the  navy,  and  may  pro- 
vide by  law  for  the  enlistment  of  mi- 
nors therein,  without  the  consent  of 
parents  or  guardians.  U.  S.  v.  Bain- 
bridge  (C.  C.  1816)  Fed.  Cas.  No.  14,- 
407;  U.  S.  v.  Stewart  (D.  O.  1839) 
Fed.  Cas.  No.  16.400;  In  re  Norton 
(D.  C.  1899)  98  Fed.  606,  607;  Com- 
monwealth v.  Murray  (1812)  4  Bin. 
(Pa.)  487,  5  Am.  Dec.  412. 

The  United  States  have  the  right 
to  prescribe  the  rules  and  conditions 
under  which  voluntary  or  compulsory 
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services  are  to  be  rendered  by  citizens. 
(1806)  21  Op.  Atty.  Gen.  827. 

Appropriations    for   marine   oorps.— 

The  provision  in  the  naval  appropria- 
tion act  of  March  3, 1909  (35  Stat  753, 
773),  that  no  part  of  the  appropria- 
tions therein  made  for  the  marine 
corps  shall  be  expended  unless  officers 
and  enlisted  men  of  that  corps  Bhall 
serve,  as  theretofore,  on  board  all  bat- 
tle ships  and  armored  cruisers,  etc., 
in  detachments  of  not  less  than  8  per 


cent  of  the  strength  of  the  enlisted 
men  of  the  navy  on  such  vessels  is  con- 
stitutional (1909)  27  Op.  Atty.  Gen. 
259. 

Offenses  on  ships  of  wuv— Congress 
may  punish  offenses  by  persons  serving 
on  board  a  ship  of  war  wherever  it  may 
lie.  U.  8.  v.  Bevans  (1818)  3  Wheat 
836,  890,  4  L.  Ed.  404. 

Cited  without  definite  application, 
U.  S.  v.  Angell  (O.  C.  1881)  11  Fed. 
34,  45. 


14  To  make  Rules  for  the  Government  and  Regulation  of  the  land 
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See,  also,  notes  under  R,  8.  f  1342. 

Power  in  general.— Congress  may  pun- 
ish offenses  by  persons  serving  on  board 
a  ship  of  war  wherever  it  may  be.  U. 
S.  v.  Bevans  (1818)  3  Wheat  336,  390, 
4  L.  Ed.  404. 

Among  the  powers  assigned  to  the 
national  government  is  the  power  "to 
raise  and  support  armies,"  and  the 
power  "to  provide  for  the  government 
and  regulation  of  the  land  and  naval 
forces."  The  execution  of  these  pow- 
ers falls  within  the  line  of  its  duties; 
and  its  control  over  the  subject  is  plen- 
ary and  exclusive.  It  can  determine, 
without  question  from  any  state  au- 
thority, how  the  armies  shall  be  raised, 
whether  by  voluntary  enlistment  or 
forced  draft,  the  age  at  which '  the 
soldier  shall  be  received,  and  the  pe- 
riod for  which  he  shall  be  taken,  the 
compensation  he  shall  be  allowed,  and 
the  service  to  which  he  shall  be  as- 
signed. Tarble's  Case  (1871)  13  WalL 
(U.  S.)  397,  408,  20  L.  Ed.  697. 

The  power  of  congress  to  provide  for 
the  government  of  the  land  and  naval 
forces  "in  peace  and  war"  is  not  affect- 
ed by  amendments  to  the  constitution. 
In  re  Bogart  (C.  C.  1873)  Fed.  Cas. 
No.  1,596. 

The  president,  and  subordinate  ex- 
ecutive officers,  whether  military  or 
civil,  possess  a  limited  power  to  es- 
tablish regulations,  provided  these  be 
in  execution  of,  and  supplemental  to, 
the  statutes  and  statute  regulations,  but 
not  to  repeal  or  contradict  existing 
statutes  or  statute  regulations,  nor  to 
make  provisions  of  a  legislative  nature. 
Hence  the  "System  of  Orders  and  In- 
structions" for  the  navy,  issued  by 
Tresident  Fillmore  as  "Executive  of  the 
United  States,"  February  15,  1853,  is 
without  legal  validity,  and  in  deroga- 
tion of  the  powers  of  congress.  (1853) 
6  Op.  Atty.  Gen.  10. 

The  president  has  no  power,  without 
express  authority  of  law,  to  fix  the 
relative  rank  of  the  line  and  civil  or 
staff  officers  of  the  navy,  this  being  an 
act  of  the  legislative  power  reposed 
in  congress  by  the  constitutional  provi- 
sion empowering  congress  "to  provide 
and  maintain  a  navy"  and  "to  make 
rules  for  the  government  of  the  land 
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and  naval  forces."  (1862)  10  Op.  Atty 
Gen.  413. 

The  twelfth  section  of  the  act  of 
March  3,  1865,  providing,  in  certain 
contingencies,  for  the  restoration  of 
an  officer  dismissed  from  the  military 
or  naval  service,  is  constitutional  under 
this  clause.    (1866)  12  Op.  Atty.  Gen.  4. 

It  may  now  be  considered  settled  by 
the  practice  of  the  government  that 
the  regulation  and  government  of  the 
army  include,  as  being  properly  within 
their  scope,  the  regulation  of  the  ap- 
pointment and  promotion  of  officers 
therein.  (1873)  14  Op.  Atty.  Gen.  164. 
Hence  congress  may  impose  such  re- 
strictions and  limitations  on  the  ap- 
pointing power  as  it  deems  proper  in 
regard  to  promotions  or  appointments 
to  any  and  all  vacancies  in  the  army, 
provided  the  restrictions  and  limitations 
be  not  incompatible  with  the  exercise 
of  the  appointing  power.    Id. 

This  clause  does  not  confer  on  con- 
gress the  power  to  designate  by  law  a 
person  to  fill  a  military  office,  since  this 
would  be  in  direct  conflict  with  the 
power  of  appointment  given  the  pres- 
ident by  Const  art.  2,  §  2.  (1884)  18 
Op.  Atty.  Gen.  18,  26. 

The  provision  in  the  naval  appropria- 
tion act  of  March  3,  1909  (35  Stat  753, 
773),  that  no  part  of  the  appropria- 
tions therein  made  for  the  marine  corps 
shall  be  expended  unless  officers  and 
enlisted  men  of  that  corps  shall  serve, 
as  theretofore,  on  board  all  battle  ships 
and  armored  cruisers,  etc.,  in  detach- 
ments of  not  less  than  8  per  cent  of 
the  strength  of  the  enlisted  men  of 
the  navy  on  such  vessels,  is  constitu- 
tional.    (1909)  27  Op.  Atty.  Gen.  250. 

Under  the  war-making  powers  grant- 
ed congress  by  the  constitution,  con- 
gress had  power  to  enact  the  act  of 
May,  1846,  providing  for  the  prosecu- 
tion of  war  with  Mexico,  under  which  a 
minor  volunteer  was  bound  by  his  en- 
listment and  could  not  be  released  be- 
cause of  his  minority,  notwithstanding 
he  enlisted  without  the  consent  of  his 
parents  or  the  master  to  whom  he  was 
apprenticed.  U.  S.  v.  Blakeney  (Va. 
1847)   3  Grat  405.  f 

Power  as  distinct  from  powor  of 
president— The  power  of  the  president 
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to  command  the  army  and  navy  and  of 
congress  "to  make  rules  for  the  gov- 
ernment and  regulation  of  the  land  and 
naval  forces"  are  distinct  The  pres- 
ident cannot  by  military  orders  evade 
the  legislative  regulations;  congress 
cannot  by  rules  and  regulations  impair 
the  authority  of  the  president  as  com- 
mander in  chief.  Swain  v.  U.  S.  (1893) 
28  Ct  CL  173. 

State  laws.— The  laws  and  regulations 
for  the  efficiency  of  the  United  States 
army  being  vested  by  the  constitution 
in  the  general  government,  the  states 
cannot,  either  through  their  legislative 
or  judicial  departments,  regulate  or  cir- 
cumscribe the  powers  of  the  United 
States  in  reference  thereto.  In  re  Fair 
(0.  C.  1900)  100  Fed.  149. 

Trial  and  punishment  of  offenses.— 

Congress  may  provide  for  the  trial  and 
punishment  of  military  and  naval  of- 
fenses in  the  manner  practiced  by  civ- 
ilized nations.  Dynes  v.  Hoover  (1857) 
20  How.  65,  78,  15  L.  Ed.  838. 

In  view  of  the  constitutional  grant  of 
power  to  congress  "to  raise  and  sup- 
port armies"  and  to  provide  for  the 
government  and  regulation  of  the  land 
and  naval  forces,"  a  state  judge  has  no 
jurisdiction  to  issue  a  writ  of  ha- 
beas corpus  or  to  continue  proceedings 
under  the  writ  when  issued,  for  the 
discharge  of  a  person  held  under  the 
authority,  or  claim  or  color  of  author- 
ity, of  the  United  States  by  an  officer 
of  that  government.  Tarble's  Case 
(1871)  13  Wall.  (U.  S.)  397,  408,  20  L. 
Ed.  597. 

The  constitutionality  of  the  statutes 
touching  army  and  navy  courts-martial 
is  no  longer  an  open  question.  Ex 
parte  Reed  (1879)  100  U.  S.  13,  21,  25 
L.  Ed.  538. 

The  fifth  article  of  amendment  of 
the  constitution,  which  declares  that 
"no  person  shall  be  held  to  answer  for 
a  capital  or  otherwise  infamous  crime, 
unless  on  a  presentment  or  indictment 
of  a  grand  jury,"  expressly  excepts 
"cases  arising  in  the  land  or  naval  forc- 
es," and  leaves  such  cases  subject  to 
the  rules  for  the  government  and  reg- 
ulation of  those  forces  which,  by  the 
eighth  section  of  the  first  article  of  the 


constitution,  congress  is  empowered  to 
make.  Courts-martial  form  no  part  of 
the  judicial  system  of  the  United  States, 
and  their  proceedings,  within  the  limits 
of  their  jurisdiction,  cannot  be  controlled 
or  revised  by  the  civil  courts.  Con- 
gress has  never  conferred  upon  civil 
officers  or  magistrates  or  private  citi- 
zens any  power  over  offenders  punish- 
able' only  in  a  military  tribunal.  Kurtz 
v.  Moffitt  (1885)  6  Sup.  Ct  148,  152, 
115  U.  S.  487,  29  L.  Ed.  458. 

This  provision  is  no  authority  for 
the  contention  that  the  district  court 
has  no  jurisdiction  to  indict  and  try  a 
person  charged  with  having  forged  an 
obligation  of  the  United  States  with  in- 
tent to  defraud,  which  is  made  an 
offense  against  the  United  States  by  R. 
S.  §  5414,  Comp.  St.  10318,  although 
such  person  was  at  the  time  an  officer 
of  the  army,  and  the  alleged  offense 
was  committed  at  a  military  post  and 
with  intent  to  defraud  an  enlisted  sol- 
dier, where  accused  has  since  been  dis- 
charged from  the  army  without  any  ac- 
tion against  him  having  been  taken  by 
the  military  authorities.  Neall  v.  U.  S. 
(1902)  118  Fed.  699,  701,  56  C.  C.  A. 
31. 

Act  IMarch  3,  1865,  c.  79,  §  12,  pro- 
viding, in  certain  contingencies,  for  the 
restoration  of  an  officer  dismissed  from 
the  military  or  naval  service,  is  consti- 
tutional.   (1866)  12  Op.  Atty.  Gen.  4. 

Review  of  decisions  of  military  courts. 

—The  power  conferred  by  this  clause, 
which  authorizes  the  creation  of  mili- 
tary courts-martial,  and  the  power  con- 
ferred by  article  3,  §  1,  are  independent 
of  each  other,  and  when  courts  organ- 
ized under  these  respective  powers  are 
proceeding  within  the  limits  of  their 
jurisdiction,  they  must  be  held  free 
from  any  interference.  Hence  decisions 
of  military  courts -martial,  within  their 
jurisdiction,  are  not  reviewable  by  the 
courts  created  pursuant  to  the  author- 
ity conferred  by  said  article  3.  Ex 
parte  Dickey  (D.  C.  1913)  204  Fed.  322. 

Cited    without    definite    application, 

Pressor  v.  Illinois  (1886)  6  Sup.  Ct. 
580,  581,  116  U.  S.  252,  29  L.  Ed.  615; 
Carter  v.  Roberts  (1900)  20  Sup.  Ct. 
713,  177  U.  S.  496,  44  L.  Bd.  861; 
Street  v.  U.  S.  (1889)  24  Ct.  Cl.  230. 
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See  McCormick  v.  Humphrey  (1866) 
27  Ind.  144. 

Power  of  congress  In  general.— Act 
Act  May  2,  1792,  Act  May  8,  1792,  Act 
Jan,  3,  1795,  Act  Feb.  28,  1795,  and 
Act  April  18,  1814,  providing  for  call- 
ing forth  the  militia  to  execute  the 
laws  of  the  United  States,  suppress  in- 
surrections, and  repel  invasion,  and 
for'  organizing,  arming,  and  disciplin- 
ing the  militia,  and  for  governing  such 

10  U.S.Comp/16— 845 


part  of  them  as  may  be  employed  in 
the  service  of  the  United  States, 
amount  to  a  full  execution  of  the  pow- 
ers conferred  on  congress  by  the  con- 
stitution. Houston  v.  Moore  (1820)  5 
Wheat.  1,  12,  5  L.  Ed.  19. 

By  virtue  of  its  power  to  make  war 
and  suppress  insurrection,  the  govern- 
ment has  the  right  to  transport  troops 
to  all  parts  of  the  Union  by  the  usual 
and  most  expeditious  mode  of  trans- 
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portation,  and  a  state  tax  on  passen- 
gers carried  out  of  the  state  is  void  at 
an  interference  therewith.  Crandall  v. 
Nevada  (1867)  6  WalL  35,  44,  18  I* 
Ed.  745. 

Congress  is  not  deprived  of  its  pow- 
er under  this  clause  when  the  necessity 
for  its  exercise  is  called  out  by  civil 
war.  Tyler  ▼.  Defrees  (1870)  11  Wall. 
331,  345,  20  L.  Ed.  161. 

This  clause  which  confers  power 
upon  congress  to  provide  for  the  calling 
forth  of  the  militia  to  execute  the  law 
of  the  United  States,  and  Act  Feb.  28, 
1795,  applies  to  the  states.  U.  S.  v. 
Stewart  (C.  C.  1857)  Fed.  Cas.  No. 
16,401a. 

Under  the  twofold  power  to  raise 
armies  and  call  forth  the  militia,  both 
regular  national  armies,  and  occasional 
militia  forces  from  the  several  states, 
may  be  raised,  either  by  conscription  or 
in  other  modes.  McCall's  Case  (D.  C. 
1863)  Fed.  Cas.  No.  8.069. 

Act  Feb.  25,  1862,  authorizing  treas- 
ury notes  to  be  issued,  and  making 
them  lawful  money  and  a  legal  tender 
in  payment  of  debts,  was  an  exercise 
of  sovereign  authority  within  the  scope 
of  the  power  granted  in  this  clause. 
Lick  v.  Faulkner. (1864)  25  Cal.  404. 

The  making  of  treasury  notes  law- 
ful money  and  a  legal  tender  in  pay- 
ment of  debts  is  one  of  the  means 
which  congress  may  constitutionally 
adopt  to  enable  the  general  government 
"to  provide  for  calling  forth  the  militia 
to  execute  the  laws  of  the  Union,  sup- 
press insurrections,  and  repel  inva- 
sions."    Id. 

The  confiscation  act  of  July  17,  1862, 
is  within  the  constitutional  powers  of 
congress  enumerated  in  this  clause  and 
clause  1,  ante,  and  clause  18,  post, 
and  is  binding  upon  the  state  as  well  as 
the  federal  courts.  Knoefel  v.  Wil- 
liams (1868)  30  Ind.  1. 

The  provision  of  the  Military  Code 
that  the  commander  in  chief  shall  have 
power  to  disband  companies  of  the  na- 
tional guard  whenever,  in  his  judgment, 
the  efficacy  of  the  state  force  will  be 
thereby  increased,  is  not  in  conflict 
with  power  of  congress  to  call  forth 
the  militia,  and  provide  for  their  gov- 
ernment while  in  the  service  of  the 
United  States.  People  v.  Hill  (1891) 
13  N.  Y.  Supp.  186,  judgment  affirmed 
(1891)  126  N.  Y.  497,  27  N.  E.  789. 

Under  the  war-making  powers  con- 
gress had  power  to  enact  the  act  of 
May,  1846,  providing  for  the  prosecu- 
tion of  war  with  Mexico,  under  which 
a  minor  volunteer  was  bound  by  his  en- 
listment and  could  not  be  released  be- 
cause of  his  minority,  notwithstanding 
he  enlisted  without  the  consent  of  his 
parents  or  the  master  to  whom  he  was 
apprenticed.  U.  S.  v.  Blakeney  (1847) 
3  Grat.  (Va.)  405. 

The  power  of  commanding  the  serv- 
ice of  the  militia  in  times  of  insurrec- 
tion and  invasion  is  a  natural  incident 
to    the    duties    of    superintending    the 
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common  defense,  and  of  watching  over 
the  internal  peace  of  the  country,  and 
was  wisely  vested  in  congress  by  the 
framers  of  the  constitution.  In  re 
Griner  (1863)  16  Wis.  423. 

State  law*.— Act  Pa.  March  28,  1814, 
§  21,  prescribing  punishment  for  mi- 
litiamen neglecting  or  refusing  to  serve 
in  response  to  call  to  federal  service, 
held  valid.  Houston  v.  Moore  (1820) 
5  Wheat.  1,  5  L.  Ed.  19. 

Under  this  and  the  following  clause* 
the  only  instance  where  governmental 
powers  may  be  exercised  by  the  United 
States  is  when  the  militia  shall  be  em- 
ployed in  the  service  of  the  United 
States.  At  all  other  times  the  whole 
government  of  the  militia  is  within  the 
province  of  the  state,  and  therefore  any 
legislation  which  the  state  may  adopt 
relating  to  the  government  of  the  mi- 
litia in  no  wise  contracts  powers  con- 
ferred upon  congress,  as  long  as  it  does 
not  infringe  upon  the  method  of  or- 
ganization. People  v.  Hill  (1891)  59 
Hun,  624,  13  N.  Y.  Supp.  637,  judg- 
ment affirmed  (1891)  126  N.  Y.  497,  27 
N.  E.  789. 

Calling  and  service  of  mllltUL— The 
president  alone  is  made  the  judge  of 
the  necessity  of  calling  the  militia  into 
the  service  of  the  United  States,  and 
he  acts  upon  his  responsibility  under 
the  constitution.  Martin  v.  Mott 
(1827)  25  U.  S.  (12  Wheat)  19,  6  L. 
Ed.  537;  Vanderheyden  v.  Young  (N. 
Y.  1814)  11  Johns.  150.  See,  also, 
Luther  v.  Borden  (1849)  7  How.  1,  12 
L.  Ed.  581;  (1856)  8  Op.  Atty.  Gen.  8. 
Courts-martial,  organized  under  the 
authority  of  a  state,  have  not  power, 
it  seems,  to  assess  fines  on  delinquent 
militiamen  for  not  obeying  a  requisition 
from  the  secretary  of  war  to  enter  the 
service.  Meade  v.  Deputy  Marshal  (C. 
C.  1815)  Fed.  Cas.  No.  9,372. 

This  clause  and  Act  Feb.  28,  1795, 
applies  to  the  states.  U.  ST.  v.  Stew- 
art (C.  C.  1857)  Fed.  Cas.  No.  16,401a. 
Congress  may  "provide  for  calling 
forth  the  militia  to  execute  the  laws 
of  the  Union,  suppress  insurrections, 
and  repel  invasions"  (Const,  art.  1,  § 
8),  and  the  authority  to  call  forth  the 
militia  has  been  exclusively  vested  in 
the  President.  Alabama  Great  South- 
ern R.  Co.  ▼.  U.  S.  (1914)  49  Ct.  CL 
522. 

The  president  held  to  have  no  power 
to  establish  a  bureau  of  militia  in  the 
war  department  without  an  act  of  con- 
gress authorizing  such  bureau.  (1861) 
10  Op.  Atty.  Gen.  1. 

The  constitution,  which  enumerates 
the  exclusive  purposes  for  which  the 
militia  may  be  called  into  the  service 
of  the  United  States,  affords  no  war- 
rant for  the  use  of  the  militia  by  the 
general  government,  except  to  suppress 
insurrection,  repel  invasions,  or  to  ex- 
ecute the  laws  of  the  Union,  and  hence 
the  President  has  no  authority  to. call 
forth  the  organized  militia  of  the  states 
and  send  it  into  a  foreign  country  with 
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the  regular  army  as  a  part  of  an  army 
of  occupation.  (1912)  29  Op.  Atty. 
Gen.  322. 

The  power  of  the  president  under  the 
federal  constitution  to  call  the  whole 
militia  of  any  part  of  the  Union  into 
service  in  case  of  invasion  may  be  ex- 
ercised by  his  delegate,  i.  e.  a  general 
commanding  in  chief  in  a  particular  dis- 
trict; and  all  citizens  subject  to  militia 
duty  may  thereby  be  placed  under  mili- 
tary law,  but  this  is  the  extent  of  mar- 
tial law,  and  all  beyond  is  usurpation. 
Johnson  v.  Duncan  (La.  1815)  3  Mart. 
(O.  S.)  530,  6  Am.  Dec.  675. 

The  commanders  in  chief  of  the  mili- 
tia of  die  several  states  have  a  right  to 
determine  whether  any  of  the  exigen- 
cies contemplated  by  the  constitution 
of  the  United  States  exist,  so  as  to  re- 
quire them  to  place  the  militia,  or  any 
part  of  it,  in  the  service  of  the  United 
States,  at  the  request  of  the  President, 
to  be  commanded  by  him,  pursuant  to 
acts  of  congress.  In  re  Opinion  of  the 
Judges  (1812)  8  Mass.  549. 

Under  this  clause  the  raising  of  mili- 
tia by  draft  under  order  of  the  presi- 
dent and. the  punishment  of  delinquents 
refusing  or  neglecting  to  serve  are  mat- 
ters of  federal  cognizance.  Matter  of 
Spangler  (1863)  11  Mich.  298. 

Under  the  grant  of  power  to  raise  and 
support  armies  and  call  out  the  mili- 
tia, congress  has  power  to  make  and 
authorize  such  orders  and  regulations 
as  may  be  necessary  to  prevent  those 
who  are  liable  by  law  to  military  serv- 
ice, from  evading  that  duty,  such  as 
an  order  to  prevent  them  from  leaving 
the  country  and  state,  to  avoid  an  im- 
pending draft.  Allen  v.  Colby  (1867) 
47  N.  H.  544. 

The  provision  of  the  Military  Code 
that  the  commander  in  chief  shall  have 
power  to  disband  companies  of  the  na- 
tional guard  whenever,  in  his  judg- 
ment, the  efficacy  of  the  state  force  will 
be  thereby  increased,  is  not  in  conflict 
with  this  clause,  for  R.  S.  §  1630,  pro- 
vides that  the  "militia  of  each  state 
shall  be  arranged  into  divisions  *  *  * 
and  companies,  as  the  legislature  of  the 
state  may  direct."  People  v.  Hill 
(1891)  13  N.  Y.  Supp.  186,  judgment 
affirmed  (1891)  126  N.  Y.  497,  27  N.  B. 
789. 

Act  Feb.  28,  1795  (R.  S.  5  1642), 
passed  by  virtue  of  this  clause  gave 
the  President  authority  in  case  of  in- 
vasion1 or  danger  of  it  to  call  forth 
the  militia  which  thereafter  were  sub- 
ject to  the  same  rules  as  the  United 
States  troops,  and  provided  a  penal- 
ty for  failure  of  the  militia  to  obey 
the  president's  orders.  Held,  thereun- 
der, that  on  the  President's  calling  on 
the  state  executives  for  militia  pursu- 
ant to  the  express  provisions  of  Act 
April  18,  1812,  whatever  orders  were 
given  by  the  governor  respecting  the 
militia  called  for  were  given  in  pursu- 
ance of  the  president's  call,  and  their 
breach  was  a  breach  of  the  president's 


orders.  Commonwealth  v.  Irish  (Pa. 
1815)  8  Serg.  &  R.  177,  note. 

The  authority  under  this  clause  to 
call  forth  the  militia  includes  the  power 
to  punish  delinquent  militia  men  who 
fail  or  refuse  to  respond.  Duffield  v. 
Smith  (1818)  3  Serg.  &  R.  (Pa.)  590, 
593.  See,  also,  Mills  v.  Martin  (N.  Y. 
1821)  19  Johns.  7,  as  to  amenability 
of  militia  men  to  laws  of  United  States 
in  timeB  of  peace  and  when  not  in  the 
service  or  pay  of  the  United  States. 

Suppressing  insurrection.— The  au- 
thority of  the  United  States  to  suppress 
the  rebellion  is  found  in  the  power*  to 
suppress  insurrection  and  carry  on  war. 
Texas  v.  White  (1868)  7  WalL  700,  727, 
19  L.  Ed.  227. 

Authority  to  suppress  rebellion  is 
found  in  the  power  to  suppress  insur- 
rection and  carry  on  war;  and  author- 
ity to  provide  for  the  restoration  of 
state  governments,  under  the  constitu- 
tion, when  subverted  and  overthrown, 
is  derived  from  the  obligation  of  the 
United  States  to  guarantee  to  every 
state  in  the  Union  a  republican  form  of 
government  The  latter,  indeed,  in  the 
case  of  a  rebellion  which  involves  the 
government  of  a  state,  and,  for  the 
time,  excludes  the  national  authority 
from  its  limits,  seems  to  be  a  neces- 
sary complement  to  the  other.  Texas 
v.  White  (1868)  74  U.  S.  (7  Wall.) 
700,  19  L.  Ed.  227. 

Under  this  clause  and  clauses  1  and 
15,  ante,  the  Confiscation  Act  July  17, 
1862,  was  held  constitutional.  Knoefel 
▼.  Williams  (1868)  30  Ind.  1. 

The  authority  to  make  war  to  sup- 
press rebellion  is  derived  from  this 
clause,  and  the  provision  in  article  2, 
§  3,  post,  that  the  president  shall  take 
care  that  the  laws  be  faithfully  execut- 
ed. Norris  v.  Doniphan  (1863)  61  Ky. 
(4  Mete.)  885. 

Act  March  3,  1863,  authorizing  the 
raising  of  a  national  military  force,  to 
suppress  an  existing  rebellion,  by  a 
draft,  is  not  repugnant  to  this  clause, 
by  interfering  with  the  reserved  rights 
of  the  states  over  their  own  militia. 
Kneedler  v.  Lane  (1863)  45  Pa.  (9 
Wright)  238,  5  Phila.  485. 

Acts  of  government  or  officers  of 
states  In  insurrection  or  rebellion^— The 

acts  of  one  appointed  as  clerk  of  a 
county  by  the  provisional  government 
in  1862,  organized  by  a  portion  of  the 
people  in  sympathy  with  the  rebellion, 
were  not  valid  for  any  purpose.  Simp- 
son's Ex'x  v.  Loving  (1868)  66  Ky.  (3 
Bush)  458,  96  Am.  Dec.  252. 

Where  the  militia  of  a  state  are  em- 
ployed by  the  governor  to  resist  the  au- 
thority of  the  United  States,  they  be- 
come public  enemies.  The  fact  that  the 
governor  was  lawfully  elected  and 
qualified,  and  that  the  militia  were  law- 
fully organized  and  called  out,  furnishes 
no  excuse  or  claim  for  compensation  to 
those  who  knowingly  supplied  them  with 
the  means  of  prosecuting  hostilities, 
though  a  warrant  on  the  treasury  was 
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issued  under  the  forms  of  law.  State 
ex  rel.  Blakeman  v.  Hays  (1872)  49  Mo. 
604. 

The  acts  of  an  officer,  performed  aft* 
er  the  president  of  the  United  States 
has  declared  the  county  to  be  in  insur- 
rection and  rebellion,  are  void.  Haw- 
ver  v.  Seldenridge  (1867)  2  W.  Va.  274, 
94  Am.  Dec.  632. 

Where  a  state  government  is  in  in- 
surrection or  rebellion  and  committing 
acts  of  hostility  against  the  government 
of  the  United  States,  and  the  same  is 
so  declared  by  the  political  department 
of  the  United  States  government,  the 
acts  of  all  officers  claiming  allegiance 
to  and  adhering  to  the  state  govern- 
ment are  null  and  void.    Id. 

Although  a  trespass  is  committed  by 
order  of  the  authorities  of  a  state  act- 
ing in  pursuance  of  the  law  thereof,  it 
cannot  be  justified  when  the  state  is 
engaged  in  rebellion  against  the  govern- 
ment and  laws  of  the   United   States. 


Lively  ▼.  Ballard  (1868)  2  W.  Va.  496. 
The  acts  of  persons  claiming  to  act 
as  officers  under  the  authority  of  the 
usurped  government  at  Richmond,  with- 
in the  county  of  Monroe,  after  the  in- 
auguration of  the  state  of  West  Vir- 
ginia, and  who  certified  themselves  to 
be  officers  of  that  government,  are  void 
in  law.  Brown  v.  Wylie  (1868)  2  W. 
Va.  602,  98  Am.  Dec  781. 

Repelling  Invasion^— The  power  to  re* 
pel  invasion  includes  the  power  to  pro- 
vide against  the  danger  of  invasion. 
Martin  v.  Mott  (1827)  12  Wheat  19, 
28,  6  L.  Ed.  537. 

The  constitutional  power  of  congress 
to  suppress  insurrections  includes  the 
authority  to  guard  against  an  immedi- 
ate renewal  of  the  conflict  and  to  rem- 
edy the  evils  growing  out  of  it.  Stew- 
art v.  Kahn  (1870)  11  Wall.  493,  20 
L.  Ed.  176;  Raymond  v.  Thomas  (1876) 
91  U.  S.  712,  23  U  Ed.  434. 


16  To  provide  for  organizing,  arming,  and  disciplining,  the  Militia, 
and  for  governing  such  Part  of  them  as  may  be  employed  in  the 
Service  o?  the  United  States,  reserving  to  the  States  respectively,  the 
Appointment  of  the  Officers,  and  the  Authority  of  training  the  Militia 
according  to  the  discipline  prescribed  by  Congress; 

Notes  of  Decisions 


Organization  and  government  of  mill- 
tlav— The  Military  Code  of  Illinois  (Act 
111.  May  28,  1879  [Laws  1879,  p.  192]), 
for  the  enrollment,  organization,  and 
government  of  the  state  militia,  is  a 
valid  exercise  of  the  police  power,  and 
is  not  unconstitutional  as  encroaching 
upon  the  power  of  congress,  under  this 
clause,  or  as  falling  within  the  prohibi- 
tion of  article  1,  §  10,  that  no  state 
shall,  without  the  consent  of  congress, 
keep  troops  in  time  of  peace;  the  pro* 
visions  of  article  11.  §§  5,  6,  of  such 
Military  Code,  forbidding  unauthorized 
bodies  of  men  to  associate  themselves 
together  as  a  military  company  or  or- 
ganization, or  to  drill  or  parade  with 
arms  In  any  city  or  town.  Presser 
v.  State  (1886)  6  Sup.  Ot.  580,  116 
U.  S.  252,  29  L.  Ed.  615. 

The  right  of  control  of  the  militia  by 
the  states  and  their  right  to  legislate 
regarding  the  militia  has  been  fully  rec- 
ognized by  the  courts;  both  rights  be- 
ing concurrent  with  that  of  the  Con- 
gress within  constitutional  limitations 
to  legislate  regarding  it  and  its  con- 
trol, the  right  of  the  state  yielding  to 
the  superior  right  of  Congress.  Ala- 
bama Great  Southern  R.  Co.  v.  TJ.  S. 
(1914)  49  Ct  CI.  522. 

In  the  absence  of  act  of  congress  au- 
thorizing the  establishment  of  a  mili- 
tia bureau  in  the  war  department  the 
president  has  no  power  to  establish 
such  bureau.  (1861)  10  Op.  Atty.  Gen. 
11. 

The  governor  of  a  state  has  no  pow- 
er to  depose  an  officer,  or  interfere  with 
the   organization   of  a  regiment  after 
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such  officer  or  regiment  is  mustered  into 
service  of  the  United  States.  (1862)  10 
Op.  Atty.  Gen.  279. 

This  clause  does  not  confer  on  con- 
gress the  power  to  designate  by  law  a 
person  to  fill  a  military  office,  since  this 
would  be  in  direct  conflict  with  the  pow- 
er of  appointment  given  the  president 
by  Const,  art.  2,  $  2.  (1884)  18  Op. 
Atty.  Gen.  18,  26. 

When  state  militia  organizations  with 
officers  commissioned  by  the  governor 
are  mustered  into  United  States  service, 
the  governor  thereafter  has  no  author- 
ity to  remove  them.  (1898)  22  Op. 
Atty.  Gen.  225. 

The  military  code  (Act  111.  May  2a 
1879)  which  provides  for  the  organi- 
zation of  the  state  militia,  does  not  vio- 
late any  provision  of  the.  state  or  fed- 
eral constitution,  and  is  not  repugnant 
to  any  act  of  congress  as  to  the  relative 
powers  and  authority  of  congress  and 
the  stateB  over  the  militia.  Dunne  v. 
People  (1879)  94  111.  120,  34  Am.  Rep. 
213. 

By  virtue  of  Act  Mass.  1792,  c  33, 
and  Act  Mass.  1809,  c  108,  the  govern- 
or and  council  have  power  to  organize 
and  arrange  the  militia  of  the  com- 
monwealth, and  to  make  the  necessary 
alterations  therein.  Commonwealth  v. 
Thaxter  (1814)  11  Mass.  386;  Same  v. 
Allen  (1820)  16  Mass.  523. 

'The  provisions  of  Acts  2d  Cong.  (1st 
Sess.)  c.  33,  enacting  that  the  militia  of 
the  respective  states  shall  be  arranged 
into 'divisions  and  brigades  as  the  legis- 
lature of  each  state  shall  direct,  and 
St  Mass.  1809,  c  108,  |  2,  authorising 
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the  commander  in  chief,  with  the  ad- 
vice of  his  council,  to  organize  and  ar- 
range the  state  militia  conformably  to 
the  laws  of  the  United  States,  are  not 
unconstitutional,  as  being  a  delegation 
of  legislative  authority.  In  re  Adams 
(1826)  21  Mass.  (4  Pick.)  25. 

By  the  constitution  of  the  United 
States,  the  power  to  determine  who 
shall  compose  the  militia  is  vested  in 
congress;  and,  after  it  has  been  exer- 
cised by  congress,  a  state  legislature 
cannot  constitutionally  provide  for  the 
enrollment  of  any  other  persons  in  the 
militia.  Opinion  of  Justices  (1859)  80 
Mass.  (14  Gray)  614.  See,  also,  Tyler 
v.  Pomeroy  (1864)  8  Allen  (Mass.)  480. 

The  only  instance  where  governmental 
powers  may  be  exercised  by  the  United 
States  is  when  the  militia  shall  be  em- 
ployed in  the  service  of  the  United 
States.  At  all  other  times  the  whole 
government  of  the  militia  is  within  the 
province  of  the  state,  and  therefore  any 
legislation  which  the  state  may  adopt 
relating  to  the  government  of  the  mili- 
tia in  no  wise  contracts  powers  con- 
ferred upon  congress,  as  long  as  it  does 
not  infringe  upon  the  method  of  or- 
ganization. People  v.  Hill  (1891)  50 
Hun,  624,  IS  N.  Y.  Supp.  637,  judgment 
affirmed  (1891)  126  N.  Y.  497,  27  N.  E. 
789. 

The  provision  of  the  Military  Code 
that  the  commander  in  chief  shall  have 
power  to  disband  companies  of  the  na- 
tional guard  whenever,  in  his  judgment, 
the  efficacy  of  the  state  force  will  be 
thereby  increased,  is  not  in  conflict  with 
power  of  congress  to  call  forth  the 
militia,  and  provide  for  their  govern- 
ment while  in  the  service  of  the  Unit- 
ed States.    Id. 

Under  R.  S.  $  1630,  which  provides 
that  "the  militia  of  each  state  shall  be 
arranged  into  divisions,  brigades,  regi- 
ments, battalions,  and  companies,  as  the 
legislature  of  the  state  may  direct,"  a 
state  legislature  had  power  to  provide 
for  the  disbanding  of  organized  militia 
companies.  People  v.  Hill  (1891)  126 
N.  Y.  497,  27  N.  E.  789. 

Power  of  governing  the  militia,  given 
by  this  clause,  is  of  a  limited  nature, 
and  confined  to  the  objects  specified, 
and  in  all   other  respects  and  for  all 


other  purposes  the  militia  are  subject 
to  the  control  and  government  of  their 
respective  states.  Ansley  v.  Timmons 
(S.  C.  1825)  3  McCord,  329. 

The  dutieB  of  the  National  Guard  be- 
ing defined  by  the  military  act-  (Acts 
29th  Leg.  Tex.  c.  104),  by  which  the 
governor  is  alone  authorized  to  pre- 
scribe regulations,  in  the  absence  of 
proof  that  the  governor  had  adopted 
and  promulgated  the  United  States 
army  regulations  as  governing  the  state 
militia,  such  regulations  are  not  ap- 
plicable to  the  militia.  Manley  v.  State 
(Tex.  Cr.  App.  1911)  137  S.  W.  1137. 

Under  the  war- making  powers  con- 
gress had  power  to  enact  the  act  of 
May,  1846,  providing  for  the  prosecu- 
tion of  war  with  Mexico,  under  which 
a  minor  volunteer  was  bound  by  his  en- 
listment and  could  not  be  released  be- 
cause of  his  minority,  notwithstanding 
he  enlisted  without  the  consent  of  his 
parents  or  the  master  to  whom  he  was 
apprenticed  U.  S.  v.  Blakeney  (1847) 
3  Grat  (Va.)  405. 

The  power  of  commanding  the  serv- 
ice of  the  militia  in  times  of  insurrec- 
tion and  invasion  is  a  natural  incident 
to  the  duties  of  superintending  the 
common  defense,  and  of  watching  over 
the  internal  peace  of  the  country,  and 
was  wisely  vested  in  congress  by  the 
framers  of  the  constitution.  In  re 
Griner  (1863)  16  Wis.  431. 

Maintenance.— Under  Const.  Mass.  pt. 
2,  c.  1,  §  1,  art  4,  providing  that  the 
taxes  imposed  by  the  general  court  are 
to  be  disposed  of  for  the  public  serv- 
ice in  the  defense  of  the  government  of 
the  commonwealth  and  the  protection 
of  its  subjects,  and  chapter  2,  §  1,  arts. 
7,  10,  and  articles  4,  5,  of  the  amend- 
ments, providing  for  the  control  and  or- 
ganization of  the  militia,  and  in  view  of 
this  clause  giving  Congress  power  to 
raise  money  to  maintain  the  militia, 
the  maintenance  of  the  militia  is  a  pub- 
lic purpose  for  which  taxes  may  be 
imposed.  Hodgdon  v.  City  of  Haver- 
hill (1907)  79  N.  E.  830,  193  Mass- 
406. 

Cited    without    definite    application, 

Martin  v.  Mott   (1827)   12  Wheat.  19. 
29,  6  L.  Ed.  537. 
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I.  DISTRICT    OF    COLUMBIA 

See,  also,  notes  under  art.  1,  §  1,  ante. 

1.  When  jurisdiction  of  federal  gov- 
ernment vested.— The  jurisdiction  of  the 
United  States  over  the  District  of  Co- 
lumbia vested  on  the  first  Monday  in 
December,  1800,  the  day  on  which,  by 
law,  the  District  became  the  seat  of 
government.  U.  S.  v.  Hammond  (O. 
C.  1801)  Fed.  Cas.  No.  15,293. 

2.  Operation  and  effect  of  cession.— 

The  separation  of  the  county  of  Alex- 
andria from  Virginia  did  not  affect  ex- 
isting contracts  between  individuals. 
The  insurance  on  buildings  in  A.  did  not 
cease  on  the  separation,  though  the  in- 
surance company  could  insure  only  on 
houses  in  Virginia.  Korn  v.  Mutual 
Assur.  Soc.  (1810)  10  U.  S.  (6  Oranch) 
192,  3  L.  Ed.  195. 

A  mere  change  of  sovereignty  pro- 
duces no  change  in  the  state  of  rights 
existing  in  the  soil;  and  the  cession  of 
the  District  of  Columbia  to  the  national 
government  did  not  affect  the  lien  cre- 
ated by  the  act  of  the  assembly  of  Vir- 
ginia of  December  22, 1794,  in  relation  to 
the  Mutual  Assurance  Society,  on  real 
property  situate  in  the  town  of  Alex- 
andria, though  the  personal  character 
or  liability  of  a  member  of  the  society 
could  not  thereby  be  forced  on  a  pur- 
chaser of  said  property.  Mutual  Assur. 
Soc  v.  Watts  (1816)  14  U.  S.  (1 
Wheat)  279,  4  L.  Ed.  91. 

The  compact  of  1786,  between  Vir- 
ginia and  Maryland,  in  respect  to  the 
free  navigation  of  the  Potomac,  was  a 
compact  between  the  two  common- 
wealths, as  such,  the  citizens  of  each 
being  entitled  individually  to  the  bene- 


fit of  it,  but,  individually,  in  no  just 
sense  parties  to  it.  The  compact  could 
be  modified  or  annulled  at  the  will  of 
the  two  states,  and,  when  they  ceded 
the  District  of  Columbia  to  the  United 
States,  whatever  the  legislatures  of  Vir- 
ginia and  Maryland  could  have  before 
done  could  be  done  by  congress,  after 
the  cession,  in  respect  to  that  portion 
of  the  river  within  the  District,  sub- 
ject only  to  the  limitations  imposed 
by  the  act  of  cession.  City  of  George- 
town v.  Alexandria  Canal  Co.   (1838) 

37  U.  S.  (12  Pet.)  91,  9  L.  Ed.  1012. 
It  was  intended,  on   the  cession   of 

the  territory  comprising  the  District  of 
Columbia  to  the  United  States,  by 
Maryland,  that  the  suits  then  pending 
in  the  Maryland  tribunals  should  be 
proceeded  in  until  final  decision,  and 
that  the  judgments  and  decrees  there 
made  Bhould  be  as  valid  and  conclusive 
as  if  the  sovereignty  had  not  been 
transferred  to  the  United  States.  Van 
Ness  v.  Bank  of  United  States  (1839) 

38  U.  S.  (13  Pet)  17,  10  L.  Ed.  38. 
The   state   of  Maryland  could  grant 

no  title  to  lands  within  the  District  of 
Columbia  after  the  act  of  cession  in 
1791,  and  the  proviso  in  that  act,  con- 
tinuing the  jurisdiction  of  the  laws  of 
Maryland  until  congress  should  pro- 
vide for  the  government  thereof,  ap- 
plied only  to  laws  affecting  private 
rights,  and  did  not  continue  the  land 
laws  of  Maryland  as  to  public  lands 
owned  by  the  state  within  that  terri- 
tory. Shoemaker  v.  U.  S.  (1893)  147 
U.  S.  282,  13  Sup.  Ct.  361,  37  L.  Ed. 
170. 

Under  the  agreement  between  the 
original  proprietors  of  the  lands  on 
which  the  city; of  Washington  was  laid 
out  and  the  commissioners  of  the  presi- 
dent, and  the  Maryland  act  of  Decem- 
ber 19,  1791,  ratifying  the  cession  of 
the  District  of  Columbia,  the  United 
States  became  the  owner  in  fee  of  the 
streets  of  the  city,  although  no  convey- 
ance thereof  by  the  trustees  was  ever 
in  fact  made  as  provided  in  such  agree- 
ment. Morris  v.  U.  S.  (1899)  19  Sup. 
Ct.  649,  669,  174  U.  S.  196,  43  L.  Ed. 
946. 

By  the  cession  of  the  District  of  Co- 
lumbia by  the  state  of  Maryland,  such 
rights  as  the  state  possessed  in  that 
portion  of  the  Potomac  river  lying 
within  the  territory  ceded,  and  in  the 
soil  under  it,  passed  to  the  United 
States.    Id. 

The  act  of  cession  by  Maryland  trans- 
ferred to  the  United  States  all  the  right 
of  the  state  of  Maryland  to  the  un- 
granted  land  in  this  part  of  the  Dis- 
trict of  Columbia.  O'Neal  v.  Brown 
(C.  C.  1802)  Fed.  Cas.  No.  10,511. 

By  the  cession  of  part  of  the  Dis- 
trict by  Maryland,  all  the  state  prerog- 
ative which  Maryland  enjoyed  under 
the  common  law  which  she  had  adopt- 
ed, so  far  as  concerned  the  ceded  ter- 
ritory, passed  to  the  United  States. 
All   the    power   which   Maryland   had, 
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by  virtue  of  that  common-law  prerog- 
ative, to  punish,  by  indictment,  of- 
fenders against  her  sovereignty,  and 
to  protect  that  sovereignty,  as  to  this 
District,  became  vested  in  the  United 
States.  The  United  States,  therefore, 
have  a  criminal  common-law  jurisdic- 
tion in  such  part  of  the  District,  and 
the  circuit  court  of  the  District  of 
Columbia  has  a  criminal  common-law 
jurisdiction.  U.  S.  v.  Watkins  (0.0. 
1829)  Fed.  Cas.  No.  16,649. 

An  act  of  Virginia  passed  on  the  21st 
of  January,  1801,  is  in  force  in  the 
county  of  Alexandria,  D.  C,  although 
it  was  to  commence  in  force  from  the 
1st  of  June,  1801,  and  although  the 
jurisdiction  of  Virginia  ceased  on  the 
27th  of  February,  1801.  U.  S.  v.  Far- 
rell  (C.  O.  1837)  Fed.  Cas.  No.  15,074. 

By  the  first  part  of  this  provision  the 
several  states  relinquish  any  rights  of 
government  any  of  them  might  have 
over  any  ten  miles  square  of  territory, 
which  might  at  any  time  become  the 
site  of  the  federal  government  and  gave 
to  Congress  exclusive  control  thereof, 
which  control  is  perpetual.  Boyd  v. 
Great  Western  Coal  &  Coke  Co.  (C.  0. 
1911)  189  Fed.  115. 

The  laws  of  Maryland  in  force  on  the 
27th  of  February,  1801,  are  applicable 
to  the  District  of  Columbia  in  all  cases 
where  they  have  not  been  changed  by 
act  of  congress,  or  where  an  act  of 
congress  does  not  apply  to  the  subject- 
matter.  In  re  Wolf  (D.  C.  1886)  27 
Fed.  606. 

St  Md.  1791,  c.  46,  ceding  the  Dis- 
trict of  Columbia  to  the  United  States, 
"provided  that  nothing  herein  contain- 
ed shall  be  construed  to  vest  in  the 
United  States  any  right  of  property  in 
the  soil,  so  as  to  affect  the  rights  of 
individuals  therein,"  does  not  deprive 
the  United  States  of  the  right  of  emi- 
nent domain  within  the  District.  U. 
S.  v.  Cooper  (1891)  20  D.  C.  104. 

The  compact  of  1785,  between  Mary- 
land and  Virginia,  providing,  among 
other  things,  that  the  right  of  fishing 
in  the  Potomac  river  should  be  com- 
mon to  and  equally  enjoyed  by  the 
citizens  of  both  states,  was  never  in 
force  in  the  District  of  Columbia,  in 
view  of  the  acts  of  the  two  states, 
which  ceded  the  territory  now  compris- 
ing the  District,  and  relinquished  their 
joint  interest  in  and  control  over  that 
portion  of  the  river  within  the  bounds 
of  the  District  of  Columbia  to  the  fed- 
eral government;  and,  subsequent  to 
said  acts  of  cession,  Congress,  in  the 
exercise  of  its  police  power,  has  had 
the  power  to  regulate  fishing  in  that 
part  of  the  river  within  the  district. 
Evans  v.  U.  S.  (1908)  31  App.  D.  O. 
544. 

Virginia,  by  her  cession  of  a  portion 
of  her  territory  to  the  federal  govern- 
ment for  the  seat  of  the  general  gov- 
ernment, lost  the  easements  and  privi- 
leges she  possessed  in  that  part  of  the 


Potomac  river  within  the  boundaries 
of  the  ceded  territory  under  her  com- 
pact with  Maryland  of  1785;  and  such 
rights  and  privileges  were  not  revived 
by  Act  July  9,  1846,  c.  35,  9  Stat.  35, 
by  which  the  federal  government  re- 
ceded to  her  the  portion  of  her  ter- 
ritory she  had  ceded  to  it,  as  that  act 
was  silent  regarding  such  rights  and 
privileges,  and  there  can  be  no  revival 
by  implication.    Id.       * 

Territory  acquired  for  the  seat  of  the 
government  continues  to  be  national. 
The  District  of  Columbia  is  a  part  of 
the  United  States  for  all  purposes, 
domestic  and  international.  James  v. 
U.  S.  (1903)  38  Ct  01.  615. 

3.  Status  and  governmental  powers 
of  District*— The  act  of  congress  to 
provide  a  government  for  the  District 
of  Columbia  confers  such  powers  only 
as  are  granted  in  the  statute  creating 
that  government,  and  such  powers  as 
are  necessary  to  carry  into  practical 
effect  those  which  are  expressly  grant- 
ed. Barnes  v.  District  of  Columbia 
(D.  C.  1874)  1  MacArthur,  322. 

The  District  of  Columbia  has  no  leg- 
islative power,  it  being  merely  a  mu- 
nicipal corporation  bearing  the  same 
relation  to  congress  that  a  city  does  to 
the  legislature  of  the  state  in  which 
it  is  incorporated.  U.  S.  v.  Macfar- 
land   (1907)   28  App.  D.  C.  552.      ' 

The  District  of  Columbia,  is  a  mu- 
nicipal corporation  although  its  organ- 
ization is  peculiar,  there  being  no  gen- 
eral organic  law  covering  all  of  the 
ordinary  powers  usually  conferred  in 
the  creation  of  a  municipal  corporation ; 
no  formal  charter.  District  of  Colum- 
bia v.  Tyrrell  (1914)  41  App.  D.  C.  463. 

It  was  the  purpose  of  the  framers  of 
the  constitution  that  the  10  miles 
square,  which  by  the  cession  of  states 
and  the  acceptance  of  congress  might 
become  "the  seat  of  the  government," 
should  be  as  permanent  as  the  states 
from  which  it  should  be '  taken ;  and 
territory  acquired  from  states  for  the 
seat  of  the  government  continues  to  be 
national.  The  District  of  Columbia 
is  a  part  of  the  United  States  for  all 
purposes,  domestic  and  international. 
James  v.  U.  S.  (1903)  38  Ct  Cl.  615, 
reversed  (1906)  26  Sup.  Ct  685,  202 
U.  S.  401,  50  L.  Ed.  1079. 

Certain  corporate  powers  are  exercis- 
ed by  the  district  government,  yet  the 
District  of  Columbia  as  the  seat  of  the 
government  is  controlled  by  congress 
exclusively.  The  United  States  gov- 
ernment is  the  sovereign  and  the  dis- 
trict government  one  of  the  agencies 
of  the  sovereign  power.  Mackey  v.  U. 
S.  (1911)  47  Ct  Cl.  121. 

4.  Legislative  power  of  congress  In 
general.— The  power  given  to  congress 
by  the  constitution,  to  legislate  for  the 
District  of  Columbia,  is  not  given  to  it 
as  a  local  legislature,  but  as  the  legisla- 
ture of  the   United   States,  and   laws 
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enacted  under  such  power  are  laws  of 
the  United  States,  and  enforceable  as 
such  throughout  the  Union.  Cohens  v. 
Virginia  (1821)  19  U.  S.  (6  Wheat) 
264,  5  L.  Ed.  257;  Lyons  v.  Bank  of 
Discount  of  City  of  New  York  (C.  0. 
1907)  154  Fed.  391. 

The  exclusive  legislation  of  congress 
over  the  District  of  Columbia,  being 
conferred  by  the  constitution,  carries 
with  it  all  those  incidental  powers 
necessary  to  its  complete  and  effectual 
execution.  Cohens  v.*  Virginia  (1821) 
19  U.  S.  (6  Wheat)  264,  5  L.  Ed.  257. 

Congress,  in  legislating  within  the 
District  of  Columbia,  may,  provided  no 
intervening  rights  are  thereby  impair- 
ed, confirm  proceedings  which,  without 
such  confirmation,  would  be  void.  Mat- 
tin  gly  v.  District  of  Columbia  (1878) 
97  U.  S.  687,  24  L.  Ed.  1098;  First 
Nat.  Bank  v.  Shoemaker  (1878)  97  U. 
S.  692,  note,  24  L.  Ed.  1100. 

.Congress  has  entire  control  of  the 
District  of  Columbia  for  every  purpose 
of  government,  national  or  local,  and 
may  exercise  therein  all  legislative 
powers  that  the  legislature  of  the  state 
might  exercise  within  the  state,  and 
may  vest  and  distribute  the  judicial 
authority  in  and  among  courts  and 
magistrates,  and  regulate  judicial  pro- 
ceedings between  them,  as  it  sees  fit, 
if  within  the  United  States  Constitu- 
tion. Capital  Traction  Co.  v.  Hof 
(1899)  19  Sup.  Ct  580,  582,  174  U. 
S.  1,  43  L.  Ed.  873. 

The  jurisdiction  of  congress  in  re- 
spect to  the  District  of  Columbia,  in 
matters  municipal  as  well  as  political, 
is  exclusive,  and  not  controlled  by  the 
provisions  of  the  Fourteenth  amend- 
ment, though  in  the  exercise  of  such 
legislative  powers  congress  is  subject 
to  the  provisions  of  the  Fifth  amend- 
ment, that  no  person  shall  be  depriv- 
ed of  life,  liberty,  or  property  with- 
out due  process  of  law,  nor  shall  pri- 
vate property  be  taken  for  public  use 
without  just  compensation.  Wight  v. 
Davidson  (1901)  21  Sup.  Ct  616,  621, 
181  U.  S.  371,  45  L.  Ed.  900. 

The  power  given  by  congress  to  the 
corporation  of  Washington  to  pass  by- 
laws for  the  government  of  the  city  is 
not  a  delegation  of  the  power  of  ex- 
clusive legislation  given  to  congress  by 
the  constitution  of  the  United  States. 
Washington  v.  Eaton  (C.  C.  1833)  Fed. 
Cas.  No.  17,228. 

The  obvious  meaning  of  the  words 
"exclusive  legislation"  is  "exclusive  ju- 
risdiction." U.  S.  v.  Tully  (C.  0. 
1905)  140  Fed.  899. 

Act  June  25,  1906  (34  Stat  458), 
amendatory  of  Code  D.  C,  making 
banking  or  trust  companies  within  the 
District  of  Columbia,  subject  to  the 
national  banking  act  is  within  the  con- 
stitutional powers  of  congress  to  legis- 
late for  the  District  of  Columbia.  Ly- 
ons v.  Bank  of  Discount  of  City  of 
New  York  (C.  C.  1907)  154  Fed.  391. 

Congress    may   enact  laws  applying 
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exclusively  to  the  District  of  Colum- 
bia. U.  S.  v.  Campbell  (D.  O.  1910) 
179  Fed.  762. 

Congress  may  grant  the  District  the 
same  powers  as  state  legislatures 
grant  municipalities.  Cooper  v.  Dis- 
trict of  Columbia  (D.  O.  1879)  4  Mac- 
Arthur,  250. 

The  entire  Potomac  river,  within  the 
limits  of  the  District  of  Columbia,  is 
subject  to  the-  legislative  control  of 
congress,  as  well  in  respect  to  matters 
of  police  as  to  all  other  subjects  of 
legislation.  Smoot  v.  District  of  Co- 
lumbia (1904)  23  App.  D.  C.  266. 

The  power  of  congress  in  the  District 
of  Columbia  is  plenary,  and  extends  to 
the  regulation  of  all  commerce  of 
whatsoever  nature  that  may  be  carried 
on  within  its  boundaries.  Hyde  v. 
Southern  By.  Co.  (1908)  31  App.  D. 
C.  466. 

In  enacting  a  statute  primarily  to 
amend  the  Code  of  the  District  of  Co- 
lumbia, congress  may  extend  the  oper- 
ations of  one  of  the  sections  or  provi- 
sions of  the  Code  beyond  the  locality 
primarily  legislated  for,  although  it 
should  not  be  so  extended  in  its  oper- 
ations if  by  proper  construction  that 
result  may  be  avoided.  Hall's  Safe 
Co.  v.  Herring-Hall-Marvin  Safe  Co. 
(1908)  31  App.  D.  C.  498,  506. 

A  foreign  life  insurance  company  do- 
ing business  in  the  District  of  Colum- 
bia may  be  prohibited  from  doing  busi- 
ness here  or  admitted  under  any  con- 
ditions that  congress  may  impose;  and 
such  a  company  is  in  no  position  to 
question  the  power  of  congress  to  en- 
act a  statute  providing  that  no  life  in- 
surance company  doing  business  here 
shall  make  any  defense  to  an  action  on 
one  of  its  policies,  unless  it  deliver  to 
the  insured  with  the  policy  a  copy  of 
the  application  made  by  the  insured. 
Metropolitan  Life  Ins.  Co.  v.  Hawkins 
(1908)  31  App.  D.  C.  493. 

The  power  of  congress  to  enact  laws 
applicable  to  the  District  of  Columbia 
is  plenary,  and  not  dependent  on  the 
interstate  commerce  clause.  McNama- 
ra  v.  Washington  Terminal  Co.  (1910) 
35  App.  D.  C.  230. 

It  is  within  the  power  of  congress, 
in  prescribing  legal  rates  of  interest, 
to  make  general  classifications,  and,  so 
long  as  a  general  class  of  property  is 
embraced  within  a  single  classification, 
and  there  is  no  discrimination  in  favor 
of  persons  or  property  within  the  same 
classification,  it  infringes  no  constitu- 
tional right.  Beagan  v.  District  of  Co- 
lumbia (1914)  41  App.  D.  C.  409. 

Congress  cannot,  under  the  constitu- 
tion, create  a  private  corporation,  but, 
in  its  capacity  as  the  local  legislature 
of  the  District  of  Columbia,  it  may 
create  such  a  corporation  within  and 
for  said  District  Daly  v.  National 
Life  Ins.  Co.  of  the  U.  S.  (1878)  64 
Ind.  1. 

5.  Police  regulations  In  general.— In- 
ternal Revenue  Act  March  2, 1867,  f  29, 
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making  it  a  misdemeanor  to  tell  naphtha 
inflammable  at  less  than  a  certain  tem- 
perature, is  a  police  regulation,  valid 
only  in  localities  over  which  congress 
has  complete  control,  as  the  District  of 
Columbia,  and  despite  the  power  of 
congress  to  regulate  commerce  is  in- 
valid as  to  the  states.  U.  S.  v.  De- 
witt  (1869)  9  Wall.  41,  44,  19  L.  Ed. 
593. 

Congress  by  enacting  Food  and 
Drugs  Act  June  30,  1906,  S  1,  exer- 
cised the  power  conferred  by  this  pro- 
vision, so  far  as  the  act  relates  to  the 
DiBtrict  of  Columbia.  U.  S.  v.  Sixty- 
Five  Casks  Liquid  Extract  (D.  C. 
1909)  170  Fed.  449,  affirmed  (1910) 
175  Fed.  1022,  99  C.  C.  A.  667.       - 

Congress  has  the  same  police  powers 
in  the  District  of  Columbia  as  the 
state  legislatures  have  within  their 
several  jurisdictions.  Lansburgh  v. 
District  of  Columbia  (1897)  11  App, 
D.  C.  512. 

Congress  has  power  to  regulate  the 
practice  of  medicine  and  surgery  in  the 
District  of  Columbia.  Czarra  v.  Board 
of  Medical  Sup'rs  of  District  of  Co- 
lumbia (1905)  25  App.  D.  C.  443. 

Congress,  which  exercises  all  the 
functions  of  a  state  legislature  in  the 
District  of  Columbia,  has  power  to 
provide  for  the  separation  of  white  and 
colored  children  in  the  public  schools. 
Wall  v.  Oyster  (1910)  36  App.  D.  C. 
50. 

6.  Employers'  liability.— Employers' 
Liability  Act  June  11,  1906,  c.  3073,  $ 
1,  34  Stat.  232,  as  applied  to  the  Dis- 
trict of  Columbia,  is  constitutional. 
Philadelphia,  B.  &  W.  R.  Co.  v.  Tuck- 
er (1910)  35  App.  D.  O.  123;  McNa- 
mara    v.    Washington    Terminal    Co. 

(1910)  35  App.  D.  C.  230;  Washington 
Ry.  Co.  v.  Downey  (1913)  40  App.  D. 
C.  147  (following  Hyde  v.  Southern  R. 
Co.  [1908]  31  App.  D.  C.  466);  Mc- 
Namara   v.   Washington   Terminal   Co. 

(1911)  37  App.  D.  C.  384.  CONTRA, 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Mills 
(Tex.  Civ.  App.  1908)  108  S.  W.  480. 

The  fact  that  Act  June  11,  1906,  c. 
3073,  34  Stat.  232,  commonly  known 
as  the  "employers'  liability  act,"  is  un- 
constitutional in  so  far  as  it  relates 
to  carriers  engaged  in  business  in  the 
states,  because  it  applies  to  all  em- 
ployes whether  engaged  or  not  in  inter- 
state commerce  at  the  time  of  injury, 
does  not  render  it  unconstitutional  so 
far  as  it  relates  to  the  District  of  Co- 
lumbia; and,  its  provisions  being  sev- 
erable, and  it  being  the  duty  of  con- 
gress to  legislate  generally  for  the  ben- 
efit of  inhabitants  of  the  District  of 
Columbia,  there  is  no  reason  to  doubt 
that  congress  would  have  enacted  the 
act  with  the  unconstitutional  provisions 
eliminated.  The  act,  therefore,  is  valid 
and  operative,  in  so  far  as  it  applies 
to  all  employe's  of  common  carriers  in 
the  District  of  Columbia,  without  re- 
gard to  the  character  of  the  commerce 
engaged  in.  Hyde  v.  Southern  Ry.  Co. 
(1908)  31  App.  D.  C.  466. 


The  application  of  the  employers' 
liability  act  of  1906,  to  the  District  of 
Columbia,  so  far  as  it  grants  a  right 
of  action  to  employes,  or  as  it  applies  to 
common  carriers  operating  exclusively 
within  the  District,  and  not  forming 
part  of  an  interstate  system,  is  not  de- 
pendent upon  the  right  of  congress  to 
legislate  under  the  commerce  clause  of 
the  Constitution,  but  to  the  power  of 
congress  to  legislate  generally  for  the 
District.  McNamara  v.  Washington 
Terminal  Co.  (1911)  37  App.  D.  C.  384. 

7.  Taxation.— The  power  of  congress 
to  exercise  exclusive  jurisdiction  with- 
in the  District  of  Columbia  includes 
the  power  of  taxing  it,  and  congress 
may  impose  a  direct  tax  on  the  district 
in  proportion  to  the  census  directed  to 
be  taken  by  the  constitution.  Lough- 
borough v.  Blake  (1820)  5  Wheat  317, 
324,  5  L.  Ed.  98. 

Congress,  as  a  local  legislature  for 
the  District  of  Columbia,  and  levying 
taxes  for  district  purposes,  may  wholly 
exempt  from  taxation  certain  classes 
of  property,  or  tax  them  at  a  lower 
rate  than  other  property.  Gibbons  v. 
District  of  Columbia  (1886)  116  U.  S. 
404,  6  Sup.  Ct  427,  29  L.  Ed.  680. 

The  grant  of  authority  to  congress  to 
exercise  exclusive  legislation  over  the 
District  of  Columbia  was  a  grant  not 
merely  for  the  benefit  of  the  locality, 
but  for  a  high  national  purpose;  and 
therefore  congress  has  constitutional 
power  to  declare  that  bonds  issued  by 
the  District  of  Columbia,  to  be  paid  in 
part  by  a  taxation  of  property  within 
the  District  and  in  part  by  appropria- 
tions from  the  revenues  of  the  United 
States,  shall  be  exempt  from  taxation 
by  state  or  municipal  authority,  and 
the  act  of  June  20,  1874  (18  Stat.  120), 
which  contains  a  clause  to  that  effect, 
is  constitutional  and  valid.  Grether  v. 
Wright  (1896)  75  Fed.  742,  23  C.  C. 
A.  498. 

&.  Public      Improvements.— Congress 

has  power  to  direct  that  the  whole  or 
any  part  of  the  cost  of  a  public  im- 
provement in  the  District  of  Columbia, 
shall  be  assessed  against  the  lands  ben- 
efited. Willard  v.  Presbury  (1871)  81 
U.  S.  (14  Wall.)  676,  20  L.  Ed.  719; 
Wight  v.  Davidson  (1901)  21  Sup.  Ct. 
616,  620,  181  U.  S.  371,  45  L.  Ed.  900 
(reversing  decree  Davidson  v.  Wight 
[1900]  16  App.  D.  C.  371) ;  Buchanan 
v.  MacFarland  (1908)  31  App.  D.  C.  6; 
Columbia  Heights  Realty  Co.  v.  Mac- 
Farland (1908)  31  App.  D.  C.  112? 
Briscoe  v.  Macfarland  (1908)  32  App. 
D.  C.  167;  Shea  v.  Same,  Id.  176; 
MacFarland  v.  Umhau  (1909)  34  App. 
D.  C.  109;  Washington  Ry.  &  Elec- 
tric Co.  v.  Newman  (1914)  41  App. 
D.  C.  439. 

The  United  States  possesses  not  only 
political,  but  municipal,  authority  over 
the  District,  and  has  authority  to  con- 
demn lands  in  the  District  for  a  public 
park,  an  authority  not  limited  by  any 
provision  in  the  Maryland  act  of  ces- 
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eion  (Act  Md.  1791,  c  45).  Shoemaker 
v.  U.  S.  (1893)  13  Sup.  Ct.  361,  390, 
147  U.  S.  282,  37  L.  Ed,  170. 

By  Act  Dec.  21,  1893,  the  commis- 
sioners were  directed  to  condemn  lands 
necessary  for  the  extension  of  a  cer- 
tain street.  Proceedings  were  insti- 
tuted, and  an  award  was  made  to  the 
owners,  from  which  an  appeal  was  tak- 
en. Pending  the  appeal,  Act  Aug.  7, 
1894,  making  appropriation  for  the 
District,  and.  containing  a  direction  to 
the  supreme  court  to  vacate  the  award 
to  the  owners,  and  authorizing  the  com- 
missioners to  acquire  the  land  by  con- 
demnation under  Rev.  St  D.  C.  c.  11, 
was  passed.  The  award  of  the  lower 
court  was  affirmed,  but  the  commis- 
sioners abandoned  the  purpose  of  taking 
the  land  condemned.  Held  that,  though 
the  provision  of  the  last  act  with  ref- 
erence to  vacating  the  order  was  void, 
as  an  unconstitutional  invasion  by  con- 
gress of  judicial  power,  yet  it  consti- 
tuted a  valid  repeal  of  the  first  act,  and 
the  commissioners  could  not,  therefore, 
be  compelled  to  open  the  street  and  pay 
the  damages.  Ross  v.  U.  S.  (1896)  8 
App.  D.  C.  32. 

In  Code,  §  483  (31  Stat  1265)  pro- 
viding for  the  condemnation  of  land  in 
this  district  for  a  right  of  way  for 
sewers,  or  for  any  other  municipal  use 
authorized  by  congress,  the  words 
"authorised  by  cougress"  limit  only  the 
words  preceding  them  in  the  same 
phrase,  "or  for  any  other  municipal 
purpose,"  and  have  no  reference  to  the 
preceding  phrases;  so  that  the  com- 
missioners have  the  right  to  institute 
and  prosecute  proceedings  to  condemn 
land  for  sewer  purposes  without  ex- 
press direction  of  congress  to  do  so. 
Macfarland  v.  Elverson  (1908)  32  App. 
D.  O.  81. 

9.  Establishment  and  Jurisdiction  of 

courts.— That  the  Supreme  Court  of 
the  District  of  Columbia  is  a  court  of 
the  United  States  results  from  the 
right  which  the  constitution  has  giv- 
en to  congress  of  exclusive  legislation 
over  the  District  Embry  v.  Palmer 
(1883)  2  Sup.  Ct  25,  30,  107  U.  S.  3, 
27  L.  Ed.  346. 

The  chief  justice  of  the  Supreme 
Court  of  the  District  of  Columbia  is 
charged  with  the  same  duties  in  extra- 
dition proceedings  as  are  imposed  on 
the  governors  of  the  several  states. 
Hayes  v.  Palmer  (1903)  21  App.  D.  O. 
450. 

Under  this  clause  and  Act  March  8, 
1863,  c.  91,  12  Stat  762,  relates  to 
the  establishment  of  a  judicial  system 
for  the  District  of  Columbia,  and  or- 
ganizes the  courts  of  that  district,  it 
was  held  that,  in  an  action  on  a  judg- 
ment rendered  in  the  Cupreme  Court  of 
the  District  of  Columbia,  the  courts  of 
New  York  will  take  judicial  notice  of 
the  fact  that  the  District  of  Columbia 
is  the  seat  of  government,  and  of  the 
act  of  March  3, 1863.    Milliken  v.  Dot- 
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son  (1907)  102  N.  Y.  S.  564,  117  App. 
Div.  527. 

10.  Right  of  suffrage  of  residents.— 

A 'person  who,  at  the  time  of  the  ces- 
sion of  the  District  of  Columbia,  re- 
sided in  that  part  of  the  county  of 
Fairfax  which  was  comprehended  in 
that  district,  and  who  has  continued  to 
reside  there,  is  not  entitled  to  vote  for 
members  of  the  legislature  of  Virginia, 
though  he  was  born  in  that  state,  and 
has  a  freehold  therein.  Custis  v.  Lane 
(Va.  1813)  3  Munf.  579. 

11.  Powers  of  president^Outside  of 
the  District  of  Columbia  the  president 
has.  no  power  to  remit  the  forfeiture 
of  a  judgment  on  a  recognizance. 
(1897)  21  Op.  Atty.  Gen.  494. 

II.  PLACES   ACQUIRED    OR    HELD 
BY  GOVERNMENT 

12.  Construction  and  effect  of  clause 
In  general.— This  constitutional  provi- 
sion is  not  applicable  where  a  state 
cedes  its  jurisdiction  over  a  military 
reservation  within  its  borders.  Benson 
v.  U.  S.  (1892)  13  Sup.  Ct  00,  61,  146 
U.  S.  325.  36  L.  Ed.  991. 

This  clause  applies  only  to  land  ac- 
quired by  actual  purchase  accompanied 
by  a  cession  of  jurisdiction  by  the  state ; 
and  where  land  is  acquired  directly 
from  the  state  as  owner  by  an  act  of 
cession,  as  in  the  case  of  Fortress 
Monroe,  the  constitutional  provision 
does  not  apply,  and  the  United  States 
holds  the  land  only  as  prescribed  in  the 
act  of  Bession.  Crook,  Horner  &  Co. 
v.  Old  Point  Comfort  Hotel  Co.  (C.  C. 
1893)  54  Fed.  604. 

There  must  be  an  actual  purchase  for 
the  purposes  specified  by  the  United 
States,  and  consent  by  the  legislative 
authority  of  the  state,  as  conditions 
precedent  to  the  operation  of  the  pow- 
er of  exclusive  legislation,  and  there- 
upon all  jurisdiction  is  ceded  and  pass- 
es to  the  general  government.  In  re 
Kelly   (C.  C.  1895)  71  Fed.  545,  549. 

This  clause  contemplates  the  pur- 
chase of  land  "needful,'1  for  any  reason, 
to  the  discharge  of  any  of  the  consti- 
tutional dutieB,  or  the  exercise  of  any 
of  the  constitutional  powers,  of  the 
United  States.  (1907)  26  Op.  Atty. 
Gen.  289. 

Under  this  clause  congress  has  power 
to  construct  an  aqueduct  drawing  its 
supply  of  water  for  the  city  of  Wash- 
ington from  within  the  limits  of  Mary- 
land, and  using  and  occupying  the  land 
for  that  purpose  in  Maryland,  by  per- 
mission and  consent  of  the  state.  Red- 
dall  v.  Bryan  (1859)  14  Md.  444,  74 
Am.  Dec  550. 

This  clause  does  not  apply  to  lands 
acquired  otherwise  than  by  purchase. 
Barrett  v.  Palmer  (1891)  16  N.  Y. 
Supp.  94. 

13.  Needful  buildings.— This  clause 
extends  to  land  bought  for  post  offices 
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or  courts.  Battle  v.  U.  S.  (1908)  28 
Sup.  Gt  422,  209  U.  S.  36,  52  L.  EM. 
670. 

Lands  acquired  by  the  United  States 
for  needful  public  buildings  with  the 
consent  of  the  state  legislature  are 
"places"  within  the  jurisdiction  of  the 
federal  government.  U.  S.  v.  Pierce 
County  (D.  C.  1912)  193  Fed.  529. 

The  reservoirs,  aqueducts,  and  other 
constructions  appurtenant  to  the  wa- 
ter supply  of  the  city  of  Washington, 
D.  C,  are  to  be  considered  "needful 
buildings,"  within  this  clause,  and  since 
a  roadway  is  an  appropriate  and  neces- 
sary appurtenance  to  such  works,  the 
Conduit  road  constitutes  territory 
within  the  exclusive  jurisdiction  of 
congress.  (1907)  26  Op.  Atty.  Gen. 
289. 

Post  offices  and  federal  courthouses 
are  "needful  buildings."  State  ▼. 
Mack  (1897)  47  P.  763,  23  Nev.  359,  62 
Am.  St.  Rep.  811. 

14.  Meaning  of  purchase.— A  pur- 
chase by  its  terms  imports  the  assent 
of  both  buyer  and  seller,  not  an  ap- 
propriation of  property  without  the 
consent  of  the  seller.  It  is  therefore 
only  where  the  United  States  have 
agreed  to  buy,  and  the  owner  to  sell, 
and  they  disagree  as  to  the  price,  that 
a  case  arises  under  a  state  law,  con- 
senting to  a  purchase,  which  provides  a 
tribunal  to  determine  the  price  in  that 
event,  but  not  before.  Burt  ▼.  Mer- 
chants' Ins.  Co.  (1871)  106  Mass.  356, 
8  Am.  Rep.  339. 

15.  Consent  of  state  and  effect  there- 
of in  general.— Sufficiency  of  consent 
to  warrant  expenditure  of  appropria- 
tion for  improvements,  see  Comp.  St. 
§  C902  and  notes  thereunder. 

Jurisdiction  which  a  state  has  once 
exercised  cannot  be  withdrawn  from  it, 
and  conferred  on  the  general  govern- 
ment, without  the  consent  of  the  state. 
U.  S.  v.  Stahl  (C.  C.  1868)  Fed.  Cas. 
No.  16,373. 

This  clause  provides  the  only  consti- 
tutional method  by  which  the  United 
States  may  acquire  lands  within  a  state 
with  exclusive  jurisdiction  thereover, 
but  it  does  not  affect  the  power  of  the 
government  to  acquire  the  mere  use  of 
such  lands  without  exclusive  jurisdic- 
tion. Consent  of  the  state  is  not  re- 
quired when  exclusive  jurisdiction  is 
not  sought.  Stockton  v.  Baltimore  & 
N.  Y.  R.  Co.   (C.  C.  1887)  32  Fed.  9, 

18. 

The  act  of  the  legislature  of  Mary- 
land empowering  the  United  States  to 
acquire  land  in  said  state,  for  the  use 
of  the  Washington  Aqueduct,  is  not  in 
conflict  with  the  constitution  either  of 
that    state   or   of    the    United    States. 

(1855)  7  Op.  Atty.  Gen.  114. 
Jurisdiction  is  acquired  by  the  Unit- 
ed States  by  the  consent  of  a  state  to 
the  purchase  of  land  within  the  same 
for   constitutional   uses   of  the   Union. 

(1856)  7  Op.  Atty.  Gen.  628. 


Under  this  provision  of  the  constitu- 
tion, there  is  no  power  in  congress  to 
acquire  or  assert  exclusive  jurisdiction 
over  any  part  of  the  territory  of  any 
state  without  the  consent  of  the  legis- 
lature of  the  state;  and,  to  acquire  ex- 
clusive jurisdiction  over  a  national  cem- 
etery, the  consent  of  the  legislature  of 
the  state  in  which  the  same  is  situated 
must  first  be  obtained.  (1869)  13  Op. 
Atty.  Gen.  131. 

Consent  of  the  legislature  of  Texas 
to  the  purchase  by  the  United  States 
of  the  building  site  recently  acquired  in 
the  city  of  Austin  was  given  by  opera- 
tion of  a  law  of  that  state  passed  April 
4,  1871.  Held  that  such  consent  work- 
ed a  transfer  of  jurisdiction  over  the 
site  from  the  state  to  the  United  States 
when  the  title  to  the  site  became  vest- 
ed in  the  latter.  (1878)  15  Op.  Atty. 
Gen.  480. 

The  assent  of  the  state  legislature  is 
necessary  to  the  establishment  of  forts 
and  permanent  garrisons  by  the  United 
States  within  the  boundaries  of  a  state. 
Jackson  v.  Wilcox  (111.  1837)  1  Scam. 

344. 

A  state  may,  in  the  exercise  of  its 
right  of  eminent  domain,  give  its  con- 
sent that  the  United  States  shall  take 
and  hold  real  estate  for  a  site  for  a 
post  office.  Burt  v.  Merchants*  Iub. 
Co.  (1871)  106  Mass.  356,  8  Am.  Rep. 

339. 

The  consent  of  the  state  is  not  a  con- 
dition precedent  to  the  taking  of  lands 
by  the  general  government.  Its  con- 
sent is  required  only  for  the  purpose 
of  a  transfer  of  jurisdiction.  People 
v.  Humphrey  (1871)  23  Mich.  471,  9 
Am.  Rep.  94. 

The  purchase  of  land  within  a  state 
by,  the  United  States  for  public  purpos- 
es does  not  of  itself  oust  the  jurisdic- 
tion or  the  sovereignty  of  such  state 
when  it  is  so  purchased;  but  it  is  only 
when  land  has  been  purchased  by  the 
national  government,  by  the  consent  of 
the  legislature,  that  the  former  obtains 
exclusive  control  over  such  land.  Com- 
monwealth v.  Hutchinson  (Pa.  1848) 
2  Pars.  Eq.  Cas.  384. 

The  legislative  power  over  a  place 
purchased  by  the  United  States  with 
the  consent  of  the  legislature  of  the 
state  is  transferred  from  the  state  to 
the  federal  government,  except  as  re- 
strained by  some  qualification  in  the 
expression  of  state  consent.  Allegheny 
County  v.  McClung  (1867)  53  Pa.  (3 
P.  F.  Smith)  482. 

16.  Grant  or  conveyance  to  govern- 
ment.—A  conveyance  of  lands  to  the 
United  States  is  void  and  inoperative, 
unless  the  purchase  is  authorized  by 
congress.  United  States  v.  Tichenor 
(C.  C.  1882)  12  Fed.  415. 

When  the  grant  has  been  accepted  by 
the  general  government,  and  the  con- 
ditions of  the  purchase  have  been  fully 
performed,  such  grant  becomes  a  sol- 
emn compact,  which  the  general  gov- 
ernment will  not  permit  the  state  to 
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ylolate.  Bannon  v.  Barnes  (C.  0. 1880) 
39  Fed.  892,  897. 

A  contention  that  a  National  Soldiers' 
Home  was  a  corporation  and  a  con- 
veyance of  the  land  to  it  was  not  a 
conveyance  to  the  United  States  was 
without  force.  State  v.  Willett  (Tenn. 
1906)  97  S.  W.  299. 

The  conveyance  by  the  state  of  Vir- 
ginia to  the  United  States  of.  the  land 
at  Old  Point  Comfort  by  the  high- water 
mark  boundary  passed  to  the  grantee 
the  soil  and  jurisdiction  to  the  low- 
water  mark.  French  v.  Bankhead  (Va. 
1854)  11  Grat  136. 

In  ascertaining  the  boundaries  of  a 
tract  of  land  at  Old  Point  Comfort, 
conveyed  by  Virginia  to  the  United 
States,  the  act,  the  report  of  the  sur- 
veyor, and  the  deed  are  all  to  be  con- 
sulted.    Id. 

17.  Tltio  and  rights  acquired  by  gov- 
ern merit  in  general.— Act  Md.  1853,  c 
179,  consented  to  the  purchase  by  the 
United  States  of  state  lands  to  con- 
struct dams,  reservoirs,  buildings,  and 
to  exercise  concurrently  with  the  state 
such  jurisdiction  as  might  be  necessary 
for  the  purpose  of  procuring  a  water 
site  for  the  cities  of  Washington  and 
Georgetown.  The  government  decided 
to  draw  the  water  from  the  Potomac 
river,  and  a  site  for  the  dam  was  lo- 
cated. Held,  that  a  corporation,  who 
had  knowledge  of  such  location,  and 
who  obtained  a  patent  from  the  state 
for  the  lands  across  which  the  dam  was 
located,  acquired  no  title.  U.  S.  v. 
Great  Falls  Mfg.  Co.  (1864)  21  Md. 
119. 

18.  Purchase  of  lands  not  intended 
for  forts,  arsenals,  etc.— Under  the 
provision  for  exclusive  legislation  over 
all  places  purchased  by  the  consent  of 
the  legislature  of  the  state  for  the 
erection  of  forts,  etc.,  and  other  need- 
ful buildings,  a  purchase  of  land  for 
any  of  these  purposes  made  by  the  na- 
tional government,  where  the  state  leg- 
islature has  given  its  consent  to  the 
purchase,  the  land  so  purchased,  ipso 
facto,  falls  within  the  exclusive  legis- 
lation of  congress,  and  the  state  juris- 
diction is  completely  ousted.  U.  S.  v. 
Cornell  (C.  C.  1819)  Fed.  Cas.  No. 
14,867. 

When  the  government  purchases  land 
within  a  state,  not  intended  for  forts, 
arsenals,  and  other  national  uses,  but 
merely  to  secure  a  debt,  it  takes  the 
land  as  any  other  corporation,  and  can- 
not claim  any  of  the  immunities  or  pre- 
rogatives of  a  sovereign.  Elliot  v.  Van 
Voorst  (C.  C.  1860)  Fed.  Cas.  No. 
4,390. 

19.  Exclusive  Jurisdiction  of  congress 
in  general.  —  Jurisdiction  under  this 
clause  is  absolutely  exclusive  of  that 
of  the  state,  unless  power  is  given  to 
it  to  serve  the  ordinary  process  of  its 
courts  in  the  precinct  acquired.  Ex 
parte  Siebold  (1879)  100  U.  S.  371, 
895,  25  L.  Ed.  717. 
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Where,  the  purchase  of  land  is  made 
by  consent  of  the  state  legislature,  such 
land,  under  the  constitutional  provision, 
falls  within  the  exclusive  legislation  of 
congress.  U.  S.  v.  Cornell  (C.  C.  1819) 
Fed.  Cas.  No.  14,867. 

Where  the  United  States  courts  are 
held  in  rented  buildings  owned  by  pri- 
vate parties,  the  United  States  has  no 
jurisdiction  over  them  under  this  clause. 
In  re  Neagle  (C.  C.  1889)  39  Fed.  833, 
848,  5L.R.A.  78,  affirmed  (1890)  10 
Sup.  Ct.  658,  135  U.  S.  1,  34  L.  Ed.  55. 

This  clause  vests  in  the  national  gov- 
ernment exclusive  jurisdiction  over 
places  occupied  for  military  purposes, 
when  the  site  has  been  acquired  with 
the  consent  of  the  legislature  of  the 
state  in  which  it  is  situated.  U.  S.  v. 
Holt  (C.  C.  1909)  168  Fed.  141,  judg- 
ment affirmed  Holt  v.  U.  S.  (1910)  31 
Sup.  Ct.  2,  218  U.  S.  245,  54  L.  Ed. 
1021,  20  Ann.  Cas.  1138. 

The  land  on  which  Ft.  Oglethorpe  is 
located  in  Georgia,  being  a  part  of  that 
acquired  by  the  United  States  for  a 
national  military  park  with  the  consent 
of  the  state  legislature,  which  ceded 
jurisdiction  of  the  lands  and  roads 
therein,  said  fort  being  used  as  a  mili- 
tary post,  is  within  the  provision  of 
this  clause,  giving  exclusive  jurisdic- 
tion over  forts,  etc.,  to  congress,  and 
neither  the  state  nor  other  local  author- 
ities have  power  to  interfere  with  any 
instrumentalities  necessary  to  the  prop- 
er use  of  such  location  as  a  military 
post  Pundt  v.  Pendleton  (D.  O.  1909) 
167  Fed.  997. 

The  purchase  by  the  United  States  of 
the  land  Ofccupied  by  Ft  Trumbull, 
Connecticut,  and  the  consent  of  the 
state  legislature  to  the  purchase, 
though  a  formal  cession  of  jurisdiction 
is  wanting,  give  to  congress  the  ex- 
clusive power  of  legislation  over  the 
purchased  land.  (1871)  13  Op.  Atty. 
Gen.  411. 

The  transfer  of  jurisdiction  may  take 
place  in  two  ways:  Indirectly,  by  the 
state  consenting  to  the  purchase  of  the 
land  by  the  United  States;  and  direct- 
ly, by  the  state  granting  the  jurisdiction 
to  the  United  States.  (1871)  13  Op. 
Atty.  Gen.  461. 

Where  the  United  States  has  acquir- 
ed title  to  lands  by  purchase  by  con- 
sent of  the  legislature  of  a  state,  and 
there  was  no  reservation  on  the  part 
of  the  state  of  concurrent  jurisdiction 
over  the  lands  so  disposed  of,  the  fed- 
eral jurisdiction  is  exclusive  of  all  state 
authority.  (1900)  23  Op.  Atty.  Gen. 
254. 

Congress  has  the  right  of  exclusive 
jurisdiction  over  the  entire  length  of 
the  Conduit  road  appurtenant  to  the 
water  supply  of  the  city  of  Washington, 
provided  the  roadbed  is  owned  in  fee 
by  the  United  States  and  has  been  ac- 
quired in  accordance  with  the  consent 
of  the  legislature  of  the  state  of  Mary- 
land contained  in  the  act  of  May  3, 1853 
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(Laws  Md.  1853.  c.  179).  (1907)  26 
Op.  Atty.  Gen.  289. 

The  Conduit  road  is  not  a  public  high- 
way, but  is  subject  to  the  control  of 
the  chief  of  engineers  (Comp.  St.  8 
8511)  and  its  use  by  the  public  may  be 
subjected  to  such  regulations  as  may 
be  appropriate,  obedience  to  which  may 
be  secured  by  the  use  of  such  reason- 
ably sufficient  force  as  the  Secretary 
of  War  may  deem  advisable.    Id. 

Under  this  clause,  land  purchased 
ipso  facto  falls  within  the  exclusive 
jurisdiction  of  the  United  States.  State 
v.  Mack  (1897)  47  P.  768,  23  Nev.  359, 
62  Am.  St.  Rep.  811. 

A  state  could  not  issue  a  liquor  tax 
certificate  for  premises  on  a  United 
States  military  reservation,  though 
congress  had  not  expressly  prohibited 
the  sale  of  liquor  thereon  by  Act  Feb. 
2,  1901,  §  38  (Comp.  St  5  1990).  Par- 
ley v.  Scherno  (1913)  101  N.  E.  891, 
208  N.  Y.  269,  47  L.  R.  A.  (N.  S.)  1031, 
reversing  judgment  (1911)  132  N.  Y. 
S.  170,  147  App.  Dv.  375. 

20.  Cession  or  abandonment  of  Juris- 
diction by  state.— The  legislature  of  a 
state  may  cede  to  the  United  States  ex- 
clusive jurisdiction  over  places  needed 
by  the  general  government  in  the  ex- 
ecution of  its  powers.  Ft.  Leaven- 
worth R.  Co.  v.  Lowe  (1885)  114  U.  S. 
525,  5  Sup.  Ct.  995,  29  L.  Ed.  264; 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  McGlinn 
(1885)  114  U.  S.  542,  5  Sup.  Ct.  1005, 
29  L.  Ed.  270. 

At  the  time  of  the  cession  by  the  state 
of  Kansas  to  the  United  States  of  ex- 
clusive jurisdiction  over  the  Ft  Leav- 
enworth military  reservation,  then  own- 
ed by  the  United  States,  there  was  a 
railroad,  running  through  the  territory 
included  in  the  cession.  Held,  that  a 
law  of  the  state,  making  a  railroad  com- 
pany whose  road  was  not  included  by  a 
lawful  fence  liable  to  the  owner  of  cat- 
tle killed  or  wounded  by  its  engines  or 
cars  for  the  full  value  of  the  animals 
killed  and  the  full  damage  to  those 
wounded,  whether  the  killing  or  wound- 
ing was  caused  by  negligence  or  not, 
continued  in  force  in  the  reservation 
after  the  cession.  Chicago,  R.  I.  &  P. 
R.  Co.  v.  McGlinn  (1885)  114  U.  S.  542, 
5  Sup.  Ct.  1005.  29  L.  Ed.  270. 

Laws  Kan.  1875,  p.  95,  ceding  to  the 
United  States  exclusive  jurisdiction  over 
the  Ft.  Leavenworth  military  reserva- 
tion, with  certain  exceptions  as  to  serv- 
ice of  process  and  taxation  by  state 
authorities,  constituted  a  valid  cession 
of  jurisdiction,  and,  though  made  with- 
out any  request  by  the  general  govern- 
ment, yet,  as  it  conferred  a  benefit,  its 
acceptance  is  to  be  presumed.  Benson 
v.  U.  S.  (1892)  146  U.  S.  325,  13  Sup. 
Ct  60,  36  L.  Ed.  991. 

Lands  over  which  jurisdiction  has 
been  ceded,  or  which  are  not  within  the 
limits  of  any  state  used  for  constitution- 
al purposes,  are  subject  only  to  the  laws 
of  congress  in  the  case  of  conflict    U. 


S.  v.  Ames  (C.  C.  1845)  Fed.  Cas.  No. 
14,441. 

The  acceptance  by  congress  of  the 
cession  by  a  state  of  exclusive  jurisdic- 
tion over  territory  in  a  military  reserva- 
tion which  existed  before  the  state  was 
created  is  not  necessary  to  vest  such 
jurisdiction  in  the  United  States  under 
this  clause.  Ex  parte  Hebard  (O.  C. 
1877)  Fed.  Cas.  No.  6,312. 

Cession  by  a  state  is  only  necessary 
to  extinguish  its  jurisdiction  in  whole  or 
in  part  and  is  not  necessary  to  the  use 
of  land  by  the  United  States  for  public 
purposes,  subject,  like  all  lands  within 
the  limits  of  the  Union  to  the  concur- 
rent jurisdiction  of  both  governments; 
that  of  the  federal  being  supreme. 
Stockton  v.  Baltimore  &  N.  Y.  R.  Co. 
(C.  C.  1887)  32  Fed.  9,  19. 

Inasmuch  as  this  clause  authorizes 
congress  to  exercise  exclusive  jurisdic- 
tice  over  the  places  referred  to  therein, 
statutes  abandoning  state  jurisdiction 
therein  are  held  to  have  accomplished 
their  evident  intent  State  jurisdiction 
is  thereafter  at  an  end.  Beekman  v. 
Hudson  River  West  Shore  R.  Co.  (C. 
C.  1888)  35  Fed.  3,  8. 

An  act  of  the  legislature  of  New  Jer- 
sey, mentioned  in  this  case,  considered 
insufficient  to  meet  the  requirements 
of  the  law  of  September  11,  1841  (5 
Stat.  468),  in  regard  to  the  cession  of 
jurisdiction  over  certain  land  purchased 
by  the  United  States,  at  Finn's  Point, 
in  that  state.  (1871)  13  Op.  Atty.  Gen. 
461. 

The  state  of  Virginia,  through  its  leg- 
islature, having  duly  relinquished  juris- 
diction over  the  lands  belonging  to  the 
United  States  at  the  navy  yard  at  Nor- 
folk, upon  which  it  is  proposed  to  con- 
struct a  dry  dock,  the  state  board  of 
harbor  commissioners  for  the  port  of 
Norfolk  and  Portsmouth  is  without  au- 
thority to  require  the  submission  to  and 
approval  by  it  of  the  plans  of  the  con- 
templated improvement,  although  such 
improvement  be  within  the  harbor  line 
established  by  that  board.  The  author- 
ity of  the  United  States  over  that  har- 
bor is  paramount  and  absolute.  (1902) 
24  Op.  Atty.  Gen.  50. 

The  cession  of  Bedlow'ar  Island  to  the 
United  States  by  1  Rev.  Laws  N.  Y.  p. 
189,  providing  that  "all  that  certain 
island  called  'Bedlow's  Island/  bound- 
ed on  all  sides  by  the  waters  of  the 
Hudson,  shall  hereafter  be  subject  to 
the  jurisdiction  of  the  United  States," 
did  not  include  any  land  covered  by  the 
waters  of  the  Hudson.  In  re  Osgood 
(N.  Y.  1821)  6  City  H.  Rec.  4. 

That  a  state,  being  sovereign,  may 
waive  or  transfer  its  right  to  exercise 
judicial  authority  over  portions  of  its 
territory,  cannot  be  doubted.  A  state 
may  sell  or  cede  its  own  territory,  with 
all  its  powers  over  it,  to -another  power, 
as  in  the  case  of  the  cession  of  the  Dis- 
trict of  Columbia  to  the  United  States, 
or  in  the  sale  to  congress  of  places  to 
be  used  as  forts,  dockyards,  hospitals, 
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etc.  Commonwealth  v.  Frazee  (Pa. 
1856)  5  Am.  Law  Reg.  167, 169,  2  Phila. 
191. 

Rev.  St.  Tex.  art.  333,  providing  that, 
when  the  United  States  shall  acquire 
any  land  in  Texas  for  certain  govern- 
mental purposes,  the  governor  may 
cede  to  them  jurisdiction  over  the  same, 
does  not  authorize  him  to  cede  jurisdic- 
tion over  land  to  which  the  United 
States  have  no  title.  U.  S.  v.  Schwal- 
by  (1894)  8  Tex.  Civ.  App.  679,  29  S. 
W.  90. 

A  state  legislature  has  no  power  to 
abdicate  the  jurisdiction  of  the  state 
over  places  within  its  limits*,  except 
where  the  title  to  them  has  been  ac- 
quired by  the  United  States.  In  re 
O'Connor  (1875)  37  Wis.  379,  19  Am. 
Rep.  765. 

21.  Relinquishment  or  retrocession  of 
Jurisdiction.— Acts  1897-98,  p.  668,  ret- 
roceding  to  Indiana  and  Illinois  the  ju- 
risdiction of  the  United  States  over  ter- 
ritory purchased  by  the  consent  of  said 
states  for  the  location  of  branches  of 
the  National  Home  for  Disabled  Volun- 
teer Soldiers,  does*  not  violate  this 
clause.  State  v.  Board  of  Com'rs  of 
Grant  County  (1899)  54  N.  E.  809,  153 
Ind.  302. 

Where  the  United  States  has  acquir- 
ed the  jurisdiction  over  lands  within  the 
territory  of  a  state,  for  any  of  the  pur- 
poses allowed  by  the  constitution,  con- 
gress has  power  to  relinquish  or  recede 
to  the  state  the  jurisdiction,  without 
abandoning  the  property;  and  accept- 
ance of  such  recession  by  the  state  is 
not  necessary.  Renner  v.  Bennett 
(1871)  21  Ohio  St.  431. 

Act  Jan.  21,  1871,  relinquishing  to  a 
state  "exclusive  jurisdiction"  over  a 
place  purchased  for  an  asylum  for  dis- 
abled soldiers,  is  not  so  in  conflict  with 
a  proviso  reserving  the  "powers  and 
rights"  theretofore  conferred  on  the 
board  of  managers*  incorporated  by  con- 
gress, that  they  may  not  stand  together 
and  both  be  operative.    Id. 

22.  Places  held  or  acquired  without 
consent  or  oesslon  of  Jurisdiction.— The 
purchase  of  lands  by  the  United  States 
for  public  purposes  within  the  terri- 
torial limits  of  a  state  does  not  of  itself 
oust  the  jurisdiction  of  sovereignty  of 
the  state  over  such  lands.  U.  S.  v. 
Cornell  (C.  C.  1819)  Fed.  Cas.  No.  14,- 
867. 

The  rights  and  remedies  of  the  United 
States  in  respect  to  land  owned  by  it 
within  the  limits  of  the  state  and  over 
which  it  has  no  cession  of  jurisdiction 
are  governed  by  the  lex  rei  sitae,  unless 
treaties  or  statutes  of  the  United  States 
otherwise  provide.  U.  S.  v.  Ames  (O. 
C.  1845)  Fed.  Cas.  No.  14,441. 

The  United  States  have  not  sole  and 
exclusive  jurisdiction  over  land  rented 
for  a  military  camp,  but  only  such  ju- 
risdiction as  is  necessary  for  military 
purposes.  U.  S.  v.  Tierney  (C.  C. 
1864)  Fed.  Cas.  No.  16,517. 

On  the  admission  of  Kansas  into  the 
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Union,  jurisdiction  within  forts  of  the 
United  States  within  the  state  was  not 
excepted,  and  the  consent  of  the  state 
was  necessary  to  the  exercise  of  feder- 
al jurisdiction  therein.  U.  S.  v.  Stahl 
(C.  C.  1868)  Fed.  Cas.  No.  16,373. 

The  site  of  the  navy  yard  at  Penaa- 
cola  having  been  reserved  out  of  the 
public  domain  of  the  United  States  for 
naval  purposes  while  Florida  was  a  ter- 
ritory, and  jurisdiction  over  such  site 
not  having  been  ceded  by  the  legisla- 
ture of  Florida  after  its  admission  as  a 
state,  advised  that,  in  this  case,  appli- 
cation be  made  to  the  Btate  for  a  ces- 
sion of  its  jurisdiction  thereover  to  the 
United  States,  as  without  such  cession, 
the  latter  cannot  claim  exclusive  juris- 
diction over  the  premises.  (1855)  7 
Op.  Atty.  Gen.  571. 

There  is  nothing  in  the  constitution 
which  prohibits  the  United  States  pur- 
chasing land  within  a  state  without 
the  consent  of  the  state  legislature; 
but  when  land  is  purchased  by  them  in 
a  state  without  such  consent  the  Unit- 
ed States  cannot  exercise  "exclusive 
legislation"  over  the  place.  (1861)  10 
Op.  Atty.  Gen.  35. 

The  United  States  have  over  lands 
within  a  state  held  for  national  ceme- 
teries or  other  public  purposes,  which 
were  acquired  by  the  former  without 
the  consent  of  the  state,  or  over  which 
the  latter  has  not  ceded  its  jurisdic- 
tion, only  such  jurisdiction  as  they  have 
over  other  parts  of  the  state  wherein 
they  possess  no  proprietary  interests. 
(1875)  14  Op.  Atty.  Gen.  558. 

The  mere  ownership  of  the  land  does 
not  put  the  United  States  in  a  different 
position,  as  regards  the  matter  of  juris- 
diction over  it,  than  they  occupied  pre- 
vious to  its  acquisition;  nor  is  the  sit- 
uation of  the  state,  with  reference  to 
the  8am e  matter,  in  any  degree  altered 
thereby.    Id. 

Strictly  speaking,  therefore,  where 
the  United  States  own  land  situated 
within  the  limits  of  a  state,  but  over 
which  the  state  has  not  parted  with  its 
jurisdiction,  they  cannot  be  taken  to 
have  exclusive  jurisdiction  over  such 
land.    Id. 

The  declaration  that  congress  may  ex- 
ercise exclusive  legislation  over  all  ter- 
ritory purchased,  etc.,  does  not  pre- 
clude the  exercise  of  jurisdiction  by 
the  state  of  Kansas  over  criminal  of- 
fenses committed  on  the  military  res- 
ervation at  Ft.  Leavenworth,  for  the 
reason  that  such  reservation  was  not 
purchased  with  the  consent  of  the  state, 
or  for  the  erection  of  forts  and  other 
buildings,  but  was  purchased  before  the 
formation  of  the  state  as  a  part  of  the 
territory  of  Louisiana,  and  for  the  fur- 
ther reason  that  no  attempt  was  made 
by  congress  in  the  act  admitting  the 
state  to  the  Union  to  reserve  control 
by  exacting  guaranties  or  otherwise 
against  exercising  jurisdiction.  Clay  v. 
State  (1866)  4  Kan.  49. 

The  jurisdiction  over  land  purchased 
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by  the  United  States,  lying  within  the 
limits  of  a  state,  remains  in  the  state, 
unless  the  consent  of  the  state  be  giv- 
en, according  to  this  clause.  Common- 
wealth v.  Young  (Pa.  1869)  1  Jour. 
Juris.  47. 

Where  the  United  States  merely  buys 
or  condemns  land  within  a  state  for  its 
own  use,  the  state  retains  jurisdiction 
over  the  land,  subject  to  the  limitation 
that  it  cannot  interfere  with  the  full, 
free,  and  perfect  use  by  the  United 
States  of  the  land  for  the  purpose  for 
which  it  was  acquired.  Divine  v.  Unaka 
Nat.  Bank  (Tenn.  1911)  140  S.  W.  747. 

23.  Conditions    or    reservations    by 

state.— Cession  by  the  legislature  of  a 
state  of  exclusive  jurisdiction  over  plac- 
es needed  by  the  general  government  in 
the  execution  of  its  powers,  may  be  ac- 
companied with  any  conditions  not  in- 
consistent with  the  effective  use  of  the 
property  for  the  public  purposes  in- 
tended. Ft.  Leavenworth  R.  Co.  v. 
Lowe  (1885)  5  Sup.  Ct  995,  114  U.  S. 
525,  29  L.  Ed.  264;  Chicago,  R.  I.  & 
P.  R.  Co.  v.  McGlinn  (1885)  5  Sup. 
Ct.  1005,  114  U.  S.  542,  25  L.  Ed.  587. 

A  state  may,  in  ceding  jurisdiction 
over  a  place  purchased,  without  con- 
sent, for  a  navy  yard  and  naval  hos- 
pital, impose  the  condition  that  such 
jurisdiction  shall  be  retained  by  the 
United  States  only  so  long  as  the  place 
is  used  for  those  purposes.  Palmer  v. 
Barrett  (1896)  16  Sup.  Ct.  837,  838, 
162  U.  S.  399,  40  L.  Ed.  1015,  follow- 
ing Ft  Leavenworth  R.  Co.  v.  Lowe 
(1885)  5  Sup.  Ct  995,  114  U.  S.  525, 
29  L.  Ed.  264. 

A  state,  in  ceding  to  the  United  States 
jurisdiction  over  land  purchased  by  the 
latter  for  a  navy  yard  and  naval  hos- 
pital, without  the  "consent"  of  the 
state,  imposed  a  condition  that  such  ju- 
risdiction should  be  retained  by  the 
United  States  only  so  long  as  the  place 
was  used  for  said  purposes.  Subse- 
quently, a  part  of  the  land  was  leased 
by  the  United  States  authorities  to  a 
city  of  the  state  for  market  purposes, 
with  a  provision  that  the  city  should 
patrol  and  police  the  same.  Held,  that 
the  exclusive  jurisdiction  of  the  United 
States  was  suspended  while  the  lease 
remained  in  force,  so  that  the  state 
courts  had  jurisdiction  of  a  controversy 
between  individuals  in  respect  to  the 
right  of  possession  of  a  market  stand 
located  on  the  premises.  Palmer  v. 
Barrett  (1896)  16  Sup.  Ct.  837,  162. 
U.  S.  399,  40  L.  Ed.  1015,  affirming 
Barrett  v.  Palmer  (1892)  31  N.  E. 
1017,  135  N.  Y.  336. 

Where  a  state  grants  land  to  the  gen- 
eral government,  reserving  concurrent 
jurisdiction  in  executing  process  there- 
in for  offenses  committed  out  of  it,  the 
federal  courts  have  exclusive  jurisdic- 
tion of  offenses  committed  within  such 
territory.  U.  S.  v.  Travers  (C.  C. 
1814)  Fed.  Oas.  No.  16,537. 

Where  the  United  States  has  pur- 
chased of  a  state  certain  lands  for  the 
erection  of  forts,  etc.,  and  other  need- 


ful buildings,  a  reservation,  on  a  ces- 
sion by  the  state,  of  "concurrent  ju- 
risdiction" to  serve  state  process  civil 
and  criminal  in  a  ceded  place,  does  not 
exclude  the  exclusive  legislation  or  ex- 
clusive jurisdiction  of  the  United  States 
over  such  place.  It  merely  operates  as 
a  condition  of  the  grant  U.  S.  v.  Davis 
(C.  C.  1829)  Fed.  Cas.  No.  14,930. 

A  reservation  on  a  cession  of  "con- 
current jurisdiction"  to  serve  state 
process,  civil  and  criminal,  in  the  ceded 
place,  does  not  exclude  the  exclusive 
legislation  or  exclusive  jurisdiction  of 
the  United  States  over  the  ceded  place. 
Id. 

Where  land  has  been  sold  to  the 
United  States  government,  and  jurisdic- 
tion over  the  same  has  been  ceded  to 
it  by  the  state  legislature,  reserving 
the  right  to  serve  personal  process 
thereon,  no  process  issuing  out  of  a 
state  court  upon  a  judgment  lien  to 
which  the  land  was  subject  at  the  time 
of  sale  can  affect  the  title  thereto. 
Martin  v.  House  (C.  C.  1888)  39  Fed. 
694. 

An  act  of  the  legislature  of  a  state 
ceding  to  the  United  States  the  juris- 
diction of  the  state  over  a  tract  of 
land  used  as  a  military  reservation, 
upon  condition  that  such  jurisdiction 
shall  continue  only  so  long  as  the  Unit- 
ed States  shall  own  and  occupy  such 
reservation;  that  the  state  shall  have 
the  right,  within  the  reservation,  to 
serve  civil  process,  and  to  execute  crim- 
inal process  against  persons  charged 
with  crime  committed  within  the  state; 
and  that  roads  may  be  opened  and  kept 
in  repair  within  such  reservation— cedes 
to  the  United  States  the  entire  political 
jurisdiction  of  the  state  over  the  place 
in  question,  including  judicial  and  legis- 
lative jurisdiction,  except  as  to  service 
of  process  and  opening  roads,  and  the 
same  cannot  be  affected  or  further  lim- 
ited, without  the  consent  of  the  United 
States,  by  a^subsequent  act  of  the  state 
legislature  attempting  to  impose  addi- 
tional restrictions  on  the  jurisdiction 
ceded.  In  re  Ladd  (C.  C.  1896)  74 
Fed.  31. 

Congress  has  exclusive  legislative 
power  over  a  place  ceded  by  a  state  for 
a,  military  post,  though  the  state  re- 
serves a  right  to  send  process  therein. 
U.  S.  v.  Knapp  (D.  C.  1849)  Fed.  Cas. 
No.  15.538. 

Phrases  in  legislative  acts  of  the 
states  retaining  concurrent  jurisdic- 
tion for  certain  purposes  do  not  impair 
the  federal  jurisdiction  conferred  by 
the  constitution.  (1856)  7  Op.  Atty. 
Gen.  628. 

Consent  of  a  state  to  the  purchase  of 
land  within  it  conveys  in  general  ju- 
risdiction to  the  United  States,  but 
not  when  all  jurisdiction  is  expressly 
reserved  by  the  state.  (1856)  8  Op. 
Atty.  Gen.  31. 

If  the  legislative  act  of  the  state 
wherein  the  land  lies  amounts  to  a  con- 
sent to  the  purchase  by  the  United 
States,  any  exceptions,  reservations,  or 
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qualifications  contained  in  the  act  are 
void.     (1861)  10  Op.  Atty.  Gen.  35. 

The  act  of  the  Virginia  legislature  of 
January  14,  1871,  providing  for  a  ces- 
sion of  jurisdiction  over  the  bridge 
across  Mill  creek,  at  Old  Point  Comfort, 
Va.,  owned  by  the  government,  propos- 
ed in  effect  that  the  United  States  shall 
have  exclusive  jurisdiction  over  the 
bridge  and  its  abutment  (with  concur- 
rent jurisdiction  in  the  state  for  the 
execution  of  process)  so  long  as  the 
bridge  was  kept  up  and  maintained  by 
the  government  for  military  purposes, 
and  the  public  were  permitted  to  pass 
over  the  same  free  of  charge,  and  no 
longer,  and  the  Attorney  General  ad- 
vised that  there  would  be  no  impro- 
priety in  accepting  the  grant  of  juris- 
diction executed  by  the  governor  of  the 
state  in  pursuance  of  said  act,  upon  the 
terms  proposed.  (1871)  13  Op.  Atty. 
Gen.  419. 

By  St.  Mass.  1800,  c.  26,  giving  the 
consent  of  this  commonwealth  to  the 
purchase,  by  the  United  States,  of  a 
tract  of  land  in  Gharlestown,  for  a 
navy  yard,  it  was  provided  that  the 
commonwealth  should  retain  concur- 
rent jurisdiction  over  it,  so  far  as  that 
all  civil  and  such  criminal  processes 
as  might  issue  under  the  authority  of 
this  commonwealth  against  persons 
charged  with  crimes  committed  without 
that  tract  of  land,  might  be  executed 
therein.  It  was  held  that,  under  St. 
Mass.  1822,  c.  103,  requiring  vessels  em- 
ployed in  transporting  stone  within  this 
commonwealth  to  be  weighed  and  mark- 
ed, no  penalty  was  incurred  by  the  em- 
ployment of  a  vessel  not  weighed  or 
marked,  in  transporting  stone  from  the 
state  of  Maine  to  such  navy  yard,  be- 
cause such  vessel  was  not  employed  in 
transporting  stone  "within  this  com- 
monwealth" in  the  sense  of  the  statute, 
and  because  no  offense  was  committed 
within  the  jurisdiction  of  the  common- 
wealth. Mitchell  v.  Tibbetts  (1835)  34 
Mass.  (17  Pick.)  298. 

Rev.  Laws  Mass.  c.  1,  f  2,  provides 
that  "the  jurisdiction  of  the  common- 
wealth extends,  to  all  places  within  the 
boundaries,  subject  to  the  concurrent 
jurisdiction  granted  over  places  ceded 
to  the  United  States."  Section  6,  rel- 
ative to  the  title  of  lands  acquired  by 
the  United  States  for  public  uses,  re- 
tains concurrent  jurisdiction  with  the 
United  States  to  the  extent  that  all 
civil  and  criminal  process  of  the  com- 
monwealth may  be  executed  thereon  the 
same  as  if  the  jurisdiction  had  not  been 
ceded,  and  revests  exclusive  jurisdic- 
tion in  the  commonwealth  if  such  tract 
ceases  to  be  used  by  the  United  States 
for  such  public  purposes.  Held,  that  a 
state  court  has  jurisdiction  over  a 
writ  of  entry  by  the  heirs  of  a  grantor 
to  recover  possession  of  property  deed- 
ed to  the  United  States  for  a  specific 
purpose,  which  was  to  revert  to  the 
grantor  or  his  heirs  if  such  land  was 
not  used  for  the  purpose  specified.    Fay 
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v.  Locke  (1909)  87  N.  E.  753,  201  Mass. 
387. 

A  writ  of  habeas  corpus,  issuing  un- 
der the  authority  of  New  Hampshire, 
may  be  executed  within  the  limits  of 
the  land  ceded  by  the  state  to  the  Unit- 
ed States  for  the  purpose  of  a  fort  and 
lighthouse,  by  virtue  of  the  proviso  in 
the  act  of  cession.  State  v.  Dimick 
(1841)  12  N.  H.  194,  37  Am.  Dec.  197. 

Laws  N.  Y.  1853,  c.  355,  §  1,  cedes  to 
the  United  States  jurisdiction  over  cer- 
tain lands  "for  the  uses  and  purposes 
of  a  navy  yard  and  naval  hospital,"  and 
section  4  reserves  to  th$  state  juris- 
diction of  the  premises  if  they  are  not 
used  for  these  purposes.  The  United 
States  leased  these  lands  to  the  city 
of  Brooklyn  for  market  purposes. 
Held,  that  the  state  courts  have  ju- 
risdiction of  actions  growing  out  of  dis- 
putes between  the  city's  lessees.  Bar- 
rett v.  Palmer  (1891)  16  N.  Y.  Supp. 
94,  affirmed  (1892)  31  N.  B.  1017,  135 
N.  Y.  336,  31  Am.  St  Rep.  835. 

Laws  N.  Y.  1853,  c.  355,  cedes  to 
the  United  States  the  jurisdiction  of 
the  state  over  the  land  in  the  city  of 
Brooklyn  occupied  as  a  navy  yard,  and 
provides  that  the  jurisdiction  so  ceded 
shall  not  impede  the  service  or  execu- 
tion of  the  legal  process  of  the  state. 
At  the  time  of  the  cession,  Laws  N.  Y. 
1847,  c.  450,  giving  a  right  of  action 
for  death  by  wrongful  act,  was  in  force, 
Held,  that  while  by  the  cession  the 
United  States  acquired  power  to  legis- 
late in  regard  to  the  ceded  territory, 
yet  the  state  laws  in  force,  at  the  time 
of  the  cession,  such  as  the  one  above 
mentioned,  remain  in  force  until  re- 
pealed by  the  United  States.  McCarthy 
v.  R.  G.  Packard  Co.  (1905)  75  N.  E. 
1130,  182  N.  Y.  555,  affirming  judg- 
ment (1905)  94  N.  Y.  a  203,  105  App. 
Div.  436,  34  Civ.  Proc.  R.  321. 

Whatever  repealing  effect  Laws  N. 
Y.  1880,  c  245,  §  1,  subd.  24,  had  with- 
in the  state  of  New  York  on  Laws  N. 
Y.  1847,  c.  450,  giving  a  right  of  action 
for  death  by  wrongful  act,  it  could 
not  repeal  the  same  so  far  as  it  was 
operative  in  territory  ceded  to  the 
United  States  by  Laws  N.  Y.  1853,  c. 
355.     Id. 

But  if  the  legislature  could  repeal 
the  act  of  1847  in  so  far  as  it  was  in 
operation  in  the  ceded  territory,  Code 
Civ.  Proc  N.  Y.  §  1902,  passed  as  a 
substitute  for  the  act  repealed  at  the 
time  of  the  repeal,  and  giving  a  sim- 
ilar right  of  action,  would  be  in  force 
there.     Id. 

Since  there  exists  in  territory  ceded 
to  the  United  States  by  Laws  N.  Y. 
1853,  c.  355,  a  right  of  action  for  death 
by  wrongful  act,  and  such  an  action 
is  also  given  in  the  state  of  New  York 
by  the  laws  thereof,  the  courts  of  New 
York  have  jurisdiction  over  an  action 
for  death  caused  by  a  wrongful  act 
committed  in  the  ceded  territory.     Id. 

A  deed  of  cession  of  land  from  a  state 
to  the  United  States  contained  a  pro- 
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viso  "that  nothing  shall  be  construed 
so  as  to  impede  or  prevent  the  execu- 
tion of  any  civil  or  criminal  process  un- 
der the  authority  of  the  state."  Held, 
that  this  would  authorize  the  coroner 
to  hold  an  inquest  within  such  premis- 
es. Allegheny  County  v.  McGung 
(1866)  63  Pa.  St  (3  P.  F.  Smith)  482. 

The  legislative  power  over  a  place 
purchased  by  the  United  States  with 
the  consent  of  the  legislature  of  the 
state  is  transferred  from  the  state  to 
the  federal  government,  except  as  re- 
strained by  some  qualification  in  the 
expression  of  state  consent  Allegheny 
County  v.  McCung  (1867)  63  Pa.  (3  P. 
F.  Smith)  482. 

Where  land  within  a  state  is  acquir- 
ed by  the  United  States  with  the  con- 
sent of  the  state,  the  jurisdiction  of 
the  United  States  over  it  is  supreme, 
and  a  reservation  by  the  state  of  .the 
right  to  serve  civil  or  criminal  process 
within  the  land  ceded  is  limited  to  ac- 
tions arising  outside  of  the  ceded  ter- 
ritory; but  the  laws  of  the  state  for 
the  enforcement  of  municipal  or  pri- 
vate rights  of  individuals  residing  there- 
in continue  unless  the  United  States 
provides  legislation  for  the  territory, 
and  where  jurisdiction  is  not  given  by 
a  federal  law  to  federal  courts  to  assert 
and  protect  private  rights,  such  rights 
may  be  enforced  in  the  state  courts. 
Divine  v.  Unaka  Nat.  Bank  (Tenn. 
1911)   140  S.  W.  747. 

Where  land  on  which  a  custom  house 
stood  had  been  ceded  to  the  United 
States  with  the  proviso  that  the  ces- 
sion should  not  interfere  with  "the 
service  or  execution  of  any  legal  pro- 
cess," it  was  held  that  a  sheriff's  sale 
of  mortgaged  property  was  within  the 
meaning  of  this  proviso,  and  could  be 
legally  made  in  the  custom  house. 
Sauer  v.  Steinbauw  (1861)  14  Wis.  70. 

24.  Operation  of  state  laws  in  gen- 
eral.—At  the  time  of  the  cession  by  the 
state  of  Kansas  to  the  United  States 
of  exclusive  jurisdiction  over  the  Ft 
Leavenworth  military  reservation,  then 
owned  by  the  United  States,  there  was 
a  railroad  running  through  the  territory 
included  in  the  cession.  Held,  that  a 
law  of  the  state,  making  a  railroad  com- 
pany whose  road  was  not  inclosed  by 
a  lawful  fence  liable  to  the  owner  of 
cattle  killed  or  wounded  by  its  engines 
or  cars  for  the  full  value  of  the  animals 
killed  and  the  full  damage  to  those 
wounded,  whether  the  killing  or  wound- 
ing was  caused  by  negligence  or  not, 
continued  in  force  in  the  reservation 
after  the  cession.  Chicago,  R.  I.  & 
P.  R.  Co.  v.  McGlinn  (1885)  5  Sup. 
Ct  1005,  114  U.  S.  542,  26  L.  Ed.  587. 

The  public  laws  of  New  Jersey  are 
in  force  in  the  littoral  waters  of  Sandy 
Hook  peninsula  below  low-water  mark, 
whether  enacted  prior  or  subsequently 
to  the  cession  to  the  United  States,  by 
Act  N.  J.  March  12,  1846,  of  jurisdic- 
tion over  a  portion  of  that  peninsula  for 
military  purposes.    Hamburg-American 
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S.  S.  Co.  V.  Orube  (1005)  25  Sup.  Ct 
362,  106  U.  S.  407,  49  L.  Ed.  529. 

Exclusive  legislative  power  which 
congress  possesses  over  the  Norfolk 
Navy  Yard  excludes  giving  any  opera- 
tion or  effect,  within  limits  of  such 
navy  yard,  to  the  provisions  of  Code 
Va.  1904,  f  1294h,  subds.  5,  6,  imposing 
a  penalty  upon  telegraph  companies  for 
failure  to  deliver  a  message  to  the  ad- 
dressee. Western  Union  Telegraph 
Co.  v.  Chiles  (1909)  29  Sup.  Ct.  613, 
614,  214  U.  S.  274,  53  L.  Ed.  994,  re- 
versing judgment  (1907)  57  S.  E.  587, 
107  Va.  60. 

Lands  of  the  United  States  not  within 
the  limit  of  a  state,  or  over  which  ju- 
risdiction has  .been  ceded,  and  which 
are  used  for  constitutional  purposes, 
are,  in  case  of  conflict,  subject  only  to 
the  laws  of  the  United  States.  U.  S. 
▼.  Ames  (C.  C.  1845)  Fed.  Cas.  No. 
14,441. 

The  Massachusetts  laws  of  flowage  do 
not  apply  to  the  case  of  machinery 
used  by  the  United  States  on  its  lands 
over  which  jurisdiction  has  been  ceded 
to  them.     Id. 

The  general  laws  of  Virginia,  other 
than  criminal,  which  do  not  conflict 
with  those  of  the  United  States  relat- 
ing to  forts,  and  which  do  not  inter- 
fere with  the  military  control,  dis- 
cipline, and  use  of  Fortress  Monroe  as 
a  military  post,  are  in  force  at  Old 
Point  Comfort,  which  was  acquired  by 
an  act  of  cession  directly  from  the 
state.  Crook,  Horner  &  Co.  v.  Old 
Point  Comfort  Hotel  Co.  (O.  C.  1893) 
54  Fed.  604. 

Lands  of  the  United  States  within 
the  limits  of  a  state  are  not  subject  to 
state  laws,  except  there  be  in  the  act 
of  its  legislature,  under  which  juris- 
diction was  ceded  to  the  United  States, 
a  reservation  of  concurrent  jurisdiction 
to  the  state.  (1894)  21  Op.  Atty. 
Gen.  18. 

Assuming  that  title  to  land  on  which 
a  dry  dock  is  built,  and  the  exclu- 
sive jurisdiction  over  it,  are  in  the 
United  States,  the  mechanic's  lien  laws 
of  South  Carolina  do  not  operate  there- 
on, and  claims  under  such  laws  may  be 
ignored  in  settlements  with  contractors. 
(1898)  22  Op.  Atty.  Gen.  18. 

The  statute  of  Kansas  of  February 
27,  1874,  entitled  "An  act  relating  to 
killing  or  wounding  stock  by  railroads," 
is  operative  within  the  Ft.  Leavenworth 
military  reservation,  notwithstanding 
the  cession  to  the  United  States  by  Act 
Kan.  Feb.  22,  1875.  Chicago,  R.  I.  & 
P.  Ry.  Co.  v.  McGlinn  (1882)  28  Kan. 
274. 

25.  State  taxation.— Laws  Mo.  1870, 
p.  355,  gave  the  consent  of  the  state 
to  the  acquisition  by  the  United  States 
of  land  in  Kansas  City  for  the  erection 
of  a  post  office,  and  declared  that  the 
land,  when  acquired,  should,  so  long  as 
it  remained  the  property  of  the  United 
States,  be  exonerated  from  all  taxes, 
assessments,  and  other  charges  levied 
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or  imposed  under  the  authority  of  the 
state.  By  the  charter  of  Kansas  City 
the  lien  for  city  taxes  attaches  on  Jan- 
uary 1st,  but  the  levy  is  not  made  until 
the  third  Monday  in  April.  Held,  that 
land  so  acquired  by  the  United  States 
between  January  and  April  was  not 
subject  to  taxation  by  the  city.  Ban- 
non  v.  Burnes  (C.  C.  1889)  39  Fed.  892. 

Under  Laws  Wash.  1903,  p.  339,  §  63, 
held  that  real  property  acquired  by 
United  States  in  May  and  July  was  not 
subject  to  tax  of  that  year.  U.  S.  v. 
Pierce  County  (D.  C.  1912)  193  Fed. 
529. 

When  title  to  land  in  Cincinnati, 
Ohio,  was  acquired  by  the  United 
States,  and  jurisdiction  over  the  land 
so  acquired  was  ceded  to  the  United 
States  by  the  state,  taxes  theretofore 
assessed  on  the  land  by  the  city  au- 
thorities and  remaining  unpaid  ceased 
thereafter  to  be  a  lien  on  the  land,  and 
did  not  become  a  proper  charge  against 
the  United  States;  the  state  having  vir- 
tually relinquished  its  lien  when  it 
parted  with  jurisdiction.  (1881)  17  Op. 
Atty.  Gen.  44. 

Premises  being  purchased  by  the 
United  States  for  an  arsenal,  with  con- 
sent of  the  state,  Congress  became 
vested  with  exclusive  legislation  there- 
over, and  the  legislation  of  the  state  in 
regard  to  taxation  had  no  application  to 
them;  so  that  the  right  to  use  of  water 
power  developed  thereon,  and  granted 
by  the  United  States,  is  exempt  from 
state  taxation.  Moline  Water  Power 
Co.  v.  Cox  (1911)  96  N.  B.  1044,  252  111. 
348. 

26.  Jurisdiction  of  stato  courts  In 
generals— See,  also,  notes  under  Comp. 
St.  f  1233,  ante. 

No  action  can  be  maintained  in  a 
state  court  for  a  tort  committed  in  the 
Brooklyn  navy  yard,  as  the  state  has 
ceded  the  exclusive  jurisdiction  of  that 
place  to  the  United  States.  Armstrong 
v.  Foote  (N.  Y.  1860)  19  How.  Prac. 
237. 

Where  lands  in  a  state  have  been  pur- 
chased by  the  United  States  with  the 
consent  of  the  state,  the  state  courts 
have  no  jurisdiction  of  an  action  of 
ejectment  to  recover  dower  in  such 
land,  where  the  land  was  purchased  by 
the  United  States  from  the  husband  of 
the  claimant,  and  ceded  by  the  state 
while  he  was  living  and  the  right  of 
dower  of  the  wife  was  inchoate.  Dibble 
v.  Clapp  (N.  Y.  1866)  31  How.  Prac 
420,  1  Sheld.  123. 

The  fact  that  the  state  has  ceded  land 
in  the  city  of  Brooklyn,  and  political 
jurisdiction  over  it,  to  the  United  States, 
for  the  purpose  of  a  navy  yard,  does 
not  oust  the  state  courts  of  jurisdic- 
tion as  to  private  rights  and  remedies 
within  such  territory,  at  least  so  long 
as  congress  makes  no  new  regulations 
touching  the  administration  of  justice  in 
civil  actions  arising  therein.  Barrett 
v.  Palmer  (1892)  135  N.  Y.  336,  31  N. 
E.  1017,  31  Am.  St  Rep.  835,  17  L.  B. 
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A.  720,  affirming  (1891)  16  N.  Y.  Supp. 
94. 

State  courts  have  jurisdiction  of  sum- 
mary proceedings  by  a  lessee  to  recover 
from  his  sublessee  possession  of  the 
leased  premises,  though  they  are  lands 
of  the  United  States  as  part  of  the 
Brooklyn  navy  yard,  leased  by  it  to 
plaintiff  lessee.  Lotterle  v.  'Murphy 
(1893)  67  Hun,  76,  21  N.  Y.  Supp.  1120. 

This  clause  does  not  deprive  the  state 
courts  of  jurisdiction  to  try  actions 
arising  from  civil  wrongs  committed 
by  private  persons  in  such  places,  since 
congress  has  not  given  any  method  of 
redressing  such  wrongs.  Madden  v. 
Arnold  (1900)  57  N.  E.  1116,  162  N. 
Y.  638,  affirming  judgment  (1897)  47  N. 
Y.  S.  757,  22  App.  Div.  240,  5  N.  Y. 
Ann.  Cos.  26. 

27.  Criminal  offense  In  places  acquir- 
ed.—See,  also,  Comp.  St  $  10445,  ante, 
and  notes  thereunder. 

This  clause  confers  no  jurisdiction 
upon  the  federal  courts  to  try  a  person 
for  a  petty  larceny  committed  in  the 
National  Cemetery  on  the  Arlington  es- 
tate, which  was  purchased  by  the  Unit- 
ed States  at  a  tax  sale,  without  the 
consent  of  the  state  of  Virginia.  U.  S. 
v.  Penn  (C.  C.  1880)  48  Fed.  669. 

Under  this  clause,  places,  when  ac- 
quired, would  be  places  over  which  the 
United  States  has  exclusive  jurisdic- 
tion, and  would  fall  within  the  field  of 
operation  of  the  Edmunds-Tucker  act 
The  fact  that  Utab  is  a  state  is  in  no 
way  inconsistent  with  the  operation  of 
the  law  in  such  places.  U.  S.  v.  Baum 
(C.  C.  1S96)  74  Fed.  43,  47. 

To  give  a  federal  court  jurisdiction 
to  try  a  person  for  a  criminal  offense, 
on  the  ground  that  it  was  committed 
within  a  fort  or  military  reservation, 
such  fort  or  reservation  must  have  been 
established  by  law,  as  contemplated  by 
this  clause,  either  by  purchase  with  the 
consent  of  the  legislature  of  the  state 
or  by  reservation  of  public  lands  there- 
for by  compact  with  the  state  at  the 
time  of  its  admission,  and  exclusive 
jurisdiction  over  the  same  must  have 
been  reserved  to  the  United  States,  ei- 
ther by  express  words  or  by  necessary 
implication.  U.  S.  v.  Tully  (C.  C.  1905) 
140  Fed.  899. 

Congress  has  power  to  regulate  the 
hours  of  labor  which  may  be  required 
or  permitted  on  public  buildings  or 
works  of  the  United  States,  and  the 
federal  courts  have  jurisdiction  to  pun- 
ish violations  of  such  regulations, 
though  the  buildings  or  works  where 
committed  may  be  situated  on  land  with- 
in the  political  jurisdiction  of  a  state. 
U.  S.  v.  San  Francisco  Bridge  Co.  (D. 
C.  1898)  88  Fed.  891. 

A  state  retains  complete  and  exclu- 
sive political  jurisdiction  over  land  with- 
in its  limits  purchased  by  the  United 
States  as  a  site  for  a  public  building, 
unless  such  purchase  was  with  the  con- 
sent of  its  legislature,  or  jurisdiction 
has  been  otherwise  ceded  to  the  United 
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States,  and  any  offense^  against  its  laws 
committed  thereon  is  punishable  in  its 
courts.     Id. 

Under  this  clause  the  power  of  con- 
gress to  exercise  exclusive  legislation 
extends  to  land  purchased  by  the  Unit- 
ed States,  by  consent  of  the  legislature 
of  the  state,  and  used  for  the  public 
governmental  purpose  of  maintaining 
thereon  locks  and  dams  for  the  im- 
provement of  the  navigation  of  a  river, 
and  the  United  States  has  exclusive 
jurisdiction  to  prescribe  and  punish 
criminal  offenses  committed  thereon; 
and  the  fact  that  the  legislative  consent 
was  granted  after  the  purchase  is  im- 
material so  far  as  relates  to  offenses 
committed  thereafter.  U.  S.  v.  Tucker 
(D.  C.  1903)  122  Fed.  518. 

The  exclusive  jurisdiction  of  the  Unit- 
ed States  to  prescribe  and  punish  crim- 
inal offenses  committed  on  land  or  in  a 
"place"  occupied  for  governmental  pur- 
poses may  be  derived  either  from  this 
clause,  where  the  place  was  purchased 
by  consent  of  the  state  legislature,  or 
from  an  express  cession  of  such  juris- 
diction by  the  legislature.    Id. 

Where,  on  a  trial  for  an  offense  com- 
mitted in  a  building  used  as  a  post  of- 
fice, it  was  shown  that  the  post  office 
was  rented  by  the  postmaster,  the 
questions  of  the  right  of  the  state  to 
try  offenses  committed  in  places  ceded 
to  the  United  States,  or  of  the  force  of 
Civ.  Code  Ala.  1896,  f  628,  authorizing 
the  ceding  of  jurisdiction  to  the  United 
States,  were  immaterial.  Brooke  ▼. 
State  (Ala.  1908)  46  So.  491. 

The  penalty  prescribed  by  St.  Mass. 
1822,  c.  108,  respecting  the  weighing 
and  marking  of  vessels  in  certain  cases, 
is  not  incurred  by  a  vessel  in  the  em- 
ployment of  the  United  States,  engag- 
ed in  transporting  stone  from  Maine  to 
the  navy  yard  at  Charlestown,  as  no 
offense  is  committed  within  the  juris- 
diction of  the  commonwealth.  Mitchell 
v.  Tibbetts  (1835)  34  Mass.  (17  Pick.) 
298. 

Where  an  assault  was  committed  on 
land  purchased  by  the  United  States 
with  the  consent  of  the  state  of  New 
Jersey,  and  jurisdiction  of  the  state 
over  such  lands  was  vested  in  the  Unit- 
ed States  by  an  act  of  the  legislature 
and  thereafter  congress  passed  an  act 
for  the  punishment  of  such  offense,  it 
was  the  exercise  of  power  conferred  by 
this  clause,  and  is  exclusive,  and  the 
state  courts  have  no  jurisdiction  to  try 
or  punish  such  offense.  State  v.  Mor- 
ris (N.  J.  1908)  68  A.  1103. 

Act  N.  Y.  Feb.  15,  1800  (1  Rev. 
Laws,  p.  189),  provides  that  "Govern- 
or's Island  on  which  Ft.  Jay  is  situat- 
ed, bounded  on  all  sides  by  the  waters 
of  the  East  river  and  Hudson  river, 
shall  hereafter  be  subject  to  the  juris- 
diction of  the  United  States."  Held 
that,  it  not  appearing  that  the  United 
States  have  accepted  the  act  of  this 
state  respecting  said  island,  nor  that 
they  have  exercised  the  power  of  ex- 


clusive legislation  over  the  same,  grant- 
ed by  the  constitution  to  congress,  the 
court  of  sessions  of  the  city  of  New 
York  has,  notwithstanding  the  above 
provisions,  jurisdiction  of  offenses  com- 
mitted on  Governor's  Island.  In  re 
Lent  (N.  Y.  1819)  4  City  H.  Rec.  27; 
People  v.  Lent  (N.  Y.  1819)  2  Wheeler, 
Cr.  Cas.  548. 

Adultery,  being  an  offense  arising  out 
of  the  marriage  relation,  is  cognizable 
only  in  the  state  courts,  except  in  the 
places  where  the  United  States  has  ex- 
clusive jurisdiction,  in  which  places 
congress  may  pass  laws  defining  the 
offense  and  prescribing  the  punishment. 
Southern  Surety  Co.  v.  State  (1912) 
127  Pac.  409,  34  Okl.  781. 

Acts  Tenn.  1867,  ceding  to  the  United 
States  lands  for  cemeteries,  does  not 
exclude  the  right  of  the  state  to  ex- 
ecute process  within  the  cemetery 
grounds,  and  to  punish  offenses  com- 
mitted therein;  but  over  adjacent 
grounds,  while  they  are  temporarily  oc- 
cupied by  the  United  States  forces  in 
preparing  the  cemetery,  the  national 
jurisdiction  is  exclusive.  Wills  v.  State 
(1871)  50  Tenn.  (3  Heisk.)  141. 

The  power  of  congress  to  exercise 
exclusive  legislation  over  all  places 
purchased  is  limited  to  places  the  ti- 
tle to  which  is  vested  in  the  United 
States  with  consent  of  the  legislature; 
and  even  as  to  such  places  the  jurisdic- 
tion of  the  state  to  enforce  its  laws 
and  punish  crimes  continues  until  con- 
gress has,  by  some  further  legislative 
act,  extinguished  the  state  authority, 
and  vested  exclusive  jurisdiction  over 
such  places  in  the  federal  court.  In 
re  O'Connor  (1875)  37  Wis.  379,  19 
Am.  Rep.  765. 

28.  Execution  of  oivll  or  criminal 
process.— Writs  issued  by  the  courts  of 
Minnesota  run  into  and  on  the  military 
reservation  of  Ft.  SnelHng,  in  that 
state.     (1881)  17  Op.  Atty.  Gen.  1. 

Act  Ga.  Dec.  22,  1808,  provided  that 
from  and  after  its  passage  congress 
shall  have  and  maintain  jurisdiction  in 
and  over  all  the  lands  they  have  ac- 
quired, or  may  hereafter  acquire,  for 
the  purpose  of  erecting  forts  and  for- 
tifications in  that  state.  In  1875  the 
United  States  acquired  by  purchase 
from  a  citizen  the  lands  upon  which  is 
now  located  the  military  reservation  on 
Tybee  Island,  in  that  state.  Held, 
that  under  the  provisions  of  the  act  of 
1808,  the  United  States  acquired  and 
retains  exclusive  jurisdiction  over  that 
reservation,  and  the  sheriff  of  the 
county  within  which  it  is  situated  has 
no  power  to  go  and  serve  thereon  any 
process  whatsoever  issued  by  a  court 
of  that  State.  (1900)  23  Op.  Atty. 
Gen.  254. 

A  habeas  corpus  issued  by  a  state 
court  of  New  York  runs  within  the  ter- 
ritory ceded  by  the  state  to  the  United 
States  at  West  Point,  the  exercise  of 
this  common-law  jurisdiction  not  hav- 
ing been  forbidden  by  any  act  of  con- 
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gress,  or  of  the  state.    In  re  Carlton 
(N.  Y.  1827)  7  Cow.  471. 

29.  Soldiers'  homes.— Where  oleo- 
margarine was  furnished  by  the  fed- 
eral government  to  be  served  as  food 
to  the  inmates  of  a  national  home  for 
federal  soldiers,  the  governor  of  such 
institution  is  not  amenable  to  the  laws 
of  the  state  in  which  it  is  located,  reg- 
ulating the  use  and  sale  thereof,  since 
the  legislature  of  the  state  has  no  con- 
stitutional power  to  interfere  with  the 
internal  management  of  federal  institu- 
tions located  within  its  limits.  Ohio  v. 
Thomas  (1890)  19  Sup.  Ct.  453,  455, 
173  U.  S.  276,  43  L.  Ed.  699,  affirming 
order  In  re  Thomas  (1898)  87  Fed. 
453,  31  C.  C.  A.  80. 

The  acts  of  congress  establishing  the 
National  Home  for  Disabled  Volunteer 
Soldiers,  and  creating  a  corporation 
authorized  to  take  and  hold  lands  for 
the  purposes  of  such  homes,  containing 
no  declaration  of  the  necessity  of  ex- 
clusive jurisdiction  in  the  general  gov- 
ernment over  such  lands,  do  not  vest 
such  exclusive  jurisdiction  in  the  Unit- 
ed States,  upon  the  consent  of  the 
state  being  given  to  the  acquisition  of 
such  lands.  In  re  Kelly  (C.  C.  1895) 
71  Fed.  545. 

A  cession  to  the  general  government, 
in  the  act  giving  the  consent  of  the 
state  to  the  purchase  of  land  for  a 
soldiers'  home,  of  "jurisdiction/'  does 
not  confer  exclusive  jurisdiction,  the 
purpose  of  the  act  not  requiring  it,  but 
such  jurisdiction  only,  concurrent  with 
that  of  the  state,  as  congress,  may  find 
necessary  for  the  objects  of  the  ces- 
sion.   Id. 

Intoxicating  liquors  found  in  transit 
to  the  National  Soldiers'  Home,  Togus, 
at  which  place  alone  they  were  intend- 
ed for  sale  by  the  home  storekeeper, 
are  not  liable  to  seizure,  under  Rev. 
St.  Me.  c.  27,  §  39  et  seq.,  rendering 
liable  to  seizure  liquors  kept  and  de- 
posited in  the  state  intended  for  sale 
in  violation  of  law;  the  territory  of  the 
home  having  been  ceded  to  the  United 
States,  and  the  state  court  having  no 
jurisdiction  thereof.  State  v.  Intoxi- 
cating Liquors  (1886)  78  Me.  401,  6 
Atl.  4. 

An  asylum  for  disabled  volunteer  sol- 
diers is  among  the  needful  buildings 
for  the  erection  of  which  the  govern- 
ment of  the  United  States  may  pur- 
chase and  hold  territory,  and  territory 
so  purchased,  by  the  consent  of  the 
legislature  of  the  state  in  which  the 
same  is  located,  is  under  the  exclusive 
jurisdiction  of  the  general  government 
In  all  cases  whatsoever.  Sinks  v.  Reese 
(1869)  19  Ohio  St  306,  2  Am.  Rep. 
397. 

Where  an  inmate  of  a  national  home 
for  disabled  soldiers,  located  on  land 
ceded  by  the  state  to  the  federal  gov- 
ernment, subject  to  the  reservation  of 
the  right  to  serve  civil  and  criminal 
process  within  the  territory  ceded  dies, 
the  state  court  has  probate  jurisdiction 
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of  his  estate,  and  an  administrator  ap- 
pointed by  a  state  probate  court  has 
authority  to  compel  the  officers  of  the 
home  to  deliver  to  him  property  of  de- 
cedent. Divine  v.  Unaka  Nat  Bank 
(Tenn.  1911)   140  S.  W.  747. 

The  land  on  which  'The  National 
Home  for  Disabled  Volunteer  Sol- 
diers," a  federal  corporation,  has  its 
buildings,  was  purchased  by  the  Unit- 
ed States  with  the  consent  of  the  leg- 
islature, and  is  under  the  exclusive  ju- 
risdiction of  the  federal  government 
Its  officers  are  disbursing  officers  of 
the  United  States,  and  the  funds  in 
their  hands  as  such  cannot  be  attached 
or  garnished  under  process  from  a  state 
court  Foley  v.  Shriver  (1886)  81 
Va.  568. 

The  title  to  the  premises  occupied 
by  the  "National  Home  for  Disabled 
Volunteer  Soldiers"  in  this  state  is 
not  in  the  United  States,  but  in  a  cor- 
poration created  by  congress,  and 
though  the  legislature  of  this  state 
attempted  to  cede  to  the  United  States 
jurisdiction  over  such  premises  (Priv. 
&  Loc.  Laws  Wis.  1867,  c.  275),  the 
jurisdiction  of  the  proper  state  courts 
over  them  remains  unimpaired.  In  re 
O'Connor  (1875)  37  Wis.  379,  19  Am. 
Rep.  765. 

30.  Right  of  suffrage  of  residents.— 

The  inhabitants  of  a  territory  owned 
by  the  United  States,  and  lying  within 
this  commonwealth,  but  over  which  the 
courts  of  this  commonwealth  have  no 
jurisdiction,  cannot  exercise  any  civil 
or  political  privileges  under  the  laws 
of  the  commonwealth,  because  they  are 
not  interested  in  any  elections  made 
within  the  state,  nor  held  to  pay  any 
taxes  imposed  by  its  authority,  nor 
bound  by  any  of  its  laws.  Common- 
wealth v.  Clary  (1811)  8  Mass.  72. 

Persons  who  reside  on  lands  pur- 
chased by  or  ceded  to  the  United  States 
do  not,  by  residing  on  such  lands,  ac- 
quire any  elective  franchise  as  inhab- 
itants of  such  towns.  Opinion  of  the 
Judges  (1841)  42  Mass.  (1  Mete)  580. 

Since  the  state  of  New  York  has  ced- 
ed to  the  United  States  the  territory 
comprising  the  West  Point  reservation, 
reserving  nothing  except  the  right  to 
serve  process  therein,  such  territory 
has  ceased  to  be  subject  to  state  ju- 
risdiction, or  to  be  a  part  of  the  state; 
and  persons  having  no  other  qualifica- 
tions as  residents  than  a  residence  In 
such  territory  are  not  residents  of  the 
state,  and  have  no  right  to  vote.  In 
re  Town  of  Highlands  (1892)  22  N.  Y. 
Supp.  137. 

The  inmates  of  an  asylum  for  dis- 
abled soldiers,  erected  upon  territory 
purchased  for  that  purpose  by  the  gov- 
ernment of  the  United  States  from 
the  state  of  Ohio,  being  within  the  ex- 
clusive jurisdiction  of  the  general  gov- 
ernment, are  not  residents  of  the  state, 
within   the   meaning   of   Const   Ohio, 
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art  5,  f  1,  conferring  the  elective  fran- 
chise upon  residents  of  the  state. 
Sinks  v.  Reese  (1869)  19  Ohio  St  906, 
2  Am.  Rep.  397. 

Act  Jan.  21,  1871,  ceding  jurisdiction 
over  the  National  Soldiers'  Home  back 
to  the  state  of  Ohio,  qualified  inmates 
of  the  home,  residing  there  for  one 
year  and  upward,  to  vote  in  Ohio  at 
the  next  election,  though  it  occurred 
less  than  a  year  from  the  date  of  ces- 
sion. Renner  v.  Bennett  (1871)  21 
Ohio  St  431. 

Within  the  suffrage  laws,  a  soldier 
of  the  United  States  does  not  gain  a 
residence  by  being  stationed  at  an  ar- 
senal or  fort.  Taylor  v.  Reading  (Pa. 
1870)  4  Brewst  439. 

A  person,  though  not  in  the  army  or 
navy,  cannot,  by  long  and  continuous 
residence  within  the  boundaries  of  a 
reservation,  the  jurisdiction  whereof  is 
ceded  to  the  United  States  (Const.  S. 
D.  art  26,  §  18),  acquire  the  right  to 
vote  at  a  state  election  held  in  the 
county  wherein  such  reservation  is  sit- 
uated. McMahon  v.  Polk  (1897)  73  N. 
W.  77, 10  S.  D.  296,  47  L.  R.  A.  830. 

The  state  of  Tennessee  granted  its 
consent  to  the  acquisition,  by  the  Na- 
tional Home  for  Disabled  Volunteer 
Soldiers,  of  certain  lands  for  the  es- 
tablishment of  a  branch  of  such  home, 
providing  that  the  act  should  not  be 
construed  to  deny  to  inmates,  who  were 
qualified  voters  of  the  state,  the  right 
to  vote.  Const  Tenn.  1870,  art  4, 
provides  that  a  voter  shall  be  a  citizen 
of  the  United  States  and  a  resident  of 
the  state  for  twelve  months  and  of  the 
county  wherein  he  offers  to  vote  for 
six  months,  preceding  the  day  of  elec- 


tion. Held  that,  the  United  States  hav- 
ing exclusive  jurisdiction  over  the  land 
on  which  such  branch  home  was  erect- 
ed, the  inmates  thereof,  not  being  res- 
idents of  the  state,  were  not  legal 
voters  at  elections  therein;  but  per- 
sons employed  in  the  National  Home 
and  inmates  working  therein,  who  have 
homes  and  families  outside  the  grounds 
where  they  spend  their  nights,  being 
residents  of  the  state,  and  otherwise 
qualified,  are  entitled  to  vote.  State 
v.  Willett  (Tenn.  1906)  97  S.  W.  299. 

31.  Judicial  notice  as  to  military  post. 

—The  court  will  take  judicial  notice 
that  land  is  held  by  the  United  States 
as  a  military  post  by  private  purchase, 
but  cannot  take  judicial  notice  of  the 
precise  metes  and  bounds  of  the  prop- 
erty by  its  field  notes  as  run  out  on 
the  ground.  Baker  v.  State  (1904) 
83  S.  W.  1122,  47  Tex.  Cr.  R.s482. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

U.  S.  v.  Bevans  (1818)  3  Wheat  336, 
388,  4  L.  Ed.  404;  Van  Brocklin  v. 
Anderson  (1886)  6  Sup.  Ct  670,  675, 
117  U.  S.  151,  29  L.  Ed.  845;  Chappell 
v.  U.  S.  (1896)  16  Sup.  Ct  397,  400, 
160  U.  S.  499,  40  L.  Ed.  510;  Parsons 
v.  U.  S.  (1897)  17  Sup.  Ct  880,  884, 
167  U.  S.  324,  42  L.  Ed.  185;  Stearns 
v.  Minnesota  (1900)  21  Sup.  Ct  73, 
82,  179  U.  S.  223,  45  L.  Ed.  162; 
Swift  v.  Philadelphia  &  R.  R.  Co.  (C. 
C.  1894)  64  Fed.  59,  67;  In  re  Cer- 
tain Land  in  Lawrence  (D.  O.  1902) 
119  Fed.  453,  454;  Widmayer  v.  U.  S. 
(1907)  42  Ct  Cl.  519. 
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al prohibition. 
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game. 

Condemnation  of  lands  for  post  office 
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Commerce  and  subjects  of  maritime 
jurisdiction. 

Enforcement  of  fourteenth  amendment. 

Confiscation  laws. 

Laws  affecting  right  of  suffrage  in  the 
states. 

Issuance  of  notes  or  bills  of  credit. 

Establishment  and  regulation  of  banks. 

Departments  and  officers  thereof! 

Creation  and  punishment  of  offenses, 
and    exemptions   from   criminal   pro- 


16.  Congressional   investigations. 

17.  Courts  and  judicial  proceedings. 

As  to  the  admission  or  exclusion  of 
aliens  based  on  the  commerce  clauses, 
with  this  and  other  claases,  see  notes 
under  clause  3,  ante. 

I.  Construction,  operation,  and  effect 
of  clause  in  general.— Under  this  clause, 
congress  may  pass  any  law  necessary 
to  carry  into  effect  any  power  confer- 
red upon  it  by  the  constitution.  The 
Legal  Tender  Cases  (1870)  12  Wall. 
457,  534,  20  L.  Ed.  287. 

In  the  exercise  of  this  general  power 
of  legislation,  congress  may  use  any 
means  which  it  deems  most  appropriate 
to  the  end  to  be  accomplished,  which  is 
consistent  with  the  letter  and  spirit  of 
the  constitution.  Logan  v.  U.  S. 
(1892)  12  Sup.  Ct.  617,  622,  144  U.  S. 
263,  36  L.  Ed.  429. 

This  clause  vests  in  congress  a  wide 
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range  of  discretion  as  to  the  means  by 
which  the  powers  granted  are  to  be 
carried  into  execution.  Fairbank  v.  U. 
S.  (1901)  21  Sup.  Ct.  648,  650,  181 
U.  S.  283,  45  L.  Ed.  862. 

Whenever  an  express  power  is  grant- 
ed to  congress  in  the  constitution  of 
the  United  States,  the  choice  of  the 
means  by  which  the  power  expressly 
granted  is  to  be  carried  into  effect  is 
left  to  the  wisdom  of  congress,  with 
only  this  qualification,  that  the  means 
adopted  must  bear  a  relation  in  the 
nature  and  fitness  of  things  to  the  end 
to  be  accomplished.  Lick  v.  Faulkner 
(1864)  25  Cal.  404. 

An  act  of  congress  is  constitutional 
if  it  is  warranted  by  any  of  the  enu- 
merated powers  conferred  on  congress, 
or  by  any  of  those  not  enumerated,  but 
included  in  this  provision.  Shollen- 
berger  v.  Brinton  (1866)  52  Pa.  St.  (2 
P.  F.  Smith)  9. 

2.  Enabling  provision  as  necessary  to 
state  legislation*— While  the  constitu- 
tion gives  congress  power  to  make  all 
laws  necessary  for  carrying  into  exe- 
cution the  powers  granted  by  that  in- 
strument, the  legislature  of  this  state 
possesses  such  power  without  any  en- 
abling provision.  Minneapolis,  St.  P. 
&  S.  S.  M.  Ry.  Co.  v.  Railroad  Com- 
mission of  Wisconsin  (Wis.  1908) 
116  N.  W.  905,  136  Wis.  146,  17  L.  R. 
A.  (N.  S.)  821. 

3.  Laws  "necessary  and   proper"  In 

general.— The  power  to  make  laws  for 
carrying  into  execution  all  the  judg- 
ments which  the  judicial  department  of 
the  United  States  has  power  to  pro- 
nounce is  expressly  conferred  by  this 
clause,  and  the  states  may  not  control 
the  proceedings,  except  as  state  pro- 
cess acts  are  adopted  by  congress,  or 
by  the  federal  courts  under  the  author- 
ity of  congress.  Wayman  v.  Southard 
(1825)   10  Wheat.  1,  2,  6  L.  Ed.  253. 

The  phrase  "all  laws  necessary  and 
proper  for  carrying  into  execution"  de- 
fined. Hepburn  v.  Griswold  (1869)  8 
Wall.  603,  613,  19  L.  Ed.  513. 

Within  the  legitimate  scope  of  the 
grant  of  authority  in  this  clause  to 
make  all  laws  necessary  and  proper  to 
carry  into  effect  the  foregoing  powers, 
congress  is  permitted  to  determine  for 
itself  what  is  necessary  and  what  is 
proper.  Ex  parte  Curtis  (1882)  1  Sup. 
Ct.  381,  383,  106  U.  S.  371,  27  L.  Ed. 
232. 

The  words  "necessary  and  proper"' 
are  not  limited  to  such  measures  as  are 
absolutely  and  indispensably  necessary, 
without  which  the  powers  granted 
must  fail  of  execution,  but  they  include 
all  appropriate  means  which  are  con- 
ducive or  adopted  to  the  end  to  be  ac- 
complished, and  which  in  the  judgment 
of  congress  will  most  advantageously 
effect  it.  Legal-Tender  Cases  (1884) 
4  Sup.  Ct.  122,  125,  110  U.  S.  421,  28 
L.  Ed.  204. 

The  power  of  congress  to  make  all 
laws  necessary  and  proper  for  carrying 
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into  execution  the  powers  vested  in  the 
government  of  the  United  States  in- 
cludes the  power  to  enact  such  legisla- 
tion as  is  appropriate  to  give  efficiency 
to  any  stipulations  which  it  is  compe- 
tent for  the  president,  by  and  with  the 
advice  and  consent  of  the  senate,  to  in- 
sert in  a  treaty  with  a  foreign  power. 
Neely  v.  Henkel  (1901)  180  U.  S.  109, 
121,  21  Sup.  Ct.  302,  45  L.  Ed.  448. 

The  words  "necessary  and  pYoper," 
as  used  in  this  provision,  do  not  imply 
the  employment  of  only  such  means  as 
are  absolutely  necessary  to  effect  the 
object  sought,  but  include  as  well  all 
the  means  which  in  the  judgment  of 
congress  may  be  proper  to  carry  ouf 
the  power  so  granted.  U.  S.  v.  Hoke 
(D.  C  1911)  187  Fed.  992,  judgment 
affirmed  Hoke  v.  U.  S.  (1913)  33  Sup. 
Ct.  281,  227  U.  S.  308,  57  L.  Ed.  523, 
43  L.  R.  A.  (N.  S.)  906,  Ann.  Cas. 
1913E,  905. 

Act  1789  (Comp.  St.  §  1233),  pro- 
viding that  the  United  States  district 
court  shall  have  jurisdiction,  to  the  ex- 
clusion of  the  courts  of  the  several 
states,  of  all  suits  against  ambassadors 
and  consuls,  is  authorized  by  article  3, 
f  2,  extending  the  judicial  power  of  the 
United  States  to  all  cases  affecting  am- 
bassadors and  consuls,  and  this  clause, 
empowering  congress  to  make  neces- 
sary laws.  Sartori  v.  Hamilton  (1832) 
13  N.  J.  Law  (1  J.  S.  Green)  107. 

4.  Remedies  for  violation  of  consti- 
tutional prohibition.— Where  a  consti- 
tutional grant  or  guaranty  is  that  con- 
gress or  the  state  legislatures  shall  not 
pass  laws  for  abridging  a  certain  right, 
congress  has  no  power  to  legislate  over 
the  subject  generally,  but  only  to  pro- 
vide remedies  for  a  violation  of  the 
prohibition.  U.  S.  v.  Cruikshank  (C. 
C.  1874)  Feci  Cas.  No.  14,897. 

5.  Prescribing  penalties  In  general.— 

The  power  of  congress  to  prescribe  a 
penalty  for  the  infraction  of  a  rule  or 
regulation,  which  the  constitution  ex- 
pressly empowers  it  to  enact,  is  clear- 
ly and  necessarily  implied,  and,  if  it 
was  not  so  implied,  authority  for  it  is 
found  in  this  section.  Howard  v.  Illi- 
nois R.  Co.  (C.  C.  1907)  148  Fed.  997, 
affirmed  (1908)  28  Sup.  Ct.  141,  207 
U.  S.  463,  52  L.  Ed.  297. 

6.  Protection  of  migratory  birds  and 
game.— Act  March  4,  1913,  protecting 
migratory  birds  and  game,  cannot  be 
sustained  as  an  exercise  of  the  implied 
powers  of  the  national  government, 
though  it  is  impossible  for  any  state 
to  enact  laws  for  the  protection  of  mi- 
gratory wild  game,  and  only  the  na- 
tional government  can  do  it  with  any 
fair  degree  of  success.  U.  S.  v.  Shau- 
ver  (D.  C.  1914)  214  Fed.  154. 

7.  Condemnation  of  lands  for  post  of- 
fice sites-— This  clause,  taken  in  con- 
nection with  clause  7,  ante,  and  article 
6,  cl.  2,  post,  invests  congress  with 
power  to  condemn  lands  for  post  office 
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sites.    U.  S.  v.  InloU  (C.  C.  1873)  Fed. 
Cas.  No.  15,441. 

8.  Commerce  and  subjects  of  mari- 
time jurisdiction.— A  provision  of  a 
state  statute,  giving  an  exclusive  right 
to  a  telegraph  company  to  erect  and 
use  lines  of  telegraph  within  certain 
counties,  held  to  be  in  conflict  with  Act 
July  24,  1866,  in  relation  to  the  con- 
struction of  telegraph  lines,  passed  by 
Congress  under  the  power  which  may 
be  referred  to  this  clause.  Pensacola 
Tel.  Co.  v.  Western  Union  Tel.  Co.  (0. 
C.  1875)  Fed.  Cas.  No.  10,960. 

Act  March  3,  1851,  in  limitation  of 
liability,  so  far  as  applicable  to  ma- 
rine torts  or  to  other  subjects  of  mari- 
time jurisdiction,  is  within  the  consti- 
tutional power  of  congress.  The  Gar- 
den City  (D.  C.  1886)  26  Fed.  766. 

Under  this  clause  and  clause  3,  ante, 
congress  can  provide  that  a  carrier 
engaged  in  interstate  commerce  shall 
furnish  the  shipper  a  bill  of  lading  to 
destination  of  the  shipment,  and  shall 
be  liable  for  damages  to  the  shipment, 
caused  by  any  carrier  over  whose  line 
the  shipment  passes  from  its  delivery 
to  the  initial  shipper  until  its  delivery 
to  the  assignee  at  the  point  of  final  de- 
livery. Fry  v.  Southern  Pac.  Co. 
(1911)  93  N.  B.  906,  247  El.  564. 

9.  Enforcement  of  fourteenth  amend- 
ment—The authority  of  congress  to  en- 
force the  fourteenth  amendment  in- 
cludes a  contingent  power  dependent  on 
the  necessity  for  correcting  wrongs  by 
the  state  or  its  officers,  and  the  power 
and  duty  to  legislate  for  the  protection 
of  the  citizen,  which  latter  power  con- 
gress may  exercise  under  the  implied 
power  given  by  the  fourteenth  amend- 
ment, or  under  it  and  section  8  of  ar- 
ticle 1  of  the  constitution.  Ex  parte 
Riggins  (C.  C.  1904)  134  Fed*  404, 
order  reversed  Riggins  v.  U.  S.  (1905) 
26  Sup.  Ct.  147,  199  U.  S.  547,  50  L. 
Ed.  303. 

10.  Confiscation  laws.— See,  also, 
notes  under  art.  1,  §  8,  cL  11,  ante. 

Act  July  17,  1862  (12  Stat  589)  §  5, 
confiscating  the  property  of  those  en- 
gaged in  rebellion  against  the  United 
States,  is  within  the  powers  conferred 
on  congress  by  this  clause  and  clauses 
1  and  15,  ante,  and  is  binding  on  the 
courts  of  the  states.  Knoefel  v.  Wil- 
liams (1868)  30  Ind.  1. 

11.  Laws  affeotlng  right  of  suffrage 
In  the  states.— The  changes  made  by 
the  constitution  of  1890  in  the  basis  of 
suffrage,  though  violative  of  Act  1870, 
readmitting  the  state  of  Mississippi  into 
the  Union,  do  not  invalidate  that  in- 
strument, as  congress  has  no  power  to 
regulate  the  rights  of  suffrage  in  the 
states.  Sproule  v.  Fredericks  (1892) 
69  Miss.  898,  11  South.  472. 

In  the  exercise  of  its  admitted  pow- 
ers, congress  may  doubtless  deprive  an 
individual  of  the  opportunity  to  enjoy 
a  right  that  belongs  to  him  as  a  citizen 
of  a  state,  even  of  the  right  of  suffrage; 


but  it  cannot  deprive  him  of  the  right 
itself.  Huber  v.  Reiliy  (1866)  53  Pa. 
St  (3  P.  F.  Smith)  112,  23  Leg.  Int 
228. 

12.  Issuance  of  notes  or  bills  of  cred- 
it.—The  acts  of  congress  making  Unit- 
ed States  notes  legal  tender  for  pre- 
existing debts  are  unconstitutional. 
Hepburn  v.  Griswold  (1869)  8  Wall. 
603,  613,  19  L.  Ed.  513. 

The  acts  of  congress  making  United 
States  notes  legal  tender  for  pre-ex- 
isting debts  are  constitutional.  Legal 
Tender  Cases  (1870)  12  Wall.  457,  20 
L.  Ed.  287;  Dooley  v.  Smith  (1871)  13 
Wall.  604,  20  L.  Ed.  547;  Norwich  & 
W.  R.  Co.  v.  Johnson  (1872)  15  Wall. 
195,  21  L.  Ed.  178. 

Under  Act  May  31,  1878,  c.  146,  20 
Stat.  87,  which  enacts  that  notes  of  the 
United  States,  issued  during  the  war  of 
the  Rebellion,  under  acts  of  congress 
declaring  them  to  be  a  legal  tender  in 
payment  of  private  debts,  and  since  the 
close  of  the  war  redeemed  and  paid  in 
gold  coin  at  the  treasury,  shall  be  re- 
issued and  kept  in  circulation,  is  con- 
stitutional, and  notes  so  reissued  are  a 
legal  tender.  The  Legal  Tender  Cases 
(1884)  4  Sup.  Ct  122,  110  U.  S.  421, 
28  L.  Ed.  204. 

The  "legal  tender  act"  is  constitution- 
al. Latham  v.  U.  S.  (1864)  1  Ct  Cl. 
149. 

Though  the  constitution  of  the  Unit- 
ed States  does  not  confer  on  congress 
the  power  to  issue  treasury  notes  or 
bills  of  credit  in  express  terms,  yet  it 
is  a  power  necessarily  implied  when- 
ever congress  shall  determine  that  it 
is  necessary  to  issue  them  in  order  to 
carry  into  effect  a  power  expressly 
granted.  Lick  v.  Faulkner  (1864)  25 
Cal.  404. 

13.  Establishment  and  regulation  of 
banks.— It  is  within  the  constitutional 
power  of  congress  to  fix  the  rate  of  in- 
terest which  a  national  bank  may  take 
upon  a  loan  of  money  and  to  determine 
the  penalty  to  be  imposed  for  taking  a 
greater  rate,  and  such  power,  when  ex- 
ercised by  congress,  is  exclusive  of 
state  legislation.  Central  Nat.  Bank  v. 
Pratt  (1874)  115  Mass.  539.  15  Am. 
Rep.  138;  Davis  v.  Randall  (1874)  115 
Mass.  547,  15  Am.  Rep.  146;  Schles- 
inger  v.  Gilhooly  (1907)  81  N.  E.  619, 
189  N.  Y.  1,  12  Ann.  Cas.  1138  (af- 
firming judgment  [1906]  101  N.  T.  Supp. 
1143);  First  Nat.  Bank  v.  Garling- 
house  (1872)  22  Ohio  St.  492,  10  Am. 
Rep.  751. 

It  is  within  the  constitutional  powers 
of  congress  to  enact  statutes  establish- 
ing a  national  bank  in  any  state,  and 
provide  that  the  shares  of  its  capital 
stock  shall  be  exempt  from  taxation  by 
the  states.  Flint  v.  City  of  Boston 
(1868)  99  Mass.  141,  96  Am.  Dec.  713; 
People  v.  Assessors  of  Town  of  Barton 
(N.  T.  1865)  44  Barb.  148,  29  How. 
Prac.  371. 

In  view  of  this  and  other  provisions 
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it  waa  held  that  congress  has  power  to 
incorporate  a  bank.  McCulloch  v. 
Maryland  (1819)  4  Wheat  316,  412, 
4  K  Ed.  579. 

Act  June  3,  1864,  subjects  shares  of 
bank  associations  authorized  by  it  and 
in  the  hands  of  shareholders  to  taxation 
by  the  state  under  certain  limitations, 
without  regard  to  the  fact  that  a  part 
or  whole  of  the  capital  is  invested  in 
national  securities  declared  by  statute 
to  be  exempt,  and  the  act  thus  con- 
strued is  constitutional.  Van  Allen  v. 
Assessors  (1865)  3  Wall.  573,  582,  18 
L.  Ed.  229. 

Congress,  having  power  to  create  a 
system  of  national  banks,  is  the  judge 
as  to  the  extent  of  the  powers  which 
should  be  conferred  upon  such  banks, 
and  has  the  sole  power  to  regulate 
and  control  the  exercise  of  their  opera- 
tions. Easton  v.  Iowa  (1903)  23  Sup. 
Ct  289,  293,  188  U.  S.  220,  47  L.  Ed. 
452. 

Congress  may  prohibit  any  taxation 
of  national  .banks  by  states,  cities, 
counties,  or  towns,  and  its  mere  Bilence 
on  the  subject  if  it  were  silent,  would 
be  a  prohibition.  First  Nat.  Bank  v. 
Bichmond  (C.  C.  1889)  39  Fed.  309, 
310,  appeal  dismissed  (1892)  13  Sup. 
Ct  1044,  149  U.  S.  769,  37  L.  Ed.  959. 

National  banking  corporations  are 
agencies  or  instruments  of  the  general 
government,  designed  to  aid  in  the  ad- 
ministration of  an  important  branch 
of  the  public  service,  and  are  an  ap- 
propriate constitutional  means  to  that 
end.     Pollard  ▼.  State   (1880)   65  Ala. 

628. 

National  banks  are  agents  of  the  gen- 
eral government  to  aid  in  the  adminis- 
tration of  a  branch  of  the  public  serv- 
ice, and  are  constitutionally  authorized 
as  a  proper  exercise  of  the  incidental 
or  implied  powers  of  Congress.  Tar- 
rant v.  Bessemer  Nat.  Bank  (Ala.  App. 
1913)  61  So.  47. 

It  is  within  the  constitutional  power 
of  congress  to  waive  the  right  of  ex- 
empting public  stocks  from  state  tax- 
ation, and  this  has  been  done  by  Act 
1864,  c.  106,  §  41,  so  far  as  stock- 
holders in  national  banks  can  be  con- 
sidered as  the  owners  of  public  stocks 
held  by  such  banks.  City  of  Utica  v. 
Churchill  (1865)  33  N.  Y.  161. 

The  power  to  create  a  corporation 
as  an  appropriate  instrument  for  the 
execution  of  a  constitutional  power 
vested  in  the  federal  government,  only 
carries  with  it  authority  to  confer 
upon  that  corporation  such  privileges 
or  immunities  from  state  laws  as  are 
necessary  to  enable  it  to  effect  the  le- 
gitimate national  objects  for  which  it  is 
created.  First  Nat.  Bank  v.  Lamb 
(1872)  50  N.  Y.  95,  10  Am.  Rep.  438. 

14.  Departments  and  officers  thereof. 
—This  clause  is  authority  for  holding 
constitutional  the  act  known  as  Civil 
Service  Act  (passed  in  1871  and  amend- 
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ed  in  1883),  Comp.  St  {  3271  et  seq. 
Butler  v.  White  (C.  C.  1897)  83  Fed. 
578,  580,  reversed  (1898)  18  Sup.  Ct. 
949,  171  U.  S.  379,  43  L.  Ed.  204.  See, 
also,  In  re  Miller  (1887)  5  Mackey 
(16  D.  C.)  507. 

Congress  has  power  to  vest  in  the 
Secretary  of  the  Treasury  authority  to 
remit  forfeitures  after  condemnation. 
U.  S.  v.  Morris  (1825)  10  Wheat.  246, 
285,  6  L.  Ed.  314. 

The  constitution  which  superseded 
the  articles  of  confederation  erected  a 
new  government,  organized  it  into  dis- 
tinct departments,  assigned  to  each  its 
proper  powers,  and  to  congress  the 
power  to  pass  laws  for  carrying  into 
execution  the  powers  granted  to  each, 
so  that  the  laws  of  the  Union  could 
be  enforced  by  its  own  authority  upon 
all  persons  and  subject-matters  over 
wjuch  jurisdiction  was  granted  to  any 
department  or  officer  of  the  govern- 
ment of  the  United  States.  Rhode  Is- 
land v.  Massachusetts  (1838)  12  Pet 
657,  730,  9  L.  Ed.  1233. 

Act  Aug.  15,  1876,  c.  287,  fi  6.  pro- 
hibiting executive  officers  or  employes 
of  the  United  States  from  giving  to  or 
receiving  from  each  other  contributions 
for  political  purposes,  was  designed  to 
promote  efficiency  and  integrity  in  the 
discharge  of  official  duties,  and  is  a 
constitutional  exercise  of  the  authority 
to  make  all  laws  necessary  to  carry 
into  effect  the  powers  delegated  to 
congress.  Ex  parte  Curtis  (1882)  1 
Sup.  Ct  881,  106  U.  S.  371,  27  I*.  Ed. 
232. 

Congress  may  provide  for  the  re- 
view of  the  action  of  commissions  and 
boards  created  by  it  exercising  quasi 
judicial  powers  for  'the  transfer  of 
their  proceedings  and  decisions  to  ju- 
dicial .tribunals  for  determination  de 
novo,  and  may  do  so  in  respect  of  the 
action  of  tribal  authorities.  Stephens 
v.  Cherokee  Nation  (1896)  19  Sup.  Ct 
722,  734,  174  U.  S.  445,  43  L.  Ed.  1041. 

Authority  given  by  congress  to  the 
secretary  of  the  treasury  to  provide  by 
regulations  not  inconsistent  with  law 
for  the  government  of  his  department, 
the  conduct  of  its  officers  and  clerks, 
etc.,  is  within  the  power  conferred  by 
this  clause.  Boske  v.  Comingore  (1900) 
20  Sup.  Ct.  701,  705,  177  U.  S.  459,  44 
L.  Ed.   846. 

Congress  has  power  to  protect  offi- 
cers making  arbitrary  arrests  and  im- 
prisonments, where  the  writ  of  ha- 
beas corpus  is  suspended,  by  passing 
laws  indemnifying  them  or  declaring 
them  not  liable  to  legal  proceedings. 
McCall  v.  McDowell  (C.  C.  1867)  Fed. 
Cas.  No.  8,673. 

Congress  may  authorize  its  attorney 
general  to  institute  suits  to  recover 
damages,  but  it  cannot  create  damages 
to  be  recovered  by  the  United  States  by 
suit,  or  cause  acts  to  be  wrongs  to 
the  United  States,  which  are  in  their 
nature  wrongs  to  another.     U.   S.   v. 
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Union  Pac.  R.  Co.   (0.  0.  1873)   Fed. 
Gas.  No.  16,598. 

Congress  may  lawfully  prescribe  all 
needful  rules  and  regulations  for  the 
discipline  of  government  officials,  and 
may  declare  what  infractions  of  disci- 
pline shall  be  treated  as  criminal  of- 
fenses, and  it  may  prohibit  co-operation 
between  officials  in  the  raising  of  funds 
for  political  purposes.  U.  S.  v.  Cur- 
tis (C.  C.  1882)  12  Fed.  824. 

An  act  of  congress  prohibiting  ex- 
ecutive officers  or  employes  from  re- 
questing or  receiving  from  other  officers 
or  employes  any  money  or  thing  of 
value  for  political  purposes,  does  not 
prohibit,  an  act  of  a  nature  pertaining 
so  exclusively  to  the  sphere  of  private 
conduct  as  not  to  be  within  the  pow- 
er of  congress  to  prescribe  regulations 
for  the  discipline  of  government  offi- 
cials; it  is  only  when  congress  has 
palpably  transgressed  the  limits  of  its 
discretion  that  the  judicial  department 
will  intervene.     Id. 

It  is  within  the  power  of  congress, 
after  an  officer  has  entered  the- service, 
to  reduce  his  mileage  upon  discharge. 
Gulick  v.  U.  S.  (1909)  44  Ct.  Cl.  532. 

Congress  may  fix  the  hours  of  la- 
bor upon  all  the  works  of  the  United 
States,  wherever  conducted,  and  make 
the  law  binding  upon  the  officers  of  the 
United  States  aid,  through  the  agency 
of  contracts,  upon  all  contractors  with 
the  United  States.  25  Op.  Atty.  Gen. 
441,  442. 

Congress  may  prescribe  qualifications 
for  office  and  require  that  appointments 
shall  be  made  from  among  those  who 
have  shown  by  proper  tests  to  have 
those  qualifications.  (1008)  26  Op. 
Atty.  Gen.  502. 

Public  officers  have  not  only  the  pow- 
er expressly  conferred  upon  them  by 
law,  but  also,  by  necessary  implica- 
tion, such  powers  as  are  requisite  to  en- 
able them  to  discharge  the  duties  de- 
volved upon  them.  (1909)  27  Op.  Atty. 
Gen.  432,  436. 

15.  Creation  and  punishment  of  of- 
fenses, and  exemptions  from  criminal 

process.— Comp.  St.  1913,  §  10183,  pun- 
ishing any  two  or  more  persons  con- 
spiring to  injure,  oppress,  threaten,  or 
intimidate  any  citizen  in  the  free  exer- 
cise or  enjoyment  of  any  right  or  privi- 
lege secured  to  him  by  the  constitution 
or  laws  of  the  United  States,  etc.,  was 
lawfully  enacted  under  the  authority 
conferred  by  this  clause.  The  Ku-Klux 
Cases  (1884)  4  Sup.  Ct.  152,  153,  110 
U.  S.  651,  28  L.  Ed.  274;  U.  S.  v.  Wad- 
dell  (1884)  5  Sup.  Ct.  35,  112  U.  S.  76, 
28  L.  Ed.  673;  Motes  v.  U.  S.  (1900) 
20  Sup.  Ct.  993,  995,  178  U.  S.  458,  44 
L.  Ed.  1150;  U.  S.  v.  Moore  (C.  C. 
1904)  129  Fed.  630;  U.  S.  v.  Morris  (D. 
C.  1903)  125  Fed.  322. 

Whether  it  is  competent  for  congress 
to  exempt  the  employes  of  the  United 
States  from  arrest  on  criminal  process 
from  the  state  courts  for  crimes  charg- 
ed against  them  mala  in  se  doubted.    U. 


S.  v.  Kirby  (1868)  7  Wall.  482,  486,  19 
L.  Ed.  278. 

Act  1867,  f  44,  punishing  the  fraudu- 
lent disposition  of  the  goods  of  a  debt- 
or, obtained  on  credit,  and  remaining 
unpaid  for  within  three  months  next 
before  the  commencement  of  proceed- 
ings in  bankruptcy,  is  within  the  power 
of  congress,  as  a  law  "necessary  and 
proper"  for  carrying  the  bankrupt  law 
into  effect  U.  S.  v.  Pusey  (C.  C.  1872) 
Fed.  Cas.  No.  16,098. 

While  congress  may  make  the  viola- 
tion of  a  regulation  of  a  head  of  a  de- 
partment made  by  its  authority  a  penal 
offense,  it  must  be  done  by  specific  act. 
U.  S.  v.  Sandefuhr  (D.  C.  1906)  145 
Fed.  49. 

16.  Congressional  Investigations.— See, 
also,  notes  under  art  1,  f  1,  ante. 

R.  S.  §  102,  Comp.  St  ft  157,*provid- 
ing  for  the  discovery  of  evidence  as  the 
basis  of  action,  and  prescribing  a  pun- 
ishment for  those  who  contemn  the 
authority  of  congress  and  by  their  con- 
tumacious conduct  obstruct  the  lawful 
exercise  of  its  functions,  is  within  this 
provision.  Chapman  v.  U.  S.  (1895) 
5  App.  D.  C.  122. 

17.  Courts  and  Judicial  proceedings.— 
See,  also,  notes  under  art  1,  $  8,  cl.  4, 
ante. 

This  clause  considered  in  support  of 
the  legislation  in  R.  S.  §  643,  Comp.  St. 
|  1015,  relating  to  the  removal  of 
causes  against  federal  officers.  Tennes- 
see v.  Davis  (1879)  100  U.  S.  257,  263, 
25  L.  Ed.  648. 

The  power  to  prescribe  what  effect 
shall  be  given  to  the  judicial  proceed- 
ings of  the  federal  courts  is  conferred 
by  this  clause  and  other  provisions  of 
the  federal  constitution.  Embry  v. 
Palmer  (1883)  2  Sup.  Ct.  25,  30, 107  U. 
S.  3,  27  L.  Ed.  346. 

Congress  possesses  the  constitutional 
power  and  is  charged  with  the  consti- 
tutional duty  to  protect  all  the  agencies 
of  the  federal  government  including  the 
courts,  their  officers,  and  all  persons 
whose  attendance  is  necessary  in  the 
proceedings  of  those  courts,  such  as 
parties,  witnesses,  and  jurors.  U.  S.  v. 
Sanges  (C.  C.  1891)  48  Fed.  78,  83, 
writ  of  error  dismissed  (1892)  12  Sup. 
Ct  609, 144  U.  S.  310,  36  L.  Ed.  445. 

The  national  legislature  has  constitu- 
tional power  to  prescribe  the  qualifica- 
tions of  jurors,  and  the  manner  in 
which  they  shall  be  selected  and  sum- 
moned.- It  may  make  the  judicial  sys- 
tem of  the  United  States  complete  for 
the  independent  exercise  of  all  its  func- 
tion. Charge  to  Grand  Jury— -Treason 
(D.  C.  1863)  Fed.  Cas.  No.  18,274. 

While  the  constitution  has  conferred 
upon  congress  the  exclusive  power  of 
regulating  commerce  among  the  several 
states  and  of  dealing  with  the  other 
subjects  mentioned  in  this  section,  it 
has  not  conferred  on  the  national  judi- 
ciary the  exclusive  jurisdiction  of  ad- 
ministering such  legislation  and  of  en- 
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forcing  rights  arising  thereunder,  there 
are  times,  however,  when  the  state 
courts  cannot  give  effect  to  congres- 
sional legislation  otherwise  than  by  re- 
fraining from  exercising  any  jurisdic- 
tion over  the  subject-matter  of  con- 
gressional action.  This  occurs  when 
the  statute  confers  exclusive  jurisdic- 
tion on  some  other  tribunal,  or  when 
any  attempt  by  the  state  courts  to  ad- 
minister the  law  would  be  inconsistent 
with  the  purposes  of  the  legislation,  or 
would  tend  to  make  its  provisions  less 
uniform  and  effective.  Southern  Pac. 
Go.  v.  Crenshaw  Bros.  (1909)  63  S.  B. 
S65,  5  Oa.  App.  675. 

Cited    without    definite    application, 

Ableman  v.  Booth  (1858)  21  How.  506, 
521,  16  Lu  Ed.  169;  Ex  parte  Garland 
(1866)  4  Wall.  333,  383,  18  L.  Ed.  366; 


Tennessee  v.  Davis  (1879)  100  U.  8. 
257,  274,  25  L.  Ed.  648;  U.  S.  v.  Har- 
ris (1883)  1  Sup.  Gt  601,  606,  106  U. 
S.  629,  27  L.  Ed.  290;  Presser  v.  Il- 
linois (1886)  6  Sup.  Gt  580,  581,  116 
U.  S.  252,  29  L.  Ed.  615;  U.  S.  v.  Ar- 
jona  (1887)  7  Sup.  Ct  628,  630,  120 
U.  S.  479,  30  L.  Ed.  728;  Cunningham 
v.  Neagle  (1890)  10  Sup.  Gt  658,  135 
U.  S.  1,  34  L.  Ed.  55  (dissenting  opin- 
ion); In  re  Robb  (G.  G.  1884)  19  Fed. 
26,  30;  U.  S.  v.  Powell  (C.  O.  1907) 
151  Fed.  648;  U.  S.  v.  Banister  Real- 
ty Co.  (C.  C.  1907)  155  Fed.  583;  Phil- 
adelphia R.  Ry.  Co.  v.  Interstate  Com- 
merce Com'n  (O.  C.  1909)  174  Fed.  687; 
City  of  Philadelphia  v.  Postal  TeL 
Cable  Co.  (1893)  66  Hun,  033,  67 
Hun,  21,  21  N.  Y.  Supp.  556;  White- 
aker  v.  Haley  (1865)  2  Or.  128,  135. 


Decisions  Relating  to  Subject  in  General 


Power  of  congress  In  general.— See, 
also,  notes  under  art.  1,  $  1,  ante. 

Congress  has  no  powers  except  those 
expressly  delegated  to  it,  or  necessari- 
ly and  clearly  implied  from  powers  ex- 
pressly granted.  Howard  v.  Illinois 
Cent  R.  Co.  (C.  C.  1907)  148  Fed. 
997,  affirmed  (1908)  28  Sup.  Ct.  141, 
207  U.  S.  463,  52  L.  Ed.  297. 

To  support  an  act  of  congress,  au- 
thority therefor,  expressly  or  by  impli- 
cation, must  be  found  in  the  constitu- 
tion. U.  S.  v.  McCullagh  (D.  O.  1915) 
221  Fed.  288. 

The  police  power,  whether  of  the 
national  or  state  governments,  is  nei- 
ther given  nor  restricted  by  the  con- 
stitution. State  of  South  Carolina  v. 
U.  S.  (1904)  39  Ct.  OL  257. 

Power  as  confined  to  subjects  enu- 
merated.—The  powers  of  congress  are 
limited  in  range  of  subjects,  and  can 
only  be  exercised  over  such  as  are 
enumerated  in  the  constitution.  In  re 
Kelly  (C.  C.  1895)  71  Fed.  545,  552. 

Protection    of    pension    claimants.— 

Congress  has  constitutional  power  to 
regulate  the  amounts  which  claimants 
under  the  pension  laws  may  contract 
to  pay  to  their  solicitors,  even  though 
both  parties  are  citizens  of  the  same 
state.  U.  S.  v.  Van  Leuven  (D.  O. 
1894)  62  Fed.  52. 

Creation  and  punishment  of  offenses. 

— Congress  can  legislate  in  respect  of 
murder  only  where  the  crime  is  con- 
nected with  some  subject-matter  or  was 
committed  in  some  place  which  brings 
it  within  the  exclusive  jurisdiction  of 
the  federal  government  U.  S.  v.  Ward 
(C.  C.  1863)   Fed.  Cas.  No.  16,639. 

When  state  laws  have  imposed  duties, 
the  performance  or  nonperformance  of 
which  affects  rights  under  the  federal 
government,  congress  may  make  the 
nonperformance  of  those  duties  an  of- 
fense against  the  United  States,  and 
may  punish  it  accordingly.  U.  S.  v. 
Given  (C.  O.  1873)  Fed.  Cas.  No.  15,- 
210. 
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Congress  may  create  by  the  same 
statute  two  separate  crimes,  punish- 
able in  different  courts  within  the  same 
jurisdiction.  U.  S.  v.  West  (1909)  34 
App.  D.  C.  12;  Zinkham  v.  Lina weaver, 
Id.  19. 

—  Offeoses  also  punishable  by 
state.— Where  both  the  acts  of  congress 
and  of  the  state  make  a  defined  act  an 
offense,  the  commission  of  the  act  may 
be  an  offense  against  each,  and  punish- 
able by  each.  Sligh  v.  Kirkwood  (Fla. 
1913)  61  So.  185;  Southern  Ry.  Co.  v. 
Railroad  Commission  of  Indiana  (Ind. 
1913)  100  N.  B.  337. 

Laws  In  violation  of  constitution  or 
beyond  the  power  of  congress.— Rules 

of  evidence  in  the  state  courts  are  gov- 
erned by  the  laws  of  the  state  and  are 
not  subject  to  control  by  congress. 
Wade  v.  Foss  (1902)  52  A.  640,  96  Me. 
230;  Crews  v.  Farmers'  Bank  of  Vir- 
ginia (Va.  1879)  31  Grat.  348.  See, 
also,  notes  under  clause  1,  ante. 

An  act  of  congress,  repugnant  to  the 
constitution,  cannot  become  a  law. 
Marbury  v.  Madison  (1803)  1  Cranch, 
137,  176,  2  L.  Ed.  61. 

Congress  cannot  create  damages  to 
be  recovered  by  the  United  States  by 
suit,  or  cause  acts  to  be  wrongs  to  the 
United  States  which  are  in  their  na- 
ture wrongs  to  another;  and  the  regu- 
lations prescribed  by  Act  March  3, 1873 
(17  Stat  509),  for  the  conduct  of  the 
suit  in  equity  thereby  authorized  to  be 
brought,  by  the  United  States,  against 
the  Union  Pacific  Railroad  Company,  so 
far  as  they  attempt  to  do  so  are  void. 
U.  S.  v.  Union  Pac.  R.  Co.  (C.  G.  1873) 
Fed.  Cas.  No.  16,598,  affirmed  (1878) 
98  U.  S.  669,  25  L.  Ed.  143. 

Act  of  congress  beyond  power  of  con- 
gress held  void,  however  laudable  its 
purpose,  and  however  great  the  exi- 
gencies of  the  case,  or  however  impo- 
tent the  powers  of  the  state.  U.  S.  v. 
McCullagh  (D.  G.  1915)  221  Fed.  283. 

An  act  of  congress  must  be  enforc- 
ed, unless  its  invalidity  is  made  to  ap- 
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pear  so   clearly  as   to  be   beyond   all 
question  of  doubt     Id. 

Prohibitions  and  limitations  on  pow- 
ers*—See,  also,  art.  1,  §  9,  post,  and 
notes  thereunder. 

There  is  nothing  in  the  constitution 
which  limits  the  power  of  congress  to 
amend  or  correct  omissions  in  previ- 
ous acts.  Freeborn  v.  Smith  (1864) 
2  Wall.  160,  174,  17  L.  Ed.  022. 

The   prohibitions   and  limitations  on 


the  powers  of  congress  should  be  fair- 
ly and  reasonably  enforced.  Keller  v. 
U.  S.  (1909)  29  Sup.  Ct  470,  473,  213 
U.  S.  138,  63  L.  Bd.  737,  16  Ann.  Oas. 
1066. 

Congress  cannot,  to  give  effect  to 
one  provision  of  the  constitution,  pass 
a  law  prohibited  by  other  provisions, 
or  inconsistent  with  the  spirit  of  the 
constitution.  Martin  v.  Martin  (1870) 
20  N.  J.  Eq.  (5  C.  E.  Green)  421. 


Section.  9.  1  The  Migration  or  Importation  of  such  Persons  as  any 
of  the  States  now  existing  shall  think  proper  to  admit,  shall  riot  be  pro- 
hibited by  the  Congress  prior  to  the  Year  one  thousand  eight  hundred 
and  eight,  but  a  Tax  or  duty  may  be  imposed  on  such  Importation, 
not  exceeding  ten  dollars  for  each  Person. 


Notes  of  Decisions 


See,  also,  notes  under  §  8,  cl.  8,  ante, 
as  to  excluding  and  expelling  aliens. 

Construction  and  effeot  in  general.— 
This  clause  has  exclusive  reference  to 
persons  of  the  African  race,  and  the 
words  "migration"  and  "importation" 
refer  to  the  different  conditions  of  this 
race  as  regards  freedom  and  slavery. 
New  York  v,  Compagnie  Generate 
Transatlantique  (1882)  2  Sup.  Ct  87, 
89, 107  U.  S.  59,  27  L.  Ed.  383,  affirming 
(C.  C.  1882)  10  Fed.  357,  363,  and 
overruling  Passenger  Cases  (1849)  7 
How.  283,  452,  12  L.  Ed.  702;  People 
v.  Edye  (N.  Y.  1882)  11  Daly,  132. 
And  see  Gibbons  v.  Ogden  (1824)  22 
U.  S.  (9  Wheat)  1,  216,  6  L.  Ed.  23. 

The  power  of  congress  over  vessels 
which  might  bring  in  persons  of  any 
description  was  complete  before  the 
year  1808,  except  that  it  could  not  be 
so  exercised  as  to  prohibit  the  importa- 
tion or  migration  of  any  person,  prior 
to  1808,  whom  any  state,  in  existence 
at  the  formation  of  the  constitution, 
might  think  proper  to  admit  The  Wil- 
son v.  U.  S.  (C.  C.  1820)  Fed.  Cas.  No. 
17,€46.  See,  also,  U.  S.  v.  Gould  (D. 
C.  1800)  Fed.  Cas.  No.  15,239;  U.  S. 
v.  Libby  (C.  C.  1846)  Fed.  Cas.  No. 
15,597;  State  ex  rel.  Savary  v.  Caro 
line  (1852)  20  Ala.  19. 

The  restriction  does  not  apply  to  the 


state  governments.  Butler  v.  Hopper 
(C.  C.  1806)  Fed.  Cas.  No.  2,241. 

This  prohibition  did  not  extend  to  leg- 
islation* as  to  slave  trade  carried  on 
extra  territorially  by  citizens  of  the 
United  States,  or  in  vessels  of  the 
United  States,  or  to  such  of  the  states 
as  had  previously  made  enactments 
against  the  introduction  of  slaves  with- 
in their  limits.  (1847)  4  Op.  Atty. 
Gen.  567. 

Effect  as  Including  persons  with  the 
word  "imports."— That  the  importation 
of  persons  is  referred  to  in  this  section 
has  no  effect  to  include  persons  within 
the  word  "imports,"  where  that  word 
is  used  in  section  10  of  this  article. 
New  York  v.  Compagnie  Generale 
Transatlantique  (C.  C.  1882)  10  Fed. 
357,  363,  affirmed  (1882)  2  Sup.  Ct 
87,  107  U.  S.  59,  27  L.  Ed.  383. 

Constitution  as  recognizing  property 
In  slaves.— The  constitution  recognized 
the  right  of  property  in  slaves.  Dred 
Scott  v.  Sandford  (1856)  19  How.  393, 
411,  451,  15  L.  Ed.  691. 

Cited  without  definite  application, 
Pollock  v.  Farmers'  Loan  &  Trust  Co. 
(1895)  15  Sup.  Ct.  673,  679,  157  U.  S. 
429,  39  L.  Ed.  759;  Thomas  v.  U.  S. 
(1904)  24  Sup.  Ct.  305,  306,  192  U.  S. 
363,  48  L.  Ed.  481;  (1907)  26  Op. 
Atty.  Gen.  193. 


*  The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspend- 
ed, unless  when  in  Cases  of  Rebellion  or  Invasion  the  public  Safety  may 
require  it. 

Notes  of  Decision* 


See,  also,  notes  under  f  8,  cL  9,  ante1. 
See,  also,  Comp.  St  §  1279  et  seq., 
and  notes  thereunder. 

Construction  and  effect  of  clause  In 
general.— This  clause  is  not  a  grant 
of  power  to  the  federal  courts,  but  a 
prohibition  against  its  suspension  by 
congress  or  the  executive.  Ex  parte 
Bollman  (1807)  8  U.  S.  (4  Cranch)  75, 
101,  2  L.  Ed.  554;  In  re  Barry  (C.  C. 
1844)  42  Fed.  113;  Ex  parte  Caldwell 
(a  O.  1905)  138  Fed.  487   (reversed 


Carfer  v.  Caldwell  [1906]  26  Sup.  Ct 
264,  200  U.  S.  293,  50  L.  Ed.  488). 

The  provision  restricting  the  denial 
of  the  writ  of  habeas  corpus,  instead 
of  being  a  limitation,  shows  that  con- 
gress has  the  power  to  deny  that  writ 
The  Legal  Tender  Cases  (1870)  12 
Wall.  457,  534,  20  L.  Ed.  287. 

This  clause  has  no  relation  to  crimes 
committed  without  the  jurisdiction  of 
the  United  States  against  the  laws  of 
a   foreign   country.     Neely   v.    Henkel 
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(1901)  21  Sup.  Ct  802,  807,  180  U. 
S.  109,  45  It  Ed.  448. 

This  clause  is  one  to  which  congress 
cannot  give  complete  effect,  except 
through  the  federal  tribunals.  King  v. 
McLean  Asylum  of  the  Massachusetts 
General  Hospital  (1894)  64  Fed.  331, 
342,  12  C.  C.  A.  145. 

This  clause  delegates  to  congress 
power  to  suspend  the  writ.  Warren  v. 
Paul  (1864)  22  Ind.  276. 

Nature  of  writ  or  privilege  thereof ^ 

The  writ  of  habeas  corpus,  as  authoris- 
ed by  the  constitution,  is  the  preroga- 
tive writ  known  to  the  common  law  to 
obtain  the  liberation  of  those  who  may 
be  imprisoned  without  sufficient  cause, 
and  is  in  the  nature  of  a  writ  of  error 
to  examine  the  legality  of  the  commit- 
ment. Ex  parte  Watkins  (1830)  3 
Pet.  193,  201,  7  L.  Ed.  650. 

Writ  of  habeas  corpus  as  suit,  see 
Holmes  v.  Jennison  (1840)  14  Pet.  540, 
562,  10  L.  Ed.  579. 

The  privilege  of  the  writ  of*  habeas 
corpus  is  secured  to  every  citizen  by  the 
national  and  state  constitutions,  and 
can  only  be  suspended  or  withheld  in 
case  of  rebellion  or  invasion,  when  the 
public  safety  may  require  it.  In  re 
Collier  (1858)  6  Ohio  St.  55. 

Application  to  aliens.— The  guaranty 
of  the  privilege  of  habeas  corpus  is  not 
violated  by  Act  Feb.  20,  1907,  5  3,  for 
deportation  of  aliens  for  practicing 
prostitution  within  three  years  after 
entry,  though  findings  of  fact  of  De- 
partment of  Commerce  and  Labor  are 
made  conclusive.  Zakonaite  v.  Wolf 
(1912)  33  S.  Ct  31,  226  U.  S.  272,  57 
L.  Ed.  218. 

The  decisions  of  executive  officers  on 
questions  of  law  are  not  conclusive  on 
the  courts,  which  have  the  power  to 
grant  relief  by  habeas  corpus  to  an  in- 
dividual aggrieved  by  an  erroneous  de- 
cision of  a  legal  question  by  a  depart- 
ment officer.  Da  vies  v.  Manolis  (1910) 
179  Fed.  818,  103  C.  C.  A.  310. 

Fugitive  slaves.— Fugitive  Slave  Act 
Sept.  18,  1850,  c.  60,  is  not  in  con- 
flict with  the  provisions  of  the  consti- 
tution in  relation  to  the  writ  of  habeas 
corpus.    (1850)  5  Op.  Atty.  Gen.  254. 

Suspension  of  writ  In  general.— The 

power  to  suspend  refers  only  to  the 
writ  ad  subjiciendum,  when  a  person 
stands  committed  or  detained  as  a  pris- 
oner for  a  crime  within  St.  31  Cas.  II, 
c.  2,  and  does  not  include  the  other 
writs.  Ex  parte  Bollman  (1807)  8 
U.  S.  (4  Cranch)  93,  2  L.  Ed.  554. 
(1861)  10  Op.  Atty.  Gen.  74,  88;  In 
re  Cain  (1864)  60  N.  C.  (2  Winst  142) 
525. 

The  suspension  of  the  privilege  of  the 
writ  of  habeas  corpus  by  the  act  of 
March  3,  1863,  does  not  suspend  the 
writ  itself,  which  issues  as  of  course; 
and  on  the  return  made  to  it  the  court 
decides  whether  the  applicant  is  denied 
the  right  of  proceeding  any  further 
with  it.     Ex  parte  Milligan  (1866)  71 
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U.  S.  (4  Wall)  2,  131,  18  L.  Ed.  281. 

Where  a  military  officer,  under  direc- 
tion of  the  president,  unlawfully  as- 
sumed to  suspend  the  writ  of  habeas 
corpus,  a  power  not  within  the  author- 
ity of  the  president,  but  exclusively  be- 
longing to  congress,  and  disregarded  the 
mandate  of  the  court  on  habeas  corpus, 
the  record  of  the  proceedings  and  the 
opinion  of  the  court  were  submitted  to 
the  president,  in  order  that  he,  pursu- 
ant to  his  duty  to  take  care  that  the 
laws  may  be  faithfully  executed,  may 
determine  what  measures  he  would  take 
to  cause  the  civil  process  of  the  United 
States  to  be  respected  and  enforced. 
Ex  parte  Merryman  (C.  C.  1861)  Fed. 
Cas.  No.  9,487. 

The  two  orders  issued  by  the  war 
department  August  8,  1862,  one  "to 
prevent  the  evasion  of  military  duty, 
and  for  the  suppression  of  disloyal 
practices,"  and  the  other  "authorising 
the  arrest  of  persons  discouraging  en- 
listments," were  issued  in  violation  of 
this  clause.  Ex  parte  Field  (C.  C. 
1862)  Fed.  Cas.  No.  4,761. 

It  seems  that  an  act  suspending  the 
writ  of  habeas  corpus  is  itself  a  pro- 
tection to  officers  making  arrests  there- 
under, as  against  any  action  by  the 
party  arrested.  McCall  v.  McDowell 
(C.  C.  1867)  Fed.  Cas.  No.  8,673. 

Neither  the  president  nor  the  con- 
gress of  the  United  States  can  suspend 
the  issue  of  the  writ  of  habeas  corpus 
by  a  state  court.  Griffin  v.  Wilcox 
(1863)  21  Ind.  370.  But  see  BagnaU 
▼.  Ableman  (1855)  4  Wis.  163,  declar- 
ing that  "the  state  governments  have, 
in  their  sovereign  capacity,  full  author- 
ity of  the  writ  of  habeas  corpus,  and 
that  the  federal  government  is  inhibited 
from  suspending  its  privileges,  except 
in  case  of  rebellion  or  invasion.  This 
power  (to  suspend  the  writ)  was  nec- 
essary to  be  vested  in  congress,  because 
in  such  cases  it  might  become  essential 
to  the  preservation  of  the  United  States 
government,  or  that  of  a  state  -or 
states."  And  see  In  re  Booth  (1854) 
3  Wis.  157. 

A  soldier  illegally  enlisted,  and  not 
charged  with  any  offense  against  the 
government,  cannot  be  held  against  a 
writ  of  habeas  corpus,  under  the  pro- 
visions of  Act  March  3,  1863,  suspend- 
ing that  writ  in  certain  cases.  People 
v.  Gaul  (N.  X.  1865)  44  Barb.  98. 

The  language  of  the  act  of  congress 
suspending  the  writ  of  habeas  corpus 
applies  to  the  case  of  a  person  detain- 
ed by  the  military  authorities  as  a  vol- 
unteer in  the  service  of  the  United 
States.  In  re  Oliver  (1864)  17  Wis. 
681.       ( 

Power  of  oongress  as  exclusive.— .The 

power  of  suspending  the  writ  of  habeas 
corpus,  under  this  clause,  is  a  legisla- 
tive power,  and  is  vested  exclusively  in  • 
congress;  and  the  president  has  no 
power  to  suspend  the  privilege  of  the 
writ  of  habeas  corpus.  Ex  parte  Mer- 
ryman (O.  0. 1861)  Fed.  Cas.  No.  9,487 1 
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McCall  v.  McDowell  (C.  C.  1867)  Fed. 
Gas.  No.  8,673;  Ex  parte  Benedict 
(D.  C.  1862)  Fed.  Cas.  No.  1,292; 
(1857)  8  Op.  Atty.  Gen.  365;  In  re 
Kemp  (1863)  16  Wis.  359.  CONTRA, 
<1861)  10  Op.  Atty.  Gen.  74,  89;  In 
re  Dugan  (1865)  6  D.  C.  131. 

Congress  is  the  exclusive  judge  of 
"when,  in  cases  of  rebellion  or  inva- 
sion," the  public  service  requires  sus- 
pension of  habeas  corpus.  It  may  sus- 
pend it  generally,  or  in  particular  cases, 
or  may  commit  the  matter,  within 
proper  limits,  to  the  judgment  of  the 
president.  McCall  v.  McDowell  (C.  C. 
1867)  Fed.  Cas.  No.  8,673. 

The  proclamation  of  September  24, 
1862,  so  far  as  it  attempts  to  suspend 
the  writ  is  void  as  not  authorized  by 
congress.    Id. 

See,  also,  Wright  v.  Johnson  (1844)  5 
Ark.  (5  Pike)  687. 

Establishment  of  peace.— Where  the 
return  to  a  writ  of  habeas  corpus,  is- 
sued to  the  officer  commanding  the 
military  department  of  the  East,  em- 
bracing New  York,  stated  that  the  re- 
lator was  charged  with  the  offense  of 
arson  in  the  nighttime  in  the  city  of 
New  York,  in  November,  1864,  and  also 
with  being  at  that  time  within  the  Fed- 
eral lines  as  a  spy,  he  being  at  the  time 
an  officer  in  the  Confederate  army,  but 
disguising  his  rank  and  character  in  the 
dreBS  of  a  citizen,  it  was  held  that  the 
restoration  of  peace  absolved  all  offens- 
es committed  by  the  public  enemy  dur- 
ing the  existence  of  the  war,  that  the 
prisoner  could  not  therefore  now  be 
lawfully  arraigned  before  a  military 
tribunal  for  the  offense  of  being  a  spy, 
and  that,  as  the  president's  proclama- 
tion restoring  the  writ  of  habeas  cor- 
pus proved  the  establishment  of  peace, 
the  prisoner  must  be  delivered  into  the 
custody  of  the  civil  authorities.  In  re 
Martin  (N.  Y.  1865)  45  Barb.  142,  31 
How.  Prac.  228. 

Appeal  or  review  In  habeas  corpus 
proceedings.— This  provision  against 
suspension  of  the  writ  applies  to  the 
absolute  denial  of  the  writ  only,  and 
has  no  reference  to  the  delay  involved 
in  a  review  by  a  higher  court  of  the 
judgment  of  a  lower  one  upon  the  writ. 
Macready  v.  Wilcox  (1866)  33  Conn. 
321. 

Code  Civ.  Proc.  N.  Y.  f  2058,  author- 
izing appeals  in  habeas  corpus  proceed- 
ings, held  not  in  violation  of  this  clause, 
as  a  suspension  of  the  right  to  such 
writ  People  ex  rel.  Hubert  v.  Kaiser 
(1912)  135  N.  Y.  S.  274,  150  App.  Div. 
541,  order  affirmed  (1912)  99  N.  E.  195, 
206  N.  Y.  46. 

Authority  of  presidents See,  also, 
Botes,  ante. 

A  writ  of  habeas  corpus  was  issued 
just  prior  to  the  suspension  of  such 
writ  as  a  military  necessity  by  the 
president,  and  the  marshal  was  directed 
by  the  president  not  to  execute  the 
same.    The  court  unanimously  protest- 


ed against  the  action  of  the  military 
authorities.  U.  S.  v.  Porter  (C.  O. 
1861)  Fed.  Cas.  No.  16,074a. 

The  president  had  authority  to  issue 
his  proclamation  of  September  24, 1862, 
proclaiming  martial  law  and  the  suspen- 
sion of  the  writ  of  habeas  corpus  in  the 
case  of  military  arrests.  Ex  parte  Field 
(C.  C.  1862)  Fed.  Cas.  No.  4,701. 

An  arbitrary  arrest  of  a  civilian  by 
the  commander  of  a  department,  of  his 
own  will  and  judgment,  as  necessary  to 
preserve  the  peace,  is  not  justified  by 
the  act  of  March  3,  1863,  authorizing 
the  president  to  suspend  the  writ  of 
habeas  corpus,  as  specified,  and  the 
president's  proclamation  thereunder  of 
September  15,  1863;  nor  by  the  act  of 
May  11, 1866.  McCall  v.  McDowell  (C. 
C.  1867)  Fed.  Cas.  No.  8,673. 

The  proclamation  of  the  president  of 
September  15,  1863,  suspending  the 
privilege  of  the  writ,  was  authorized  by 
Act  March  3,  1863,  and  suspended  all 
proceedings  pending  upon  writs  served 
prior  to  its  date.  In  re  Dunn  (D.  C. 
1863)  Fed.  Cas.  No.  4,171;  In  re  Fa- 
gan  (D.  C.  1863)  Fed.  Cas.  No.  4,604. 

Act  March  3,  1863,  providing  "that 
during  the  present  Rebellion  the  pres- 
ident of  the  United  States,  whenever  in 
his  judgment  the  public  safety  may  re- 
quire it,  is  authorized  to  suspend  the 
privilege  of  the  writ  of  habeas  corpus 
in  any  case  throughout  the  United 
States  or  any  part  thereof/*  etc.,  was 
an  expression  of  the  legislative  judg- 
ment that  the  time  had  already  arrived 
when  the  public  safety  required  the 
legislature  to  provide  for  a  suspension, 
and  provided  for  such  suspension  to 
take  effect  according  to  the  judgment 
of  the  president,  whether  the  authority 
conferred  should  be  exercised  in  partic- 
ular cases  or  not,  though  the  act  pro- 
fesses to  confer  on  the  president  the 
authority  to  suspend  the  privilege  of 
the  writ  whenever,  in  his  judgment,  the 
public  safety  should  require  it  during 
snch  Rebellion;  and  there  was,  there- 
fore, a  valid  suspension  of  the  writ  on 
the  proclamation  of  the  president,  Sep- 
tember 15,  1863.  In  re  Oliver  (1864) 
17  Wis.  681. 

Refusal   of   military  officer  to  obey 

writ.— The  court  refused  to  take  further 
action  where  a  military  officer  made 
return  to  the  writ  that  he  declined  to 
obey  it  at  the  present  time  under  or- 
ders from  his  superior,  which  were  pro- 
duced in  court  Ex  parte  McQuillon  (D. 
C.  1861)  Fed.  Cas.  No.  8,924. 

Jurisdiction  of  courts.— See,  also, 
Comp.  St.  §  1279  et  seq.t  and  notes 
thereunder. 

Appellate  .jurisdiction  by  habeas  cor- 
pus defined.  Ex  parte  Bollman  (1807) 
8  U.  S.  (4  Cranch)  75,  100,  2  L.  Ed. 
554;  In  re  Terger  (1868)  8  Wall  85, 
95,  19  L.  Ed.  332;  Ex  parte  Parks 
(1876)  93  U.  S.  18,  21,  23  L.  Ed.  787. 

Although  it  is  made  the  duty  of  the 
secretary  of  war  to  discharge  any  per- 
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son  illegally  enlisted  as  a  soldier,  that 
delegation  of  power  to  the  secretary  of 
war  does  not  deprive  the  courts  of  their 
power,  prescribed  by  the  constitution, 
to  discharge  under  writ  of  habeas  cor- 
pus. U.  S.  v.  Hanchett  (C.  0.  1883)  18 
Fed.  26. 

This  clause  is  not  a  grant  of  power  to 
the  federal  courts,  but  a  prohibition 
against  its  suspension  by  congress  or 
the  executive.  Ex  parte  Caldwell  (0. 
C.  1905)  138  Fed.  487,  order  reversed 
Carfer  v.  Caldwell  (1006)  26  S.  Ct 
264,  200  U.  S.  203,  50  L.  Ed.  48a  See, 
also,  Ex  parte  Bollman  (1807)  8  U.  S. 
(4  Cranch)  75,  101,  2  L.  Ed.  554. 

The  suspension  of  the  writ  of  habeas 
corpus  under  the  constitution  in  times 
of  rebelli6n  does  not  confer  on  a  state 
court  power  to  enjoin  against  an  arrest. 
Kneedler  v.  Lane  (1863)  45  Pa.  (9 
Wright)  238. 


Cited    without    definite    application, 

Prigg  v.  Pennsylvania  (1842)  41  U.  S. 
(16  Pet)  530,  619,  10  L.  Ed.  1060; 
Ex  parte  Burrus  (1890)  10  Sup.  Ct. 
850,  851,  136  U.  S.  586,  34  L.  Ed. 
1500;  U.  S.  ex  reL  Turner  v.  Wil- 
liams (1004)  24  Sup.  Ct  710,  724, 
104  U.  S.  270,  48  L.  Ed.  070;  Fisher 
v.  Baker  (1006)  27  Sup.  Ct  135,  203 
U.  S.  174,  51  L.  Ed.  142,  7  Ann.  Cas. 
1018;  Ex  parte  Moran  (1006)  144 
Fed.  504,  75^3.  C.  A.  306;  Nelson  ▼. 
U.  S.  (C.  C.  1887)  30  Fed.  112,  115 
(affirming  [D.  C.  1886]  20  Fed.  202); 
Ex  parte  Wood  (C.  C.  1007)  155  Fed. 
100  (affirmed  [1008]  28  Sup.  Ct  472, 
200  U.  S.  205,  52  L.  Ed.  747);  In 
re  Keeler  (D.  C.  1843)  Fed.  Cas.  No. 
7,637;  Ex  parte  Fong  Yim  (D.  C. 
1005)  134  Fed.  938. 
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Notes  of  Decision* 


1. 

2. 

8. 
4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
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15. 
16. 
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Construction  and  effect  of  clause  in 
general. 

Congress  and  the  states  as  equally  pro- 
hibited. 

BUI  of  attainder. 

Change  of  law  as  to  grand  jury. 

Changing  place  of  trial. 

Addition  of  penalties  for  desertion. 

Commerce  law  In  general. 

Anti-trust  law. 

Admission  and  exclusion  of  aliens. 

Naturalization  laws. 

Postal  laws. 

Revenue  laws. 

Laws  relating  to  the  practice  of  law 
and  medicine. 

Blacklisting  statute. 

Law  as  to  sale  of  liquor  in  Alaska. 

Treaties. 

Retrospective  or  retroactive  laws  In 
general 

— -    Civil  remedies  and  procedure. 

Conclusiveness  of  decisions  of  federal 
courts. 


See,  also,  notes  under  Art  1,  §  10,  cl. 
1,  post 

I.  Construction  and  effect  of  olause 
In  general.— This  clause  applies  solely 
to  the  federal  government  Barron, 
Use  of  Tiernan,  v.  Baltimore  (1833) 
7  Pet.  243,  248,  8  L.  Ed.  672. 

This  clause  has  no  relation  to  crimes 
committed  without  the  jurisdiction  of 
the  United  States  against  the  laws 
of  a  foreign  country.  Neely  v.  Henkel 
(1901)  21  Sup.  Ct.  302,  307,  180  U. 
S.  109,  45  L.  Ed.  448,  affirming  judg- 
ment In  re  Neely  (C.  C.  1900)  103 
Fed.  631;  Neely  v.  Henkel  (1901)  21 
Sup.  Ct.  308,  180  U.  S.  126,  45  L.  Ed. 
457  (affirming  judgment  [C.  C.  1900] 
103  Fed.  626). 

This  prohibition  goes  to  the  compe- 
tency of  congress  to  pass  a  bill  of  at- 
tainder or  ex  post  facto  law,  and  lim- 
its the  power  of  congress  in  legislating 
for  territory  acquired  by  the  United 
States,  such  as  Porto  Rico,  as  well  as 
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in  legislating  for  the  states.  Downes 
v.  Bidwell  (1901)  21  Sup.  Ct  770,  783, 
182  U.  S.  244,  45  L.  Ed.  1088. 

2.  Congress  and  the  states  as  equally 
prohibited.— Congress  and  the  states 
equally  are  prohibited  from  passing  any 
bill  of  attainder  or  ex  post  facto  law. 
Legal  Tender  Cases  (1884)  4  Sup.  Ct 
122,  129,  101  U.  S.  421,  28  L.  Ed.  204. 

3.  Bill  of  attainder.— Act  Jan.  24, 
1865,  c.  20,  15  Stat  424,  providing  that 
after  its  passage  no  person  should  be 
admitted  to  the  bar  of  the  supreme 
court  of  the  United  States,  or,  after  a 
specified  day,  to  the  bar  of  any  circuit 
or  district  court,  or  of  the  court  of 
claims,  as  an  attorney  or  counselor, 
without  having  first  taken  the  oath  pre- 
scribed in  Act  July  2,  1862,  declaring 
that  the  deponent  has  never  voluntarily 
borne  arms  against  the  United  States, 
since  he  has  been  a  citizen  thereof; 
that  he  has  not  given  aid,  etc,  to  per- 
sons engaged  in  armed  hostility  there- 
to; or  sought  to  exercise  any  office  in 
hostility  thereto,  or  yielded  a  voluntary 
support  to  any  pretended  government 
within  and  hostile  to  the  United  States, 
etc.,— is  within  the  prohibition  against 
bills  of  attainder.  Ex  parte  Garland 
(1866)  71  U.  S.  (4  Wall.)  333,  32  How. 
Prac.  241,  18  L.  Ed.  366;  In  re  Short- 
er (D.  C.  1865)  Fed.  Cas.  No.  12811; 
Ex  parte  Law  (D.  O.  1866)  Fed.  Cas. 
No.  8126. 

Bills  of  pains  and  penalties,  inflicting 
a  punishment  less  than  death,  are 
bills  of  attainder.  Cummings  v.  Mis- 
souri (1866)  71  U.  S.  (4  WalL)  277, 
18  L.  Ed.  356. 

Act  Jan.  24,  1865,  providing  that  no 
person  shall  be  admitted  as  an  at- 
torney to  the  bar  of  the  Supreme 
Court,  and  after  March  4,  1865,  to  the 
bar  of  any  United  States  court,  or  be 
allowed   to   appear   by  virtue  of  any 
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previous  admission,  unless  he  shall  have 
first  taken  the  oath  prescribed  by  Act 
July  2,  1862,  that  he  has  never  vol- 
untarily borne  arms  against  the  United 
States,  nor  given  aid  to  its  enemies,  is 
within  the  constitutional  inhibition 
against  the  passage  of  bills  of  at- 
tainder. Ex  parte  Garland  (1866)  4 
Wall.  388,  377,  18  L.  Ed.  866. 

A  bill  of  attainder  may  affect  the  life 
of  an  individual,  or  may  confiscate  his 
property,  or  m&f  do  both.  In  this 
form  the  power  of  the  legislature  over 
the  lives  and  fortunes  of  individuals  is 
expressly  restrained.  Fletcher  v. 
Peck  (1810)  6  Oranch,  87, 138,  3  L.  Ed. 
162. 

An  act  of  congress  which  undertakes 
to  inflict  the  punishment  of  banishment 
or  exile  from  the  United  States  on  a 
citizen  thereof  because  of  his  race  or 
color  is  within  the  prohibition  of  this 
clause,  as  to  bills  of  attainder.  In  re 
Tung  Sing  Hee  (O.  O.  1888)  36  Fed. 
437. 

A  bill  of  attainder  is  a  special  act, 
which  inflicts  punishment  without  a  ju- 
dicial trial,  and  where  a  punishment  is 
less  than  death,  the  act  is  called  a 
"bill  of  pains  and  penalties,"  and  the 
phrase  "bill  of  attainder"  includes  bills 
of  pains  and  penalties.    Id. 

Act  July  20,  1868,  §  44,  which  de- 
clares a  forfeiture  of  distillery  real  es- 
tate, for  certain  violations  of  the  in- 
ternal revenue  laws,  is  a  regulation  of 
civil  policy,  framed  to  secure  fair  pay- 
ment to  the  United  States  of  taxes  im- 
posed for  the  support  of  the  govern- 
ment, and  does  not  conflict  with  this 
clause  prohibiting  bills  of  attainder. 
It  is  for  congress,  in  the  exercise  of  its 
legislative  powers,  to  determine  what 
measures  may  be  requisite  to  enforce 
the  collection  of  a  tax.  U.  S.  v.  Dis- 
tillery in  West  Front  street  (D.  0. 
1870)   Fed.  Cas.  No.  14,965. 

Act  March  3, 1865,  §  21,  providing  for 
a  forfeiture  of  the  rights  of  citizenship 
in  case  of  persons  deserting  after  the 
passage  of  said  act,  and  persons  who 
have  previously  deserted,  and  fail  to 
return  within  a  specified  time,  is  not 
unconstitutional  as  a  bill  of  attainder, 
for  the  reason  that  it  contemplates  a 
trial  by  a  court-martial  to  enforce  this 
penalty,  together  with  the  other  penal- 
ties for  desertion.  Gotcheus  v.  Math- 
eson  (N.  Y.  1870)  58  Barb.  152,  40 
How.  Prac.  97.  See,  also,  Goetcheus 
v.  Matthewson  (1875)  61  N.  T.  425. 

Ex  post  facto  laws  In  general,— The 

prohibition  against  ex  post  facto  laws 
applies  exclusively  to  penal  or  criminal 
cases.  Galder  v.  Bull  (1798)  3  U.  S. 
(3  Dall.)  386,  1  L.  Ed.  648;  Watson  v. 
Mercer  (1834)  33  U.  S.  (8  Pet.)  88,  8 
L.  Ed.  876;  Carpenter  v.  Pennsylvania 
(1854)  58  U.  S.  (17  How.)  456,  15  L. 
Ed.  127;  Locke  v.  City  of  New  Orleans 
(1866)  71  U.  S.  (4  WalL)  172,  18  L. 
Ed.  334;  Minge  v.  Gilmour  (C.  C.  1798) 
Fed.  Cas.  No.  9,631;  Evans  v.  Robin- 
son (C.  a  1813)  Fed.  Cas.  No.  4,571; 


Albee  v.  May  (C.  O.  1834)  Fed.  Cas. 
No.  134;  Schneck  v.  Peay  (C.  C.  1868) 
Fed.  Cas.  No.  12,450;  Schenck  v.  Peay 
(C.  C.  1869)  Fed.  Cas.  No.  12,451; 
Minge  v.  Gilmour  (C.  C.  1798)  Fed. 
Cas.  No.  9,631;  Evans  v.  Robinson  (C. 
C.  1813)  Fed.  Cas.  No.  4,571;  De  Pass 
▼.  Bidwell  (C.  C.  1900)  124  Fed.  615. 

An  ex  post  facto  law  is  one  which 
imposes  a  punishment  for  an  act  which 
was  not  punishable  when  it  was  com- 
mitted, or  imposes  additional  punish- 
ment, or  changes  the  rules  of  evidence, 
by  which  less  or  different  testimony  is 
sufficient  to  convict.  Cummings  v.  Mis- 
souri (1866)  4  Wall.  277,  325,  18  L. 
Ed.  356;  Burgess  v.  Salmon  (1878)  97 
U.  S.  381,  24  L.  Ed.  1104;  Kring  v. 
Missouri  (1883)  107  U.  S.  221,  2  Sup. 
Ct  443,  27  L.  Ed.  506,  16  Cent  Law 
J.  308,  4  Cr.  Law  Mag.  550;  Calder  v. 
Bull  (1898)  3  U.  S.  (3  Dall.)  386,  1  L. 
Ed.  648;  U.  S.  v.  Hall  (C.  C.  1809) 
Fed.  Cas.  No.  15,285. 

Act  Jan.  24,  1865,  c.  20,  15  Stat.  424, 
providing  that  no  person  should  be  al- 
lowed to  practice  in  the  federal  courts, 
by  reason  of  any  previous  admission 
thereto,  without  having  first  taken  an 
oath  that  he  had  never  borne  arms 
against  the  United  States,  aided  its 
armed  enemies,  supported  any  pretend- 
ed authority  hostile  thereto,  nor  sought 
or  exercised  any  office  under  such  hos- 
tile authority.  Held,  that  the  act  is  ex 
post  facto  and  void.  Ex  parte  Gar- 
land (1866)  71  U.  S.  (4  Wall.)  333,  18 
L.  Ed.  366;  Id.  (N.  Y.  1867)  32  How. 
Pr.  241;  In  re  Baxter  (C.  C.  1866) 
Fed.  Cas.  No.  1,118. 

The  prohibition  against  the  passage 
of  ex  post  facto  laws  cannot  be  evaded 
by  giving  a  civil  form  to  that  which  is, 
in  substance,  criminal,  Cummings  v. 
Missouri  (1866)  71  U.  S.  (4  Wall.) 
277,  18  L.  Ed.  356. 

A  statute  which  merely  enlarges  the 
class  of  persons  who  may  be  competent 
to  testify  is  not  ex  post  facto  in  its  ap- 
plication to  offenses  previously  com- 
mitted. Hopt  v.  Utah  (1884)  110  U.  S. 
574,  589,  4  Sup.  Ct  202,  28  L.  Ed.  262. 

Comp.  St.  (  3450,  disenfranchising 
bigamists  and  polygamists,  held  not  ex 
post  facto  law.  Murphy  v.  Ramsey 
(1885)  114  U.  S.  15,  42,  5  Sup.  Ct  747, 
29  L.  Ed.  47. 

The  provision  in  the  constitution  of 
Utah  for  the  trial  of  criminal  cases  not 
capital  by  a  jury  of  eight  persons  is 
ex  post  facto  in  its  application  to  fel- 
onies committed  before  the  territory 
became  a  state.  Thompson  v.  Utah 
(1898)  170  U.  S.  343,  355,  18  Sup.  Ct 
620,  42  L.  Ed.  1061. 

A  defense  to  a  forfeiture  granted  by 
a  subsequent  law  must  be  taken  sub- 
ject to  the  terms  and  conditions  impos- 
ed by  such  law.  U.  S.  v.  Hall  (C.  C. 
1809)  Fed.  Cas.  No.  15,285. 

The  right  of  an  attorney  to  practice 
his  profession  is  his  property,  and  an 
act  (Jan.  24,  1865)  declaring  a  forfei- 
ture of  such  property  for  offenses  not 
so  punishable  when  committed   is   ex 
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post  facto  and  void.    In  re  Baxter  (0. 
C.  1866)  Fed.  Cas.  No.  1,118. 

Act  March  2,  1867  (14  Stat.  432) , 
which  provided  that  all  acts  and  orders 
of  the  president,  or  acts  done  by  his 
authority  respecting  martial  law,  or  the 
arrest,  imprisonment,  and  trial  of  per- 
sons charged  with  participation  in  the 
Rebellion,  and  all  proceedings  and  acts 
done  or  had  by  courts-martial,  or  ar- 
rests and  imprisonments  made  in  the 
premises  by  any  person  made  as  afore- 
said, are  hereby  approved  and  made 
valid,  was  unconstitutional,  as  ex  post 
facto,  so  far  aa  it  validated  an  impris- 
onment of  one  illegally  imprisoned  be- 
cause tried  by  and  held  under  the  sen- 
tence of  a  court  which  had  no  juris- 
diction. In  re  Murphy  (G.  G.  1867) 
Fed.  Gas.  No.  9,947.  So  far  as  the  act 
protected  from  civil  process  persons 
striving,  under  executive  orders,  to 
suppress  the  Rebellion,  it  was  valid. 
Id. 

The  provision  Bankrupt  Act  1867  (14 
Stat.  539)  |  44,  which  provides  punish- 
ment for  the  fraudulent  disposition  of 
goods  of  a  debtor  obtained  on  credit 
and  unpaid  for,  made  within  three 
months  before  commencement  of  bank- 
ruptcy proceedings  held  not  an  ex  post 
facto  law.  U.  S.  v.  Pusey  (O.  C.  1872) 
Fed.  Cas.  No.  16,098. 

An  ex  post  facto  law  is  one  which  in 
its  operation  makes  that  criminal  or 
penal  which  was  not  so  at  the  time 
when  the  act  was  performed,  or  which 
increases  the  punishment,  or  which,  in 
relation  to  the  offense  or  its  conse- 
quences, alters  the  situation  of  the  par- 
ty to  his  disadvantage.  U.  S.  v.  Hall 
(O.  C.  1809)  Fed.  Cas.  No.  15,285. 

Where  there  is  no  tribunal  competent 
at  the  time  of  its  commission  to  punish 
an  offense,  jurisdiction  thereof  cannot 
afterwards  be  conferred.  U.  S.  v. 
Starr  (C.  O.  1846)  Fed.  Cas.  No. 
16,379. 

This  clause  and  section  10,  providing 
that  no  state  shall  pass  any  ex  post 
facto  law,  apply,  not  merely  to  crim- 
inal laws,  but  to  cases  for  the  recov- 
ery of  penalties  and  forfeitures.  U.  S. 
v.  Hughes  (D.  C.  1875)  Fed.  Cas.  No. 
15,416. 

In  order  to  render  legislation  uncon- 
stitutional as  ex  post  facto,  it  is  not 
necessary  to  show  that  it  must  be 
detrimental  to  all  persons  charged 
with  offenses;  it  is  sufficient  that  tt 
materially  alters  their  condition  in  a 
manner  which  may  be  detrimental  to 
some.  In  re  Murphy  (O.  C.  1898)  87 
Fed.  549. 

"An  ex  post  facto  law  is  one  which 
renders  an  act  punishable  in  a  man- 
ner in  which  it  was  not  punishable 
when  it  was  committed,"  and  hence,  if 
no  punishment  was  provided  when  the 
crime  was  committed,  none  can  be  im- 
posed by  subsequent  legislation;  the 
punishment  can  be  lessened,  but  never 
increased,  as  against  any  one  for  a 
crime  already  committed.  Iowa  T. 
Jones  (D.  C.  1904)  128  Fed.  626. 
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Laws  which  only  reorganize  or  other- 
wise modify  the  judicial  tribunals  of 
the  United  States  are  not  ex  post  facto 
laws  within  the  scope  of  the  prohibi- 
tory clause  of  the  constitution.  (1853) 
6  Op.  Atty.  Gen.  103. 

A  judgment  of  conviction  in  a  crim- 
inal prosecution  based  upon  the  admis- 
sion of  evidence  in  violation  of  a  stat- 
ute providing  that  such  evidence  shall 
not  be  admitted  in  such  a  proceeding 
will  be  reversed  on  an  appeal  by  the 
accused,  although  the  statute  is  repeal- 
ed pending  the  appeal.  Whether  the 
repealing  act  is  an  ex  post  facto  law 
is  not  before  the  court  Frisby  v.  U. 
S.  (1910)  35  App.  D.  C.  513. 

A  statute  is  ex  post  facto,  which  by 
its  necessary  operation  and  in  relation 
to  the  offense  or  its  consequences  al- 
ters the  situation  of  the  accused  to  his 
disadvantage.  Frisby  v.  U.  S.  (1912) 
38  App.  D.  C.  22,  37  L.  R.  A.  (N.  S.)96L 

Any  additional  or  increased  penalty 
provided  for  a  crime  after  its  commis- 
sion is  ex  post  facto.  La  Porte  v. 
State  (Ariz.  1913)  132  P.  563. 

Act  1st  Assem.  Okl.  T.  §  1,  con- 
tinuing in  force  the  Nebraska  Criminal 
Code,  held  not  an  ex  post  facto  law  as 
to  offenses  theretofore  committed,  but 
not  prosecuted.  Ex  parte  Larkin  (1891) 
1  Old.  53,  25  Pac.  745,  11  L.  R.  A. 
418. 

While  one  convicted  of  crime  cannot 
complain  of  a  change  in  the  penalty  by 
amendment  of  the  statute,  if  it  reduces 
the  penalty,  an  amendment  increasing 
the  penalty  is  an  ex  post  facto  law. 
State  v.  Smith  (Or.  1910)  107  P.  980. 

4.  Change  of  law  as  to  grand  Jury.— 

The  statute  governing  procedure  in 
the  federal  courts  in  the  states  and 
fixing  the  number  of  members  which 
shall  compose  a  grand  jury  at  not  less 
than  16  nor  more  than  23,  and  requir- 
ing the  concurrence  of  12  in  an  indict- 
ment, is  not  invalid  as  an  ex  post  facto 
law  as  applied  to  an  offense  commit- 
ted in  the  territory  of  Oklahoma  for 
which  an  indictment  was  found  after 
the  admission  of  the  state  by  a  grand 
jury  of  19,  although  under  the  terri- 
torial law  the  number  was  fixed  at  not 
less  than  12  nor  more  than  16,  and  12 
were  required  to  concur  to  return  an 
indictment  Hallock  v.  U.  S.  (1911) 
185  Fed.  417,  107  O.  O.  A.  487,  writ 
of  certiorari  denied  (1911)  31  S.  Ct 
717,  220  U.  S.  613,  55  L.  Ed.  610. 

An  indictment  by  a  grand  jury  of  21 
members  for  an  offense  committed 
when  the  law  requiring  grand  juries,  to 
be  composed  of  16  persons  was  in  force 
held  invalid  as  a  proceeding  under  an 
ex  post  facto  law.  U.  S.  v.  Haskell 
(D.  C.  1909)  169  Fed.  449. 

Since  Mansf.  Dig.  Ark.  §  3991  (Ind. 
T.  Ann.  St.  1899,  f  2671),  which  ap- 
plied to  Indian  Territory  before  the 
statehood  of  Oklahoma,  required  a 
grand  jury  to  be  composed  of  only  16 
men,  RS.fi  808,  Comp.  St  §  1259, 
providing  that  a  grand  jury  should  con- 
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sist  of  not  less  than  16  nor  more  than 
23  persons,  so  far  as  it  permits  a 
grand  jury  to  consist  of  more  than  16 
persons,  if  applied  to  a  charge  of  crime 
committed  before  statehood,  would  be 
violative  of  this  clause.  U.  S.  v.  Lon- 
don (D.  O.  1009)  176  Fed.  976. 

5.  Changing   plaoa  of  trial.— That  a 

law  changes  the  place  of  trial  does  not 
render  it  ex  post  facto.  Cook  v.  U.  S. 
(1891)  11  Sup.  Ct.  268,  275,  138  U.  S. 
157,  34  L.  Ed.  906. 

The  fact  that  the  organic  act  of  the 
territory  of  Oklahoma  required  crim- 
inal offenses  to  be  tried  in  the  county 
where  committed  does  not  render  the 
provision  of  the  enabling  act  of  the 
state  transferring  jurisdiction  of  of- 
fenses against  the  United  States  to  the 
District  Court  for  the  appropriate  dis- 
trict invalid  as  an  ex  post  facto  law 
with  respect  to  offenses  previously  com- 
mitted, and  such  District  Court  has  ju- 
risdiction to  indict  and  try  a  person 
for  such  an  offense,  although  not  held 
in  the  county  where  it  was  committed. 
Hallock  v.  U.  S.  (1911)  185  Fed.  417, 
107  C.  C.  A.  487,  writ  of  certiorari  de- 
nied (1911)  31  Sup.  Ct  717,  220  U. 
S.  613,  55  L.  Ed.  610. 

6.  Addition  of  penalties  for  desertion. 

—Act  March  3,  1865,  §  21,  providing 
that,  in  addition  to  the  other  penalties 
for  desertion  from  the  military  or 
naval  service  of  the  United  States,  all 
persons  who  have  deserted,  and  fail  to 
return  within  a  specified  time,  and  per- 
sons thereafter  deserting  shall  forfeit 
their  rights  of  citizenship,  is  not  uncon- 
stitutional as  an  ex  post  facto  law. 
Gotcheus  v.  Matheson  (N.  Y.  1870)  58 
Barb.  152,  40  How.  Prac.  97. 

7.  Commerce  law  in  general.— A  rail- 
road company  subject  to  the  interstate 
commerce  laws,  which  paid  rebates  to 
a  shipper  in  1904,  is  subject  to  prose- 
cution therefor  under  the  Elkins  Act 
Feb.  19,  1903,  §  1  (Comp.  St.  §  8597), 
although  the  agreement  therefor  was 
made  before  the  passage  of  such  act. 
Such  agreement  was  unlawful  and  un- 
enforceable under  the  original  inter- 
state commerce  law,  and  the  rebates 
cannot  be  said  to  have  been  "given," 
within  the  Elkins  Act,  until  their  actu- 
al payment;  and,  as  so  construed,  the 
act  as  applied  to  such  a  case  is  not  an 
ex  post  facto  law.  U.  S.  v.  Great 
Northern  R.  Co.  (C.  C.  1907)  157  Fed. 
288. 

A  rule  of  the  Interstate  Commerce 
Commission,  regulating  freight  rates 
and  charges,  cannot  be  regarded  as  re- 
troactive, unless  it  impairs  some  right 
vested  according  to  existing  law.  Hor- 
ton  v.  Tonopah  &  Goldfield  R.  Co.  (D. 
C.  1914)  225  Fed.  406. 

8.  Anti-trust  law.— The  construction 
of  Anti-Trust  Law  July  2,  1890,  as 
applying  to  contracts  or  combinations 
formed  prior  to  its  enactment,  so  as 
to  make  them  illegal  from  the  date  of 
the  act,  does  not  give  it  any  retroactive 
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or  ex  post  facto  character  or  effect. 
U.  S.  v.  Trans-Missouri  Freight  Ass'n 
(1897)  17  Sup.  Ct.  540,  559,  166  U. 
S.  290,  41  L.  Ed.  1007. 

9.  Admission  and  exclusion  of  aliens. 

—The  prohibition  against  ex  post  facto 
laws,  does  not  apply  to  provisions  like 
those  of  Act  Feb.  20,  1907,  |  3,  and 
Amendatory  Act  March  26,  1910,  § 
2,  for  deportation  of  alien  woman  prac- 
ticing prostitution  after  entry  into  the 
United  States.  Bugajewitz  v.  Adams 
(1913)  33  Sup.  Ct.  607,  228  U.  S.  585, 
57    L.    Ed.    978;     Schwartz   v.    Sftime 

(1913)  33  Sup.  Ct  609,  228  U.  S.  592, 
57  L.  Ed.  980. 

The  Chinese  exclusion  act,  providing 
that  it  shall  be  unlawful  for  any  Chi- 
nese laborer  who  shall  at  any  time 
heretofore  have  been  a  resident  within 
the  United  States,  and  who  shall  have 
departed  therefrom,  and  shall  not  have 
returned  before  the  passage  of  this  act, 
to  return  to  the  United  States,  is  not 
unconstitutional,  as  being  an  ex  post 
facto  law,  since  there  is  nothing  in  the 
nature  of  an  offense  in  a  Chinaman's 
departing  from  this  country.  In  re 
Chae  Chan  Ping  (C.  C.  1888)  36  Fed. 
431,  order  affirmed  Chae  Chan  Ping  v. 
U.  S.  (1888)  9  Sup.  Ct  623,  130  U.  S. 
581.  32  L.  Ed.  1068. 

Act  Nov.  3,  1893,  extending  the  time 
for  registration  of  Chinese  laborers  is 
not  ex  post  facto  because  it  excepts 
from  its  provisions  those  who  had  been 
theretofore  convicted  of  felony,  as  the 
deportation  was  only  the  consequence 
of  £.  failure  to  register  under  the 
original  act  (May  5,  1892),  and  had 
no  relation  to  the  felony.  U.  S.  v.  Chew 
Cheong    (D.   C.  1894)    61  Fed.  200. 

Immigration  Act  1907,  amended  by 
Act  March  26,  1910,  eliminating  the 
three-year  limitation  for  deportation, 
held  not  unconstitutional  as  ex  post 
facto.  Ex  parte  Cardonnel  (D.  C. 
1912)  197  Fed.  774. 

10.  Naturalization  laws.— Retrospec- 
tive features  of  Act  June  29,  1906,  c. 
3592,  (  15,  authorizing  impeachment 
of  naturalization  certificates  fraudu- 
lently procured,  do  not  invalidate  that 
section  under  this  clause.  Johannessen 
v.  U.  S.  (1912)  32  Sup.  Ct.  613,  617, 
225  U.  S.  227,  56  L.  Ed.  1066. 

The  naturalization  act  of  1906  (chap- 
ter 3592)  is  not  obnoxious  as  an  ex 
post  facto  act.  U.  S.  v.  Mansour  (I). 
C.  1908)  170  Fed.  671. 

11.  Postal  laws.  — Pen.  Code  (Act 
March  4,  1909)  $  211  (Comp.  St  5 
10381),  making  it  an  offense  to  mail  ob- 
scene and  filthy  matter,  is  not  unconsti- 
tutional as  an  ex  post  fncto  law.  Tvo- 
mies  Pub.  Co.  v.  U.  S.  (1914)  211  Fed. 
385,  128  C.  O.  A.  47;   Coomer  v.  U.  S. 

(1914)  213  Fed.  1,  129  C.  C.  A.  617. 

12.  Revenue  laws.— Act  March  3, 
1875,  provides  for  an  increase  in  the 
revenue  tax  on  tobacco,  and  prescribes 
a  penalty  against  any  person  who  re- 
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moves  tobacco  from  his  manufactory 
without  the  proper  stamp  being  affixed 
and  canceled.  Held,  that  the  increase 
of  tax  did  not  apply  to  tobacco  stamped, 
sold,  and  removed  before  the  passage 
of  the  act,  even  as  to  the  civil  lia- 
bility for  the  excess  of  the  tax,  since 
the  ex  post  facto  effect  of  the  law  can- 
not be  evaded  by  giving  a  civil  form 
to  that  which  is  essentially  criminal. 
Burgess  v.  Salmon  (1878)  97  U.  S.  381, 
24  L.  Ed.  1104. 

Congress  may  declare  a  forfeiture  for 
nonpayment  of  taxes  that  will  take  ef- 
fect ipso  jure.  Schenck  v.  Peay  (C.  C. 
1869)  Fed.  Cas.  No.  12,451. 

The  clause  within  the  act  of  1862 
creating  a  penalty  for  nonpayment  of 
the  direct  tax  is  not  unconstitutional, 
or  an  ex  post  facto  law.  Sharpleiph 
v.  Surdam  (C.  C.  1876)  Fed.  Cas.  No. 
12,711. 

Act  June  22,  1874,  §  5,  requiring 
the  production  by  defendants  or  claim- 
ants of  all  books,  papers,  etc.,  in  pro- 
ceedings under  the  revenue  laws  other 
than  criminal,  that  will  tend  to  prove 
allegations  made  by  the  United  States, 
is  not  unconstitutional,  as  being  an  ex 
post  facto  law,  where  it  is  applied  in 
a  case  expressly  limited  to  books,  pa- 
pers, etc.,  relating  to  their  business 
since  the  passage  of  the  act.  U.  S.  v. 
Distillery  No.  Twenty-Eight  (D.  C. 
1875)  Fed.  Cas.  No.  14,966. 

Act  June  22,  1874  (18  Stat.  178), 
which  provides  that  in  all  suits  and 
proceedings  other  than  criminal  aris- 
ing under  the  revenue  laws  the  court 
may  require  the  defendant  to  produce 
any  books  and  papers  which  may  tend 
to  prove  any  allegation  made  by  the 
government,  and  which  provides  that, 
if  the  booVs  or  papers  are  not  produced, 
the  allegations  contained  in  the  decla- 
ration shall  be  taken  as  confessed,  is 
an  ex  post  facto  law,  and  therefore 
unconstitutional,  so  far  as  it  applies 
to  suits  for  a  penalty  or  forfeiture. 
TJ.  S.  v.  Hughes  (D.  C.  1875)  Fed.  Cas. 
No.  15,416. 

13.  Laws  relating  to  the  practloe  of 
law  and  medicine.— Act  Jan.  24,  1865, 
providing  that  no  person  shall  be  ad- 
mitted as  an  attorney  to  the  bar  of 
the  Supreme  Court,  and  after  March 
4,  1865,  to  the  bar  of  any  United  States 
court,  or  be  allowed  to  appear  by  virtue 
of  any  previous  admission,  unless  he 
shall  have  first  taken  the  oath  prescrib- 
ed by  Act  July  2,  1862,  that  he  has 
never  voluntarily  borne  arms  against 
the  United  States,  nor  given  aid  to 
its  enemies,  is  within  the  inhibition 
against  ex  post  facto  laws.  Ex  parte 
Garland  (1866)  4  Wall.  333,  377,  18 
L.  Ed.  366;  In  re  Shorter  (D.  C.  1865) 
Fed.  Cas.  No.  12,811;  Ex  parte  Law 
(D.  C.  1866)  Fed.  Cas.  No.  8,126. 

Where  the  license  of  a  practicing 
physician  is  revoked  by  the  board  of 
medical  supervisors  of  this  district  for 
the  alleged   violation  of  Act  June  3, 
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1896,  c  313,  29  Stat  198,  regulating 
the  practice  of  medicine  and  surgery  in 
this  district,  based  on  causes  arising 
subsequent  to  the  act,  and  not  for  the 
violation  of  any  regulations  made  by  the 
board  subsequently  to  the  alleged  of- 
fense, it  cannot  be  claimed  in  his  de- 
fense that  he  was  convicted  under  an 
ex  post  facto  law.  Czarra  v.  Board 
of  Medical  Sup'rs  of  District  of  Colum- 
bia (1905)  25  App.  D.  C.  443. 

14.  Blacklisting  statute.— The  black- 
listing statute  (Acts  30th  Leg.  Tex.  c. 
67,  §  1),  requiring  a  corporation  to  give 
to  its  discharged  employes  service  let- 
ters stating  the  true  reasons  for  their 
discharge,  though  retroactive,  is  not 
invalid  as  an  ex  post  facto  law  under 
this  clause.  St  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Uixon  (Tex.  Civ. 
App.  1910)  126  S.  W.  338. 

15.  Law  as  to  sale  of  liquor  In  Alas- 
ka.—One  Ashland  was  found  guilty  in 
1908  of  violating  the  then  law  govern- 
ing the  sale  of  intoxicating  liquor  in 
Alaska.  In  1909  congress  passed  an 
amendatory  act,  which  repeated  a  clause 
from  the  former  law  "that  such  appli- 
cant has  not  been,  since  the  passage  of 
this  act,  adjudged  guilty  of  violating 
the  laws  governing  the  sale  of  intoxicat- 
ing liquors"  (Act  Feb.  6,  1909,  c  80, 
35  Stat  600).  In  1909,  after  the  pas- 
sage of  the  amendatory  act  of  1909, 
Ashland  applied  for  a  license  and  was 
denied  because  of  his  conviction  under 
the  act  of  1908.  Held,  there  was  no 
such  interest  of  the  applicant  in  the 
liquor  trade  as  to  prevent  congress,  in 
the  exercise  of  its  police  power,  dis- 
qualifying him  from  engaging  in  the 
business  of  selling  intoxicating  liquor, 
on  account  of  his  conviction  prior  to 
the  passage  of  the  act  of  1909.  Such  a 
law  would  not  be  ex  post  facto,  and, 
if  it  were,  there  is  nothing  in  the  con- 
stitution of  the  United  States  forbid- 
ding it.  In  re  Ashland  (1912)  4  Alaska, 
486. 

16.  Treaties.— The  treaty  of  March 
23,  1868,  between  the  United  States 
and  Italy,  construed  as  covering  the 
case  of  a  crime  committed  before  the 
treaty  was  made,  is  not  open  to  the 
objection  that  it  is  &  bill  of  attainder 
or  an  ex  post  facto  law,  within  this 
clause.  In  re  De  Giacomo  (C.  C.  1874) 
Fed.  Cas.  No.  3,747. 

17.  Retrospeotlvo  or  retroactive  laws 
In  general.— A  statute  is  not  obnoxious 
to  the  constitutional  provision  in  its 
retrospective  operation  unless  it  is  an 
ex  post  facto  law.  Satterlee  v.  Mnt- 
thewson  (1829)  27  U.  S.  (2  Pet.)  380, 
7  L.  Ed.  458;  Albee  v.  May  (C.  C. 
1834)   Fed.  Cas.  No.  134. 

In  the  absence  of  an  express  consti- 
tutional prohibition,  a  statute  is  not 
void  merely  because  it  is  retrospective 
in  its  action.  Calder  v.  BuU  (1798)  3 
U.  S.  (3  DalL)  386,  1  L.  Ed.  648; 
Watson  v.  Mercer  (1834)  33  U.  S.  (8 
Pet)  88,  8  L.  Ed.  876;  Curtis  v.  Whit- 
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ney  (1871)  80  U.  S.  (13  Wall.)  68,  20 
L.  Ed.  513. 

Every  ex  post  facto  law  must  neces- 
sarily be  retrospective,  bat  every  retro- 
spective law  is  not  an  ex  post  facto 
law.  Calder  v.  Bull  (1798)  3  U.  S.  (3 
DalL)  386,  1  L.  Ed.  648. 

The  power  of  congress  to  pass  laws 
within  the  constitutional  grant  of  legis- 
lative power  is  not  restricted  to  laws 
prospective  in  their  operation,  as  it  may 
pass  retrospective  statutes.  Schenck 
v.  Peay  (O.  0.  1860)  Fed.  Cas.  No.  12,- 
451. 

A  retroactive  statute  is  not  unconsti- 
tutional unless  its  effect  would  be  a 
deprivation  of  life,  liberty,  or  property, 
contrary  to  the  fifth  amendment  of  the 
federal  constitution.  Plummer  v. 
Northern  Pac.  Ry.  Co.  (C.  C.  1907)  152 
Fed.  206. 

Retrospective  laws  are  unconstitu- 
tional only  when  they  impair  {he  obli- 
gation of  contracts,  affect  vested  rights, 
or  are  of  the  nature  of  ex  post  facto 
laws.  In  re  Kirkland  (D.  0. 1873)  Fed. 
Cas.  No.  7,842. 

An  act  of  congress  may  invalidate 
contracts  or  rights  which  had  their  in- 
ception before  its  passage.  Elliott 
Mach.  Co.  v.  Center  (D.  C.  1915)  227 
Fed.  124. 

So  far  as  retroactive  legislation  af- 
fects the  liability  of  the  United  States 
and  does  not  interfere  with  vested 
rights,  and  is  not  penal,  it  is  within  the 
constitutional  powers  of  congress.  Mc- 
Namara  v.  U.  S.  (1893)  28  Ct.  Cl.  416. 

18. Civil  remedies  and  proce- 
dure.—There  is  no  constitutional  right 
to  old  forms  of  procedure,  which  may 
be  changed  by  congress  directly  or  by 
the  court  to  whom  the  power  has  been 
delegated.  Fidelity  &  Deposit  Co.  v. 
U.  S.  (1902)  23  Sup.  Ct  120,  122,  187 
U.  S.  315,  47  L.  Ed.  194. 

Remedies,  and  those  rights  pertain- 
ing to  the  remedy,  which  are  purely  of 
statutory  creation,  may  be  altered  or 


abolished  even  after  an  action  is  in- 
stituted, provided  an  adequate  remedy 
remains  for  the  enforcement  of  rights 
founded  on  contract;  and  congress, 
which  is  not  prohibited  from  passing 
retrospective  or  retroactive  laws,  has 
power  to  divest  or  impair  an  attach- 
ment lien  acquired  under  a  federal 
statute,  at  least  until  there  has  been 
an  adjudication  that  adequate  grounds 
for  the  attachment  exist,  and  that  the 
lien  of  the  attachment  be  enforced. 
Evans- Snider- Buel  Co.  v.  McFadden 
(1900)  106  Fed.  293,  44  C.  C.  A.  494, 
58  L,  R.  A.  900,  judgment  affirmed 
McFaddin  v.  Evans-Snider-Buel  Co. 
(1902)  22  Sup.  Ct  758,  185  U.  S.  506, 
46  L.  Ed.  1012. 

The  legislature  may  validate  retro- 
spectively any  proceedings  which  it 
could  have  authorized  in  advance;  and 
it  is  immaterial  that  such  legislation 
may  operate  to  divest  an  individual  of 
a  right  of  action  existing  in  his  favor, 
or  subject  him  to  a  liability  which  did 
not  exist  originally.  In  a  large  class 
of  cases  this  is.  the  paramount  object 
of  such  legislation.  The  Exchange 
Bank  Tax  Cases  (C.  C.  1884)  21  Fed. 
99,  judgment  affirmed  Williams  v.  Al- 
bany County  Sup'rs  (1887)  7  Sup.  Ct 
1244,  122  U.  S.  154,  30  L.  Ed.  1088. 

19.  Conclusiveness  of  decisions  of 
federal  courts.— See  notes  under  art  6, 
cL  2,  post. 

Cited    without    definite    application, 

Marbury  v.  Madison  (1803)  1  Cranch, 
137,  179,  2  L.  Ed.  60;  Presser  v.  Illi- 
nois (1886)  6  Sup.  Ct  580,  582,  116 
U.  S.  252,  29  L.  Ed.  615;  Nelson  v.  U. 
S.  (C.  C.  1887)  30  Fed.  112,  115,  af- 
firming (D.  C.  1886)  29  Fed.  202; 
Cunningham  v.  Neagle  (1890)  10  Sup. 
Ct  658,  678, 135  U.  S.  1,  34  L.  Ed.  55; 
Kepner  v.  U.  S.  (1904)  24  Sup.  Ct 
797,  802,  195  U.  S.  100,  49  L.  Ed.  114, 
1  Ann.  Cas.  655;  Trono  v.  U.  S.  (1905) 
26  Sup.  Ct.  121,  122,  199  II.  S.  521, 
50  L.  Ed.  292,  4  Ann.  Cas.  773. 
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1.  Restraint  on  taxing  power. 

2.  Direct  taxes  In  general. 

8.  Succession  or  legacy  taxes* 

4.  Stamp  taxes. 

6.  Carriage  taxes. 

6.  Income  taxes. 

7.  Tax  on  corporations  in  general. 

8.  Tax  on  banks. 

9.  Tax  on  Insurance  companies. 
10.  Tax  on  sugar  refining. 

U.  Single  tax  corporation. 

12.  Census  or  enumeration. 

See,  also,  art.  1,  §  8,  cL  1,  and  art  2, 
|  2,  cl.  3,  ante,  and  notes  thereunder. 

I.  Restraint  on   taxing  power.— The 

taxing  power  of  the  federal  govern- 
ment is  restrained  by  this  and  the  fol- 
lowing clause,  aa  well  as  by  section  8 


of  this  article.    U.  S.  v.  Billings  (C.  C. 
1911)  190  Fed.  359. 

2.  Direct  taxes  In  general.— The  term 
"direct  taxes,"  as  used  in  this  clause. 
Hylton  ▼.  U.  S.  (1796)  3  U.  S.  (3 
DalL)  171,  173,  1  L.  Ed.  556;  Veazie 
Bank  v.  Fenno  (1869)  75  U.  S.  (8 
Wall.)  533,  19  L.  Ed.  482;  Springer 
v.  U.  S.  (1880)  102  U.  S.  586,  26  L. 
Ed.  253. 

Taxes  on  lands,  houses,  and  other 
permanent  real  estate  have  always 
been  deemed  to  be  direct  taxes  and 
capitation  taxes,  by  the  express  words 
of  this  clause,  are  within  the  same  cat- 
egory, but  it  never  has  been  decided 
that  any  other  legal  exactions  for  the 
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support  of  federal  government  fall 
within  the  condition  that,  unless  laid 
in  proportion  to  the  numbers,  the  as- 
sessment is  invalid.  Scholey  v.  Rew 
(1874)  23  Wall.  331,  347,  23  L.  Ed.  99. 

The  direct  tax  laid  by  the  act  of  Aug. 
5,  1861,  did  not  create  any  liability  on 
the  part  of  the  states  in  which  the 
lands  taxed  were  situated  to  pay  the 
tax.  U.  S.  v.  Louisiana  (1887)  8  Sup. 
Ct.  17,  20,  123  U.  S.  32,  31  L.  Ed.  69; 
Same  v.  Alabama  (18ST)  8  Sup.  Ct  21, 
123  U.  S.  39,  31  L.  Ed.  73. 

The  direct  tax  laid  by  Act  Aup.  5, 
1861,  did  not  create  any  liability  on  the 
part  of  the  states,  in  which  the  lands 
taxed  were  situated,  to  pay  the  tax. 
U.  S.  v.  Louisiana  (1887)  8  Sup.  Ct 
17,  20,  123  U.  S.  32,  31  L.  Ed.  69. 

Taxes  on  personal  property,  or  on 
the  income  of  personal  property,  are 
direct  taxes  (Justices  Harlan,  Brown, 
Jackson,  and  White  dissenting).  Pol- 
lock v.  Farmers'  Loan  &  Trust  Co. 
(1895)  15  Sup.  Ct  912,  913,  158  U.  S. 
601,  39  L.  Ed.  1108. 

In  levying  direct  taxes,  after  appor- 
tioning the  amount  among  the  several 
states  as  provided  by  this  clause,  con- 
gress has  the  power  to  choose  the  ob- 
ject of  direct  taxation,  and  to  levy  the 
quota  as  apportioned  directly  upon  the 
object  so  selected.  Knowlton  v.  Moore 
(1900)  20  Sup.  Ct  747,  766,  178  U.  S. 
41,  44  L.  Ed.  969. 

3.  Succession  or  legaoy  taxes.— Suc- 
cession or  legacy  taxes  are  not  direct 
taxes  within  the  meaning  of  this  clause. 
Scholey  v.  Rew  (1874)  23  WalL  331, 
346,  23  L.  Ed.  999;  High  v.  Coyne 
(1899)  93  Fed.  450  (affirmed  [1900]  20 
Sup.  Ct  747,  178  U.  S.  Ill,  44  L.  Ed. 
797);  Knowlton  v.  Moore  (1900)  20 
Sup.  Ct.  747,  762,  178  U.  S.  41,  44  L. 
Ed.  969. 

4.  Stamp  taxes.— Internal  Revenue 
Act  June  13,  1898,  c  448,  Schedule  A, 
par.  2,  imposing  a  tax  on  each  sale  or 
agreement  of  sale  at  any  exchange  or 
board  of  trade  or  similar  place,  and  re- 
quiring delivery  by  the  seller  of  the 
written  memorandum,  to  which  a  rev- 
enue stamp  shall  be  affixed,  was  not  a 
direct  tax,  but  was  in  the  nature  of  a 
duty  or  excise  tax  for  the  privilege  of 
doing  business,  and  not  on  the  memo- 
randum required,  the  article  sold,  or  the 
occupation.  Nicol  v.  Ames  (1899)  19 
Sup.  Ct.  522,  526,  173  U.  S.  509,  43  L. 
Ed.  786,  affirming  (C.  C.  1898)  89  Fed. 
144,  147. 

The  stamp  tax  imposed  by  Act  June 
13,  1898,  upon  stock  sales  is  not  a  di- 
rect tax  within  the  meaning  of  this  sec- 
tion. Thomas  v.  U.  S.  (1904)  24  Sup. 
Ct  305,  306,  192  U.  S.  363,  48  L.  Ed. 
481. 

5.  Carriage  taxes.— The  tax  on  pri- 
vate carriages  imposed  by  Act  June  5, 
1794,  was  not  a  direct  tax  within  this 
clause,  and  hence  could  be  laid  by  the 
rule  of  uniformity.  Hylton  v.  U.  S. 
(1796)  3  U.  S.  (3  DalL)  171,  173,  1  L. 
Ed.  556. 
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6.  inoono  taxes.— See,  also,  notes  un- 
der art  1,  |  8,  el  1,  ante. 

In  so  far  as  Act  Aug.  27,  1894,  c 
349,  28  Stat  509,  imposing  taxes  on  in- 
comes, levies  a  tax  on  rents  and  in- 
come of  real  estate,  it  is  invalid,  bo- 
cause  such  tax,  being  equivalent  to  a 
tax  on  the  real  estate  itself,  and  there- 
fore a  direct  tax,  is  not  apportioned 
among  the  states.  (Mr.  Justice  White 
and  Mr.  Justice  Harlan  dissenting)* 
Pollock  v.  Farmers'  Loan  &  Trust  Co. 
(1895)  15  Sup.  Ct  673,  157  U.  S.  429, 
39  L.  Ed.  759. 

Taxes  on  real  estate  being  indisput- 
ably direct  taxes,  taxes  on  income  of 
real  estate  are  equally  direct  taxes.    Id. 

The  whole  purpose  of  Amendment 
16,  authorizing  an  income  tax,  was  to 
exclude  the  source  from  which  a  taxed 
income  was  derived  as  the  criterion  by 
which  to  determine  the  applicability  of 
constitutional  requirement  as  to  appor- 
tionment of  direct  taxes.  Brushaber  v. 
Union  Pac.  R.  Co.  (1916)  36  Sup.  Ct 
236;  Stanton  v.  Baltic  Mining  Co. 
(1916)  36  Sup.  Ct  278;  Tyee  Realty 
Co.  v.  Anderson  (1916)  36  Sup.  Ct.  281. 

An  income  tax  (Act  June  30,  1864)  is 
not  a  "capitation  or  other  direct  tax," 
within  this  clause.  Clark  v.  Sickel  (O. 
C.  1871)  Fed.  Cas.  No.  2,862. 

The  income  tax  laid  by  Act  July  14, 
1870,  is  not  a  "direct  tax/'  within  the 
meaning  of  the  constitution,  and  the  act 
is  valid  though  it  imposes  the  tax  by  the 
rule  of  uniformity.  Smedberg  v.  Bent- 
ley  (C.  C.  1874)  Fed.  Cas.  No.  12,964. 

7.  Tax  on  corporations  In  general*- 

The  tax  measured  by  new  annual  in- 
come, imposed  by  Act  Aug.  5,  1909,  c 
6,  8  38,  upon  the  carrying  on  or  doing 
of  business  in  a  corporate  or  quasi  cor- 
porate capacity,  being  an  excise  and 
not  a  direct  tax,  is  not  invalid  because 
not  apportioned  among  the  several 
states  according  to  population;  Flint 
v.  Stone  Tracy  Co.  (1911)  31  Sup.  Ot 
342,  347,  220  U.  S.  107,  55  L.  Ed.  389, 
Ann.  Cas.  1912B,  1312. 

Corporation  Tax  Act,  f  38,  held  not 
unconstitutional  as  imposing  a  direct 
tax  not  apportioned  according  to  popu- 
lation. Stratton's  Independence  ▼. 
Howbert  (D.  C.  1912)  207  Fed.  419. 

8.  Tax  on  banks.— Act  July  13,  1S66 
(Comp.  St.  f  6292),  requiring  all  banks 
to  pay  a  tax  of  10  per  cent,  on  the 
amount  of  notes  of  any  state  bank  paid 
out  after  a  certain  day,  does  not  impose 
a  direct  tax  within  this  clause.  Veazie 
Bank  v.  Fenno  (1869)  75  U.  S.  (8 
Wall.)  533,  540,  19  L.  Ed.  482. 

9.  Tax  on  Insurance  companies.— The 
tax  laid  by  Act  June  30,  1864,  §§  105, 
120,  and  the  amendment  thereto  of 
July  13,  1866,  on  the  amounts  insured, 
renewed,  or  continued  by  insurance 
companies  on  the  gross  amount  of  pre- 
miums received  and  assessments  made 
by  them,  and  on  dividends,  undistribut- 
ed sums,  and  income,  is  not  a  direct 
tax,  but  a  duty  or  excise.    Pacific  Ins, 
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Co.  v.  Soule  (1868)  74  U.  S.  (7  Wall.) 
433,  10  L.  Ed.  95. 

10.  Tax  on  sugar  refining.— The  "spe- 
cial excise  tax"  imposed  on  sugar  re- 
fining by  War  Revenue  Act  Jane  13, 
1898,  c.  448,  §  27,  30  Stat  448,  464, 
to  be  measured  by  gross  annual  re- 
ceipts in  excess  of  a  named  sum,  is 
not  a  direct  tax,  but  is  an  excise  im- 
posed by  congress  under  its  power  to 
lay  and  collect  excises  which  shall  be 
uniform  throughout  the  United  States. 
Spreckels  Sugar  Refining  Go.  v.  Mc- 
Clain  (1904)  24  Sup.  Ct.  376,  380,  192 
U.  S.  397,  48  L.  Ed.  496,  reversing 
judgment  (1902)  113  Fed.  244,  51  O.  C. 
A.  201. 

11.  Single  tax  corporation.— Act  Ala. 
Oct.  1,  1903  (Acts  1903,  p.  342,  §| 
1-5;  Code  1907,  §  3573),  authorizing 
associates  to  incorporate,  and  under 
which  they  were  incorporated,  to  own 
and  lease  lands  to  apply  and  demon- 
strate the  single  tax  principle  of  taxa- 
tion, held  not  to  violate  Const  art  l, 
K  8,  9.  Fairhope  Single  Tax  Corpora- 
tion vl  Melville  (1915)  69  So.  466,  193 
Ala.  289. 

12.  Census  or  enumeration.— The  cen- 
sus referred  to  is  one  exhibiting  tne 
number  of  inhabitants  in  the  respec- 
tive states  and  territories,  and  where 
the  enumeration  is  taken  in  the  Dis- 
trict of  Columbia  and  territories  on  the 
same  principle  on  which  the  enumera- 


tion of  the  respective  states  is  made, 
the  information  is  acquired  by  which 
a  direct  tax  may  be  imposed  on  the 
district  and  territories  in  proportion  to 
the  census,  and  congress  may  impose 
a  direct  tax  on  the  District  of  Colum- 
bia in  proportion  to  the  census  direct- 
ed to  be  taken  by  the  constitution. 
Loughborough  v.  Blake  (1820)  5 
Wheat.  317,  321,  5  L.  Ed.  98. 

The  functions  vested  in  the  national 
government  authorize  the  obtainment 
of  information  relating  to  manufactur- 
ing and  mechanical  establishments  de- 
manded by  the  census  act  of  March  3, 
1899,  c.  419,  30  Stat.  1015,  though  this 
clause  merely  directs  congress  to  take 
a  census  of  the  population  for  the  pur- 
pose of  apportioning  representatives 
and  direct  taxes.  U.  S.  v.  Moriarity 
(C.  C.  1901)   106  Fed.  886. 

See,  also,  notes  under  art  1,  $  2,  cl. 
3,  and  art  1,  {  8,  cl.  1. 

Cited     without    definite    application, 

Downes  v.  Bidwell  (1901)  21  Sup.  Ct. 
770,  776,  182  U.  S.  244,  45  L.  Ed.  1088; 
South  Carolina  v.  U.  S.  (1905)  26  Sup. 
Ct  110,  112,  199  U.  S.  437,  50  L.  Ed. 
261,  4  Ann.  Cas.  737;  Rainey  v.  U.  S. 
(1914)  34  Sup.  Ot  429,  430,  232  U.  a 
310,  58  L.  Ed.  617;  Michigan  Cent 
R.  Co.  ▼.  Slack  (C.  C.  1876)  Fed. 
Gas.  No.  9,527a;  V.  S.  v.  Mitchell  (D. 
C.  1893)  58  Fed.  993,  998;  Whiteaker 
v.  Haley  (1865)  2  Or.  128,  135. 


•  No  Tax  or  Duty  shall  be  laid  on  Articles  exported  from  any  State. 


Notes  of  Decisions 


1.  Cheese  manufactured  for  exports. 

2.  Cattle  purchased  for  export 
S.    Passengers. 

4.  Slaves. 

5.  Coal  shipped  to  another  state  for  sale. 

6.  Logs    awaiting    transportation    to    an- 

other state. 

7.  Stamp  taxes  In  general. 

8.  Liquors   and   tobacco. 

9.  Commercial   Intercourse  with   Insurrec- 

tionary districts. 

10.  Effect  of  Elkina  act 

11.  License  tax  on  emigrant  agents. 

12.  Tax   on  exporter. 

13.  Customs  duties  between  Porto  Rico  or 

Hawaii  and  the  United  States. 

14.  Tonnage  tax  on  foreign  vessels. 

15.  Licenses   from    vessel   owners. 

16.  Single  tax  corporation. 

See,  also,  note  under  art.  1,  {  8,  cl.  1. 

1.  Cheese   manufactured   for  export. 

—The  tax  imposed  by  Com  p.  St.  §  6248, 
on  cheese  manufactured  for  export,  is 
not  obnoxious  to  the  prohibition  of 
this  clause.  Cornell  v.  Coyne  (1004) 
24  Sup.  Ct.  383,  384,  102  U.  S.  418,  48 
L    Ed.  604. 

2.  Cattle  purchased  for  export- 
Plaintiffs,  as  dealers  in  cattle,  were  ac- 
customed to  receive  shipments  of  cat- 
tle every  Wednesday,  which  on  the 
following  day  were  sold  to  local  buy- 
ers, or  exported,  as  the  case  might  be, 


Held,  that  the  fact  that  a  portion  of 
the  cattle  so  received  were  purchased 
for  the  purpose  of  being  exported  does 
not  constitute  them  exports,  within  this 
clause.  Myers  v.  Baltimore  County 
Com'rs  (1806)  83  Md.  385,  35  Atl. 
144. 

3.  Passengers.— -Passengers  are  not 
exports  within  this  clause.  (1010)  28 
Op.  Atty.  Gen.  211. 

4.  Slaves.— A  city  ordinance  fixing  a 
tax  on  slaves  brought  from  other  states 
into  this  state  for  sale  does  not  con- 
flict with  this  clause.  State  v.  City 
Council  of  Charleston  (S.  C.  1857)  10 
Rich.  Law,  240. 

5.  Coal  shipped  to  another  state  for 
sale.— The  inclusion  in  the  appraise- 
ment of  the  capital  stock  of  a  domestic 
corporation,  for  purposes  of  taxa- 
tion, under  Laws  Pa.  1801,  p.  220,  the 
value  of  coal  mined  by  it  within  the 
state,  but  situated  in  other  states,  there 
awaiting  sale  when  the  appraisement 
was  made,  was  invalid  as  a  tax  on  ex- 
ports. Delware,  L.  &  W.  R.  Co.  v. 
Pennsylvania  (1005)  25  Sup.  Ct  660, 
674,  108  U.  S.  341,  40  L.  Ed.  1077. 

6.  Logs  awaiting  transportation  to 
another  state.— Where  logs  cut  in  the 
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forests  of  New  Hampshire  are  depos- 
ited at  a  point  therein  to  await  trans- 
portation to  Maine,  they  are  still  a 
part  of  the  wealth  of  the  state,  though 
owned  by  persons  residing  in  Maine; 
and  a  tax  levied  on  them  by  the  town 
where  deposited  is  not  invalid,  as  be- 
ing in  violation  of  this  clause.  Ooe  v. 
Town  of  Errol   (1886)  6  Sup.  Ot  4T5, 

116  U.   S.  517,  29  L.  Ed.  715. 

7.  Stamp     taxes     In     general.— The 

stamp  tax  imposed  on  a  foreign  bill  of 
lading  by  Act  June  13,  1898,  c.  448,  § 
6,  30  Stat.  448,  is  in  substance  and  ef- 
fect equivalent  to  a  tax  on  the  articles 
included  in  that  bill  of  lading,  and 
therefore  a  tax  or  duty  on  exports, 
prohibited  by  this  clause.  Fairbank 
v.  U.  S.  (1901)  21  S.  Ct  648,  G49,  181 
U.  S.  283,  45  L.  Ed.  862. 

Stamp  tax  assessed  under  War  Rev- 
enue Act  June  13,  1898,  §  25,  on  char- 
ter parties  for  carriage  of  goods  from 
state  ports  to  foreign  ports,  held  a  vio- 
lation of  this  clause.  U.  S.  v.  Hvoslef 
(1915)  35  S.  Ct  459,  237  U.  8.  1,  59 
L.  Ed.  813,  Ann.  Cas.  1916A,  286,  af- 
firming judgment  Hvoslet  v.  U.  S.  (D. 
C.  1913)  217  Fed.  680. 

The  stamp  tax  imposed  under  Act 
June  13,  1898,  on  marine  policies,  held 
invalid  as  being  a  tax  on  exportation, 
in  violation  of  this  clause.  Thames  & 
Mersey  Marine  Ins.  Co.  v.  U.  S.  (1915) 
35  S.  Ct.  496,  237  U.  S.  19,  59  L.  Ed. 
821,  Ann.  Cas.  1915D,  1087,  reversing 
judgment  (D.  C.  1914)  217  Fed.  685. 

Stamp  tax  on  ship's  manifests  held 
void  as  a  tax  on  exports.  New  York 
&  Cuba  Mail  S.  S.  Co.  v.  U.  S.  (D. 
C.  1903)  125  Fed.  320,  judgment  re- 
versed (1906)  26  Sup.  Ct  327,  200  U. 
S.  488,  50  L.  Ed.  569. 

8.  Liquors  and  tobacco.— Stamps  re- 
quired by  Comp.  St.  §  6192,  to  be  placed 
on  packages  of  manufactured  tobacco 
intended  for  exportation,  is  not  a  duty 
on  exports  within  this  clause.  Pace  v. 
Burgess  (1875)  92  U.  S.  372,  374,  28 
L.  Ed.  657;   Turpin  v.  Burgess  (1885) 

117  U.  S.  504.  6  Sup.  Ct.  &*5,  836,  29 
L.  Ed.  988:  Burwell  v.  Burgess  (Va. 
1879)  32  Grat  472. 

An  excise  laid  on  tobacco,  before  its 
removal  from  the  factory,  is  not  a  duty 
on  "exports,"  or  "on  articles  export- 
ed," within  the  prohibition  of  the  con- 
stitution, even  though  the  tobacco  be 
intended  for  exportation.  Turpin  v. 
Burgess  (1886)  6  Sup.  Ct  835,  836, 
117  U.  S.  504,  29  L.  Ed.  988,  citing  and 
applying  Coe  v.  Town  of  Errol  (1886) 
6  Sup.  Ct  475,  116  U.  S.  517,  29  L. 
Ed.  715. 

Distilled  spirits  are  not  in  process  of 
exportation  on  the  giving  of  an  ex- 
portation bond  under  Comp.  St  §  6125, 
for  their  removal  from  bonded  ware- 
houses, so  as  to  render  applicable  the 
constitutional  inhibition  of  taxation  of 
articles  exported  from  the  states;  and 
the  collector  of  internal  revenue  is  not 
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thereby  deprived  of  his  power  to  as- 
sess a  tax  on  the  deficiency  accruing  by 
reason  of  an  evaporation,  after  the  giv- 
ing of  one  exportation  bond,  on  a  sub- 
sequent removal  of  the  spirits  under  a 
second  exportation  bond.  Thompson  v. 
U.  S.  (1892)  142  TJ.  a  471,  12  Sup. 
Ct  299,  35  L.  Ed.  1084. 

Under  this  provision  no  tax  could  be 
laid  by  the  United  States  on  tobacco 
intended  for  exportation,  and  actually 
exported.  U.  S.  v.  Allen  (D.  C.  1889) 
39  Fed.  100. 

9.  Commercial  intercourse  with  In- 
surrectionary districts*— The  prohibition 
does  not  extend  to  a  statute  passed  in 
the  midst  of  rebellion  to  prohibit  and 
regulate  "commercial  intercourse"  with 
insurrectionary  districts.  Folsom  v. 
U.  S.  (1868)  4  Ct  CL  366. 

10.  Effect  of  Elklns  act.— The  mere 
incidental  effect  on  exports  produced 
by  applying  to  a  shipment  from  an  in- 
terior point  of  the  United  States  to  a 
foreign  port  the  provisions  of  El  kins 
Act  Feb.  19,  1903  (Comp.  St  §  8597), 
making  it  an  offense  against  the  tfnited 
States  to  obtain  the  transportation  of 
property  in  interstate  or  foreign  com- 
merce at  lefts  than  the  carrier's  publish- 
ed rates,  does  not  render  such  provi- 
sions repugnant  to  this  clause.  Armour 
Packing  Co.  v.  U.  S.  (1908)  28  Sup.  Ct 
428,  209  U.  S.  56,  52  L.  Ed.  681,  af- 
firming judgment  (1907)  153  Fed.  1, 
82  C.  C.  A.  135,  14  L.  R.  A.  (N.  S.) 
400;  Chicago,  B.  &  Q.  Ry.  Co.  v.  Same 
(1908)  28  Sup.  Ct.  439,  209  U.  S.  90, 
52  L.  Ed.  698  (affirming  judgment 
[19071  157  Fed.  830,  85  C.  C.  A.  194). 

1 1.  License  tax  on  emigrant  agents.— 

A  statute  imposing  a  license  tax  on 
emigrant  agents  hiring  persons  to  labor 
outside  the  state  is  not  within  this 
clause.  Williams  v.  Fears  (1900)  21 
Sup.  Ct  128,  130,  179  U.  S.  270,  45 
L.  Ed.  186. 

12.  Tax  on  exporter.— A  tax  imposed 
on  an  exporter  of  merchandise  as  an 
incident  to  his  business  is  not  a  tax 
upon  the  exported  article,  as  an  export, 
and  hence  is  not  violative  of  this  clause. 
(1910)  28  Op.  Atty.  Gen.  211. 

The  imposition  of  a  tax  upon  the  cap- 
ital of  a  person  used  entirely  in  the 
business  of  purchasing  cotton  and  ex- 
porting it  from  the  United  States  to 
foreign  countries  is  not  in  violation  of 
this  clause.  People  v.  Board  of  Tax 
Commissioners  (N.  Y.  1877)  10  Hun, 
255,  affirmed  (1878)  73  N.  Y.  607. 

13.  Customs  duties  between  Porto 
Rloo  or  Hawaii  and  the  United  States. 

—See,  also,  notes  under  art  1,  §  8,  d. 
1,  ante. 

The  tax  imposed  on  imports  from 
Porto  Rico  by  Comp.  St.  §  3749,  is  not 
a  tax  or  duty  within  this  clause.  Doo- 
ley  v.  U.  S.  (1901)  22  Sup.  Ct  62,  63, 
188  U.  S.  151,  46  L.  Ed.  128. 

The  provision  of  the  joint  resolution 
for   the   annexation   of   the   Hawaiian 
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Islands  of  July  7,  1898,  which  retained 
in  force  the  same  customs  duties  be- 
tween such  islands  and  ports  of  the 
United  States  as  formerly,  is  constitu- 
tional. Crossman  v.  U.  S.  (C.  C.  1900) 
105  Fed.  608,  judgment  reversed  Goetze 
v.  U.  S.  (1901)  21  S.  Ot  742, 182  U.  a 
221,  45  L.  Ed.  1065. 

14.  Tonnage  tax  on  foreign  vessels^— 
The  imposition  of  a  tonnage  tax  on 
foreign  vessels  exporting  goods  is  con- 
stitutional. Aguirre  v.  Maxwell  (C.  O. 
1853)  Fed.  Cas.  No.  101. 

15.  Licenses   from    vessel    owners^— 

Act  La.  No.  176  of  1908,  construed  to 
require  licenses  from  owners  of  vessels 
plying  on  the  Mississippi  river  while  en- 
gaged in  interstate  and  foreign  com- 
merce, does  not  conflict  with  this  clause. 
State  v.  Southern  Pac.  Co.  (1915)  68 
So.  819,  137  La.  435,  L.  R.  A.  1915F, 
1140. 

16.  Single  tax  corporation.— Act  Ala. 
Oct  1,  1903  (Acts  1903,  p.  342,  §§  1- 
5;  Code  1907,  §  3573),  authorizing  as- 
sociates to  incorporate,  and  under  which 
they  were  incorporated,  to  own  and 
lease  lands  to  apply  and  demonstrate 


the  single  tax  principle  of  taxation, 
held  not  to  violate  Const,  art.  1,  §§  8, 
9.  Fairhope  Single  Tax  Corporation  v. 
Melville  (1915)  69  So.  466,  193  Ala. 
289. 

Cited    without    definite    application, 

Marbury  v.  Madison  (1803)  1  Cranch, 
137, 179,  2  L.  Ed.  60;  Woodruff  v.  Par- 
ham  (1868)  8  Wall.  123,  132,  19  L. 
Ed.  382;  U.  S.  v.  Reese  (1875)  92  U. 
S.  214,  250,  23  L.  Ed.  563;  Pittsburgh 
&  S.  Coal  Co.  v.  Bates  (1895)  15  fcup. 
Ct  415,  417,  156  U.  S.  577,  39  L.  Ed. 
538;  Pollock  v.  Farmers'  Loan  &  Trust 
Co.  (1895)  15  Sup.  Ct.  912,  921,  158 
U.  S.  601,  39  L.  Ed.  1108;  Nicol  v. 
Ames  (1899)  19  Sup.  Ct  522,  525,  173 
U.  S.  509.  43  L.  Ed.  786;  Lawder  v. 
Stone  (1902)  23  Sup.  Ct  79,  80,  187  U. 
S.  281, 47  L.  Ed.  178;  Champion  v.  Ames 

(1903)  23  Sup.  Ct  321,  324,  188  U.  S. 
321,  47  L.  Ed.  492;    Thomas  v.  U.  S. 

(1904)  24  Sup.  Ct.  305,  306,  192  U.  S. 
363,  48  L.  Ed.  481;  South  Carolina 
v.  U.  S.  (1905)  26  Sup.  Ct  110,  112, 
199  U.  S.  437,  50  L.  Ed.  261,  4  Ann. 
Cas.  737;  U.  S.  v.  Chaves  (1913)  33 
Sup.  Ct  595,  228  U.  S.  525,  57  L.  Ed. 
950. 


6  No  Preference  shall  be  given  by  any  Regulation  of  Commerce  or 
Revenue  to  the  Ports  of  one  State  over  those  of  another:  nor  shall 
Vessels  bound  to,  or  from,  one  State,  be  obliged  to  enter,  clear,  or  pay 
Duties  ip  another. 

Notes  of  Decisions 


See,  also,  notes  under  art.  1,  |  8,  cL 
1,  ante. 

Preference  between  ports  in  general. 

— This  clause  not  only  restricts  the 
power  of  congress  to  regulate  com- 
merce, but  is  equally  binding  on  the  sev- 
eral states.  Smith  v.  Turner  (1849) 
7  How.  283,  404, 12  L.  Ed.  702. 

Congress  is  not  forbidden  from  giv- 
ing a  preference  to  a  port  in  one  state 
over  a  port  in  another,  and  any  prefer- 
ence is  legally  given  where  it  makes 
a  port  in  one  state  a  port  of  entry,  and 
refuses  to  make  another  port  in  another 
state  a  port  of  entry,  and  the  discrimi- 
nation forbidden  is  discrimination  be- 
tween states.  Pennsylvania  v.  Wheel- 
ing &  Belmont  Bridge  Co.  (1855)  18 
How.  421,  435,  15  L.  Ed.  435. 

This  provision  operates  only  as  a 
limitation  on  the  powers  of  congress, 
and  in  no  respect  affects  the  states  in 
the  regulation  of  their  domestic  affairs. 
Munn  v.  Illinois  (1876)  94  U.  S.  113, 
135,  24  L.  Ed.  77. 

A  state  statute  discriminating  be- 
tween vessels  sailing  between  ports  of 
the  same  state  and  the  ports  of  differ- 
ent states  is  invalid.  Spraigue  v. 
Thompson  (1886)  118  U.  S.  90,  6  S.  Ct. 
988,  30  L.  Ed.  115,  reversing  (1882)  69 
Ga.  409. 

Act  La.  July  1, 1882,  requiring  all  ves- 
sels to  pay  a  fee  for  examination  as  to 
their  sanitary  condition  when  they  pass 
the  quarantine  station,  is  not  objection- 
able, under  Const  art  1,  §  9,  as  giv- 


ing a  preference  for  a  port  of  one  state 
over  those  of  another,  as  that  section 
is  a  restraint  upon  powers  of  the  gener- 
al government,  and  not  of  the  states,  and 
can  have  no  application  to  the  quaran- 
tine laws  of  Louisiana.  Morgan's  Loui- 
siana &  T.  R.  &  S.  S.  Co.  v.  Louisiana 
Board  of  Health  (1886)  118  U.  S.  455, 
6  Sup.  Ct  1114,  30  L.  Ed.  237. 

Preference  is  not  given  to  the  ports 
of  one  state  over  those  of  another  by 
applying  to  articles  intended. for  foreign 
export  the  provisions  of  Elkins  Act 
Feb.  19, 1903  (Comp.  St.  §  8507),  mak- 
ing it  an  offense  against  the  United 
States  to  accept  transportation  of  goods 
in  interstate  or  foreign  commerce  at 
less  than  the  carrier's  published  rates. 
Armour  Packing  Co.  v.  U.  S.  (1908)  28 
Sup.  Ct.  428,  209  IT.  S.  56,  52  L.  Ed. 
681  (affirming  judgment  [1907]  153 
Fed.  1,  82  C.  C.  A.  135,  14  L.  R.  A.  [N. 
S.]  400) ;  Chicago,  B.  &  Q.  Ry.  Co.  v. 
Same  (1908)  28  S.  Ct  439,  209  U.  S. 
90, 52  L.  Ed.  698  (affirming  judgment  [C. 
C.  A.  1907]  157  Fed.  830,  85  C.  C.  A. 
194). 

The  provision  as  to  preference  of 
ports  does  not  prevent  the  exercise  of 
the  power  of  congres  by  delegated  au- 
thority to  regulate  commerce  between 
ports  of  different  states  merely  because 
such  regulation  may  incidentally  af- 
fect the  commerce  of  a  port  in  still  an- 
other state.  Louisville  &  N.  R.  Co.  v. 
Interstate  Commerce  Commission  (C. 
C.  1910)  184  Fed.  118. 

Any  regulation  of  land  transportation, 
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however  exercised,  would  seem  to  be  so 
indirect  in  its  effect  upon  the  ports  that 
it  could  not  constitute  a  preference  be- 
tween the  ports  of  different  states  with- 
in the  meaning  of  this  clause.  (1905) 
25  Op.  Atty.  Gen.  422. 

Reasonable,  just,  and  impartial  rates, 
determined  by  legislative  authority,  are 
not  within  the  prohibition  of  this  clause 
even  though  they  result  in  a  varying 
charge  per  ton  per  mile  to  and  from 
the  ports  of  the  different  states.    Id. 

Act  Va.  March  17,  1856,  prescribing 
a  penalty  for  any  vessel  owned  by  a 
nonresident  to  sail  from  any  state  port 
to  Northern  ports  without  an  inspec- 
tion certificate,  held  not  repugnant  to 
this  clause.  Baker  v.  Wise  (Va.  18C1) 
16  Grat.  139,  227. 

Creation  of  liens  against  vessels,— 
Rev.  St.  111.  1881,  c.  12,  giving  a  lien,  in 
certain  cases,  against  water  crafts,  for 
damages  done  by  them  in  Illinois,  is 
not  unconstitutional,  as  against  this 
clause,  forbidding  the  enactment  of  laws 
giving  preference  between  ports.  John- 
son v.  Chicago  &  P.  Elevator  Co.  (1886) 
7  S.  Ct.  254,  259,  119  U.  S.  388,  30  L. 
Ed.  447. 

Pilotage  regulations.— The  Pennsylva- 
nia acts  of  March  2,  1803,  and  June  11, 
1832,  imposing  on  the  master  of  every 
foreign  vessel,  and  of  every  vessel  of 
the  burden  of  75  tons  or  over,  sailing 
from  or  bound  to  any  port  not  within 
the  Delaware  river,  and  not  engaged  in 
the  Pennsylvania  coal  trade,  a  penalty 
of  half  pilotage  for  refusing  to  take  a 
pilot,  does  not  give  a  preference  to  the 
ports  of  one  state  over  those  of  anoth- 
er. Cooley  v.  City  of  Philadelphia 
(1851)  53  U.  S.  (12  How.)  299,  13  L. 
Ed.  996. 

Since  pilotage  fees  are  not  duties 
within  the  constitution,  a  state  statute 
imposing  a  forfeiture  for  the  neglect  of 
a  vessel  to  take  a  pilot  is  not  unconsti- 
tutional, as  giving  a  preference  to  any 
port.    Id. 

The  adoption  of  compulsory  pilotage 
regulations  by  a  state,  under  the  au- 
thority of  R.  S.  §  4235,  Comp.  St.  f 
7981,  does  not  prefer  the  ports  of  one 
state  over  those  of  another,  in  violation 
of  this  clause.  Thompson  v.  Darden 
(1905)  25  S.  Ct.  660,  198  U.  S.  310,  49 
L.  Ed.  1064,  affirming  judgment  Darden 
v.  Thompson  (1903)  44  S.  E.  755,  101 
Va.  635. 

A  state  statute  exempting  vessels 
owned  wholly  in  the  state  from  pay- 
ment of  any  pilotage  unless  a  pilot  is 
actually  employed  is  in  violation  of  the 
provision  as  to  preference  between 
ports.  Williams  v.  The  Lizzie  Hender- 
son (D.  C.  1880)  Fed.  Cas.  No.  17,726a. 


Quarantine  regulations.— Act  La.  July 
1,  1882,  requiring  all  vessels  to  pay  a 
fee  for  examination  as  to  their  sani- 
tary condition  when  they  pass  the  quar- 
antine station,  is  not  objectionable,  un- 
der this  clause  as  giving  a  preference 
to  a  port  of  one  state  over  those  of  an- 
other, as  this  is  a  restraint  on  powers 
of  the  general  government,  and  not  of 
the  states,  and  can  have  no  application 
to  the  quarantine  laws  of  Louisiana. 
Bradley,  J.,  dissenting.  Morgan's 
Louisiana  &  T.  R.  &  S.  S.  Co.  v.  Board 
of  Health  (1886)  6  Sup.  Ct.  1114,  1120, 
118  U.  S.  455,  80  L.  Ed.  237. 

Regulation  of  warehouses.— Laws  of 

Illinois  regulating  warehouses,  and  fix- 
ing the  maximum  of  charges  for  the 
storage  of  grain,  are  not  in  conflict  with 
the  provision  as  to  preference  between 
ports.  Munn  v.  Illinois  (1876)  94  U. 
S.  113,  135,  24  L.  Ed.  77. 

Improvement  of  navigation.— Author- 
izing the  diversion  of  water  from  one 
channel  of  the  river  into  another  at  the 
discretion  of  the  secretary  of  war  is  not 
giving  a  preference  to  the  ports  of  one 
state  over  those  of  another.  South 
Carolina  v.  Georgia  (1876)  93  U.  S.  4, 
12,  23  L.  Ed.  782. 

Erection  and  maintenance  of  bridges. 

— The  act  providing  for  the  erection  and 
maintenance  of  the  Wheeling  bridge 
over  the  Ohio  river,  though  it  may  in- 
cidentally increase  the  trade  of  Wheeling 
and  diminish  that  of  Pittsburg,  is  not 
in  conflict  with  section  9  of  article  1 
of  the  constitution.  Pennsylvania  v. 
Wheeling  &  B.  Bridge  Co.  (1855)  59  XJ. 
S.  (18  How.)  421,  15  L.  Ed.  435. 

Application  of  oiause  to  statute  pro- 
hibiting "commercial  intercourse"  with 
insurrectionary  districts.— The  prohibi- 
tions of  this  clause  do  not  extend  to  a 
statute  passed  in  the  midst  of  rebellion 
to  prohibit  and  regulate  "commercial  in- 
tercourse" with  insurrectionary  dis- 
tricts. Folsom  v.  U.  S.  (1868)  4  Ct.  CL 
866. 

Cited    without    definite    application, 

Passenger  Cases  (1849)  7  How.  283, 
407,  12  L.  Ed.  702;  Pollock  v.  Farmers' 
Loan  &  Trust  Co.  (1895)  15  Sup.  Ct. 
673.  678,  157  U.  S.  429,  39  L.  Ed.  759; 
Knowlton  v.  Moore  (1900)  20  Sup.  Ct. 
747,  765,  178  U.  S.  41,  44  L.  Ed.  969; 
Dooley  v.  U.  S.  (1901)  22  Sup.  Ct. 
62,  69,  183  U.  S.  151,  46  L.  Ed.  128; 
Thompson  v.  Darden  (1905)  25  Sup. 
Ct.  660,  661,  198  U.  S.  310,  49  L.  Ed. 
1064;  South  Carolina  v.  U.  S.  (1905)  26 
Sup.  Ct.  110,  112,  199  XL  S.  437,  50 
L.  Ed.  261,  4  Ann.  Cas.  737. 


7  No  Money  shall  be  drawn  from  the  Treasury,  but  in  Consequence 
of  Appropriations  made  by  Law;  and  a  regular  Statement  and  Ac- 
count of  the  Receipts  and  Expenditures  of  all  public  Money  shall  be 
published  from  time  to  time. 

Notes  of  Decisions 
Provision  as  to  appropriations  as  dl-      This  provision  is  exclusively  a  direction 
rected  exclus'vely  to  treasury  officers.—      to  the  officers  of  the  treasury.    It  nei- 
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ther  controls  courts  nor  prohibits  the 
creation  of  legal  liabilities.  Collins  ▼. 
U.  S.  (1879)  16  Ct  CJL  22. 

This  provision  is  a  restriction  and 
limitation  only  upon  the  executive  offi- 
cers of  the  treasury  department,  and 
does  not  prevent  congress  from  involv- 
ing the  government  in  liabilities  to  pay 
money  to  any  extent    Mitchell  v.  U.  S. 

(1883)  18  Ct  CL  281,  judgment  revers- 
ed (1883)  19  Ct  a.  708. 

Money  subject  te  provision  as  to  ap- 
propriations.—The  money  received 
from  captured  and  abandoned  property 
under  the  construction  given  by  the 
treasury  department  is  not  subject  to 
this  provision.  Rice  v.  U.  S.  (1887)  7 
Sup.  Ct.  1377,  1383,  122  U.  S.  611,  30 
U  Ed.  793. 

Several  secretaries  of  the  treasury 
so  construed  the  law  that  money  re- 
ceived from  captured  and  abandoned 
property  was  merely  deposited  with  the 
treasurer,  and  was  not  technically  cov- 
ered into  the  treasury,  and  was  not 
subject  to  this  provision.  IT.  S.  v. 
Johnston  (1888)  8  Sup.  Ct.  446,  454, 
124  U.  S.  23G,  31  L.  Ed.  389. 

When  a  pecuniary  penalty,  accruing 
to  the  United  States,  has  been  actually 
paid  into  the  treasury,  although  it  may 
be  remitted  of  right  by  the  president, 
still  by  reason  of  constitutional  prohibi- 
tion, which  is  coequal  in  force  with  the 
constitutional  power  to  pardon,  the 
amount  of  the  penalty  cannot  be  drawil 
from  the  treasury  without  appropria- 
tion by  act  of  congress.  (1857)  8  Op. 
Atty.  Gen.  281. 

Necessity  of  appropriation  to  pay 
debt  on  claims-— No  officer  of  the  gov- 
ernment can  pay  a  debt  due  by  the 
United  States  without  an  appropria- 
tion of  congress,  and  without  an  appro- 
priation a  claim  cannot  be  paid  by  the 
treasury,  whether  the  claim  is  by  ver- 
dict or  judgment  Reeside  v.  Walker 
(1850)  U  How.  272,  291,  13  L.  Ed. 
698. 

As  to  the  necessity  of  appropriations 
to  pay  awards  for  Alabama  claims,  see 
Great  Western  Insurance  Co.  v.  U.  S. 

(1884)  19  Ct.  Cl.  206. 

As  to  extra  allowances  to  mail  con- 
tractors, see  (1835)  3  Op.  Atty.  Gen.  1. 

As  to  the  necessity  of  appropriation 
to  pay  claims  under  Indian  treaties, 
see  (1870)  13  Op.  Atty.  Gen.  354. 

Payment  of  officers.— Mandamus  will 
not  lie  against  the  secretary  of  the 
navy  to  enforce  the  payment  of  an  of- 
ficer's pay,  as  this  section  necessitates 
an  appropriation.  Brashear  v.  Mason 
(1848)  6  How.  92,  101,  12  L.  Ed.  357. 

Contract    without    appropriation.— A 

contract  by  the  clerk  of  the  house  of 
representatives,  made  with  a  person  to 
furnish  wood,  where  no  appropriation 
has  been  made  to  pay  for  the  same,  is 
not  binding  on  either  party.  U.  S.  v. 
Derringer  (C.  a  1851)  Fed.  Cas.  No. 
14,950a. 


Where  the  constitution  or  laws  re- 
quire the  president  to  do  something  re- 
quiring the  expenditure  of  money,  he 
may  lawfully  do  it,  or  contract  to  have 
it  done,  in  the  absence  of  an  appropri- 
ation therefor,  and  the  expense  be- 
comes a  lawful  charge  on  the  govern- 
ment, but  a  contract  in  excess  of  an 
appropriation  is  subject  to  the  contin- 
gency of  a  future  appropriation,  with- 
out which  it  is  not  binding  on  the  Unit- 
ed States  as  to  such  excess.  (1853) 
6  Op.  Atty.  Gen.  26. 

Disposition  of  money 
oration  of  oongrees,— The 

public  money  is  in  the 
congress,  whose  reasons 
quired  into  by  executive 
die  courts.  Mumford  v. 
31  Ct  Cl.  210. 


within  dis- 

disposition  of 
discretion  of 
cannot  be  in- 
officers  or  by 
U.  S.  (1896) 


Power  of  president  as  te  speclflo  ap- 
propriation.—The  president  does  not 
possess  the  power  to  order  any  portion 
of  a  specific  appropriation  for  the  mile- 
age and  pay  of  members  of  the  house 
of  representatives  to  be  transferred  to 
the  contingent  fund  of  that  body. 
(1839)  8  Op.  Atty.  Gen.  442. 

This  clause  held  not  to  permit  the 
president  to  advance  money  to  the  gov- 
ernor of  Kansas  otherwise  than  by 
draft  on  funds  appropriated  by  law  for 
some  branch  of  the  public  service  in 
that  territory.  (1856)  8  Op.  Atty. 
Gen.  137. 

Right  of  oongrcss  to  prohibit  pay- 
ment.—The  general  pardon  and  am- 
nesty granted  by  President  Johnson  by 
proclamation  did  not  entitle  one  so  par- 
doned to  the  proceeds  of  his  property 
theretofore  confiscated,  condemned,  and 
sold,  after  such  proceeds  had  been  paid 
into  the  treasury-  Knote  v.  U.  S. 
(1877)  95  U.  S.  149,  24  L.  Ed.  442. 

Congress  has  a  constitutional  right 
to  prohibit  the  officers  of  the  govern- 
ment from  paying  persons  who  encour- 
aged rebellion,  and  cannot  consider 
such  claims,  although  the  claimants 
may  have  received  an  executive  pardon. 
Hart's  Adm'r  v.  U.  S.  (1880)  16  Ct. 
Cl.  459. 

What  is  appropriation  In  general.— 

An  appropriation  is  per  se  the  legisla- 
tive authorization  prescribed  by  the 
constitution  that  money  may  be  paid' 
out  at  the  treasury.  Campagna  v.  U. 
S.  (1891)  26  Ct.  CL  316. 

A  statute  should  not  be  construed  as 
making  an  appropriation,  or  authoriz- 
ing the  expenditure  of  money,  unless 
the  language  is  sufficiently  explicit  to9 
clearly  justify  it;  authority  for  the  use 
of  the  public  money  cannot  arise  by  in- 
ference without  very  clear  terms  re- 
quiring it  (1885)  18  Op.  Atty.  Gen. 
174. 

Reclamation  act  as  appropriation  In 
Itself.— The  reclamation  act  of  June  17, 
1902  (Comp.  St.  §  4700  et  seq.),  pro- 
viding for  the  irrigation  by  the  United 
States  of  arid  public  lands,  is  not  in 
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Art  1,  §  9,  cl.  7 


CONSTITUTION 


(Appropriations;  Account* 


violation  of  the  constitution  on  the 
ground  that  it  authorizes  the  expendi- 
ture of  public  money  without  an  ap- 
propriation, since  it  is  in  itself  an  ap- 
propriation of  the  proceeds  of  land 
sold.  U.  S.  v.  Hanson  (1909)  167  Fed. 
881,  98  O.  G.  A.  371. 


Cited  without  definite  application 
Gross  v.  Harrison  (1853)  16  How.  164, 
201,  14  L.  Ed.  689;  Hart  v.  U.  S. 
(1886)  6  Sup.  Ct  961,  963,  118  U.  S. 
62,  30  L.  Ed  96;  Downes  v.  Bidwell 
(1901)  21  Sup.  Ct  770,  813,  182  U.  S. 
244,  45  I*  Ed.  1088. 


•  No  Title  of  Nobility  shall  be  granted  by  the  United  States :  And 
no  Person  holding  any  Office  of  Profit  or  Trust  under  them,  shall, 
without  the  Consent  of  the  Congress,  accept  of  any  present,  Emolu- 
ment, Office,  or  Title,  of  any  kind  whatever,  from  any  King,  Prince,  or 
foreign  State. 

Hotes  of  Deeisioii* 


Granting  title  of  nobility.— Congress 
and  the  states  are  equally  prohibited 
from  granting  any  title  of  nobility. 
Legal  Tender  Gases  (1884)  4  Sup.  Ct. 
122,  129,  110  U.  S.  421,  28  L.  Ed.  204. 

This  prohibition  goes  to  the  compe- 
tency of  congress  to  grant  any  title  of 
nobility,  and  limits  its  power  in  legis- 
lating for  territory  acquired  by  the 
United  States,  such  as  Porto  Rico,  as 
well  as  in  legislating  for  the  states. 
Downes  v.  Bidwell  (1901)  21  Sup.  Ct. 
770,  783,  182  U.  S.  244,  45  L.  Ed.  1088. 

Acceptance  of  present,  emolument, 
office,  or  title. — See,  also,  note  under 
art  1,  §  8,  cl.  18,  ante,  as  to  "Prohibi- 
tions and  limitations  on  powers." 

The  marshal  of  the  United  States  for 
the  southern  district  of  Florida  cannot 
at  the  same  time  hold  the  office  of  com- 
mercial agent  of  France.  (1854)  6  Op. 
Atty.  Gen.  409. 

A  minister  plenipotentiary  from  the 
United  States  to  a  foreign  power  can- 
not, without  the  consent  of  congress, 
accept  a  similar  commission  from  a 
third  power.  (1871)  13  Op.  Atty.  Gen. 
538. 

The  positions  held  by  the  commis- 
sioners appointed  by  the  president  for 
the  Centennial  Exhibition  are  offices  of 
"trust,"  within  the  meaning  of  this 
clause.     (1877)  15  Op.  Atty.  Gen.  187. 

This  provision  as  to  the  acceptance 
of  any  "present,  emolument,  office,  or 


title"  applies  as  well  to  a  titular  prince 
as  to  a  reigning  one;  and  a  simple  re- 
membrance of  courtesy,  even  if  merely 
a  photograph,  falls  under  the  inclusion 
of  "any  present  of  any  kind  whatever.'' 
(1902)  24  Op.  Atty.  Gen.  116. 

This  prohibition  expressly  relates  to 
official  persons,  and  does  not  extend, 
under  the  circumstances  outlined,  to  a 
department  of  the  government  or  to 
governmental   institutions.     Id. 

The  secretary  of  state  would  not  be 
justified,  without  authority  of  congress 
therefor,  in  delivering  to  a  clerk  of 
class  4  in  the  post  office  department  an 
insignia  which  has  been  conferred  up- 
on the  latter  by  the  German  Emperor. 
Such  clerk  is  an  inferior  officer  of  the 
United  States,  within  the  meaning  of 
article  2,  §  2,  cl.  2,  of  the  constitution, 
and  is  therefore  inhibited  by  the  last 
clause  of  article  1,  §  9,  of  the  constitu- 
tion, from  accepting  the  insignia,  un- 
less the  consent  of  congress  be'  first 
obtained.  (1909)  27  Op.  Atty.  Gen. 
219. 

A  field  assistant  on  the  United  States 
Geological  Survey,  designated  as  spe- 
cial agent,  whose  service  is  not  con- 
tinuous, who  is  paid  by  the  day  when 
actually  employed,  and  who  does  not 
take  any  oath  of  office,  is  not  an  offi- 
cer, and  he  may  accept  from  the  king 
of  Sweden  the  order  of  the  "Knight- 
hood of  the  North  Star."  (1911)  28 
Op.  Atty.  Gen.  598. 


Decisions  Relating  to  Section  in  General 


Section  as  prohibition  on  congress— 
This  section  declares  what  congress 
may  not  do.  Dodge  v.  Woolsey  (1855) 
18  How.  331,  349,  15  L.  Ed.  401. 

Limitations  as  In  nature  of  bill  of 
rights. — This  section  enumerates  in  the 
nature  of  a  bill  of  rights  limitations  in- 
tended to  be  imposed  on  the  powers  of 
the  general  government.  Barron,  Use 
of  Tiernan,  v.  Baltimore  (1833)  7  Pet. 
243,  248,  8  L.  Ed.  672. 

Application  to  state  governments.— 
This   section  does  not  apply  to  state 
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governments.    Butler  v.  Hopper  (O.  O. 
1806)  Fed.  Cas.  No.  2,241. 

Cited  without  definite  application, 
Leovy  v.  U.  S.  (1899)  92  Fed.  344, 
349.  350,  34  O.  O.  A.  392  (reversed 
[1900]  20  Sup.  Ct  797,  177  U.  S.  621, 
44  Li.  Ed.  914) ;  Pacific  Steam  Whaling 
Co.  v.  U.  S.  (1903)  23  Sup.  Ct  154, 
155,  187  U.  S.  447,  47  L.  Ed.  253; 
Marvin  v.  Trout  (1905)  26  Sup.  Ct.  31, 
34,  199  U.  S.  212,  50  L.  Ed.  157;  Ca- 
hen  v.  Brewster  (1906)  27  Sup.  Ct. 
174,  175,  203  U.  S.  543,  51  L.  Ed.  310, 
8  Ann.  Cas.  215. 


[End  or  Volume  10] 
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